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ADVISORY COMMITTEE ON CIVIL RULES

APRIL 15-16, 2004

1. Report on Judicial Conference Session

2. ACTION - Approving minutes of October 2-3, 2003, committee meeting

3. ACTION - Approving proposed amendments to Rules 6, 24, 27, 45, and new Rule 5 1
and proposed amendments to Admiralty Rules B and C and transmitting them to the
Standing Rules Committee

4. ACTION - Approving publication of proposed amendments to Rules 16, 26, 33, 34, 45
and Form 35 dealing with discovery of electronically stored information

5. ACTION - Approving publication of new Admiralty Rule G and proposed amendments
to Admiralty Rules A, C, and E consolidating forfeiture provisions

A. Civil Forfeiture Reform Act of 2000 (CAFRA)

B. Notes of conference calls and meeting

C. Correspondence from the Department of Justice

D. Correspondence from the National Association of Criminal Defense Lawyers

E. Analysis of "standing" issues

6. Consideration of proposed new rule governing privacy and security concerns arising from
public access to electronic court records in accordance with the E-Government Act

7. Consideration of Style Project

A ACTION - Approving publication of proposed restyled Rules 38 - 63 (except
Rule 45, which was acted on earlier)

B. ACTION - Approving publication of noncontroversial style-substantive
amendments to Civil Rules arising from style project

C. ACTION - Approving proposed amendments resolving noncontroversial
"global" issues arising from style project
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8. ACTION - Approving publication of proposed amendments to Rule 50 regarding
procedures governing a motion for judgment as a matter of law

Consideration of proposed amendments to Rule 15

9. Report on Federal Judicial Center survey of class actions

10. Report on Federal Judicial Center study of sealed settlement agreements

11. Next meeting in Charleston, South Carolina, on October 28-29, 2004
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Draft Minutes

Civil Rules Advisory Committee

October 2-3, 2003

The Civil Rules Advisory Committee met on October 2 and 3, 2003, at the Hyatt Regency
in Sacramento, California. The meeting was attended by Judge Lee H. Rosenthal, Chair; Sheila
Birnbaum, Esq.; Judge C. Christopher Hagy; Justice Nathan L. Hecht; Robert C. Heim, Esq.; Dean
John C. Jeffries, Jr.; Hon. Peter D. Keisler; Judge Paul J. Kelly, Jr.; Judge Richard H. Kyle;
Professor Myles V. Lynk; Judge H. Brent McKnight; Judge Thomas B. Russell; Judge Shira Ann
Scheindhin, and Andrew M. Scherffius, Esq.. Professor Edward H. Cooper was present as Reporter,
Professor Richard L. Marcus was present as Special Reporter, and Professor Thomas D. Rowe, Jr.,
was present as Consultant. Judge David F. Levi, Chair, Judge Sidney A. Fitzwater, and Professor
Daniel R. Coquillette, Reporter, represented the Standing Committee. Judge James D. Walker, Jr.,
attended as liaison from the Bankruptcy Rules Committee. Judge J. Garvan Murtha, chair of the
Standing Committee Style Subcommittee, and Style Subcommittee member Dean Mary Kay Kane
also attended. Professor R. Joseph KImble and Joseph F. Spamol, Jr., Style Consultants to the
Standing Committee, also attended. Peter G. McCabe, John K. Rabiej, Robert Deyling, and
Professor Steven S. Gensler, Supreme Court Fellow, represented the Administrative Office. Thomas
E. Willging, Kenneth Withers, and Tim Reagan represented the Federal Judicial Center. Ted Hirt,
Esq., Department of Justice, was present. Stefan Cassella, Esq., also attended for the Department
of Justice, with Assistant United States Attorneys Richard Hoffman and Courtney Lind Observers
included Judge Christopher M. Klein; Peter Freeman, Esq., and Jeffrey Greenbaum, Esq. (ABA
Litigation Section); Stefanie Bernay, Esq.; Brooke Coleman, Esq.; and Alfred W. Cortese, Jr., Esq.

Judge Rosenthal began the meeting by noting that in an unusual twist, no Committee member
has become a law school dean - or even migrated to the academy-- since the last meeting Judge
McKnight has become a District Judge. Sheila Birnbaum is attending her final meeting at the
conclusion of her second term as a member, carrying on active involvement in the Committee's work
that began several years before appointment as a member and that bids fair to continue into the
future. Judge Levi has been appointed chair of the Standing Committee. Both graduates will be
suitably recognized at dinner. Frank Cicero, Jr, a new Committee member, attended Style
Subcommittee meetings in August but was not able to attend this meeting.

Minutes

The Minutes for the May 1-2, 2003, meeting were approved.

Administrative Office Report

John Rabiej delivered the Administrative Office Report. The Office has focused its
legislative attention on three bills.
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The E-Government Act of 2002 is law. It requires promulgation of rules through the
Enabling Act process to address concerns about privacy and security arising from the conversion to
electronic court records. There is no time deadline for adopting these rules. By 2007, all e-court
records must be made available to the public. The Judicial Conference is authonzed to issue interim
rules and interpretive statements. The Standing Committee has taken the lead in implementing the
Enabling Act Rules requirement, creating a subcommittee chaired by Judge Fitzwater. All of the
advisory committee reporters are members, with Professor Capra as lead reporter. Judge Scheindlin
is the Civil Rules Advisory Committee member of the subcommittee. It seems likely that
subcommittee proposals will be reviewed by the advisory committees before final Standing
Committee action. The Judicial Conference has adopted a privacy policy for some cases, and is
working on a policy for criminal cases. Judge Levi plans to invite two members from the Committee
on Court Administration and Case Management to serve as liaisons on the subcommittee.

The minimum-diversity class-action bill that passed the House this year includes a mandatory
interlocutory appeal provision that would undo the recently adopted Civil Rule 23(f) discretionary
appeal provision. The Senate bill has no comparable provision. There had been plans to bring the
bill to the Senate floor in September; it may yet be brought to the Senate this session. An earlier
version of the House bill included several provisions that would interfere with the Rule 23
amendments slated to take effect this December 1. As passed, the House bill includes a provision
that would accelerate the effective date of the Rule 23 amendments if the bill should become law
before December 1; that prospect is diminishing. Absent further developments, the pending
amendments will take effect on December 1

An asbestos bill has emerged with great effort on all sides. Judge Becker of the Third Circuit
has been working hard to find a compromise solution that will be acceptable to all sides. The
prospects for success, however, do not appear promising.

There is a bill pending to undo the Lexecon decision, so that a multidistrict consolidation
court could retain cases for trial as well as pretrial proceedings.

This Committee had no proposals to present to the Judicial Conference at its September
meeting.

The Judicial Conference did resolve to address several removal questions dealing with the
time to remove when defendants are served at different times; removal when the diversity
amount-in-controversy requirement does not appear on the face of the original state-court complaint
but later appears; exceptions to the present requirement that a diversity action be removed no more
than one year after filing; and the "separate and independent claim or cause of action" provision in
28 U.S.C. § 1441(c).

March 25 draft
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Style: Rules 16-25, less 23

Judge Rosenthal observed that the Style Project is successfully meeting the ambitious
schedule we have set. The process begins with revision of the "Gamer-Pointer" draft by the Style
consultants; review by "the professors"; submission of a further-revised draft to the Style
Subcommittee; consideration by Subcommittee A or B of a draft annotated with footnote questions;
and, with further revisions, consideration by the full Committee. Each rule has a member-in-charge
for consideration in the subcommittee and then in the full Committee. Specific difficult issues may
be subject to additional research at each step.

The project remains careful to avoid changes in the substance of any rule. Desirable changes
of meaning - including resolutions of ambiguities that cannot be corrected as a matter of style
without risk of changed meaning - are collected for action on separate tracks. Some of these
substantive changes may be published for comment in tandem with the style drafts.

This process has not only managed to stay on schedule but has also worked very well. Style
Rules 1 through 15 have been approved by the Standing Committee for publication as part of a larger
package. We hope to publish all of Rules 1-37 and 45, minus Rule 23, as a first Style package. At
this meeting we have for consideration Rules 16-37, minus Rule 23, plus Rule 45.

The Style Project has produced a long list of "global issues" that must be considered after
we have achieved an overview of the contexts in which troubling words and phrases appear.
Examples include the choices between "stipulate" and "agree"; between "disobedient" and some
other word such as "noncompliant"; between "United States statute" and "federal statute." Some
of these choices are likely to be made by adopting a single term to be used consistently throughout
the Rules; others likely will lead to use of different terms according to context and history.

We also need to remain aware of the need to adjust Rules amendments made in the ongoing
course of business to Style conventions Rules 24, 27, and 45 are on today's Style agenda, for
example, and also are the subject of amendments published for comment last August.

Judge Russell began the Subcommittee A presentation by noting that the Standing
Committee's Style Subcommittee and those who have worked with it in bnnging drafts to the
Advisory Committee Subcommittees have done outstanding work in focusing the issues for
discussion.

Rule 16 Discussion began with the first part of Style Rule 16(a). The current Style draft adheres
to the present rule by refemng to "one or more conferences before trial." The Style Subcommittee
would prefer to refer only to "pretrial conferences" throughout Rule 16. This recommendation was
questioned by noting that bankruptcy courts have an aggressive practice called "pretrial" that occurs
immediately after filing It is understood that this event is different from later pretrial conferences
"Conferences before trial" is more suitable. Another comment was that in practice it is common to
refer to the final conference held to set trial issues as the "pretrial" conference, and that it is better

March 25 draft
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to refer to other conferences as other conferences. So the first conference often is called the "Rule
16" or "scheduling" conference; later trials are "pretrial conferences," while the tnal-setting
conference is the "final pretrial conference." And "settlement conferences" are quite distinct from
conferences that focus on prepanng the case for trial. Rule 26(f), moreover, refers to the Rule 16(b)
conference as the scheduling conference. On the other hand, it was noted that the caption of present
Rule 16 and the tag-line of present Rule 16(a), refer to "pretrial conferences." At the end, the
consensus was to adopt "pretnal conference" throughout if that continues to be the Style
Subcommittee preference.

So Style Rule 16(b)(3)(B)(iii) refers to "other conferences"; this will be changed, as the Style
Subcommittee recommends, to "pretnal."

Present Rule 16(c)(3) refers to action with respect to "the possibility of obtaining
admissions." Style 16(c)(2)(C) refers simply to "obtaining admissions." Some participants are
concerned that this form may be read by some eager judges to imply an authority to direct
"admissions" that a party resists. But the very concept of "admission" may be so imbued with
notions of willing consent that "possibility of' adds no useful restraint. The Style draft will remain
as it is.

Separately, it was asked whether the Committee Note should make it clear that a settlement
conference is a "pretrial conference" governed by Rule 16. Both present and Style Rules 16(a)(5)
refer to facilitating settlement as an object of a pretrial conference. There is no change, and no need
for Note comment.

Present Rule 16(e) states that after any Rule 16 conference, "an order shall be entered reciting
the action taken." Style Rule 16(d) translates "shall" as "should." "Should" was adopted as an
accurate reflection of practice. But does it accurately reflect the original intent9 This illustrates the
global question whether "must" often seems to change the character of discretion established by
present rules into a binding "instruction manual." Does "must enter an order" mean that the court
cannot comply by simply stating the results on the record? And what of the frequent occurrence that
there is no reporter, no record, and no order?

Further discussion expanded on the general global issue "Shall" may be used in the present
rules as a deliberate ambiguity. Working from a presumption that it should be translated as "must"
is a mistake. The Rules are aimed primarily at guiding the lawyers, reposing discretion in judges that
should not be confined by unnecessary force. The rules should be drafted for the typical judge -
that is, for the good judge - and not for the rare bad judge. The choice makes a subtle but powerful
difference that can affect the entire rule process into the future. In various places we wind up saying
"must" when there is discretion not to act as the rule says the judge must. "Must" is appropriate
when there is a nondiscretionary statutory duty, or a duty so clear as to warrant appellate enforcement
by extraordinary writ, or some other clearly nondiscretionary duty. Style Rule 16(b)(1), saying that
ajudge "must" enter a scheduling order, is an example; many times the parties and court have agreed

March 25 draft
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that the time deadline that Rule 16(b)(2) says "must" be honored is inappropnate and should be
deferred.

So Style Rule 16(b)(3)(A) says that the scheduling order must limit the time to complete
discovery. But there are many cases in which the court and parties know there will be no discovery.
Why must the order include a meaningless time limit?

Professor Kimble noted that this argument is an observation that "shall" has been corrupted,
to state only a "soft duty." We do need to pay attention to each use of shall in the present rules to
be alert to this possibility, and to translate each use according to present meaning. So we attempt
to recognize clearly established discretion by using "may" or "should" rather than "must."

It was observed that Rule 16 took on its present form in 1983 and later. The commands were
designed to encouragejudges to do things they had not been doing. The command that an order must
be entered after every conference made more sense before those changes were adopted. And as time
has passed, judges are keeping cases managed and on track. Requiring an order after a settlement
conference, for example, may seem inappropnate.

Carrying forward on the global issue, it was suggested that "shall" "is a soft imperative."
Changing to "may," which conveys no imperative sense, is a change of meaning even if it reflects
practice and good sense. "Should" is not as much of a reduction; it implies an obligation to adhere
as an ordinary practice, with room to deviate.

Another general question asked whether it is within the Style Project to adopt changes merely
because they reflect current practice. Does practice justify changes of language only when practice
reflects interpretive resolution of present ambiguity, or can practice not authorized by clear present
language justify new language?

Another suggestion was that the feeling of departure from present "shall" language may be
reduced by relying on the passive voice. "An order should be entered." The passive voice suggests
flexibility: the lawyer prepares an order to be entered, or the "order" is taken on the record and a
"minute" order is entered that simply recites entry of a full order in the record. Professor Kimble
responded that this is an "end run." If we indulge this finesse in Rule 16, will it be used elsewhere?

"May" also may be ambiguous - it can be used to express a grant of authonty, but it also
can be used in a predictive way. The Style Project seeks to avoid the predictive sense, using "may"
only in the sense of recognizing authority.

The Committee was reminded that this is the third Style Project. The "shall"-to-"must"
presumption has been adopted for the Appellate and Cnminal Rules Deviations in the Civil Rules,
frequently translating to "may" or "should," could create confusion.

March 25 draft
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A further source of difficulty arises from the use of "shall" and "may" together in closely
related parts of a single present rule. If we render some present "shalls" as "may," we eliminate a
contrast that surely has meaning in the present rule. The present contrast implies different levels of
discretion; the change will often affect meaning as the former contrast is forgotten.

The discussion was bnefly brought back to Style Rule 16(d) by asking whether there was a
consensus on the use of "should," and then opened up to the question whether all of Rule 16 should
be reexamined for this question.

Support was offered for "should" in Style Rule 16(d). But it was pointed out that Style (b)(2)
uses "must" for issuing a scheduling order as soon as practicable, and urged that Style (b)(3)(A)
should be changed from "must" limit specific matters to "should." It was pointed out that a single
"shall" covers both of these matters in present 16(b), and urged that because this is a global issue the
choices might be postponed for later discussion. But it was suggested in response that the
Committee should make decisions that are appropnate to each context as it goes through the rules.
The eventual global discussion will be better informed by this careful effort to think through each
present "shall."

One view is that "should" is the better word when the present "shall" means "should in the
normal course, if appropriate." So in Style 16(d), "should" enter an order is better, while in Style
16(e) it is better to say that the final pretrial conference "must" be held as close to the start of tral
as is reasonable. But the qualification implied by "as is reasonable" can inform the choice in either
of two ways: it shows that "must" does not mean what it says, but by that very token it mollifies the
apparent command of "must" and avoids any real mischief. A further difficulty appears, however,
in the continuation of the same Style Rule 16(e) sentence, which says that the final pretnal
conference must be attended by at least one attorney who will conduct the trial for each party. This
truly is a command. Present Rule 16(d) says "shall" in both settings; is it proper to translate one
shall as "should," the other as "must"? If we actually mean different levels of command, why not
use different words of command 9

Another suggestion was that the purpose of the Style Project is to hew as closely as possible
to the present rule. "Should" may imply too much discretion to ignore the command that the final
pretrial conference be held close to tnal. The discretion implied by "as is reasonable" may afford
discretion enough; "must" is not burdensome.

A motion to amend Style Rule 16(e) to say. "The [final] pretnal conference must should be
held as close to the start of trial as is reasonable" failed by 3 votes in favor, 7 votes against.

It was agreed that Style Rule 16(b)(2) will continue to say that the judge "must" issue the
scheduling order as soon as practicable, etc.

Turning back to Style Rule 16(b)(3)(A), which says that the scheduling order "must" limit
the time to join parties, and so on, it was noted that a change to "should" or "may" could justify

March 25 draft



Draft Minutes
Civil Rules Advisory Committee, October 2-3, 2003

page -7-

collapsing subparagraphs (A) and (B) into a single paragraph that lists all subjects as permissive
contents of the scheduling order. Adherence to "must" was defended on the ground that a command
was intended in 1983, but the defense was weakened by the further observation that "may" or
"should" may conform better to actual practice.

An observer commented that courts have been flexible on all these issues, seeing them as a
matter of discretionary case management This comment was seconded by agreement and a
suggestion that "should" fits the matters described as "required contents" in Style Rule 16(b)(3)(A).
If we do adopt "should," perhaps the Committee Note should explain that the translation of "shall"
reflects modem practice. But this course is appropnate only if the present rule is ambiguous and
current practice is uniform. And it may be difficult to say that the present rule is ambiguous; the first
three scheduling orders are listed as "shall," while the next three are listed after "may." But if
current practice treats all as a matter of permission, not command, is that enough? Particularly if we
retain two subparagraphs - (A) would be "should" include what now is "shall" include, while (B)
would continue the present "may."

This discussion led to the suggestion that there seemed to be a consensus that "should" is
better for the "required" topics, but that it is a change from the present rule. If so, the change is
better left to a parallel noncontroversial-but-substantive change track.

Discussion came full circle to the observation that "shall" has become intnnsically
ambiguous wherever it appears in the present rules. If we translate it as "must," we risk increasing
the force of the command and adding rigidity. If we translate it as "should," and even more so if we
translate it as "may," we risk reducing the force of the behest. So if the present "shall" is treated as
a matter of discretion in case management, translating it as "must" may widen the gap from current
practice.

The approach of resolving style ambiguities by relying on current practice was then addressed
directly by pointing to three possible approaches: (1) The intent of the original drafters can be
researched. (2) The interpretive approaches in current cases can be researched to the extent that the
decisions have been put into accessible public research resources. (3) We can rely on more
impressionistic views of what is current practice. But "the plural of anecdote is not data." The
collective experience even of a group as diverse and as experienced as the Committee and those who
assist it is great, but not all-encompassing.

One judge observed that the Style 16(b)(3)(A) time limits are set because they can be
modified. It is good to have initial targets from the beginning. "Must" keeps the current structure.
Another observed that the original drafters wanted the court to address these matters. The structure
should be preserved. An observer added that in practice it is important to have closure of pretrial
practice, and clanty about deadlines. We should be careful about changes.

Returning to the ambiguity of "shall," it was suggested that it has the virtues that ambiguity
at times presents. It preserves discretion, "but with an imperative overtone." "Must," on the other
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hand, seems to confer a right on litigants, and does not seem appropriate in the (b)(3)(A) context.
There is an existing comfort with "shall" that disappears with "must." No one reads "shall" as a
"very strict imperative." "Should," on the other hand, may seem a substantive change - and that
is unfortunate.

One modest beginning might be to delete the Style taglines: (b)(3)(A) is "Required
Contents," and (B) is "Permitted Contents." But the stylists protested that taglines are used for all
subparagraphs unless the subparagraphs are simply items in a list. Perhaps different taglines could
be adopted: "Ordinary Contents" and "Additional Contents "

At this point Professor Kimble stated that a review of 1,300 appellate cases shows courts
agreeing that "shall" is mandatory. But then many of the opinions go on to recognize qualifications
"Over time, there are corruptions; it has been made ambiguous."

A motion to approve the present structure of Style Rule 16(b)(3) with the taglines as is was
approved, 7 votes for and 3 votes against.

An attempt was made to capture this discussion by suggesting three things. First, the
ambiguity of "shall" cannot be resolved by the strategy used for many other ambiguities. With many
ambiguities, present language can be carried forward without change for fear that any change to
resolve the ambiguity will bring a change of meaning. But we have forsworn any use of "shall," so
we must resolve the ambiguity each time it appears. The discussion shows that many of the
resolutions will effect changes of meaning. Second, there is a particular problem when years or even
decades of practice demonstrate nearly universal disregard of original intent. It may have been
intended that district judges always "must" enter scheduling orders according to a defined schedule,
and always "must" address specific topics. But if discretion is widely recognized in practice, we
must face two propositions - "shall" is treated as ambiguous, and there almost certainly are good
reasons to exercise discretion. Third, the Committee needs to focus again on the recurring
uncertainty whether to establish a parallel track for changes that seem too close to substance to be
made as a matter of style, but that seem right and noncontroversial. Care must be taken to avoid
confusion in the important stage of public comment.

The separate track issue was addressed by the suggestion that a limited number of small
substantive changes can be taken up. A large number likely would cause great delay, engender
consternation, and defeat any opportunity for Committee consideration of more important things.
The best approach is to accumulate a list of possible small substantive changes as the Style process
goes on. At the end, the list can be culled, selecting a manageable number of items for substantive
revision.

A style suggestion was made for Style Rule 16(b)(4). Style 16(b)(I) says that "the district
judge - or a magistrate judge when authorized by local rule - must issue a scheduling order."
There is no apparent need to repeat all of this in (b)(4), which might be shortened: "and by leave of
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thedtstret judge 07, . .ii.t-tIutl.rized.by loc..al it-, of a iiagistiattjudge." "[T]he judge" plainly
refers to the judge who entered the order.

Style Rule 16 was approved subject to this discussion.

Rule 17. Style Rule 17(a)(2) says that an action under a United States statute for another's use or
benefit "must" be brought in the name of the United States. Professor Rowe's research shows that
every use-plaintiff statute requires this form. It is a proper rendition of "shall" in present Rule 17(a).

Style Rule 17 was approved.

Rule 18. Present Rule 18 addresses the situation in which "a claim is one cognizable only after
another claim has been prosecuted to a conclusion." Extensive discussion in the subcommittee left
substantial uncertainty as to the best translation of these antique phrases. Research by Professor
Rowe indicates that the best translation is that one claim "is contingent on the disposition of the
other."

Style Rule 18 was approved.

Rule 19. Style Rule 19(a)(1)(B) was drafted to require joinder if feasible of a person who "appears
to have" an interest relating to the action. This draft rested on a First Circuit decision adopting this
phrase as a translation of present Rule 19(a)'s reference to a person who "claims" an interest. This
translation seemed a good rendition of probable original intent. Further research by Professor Rowe,
however, shows that other courts have found meaning in "claims." Some cases say that joinder is
not required if the absent person does not mean to assert the claim that appears. Because the change
of language might have substantive consequences, the Style draft presented for approval reverts to
"claims an interest." This return to the present rule was approved.

The addition of "either" in Style Rule 19(a)(2) was approved: "a person who refuses to join
as a plaintiff may be made either a defendant or * * * a plaintiff." This addition makes it clear that
the person must be joined as one or the other, defeating any implication that nonjoinder is available
as a third alternative.

When Rule 19(b) was revised in 1966, the drafters retained the familiar reference to an
"indispensable" party, but demoted it to the role of mere label. After a court completes the required
analysis and concludes that an action should not proceed without a nonparty that cannot be joined,
the action is dismissed, "the absent person being thus regarded as indispensable." The Style draft
discards "indispensable." Because the word has been used in merely conclusional fashion, no
substantive change will follow. And although a few lawyers may encounter some research
difficulties in looking for the familiar "indispensable" label, the change will promote clarity. The
word "is not necessary."

Style Rule 19 was approved.
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Rule 20. Style Rule 20(a)(1)(A)joins two elements in a single subparagraph: the plaintiffs (1) assert
any right to relief jointly, severally, or in the alternative; and (2) the right is "with respect to or
arising out of the same transaction," etc. It was suggested that here, and again in (b)(2)(A), it would
be better to separate these two thoughts into individual subparagraphs. It was agreed that the Style
Subcommittee would consider this question.

Style Rule 20 was approved, subject to consideration whether to divide the two (A)
subparagraphs into two subparagraphs or to designate the two thoughts as items.

Rule 21. Style Rule 21 was approved.

Rule 22. Style Rule 22 was approved.

Rule 23.1, 23.2. Style Rules 23.1 and 23.2 were discussed together.

The reduced reference in Style 23.1(b)(2) to a "court," rather than "court of the United
States," was approved. It is clear from the context that the reference can be only to the court of the
United States in which the action is filed.

In subcommittee discussion, the dismissals that require court approval and notice were
limited to "voluntary" dismissals. The theory was that Rule 23.2 in particular invokes Rule 23(e)
procedures, and on December 1 Rule 23(e) will be amended to require court approval of a class
action dismissal only if the dismissal is voluntary. The theory is that court approval inheres in an
involuntary dismissal. The voluntary dismissal concept was added to Style Rule 23.1 to keep it
parallel with 23.2. But it was suggested that there is a problem. Present Rule 23.1 says that the
action shall not be dismissed without court approval, and notice of the proposed dismissal shall be
given in such manner as the court directs. What is the parallel to Rule 23(e), which as amended will
require court approval of a voluntary dismissal only if the class has been certified? Research could
be undertaken on the dismissal question, with perhaps uncertain results, or the references to
"voluntary" and "voluntarily" can be stripped from both Style rules. There is no apparent loss in
deleting these words. Deletion was approved. The second paragraph of the draft Committee Note
will be deleted.

The notice question is different. Present Rule 23.1 says that notice of a dismissal or
compromise of a derivative action shall be given to shareholders or members in such manner as the
court directs. Style Rule 23.1(c) renders this as "must." "Must" may be important, whether the
dismissal is voluntary or involuntary, because notice is an important element in determining whether
the dismissal has res judicata effects on nonparty shareholders or members. It was agreed that
research would be undertaken to determine whether it is proper to say that notice "must" be given.

Separately, it was complained that the boilerplate Style revision language that constitutes the
first paragraph of every Style Rule Committee Note does not accurately reflect the uncertainties that
inhere in translating "shall" as "may," "should," or "must."
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Finally, it was agreed that further research would be undertaken to verify the belief that there
is no meaning in this stylistic difference between present Rules 23.1 and 23.2 Rule 23.1 says a
derivative action "may not be maintained if * * *." Rule 23.2 says the action "may be maintained
only if * * *." The Style Subcommittee would prefer to adopt a consistent expression, recognizing
that the inconsistent expressions were adopted when both rules were created at the same time in
1966.

With these changes and open questions, Style Rules 23.1 and 23.2 were approved.

Rule 24. Style Rules 24(a) and (b) were approved without discussion.

Style Rule 24(c)(1) accurately renders present "shalls" as "must." But it simply provides that
a motion to intervene must be served on the parties, eliminating the present rule's "as provided in
Rule 5." This may create an ambiguity. One reason for intervening, rather than seeking to amend
a complaint to join as an added plaintiff, is to avoid the possible difficulties of effecting Rule 4
service of summons and complaint on one or more defendants. The present rule makes it clear that
Rule 4 service is not required. Although Rule 5 states the procedure for serving a motion,
elimination of the cross-reference may create uncertainty. It was agreed to restore the reference: "A
motion to intervene must be served on the parties under Rule 5." This will provide a useful
reassurance.

Style Rule 24(c)(2) and (3) are caught up in the August publication of a proposed Rule 5.1
that would supersede these portions of present Rule 24(c). These provisions address the court's
statutory duty to notify the United States Attorney General or a state attorney general when the
constitutionality of an Act of Congress or state statute is called in question. The style of Rule 5.1,
and its content, will be subject to further discussion after the comment period concludes. One
particular point of style contention will be whether the statutory reference to intervention when an
"Act of Congress" is challenged should be restyled to some more colloquial term. The Style
Subcommittee prefers to use a different phrase.

The Style Rule 24(c)(3) tag line refers to a party's "duty" to call the court's attention to the
court's notice duty, but the text refers to the party's responsibility and only says that the party
"should" act. Is this a party "duty"? The rule expressly says that failure to act does not waive any
constitutional rights otherwise timely asserted. One suggestion was that although the right is not
lost, the party might lose the case - that sounds like a duty. Other sanctions might be appropriate
for failure to call the court's attention to the court's notice duty. Perhaps the tag line might better be
"Party's responsibility," drawing directly from the Style text. The Style Subcommittee will consider
this question.

Separately, there was an intimation of questions that will be raised when proposed Rule 5.1
comes back for discussion after the public comment period. Problems were seen in requinng a party
to give notice to a nonparty (the attorney general), and in providing for two notices - one from the
party, and a second from the court.
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Style Rule 24 was approved, after restoring "under Rule 5" to subdivision (a)(1) and subject
to the style questions carried forward to the Rule 5.1 discussion.

Rule 25. Present Rule 25(a)(2) says that when, upon death of a party, the action survives only among
the surviving parties, the death shall be suggested on the record. Style Rule 25 does not anywhere
refer to this requirement. Elimination of a direction to note death on the record has been thought
appropnate on the theory that the only function of the suggestion is to tngger the 90-day period for
substituting a new party for a deceased party. The treatises describe that as the only function of the
statement. That subject is covered by present and Style Rules 25(a)(1). But the suggestion may have
other values, helping to defeat strategic choices not to reveal a death. The deletion may have
substantive consequences, and restoration is easy. Rule 25(a)(2) would begin "If a party dies, the
death must be stated on the record and if the right * * * survives only * * *."

Who, it was asked, must make the statement? There is an awkwardness here. Who is to be
sanctioned for failure - presumably it is the person with knowledge. Stating that the death "must"
be stated, rather than "should" be stated, may increase the inclination to impose sanctions. And
sanctions may be useful because the party who knows may not want to tngger the time to substitute.
If the focus is on the party who wants to obtain the benefit of the substitution period, "should" may
be a better word.

It was suggested that the obligation to state the death on the record might be moved from
(a)(2) to (a)(1), where it fits with the purpose to trigger the substitution period. There may be some
difficulty with the question whether present Rule 25(a)(1) recognizes the court's authonty to effect
substitution without a party motion. Some cases seem to imply that the court lacks this authonty,
saying that substitution cannot be made and that it "is too bad that no one made a motion" to
substitute. There is some ambiguity in the first two sentences of present (a)(1) The first sentence
says that the court may order substitution. But the second sentence begins by stating that "the motion
for substitution may be made," perhaps implying that a motion must be made. It does seem strange
to have a court acting on its own to add parties to an action. But a court can act under Rule 17(c)
to appoint a guardian ad htem. A court can extend the Rule 25(a)(1) substitution period if an estate
is not formed in time to be substituted.

It was agreed that the behest to state death on the record should be softened to "should" "If
a party dies, the death should be stated on the record * * *." And it was agreed that this provision
should be restored to some place within Style Rule 25(a)

The question whether to locate the suggestion of death in Rule 25(a)(1) instead of (a)(2)
invoked some uncertainty. It is strange that present (a)(1) does not refer to any duty to state death;
it merely sets the time to substitute from the suggestion on the record. Present (a)(2) does state a
duty to suggest death, but attaches no apparent consequence. The theory that its only function is to
operate through (a)(1) implies careless drafting. An alternative view is that (a)(1) leaves the matter
to the initiative of any party that wishes to trigger the substitution period, while (a)(2) states a duty
in order to make the record clear so that the court will know when the action is concluded by
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disposition of all claims among all remaining parties, and perhaps so that the remaining parties are
spared the burdens of continuing the action as if procedural duties were owed a person who has
become irrelevant by death and the failure of survivorship.

It was agreed that the Style Subcommittee will study the question whether the statement of
death provision should remain in (a)(2), or instead should be moved to (a)(1).

Another question was left for further research. Present Rule 25(a)(1) says in the first
sentence that the court may order substitution if a party dies and the claim is not extinguished.
Standing alone, it seems to imply that the court may act without motion. The second sentence,
however, begins: "The motion for substitution may be made * * *." This sentence may imply that
the court can act only on motion. Style drafts have taken different approaches to this uncertainty.
One draft said in the first sentence that "the court may, on motion, order substitution." The current
draft deletes "on motion" from the first sentence, and begins the second sentence with "A motion
for substitution may be made * * *." Discussion reflected continuing uncertainty. It was suggested
that there are no cases that recognize a court's authority to substitute parties without a motion, and
that it is unseemly for a court to seek to control the identity of the adversaries who appear before it
In addition, cases that deal with untimely motions to substitute often seem to assume that there is no
authority to act without motion, expressing regret that no timely motion was made to enable
substitution. Research will inform the decision whether to fall back on the earlier draft.

The balance of Style Rule 25 was approved, subject to a determination whether to retain in
(a)(2) the provision that death should be stated on the record, or whether instead the provision should
be moved to (a)(1).

Style Rules 26-37 and 45, minus 23

Rule 26(a). Judge Kelly, chair of Subcommittee B, launched the discussion of Rule 26.

Mixed references to "agree," "agree in writing," and "stipulate" recur throughout the
discovery rules. Choices have been made in reviewing the Style drafts, but it is recognized that this
issue is a global issue that will be considered at the spring Advisory Committee meeting

It was noted that Style Rule 26(a)(1)(A) has been changed from referring to exceptions
"directed" by the court to refer to exceptions "ordered" by the court. The purpose of the change is
to rely on the convention that an "order" is a case-specific event, ousting any implication that a court
may direct exceptions by adopting a local rule.

Since the subcommittee meeting, Style Rule 26(a)(2)(B)(i), (ii), and (nl) have been
rearranged, raising the question whether "them" at the ends of (ii) and (iii) clearly refers back to the
opinions described in (1). This is a question for the Style Subcommittee.
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The elimination of present Rule 26(a)(5) as a redundant index was noted without further
discussion. The Committee Note should explain the deletion.

Rule 26(b). Style Rule 26(b)(1) carries forward the reference to "books" that appears in the present
rule. This has seemed an antiquated reference. Usage in the present rules is not consistent. "Books"
does not appear in the Rule 34(a) definition of "documents," but does appear in Rule 45(a)(1)(C) -
which is supposed to be the nonparty analogue of Rule 34. No case of recent vintage turns anything
on the reference to "books." The Committee concluded that "books" should be deleted from Style
Rules 26(b)(1) and 45(a)(1)(A)(iii). The Committee Note should explain that discovery of "books"
continues to be permitted.

Present Rule 26(b)(2) says that the court may alter the limits on discovery, and then says that
the frequency or extent of use of discovery "shall be limited" if the court determines any of three
enumerated things, such as the (iii) determination that the burden outweighs likely benefit. Style
(b)(2)(B) renders "shall" as "must." Subcommittee B raised the question whether "should" would
be better than "must." Views supporting "should" urged that it is "softer, better." There is so much
discretion built into the enumerated factors, which call for balancing judgments of many sorts, that
"must" does not fit. Saying "must," further, may discourage the court from making the findings -
the conclusion that discovery should not be limited will be expressed by finding that none of these
determinations is appropriate. Defense of "must," however, began with the observation that the tag
lines of (b)(2)(A) and (B) are useful: "(A) When Permitted," and "(B) When Required." Not long
ago Rule 26(b)(1) was amended to include an express but redundant reminder that all discovery is
subject to the three (b)(2) factors. We have decided to retain this redundant reminder in Style
26(b)(1) to emphasize the importance of these limits. It would be a mistake to fall back on the softer
"should" If one of these findings is made, some limit should be required: "must" expresses the
intended command. The Committee did not recommend a change from "must."

To correct a slip of the style pen, it was agreed that 26(b)(2)(B) should refer to local rule in
the singular, not to local rules.

It was agreed that the Committee Note to Style 26(b)(3) should explain that the clear
provision for obtaining a party's own statement by request fills in an apparent gap in the present rule,
which establishes the request procedure for a nonparty but does not describe the procedure for a
party.

Another style question was asked of 26(b)(4)(B), which begins: "Generally, a party may not
** **" Generally is ordinarily disfavored. The Style Subcommittee chose to use it here, however,

and it will remain.

Rule 26(e). Style Rule 26(e) presented two questions From the beginning in 1970, Rule 26(e) has
stated a duty to supplement discovery responses to include "information thereafter acquired." Style
26(e)(1) deletes these words. Attempting to unravel the limiting effect these words might have is
difficult. In 1970 Rule 26(e) stated that a party who had responded to a discovery request with a
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response that was "complete when made" had a duty to supplement the response only as follows.
The "as follows" included the limit to information thereafter acquired, and then complicated matters
further by distinguishing between an answer that was "incorrect when made" and an answer that
"though correct when made is no longer true." Although nothing in the context or Committee Note
indicates it, the underlying assumption may have been that there is a continuing duty to supply
information that was available at the time of the initial response but not supplied. The additional
information would be a continuing response to the initial request, not a supplemental response. On
that reading, "information thereafter acquired" would serve the purpose of distinguishing the
narrower duty to supplement from the broader duty to continue the initial response process. The
Committee agreed that there should be a duty to supply information that was available at the time
of the initial disclosure or discovery response but was not provided. The question is whether that
is what the rule means now. There is no obvious reading. There is some natural attraction to the
view that the rule only attaches to information acquired after the initial response, rather like the
opportunity to engage in supplemental pleading under Rule 15(d) Carrying out the Rule 15 analogy,
information available at the time of the initial response would be supplied by amending the initial
disclosure or response, not by supplementing. But it was suggested that in practice there is a
continuing stream of information as parties provide first responses and then continuing responses.
Despite the curious drafting of Rule 26(e) as it began in 1970 and has since been amended, it seems
now to mean that there is a continuing duty to supply relevant information, whether it was available
but not supplied at the time of the first response or was acquired after that time. Deletion of "to
include information thereafter acquired" was approved.

The second Rule 26(e) question arises from the distinction between present (e)(1) and present
(e)(2). (e)(1) states a duty to supplement Rule 26(a) disclosures "at appropriate intervals." (e)(2)
states a duty "seasonably to amend a prior response to" a discovery request. The distinct expression
of the timing requirement in present (e)(1) was deliberately adopted when Rule 26(a) disclosure was
adopted in 1993. Whatever the subtle distinction may have been, the cases do not reflect any
difference in application. Style Rule 26(e)(1) thus brings disclosure and discovery together, and
states a duty to supplement "in a timely manner." The Committee Note will explain that this change
reflects the determination that no distinction has been observed in practice.

Rule 26(g). Both present and Style Rules 26(g)(1) require the signature to a disclosure and discovery
response to include the signer's address. The temptation to add "and telephone number" was resisted
because it might be a substantive change. The issue may, however, be addressed separately as a
desirable substantive change.

Style Rule 26(g)(1)(B)(i) bnngs back a question faced with Rule 11 (b)(1) Both present rules
refer to "needless increase in the cost of litigation." Style Rule 11(b)(1) changed this to
"unnecessary * * * expense." Style Rule 26(b)(1)(B)(i) initially adopted the Style Rule 11 phrase,
but the subcommittee changed it back to "needlessly increase the litigation costs." It was agreed that
the same expression should be used in both rules, despite the observation that Rule 11 is widely
perceived as having real force while Rule 26(g) may be something of a paper tiger In revisiting the
question, however, the subcommittee believed that "needlessly increase the litigation costs" has a
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clearer focus on something wasteful or bad "Unnecessary expense" is not as pointed. A change to
"unnecessary expense," further, could change the result The question whether "litigation costs"
might be confused with statutory taxable costs was answered by agreeing that "litigation costs" is
not a term of art and does not invoke the limited concept of taxable costs. A motion to change Rule
11 to conform with the current Style Rule 26(g)(1)(B)(i) formulation passed. Style Rule 11 will be
changed to adopt the formula "needlessly increase the litigation costs."

Present Rule 26(g)(2)(A) provides that the signature on a discovery request, response, or
objection certifies that it is warranted by existing law or a good-faith argument for the extension,
modification, or reversal of existing law. It does not include the provision in present Rule 1 1(b)(2)
that recognizes in addition a nonfrnvolous argument for the establishment of new law. Style Rule
11 carries forward the argument to establish new law. The contrast between Rule 26(g) and Rule
11 is troubling. But adding the new-law argument to Rule 26(g) may be a substantive change. The
change will not be made in the Style process. The question, however, may deserve separate
consideration as a substantive improvement.

Present Rule 26(g)(1) does not say that an unsigned disclosure must be stricken. Present Rule
26(g)(2) does say that an unsigned discovery request, response, or objection must be stncken unless
it is signed promptly. Style Rule 26(g)(2) calls for stiking an unsigned disclosure. The Committee
Note will explain that this extension corrects an obvious drafting oversight that is properly corrected
within the scope of the Style Project.

Style Rule 26 was approved with the changes made in the discussion.

Rule 27

Style Rule 27(a)(1) changes "in any court of the United States" in the present rule to "in a
United States court." It has been determined that "court of the United States" has been used in the
Civil Rules in a sense that does not derive from the definition in 28 U.S.C. § 451. But "court of the
United States" might seem to imply that the rule authonzes a petition to perpetuate testimony in a
state court. It might be better to say "a United States court," or "a federal court." This is a global
issue that recurs throughout the rules. Drafting must be clear that terrmtonal courts are included.
Consideration of the choice will carry forward.

Style Rule 27(a)(2) overlaps an amendment that was published for comment in August. The
Style Subcommittee will continue work on the published amendment as the amendment continues
through the comment and later action periods. Because that process is independent of the Style
process, it is possible to make changes that affect meaning subject to the usual tests that determine
whether further publication is required.

The Committee Note might state that the reference in Style Rule 27(b)(1) to an appeal that
"may be taken" means the same thing as the reference in present Rule 27(b) to the situation in which
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the time for appeal has not expired. This period includes the time after expiration of the initial
appeal period if the district court retains authority to extend appeal time.

Style Rule 27 was approved.

Rule 28

Present Rule 28(b) states that a notice or commission "may designate the person before
whom the deposition is to be taken either by name or descriptive title." Style Rule 28(b)(3) initially
changed this to "must" designate, but has reverted to "may designate - by name or descriptive title
- the person before whom the deposition is to be taken." "Must" was changed because it could
create complications for practitioners. The State Department has expressed a preference for "may."
But a question remains. The present rule says "either by name or descriptive title"; does that imply
that one or the other must be used? And does the Style draft, by eliminating "either," change the
meaning so that the notice or commission may designate by name, designate by descriptive title, or
not designate at all? Without "either," the choice not to designate at all seems available. With
"either," the present rule is ambiguous. The question whether to restore "either" was left to the Style
Subcommittee.

It was agreed that the caption of (b)(3) would be changed by adding "a": "Form of a Request

Style Rule 28 was approved subject to the questions raised in the discussion.

Rule 29

Style Rule 29 was approved without discussion.

Rule 30

Style Rule 30(b)(5)(A)(iv) refers to administration of the "oath," omitting the present rule's
reference to "affirmation." Although Rule 43(d) says that a solemn affirmation may be used
whenever a Civil Rule requires an oath, the sensitivities that many feel toward an oath requirement
led to agreement that "or affirmation" should be restored to the Style Rule, and also to Style Rule
32(d)(3)(B)(1).

Style Rule 30(f)(2)(A)(ii) resolves an ambiguity in present Rule 30(f). Rule 30(f) now says
that a party who produces documents or things for inspection at a deposition may retain "the
materials" if, (B), it "offer[s] the originals to be marked for identification, after giving to each party
an opportunity to inspect and copy them, in which event the materials may then be used in the same
manner as if annexed to the deposition." "Materials" might refer only to the originals, an implication
perhaps strengthened by the reference to annexation. But it might refer also to copies. The Style
Rule resolves this by saying that "the originals" may be used as if annexed. It was pointed out that
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Evidence Rule 1003 allows copies to be used as evidence in many circumstances. And at least in
some places, people actually practice by using copies. To refer only to "originals" in the Style Rule
may be to narrow the rule. But to refer to "originals or copies" may be to broaden the rule. We
cannot adopt either expression without further and perhaps uncertain research. A motion to go back
to "materials" passed.

Further discussion of subdivision (f) increased the perplexities Many lawyers faced with
voluminous documents or things produced at a deposition react by postponing the deposition to
enable a careful examination rather than attempt to depose a witness without understanding the
matenals. Should that bear on the understanding of "materials" as used in the present rule? Even
the need to make copies, much less carefully inspect the onginals, may prolong a deposition
needlessly (and what of the presumptive 7-hour limit?). And is the uncertainty compounded by the
further provision, carned forward in Style 30(f)(2)(B), that a party may move for an order to attach
the originals to the deposition? Attaching the originals avoids the need to make copies at the
deposition, and reduces the risk that inaccurate copies may be used later if copies may be used.

It was agreed that these aspects of Rule 30(f) need further study.

Separately, it was noted that Style Rule 30(f)(2)(B) omits the statement in the present rule
that originals attached to the deposition may be ordered returned to the court. Since Rule 5(d)
establishes a general rule that depositions need not be filed, it should be clear that filing the originals
occurs only if there is a Rule 5(d) order to file the deposition.

Style Rule 30 was approved subject to this discussion.

Rule 31

Present Rule 31 (b) directs the officer who administers a deposition on written questions to
"prepare, certify, and file or mail the deposition." Style Rule 31(b)(2) and (3) translate this as
"prepare and certify the deposition" and "send it to the party." "File" is deleted in deference to the
2000 amendment of Rule 5(d) that bars filing absent use in the action or court order. "Send it"
seems broader than "mail," because it encompasses other methods of delivery. But this makes sense
and is appropriate to balance the elimination of the filing alternative.

Discussion of Style Rule 31(c) wound back to the 31(b) discussion in part. Present Rule
3 1(c) directs the party taking the deposition to give notice to all other parties when the deposition
is filed. Until the 2000 amendment of Rule 5(d), the rules contemplated that depositions would be
filed; during this time, Rule 31(c) assured notice to all parties that the deposition had been taken.
Now that filing occurs only when the deposition is used in the action or when a court orders filing,
it is possible that the other parties will never be informed that the deposition has been taken. Style
Rule 3 1(c) fills this gap in part, providing that a party who files a Rule 31 deposition must give
notice of the filing to all other parties. Other approaches were considered The most direct
alternative would require that the party who noticed the deposition give notice to all other parties
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when the deposition is "completed." Given the finite definition of the Rule 31 deposition by the
written questions, the concept of "completion" might work without undue uncertainty. But that
might be a change greater than a Style Project should undertake.

It was asked why there is any need to give notice of completion. If any party attempts to use
the deposition, there will be a motion and the motion will be served on others, providing notice and
often excerpts of the deposition. In some courts, it is routine to direct that an entire deposition be
filed whenever any part of it is used. One response was that a deposition may be filed in
circumstances that do not give notice. And of course a party who does not like the deposition
answers may not use the deposition, leaving to other parties the burden of inquinng into the
completion and outcome.

Another suggestion was that Style 31(b)(3) could direct the officer to send the deposition to
the parties, not only "the party" who noticed the deposition. In some ways it may be a good idea to
send it to all parties. But present Rule 31(b) does not direct that the deposition be sent to all parties;
this would be a significant change. The change, moreover, requires consideration of payment for
the costs of sending copies of the deposition - including any exhibits - to all parties. Although
Rule 31 continues to be used in practice, it is difficult to suppose that there is any consistent
established practice that we could conform to as a mere Style improvement. And there may be no
special need for the change. All parties know that the deposition is to be taken. Any party can
arrange with the reporter to get a copy by offenng to pay.

It was concluded that Style Rule 31 (b)(2) and (3), and Style Rule 31(c), should carry forward
as submitted.

Style suggestions were made. It was agreed that Style Rule 31(c) should be changed to refer
to "the" deposition: "A party who files a the deposition must * * *." It was further agreed that Rule
31 (c) should track the style of Style Rule 30(f)(4): "A party who files the deposition must promptly
notify all other parties when it is filed." The reference to "who" was explained on the ground that
the choice between "a party who" and "a party that" depends on context. When "party" is used in
a generic sense, the choice is "who."

Style Rule 31 was approved with the style changes noted.

Rule 32

Judge Russell opened Subcommittee A's presentation with Style Rule 32.

Present Rule 32(a) applies to "the tnal or * * * the hearing of a motion or an interlocutory
proceeding." The Committee Note will explain that Style Rule 32(a)(1)'s reference to "any trial or
hearing" includes the "interlocutory proceeding" reference In similar fashion, the Note will explain
that "heanng" includes disposition of a motion, whether or not there is an oral heanng on the motion
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Present Rule 32(a) introduces four numbered paragraphs by stating that a deposition is admissible
"in accordance with any of the following provisions." This limit was omitted in earlier Style drafts.
Research confirms, however, that the limit is an effective limit. Style Rule 32(a)(1)(C) was added
accordingly, limiting use to a use "permitted by paragraphs (2) through (8)."

Present Rules 32 and 33 refer variously to "the rules of evidence" and to "the Federal Rules
of Evidence." The Committee Note will explain that the Style Rules carry these usages forward
without change, but will not comment further on the perplexities that anse from the distinction.

Style Rule 32(a)(5)(B) presents a style choice - whether to refer, as the Style Draft does,
to "a party who demonstrates that" or instead to refer, as pure grammar might require, to "a party that
demonstrates that."

The final paragraph of present Rule 32(a) allows use of a deposition "lawfully taken and duly
filed" in a former action. The elimination of a general filing requirement by the 2000 Rule 5(d)
amendment creates a translation problem. Elimination of the general filing requirement creates a
slight risk by reducing the assurance of authenticity. But consistent with the limits of the Style
project, it was agreed that the best resolution is that proposed by Style Rule 32(a)(8): A deposition
"lawfully taken and, if required, filed * * *" in a prior action may be used in a later action.

It was noted that Style Rule 32(d)(2)(B) changes an earlier style draft reference to "due"
diligence back to the "reasonable diligence" used in the present rule. Present Rule 32(d)(4) refers
to "due" diligence, and the Style draft had sought uniformity. Uniformity is achieved in the current
Style draft by using "reasonable" in both places. "Reasonable" seems the better choice because "due
diligence" is a phrase that has acquired special connotations that do not fit this procedural context.

"Affirmation" will be addedback to Style Rule 32(d)(3)(B), to accord with the decision made
for Style Rule 30(b)(5)(A)(iv).

A style question was raised by asking whether it would be better to refer to a witness's
"competence" rather than "competency" in Style Rule 32(d)(3)(A). "Competency" is used in the
Evidence Rules. The Style Subcommittee controls this choice

Style Rule 32 was approved with the change in (d)(3)(B).

Rule 33

The Committee Note to Style Rule 33(a)(1) will explain deletion of the present Rule 33(a)
cross-reference to the Rule 26(d) discovery moratorium The cross-reference was redundant when
added in 1993, but served a purpose as a reminder of the new Rule 26(d) provisions. That purpose
has been served. The same Note will be provided for the same point in Style Rules 34(b) and 36(a).
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The Committee Note to Style Rule 33(a)(2) also will explain deletion of "not necessarily"
from the present Rule 33(c) provision that an interrogatory "is not necessarily objectionable" because
it calls for an opinion or contention. Although the deletion may seem a clear change of substance,
it is not. Contention and opinion discovery are routinely permitted in practice without pausing to
ask what circumstances might make discovery objectionable "merely because it asks for an opinion
or contention * * *."

Style Rule 33(b)(3) includes a cross-reference to Rule 29. The use of cross-references is a
global issue, but the outcome almost certainly will be that some cross-references are appropnate.
This cross-reference is useful because it ensures that a stipulation extending the time to respond to
interrogatories must adhere to the restrictions imposed by Rule 29. The Committee recommends that
the cross-reference be preserved.

Present Rule 33(d) may seem ambiguous when it refers to an answer that may be ascertained
"from an examination, audit or inspection of such business records, including a compilation, abstract
or summary thereof." Style Rule 33(d) changes this to an answer that may be determined "by
examining, auditing, inspecting, compiling, abstracting, or summarizing a party's business records."
This style assumes that an existing compilation, abstract, or summary that is a business record is
within the present rule, and that the inquiring party can be put to the chore of compiling, abstracting,
or summarizing all records, including existing compilations, abstracts, or summaries. The change
was approved. No Committee Note explanation is necessary.

Style Rule 33 was approved.

Rule 34

The era of discovering computer-based information was anticipated in present Rule 34(a)'s
definition of "documents" to include "other data compilations from which information can be
obtained, translated, if necessary, by the respondent through detection devices into reasonably usable
form." Translating this definition into a new style is difficult, and overlaps with the ongoing
Discovery Subcommittee study of computer-based discovery. Style Rule 34(a)(1)(A) is the most
recent effort: "other data compilations from which information can be obtained or can, if necessary,
be translated by the responding party into a reasonably usable form." Present Rule 34(a) rather
clearly seems to refer to translation of the data compilations, at least if the commas are to be trusted.
The Style draft could be read to refer to translation of the information. The Style draft also may be
more open to the view that the responding party can produce the data compilation and wait for a
request to render it into reasonably usable form. Suggested alternatives included "from which
information can be obtained after any necessary translation by the responding party," or - to avoid
burying the "translate" verb in "translation" - "from which information can be obtained after the
responding party translates the data into a reasonably usable form." The Style Subcommittee will
continue to work on this drafting chore.
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The reference in Style Rule 34(a)(1)(A) to "sound recordings" is a generalization of the
present rule's reference to "phono-records." It clearly includes tape media. But it would reach a
video recording only if focus were put on the sound track, ignoring the video. It was suggested that
"video recordings" should be added to the Style rule. Everyone understands that video recordings
are subject to Rule 34 discovery. It was decided that the better style choice would be to strike
"sound," so that the definition of documents will include "recordings."

Style Rule 34(a)(1) allows a requesting party to inspect and copy "and to test or sample"
documents. The reference to testing or sampling was brought up from an earlier Style draft that,
carrying forward the present rule, referred to testing and sampling only with respect to tangible
things. The intention was to reflect the common practice of testing documents for authenticity. But
the reference to sampling may venture into the domain of electronic discovery, creating an
opportunity to "sample" data in the electronic system where it resides. Rather than push the Style
Project into areas that are being explored by the Discovery Subcommittee, it was concluded that"
- and to test or sample -" should be deleted from Style Rule 34(a)(1)(A), and restored to (a)(I)(B)
as in the next prior Style draft.

The Committee Note will explain deletion of the redundant cross-reference to the Rule 26(d)
discovery moratorium that appears in present Rule 34(b), as with Rules 33 and 36.

Style Rule 34 was approved with these changes.

Rule 35

Rule 35(b) presents serious difficulties when read literally. The references to who may
demand a copy of a Rule 35 examination report and the statement of the demand's consequences
suggest questionable results. There is no indication, however, that these conceptual difficulties have
caused any difficulty in practice. Rather than attempt to resolve them as a matter of style, the
Committee agreed to carry them forward in Style Rule 35(b) without change.

Style 35(b)(1) does, however, present a question that was referred to the Style Subcommittee
for further consideration. Present Rule 35(b)(1) states that on request, the party causing the
examination to be made "shall deliver to the requesting party a copy of" the report. Style 35(b)(1)
simply says that the party who moved for the examination must deliver a copy of the report, without
saying to whom it must be delivered. Perhaps it should say: "must, on request, deliver to the
requester a copy * * *."

Style Rule 35 was approved.

Rule 36

Style Rule 36 was approved.
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Rule 37

Style Rule 37(b)(2)(B) presents a style question that was deferred for later resolution. Present
Rule 37(b)(2)(E) refers to "the party failing to comply." The Style rule refers to "the disobedient
party." "Disobedient" seems harsh, almost offensive, to some. Some other expression may be
preferable.

The final paragraph of present Rule 37(b) states that "in lieu of or in addition []to" any of the
sanctions listed in subparagraphs (A) through (E), "the court shall require" a party failing to obey
a discovery order to pay the reasonable expenses caused by the failure. Style Rule 37(b)(2)(C)
translates "shall" as "must." In 1970, "shall" was intended to be mandatory, although there are many
escapes built into the rule. Great discretion is built into the excuses that the failure was substantially
justified or that other circumstances make an expense award unjust. But the structure confirms the
mandatory intent. "Must" is the only word that accurately reflects the original intention. At the
same time, the onginal intent has not been honored in practice. Courts seldom award expenses,
particularly attorney fees. "Must," moreover, might seem to imply that the court is obliged to make
the award - unless it finds an excuse - even though no party has moved for an award. It was

concluded that the original intent should be honored by retaining "must" in the Style rule. Even if
awards are rare in actual practice, the practice does not reflect a general interpretive conclusion that
"shall" really means "should" or "may"

Separately, it was agreed that "require" should be changed to "order" in Style Rule
37(b)(2)(C): "the court must requite order the disobedient party * * *."

It also was agreed that Style Rule 37(c)(2) can say that the requesting party "may move that
the party who failed to admit pay." There is no need to say "move for an order."

Style Rule 37 was approved with the change of "require" to "order."

Rule 45

Style Rule 45(a)(1)(A)(iii) deletes the reference to "books" from present Rule 45(a)(1)(C).
The deletion was approved, adopting the decision made with Style Rule 26(b)(1).

A proposed revision of Rule 45(a)(2) was published for comment in August. The style does
not agree in all details with Style Rule 45(a)(2). It was agreed that the style issues can be resolved
when the published proposal is considered for adoption next sprnng.

The heading of Style 45(a)(3), "Issued by Whom," was approved.

Present Rule 45(a)(3) authorizes an attorney to issue a subpoena "on behalf of a court." Style
Rule 45(a)(3) authorizes an attorney to issue a subpoena "from" a court. It may seem odd to describe
a subpoena issued by an attorney as one "from" a court. But the attorney is acting as an officer of
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the court, and it is desirable to maintain a uniform reference to subpoenas as "from" the court. This
expression was approved.

Rule 45(b)(1) now says that "[p]nor notice" of a subpoena commanding production of
documents or things must be served on each party. It does not say "prior to what." It is clear enough
that notice must be given before compliance. Style Rule 45(b)(1) says that a copy of the subpoena
must be served "before it issues." Research by Professor Rowe, however, suggests that the cases
tend to look for service on other parties before the subpoena is served on the person commanded to
produce. "Issuance" does not make much sense as the focus, particularly when the process of
generating a copy in the lawyer's office is difficult to distinguish from the process of "issuing" the
subpoena. "Before it is served on the witness" may be better

A related question asked why require a copy of the actual subpoena; why not simply require
notice of what the subpoena requires? The present rule speaks only of "prior notice of any
commanded production," not of a copy of the subpoena. It was agreed that the Style Subcommittee
should revise the Style Rule to provide that the notice served on the parties may be a copy of the
subpoena, but that the notice also may be in some other form. This approach will be particularly
valuable if there can be orders to produce directed to a nonparty by means other than a subpoena.

Returning to the translation of "prior notice," it was suggested that some practitioners serve
the subpoena on the witness and notice on other parties at the same time. It also was suggested that
in practice parties are not served before the witness is served. "'Prior notice' does not mean before
service. That's not how it is done."

So, it was suggested, one strategy might be to "serve" the parties by mail on Thursday,
followed by personal service on the witness on Friday in hopes that immediate compliance might
be accomplished before the other parties even have notice. The cases show concern about abuse,
about deliberate delay in serving notice on the parties who might object to the scope of the subpoena
or seek production of other items from the same witness. To carry forward "prior notice" would
leave an ambiguity that the cases pretty much reject.

The first vote was to retain "prior notice," to carry forward the ambiguity of the present rule.

Renewed discussion, however, led to a different result. The 1991 Committee Note says that
"prior notice" was added to give the parties an opportunity to object to the production, to demand
production of other things, and to monitor compliance. One leading treatise says that notice is
required before service on the witness; notice before the witness complies does not suffice. No case
adopts a "before return time" reading, and several cases expressly reject it. The cases show that the
argument seems to anse when there is good-faith misunderstanding, or else when there is wilful
cutting of corners. The ability to crank out your own subpoena is a temptation to serve and hope for
compliance before other parties do anything. Something specific in the rule would be useful, and
need not be a substantive change.
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It was observed that notice to the parties before service on the witness should be appraised
in light of impending court capacities. Soon it will be possible to serve all parties and the witness
simultaneously by electronic means. By the same token, it will be possible to serve all parties at one
moment, and to serve the witness a moment later.

The question whether a substantive change would be worked by changing "prior notice" to
"before it is served" was addressed by finding that "prior notice" is patently ambiguous, and that the
cases pretty much resolve the ambiguity to calling for notice to the parties before service on the
witness. This is not perfect because notice may be served on the witness by means more expeditious
than the means chosen to serve the parties, but it is within the realm of the Style Project.

A motion to require service of notice on the parties before the subpoena is served was
adopted.

The question whether the rule should say "must be served on each party as provided in Rule
5(b) before it is served on the witness" was addressed by observing that Style Rule 45 does not refer
to witnesses But it is useful to complete "before it is served" with an explicit reference to the person
served. The Style Subcommittee will work on this A rough beginning, along the lines of the
discussion, would be:

* * * If the subpoena commands the production of documents or tangible things or the

inspection of premises before trial, then notice of the command[ed production or inspection]
must be served on each party as provided in Rule 5(b) before the subpoena is served on the
person commanded to [produce] { make the production } or to permit inspection.

Present Rule 45(d)(2) describes the manner of asserting privilege to resist a subpoena. The
language differs from the language of Rule 26(b)(5) addressing the same subject. It was agreed that
Style Rule 45(d)(2) should adopt the language of Style Rule 26(b)(5), expressing the same thought
in the same words. The Committee Note will explain the change in these terms.

Style Rule 45 was approved, subject to the discussion.

Discovery of Computer-Based Information

Judge Rosenthal introduced the discussion of discovering information stored in electronic
media. The Committee and the Discovery Subcommittee have been preparing the groundwork for
some time now. The question is whether rules changes are necessary, or at least desirable, to address
the questions that grow out of efforts to discover information stored in computers or other electronic
media. The time seems to have come to engage the issue fully. The practice is growing. Cases are
emerging. The results of the cases are not uniform. Even questions familiar from other forms of
discovery may become more acute - inadvertent pnvilege waiver may fall into this category.
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The Discovery Subcommittee has been busy and productive. They have prepared drafts to
focus discussion at this meeting.

Further work on these questions will be enhanced by a conference planned for next February.
Professor Dan Capra, Reporter of the Evidence Rules Committee, has volunteered to sponsor a
conference on electronic discovery at Fordham Law School. The format will involve several panel
discussions that will include audience participation. The central focus will be to advise the Advisory
Committee and the Standing Committee whether we need rules, and if so what the rules might be.
All members of both Committees will be invited to attend. Many people are engaged in working
through these discovery problems. Several have already shared their views with the Subcommittee.
The conference will afford an opportunity for sustained discussion and an exchange of views and
experience among panel members and other participants.

Professor Lynk then launched the Discovery Subcommittee Report. After the Subcommittee
met in May, it divided proposed rule topics among groups of two subcommittee members for each
proposal. Their draft rules were designed to identify the issues: which rules might be used to address
electronic discovery. Professor Marcus then integrated these proposals into a single package that
was presented to the Subcommittee at a day-long meeting on September 5 The meeting discussed
each proposal extensively, and also continued to explore the possible need for rules changes. Several
categories of possible change were explored: (1) whether the parties should be encouraged to discuss
these questions through changes in Rules 16(b) and 26(f), and also Form 35. (2) whether Rule 34
should define "documents" to include electronic information in terms different from present terms.
(3) whether Rule 34(a) should define the form for producing electronic information. (4) whether a
safe-harbor for data preservation should be provided, perhaps in Rule 34(a), or Rule 37, or a new
Rule "34.1." (5) whether there should be separate sanctions provisions, perhaps subject to a
"matenality" limit. And (6) whether inadvertent disclosure of privileged information, a problem
familiar from discovering paper documents, is a greater problem with electronic discovery; this
question has been addressed in the past, with draft "quick peek" rules, and raises special questions
about the 28 U.S.C. § 2074(b) limits on adopting rules that affect privileges.

After the September 5 meeting, Professor Marcus produced the memorandum in the agenda
materials. The memorandum includes specific rule drafts. The drafts, however, are not
recommendations. Instead they are designed to support Advisory Committee discussion by
providing an informed synthesis of Subcommittee deliberations up to now.

Three broad areas are open for discussion: Are there issues that should be addressed in
addition to those addressed by these drafts? Should some of the issues addressed by these drafts be
dropped from further consideration? Is the general perspective appropriate?

Professor Marcus noted that discovery changes inspire controversy. Many people are paying
close attention to discovery of computer-based information. At least three have commented on the
agenda materials within days after the agenda book became available. The interest of many
establishes the need to take care, but also ensures that help is available
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The Subcommittee discussed the possibility of creating initial disclosure obligations with
respect to computer-based information. Study of several alternatives, however, led to the conclusion
that there is no real need to follow this approach. Comments on the advantages of pursuing it further
are welcome. Without addressing initial disclosure, seven topics remain in this set of proposals.

Definition of Electronic Information. The first question is whether to undertake a definition of the
subject, including a choice of label - electronic-information? Computer-based information?
Digital data? The phrase used for the moment is "electronically stored data." It is used in the Rule
26 draft in a way designed to support its use throughout the discovery rules. But is some other
phrase better? It would be good to have a single term to be used throughout, and perhaps a definition
of the term. At some point, in rule or Committee Note, it would be useful to provide a
comprehensive explanation of the subject. As an example, work is being done to develop
non-electronic means of computing by chemical or biological methods.

It was asked whether computer-science experts had been consulted in the effort to define, or
at least describe, the subject. Ken Withers of the Federal Judicial Center is a nationally recognized
expert on these problems. The first panel at the February conference will present computer experts
who will address this question. Even with this help, the question remains open, both whether a
workable definition is possible and what it might be. Mr. Withers noted that in his view the
proposed language is only a beginning It should be circulated to information managers, information
science experts, and others for comments. The definition likely should be more general than specific
- no one knows what new technology will emerge. The only common term now available is
"digital," referring to information reduced to base-two numeric form.

It was observed that the draft definition would be more effective if the list of examples were
changed from "and" to "or" - "the use of electronic technology such as, but not limited to,
computers, telephones, personal digital assistants, media players, ard or media viewers."

An observer suggested concern that the proposal "will advance the mind-set of electronic
discovery." This is an emerging practice. Must we start saving our voice mails? The list will
become part of every lawyer's check list. The proposal is "getting out ahead of the bar." It should
suffice to say that "electronic data" are discoverable. General terms are better, leaving the way open
for case-by-case development and refinement. Practice has moved beyond any question whether
electronic data are discoverable as "documents." The fights now are over reasonable relationship
to the issues in the case.

It also was stated that there is an entire industry of "information management." The subjects
are not merely electronic or digital. "Information is what discovery is about. No one questions the
idea you're looking for intelligible information. We should be as generic as possible." The focus
should be on discoverability without regard to storage medium It should be up to the responding
party to seek protection against undue burdens.
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The definition will affect attorney behavior. One participant described a law firm that has
directed its attorneys not to discuss conflicts of interest by e-mail or voice mail.

Another observer said that the problems have now been with us for some time. It is essential
"to simplify, clarify, and generalize." There is no need for a Rule 26 definition. A definition might
be useful in Rule 34, perhaps even in Rule 33. The central point is that electronic information is
discoverable on the same terms as all other information.

Raising the profile of this topic may increase discovery activity. The question whether to
attempt to draft rules, whether on definition or anything else, remains constantly before the
Committee. The question persists because many people say that they want guidelines, not ex post
judicial responses.

Yet another observation was that "this is what discovery is about today." Some enterprises
do everything on computers. It is not possible to raise the profile of these discovery topics higher
than it is now. And it is possible to do something to help. Many lawyers and many enterprises want
rational guidance on what they need to do. Such discovery can be a multi-million dollar undertaking
even in a single case. A definition is needed somewhere.

At the same time, the Committee was reminded that many cases have no discovery at all.
Only limited discovery is undertaken in many others. Rules permitting discovery do not
automatically cause discovery. Rules in this area will not foment greater activity.

Prompting Early Discussion. The second set of questions is whether the rules should be amended
to prompt early discussion of electronic discovery. The materials include draft amendments of Rules
26(f) and 16(b), and also a revised Form 35. These drafts respond to the common agreement that
it is important to talk about these issues before the problems become intractable. Inviting discussion
will not impose any new burdens on discovery in cases that will not involve electronic information.

The Rule 26(f) draft adds two items to the discovery plan. The first, written in general terms,
addresses whether any party anticipates disclosure or discovery of electronically stored data, and any
arrangements that might facilitate management of such disclosure or discovery. General terms were
thought better in this provision, leaving more detailed exemplification to the Committee Note or
other devices. The second addresses inadvertent privilege waiver, a topic that is involved with all
forms of discovery.

Some district courts have adopted local rules addressing discussion of electronic information
at the discovery conference. One question is whether such provisions suffice in themselves - need
the rules do more than direct attention to discussion and resolution among the parties? Are
additional rules helpful to focus the parties on what they can do 9

The Form 35 changes are designed to remind the parties of the need to focus on these issues
in the discovery conference.

March 25 draft



Draft Minutes
Civil Rules Advisory Committee, October 2-3, 2003

page -29-

The Rule 16(b) changes similarly are designed to remind the court of the need to attend to
these issues.

The first suggestion was that it might be useful to address preservation issues in Rule 26(f),
rather than defer them for later rules. We may need to encourage the parties to consider a
preservation order at the beginning of the litigation. This approach is illustrated in an elaborated
form of Rule 26(f)(3) set out in note 2 on page 6 of the agenda matenals.

An observer suggested a cross-reference to Rule 53 to encourage discussion about the
possible use of a master to manage discovery. A discovery master can be useful in general, but may
be particularly useful in dealing with electronic discovery.

Another value of adopting some provision in Rule 26(f) is to catch up with the local rules.
If a national rule is not adopted soon, there will be a patchwork of different rules across many
districts. There are at least four local district rules now. They are very specific. But the proposed
national rule will not supersede them - the specificity does not seem to be inconsistent with the
draft as it stands now.

It also was asked whether the Rule 16 approach would fit better in Rule 16(a), suggesting that
electronic discovery is more a general matter within the broad objectives of the pretrial conference
structure than a specific matter for a scheduling order. But it was noted that Rule 16(c) seemed
inappropriate, and that Rule 16(b) focuses on the time when the judge should be thinking about these
issues.

Define "Document". The third question is illustrated by a draft Rule 34(a) definition of "document."
It may be that this is the only place where a definition is needed, satisfying the needs that instead
might be addressed by a general Rule 26 definition. At least as a first effort, this draft is more
abbreviated than the Rule 26 draft. But it includes, as optional material, a controversial provision
that includes in the definition "all data stored or maintained on that document" These words
describe "metadata" and "embedded data." An extension of this alternative would limit discovery
by requiring production of metadata or embedded data only on court order. Production in sanitized
form - .pdf or .tiff - does not reveal this information. The "metadata" include information
generated by the computer itself when a document is created or a data base is used. This information
identifies such matters as when a document was created, what computer was used to create it, what
is the history of the document, and so on. Embedded data are previous edits, comments, and the like,
created by users but stored in ways that do not "appear on the screen" unless a specific direction is
given. Both metadata and embedded data are searchable. Whether they need be produced stirs much
debate

Production of metadata and embedded data "is not a small issue." We could define
"document" to include only the information that appears on the screen. That is all that is captured
in portable document format and like "picture" translations of electronic documents Or we could
define "document" to include all the associated information stored in the computer No one will
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know which definition is correct unless the rule provides it. The choice is fought out in all big cases.
It is not possible to assert that there is a settled or common practice now to provide only .pdf or .tiff
format. In some cases, at least, parties are providing the information on discs that include the
metadata. Each party wants the metadata because it facilitates electronic searching. A "paper"

response is relatively useless in comparison - the chore of visually sorting through 10,000,000
document pages is no longer necessary. The live question is whether to make discovery of metadata
and embedded data available only on court order. And an answer can be found in present Rule 34
only by asking a person who takes the view you want.

This view was seconded by the observation that what you want in discovery is intelligible
data. A .pdf picture is not enough. Far more information can be pulled out of the electronic file if
the metadata are attached.

A caution was sounded in the reminder that the document people consciously create does not
show who created it, when, who all got copies, and so on. The question is whether we should
compel production of information in addition to the "document" itself. The added information can
be useful in a small number of cases. But the cost may be great when large numbers of documents
are involved, and often there will be no benefit. We need a better understanding of practical realities
before undertaking to draft a rule.

A rejoining observation was that if metadata and embedded data are not included in the
definition of a document, discovery will be difficult because the requesting party will need to show
relevance. The relevance of hidden information may be hard to establish.

All of this simply frames the issue. Electronic creation and preservation of documents
includes information that commonly is not preserved for paper documents. Ordinarily it is easy to
produce this information. It may seem as relevant as the visible "document" it attaches to. Should
we have a different test of relevance because there was no intent to create or preserve this
information? And should the question be addressed only as one of relevance, without attempting
to shoehorn it into a definition of "document"?

An observer suggested that it is a trap to try to understand these questions through focusing
on the definition of a "document." Metadata and embedded data are not documents. They are data.
There are many bits of data that have nothing to do with letters, memoranda, or the like. Emerging
best-practice information storage is quite different from the practices that have developed for paper
documents The questions should be addressed by means other than the definition of a document.

The question was refrained in direct terms- should a party be able to demand production in
a form that can be searched by computer? The document that appears on the screen or that is pnnted
is only part of the file. If we define document to include the whole file, you will get it and be able
to search it The issue indeed is more important than this, because databases commonly do not exist
in a form that even resembles a "document." Information is put in No document exists until
someone directs specific questions that are answered by preparing something that is a document
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As more information is put in, the same questions would be answered by creating a different
"document." This form of data storage and manipulation may not yield to capture within a definition
of "document."

The question of local rules returned briefly if a general national rule is adopted, should more
specific local rules be accepted? The intent should be made clear.

Returning to the definition question, it was suggested that we need to cope with what is a
document today. The 20th-Century concept of a document no longer avails.

The difficulties were suggested again by asking what you should do when you get a Rule 34
request for documents on specified topics. The information may be stored on thousands of
computers. A common approach is to establish a new server specifically for responding to this
discovery. Then an electronic search is done of the rest of the system, searching by words, dates, and
the like. The information is downloaded and stored on the discovery server. The search process is
based on metadata, and captures embedded data. One question is who gets to formulate the search
quenes. A responding party will seek to formulate the queries, and will assert that the choices made
are themselves protected from discovery as work-product material. But if work-product protection
is to be made available, there may be a need for some form of judicial review to ensure that the
search was undertaken in a manner designed to gather all relevant information.

The values of broad discovery were suggested by observing that discovery is a search for
evidence, for truth. The analogue to embedded data in earlier technology is audio dictation that has
been erased but may be recoverable. What we decide in addressing these questions will govern what
is preserved. But the costs of preservation may not be as great today as they were yesterday, and may
shnnk still further tomorrow.

The final suggestion was that probably the rules cannot avoid the need for case-by-case
analysis. Generally we think of discovery in terms of good litigants who honestly seek to provide
existing information and bad-faith litigants who seek to conceal existing information. But new
technology makes it possible to generate new information from data even though the person who
possesses the data does not know that the data can generate the information. This phenomenon will
not readily yield to definition.

Form of Production. The fourth question addressed by the drafts is the form of producing
electronically stored information. The first draft presents alternative Rule 34(b) provisions - the
first requires that the party requesting discovery specify the form in which electronically stored data
are to be produced, while the second alternative simply permits specification of form. The form of
production will determine whether metadata and embedded data are produced. The Subcommittee
could not decide whether to require, or simply to permit, that the request specify the form of
production.
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When the request specifies the form of production there must be an opportunity to object to
the chosen form. Provision is made in a draft rule that again has several alternative provisions
beanng on the need to search for documents that are not reasonably accessible or are not available
in the usual course of the producing party's activities.

Finally, the draft provides that a party may produce electronically stored information in the
form in which it is ordinarily stored, and need produce in only one form.

Discussion began with an observer's suggestion that the form of production affects two
issues. One is the integnty of the data. The other is the utility of the data - production in the form
in which the data are maintained may not be best. Production in a form that cannot be changed
avoids disputes about who changed the document when competing versions emerge later. Some
litigants are driven by the desire to avoid producing useful information. There are neutral,
non-alterable formats that can preserve integnty And it is important to provide metadata, which can
lead to admissible evidence; this is an important part of the utility of the data, and should be
discoverable.

These suggestions were reflected in the suggestion that the form of production is related to
the Rule 26 definition of the scope of discovery. Information is made useful by metadata Although
this may not fit the traditional sense of leading to the discovery of admissible evidence, it is
important for the same reasons. And the metadata or embedded data may be relevant in themselves.
Perhaps it is better to capture these elements in the scope of discovery than to relegate them to the
definition of a document or the form of responding. Or perhaps there should be an independent
provision for the production of "data" that is not anchored in the definition of a "document."

Another observer suggested that the draft should be wntten in the alternative. Information
may be created in one form, stored in another, and protected for integnty in a third. Flexibility
should be retained for the producing party. If the procedure is made too rigid, costs will be
magnified greatly The form of the response should be addressed by focusing on the needs of the
case, beginning with the Rule 26(f) conference. And it will be difficult to define "metadata" or
"embedded data." It is better here also to be general, to avoid confining definitions. But the scope
of discovery should not be expanded far beyond the present scope.

It was asked how many computer users are even aware that their computers generate and
preserve metadata and embedded data. Should we demand that people produce information they
were not aware of creating?

In further discussion, an observer asked whether it is wise to allow the inquinng party to
specify a form of production. It does happen that the inquinng party may demand paper, not
electronic, materials. A reply was that we want to protect against an obligation to produce in two
forms. If the responding party chooses the form, the inquinng party may find it more difficult to use
and ask for production in another form. Allowing an initial specification avoids that problem.
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Another observer suggested that this question shows another aspect of the fallacy of thinking
and defining in terms of "documents." The hard copy is an excised version of the information in the
electronic file. A responding party may play the game by providing only paper copy. Rather than
define "document" the rules should focus on data or information.

This comment was met by the assertion that it is not a game. The paper copy gives what has
always been given in discovery. We still need to get better information about the costs and burdens
of providing metadata and embedded data. We do not know what will be the effect of requinng that
they be produced.

In related fashion, it was noted that good studies have been made of the practices of big
business enterprises. In many otherwise sophisticated companies very few people are aware of the
reach of discovery. Only a minority of major corporations even have looked into these questions.

The form-of-production issue also affects Rule 33 interrogatory responses. The drafts include
a new subdivision (e) that would permit a party to respond to an interrogatory by producing
electronically stored data for search by the inquiring party. Rule 33(d) occupies a nether world
between Rule 33 answers to interrogatones and Rule 34 document production. An interrogatory can
compel a party to create an answer that did not exist before the party investigated the information
required to frame an answer. Rule 33(d) enables a responding party to produce business records that
enable the inquiring party to undertake the investigation and create the answer. The Rule 33(e) draft
builds on analogy to Rule 33(d), permitting a response that provides electronic business records.
Since most business records are kept in electronic form today, it seems certain that Rule 33(d)
already is being invoked by providing electronic business records.

Providing electronic business records may require use of the responding party's software to
enable the inquiring party to determine the answer as readily as the responding party could. That is
built into the draft, but could lead to real complications.

It is difficult to know how often this provision will be used. The answer will be informed
by the present use of Rule 33(d), remembering that in the present setting a Rule 33(d) response
ordinarily must include access to electronic records. The draft can be seen as a way to describe and
regulate discovery practice that must be occurring now.

A judge described a case in which a party had to reconstruct a decommissioned computer
system, giving access to records through the software it had to recreate

It was suggested that we need much more information about the comparative costs of
producing records in different forms. This suggestion was met by the response that the purpose is
to create a system in which the burden of determining an answer is equal for both parties. The
responding party has a choice it can assume the burden of making the information available in a
form that makes access and manipulation equal, or it can undertake to research the information and
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provide an answer to the interrogatory. Access to electronic records simply mimics present Rule
33(d); the responding party has a choice of how to respond.

Another tactic has been to use a neutral, perhaps a court-appointed master, to do the search.

Burden of Responding. The fifth set of questions involves the burden of retneving, reviewing, and
producing inaccessible data. The proposed direction of the rule is clear enough: the Subcommittee
believes the rule should protect against the burden of producing "inaccessible" data unless a court
determines that the burden is justified. The difficulty is in defining or describing the distinction
between data that are accessible only with undue effort and data that genuinely are beyond recall.
The draft addresses these questions through new Rule 26 provisions, so as to reach all modes of
discovery.

One question is whether these provisions should address disclosure as well as discovery. The
answer reflected in the draft is that disclosure should not be addressed. As reconstituted, disclosure
addresses only information that a party may use in its case. If a party has in fact retrieved
information for its own purposes and intends to use it, the information should be disclosed even
though the party would not have been required to retneve it in response to a discovery request. For
that matter, once the information has in fact been retrieved, it should be subject to discovery without
regard to the burden undertaken to retneve it and the retrieving party's choice not to use it in its own
case.

That leaves the problem of describing the information that need not be retrieved. Much of
the problem arises from disaster-recovery systems, designed for business purposes and storing
information in a form that can be searched only with great difficulty. But it seems awkward to frame
a rule in terms of disaster-recovery systems. A rule could refer in open terms to undue burden or
expense, or to the need to migrate the information to a usable form, or to availability in the usual
course of business. The draft adds an optional proviso that protects against the undue burdens -
however described - only if the responding party preserves a single day's full set of backup data.

One difficulty with relying on access in the ordinary course of business is that there is little
apparent reason to protect data that are easily accessible merely because there is no occasion to
access them during ordinary business operations. Rule 34 already is expansive, looking for
production of documents in a party's possession, custody, or control. There is little reason to cut
back on this concept for electronic records, but the translation is not easy.

Even if reliance were to be placed on the "ordinary course of business," some further
translation is required to reach parties whose records are not maintained for business purposes.
Ordinary people should enjoy the protection of whatever protection is appropriate. And ordinary
people should not be able to defeat any production by asserting that because they are not in business,
nothing is accessible in the ordinary course of business.
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The one-day data backup was suggested as a pragmatic maneuver to protect against data
destruction. But it presents serious problems.

However the basic protection comes to be defined, the draft also provides that further
discovery can be ordered for good cause. The order may direct that the inquiring party pay part or
all of the response expenses. The basic provision that a court may order production of data difficult
to access has not been controversial in the Subcommittee. But there is concern about adding explicit
cost-bearing provisions. A past proposal to make explicit the cost-beanng authority implicit in Rule
26(b)(2) provoked controversy and was withdrawn from Judicial Conference consideration. It may
be better to avoid any repetition of that experience. The draft also suggests that the cost-beanng
direction might be limited to paying for "extraordinary efforts." The term is borrowed from Texas
practice, where lawyers like it, but the concept may prove elusive.

The short of it is that no one on the Subcommittee favors a duty to "scour the earth" in all
discovery requests in all cases, but no one has suggested an easy approach through rule language.
There is constant change in what is accessible, what is inaccessible without great effort, what is in
fact inaccessible no matter what effort is expended. Accessibility may differ greatly across different
information systems.

Returning to the question of disaster-recovery systems, it was suggested that the practical
question is back-up tapes. They are designed for disaster recovery, not information retrieval. There
should be a presumption that a party need not bear the expense of maintaining back-up tapes
indefinitely or searching whatever back-up tapes are available. "Extraordinary" efforts might include
that approach, but we should seek a better definition.

Discussion of back-up tapes expanded. A back-up tape is a "data dump" of everything in a
straight physical bit-stream order. It does not distinguish deleted data, programs, or anything else.
It all can be reloaded on the computer. But it is impossible to retrieve anything without restonng the
entire tape to the original system with the same software. Back-up tapes are useless for business
purposes after more than a few days. But information technology people refuse to destroy them
unless there is a clear and clearly enforced recycling program. That means that many firms are stuck
with vast numbers of old back-ups. It costs a minimum of $1,200 per tape to restore. If there are
1,000 tapes the cost is $1,200,000 before you can even start to search the material. Consider a large
corporation that has several thousand servers to back up. To order it to suspend recycling tapes
inflicts some cost in acquiring ever more tapes, but the cost is not great. The cost of doing anything
with the preserved tapes, however, can be enormous.

The back-up tape question is different from the "archive" systems maintained by many firms
with systems for managing electronic data. The archive systems often are not "on line," but are "near
line." The information is easily accessible. The problem is that perhaps 30% of companies have
this. Many information technology people use back-up tapes as a substitute for archive systems.

A pithy summary was that "much has been inadvertently retained"
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The one-day "snapshot" of information was first questioned by asking why we should require
preservation of information simply because it is no longer in the regular computer system. Why not
treat it as destroyed, just as paper documents that have been discarded? Particularly if a system
includes archived information, why require a search beyond it into back-up tapes that still may be
preserved? Perhaps we should frame a rule that creates an incentive to maintain a good archive
system, protecting against discovery of information inadvertently retained only if there is a
systematic and thorough preservation system.

The Committee was reminded that "deleted" information often remains available on forensic
inquiry. Information generated by the computer on its own also often remains available even though
the associated document was deliberately "deleted." The question remains whether any of this
material should be discoverable.

The scope of discovery today includes relevant information reasonably calculated to lead to
the discovery of admissible evidence. Do these problems suggest a need to reconsider this general
scope, as a way to free firms to revamp the way they manage information?

An observer seconded this question, adding that any rule that forces people to design
information system behavior in circumstances not directly tied to an actual litigation is outside the
Enabling Act. This suggestion met the response that the drafts only tell parties what to do in
litigation. If the litigation duties induce people to change their practices to make it easier to comply
with litigation duties, that is their affair. Of course many people will not choose to change. Others
will change because they have been educated by their lawyers. Lawyers already are telling business
firms to recycle their backup tapes. Business firms are changing their information practices in other
ways because of the demands of discovery.

The Rule 26(b)(1) question was renewed with the statement that the Committee should not
back into expanding the scope of discovery. "Reasonably calculated to lead to the discovery of
admissible evidence" takes on a new meaning for information "buried on the hard drive." We have
lived in a physical world. We are trying to adjust to a world of plasma and semiconductors But the
pnnciples are the same. Perhaps we should not attempt in the rules to address "inaccessible"
electronic information any more than we have attempted to address "inaccessible" paper information
- which is not addressed at all It seems likely that most people today treat printed information that
has been covered by "white-out" as inaccessible. And thirty years of warehoused files are likely
treated as inaccessible in many circumstances. How can we address all of these problems?

Privilege Waiver. The sixth problem addressed, inadvertent privilege waiver, exists with respect to
paper discovery. The Subcommittee heard a single illustration of a case in which 27 people were
used for six weeks to screen paper documents for privilege. Is that worth doing? Pnvilege
protection adds to the burden of screening The need to avoid inadvertent production is greatly
increased because production often is held to waive pnvilege not only for the produced document
but for all other privileged communications on the same subject. The drafts submitted for discussion
thus go beyond electronic information.
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In approaching protection against inadvertent waiver, attention must be paid to 28 U.S.C. §
2074(b), which requires an Act of Congress to approve any rule that creates, modifies, or abolishes
an evidentiary privilege. But there is a strong argument that this section does not apply to either of
the proposals. Some rules already touch on privilege, including rules adopted after § 2074(b) was
enacted. The Committee Note to revised Rule 26(b)(4) says that privilege is waived as to documents
used to prepare an expert trial witness. Rule 26(b)(5) requires a privilege log. These rules, and the
proposals on inadvertent waiver, regulate the discovery process rather than privileges.

The first proposal has been before the Committee for several years. Characterized as the
"quick peek," it draws from practices adopted by many lawyers in cases that involve discovery of
large quantities of paper. The parties agree that they can look at everything without any privilege
waiver. Specific discovery demands are framed to focus only on the papers the parties actually want;
discovery objections are made in response to those demands. These agreements have proved
effective between the parties, but it is uncertain whether they protect against nonparty claims that
a privilege has been waived by disclosure. The proposal relies on both agreement among the parties
and court order. At first blush, however, it may seem that this approach will not work for electronic
information. Often "the warehouse" is provided entire in the form of a few compact discs. The
requesting party has possession of all the information; how is its search to be restricted to the parts
it later specifies as the subject of formal "production"? But if the discovery response takes a
different form, the "quick peek" approach still may work. Discovery may take the form of questions
addressed directly to the responding party's computer system, often through an intermediary and at
times through direct cooperation of the parties.

A second approach is designed to capture the tests that have emerged in the cases that
struggle to limit the perils of inadvertent waiver. Mistaken production does not always waive
pnvilege. The general test is to ask whether waiver is fair. This general test is detailed by looking
to a number of open-ended factors such as the volume of documents searched in response to the
discovery request; the efforts made to avoid disclosure of privileged materials; whether the privilege
was identified and asserted promptly after the mistaken production; the extent of the disclosure; and
the prejudice to any party that would result from finding or refusing to find a waiver.

These proposals both relate to all forms of discovery, not merely discovery of electronically
stored information. The question remains whether it is appropriate to address the problem at all
through the Civil Rules.

Discussion began with a new question not addressed by these proposals. Raw electronic data
may be produced in response to a discovery request. The party who requested the data may then
manipulate the data to produce information that the producing party never intended to come into
existence, revealing trade secrets, confidential business information, or the like. The substantive law
of trade-secret protection requires diligent efforts to maintain secrecy. Does the discovery response
defeat protection 9 The "quick peek" approach can work in this area as well as in the area of
evidentiary privileges.
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The Committee was reminded that one reason for approaching the waiver problem by rule
is that party agreements for a "quick peek" may not be binding on nonparties The quick peek
approach is being used now. It works reasonably well. But the difficulties of attempting to enshnne
it in a rule are great.

Despite the difficulties, the Committee has heard that the huge cost of pnvilege review is the
greatest source of expense in document production. And now it is starting to hear that the volume
of electronic data further increases the cost. The pressure to do something through the rules
increases in measure with the costs. It would be good to know how frequently the "quick peek"
approach is used now by party agreement, and whether other forms of party agreements are being
used. We should be anxious to get information about approaches that might be incorporated into the
rules.

Texas has a simple rule. Inadvertently produced pnvileged matter must be returned if the
producing party asks quickly. But even with this rule, lItigators say they routinely negotiate
agreements like this.

A long-familiar theme was brought back from other contexts. The draft that summarizes the
factors considered in the cases must encounter the tradition that rules should not simply adopt a list
of case-developed factors. A rule that requires return of the inadvertently produced document is
better; the fighting then will contest whether the document is pnvileged, not the multiple factors that
may limit inadvertent waiver.

An observer noted that there is case law requinng reasonable efforts to protect privilege.
Electronic information systems may not be designed to establish reasonable efforts. Waiver may
occur outside inadvertent discovery responses.

Preservation The final problem addressed by the proposals is the duty to preserve electronically
stored data after the commencement of an action. Two drafts present the same approach as a new
Rule 34.1 and as an addition to Rule 26. The rule announces a preservation obligation, but then
provides a safe harbor for the good-faith operation of disaster-recovery or other systems. The safe
harbor is framed by stating that "nothing in these rules" requires suspension of ordinary systems in
order to make it clear that the rule does not address preservation requirements imposed by other law.
The Rule 26 draft is more limited than the Rule 34.1 draft, however, because it addresses only
electronically stored data. The Rule 34.1 draft also addresses documents and tangible things. Lastly,
the drafts include new Rule 37 provisions that prohibit sanctions for failure to preserve electronically
stored information unless the party willfully or recklessly destroyed data in violation of Rule 34.1
[or 26(h)(3)], or destroyed data described with reasonable particularity in a discovery request.
Sanctions could not be imposed for negligent destruction of data not specifically described in a
discovery request. This focus on "willfully or recklessly" responds to concerns raised by the
Residential Funding decision.
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A drafting question was raised by pointing out that the sanction limit for destroying data
described in a discovery request does not state that the discovery request must have been received
before the responsive data were deleted. The drafting will be reviewed to make this clear.

A second question asked whether a sanction could be imposed for destruction of data that
are not material. The footnotes illustrate a possible approach that requires a showing of material
prejudice to the requesting party. This provision was not included in the draft because of a belief
that courts exercise restraint in imposing sanctions in ways that make it unnecessary.

An explanation of the link between the sanction provision and the duty to preserve described
in Rule 34.1 [or 26(h)(3)] was offered by referring to the common-law duty to preserve information.
It is not certain when the common-law duty attaches with respect to information relevant to litigation
not yet filed but likely to be brought. Should a party that anticipates being sued be obliged, for
example, to preserve backup tapes? It was thought risky to draft a rule that might incorporate these
uncertain open-ended obligations.

The Rule 37 sanctions provision reaches a party who "made unavailable" electronically
stored information. Does that reach failure to turn over data that continue to exist? As drafted, the
rule seems to reach a "failure to produce," and "making unavailable" can easily describe a failure
to produce. But the association among "deleted, destroyed, or otherwise made unavailable" may
limit the apparent meaning. This drafting question will be considered further.

A direct duty-to-preserve illustration was put as a question. Your computers are leased. The
lease runs out and the computers must be returned, hard drives and all Is there an obligation to
preserve the information on the hard drives?

This question was addressed by an observer who found it difficult to create preservation
requirements by procedural rule. What must be preserved by a huge enterprise with many computer
systems? The problem is illustrated by the proviso that would require a party to preserve "a single
day's full set of *** backup data" when an action is commenced A big company is sued every day.
The proviso would require it to maintain a full set of backup data covering many years.

So it was asked whether preservation requirements include substantive components beyond
Enabling Act reach. There are many substantive statutes and regulations that impose preservation
requirements. The Committee has heard many plaintive assertions that there is an acute need for
guidance, particularly with respect to electronically stored information. Requesting parties need
protection against information loss. But producing parties need assurance that they are protected in
the ongoing routine operation of their computer systems, despite an inadvertent failure to preserve
data relevant to an ongoing litigation. There is a risk that discovery rules will impose undue costs
- itself a "substantive" consequence of great importance. Perhaps in the end the Committee will
conclude that preservation guidance is beyond the proper scope of the Enabling Act. But continuing
inquiry may at least show some steps that can be taken to provide guidance.
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These observations were followed by a reminder that the first formal inquiry made by the
Discovery Subcommittee was a conference held at Hastings College of the Law. Both plaintiffs' and
defendants' representatives reflected great concern about the problems of preservation and spoliation.
The agreement that there are serious problems suggests that there may be ways in which the
Committee can help The fact that electronically stored information has generated special
sensitivities, however, should not blind the Committee to the risk that rules that address only
electronic information may generate unintended inferences as to other forms of information.

March 25 draft



Draft Minutes
Civil Rules Advisory Committee, October 2-3, 2003

page -41-

Draft Admiralty Rule G

The minutes of the May meeting summarize the review of draft Supplemental Rule G as it
then stood. The purpose of this rule is to gather all the forfeiture provisions that are now scattered
throughout the Supplemental Rules, separating them from admiralty procedure and placing them
together. The draft also addresses many issues that are not addressed by the Supplemental Rules,
responding to statutory changes, the great increase in the number of civil forfeiture actions, and even
new constitutional developments. The National Association of Criminal Defense Lawyers was asked
to provide comments on an earlier draft and responded with detailed criticisms that have been
addressed throughout the continuing revision process.

The present discussion does not aim at approval of any part of the current draft. Instead it
aims at providing information about the direction of the draft, providing advance notice of one of
the difficult issues - standing - that will be presented when a draft is presented for Committee
deliberation. With continued hard work and some luck, the draft may be ready for study at the spring
meeting.

Judge McKnight described the work of the subcommittee charged to work on developing
Rule G. The subcommittee has held five conference calls, running two hours each. It has come a
long way in the project to explore every part of the draft. Many issues have been thoroughly
researched and discussed. Stefan Cassella, acting for the Department of Justice, and the letters from
the National Association of Crminal Defense lawyers, have provided invaluable help and direction.
Standing to claim property subject to forfeiture has proved a particularly thorny issue Ned Diver,
Rules Clerk for Judge Scirica, prepared a lengthy and excellent memorandum on standing. The
central question is whether a possessory interest should suffice to establish claim standing. Once
standing is recognized, the claimant can put the government to its proof. The Department of Justice
has urged a relatively narrow definition that limits standing to a person who would qualify as an
"owner" within the definition of the innocent-owner defense of the Civil Asset Forfeiture Reform
Act (CAFRA), 18 U.S C § 983(d)(6). The Department presents compelling arguments for its
position. But the issue is not simple The definition of standing affects property rights. Some
possessory interests would not be protected. This narrowing may better be a matter for Congress.
A further reason for avoiding any attempt to define claim standing is that the problems appear to
arise in a relatively small portion of the cases. The subcommittee has concluded that we should aim
for a rule that does not undertake to define standing.

The reasons for avoiding a definition of claim standing were stated in greater detail. In part,
the reasons go to the limits of the Enabling Act process. In other part, the reasons go to the difficulty
of justifying the limits chosen in the drafts

The limits of the Enabling Act process begin with the changes that have made standing a
matter of renewed concern to the Department of Justice. Before CAFRA, the government's burden
in a civil forfeiture proceeding was to show probable cause to forfeit. Probable cause could be
shown even by reliance on hearsay evidence. Once probable cause was shown, the claimant had the
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burden either to prove that the property was not forfeitable or to prove a defense. In this setting,
courts adopted a "colorable interest" standing test that allowed claim standing on the basis of any
interest that, if proved, would satisfy the Article III "injury-in-fact" standing test. The apparent
reason was that if the property were indeed forfeitable, the claimant's interest would be resolved at
the step of determining ownership as an element of innocent ownership. CAFRA, however, places
the burden on the government to prove forfeitability by a preponderance of the admissible evidence.
Two difficulties appear. One is that the case for forfeiture often depends on circumstantial evidence;
however compelling, reliance on circumstantial evidence is at times chancy. The second is that more
direct evidence may be available, but can be produced only at the cost of jeopardizing ongoing
criminal investigations or risking the effectiveness and even the lives of confidential informants.
Put to the choice of revealing this direct evidence or risking loss of the forfeiture, the government
may be compelled to rely on the circumstantial evidence alone. The government believes that it
should not be forced to these burdens and nsks absent a significant preliminary showing that the
claimant has a worthy protectable interest.

Against this background, several reasons urge caution in relying on the Enabling Act process
to define claim standing.

First, there is a plausible argument that CAFRA intends to define claim standing by §
983(a)(4), which states that any person claiming an interest in the seized property may make a claim.
There are good reasons to doubt that this provision was intended to define claim standing.
Ordinarily standing must be established by more than mere assertion; Article III does not recognize
standing for anyone who claims to have an interest but cannot point to any concrete interest. The
provision seems procedural, designed to invoke the admiralty rule procedures, rather than
definitional. But some astute observers believe that the provision may define standing, and the
argument that it does define standing will surely be made. An attempt to narrow the definition of
standing will be characterized, rightly or wrongly, as an attempt to supersede Congress's recent work.

Second, the very occasion for the attempt to narrow standing arises from the consequences
of the amendments that place the burden on the government. The attempt will be seen as an effort
to undermine the Reform Act determination that the burden should be increased, quite apart from
any theory that CAFRA itself defines standing. It will be argued, and the argument will be carried
to Congress with force, that the Enabling Act is being invoked to countermand the consequences of
a deliberate legislative choice.

Third, Enabling Act rules are not to abridge, enlarge, or modify any substantive nght. As
standing doctrine exists today, the protection of claim standing extends to possessory interests and
record-title interests that do not qualify as "ownership" within the definition of § 983(d)(6). A
person who has possession of an attache case containing $100,000 wrapped in duct tape and
surrounded by fabric softener sheets is protected by state substantive law against anyone who takes
it from him. The narrow standing definition would defeat that protection against the United States
when it claims civil forfeiture. So a person who has record title to real property is protected against
the world The narrow standing definition would defeat that protection when the record title is
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treated as transparent. These refusals to recognize or protect interests protected by state law can
easily be seen as the modification or abridgement of substantive rights.

Finally, and more generally, it is difficult to resolve in the Enabling Act process the policy
choices that must be made in deciding whether to supersede the judicially developed claim standing
tests. They seem better fit for resolution by Congress.

Taken together, these concerns suggest that a narrow definition of claim standing should be
undertaken only for the most compelling reasons.

Even if an attempt is made to define claim standing in Rule G, there are reasons to doubt the
wisdom of borrowing the § 983(d)(6) definition of "ownership." Although it is said that Congress
looked to the standing decisions in drafting the definition, the definition clearly is narrower than the
standing decisions on the books when Congress acted. There is little reason to suppose that the tests
should be the same. The innocent-owner defense is relevant only if the property is otherwise
forfeitable; the reasons to refuse to protect attenuated interests sustain the policies that establish
forfeiture. Claim standing, on the other hand, is also relevant when the property is not forfeitable.
More attenuated interests deserve protection - and are protected under current standing law -
when the only issue is whether the government must establish forfeitability in order to keep the
property.

The difficulty of appraising the arguments for a narrow standing test is most apparent in
confronting the pragmatic arguments. It is difficult to know how often the government will fail to
establish a worthy forfeiture claim because the only evidence is circumstantial. Accepting the
argument that the government may need to withhold evidence to protect ongoing criminal
investigations or confidential informants, it is difficult to know how often this happens. Equal
difficulties anse in determining how often the risks are run, leading to actual interference with
ongoing investigations or loss of confidential informants. So too with nuisance claimants (the
prisoner who reads the Wall Street Journal and claims in every published forfeiture), stalking horses
who hold nominal record title, and couriers. Claims are made by such people, but it is difficult to
know how frequently and with what effect.

The reasons for adopting the § 983(d)(6) definition of ownership as the standing test were
stated more succinctly The starting point is that forfeiture is an in rem proceeding. The government
does not choose its adversaries. Claimants in fact include couriers, prisoners, and nominal title
owners Claims have been made by people who assert that although they possessed the property,
they were not aware of the possession - "I did not know that money was in my suitcase" - mere
naked possession. Current case law does deny standing to general unsecured creditors and to the
naked-unknowing possessor

Claims based on tenuous or fictitious interests are a great problem for the government. The
government should be required to prove forfeitability only when a claim is made by someone with
an interest. An illustration is presented by a case in which a motorist saw money spilling from
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laundry detergent boxes falling from the car in front of him. He stopped to gather the money and
was assailed by the driver of the first car. While they were fighting, a passing motorist called the
police. The possessory interest of the following motorist surely does not deserve protection. But
claim standing was recognized, and the government had to pay a $10,000 settlement in order to avoid
putting on proof of forfeitability that would have jeopardized an undercover operation.

Present standing theory evolved when courts saw no harm in it. The government's burden
to show probable cause was not onerous. Tenuous relationships could be sorted out and rejected
when the proceedings moved to the innocent-owner defense. Now the standing theory works real
harm.

CAFRA, in § 983(d)(6), establishes an affirmative defense. The first step requires the
claimant to prove ownership, broadly defined. Then the claimant must establish innocence, more
narrowly defined. A donee, for example, may not be a bona fide purchaser for value and will fall
for that reason. It is better to eliminate the "colorable interest" test of current standing decisions and
begin with ownership as defined in § 983(d)(6).

If standing is not to be addressed by Rule G, however, it will be even more important to
establish procedures to resolve standing before proceeding to the government's proof of forfeitability.
A classic example is the person who claims that the cash is the proceeds of selling a ranch in
Mexico. At least there should be a preliminary showing that there was a ranch, that it was sold, and
that the selling price can account for the amount of cash involved.

It also is important to clarify the approach to be taken when cross-motions for summary
judgment are filed. Both forfeitability and innocent ownership may be addressed. The case for
forfeitability may depend on circumstantial evidence that presents questions for tnal. But summary
judgment for the government may be appropriate on the innocent-owner defense; if so, judgment
should be entered for the government without need to try forfeitability.

Adoption of provisions addressing preliminary determinations on standing will require
careful drafting to ensure that the court does not resolve triable fact issues that invoke the right to
jury tnal.

Facing these pressures, and with the help of Ned Diver's excellent memorandum, the
subcommittee asked for a draft that excludes a definition of standing. The draft includes procedural
protections for the government in addition to those that address pretrial determination of standing.
Under G(5)(a), a claim must state the claimant's interest G(5)(c) provides for interrogatories
addressing claim standing that must be answered before a motion to dismiss can be granted This
limitation on dismissal addresses the experience that objections are made on venue, limitations, and
particulanzed pleading grounds before an answer is filed. The government wants to be able to
determine whether the claimant has a real interest, or is only a stalking horse, before being put to
address these issues
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A reminder of Enabling Act sensitivities was added. One concern is that if Congress allows
an Enabling Act rule to take effect by inaction, there is no Act of Congress to provide the President
an opportunity to review and perhaps to veto. The Executive Branch shares the interest that the
Enabling Act process pay attention to desirable constraints. Even when a particular proposal seems
to favor Executive Branch interests, these concerns remain and should be honored.

The relationship between bankruptcy and forfeiture proceedings was addressed. What if a
Trustee acquires interests in forfeiture property through § 541: can bankruptcy be used as a tactic to
expand standing? What about the automatic stay? The intersection of forfeiture and bankruptcy is
very complex. No attempt is made to deal with that in draft Rule G There is a growing body of case
law on which goes first, whether the government becomes only a claimant for forfeiture in the
bankruptcy proceeding. Some cases say the forfeiture goes first if issue is joined. So if the forfeiture
is initiated after the bankruptcy proceeding commences, the Ninth Circuit Bankruptcy Appellate
Panel says the forfeiture goes ahead, but some bankruptcy courts reach the opposite conclusion. The
Department of Justice has decided not to address these issues in Rule G at this time.

Draft G(7)(d)(ii) says that standing is for the court, not the jury: why? This is the weight of
case law. Some cases, however, assume without analysis that the question is for thejury, as part of
the ownership question. It was noted that the most recent conference call began to discuss this
question and related questions, but did not conclude. They remain open for further subcommittee
work.

As a separate question, it was asked whether the Department of Justice intends to ask for
CAFRA amendments. Although there are some provisions that it would like have amended, none
focus on standing. It does not seem likely that other amendments will be suggested in the near
future. Congress exhausted its energies for forfeiture issues dunng the seven years of dispute that
produced CAFRA.

The discussion concluded by observing that many of the provisions in draft Rule G were
written by the Department of Justice to improve the position of claimants. This has not been a
one-way street. For the first time, for example, the rule provides individual notice to potential
claimants in addition to notice by publication. The effort is to produce a balanced rule that fairly
weighs competing interests.

Filed, Sealed Settlements

Confidential settlement agreements are common. Much attention has been drawn, however,
to the occasional practice of filing a settlement agreement under seal. The District of South Carolina
has adopted a local rule that purports to prohibit sealing a filed settlement agreement. The
Committee asked the Federal Judicial Center to undertake a study of this practice.

Tim Reagan presented a progress report on the study. The report addressed the frequency
of filing sealed settlement agreements, and the circumstances of filing.
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The frequency of filed sealed settlement agreements vanes from district to district. Docket
records have been analyzed forjust more than half of all districts. Across this sample, the average
rate is slightly less than one in three hundred cases - about 0.3%. About ten percent of the courts
examined have no such filings. Another ten percent have filings at twice or more the national rate.
The rate in the District of Puerto Rico is about 3%. In the District of Hawaii the rate is about 2%,
but that seems to be accounted for by the practice of filing under seal the transcript of a successful
settlement conference.

The reasons for filing are obvious in about half the cases. The settlement needs court
approval; the filing is the transcnpt of a settlement conference; the settlement is filed with a motion
to enforce. It seems likely that other filings were made to facilitate any enforcement proceeding that
might become necessary in the future. For the most part the motive seems to be to protect
information about the amount paid.

Looking to what is sealed, with an eye to determining whether important information is
closed to public access, it turns out that the complaint is almost never sealed. In a very small number
of cases the whole file has been sealed.

It was noted that James Rooks, of ATLA, submitted two papers on court secrecy that were
circulated to the Committee for this meeting. The focus is on secrecy in broad terms that reach far
beyond filed and sealed settlement agreements.

Another observation was that the FJC study provides valuable fact information to address
conjectural fears that sealed settlement agreements filed in court are depriving the public of
information needed to protect health and safety. This is a remarkably thorough study. But still
further inquiries are being made to determine whether present practices interfere with public access
to important information.

The FJC study also includes a survey of court rules on sealing. The docket study seems to
suggest that there is no correlation between court rules and the frequency of sealing.

In response to a question why the study has not turned up a greater frequency of sealed
settlement conference transcripts, it was noted that the search method reaches only matters that are
entered on the docket sheet with "seal." In the District of Hawaii the docket entnes are unusually
complete, enabling researchers to catch more subtle nuances that may be obscured in other districts.
And of course practices vary. Some judges - perhaps many - do not transcribe anything at a
settlement conference. Perhaps commonly there is nothing in the record to seal But if the court
retains jurisdiction to enforce a settlement, then the agreement is filed and sealed.

The search cannot provide assured information about rejected motions to file under seal. But
the sense is that this does not occur frequently. So too, there seem to be few motions to unseal.
When there is a motion to unseal, it may be made by a party or by a nonparty - usually the nonparty
is the press.
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Consideration will be given to the question whether the FJC study has reached a point at
which it would be helpful to describe the interim findings to Senator Kohl, who has long expressed
interest in access to litigation materials and who has introduced legislation on the topic.

Federal Judicial Center Rule 23 Study

Judge Rosenthal noted that the Class Action Subcommittee has carried forward the question
whether to adopt a settlement-class rule. The proposal that was published for comment several years
ago generated great controversy. The proposal was withdrawn as the Amchem and Ortiz decisions
were anticipated and then handed down. Those decisions emphasized limits imposed by present
Rule 23, leaving open the question whether Rule 23 should be amended to reduce rule-based
obstacles to settlement classes. Constitutional constraints remain, however, and must inform any
rule. A rule must observe constitutional requirements. Wise rulemaking often yields further,
accounting for the policies that shape constitutional requirments beyond the limits of compulsion.

The Federal Judicial Center was asked to undertake a study that might show whether there
is now a need to pursue a settlement-class rule.

Mr. Willging presented a summary of the present stage of the FJC study. The "bottom line"
is that Amchem and Ortiz do not drive plaintiffs' choices between filing in state or federal courts,
and do not drive defendants' decisions whether to attempt removal of state-court actions. General
class-certification rules and approaches do seem to have some importance, generally in the minds
of defendants contemplating removal. Direct questions focused on the Amchem and Ortiz decisions
showed that they are not major factors, but at times were among the concerns that influence the
choice of forum. The effect is particularly likely to be felt in property damage and personal injury
cases.

One finding has been that the cases that were settled in federal courts involved classes much
smaller than the classes in cases that settled in state courts. The amount of recovery per individual
class member, however, was considerably greater in the federal-court actions. There is no clear
explanation of this pattern.

Many of the cases in the study had parallel litigation that also was settled. Again, it is
difficult to know what this information might suggest for possible Rule 23 amendments.

It was observed that it is intrinsically difficult for a study like this to gather information about
cases that could not be settled because of doubts arising from the Amchem and Ortiz decisions.

The Committee thanked the Federal Judicial Center for undertaking the study. The final
report will be ready for the spring meeting.
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Rules 15, 50(b)

The Committee has carried forward for some time the inquiry whether Rule 15 should be
amended. One particular proposal has been to adjust the relation-back provisions of Rule 15(c)(3).
Other questions address the right to amend once as a matter of course and the best means of
expressing and perhaps distinguishing the tests for amendment before trial and at trial. The issues
are conceptually difficult. The real-world importance of the issues has not yet been examined; if
they are primarily theoretical, there may be little reason to wrestle with the conceptual questions.
In order to help frame the questions for action, a Subcommittee chaired by Judge Kyle will study the
proposals and report to the Committee. It may be that proposals can be pursued in tandem with the
Style Project.

A more recent proposal addresses Rule 50(b). The proposal is easily defined. Rule 50(b)
continues to allow a post-verdict motion for judgment as a matter of law only if the moving party
moved for judgment at the close of all the evidence. Many decisions reflect failures to comply with
this requirement, and several decisions have announced approaches that have eroded the requirement
at the margins. The question is whether the purposes served by the present rule can be served as well
by a rule that is easier to apply and that does not cause inadvertent forfeiture of a deserved judgment.
Although easily identified, the question touches Seventh Amendment sensitivities that must be
carefully judged. This proposal too is referred to the Subcommittee chaired by Judge Kyle.

Rule 62 1

In response to a proposal by the Solicitor General referred to the Committee by the Appellate
Rules Committee, a draft of a new Rule "62.1" has been prepared. The draft seeks to express a
procedure adopted by most of the circuits to regulate relationships between district courts and
appellate courts when a motion is made to vacate a judgment pending appeal. There are some
variations in practice across the country, and many lawyers remain unfamiliar with the proper
procedure. Even district courts might benefit from having the procedure spelled out in the rules.
This proposal will be camed forward on the agenda.

Next Meeting

The next Committee meeting was tentatively set for April 29 and 30, probably in
Washington, D.C.

Respectfully submitted,

Edward H. Cooper
Reporter
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Rules Published for Comment: August 2003

The rules published for comment in August 2003 are set out in order below. A summary of
the public comments follows each rule. Topics for discussion are presented for Rules 5.1 and 6(e).

Rule 5.1

Rule 5 1 and the Committee Note were published as follows:

Rule 5.1. Constitutional Challenge to Statute - Notice and Certification

1 (a) Notice. A party that files a pleading, wntten motion, or other paper that draws in question the

2 constitutionality of an Act of Congress or a state statute must promptly:

3 (1) if the question addresses an Act of Congress and no party is the United States, a United

4 States agency, or an officer or employee of the United States sued in an official capacity:

5 (A) file a Notice of Constitutional Question, stating the question and identifying the

6 pleading, wntten motion, or other paper that raises the question, and

7 (B) serve the Notice and the pleading, written motion, or other paper that raises the

8 question on the Attorney General of the United States in the manner provided by Rule

9 4(i)l'KB):

10 (2) if the question addresses a state statute and no party is the state or a state officer, agency,

11 or employee sued in an official capacity:

12 (A) file a Notice of Constitutional Question, stating the question and identifying the

13 pleading, written motion, or other paper that raises the question, and

14 (B) serve the Notice and the pleading, written motion, or other paper that raises the

15 question on the State Attorney General.
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16 (b) Certification. When the constitutionality of an Act of Congress or a state statute is drawn in

17 question the court must certify that fact to the Attorney General of the United States or to the State

18 Attorney General under 28 U.S.C. § 2403

19 (cW Intervention. The court must set a time not less than 60 days from the Rule 5.1 (b) certification

20 for intervention by the Attorney General or State Attorney General.

21 (d) No Forfeiture. A party's failure to file and serve a Rule 5.1(a) notice, or a court's failure to

22 make a Rule 5.1(b) certification, does not forfeit a constitutional right otherwise timely asserted

Committee Note

Rule 5.1 implements 28 U.S.C. § 2403, replacing the final three sentences of Rule 24(c). New
Rule 5.1 requires a party who files a pleading, written motion, or other paper that draws in question
the constitutionality of an Act of Congress or a state statute to file a Notice of Constitutional
Challenge and serve it on the United States Attorney General or State Attorney General. The notice
must be promptly filed and served. This notice requirement supplements the court's duty to certify
a constitutional challenge to the United States Attorney General or the State Attorney General. The
notice will ensure that the Attorney General is notified of constitutional challenges and has an
opportunity to exercise the statutory nght to intervene at the earliest possible point in the litigation.
The court's § 2403 certification obligation remains, and is the only notice when the constitutionality
of an Act of Congress or state statute is drawn in question by means other than a party's pleading,
written motion, or other paper.

Moving the notice and certification provisions from Rule 24(c) to a new rule is designed to
attract the parties' attention to these provisions by locating them in the vicinity of the rules that
require notice by service and pleading.

Rule 5.1 goes beyond the requirements of § 2403 and the former Rule 24(c) provisions by
requiring notice and certification of a constitutional challenge to any Act of Congress or state statute,
not only those "affecting the public interest." It is better to assure, through notice, that the Attorney
General is able to determine whether to seek intervention on the ground that the Act or statute affects
a public interest.

The 60-day period for intervention mirrors the time to answer set by Rule 12(a)(3)(A). Pretrial
activities may continue without interruption during this penod, and the court retains authority to
grant any appropnate interlocutory relief. But to make this period effective, the court should not
make a final determination sustaining a challenge before the Attorney General has responded or the
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penod has expired without response. The court may, on the other hand, reject a challenge at any
time. This rule does not displace any of the statutory or rule procedures that permit dismissal of all
or part of an action - including a constitutional challenge - at any time, even before service of
process.

Discussion Topics. The comments suggest two revisions.

The first revision seems a good idea. Rule 5.1(a)(1) and (a)(2) would be revised by deleting

"sued" in each place:

(1) if the question addresses an Act of Congress and no party is the United States, a United

States agency, or an officer or employee of the United States suted in an official capacity *

(2) if the question addresses a state statute and no party is the state or a state officer, agency,

or employee sued in an official capacity * * *

The theory is direct. There is no need to give Rule 5.1 notice if an officer or employee is a

plaintiff in an official capacity. The statute that requires court certification, 28 U.S.C. § 2403, does

not employ the "sued" restriction. "to which the United States or any agency, officer or employee

thereof is not a party ** **" The parallel Appellate Rule 44, is similar: "in which the United States

or its agency, officer, or employee is not a party in an official capacity * * *." (The expressions as

to state statutes and state officers are similar )

The second possible revision would specify a method to serve the State Attorney General in

subdivision (a)(2)(B):
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(B) serve the Notice and the pleading, written motion, or other paper that raises the

question on the State Attorney General by certified or registered mail.

The argument for adding these words is that without them, service can be made by ordinary

mail under Rule 5(b)(2)(B). State Attorneys General may experience the same problem that the

Department of Justice has described: notice by ordinary mail may not be treated with an appropriate

degree of reverence by matlroom workers, delaying delivery of notice to a person situated to respond.

The opposing argument is one encountered in deliberating on proposed Supplemental Rule

G. Specifying the details of service, rule-by-rule, can become outdated.

The competing considerations are clear. The balance can be weighed by those with a good

sense of practical realities.

Finally, it may be useful to remark on comment 03-CV-10, Bill Lockyer, Attorney General

of California Expressing strong support for Rule 5.1, the comment notes: "It is this office's

experience that the clerk's-notice requirements of current Rule 24(c) often go unsatisfied." The

requirement of party notice "increases the likelihood that an Attorney General will be notified of

such litigation * * *."

Summary of Comments: August 2003 Rule 5.1

03-CV-005, Hon Geraldine Mund: As to style, it is better to say "A party who" rather than "A party

that." This rule should be incorporated in the Bankruptcy Rules "as we receive constitutional

challenges to both state and federal statutes and there is no requirement here that notice be given in

a bankruptcy case."
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03-CV-008, State Bar of California Committee on Federal Courts: (1) Creating a new Rule 5.1

"seems likely to highlight the notice requirement in a way the current rules fail to do." The

Committee supports this. (2) Rather than set a minimum 60-day period for intervention, the period

should be set in the district court's discretion. Action is likely to be frozen for the 60 days, and that

can thwart timely relief. Rule 24 requires timely intervention; that suffices There is no indication

that state or federal governments have suffered for lack of an explicit time penod for intervention.

The analogy to the 60-day answer penod in Rule 12(b)(3)(A) is not persuasive; the statutory

challenge may anse later in the litigation, and for that matter some statutes require the government

to answer in less than 60 days. (3) Literally, Rule 5.1 may require multiple notices; a party should

be required to file only one notice in a single case.

03-CV-005, State Bar of Michigan Committee on Federal Courts: (1) Delete "sued" from both (a)(1)

and (a)(2): "and no party is the United States, a United States agency, or an officer or employee of

the United States sued in an official capacity." Notice should not be required if an officer or

employee of the United States is a plaintiff in an official capacity Appellate Rule 44 reads: "in

which the United States or its agency, officer, or employee is not a party in an official capacity." (2)

There is no reason to require the party to give notice; notice from the court clerk, required by statute,

suffices. (3) But if the rule does provide that the party give notice, (a)(2)(B) should specify the

method of serving notice on the State Attorney General: "serve * * * the State Attorney General by

sending copies by registered or certified mail."

03-CV-010, Bill Lockyer, Attorney General of California: Supports the proposal. "It is this office's

expernence that the clerk's-notice requirements of current Rule 24(c) often go unsatisfied. As a
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result, we are frequently ignorant of pending litigation in district court that involves the

constitutionality of a state statute. Proposed Rule 5.1 increases the likelihood that an Attorney

General will be notified of such litigation * * **" And it is good to reach all statutes, not only those

that affect the public interest.

03-CV-011, Peter D. Keisler, Assistant Attorney General, Civil Division, U. S. Department of

Justice: Expresses the Department of Justice's "strong support of the final proposal." (1) Despite §

2403 and Civil Rule 24(c), "there have been many instances in which the Attorney General has not

been provided with notice of constitutional challenges or has received informal notice at a late stage

of a proceeding." Requinng notice by a party in addition to the court certification "will ensure that

the Attorney General is made aware of constitutional challenges in a timely manner." The

incremental burden on the parties is slight - Rule 24(c) now requires the party to call the court's

attention to the duty to certify. (2) The 60-day intervention period recognizes "the Department's

internal administrative procedures that must be followed upon receipt of a notice." But the

Committee Note should state that Rule 5.1 does not itself restrict the Attorney General's opportunity

to intervene more than 60 days after the Rule 5.1 (b) certification, and that the rule does not limit the

opportunity to intervene after final judgment if a party or the court fails to comply with the duty to

give notice or certify (3) After considering other possible methods of serving the party's notice, the

Department has concluded that service in the manner provided by Civil Rule 4(i)(1)(B) "will best

ensure timely and proper processing of notices." (4) The differences between Civil Rule 5.1 and

Appellate Rule 44 are justified. It is important that the government have an opportunity to be present

"as a party in district court, where the factual record is made and constitutional arguments are
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developed." In addition, notice "under Appellate Rule 44 functions more smoothly given the nature

of the appeals process and the centralized circuit court structure." (This comment also expresses

approval of several other features of proposed Rule 5.1 that have not drawn adverse comment by

other participants.)

03-CV-013, Federal Magistrate Judges Assn., by Hon. Louisa S Porter: Supports Rule 5.1, and

specifically mentions (1) moving this out from Rule 24(c); (2) placing the burden of notification on

the party that bnngs constitutionality into question; (3) addressing the "interface with" the § 2403

certification requirement; and (4) establishing a 60-day intervention period.

Rule 6(e)

Rule 6(e) and the Committee Note were published as follows:

Rule 6. Time

1

2 (e) Additional Time After Certain Kinds of Service U.... Ru.l 5(b)(2)(U), (C), ox (D).

3 Whenever a party Ih .. tt. ig6 ..t o ltul.t. ...d to do soinu acto' take a... .....din.. must or may

4 act within a prescribed period after te.e...... of a n.otic ot ,,,,, pay,' upon tile patty and,

5 nuLu o1 pop.. is su., v. d u.pon the party service and service is made under Rule 5(b)(2)(B), (C), or

6 (D), 3 days shai-'be are added to after the preseribed period.

Committee Note

Rule 6(e) is amended to remove any doubt as to the method for extending the time to respond
after service by mail, leaving with the clerk of court, electronic means, or other means consented to
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by the party served. Three days are added after the prescribed penod expires. All the other time-
counting rules apply unchanged.

One example illustrates the operation of Rule 6(e). A paper is mailed on Wednesday. The
prescribed time to respond is 10 days. Assuming there are no intervening legal holidays, the
prescribed period ends on Wednesday two weeks later. Three days are added, expiring on the
following Saturday. Because the last day is a Saturday, the time to act extends to the next day that
is not a legal holiday, ordinarily Monday.

Other changes are made to conform Rule 6(e) to current style conventions.

Discussion Topics. The comments summarized below, and the Appellate Rules Committee proposal

to publish a parallel Appellate Rule 26(c) for comment set out below, suggest two topics for

discussion. One is familiar: the time-counting rules are too complex. The Standing Committee

should establish a process that will lead to uniform and simpler counting rules for all procedures,

Appellate, Bankruptcy, Criminal, and Civil. The system that seems to draw the greatest favor relies

on calendar-week counting. This will be an important project, and is likely to confront conflicting

pressures at the point of selecting the time periods to substitute for present periods. Many present

penods are unrealistically short, and there will be pressure from the bar to lengthen even the penods

that are realistic. The desire to expedite litigation is also strong, however, and the outcome will have

to be worked through carefully for each time period.

The other topic goes to an ambiguity that remains in Rule 6(e) as published. Two tasks are

presented One is the drafting chore: how do we clearly express a clear answer. The other is the

choice: just how much time do we want to add with the 3 days?
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The ambiguity arises from referring to adding 3 days "after the period." The common

illustration is a time period that ends on Saturday. Is Sunday the first of the 3 days? Or is Monday

the first of the 3 days - or, if Monday is a legal holiday, is Tuesday the first?

The Appellate Rules Committee believes that the 3 days should be added only after the last

day of the time that would be allowed without adding the 3 days. Thus if the 30th day of a 30-day

period is a Saturday, the period ends on Monday (or Tuesday if Monday is a legal holiday), and the

first day of the 3 added days is Tuesday (or Wednesday). Their expression, adapted to Civil Rule

6(e), would be:

(e) Additional Time after Certain Kinds of Service. Whenever a party must or may act

within a prescribed period after service and service is made under Rule 5(b)(2)(B), (C), or

(D), 3 calendar days are added after the prescribed period would otherwise expire under

subdivision (a).

(The Appellate Rules refer to "calendar" days. Apparently many day-counters draw the same

distinction between real - "calendar" - days and "business days." Business days do not include

Saturdays, Sundays, or legal holidays. We should think carefully about introducing a new term that

would appear only in Rule 6(e), and also about the alternative of sweeping through all of the rules

to specify calendar or business days.)

The Appellate Rules Committee also adds an explanation and an example to the Committee

Note, and urges that the same example be added to the Note for Civil Rule 6(e):
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Under the amendment, a party that is required or permitted to act within a prescribed period

should first calculate that period, without reference to the 3-day extension provided by Rule 6(e), but

with reference to the other time-computation provisions of the Civil Rules. (For example, if the

prescribed period is less than 11 days, the party should exclude intermediate Saturdays, Sundays, and

legal holidays, as instructed by Rule 6(a).) After the party has identified the date on which the

prescribed period would expire but for the operation of Rule 6(e), the party should add 3 calendar

days. The party must act by the third day of the extension, unless that day is a Saturday, Sunday, or

legal holiday, in which case the party must act by the next day that is not a Saturday, Sunday, or legal

holiday.

To illustrate further: A paper is served by mail on Thursday, August 11, 2005. The prescribed time

to respond is 30 days. Whether or not there are intervening legal holidays, the prescribed period ends

on Monday, September 12 (because the 30th day falls on a Saturday, the prescribed period extends

to the following Monday). Under Rule 6(e), three calendar days are added - Tuesday, Wednesday,

and Thursday - and thus the response is due on Thursday, September 15, 2005.

Some of the comments suggested the opposite approach, reducing the effect of the Rule 6(e)

extension. On this approach, the original period to act is counted out, and the added 3 days begin

with the next day without regard to the character of the next day. If the next day is a Saturday,

Sunday, or legal holiday, it counts. There will be more than 3 extra days only if the third and final

day of the extension falls on a Saturday, Sunday, or legal holiday.

The argument for reducing the effect of the extension is the ever-present argument for

expedition. The original proposal was not to provide any additional time for electronic service; the
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added time was provided to recognize the occasional snafus that may occur with electronic service,

and also as a means of not discouraging consent to electronic service.

The choice would be easier if it were possible to identify general present practice with

confidence. One of the reasons for tacking the 3 days onto the end of the period, not the beginning,

was the representations of many practicing lawyers that they have added Rule 6(e) time at the end.

But those representations did not provide clear information as to the means of calculating the end

of the initial period. If many lawyers have been in the habit of counting as the Appellate Rules

Committee suggests, adoption of that practice makes sense. If they have been generally confused

and uncertain, the choice might be made on the basis of more abstract principles.

If the choice is to go for the lesser extension, the most cogent suggestion in the comments

is to delete the reference to a "period" and substitute day counting:

(e) Additional Time after Certain Kinds of Service. Whenever a party must or may act

within a prescribed period number of days after service and service is made under Rule

5(b)(2)(B), (C), or (D), 3 days are added after the last-numbered day.

The Committee Note would adapt the Appellate Rules Note to the opposite conclusion.

No recommendation is made as to the better choice.
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MEMORANDUM

DATE: October 14, 2003

TO: Advisory Committee on Appellate Rules

FROM: Patrick J. Schiltz, Reporter

RE: Item No. 0 1-03

At its Spnng 2002 meeting, this Committee decided to refer to the Advisory Committee

on Civil Rules the proposal of attorney Roy H. Wepner that Appellate Rule 26(c) and Civil Rule

6(e) be amended to eliminate uncertainty about how their "three-day provisions" are applied.

Attached is a copy of my memorandum of March 27, 2002, which explains one aspect of this

problem in detail and recommends referral to the Civil Rules Committee.

In August, the Civil Rules Committee published for comment an amendment to Rule 6(e)

that would resolve the uncertainties that have arisen about the application of the "three-day rule"

by distnct courts. The proposed amendment and accompanying Committee Note are attached.

Also attached is an excerpt from a memo by Prof. Edward Cooper, the Reporter to the Civil

Rules Committee, in which excerpt Prof. Cooper describes the reasoning behind the proposed

amendment.

The proposal of the Civil Rules Committee seems sound, except that, as I have discussed

with Prof. Cooper, I believe that the Committee Note to the amendment to Rule 6(e) needs to be

expanded slightly to make sure that there is no ambiguity regarding the following situation: A

paper is served by mail. The prescribed period is 30 days. The 30th day falls on a Saturday. Are

the three days counted beginning on that Saturday - thus making the paper due on Tuesday -
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or are the three days counted beginning on Monday (when the prescribed period would expire

under the time calculation provisions of the Civil Rules, in the absence of the three-day

extension) - thus making the paper due on Thursday? Prof. Cooper and I discussed this at

length, eventually agreeing that amended Rule 6(e) is not entirely clear on this point.

I have attached a draft amendment to Rule 26(c). The amendment and accompanying

Committee Note would resolve the ambiguity in the Appellate Rules in the same manner as the

proposed amendment to Civil Rule 6(e) resolves the ambiguity in the Civil Rules. I have put the

phrase "would otherwise expire" in brackets, because I cannot decide whether the phrase would

be helpful. (The phrase is not in the amended Civil Rule, but perhaps it should be.) The

Committee Note that I have drafted is somewhat longer than the Committee Note to the

amendment to Civil Rule 6(e), so as to address the issue described in the preceding paragraph -

and, I hope, so as to leave less room for future misunderstandings.
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1 Rule 26. Computing and Extending Time

2

3 (c) Additional Time after Service. When a party is required or permitted to act within a

4 prescribed period after a paper is served on that party, 3 calendar days are added to after

5 the prescribed period [would otherwise expire] unless the paper is delivered on the date of

6 service stated in the proof of service. For purposes of this Rule 26(c), a paper that is

7 served electronically is not treated as delivered on the date of service stated in the proof

8 of service.

9 Committee Note

10 Subdivision (c). Rule 26(c) has been amended to eliminate uncertainty about application
11 of the 3-day extension. Civil Rule 6(e) was amended in 2004 to eliminate similar uncertainty in
12 the Civil Rules, uncertainty that was described at length in 4B CHARLES ALAN WRIGHT &
13 ARTHUR R. MILLER, FEDERAL PRACTICE & PROCEDURE § 1171, at 595-601 (2002).
14
15 Under the amendment, a party that is required or permitted to act within a prescribed
16 period should first calculate that period, without reference to the 3-day extension provided by
17 Rule 26(c), but with reference to the other time computation provisions of the Appellate Rules.
18 (For example, if the prescribed period is less than 11 days, the party should exclude intermediate
19 Saturdays, Sundays, and legal holidays, as instructed by Rule 26(a)(2).) After the party has
20 identified the date on which the prescribed period would expire but for the operation of Rule
21 26(c), the party should add 3 calendar days. The party must act by the third day of the extension,
22 unless that day is a Saturday, Sunday, or legal holiday, in which case the party must act by the
23 next day that is not a Saturday, Sunday, or legal holiday.
24
25 To illustrate: A paper is served by mail on Wednesday, June 1, 2005. The prescribed
26 time to respond is 10 days. Assuming there are no intervening legal holidays, the prescribed
27 period ends on Wednesday, June 15, 2005. (See Rules 26(a)(1) and (2).) Under Rule 26(c),
28 three calendar days are added - Thursday, Friday, and Saturday. Because the last day is a
29 Saturday, the time to act extends to the next day that is not a Saturday, Sunday, or legal holiday.
30 Thus, the response is due on Monday, June 20, 2005.
31
32 To illustrate further. A paper is served by mail on Thursday, August 11, 2005. The
33 prescribed time to respond is 30 days. Whether or not there are intervening legal holidays, the
34 prescribed period ends on Monday, September 12 (because the 30th day falls on a Saturday, the
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I prescribed penod extends to the following Monday) Under Rule 26(c), three calendar days are
2 added - Tuesday, Wednesday, and Thursday - and thus the response is due on Thursday,
3 September 15, 2005.
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1 Rule 26. Computing and Extending Time

2

3 (c) Additional Time after Service. When a party is required or permitted to act within a

4 prescribed period after a paper is served on that party, 3 calendar days are added to after

5 the prescribed period would otherwise expire under Rule 26(a) unless the paper is

6 delivered on the date of service stated in the proof of service. For purposes of this Rule

7 26(c), a paper that is served electronically is not treated as delivered on the date of service

8 stated in the proof of service.

9 Committee Note

10 Subdivision (c). Rule 26(c) has been amended to eliminate uncertainty about application
11 of the 3-day extension. Civil Rule 6(e) was amended in 2004 to eliminate similar uncertainty in
12 the Civil Rules, uncertainty that was described at length in 4B CHARLES ALAN WRIGHT &
13 ARTHURR. MILLER, FEDERAL PRACTICE & PROCEDURE § 1171, at 595-601 (2002).
14
15 Under the amendment, a party that is required or permitted to act within a prescribed
16 period should first calculate that period, without reference to the 3-day extension provided by
17 Rule 26(c), but with reference to the other time computation provisions of the Appellate Rules.
18 (For example, if the prescribed period is less than 11 days, the party should exclude intermediate
19 Saturdays, Sundays, and legal holidays, as instructed by Rule 26(a)(2).) After the party has
20 identified the date on which the prescribed period would expire but for the operation of Rule
21 26(c), the party should add 3 calendar days. The party must act by the third day of the extension,
22 unless that day is a Saturday, Sunday, or legal holiday, in which case the party must act by the
23 next day that is not a Saturday, Sunday, or legal holiday.
24
25 To illustrate: A paper is served by mail on Wednesday, June 1, 2005. The prescribed
26 time to respond is 10 days. Assuming there are no intervening legal holidays, the prescribed
27 period ends on Wednesday, June 15, 2005. (See Rules 26(a)(1) and (2).) Under Rule 26(c),
28 three calendar days are added - Thursday, Friday, and Saturday. Because the last day is a
29 Saturday, the time to act extends to the next day that is not a Saturday, Sunday, or legal holiday.
30 Thus, the response is due on Monday, June 20, 2005.
31
32 To illustrate further: A paper is served by mail on Thursday, August 11, 2005. The
33 prescribed time to respond is 30 days. Whether or not there are intervening legal holidays, the
34 prescribed period ends on Monday, September 12 (because the 30th day falls on a Saturday, the
35 prescribed period extends to the following Monday). Under Rule 26(c), three calendar days are
36 added - Tuesday, Wednesday, and Thursday - and thus the response is due on Thursday,
37 September 15, 2005.





MEMORANDUM

DATE: March 27, 2002

TO: Advisory Committee on Appellate Rules

FROM: Patrick J. Schiltz, Reporter

RE: Item No. 01-03

Attorney Roy H. Wepner has called the Committee's attention to an ambiguity in the way

that Rule 26(a)(2) interacts with Rule 26(c). (A copy of Mr. Wepner's letter is attached.)

Rule 26(c) provides that "[w]hen a party is required or permitted to act within a

prescribed penod after a paper is served on that party, 3 calendar days are added to the prescribed

period unless the paper is delivered on the date of service stated in the proof of service." For

example, under Rule 31 (a)(1), the appellee must serve and file a brief within 30 days after the

appellant's brief is served. If the appellant serves its brief by mail, the appellee's brief must be

served and filed within 33 days - the 30 days prescribed in Rule 31 (a)(1) plus the 3 days added

to that prescribed period by Rule 26(c).

Rule 26(a)(2) currently provides that, in computing any period of time, intermediate

Saturdays, Sundays, and legal holidays are excluded when the period of time is less than 7 days,

and included when the period of time is 7 days or more. This Committee has proposed amending

Rule 26(a)(2) so that the demarcation line is changed from 7 days to 11 days. The purpose of the

proposed amendment is to make time calculation under the Appellate Rules consistent with time

calculation under the Civil Rules and Criminal Rules.
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The ambiguity is this: In deciding whether a deadline is less than 7 days or 11 days,

should the court "count" the 3 days that are added to the deadline under Rule 26(c)? Suppose,

for example, that a party has 5 days to respond to a paper that has been served upon her by mail.

Is she facing a 5-day deadline - that is, a deadline "less than 7 days" for purposes of current

Rule 26(a)(2) - and therefore a deadline that should be calculated by excluding intermediate

Saturdays, Sundays, and legal holidays? Or is she facing an 8-day deadline - that is, a deadline

that is not "less than 7 days" for purposes of current Rule 26(a)(2) - and therefore a deadline

that should be calculated by including intermediate Saturdays, Sundays, and legal holidays?

This question never arises under the current version of Rule 26(a)(2). The question

would arise only with respect to 4-, 5-, or 6-day deadlines, as only then would including the 3

extra days provided by Rule 26(c) change the deadline from one that is less than 7 days to one

that is 7 days or more. But there are no 4-, 5-, or 6-day deadlines in the Appellate Rules.

This question will arise under the amended version of Rule 26(a)(2). (The amendment

will take effect on December 1, 2002, barnng Supreme Court or Congressional action.) Under

amended Rule 26(a)(2), the question will arise with respect to 8-, 9-, and 10-day deadlines.

There are no 8- or 9-day deadlines in the Appellate Rules, but there are several 10-day deadlines.

A lot turns on this question. Suppose that a party has 10 days to respond to a paper that

has been served by mail If the 3 days are added to the deadline before asking whether the

deadline is "less than 11 days" for purposes of amended Rule 26(a)(2), then the deadline is not

"less than 11 days," intermediate Saturdays, Sundays, and legal holidays do count, and the party

would have at least 13 calendar days to respond. If the 3 days are not added to the deadline

before asking whether the deadline is "less than 11 days" for purposes of amended Rule 26(a)(2),
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then the deadline is "less than 11 days" for purposes of Rule 26(a)(2), intermediate Saturdays,

Sundays, and legal holidays do not count, and the party would have at least 17 calendar days to

respond.

Mr. Wepner is correct that this problem should be fixed. But it is difficult to know

exactly how the problem should be fixed or by whom.

The district courts have wrestled with this problem under the Civil Rules for 17 years, yet

they have failed to agree on a solution. Professor Arthur Miller devotes 7 pages to this problem

in the new edition of Volume 4B of Federal Practice & Procedure.i Professor Miller's

discussion outlines three possible ways of solving the problem (actually four, as the second

option has two "sub-options"), but cites disadvantages to each. The problem is a complicated

one.

The problem is also one that should not be addressed only by the Appellate Rules

Committee. After December 1, the identical issue will arise under the Appellate Rules, the Civil

Rules, and the Criminal Rules. If time is to be calculated the same under all three sets of rules,

the issue will have to be resolved at the same time and in the same manner by the three advisory

committees. One of those committees will have to take the lead.

Judge Alito and I believe - and the Reporter to the Civil Rules Committee agrees - that

the Civil Rules Committee should take the lead on this matter. The Civil Rules Committee is, if

you will, the "biological parent" of this issue; this Committee is only the "adoptive parent." The

Civil Rules Committee has 17 years' experience with this issue; this Committee has none. And

'See 4B CHARLES ALAN WRIGHT & ARTHUR R MILLER, FEDERAL PRACTICE &

PROCEDURE § 1171, at 595-601 (2002). A copy of this section is attached.
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this issue is a bigger problem for the Civil Rules than for the (amended) Appellate Rules. The

problem does not arise unless a party is required to act within a prescribed period of 8, 9, or 10

days after a paper is served on that party. The Appellate Rules contain no 8- or 9-day deadlines

and only a handful of 10-day deadlines that are triggered by service (as opposed to by the filing

of a paper or the entry of an order). Only one of these 10-day deadlines is of any real

consequence - the deadline in Rule 27(a)(3)(A) regarding responding to motions. 2 By contrast,

the Civil Rules appear to contain at least a dozen 10-day deadlines that are triggered by service

I recommend that the Committee refer Mr. Wepner's letter to the Civil Rules Committee.

'This Committee has proposed amending Rule 27(a)(3)(A) so that it provides 8 days to
respond to a motion, rather than 10. But the change will not eliminate the problem cited by Mr.
Wepner.
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Summary of Comments: August 2003 Rule 6(e)

03-CV-001, Thomas J. Yerbich (Court Rules Attomey, D.Alaska): (1) Suggests that Rule 6(a) should

be amended to ensure that the three days added by Rule 6(e) do not convert all 10-day periods to 13-

day periods: "(a) * * * When the penod of time prescribed or allowed is less than 11 days

determined without regard to subdivision (e), intermediate Saturdays * * *"

(2) Urges that a further change should be made to ensure that time is not extended too much,

and computations are not complicated too much, for situations in which the penod ends on a

Saturday, Sunday, or legal holiday. If the period ends on a Saturday, for example, the three Rule 6(e)

days should begin on Sunday, not Monday or the next day that is not a legal holiday. Possible

confusion arises from referrng to a "period" to act - the penod ends not on Saturday but on

Monday, implying that the three days are added after Monday. To fix this problem, substitute

"number of days" for "period":

Whenever a party must or may act within a prescribed permod number of days after service

and service is made under Rule 5(b)(2)(B), (C), or (D), 3 days are added after the period

number of days [expires?].

(This comment includes several examples of ways to calculate in "business days" and "calendar

days.")

(3) Offers a proposal for the "counting backward" question - what happens if you must act

"10 days before" a defined day and the tenth day before is a Saturday, Sunday, or legal holiday. May

you file on Monday, or the next day that is not a legal holiday, even though it is less than 10 days
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before the defined day? The proposal relies on "not later than" to say that you must file before the

10th day:

(f) Whenever a party has the right or is required to do some act or take some proceedings

within a period of time before a specified date or event prescribed or allowed by these rules,

by the local rules of any district court, or by order of court, or by any applicable statute, the

right must be exercised, the required act performed or the proceedings taken, not later than

the prescribed time preceding the specified date or event.

03-CV-003, Professor Patrick J. Schiltz: Professor Schiltz describes a draft Committee Note for the

parallel amendment of Appellate Rule 26(c), recommending the opposite answer to the question

addressed by Comment 03-CV-001:

Under the amendment, a party that is required or permitted to act within a prescribed period

should first calculate that period, without reference to the 3-day extension provided by Rule 26(c),

but with reference to the other time computation provisions of the Appellate Rules. (For example,

if the prescribed period is less than 11 days, the party should exclude intermediate Saturdays,

Sundays, and legal holidays, as instructed by Rule 26(a)(2). After the party has identified the date

on which the prescribed period would expire but for the operation of Rule 26(c), the party should

add 3 calendar days. The party must act by the third day of the extension, unless that day is a

Saturday, Sunday, or legal holiday, in which case the party must act by the next day that is not a

Saturday, Sunday, or legal holiday.
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To illustrate further: A paper is served by mail on Thursday, August 11, 2005. The

prescribed time to respond is 30 days. Whether or not there are intervening legal holidays, the

prescribed period ends on Monday, September 12 (because the 30th day falls on a Saturday, the

prescribed period extends to the following Monday). Under Rule 26(c), three calendar days are

added - Tuesday, Wednesday, and Thursday - and thus the response is due on Thursday,

September 1, 2005.

(If the Appellate Rules version is adopted, it should be in the form approved by the Appellate Rules

Committee.)

03-CV-007, S. Chnstopher Slatten, Esq.: Amended Rule 6(e) remains ambiguous. Do we add 3

"calendar days" or 3 "business days"? It would be good to emulate appellate Rule 26(c) by

providing that "3 calendar days are added after the period." If the period ends on Friday, for

example, Saturday, Sunday, and Monday are the 3 days.

03-CV-008, State Bar of California Committee on Federal Courts: Supports the clarification.

03-CV-009, State Bar of Michigan Committee on United States Courts: (1) Federal time-counting

rules are too complicated. A uniform set of rules, based on calendar weeks, should be substituted

for Civil, Criminal, and Appellate Rules. (2) The Committee Note rejects the argument that the 3

added days are an independent period of less than 11 days, so that Saturdays, Sundays, and legal

holidays are excluded. But the Rule remains ambiguous. It should say: "3 consecutive calendar days

are added after the period" (3) The rule remains ambiguous as to the time when the "prescribed

period" ends. If the last day is a Saturday, Sunday, or legal holiday, does it end only on the next day
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that is none of those? Clarity can be achieved by saying: "The 3 days must be added before

determining whether the last day of the period falls on a day that requires extension under Rule 6(a)."

03-CV-011, Peter D. Keisler, Assistant Attorney General, Civil Division, U.S. Department of

Justice: Suggests one addition: "3 calendar days are added after the period." "[T]his addition will

make absolutely clear the Committee's intention that parties include weekends and holidays when

counting the three extra days."

03-CV-012, Alex Manners, CompuLaw: Ambiguities remain. First, the 3 additional days should be

described as "calendar days," to ensure that Saturdays, Sundays, and legal holidays are counted.

Second, it may be uncertain when a period ends if the last day is a Saturday, Sunday, or legal

holiday. Are the 3 days added after the last day to act if there were no extension? This can be made

clear by adding this at the end: "If the original period is less than 11 days, the original period is

subject to Rule 6(a), whereby holidays and weekends are excluded from the computation, and then

three calendar days are added."

03-CV-013, Federal Magistrate Judges Assn, by Hon. Louisa S Porter: Supports the proposal. But

time calculations under Rule 6 are still "rather complex," and indeed "border on being labyrinthian

and require 'finger counting,' a very fallible method." The Standing Committee and Advisory

Committee should "revisit Rule 6 in its entirety with an eye toward promulgating a rule based in

,running time' tied to a calendar week or multiples thereof."
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Rule 24(c)

Rule 24(c) and the Committee Note were published as follows

Rule 24. Intervention

2 (c) Procedure. A person desiring to intervene shall serve a motion to intervene upon the parties as

3 provided in Rule 5. The motion shall state the grounds therefor and shall be accompanied by a

4 pleading setting forth the claim or defense for which intervention is sought. The same procedure

5 shall be followed when a statute of the United States gives a right to intervene. When-the

6 con.titutiontality of an. act of oCugmss affec•t.n the publ•c inte 1et is Jiawi•t 1i gu.•ttiu,, I1 any io

7 iin IMilh thLe United States '31 o1an oLiItI aI .ie oy•lrlu thllelrf 1i nut •mpaty, tile etAitft 81 1 1

8 t..fy tile Att.i .... Gn..al of th1 Unitd States ao . .yu v .. TiZl 28, U.S.C., § 2403. WhLe .. 1

9 Lunatltutlurnr)1lity of anly Statute of a State affecting th publiL intetet is0 roi a n it question in' atny

10 actiuit iii -h-h that State .t ally agwelty, uffee, 0t iiupluiyee tllef. if 1nut a party, tile Cou, rltal

11 nuotrfy the attulttey generJ of the State as piovided in Title 28, U.S.C. § 2403. A party erllleil,, 6

12 the cUnItit•Utonnality lf lgis.alation slould ate.II atten.ttin of thL LUUrt to ito LuttLuI LtitltI duty,t bt

13 failure to dou so isnot a wai ve, of any Lunstituitional tight othet ,vse. trnmly gassettd.

Committee Note

New Rule 5.1 replaces the final three sentences of Rule 24(c), implementing the provisions
of 28 U.S.C.A. § 2403. Section 2403 requires notification to the Attorney General of the United
States when the constitutionality of an Act of Congress is called in question, and to the state attorney
general when the constitutionality of a state statute is drawn in question.
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Discussion Topics. There were no independent comments on the Rule 24(c) amendments, which

were designed to complement adoption of Rule 5.1 to supersede the court-certification portion of

Rule 24(c). Discussion of this topic should be in conjunction with Rule 5.1.

Rule 27(a)(2)

Rule 27. Depositions Before Action or Pending Appeal

1 (a) Before Action.

2

3 (2) NotiLe• nd Se. vic. Tiel. p•utitownu shall tihluaftul se a Ilv uti-. upoIJn u•ah person

4 nailld in, tilt petitionl as ant expectettd advers paity, tUget~liet vvtb a uupy of tilt putittoli,

5 Stating that the. FrtitlUllu .. i. atpply tu the. ucnu t, at a tniiu and piau. named thereitn, ft tilt.

6 oiJt. dect.t1 bted in the. petition. At 1uaot 20 days btefot. the date of ltuaiitg tir noit e ll shial

7 b'ese v¥ d eithert withlnin or withut the. d•isIt o1 , state in tt. l p•idllllld ill Rule, 4(d)

8 .. i s-ervi of aul'u'lan , but if s.uclh u,. ,ealjl ,,t wvtl Juf. dili•enc.e, iii ladte.•p•-- ally

9 exeteA~~td adverse party llallltd in thr petition, tihe curti mlay mlake sut.i' order asi just fin

10 eti Yl by pubiuatunl 01 uthltuv, and shiall appolint, 1-i pt-U1s nut servtd il th1tn.an e

II providted til Ralt. 4(d), an~ a~titltey fvliU sllall epiesni.t tlttiii, and, in case. they. Met not

12 UI ,l . i. u trplu.... td, Jshall c.ross-..amin. lte Jt.j .... If any expted advTitr pr is

13 a iitiiil ot in l.UIti]tittCt tile. 1lUvlsmilf of-Rule. 17 (e) apply
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14 (2) Notice and Service. At least 20 days before the hearing date, the petitioner must serve

15 each expected adverse party with a copy of the petition and a notice stating the time and

16 place of the hearing on the petition. The notice may be served either inside or outside the

17 district or state in the manner provided in Rule 4. If service cannot be made with due

18 diligence on an expected adverse party, the court may order service by publication or

19 otherwise. The court must appoint an attorney to represent persons not served in the manner

20 provided by Rule 4 and to cross-examine the deponent on behalf of persons not served and

21 not otherwise represented. Rule 17(c) applies if any expected adverse party is a minor or is

22 incompetent.

Committee Note

The outdated cross-reference to former Rule 4(d) is corrected to incorporate all Rule 4
methods of service. Former Rule 4(d) has been allocated to many different subdivisions of Rule 4.
Former Rule 4(d) did not cover all categones of defendants or modes of service, and present Rule
4 reaches further than all of former Rule 4. But there is no reason to distinguish between the
different categories of defendants and modes of service encompassed by Rule 4. Rule 4 service
provides effective notice. Notice by such means should be provided to any expected adverse party
that comes within Rule 4.

Other changes are made to conform Rule 27(a)(2) to current style conventions.

Discussion Topics. The comments all support the proposal as published. No new issues have
appeared.

Summary of Comments: August 2003 Rule 27

03-CV-002 Jack E. Horsley, Esq.: The Rule 27 amendment is prudent.

03-CV-008, State Bar of California Committee on Federal Courts: Supports the published
amendment.

03-CV-013, Federal Magistrate Judges Assn., by Hon. Louisa S Porter: Supports the changes. The
style changes bring "much greater clarity."
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Rule 45(a)

Rule 45. Subpoena

I (a) Form; Issuance.

2

3 (2) A subpoena musitiandins attendance at a trial foloawins Shall Issu, fioln til Coul fu.

4 tile distriat or hinnle, Lth tt.g ut tal is to be hedid. A subyuena fur attendance at a

5 deporition shall tena. f aini ta. doiti foI thi ntImeiot d te couratd b the notict wfherpe theui

6 as the destit t in st tka ti- Jotitn i thod takfr. if separate fsimn and

7 uutinnplldmn 5 tin. atten~danceu of a person, a aubpuella fu. yiuduc.tiuton oinspt..ttui. shallisu

8 f (C)int, euut for tiro dtiti . ofion1, til, produetrain o, inscasutioen to bem iiadi.

9 (2) A subpoena must issue as foliows-

10 (A) for attendance at a tnal or hearing, in the name of the court for the district where

11 the trial or hearing is to be held:

12 (B) for attendance at a deposition, in the name of the court for the district where the

13 deposition is to be taken, statingZ the method for recording the testimony: and

14 (C) for production and inspection, if separate from a subv~oena commandinga

15 person's attendance, in the name of the court for the district where the production or

16 inspection is to be made.

17
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Committee Note

This amendment closes a small gap in regard to notifying witnesses of the manner for
recording a deposition. A deposition subpoena must state the method for recording the testimony.

Rule 30(b)(2) directs that the party noticing a deposition state in the notice the manner for
recording the testimony, but the notice need not be served on the deponent. The deponent learns of
the recording method only if the deponent is a party or is informed by a party. Rule 30(b)(3) permits
another party to designate an additional method of recording with pnor notice to the deponent and
the other parties. The deponent thus has notice of the recording method when an additional method
is designated. This amendment completes the notice provisions to ensure that a nonparty deponent
has notice of the recording method when the recording method is descnbed only in the deposition
notice.

A subpoenaed witness does not have a nght to refuse to proceed with a deposition due to
objections to the manner of recording. But under rare circumstances, a nonparty witness might have
a ground for seeking a protective order under Rule 26(c) with regard to the manner of recording or
the use of the deposition if recorded in a certain manner. Should such a witness not learn of the
manner of recording until the deposition begins, undesirable delay or complication might result.
Advance notice of the recording method affords an opportunity to raise such protective issues.

Other changes are made to conform Rule 45(a)(2) to current style conventions.

Discussion Topics. One comment suggests that notice to a nonparty deponent is better effected by
requinng that the deposition notice be served on the deponent. On balance, it may be better to
adhere to the published proposal. Service of one instrument, the subpoena, confronts the deponent
with one thing to read, not two.

Summary of Comments: August 2003 Rule 45

03-CV-006, Eugene F. Hestres, Esq.: The notice of taking the deposition states the method of
recording and normally is served on a nonparty deponent. "Requiring that the Notice of the
deposition be also served upon the non-party deponent would eliminate the need to amend Rule 45."
Requiring that the subpoena state the method may create problems when a last-minute change is
made in the method of recording. The deponent can always object.

03-CV-008, State Bar of California Committee on Federal Courts: Supports the published proposal.

03-CV-013, Federal Magistrate Judges Assn., by Hon. Louisa S Porter: Supports the proposal.
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March 26 draft



Supplemental Rules B, C

Rule B. In Personam Actions: Attachment and Garnishment

1 (1) When Available; Complaint, Affidavit, Judicial Authorization, and Process. In an in

2 personam action:

3 (a) If a defendant is not found within the distnct when a verified complaint prayin2 for

4 attachment and the affidavit required by Rule B(l)(b) are filed, a verified complaint may

5 contain a prayer for process to attach the defendant's tangible or intangible personal property

6 - up to the amount sued for - in the hands of garnishees named in the process.

7

Committee Note

Rule B(1) is amended to incorporate the decisions in Heidmar, Inc. v. Anomina Ravennate
di Armamento Sp.A. of Ravenna, 132 F.3d 264, 267-268 (5th Cir. 1998), and Navieros Inter-
Americanos, S.A. v. MNV Vasilia Express, 120 F.3d 304, 314-315 (1st Cir. 1997). The time for
determining whether a defendant is "found" in the district is set at the time of filing the verified
complaint that prays for attachment and the affidavit required by Rule B(1)(b). As provided by Rule
B(1)(b), the affidavit must be filed with the complaint. A defendant cannot defeat the security
purpose of attachment by appointing an agent for service of process after the complaint and affidavit
are filed. The complaint praying for attachment need not be the initial complaint. So long as the
defendant is not found in the district, the prayer for attachment may be made in an amended
complaint; the affidavit that the defendant cannot be found must be filed with the amended
complaint.

Rule C. In Rem Actions: Special Provisions

2 (6) Responsive Pleading; Interrogatories.

3
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4 (b) Maritime Arrests and Other Proceedings. In an in rem action not governed by Rule

5 C(6)(a):

6 (i) A person who asserts a right of possession or any ownership interest in the property that

7 is the subject of the action must file a verified statement of right or interest

8 (A) within 10 days after the earlier of (f) the execution of process, m- (2)jil,,,eted

9 pl t ion of noti..e ttnd , Rule e(4), or

10 (B) within the time that the court allows;

11 (ii) the statement of right or interest must describe the interest in the property that supports

12 the person's demand for its restitution or right to defend the action;

13 (iii) an agent, bailee, or attorney must state the authority to file a statement of right or

14 interest on behalf of another; and

15 (iv) a person who asserts a right of possession or any ownership interest must serve an

16 answer within 20 days after filing the statement of interest or right.

17

Committee Note

Rule C(6)(b)(i)(A) is amended to delete the reference to a time 10 days after completed
publication of notice under Rule C(4). This change corrects an oversight in the amendments made
in 2000. Rule C(4) requires publication of notice only if the property that is the subject of the action
is not released within 10 days after execution of process. Execution of process will always be earlier
than publication.

Discussion Topics. The only comment supported the published proposals. No new issues have
appeared.
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Summary of Comments: August 2003 Supplemental Rules B, C

03-CV-013, Federal Magistrate Judges Assn., by Hon. Louisa S Porter: Supports both the Rule B
and Rule C proposals.
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New Supplemental Rule G - Civil Asset Forfeiture

SUPPLEMENTAL RULE "G"

Against the backdrop of a significant and growing amount of civil forfeiture litigation, the
Forfeiture Subcommittee proposes draft Supplemental Rule G for publication. This introduction
offers a brief history and review of issues. It is not intended here, even were it possible, to set out
all the twists and turns of what has been a long and complex discussion over two years, numerous
conference calls and a full meeting, not to mention the substantial and much appreciated
contributions throughout of the Department of Justice (DOJ) and the National Association of
Criminal Defense Lawyers (NACDL). For a full treatment, see Professor Cooper's excellent notes.

I

Although there have been numerous revisions to legal handling of forfeiture proceedings, two
in particular led to discussions resulting in the proposed Supplemental Rule. The first is the
amendment to Supplemental Rule C adding a subsection specifically addressing civil forfeiture.
Until the 2000 amendments, the Rule prescnbed a single set of provisions for civil forfeiture and in
rem admiralty proceedings Recognizing the desirability of some differences in procedure, the 2000
amendments to this Rule changed subdivision (6), adding a new paragraph (a) for civil forfeiture
proceedings and recasting the existing rule as paragraph (b) for in rem admiralty proceedings. See,
Advisory Committee Note, Supplemental Rule C, 2000 Amendment, Subdivision 6. The second is
the Civil Asset Forfeiture Reform Act of 2000, 18 U.S.C. § 983 etseq. (CAFRA), which introduced
further procedural uniformity as well as some new defenses to forfeiture. Among other
changes,.CAFRA raised the standard of proof required of the government in proving forfeitability,
18 U.S.C. § 983(c), and created a uniform innocent-owner defense, 18 U.S.C. § 983(d).

In light of these changes, DOJ argued that the time had come to organize existing forfeiture
rules into a single, coherent, Supplemental Rule. Moreover, it can fairly be said that the frequency
of forfeiture proceedings dwarfs the frequency of traditional admiralty or maritime proceedings. The
sheer volume of such cases argues for bnnging the forfeiture provisions into a Rule distinct from the
admiralty rules As matters stood, the rules were scattered over several Supplemental Rules and
statutes. Statutes governing litigation of the merits of a civil forfeiture action made reference to
provisions of the Supplemental Rules. See, eg, 28 U.S.C. § 2461(b), 18 U.S C § 981(b)(2)(A), 18

U.S.C. § 983(a)(3), 18 U.S.C. § 983(a)(4). Added to this was a developed body of case law
interpreting the statutes in light of requirements articulated by the Supreme Court regarding the
Fourth Amendment, the Due Process Clause of the Fifth Amendment, the jury trial nght of the
Seventh Amendment, and the Excessive Fines Clause of the Eighth Amendment.

DOJ urged that the Supplemental Rules should be amended to resolve conflicts between the
statutory procedures governing civil judicial forfeitures and the provisions of the current RuleC
DOJ argued that new provisions are needed to fill gaps in the existing rules that had become apparent
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in the course of litigation or have arisen due to the enactment of new forfeiture statutes, such as
CAFRA. Moreover, DOJ contended that new rules are needed to address issues unique to civil
forfeiture cases that arise out of the application of constitutional requirements identified by the
courts, such as the requirement that direct notice of the forfeiture action be sent to each person
appeanng to have an interest in the property subject to forfeiture. DOJ further argued that the current
rules fail to address problems that arise out of the application of the forfeiture laws to new situations
not contemplated by traditional admiralty procedures, such as forfeiture actions directed against
assets located in foreign countries. The current rules should also be updated to take advantage of
advances in technology such as the possibility of providing notice on the Internet.

Moreover, DOJ sought to consolidate all of the rules governing civil forfeiture cases in one
place to aid in the administration of justice. Now the rules applicable to civil forfeitures are
interspersed with rules applicable only in traditional admiralty cases and scattered through the
Supplemental Rules. The current mixture of rules could be distracting, and could detract front
effective use of the Supplemental Rules in both forfeiture and traditional admiralty proceedings.

Finally, DOJ urged that separating the rules governing civil forfeitures from those governing
traditional admiralty cases, over and beyond the separation already achieved in Supplemental Rule
C(6), would avoid the confusion and unintended consequences of admiralty language being applied
in civil forfeiture. It would tend to avoid the confusion to admiralty proceedings which could occur
from modifying of traditional admiralty terms and concepts in non-admiralty situation.

In light of these considerations, this subcommittee was assigned to consider DOJ's proposed
Rule G. The new Rule is intended to bring together the specific forfeiture provisions in the
Supplemental Rules, particularly Rules C and E. It addresses Constitutional requirements for notice
and for excessive fines. It responds to the requirements of CAFRA. It modernizes provisions for
foreign country and out-of-district forfeitures and provides for publication on the Internet.

The subcommittee sought out NACDL's reactions to DOJ's proposals. These were carefully
considered and extensively debated in the course of arriving at the draft Rule G. Some of DOJ's
proposals were not accepted. An example was the proposal to depart from recent decisions that
adopt an Article II minimum threshold for standing to file a claim. DOJ contended that the standard
should be stricter in order to address the problem of filing a claim through a strawman or nominee,
enabling the wrongdoer to conceal his identity. The subcommittee rejected this proposal as it was
an attempt to define substantive rights, which is outside its authority. Throughout this process the
concern was with whether a proposed rule would change existing law or substantive rights.

The draft Rule G is the outcome of those long deliberations It collects the rules in one place
and provides a more complete procedural system for forfeitures without making substantive changes
in the law or established rights After much work, the subcommittee feels it is ready for publication.
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II

In its deliberations on draft Rule G the Advisory Committee might particularly wish to focus
on the following key points and issues, outlined by reference to subdivisions of the proposed Rule:

Subdivision (1). Anything specific in G prevails over the general provisions of the other
supplemental rules and the Civil Rules. For example, Subdivision (6) interrogatories are not subject
to the Rule 26(d) discovery moratorium.

Subdivision (2). The restatement of the pleading standard in (2)(d) reflects developed case law

Subdivision (3). This is the first time the rules have required that a judge find probable cause to
issue an arrest warrant in some circumstances. For discussion, two things: First, and relatively
minor, is that the rule does not say anything precise about how and when a warrant is executed after
it is transmitted to an appropriate authority in a foreign country. Second, and important, is that the
court may order that the warrant not be executed "as soon as practicable" when the complaint is
sealed or the action is stayed. NACDL contended that this provision could be used as "backdoor"
authority to issue sealing orders and stays. The Committee Note responds by saying that the rule
does not address the propriety of a seal or stay. It only reflects what happens when the court seals
or stays.

Subdivision (4)(a). Note that the Government is given an option to publish newspaper notice - it
may not be published where the action was filed, or not where the property was seized, or where
property not seized is located. The reason is that circumstances will dictate which place is most
likely to work. Note further that the Rule provides for publication on a Government forfeiture web
site. The web site does not yet exist. But a well-designed web site likely will be a more effective
means of notice than newspaper publication.

Subdivision (4)(b). This is the first-ever provision in the Rules for direct notice to potential
claimants. NACDL thinks we should require formal Rule 4 service of process. The draft says that
it is enough to "send" notice "by means reasonably calculated to reach the potential claimant." That
choice may warrant discussion. The draft also provides detailed guidance for specific recurmng
situations. As to an imprisoned potential claimant, it requires that notice be sent to the prison. The
Committee Note observes that the Rule does not address the due-process questions that may arise
from inadequate prison procedures for delivering the notice to the inmate.

Subdivision (5). Note in 5(b) the provision, in line with pre-CAFRA authority, that a claimant may
file a Rule 12 motion within the time to answer, suspending the time to answer. DOJ wants an
answer to help prepare a motion to strike the claim for lack of standing. The subcommittee believes
that the claim and regular motion practice, together with subdivision (6) interrogatories, will provide
all that the Government needs
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Subdivision (6). The special interrogatories addressed to the elements of claim standing are much
narrower than the wide-open interrogatories that can be served with the complaint in an admiralty
action. This provision is one illustration of the reasons to separate forfeiture practice. The only
remaining pont of contention seems to be the time the Government is given to serve the
interrogatories after a claimant moves to dismiss, and the time it is given to respond to the motion
to dismiss after answers to the interrogatories are served.

Subdivision (7). Section (7)(b)(i)(C) provides that one ground to sell the property before deciding
on forfeiture is that there is a default on mortgage or tax obligations. This is an addition to the
admiralty model. The competing concerns are addressed in the Committee Note.

Subdivision (8). These provisions address the Government's interest in resolving claim standing
before being forced to prove the forfeiture claim. The question raised by subdivision (7) have been
hotly contested. The draft and Committee North take a neutral stance with respect to several
questions. As compared to earlier drafts, the rule does not take or imply any position on at least
these questions: (1) whether hardship release can be ordered in a case not governed by
§ 983(f); (2) whether Criminal Rule 41 (g) has any role to play; and (3) whether there is a remedy to
return property held for forfeiture on the ground that it was unlawfully seized - either in a case
covered by the § 983 hardship-return provisions or in a case that is outside § 983(f).

Subdivision (9). Jury trial must be demanded under Rule 38.
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Draft Supplemental Rule G

G. Forfeiture Actions In Rem

1 (1) Application. This rule governs a forfeiture action in rem arising from a violation of a
2 federal statute To the extent that this rule does not address an issue, Supplemental Rules C
3 and E and the Federal Rules of Civil Procedure also apply.

4 (2) Complaint. The complaint must:

5 (a) be verified,

6 (b) state the grounds for subject-matter junsdiction, in rem jurisdiction over the
7 defendant property, and venue;

8 (c) describe the property with reasonable particularity, and if the property is tangible;
9 state its location when any seizure occurred and -if different - its location when

10 the action is filed; and
11
12 (d) identify the statute under which the forfeiture action is brought;; and

13 (e) state sufficiently detailed facts to support a reasonable belief that the government
14 w ll be able to meet its burden of proof at trial.

15 (3) Judicial Authorization and Process.

16 (a) Real Property. If the defendant is real property, the government must proceed
17 under 18 U.S.C. § 985.

18 (b) Other Property; Arrest Warrant. If the defendant is not real property:

19 (i) the clerk must issue a warrant to arrest the property, if it is in the
20 government's possession;

21 (ii) the court - on finding probable cause - must issue a warrant to arrest the
22 property if it is not in the government's possession and is not subject to a
23 judicial restraining order; and

24 (iii) no warrant is necessary if the property is subject to ajudicial restraining
25 order.

Should the "state sufficiently detailed facts" part be broken out as a separate paragraph (e)'? It seems
separate from identifying the statute
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26 (c) Execution of Process.

27 (i) The warrant and any supplemental process must be delivered to a person
28 or organization authonzed to execute it, who may be: (A) a marshal; (B)
29 someone under contract with the United States; (C) someone specially
30 appointed by the court for that purpose; or (D) any United States officer or
31 employee.

32 (ii) The person or organization authorized under (c)(1) must execute the
33 warrant and any supplemental process upon property in the United States as
34 soon as practicable unless-
35
36 (A) the property is in the government's possession or

37 (B) the court orders a different time when the complaint is under
38 seal, the action is stayed before the warrant and supplemental process
39 are executed, or the court finds other good cause.

40 (iii) The warrant and any supplemental process may be executed within the
41 district or, when authorized by statute, outside the district.

42 (iv) If execution of a warrant on property not in the United States is required,
43 the warrant may be transmitted to an appropriate authority for serving process
44 where the property is located.2

45 (4) Notice.

46 (a) Notice by Publication.

47 (i) When Publication is Required. No judgment of forfeiture may be
48 entered unless the government has published notice of the action within a
49 reasonable time after filing the complaint, or at a time the court orders. But
50 notice need not be published if:

51 (A) the defendant property is worth less than $1,000 and direct notice
52 is sent under subdivision (4)(b) to every person the government can
53 reasonably identify as a potential claimant; or

2What is shown as (iv) here was (ii) in earlier drafts Marcus suggested the relocation, and asked whether
words should be added to (i) to make clear that (1), (u), and (in) apply to property located in the United States "(i) If
the property is in the Uted States, f-the warrant * * * "
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54 (B) the court finds that the cost of publication exceeds the property's
55 value and that other means of notice would satisfy due process.

56 (ii) Content of the Notice. Unless the court orders otherwise, the notice
57 must:

58 (A) describe the property with reasonable particularity;

59 (B) state the times under subdivision (5) to file a claim and to answer;
60 and

61 (C) name the government attorney to be served with the claim and
62 answer.

63 (iii) Frequency of Publication. Published notice must appear

64 (A) once a week for three consecutive weeks, or

65 (B) only once if, before the action was filed, notice of nonjudicial
66 forfeiture of the same property was published on an authorized
67 internet government forfeiture site for a period of not less than 30
68 days, or in a newspaper of general circulation for three consecutive
69 weeks in a district where publication is authorized under subdivision
70 (4)(a)(iv).

71 (iv) Means and-Method of Publication. The government should select from
72 the following options a means ,,d methn, of publication reasonably
73 calculated to be most effective to notify potential claimants of the action

74 (A) if the property is in the United States, notice must be published
75 in a newspaper generally circulated in a the district where the action
76 is filed, where the property was seized, or where property that was not
77 seized is located;

78 (B) if the property is not in the United States, notice must be
79 published in a newspaper generally circulated in a district where the
80 action is filed, in a newspaper generally circulated in the country
81 where the property is located, or in legal notices published and
82 generally circulated in the country where the property is located, or

3 Do we need both "means" and "method"'? Why does not one or the other encompass both the medium, the
form of presentation, and the message" (We use "means" in (4)(a)(i)(B)
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83 (C) in lieu of (A) and (B), the government may post notice on a
84 designated internet government forfeiture site for not fewer than 30
85 consecutive days.

86 (b) Notice to Known Potential Claimants.

87 (i) Direct Notice Required. The government must send notice of the action
88 and a copy of the complaint to any person who, on the facts known to the
89 government at any time before the time for filing a claim under subdivision
90 (5)(a)(ii)(B) expires, reasonably appears to be a potential claimant.

91 (ii) Content of the Notice. The notice must state:

92 (A) the date when the notice is sent;

93 (B) a deadline for filing a claim, at least 35 days after the notice is
94 sent;

95 (C) that an answer must be filed no later than 20 days after filing the
96 claim; 4 and

97 (D) the name of the government attorney to be served with the claim
98 and answer.

99 (iii) Sending Notice.

100 (A) The notice must be sent by means reasonably calculated to reach
101 the potential claimant, inc.ludi.ng first-clas, in.. ., eUiI....... U. . .i.
102 l..u..L .. ... ....

103 (B) Notice may be sent to the potential claimant or to counsel
104 representing the potential claimant with respect to the seizure of the
105 property or in a related investigation, administrative forfeiture
106 proceeding, or criminal case.

107 (C) Notice to a potential claimant who is incarcerated must be sent to
108 the place of incarceration [by ce•t i.fd mad., iett, n,, ••eipt e•ttuLtUd.

4Do we need to adjust this to reflect the change in (5)(b) that recognizes the right to file a motion within the
time provided to answer9 "that an answer or a motion under Rule 12 must be filed no later than 20 ** *d"
[Marcus would add these words 1
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109 (D) Notice to a person arrested in connection with an offense giving
110 rise to the forfeiture.5 who is not incarcerated when notice is sent,
111 may be sent to the address that person last gave to the agency that
112 arrested or released the person.

113 (E) Notice to a person from whom the property was seized, who is
114 not incarcerated when notice is sent, may be sent to the last address
115 that person gave to the agency that seized the property.

116 (iv) When Notice is Sent. The nNotice sent by the following means6 is sent
117 on the date when it is placed in the mail, delivered to a commercial carner,
118 or sent transmitted by electronic mail.

119 (v) Failure to Send Notice. A potential claimant who had actual notice of a
120 forfeiture action may not oppose or seek relief from forfeiture for the
121 government's failure to give the notice this subdivision requires.

122 (5) Responsive Pleadings.

123 (a) Filing a Claim.

124 (i) A person who asserts an interest in the defendant property may contest the
125 forfeiture by filing a claim in the court where the action is pending. The
126 claim must:

127 (A) identify the specific property claimed;

128 (B) identify the claimant and state the claimant's interest in the
129 property;

130 (C) be signed under penalty of perjury by the person making the
131 claim; and

Scommas are used in (E). Some of us would prefer to delete them in both (D) and (E) But we should do
the same thing each place

6We need to adjust somehow for deletion of the reference to first-class mail, commercial carrier, or
electronic mail from (iii)(A) This is one possibility It leaves "following" fulfilled only by implication
Alternatives "Notice sent by these means is complete * * * " Or - much longer - "Notice sent by first-class mail
is sent on the date when it is placed in the mail, notice send by commercial carrier is sent on the date when it is
delivered to the carrier, and notice sent by electronic mail is sent on the date when it is transmitted" The Committee
Note is designed to cover for the manifest incompleteness of this list of means
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132 (D) be served on the government attorney designated under
133 subdivision (4)(a)(ii)(C) or (b)(ii)(D).

134 (ii) Unless the court for good cause sets a different time, the claim must be
135 filed:

136 (A) by the time stated in a direct notice sent under subdivision (4)(b),

137 (B) if notice was published but direct notice was not sent to the
138 claimant or claimant's counsel, no later than 30 days after final
139 publication of notice under subdivision (4)(a), or

140 (C) if direct notice was not sent and notice was not published: 7

141 (1) if the property was in government possession when the
142 complaint was filed, no later than 60 days after the complaint
143 was filed, not counting any time when the complaint was
144 under seal'; or

145 (2) if the property was not in government possession when the
146 complaint was filed, no later than 60 days after the
147 government complied with 18 U.S.C. § 985(c) as to real
148 property, or after process was executed on the property under
149 subdivision (3).

150 (iii) A claim filed by a person asserting an interest as a bailee must identify
151 the bailor.

152 (b) Answer. A claimant must serve and file an answer to the complaint or a motion
153 under Rule 12 within 20 days after filing the claim. A claimant waives an objection

7Would this be better as. "If notice was not published and direct notice was not sent to the claimant -" That
would parallel (B), which begins "if notice was published " And it would make it clear that this provision applies
claimant-by-claimant If direct notice is sent to potential claimant A, but not to potential claimant B, potential
claimant B should be able to claim the benefit of this provision [Marcus agrees that this change would improve the
rule ]

8A tough question (3)(c)(ii)(B) authorizes the court to order that the warrant not be executed when the
complaint is sealed or when the action is stayed before the warrant is executed Should we have a parallel provision
here, on the theory that if the action is stayed before execution of the warrant we are deprived of the alternative
means of notice that frequently arises from execution 9 I think we can say that without much difficulty "not counting
any time when the complaint was under seal or when the action was staved before execution of a warrant issued
under subdivision (3)(b) " (This formula accounts for cases where a warrant is not required - the property is real,
or is subject to a judicial restraining order )
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154 to in rem jurisdiction or to venue that is not stated made by motion9 or stated in the
155 answer.

156 (6) Special Interrogatories.

157 (a) Time and Scope. The government may serve special interrogatories under Rule
158 33 limited to the claimant's identity and relationship to the defendant property, the
159 claimant's relationship to any bailor identified by the claimant, and such bailor's
160 relationship to the defendant property.' The government may serve the
161 interrogatories without leave of the court at any time after the claim is filed and
162 before discovery is closed. But if the claimant serves a motion to dismiss the action,
163 the government must serve the interrogatories within 20 days after the motion is
164 served.i"

165 (b) Answers, Objections. Answers or objections to these interrogatories must be
166 served within 20 days after the interrogatories are served.

9Do we need anything more elaborate to say that the practice is the same as it is for a personal jurisdiction
objection. if you make a motion and do not include in remjurisdiction, you waive it If you begin by answer and do
not include in rem jurisdiction, you waive it unless salvaged by an amendment available as a matter of course, see
Rules 12(g) and (h)(1)? This same question is noted in the draft Committee Note

lOThis part appeared for the first time after the December 19 draft Where it came from I do not know We
could say it in the Committee Note, without saying it so elaborately in the rule. The rule allows interrogatories
limited to the claimant's identity and relationship to the property Surely that should include an interrogatory that
calls for full description of a relationship by way of bailment Remember that a bailee claimant must identify the
bailor, (5)(a)(in) If we do leave it in the rule, we should make at least these modest edits "and teb the bailor's
relationship to the deendant property "

Marcus points out that if we delete the shaded language, we can efficiently combine the first two sentences:
"The government may serve special interrogatories under Rule 33 limited to the claimant's identity and relationship
to the defendant property without leave of court at any time after the claim is filed and before discovery is closed."

I iMarcus asks whether we should do something to make it clear that the government can serve regular, not
"special," interrogatories after the 20-day window closes. We seem to need to say three things- (1) special
interrogatories can be served during the Rule 26(d) discovery moratorium, (2) the "special" interrogatory right cuts
off 20 days after the claimant serves a motion to dismiss, and (3) interrogatories on these subjects may be served at
any time before the close of the discovery period

Perhaps this
At any time after a claim is filed the government may, without leave of court,
serve special interrogatories under Rule 33 limited to the claimant's identity and
relationship to the defendant property But if the claimant serves a motion to
dismiss the action, the government must serve the [special] interrogatories within
20 days after the motion is served, after that time interrogatories addressed to
these questions must be served as regular Rule 33 interrogatories
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167 (c) Response Deferred. The government need not respond to a claimant's motion
168 to dismiss the action under subdivision (8)(b) until 20 days after the claimant has

169 answered these interrogatories.

170 (7) Preservation and Disposition of Property; Sales.

171 (a) Preservation of Property. When the government does not have actual possession
172 of the defendant property or of property subject to precomplaint restraint,' 2 the court,
173 on motion or on its own, may enter any order necessary to preserve the property and
174 to prevent its removal or encumbrance.

175 (b) Interlocutory Sale or Delivery.

176 (i) Order to Sell. On motion by a party or a person having custody of the
177 property, the court may order all or part of the property sold, if.

178 (A) the property is penshable or at nsk of deterioration, decay,
179 diminution in value, "3 or injury by being detained in custody pending
180 the action;

181 (B) the expense of keeping the property is excessive or
182 disproportionate to its fair market value;

183 (C) the property is subject to a mortgage or to taxes on which the
184 owner is in default; or

185 (D) the court finds other good cause.

186 (ii) By Whom Sale Made. A sale must be made by an agency of the United
187 States that has custody of the property or the agency's contractor, or by any
188 person the court designates

189 (iii) Sale Proceeds Sale proceeds are a substitute res subject to forfeiture in
190 place of the property that was sold. The proceeds must be held in an interest-

12The subcommittee indicated that a committee note will explain that "pre-complaint restraint" includes pre-
complaint restraining orders, notices of hs pendens, posting, and any other device intended to preserve property for
anticipated forfeiture proceedings "

13The draft Committee Note observes that the subcommittee voted to delete "diminution in value " It seems
never to have come out The Committee Note offers advice on administration of this provision The cogency of that
advice, as it may be improved, may bear on the desirability ot retaining this provision
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191 beanng account maintained by the Attorney General pending the conclusion
192 of the forfeiture action.

193 (iv) Sale Procedures. The sale is governed by Chapter 127 of title 28, United
194 States Code (28 U.S.C. §§ 2001 et seq ), unless all parties, with the court's
195 approval, agree to the sale, aspects of the sale, or different procedures.

196 (v) Delivery. The court, on a claimant's motion, may order that the property
197 be delivered to the claimant pending the conclusion of the action if the
198 claimant shows circumstances that would permit sale under (i) and gives
199 security under these rules.

200 (c) Disposition of Forfeited Property. Upon entry of a forfeiture judgment, the
201 property or proceeds from selling the property must be disposed of as provided by
202 law.

203 (8) Motions.

204 (a) Motion to Suppress Use of the Property as Evidence. If the defendant property
205 was seized, a party with standing to contest the lawfulness of the seizure under the
206 Fourth Amendment"4 may move to suppress use of the property as evidence.
207 Suppression does not affect forfeiture of the property based on independently denrved
208 evidence.

209 (b) Motion to Dismiss the Complaint.

210 (i) A claimant who establishes standing to contest forfeiture may move to
211 dismiss the action under Rule 12(b).

212 (ii) A complaint may not be dismissed on the ground that the government did
213 not have adequate evidence at the time the complaint was filed to establish

14iunder the Fourth Amendment" is new from the December 19 draft Probably it is meant to invoke Fourth

Amendment standing tests If so, and if we want to keep it - an uncertain point - it might better be "with standing
under the Fourth Amendment to contest the lawfulness of the seizure " (Heim would delete the reference to the
Fourth Amendment if the Fourth Amendment is the only source of suppression-standing, we do not need the
reference If there is some other basis for standing, this could be confusing [Note, anticipating the Criminal Rule
4 1 (g) question, that there might be a difference between Fourth Amendment standing to suppress and Fourth
Amendment standing to recapture An owner of property always ought to have standing to demand return Iam not
clear whether an owner always has standing, based on a reasonable expectation of privacy, to seek suppression
There is no apparent need to face that question ]
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214 the forfeitability of the property. The adequacy of the complaint is governed
215 by the requirements of subdivision (2)(b).i"

216 (c) Motion to Strike a Claim or Answer.

217 (i) At any time before trial, the government may move to strike a claim or
218 answer:

219 (A) for failure to comply with subdivisions (5) or (6); or

220 (B) because the claimant lacks standing to contest the forfeiture.

221 (ii) The government's motion must be decided before any motion by the
222 claimant to dismiss the action

223 (iii) If, because material facts are in dispute, a motion under (i)(B) cannot be
224 resolved on the pleadings, the court must conduct a hearing. The claimant
225 has the burden of establishing standing based on a preponderance of the
226 admissible evidence.

227 (d) Petition16 for Release of Property pending T ,fial.17

228 (i) If an agency of the United States or an agency's contractor holds property
229 for judicial or nonjudicial forfeiture under a statute governed by 18 U.S.C.
230 983(f),s a person who has filed a claim to the property may petition for its
231 release under -8-uTs&. § 983(f).

15This sentence is new from the December 19 draft It does not seem to pass the Style tests that at times of
real convenience permit a redundant cross-reference. But if we keep it, we should at least delete a few words "The
adequacy of the complaint is governed by the icWUi1iieint1 f subdivision(2)(b)"

16Earlier drafts referred to this as a "motion" "Petition" appears in the Civil Rules, see Rule 27, but Rule
7(b) tells us that an application to the court for an order shall be by motion The only reason for using "petition"
here is that § 983(f) uses the term

17The rule applies to a petition for return before a complaint is filed "Pending trial" seems misleading We
could say "Before Filing or Pending Trial," but that does not seem necessary [Heim favors deleting "pending
trial "]

IsThese words are added to support elimination of (iv) Paragraph (d) applies only to a § 983(f) petition It
says nothing about actions exempt from § 983(f)
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232 (ii) If a petition for release is filed before a judicial forfeiture action is filed
233 against the property, the petition may be filed either in the district where the
234 property was seized; or in the district where a warrant for the seizure of the
235 property issued. If a judicial forfeiture action against the property is later
236 filed in another district - or if the government shows that the action will be
237 filed in another district - the petition may be transferred to that district in
238 ptcldaclL vvrd under 28 U.S.C. § 1404

239 (iii) In an action to which 18 U.S.C. § 983(f) applies, a petition under §
240 983(f) is the sole means to seek return of lawfully seized' 9 property to the
241 claimant's custody pending trial. F.kl.. Rtk e..f. 1.... ~4lPL.. . .I .4..t
242 d "s no a-ppl.y. 2 (

243 (i) No peition fui icl iay, in r ,be ui.,d ,i , _: .ubdtv.io .in an. atton
244 exempted fium. J1 eeiCl Aet Reform1 Act f 2600by½ s8 U.s.e § 983(1)

245 (e) Excessive Fines. A claimant may seek to mitigate a forfeiture under the Eighth
246 Amendment Excessive Fines Clause by motion for summary judgment or by motion
247 made after entry of a forfeiture judgment if-

248 (i) the claimant has pleaded the defense under Rule gto),2i and

249 (ii) the parties have had the opportunity to conduct civil discovery on the
250 defense

251 (9) Trial.

252 Trial is to the court-, unless any party nmakesa trmety demands forr-'&22 trial by jury under
253 Rule 38

i9These words are intended to prevent any argument that (8)(d) has anything to say about remedies for

unlawful seizure A brief statement should be in the Committee Note

20All participating members of the Subcommittee voted to delete this sentence on March 12

2 The reference to subdivision (c) should have been stricken Rule 8(b) also requires that the answer state
defenses to the claim

22Invoking Rule 38 suffices to include the "timely demand" part
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Committee Note

Rule G is added to bring together the central procedures that govern civil forfeiture actions.
Civil forfeiture actions are in rem proceedings, as are many admiralty proceedings As the number
of civil forfeiture actions has increased, however, reasons have appeared to create sharper
distinctions within the framework of the Supplemental Rules. Civil forfeiture practice will benefit
from distinctive provisions that express and focus developments in statutory, constitutional, and
decisional law. Admiralty practice will be freed from the pressures that arise when the needs of civil
forfeiture proceedings counsel interpretations of common rules that may not be suitable for admiralty
proceedings.

Rule G generally applies to actions governed by the Civil Asset Forfeiture Reform Act of
2000 (CAFRA) and also to actions excluded from it. The rule refers to some specific CAFRA
provisions; if these statutes are amended, the rule should be adapted to the new provisions dunng
the period required to amend the rule.

Rule G is not completely self-contained. Subdivision (1) recognizes the need to rely at times
on other Supplemental Rules and the place of the Supplemental Rules within the basic framework
of the Civil Rules.

Supplemental Rules A, C, and E are amended to reflect the adoption of Rule G.

Subdivision (1)

Rule G is designed to include the distinctive procedures that govern a civil forfeiture action.
Some details, however, are better supplied by relying on Rules C and E. Subdivision (1)
incorporates those rules for issues not addressed by Rule G. This general incorporation is at times
made explicit - subdivision (7)(b)(v), for example, invokes the security provisions of Rule E. But
Rules C and E are not to be invoked to create conflicts with Rule G. They are to be used only when
Rule G, fairly construed, does not address the issue.

The Civil Rules continue to provide the procedural framework within which Rule G and the
other Supplemental Rules operate. Both Rule G(I) and Rule A state this basic proposition. Rule
G, for example, does not address pleadings amendments. Civil Rule 15 applies, in light of the
circumstances of a forfeiture action.

Subdivision (2)

Rule E(2)(a) requires that the complaint in an admiralty action "state the circumstances from
which the claim arises with such particularity that the defendant or claimant will be able, without
moving for a more definite statement, to commence an investigation of the facts and to frame a
responsive pleading." Application of this standard to civil forfeiture actions has evolved to the
standard stated in subdivision (2)(d). The complaint must state sufficiently detailed facts to support
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a reasonable belief that the government will be able to meet its burden of proof at trial. See U.S. v.
Mondragon, 313 F.3d 862 (4th Cir.2002). Subdivision (2)(d) carries this forfeiture case law forward
without change.

Subdivision (3)

Subdivision (3) governs in rem process in a civil forfeiture action.

Paragraph (a). Paragraph (a) adopts the provisions of 18 U.S.C. § 985 for all civil actions to forfeit
real property. [It is desirable to adhere to these provisions as a uniform procedure for actions that
are not directly covered by the statute.]23

Paragraph (b). Paragraph (b) addresses arrest warrants when the defendant is not real property.
Subparagraph (1) directs the clerk to issue a warrant if the property is in the government's possession.
If the property is not in the government's possession and is not subject to a restraining order,
subparagraph (i1) provides that a warrant issues only if the court finds probable cause to arrest the
property This provision departs from former Rule C(3)(a)(i), which authorized issuance of
summons and warrant by the clerk without a probable-cause finding. The probable-cause finding
better protects the interests of persons interested in the property. Subparagraph (ini) recognizes that
a warrant is not necessary if the property is subject to a judicial restraining order. The government
remains free, however, to seek a warrant if it anticipates that the restraining order may be modified
or vacated.

Paragraph (c). Subparagraph (it) reflects the uncertainty surrounding service of an arrest warrant on
property not in the United States. It is not possible to identify in the rule the appropriate authority
for serving process in all other countries. Transmission of the warrant to an appropriate authority,
moreover, does not ensure that the warrant will be executed. At times, indeed, a foreign authonty's
representation that service has been made is followed by a showing that service was not made. The
rule requires only that the warrant be transmitted to an appropriate authority.

Subparagraph (in) requires that the warrant and any supplemental process be served as soon
as practicable unless the property is already in the government's possession. But it authorizes the
court to order a different time. The authority to order a different time recognizes that the government
may have secured orders sealing the complaint in a civil forfeiture action or has won a stay after
filing. The seal or stay may be ordered for reasons, such as protection of an ongoing criminal
investigation, that would be defeated by prompt service of the warrant. Subparagraph (iii) does not
reflect any independent ground for ordering a seal or stay, but merely reflects the consequences for
execution when sealing or a stay is ordered. A court also may order a different time for service if
good cause is shown for reasons unrelated to a seal or stay.

2DThis sentence makes sense only if the actions that are exempted from other CAFRA provisions also are

exempted from § 985
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Subdivision (4)

Paragraph (a). Paragraph (a) reflects the traditional practice of publishing notice of an in rem action.

Subparagraph (i) recognizes two exceptions to the general publication requirement.
Publication is not required if the defendant property is worth less than $1,000 and direct notice is
sent to [all] potential claimants as required by subdivision (4)(b).24 Publication also is not required
if the cost would exceed the property's value and the court finds that other means of notice would
satisfy due process. Publication on a government-established internet forfeiture site, as contemplated
by subparagraph (iv), would be at a low marginal publication cost, which would likely be the cost
to compare to the property value.

Subparagraph (iv) states the basic critenon for selecting the means and method of
publication. The purpose is to adopt a means reasonably calculated to reach potential claimants A
good-faith choice of the means most likely to reach potential claimants at a cost reasonable in the
circumstances suffices.

If the property is in the United States and newspaper notice is chosen, publication may be
where the action is filed, where the property was seized, or - if the property was not seized -
where the property is located. Choice among these places is influenced by the probable location of
potential claimants.

If the property is not in the United States, account must be taken of the sensitivities that
surround publication of legal notices in other countries. A foreign country may forbid local
publication. If potential claimants are likely to be in the United States, publication in the distnct
where the action is filed may be the best choice. If potential claimants are likely to be located
abroad, the better choice may be publication by means generally circulated in the country where the
property is located

Newspaper publication is not a particularly effective means of notice for most potential
claimants. Its traditional use is best defended by want of affordable alternatives Paragraph (iv)(C)
contemplates a government-created internet forfeiture site that would provide a single easily
identified means of notice. Such a site could allow much more direct access to notice as to any
specific property than publication provides. As with other forms of published notice, internet
publication should not be the sole means of publication if the government believes that there are
potential claimants who lack ready access and who will not receive notice under subdivision (4)(b)."

24This seems the sense of (4)(a)(1)(A) Notice should be sent to every person the government can
reasonably identify as a potential claimant If the government knows of more than one potential claimant and sends
(4)(b) notice to fewer than all, it should not get a pass on publication Should the text be made more explicit 9

25Is this undesirable advice'9
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Paragraph (b) Paragraph (b) is entirely new. For the first time, Rule G expressly recognizes the due
process obligation to provide notice to any person who reasonably appears to be a potential claimant.

Subparagraph (i) states the obligation to send notice. Most potential claimants will be known
to the government because they have filed claims during the administrative forfeiture stage. Notice
must be given, however, no matter what source of information makes it reasonably appear that a
person is a potential claimant. The duty to give notice terminates when the time for filing a claim
expires.

Notice of the action does not require formal service of summons in the manner required by
Rule 4 to initiate a personal action. The process that begins an in rem forfeiture action is addressed
by subdivision (3). This process commonly gives notice to potential claimants. Publication of notice
is required in addition to this process. Due process requirements have moved beyond these
traditional means of notice, but are satisfied by practical means that are reasonably calculated to
accomplish actual notice. 26

Subparagraph (ii)(B) directs that the notice state a deadline for filing a claim that is at least
35 days after the notice is sent. This provision applies both in actions that fall within 18 U.S.C. §
983(a)(4)(A) and in other actions. Section 983(a)(4)(A) states that a claim should be filed no later
than 30 days after service of the complaint. The variation introduced by subparagraph (ii)(B) reflects
the procedure of § 983(a)(2)(B) for nonjudicial forfeiture proceedings. The nonjudicial procedure
requires that a claim be filed "not later than the deadline set forth in a personal notice letter (which
may be not earlier than 35 days after the date the letter is sent) * * *." This procedure is as suitable
in a civil forfeiture action as in a nonjudicial forfeiture proceeding. Thirty-five days after notice is
sent ordinarily will extend the claim time by no more than a brief period, a claimant anxious to
expedite proceedings can file the claim before the deadline, and the government has flexibility to set
a still longer period when circumstances make that desirable. 27

Subparagraph (ill) begins by stating the basic requirement that notice must be sent by means
reasonably calculated to reach the potential claimant. No attempt is made to list the various means
that may be reasonable in different circumstances. 28 It may be reasonable, for example, to rely on

26Should we say, here or elsewhere, that the means chosen must be at least as likely to be effective as other

feasible and customary alternatives 9

27Should the Note say something defensive to the effect that the incidental reference to "service" in §
983(a)(4)(B) should not be taken to mandate that notice to "served," not "sent" 9 The July 15 discussion noted that
(a)(4)(B) does not say what "service" is, nor about how it should be accomplished "Service" of a complaint by mail
is familiar, "service" of papers after the complaint ordinarily is accomplished by mail or more newfangled means

28The January 2004 draft carried forward "including first-class mail, commercial carrier, or electronic

mail " Deletion of these examples seems to moot another unfinished chore The July 15 notes reflect a
determination to consider an alternative that would permit e-mail notice only with the potential claimant's consent
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means that have already been established for communication with a particular potential claimant.
The government's interest in choosing a means likely to accomplish actual notice is bolstered by its
desire to avoid post-forfeiture challenges based on arguments that a different method would have
been more likely to accomplish actual notice. Flexible rule language accommodates the rapid
evolution of communications technology.

Notice may be directed to a potential claimant through counsel, but only to counsel already
representing the claimant with respect to the seizure of the property, or in a related investigation,
administrative forfeiture proceeding, or criminal case. This provision should be used only when
notice to counsel reasonably appears to be the most reliable means of notice.

Subparagraph (in)(C) reflects the basic proposition that notice to a potential claimant who
is incarcerated must be sent to the place of incarceration Notice directed to some other place, such
as a pre-incarceration residence, is less likely to reach the potential claimant. This provision does
not address due process questions that may arise if a particular prison has deficient procedures for
delivering notice to prisoners. See Dusenbery v. U.S., 534 U.S. 161 (2002).

Items (D) and (E) of subparagraph (in) authorize the government to rely on an address given
by a person who is not incarcerated. The address may have been given to the agency that arrested
or released the person, or to the agency that seized the property. The government is not obliged to
undertake an independent investigation to verify the address. But if the government has a reasonable
basis for believing that a different address is likely to be better, the government should use the
different address.

Subparagraph (iv) identifies the date on which notice is considered to be sent for some
common means, without addressing the circumstances for choosing among the identified means or
other means. The date of sending should be determined by analogy for means not listed. Facsimile
transmission, for example, is sent upon transmission. Notice by personal delivery is sent on
delivery.29

The March 12 discussion began by suggesting that the Note should discuss the use of first-class mail,
commercial carriers, e-mail, and the advantages of return receipts The ensuing discussion was more ambiguous If
something is to be added, it might look like this: "The circumstances of a particular action affect the suitability of
various means of notice Ordinarily notice by postal mail or commercial carrier should be attempted by means that
require a return receipt, recognizing that some recipients will refuse to accept delivery and that ordinary mail may be
a reasonable fallback E-mail may be suitable if there is a good current address and reason to believe that the
recipient relies on e-mail to conduct important affairs " [LIAR This may be useful, but could become dated ]

29 This paragraph reflects the incompleteness ot (4)(b)(iv) Use of the Note to reflect obvious gaps in the
rule is always awkward, but we cannot expect to draft a rule free of all gaps

It would be possible to refer to § 983(a)(2)(B), which provides that a personal notice letter of a nonjudicial
forfeiture proceeding may set a time to file a claim not earlier than 35 days after the letter is mailed (The statute
continues to say that if the letter is not received, the claim may be filed up to 30 days after final publication of notice
of seizure Compare G(5)(a)(ii), which provides alternative times only if notice was not sent)
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Subparagraph (v), finally, reflects the purpose to effect actual notice by providing that a
potential claimant who had actual notice of a forfeiture proceeding cannot oppose or seek relief from
forfeiture because the government failed to comply with subdivision (4)(b).

Subdivision (5)

Paragraph (a). Paragraph (a) establishes that the first step of contesting a civil forfeiture action is
to file a claim. A claim is required by 18 U.S.C. § 983(a)(4)(A) for actions covered by § 983.
Paragraph (a) applies this procedure as well to actions not covered by § 983. "Claim" is used to
describe this first pleading because of the statutory references to claim and claimant. It functions in
the same way as the statement of interest prescribed for an admiralty proceeding by Rule C(6), and
is not related to the distinctive meaning of "claim" in admiralty practice.:

[The contents of the claim specified by subparagraph (1) are similar to the contents of a claim
in a nonjudicial forfeiture proceeding. See 18 U S.C. § 983(a)(2)(C).]

[If the claimant states its interest in the property to be as bailee, the bailor should be
identified.]3'

The claim must be signed under penalty of perjury by the person making it An artificial
body that can act only through an agent may authorize an agent to sign for it. Excusable inability
of counsel to obtain an appropriate signature may be grounds for an extension of time to file the
claim.

Paragraph (a)(ii) sets the time for filing a claim. Item (C) applies in the relatively rare
circumstance in which notice is not published and the government did not send direct notice to the
claimant because it did not know of the claimant or did not have an address for the claimant.

Paragraph (b). Under 18 U.S.C. § 983(a)(4)(B), which governs many forfeiture proceedings, a
person who asserts an interest by filing a claim "shall file an answer to the Government's complaint
for forfeiture not later than 20 days after the date of the filing of the claim." Paragraph (b)
recognizes that this statute works within the general procedures established by Civil Rule 12. Rule
12(a)(4) suspends the time to answer when a Rule 12 motion is served within the time allowed to
answer. Continued application of this rule to proceedings governed by § 983(a)(4)(B) serves all of

30The MLA has been anxious for years that we protect against confusion arising from the distinctive
admiralty meaning of "claim "

VThis requirement was in earlier rule drafts Do we want to mention it in the Note? [LHR suggests that if it

remains, it might be addressed with the discussion of subdivision (6) interrogatories Heim suggests the sentence be
retained

21



the purposes advanced by Rule 12(a)(4), 2 permits a uniform procedure for all civil forfeiture actions,
and recognizes that a motion under Rule 12 can be made only after a claim is filed that provides
background for the motion.

Failure to present an objection to in rem junsdiction or to venue by timely motion or answer
waives the objection. Waiver of such objections is familiar. An answer may be amended to assert
an objection initially omitted. But Civil Rule 15 should be applied to an amendment that for the first
time raises an objection to in rem jurisdiction, by analogy to the personal jurisdiction objection
provision in Civil Rule 12(h)(1)(B). The amendment should be permitted only if it is permitted as
a matter of course under Rule 15(a). 33

A claimant's motion to dismiss the action is further governed by subdivisions (6)(c), (8)(b),
and (8)(c).

Subdivision (6)

Subdivision (6) illustrates the modification of an admiralty procedure to the different needs
of civil forfeiture. Rule C(6) permits interrogatories to be served with the complaint in an in rem
action without limiting the subjects of inquiry. Civil forfeiture practice does not require such an
extensive departure from ordinary civil practice. It remains useful, however, to permit the
government to file limited interrogatories at any time after a claim is filed, to gather information that
bears on the claimant's standing. Subdivisions (8)(b) and (c) allow a claimant to move to dismiss
only if the claimant has standing, and recognize the government's right to move to dismiss a claim
for lack of standing. Subdivision (6) interrogatories are integrated with these provisions in that the
interrogatories are limited to the claimant's identity and relationship to the defendant property.34 The
claimant can accelerate the time to serve subdivision (6) interrogatones by serving a motion to
dismiss - the interrogatories must be served within 20 days after the motion is served. Integration

32If so minded, we could cite the 3d Circuit decision U S v $8,221,877 16, 330 F 3d 141 (3d Cir 2003)
We also could point out that the claim and motion to dismiss together should provide all the information the
government needs to oppose the motion, particularly since under (6)(c) the government need not respond to the
motion to dismiss until 20 days after answers to its interrogatories on standing [Heim would cite the 3d Circuit and
go no further ]

33To be thorough, we should amend Rule 12(b) to refer to an objection to in rem jurisdiction, and carry on
through Rule 12 A less heroic measure to accomplish a safe rule foundation would be an elaborate addition to
G(5)(b) "A claimant waives an objection to in rem jurisdiction or to venue that is not stated by motion, r min the
answer, or in an amended answer permitted to be made as a matter of course " [Or however we have Styled Rule
12(h)(1) 1

34This may be made more explicit if we retain the newly added language that covers the claimant's
relationship to any bailor identified by the claimant, etc

22



Paragraph (d)(mn) reflects the venue provisions of 18 U.S.C. § 983(f)(3)(A) as a guide to
practitioners. In addition, it makes clear the status of a civil forfeiture action as a "civil action"
eligible for transfer under 28 U.S.C. § 1404. A transfer decision must be made on the circumstances
of the particular proceeding. The district where the forfeiture action is filed has the advantage of
bringing all related proceedings together, avoiding the waste that flows from consideration of the
different parts of the same forfeiture proceeding in the court where the warrant issued or the court
where the property was seized. Transfer to that court would serve consolidation, the purpose that
underlies nationwide enforcement of a seizure warrant. But there may be offsetting advantages in
retaining the petition where it was filed. The claimant may not be able to litigate, effectively or at
all, in a distant court. Issues relevant to the petition may be better litigated where the property was
seized or where the warrant issued. One element, for example, is whether the claimant has sufficient
ties to the community to provide assurance that the property will be available at the time of trial.
Another is whether continued government possession would prevent the claimant from working -
whether seizure of the claimant's automobile prevents work may turn on assessing the realities of
local public transit facilities.43

Paragraph (e). The Excessive Fines Clause of the Eighth Amendment forbids an excessive forfeiture.
U.S. v. Bajakajian, 524 U.S. 321 (1998). 18 U.S.C. § 983(g) provides a "petition" "to determine
whether the forfeiture was constitutionally excessive" based on finding "that the forfeiture is grossly
disproportional to the offense." Paragraph (e) describes the procedure for § 983(g) mitigation
petitions, and adopts the same procedure for forfeiture actions that fall outside § 983(g). The
procedure is by motion, either for summary judgment or for mitigation after a forfeiture judgment
is entered.44 The claimant must give notice of this defense by pleading, but failure to raise the
defense in the initial answer may be cured by amendment under Rule 15. The issues that bear on
mitigation often are separate from the issues that determine forfeiture For that reason it may be
convenient to resolve the issue by summary judgment before trial on the forfeiture issues. Often,
however, it will be more convenient to determine first whether the property is to be forfeited.
Whichever time is chosen to address mitigation, the parties must have had the opportunity to conduct
civil discovery on the defense. The extent and timing of discovery are governed by the ordinary
rules.

Subdivision (9)

Subdivision (9) serves as a reminder of the need to demand jury trial under Rule 38.

43Remember the subcommittee was not certain whether Rule G should address venue provisions at all The
only apparent purpose is to provide a ready answer to the question whether § 1404 is available

44We could note that although the statute speaks of a "petition," the full setting indicates that the application
is part of the civil forfeiture action "Motion" better describes the application for relief

26



Rule 26. General Provisions Governing Discovery; Duty of Disclosure.

I (a) Required Disclosures; Methods to Discover Additional Matter.

2 (1) Initial Disclosures. * * *

3 (E) The following categories of proceedings are exempt from initial
4 disclosures under Rule 26(a)(1): * * *

5 (ii) A forfeiture action in rem arising from a violation of a federal
6 statute; * * *

Committee Note

Civil forfeiture actions are added to the list of exemptions from Rule 26(a)(1) disclosure
requirements. These actions are governed by new Supplemental Rule G. Disclosure is not likely
to be useful.

Supplemental Rules A, C, E Amended To Conform to G

Rule A. Scope of Rules

1 _(1) These Supplemental Rules apply to:

2 (A) the procedure in admiralty and mantime claims within the meaning of Rule 9(h)
3 with respect to the following remedies:

4 (i+) Maritime attachment and garnishments

5 (ii0) Actions in rem;

6 (iii3) Possessory, petitory, and partition actions and:

7 (iv4) Actions for exoneration from or limitation of liability;7

8 (B) forfeiture actions in rem ansing from a violation of a federal statute: and

9 (C) These t'. iul alsou apply t- the procedure in statutory condemnation proceedings
10 analogous to maritime actions in rem, whether within the admiralty and mantime
11 jurisdiction or not. Except as otherwise provided, references in these Supplemental
12 Rules to actions in rem include such analogous statutory condemnation proceedings.

13 (2) The general Rules of Civil Procedure for the United States District Courts are also
14 apph,,,bie to U to the foregoing proceedings except to the extent that they are
15 inconsistent with these Supplemental Rules
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Committee Note

Rule A is amended to reflect the adoption of Rule G to govern procedure in civil forfeiture
actions

Rule C. In Rem Actions: Special Provisions

1 (1) An action in rem may be brought:

2 (a) To enforce any maritime lien;

3 (b) Whenever a statute of the United States provides for a maritime action in rem or
4 a proceeding analogous thereto. 45 * * *

5 (2) Complaint. In an action in rem the complaint must:

6 (a) be verified;

7 (b) describe with reasonable particularity the property that is the subject of the action;
8 and

9 (c) it a.u d.iialty antd maritim. pLoccLdl.. state that the property is within the
10 district or will be within the district while the action is pending:

11I (d) i" a frL1et-u1L Po•,d'i•-g fin. violatioi of a fd• e ral sattiLjt, state.

12 (i) the1 ylatx of sertntet and wlrnthi, it wvas on land otjon *niav tablu VVatL1 s,

13 (ii) vvln.i,tl~ the. propety isvithrit the distint, and if th property isnut ivitlnn
14 tIe distiL.t tle •.at•i•o.y basispt, tJLL LL•, i s LexerLc,1i1se fuII• odicti•n ove the

15 piopertyýand

16 (ii) all allegationsb required by tlhe statutet uindta vvnhil thr actionii b1r 5ightT

17 (3) Judicial Authorization and Process.

18 (a) Arrest Warrant.

19 (i) When the United Stathe files a the ompl aint and any
20 'Violationi of a fcden1 altatukt, the clerk iniiud ptuniytly issue a ~uss';iunii aind

21 a wauta..t fL1 tl.e a. ,et of the 'vessel ot otie. propeti y v~1 th~tt reuintsi a''

22 .mtitficatrnn of exigent enctiniotances, bu if the, 'p~ioet is real proper1ty tire

23 Unite.d States ,,ntit procee.d uindei applitcablt statutory pro.acdures.

24 (iifi)tAý fI, othe. actions, tThe court must review the complaint and any
25 supporting papers ** *

45Do we need to change this to conform to G9 (b) includes a civil forfeiture action It could be amended
to reflect the adoption of (G) But the amendment would be somewhat awkward for the reason that suggests we do
not need an amendment All that C(i)(b) says is that an in action in rem may be brought, etc That remains true after
adoption of G The redundancy may be tolerable
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26 (jiB) If the plaintiff or the plaintiffs attorney certifies that exigent
27 circumstances make court review impracticable, * * *

28 (b) Service. fI- If the property that is the subject of the action is a vessel or tangible
29 property on board a vessel, the warrant and any supplemental process must be
30 delivered to the marshal for service.

31 (i If l yff the propertythai th• •UL •Lbjt of the, aeitn s UtLier ptioptIy, taLngible..

32 ot intangible, tire onta. 'at and any stuyyinirital yptoces must be del, ,emd tUi

33 a ylioui SOL u' 01aniLauus' au~thlsuzrd tu enfuni,. it, vvyhoiu my be (A) a.i~atshal;

34 (B) ullnd i 'iUid cuntiact 1 itlt tI3' UnIt Ld StatL, (C) soimLoUinL spcItflH1y

35 appuinted by theL cuu it for tlhat yuiyuse,, (D) it, a.. actioni biouilht by tile

36 U.mttd gtattes, any offi•e_ , ninilye. of te.. United S....46,

37 (6) Responsive Pleading; Interrogatories.

38 (a) Ciri Ffitfct, c. li- atin tern fuifntui- action fo, viulation of a federal statute.

39 (i) a P uei soilWh assert an1 1nteilet Mi us 11711t 21aiamnt tle proper ty that istl.e

40 s~ubjectof thei aciot~n nimlut file a .vrf.id statt4iniifi itdenItifying the~ lit~ti CTLLi

41 right.

42 (A) nvitln, 30 Jdays after the eaILI of (1) tire date of sex vIcL uof tLu

43 uOVe ia- ent'S COLiMplaIMlit M (2) Lni.plytd publicationi of notice undLi
44 R..f......

45 (B3) MfiLlin tLhe, tiiine that till lu. allows.

46 (ii) a,' agent, bailee, or attorney inisut sitate tliL 2tti ity to file a statement Lif

47 iituCiSt iiM u' ight a... t tH. pi. . p.ty o............ bhalf uf a th,

48 GUi) a peso M10u f1lie a sta&,nlent Of interest M n Tin l~t atgan.As tile Prupeity

49 m'ust setn v and fMl a.. a,,svm~ within 20 day afte, filing the staterienlit.

46 This suggested amendment presents two puzzles First, is it clear that former (i) covers all of the

subjects of an in rem admiralty action9 Or may an admiralty action include property other than a vessel or tangible
property on board a vessel? [C(3)(c) refers to "freight" as the subject of the action, "freight" is not the tangible cargo
but the money due for carrying the cargo It looks as if freight can be attached C(5) refers to an in rem action in
which the subject of the action is intangible property I We can delete (n) only if it never applies to an in rem
admiralty proceeding Come to think of it, the Supplemental Rules apply not only in admiralty but also to "statutory
proceedings analogous to maritime actions in rem, whether within the admiralty and maritime jurisdiction or not "
Surely those proceedings can include property other than a vessel or tangible property on board a vessel Deletion of
(ii) seems a bad idea, subject to further advice Second, if indeed we can delete (in), do we need to do more surgery
on (i)9 If it applies only in admiralty, and admiralty reaches only a vessel or tangible property on board a vessel,
why not delete the redundant words "ift.... proe ty t.! ati . .e.j f i . . ta.ngkl.. p.o....t.
e,. b.• . . The warrant and any supplemental process must be delivered * * * "9
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50 (ab) Maritime47 Arrests and Other Proceedings I ,a•.z al,. ... nt •tg..iiied by
51 .............

52 (i) * * *

53 (_be) Interrogatories. ***

Committee Note

Rule C is amended to reflect the adoption of Rule G to govern procedure in civil forfeiture
actions.

Rule E. Actions in Rem and Quasi in Rem: General Provisions
1**

2 (3) Process.

3 (a) In admiralty and maritime proceedings4 process in rem or of maritime attachment
4 and garnishment may be served only within the district.

5 (br) in forfe~iture, cases ytuces 'in mjin may be se, ved woititi the diAstnt e, )Utitidt, tile

6 distiet Jirt,t puti Jhl lLd by cstattuL.

7 (be) Issuance and Delivery. ***

8 (5) Release of Property.

9 (a) Special Bond.49" LA.upt 111 ..... Of ..... .... f"1 fuifettutinuder any law ýf tile
10 Uited S-,Sta , nWhenever process of maritime attachment and garnishment or
11 process in rem is issued the execution of such process shall be stayed, or the property
12 released, on the giving of security ***

13 (9) Disposition of Property; Sales.

14 F 01Jeltu/ es. fLI 'lMljonttu iC. I to Ullble, a fofIlli"ef, v lu•oLlio

15 of a statut. e of te United States til, p... y shall be disposed of asp ided by
16 statute.

17 (ah) Interlocutory Sales; Delivery. ***

47 Can we delete "maritime"' Or is it better kept because of the condemnation applications?

48 Is in admiralty and maritime proceedings" made redundant by adopting G? Or, once again, should we
retain this language because there may be a different rule in condemnation actions 9

49 This rule was not on the list of conforming amendments, but seems a natural change
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18 (ii) In the circumstances descnbed in Rule-E(9) subdivision (ab)(i), the court
19

20 (bi) Sales, Proceeds. ***

Committee Note

Rule E is amended to reflect the adoption of Rule G to govern
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TITLE 18. CRIMES AND CRIMINAL PROCEDURE
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CHAPTER 46. FORFEITURE

GO TO CODE ARCHIVE DIRECTORY FOR THIS JURISDICTION

18USCS § 981 (2004)

§ 981. Civil forfeiture

(a) (1) The following property, real or personal, is subject to forfeiture to the United States:
(A) Any property, real or personal, involved in a transaction or attempted transaction in

violation of section 1956, 1957 or 1960 of this title, or any property traceable to such property.
(B) Any property, real or personal, within the jurisdiction of the United States, constituting,

derived from, or traceable to, any proceeds obtained directly or indirectly from an offense against a
foreign nation, or any property used to facilitate such an offense, if the offense--

(i) involves the manufacture, importation, sale, or distribution of a controlled substance (as
that term is defined for purposes of the Controlled Substances Act), or any other conduct described
in section 1956(c)(7)(B);

(ii) would be punishable within the jurisdiction of the foreign nation by death or imprisonment
for a term exceeding 1 year; and

(iii) would be punishable under the laws of the United States by imprisonment for a term
exceeding 1 year, if the act or activity constituting the offense had occurred within the j unsdiction
of the United States.

(C) Any property, real or personal, which constitutes or is derived from proceeds traceable to a
violation of section 215, 471, 472, 473, 474, 476, 477, 478, 479, 480, 481, 485, 486, 487, 488, 501,
502, 510, 542, 545, 656, 657, 842, 844, 1005, 1006, 1007, 1014, 1028, 1029, 1030, 1032, or 1344 of
this title or any offense constituting "specified unlawful activity" (as defined in section 1956(c)(7)
of this title), or a conspiracy to commit such offense.

(D) Any property, real or personal, which represents or is traceable to the gross receipts
obtained, directly or indirectly, from a violation of--



(i) section 666(a)(1) (relating to Federal program fraud);
(ii) section 1001 (relating to fraud and false statements);
(iii) section 1031 (relating to major fraud against the United States);
(iv) section 1032 (relating to concealment of assets from conservator or receiver of insured

financial institution);
(v) section 1341 (relating to mail fraud); or
(vi) section 1343 (relating to wire fraud),

if such violation relates to the sale of assets acquired or held by the Resolution Trust

Corporation, the Federal Deposit Insurance Corporation, as conservator or receiver for a financial

institution, or any other conservator for a financial institution appointed by the Office of the

Comptroller of the Currency or the Office of Thrift Supervision or the National Credit Union

Administration, as conservator or liquidating agent for a financial institution.
(E) With respect to an offense listed in subsection (a)(1)(D) committed for the purpose of

executing or attempting to execute any scheme or artifice to defraud, or for obtaining money or

property by means of false or fraudulent statements, pretenses, representations or promises, the

gross receipts of such an offense shall include all property, real or personal, tangible or intangible,

which thereby is obtained, directly or indirectly.
(F) Any property, real or personal, which represents or is traceable to the gross proceeds

obtained, directly or indirectly, from a violation of--
(i) section 511 (altering or removing motor vehicle identification numbers);
(ii) section 553 (importing or exporting stolen motor vehicles);
(iii) section 2119 (armed robbery of automobiles);
(iv) section 2312 (transporting stolen motor vehicles in interstate commerce); or
(v) section 2313 (possessing or selling a stolen motor vehicle that has moved in interstate

commerce).
(G) All assets, foreign or domestic--

(i) of any individual, entity, or organization engaged in planning or perpetrating any act of

domestic or international terrorism (as defined in section 2331) against the United States, citizens or

residents of the United States, or their property, and all assets, foreign or domestic, affording any
person a source of influence over any such entity or organization;

(ii) acquired or maintained by any person with the intent and for the purpose of supporting,
planning, conducting, or concealing an act of domestic or international terrorism (as defined in
section 2331) against the United States, citizens or residents of the United States, or their property;
or

(iii) derived from, involved In, or used or intended to be used to commit any act of domestic or
international terrorism (as defined in section 2331) against the United States, citizens or residents of
the United States, or their property.

(H) Any property, real or personal, involved in a violation or attempted violation, or which
constitutes or is derived from proceeds traceable to a violation, of section 2339C of this title.

(2) For purposes of paragraph (1), the term "proceeds" is defined as follows:
(A) In cases involving illegal goods, illegal services, unlawful activities, and telemarketing and

health care fraud schemes, the term "proceeds" means property of any kind obtained directly or
indirectly, as the result of the commission of the offense giving rise to forfeiture, and any property
traceable thereto, and is not limited to the net gain or profit realized from the offense.

(B) In cases involving lawful goods or lawful services that are sold or provided in an illegal
manner, the term "proceeds" means the amount of money acquired through the illegal transactions
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resulting in the forfeiture, less the direct costs incurred in providing the goods or services. The

claimant shall have the burden of proof with respect to the issue of direct costs. The direct costs
shall not include any part of the overhead expenses of the entity providing the goods or services, or

any part of the income taxes paid by the entity.
(C) In cases involving fraud in the process of obtaining a loan or extension of credit, the court

shall allow the claimant a deduction from the forfeiture to the extent that the loan was repaid, or the

debt was satisfied, without any financial loss to the victim.

(b) (1) Except as provided in section 985, any property subject to forfeiture to the United States

under subsection (a) may be seized by the Attorney General and, in the case of property involved in
a violation investigated by the Secretary of the Treasury or the United States Postal Service, the
property may also be seized by the Secretary of the Treasury or the Postal Service, respectively.

(2) Seizures pursuant to this section shall be made pursuant to a warrant obtained in the same

manner as provided for a search warrant under the Federal Rules of Criminal Procedure, except that
a seizure may be made without a warrant if--

(A) a complaint for forfeiture has been filed in the United States district court and the court
issued an arrest warrant in rem pursuant to the Supplemental Rules for Certain Admiralty and
Maritime Claims;

(B) there is probable cause to believe that the property is subject to forfeiture and--
(i) the seizure is made pursuant to a lawful arrest or search; or
(ii) another exception to the Fourth Amendment warrant requirement would apply; or

(C) the property was lawfully seized by a State or local law enforcement agency and transferred
to a Federal agency.

(3) Notwithstanding the provisions of rule 41(a) of the Federal Rules of Criminal Procedure, a
seizure warrant may be issued pursuant to this subsection by a judicial officer in any district in
which a forfeiture action against the property may be filed under section 1355(b) of title 28, and
may be executed in any district in which the property is found, or transmitted to the central
authority of any foreign state for service in accordance with any treaty or other international
agreement. Any motion for the return of property seized under this section shall be filed in the
district court in which the seizure warrant was issued or in the district court for the district in which
the property was seized.

(4) (A) If any person is arrested or charged in a foreign country in connection with an offense that
would give rise to the forfeiture of property in the United States under this section or under the
Controlled Substances Act, the Attorney General may apply to any Federal judge or magistrate
judge in the district in which the property is located for an ex parte order restraining the property
subject to forfeiture for not more than 30 days, except that the time may be extended for good cause
shown at a hearing conducted in the manner provided in rule 43(e) of the Federal Rules of Civil
Procedure.

(B) The application for the restraining order shall set forth the nature and circumstances of the
foreign charges and the basis for belief that the person arrested or charged has property in the
United States that would be subject to forfeiture, and shall contain a statement that the restraining
order is needed to preserve the availability of property for such time as is necessary to receive
evidence from the foreign country or elsewhere in support of probable cause for the seizure of the
property under this subsection.
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(c) Property taken or detained under this section shall not be repleviable, but shall be deemed to be
in the custody of the Attorney General or the Secretary of the Treasury, as the case may be, subject
only to the orders and decrees of the court or the official having jurisdiction thereof Whenever
property is seized under this subsection, the Attorney General, the Secretary of the Treasury, or the
Postal Service, as the case may be, may--

(1) place the property under seal;
(2) remove the property to a place designated by him; or
(3) require that the General Services Administration take custody of the property and remove it, if

practicable, to an appropriate location for disposition in accordance with law.

(d) For purposes of this section, the provisions of the customs laws relating to the seizure, summary
and judicial forfeiture, condemnation of property for violation of the customs laws, the disposition
of such property or the proceeds from the sale of such property under this section, the remission or
mitigation of such forfeitures, and the compromise of claims (19 U.S.C. 1602 et seq.), insofar as
they are applicable and not inconsistent with the provisions of this section, shall apply to seizures
and forfeitures incurred, or alleged to have been incurred, under this section, except that such duties
as are imposed upon the customs officer or any other person with respect to the seizure and
forfeiture of property under the customs laws shall be performed with respect to seizures and
forfeitures of property under this section by such officers, agents, or other persons as may be
authorized or designated for that purpose by the Attorney General, the Secretary of the Treasury, or
the Postal Service, as the case may be. The Attorney General shall have sole responsibility for
disposing of petitions for remission or mitigation with respect to property involved in a judicial
forfeiture proceeding.

(e) Notwithstanding any other provision of the law, except section 3 of the Anti Drug Abuse Act of
1986 [21 USCS § 801 note], the Attorney General, the Secretary of the Treasury, or the Postal
Service, as the case may be, is authorized to retain property forfeited pursuant to this section, or to
transfer such property on such terms and conditions as he may determine--

(1) to any other Federal agency;
(2) to any State or local law enforcement agency which participated directly in any of the acts

which led to the seizure or forfeiture of the property;
(3) in the case of property referred to in subsection (a)(1)(C), to any Federal financial institution

regulatory agency--
(A) to reimburse the agency for payments to claimants or creditors of the institution; and
(B) to reimburse the insurance fund of the agency for losses suffered by the fund as a result of

the receivership or liquidation;
(4) in the case of property referred to in subsection (a)(] )(C), upon the order of the appropriate

Federal financial institution regulatory agency, to the financial institution as restitution, with the
value of the property so transferred to be set off against any amount later recovered by the financial
institution as compensatory damages in any State or Federal proceeding;

(5) in the case of property referred to in subsection (a)(1)(C), to any Federal financial institution
regulatory agency, to the extent of the agency's contribution of resources to, or expenses involved
in, the seizure and forfeiture, and the investigation leading directly to the seizure and forfeiture, of
such property,

(6) as restoration to any victim of the offense giving rise to the forfeiture, including, in the case of
a money laundenng offense, any offense constituting the underlying specified unlawful activity, or
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(7) In [in] the case of property referred to in subsection (a)(l)(D), to the Resolution Trust
Corporation, the Federal Deposit Insurance Corporation, or any other Federal financial institution
regulatory agency (as defined in section 8(e)(7)(D) of the Federal Deposit Insurance Act [ 12 USCS
§ 1818(e)(7)(D)]).

The Attorney General or the Secretary of the Treasury, as the case may be, shall ensure the
equitable transfer pursuant to paragraph (2) of any forfeited property to the appropriate State or
local law enforcement agency so as to reflect generally the contribution of any such agency
participating directly in any of the acts which led to the seizure or forfeiture of such property. A
decision by the Attorney General or the Secretary of the Treasury pursuant to paragraph (2) shall
not be subject to review. The United States shall not be liable in any action arising out of the use of
any property the custody of which was transferred pursuant to this section to any non-Federal
agency. The Attorney General or the Secretary of the Treasury may order the discontinuance of any
forfeiture proceedings under this section in favor of the institution of forfeiture proceedings by State
or local authorities under an appropriate State or local statute. After the filing of a complaint for
forfeiture under this section, the Attorney General may seek dismissal of the complaint in favor of
forfeiture proceedings under State or local law. Whenever forfeiture proceedings are discontinued
by the United States in favor of State or local proceedings, the United States may transfer custody
and possession of the seized property to the appropriate State or local official immediately upon the
initiation of the proper actions by such officials. Whenever forfeiture proceedings are discontinued
by the United States in favor of State or local proceedings, notice shall be sent to all known
interested parties advising them of the discontinuance or dismissal. The United States shall not be
liable in any action arising out of the seizure, detention, and transfer of seized property to State or
local officials. The United States shall not be liable in any action arising out of a transfer under
paragraph (3), (4), or (5) of this subsection.

(f) All right, title, and interest in property described in subsection (a) of this section shall vest in the
United States upon commission of the act giving rise to forfeiture under this section.

(g) (1) Upon the motion of the United States, the court shall stay the civil forfeiture proceeding if
the court determines that civil discovery will adversely affect the ability of the Government to
conduct a related criminal investigation or the prosecution of a related criminal case.

(2) Upon the motion of a claimant, the court shall stay the civil forfeiture proceeding with respect
to that claimant if the court determines that--

(A) the claimant is the subject of a related criminal investigation or case;
(B) the claimant has standing to assert a claim in the civil forfeiture proceeding; and
(C) continuation of the forfeiture proceeding will burden the right of the claimant against self-

incrimination in the related investigation or case.
(3) With respect to the impact of civil discovery described in paragraphs (1) and (2), the court

may determine that a stay is unnecessary if a protective order limiting discovery would protect the
interest of one party without unfairly limiting the ability of the opposing party to pursue the civil
case. In no case, however, shall the court impose a protective order as an alternative to a stay if the
effect of such protective order would be to allow one party to pursue discovery while the other party
is substantially unable to do so.

(4) In this subsection, the terms "related criminal case" and "related criminal investigation" mean
an actual prosecution or investigation in progress at the time at which the request for the stay, or any
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subsequent motion to lift the stay is made. In determining whether a criminal case or investigation is
"related" to a civil forfeiture proceeding, the court shall consider the degree of similarity between
the parties, witnesses, facts, and circumstances involved in the two proceedings, without requiring
an identity with respect to any one or more factors.

(5) In requesting a stay under paragraph (1), the Government may, in appropriate cases, submit
evidence ex parte in order to avoid disclosing any matter that may adversely affect an ongoing
criminal investigation or pending criminal trial.

(6) Whenever a civil forfeiture proceeding is stayed pursuant to this subsection, the court shall
enter any order necessary to preserve the value of the property or to protect the rights of lienholders
or other persons with an interest in the property while the stay is in effect.

(7) A determination by the court that the claimant has standing to request a stay pursuant to
paragraph (2) shall apply only to this subsection and shall not preclude the Government from
objecting to the standing of the claimant by dispositive motion or at the time of trial.

(h) In addition to the venue provided for in section 1395 of title 28 or any other provision of law, in
the case of property of a defendant charged with a violation that is the basis for forfeiture of the
property under this section, a proceeding for forfeiture under this section may be brought in the
judicial district in which the defendant owning such property is found or in the judicial district in
which the criminal prosecution is brought.

(i) (1) Whenever property is civilly or criminally forfeited under this chapter [ 18 USCS § § 981 et
seq.], the Attorney General or the Secretary of the Treasury, as the case may be, may transfer the
forfeited personal property or the proceeds of the sale of any forfeited personal or real property to
any foreign country which participated directly or indirectly in the seizure or forfeiture of the
property, if such a transfer--

(A) has been agreed to by the Secretary of State;
(B) is authorized in an international agreement between the United States and the foreign

country; and
(C) is made to a country which, if applicable, has been certified under section 490(a)(1) of the

Foreign Assistance Act of 1961 [22 USCS § 2291j(a)(l)].
A decision by the Attorney General or the Secretary of the Treasury pursuant to this paragraph

shall not be subject to review. The foreign country shall, in the event of a transfer of property or
proceeds of sale of property under this subsection, bear all expenses incurred by the United States in
the seizure, maintenance, inventory, storage, forfeiture, and disposition of the property, and all
transfer costs. The payment of all such expenses, and the transfer of assets pursuant to this
paragraph, shall be upon such terms and conditions as the Attorney General or the Secretary of the
Treasury may, in his discretion, set.

(2) The provisions of this section shall not be construed as limiting or superseding any other
authority of the United States to provide assistance to a foreign country in obtaining property related
to a crime committed in the foreign country, including property which is sought as evidence of a
crime committed in the foreign country.

(3) A certified order orjudgment of forfeiture by a court of competent jurisdiction of a foreign
country concerning property which is the subject of forfeiture under this section and was
determined by such court to be the type of property described in subsection (a)(l)(B) of this section,
and any certified recordings or transcripts of testimony taken in a foreign judicial proceeding
concerning such order or judgment of forfeiture, shall be admissible in evidence in a proceeding
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brought pursuant to this section. Such certified order or judgment of forfeiture, when admitted into
evidence, shall constitute probable cause that the property forfeited by such order or judgment of
forfeiture is subject to forfeiture under this section and creates a rebuttable presumption of the
forfeitability of such property under this section.

(4) A certified order or judgment of conviction by a court of competent junsdiction of a foreign
country concerning an unlawful drug activity which gives rnse to forfeiture under this section and
any certified recordings or transcripts of testimony taken in a foreign judicial proceeding concerning
such order or judgment of conviction shall be admissible in evidence in a proceeding brought
pursuant to this section. Such certified order or judgment of conviction, when admitted into
evidence, creates a rebuttable presumption that the unlawful drug activity giving rise to forfeiture
under this section has occurred.

(5) The provisions of paragraphs (3) and (4) of this subsection shall not be construed as limiting
the admissibility of any evidence otherwise admissible, nor shall they limit the ability of the United
States to establish probable cause that property is subject to forfeiture by any evidence otherwise
admissible.

(j) For purposes of this section--
(1) the term "Attorney General" means the Attorney General or his delegate; and
(2) the term "Secretary of the Treasury" means the Secretary of the Treasury or his delegate.

(k) Interbank Accounts.
(1) In general.

(A) In general. For the purpose of a forfeiture under this section or under the Controlled
Substances Act (21 U.S.C. 801 et seq.), if funds are deposited into an account at a foreign bank, and
that foreign bank has an interbank account in the United States with a covered financial institution
(as defined in section 53 180)(1) of title 31), the funds shall be deemed to have been deposited into
the interbank account in the United States, and any restraining order, seizure warrant, or arrest
warrant in rem regarding the funds may be served on the covered financial institution, and funds in
the interbank account, up to the value of the funds deposited into the account at the foreign bank,
may be restrained, seized, or arrested.

(B) Authority to suspend. The Attorney General, in consultation with the Secretary of the
Treasury, may suspend or terminate a forfeiture under this section if the Attorney General
determines that a conflict of law exists between the laws of the jurisdiction in which the foreign
bank is located and the laws of the United States with respect to liabilities arising from the restraint,
seizure, or arrest of such funds, and that such suspension or termination would be in the interest of
justice and would not harm the national interests of the United States.

(2) No requirement for Government to trace funds. If a forfeiture action is brought against funds
that are restrained, seized, or arrested under paragraph (1), it shall not be necessary for the
Government to establish that the funds are directly traceable to the funds that were deposited into
the foreign bank, nor shall it be necessary for the Government to rely on the application of section
984.

(3) Claims brought by owner of the funds If a forfeiture action is instituted against funds
restrained, seized, or arrested under paragraph (1), the owner of the funds deposited into the account
at the foreign bank may contest the forfeiture by filing a claim under section 983.

(4) Definitions. For purposes of this subsection, the following definitions shall apply:
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(A) Interbank account. The term "interbank account" has the same meaning as in section
984(c)(2)(B).

(B) Owner.
(i) In general. Except as provided in clause (iI), the term "owner"--

(I) means the person who was the owner, as that term is defined in section 983(d)(6), of the
funds that were deposited into the foreign bank at the time such funds were deposited; and

(I1) does not include either the foreign bank or any financial institution acting as an
intermediary in the transfer of the funds into the interbank account.

(ii) Exception. The foreign bank may be considered the "owner" of the funds (and no other
person shall qualify as the owner of such funds) only if--

(I) the basis for the forfeiture action is wrongdoing committed by the foreign bank; or
(II) the foreign bank establishes, by a preponderance of the evidence, that prior to the

restraint, seizure, or arrest of the funds, the foreign bank had discharged all or part of its obligation
to the prior owner of the funds, in which case the foreign bank shall be deemed the owner of the
funds to the extent of such discharged obligation.
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§ 982. Criminal forfeiture

(a) (1) The court, in imposing sentence on a person convicted of an offense in violation of section
1956, 1957, or 1960 of this title, shall order that the person forfeit to the United States any property,
real or personal, involved in such offense, or any property traceable to such property.

(2) The court, in imposing sentence on a person convicted of a violation of, or a conspiracy to
violate--

(A) section 215, 656, 657, 1005, 1006, 1007, 1014, 1341, 1343, or 1344 of this title, affecting a
financial institution, or

(B) section 471, 472, 473, 474, 476, 477, 478, 479, 480, 481, 485,486, 487, 488, 501,502, 510,
542, 545, 842, 844, 1028, 1029, or 1030 of this title,

shall order that the person forfeit to the United States any property constituting, or derived from,
proceeds the person obtained directly or indirectly, as the result of such violation.

(3) The court, in imposing a sentence on a person convicted of an offense under--
(A) section 666(a)(1) (relating to Federal program fraud);
(B) section 1001 (relating to fraud and false statements);
(C) section 1031 (relating to major fraud against the United States);
(D) section 1032 (relating to concealment of assets from conservator, receiver or liquidating

agent of insured financial institution);
(E) section 1341 (relating to mail fraud); or
(F) section 1343 (relating to wire fraud),

involving the sale of assets acquired or held by the Resolution Trust Corporation, the Federal
Deposit Insurance Corporation, as conservator or receiver for a financial institution or any other



conservator for a financial institution appointed by the Office of the Comptroller of the Currency or
the Office of Thrift Supervision, or the National Credit Union Administration, as conservator or
liquidating agent for a financial institution, shall order that the person forfeit to the United States
any property, real or personal, which represents or is traceable to the gross receipts obtained,
directly or indirectly, as a result of such violation.

(4) With respect to an offense listed in subsection (a)(3) committed for the purpose of executing
or attempting to execute any scheme or artifice to defraud, or for obtaining money or property by
means of false or fraudulent statements, pretenses, representations, or promises, the gross receipts of
such an offense shall include any property, real or personal, tangible or intangible, which is
obtained, directly or indirectly, as a result of such offense.

(5) The court, in imposing sentence on a person convicted of a violation or conspiracy to violate--
(A) section 511 (altering or removing motor vehicle identification numbers);
(B) section 553 (importing or exporting stolen motor vehicles);
(C) section 2119 (armed robbery of automobiles);
(D) section 2312 (transporting stolen motor vehicles in interstate commerce); or
(E) section 2313 (possessing or selling a stolen motor vehicle that has moved in interstate

commerce);
shall order that the person forfeit to the United States any property, real or personal, which

represents or is traceable to the gross proceeds obtained, directly or indirectly, as a result of such
violation.

(6) (A) The court, in imposing sentence on a person convicted of a violation of, or conspiracy to
violate, section 274(a), 274A(a)(1), or 274A(a)(2) of the Immigration and Nationality Act [8 USCS
§ § 1324(a), 1324a(a)(1), or 1324a(a)(2)] or section 1425, 1426, 1427, 1541, 1542, 1543, 1544, or
1546 of this title, or a violation of, or conspiracy to violate, section 1028 of this title if committed in
connection with passport or visa issuance or use, shall order that the person forfeit to the United
States, regardless of any provision of State law--

(i) any conveyance, including any vessel, vehicle, or aircraft used in the commission of the
offense of which the person is convicted; and

(ii) any property real or personal--
(I) that constitutes, or is derived from or is traceable to the proceeds obtained directly or

indirectly from the commission of the offense of which the person is convicted; or
(II) that is used to facilitate, or is intended to be used to facilitate, the commission of the

offense of which the person is convicted.
(B) The court, in imposing sentence on a person described in subparagraph (A), shall order that

the person forfeit to the United States all property described in that subparagraph.
(7) The court, in imposing sentence on a person convicted of a Federal health care offense, shall

order the person to forfeit property, real or personal, that constitutes or is derived, directly or
indirectly, from gross proceeds traceable to the commission of the offense.

(8) The court, in sentencing a defendant convicted of an offense under section 1028, 1029, 1341,
1342, 1343, or 1344, or of a conspiracy to commit such an offense, if the offense involves
telemarketing (as that term is defined in section 2325), shall order that the defendant forfeit to the
United States any real or personal property--

(A) used or intended to be used to commit, to facilitate, or to promote the commission of such
offense; and

(B) constituting, derived from, or traceable to the gross proceeds that the defendant obtained
directly or indirectly as a result of the offense.
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(b) (1) The forfeiture of property under this section, including any seizure and disposition of the
property and any related judicial or administrative proceeding, shall be governed by the provisions
of section 413 (other than subsection (d) of that section) of the Comprehensive Drug Abuse
Prevention and Control Act of 1970 (21 U.S.C. 853).

(2) The substitution of assets provisions of subsection 413(p) [21 USCS § 853(p)] shall not be
used to order a defendant to forfeit assets in place of the actual property laundered where such
defendant acted merely as an intermediary who handled but did not retain the property in the course
of the money laundering offense unless the defendant, in committing the offense or offenses giving
rise to the forfeiture, conducted three or more separate transactions involving a total of $ 100,000 or
more in any twelve month period.
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§ 983. General rules for civil forfeiture proceedings

(a) Notice; claim; complaint.
(1) (A) (i) Except as provided in clauses (ii) through (v), in any nonjudicial civil forfeiture

proceeding under a civil forfeiture statute, with respect to which the Government is required to send
written notice to interested parties, such notice shall be sent in a manner to achieve proper notice as
soon as practicable, and in no case more than 60 days after the date of the seizure.

(ii) No notice is required if, before the 60-day period expires, the Government files a civil
judicial forfeiture action against the property and provides notice of that action as required by law.

(iii) If, before the 60-day period expires, the Government does not file a civil judicial
forfeiture action, but does obtain a criminal indictment containing an allegation that the property is
subject to forfeiture, the Government shall either--

(I) send notice within the 60 days and continue the nonjudicial civil forfeiture proceeding
under this section; or

(II) tenminate the nonjudicial civil forfeiture proceeding, and take the steps necessary to
preserve its right to maintain custody of the property as provided in the applicable criminal
forfeiture statute.

(iv) In a case in which the property is seized by a State or local law enforcement agency and
turned over to a Federal law enforcement agency for the purpose of forfeiture under Federal law,
notice shall be sent not more than 90 days after the date of seizure by the State or local law
enforcement agency.

(v) If the identity or interest of a party is not determined until after the seizure or turnover but
is determined before a declaration of forfeiture is entered, notice shall be sent to such interested



party not later than 60 days after the determination by the Government of the identity of the party or
the party's interest.

(B) A supervisory official in the headquarters office of the seizing agency may extend the period
for sending notice under subparagraph (A) for a period not to exceed 30 days (which period may not

be further extended except by a court), if the official detennines that the conditions in subparagraph
(D) are present.

(C) Upon motion by the Government, a court may extend the period for sending notice under

subparagraph (A) for a period not to exceed 60 days, which period may be further extended by the

court for 60-day periods, as necessary, if the court determines, based on a written certification of a
supervisory official in the headquarters office of the seizing agency, that the conditions in
subparagraph (D) are present.

(D) The period for sending notice under this paragraph may be extended only if there is reason
to believe that notice may have an adverse result, including--

(i) endangenng the life or physical safety of an individual;
(ii) flight from prosecution;
(iii) destruction of or tampering with evidence;
(iv) intimidation of potential witnesses, or
(v) otherwise seriously jeopardizing an investigation or unduly delaying a trial.

(E) Each of the Federal seizing agencies conducting nonjudicial forfeitures under this section
shall report periodically to the Committees on the Judiciary of the House of Representatives and the
Senate the number of occasions when an extension of time is granted under subparagraph (B).

(F) If the Government does not send notice of a seizure of property in accordance with
subparagraph (A) to the person from whom the property was seized, and no extension of time is
granted, the Government shall return the property to that person without prejudice to the right of the
Government to commence a forfeiture proceeding at a later time. The Government shall not be
required to return contraband or other property that the person from whom the property was seized
may not legally possess.

(2) (A) Any person claiming property seized in a nonjudicial civil forfeiture proceeding under a
civil forfeiture statute may file a claim with the appropriate official after the seizure.

(B) A claim under subparagraph (A) may be filed not later than the deadline set forth in a
personal notice letter (which deadline may be not earlier than 35 days after the date the letter is
mailed), except that if that letter is not received, then a claim may be filed not later than 30 days
after the date of final publication of notice of seizure.

(C) A claim shall--
(i) identify the specific property being claimed;
(ii) state the claimant's interest in such property; and
(iii) be made under oath, subject to penalty of perjury.

(D) A claim need not be made in any particular form. Each Federal agency conducting
nonjudicial forfeitures under this section shall make claim forms generally available on request,
which forms shall be written in easily understandable language

(E) Any person may make a claim under subparagraph (A) without posting bond with respect to
the property which is the subject of the claim.

(3) (A) Not later than 90 days after a claim has been filed, the Government shall file a complaint
for forfeiture in the manner set forth in the Supplemental Rules for Certain Admiralty and Maritime
Claims or return the property pending the filing of a complaint, except that a court in the district in
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which the complaint will be filed may extend the period for filing a complaint for good cause shown
or upon agreement of the parties.

(B) If the Government does not--
(i) file a complaint for forfeiture or return the property, in accordance with subparagraph (A);

or
(ii) before the time for filing a complaint has expired--

(I) obtain a criminal indictment containing an allegation that the property is subject to
forfeiture; and

(11) take the steps necessary to preserve its right to maintain custody of the property as
provided in the applicable criminal forfeiture statute,

the Government shall promptly release the property pursuant to regulations promulgated by the
Attorney General, and may not take any further action to effect the civil forfeiture of such property
in connection with the underlying offense.

(C) In lieu of, or in addition to, filing a civil forfeiture complaint, the Government may include a
forfeiture allegation in a criminal indictment. If criminal forfeiture is the only forfeiture proceeding
commenced by the Government, the Government's right to continued possession of the property
shall be governed by the applicable criminal forfeiture statute.

(D) No complaint may be dismissed on the ground that the Government did not have adequate
evidence at the time the complaint was filed to establish the forfeitability of the property.

(4) (A) In any case in which the Government files in the appropriate United States district court a
complaint for forfeiture of property, any person claiming an interest in the seized property may file
a claim asserting such person's interest in the property in the manner set forth in the Supplemental
Rules for Certain Admiralty and Maritime Claims, except that such claim may be filed not later than
30 days after the date of service of the Government's complaint or, as applicable, not later than 30
days after the date of final publication of notice of the filing of the complaint.

(B) A person asserting an interest in seized property, in accordance with subparagraph (A), shall
file an answer to the Government's complaint for forfeiture not later than 20 days after the date of
the filing of the claim.

(b) Representation.
(1) (A) If a person with standing to contest the forfeiture of property in a judicial civil forfeiture

proceeding under a civil forfeiture statute is financially unable to obtain representation by counsel,
and the person is represented by counsel appointed under section 3006A of this title in connection
with a related criminal case, the court may authorize counsel to represent that person with respect to
the claim.

(B) In determining whether to authorize counsel to represent a person under subparagraph (A),
the court shall take into account such factors as--

(i) the person's standing to contest the forfeiture; and
(ii) whether the claim appears to be made in good faith.

(2) (A) If a person with standing to contest the forfeiture of property in a judicial civil forfeiture
proceeding under a civil forfeiture statute is financially unable to obtain representation by counsel,
and the property subject to forfeiture is real property that is being used by the person as a primary
residence, the court, at the request of the person, shall insure that the person is represented by an
attorney for the Legal Services Corporation with respect to the claim.

(B) (i) At appropriate times during a representation under subparagraph (A), the Legal Services
Corporation shall submit a statement of reasonable attorney fees and costs to the court.
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(ii) The court shall enter a judgment in favor of the Legal Services Corporation for reasonable
attorney fees and costs submitted pursuant to clause (i) and treat such judgment as payable under
section 2465 of title 28, United States Code, regardless of the outcome of the case.

(3) The court shall set the compensation for representation under this subsection, which shall be
equivalent to that provided for court-appointed representation under section 3006A of this title.

(c) Burden of proof. In a suit or action brought under any civil forfeiture statute for the civil
forfeiture of any property--

(1) the burden of proof is on the Government to establish, by a preponderance of the evidence,
that the property is subject to forfeiture;

(2) the Government may use evidence gathered after the filing of a complaint for forfeiture to
establish, by a preponderance of the evidence, that property is subject to forfeiture; and

(3) if the Government's theory of forfeiture is that the property was used to commit or facilitate
the commission of a criminal offense, or was involved in the commission of a criminal offense, the
Government shall establish that there was a substantial connection between the property and the
offense.

(d) Innocent owner defense.
(1) An innocent owner's interest in property shall not be forfeited under any civil forfeiture statute.

The claimant shall have the burden of proving that the claimant is an innocent owner by a
preponderance of the evidence.

(2) (A) With respect to a property interest in existence at the time the illegal conduct giving rise to
forfeiture took place, the term "innocent owner" means an owner who--

(i) did not know of the conduct giving rise to forfeiture; or
(ii) upon learning of the conduct giving rise to the forfeiture, did all that reasonably could be

expected under the circumstances to terminate such use of the property.
(B) (i) For the purposes of this paragraph, ways in which a person may show that such person

did all that reasonably could be expected may include demonstrating that such person, to the extent
permitted by law--

(I) gave timely notice to an appropriate law enforcement agency of information that led the
person to know the conduct giving rise to a forfeiture would occur or has occurred; and

(I) in a timely fashion revoked or made a good faith attempt to revoke permission for those
engaging in such conduct to use the property or took reasonable actions in consultation with a law
enforcement agency to discourage or prevent the illegal use of the property.

(ii) A person is not required by this subparagraph to take steps that the person reasonably
believes would be likely to subject any person (other than the person whose conduct gave rise to the
forfeiture) to physical danger.

(3) (A) With respect to a property interest acquired after the conduct giving rise to the forfeiture
has taken place, the term "innocent owner" means a person who, at the time that person acquired the
interest in the property--

(i) was a bona fide purchaser or seller for value (including a purchaser or seller of goods or
services for value); and

(ii) did not know and was reasonably without cause to believe that the property was subject to
forfeiture.

(B) An otherwise valid claim under subparagraph (A) shall not be dented on the ground that the
claimant gave nothing of value in exchange for the property if--
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(1) the property is the primary residence of the claimant;
(ii) depriving the claimant of the property would deprive the claimant of the means to

maintain reasonable shelter in the community for the claimant and all dependents residing with the
claimant;

(iii) the property is not, and is not traceable to, the proceeds of any criminal offense; and
(iv) the claimant acquired his or her interest in the property through marriage, divorce, or legal

separation, or the claimant was the spouse or legal dependent of a person whose death resulted in
the transfer of the property to the claimant through inheritance or probate,

except that the court shall limit the value of any real property interest for which innocent
ownership is recognized under this subparagraph to the value necessary to maintain reasonable
shelter in the community for such claimant and all dependents residing with the claimant.

(4) Notwithstanding any provision of this subsection, no person may assert an ownership interest
under this subsection in contraband or other property that it is illegal to possess.

(5) If the court determines, in accordance with this section, that an innocent owner has a partial
interest in property otherwise subject to forfeiture, or a joint tenancy or tenancy by the entirety in
such property, the court may enter an appropriate order--

(A) severing the property;
(B) transferring the property to the Government with a provision that the Government

compensate the innocent owner to the extent of his or her ownership interest once a final order of
forfeiture has been entered and the property has been reduced to liquid assets; or

(C) permitting the innocent owner to retain the property subject to a lien in favor of the
Government to the extent of the forfeitable interest in the property.

(6) In this subsection, the term "owner"--
(A) means a person with an ownership interest in the specific property sought to be forfeited,

including a leasehold, lien, mortgage, recorded security interest, or valid assignment of an
ownership interest; and

(B) does not include--
(i) a person with only a general unsecured interest in, or claim against, the property or estate

of another;
(ii) a bailee unless the bailor is identified and the bailee shows a colorable legitimate interest

in the property seized; or
(iii) a nominee who exercises no dominion or control over the property.

(e) Motion to set aside forfeiture.
(1) Any person entitled to written notice in any nonjudicial civil forfeiture proceeding under a

civil forfeiture statute who does not receive such notice may file a motion to set aside a declaration
of forfeiture with respect to that person's interest in the property, which motion shall be granted if--

(A) the Government knew, or reasonably should have known, of the moving party's interest and
failed to take reasonable steps to provide such party with notice; and

(B) the moving party did not know or have reason to know of the seizure within sufficient time
to file a timely claim.

(2) (A) Notwithstanding the expiration of any applicable statute of limitations, if the court grants a
motion under paragraph (1), the court shall set aside the declaration of forfeiture as to the interest of
the moving party without prejudice to the right of the Government to commence a subsequent
forfeiture proceeding as to the interest of the moving party.

(B) Any proceeding described in subparagraph (A) shall be commenced--
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(i) if nonjudicial, within 60 days of the entry of the order granting the motion; or
(ii) if judicial, within 6 months of the entry of the order granting the motion.

(3) A motion under paragraph (1) may be filed not later than 5 years after the date of final
publication of notice of seizure of the property.

(4) If, at the time a motion made under paragraph (1) is granted, the forfeited property has been
disposed of by the Government in accordance with law, the Government may institute proceedings
against a substitute sum of money equal to the value of the moving party's interest in the property at
the time the property was disposed of.

(5) A motion filed under this subsection shall be the exclusive remedy for seeking to set aside a
declaration of forfeiture under a civil forfeiture statute.

(f) Release of seized property.
(1) A claimant under subsection (a) is entitled to immediate release of seized property if--

(A) the claimant has a possessory interest in the property;
(B) the claimant has sufficient ties to the community to provide assurance that the property will

be available at the time of the trial;
(C) the continued possession by the Government pending the final disposition of forfeiture

proceedings will cause substantial hardship to the claimant, such as preventing the functioning of a
business, preventing an individual from working, or leaving an individual homeless;

(D) the claimant's likely hardship from the continued possession by the Government of the
seized property outweighs the risk that the property will be destroyed, damaged, lost, concealed, or
transferred if it is returned to the claimant during the pendency of the proceeding; and

(E) none of the conditions set forth in paragraph (8) applies.
(2) A claimant seeking release of property under this subsection must request possession of the

property from the appropriate official, and the request must set forth the basis on which the
requirements of paragraph (1) are met.

(3) (A) If not later than 15 days after the date of a request under paragraph (2) the property has not
been released, the claimant may file a petition in the district court in which the complaint has been
filed or, if no complaint has been filed, in the district court in which the seizure warrant was issued
or in the district court for the district in which the property was seized.

(B) The petition described in subparagraph (A) shall set forth--
(i) the basis on which the requirements of paragraph (1) are met, and
(ii) the steps the claimant has taken to secure release of the property from the appropriate

official.
(4) If the Government establishes that the claimant's claim is frivolous, the court shall deny the

petition. In responding to a petition under this subsection on other grounds, the Government may in
appropriate cases submit evidence ex parte in order to avoid disclosing any matter that may
adversely affect an ongoing criminal investigation or pending criminal trial.

(5) The court shall render a decision on a petition filed under paragraph (3) not later than 30 days
after the date of the filing, unless such 30-day limitation is extended by consent of the parties or by
the court for good cause shown.

(6) If--
(A) a petition is filed under paragraph (3); and
(B) the claimant demonstrates that the requirements of paragraph (1) have been met,

the district court shall order that the property be returned to the claimant, pending completion of
proceedings by the Government to obtain forfeiture of the property.
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(7) If the court grants a petition under paragraph (3)--
(A) the court may enter any order necessary to ensure that the value of the property is

maintained while the forfeiture action is pending, including--
(i) permitting the inspection, photographing, and inventory of the property;
(ii) fixing a bond in accordance with rule E(5) of the Supplemental Rules for Certain

Admiralty and Maritime Claims; and
(iii) requiring the claimant to obtain or maintain insurance on the subject property; and

(B) the Government may place a lien against the property or file a hs pendens to ensure that the
property is not transferred to another person.

(8) This subsection shall not apply if the seized property--
(A) is contraband, currency, or other monetary instrument, or electronic funds unless such

currency or other monetary instrument or electronic funds constitutes the assets of a legitimate
business which has been seized;

(B) is to be used as evidence of a violation of the law;
(C) by reason of design or other characteristic, is particularly suited for use in illegal activities;

or
(D) is likely to be used to commit additional criminal acts if returned to the claimant.

(g) Proportionality.
(1) The claimant under subsection (a)(4) may petition the court to determine whether the

forfeiture was constitutionally excessive.
(2) In making this determination, the court shall compare the forfeiture to the gravity of the

offense giving rise to the forfeiture.
(3) The claimant shall have the burden of establishing that the forfeiture is grossly disproportional

by a preponderance of the evidence at a hearing conducted by the court without a jury.
(4) If the court finds that the forfeiture is grossly disproportional to the offense it shall reduce or

eliminate the forfeiture as necessary to avoid a violation of the Excessive Fines Clause of the Eighth
Amendment of the Constitution.

(h) Civil fine.
(1) In any civil forfeiture proceeding under a civil forfeiture statute in which the Government

prevails, if the court finds that the claimant's assertion of an interest in the property was frivolous,
the court may impose a civil fine on the claimant of an amount equal to 10 percent of the value of
the forfeited property, but in no event shall the fine be less than $ 250 or greater than $ 5,000.

(2) Any civil fine imposed under this subsection shall not preclude the court from imposing
sanctions under rule 11 of the Federal Rules of Civil Procedure.

(3) In addition to the limitations of section 1915 of title 28, United States Code, in no event shall a
prisoner file a claim under a civil forfeiture statute or appeal a judgment in a civil action or
proceeding based on a civil forfeiture statute if the prisoner has, on three or more prior occasions,
while incarcerated or detained in any facility, brought an action or appeal in a court of the United
States that was dismissed on the grounds that it is frivolous or malicious, unless the prisoner shows
extraordinary and exceptional circumstances.

(i) Civil forfeiture statute defined. In this section, the term "civil forfeiture statute"--
(1) means any provision of Federal law providing for the forfeiture of property other than as a

sentence imposed upon conviction of a criminal offense; and
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(2) does not include--
(A) the Tariff Act of 1930 or any other provision of law codified in title 19;
(B) the Internal Revenue Code of 1986 [26 USCS § § I et seq.];
(C) the Federal Food, Drug, and Cosmetic Act (21 U.S.C. 301 et seq.);
(D) the Trading with the Enemy Act (50 U.S.C. App. 1 et seq.) or the International Emergency

Economic Powers Act (IEEPA) (50 U.S.C. 1701 et seq.); or
(E) section 1 of title VI of the Act of June 15, 1917 (40 Stat. 233; 22 U.S.C. 401).

() Restraining orders; protective orders.
(1) Upon application of the United States, the court may enter a restraining order or injunction,

require the execution of satisfactory performance bonds, create receiverships, appoint conservators,
custodians, appraisers, accountants, or trustees, or take any other action to seize, secure, maintain,
or preserve the availability of property subject to civil forfeiture--

(A) upon the filing of a civil forfeiture complaint alleging that the property with respect to
which the order is sought is subject to civil forfeiture; or

(B) prior to the filing of such a complaint, if, after notice to persons appearing to have an
interest in the property and opportunity for a heanng, the court determines that--

(i) there is a substantial probability that the United States will prevail on the issue of forfeiture
and that failure to enter the order will result in the property being destroyed, removed from the
jurisdiction of the court, or otherwise made unavailable for forfeiture; and

(11) the need to preserve the availability of the property through the entry of the requested
order outweighs the hardship on any party against whom the order is to be entered.

(2) An order entered pursuant to paragraph (1)(B) shall be effective for not more than 90 days,
unless extended by the court for good cause shown, or unless a complaint described in paragraph
(1)(A) has been filed.

(3) A temporary restraining order under this subsection may be entered upon application of the
United States without notice or opportunity for a hearing when a complaint has not yet been filed
with respect to the property, if the United States demonstrates that there is probable cause to believe
that the property with respect to which the order is sought is subject to civil forfeiture and that
provision of notice will jeopardize the availability of the property for forfeiture. Such a temporary
order shall expire not more than 10 days after the date on which it is entered, unless extended for
good cause shown or unless the party against whom it is entered consents to an extension for a
longer period. A hearing requested concerning an order entered under this paragraph shall be held at
the earliest possible time and prior to the expiration of the temporary order.

(4) The court may receive and consider, at a hearing held pursuant to this subsection, evidence
and information that would be inadmissible under the Federal Rules of Evidence.
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§ 984. Civil forfeiture of fungible property

(a) (1) In any forfeiture action in rem in which the subject property is cash, monetary instruments in
bearer form, funds deposited in an account in a financial institution (as defined in section 20 of this
title), or precious metals--

(A) it shall not be necessary for the Government to identify the specific property involved in the
offense that is the basis for the forfeiture; and

(B) it shall not be a defense that the property involved in such an offense has been removed and
replaced by identical property.

(2) Except as provided in subsection (b), any identical property found in the same place or
account as the property involved in the offense that is the basis for the forfeiture shall be subject to
forfeiture under this section.

(b) No action pursuant to this section to forfeit property not traceable directly to the offense that is
the basis for the forfeiture may be commenced more than 1 year from the date of the offense.

(c) (1) Subsection (a) does not apply to an action against funds held by a financial institution in an
interbank account unless the account holder knowingly engaged in the offense that is the basis for
the forfeiture.

(2) In this subsection--
(A) the term "financial institution" includes a foreign bank (as defined in section I (b)(7) of the

International Banking Act of 1978 (12 U.S.C. 3101(b)(7))); and
(B) the term "interbank account" means an account held by one financial institution at another

financial institution primarily for the purpose of facilitating customer transactions.
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(d) Nothing in this section may be construed to limit the ability of the Government to forfeit
property under any provision of law if the property involved in the offense giving rise to the
forfeiture or property traceable thereto is available for forfeiture.
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§ 985. Civil forfeiture of real property

(a) Notwithstanding any other provision of law, all civil forfeitures of real property and interests in
real property shall proceed as judicial forfeitures.

(b) (1) Except as provided in this section--
(A) real property that is the subject of a civil forfeiture action shall not be seized before entry of

an order of forfeiture; and
(B) the owners or occupants of the real property shall not be evicted from, or otherwise deprived

of the use and enjoyment of, real property that is the subject of a pending forfeiture action.
(2) The filing of a hs pendens and the execution of a writ of entry for the purpose of conducting

an inspection and inventory of the property shall not be considered a seizure under this subsection.

(c) (1) The Government shall initiate a civil forfeiture action against real property by--
(A) filing a complaint for forfeiture;
(B) posting a notice of the complaint on the property; and
(C) serving notice on the property owner, along with a copy of the complaint.

(2) If the property owner cannot be served with the notice under paragraph (1) because the owner-

(A) is a fugitive;
(B) resides outside the United States and efforts at service pursuant to rule 4 of the Federal

Rules of Civil Procedure are unavailing; or
(C) cannot be located despite the exercise of due diligence,constructive service may be made in

accordance with the laws of the State in which the property is located.



(3) If real property has been posted in accordance with this subsection, it shall not be necessary
for the court to issue an arrest warrant in rem, or to take any other action to establish in rem
jurisdiction over the property.

(d) (1) Real property may be seized prior to the entry of an order of forfeiture if--
(A) the Government notifies the court that it intends to seize the property before trial; and
(B) the court--

(i) issues a notice of application for warrant, causes the notice to be served on the property
owner and posted on the property, and conducts a hearing in which the property owner has a
meaningful opportunity to be heard; or

(ii) makes an ex parte determination that there is probable cause for the forfeiture and that
there are exigent circumstances that permit the Government to seize the property without prior
notice and an opportunity for the property owner to be heard.

(2) For purposes of paragraph (1)(B)(ii), to establish exigent circumstances, the Government shall
show that less restrictive measures such as a lis pendens, restraining order, or bond would not
suffice to protect the Government's interests in preventing the sale, destruction, or continued
unlawful use of the real property.

(e) If the court authorizes a seizure of real property under subsection (d)(1)(B)(ii), it shall conduct a
prompt post-seizure hearing during which the property owner shall have an opportunity to contest
the basis for the seizure.

(f) This section--
(1) applies only to civil forfeitures of real property and interests in real property;
(2) does not apply to forfeitures of the proceeds of the sale of such property or interests, or of

money or other assets intended to be used to acquire such property or interests; and
(3) shall not affect the authority of the court to enter a restraining order relating to real property.
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TITLE 18. CRIMES AND CRIMINAL PROCEDURE
PART I. CRIMES

CHAPTER 46. FORFEITURE

GO TO CODE ARCHIVE DIRECTORY FOR THIS JURISDICTION

18 USCS § 986 (2004)

§ 986. Subpoenas for bank records

(a) At any time after the commencement of any action for forfeiture in rem brought by the United
States under section 1956, 1957, or 1960 of this title, section 5322 or 5324 of title 31, United States
Code, or the Controlled Substances Act, any party may request the Clerk of the Court in the district
in which the proceeding is pending to issue a subpoena duces tecum to any financial institution, as
defined in section 5312(a) of title 31, United States Code, to produce books, records and any other
documents at any place designated by the requesting party. All parties to the proceeding shall be
notified of the issuance of any such subpoena. The procedures and limitations set forth in section
985 of this title shall apply to subpoenas issued under this section.

(b) Service of a subpoena issued pursuant to this section shall be by certified mail. Records
produced in response to such a subpoena may be produced in person or by mail, common carrier, or
such other method as may be agreed upon by the party requesting the subpoena and the custodian of
records. The party requesting the subpoena may require the custodian of records to submit an
affidavit certifying the authenticity and completeness of the records and explaining the omission of
any record called for in the subpoena.

(c) Nothing in this section shall preclude any party from pursuing any form of discovery pursuant to
the Federal Rules of Civil Procedure.

(d) Access to records in bank secrecy jurisdictions.
(1) In general. In any civil forfeiture case, or in any ancillary proceeding in any criminal forfeiture

case governed by section 413(n) of the Controlled Substances Act (21 U.S.C. 853(n)), in which--
(A) financial records located in a foreign country may be material--

(i) to any claim or to the ability of the Government to respond to such claim; or
(ii) in a civil forfeiture case, to the ability of the Government to establish the forfeitability of

the property; and



(B) it is within the capacity of the claimant to waive the claimant's rights under applicable
financial secrecy laws, or to obtain the records so that such records can be made available
notwithstanding such secrecy laws,

the refusal of the claimant to provide the records in response to a discovery request or to take the
action necessary otherwise to make the records available shall be grounds for judicial sanctions, up
to and including dismissal of the claim with prejudice.

(2) Privilege. This subsection shall not affect the right of the claimant to refuse production on the
basis of any privilege guaranteed by the Constitution of the United States or any other provision of
Federal law.
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Notes: Rule G Conference Calls & Meetings

25 March 2003

Participants in the 25 March conference call included Cassella, Cooper, Heim, Jeffries, Kyle,

Levi, Marcus, McCabe, McKnight, and Rabiej.

Setting the Scene

The first questions addressed were the reasons for adopting a Rule G, and for doing it now.

Background. Cassella noted that civil forfeiture statutes have been adopted over a period of many

years. The Civil Asset Forfeiture Reform Act of 2000 is only the most recent legislation. CAFRA

overlays "some procedural uniformity" from the initial investigation to filing a civil proceeding. It

also creates some new defenses.

Without a new Rule G, procedure will continue to be governed by the supplemental rules.

The forfeiture statutes generally do not provide the details of procedure, but instead refer procedure
to the supplemental rules.

The draft Rule G is intended to do several things. It picks up the specific forfeiture
provisions in the supplemental rules, particularly Rules C and E. It addresses issues that never have
been addressed in the supplemental rules. It is a parallel to the exercise that consolidated the

procedures for criminal forfeiture in Criminal Rule 32.2.

Rule G is consistent with CAFRA both in letter and in spirit. CAFRA sets time limits for

some procedures, but has few other specific procedure provisions. Some forfeitures, including
traditional customs and tax forfeitures, are exempted from CAFRA. Although the current draft
attempts to carve these CAFRA-exempt forfeitures out of Rule G, there a few instances where that
cannot be done. G(7) covers those. But it may be better to bring all forfeitures back into Rule G,
so as to have a uniform procedure that can be relied on. (Rule G(7)(c) has a hardship exception
procedure for release of property, modeled on § 983(0; that would not apply in customs forfeitures.
That does not, however, create any need to continue to apply Rules C or E to forfeiture proceedings.
In the 9th Circuit, the pre-CAFRA rule regarding a probable cause requirement for filing a forfeiture
complaint applies only to non-CAFRA cases.)

If we delete the exceptions made in the current draft for forfeitures that are exempt from

CAFRA, the result will be that, through G(1), Rule G applies to all civil forfeitures.

Rule G responds to difficulties in present practice. C and E have provisions designed for
admiralty cases that at best apply awkwardly in forfeiture. The 2000 supplemental rules amendments
were a bit of a band-aid, adopted because admiralty lawyers did not like to have forfeiture decisions
that stretch the admiralty concepts to fit forfeiture needs, at the cost of distorting admiralty
proceedings.
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Beyond that, the supplemental rules do not address several topics that should be addressed

by rule. Constitutional requirements have developed for notice, and for excessive fines. CAFRA
dictates some changes. And it is desirable to modernize to provide for forfeiture of property in other

countries; for other cases where the property is outside the district where the forfeiture is being

conducted; and for publication on the internet.

Some parts of Rule G react to developing case law. Generally the draft provisions reflect the

developing law. But G(5) seeks to depart from recent decisions that adopt an Article III minimum

threshold for standing to file a claim. The area of greatest concern is the ability to file a claim

through a strawman or nominee, enabling the wrongdoer to conceal his identity.

Fit With Supplemental Rules. The basic plan is to carve out from Rules A through F, most

particularly C and E, all provisions that focus specifically on forfeiture. If we see something in A

through F that is not in G, we should put it in G. If something is missed, G(I) allows incorporation

of A through F to fill the gaps. This is a "belt and suspenders" approach. G remains located in the

supplemental rules because many statutes over the years have adopted the admiralty rules to govern

forfeiture proceedings.

It was observed that it would be helpful if G could be made entirely self-contained. A reader

then would know that all procedure in forfeiture proceedings, to the extent governed by court rule,
is to be found in Rule G and the Civil Rules. If there is any leakage, those involved in forfeiture
proceedings will feel a need to become familiar with all of the Supplemental Rules. That task is not

always easy.

As G stands now, it is not entirely self-contained. Draft G(6)(b)(i), for example, calls for
giving security "under these rules." This language draws from the parallel language in E(9)(b)(n);
general secunty provisions appear at least in E(5).

Incorporation of Rule A ensures the further incorporation of the Civil Rules. The

supplemental rules, for example, say very little about discovery and nothing about discovery
sanctions

But there may be inconsistencies What happens if Rule G says one thing, and somewhere
in Rules A through F there is an inconsistent provision?

This discussion suggests that work remains to be done on the second sentence of G(l):

"Rules A through F also apply unless inconsistent with Rule G." The admiralty bar is concerned that

so long as any part of Rules A through F may apply in civil forfeiture proceedings, the meaning of

those rules may be strained to fit the needs of forfeiture at the cost of distorting admiralty practice.
And whatever happens, it will be important to be sure that the excisions from A through F are

matched by careful reconstruction of the parts that remain. (An illustration is provided by the March
26 discussion of serving interrogatones with the complaint, if Rule G departs from Rule C, it must
be made clear that Rule G governs forfeiture practice.)

Substantive Rights. There was bnef discussion of the possibility that some U provision might
transgress the Enabling Act by abridging, enlarging, or modifying a substantive right. It was agreed
that this concern must be addressed on a case-by-case basis. Procedural changes often have a
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profound impact on the enforcement of substantive rights, but do not for that reason alone violate
the Enabling Act. But there may be more directly substantive effects, including effects on
constitutional rights.

Even apart from the Enabling Act, Rule G touches on often sensitive issues. We must be
particularly careful. This is not the first setting in which it is not easy to choose between rulemaking
and waiting for Congress to act. Some of the issues are controversial. Thoughtful disposition by
Congress might be the best approach. But deferring to Congress runs the risk that Congress may
never become involved - there is a feeling that enacting CAFRA absorbed all the energy Congress
has for this topic. And there is always a risk that a lack of time for serious work may lead to hasty
legislation that produces ineffective rules.

Controversial issues must be identified for the Advisory Committee. That does not mean that
they will not be taken on, but the decision whether to take them on should be informed by all sides
of the controversy Criminal Rule 32.2 took on controversial issues, and resolved them - one
example is the question whether criminal forfeiture is a matter to be decided by the jury, or is a
sentencing matter.

Statutory Incorporation. Draft Rule G frequently invokes CAFRA provisions by explicit statutory
reference. There is always a risk that these references will be superseded, leaving the rule in a
confusing relationship to new statutes until the amending process takes note and effects a change.
But as a practical matter, it does not seem likely that the statute will be changed soon. Congress took
seven years to adopt CAFRA, and was exhausted at the end. "No one wants to revisit it."

CAFRA was enacted without contemplating creation of a new Rule G. That idea arose later.
Exhaustion had set in by the point of considering legislation on such procedural details as what a
claim must say. They just referred to the supplemental rules and for the most part let it go at that.
At a few points CAFRA does address the details of judicial forfeiture procedure, it may be that it
went too far with some of these provisions.

What Rule G is intended to do is to fill in gaps, to create procedures addressing things that
Congress clearly decided to put over. Nothing in the draft is inconsistent with the statute or with the
deals made in Congress. Having a comprehensive Rule will help spot the possible inconsistencies.

G(5): Claim Standing

Dean Jeffries began the discussion by noting that on a first pass, there seem to be two
prominent issues: Must an answer be filed before a claimant may make a motion to dismiss? And,
as a matter of still greater difficulty, should standing to claim require a showing of ownership? Will
a "possessory" interest do? Why should the United States be put to the burden of justifying
forfeiture if the claimant is not entitled to the property?

Part of the difficulty arises from the proposition that the government does have the burden
to prove forfeiture - it is not entitled to keep the property unless it proves forfeitability.

Approaching these questions by rule seems an aggressive use of the Enabling Act. If we are
to take them on, we must become thoroughly familiar with what the cases have done and where they
seem to be going.
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It was pointed out that it seems too late to think that the courts are divided. In the last three
years, they seem to have reached a consensus that any colorable interest supports standing
ownership is not required. So a person who finds money in the road; money found in a car titled in
a drug owner's mother's name - she did not buy the car, never controlled it, but has title.
"Ownership" itself is defined in CAFRA, § 983(d)(6), but in general terms that are given content by
incorporating state law CAFRA is incorporated in Rule G(5)(a)(1)(B).

And so Rule G(5) undertakes to elevate the standing threshold. G(5)(a)(i) requires an
"ownership interest." Should we undertake this change in judicial doctrine? What are the policy
grounds for disapproving what courts have done?

The course of forfeiture proceedings was described. A bundle of money is seized from a
locker in a Port of New York Authonty facility. Notice must be published, and sent at least to the
person who rented the locker. A possessory interest suffices to file a claim. Once a claim is filed,
the government has to establish forfeitability by a preponderance of the evidence. The cases say, in
effect, "so what"? Once forfeitability is established, the claimant will win only by proving both
ownership and innocence. But the government must establish forfeitability as soon as a claim is
made by someone who asserts a bare possessory interest. And it may be very difficult to establish
the forfeitability of the money. Proofs will involve testimony as to sniffs by drug dogs, analysis for
drug residue in the locker, and so on. This is hard and at times chancy work. The government
should not be put to this work on the basis of a flimsy possessory interest. One case, for example,
recognized standing for a claimant whose only showing was that the keys to the seized automobile
had once passed through his hands. Remember that if the government falls to establish forfeitability,
the property goes to the claimant.

One part of the concern is that claims are often filed by straw men acting on behalf of the
actual owners. If standing is limited, the result at times will be to force disclosure of the owner. The
"real bad guy" commonly has notice, because the government knows of his interest, but fails to come
forward. The problem occurs most frequently with respect to seizures of cash - money found in
a vehicle, carned by a courier, and so on. At the same time, "it is rare for a claim to open an
investigational lead."

A major concern is that proof of forfeltability often requires disclosure of an informant,
wiretap evidence, or like sensitive information. The concomitant risks should not be incurred at the

instance of a claimant who lacks an ownership interest.

In something like 85% of seizures, no one files an administrative claim and no judicial
forfeiture proceeding is initiated. But in cases in which the crook does not make a claim, we are now
seeing claims by "nominees."

These questions tie to draft G(7)(b), which allows the United States to move at any time
before trial to strike a claim and answer for failure to establish an ownership interest in the property
subject to forfeiture.

These questions were not identified as issues in dealing with Congress dunng the enactment
of CAFRA. It was in the late 90s that courts started down the path of recognizing standing under
liberal rules, saving the ownership inquiry until the government had established forfeitability.
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Before CAFRA was enacted, the burden of proof was taken from the customs statutes. The

government had to establish probable cause; then the claimant had to show nonforfeitability. In
Congress, the Department of Justice agreed to the § 983(c) allocation of the burden to the
government. That makes the standing question more important.

An analogy might be found in the old 4th and 5th amendment cases dealing with the problem
that a criminal defendant might need to incriminate himself in order to establish standing to
challenge a search and seizure. These problems are controversial. There is a Supreme Court ruling
that a showing made to establish standing cannot be used against a defendant during the case in
chief. The Department of Justice would not object to including a feature like that in Rule G.

It was suggested that in many ways G(7)(b) is the key provision, since it allows the
government to move to strike the claim for failure "to establish an ownership interest." The
G(5)(a)(i)(B) incorporation of § 983(d)(6) ownership definitions simply puts the claimant on notice.

In considenng whether to "choose sides," or instead leave these problems to Congress, it
should be noted that the decisions do not address the practical problems encountered by the
government when it is put to the burden of proving forfeitability. The cases are mainly pre-CAFRA
cases, decided when the government had only the lower burden of showing probable cause. The
Second Circuit has applied the relaxed standing rules in a CAFRA case ($557,000).

As an illustration, a person driving the car in which the money was found has standing to
make a claim even though the car was registered to someone else. That puts the government to the
burden of proving forfeitability.

The Enabling Act does authorize rules that overtake what courts have done. But a decision
to do that requires a careful study of the question, and a deliberate choice by the full Advisory
Committee.

It may be possible to find an intermediate solution that allows standing to claim on the basis
of a "real" possessory interest. A right to possession at the time of the seizure might do it. One
illustration is provided by the case in which a box of Tide detergent fell out of an automobile. The

driver of the following car stopped, picked up the box, and then engaged in a fight for possession
with the dnver of the car the box fell from. The driver of the following car should not have standing;
the brief physical possession, good against the rest of the world, was not good against the driver of
the car the box fell from

Rule G(5) also ties to G(7)(d), which requires that a claimant file an answer before being
entitled to move to dismiss. The case law has not really focused on this issue. At times it has been
assumed that there must be an answer, at other times this possible requirement has been overlooked.
The question anses when the government wants the answer, and responses to interrogatones, before
consideration of a motion to dismiss. A case illustrating the problems is now pending in the Third
Circuit. $8,000,000 was seized from A's bank account. A was a convicted money launderer. The
account was held in the name of one money exchange service. B, another money exchange service,
filed claims asserting that A was its nominee, who would pay the money to B through "another
Virgin Islands corporation," and filed a motion to dismiss. If the government has a right to dismiss

the claim of a non-owner (G(7)(b)), then the information provided by an answer and by responses
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to interrogatories can be helpful. The government won in the distnct court with its argument that

an answer must be filed to support a motion to dismiss. The case is on appeal; at oral argument, at
least one judge expressed skepticism whether present Rule C(6) can trump Rule 12(a)(4), which
permits a motion to dismiss before answering. But there are two distnct-court decisions in the
government's favor.

There is no inevitable sequence to set for a government motion to dismiss a claim for lack
of standing, a claimant's answer, and a claimant's motion to dismiss the complaint. A motion to
dismiss the complaint turns only on what is in the complaint, for example the particularity
requirement. Some defense lawyers argue that probable cause must be established in the complaint:
if they are right, the government would have a serious problem with revealing the sources of
information. The government does not believe that it should be forced to defend the complaint
against all 12(b)(6) grounds unless the claimant is a "real party in interest." One consequence of
dismissing the complaint is that the arrest warrant is released and the property goes to the claimant,
unless the government is able to start over. These questions are analogous to the standing question,
but standing is more important. The arguments that support a pre-answer motion to dismiss in
ordinary civil procedure do have some force in civil forfeiture proceedings.

G(5): Waiver of Objections

Discussion turned to the provision in G(5)(b) that objections to in remjurisdiction or venue
are waived if not stated in the answer. NACDL objects to this approach. But Rule 15 should be
available to amend an answer that omits the objections. Waiver of similar objections is familiar
from Rule 12(b)(1) There is a problem with objections made very late in the game. The purpose
of G(5)(b) is to ensure that the 12(b)(1) principle applies to in rem jurisdiction. If there is doubt
about the ability to retrieve a lost opportunity to answer, redrafting to invoke Rule 15 should not be
a problem.

G(5): Exemption of CAFRA-Exempt Forfeitures

G(5)(a)(iv) exempts from the claim-filing times of (n) any case exempted from CAFRA by
§ 983(i). But on second or third thought, it would be better to strike the exemption. A uniform filing
time for all types of civil forfeiture proceedings is desirable. The statutes that govern proceedings
exempted from CAFRA all refer to the supplemental rules for procedure. A check will be made to
be sure that they do not have their own independent times for filing claims. If the statutes have
separate times, it might prove confusing to exercise the supersession power - claimants who check
the statute may be misled. If that problem does not arise, the (iv) exemption will be deleted.

G(S): Identify Claimant

It has been suggested that perhaps G(5)(a)(i) should include a requirement that the claim
identify the claimant. This would be useful, but may be a matter of some delicacy. On the other
hand, the caption of the claim might do that.
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March 26, 2003

Participants in the March 26 conference included Cassella, Cooper, Heim, Levi, Kyle,
McCabe, McKnight, Marcus, and RabIej.

G(1)

The first question is whether it is useful to attempt to draw all of the civil forfeiture
provisions out of the current supplemental rules, and to join them with additional new provisions in
a new Rule G. That question has been discussed. Questions of implementation remain. The
incorporation of Rules A through F to fill the gaps in G may need to be accomplished by subtler
means. This sentence will be worked over.

A related question, touched on yesterday, is what approach should be taken to any
inconsistencies that might appear between Rule G and the forfeiture proceedings that are exempted
from CAFRA. Customs, tax, and some other proceedings are non-CAFRA proceedings. Rule G
could be drafted to supersede inconsistent statutory provisions, or the inconsistent provisions could
be expressly incorporated. If supersession is not the answer, express incorporation will help to avoid
confusion - confusion both as to whether there is an intent to supersede and as to the need to
consult the non-CAFRA statutes. Still a third approach is simply to carve the non-CAFRA statutes
out of Rule G, leaving them to be governed by the other supplemental rules. That approach has a
clear disadvantage - we could not strip the forfeiture provisions from the present rules, but would
have to leave them in place to govern these other proceedings. (Or we could leave the non-CAFRA
forfeiture proceedings to be governed by the real admiralty rules, unsatisfactory experience with that
approach is what led to the 2000 amendments that added explicit forfeiture provisions to the
supplemental rules.)

It was noted that if a decision is made to supersede a statutory provision, it might be desirable
to consult Congress. Congress tends to be concerned only if a proposal is controversial, but some
of these issues will be controversial with the bar.

G(2)(b)(v)

Draft G(2)(b)(v) requires that the complaint state the circumstances with such particularity
that a claimant will be able to commence an investigation of the facts and to frame a responsive
pleading. NACDL protests that this incorrectly represents how much evidence is required. The
government says it is not changing how much particularity is required. NACDL wants details of
facts sufficient to form a belief that the government will be able to prove forfeitabilty.

The intention was to reproduce, as nearly verbatim as possible, current Rule E(2)(a). The
explanation cites the case law, noting that the cases are not consistent in the words they use. The
difference with NACDL is their view that the present rule requires more than it does. The
government is content to leave development of the particularity requirement to the case law so long
as the rule says that it has always said. Pleading is deliberately set apart from other civil pleading.
The complaint is followed by an arrest warrant; motions to recover property are held in abeyance.
The defendant's avenue to relief is a motion to dismiss, claiming the government has not enough
facts to go forward. There should be facts to show a reasonable basis to believe the government will
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be able to establish forfeitability at trial. Very few cases are dismissed for want of particularity. The
allegations of the complaint have nothing to do with ownership. The challenges to the complaint
do not seek to identify the property. NACDL seeks a higher standard of pleading than the
government thinks appropriate. This ties to G(7)(d)(ii), which in turn is based in § 983(a)(3)(D) -
a complaint may not be dismissed on the ground that the government did not have adequate evidence
at the time the complaint was filed to establish forfeitability.

It was suggested that Rule E(2)(a) includes the standard that the claimant be able to
investigate and frame a responsive pleading "without moving for a more definite statement."
Deletion of these words from G might easily be read to reduce the required level of particularity.
The initial draft retained them, on the theory that deletion might invite controversy. No substantive
change was intended. Perhaps the words should be restored, despite the argument that they are
surplusage. (Without making it express, there seemed to be a consensus to restore "without moving
for a more definite statement." The next draft will restore these words. There was also some
discussion of diluting the particularity requirement by demanding only "reasonable" particularity,
but this suggestion seemed to be rejected.)

G(2)(b)(ii)

It was noted that "or" in the draft should be changed to "and" - "subject-matter jurisdiction
over the action er and in rem jurisdiction over the property."

G(2)(c): Interrogatories with Complaint

G(2)(c) cames forward C(6)(c) - interrogatories may be served with the complaint
(G(5)(c) requires that answers to the interrogatories be served with the answer to the complaint )
NACDL argues that the special needs that justify this practice in admiralty do not apply to civil
forfeiture. They further urge that the practice encourages abuse - that the government demands
much unnecessary information, going beyond what is needed to go forward with the proceeding.
Unrepresented claimants may be overwhelmed. The government, on the other hand, says that this
is standard practice, and that it needs to know at the beginning whether the claimant has standing to
contest the forfeiture. It is important to know whether there is a proper party before motions are filed
and discovery begins The need to act quickly arises here as well as in admiralty, as when assets held
by a foreign person are seized.

It was conceded that at times lengthy sets of interrogatories may be served with the
complaint, going far beyond what the government needs to know at the outset. In some courts the
government is discouraged from serving interrogatories with the complaint. The practice is routine
in other courts, at least with respect to questions addressed to who the claimant is and what is the
claimant's relationship to the property.

It would be possible to limit complaint interrogatories to questions addressed to the
claimant's identity and interest in the property. For that matter, there is no particular need to serve
even these interrogatories with the complaint, so long as they can be served and answered "before
motions practice." This question ties to the G(7)(d) bar on moving to dismiss before filing an
answer. A claim, for example, may state simply "I am the owner." We want to know what is the
basis for that statement
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Remember that under G(4)(b) the government will serve the complaint on any person
appearing to have an interest in the property. It is administratively convenient to serve the
interrogatones with the complaint. Generally the claimant has filed in the administrative forfeiture
- that is the reason why a judicial proceeding has been initiated. There is no litigation in the
administrative procedure: if a claim is filed, the government has to go to court to effect forfeiture.
(The government is now pursuing the "interesting issue" whether it has to go to court in response
to a claim that clearly is bogus.)

It was pointed out that serving interrogatories with the complaint may discourage claims,
including legitimate claims. Of course the government does not see the claims that are not filed;
what it sees are responses that file a claim and a motion attacking the interrogatories as burdensome.

In ordinary civil practice, Rule 26(d) bars interrogatories before the Rule 26(f) conference.

It was asked why the courts that frown on the complaint-interrogatory practice disapprove
it. The response was that the government could wait until a claim is filed. Many people are served
who do not file claims; in practice, interrogatories go only to the real party in interest.

G(7)(b): the interrogatory discussion moved into a discussion of Rule G(7)(b), which allows the
government to move to strike a claim and answer for "failure to establish an ownership interest in
the property." The government understands that this motion, as a motion to strike, goes to the
sufficiency of the claim and answer pleading, not to actual proof. But it may also want the motion
to address the sufficiency of the fact evidence, to go beyond the face of the pleading. It is much like
a Rule 56 summary-judgment motion. Interrogatory answers could be used to support the motion.
For example, a claimant may rely on the proposition that the owner of the property owes money to
the claimant; that is not sufficient, because an unsecured creditor lacks standing to challenge a
forfeiture. This question is separate from the question whether there must be an "ownership"
interest, or whether some form of possessory interest may support a claim.

If there are cross-motions, one to dismiss the complaint and one to dismiss the claim and
answer, there is no priority that requires decision of one before the other.

It was suggested that if dismissal of the complaint has prionty, interrogatories should come
later.

G(7)(d)i): Rule G(7)(d)(ii) addresses a motion based on lack of evidence needed to plead with
particulanty. It tracks CAFRA. The government still must plead with particularity the
circumstances from which the action anses. The only basis to dismiss the complaint is failure to
plead with particularity; § 983(a)(3)(D) overrules a 9th Circuit rule that the government must have
facts sufficient to establish probable cause at the time it files the complaint

Turning back to complaint interrogatones, it was said that the government could accept a rule
that permits government interrogatories at any time after a claim is filed. But a rule still is needed
to accomplish this, because the defense bar otherwise will continue to argue that under the Rule
26(d) moratorium there can be no discovery until after the Rule 26(f) conference.
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It was asked whether this rule should be bilateral - should the claimant be able to address
interrogatories to the government with the claim? The response was no. The ordinary discovery
rules should apply, with the one exception to permit the government to serve interrogatories
addressed to the ownership interest issues after a claim is filed.

It was noted that this sort of discovery is discouraged in other civil litigation. The first wave
of form interrogatories often proves inadequate to the case as it develops. We are trying to cut back
on the extent and burden of discovery. And it is difficult to draft a rule that confines post-claim
interrogatories to ownership interest issues. We could rely on a rule that requires court permission
- but that is what Rule 26(d) already does.

A draft will be prepared that limits G(5)(c) interrogatories to those addressing a claimant's
ownership interest, and that permits them to be asked only after a claim is filed.

This drafting effort will raise anew the question of integrating Rule G with the other
supplemental rules. C(6)(c) provides for interrogatories with the complaint. We will need to be
careful to be sure that the admiralty practice does not supplement the forfeiture practice, both in
restructuring C(6) to remove forfeiture proceedings and in crafting the G(l) provision that invokes
Rules A through F to fill in gaps in the balance of Rule G. This task deserves further attention.

G(3)(a)

Rule G(3)(a)(i) directs the clerk to issue a warrant to arrest property described in a forfeiture
complaint. NACDL argues that this provision violates due process. The government responds that
generally the property is already in the government's possession If the property is not already in the
government's possession, and is not subject to a judicial restraining order, G(3)(a)(iv) requires that
a judge determine that there is probable cause for the arrest.

It was pointed out that G(3)(a)(iv) goes beyond present Rule C(3)(a)(1) in requinng a
probable-cause determination by a judge when the property is not already restrained or in
government possession. CAFRA dispenses with a warrant as to real property, and also provides for
restraint. Although § 985 does not require it, the government practice in real-property forfeitures
is to record notice of the forfeiture proceedings.

As a matter of drafting, it may be useful to integrate the judge-determination provisions of
(iv) with the clerk-issued warrant provisions of (i). That approach may defuse due process
objections that anse from reading (i) without moving on to consider (iv).

It was asked whether the reference to "a neutral and detached magistrate" in (iv) reflects a
need to rely on state judges to make probable-cause determinations. The government experience is
that emergencies rarely arise, and that they can be resolved by getting a seizure warrant under
Criminal Rule 41. The advantage of the G(3) arrest warrant is that it establishes in rem junsdiction.
(It was noted that a state judge can issue a seizure warrant, but not the arrest warrant that establishes
federal court in rem jurisdiction.) The warrant is a formality in most cases - those in which the
government already has possession of the property The warrant also is useful to establish in rem
jurisdiction when the property is seized by local officers and turned over to federal officials; this
often happens.
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The concern with a clerk-issued warrant is that it is a seizure without a determination of
probable cause. Government attorneys now are advised to go to a judge in the circumstances
covered by G(3)(a)(iv), the rule is designed to codify and reaffirm actual practice.

It was decided that the probable cause determination should be made only by a federal judge.
As a matter of style, cutting across the Civil Rules, it must be decided whether it is better to say
"judge," "federal judge," "magistrate judge or distnct judge," or conceivably some other term. And
it must be decided whether to establish a preference for going first to a magistrate judge: "only after
a magistrate judge, or a district judge if a magistrate judge is not (reasonably) available, has
determined that there is probable cause for the arrest."

G(3)(b)(ii)(A), (C)

Rule G(3)(b)(ii) requires that the warrant be executed as soon as practicable, unless the court
directs a different time in any of three circumstances. The first circumstance, (A), is that the
complaint is under seal. NACDL assails this provision on the ground that there is no authority to
seal the complaint, and on the further ground that there is an abuse when the government seeks to
file under seal as a strategy to satisfy limitations periods while delaying further proceedings
indefinitely. The same protest is made as to the third circumstance, (C), that allows delay in
executing the warrant if the action is stayed prior to execution. (§ 983(a)(3)(A), with several
complications, requires that within 90 days after a claim is filed in an administrative forfeiture
proceeding the government file a civil-forfeiture action, or return the property.)

It is not clear how often the government seeks to delay execution of the warrant. Present
Rule E(4)(a) directs that the marshal "forthwith execute the process." NACDL likes this
requirement. (But note that Rule E(3)(c) provides that issuance and delivery of process in rem shall
be held in abeyance if the plaintiff so requests.) The "forthwith execute" provision has caused
problems for the government. There are three cases in the Central District of California - two of
them now on review in the Ninth Circuit - that dismiss the complaint as a sanction for failure to
serve "forthwith." That approach is inconsistent with sealing to protect sources of information, and
is inconsistent with a stay issued to protect sources of information. It also is inconsistent with the
problems that anse when the property is located abroad, where the government must rely on foreign
officials for execution.

NACDL's concerns seem to anse with respect to the CAFRA 90-day filing requirement and
statutes of limitations. One "limitations" illustration arises from the statute providing that electronic
funds are fungible for one year, but after that forfeiture of a present electronic fund is permitted only
if it can be traced to the original forfeitable fund. It is important to file within that year. Another
limitations problem arises in money-laundering; funds laundered long ago may be protected against
forfeiture, even though involved in a continuing scheme.

Satisfying these requirements without letting the claimants know is a legitimate concern. But
delay is authorized by Rule G only if the court is persuaded to seal the complaint or stay execution.

These provisions need to be contrasted with Civil Rule 4 provisions for serving the summons
and complaint in an ordinary civil action. In a forfeiture proceeding, the arrest warrant is served only
on the property, the "defendant" res. Statutory time limits are not geared to service of the arrest
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warrant. The complaint is served on identifiable potential claimants under G(4)(b), tnggenng the
times to claim and to answer. G(4) does not set any time for serving the notice. It may be necessary
to tend to the integration of G(4) with Civil Rule 4(m) Rule 4(m) addresses the time for serving
summons and complaint on a defendant. On its face, it does not apply to the different system in
forfeiture proceedings where the only defendant is the property, and notice (not summons) and
complaint are served on "any person who, appearing to have an interest in the property, is a potential
claimant." But these distinctions may prove confusing. If nothing else, it might help to have a
Committee Note stating that Rule 4(m) does not apply But thought also should be given to the
question whether to adapt something like Rule 4(m) to Rule G(4), perhaps as a parallel to G(3)(b)(ii)
requiring notice "as soon as practicable," with exceptions for sealed complaints, property abroad,
or stays

15 July 2003

Participants in the July 15 conference call included Cassella, Cooper, Heim, Jeffnes, Marcus,
McCabe, McKnight, and Rabiej.

Rule G(4)

Discussion, led by Heim, focused entirely on Rule G(4). Particular concern was expressed
as to five topics: How should notice be accomplished for unknown claimants - the questions
involve modes of publication, including reliance on the internet; whether e-mail should be permitted
as a means of direct notice under (4)(b); whether notice addressed to an inmate at a prison always
satisfies "Mullane" requirements; and what point should be used to measure the time to file claims
- whether the date when notice is sent or the date when it is received. These topics were woven
into discussion of each paragraph of subdivision (4).

(006)(C): As drafted (4)(a)(i)(C) allows newspaper publication in any one of three places -where

the action is filed, where the property was seized, or where the property is located. It was pointed
out that NACDL believes that notice always should be published where the action is filed. In
addition, if the action was filed in a different place, notice should be published either where the
property was seized or - in case of real property that was not seized - where the property is
located. Is that too much of a burden? In response, it was pointed out that the current rule and
statute refer only to publication where the action is filed. That is antiquated - it dates from a time
when the action could be filed only where the property is located. But venue has expanded, and the
purpose of the draft rule is to provide an opportunity to publish notice in a place that is most likely
to reach potential claimants. At the same time, notice is costly: the minimum cost is $1,000 in the
least expensive locations, and $2,000 is common. The government as a matter of practice does
publish in multiple locations when that seems appropriate. And it may make no sense to publish
where the action is filed if the property, seizure, or likely claimants are located elsewhere

It was suggested that these difficulties could be met by requiring publication both where the
action is filed and also - if different - in the place of seizure or the location of non-seized real
property, but also by permitting publication in only one place if the court grants relief. But it was
responded that publication usually is "immediate"; the need to seek relief from the court would
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involve thousands of applications in cases and at a time when the judge has no other reason to
become involved. And in more than 90% of forfeiture proceedings, there will be direct notice under
(4)(b) to at least some one potential claimant. Usually the property was seized from someone, or
there is a record owner or lienholder.

A different question addressed the NACDL concern that property may be moved away from
the place of seizure to justify publication in an unlikely place as the "location." The purpose of
referrng to the place where property is located was to address real property that has not been seized
- an action may be filed in one district to forfeit real property in another district. This can be made
clearer by drafting the rule to refer to the location of property that was not seized.

Further drafting suggestions were made. One was to require publication in whichever of the
alternative places is most likely to reach claimants. Another is to say something in more general
precatory terms about the need for notice by means best calculated to reach potential claimants. This
chore will be addressed.

(4ka)iii) provides that publication is not required if the value of the property is less than $1,000 and
direct notice is sent under (4)(b). It was asked how the rules should approach the drafting problem
that $1,000 may be an appropriate threshold now, but become too low with future inflation. $1,000
is about the minimum cost of notice in the least expensive districts. It seems inappropriate to require
costly publication when the value of the property - perhaps a cheap handgun or a "dirty magazine"
- is far less than the cost of notice. One possibility would be to discard any specific dollar figure,
relying instead on a provision for court permission to dispense with publication when there is direct
(4)(b) notice and the cost is unreasonable in light of the value of the property (or the cost exceeds
the value of the property). The alternative of providing a value index did not seem attractive,
although the Bankruptcy Rules do use indexing.

As part of this discussion, it was asked whether the provision in (4)(a)(i) describing notice
"unless the court orders otherwise" was intended to permit the court to order variations from the
requirements of (it), (11), and perhaps (iv). That was not the intent.

(4kakiv) addresses publication when the forfeiture property or a potential claimant is in a foreign
country. The action may be filed in Miami because that is where the property is, or it may be filed
in Miami even though the property is in Spain. It allows publication in the place where the action
is filed because that may be where potential claimants are located - the property is in Spain, but the
action is filed in Miami It allows publication where the property is located, because the claimants
may be in Spain, not Miami. It provides for notice in a newspaper published outside the country
where the property is located, but circulated within it, because some countries forbid publication in
domestic newspapers. In one action, notice was published in the International Herald Tribune
because the "victims" were located in 72 countries. It was asked whether here too there should be
a double notice requirement. always in the place where the action is filed, and also in the country
where the property is located or where potential claimants are likely to be found? It was answered
that often that would be an unnecessary burden; often there is only one "obvious" place to publish
Here too, precatory language will be added to parallel the language to be added to (iii).
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As a separate matter, it was pointed out that (iv) refers to a person "believed to be located in
a foreign country." Whose belief counts? It was agreed that this should be shifted to an active voice
- if the attorney for the government believes, or something like that. Part of the purpose is to avoid
any requirement that a court make a finding on this question.

(4Ya)(v) would permit notice on the Internet to substitute for newspaper publication in the discretion
of the Attorney General. The obvious question is whether this should be permitted only as a
supplement to newspaper publication, not as a substitute. Again, publication is expensive. And it
is seldom effective. Rather than convey notice to plausible claimants who otherwise would not have
notice, newspaper publication tends to draw cranks There is no point in adding Internet posting if
newspaper notice has to be published anyway. Indeed, the Department of Justice does not now have
the technology for Internet notice. It would have to establish a suitable "window" on the Department
or Marshal's web page. The window would reach notices of forfeiture by several alternative methods
- the date and place of seizure, description of the property seized, and so on. One compromise
approach would be to authorize the court to approve Internet notice as a substitute for newspaper
publication; if the device proved effective, it might become necessary to amend the rule.

Further discussion pointed out that Internet notice has the potential to be far more effective
than newspaper publication. Much depends on the design of the web site. Accepting that view, it
still remains to decide whether Internet notice should be confided to government discretion. What
we really want is for the Department to design a web site that works, and then approve its use for all
cases. But there may not be sufficient incentive for the Department to construct the site on a trial
basis. Among other risks, a trial may show that the nature of internet notice draws many more
cranks than newspaper publication, and does little to find real claimants.

This provision will be revised. It may say that Internet notice can be substituted for
newspaper notice if in the circumstances it seems more likely to be effective. Some other functional
concept may be found. But something will be required to replace simple reliance on the Attorney
General's discretion.

4(a) Structure: It was agreed that the structure of 4(a) would be improved by separating provisions
dealing with the content of the notice from the provisions dealing with the method of giving notice.
The content provisions are now (a)(1)(A) and (B). The rest is method. As to contents, we should add
a provision - similar to the pleading requirement in (2)(a) - requiring a description of the property
subject to forfeiture.

4(b) is a first-ever provision for direct notice to any person who, appearing to have an interest in the
property, is a potential claimant. There is no provision setting the time when notice must be sent.
The forfeiture statutes do not have any such requirement. Although it would be possible to set some
time limit from the time the action is filed, the limit would be one more complication. And the limit
would serve little purpose The government cannot move the case along until notice is sent: it is the
sending of notice that establishes the time to claim, and, after claiming, to answer.

NACDL raises a broader question It would prefer that instead of notice, potential claimants
be served in the manner of Civil Rule 4. But the "defendant" in an in rem forfeiture action is the
property; service is made by executing the arrest warrant or restraining order, or by the distinctive
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procedures established for real property. The Department of Justice believes that claimants are
entitled to due process notice, but not formal service

It was pointed out that CAFRA refers to filing a claim 30 days from "service" of the
complaint. Yet this reference to service appears in conjunction with provisions that invoke the
Admiralty Rules. The Department reads this reference to service to mean "receiving" a copy of the
complaint, not to imply that technical service is required.

(b)(i): One of the methods of notice authorized by (b)(n) is service on counsel representing a
potential claimant. The representation need not be with respect to the seizure; it may be
representation in a related investigation, administrative forfeiture proceeding, or criminal case. The
representation must be in a related proceeding, reducing the concern that counsel in some quite
different matter (such as family-law, personal-injury, or other typical human problems) should not
be expected to assume responsibility even for notice in a forfeiture proceeding. But real questions
remain whether it can be presumed that counsel is authorized to receive notice in a separate
proceeding, and whether counsel will believe that one authorization authorizes representation in
separate forfeiture proceedings. Counsel may not wish or even be willing to undertake
representation in the forfeiture proceeding. The Department, however, relies on case law saying that
service can be made on counsel Service on counsel is in fact more effective because counsel
understands the notice and the importance of responding to the notice. The claimant may choose to
ignore the notice At times counsel is the only person who can be located. Generally the Department
tries to serve both counsel and claimant, but needs a safe procedure for cases where it has no address
- or a wrong address - for the potential claimant. It was asked whether the rule should be
amended to require an effort to give notice to both potential claimant and counsel when that is
reasonably possible. This question was supported by observing that diligent efforts should be made
to send notice to the potential claimant. An effort will be made to draft an amendment that requires
appropriate efforts to send notice to the potential claimant, but that accepts service on counsel in a
related proceeding as sufficient when that is all that can reasonably be accomplished.

A separate question was asked about the mode of notice. The draft allows electronic mail
to substitute for postal mail or private canrer. Why not always require post or private canrer,
allowing supplementation by electronic mail? It was observed that when the government has an
active e-mail address, that should suffice, particularly when the potential claimant has asked for
notice by that means. Electronic mail would be used only when the government is confident that it
can generate adequate proof of notice, akin to proof of service. Electronic mail is a convenient back-
up when postal mail is returned, or the addressee refuses to sign a return receipt. The rule might
require that the government show that notice was sent to a working e-mail address and was
reasonably calculated to effect actual notice. But an alternative draft will be prepared that allows e-
mail notice only with the consent of the potential claimant. As a starting point, Civil Rule 5(b)(2)(D)
will be considered - Rule 5 authorizes service of papers after the summons and complaint by
electronic means "consented to in writing by the person served."

The relationship between (b)(ii) and (b)(in) and (iv) was addressed. The intention was that
(i) state the requirement of notice. (n) describes the general means for giving notice (iii) describes
the particular means for addressing an incarcerated person (iv) allows - but does not require -
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notice to be sent to the address given by a person who was arrested in connection with the offense
giving rise to the forfeiture but who is not incarcerated. It may be that some revisions should be
made to make this relationship clear to all readers.

It was agreed that the final sentence of (b)(ii) stating that notice is sent on the date it is mailed
or given to a commercial carrier should be made a separate paragraph. (It might be added that this
provision does not state the date of sending notice by electronic means.)

(b)(iii): (b)(iii) provides notice to a potential inmate who is incarcerated by sending to the
incarceration facility. It says nothing of a return receipt. Given the uncertainties of internal mail
distribution systems, it was suggested that a return receipt should be required. Requirng this proof
would relieve the government, courts, and rule drafters of the need to police the reliability of internal
distribution systems. And proof of actual receipt also would protect against failures by the unreliable
systems. But it was pointed out that the receipt will be signed by the jailer, not the potential claimant.
In the Dusenbery case the Supreme Court ruled that due process is satisfied by addressing notice to
a person at a prison address; it refused to require proof that the prison distribution system actually
got notice to the inmate, but accepted proof that the prison has a generally reliable distribution
system. This ruling reflects the problem that potential claimants are incarcerated in every type of
facility known in this country, including local lock-ups. The United States cannot assure the
reliability of internal delivery systems in all of these facilities. Neither will it work to draft a rule
that defines suitable internal distribution facilities. But as a matter of comfort, (b)(iii) can be
amended by adding to it the "magic words" the Supreme Court used to describe due-process
requirements.

It was observed that if the potential claimant's lawyer is served under (b)(ii), that gives
additional protection against possible failures of a prison's internal mail distribution system. This
observation led back to the question whether notice should be required both to counsel and to the
potential claimant. Again it was noted that the Department believes it wrong to require notice to
both; at most, an attempt to send notice to the potential claimant should be required if the
Department seeks to rely on notice to counsel.

(b)(lv): It was noted that (b)(i) says the Attorney General "must" send notice (b)(ni) says that notice
to an incarcerated person "must" be sent to the incarceration facility. But (b)(ii) says that notice
"may" be sent to the potential claimant or to counsel, and (b)(iv) says that notice "may" be sent to
a person arrested but not incarcerated at the address given at the time of arrest or release from
custody unless a different address has been given later. Why this alternation of "must" and "may"?
The basic notice requirement in (1) is indeed a requirement, a "must " "May" is used in (ii) to
express the option - either notice to the potential claimant or notice to counsel. "Must" is used in
(iii) to make clear the obligation to address notice to the claimant at the place of incarceration,
defeating any attempt to rely on notice to another address such as home, a relative's home, orthe like.
And "may" is used in (iv) because the government may in fact know of a better address than the
address given by the potential claimant at the time of arrest or release.

(b(v): The first question addressed the relationship between (b)(v), setting the time to file a claim
after notice is sent, and Civil Rules 5 and 6, which describe the time of service and the time to
respond after service by mail, carmer, or electronic means. Rule 5(b) sets the time of service by mail
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as mailing; service by carrier occurs at the time of delivery to the agency designated to make
delivery; service by electronic means at the time of transmission (but this is undone if the party
making service learns that the transmission did not reach the person to be served).

(b)(v) sets the time to claim to run from the time notice is sent by analogy to CAFRA.
Section 983(a)(2)(B) describes the notice procedure for administrative forfeiture, setting the time to
respond from the date the letter is mailed. Section 983(a)(4), addressing judicial forfeiture
proceedings, sets the time to claim as 30 days from "service" of the complaint. But it does not say
what "service" is, nor how it is accomplished. The question is parallel to the fundamental question
addressed with (b)(i): should we require formal "service," or only notice?

NACDL objects to the provision that the notice sets the time for filing a claim from the time
the notice is sent. It would prefer that the time be set from the time notice is received. But a specific
date cannot be set in the notice if the time must be measured from the time of receipt; the
government cannot know the time of receipt when it sends the notice.

One possible compromise would be to lengthen the time to claim measured from sending the
notice. If the time is set at 35 days, 5 days longer than the statutory period, the result almost always
should be more time than would be allowed by 30 days measured from actual receipt. (The most
frequent occasions in which 30 days from actual receipt would allow more time are likely to arise
from delays in prison mail distribution systems.)

The consequence of filing a claim late is that the claimant lacks "statutory standing." But
the failure is not jurisdictional. Courts have authority to grant relief, and will grant relief if there is
a good reason. Failure to get timely notice often would be good reason to grant relief.

General: It was suggested that the taglines introducing paragraphs (a) and (b) should be more helpful.
Perhaps (a) should be "Notice by Publication," and (b) "Notice to Potential Claimants."

The present draft repeatedly places responsibilities on "the Attorney General." CAFRA
repeatedly refers to the "government." The Criminal Rules carefully define "attorney for the
government." There is a risk in referring to the Attorney General - acts by an Assistant United
States Attorney may be held ineffective if there is not a sufficiently detailed delegation of authority.
This is a general issue that must be considered further with respect to all parts of Rule G

19 August 2003

Participants in the August 19 conference call included Cassella, Cooper, Diver, Heim, Ishida,
Jeffnes, Kyle, Marcus, McKnight, Rabiej, and Rosenthal

Ned Diver's August 18 memorandum on standing was distributed on August 18. The
standing issues pervade draft Rule G(7), one of the two subdivisions slated for this conference, and
also are embodied in Rule G(5). It was decided that the broad standing question should be deferred
to permit discussion of the topics that subcommittee members had a better opportunity to prepare

Judge Kyle led the discussion of G(6) and (7). To help frame the discussion, subcommittee
members had a memorandum describing the issues prepared by Cassella.
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Rule G(6)

Subdivision (6) deals with preservation and disposition of property subject to a forfeiture
proceeding. NACDL objects to some of its provisions, particularly (b)(i)(A) and (C).

Much of (b)(1), including subparagraphs (A) and (B), is drawn from Rule E(9)(b). (A),
however, adds a new ground for ordenng sale - that the property is subject to diminution in value.
(C), allowing sale of property subject to a mortgage or taxes on which the owner is in default, is new.
(D), allowing sale for "other good cause," also is new.

The provision for sale of property subject to declining value was explained to involve a
variety of circumstances. The property may be a current model automobile, subject not only to
storage costs but to inevitably falling value. It may be stock, subject to market fluctuations. A going
business loses all value unless it is operated. A home may deteriorate if not occupied. The injury
arises because the property is being detained in custody pending resolution of the action.

It was asked what property falls outside the diminution-in-value provision if market risk is
treated as diminution in value. The response was that a pile of cash is outside, and so is a bank
account.

Interlocutory sales are fairly routine, but do not occur in a large percentage of cases. The
Department of Justice believes that current practice allows sale to protect against diminution in
value, and seeks sale orders on these grounds, even though present Rule E does not expressly provide
for it.

It was asked whether any need to protect against diminution in value is better served by the
provision in (D) that allows sale for other good cause. The value of adding an express reference in
the rule is that it avoids the need to establish that this is among the grounds that can be good cause
for sale. Courts allow sale on this ground now; it is helpful to incorporate the practice in explicit rule
text. When we are sure we mean it, it is better to put the provision in the rule than to relegate it to
a Committee Note

Yet almost all property is subject to diminution in value over time, with exceptions for rare
items - a 2003 Jaguar is likely to depreciate for the foreseeable future, while a 1953 Jaguar may
appreciate.

The concern about fluctuating market values was addressed from a style perspective. There
are many commas in the draft. It seems to be intended that the final four categories are all qualified
by "being detained in custody pending the action" - it is the court's custody that increases the risk
of diminished value, not market fluctuations. But it may be argued that custody causes an inability
to take advantage of market fluctuations, and thus causes a diminution in value. And "when there
is a market, there is fluctuation."

At times the parties agree to a sale order. But party agreement is not inevitable even when
declining value is inevitable. Some owners really want to regain possession of this particular
automobile, Often the inability to agree arises from sheer obstreperousness Usually courts order
sale without difficulty in such circumstances.
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This discussion concluded by agreeing that "diminution in value" should be deleted. "It
covers too many possibilities." This may be described in the Committee Note as one illustration of
good cause for ordenng sale.

Turning to (6)(C), it was noted that NACDL protests that sale of property subject to a
defaulted mortgage or tax liens could exacerbate erroneous deprivations of property. But the reason
for adding this provision - there is no analogue in present E(9)(b) - is that "almost always the
owner stops paying on the mortgage." The Department prefers to ask the lender not to foreclose.
A foreclosing lender is interested only in realizing the amount of its claim. The Department has an
established policy of asking lenders to forgo foreclosure, including a practice of requesting
authonzation for a judicial sale that may yield a better price than a foreclosure sale. The sale
proceeds are held in escrow pending completion of the forfeiture proceeding. If the property is not
forfeited, the owner and mortgage lender divide the sale price according to their interests. If the
property is forfeited, the lender (if innocent) gets the amount of its security interest. When a lender
balks at this arrangement, the Department at times has been able to enjoin a foreclosure sale, or to
remove a state-court proceeding and win a stay in federal court, or to invoke some statutes that allow
it to force the mortgagee to make its claim in the forfeiture proceeding.

The court sale and escrow arrangement better protects the owner and the government by
improving the prospect that the sale will yield an amount greater than the mortgagee's security
interest. But courts are divided on the lender's ability to recover penalties, attorney fees, and like
amounts when the sale proceeds are distributed. If the government loses its forfeiture claim, there
is no federal law addressing the question whether the lender can recover penalties for late payment
and the like - but the same questions anse when the property is not sold under federal-court order.

It was noted that the owner may stop making payments on mortgaged property because
unable to pay, and that the seizure of property for forfeiture may be the cause. But the Department
believes that ordinarily the failure to pay is because the owner concludes that further payments would
only be throwing good money after bad. Whatever the reason, the Department believes that state-Jaw
obligations to make payments on a mortgage loan are not subject to a defense of impossibility or
similar defenses based on the argument that government seizure of the debtor's assets caused the
failure to pay. Although these arrangements are easily made when all parties agree, claimants often
oppose everything at every turn It is helpful to have an express rule provision as support for
persuading the lender that its interests can be effectively protected in this way. The Department has
a published policy covenng this practice.

NACDL has protested that the government often is the cause of mortgage defaults because
it seizes all assets. But the court makes a balancing judgment. It may refuse to order sale if the
claimant shows good reason for avoiding sale - it is the "family farm" - and good excuse for not
continuing payments - the forfeiture proceeding has locked up available assets, and past payment
history is good.

As with the diminution-in-value issue, this ground for sale could be covered by the residual
"good cause" provision. But there may be an advantage in an explicit provision.
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It was suggested that the rule should make clear the court's duty to look at all issues on all
sides. This can be accomplished by adding a "good cause" requirement to all grounds for sale in
(6)(b)(i): "* * * the court for good cause may order all or part of the property sold ** *." A generic
"good cause" provision could be retained as (D), modified to avoid pure redundancy - "(D) other
circumstances establish good cause" (or something like that).

The generic good-cause requirement would emphasize the interests of the owner who is not
simply avoiding payment. The party moving for a sale order would have the burden in any event;
adding "good cause" would not much change the weight of the burden.

It was pointed out that this introduction of "good cause" as a predicate for all sale orders
would add another departure from present E(9)(b), and might raise questions whether sale may be
ordered under E(9)(b) without showing good cause. But there are many divergences between draft
G(6)(b) and E(9)(b), reducing the risk that any implication would be read back into E(9)(b).

It was pointed out that the provision for delivering property to the claimant, G(6)(b)(ii) is not
an answer for all of these problems. Some property is itself a likely tool of crime, even though not
unlawful in itself-- an airplane specially designed to carry drugs, a drug house, or the like. In other
circumstances, however, the government is pleased to release property to the claimant - a load of
fish subject to forfeiture for unlawful harvesting, for example, is often better returned to the claimant
for prompt disposition.

It was agreed to add "good cause" to preface all grounds for sale described in (6)(b)(1),
retaining a modified residual good-cause provision as (D).

Finally, NACDL believes that an express stay provision should be added to draft (6)(d),
which provides for disposing of the property or sales proceeds upon completion of the forfeiture
proceeding by entry of an order of forfeiture. But it was agreed that stay provisions do not have to
be included in every rule provision that addresses what is done after final judgment. There are
statutory stay provisions in 28 U.S.C. § 1355, Civil Rule 62, and Appellate Rule 8.

Rule 6(d) should be revised, however, to refer to a "judgment of forfeiture" (or "forfeiture
judgment), rather than an "order of forfeiture."

A related style question was noted. Draft 6(a), taken verbatim from present E(10), refers to
"any order necessary to preserve the property." Should this be "any order necessary for preservation
of the property"?

Rule G(7)

Subdivision (7)(a)

Rule G(7)(a) deals with standing to suppress property as evidence, not standing to claim.
Standing to contest the lawfulness of the seizure turns generally on having an expectation of privacy
that was invaded by the seizure.

The draft describes a motion "to suppress use of the property as evidence at the forfeiture
trial." Suppression would extend to use on a summary-judgment motion, since only evidence
admissible at trial can be considered on summary judgment.
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Suppression as evidence of the property subject to forfeiture does not automatically defeat
forfeiture. If the property is money, for example, the money and the results of drug-residue tests on
the money would be excluded, but independently derived evidence might establish forfettability.

The "at trial" limitation on forfeiture does not appear to address the "fruits of the poisonous
tree" issue, the draft addresses only suppression of unlawfully seized property subject to forfeiture,
leaving related issues to general practice.

It was pointed out that no one has identified any advantage from including the "at trial"
limitation. And there may be disadvantages. It would be necessary to remind the court that
suppression at trial entails suppression for summary judgment. And there might be an inference that
a ruling granting suppression would be denied the ordinary issue-preclusion effects.

It was agreed to delete the "at the forfeiture trial" phrase.

Subdivision 7(b)

Draft (7)(b)(i) limits a claimant's right to make any Civil Rule 12(b) motion by requiring that
the claimant file both claim and answer before moving to dismiss. It is intended to reach all 12(b)
motions, particularly lack of subject-matter jurisdiction, lack of property jurisdiction, improper
venue, and failure to state a claim.

The claim-and-answer requirement was included "to level the playing field." The
government should be able to cross-move to dismiss the claim for lack of standing when the claimant
moves to dismiss the forfeiture proceeding. The government "should not risk losing property to
someone without standing." But the government cannot make the cross-motion unless it knows who
the claimant is. That requires an answer that shows the basis for making the claim and responses
to Rule G(5)(c) interrogatories that inquire into the identity of the claimant and the claimant's
relationship to the property. The government should not be forced to litigate even Rule 12(b)
questions with "just anyone who learns of the forfeiture proceeding and seeks to take advantage."

This provision is intended to "overrule" the Third Circuit decision in U.S. v $8,221,877.16,
2003,330 F.3d 141 The Third Circuit ruled that a claimant may move to dismiss for failure to state
a claim before filing an answer, relying on the general provisions of Rule 12(a), which are not
inconsistent with the Supplemental Rules. It also found a pre-answer motion to be good policy
because it holds the government to the heightened pleading standards now set out in Rule E(2) and
incorporated in draft Rule G(2). In addition, it expressed concern that it would be a waste of
resources to require the claimant to answer extensive interrogatories if a motion to dismiss would
succeed. At the same time, it recognized what it characterized as the "efficiency" argument made
by the government

A first observation was that as drafted, (7)(b) provides for a motion to dismiss only by "a
party with standing." That seems to imply that a movant has the burden of establishing standing.
Why is that not enough 9 If the motion is made before the answer, the movant will be obliged to
reveal at least as much information as would appear in claim and answer. This also may be linked
to draft 7(d)(n), which states that standing is a matter to be determined by the court, not a jury.
Despite the link, however, there is an independent question - although the court surely would offer

52



opportunities for discovery and argument before deciding the standing question, should the
government have the advantages of claim, answer, and "standing interrogatories" to facilitate filing
a cross-motion to dismiss the claim at the same time as a motion is made to dismiss the forfeiture?

Although the draft provisions that seek to define standing may be questioned on Enabling
Act grounds, and alternatively as a matter better left to Congress, the proposed 7(b) procedure is
independent of the standing definition. It would have meaning even if no attempt is made to define
standing to claim in Rule G.

The burden of answenng G(5)(c) interrogatories addressed only to standing is less than the
burden of answenng comprehensive interrogatones that concerned the Third Circuit. And the
government wants to know when, from whom, and in what circumstances the claimant acquired the
property interest that is asserted. A typical claim may be that "the cash you seized belongs to me"
- even though the claimant was not present at the seizure and has no apparent connection to the
place of seizure.

Draft 7(c) provides that the government may move at any time before trial to strike a claim
and answer for failure to comply with Rule G(5) requirements, including the "pleading"
requirements for claim and answer. But a motion to dismiss on these grounds, as compared to lack
of standing, is likely to fail. "It's easy to plead a claim." The "standing interrogatones" call for
better information, requiring the claimant to articulate facts just as the government must plead in
detail in the forfeiture complaint. Draft 5(c)(2) requires that the interrogatories be answered before
a 7(b) motion can be made to dismiss the complaint.

It was observed that judgment about this proposed procedure is affected by charactenzation
of the claimant. One view is that the claimant is like a plaintiff, and should be subjected to plaintiff-
like pleading obligations. The original plaintiff is the government, the original defendant is the
property, and the claimant is in effect an intervenor seeking to assert a claim just as a plaintiff does.
The other view is that we should not be blinded by the fiction that the "defendant" is the property.
The government is a real plaintiff, asserting a real claim to take property. What it wants to do is to
cut off all interests of all people in the property. When an interested person appears, that person is
a real defendant in every sense. The government remains obliged to carry any plaintiffs burden -
including the initial responsibility to pick a proper court and plead a sufficient claim. Failing that,
the government is properly put out of court before the claimant is required to do anything more than
point out the government's failings.

(As related observations, it was noted that many courts draw a "statutory standing" concept
from the claim requirements set out in present C(6). They are established to avoid the abuse that
inheres in an in rem proceeding.)

The Department wants to equate "standing" with the CAFRA definition of "ownership" for
the "innocent owner" defense. In addressing the rule, it is necessary to separate two questions: (1)
what interest suffices to establish standing; and (2) what showing of that interest must be made, and
when, by a claimant

As a bnef summary, the sequence contemplated by 7(b) is this: the government files a
forfeiture complaint The claimant appears The government files standing-only interrogatories.
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The claimant answers the complaint and also answers the interrogatories. After that point, the
government can move to strike the claim and answer, and the claimant can move to dismiss the
complaint. The court is free to decide which motion to decide first, but it cannot dismiss the
complaint without determining that the claimant has standing.

25 September 2003

Participants in the September 25 conference call included Cassella, Cooper, Diver, Gensler,
Heim, Ishida, Kyle, Marcus, McKnight, Rabiej, and Rosenthal.

Judge McKnight framed the subject by suggesting that the time had come to focus on the
standing provisions in draft Supplemental Rule G. The first discussion of these topics led to Ned
Diver's excellent research memorandum on current claim standing doctnne. The issues framed by
the August conference call were distilled in a senes of notes by Cooper. Judge Kyle, who is charged
with leading the discussion of the draft G(7) standing provisions, invited Cassella - only recently
returned to the office - to provide the very helpful response that states the government's support
for the draft provisions.

The standing questions involve two quite separate issues. The first is whether it is wise to
attempt to adopt claim standing standards in Rule G. The second is whether Rule G should adopt
specific procedures for raising and resolving standing issues even if the definition of standing is
abandoned. These two issues are better discussed separately.

Define Standing?

The central standing definition appears in draft G(7)(d)(i): "A party has standing to contest
a forfeiture action if the party has an ownership or possessory interest in the property as defined by
18 U.S C. § 983(d)(6)."

Initial Statement of Doubt The question whether Rule G should adopt this definition of standing,
or any other definition, was launched by a summary of the arguments that it is unwise to attempt any
definition. The arguments divide into two sets. The first set suggests that it is unwise to attempt any
definition. The second set suggests that the proposed definition is too narrow.

As a general matter, claim standing is a sensitive issue. Any definition will provoke dissent
in the organizations of lawyers who have experience with civil forfeiture. The disputes may distract
attention from other issues. The occasion for reconsidering standing, moreover, arises from changes
in forfeiture procedure made by the Civil Asset Forfeiture Reform Act in 2000. Congress may
believe, or be persuaded to believe, that any attempt to narrow standing is an attack on this recent
legislation.

More pointedly, it may be argued that CAFRA itself has defined claim standing. § 983(a)(4)
states that once a civil forfeiture complaint is filed, "any person claiming an interest in the seized
property may file a claim asserting such person's interest in the property." Professor Gensler believes
that this provision could easily be read as a somewhat narrower version of the "citizen" or "person
aggrieved" standing provisions frequently adopted by Congress. Others are more confident that this
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provision seems too open-ended to be a standing provision. Standing must be established, not
merely claimed; there must in fact be an interest in the property. And there is no apparent definition
of what qualifies as an "interest." Nonetheless, the argument will be made, and might persuade
either courts or Congress. If this indeed counts as a statutory definition of standing, it would not be
wise to attempt to supersede such recent legislation absent truly compelling reasons.

The standing question remains tightly tied to CAFRA even if it be assumed that § 983(a)(4)
does not define standing. CAFRA substantially changed the government's burden in forfeiture
proceedings. Before CAFRA, the government needed only to show probable cause, and could rely
on hearsay for the showing. The burden then fell on the claimant to show that the property is not
forfeitable (or to establish an innocent owner defense in the forfeiture systems that recognized it).
After CAFRA, the government must carry the burden of proving forfeitability. The desire to
heighten the claim standing threshold grows directly out of this change. The need to prove
forfeitability has two senous consequences First, proof often is difficult - there may be strongly
suggestive circumstances, but little direct evidence. Second, disclosing available direct evidence
may jeopardize ongoing criminal investigations or even endanger confidential informants. The
government believes it should not be forced into these difficulties until a claimant has established
a sufficient interest in the property. That argument, however, may be seen as an indirect attempt to
diminish the effect of the CAFRA reform. It will be argued that Congress acted against the
background of established standing doctrine, and that an attempt to heighten standing requirements
is an attack on CAFRA.

Finally, questions of Enabling Act authority add force to the doubts whether it is wise to use
the Enabling Act process to define standing. The two concerns are not entirely independent. The
resources available to the Advisory Committee, the Standing Committee, and the Judicial
Conference may not be fully adequate to support the advice the Supreme Court should have before
adopting a rule that can be appraised only with full knowledge of the civil forfeiture world. This
information need may suggest that the question trenches on substantive rights. More directly, the
proposed definition is designed to defeat standing in some situations where standing now is
recognized. Property interests that have been protected no longer would be protected. For want of
standing to claim, the property may be forfeit when, had standing been recognized, forfeiture would
fail. This consequence affects substantive rights. Although procedure is designed to affect
substantive rights, the tie is so direct and so clearly focused on disqualifying some substantive rights
that the rule may fail as one that abridges, or at least modifies, substantive rights.

The arguments that the proposed definition is too narrow build out from the argument that
Congress did not mean to define standing when it defined ownership for purposes of the innocent-
owner defense. To be sure, most of the claimants who had standing under pre-CAFRA law would
qualify as "owners" under this definition. It is said that Congress studied the standing cases in
formulating the definition. But it is clear that the definition excludes some interests that supported
claim standing under pre-CAFRA law, and there is no direct evidence that Congress thought it was
simultaneously restricting standing. If anything, the open-ended claiming provision in § 983(a)(4)
looks the other way Nor is there any reason to connect the innocent owner defense to standing. An
owner is protected, if innocent, even though the property is forfeitable. If the property is not
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forfeitable, there is no need to face the question of innocence and there is no reason to deny

protection of interests broader than those that warrant return of forfeitable property.

This argument is most pointed with respect to possessory interests that do not qualify as

ownership under § 983(d)(6). A person who has $100,000 in an attache case is protected against

anyone in the world who tries to take it by force or fraud. That interest also should be protectable

to the extent of requinng that the government prove forfeitability or return the property after seizing

it. So too, a person who has record title to real property is protected against ouster, occupancy, or

damage by anyone else; protection should extend to requinng the government to prove forfeitability

before taking control and making disposition of the property.

The pragmatic arguments in favor of a narrower definition are more difficult to counter, but

may not be compelling. The Department recognizes that most civil forfeiture proceedings are

resolved without any claim being filed, and that many claims can be defeated even under current

standing doctnne without any need to try the forfeiture issue. Nuisance claimants undoubtedly

appear - the prisoner who reads published forfeiture notices and routinely files claims in every

action he reads of. "Stalking horse" nominal record title owners surely appear. Couriers who assert

ignorance of drug organization figures are familiar. Letting property go in circumstances that

promise enrichment of criminals is galling. But it has not been shown that the cumulative effect of

these problems justifies the adoption of the innocent-owner definition of ownership for standing

purposes.

Initial Justification The defense of the standing definition began with a reminder that this issue is

separate from the draft provisions addressing procedures to raise and resolve standing. Revision or

abandonment of the definition need not affect the other procedural provisions.

The argument that § 983(a)(4) defines claim standing is not persuasive. The statute refers

to a person "claiming" an interest, not a person "with" an interest. A bare claim of standing cannot

establish standing. The interest must be substantiated. The statute is only procedural, aimed at

invoking the supplemental rules and providing a specific time (later adopted into present Rule

C(6)(a)(i)) for filing a claim. It means only to recognize a procedural threshold. Rather than write

a provision permitting "any person" to file a claim, implicitly abandoning any standing requirement

and risking an Article In encounter, Congress meant only that the claim itself must identify an

interest that supports standing.

The argument that a standing definition would undercut the CAFRA decision that the

government must carry the burden of proving forfeitability also fails. The standing definition will

affect only a small portion of civil forfeiture cases. There are thousands of uncontested proceedings
Claims are struck for lack of standing in many other cases under current standing tests. The

government is not required to prove forfeitability in these cases, and that result does not undermine

the CAFRA reforms. A case with a claim filed by a person who has no interest cannot be

distinguished from a case in which there is no claim at all, or a case in which the claim is untimely
- in none of these cases does the purpose of CAFRA require that the government prove
forfertability.
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The question of Enabling Act authority can be resolved without discomfort about running
counter to Congress. Congress defined both "innocence" and "owner" in CAFRA. It is easier to be
an owner than to be innocent. Recognizing standing as an owner simply opens the path to litigating
innocence. The fact that Congress borrowed from standing cases in defining ownership supports
reliance on the definition for standing purposes as well. What the draft rule does is to collapse three
elements into two. Current law uses a "colorable interest" test for claim standing, defines
"ownership" for substantive purposes but without any procedural consequence, and also defines
innocence. The draft proposes to abandon the colorable interest test, adopting the definition of
ownership for standing purposes in addition to its present substantive role.

That leaves the question of the simple possessory interest, or bare legal title. A possessor
who is willing to identify a bailor is an owner within the statutory definition. The government is
now litigating in Iowa the standing question raised by a claimant who had possession but who
refuses to identify the owner. The government believes that current law does not clearly resolve the
question whether a claim of possession without more suffices for claim standing.

So for a named title owner. The title may have been fraudulently procured, or not real. But
if state law protects you, you are an owner. An answer must be given for the problem of
distinguishing between a "real owner" and a mere "front." It is better to answer this question as part
of the standing inquiry, not to defer it to proof of the innocent-owner defense.

Discussion. Discussion began by pointing to § 983(f)(1)(A), which authorizes "immediate release
of seized property" pending resolution of forfeiture proceedings to a "claimant [who] has a
possessory interest in the property." Why, it was asked, does this not clearly reflect recognition that
a possessory interest supports claim standing? The response was that this provision is addressed to
the hardship of depriving a person who had possession of continuing possession while forfeiture
proceedings wend along the road to conclusion. But it was rejoined that it would be strange to defeat
this protective device by adopting a standing definition that defeats the right to make the claim that
leads to protecting possession. The surrejoinder was that usually the (f)(1)(A) question anses in
nonjudicial forfeiture proceedings, before a civil forfeiture action is filed. The statute does not help
to decide who has standing. So a bailee-possessor is not an owner if unwilling to identify the bailor,
and should lack standing.

Another CAFRA provision was pointed out. Section 983(b)(1)(A) and (2)(A) address
appointment of counsel for "a person with standing to contest the forfeiture." Does this define
standing? The answer was that the onginal draft of this statute did not refer to standing. The
government objected that counsel should not be appointed for a person who lacks standing to claim;
this narrowing language was adopted without making any attempt to define standing tests.

Apart from CAFRA provisions, it was suggested that forfeiture is like a great many other
settings in which you look to case law for standing rules. The government agrees that if Rule G
adopts the § 983(d)(6) definition of owner as a standing definition, at best the rule would be making
explicit what now is only implicit in the statute There is no other definition of standing If Rule G
defines standing, the definition would then carry back to define standing for purposes of appointing
counsel under § 983(b). But there will be no impact on appointment under (b)(2)(A), which
addresses only the situation in which forfeiture seeks to reach real property that the claimant is using
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as a pnmary residence. Standing clearly exists. Nor is there likely to be much impact on standing

under (b)(1)(A), which addresses a claimant who is represented by appointed counsel in connection

with a cnminal case related to the forfeiture.

Looking the other way, it was suggested that the definition of "ownership" in (d)(6) is fairly

broad. Perhaps adopting it into Rule G would not defeat standing in many circumstances that should

cause concern. One common problem remains with possessory interests. Another is "nominees,"

who are excluded from (d)(6). A mere squatter also would lack standing to challenge forfeiture of

a home owned by someone else.

Returning to the (d)(6) provision that a bailee is an owner only if the bailor is identified, it

was asked why the government wants the bailor to be identified. At times, the information is useful

for further investigation. But the government interest often is to protect law-enforcement

intelligence and ongoing investigations. If the bailee does identify a bailor - "my brother gave it

to me" - there would be a hearing to establish the truth of the matter.

The government prefers to limit possessor standing to the bailee who identifies the bailor.

Present case law denies claim standing when property is taken from the possession of a person who

claims not to have been aware of the possession - "I did not know the money was in my suitcase."

That is "naked possession." Beyond that, the government wants to avoid litigating forfeiture when

the claimant asserts only knowing possession. There are not many of these cases, but they are

troubling ones. Commonly they involve couriers or mere straw owners. It was pointed out that mere

possession is protected against taking by others: why not protect against the government as well?

The government believes that protection should not go this far, and that current standing decisions

do not recognize the policy concerns that underlie the government position.

Current standing decisions look for a "colorable interest," or recognize "a very low

threshold," or say that "the law is very forgiving." The government urged that these standards were

too low before CAFRA was adopted, but did not much focus on the distinction between standing and

ownership until a few years ago. The distinction was less of an issue when the government's initial

burden was only to show probable cause, based on hearsay; the ownership question was reached

quickly in the course of the litigation.

We are seeing cases in which couners are accorded standing. This has not been litigated in

every court The reason it is being tested now in Iowa is that the Eighth Circuit has said that

possession is not ownership.

To prove that seized cash is drug money, the government commonly relies on a four-point

circumstantial test. (1) The explanation of possession is ludicrous. (2) A dog alerted on the cash.

(3) The money was packaged in the manner typical of drug money - duct tape and all. (4) The

amount is inconsistent with identified legitimate income. These circumstantial showings do not

always carry the day. Some courts are not impressed by "dog sniffs." The Third Circuit wants some

additional circumstances, such as prior drug arrests or convictions. And there are proceedings that

involve couners in which the government has more and better evidence but dares not use it. Even

when there is nothing more, the government believes it should be able to forfeit money carried by

a courier.
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Of course there is no problem with standing if a claimant appears who asserts ownership.
The problem is the claimant who has little or no interest; he should not win without saying that it is
his There are cases in which the upper-level drug dealers put someone else forward to make the
claim.

The government is concerned not only to protect ongoing investigations and confidential
informants. It also is concerned to keep drug money out of drug dealers' hands.

It was asked whether the risk of putting on all available evidence can be reduced by

protecting against disclosure of confidential information. The government must prove forfeitability.
It can, if it chooses, rely solely on circumstantial evidence, risking loss on forfeitability and
protecting ongoing investigations and confidential information. Or it can choose to reveal some
information to enhance its proof of forfeitability, but still protect confidentiality interests in
information it chooses not to use. The confidential-informant privilege in fact operates effectively
to defeat attempts to discover information that would jeopardize informants when the government
chooses not to advance related evidence.

The government's choice, then, often is between protecting law-enforcement interests and
producing the most persuasive case of forfeitability. A heightened standing test would reduce the
number of occasions on which the government must make the choice.

It might be possible to adopt a sliding-scale standing test that demands an enhanced interest

when there is a law-enforcement need But there is no indication of any such test in the cases, and

it would be difficult to draft.

This discussion prompted a return to the opening query: Are these questions fit for resolution
by the Advisory Committee and the full Enabling Act process, or are they better left to Congress 9

If we accept the view that § 983(d)(6) was intended to define standing, we have no problem. Even
if not, the government believes that adopting it into Rule G would not cut off substantive rights
established by statute. But adoption would cut off some claimants recognized by current case law.

The importance of procedures to resolve the standing question was noted again as a matter
independent of definition. It can make sense to require resolution of standing before the government
is put to its proof of forfeitability, and even before motions to dismiss. The Third Circuit now allows
a Rule 12(b) motion to dismiss after a sufficient pleading of standing, but before discovery that could
support a fact hearing on the standing question. That should be changed

The materials for this conference call include illustrations of the ways in which the Rule G
draft could be amended to excise the standing definition while retaining procedures that direct
resolution of standing questions before addressing a motion to dismiss or proceeding to the ments.
They provide a suitable basis for working toward a new draft if the standing definition is deleted.

The question whether to delete the standing definition came on for final discussion. It was
recognized that the question is one that should be reported to the full Advisory Committee; the issue
is whether to advise for or against adoption of a definition The precise immediate question, indeed,
is whether to go forward with a definition borrowed from the definition of "owner" in § 983(d)(6).
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A negative recommendation will defeat any present definition, while leaving open the possibility that

some other definition might be attempted in the future.

On those terms, all participating subcommittee members voted to delete the definition of

standing in draft G(7)(d)(I).

Procedural Incidents

Discussion of the procedural provisions in draft G began with an observation that earlier

discussions have seemed to reflect uncertainty about the better characterization of a forfeiture

claimant. Clearly the government is plaintiff. The property is cast as "defendant," but that is a

transparent fiction. The claimant could easily be seen as a defendant, closely similar to a person who

is named in a complaint on a personal claim. If the claimant is viewed as closely similar to a

defendant, the claimant should have procedural rights similar to an ordinary defendant. Among

those rights is to make a motion to dismiss at the beginning of the proceedings, forcing the plaintiff

to justify the choice of court and the sufficiency of the claim as pleaded. All that need be required

is filing a claim that sufficiently states interests that confer standing. But a claimant also might be

seen as more similar to a plaintiff, making a demand to recover property. On this view, it is

appropriate to require the claimant to justify its standing before it is entitled even to challenge the

court's jurisdiction or the sufficiency of the claim.

The government views the claimant as like a plaintiff. The claimant is not served with

process. A claimant is given notice of nght to file a claim, if the government can identify a potential

claimant, or may have notice by other means such as publication. Current case law charactenzes a

claimant as one who invokes the court's jurisdiction to protect the claimant's property right. So a

claimant can be forced, as a plaintiff can be, to travel to the forfeiture district for deposition.

CAFRA has adopted a fugitive disentitlement provision requinng that a claimant surrender to be able

to make a claim. Framing the proceeding as an in rem action asserts that the property is forfeitable

as the instrument or fruits of crime and invites all the world to participate in this single proceeding

as the sole opportunity to contest the issue So even the Third Circuit does not say that a claimant

can challenge jurisdiction without standing; it says only that a claimant can challenge jurisdiction

before being obliged to answer or respond to discovery. Some cases, further, describe the claimant

as if an intervenor.

Discussion turned to the proposed draft edits that adjust for deleting the definition of standing

from G(7)(d)(Q). It was agreed that draft (7)(b)(i) can retain the express reference to standing "(i)

A party with standing to contest the forfeiture action may * * *." Apart from that, changing many

of the references to a "potential claimant" to other words seems agreeable to the government.

Deleting the definition of standing leaves another question. Draft G(7)(d)O) will continue

to provide for a government motion to resolve standing at any time before tnal, to provide that the

claimant has the burden to establish standing, and to provide that standing is a matter to be

determined by the court How will the court's resolution relate to the nght to jury trial?
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The jury-trial question was framed by an illustration. In a proceeding to forfeit cash, a
claimant asserts ownership of the cash as the proceeds of selling her ranch. Draft G(7)(d)(i) calls
for a determination on "evidence in the record" whether the claimant has standing. The question
resembles the familiar question that arises when transactional personal jurisdiction is asserted over
a defendant who protests that he did nothing, or that what he did was not wrongful. The issues raised
by the jurisdictional inquiry also are issues on the merits. If the showing as to standing would
support summaryjudgment for the government rejecting ownership, there is no problem. But if there
is ajury issue by summary-judgment standards, what does it mean that the court "finds" the standing
issue on "evidence in the record following a hearing"? Is the court to "find" only whether there is
sufficient evidence to support a jury finding of ownership? This would be to find "standing," but
not to find either way on the ownership issue.

The government view is that by stripping out the definition that equates standing with
ownership, the rule will come to mean that issues common to an innocent owner defense and to
standing will be resolved by the court only for purposes of standing to claim. The illustration is a
claimant who appears and says that the money seized from a couner was the proceeds of selling her
ranch. The standing inquiry will require evidence that she sold her ranch, realized an amount
sufficient to account for the cash, received cash or converted the proceeds into cash, and so on. But
the finding will not be that the claimant is not the owner If standing is found, the ownership
question will be left to thejury. The court only determines whether there is standing to get into the
courthouse door. It may be desirable to consider further revision of the Rule G(7)(d)(i) language,
or at least strong Committee Note language, to assure this reading.

A final note on style was raised. The draft that edits out the standing definition uses this tag
line for G(4)(b): "Notice to Apparently Interested Persons." The tag line reflects the text of (b)(i),
which refers to any person who "reasonably appears to have an interest in the property." This
language reflects the statute. But it seems unusual as a rule tag line. An effort should be made to
find something better.

1 December 2003

Participants in the 1 December 2003 conference call included Cassella, Cooper, Heim,
Jeffries, Kyle, Marcus, McKnight, Rabiej, Rosenthal, and Administrative Office staff.

Discussion was framed by the November 12 "styled" draft Rule G.

Rule G(8)(d): Motion To Release Property. The first issues were raised by G(8)(d), as designated in
the November 12 draft, dealing with a motion to release property. This paragraph reflects the remedy
provided by CAFRA in 18 U S.C. § 983(f). Section 983(f) establishes a right to "immediate release
of seized property" pending a final forfeiture judgment based on hardship to the claimant. Release
may be sought only by a claimant - there at least must have been a claim addressed to the agency
that holds the property. Typical hardship grounds are reflected in § 983(f)(1)(C): continued
government possession will prevent the functioning of a business, prevent an individual from
working, or leave an individual homeless. Although § 983(f) creates the remedy, it does not describe
appropriate procedures.
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One issue arose from this style change: "a party person with standing to seek release * * *

may move for release * * * " It was pointed out that release is available only to a claimant, who is

a "party" if there is a judicial proceeding. But an administrative claimant may not be a "party" in

common rules understanding. The statute and rule both include judicial action to release property

before ajudicial forfeiture proceeding is filed. It seems better to refer to a "person" than to a "party."

A related question was whether the proceeding should be described as a "motion." Section

983(f)(3)(A) describes it as a "petition." That seems a better word to describe a request filed when

there is no pending forfeiture complaint. "Petition" will be substituted for "motion" in the rule.

Another style change was: "holds property subjeet-to for * * * forfeiture." The change

reflected a concern that "subject to" may imply that the property in fact is forfeitable. The discussion

showed that some participants were more comfortable with "subject to," finding "for" an unusual

and vague expression. The issue appears elsewhere in the Rule and will be ironed out

Paragraph (d)(ii) addresses venue. As drafted it is an incomplete reflection of § 983(3)(A).

The statute says that a petition for release filed before a forfeiture complaint has been filed may be

filed "in the distnct court in which the seizure warrant was issued or in the district court for the

district in which the property was seized." If the rule is to address venue, it should reflect both

alternatives. It might be desirable to go beyond the exact statutory language If property is seized

without a warrant, venue lies where the property was seized. But if it is seized with a warrant, it

might be desirable to require that the petition for release be filed in the distnct that issued the warrant

- the complaint for forfeiture almost always will be filed in the district where the warrant issued.

Congress has established nationwide enforcement in part for the purpose of bringing all of the

forfeiture questions before a single court. It is better to direct the petition for release to that court

than to allow it to be filed in a different court that has no other occasion to become familiar with the

proceeding and that may well transfer the proceeding. But this argument was met by framing a

single objection in different ways: if the statute now means that the petition must be filed in the

district that issued the warrant, why do we need to repeat the statute in the rule? And more

pointedly, why should we sharpen the statute by making it say explicitly what it may now imply?

And what if the statute actually means what it seems to say to most Subcommittee members - the

petitioner has a choice9 Should the rule attempt to narrow the statutory venue choice?

This discussion became intertwined with a second provision that would require a petition for

release to be transferred to another district if the forfeiture action is - or will be - filed in another

district. This provision would apply even to a petition filed in the district that issued the warrant if

the forfeiture action is filed in a different district. But the overwhelming practice is to secure the

warrant from the court that will be the court for the forfeiture action. Usually only one United States

Attorney has any interest in the forfeiture. Transfer will be sought to the district that issued the

warrant and that is - or will be - the district of the forfeiture action. The transfer question has

come up a few times since CAFRA was enacted. It has been addressed through the general transfer

provision in 28 U.S.C. § 1404(a). In most circumstances the case for transfer is compelling But a

petition to release property before a civil forfeiture action is filed is not a familiar proceeding.

Section 1404(a) provides for transfer of "any civil action." To win transfer, the government must

persuade the court that the petition is a civil action.
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The argument for transfer is that it is better to have all forfeiture-related issues resolved in
one court. It is easier for the court and for the government. If the warrant issues in Kansas and the
claimant files a release petition in Nebraska or North Dakota, the judge in the petition district must
become familiar with the dispute, wasting time that will not be repaid in later stages of the forfeiture
action. Transfer, moreover, supports the purposes that underlie the statutory provisions enabling
nationwide execution of seizure warrants. The hope is to consolidate all related proceedings in one
court.

An argument against a mandatory provision was made in response. The property was seized
in Nebraska. The claimant may have great difficulty in pursuing a petition in Kansas. The factors
to be considered in acting on the petition, moreover, include matters that may be better resolved in
Nebraska as the place of seizure. One element is whether the claimant has sufficient ties to the
community to provide assurance that the property will be available at the time of trial. Another,
already noted, is the hardship that may result from interference with ajob or business. An argument
that the claimant needs the seized automobile to get to work, for example, may depend on evaluating
the character and quality of a local public transit system. Even the nsk of destruction, damage, loss,
concealment, or transfer may be affected by local factors.

It also was suggested that after the return petition is filed the government might choose to
file the forfeiture action in a court selected to seek advantage on the petition. This suggestion was
met by the renewed observation that there is little incentive to do that. The warrant court was
selected as the best court for the yet-to-be-filed forfeiture proceeding.

These doubts were supplemented by asking whether it is proper to adopt court-rule provisions
that authorize or direct transfer. Although courts have developed forum non conveniens remedies
by relying on stay or dismissal, transfer devices have been adopted by statute. If the statute means
what it seems to say, the statute allows the petition to be filed in the seizure district even if the
warrant was issued in another district. Mandatory transfer defeats the statute.

For all of these doubts, the argument for permitting transfer as a matter of general transfer
discretion is strong. The only need for a rule, however, arises from uncertainty whether "any civil
action" in § 1404(a) includes a release petition. One approach might be to craft a rule that somehow
defines a release petition as a civil action within § 1404(a). It would be unusual to seek to resolve
a statutory ambiguity by rule provision, but it may be possible. The most modest approach would
be to say that the petition may be transferred under 28 U.S C. § 1404(a), nothing more. A draft will
be prepared on this model, with a footnote that asks whether venue should be addressed in Rule G
at all

A much smaller question is raised by a draft provision that would state that a release petition
must be assigned a miscellaneous docket number. Practices vary around the country. Some clerks
assign a civil action number. Others assign a miscellaneous docket number. It seems likely that still
more imaginative approaches are adopted by one court or another Apart from a natural aversion to
disumformity, the varying practices impose a burden on both the Department of Justice and on
claimants. The software used to track forfeiture proceedings is not well designed to accommodate
different docket designation practices. When a claimant seeks information about the status of a
forfeiture proceeding, it may be difficult for the Department to respond quickly or efficiently.
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Adoption of a single practice would help everyone. But doubt was expressed whether this sort of

detail should be added to the already lengthy body of Civil Rules, or even to the shorter body of Rule

G. The Department cannot control the practice directly because release petitions are filed by

claimants, not the government - the United States Attorney arrives after a docket designation has

been made. But this sort of question can be addressed by less formal means than adopting a court

rule. Rule 79(a) reflects Administrative Office and Judicial Conference authority to direct the form

of docket records. It was agreed that it would be better to rely on the Administrative Office structure

to seek uniformity of practice in this area.

An important question is posed by this edit:

(iii) A intjtiuj f1b 1 .jtpzn.e Of yiuyti t ½ uistuant to Section. 983(f) 10 till CAL]USiV vu iftludh fu.

.... ti r t i... tu.... . .. p .ropety to' tie uu . .dy of fliC if.. i.a. t u. idi..... t.... Rule 41(cg) of

the Federal Rules of Criminal Procedure does not apply to a civil forfeiture actions.

Both parts of the edit were challenged. Deletion of the provision that makes § 983(f) the sole

means to seek return was suggested because § 983(f) applies only to actions governed by CAFRA.

Some forfeiture statutes are carved out from CAFRA. The most common example involves

traditional customs seizures under Title 19. Typically a customs seizure is effected at the port of

entry. There are tens of thousands of these seizures every year. Very few of them ever become

involved in district-court forfeiture proceedings. Other statutes also are exempted from CAFRA,

such as the statute that may be used to reach money intended to finance terrorist activities. The

deleted provision would mean that there is no means at all to seek return in a forfeiture proceeding

that is not reached by § 983(0. The same consequence follows, however, from the second sentence

Before § 983(f) was adopted, some courts allowed use of what then was Criminal Rule 41(e) to seek

return of property that had been seized for forfeiture. The basic theory was that the courts should

exercise "anomalous junsdiction" through Rule 41(e) because the government otherwise could retain

property indefinitely without affording any opportunity to seek return by initiating a judicial

forfeiture proceeding Since § 983(f) is not available in CAFRA carve-out situations, denial of a

Rule 41(g) remedy still would mean that there is no remedy at all

Further discussion suggested that this provision should be revised to say that § 983(f) is the

only means to petition for release of property held for forfeiture under a statute that is covered by

CAFRA procedures. There is a "constant flow" of Rule 41 motions by petitioners who fail to satisfy

§ 983(0 requirements. Making § 983(f) exclusive relies on the view that § 983(f) is intended to

foreclose reliance on Rule 41(g) as an alternative remedy when the petitioner has failed to satisfy §

983(f) requirements. Rule 41(g) was invoked in its earlier embodiment as Rule 41(e) as an equitable

remedy allowed in the absence of an adequate legal remedy. Section 983(f) now provides an

adequate legal remedy. Criminal Rule 1(a)(5)(B) , moreover, states that a civil property forfeiture

proceeding for violating a federal statute is not covered by the Criminal Rules. Its former

embodiment in Criminal Rule 54(b)(5) did not oust application of former Rule 41(e), perhaps

because an independent Rule 41(e) [now (g)] proceeding is not itself a civil property forfeiture

proceeding. Nonetheless, there is an indication of purpose that bolsters the argument for making §

983(f) the exclusive means to release property seized under a CAFRA-covered statute To ensure

that Rule 41(g) is not invoked, the second sentence should be retained in revised form. The revision
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will say only that Cnminal Rule 41(g) cannot be used to seek return of property held for forfeiture
under a statute that falls within § 983(f). The language of the current draft will need further revision
to avoid the inadequacy of saying that Rule 41(g) does not apply to a civil forfeiture action. We must

say that it cannot be used to seek return of property held for forfeiture. This draft should be
submitted to the Criminal Rules Committee for review

For property held by the government for forfeiture under a statute carved out from CAFRA,
on the other hand, it seems unwise to attempt to overrule the pre-CAFRA cases recognizing an
"anomalous jurisdiction" remedy under Criminal Rule 41 Rule G will not address those cases. But
it may be desirable to add a Committee Note statement that Rule G does not imply any position on
the availability of Rule 41(g).

Rule G(8)(e): Excessive Fines. CAFRA § 983(g), reflecting Supreme Court decisions, provides a
petition to determine whether "the forfeiture was constitutionally excessive" because grossly
disproportional to the gravity of the offense giving rise to forfeiture. Apart from referring to a
petition, and perhaps assuming that there was a forfeiture (the forfeiture was constitutionally
excessive), the statute does not provide any procedural guides. The case law says that a petition
before trial is premature. The proportionality question is for the court, not the jury, so it cannot be
raised during ajury trial. Proportionality, moreover, requires inquiry into any number of things that
do not affect the forfeitability determination. The gravity of the offense is noted in the statute.
Motive - if someone fails to report money on leaving the country, is it part of a drug transaction,
financing for terrorist activities, or mere absent-mindedness? How have others been harmed by the
offense? How much advanced planning as there? The catalogue begins to resemble the Sentencing
Guidelines. Because so many of these factors do not bear on forfeitability, it is important to ensure
that both parties, government and claimant, have opportunity to engage in civil discovery into
information bearing on proportionality.

Although the issue often is properly decided after trial, it also may be suitable for pretrial
disposition by summary judgment, again so long as there has been an opportunity for civil discovery
on the proportionality issues

The cases have developed reasonable procedural guidelines that are incorporated in the draft.
Setting them out in the rule will support consistent practice, and consistency in the better approaches.
Claimants, for example, persist in attempting to address proportionality at the pleading stage. Courts
have uniformly rejected such efforts. A halt should be called by adopting a rule that limits the
practice to summary judgment or decision by the judge after trial.

As a first small question, it was agreed that it is proper to address mitigation only when
sought by a claimant. An interested person who did not have notice of the proceeding and thus failed
to become a claimant can seek protection directly on that ground. If the failure of notice supports
relief, it will support reopening on all issues that the new person wishes to pursue.

As another small issue, it was agreed that the requirement that the claimant plead the
"defense" be expressed by reference to Civil Rule 8, not to the affirmative defense provisions of 8(c).
Rule 8(b) also requires that defenses be pleaded. Perhaps no cross-reference is needed, but it seems
helpful here. Although the statute refers to a "petition" to determine proportionality, the word was
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chosen without any conscious thought to the distinctions between pleading, motions, petitions, or

yet other possible devices. Raising the issue by pleading seems the appropriate means of giving

notice. That will invoke all of the pleading rules, including the Rule 15 amendment procedures.

That should avoid interference with the statute's implication that the issue can be raised by petition

for the first time after trial

It was asked what does it mean to say that the parties must "have had the opportunity to

conduct civil discovery on the defense." How do you know when the opportunity has been carned

far enough? Does this relate to the Rule 56(f) summary-judgment provisions that require

justification by a party opposing summary judgment for lack of adequate opportunity to gather

information? The central perception is that many proportionality issues are separate from the issues

relevant to forfeitability. It may be sensible to have discovery on the proportionality issues before

forfeitability is tried, leading to summary-judgment motions on proportionality. In that setting Rule

56(f) may make sense. If the proportionality issues are subject to discovery after trial, on the other

hand, or if the question is not framed by a summary-judgment motion, Rule 56(f) is not an obvious

point of departure.

It was agreed that these questions will be considered further at the December 9 Subcommittee

meeting.

Rule G(8)(f): Summary Judgment on Innocent-Owner Defense. This part of the draft requires further

work. The problems are shaped by the decision that Rule G will not attempt to revise the standing-

to-claim doctnne developed in the cases. They anse when the government seeks summaryjudgment

both on forfeitability and on an innocent-owner defense. The court may deny summary judgment

of forfeitability, but grant summaryjudgment rejecting the innocent-owner defense. The government

hopes to craft a procedure that will protect it against the need to carry the trial burden of establishing

forfeitability after the claimant has lost on the innocent-owner defense.

It was objected that the whole point of the standing debate was that a person who is not an
"owner" may nonetheless have standing to make a claim. The cases clearly recognize claim standing

on the basis of possessory or record-title interests that do not qualify for "ownership" as defined by

§ 983(d)(6) for the innocent-owner defense. A summary-judgment determination that the claimant

is not an "owner" does not, without more, establish that the claimant lacks standing. Rule G(8)(c),

moreover, establishes a procedure to strike a claim and answer for lack of standing. The court can

strike on the basis of findings of fact that would not be possible on summary judgment That is

sufficient protection for the government's interests. It was further pointed out that the government

cannot avoid the burden of proving forfeitability when a claimant does not raise an innocent-owner

defense, so there is no occasion for a summary judgment that the claimant is not an owner. There

is no reason to penalize the claimant who has standing for losing summary judgment on the

ownership issue.

The response was that the standing threshold is too low. There ought to be some procedure,
beyond the motion to strike, that protects the government against the burden of proving forfeitability

when the claimant has lost on the ownership issue. The government's problem in proving

forfeitability ordinarily is not that the property is not forfeitable, but that the evidence that proves

forfeitabihty will jeopardize continuing investigations or investigator-informants.
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It was agreed that a revised draft will be prepared to attempt to capture these issues.

Notes: Rule G Subcommittee Meeting 9 December 2003

The Forfeiture Subcommittee met on December 9, 2003, at the Administrative Office of the
United States Courts in Washington, D.C. Judge McKnight chaired the meeting. Members Heim,
Kyle, and Jeffnes attended. Judge Rosenthal was present. Cooper attended as Advisory Committee
Reporter. Administrative Office representatives included Deyling, Gensler, and Rabiej. Cassella
and Hoffman presented Department of Justice positions.

Judge McKnight opened the meeting with thanks to all for attending, and special appreciation
for the continuing work of the Department of Justice. The object of the meeting was stated to be
production of a good working draft, making the decisions to move toward the detailed final drafting.

Cassella noted that Hoffman and Courtney Lind helped prepare the Department of Justice
45-page comments on the November 12 "Style draft."

Subdivision (1)

Discussion began with subdivision (1). The Style Draft speaks of an action "for violating"
a federal statute. It was recommended that this be changed back to "for violation of." Addressing
it as "for violating" makes it appear that the forfeiture proceeding is a form of punishment. It is not
punishment. Although it is an action in rem, not against a person, the aura of punishment may hang
on.

It was further suggested that the rule could be made active: "This rule governs." The means
of incorporating the other Supplemental Rules and the Civil Rules was changed from "to the extent
consistent with" to "To the extent that this rule does not address."

The result of these changes was a new subdivision (1):

(1) Application. This rule governs a forfeiture action in rem ansing from a violation of a
federal statute. To the extent that this rule does not address an issue, Supplemental Rules C
and E and the Federal Rules of Civil Procedure also apply.

Subdivision (2)

A variety of phrases have been used to refer to the property the government seeks to forfeit.
Some of them are relatively long, such as "the property that is the subject of the action " Others are
short - "the defendant property," or simply "the property." Discussion suggested that perhaps the
first reference in each subdivision should be to "the defendant property," while later references in
that subdivision could be simply to "the property."

The Style draft omitted any reference to subject-matterjurisdiction on the theory that Rule
8(a)(1) requires a statement of subject-matterjunsdiction. But it was concluded that it is useful to
include an explicit reminder in Rule G. This change was adopted.
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Further discussion addressed the way to plead the statutory basis for forfeiture and the facts
that support forfeiture. Particularized pleading has long been accepted in this area. The government
and NACDL seem to have reached agreement that a proper formulation can be drawn from U.S v.
Mondragon, 4th Cir.2002, 313 F.3d 862.

These discussions led to revision of paragraphs (b), (c), and (d) to read as follows, along with
unchanged paragraph (a):

(2) Complaint. The complaint must:

(a) be verified;

(b) state the grounds for subject-matter jurisdiction, in rem jurisdiction over the
defendant property, and venue;

(c) descnbe the property with reasonable particularity, and if the property is tangible
state its location when any seizure occurred and when the action is filed; and

(d) identify the statute under which the forfeiture action is brought, and state
sufficiently detailed facts to support a reasonable belief that the government will be
able to meet its burden of proof at trial.

Subdivision (3)

Paragraph (a) was rephrased in line with the convention for describing the property: "If the
defendant is real property, the government must proceed under 18 U.S.C. § 985."

Paragraph (b)'s heading was changed from "Not Real Property" to "Other Property." It will
begin "If the defendant is not real property:"

The purpose of paragraph (b) is to make it clear that an arrest warrant is not needed when the
property is subject to a restraining order. It is not clear whether a warrant is needed to establish in
rem jurisdiction over personal property; a warrant is not needed as to real property.

It was suggested that the subparagraphs could begin with a direction that the clerk issue a
warrant to arrest property already in government possession. The next subparagraph would require
the court to find probable cause if the property is not in government possession. And the final
subparagraph would address property that is subject to a restraining order. The Style draft carries
forward elaborate terms that look to the need for a warrant to preserve the court's jurisdiction if the
restraining order may expire. It was concluded that these terms need not be included in the rule; the
government remains free to seek a warrant when it anticipates that a restraining order will expire.

Paragraph (c) on execution of process was revised to better separate property in the United
States from property not in the United States.

One suggested revision would require delivery of the warrant to "the central authonty" in the
foreign country where the property is located. It was asked whether this phrase properly describes
the body to which the request should be addressed, and whether there is a better way to identify a
body with authonty in the foreign country. A number of questions anse. It may not be possible to
identify an appropnate authonty in another country. Depending on the country, the United States
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may know that the warrant will not be executed; that execution is not likely to happen; or that it will
not be possible to prove whether execution happened. Even if it is represented that service was
made, the United States may later learn that it did not happen.

An aggressive approach would be to say that a warrant is executed by delivering it to an
appropriate authority in a foreign country. In rem jurisdiction is established by statute if the cnme
was committed in the forfeiture district without regard to the property's location at the time of the
offense or at the time of the forfeiture action. That does not mean that a forfeiture judgment can be
enforced against property in another country. But even an unenforceable judgment has practical
value. It can be used to show the world that some countries do not enforce judgments. Many
countries do not recognize in rem judgments. A set of unenforcedjudgments can advance arguments
to change the domestic laws of other countnes.

It was agreed to speak of "executing" a warrant rather than "enforcing" it.

Subdivision (c) was approved, subject to the uncertainty about execution by transmitting to
a foreign authority, as follows:

With this discussion, subdivision (3) became:

(3) Judicial Authorization and Process.

(a) Real Property. If the defendant is real property the government must proceed
under 18 U.S.C. § 985.

(b) Other Property; Arrest Warrant. If the defendant is not real property:

(i) the clerk must promptly issue a warrant to arrest the property if it is in the
government's possession;

(ii) the court - on finding probable cause - must issue a warrant to arrest
the property if it is not in the government's possession and is not subject to
a judicial restraining order; and

(iii) no warrant is necessary if the property is subject to ajudicial restraining
order.

(c) Execution of Process.

(i) The warrant and any supplemental process must be delivered to a person
or organization authorized to execute it, who may be: (A) a marshal; (B)
someone under contract with the United States; (C) someone specially
appointed by the court for that purpose; or (D) any United States officer or
employee

(ii) If execution of a warrant on property not in the United States is required,
[service may be effected by transmitting the warrant] {the warrant may be
transmitted} to an appropriate authority for serving process where the
property is located
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(iii) The person or organization authorized under (c)(i) must execute the

warrant and any supplemental process upon property in the United States as

soon as practicable unless-

(A) the property is in the government's possession; or

(B) the court orders a different time when the complaint is under seal,

the action is stayed before the warrant and supplemental process are

executed, or the court finds other good cause.

(iv) The warrant and any supplemental process may be executed within the

district or, when authorized by statute, outside the district.

Subdivision (4)

The first question addressed the triggering event for publishing notice. It was agreed that

time should be measured from filing the complaint, and publication should be within a reasonable

time.

It also was agreed that the publication requirement should be enforced by stating that -

subject to stated exceptions - a forfeiture judgment may not be entered unless notice has been

published.

It was further agreed that the subparagraph on notice content should become (11), making the

subparagraph on frequency of publication (in).

Selecting the means of publication touches on due process concerns. The style draft, taking

a phrase from Mullane v. Central Hanover Bank, suggested publication by a method "that is at least

as likely as the alternative [designated] methods to effect actual notice." The difficulty with this test

is that it will generate frequent litigation over the choice. It will be argued that the wrong New York

newspaper was selected, and so on. One alternative would be to confide the choice to the

government by requiring publication by a method that the government reasonably believes is most

likely to notify potential claimants. But that may give too much freedom to the government. But

focus only on "most likely to notify potential claimants" will create the same problem of collateral

litigation over notice. It was noted that the cases say that reasonable belief is the standard. But it was

suggested that the better alternative may be to require a means and method reasonably calculated to

notify potential claimants. This suggestion was accepted, with the observation that as a practical

matter the government wants notice to be as effective as can be in order to avoid later due-process

objections.

Other changes were made

Subdivision (4)(b) requires individual notice. The basic requirement in subparagraph (i)

identifies the persons that the government should notify. It was agreed that they could be labeled
"potential claimants," and that the time for determining who must get individual notice should be

geared to the time for filing a claim.

Subparagraph (n) was revised slightly.
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Subparagraph (ill) describes the means of sending notice. The law is clear that it is enough

to send notice. There is no need to ensure receipt There is no need to require a return receipt The
list of methods in item (A) is properly descnbed by "including"; means reasonably calculated to
reach the potential claimant are not limited to first-class mail, commercial carner, or electronic mail.

The means of notice to an incarcerated person should be kept simple - it is better not to attempt to
incorporate due process requirements by limiting the rule to persons incarcerated in facilities that
have procedures that ensure personal receipt. The Committee Note should say that the rule does not
attempt to define the due process constraints. Concern about internal prison distribution practices
led to an even division on the question whether this item should require certified mail, return receipt
requested. That option will be presented to the Advisory Committee for decision. Notice to a person
who was arrested in connection with an offense giving nse to forfeiture but who is not incarcerated
also was simplified, looking to the address the person last gave to the agency that arrested or released
the person. Notice to a person from whom property was seized and who is not incarcerated may be
to the last address that person gave the agency that seized the property. Both of these last two
provisions are properly described as "may": if a person is incarcerated, notice to that person must
be sent as described (unless notice can be sent to counsel under (4)(b)(l11)(B)). But if the person is
not incarcerated, notice to a better address is desirable when the government knows a better address
than the one last given to the arresting or releasing agency.

Earlier drafts have descnbed sanctions for failure to give individual notice. Rule 11, and
matters of professional responsibility, need not be addressed in Rule G. It was decided that it will
suffice to draft indirectly by providing that a potential claimant who had actual notice may not
oppose forfeiture or seek relief because of failure to give G(4)(b) individual notice.

With these changes, subdivision (4) will look like this:

(4) Notice.

(a) Notice by Publication.

(i) When Publication is Required. No judgment of forfeiture may be
entered unless the government has published notice of the action within a
reasonable time after filing the complaint, or at a time the court orders. But
notice need not be published if:

(A) the defendant property is worth less than $1,000 and direct notice
is send under [subdivision] 4(b); or

(B) the court finds that the cost of publication exceeds the property's
value and that other means of notice would satisfy due process.

(ii) Content of [the] Notice. Unless the court orders otherwise, the notice
must:

(A) descnbe the property with reasonable particulanty;

(B) state the times under subdivision (5) to file a claim and to answer;
and
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(C) name the government attorney to be served with the claim and

answer.

(iii) Frequency of Publication. Published notice must appear:

(A) once a week for three consecutive weeks, or

(B) only once if, before the action was filed, notice of nonjudicial
forfeiture of the same property was published on an authorized
internet government forfeiture site for a period of not less than 30
days, or in a newspaper of general circulation for three consecutive
weeks in a district where publication is authorized under (a)(iv).

(iv) Means and Method of Publication. The government should select from

the following options a means and method of publication reasonably
calculated to notify potential claimants of the action:

(A) if the property is in the United States, notice must be published
in a newspaper generally circulated in a district where the action is
filed, where the property was seized, or where property that was not
seized is located;

(B) if the property is not in the United States, notice must be
published in a newspaper generally circulated in a district where the
action is filed, in a newspaper generally circulated in the country
where the property is located, or in legal notices published and
generally circulated in the country where the property is located; or

(C) in lieu of (A) and (B), the government may post notice on a
designated internet government forfeiture site for not less [fewer?]
than 30 days.

(b) Notice to Known Potential Claimants.

(i) Direct Notice Required. The government must send notice of the action
and a copy of the complaint to any person who, on the facts known to the
government at any time before the time for filing a claim under subdivision
(5)(1)(ii)(B) expires, reasonably appears to be a potential claimant.

(ii) Content of the Notice. The notice must state.

(A) the date when the notice is sent;

(B) a deadline for filing a claim, at least 35 days after the notice is
sent;

(C) that an answer must be filed no later than 20 days after filing the
claim; and
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(D) the name of the government attorney to be served with the claim
and answer.

(iii) Sending Notice.

(A) The notice must be sent by means reasonably calculated to reach
the potential claimant, including first-class mail, commercial carrier,
or electronic mail.

(B) Notice may be sent to the potential claimant or to counsel
representing the potential claimant with respect to the seizure of the
property or in a related investigation, administrative forfeiture
proceeding, or criminal case.

(C) Notice to a potential claimant who is incarcerated must be sent to
the place of incarceration [by certified mail, return receipt requested].

(D) Notice to a person arrested in connection with an offense giving
rise to the forfeiture who is not incarcerated when notice is sent may
be sent to the address that person last gave to the agency that arrested
or released the person.

(E) Notice to a person from whom property was seized who is not
incarcerated when notice is sent may be sent to the last address that
person gave to the agency that seized the property.

(iv) When Notice is Sent. The notice is sent on the date when it is placed in
the mail, delivered to a commercial carrier, or sent by electronic mail.

(v) Failure to Send Notice. A potential claimant who had actual notice of
a forfeiture action may not oppose forfeiture or seek relief from forfeiture for
the government's failure to give the notice this subdivision requires

Subdivision (5)

Subdivision (5) addresses responsive pleading. Subparagraph (a)(i) states the elements to
be stated in a claim. Although it seems redundant, the direction to file a claim should say "in the
court where the action is pending." Without these words, claimants will argue that it suffices to file
an administrative claim. It was suggested that the direction to sign the claim under penalty of perjury
should be supplemented by a provision similar to present C(6)(a)(ii). C(6)(a)(ii) requires an agent,
bailee, or attorney to state the authority to file a statement of interest in or right against the property
on behalf of another. But (5)(a) envisions a claim made by an entity that can act only through an
agent. This is not a claim on behalf of another. It was agreed that the rule need not speak to a claim
filed by an agent The Committee Note will observe that only an authorized person can make a claim
for an entity.
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Subparagraph (a)(ii) sets the time for filing a claim. It was asked whether this provision

should be made complete by including a time for filing a claim when notice was not published and

direct notice was not sent to the claimant. The only situation in which that can happen is covered

by (4)(a)(i)(B) - the court finds that the cost of publication exceeds the property's value and that

other means of notice would satisfy due process, and the government did not send direct notice

because it did not know of the claimant or of an address for the claimant. That will be a rare

circumstance. But it is better not to leave a gap on the face of the rule. So provision will be made

for this in (a)(ii)(C).

Subparagraph (a)(iii) addresses a claim filed by a person asserting an interest as a bailee.

This subparagraph requires the claimant to identify the bailor. It was argued that claim standing

cannot rest on possession alone. The question arises frequently. The rule should give an answer for

the claimant who says "I had it. It is not mine. I claim it." It was noted that (5)(a)(i)(B) requires

the claimant to state the claimant's interest in the property. But there is case law requinng

identification of the bailor. It was decided to keep this.

Subparagraph (b) requires that an answer be served and filed within 20 days after filing the

claim. It was agreed that both service and filing should be accomplished within these 20 days The

draft provides that a claimant waives an objection to in rem jurisdiction or to venue that is not stated

in the answer The Department of Justice wants this draft to be read to exclude a pre-answer motion

to dismiss for lack of in rem jurisdiction or for improper venue. It also wants to exclude these

objections after the answer is filed. But it was asked whether in remjunsdiction objections involve

a matter of subject-matter jurisdiction that can be raised at any time. It was asserted that waiver is

possible. And raising the objection on the eve of trial is too late. It should be required early-on. But

uncertainty was expressed on this score. It may be that there is no Article InI case or controversy if

there is nothing that a judgment can be directed to One approach would be to retain the rule

language but observe in the Committee Note that waiver of in rem jurisdiction may be possible in

some circumstances. An alternative would be to limit the rule to a statement that the answer must

state any objection to in rem jurisdiction without refernng to waiver. It was pointed out that even

if the rule does state that an objection is waived if not stated in the answer, Rule 15 allows

amendment of the answer. The result is that amendment is possible as a matter of course only for

a brief period. After that amendment is available only if the court is persuaded that it should be

allowed. That was accepted as sufficient basis to adopt a rule stating that an in rem jurisdiction

objection is waived. But further research should be done to support a well-informed Committee
Note statement about the possibility of waiver.

With this discussion, it was agreed that draft Rule G(5) would be:

(5) Responsive Pleadings.

(a) Filing a Claim.

(i) A person who asserts an interest in the defendant property may contest the

forfeiture by filing a claim in the court where the action is pending. The
claim must:

(A) identify the specific property claimed;

74



(B) identify the claimant and state the claimant's interest in the
property;

(C) be signed under penalty of perjury by the person making the
claim; and

(D) be served on the government attorney designated under
subdivision (4)(a)(n)(C) or (b)(ii)(D).

(ii) Unless the court for good cause sets a different time, the claim must be
filed:

(A) by the time stated in a direct notice sent under subdivision (4)(b);

(B) if notice was published but direct notice was not sent to the
claimant or claimant's counsel, no later than 30 days after final
publication of notice under subdivision (4)(a), or

(C) if direct notice was not sent and notice was not published.

(1) if the property was in government possession when the
complaint was filed, no later than 60 days after the complaint
was filed, not counting any time when the complaint was
under seal [or when the action was stayed?]; or

(2) if the property was not in government possession when the
complaint was filed, no later than 60 days after the
government complied with 18 U.S.C. § 985(c) as to real
property, or after process was executed on the property under
subdivision (3).

(iii) A claim filed by a person asserting an interest as a bailee must identify
the bai [or.

(b) Answer. A claimant must serve and file an answer to the complaint within 20
days after filing the claim. A claimant waives an objection to in rem jurisdiction or
to venue that is not stated in the answer.

Subdivision (6)

Subdivision (6) provides for special interrogatones, limited to the claimant's identity and
relationship to the property, that can be served before the Rule 26(d) discovery moratorium is over.
It has been broken out from subdivision (5). It will be broken into three sentences, designed to
ensure that the interrogatories may be served up to 20 days after a claimant files a motion to dismiss.
It was noted that NACDL was opposed to an earlier provision for interrogatones that did not limit
the subjects of inquiry, protesting that extensive interrogatones might discourage some claimants
from proceeding further. The limited interrogatories now described in (6) will have less potential
to discourage claimants, but the objection still may be advanced. It was asked whether the
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interrogatories would count against Rule 33's presumptive limit of 25 interrogatories Rather than

leave this question to practitioner guessing, or even to a Committee Note, it was concluded that
"under Rule 33" should be added to the rule to provide a clear answer.

The time for serving answers was expanded to include objections within the same limit

It was asked whether there is any need to include paragraph (c), which stated that the court

may not decide a motion to dismiss until 20 days after G(6) interrogatories are answered. This

provision does more than tell the court to do something that it would do anyway. It ties to the

government motion to strike the claim for lack of standing. What happens now is that a claimant

moves to dismiss and the government moves to strike the claim. The government wants the motion

to stnke to take precedence. The government does not want to have to defend venue, respond to a

limitations objection, or the like, until standing is first resolved. Even if standing is easily denied,
a court might turn first to the venue objection or whatever. But it was observed that the court does

not know when the claimant has answered the interrogatones. The trigger is the government

response to the motion to dismiss. The rule should give the government 20 days after the claimant

has answered the interrogatories to respond to a subdivision 8(b) motion to dismiss.

With this discussion, draft Rule G(6) took this form-

(6) Special Interrogatories.

(a) Time and Scope. The government may serve special interrogatories under Rule
33 limited to the claimant's identity and relationship to the defendant property. The

government may serve the interrogatones without leave of court at any time after the
claim is filed and before discovery is closed But if the claimant serves a motion to
dismiss the action, the government must serve the interrogatories within 20 days after

the motion is served.

(b) Answers, Objections. Answers or objections to these interrogatories must be
served within 20 days after the interrogatories are served.

(c) Response Deferred. The government need not respond to a claimant's motion
to dismiss the action under subdivision 8(b) until 20 days after the claimant has
answered these interrogatories.

Disclosure

It was agreed that initial disclosures do not make sense in civil forfeiture proceedings. They
should be added to the list of exemptions in Rule 26(a)(1)(E) as item (ii), redesignating the items that
presently begin with (iI):

Rule 26. General Provisions Governing Discovery; Duty of Disclosure.

(a) Required Disclosures; Methods to Discover Additional Matter.
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(1) Initial Disclosures. ***

(E) The following categories of proceedings are exempt from initial
disclosures under Rule 26(a)(1): * * *

(ii) A forfeiture action in rem ansing from a violation of a federal statute; *
**

Subdivision (7)

Subdivision 7(a) authorizes the court to enter orders to preserve forfeiture property. It was
agreed that the authority should extend beyond property named as defendant to include property
subject to pre-complaint restraint. The Committee Note should explain that pre-complaint restraint
includes restraining orders, notices of lis pendens, posting, and any other device intended to preserve
property for anticipated forfeiture proceedings.

Subdivision 7(b) covers interlocutory sale or delivery of forfeiture property. Some style
changes were made in the current drafts. The Committee Note will explain that although it is based
in large part on present Rule E(9), no inferences should be drawn from differences in expression.
New Rule G(7)(b) is drafted under current Style conventions that express the same meaning more
clearly.

Subdivision 7(c) addresses disposition of forfeited property. The central question was
whether there is any need for this provision, which says only that the property or its proceeds must
be disposed of as provided by law. This provision draws from present Rule E(9)(a),(b), and (c). The
problems that anrse tend to involve innocent lien holders. A mortgagee, for example, may claim the
debt secured by the property. Often these questions are resolved without difficulty, but there may
be a dispute. The genuineness of the mortgage may be contested, as when the mortgagee is a family
member. The Committee Note can provide a useful explanation, including the observation that an
uncontested mortgage can be paid after an interlocutory sale. A related question asked whether the
Committee Note should observe that a final forfeiture judgment may be entered under Civil Rule
54(b) as to some items of property while proceedings continue as to other items. This question was
not answered.

With this discussion, draft Rule G(7) reads

(7) Preservation and Disposition of Property; Sales.

(a) Preservation of Property. When the government does not have actual
possession of the defendant property, or of property subject to pre-complaint
restraint, the court, on motion or on its own, may enter any order necessary to
preserve the property and to prevent its removal or encumbrance.

(b) Interlocutory Sale or Delivery.
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(i) Order to Sell. On motion by a party or a person having custody of the
property, the court may order all or part of the property sold if.

(A) the property is penshable, or liable to detenoration, [decay,]
diminution in value, or injury by being detained in custody pending
the action;

(B) the expense of keeping the property is excessive or
disproportionate to its fair market value;

(C) the property is subject to a mortgage or to taxes on which the
owner is in default; or

(D) the court finds other good cause.

(ii) By Whom Sale Made. A sale must be made by an agency of the United
States that has custody of the property or the agency's contractor, or by any
person the court designates.

(iii) Sale Proceeds. Sale proceeds are a substitute res subject to forfeiture in
place of the property that was sold. The proceeds must be held in an interest-
bearing account maintained by the Attorney General pending decision of the
forfeiture action.

(iv) Sale Procedures. The sale is governed by Chapter 127 of title 28,
United States Code (28 U.S.C. §§ 2001 et seq.), unless all parties, with the
court's approval, agree to the sale, aspects of the sale, or different procedures.

(v) Delivery. The court, on a claimant's motion, may order that the property
be delivered to the claimant pending the conclusion of the proceeding if the
claimant shows circumstances that would permit sale under (i) and gives
secunty under these rules.

(c) Disposition of Forfeited Property. Upon entry of a forfeiture judgment, the property
or proceeds from selling the property must be disposed of as provided by law.

Subdivision (8)

Subdivision 8(a) addresses a motion to suppress use of property as evidence. The Style Draft
was approved with editonal changes

Subdivision 8(b)(i) as drafted provides that a party "with standing to contest the forfeiture
action" may move to dismiss the complaint at any time after filing a claim and answer. This
provision was described as expressing the heart of the government's interest. It wants the court to
give priority to a government motion to strike the claim, addressing standing before turning to a
motion to dismiss for failure to state a claim, for lack of junsdiction or venue, and so on. That
means there must be an answer to the complaint and answers to special interrogatories put under
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subdivision (6). It should be remembered that the complaint must show reasonable ground to believe
that the government will succeed at trial under the formulation adopted in G(2)(b).

Discussion suggested that the first step is to require the claimant to file both claim and
answer. There is no need to say "with standing to contest the forfeiture action " The next thing to
address is the priority of decision: a motion to strike for lack of claim standing should be decided
before a 12(b)(6) motion Priority could be addressed in subdivision 8(c)

Further discussion reopened the question whether a claimant should be able to seek dismissal
before filing an answer. The Third Circuit has taken this view under the present rules, see U.S. v.
$8,221,877.16, 3d Cir.2003, 330 F.3d 441. Claimants surely will want this approach to continue in
Rule G. It will be argued that it may be easier to conclude that the court lacks jurisdiction or that a
claim has not been stated than to resolve a difficult question of standing. The government,
moreover, may fairly be asked to select a court that has jurisdiction and to plead a claim that would
support forfeiture. And in any event, if a claimant has standing to contest forfeiture, why should an
answer be required? The government interest could be addressed by limiting a motion to dismiss
to a claimant that establishes standing. This could be coupled with a provision in subdivision (8)(c)
that requires decision of a government motion to strike a claim before deciding the claimant's motion
to dismiss. One variation would be to give priority to a government motion to strike based only on
the face of the pleadings.

It was noted that earlier drafts had addressed the conclusive effect of summary-judgment
rulings made in the context of an innocent-owner defense. The difficulty of formulating a useful
provision has led to abandonment of the effort.

The meeting concluded without resolving the questions posed by the relationships between
claim standing, motions to dismiss, and motions to strike a claim. The provisions of subdivision
(8)(b)(i) and (c) sketched below indicate only the direction of the discussion. The remainder of
subdivision (8) is the draft that will go forward to the next steps.

(8) Motions.

(a) Motion to Suppress Use of the Property as Evidence. If the defendant property
was seized, a party with standing to contest the lawfulness of the seizure may move
to suppress use of the property as evidence. Suppression does not affect forfeiture
of the property based on independently derived evidence.

(b) Motion to Dismiss the Complaint [Action].

(i) A claimant who establishes standing to contest forfeiture may[, at any time
after filing the clam,] move to dismiss the complaint [action] under Rule
12(b).

(ii) A complaint may not be dismissed on the ground that the government did
not have adequate evidence at the time the complaint was filed to establish
the forfeitability of the property.
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(c) Motion to Strike a Claim or Answer. At any time before trial, the government
may move to stnke a claim or answer:

(i) for failure to comply with subdivisions (5) or (6); or

(ii) because the claimant lacks standing to contest the forfeiture. The
government's motion must be decided before addressing any motion by the
claimant to dismiss the complaint [action]. The claimant has the burden of
establishing standing. Standing is to be determined by the court, which may
consider the allegations in the complaint, claim, and answer; responses to
interrogatories served under subdivision (6); and the evidence introduced at
any heanng.°

(d) Motion to Release Property.

(i) If the United States or a contractor of a United States agency holds
property for-judicial or nonjudicial forfeiture, a person who has filed a claim
to the property may petition for release of the property under 18 U.S.C. §
983(f).

(ii) If a petition for release is filed before a judicial forfeiture action has been
filed against the property, the petition may be filed either in the distnct where
the property was seized or in the distnct where a warrant for the seizure of the
property was issued." If a judicial forfeiture action against the property is
subsequently filed in another distnct - or if the government shows that the
action will be filed in another district - the petition may be transferred to
that district under 28 U.S C. § 1404.52

(iii) In an action subject to 18 U.S.C. § 983(f), a petition under § 983(f) is the
sole means to seek return of property to the claimant's custody pending trial,
and Federal Rule of Criminal Procedure 41(g) does not apply.53

(iv) No petition for release may be made under this subdivision in an action
exempted from the Civil Asset Reform Act of 2000 by 18 U.S.C. § 983(1).

50The material on establishing standing might be separated out as (c)(ii) Then (b)(i) would begin- "A
claimant who establishes standing to contest forfeiture under subdivision (c)(iu) may * * * " (c)(l) would end after
the second sentence (c)(iIi) would begin "The claimant has the burden * * '," etc as in present (c)(ii)

5 Could this be "where a warrant to seize the property issued?"

52The Committee Note will say that this provision is designed as a reminder that a civil forfeiture action is a
civil action that can be transferred under § 1404 Application of § 1404 to in rem actions is described in 15 Federal
Practice & Procedure § 3843

53This subparagraph was provided in response to conference call discussions and was not independently
reviewed If it stays in this form, the Committee Note should say that Rule G(8)(d) does not address "anomalous
jurisdiction" Rule 41(g) motions in proceedings that are not subject to § 983(f)
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(e) Excessive Fines. A claimant may seek to mitigate a forfeiture under the Eighth
Amendment Excessive Fines Clause by motion for summaryjudgment or by motion
made after entry of a forfeiture judgment if:

(i) the claimant has pleaded the defense under Rule 8, and

(ii) the parties have had the opportunity to conduct civil discovery on the
defense.

Subdivision (9)

Subdivision (9) was not discussed. The Style draft will go forward as the current draft:

(9) Trial.

Trial is to the court unless any party requests a trial by jury under Rule 38.

Supplemental Rules

The Subcommittee was reminded that adoption of Rule G will require amendment of earlier
Supplemental Rules to strip out the forfeiture provisions that are consolidated in G.

March 12, 2004

Participants in the March 12,2004 conference call included Cassella, Cooper, Heim, Kyle, Marcus,
McKnight, and Rosenthal. Cassella and Hoffman represented the Department of Justice. David B.
Smith and Richard J. Troberman presented the views of the National Association of Criminal
Defense Lawyers. McCabe andRabiej representedthe Administrative Office, along with others who
listened in.

Judge McKnight stated that the initial part of the call discussion would be devoted to
presentation by the NACDL representatives of the questions they wish to address to the "January
2004" Rule G draft. Each question would be discussed in turn by Subcommittee members and the
Department of Justice Representatives. Following this discussion, the call would be restricted to the
deliberations of Subcommittee members and advisers.

(2)(d)

The language of subdivision (2)(d) was accepted on all sides. It was urged that the
Committee Note should state that this language carries forward the meaning that has been given by
courts to Rule E(2)(a) in forfeiture actions.
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(3)(c)(ii)(B)

It was agreed that (3)(c)(ilI) properly expresses the time to execute an arrest warrant as "as
soon as practicable " But a challenge was addressed to the exception that allows the court to order
a different time when the complaint is under seal or the action is stayed. This provision creates
backdoor authority for sealing or staying, without providing any standards. It amplifies the risk that
judges will "rubber stamp" ex parte applications to seal the complaint or stay proceedings. If the rule
is to speak of sealing and stays, it should provide specific standards that will forestall routine
motions. The time limits adopted in CAFRA are key parts of the reforms, and they should not be
defeated by a filing that in form meets a deadline but then functionally defeats the deadline by
remaining secret.

In response, it was said that this provision is not intended to provide new authority for sealing
or staying The authority exists now, and is exercised. Judges do not "rubber stamp" the
applications. They exercise the responsibility of judging. They do ask why a seal or stay is needed.
The government indeed has a form brief demonstrating the authority and reasons for granting such
relief. Subdivision (3) does not extend or endorse the decisions. Stays and sealing are not sought to
undermine CAFRA reforms. All of the statutory time lines are observed. Remember that
(3)(c)(m)(A) provides that the warrant need not be executed if the property is already in the
government's possession. And if the property has not been seized, a seal or a stay does not
undermine CAFRA. It makes no sense to seal the complaint and then require that process be served
as soon as practicable.

But, it was argued, the purpose of limitations periods is to have trial while the facts are fresh.
Suspending execution of the warrant after it issues defeats that purpose. There is no time limit now
on the duration of the seal or stay, and the draft rule does not provide one.

Creation of guidelines for a seal or stay was further resisted on the ground that the guidelines
- whether cast in terms of "good cause" or more pointed criteria - would become the occasion for
ex-post arguments that the seal or stay was improper. A valid forfeiture might be defeated because
the government relied on a seal or stay it properly persuaded the court to order, only to have the court
change its mind. It was responded that most state statutes have short time deadlines, and provide for
dismissal if the government does not meet them. If the government obtains a seal or stay without
good cause, it should not be excused its failure to meet the statutory time deadlines. There is in fact
one federal case in which the district court dismissed a civil forfeiture action filed under seal on the
ground that sealing does not satisfy time limit requirements. (The government view is that this case
is wrong. It makes no sense to authorize filing under seal and then dismiss the action because the
warrant was not executed "forthwith.")

It was agreed that if (3)(c)(iii)(B) remains, the Committee Note should state that the rule does
not address the grounds for sealing.

(4)(a)(fii)(B), (iv)(C)

It was agreed that the provisions allowing web site publication as an alternative to newspaper
publication are workable, so long as Rule 4(b) direct notice is provided.
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(4)(b)

It was urged that Rule 4(b) should provide for direct notice by formal service of process
under Civil Rule 4, not merely for "sending" notice. The present Supplemental Rules refer to
service, but do not actually require service on potential claimants. But the Supplemental Rules
reflect ancient practices that responded to different circumstances. The practices adopted then for
seizure for customs duties of a ship whose owners were abroad should not carry forward forever.
The government commonly knows the identity of potential claimants in a civil forfeiture proceeding
- there is a claim in the nonjudicial proceeding that triggers the civil action. If the subject is real
property, land records can be consulted. CAFRA is designed to level the playing field, to make it
easier to participate.

The response was that the current rules do not provide for any form of individual notice.
Publication is the only notice. But due process requires more than mere publication, and the
government in fact undertakes to provide individual notice to identifiable potential claimants. Rule
4(b) is designed to codify and regularize the practice, so that it will be uniform in all districts. It
satisfies the Mullane requirement that reasonable steps be taken to provide actual notice. The
formality of Rule 4 service is not required by due process. Rule 4(b) also addresses specific
variations, such as the problem of notice to incarcerated persons as governed by the Dusenbery
decision.

The responding protest was that the government is asking for the lowest possible due process
standard. The rule should provide more. At a minimum, certified mail with a return receipt should
be required. The Dusenbery decision divided 5 to 4 on the question whether a return receipt should
be required; that is close to a due process requirement. But formal service is better, and should be
required. The goal is actual notice, and sending notice by other means will fail to provide actual
notice too often to be acceptable.

The provision for e-mail notice also falls short. Many claimants do not have access to e-mail.
Even if they do, it is often at home through a computer that is shared with family members. Delivery
of an e-mail notice to the computer provides inadequate assurance that it will be read by the claimant
before it is corrupted or deleted by someone who does not appreciate its importance.

In turn it was repeated that due process does not require actual notice. It requires reasonable
efforts to convey actual notice. The rules should not create traps that defeat proper forfeitures. E-
mail, for example, will be used for notice only if there is an established pattern of e-mail
communication - that is most likely to be communication with an attorney who will recognize the
importance of the notice. Courts use e-mail Congress, after anthrax scares, often does not accept
physical mail.

But it was protested that these notices commonly are not communications between
professionals. Even if notice is addressed to an attorney for the potential claimant, such notice is
troubling. It imposes an obligation on the attorney to notify the claimant, at risk of malpractice, even
though the attorney does not - and will not - represent the claimant in the civil forfeiture
proceeding. And claimants ordinarily do not sort their e-mail messages on a daily basis The need
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is not for a rule that will set needless traps for the government, but for a rule that will enhance the
prospect of actual notice to potential claimants.

Addressing a question presented by a footnote option, it was urged that the provision in
(4)(b)(iili)(C) for notice to an incarcerated person should require a return receipt. An incarcerated
person has lost control over the means that may be used to effect or receive notice. The cost is
negligible. But it was replied that cost is not the issue. The problem is that the return receipt
ordinarily is signed by a prison official, not by the inmate. The receipt shows only that the letter
reached the pnson. The rule should not attempt to address the tangled questions that anse from
potentially inadequate prison systems for delivernng "legal" mail, or for delivering all mail. It would
be a mistake to require only one form of service. In some instances notice is delivered directly to
a potential claimant dunng a hearing, it is even possible to accomplish personal delivery in the
prison. Some other means may be developed in the future. (C), moreover, is in the rule for a
specific reason - it makes it clear that notice may not be sent to some other address for the
incarcerated person, such as the home address before incarceration.

Further discussion of noticed to an incarcerated person was inconclusive. The NACDL
representatives recognized that a return-receipt requirement may not provide much protection since
there are many opportunities for mail to go astray after it reaches the prison and a prison official
signs the return receipt.

Turning back to (4)(b)(iii)(A), it was urged that even if formal Rule 4 service of process is
not required, "first class mail" should be deleted. Return receipts should be required as a minimum.
Even if there have been prior exchanges by ordinary mail, the first notice that a forfeiture action has
been filed should be sent by formal means. Mail with a return receipt, or a commercial carner,
would do. It might be better still to delete all illustrations from (b)(iii)(A), so that it would say only
that the notice must be sent by means reasonably calculated to reach the potential claimant.

(5)(a)

(5)(a)(i)(C) provides that a claim must be signed under penalty of perjury by the person
making the claim. It was urged that provision should be made for an attorney to sign on behalf of
the client-claimant. But it was responded that existing law requires that a claim be signed under
penalty of perjury. The attorney cannot do that. A corporation, for example, can sign only through
an agent. Present Rule C(6)(a) requires that a statement of interest be verified. Accepting that, the
suggestion was changed. There are emergency situations that prevent an attorney from getting the
claimant's signature within the time to claim. The claimant may live abroad, or may be in a prison
that makes it difficult to get the signature. There should be a provision for signature by the attorney
in these circumstances. The response was that (b)(a)(ii) authorizes the court to extend the claim
time. It was agreed that an extension of time is the solution. The Committee Note should identify
the problem and this solution.

(5)(b)

The first suggestion was that the relationship between Rule 12 motion practice and the time
to answer should be the same in forfeiture actions as in other civil actions. A claimant should be
allowed to move to dismiss for failure to state a claim or lack of jurisdiction before filing an answer.
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The claim will provide whatever information bearing on claim standing that the pleadings will
provide. The answer will add nothing of use on this score. The Third Circuit has accepted this view,
and nothing in CAFRA was intended to change it. The government's standing objections can be
raised in response to the motion to dismiss. Argument of the motion to dismiss will provide any
further information needed to address standing, particularly in light of the subdivision (6)
interrogatories.

The Department's original concern was to be sure that the government can challenge standing
before being required to address a motion to dismiss. That concern is now addressed by subdivisions
(6) and (8). But CAFRA says that the claimant must file an answer 20 days after filing the claim.
§ 983(a)(4)(B). It does not say anything about suspending the 20-day period while a motion to
dismiss is pending. Rule G should track the statute - the question is one of fidelity to the statute,
not any remaining need to frame and resolve the standing question before a motion to dismiss. Rule
5(b) could be redrafted so that it simply incorporates § 983(a)(4)(B) by reference. An answer,
moreover, may in fact flesh out the basis of the attack on the complaint. And it is not difficult to
frame an answer..

It was asked whether ordinary civil practice is recognized by CAFRA itself. CAFRA dictates
that civil forfeiture actions are governed by the supplemental rules. The supplemental rules are just
that - supplemental rules. They invoke all of the Civil Rules, and the Third Circuit concluded that
nothing in Rule 12 is inconsistent with the supplemental rules in this respect. The Third Circuit
considered Rule C, which requires an answer 20 days after filing the complaint, and concluded that
Rule C is not inconsistent with the motion practices established by Rule 12. So a claimant may
believe that it cannot frame an answer to a confused complaint, and need to move for a more definite
statement under Rule 12(e). Rule 12(e) motions are relatively common, although claimants and the
government are likely to disagree on how frequently they are really needed. Existing practice, as
determined by the Third Circuit, should be preserved.

(6)

It was urged that the time periods provided by (6) for special interrogatories are too long,
adding too much delay to the process. The government does not need 20 days to serve these
interrogatories after a motion to dismiss is served. It does not need another 20 days to respond to
the motion to dismiss after answers to the interrogatories are served. If the claimant uses all of the
20 days provided to answer, the total time becomes 60 days. It may be still longer if the claimant
objects to the interrogatories and the objections must be resolved. The time question is not trivial.
Every day that passes injures the property owner The property may be a going business, or fresh
food subject to rapid deterioration. The government should be able to get out the interrogatories
within 5 days after a motion to dismiss is served.

In response, it was noted that in most districts there is only one civil forfeiture expert. That
person may be in trial, ill, or on leave when the motion to dismiss is served. 20 days is reasonable.
Claimants can accelerate the process by serving answers to the interrogatories in less than 20 days,
but that is not likely to happen. To the contrary, the government often has to move to compel
answers. Remember that the response to a motion to dismiss the action may be a cross-motion to
dismiss the claim for lack of standing. The government needs the 20 days after interrogatory

85



answers are served. And as to the perishable property, sales are arranged. If sale is not arranged by
agreement, subdivision (7)(b) provides for sale by order.

It was protested that often prompt sales are not arranged. It is better to have short time
periods, with allowance for extensions to meet such possible problems as illness, absence, or the
like. And the government does not need 20 days to prepare a cross-motion to strike a claim any
more than it needs 20 days to respond to a motion to dismiss.

(7)(b)

Concern was expressed over the (7)(b)(i)(A) provision authorizing sale of property subject
to a defaulted mortgage or back taxes To be sure, a claimant should not be able to live in his home
rent-free because the government seeks to forfeit the home. But suppose the property is an
automobile. Unless the property is returned, the claimant cannot use it and the government gets the
benefit of continuing payments made by the claimant pending forfeiture if the automobile is
forfeited.

On the other hand, the mortgagee or taxing authority is injured if no payments are made while
the forfeiture action is pending and the property is then forfeited. Sale is the remedy. The claimant
then can seek return of the sale proceeds.

But it was protested that the sale will destroy the equity. There will be no reason left to fight
the forfeiture. The fact that the government then loses the opportunity to forfeit anything is no
consolation to the claimant.

(8)(d)

(8)(d)(iii) states that 18 U.S.C. § 983(0 is the sole means to seek return of property to the
claimant's custody pending trial in an action to which § 983(0 applies. (§ 983(f) does not apply to
the forfeiture actions exempted from CAFRA by § 983(1).) (8)(d)(iii) further states that Criminal
Rule 41(g) does not apply. NACDL accepts the proposition that § 983(f) is the sole means for
hardship-based return after a civil action is filed. But that does not address claims for relief on the
ground that the government unlawfully seized the property. There are many cases ruling that due
process requires a prompt post-deprivation hearing to determine whether the seizure was lawful. A
leading case is Commissioner v. Shapiro, 424 U.S. 614,629-634 (1976). It is particularly important
to have ajudicial remedy during the period between seizure and filing the civil forfeiture action. The
Supreme Court would hold that due process requires a prompt hearing on the validity of the seizure.
CAFRA allows the government to delay filing for at least 180 days, and includes many opportunities
to extend the period. Great hardship can be imposed if § 983(f) is the only remedy available dunng
the pre-filing period. The Department of Justice, moreover, proposed dunng the legislative process
that § 983(f) be made the exclusive remedy for returning property before a forfeiture judgment; the
proposal was rejected Section 983(f) would not have all of the exclusions that it now includes if
it had been intended to be exclusive. Currency, monetary instruments, or electronic funds are
eligible for hardship return only if they are "the assets of a legitimate business which has been
seized " Seizure of money in other circumstances can be ruinous; it cannot be that there is no
remedy. Although the Criminal Rules have long excluded civil asset forfeiture proceedings from
application of the Criminal Rules, courts relied on former Criminal Rule 41(e), now Rule 41(g), to
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order return of assets held for forfeiture. No post-CAFRA case says that Rule 41 (g) does not apply.
Congress refused to read Rule 41(g) out of the scene. Rule 41(g) is used sparingly. Courts look to
all the circumstances, not only the merits of the case but the equities.

The response was that Rule 41(g) is an equitable remedy. CAFRA provides substitute
remedies. The forfeiture can be challenged on the merits. A motion can be made to suppress the
property as evidence. Hardship return is provided by § 983(f). If the § 983(f) remedy is inadequate,
relief should be sought in Congress; the House passed the provision that NACDL wanted, but
Congress did not. Nothing in CAFRAjustifies any change. The government must file a civil action
within 90 days after a claim is made in a nonjudicial forfeiture proceeding, and Criminal Rule 41(g)
disappears once the civil action is filed. The source of NACDL's concern lies in the statute allowing
the government 90 days to file. But the 90-day period is important. The government makes 20,000
seizures a year. The filing date cannot be advanced simply because the claimant wants a probable-
cause hearing. In a criminal prosecution, the defendant files a motion to suppress. Rule G(8)(a)
provides a motion to suppress And Criminal Rule 1(a)(5)(B) makes it plain that Rule 41(g) does
not apply to a civil forfeiture action. A claimant who is anxious to seek return can file a claim in the
nonjudicial forfeiture proceeding at any time, and if relief is not provided in 15 days can go to court
for relief without waiting for the government to file a civil action.

It was protested that the agencies that seize property will not accept a claim filed immediately
after seizure. The answer was that "there is an agency problem, but agencies understand that they
must accept the claim if a § 983(f) petition is filed with the agency." At the same time, a § 983(f)
petition is not available with respect to cash.

The discussion returned to probable cause for seizure. The government seizes all of the
claimant's bank accounts. There is no § 983(f) remedy for cash. It cannot be that the claimant has
to wait until the government gets around to filing a civil action, perhaps 180 days later or, with
extensions, later still. Due process requires an earlier hearing. Remember that Congress refused the
Department's proposal that § 983(f) be made the exclusive remedy for return of property. Section
983(f) would not have all these exclusions if it were meant to be the exclusive remedy. "A person
could be ruined." Criminal Rule 1(a)(5)(B) and its predecessor have been around a long time and
have not defeated equitable remedies. "All the cases support us. Nothing has changed since
CAFRA."

It was protested that there are cases holding that Criminal Rule 41(g) no longer applies. The
pre-CAFRA cases used Rule 41(g) to force prompt filing of the forfeiture complaint. That is no
longer necessary, since CAFRA sets the 90-day filing deadline. In rejoinder, it was noted that other
cases say there is no adequate remedy before the action is filed; before filing, Rule 41(g) and equity
provide remedies Hardship - the claimant cannot eat - is important, but should not be confused
with due process. Due process requires that a claimant have a hearing on the probable-cause issue.

It was agreed that hardship is not the same as due-process hearing requirements. Due
process, however, is satisfied by providing a remedy for return, § 983(f), and by providing a motion
to suppress evidence use of unlawfully seized property. The 90-day period to file after a claim is
made in a nonjudicial forfeiture proceeding was resisted in Congress, but it was enacted. It should
not be defeated by a prefiling motion to suppress. 28 U.S.C. § 2465(b)(1), for that matter, provides
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interest if the claimant defeats forfeiture, and § 2680(c) extends the Tort Claims Act to give a remedy
for improper seizure.

Yet it was argued that interest at a later time does not help the claimant eat, hire a lawyer, or
post bond. Rule 4 1(g) provided a remedy before, and it should continue to be available. This does
not expand anything. "Ask the members of Congress who were responsible for this." NACDL did
not even oppose enactment of the 90-day filing period because no one even suggested that Rule 41(g)
would not be available. This is an important remedy. It is important for businessmen as well as
individual claimants.

The open discussion portion of the call concluded at this point. The NACDL and Department
of Justice representatives were thanked for their help, both during this call and throughout the
process of developing Rule G to its present point.

Subcommittee members then began deliberations.

It was pointed out that the pleading standard of (2)(d) had been accepted. All that remains
is a Note explaining that the standard reflects case law interpreting the current Rule E provisions
requinng particularized pleading.

As to (3)(c)(iii), the Note will say that the rule does not imply anything about the
circumstances in which sealing or a stay is available. With that, the draft rule should remain
unchanged

The suggestion that (4)(b) should require that notice be served under Civil Rule 4 procedures
was rejected.

It was agreed that (4)(b)(iii)(A) should be changed by deleting references to any specific
examples of sending notice: "(A) The notice must be sent by means reasonably calculated to reach
the potential claimant, r first clas .... .i.ii.a.. .l Lat... t, ..... t........ .." It was
recognized that in this form the rule is "terse." Examples in the Note might help, perhaps expressed
in an agnostic tone. Suggestions made by the Department of Justice in its March 8 letter responding
to the NACDL comments, pp. 11-12, may provide some inspiration. What is reasonably calculated
to reach the potential claimant does depend on the circumstances. Perhaps the Note could refer to
certified mail with a return receipt or "equally efficacious" means.

(4)(b)(iii)(C) addresses the particular problem of notice to an incarcerated claimant. If (A)
requires means reasonably calculated to reach the claimant, why should there be any need to
elaborate m (C)? Certified mail may not be the best means - the receipt is signed by the jailer, or
perhaps not signed at all, that most prisons have systems to distribute "legal mail" to inmates does
not ensure delivery even if the receipt is signed. It was agreed to delete the suggestion that would
limit service on a prisoner to certified mail with return receipt. The Note may address these issues
briefly.

The Note to (5)(a)(i)(C) should observe that unavailability of a potential claimant to sign a
timely claim may be a ground for an order extending the time to file the claim.
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It was agreed that (5)(b) should not require that a claimant file an answer before being
allowed to move to dismiss. It will be amended: "A claimant must serve and file an answer to the
complaint or a motion under Rule 12 within 20 days after filing the claim. A claimant waives an
objection to in rem jurisdiction or to venue that is not stated by motion or in the answer." The Note
may refer to the Third Circuit decision that accepted this procedure for pre-CAFRA cases.

The time periods incorporated in subdivision (6) were found acceptable. They will not be
changed.

The (7)(b)(i)(C) provisions for sale of property because of defaulted mortgage or tax
payments were found troubling. It is difficult to provide an adequate sense of the problems by
relying on the Committee Note alone The greatest concern is with sale of the claimant's residence.
Perhaps Note commentary is the least unsatisfactory response. The Note could point out the
possibilities of abuse in either direction, and urge a sensitive approach to a motion to sell.

All participating subcommittee members agreed to strike the provision of (8)(d)(iii) that
would expressly reject resort to Criminal Rule 41(g). The rule should not take sides in this dispute.
The due-process argument should be fought out in the courts. The time has not come either to
develop an explicit procedure for relief during the period before the government files a civil
forfeiture action or to exclude any remedy. The rule should make § 983(f) exclusive only as to
"hardship" return, and only for cases to which § 983(f) applies.

89





U
'A



CORRESPONDENCE
FROM

THE DEPARTMENT OF JUSTICE





LEONIDAS RALPH MECHAM ADMINISTRATIVE OFFICE OF THE
Director

UNITED STATES COURTS JOHN IK RAI1EJ
Chief

CLARENCE A. LEE, JR.
Associate Director WASHINGTON, D.C. 20544 Rules Committee Support Office

December 2, 2002

MEMORANDUM TO RICHARD TROBERMAN, DAVID SMITH, AND E.E.
EDWARDS

SUBJECT: Department ofJustice's Reply to NACDL 's Comments on Proposed
Rule G

For your information, I am attaching a copy of the Department of Justice's
reply to NACDL's comments on the proposed forfeiture Rule G.

John K. Rabiej

Attachment

A TRADITION OF SERVICE TO THE FEDERAL JUDICIA 'Y





Supplemental Rule G

Revised November 26, 2002

Rule G. Forfeiture Actions In Rem: Special Provisions

(1) Application. This Rule G applies to a forfeiture action in rem for violation of
a federal statute. Rules A through F also apply unless inconsistent with Rule G.

(2) Complaint.

(a) The complaint must be verified and must describe with reasonable
particularity the property that is the subject of the action.

(b) The complaint must state -

(i) the location of the property;

(ii) the basis for the court's exercise of subject matter jurisdiction
over the action or in rem jurisdiction over the property;

(iii) the basis for venue;

(iv) the statute under which the action is brought, and the nature of
the relationship between the property and the underlying criminal
offense that gives rise to forfeiture under the statute; and

(v) the circumstances from which the action arises with such
particularity that a claimant will be able to commence an
investigation of the facts and to frame a responsive pleading.

(c) Interrogatories may be served with the complaint without leave of

court.

(3) Judicial Authorization and Process.

(a) Arrest Warrant or Restraining Order.

(i) The clerk must promptly issue a warrant to arrest property other
than real property described in a forfeiture complaint.

(ii) If a court has jurisdiction over property under an order that
restrains the property, issuance of an arrest warrant under Rule
G(3)(a)(i) is unnecessary unless, on motion of the United States,
the court finds that execution of a warrant is necessary to preserve
the court's jurisdiction in the event the restraining order expires or



is dissolved.

(iii) If the property is real property, the United States must proceed
under 18 U.S.C. § 985.

(iv) If the property to be arrested is neither already in the
possession of the Government nor subject to a judicial order that
restrains the property, the warrant may be issued only after a
neutral and detached magistrate has determined that there is
probable cause for the arrest.

(b) Execution of Process.

(i) The warrant and any supplemental process must be delivered to
a person or organization authorized to enforce it, who may be: (A) a
marshal; (B) someone under contract with the United States;(C)
someone specially appointed by the court for that purpose; (D) any
officer or employee of the United States; or (E) in the case of
property located in a foreign country, a person authorized to serve
process in such country.

(ii) A person authorized under Rule G(3)(b)(i) must execute the
warrant or supplemental process as soon as practicable, unless the
court directs a different time when

(A) the complaint is under seal,

(B) the property is located abroad, or

(C) the action is stayed prior to execution of the warrant.

(iii) Process in rem may be executed within the district or outside
the district when authorized by statute.

(4) Notice.

(a) Publication.

(i) Following execution of an arrest warrant under Rule G(3)(b) or,
in the case of real property, following compliance with 18 U.S.C.
§ 985(c), the Attorney General must publish notice of the forfeiture
action. Unless the court orders otherwise, the notice must

(A) specify the times under Rule G(5) to file a claim to the

property and to answer the complaint,
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(B) name the attorney for the United States to be served
with a claim and answer, and

(C) appear once a week for three successive weeks in a
newspaper of general circulation in a district where (1) the
action is filed, (2) the property was seized, or (3) the
property is located.

(ii) The Rule G(4)(a)(i)(C) notice need be published only once if,
before the action was filed, notice of non-judicial forfeiture of the
same property was published in a newspaper of general circulation
for three successive weeks in a district where publication is
authorized under Rule G(4)(a)(i)(C).

(iii) No publication is required under Rule G(4)(a)(i) if the value of
the property is less than $1000 and direct notice of the forfeiture
action is sent under Rule G(4)(b).

(iv) If the property subject to forfeiture is located in a foreign
country, or a person on whom notice must be served under Rule
G(4)(b) is believed to be located in a foreign country, publication
may be made in any of the following:

(A) a newspaper of general circulation in the district where
the action is filed;

(B) a newspaper published outside the foreign country
where the property is located but generally circulated in that
foreign country; or

(C) a newspaper, legal gazette, or listing of legal notices
published and generally circulated in the foreign country
where the property is located.

(v) In lieu of publication in a newspaper, notice that satisfies Rule
G(4)(a)(i)(A) and (B) may, in the Attorney General's discretion, be
posted on the Internet for a period of not less than 30 days in a
manner reasonably calculated to provide notice to persons who
may have an ownership interest in the property.

(b) Direct Notice.

(i) In addition to the requirements of Rule G(4)(a), the Attorney
General must serve notice of the forfeiture action, including a copy
of the complaint, on any person who, appearing to have an interest
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in the property, is a potential claimant.

(ii) The notice required under Rule G(4)(b)(i) may be served on the
potential claimant or the potential claimant's counsel representing
the potential claimant with respect to the seizure of the
subject property, or representing the potential claimant in a
related investigation, administrative forfeiture proceeding, or
criminal case, in any manner reasonably calculated to ensure that
the notice is received, including first class mail, private carrier, or
electronic mail. Notice pursuant to this Rule G(4)(b) is served on
the date when the notice is sent.

(iii) Notice to a potential claimant who is incarcerated must be sent
to the facility where the potential claimant is incarcerated.

(iv) Notice to a potential claimant who was arrested in connection
with the offense giving rise to the forfeiture but who is not
incarcerated may be sent to the address given by the potential
claimant at the time of his arrest or release from custody, unless
the potential claimant has provided a different address to the
agency to which he provided the address at the time of his arrest or
release from custody.

(v) The notice must state the date on which the notice is sent, and
must either (A) state that a claim must be filed not more than 30
days after such date, or (B) set forth a specific date not less than
30 days after the date on which the notice is sent by which a claim
must be filed.

(vi) The notice must also name the attorney for the United States to
be served with a claim and answer and must state that an answer
to the complaint must be filed under Rule G(5)(b) not later than 20
days after filing the claim.

(vii) In cases to which the exemption from the Civil Asset Forfeiture
Reform Act of 2000 applies (18 U.S.C. § 983(i)), the time periods
set forth in the notice pursuant to Rule G(4)(b)(v) and (vi) must
correspond to the time periods in the applicable statute.

(5) Responsive Pleading; Interrogatories.

(a) Claim.

(i) A person who asserts an ownership interest in the property that
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is the subject of the action may contest the action by filing a claim

in the court where the action is pending. The claim must -

(A) identify the specific property being claimed;

(B) state the claimant's ownership interest in such property,
in terms of 18 U.S.C. § 983(d)(6);

(C) be signed by the person making the claim under penalty
of perjury; and

(D) be served on the attorney for the government who is
designated under Rule G(4)(a)(i)(B) or (b)(vi).

(ii) Unless the court for good cause sets a different time, the claim
must be filed

(A) by the time stated in a direct notice sent under Rule
G(4)(b), or

(B) if direct notice was not sent under Rule G(4)(b) to the
person filing the claim,

(1) no later than 30 days after the date of final
publication of notice under Rule G(4)(a), or

(2) no later than 60 days after the complaint was filed,
if notice was not published under Rule G(4)(a)(iii).

(iii) A claim filed by a corporation must be verified by an officer of
the corporation who is duly authorized to file a claim on behalf of
the corporation.

(iv) In cases to which the exemption from the Civil Asset Forfeiture
Reform Act of 2000 applies (18 U.S.C. § 983(i)), the time for filing
a claim under Rule G(5)(a)(ii)(B) must correspond to the time
periods in the applicable statute.

(b) Answer.

A person filing a claim must serve and file an answer to the complaint
within 20 days after filing the claim. Any objections to the court's exercise
of in rem jurisdiction over the property, or to the venue for forfeiture action,
must be stated in the answer or will be waived.
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(c) Interrogatories.

Answers to interrogatories served under Rule G(2)(c) must be served with
the answer to the complaint.

(6) Preservation and Disposition of Property; Sales.

(a) Preservation of Property. When the owner or another person remains
in possession of property that has been named as the defendant in rem in
a civil forfeiture action, or has been attached or arrested under the
provisions of this Rule or any statute that permits execution of process
without taking actual possession, the court, on motion or on its own, may
enter any order necessary to preserve the property and to prevent its
removal, destruction or encumbrance.

(b) Interlocutory Sales; Delivery.

(i) On motion by a party, or by the marshal or other person having
custody of the property, the court may order all or part of the
property sold, if:

(A) the property is perishable, or liable to deterioration,
decay, diminution in value, or injury by being detained in
custody pending the action;

(B) the expense of keeping the property is excessive or
disproportionate to its fair market value;

(C) the property is subject to a mortgage or to taxes on

which the owner is in default, or

(D) other good cause is found by the court.

(ii) In the circumstances described in Rule G(6)(b)(i), the court, on
motion by a person filing a claim, may order that the property,
rather than being sold, be delivered to the movant pending the
conclusion of the proceeding upon giving security under these
rules.

(c) Sales; Proceeds.

(i) All sales of property under Rule G(6)(b) must be made by the
agency of the United States having custody of the property or that
agency's contractor, or by any other person assigned by the court.
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(ii) The court must designate the proceeds of a sale under Rule
G(6)(b) as a substitute res subject to forfeiture in place of the
property that was sold. The proceeds must be held in an interest-
bearing account pending the outcome of the forfeiture action.

(iii) The sale of property under Rule G(6)(b) shall be governed by
Chapter 127 of title 28, United States Code (28 U.S.C. §§ 2001 et
seq.), except where the interlocutory sale or aspects of such sale of
the property are agreed upon by all parties and approved by the
court.

(d) Entry of Order of Forfeiture. Upon completion of the forfeiture
proceeding by entry of an order of forfeiture, the property or proceeds of
the sale of the property under this Rule must be disposed of as provided
by law.

(7) Motions.

(a) Motion to Suppress Use as Evidence. If the property subjcct to
forfeiture was seized, a party with standing to contest the lawfulness of the
seizure may move to suppress use of the property as evidence at the forfeiture
trial. Suppression does not affect forfeiture of the property based on
independently derived evidence.

(b) Motion to Strike Claim. The United States may move at any time
before trial to strike a claim and answer for failure to comply with the filing
requirements, or for failure to establish an ownership interest in the property
subject to forfeiture.

(c) Motion for Release of Property. If the property is in the possession of
the United States (including a contractor of an agency of the United States), a
party with standing to seek the release of the property under 18 U.S.C. § 983(f)
may move for release of the property by the court. A motion for the release of
property pursuant to Section 983(f) is the exclusive means for seeking the return
of the property to the custody of the claimant pending trial. Rule 41 (e) of the
Federal Rules of Criminal Procedure does not apply to civil forfeiture actions
once a verified complaint has been filed.

(d) Dismissal. (i) A party with an ownership interest in the property may,
at any time after filing a claim and answer, move to dismiss the complaint under
Rule 12(b).

(ii) A complaint may not be dismissed on the ground that the United
States did not have adequate evidence at the time the complaint was filed to
establish the forfeitability of the property.
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(e) Excessive Fines. A claimant may seek mitigation of a forfeiture under
the Excessive Fines Clause of the Eighth Amendment by motion for summary
judgment under Rule 56, or by motion made after entry of a judgment of
forfeiture, if

(i) the claimant has pleaded the Excessive Fines defense under Rule 8;
and

(ii) the parties have had the opportunity to conduct civil discovery on the
factors relevant to the Eighth Amendment issue.

(f) Rules G(7) (c) and (d) do not apply to cases to which the exemption
from the Civil Asset Forfeiture Reform Act of 2000 applies (18 U.S.C. § 983(i)).

(8) Trial.

The trial is to the court, unless any party requests a trial by jury under
Rule 38.



Explanation of Rule G, Supplemental Rules

Introduction

Civil forfeiture cases typically begin with the seizure of property by a State
or Federal law enforcement officer.1 Except in cases involving real property,2 and
non-cash property having a value of more than $500,000,3 the Government has
the option of forfeiting the property administratively pursuant to the Customs
laws. 4 If the Government commences an administrative forfeiture proceeding, 5

and no one contests the administrative forfeiture by filing a timely claim, 6 the
property is forfeited to the Government upon the entry of a declaration of
forfeiture by the seizing agency,7 and without any action having to be taken by
any court.8

'See 18 U.S.C. § 981(b) (authorizing seizure for forfeiture for most federal
crimes); 21 U.S.C. § 881 (b) (same for drug cases). Except in extraordinary
circumstances, the Government does not seize real property prior to commencing a
judicial forfeiture action. See 18 U.S.C. § 985.

2 See 18 U.S.C. § 985.

3 See 19 U.S.C. § 1607.

4 See 19 U.S.C. § 1602 et seq. as incorporated for most non-drug civil forfeiture
cases by 18 U.S.C. § 981 (d), and for drug forfeiture cases by 21 U.S.C. § 881(d).

I Administrative forfeiture proceedings are governed by 18 U.S.C. § 983(a)(1),
enacted by the Civil Asset Forfeiture Reform Act of 2000 (CAFRA), and by 19 U.S.C.
§ 1602 et seq. To the extent that these two provisions conflict, the title18 procedures
control. For a discussion of the application of CAFRA to administrative forfeitures, see
Cassella, "The Civil Asset Forfeiture Reform Act of 2000," 27 Journal of Legislation 97,
Notre Dame Law School (2001).

6 The procedure for filing a claim is set forth in 18 U.S.C. § 983(a)(2).

7 See 19 U.S.C. § 1609.

8 For a summary of administrative forfeiture procedure, see United States v.

Gonzalez-Gonzalez, 257 F.3d 31 (1s' Cir. 2001); United States v. McDaniel, 97 F.
Supp.2d 679 (D.S.C. 2000); United States v. $57,960.00 in U.S. Currency, 58 F. Supp.
2d 660 (D.S.C. 1999); United States v. Derenak, 27 F. Supp. 2d 1300 (M.D. Fla. 1998);
Concepcion v. United States, 938 F. Supp. 134 (E.D.N.Y. 1996); United States v.
$50,200 In U.S. Currency, 76 F. Supp. 2d 1247 (D. Wyo. 1999).



On the other hand, if someone does contest the administrative forfeiture,
or if the Government is required by statute to proceed directly to court to forfeit
the property judicially, or if the Government simply elects to bypass the
administrative forfeiture procedure, the Government must commence a civil
forfeiture action by filing a complaint in a Federal district court?

The filing of a civil forfeiture complaint, and the subsequent litigation of the
merits of the action, are governed by a combination of statutory requirements
and the provisions of the Supplemental Rules for Certain Admiralty and Maritime
Claims (the "Supplemental Rules"). In particular, 28 U.S.C. § 2461(b) provides
that in cases where the forfeiture of property is prescribed as a penalty for a
violation of Federal law, and the seizure of the property takes place on land, "the
forfeiture may be enforced by a proceeding by libel which shall conform as near
as may be to proceedings in admiralty." Moreover, 18 U.S.C. § 981 (b)(2)(A)
provides that property may be seized for the purposes of civil judicial forfeiture
pursuant to an arrest warrant in rem issued in accordance with the Supplemental
Rules, and 18 U.S.C. § 983(a)(3) provides that when a claim is filed contesting
an administrative forfeiture proceeding, the Govemment "shall file a complaint
for forfeiture in the manner set forth in the Supplemental Rules ....."

Finally, Section 983(a)(4) provides that a person claiming an interest in the
property named in the complaint must file a claim and answer in the manner set
forth in the Supplemental Rules, except to the extent that the Supplemental
Rules conflict with the time limits described in the statute. Other provisions of
Section 983 govern various aspects of pre-trial, trial, and post-trial procedure in
civil forfeiture cases, including the pre-trial release of the property,10 the issuance
of pre-trial restraining orders," burden of proof at trial,1 2 and the adjudication of
post-trial petitions to reduce the amount of forfeiture to avoid a violation of the
Excessive Fines Clause of the Eighth Amendment.1 3 18 U.S.C. § 985 contains
additional procedures governing civil judicial forfeitures of real property.

The procedure for filing a complaint in response to the filing of a claim in an

administrative forfeiture proceeding is set forth in 18 U.S.C. § 983(a)(3).

10 See 18 U.S.C. § 983(f).

11 See 18 U.S.C. § 983(j).

12 See 18 U.S.C. § 983(c).

13 See 18 U.S.C. § 983(g).
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In addition to the Supplemental Rules and the statutory provisions
governing civil forfeiture cases, there is a well-developed body of case law filling
in the gaps in forfeiture procedure, and applying additional requirements
articulated by the Supreme Court regarding the application of the warrant
requirement of the Fourth Amendment, the Due Process Clause of the Fifth
Amendment, the right to a trial by jury guaranteed by the Seventh Amendment,
the Excessive Fines Clause of the Eighth Amendment, and other constitutional
matters.

Purpose of Rule G

The purposes of Rule G are several. First, the consolidation of all
procedural rules governing civil forfeiture practice in one place recognizes that
civil forfeiture practice is now a routine part of federal law enforcement litigation,
involving thousands of filings every year. Just as the Federal Rules of Criminal
Procedure pertaining to asset forfeiture have been consolidated into a single
rule," so should the procedures pertaining to civil forfeiture be consolidated.
The current situation, in which the rules applicable to civil forfeitures are
interspersed with rules applicable only in traditional admiralty cases, and are
spread over all of the Supplemental Rules, is confusing to courts and
practitioners alike, and impedes the administration of justice.

Second, the current rules fail to address situations that arise out of the
application of the forfeiture laws to situations not contemplated by traditional
admiralty procedures, such as forfeiture actions directed against assets located
in foreign countries, or the forfeiture of real property. The current rules also do
not address the constitutional requirements that the courts have applied to civil
forfeiture procedure, such as the requirement that direct notice of the forfeiture
action be sent to each person appearing to have an interest in the property
subject to forfeiture,' 5 and they do not provide any guidance regarding motions
practice - a gap that has been filled in different ways in different courts.

1" See Rule 32.2, Federal Rules of Criminal Procedure, effective December 1,
2000.

1' See Dusenbery v. United States, 534 U.S. 161 (2002) (mailing notice to the prison
where claimant was incarcerated, and where there were procedures in place for delivering mail
to prisoners during "mail call," satisfied due process under Mullane v. Central Hanover Bank &
Trust Co., 339 U.S. 306 (1950); more rigorous procedures such as having prisoner sign a
logbook, which would guarantee proof of actual receipt of notice, are not required).
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The current rules also should be updated to take advantage of advances
in technology, such as the possibility of providing notice of a forfeiture action via
the Internet instead of relying on traditional newspaper publication.

Finally, separating the rules governing civil forfeitures from those
governing traditional admiralty cases will avoid the confusion, inefficiency, and
unintended consequences that flow when language intended to be applied in
one type of case is applied in the other type of case. In particular, such
separation will avoid the disruption in traditional admiralty procedure that results
when a long-established procedure or well-defined term is modified by a court
applying that procedure or term in a non-admiralty context.

The provisions of Rule G are intended to be consistent with, and
complementary to, the statutory procedures enacted by the Civil Asset Forfeiture
Reform Act of 2000 (CAFRA). The following is a section-by-section analysis of
the provisions of Rule G.

Section (1). Application

The intent of the amendment to the Supplemental Rules is to place all of
the procedures that are unique to civil judicial forfeiture proceedings in one
place: Le., in Rule G. Thus, in addition to setting forth civil forfeiture procedures
in Rule G itself, the amendments include a set of conforming amendments that
strike the provisions that were designed to apply only to civil forfeiture cases
from Rules A through F. However, to avoid unnecessary redundancy, provisions
that apply equally to traditional admiralty cases and to civil forfeiture cases have
not been replicated in Rule G. To the contrary, if a matter is not addressed by
Rule G, it is intended that a provision addressing that matter that is found in
RulesA through F shall apply. Rule G(1) expresses this principle of application.

Moreover, Rule A provides that the general Rules of Civil Procedure apply
to cases governed by the Supplemental Rules "except to the extent that they are
inconsistent' with those rules. In accordance with Rule G(1), that provision will
apply equally in civil forfeiture cases governed by Rule G. Thus, just as is the
case under the current structure, matters not addressed either by Rule G or by
any other provision of the Supplemental Rules will be governed by the general
Rules of Civil Procedure.

It should be clear, however, that Rule G applies exclusively to forfeiture
cases, and that the use of terms such as "claim" and "claimant" in Rule G relates
to the specialized meaning given those terms in the applicable forfeiture
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statutes, such as 18 U.S.C. § 983, and does not have any impact on the very
different meaning assigned those terms in traditional admiralty cases governed
by Rules A through F.

In their comments regarding an earlier draft of Rule G, the National
Association of Criminal Defense Lawyers (NACDL) pointed out that while
Rule G was designed to conform with the statutory procedures enacted by
the CAFRA, codified at 18 U.S.C. § 983, not all civil judicial forfeiture
proceedings are governed by CAFRA. In particular, traditional customs
cases, tax cases and forfeitures involving the Trading With the Enemy Act
and the International Emergency Economic Powers Act are exempted from
CAFRA by 18 U.S.C. § 983(i).

Judicial forfeiture cases involving the exempted statutes are
relatively rare, comprising only a small fraction of all civil forfeiture filings
in a given year. Nevertheless, throughout Rule G, clauses have been
inserted making clear when a given provision only applies to cases
governed by CAFRA. For example, Rule G(7)(d) provides a procedural
counterpart to 18 U.S.C. § 983(a)(3)(D), which deals with motions to
dismiss a civil forfeiture complaint. But because Section 983(a)(3)(D) does
not apply to cases exempted from CAFRA by Section 983(i), Rule G(7)(d)
would not apply to such cases either. This is made clear by Rule G(7)(f).

Section (2). Complaint

Rule G(2) is derived for the most part from current Rule C(2), which
requires that a complaint be verified, describe the property with "reasonable
particularity," and state the place where the seizure took place, the basis for the
court's exercise of jurisdiction, and "all allegations required by the statute under
which the action is brought."

All of the requirements of Rule C(2) are retained, with certain clarifying
language changes. For example, subsection (b) makes clear that the complaint
must state both the basis for court's exercise of in rem jurisdiction over the
property and the basis for venue. 16 In addition, the requirement that the

16 See Rule G(2)(b)(ii) and (iii). Generally, the same facts will support both the
exercise of in rem jurisdiction over the property and venue for the filing of the forfeiture
action. See 28 U.S.C. § 1355(b) and (d), providing that the court in the district where
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complaint set forth "all allegations required by the statute under which the action
is brought" is clarified to require that the complaint 1) identify the statute under
which the action is brought, and 2) describe the nature of the relationship
between the property and the underlying criminal offense that gives rise to the
forfeiture of property under that statute. Both requirements would be satisfied by
citing a particular forfeiture statute and tracking the language describing the
property subject to forfeiture.

For example, in a drug case, the complaint might state that the forfeiture
action was filed pursuant to 21 U.S.C. § 881 (a)(4), and that, in the terms of that
statute, the property was subject to forfeiture because it was a conveyance that
was used or intended to be used to transport or to facilitate the transportation,
sale, receipt, possession or concealment of a controlled substance.

The last provision in Rule G(2), subsection (b)(v), is derived from current
Rule E(2)(a), which requires that the complaint state the facts and
circumstances of the case with particularity. No substantive change to the
particularity requirement is intended. To the contrary, the intent is solely to place
the current particularity requirement in the same section of the Rule where the
other pleading requirements pertaining to the complaint appear. Thus, the case
law interpreting current Rule E(2)(a) would apply to Rule G(2)(b)(v).17

the offense giving rise to the forfeiture took place is the proper venue for the forfeiture
action and may issue process to obtain jurisdiction over the property. See also United
States v. All Funds in Account Nos. 747.034/278 (Banco Espanol de Credito), 295 F.3d
23 (D.C. Cir. 2002) (§ 1355(b) is not merely a venue statute; it gives the court in
rem jurisdiction over property located in another district; "it would make little sense for
Congress to provide venue in a district court if there were no means for that court to
exercise jurisdiction"); United States v. $633,021.67 in U.S. Currency, 842 F. Supp. 528
(N.D. Ga. 1993) (section 1355(b) is both a venue statute and an in rem jurisdictional
statute; district has both jurisdiction and venue over property seized in other districts if
some of the offenses giving rise to forfeiture occurred in district); United States v. 18900
S.W. 50th Street, 915 F. Supp. 1199 (N.D. Fla. 1994) (same).

17 Rule E(2) requires more specificity than simple notice pleading, and is meant
to ensure that claimant is apprized of the circumstances that support a forfeiture.
United States v. Funds in Amount of $122,500, 2000 WL 984411 (N.D. 111. 2000). But
the complaint need not plead all of the facts sufficient to meet the Government's burden
of proof at trial. United States v. Daccarett, 6 F.3d 37, 47 (2d Cir. 1993) (complaint
need not satisfy burden of proof pre-trial); United States v. Two Parcels in Russell
County, 92 F.3d 1123 (1 1th Cir. 1996) (same); United States v. $94,010 U.S. Currency,
1998 WL 567837 (W.D.N.Y. 1998) (particularity requirement ensures that the
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NACDL objects that the Government is actually seeking a
substantive change in what the "particularly requirement" requires. But
that is not the case. In fact, the Government originally proposed that the
language in Rule E(2) be transferred to Rule G(2)(b) verbatim. The
omission of the phrase "without moving for a more definite statement"
from Rule E - the alteration in language that NACDL cites as evidence of a
substantive change (Troberman Letter at 4) - was the suggestion of the
Advisory Committee's Reporter, who thought the phrase was unnecessary.

Government does not "seize and hold," for a substantial period, property to which it has
no legitimate claim; but particularity requirement does not require demonstration that
Government can meet its burden of proof pretrial); United States v. One Parcel ... 2556
Yale Avenue, 20 F. Supp. 2d 1212 (W.D. Tenn. 1998) (same); United States v.
$57,443.00 in U.S. Currency, 42 F. Supp. 2d 1293 (S.D. Fla. 1999) (same), quoting
Pole No. 3172, 852 F.2d 636, 628 (1 st Cir. 1988); United States v. One 1997 E35 Ford
Van, 50 F. Supp. 2d 789 (N.D. Ill. 1999) (the heightened pleading requirements in Rule
E(2)(a) are intended "to avoid the due process problems associated with the
[G]overnment holding property to which it has no legitimate claim"; complaint alleging
that funds were intended to finance Middle East terrorism was sufficiently particular).
See also 18 U.S.C. § 983(a)(3)(D) ("No complaint may be dismissed on the ground that
the Government did not have adequate evidence at the time the complaint was filed to
establish the forfeitability of the property.").

Thus, a complaint that gives a detailed description of the property and the
circumstances of seizure is sufficiently particular. See United States v. Daccarett,
supra (complaint described property with reasonable particularity where it named
intermediate bank through which wire transfer occurred and the intended beneficiary);
United States v. $15,270,885.69 Formerly on Deposit in Account No. 8900261137,
2000 WL 1234593 (S.D.N.Y. 2000) (money laundering complaint was sufficiently
particular because it apprized the claimant of the means by which the money
laundering scheme was carried out, the accounts involved, some of the bank officials
who furthered the scheme, and the dates, places and amounts of a number of the
transactions); United States v. One 1993 Ford Thunderbird, 1999 WL 436583 (N.D. Ill.
1999) (complaint that provided date and location of seizure, identity of vehicle, and its
relationship to alleged offenses was sufficiently particular); United States v. Funds in
Amount of $122,500, supra (complaint that contains specific information about the date
and location of the seizure, the amount of money seized, and claimant's actions on date
of seizure, is sufficiently particular); United States v. Funds in the Amount of $29,266,
96 F. Supp.2d 806, 809 (N.D. i1l. 2000) (same).
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NACDL also contends that the cases cited in the margin do not
accurately recite the case law interpreting the particularity requirement
under current law. Troberman Letter at 3-4. The Government contends, to
the contrary, that it has accurately represented the case law. While courts
have indeed used a variety of ways of describing the contours of the
particularity requirement, the cases most certainly do not say, as NACDL
represents, that a forfeiture complaint may not be filed "unless it is
supported by substantial evidence."
But this is beside the point. Whatever the cases say, nothing in Rule G
changes or is intended to change in any substantive way what the
Government is required to do to comply with the particularity requirement.

Rule G(2)(c) also preserves the existing provision in Rule C(6), authorizing
the Government to serve interrogatories along with the complaint without leave
of the court. The service of interrogatories along with the complaint in forfeiture
cases has been part of civil forfeiture practice since its inception, yet NACDL
suggests that this practice should be abandoned.

The service of interrogatories along with the complaint serves an
important purpose. Because forfeiture proceedings are filed in rem, "there
is a substantial danger of false claims in forfeiture proceedings."'8 Unlike
a plaintiff in a normal civil lawsuit, who chooses the defendant against
whom he will litigate, the Government has no control over whowill file a
challenge to a civil forfeiture complaint. For all the Government knows,
the claimant may have no standing to contest the forfeiture, or no legal
interest in the defendant property. In fact, in some cases, such as cases
where the claim is filed by a foreign corporation, the Government does not
even know if the claimant is a legal entity, or if it is controlled by the
person whose criminal acts gave rise to the forfeiture.19

18 United States v. $557,933.89, More or Less, in United States Funds, 1998
WL 817651 (E.D.N.Y. 1998) (citing the need to guard against false claims as one of the
reasons why claimant had to specify his interest in the defendant property under Rule
C(6)).

'9 This is an important point in applying the "fugitive disentitlement doctrine," 28
U.S.C. 2466 (neither any person who is a fugitive in a related criminal case, nor any
corporation he controls, may file a claim contesting the civil forfeiture of property).
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The interrogatories thus serve the essential purpose of providing the

Government with a means of determining, at an early stage in the

proceedings, who the claimant is, what interest he has in the property,

and whether his claim is frivolous - purposes which the courts have

recognized as a proper basis for strictly applying the pleading

requirements in present Rule C(6).20 Indeed, these are the same reasons

cited infra in support of requiring the claimant to file his Answer, and to

answer the interrogatories, before he can move to dismiss the complaint -

i.e., the Government should not have to litigate an in rem case with a

person who has no interest in the property or no legal basis for contesting

the forfeiture.

In CAFRA, Congress recognized that the filing of frivolous claims in

forfeiture cases was a serious problem and a legitimate concern for the

Government. Thus, language discouraging the filing of such claims was

made an important part of the reforms enacted in 2000. See 18 U.S.C.

§ 983(h). Retaining the interrogatory provision in the Rules is necessary

for the same reasons.

Section (3). Judicial Authorization and Process

Rule G(3)(a) governs the issuance of an arrest warrant in rem by the Clerk

of the Court upon the filing of a civil forfeiture complaint. The language is

derived from current Rule C(3)(a) which requires the issuance of an arrest

warrant and summons by the Clerk in all civil forfeiture cases. The new provision

incorporates the following changes to the existing procedures.

First, under the new Rule the Clerk would issue only the warrant itself and

would not be required to issue a "summons" as well. As the notice requirements

set forth in Rule G(4) require service of the complaint on any potential claimant

to the property, no purpose is served by having the Clerk issue a "summons"
along with the arrest warrant in rem.

20 See United States v. $230,963.88 in U.S. Currency, 2000 WL 1745130

(D.N.H. 2000) (the time limits and other pleading requirements in Rule C(6) exist to
force claimants in civil forfeiture cases to come forward as soon as possible after
forfeiture proceedings have begun, and to prevent them from filing false claims),
quoting United States v. One Urban Lot, 885 F.2d 994, 1001 (1st Cir.1989).
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Second, the new Rule exempts cases involving real property from its
provisions. This brings the Supplemental Rules into accord with 18 U.S.C.
§ 985 which prescribes the procedures for commencing a forfeiture action
against real property, and specifically dispenses with the requirement of an
arrest warrant in rem in such cases.2 '

Third, Rule G(3)(a) dispenses with the arrest warrant as an unnecessary
duplication and waste of judicial resources in cases where the property is
subject to a pre-trial restraining order that has already been, or will be, served on
the property.22 However, Rule G(3)(a)(ii) provides that the court may issue an
arrest warrant, on motion of the Government, if it becomes necessary for the
court to do so to retain jurisdiction in the event the restraining order expires or is
dissolved.

NACDL objects to the issuance of an arrest warrant in rem by the
Clerk of the Court when it forms the basis for the actual seizure of
property. In the vast majority of civil forfeiture cases, of course, personal
property subject to forfeiture is already in the Government's possession by
the time a complaint is filed and an arrest warrant in rem is issued. That is
because most civil actions against personal property begin as
administrative forfeitures in which the property was either seized as
evidence, or was seized pursuant to arrest or pursuant to a warrant issued
under 18 U.S.C. § 981(b).23 In those cases, as NACDL seems to
acknowledge, there is no problem in having the arrest warrant in rem

21 See 18 U.S.C. § 985(c)(3); United States v. 630 Ardmore Drive,178 F. Supp.2d 572

(M.D.N.C. 2001) (CAFRA overrules arrest warrant and summons requirement in real property
cases).

22 The old Rule did not address this issue because the authority to issue a pre-

trial restraining order in a civil forfeiture case was not codified until 18 U.S.C. § 983(j)
was enacted by CAFRA.

2318 U.S.C. § 981 (b)(2) provides for seizures pursuant to a seizure warrant, but

authorizes seizures without a warrant in a number of circumstances in which there is
probable cause to believe the property is subject to forfeiture, including seizure made
pursuant to a lawful arrest or search, or where another exception to the Fourth
Amendment warrant requirement would apply, such as where exigent circumstances
exist. 18 U.S.C. § 981 (b)(2)(A) also expressly provides for seizure without a warrant if a
complaint for forfeiture has been filed in district court and the court has issued a warrant
of arrest pursuant to the Supplemental Rules for Certain Admiralty and Maritime
Claims.
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issued as a ministerial act by the Clerk of the Court, as it does not result in
the actual seizure of any property. Under these circumstances the warrant
of arrest serves simply to bring the res within the jurisdiction of the court.24

In the rare case in which the arrest warrant actually results in the
seizure of property, it is the practice of most U.S. Attorneys offices to have
the arrest warrant issued by a district judge or a magistrate judge, based
upon a finding of probable cause, as if it were a seizure warrant issued
under the Fourth Amendment. The current draft of Rule G(3) codifies this
practice, so that the Government will be required to apply to the court for
an arrest warrant in rem when the property is not already in the
Government's custody.

Subsection (b)(i) deals with the execution of the arrest warrant in rem, and
is derived from current Rules C(3)(b) and E(4). Like Rule C(3)(b)(ii), the new
Rule provides for execution of the warrant by a United States Marshal or one of
three other categories of persons authorized to service process in forfeiture

24"To acquire in rem jurisdiction, courts require actual or constructive control of
the property." United States v. All Right, Title and Interest in Five Parcels of Real
Property and Appurtances Thereto Known as 64 Lovers Lane, 830 F.Supp. 750, 755
(S.D.N.Y. 1993); See also, United States v. Four Parcels of Real Property in Greene
and Tuscaloosa Counties in the State of Alabama, 941 F.2d 1428, 1435 (1 1 1h Cir. 1991)
("In rem jurisdiction derives entirely from the court's control over the defendant res.")

25 NACDL misstates the underlying circumstances it says that "a warrant of
arrest in rem issued pursuant to this provision by a clerk of the court without a prior
determination of probable cause by a neutral and detached iudicial officer may serve
only to notify the defendant in rem of the filing of a civil complaint for forfeiture, in much
the same way as an in personam defendant is served with a summons." Troberman
Letter at 7 (emphasis added). This statement ignores the fact that under the forfeiture
statutes, 18 U.S.C. § 981 (b), and under the Fourth Amendment, there are
constitutionally permissible exceptions to the warrant requirement when the government
seizes property for forfeiture. Thus property already may be lawfully in the possession
of the Government even in the absence of a prior determination of probable cause by a
judicial officer. That is the basis for the court's holding in United States. v. Turner, 933
F.2d 240 (41h Cir. 1991), a case cited by counsel, in which the issuance of a warrant of
arrest in rem by the Clerk was upheld as constitutional even though no finding of
probable cause had been made by a judicial officer prior to the seizure. The seizure
was upheld in the face of a 4th Amendment constitutional challenge, because it involved
an automobile, and because the police officer who had previously seized the property
had probable cause to believe the defendant Corvette contained contraband.

11



cases. In addition, the new Rule provides that in the case of property located
abroad, the warrant may be executed by a person authorized to serve process in
that country.

Subsection (b)(ii) requires that the warrant be executed "as soon as
practicable," but creates three exceptions to that requirement. In cases where
the complaint is filed under seal, the property is located abroad, or the case is
stayed prior to the execution of the warrant, the court may direct that the service
of the warrant be delayed for an appropriate period of time. Among other things,
this provision recognizes that the "forthwith" service requirement of the existing
provision in Rule E(4)(a) is inconsistent with the notion that a complaint may be
filed under seal,26 and may be inapplicable when the Government must rely on
the cooperation of a foreign Government in serving the arrest warrant on
property located abroad.

NACDL disputes the need for this provision, suggesting that there is
no basis for filing a civil forfeiture complaint under seal. But filing a
complaint under seal is accepted practice. It is rarely employed, but it is
necessary in cases in which the government is required to comply with a
time limit of some sort, but the case is part of an on-going undercover
operation, grand jury investigation, or court-authorized electronic
surveillance that would be jeopardized if the civil forfeiture complaint were
publicly filed 27.

26 See United States v. Funds Representing Proceeds of Drug Trafficking

($75,868.62), 52 F. Supp.2d 1160 (C.D. Cal. 1999) (Rule E(4)(a) requires arrest of the
property "forthwith"once the complaint is filed; 94-day delay while complaint remained
under seal failed to comply with this requirement).

27In a number of cases, courts have authorized the filing of civil forfeiture
complaints under seal, to prevent disclosures prior to the seizure of property, so as to
insure the availability of the property, or to avoid jeopardizing an ongoing criminal
investigation. Cases filed under seal to avoid concealment of assets prior to seizure
include United States v. Leasehold Interest in Property Known as 900 East 4 0 4h Street,
Apartment 102, Chicago, Illinois, 740 F. Supp. 540, (N.D. II1. 1990); United States v.
Michelle's Lounge, 1992 WL 194652 (N.D. III. Aug. 6, 1992); United States v. Real
Property Commonly Known as 16899 S. W. Greenbrier, Lake Oswego, Clakamas
County, Oregon, 774 F.Supp. 1267 (D.Or. 1991): United States v. One Parcel of Land
... Commonly Known as 4204 Cedarwood Matteson, II, 671 F. Supp. 544 (N.D. Ill.
1987).

While there is generally a presumption favoring access to judicial records, it is
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For example, if the Government determines that funds in a certain
bank account are traceable to a terrorism offense, it must file a civil
forfeiture action against those funds within one year of the offense in order
to take advantage of the "fungible property" provision in 18 U.S.C. § 984.
(Electronic funds are considered fungible for only one year. After that time
has passed, the Government is required to trace the funds in a bank
account directly to the act giving rise to the forfeiture, something that is
difficult to do in cases involving international terrorist financing and other
matters.) But in that case, it may be inappropriate to file the civil
complaint publicly because of the danger of jeopardizing the on-going
terrorism investigation. It has been necessary to take this step several
times since September 11, 2001.

Nothing in Rule G authorizes or expands in any way the
Government's authority to request that a complaint be filed under seal.
Again, although infrequently used, that authority already exists.28 Rather,
Rule G is drafted to address an inconsistency between the forthwith
requirement in the current rules and the necessity of filing a complaint
under seal that has been exploited in some cases by the defense. For
example, in United States v. Funds Representing Proceeds of Drug
Trafficking ($75,868.62), 52 F.Supp.2d 1160 (C.D. Cal. 1999), a major drug
trafficking case, it was necessary for the Government to file its complaint
under seal in order to toll the one-year fungible property limitation in 18
U.S.C. § 984 while the lives of undercover agents, informants and
witnesses were at risk in a still secret investigation. The court granted the
Government's motion to seal the complaint, and the Government naturally
did not serve the arrest warrant in rem while the complaint remained
sealed. However, when arrests were made and the complaint was
unsealed, the court ruled that the Government had failed to comply with
the "forthwith" requirement in Rule E(4)(a), because a total of 94 days had
elapsed between the filing of the complaint and the service of the warrant.

left to the sound discretion of the district court to weigh the interests advanced by the
parties and the public interest. United States v. Amodeo, 44 F.3d 141,146 (2d Cir.
1995). The U.S. Court of Appeals for the Second Circuit in Amodeo, "recognized the
law enforcement privilege as an interest worthy of protection." Id. at 147.

28The Government's form motion and order for placing a civil forfeiture complaint

under seal is attached as Exhibit A.

13



Such a delay, the court said, indicated that the Government had not
complied with the requirement to serve the warrant "forthwith."

In proposing Rule G(3)(b)(ii), the Government seeks only to codify a
reasonable exception to the forthwith requirement to apply to cases where
a court has granted the Government's request to file a complaint under
seal. If a judge is persuaded that there are good reasons to file a case
under seal, those reasons should not be frustrated by the operation of an
inflexible administrative rule regarding the service of the warrant.

Subsection (b)(iii) is derived from current Rule E(3)(b) which permits
service of process within the district where the action is filed, or outside the
district when authorized by statute. 29

Section (4). Notice.

(a) Publication.

Subsection (4)(a) sets forth the requirement that notice of the forfeiture
action be given by publication following execution of the arrest warrant in rem, or
in the case of real property, following the service of notice on the property owner
pursuant to 18 U.S.C. § 985. It is derived from existing Rule C(4) with a number
of significant changes.

First, unlike the existing rule which is unclear as to the number of times
the notice must be published, subsection (a)(i) provides that the notice must be
published once a week for three successive weeks. This conforms with the
statutory requirement in administrative forfeiture cases,37 and the customary
practice of the Department of Justice in civil judicial cases. But subsection (a)(i)
also provides that the court may prescribe a different publication schedule if it
deems it appropriate to do so.

Subsection (a)(i) also clarifies that the publication may take place in any
district where the action is filed or where the property was seized or is located.
In addition, as is currently the case under Rule C(4), subsection (a)(i) requires

29 See 28 U.S.C. § 1355(d) (authorizing nationwide service of process in civil
forfeiture cases).

30 See 19 U.S.C. § 1607(a).
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that the notice specify the time limits governing the filing of a claim to the
property and an answer to the complaint.

Second, subsection (a)(ii) is a new provision allowing the Government to
publish the notice only once in a civil judicial forfeiture case if the forfeiture action
began as an administrative forfeiture and notice of the administrative forfeiture
was published for three successive weeks. In short, if the Government has
already published notice three times, has filed a civil judicial complaint, and is
required to serve personal notice of that complaint on anyone who appears to
have a legal interest in the property (see subsection (b), infra), there is little
purpose in requiring the Government to bear the expense of publishing the same
notice three more times for the benefit of persons unknown to the Government
who did not choose to file a claim in the first instance.

Similarly, subsection (a)(iii) dispenses with the publication requirement to
save judicial resources in cases where the property subject to forfeiture has a
value of less than $1,000 and the Government has provided direct notice of the
forfeiture to any person with a potential interest in the property. For example, if
the Government seizes a gun from a criminal defendant, and commences a civil
judicial forfeiture of the firearm under 18 U.S.C. § 924(d), the cost of publication
of notice of the forfeiture action may greatly exceed the value of the weapon.
Yet there is little purpose in such publication if the Government provides direct
notice of the forfeiture to the person from whom the gun was seized.

Third, subsection (a)(iv) deals for the first time with the publication of
notice in cases where the property or a person entitled to notice is located in a
foreign country. It provides that the publication requirement may be satisfied in
any of three ways: A) by publication in a newspaper in the district where the
complaint is filed; B) by publication in a newspaper that circulates in the foreign
country where the property is located (e.g.. in the International Herald Tribune or
the international editions of a U.S. newspaper such as USA Today); or C) in a
legal publication published and circulated in the foreign country.

Finally, recognizing the reality of 2 1st Century technology, subsection (a)(v)
permits the Attorney General to satisfy the publication requirement by posting
notice of the forfeiture action on the Internet for a period of not less than 30
days. Such posting would actually, in many instances, be more likely to provide
notice to interested parties that would traditional newspaper publication. 31

" According to Nielsen/Netratings, by January 2001, 58 percent of U.S. households

had Internet access. Plunkett's E-Commerce and Internet Business Almanac (2002),
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NACDL opposes many of the provisions of the publication
requirement for a variety of reasons. Troberman Letter at 7-9. At bottom,
however, NACDL's difficulty derives from a failure to distinguish between
two quite different concepts: (a) "service of process" in an in rem civil
forfeiture case, which, as in traditional admiralty cases, means service
upon the res for purposes of obtaining in rem jurisdiction; and (b)
provision of notice to potential claimants. Rule G(4) is not, as NACDL
suggests, a "drastic revision" of current Rule (C)(3)(b), which covers
service of process upon the res. It is rather a reasonable revision,
amplification, and clarification of the notice and response provisions that
appear in current Rule C(4), and in the amended version of Rule C(6)(a)(i)
that took effect on December 1, 2002.

In ordinary civil cases, the plaintiff knows its defendants in advance.
At the outset of a civil forfeiture case, the Government often does not
know who, if anyone, will claim an interest in the res. The plaintiff in an
ordinary civil case names its defendants in the complaint, serves the
complaint only upon those named defendants, litigates only with them,
and obtains a judgment binding only as to them. By contrast, the United
States, as plaintiff in an in rem civil forfeiture case, names only the in rem
defendant in the complaint, serves process only upon that defendant, and
ultimately obtains a judgment concerning the in rem defendant that is valid
against all the world. To obtain such an in rem judgment, the Government
publishes general notice of the forfeiture and also sends notice directly to
those whom the Government has reason to believe will assert an interest
in the res.

Service of the complaint in a civil forfeiture case is simply one of the
ways of giving notice to potential claimants of the forfeiture proceeding.
Thus the applicable statutes and the applicable section of Rule C provide
that the time by which potential claimants must file claims is equally
triggered either by service of the complaint or by the date of final
publication of notice. 18 U.S.C. § 983(a)(4)(A); Rule C(6)(a)(i)(A) (2000);
Rule C(6)(a)(i)(A) (2002).

The general publication of notice of civil forfeiture proceedings is
done in addition to the sending of direct notice to known interested
persons. As a practical matter, such general publication, particularly in its

available at http://www.plunkettresearch.com/technology/ecommerce_almanac.htm.
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traditional forms -- fine print legal notices and classified advertisements in
the back sections of legal journals and newspapers -- is not highly likely to
reach a general audience. Publication, particularly in these traditional
forms, is only "constructive" nctice, a legal fiction for the most part, done
as a formality because the case law has viewed it over the years as
somewhat better than nothing as a way of achieving notice to unknown
persons, but not much better. The provisions contained in Rule G(4)(a) are
designed to increase the likelihood that potential claimants will actually
receive notice by publication, while seeking to minimize the expenditure of
limited resources on publication that has no substantial chance of
reaching that target audience.

With this background, we turn to each of NACDL's objections to the

publication provisions in Rule G(4)(a).

Rule G(4)(a)(11)(C)

Current Rule C(4), as NACDL indicates, requires publication in, and
only in, the district where the forfeiture case is filed. However, Rule C(4)
was drafted and promulgated before Congress expanded venue for civil
forfeiture cases to include not only the district in which the property is
located, but also the district where the crime giving rise to the forfeiture
took place. See 28 U.S.C. 1355(b) (enacted in 1992). Thus, under current
law, if a crime occurs in Boston, the Government may file a forfeiture
action against the proceeds of that crime in the District of Massachusetts,
even though those proceeds have been invested in a real estate
development in Miami. 32

In such cases, under current Rule C(4), the Government must
publish notice in the district where the case was filed, even if the property
- and hence the persons most likely to be interested in contesting the
forfeiture of the property - are all located in another district. In the above
example, lienholders who have an interest in the real estate development

32United States v. $633,021.67 in U.S. Currency, 842 F. Supp. 528 (N.D. Ga. 1993)
(under section 1355(b) district court has both jurisdiction and venue over property seized in
other districts if some of the offenses giving rise to forfeiture occurred in district); United States
v. 18900 S. W. 50th Street, 915 F. Supp. 1199 (N.D. Fla. 1994) (same); United States v.
Contents of Account Number2033301, 831 F. Supp. 337 (S.D.N.Y. 1993) (district court in New
York has venue and in rem jurisdiction over action against structured funds found in Florida
where structuring offense occurred in New York).

17



in Miami are unlikely to see a notice published in a Boston newspaper, but
would be much more likely to see the notice if it were published in a
Florida newspaper.

The proposed rule gives additional flexibility as to the place of
publication in order to increase the likelihood that interested persons
unknown to the Government will actually see the notices. In deciding
which of the proposed options to use, prosecutors will take into account
the case law requiring that notice be given in a manner reasonably likely to
achieve results.? NACDL's suggestion that the Government might choose
to publish in the location of a remote storage facility to which an asset
might have been taken, rather than publishing in a district where claimants
are more likely to reside, fails to acknowledge the Government's strong
interest in protecting forfeiture judgments from post-judgment attack.
That interest is best served by publishing notice in the place most likely to
reach potential claimants. 34 The proposed change simply gives the
Government the option to do that in cases where the district of filing is not
such a likely location.

NACDL's suggestions that the Government be required to publish in
both districts, or that the Government be required to publish notice only in
large, nationally circulated newspapers, are impractical and unjustified.
Despite its relative inefficiency as a means of reaching unknown potential
claimants, publication is extremely costly. In Boston, for example, current
publication costs in local newspapers are running from about $1,000 to
$2,000 per case. Nationally, the Treasury Office of Asset Forfeiture, which
oversees forfeitures by the Customs Service, the Internal Revenue Service,
the Bureau of Alcohol, Tobacco, and Firearms, and the Secret Service
spent approximately $1.65 million to publish forfeiture notices in Fiscal
2002. The U.S. Marshals Service, which oversees the publication of
forfeiture notices for itself, the Drug Enforcement Administration, and the

" Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 314 (1950); United
States v. Gonzalez-Gonzalez, 257 F.3d 31 (1 st Cir. 2001) ("the touchstone is reasonableness:
the Government must afford notice sensibly calculated to inform the interested party of the
contemplated forfeiture and to offer him a fair chance to present his claim of entitlement').

34 Post-judgment attacks on civil forfeiture judgments, based on alleged due process
violations concerning lack of notice, are among the most popular ways of challenging civil
forfeiture actions. Hundreds of such actions are filed every year, and defending against them is
an enormous drain on governmental and judicial resources.
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Federal Bureau of Investigation, spent an average of more than $3.9 million
per year on such notices during Fiscal 2000-2002.

Requiring the Government to publish notice in multiple districts, or
to publish only in national newspapers, would drive these costs even
higher, with little or no practical benefit. Where all of the persons likely to
claim are in the district where the property was seized, for example,
publishing both there and in the remote district where the action is
pending would be a needless waste of money. Similarly, the added
expense of publishing in USA Today, the New York Times, or some other
nationally distributed newspaper could not be justified in a routine, locally
based, civil forfeiture action, particularly when the Government is also
required to send direct notice to potential claimants of whom the
Government is aware.Y

As the Supreme Court recognized in Mullane, organizations required
to give notice may use means that are both "efficient and inexpensive."
339 U.S. at 319; see Tulsa Professional Collection Services, Inc. v. Pope,
485 U.S. 478, 489-90 (notice "need not be inefficient or burdensome"). We
should be looking for cost-effective ways of maximizing the number of
people reached through publication, not burdening the Government with
new costs for no good reason.

Property located abroad / Rule G(4)(a)(iv)(A)

Current Rule C(4)'s requirement of publication in the district where
the complaint is filed, regardless where the property is located, is not
consistent with the notion of providing efficient and fair notice in cases
where the property, and the potential claimants, are located abroad. 6

Some change, therefore, must be made to the rule to allow the
Government to publish notice in the foreign country itself if that is the best

1 5United States v. Rodgers, 108 F.3d 1247 (10th Cir. 1997) (publication in USA Today

satisfied publication requirement, but the Government also had an independent duty to provide
direct notice).

36Section 1355(b)(2) allows complaints to be filed in the United States if that is where
the crime occurred. In such cases, the Government has a choice of venue between the
District of Columbia and the district where the crime occurred. See United States v. All Funds
in Account Nos. 747.034/278 (Banco Espanol de Credito), 295 F.3d 23 (D.C. Cir. 2002)
(Section 1355(b)(2) gives the district court in rem jurisdiction over property located abroad) .
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way of reaching the potantial claimants. In selecting among the proposed
options in Rule G(4)(a)(iv)(A), the Government would be guided by the
requirement that its selection be reasonably calculated to achieve notice
under the applicable circumstances.

A blanket rule that notice always be published in the country where
the property is located, however, is not reasonable. In some cases,
notwithstanding the location of the property abroad, all of the interested
parties are in the United States. For example, a New York drug dealer may
hide all of his drug proceeds in a Caribbean bank account at a "brass
plate" bank that has no physical presence in any Caribbean country. In
such a case, publishing notice in an island newspaper would be a
meaningless exercise. By the same token, a requirement that the
Government always publish both in the U.S. and abroad would be
needlessly, and unreasonably, expensive.

Moreover, some countries do not permit the United States to publish
notice of forfeiture actions in their newspapers. Indeed, in some
countries, any attempt at such publication would be considered a criminal
offense.

Accordingly, the rule must have some flexibility so that prosecutors,
mindful of the strictures of foreign law as well as the requirements of
constitutional due process, can publish the notice in the manner most
likely to reach the potential claimants.

Internet publication / Rule G(4)(a)(v)

Electronic filing has been authorized by Rule 5(e) of the Federal
Rules of Civil Procedure since 1996 for districts where local rules permit
such filing. The Bankruptcy Court, in the Eastern District of Virginia and
elsewhere, is using electronic filing now, and federal district courts plan to
begin using it soon for civil matters and, in selected experimental districts
such as the District of Massachusetts, for both civil and criminal filings.

The 58 percent figure previously cited for Internet availability only
covers its estimated availability in households. The figure does not
include the free access to the Internet now available in many public
libraries, and in most businesses and schools.
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While access to the Internet is not yet universal, it cannot be
contested at this point that Internet access is increasing and that it is
already significantly greater than access to any particular newspaper,
particularly when viewed nationally or internationally. Searching for a
particular item on the Internet is already simpler than obtaining, and then
manually searching through, all available newspapers to find a particular
fine print legal notice.

If the use of the Internet for publication of forfeiture notices is
authorized, the Government will be able to establish, and publicize to all
those interested in forfeiture matters, a central forfeiture notice
government website. That site would become the modern equivalent of
the central forfeiture notice register publication that was under serious
consideration by the Administrative Conference of the United States as
long ago as 1994. The website would be much more easily locatable,
searchable, and accessible to practitioners and the general public, than
the bulky paper publication then contemplated. At best, the paper register
would have been distributed to law libraries. The website will be
conveniently and simultaneously available to everyone who has access to
the Internet.

That some portions of the population presently lack access to the
Internet is regrettable, but not dispositive of this issue. It may well be that
those same portions of the population do not ordinarily buy the New York
Times or USA Today on a daily basis. It is virtually certain that they do not
regularly purchase The National Lawyer's Weekly or other such legal
publications. Even those who do sometimes buy general interest or legal
newspapers probably do not read carefully through all of the fine print
legal notices appearing in them.

Authorizing forfeiture notice via the Internet would be a positive step,
designed to make a real, practical, improvement in the publication of
forfeiture proceedings to practitioners and the general public. Such
notice, like traditional newspaper publication, would, of course, be in
addition to direct notice to known interested persons. Like traditional
newspaper publication, it would ultimately be measured by the courts
against the same reasonable and practical due process standards that
have been applied to other means of general "constructive" notice in the
past.
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(b) Direct Notice.

Other than the requirement regarding service of the arrest warrant in rem,
the current rules pertaining to civil judicial forfeiture contain no requirement
regarding the service of direct written notice of the forfeiture action on any
interested party. In many cases, however, sending such direct notice may be
essential to the guarantee of due process.

Subsection (b)(i) requires that in addition to providing notice by
publication, the Attorney General must serve notice of the forfeiture action,
including a copy of the complaint, on any person who "appears to have an
interest" in the property.3 That would include, at a minimum, a person who filed
a claim contesting the forfeiture in any administrative forfeiture proceeding that
may have preceded the commencement of the judicial forfeiture action, and any
other person who the Government has reason to believe has a legal interest in
the property.39 For convenience, a person appearing to have an interest in the

37 Most of the case law involves the parallel due process requirement in administrative
forfeiture proceedings. See, e.g., United States v. Rodgers, 108 F.3d 1247 (10th Cir. 1997)
(publication in USA Today satisfies publication requirement, but the Government has
independent duty to provide direct notice); United States v. Gonzalez-Gonzalez, 257 F.3d 31
(1st Cir. 2001) ("the touchstone is reasonableness: the Government must afford notice sensibly
calculated to inform the interested party of the contemplated forfeiture and to offer him a fair
chance to present his claim of entitlement;" if Government knows whereabouts of fugitive it
must send him notice, and may not rely on notice sent to "straw" owners, or notice published in
newspaper); United States v. Minor, 228 F.3d 352 (4)h Cir. 2000) (publication and mailing notice
to home address of incarcerated prisoner is an inadequate "gesture"); United States v. Maro/f,
973 F. Supp.1 139 (C.D. Cal. 1997) (failure to send notice to person appearing to have an
interest in the property violates due process under the Supreme Court's decision in Mullane v.
Central Hanover Trust).

38 The requirement is identical to the one that applies to administrative forfeiture
proceedings under 19 U.S.C. § 1607(a). That statute requires that notice be sent to "each party
who appears to have an interest in the seized article."

31 See United States v. Colon, 993 F. Supp. 42 (D.P.R. 1998) (sending notice to
defendant alone was inadequate where the Government was on notice that another party's
name appeared as the owner of record of the seized bank account); but see Kadonsky v.
United States, 216 F.3d 499, 503 n.2 (5 t Cir. 2000) ("mere possession of an article in and of
itself is insufficient to render an individual one 'who appears to have an interest in the seized
article' for purposes of § 1607(a)"); Arango v. United States, 1998 WL 417601 (N.D. III. 1998)
(person who denies ownership of seized currency at the time it is seized cannot seek judicial
review of administrative forfeiture on ground that he did not receive personal notice); United
States v. Phillips, 185 F.3d 183 (4th Cir. 1999) (in criminal forfeiture cases, Government does
not have to send notice to persons who lack standing to contest the forfeiture); see also United
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property is referred to throughout the remainder of the Rule as a "potential
claimant."

Subsection (b)(ii) addresses the manner in which direct notice may be
served. The notice may be served on either the potential claimant or his
counsel40 in any manner "reasonably calculated to ensure that such notice is
received," including first class mail, private carrier or electronic mail.

NACDL objects that this rule "would so radically change current civil
procedure that it would make it almost unrecognizable." Troberman Letter
at 9. But again, the issue here is notice, not "service of process."

NACDL is correct that the direct notice provisions in Rule G(4)(b)
would be a change from current regulation, but not for the reasons that
NACDL suggests. The primary change would be the codification of direct
notice at all. While case law has required that direct notice be sent to
known interested persons at least since Mullane, and while the
Government, accordingly, has been sending direct notice to such persons
for years, there is no provision in either the applicable statutes or the
Supplemental Rules that requires any direct notice of a civil judicial
forfeiture action other than the service of process upon the res itself. The
Government can presently comply with all statutory requirements
regarding third-party interests simply by publishing notice in a newspaper.

For the most part, Rule G(4)(b) is designed to codify and standardize
practices already in use to varying degrees, with sometimes conflicting
local variations, around the country. The primary reason for doing so is to
provide a degree of uniformity, so that prosecutors and practitioners will
know what to expect, and so that means of providing notice used in one
district will not run afoul of a local requirement in some other district
where persons receiving notice might reside.

States v. BCCI Holdings (Luxembourg) S.A. (Final Order of Forfeiture and Disbursement), 69 F.
Supp. 2d 36 (D.D.C. 1999) (the Government should be encouraged to send notice as widely as
possible; sending notice therefore does not estop the Government from moving to dismiss
claim for lack of standing or for lack of subject matter jurisdiction).

40 See Bye v. United States, 105 F.3d 856 (2d Cir. 1997) (notice to attorney
representing defendant in the criminal case constitutes sufficient notice of
administrative forfeiture); McDonald v. DEA, 1996 WL 157527 (S.D.N.Y. 1996) (service
on defense counsel during discovery in criminal case was sufficient notice).
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Rule G(4)(b) is intended to address this problem for the first time. It
sets forth procedures designed to provide proper notice of civil forfeiture
actions to interested parties by means reasonably calculated to achieve
that goal efficiently, without unnecessary expenditure of Government
resources. Moreover, the proposed rule relies upon means approved in
the comparable context of notice of administrative forfeiture proceedings,
see 18 U.S.C. § 983(a)(2)(B) (notice of administrative forfeiture may be in
the form of a letter notifying the claimant that claims must be filed within
35 days from the date of the letter), and upon case law establishing the
types of notice that are acceptable. 41

The use of e-mail / Rule G(4)(b)(ii)

One of NACDL's objections is to the use of electronic mail to achieve
direct notice. Troberman Letter at 10. Rule G(4)(b)(ii) permits notice to be
sent by e-mail in circumstances where such notice is reasonable. To be
sure, electronic mail has not yet replaced physical mail in business
correspondence, but it certainly has made substantial inroads upon
written correspondence both in business and in personal life. It has also
been increasingly treated by private individuals, the business community,
and government officials and attorneys as a generally reliable means of
routine communication.

As one example, electronic mail is now the almost exclusive means
of confirming wire transfers of billions of dollars every day between
financial institutions all over the world. If e-mail can be relied upon for
such a purpose, surely it should be possible, in at least some instances, to
rely upon electronic mail to provide notice of a forfeiture action. Any rule
written in the first decade of the twenty-first century that did not take into

41Brown V. United States, 2002 WL 1339102 (S.D.N.Y. 2002) (notice mailed to
residence where claimant's wife and children lived was adequate); Crespo-Caraballo v. United
States, 200 F. Supp.2d 73 (D.P.R. 2002) (notice published in San Juan newspaper and mailed
to claimant in English was valid even though claimant only spoke Spanish, zip code was
incorrect on mailed notice, and dollar amount was slightly different from actual amount seized);
Owens v. United States, 1997 WL 177863 (E.D.N.Y. 1997) (notice sent to defendant's address
by certified mail is sufficient); United States v. Randall, 976 F. Supp. 1442 (M.D. Ala. 1997)
(mailing certified notice to correct address is sufficient, even if claimant did not receive it );
Wi/lhite v. United States, 2001 WL 124937 (N.D. Tex. 2001) (notice mailed to plaintiff at the
address he provided for notice was adequate).
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account this technological development would be blind to the realities of
modern communications.

NACDL argues that no other rule or statute authorizes the use of
electronic mail for the provision of notice. In fact, the electronic filing
systems being used in bankruptcy courts, and prepared for use in federal
district courts, permit parties to notify and serve other parties with
pleadings by electronic mail, which may be generated at the time when the
pleadings are filed, also electronically. In addition, Rule 5(b)(2)(D) of the
Federal Rules of Civil Procedure specifically permits the service of papers
other than the complaint in ordinary civil proceedings to be done by
electronic means where the person served has consented in writing to
such service. Rule 5(b)(3) provides, as an additional safeguard, that
service by electronic means is not effective if the person making service
learns that the attempted service did not reach the person to be served.

To be sure, electronic mail is not suitable for giving notice to all
persons, including those without computers or without current e-mail
addresses. If the Government chooses to rely upon e-mail notice as to
certain persons in a particular case, it will do so subject to the requirement
that notice be reasonably calculated to achieve actual notice to the
intended recipient. In a situation suggested by NACDL, where the
Government knows that it has seized the intended recipient's only
computer, the use of e-mail would not be reasonable, and the Government
would fall back on more traditional methods such as first class mail or
Federal Express.

However, the fact that electronic mail is not suitable in some cases is
no reason to bar its use in all cases. Where Government counsel knows
that defense counsel, to whom notice is to be sent, regularly uses
electronic mail, it would be reasonable for the Supplemental Rules to
permit the Government to use that means of notifying counsel of a
pending forfeiture.

NACDL makes the reasonable point that recipients are wary about e-
mail attachments coming from strangers. Government attorneys relying
upon e-mail notice would reasonably take such concerns into account,
knowing that the efficacy of their notices could eventually be dispositive of
their cases. If Government counsel were sending notice to a well-known
colleague who was used to receiving attachments, counsel could send an
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attached notice. If the notice was going to a stranger (although, of course,
it would have to be a person for whom a reasonably reliable e-mail address
was available to the government attorney in the first place), the notice
could be placed in the body of the e-mail message instead.

However, such fine detail is not the proper concern of generally
applicable rules. As always, details determining what passes due process
muster, and what does not, will be developed on a case by case basis,
over time. For now, it is sufficient that electronic mail is an available,
much used, generally reliable means of communication. It is reasonable to
permit the use of this means to give notice in appropriate cases.

Notice to potential claimant's counsel I Rule G(4)(b)(ii)

NACDL also objects to the provision authorizing notice to the
potential claimant's counsel. Troberman Letter at 10. The Government
has no objection to clarifying that this provision in Rule G(4)(b)(ii) is
intended to authorize the sending of notice to counsel "representing the
potential claimant with respect to the seizure of the subject property, or
representing the potential claimant in a related investigation,
administrative forfeiture proceeding, or criminal case." That change has
been made to the Rule.

Recalling, once again, that the "the touchstone is reasonableness,"
notice to an attorney representing a potential claimant in any of these
contexts is reasonably calculated to alert the claimant to the pendency of
the forfeiture proceeding. A trained attorney, even one unfamiliar with
forfeiture law, is generally more likely than the average person to
recognize that a legal notice requires some type of responsive action.
Attorneys are also likely to recognize that they would be placing
themselves and their clients at risk if they received such a notice directed
to one of their clients and failed, at a minimum, to tell the client about it.
Courts have often recognized the efficacy of notice to criminal defense
counsel, either by holding that such notice was sufficient in a given case,
or by pointing out that if such notice had been given, that would have
cured a notice deficiency.42 The provision here is merely designed to

42 See Bye v. United States, 105 F.3d 856 (2d Cir. 1997) (notice to attorney
representing defendant in the criminal case constitutes sufficient notice of
administrative forfeiture); McDonald v. DEA, 1996 WL 157527 (S.D.N.Y. 1996) (service
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codify what these courts have already made clear.

Notice deemed served on the date it is sent / Rule G(4)(b)(ii)

NACDL also objects to the provision in Rule G(4)(b)(ii) stating that
"For purposes of this Rule G(4)(b), notice is served on the date that the
notice is sent." Troberman Letter at 10-11. The date of service of notice is
important because it, along with the date of final publication, triggers other
requirements, such as the date by which the claimant must file a claim and
answer, and the date on which a court may enter a default judgment for
failure to do so. A ... • r, '-

The proposed provision that notice bedeemed served on the date
when it is sent is not a "radical departure." It is consistent with Rule
5(b)(2)(B) and (D) of the Federal Rules of Civil Procedure, which provides,
respectively, that service by mail is complete on mailing, and that service
by electronic means is complete upon transmission. It is also consistent
with the model that Congress adopted in CAFRA for sending notice of
administrative forfeiture. Section 983(a)(2)(B) provides that the
Government can establish the date by which a claim contesting the
forfeiture must be filed by including a deadline in the notice letter that is
not less than 35 days from the date when the Government sent the notice.
Clearly, this provision uses the date when the notice is sentas-the
triggering date, not the date when the notice is received.

Once it is understood that the purpose in both contexts is identical -
to give notice of forfeiture to a potential claimant - there is no reason why
using the date when notice is sent is adequate in administrative forfeiture
proceedings, but not in judicial forfeiture proceedings, either of which can

on defense counsel during discovery in criminal case was sufficient notice); United
States v. Cupples, 112 F.3d 318 (8th Cir. 1997) (where there is a parallel administrative
forfeiture and criminal prosecution, the Government must serve notice of the forfeiture
on the defense attorney in the criminal case); United States v. Cruz, 1998 WL 326732
(S.D.N.Y. 1998) (notice sent to attorney in then-pending criminal case is adequate);
United States v. Franklin, 897 F. Supp. 1301, 1303 (D. Ore. 1995) (attempts to send
notice to defendant's home, attorney, and place of confinement were sufficient; failure
to receive notice was not the Government's fault); Allen v. United States, 38 F. Supp.
2d 436 (D. Md. 1999) (same) (service on attorney sufficient, even though notice sent to
defendant was sent to wrong jail); United States v. Watts, 1999 WL 493786 (E.D. Pa.
July 13, 1999) (service on attorney was sufficient).
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lead to a valid final forfeiture of the asset in question.

Subsection (b)(iii) provides that in the case of a potential claimant who is
incarcerated, notice must oe sent to the facility where the person is being held.
The intent is for the rule to require the same level of notice as that approved by
the Supreme Court in Dusenbery v. United States.43 NACDL'S objection to
this is that, basically, they do not agree with the Dusenbery decision and
would prefer that it were legislatively overruled.

Rule G(4)(b)(iii), on the other hand, simply codifies the requirement
of cases before and since Dusenbery holding that when the Government
knows that a potential forfeiture claimant is incarcerated, it must send
notice to the potential claimant at the current place of incarceration, and
not only at a former home address." These decisions place the burden on
the Government to keep track of the prisoner's location. Notice sent to a
prison where the prisoner was previously held, but not where he is being
held at the time the notice is sent, is also inadequate.!5

NACDL proposes that Rule G(4)(B)(iii) be amended to require proof
that the notice sent to an incarcerated potential claimant was actually

43 534 U.S. 161(2002), supra note 15.

44 United States v. Minor, 228 F.3d 352 (4th Cir. 2000) (publication and mailing notice
to home address of incarcerated prisoner is an inadequate "gesture"); United States v. Giraldo,
45 F.3d 509, 511 (1st Cir. 1995) (seizing agencies must take steps to locate the prisoner and
send him notice in jail); United States v. McGlory, 202 F.3d 664 (3d Cir. 2000) (it violates due
process for DEA to send notice to USMS, asking USMS to forward to prisoner; DEA must at
least send notice to prison where defendant is confined); but see Harris v. DEA, 2001 WL
310974 (D. Md. 2001) (DEA not expected to know defendant is in state custody on unrelated
state charge; therefore notice sent to home address was adequate even though defendant was
incarcerated); United States v. Donovan, 2002 WL 730906 (7' Cir. April 18, 2002) (Table) (in
light of DEA agent's statement to defendant that his property had been seized, and that he
needed to take steps to recover it, failure to send notice to jail where defendant was held did
not violate due process under Dusenbery).

" Alh-Balogun v. United States, 281 F.3d 362 (2nd Cir. 2002) (sending notice to prison
two weeks after claimant was transferred to another prison violated claimant's due process
rights under Dusenbery); Small v. United States, 136 F.3d 1334 (D.C. Cir. 1998) (notice sent to
prisoner's place of incarceration is not adequate if notice is returned undelivered to seizing
agency before administrative forfeiture is complete and agency could have taken steps to
locate prisoner); Lopez v. United States, 201 F.3d 478 (D.C. Cir. 2000) (same as Small; also,
parallel notice to prisoner's wife that her interest may be forfeited does not cure defective
notice).
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received. But that is exactly the requirement that the Supreme Court
rejected in Dusenbery. The Court noted

[N]one of our cases cited by either party has required actual notice in
proceedings such as this. Instead, we have allowed the Government
to defend the "reasonableness and hence the constitutional validity
of any chosen method ... on the ground that it is in itself reasonably
certain to inform those affected." Mullane, 339 U.S. at 315 ....

Dusenbery, 122 S. Ct. at 701. After reviewing the reasonable procedures
for delivery of mail that were in place at the penitentiary where Dusenbery
was housed at the time of notice, the Court held:

Here, the use of the mail addressed to petitioner at the penitentiary
was clearly acceptable for much the same reason we have approved
mailed notice in the past..... We think the FBI's use of the system
described in detail above was "reasonably calculated, under all the
circumstances, to apprize [petitioner] of the pendency of the action."
Mullane, 339 U.S. at 314 .... Due process requires no more.

Dusenbery, 122 S. Ct. at 702.

The purpose underlying Rule G(4)(B)(iii) is to codify Dusenbery and
related case law so that the rule adopted by the Supreme Court is
accessible to practitioners. Rule G(4)(b) should not'overturn the rule
adopted by the Supreme Court in favor of the position that the NACDL
advanced in the Court and lost. To be consistent with Dusenbery, Rule
G(4)(b) should require the Government to send the notice addressed to the
prisoner at the prison where the prisoner is presently incarcerated, but it
should not require proof of actual receipt of the notice.

Of course, at trial, if the adequacy of the notice is contested, the
Government will have to show not only that it complied with the Rule, but
also that the prison had reasonable procedures in place to ensure proper
delivery of the mail. It is not necessary or appropriate for the text of the
Rule itself to attempt to spell out such procedures. At the due process
hearing, the evidence will show that the prison either did or did not have
the requisite procedures for mail delivery in place. The burden is on the
Government to give, and ultimately to show that it gave, proper notice.
Accordingly, there is no need for the Rule to impose additional burdens
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beyond those already imposed by the requirements of due process.

Subsection (b)(iv) provides that, in most cases, if the person to be served
with notice was arrested in connection with the offense giving arise to the
forfeiture, but that person is no longer incarcerated, it will be sufficient for the
Government to send direct notice of the forfeiture to the address that the
potential claimant gave to the Government at the time of his arrest or release.
This is consistent with the rule some courts have adopted,46 and is intended to
make clear that the Government is not required to check all available sources for
alternative addresses for the potential claimant if that person gave the
Government an apparently valid address when he was arrested or released.

This provision simply recognizes that it is generally reasonable for the
Government to send a forfeiture notice to a non-incarcerated potential claimant
at the address that the potential claimant provided to the Government at the time
of arrest. Not coincidentally, the time of the potential claimant's arrest is, in
many instances, identical, or very close, to the time when the subject assets are
seized. The provision would not permit reliance upon the address given at time
of arrest where the potential claimant has since provided the arresting agency
with a different address.

NACDL objects to this provision (Troberman Letter at 12), but has
provided no authority for its contrary argument that in comparable
circumstances, a civil litigant would not generally be permitted to rely
upon the address provided to the litigant by an opposing party.

46 See, e.g. Wilhite v. United States, 2001 WL 124937 (N.D. Tex. 2001) (notice
mailed to plaintiff at the address he provided for notice was adequate; due process did
not require the Government to track plaintiff down when plaintiff was not imprisoned
and provided no forwarding address, nor is Government required to wait until plaintiff
returns home from his travels before sending the notice); Brown v. United States, 2002
WL 1339102 (S.D.N.Y. 2002) (notice mailed to residence where claimant's wife and
children lived was adequate under Dusenbery, even though claimant himself had been
deported to Jamaica); Albajon v. Gugliotta, 72 F. Supp. 2d 1362 (S.D. Fla. 1999)
(notice sent to various addresses on claimant's identifications and mailed after claimant
was released from jail is sufficient to satisfy due process, even if claimant never
received notice); United States v. Schiavo, 897 F. Supp. 644, 648-49 (D. Mass. 1995)
(sending notice to fugitive's last known address is sufficient; not the Government's fault
that notice was not effective).
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Like the other provisions of Rule G(4), this provision would be
construed under the reasonableness standards set by Mullane and upheld
in Dusenbery. It would neither increase nor decrease the amount of
diligence required of the Government by the courts. It would not protect
the forfeiture from due process attack in any case where special
circumstances make it unreasonable for the Government to continue to
rely upon the address provided by the potential claimant at the time of
arrest. However, this provision would have the significant benefit of
encouraging potential claimants -- who, in such circumstances are
generally well aware that their property has been seized and may be
forfeited -- to protect their interests to the extent of furnishing a corrected
address to the agency that seized the property. As courts have repeatedly
held in the cases cited in the margin, it is generally not the Government's
fault when notice duly sent to the very address provided by a property
owner fails to reach the intended recipient because that recipient has
moved, or has gone into hiding.

Civil forfeiture procedure should not be a game of "gotcha," in which
potential claimants seek the return of their property on the ground that
there was one more thing the Government might have done to find an
alternative address to which to send notice. The test set forth by the
Supreme Court in Mullane and reaffirmed in Dusenbery is whether the
notice was reasonably calculated to apprize interested parties of the
pendency of the action. Sending notice to the address that a person has
personally given to law enforcement as the location where he can be
reached surely satisfies that standard.

Finally, subsections (b)(v) and (vi) address the content of the notice and
the timing of the filing of a claim and answer. Subsection (b)(v) provides that the
notice must set forth the date on which the notice is sent, and must inform the
recipient that he or she has 30 days from such date to file a claim in the judicial
forfeiture proceeding. As provided in subsection (b)(ii), notice is deemed to be
"served" on the date on which the notice sent. Thus, subsection (b)(v) conforms
with the statutory requirement in 18 U.S.C. § 983(a)(4), which provides that a
person contesting the judicial forfeiture action must file a claim pursuant to the
Supplemental Rules "not later than 30 days after the date of service of the
Government's complaint." Any other rule, such as one that counted the 30-day
period from the date when the notice was received by the addressee, would be
unworkable. In many cases, the Government and the court have no way of
knowing when the notice is received, and thus have no way of knowing when a
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default judgment may be entered against a party who has failed to file a claim. 47

Moreover, a rule counting the date for filing a claim from the date the notice is
received would not take into account the fact that sending notice satisfies, in
most cases, the requirements of due process even if the notice is not actually
received.48

Subsection (b)(v) also gives the Government the option of setting forth a
specific deadline for filing a claim that gives the potential claimant more time
than the 30 days prescribed by statute. By availing itself of this option, the
Government may extend a claimant the courtesy of having additional time to file
a claim as the circumstances may warrant while at the same time making sure
that the deadline for filing the claim is clearly set forth on the record.

NACDL objects to this Rule on the ground that the date of service
should not be the date when notice is sent, but rather it should be the date
when it is received. Troberman Letter at 13. The response to that

47 See United States v. Commodity Account at Saul Stone & Co., 1999 WL
91910 (N.D. III. 1999) (once notice has been published and time for filing claims has
expired, court may enter default judgment against all potential claimants who did not file
claims), aff'd 219 F.3d 595 (7th Cir. 2000); United States v. Real Property ... Lido Motel,
135 F.3d 1312 (9th Cir. 1998) (claimant who received proper notice but failed to file
claim in accordance with Rule C, lacked standing to challenge magistrate's authority to
enter default judgment); United States v. $230,963.88 in U.S. Currency, 2000 WL
1745130 (D.N.H. 2000) (when party fails to respond to the complaint within the time
specified by Rule C(6), the Government may move for default pursuant to Rule 55(a),
F.R.Civ.P.; entry of default is prerequisite to a default judgment).

48 See Dusenbery, supra note 15; Krecioch v. United States, 221 F.3d 976 (7 TH

Cir. 2000)(notice sent to defendant's current home address is adequate where DEA
had no way of knowing when it sent the notice that defendant would turn himself in and
be incarcerated before the notice arrived); Albajon v. Gugliotta, 72 F. Supp. 2d 1362
(S.D. Fla. 1999) (notice sent to various addresses on claimant's identifications, and
mailed after claimant released from jail, is sufficient to satisfy due process, even if
claimant never received notice); United States v. Schiavo, 897 F. Supp. 644, 648-49 (D.
Mass. 1995) (sending notice to fugitive's last known address is sufficient; not the
Government's fault that notice was not effective); Owens v. United States, 1997 WL
177863 (E.D.N.Y. 1997) (notice sent to defendant's address by certified mail is
reasonable if the Government has no reason to believe it failed to reach defendant; the
Government not responsible if someone forged defendant's name on return receipt
card); Gonzalez v. United States, 1997 WL 278123 (S.D.N.Y. 1997) ("the [G]overnment
is not required to ensure actual receipt of notice that is properly mailed").
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objection appears supra with respect to Rule G(4)(b)(ii) and is not repeated
here.

Rule G(4)(b)(v) would require that the notice set forth the date when
the notice is sent, and either inform the recipient that claims must be filed
within 30 days from that date, or set a deadline that is at least 30 days from
the date when the notice was sent. Providing such a date in the notice
itself is simply intended to benefit the potential claimant by clarifying a
filing deadline that might otherwise be uncertain.

Again, this provision is consistent with the statutory provision
adopted by Congress in CAFRA for the sending of notice of administrative
forfeiture proceedings. See § 983(a)(2)(B). In such cases, the Government
routinely sends the potential claimant a letter stating the date when the
notice is being sent, and setting a deadline for filing a claim, which
deadline is at least 35 days after the date of the notice. This bright line
establishing when a claim must be filed greatly enhances the
administration of justice, removes the uncertainty that would prevail if the
court had to determine when, if ever, the potential claimant had received
notice, and does not infringe in any meaningful way upon the claimant's
opportunity to file a timely claim, or to challenge forfeitures that fail to
conform to the requirements of due process.

Subsection (b)(vi) conforms with the statutory requirement in Section
983(a)(4)(B) giving the claimant 20 days after the filing of a claim to file an
answer to the Government's complaint. NACDL's objection (Troberman
Letter at 14) is addressed infra with respect to Rule G(5).

Section (5). Responsive Pleading; Interrogatories

Section (5) deals with the content and timing of a claim contesting a
judicial forfeiture action. It is derived, for the most part, from current Rule C(6).

The first part of Section (5), however, which deals with the content of the
claim, has no counterpart in the present Rule. In fact, both current Rule C(6)
and the statute governing the filing of a claim in a judicial forfeiture case, 18
U.S.C. § 983(a)(4), are silent as to the information that the claim must contain.
To fill this gap, subsection (5)(a)(i) sets forth requirements regarding the content
of the claim that are derived from the statutory requirements for filing a claim in
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an administrative forfeiture proceeding pursuant to 18 U.S.C. § 983(a)(2)(C), 9

and for filing a third party claim contesting a criminal forfeiture action pursuant to
21 U.S.C. § 853(n)(3).P Under subsection (a)(i), the claimant must identify the
specific property being claimed, state the claimant's interest in the property, file
the claim under oath, and serve a copy of the claim on the attorney for the
Government.

Subsection (5)(a)(i) also makes clear that only a person who asserts an
ownership interest in the property may file a claim. The definition of owner is
tied to the statutory definition in 18 U.S.C. § 983(d)(6) which was enacted by
CAFRA as part of the uniform innocent owner defense. The requirement makes
clear that the Government does not have to litigate the forfeitability of the
property with a person who does not have an ownership interest in it, even
though he may have been in possession of the property when it was seized.

49 Section 983(a)(2)(C) provides that a claim contesting an administrative
forfeiture proceeding must identify the specific property being claimed, state the
claimant's interest in such property, and be made under oath and subject to penalty of
perjury.

50 Section 853(n)(3) requires that a third party contesting a criminal forfeiture
order must file a petition under oath and must "set forth the nature and extent of the
petitioner's right, title or interest in the property, the time and circumstances of the
petitioner's acquisition of the right, title, or interest in the property, any additional facts
supporting the petitioner's claim, and the relief sought." See United States v. BCCI
Holdings (Luxembourg) S.A. (Fifth Round Petition of Liquidation Comm'n for BCCI
(Overseas) Macau), 980 F. Supp. 1 (D.D.C. 1997) (petition that is not signed under
penalty of perjury and fails to identify asset in which claimant is asserting an interest
and nature of that interest does not comply with section 1963(l)(3) (identical provision to
section 853(n)(3)); United States v. BCCI Holdings (Luxembourg) S.A. (Petition of
Richard Eline), 916 F. Supp. 1286 (D.D.C. 1996) (claim that simply listed random legal
phrases dismissed for failure to set forth nature and extent of legal interest in the
forfeited property as required by section 1963(l)(3)); United States v. BCCI Holdings
(Luxembourg) S.A. (Fourth Round Petitions of General Creditors), 956 F. Supp. 1
(D.D.C. 1996) (petition stating only that "the property belongs to me" was insufficient);
Pegg v. United States, No. 98-9617 (1 1th Cir. April 10, 2000) (unpub.) (Section 853(n)
requires a third party to state the third party's interest in the property with particularity; a
petition that merely tracks the language of section 853(n)(6) and does not provide the
details section 853(n)(3) requires is insufficient and subject to dismissal on motion of
the government); United States v. Lindow, 98-CR-244 (N.D.N.Y. Sept. 21, 2001) (bare
assertion of legal title not sufficient for claim under § 853(n)(3); where claimant's
husband stated during guilty plea that property belonged to him, claimant must explain
basis for asserting an ownership interest).

34



This situation arises most frequently in cases involving the seizure of currency
from a drug courier who has no ownership interest in the property yet files a
claim contesting its forfeiture.

NACDL objects that the language in Rule G(5)(a)(i), limiting standing
to file a claim to persons with an ownership interest in the property, is a
departure from current case law. In this they are partially correct; in the
absence of any statutory guidance, many courts do grant standing to
claimants with no ownership interest in the defendant property. This is
simply a situation where the rule needs to be changed.

Not long ago - indeed at the time CAFRA was being considered by
Congress - courts in civil forfeiture cases used the terms "ownership" and
"standing" almost interchangeably. This led to a great deal of confusion: a
court would rule, as a threshold matter, that a claimant had "standing" to
file a claim, but then, at the conclusion of the evidence regarding the
claimant's ownership interest, would reverse itself and deny the claim for
"lack of standing."

For example, in United States v. $9,041,598.68 in U.S. Currency,51 the
district court found, at the outset of the case, that a claimant who
controlled a family bank account had standing to contest the forfeiture of
the defendant funds. After a trial on the merits, however, the court
reversed itself, finding that the claimant had not established the requisite
ownership interest in the property and therefore did not have standing.5 2

On appeal, the Fifth Circuit affirmed the district court, but noted that the
court's initial determination of standing was correct, and should not have
been reconsidered in light of what took place at trial. The district court's
later determination that the claimant had no ownership interest in the
defendant property, the panel said, went to the merits of the affirmative
defense, not to the claimant's standing to litigate his claim.53

51 976 F. Supp. 640, 648 (S.D. Tex. 1997).

"2 Id. (control over a "family" bank account may be sufficient to satisfy threshold

standing requirements at the onset of trial, but the claimant still must prove his ownership
interest by a preponderance of the evidence).

" 163 F.3d at 245 ("we consider Judge Atlas' post-verdict discussion of standing as no
more than a recognition of the fact that the jury verdict defeated all possible claims of Massieu
on the merits, and we find the trial court's earlier determinations that Massieu had standing to
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Similarly, in United States v. Hooper,54 the district court in a criminal
forfeiture case held that the defendants' wives lacked standing to contest
the forfeiture of certain property that they alleged to be part of their
respective marital estates. On appeal, however, the Ninth Circuit held that
there was "no dispute that Claimants had Article II standing to file their
petitions and challenge the forfeitures on the asserted grounds." What the
district court meant in concluding that the claimants lacked "standing,"
the panel said, was "simply another way of stating that Claimants had
failed to establish on the merits a property interest entitling them to
relief." 55 See Cassella, "The Uniform Innocent Owner Defense to Civil
Asset Forfeiture," 89 Kentucky Law Journal 653, 672-77 (2001) (discussing
the confusion between "standing" and "ownership" in recent case law).

Recognizing this confusion, courts have struggled to adopt a rule
that distinguishes standing and ownership. The rule that has emerged in
the past two or three years is this: standing and ownership are different
concepts - one determines whether the claimant gets in the courthouse
door; the other is an element of the affirmative innocent owner defense.
Thus, it is now the law that a person with a merely "colorable interest" in
the property has a sufficient interest to satisfy the Article III case-or-
controversy requirement to litigate a civil forfeiture claim, but that same
person may fail to establish his affirmative defense if he does not qualify
as an "owner" of the property. Id.56

be dispositive of that issue").

14 229 F.3d 818 (9 th Cir. 2000).

55 229 F.3d at __ n.4, citing $9,041,598.68, supra. See also United States v. 5 S.351
Tuthill Road, 2000 WL 1779182 (7& Cir. Dec. 5, 2000) (conflating standing with ownership,
court holds that beneficiary of a land trust who would be injured if the property were forfeited,
had standing, even though he failed to exercise dominion or control, and that therefore the only
remaining issue was claimant's innocence), amended March 5, 2001, 233 F.3d 1017 (7r Cir.
2000).

56 See United States v. 5 S 351 Tuthill Road, 233 F.3d 1017 (7th Cir. 2000), as

amended Mar. 21, 2001 (fact that beneficiary of a land trust, who would be injured if the
property were forfeited, has standing even though he failed to exercise dominion or control
does not resolve the issue of innocent ownership); United States v. Premises Known as 7725
Unity Avenue, 294 F.3d 954 (81" Cir. 2002) (lienholder has standing even if he acquired his lien
after the property became subject to forfeiture, and he may not be able to prevail on the merits);
United States v. $100,348 U.S. Currency, 157 F. Supp. 2d 1110 (C.D. Cal. 2001) (even though
the person from whom currency is seized has standing to contest its forfeiture, if he is not the
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The de facto adoption of this dichotomous approach has produced
both good and bad results. On the one hand, courts recognize that
Congress, in enacting CAFRA, has provided a statutory definition of
"ownership" and made it clear that ownership is an element of the
"innocent owner defense" codified at 18 U.S.C. § 983(d). Thus, persons
who cannot establish the elements of ownership will not be able to
establish an innocent owner defense even if they are found to have Article
III standing.57 Note: "ownership" as defined in Section 983(d)(6) is broadly
defined to include lienholders, mortgagees, assignees, bailees (as long as
they identify the bailor and have a "colorable legitimate interest" in the
property) and persons with a secured interest.

On the other hand, courts have been inclined to interpret the case-or-
controversy requirement freely, extending standing to persons with the
most tenuous connection to the defendant property, believing that, in the
end, if the claimant is not an "owner," his challenge to the forfeiture action
will fail. For example, courts have extended standing to persons who
actually denied ownership at the time the property was seized,5 8 to one
whose only possessory interest in a vehicle was that the keys momentarily
passed through his hands,59 to a non-owner resident who claimed that the

owner of the property, his innocent owner defense must fail); In re Seizure of $82,000 More or
Less, 2000 WL 1707495 (W.D. Mo. 2000) (titled owner and purchaser of vehicle both have
colorable interest sufficient for standing, but must prove ownership as part of innocent owner
defense on the merits); Kadonsky v. United States, 246 F.3d 681, 2001 WL 113825 (10th Cir.
2001) (Table) (for standing, claimant need not prove merits of underlying claim; allegation of
ownership and some supporting evidence, such as possession, is sufficient; but claimant may
yet fail to establish ownership on the merits); United States v. $347,542.00 in U.S. Currency,
2001 WL 335828 (S.D. Fla. 2001) (standing is a threshold issue; claimant still must establish
ownership on the merits; Government's motion to dismiss denied where claimant has standing
and his claim of ownership cannot be negated on the pleadings).

57 See previous footnote.

58 United States v. $39,400 in U.S. Currency, No. 01 cv1 6255-IEG(LSP) (S.D. Cal. Aug.
12, 2002) (claimant who denied ownership at time currency was seized, but who later filed claim
asserting ownership, has standing).

59 Mantilla v. United States, 302 F.3d 182 (3rd Cir.2002) (claimant's temporary
possession of the seized currency, however fleeting - he held the keys to the vehicle for a
moment before passing them on - sufficient for court to "assume" claimant had a possessory
interest).
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forfeiture of the defendant real property would leave him homeless,60 and
to a person who claimed to have found the forfeitable currency blowing
along the road.6'

This latter trend, coupled with another change in civil forfeiture
procedure under CAFRA, has produced unforeseen and deleterious
consequences for the administration of justice. For it is not true, as some
had surmised, that extending standing freely to all comers is a harmless
gesture, certain to be cabined within the boundaries of the innocent owner
defense. To the contrary, because under CAFRA the Government now has
to establish the forfeitability of the defendant property by a preponderance
of the admissible evidence before the claimant is required to put on his
affirmative defense, there are a multitude of cases where the court never
reaches the ownership issue at all.

This was not a problem as recently as three years ago when the
Government could require the claimant to establish his ownership interest
in the property simply by establishing probable cause to believe that the
defendant property was subject to forfeiture.6 2 But now the Government
must establish the forfeitability of the property by a preponderance of the
evidence before the issue of ownership is even joined. This means that
the Government must litigate the merits of the case with anyone who has
standing, and a claimant who has standing may prevail in the forfeiture
action and recover the property if the Government fails to establish
forfeitability, even if the claimant is not the owner. United States v.
$557,933.89, More or Less, in U.S. Funds, 287 F.3d 66 (2nd Cir. 2002)
(ownership only comes into play if the Government establishes
forfeitability and the court reaches the innocent owner defense).

60 United States v. 8402 W. 132nd Street, 2000 WL 294094 (N.D. II. 2000) (non-owner

resident who would be left homeless if property is forfeited has standing to contest forfeiture of
father's real property).

61 United States v. $347,542.00 in U.S. Currency, 2001 WL 335828 (S.D. Fla. 2001)

(finder of lost currency has "facially colorable interest" sufficient for Article Ill standing).

62 Before August 23, 2000, civil forfeiture proceedings were governed by 19 U.S.C.

§ 1615, under which the Government was required only to establish probable cause to believe
that the defendant property was subject to forfeiture. Moreover, hearsay was admissible to
establish probable cause. This was changed by CAFRA. See 18 U.S.C. § 983(c).
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This cannot be right. It means, for example, that a person who finds
money blowing along the road, or a drug courier carrying cash for a third
party, can force the Government to establish the forfeitability of seized
currency simply by asserting "N am the owner" in his claim, even though he
has no interest in the money beyond simple possession. 63 The same
would be true for a nominee whose only connection to the vehicle, boat or
parcel of land subject to forfeiture is that someone put his name on the
title.6 4 It is understandable that owners involved in illegal activity would
like this rule: it gives them an opportunity to contest forfeiture actions
through couriers and straw men without ever having to identify
themselves as the real parties in interest. But this is not good public
policy.

The Government simply should not have to litigate the forfeitability of
money with persons who deny ownership when it is seized or simply find
it blowing down the road. In United States v. $347,543.00 in U.S. Currency,
2001 WL 335828 (S.D. Fla. 2001), an automobile driven by one Diuela
Chavannes was headed west on a local road, when the car hit a bump
causing the rear-hatch door to fly open and a box of Tide detergent to fall
on the road. Giving new meaning to the term money laundering, the box
spilled a quantity of soap powder as well as approximately $50,000 in cash
on the pavement. An alert citizen, Robert Chandler, the driver in the
vehicle behind Ms. Chavannes, jumped out of his car and started picking
up currency, whereupon Ms. Chavannes alighted from her car and began
striking Chandler and demanding the money back. Chandler called the
police who arrived promptly and found another 8 boxes of Tide in
Chavannes' car. Inside each box were bundles of currency, wrapped in
fabric softener sheets (to avoid detection by a drug dog), and fastened
together with rubber bands. All together, more than $347,000 in suspected
drug proceeds were recovered.

63 United States v. $557,933.89, More or Less, in U.S. Funds, 287 F.3d 66, 71 n.1 (2nd

Cir. 2002) (reaffirming that naked possession alone is insufficient for standing, but if courier
files a verified claim asserting ownership, he has standing and can recover the property without
having to establish his ownership interest if the Government cannot establish forfeitability by a
preponderance of the evidence).

"4 See United States v. Ida, 14 F. Supp. 2d 454 (S.D.N.Y. 1998) (third-party

challenge to criminal forfeiture: titled owner of real property had standing, but he was a
mere straw and therefore could not prevail on the merits).
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The Government filed a civil forfeiture complaint against the
currency and quickly settled a claim filed by Chavannes' boyfriend, who
claimed that some of the money came from a legitimate source. However,
Chandler, the man who began picking up the money from the road, also
filed a claim asserting that the money belonged to him. Following a
hearing, the district court ruled that Chandler had standing to contest the
forfeiture as a finder-in-possession, and referred the matter to a Magistrate
Judge for an evidentiary hearing. At that hearing, the Government - now
litigating only with Chandler - was required to establish by a
preponderance of the admissible evidence that the money constituted
drug proceeds before the court would reach the issue whether Chandler
was an "owner' of the property under State law. Ultimately, the
Government avoided the hearing by giving Chandler $10,000 to drop his
claim.

To avoid such travesties, the rules regarding standing should be
made coextensive with the broad definition of ownership that Congress
enacted as part of CAFRA. If that were done, only a person who has a
legitimate interest in the property - i.e., a person who at least could satisfy
the ownership element of the innocent owner defense - could force the
Government to go through the steps necessary to link the defendant
property to the underlying offense. NACDL's position, that standing
should be coextensive with the minimal requirements of Article III, has no
constitutional basis and nothing to recommend it as a matter of good
public policy.

Subsection (5)(a)(ii) is derived from current Rule C(6)(a), which sets forth
the deadlines for filing a claim and answer in a civil judicial forfeiture proceeding.
The new Rule, however, makes a number of substantive changes that are
necessary to conform with the statutory requirements regarding the filing of the
claim and answer that were enacted in 2000 as part of CAFRA.

In particular, before it was amended effective December 1, 2002, Rule
C(6)(a) provided that a "statement of interest or right" must be filed "within 20
days after the earlier of (1) receiving actual notice of execution of process, or (2)
completed publication of notice," but Section 983(a)(3), as noted previously,
provides that a "claim" must be filed "not later than 30 days after the date of
service of the Government's complaint or, as applicable, not later than 30 days
after the date of final publication of notice of the filing of the complaint." To
eliminate these conflicts, Rule G(5)(a)(ii) uses the statutory term "claim" instead
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of "statement of interest or right," and provides that the claim must be filed not
later than the deadline set forth in the direct notice sent to the claimant pursuant
to Rule G(4)(b), supra, or 30 days after the final publication of notice, whichever
is earlier. As mentioned earlier, these deadlines do not apply to cases to which
the deadlines in Section 983(a) do not apply.

Subsection (a)(iii) addresses claims that are filed by corporations. It
provides that such claims must be "verified by an officer of the corporation who
is duly authorized to file a claim on behalf of the corporation." This is a
necessary requirement in light of the provision in subsection (a)(i)(C) that the
claim be filed under oath, subject to penalty of perjury. A claim filed by an
attorney with no personal knowledge of the facts supporting the claim cannot
comply with this requirement. Thus, the claim must be verified by an officer of
the corporation.

Subsection (b) preserves the current rule and statutory requirement that
an answer to the complaint be filed within 20 days after the filing of the claim.
The new Rule conforms with the statutes enacted by CAFRA by using the
statutory term "claim" in lieu of "statement of interest or right."

Subsection (b) also makes clear that the claimant must state any
objections to the court's exercise of in rem jurisdiction over the property, or to the
venue for the forfeiture action, in the answer. The concepts of in rem jurisdiction
and venue have been merged by 28 U.S.C. § 1355(b), 65 at least with respect to
property located in the United States.66

65 See note 16, supra.

66 With respect to property located abroad, the courts sometimes require a
showing that the district court has "constructive control" over the property by virtue of
the cooperation of a foreign court or Government, and sometimes do not. See United
States v. All Funds in Account Nos. 747.034/278 (Banco Espanol de Credito), 295 F.3d
23 (D.C. Cir. 2002) (Section 1355(b)(2) gives the district court in rem jurisdiction over
property located abroad; the foreign's country's compliance and cooperation
"determines only the effectiveness of the forfeiture orders of the district courts, not their
jurisdiction to issue those orders"); United States v. Contents of Account #03001288
(Tasneem Jalal), 167 F. Supp. 2d 707 (D.N.J. 2001) (court has subject matter
jurisdiction and venue for forfeiture of property abroad pursuant to 28 U.S.C. § 1355(a)
and (b), and it obtained in rem jurisdiction over the property when UAE officials
informed the United States that they had restrained the funds at their request, and that
a United States forfeiture order would be enforced); United States v. All Funds on
Deposit, 856 F. Supp. 759 (E.D.N.Y. 1994) (section 1355(b)(2) gives district court in
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Finally, Subsection (c) preserves the provision in current Rule C(6)(c) that
answers to interrogatories must be served along with the answer to the
complaint. Subsection (c) is identical in all respects to the current Rule, and the
case law regarding that Rule will therefore apply.67

In their comments on this provision, NACDL takes exception to the
Government's characterization of the current law, and to the provision in
Rule G(7)(d) requiring the claimant to file the answer before filing any
dispositive motion. The difference of opinion between the Government
and the NACDL on this issue is clearly stated. Defense lawyers want to be
able to move to dismiss a forfeiture complaint pursuant to Rule 12(b) on
technical grounds - such as the expiration of the statute of limitations -
before having to establish that the claimant has a bona fide interest in the
property. The Government - focusing on the fact that civil forfeitures are
in rem actions in which the plaintiff has no control over who the claimant
may be - believes that it should not have to litigate challenges to the
complaint until it knows who the claimant is and that he has a right to
challenge the forfeiture at all. Thus the defense lawyers take the view that
Rule 12(a)(4) - permitting the filing of an answer to be deferred until after
the court rules on dispositive motions - trumps current Rule C(6) and
should trump Rule G(5)(b), while the Government believes that current law,
and the better view, is that the answer must be filed before the court
considers any dispositive motions.

There are many good and sound reasons that the provision in Rule
12(a)(4) deferring the filing of an answer until after the court rules on a
dispositive motion, should not apply to in rem forfeiture cases, and the two

New York venue and subject matter jurisdiction over property in United Kingdom; court
also has in rem jurisdiction because seizure by U.K. authorities at request of U.S. gives
court constructive possession or control); aff'd, United States v. All Funds in Any
Accounts Maintained in the Names of Meza, 63 F.3d 148 (2d Cir. 1995).

67 See United States v. $8,221,877.16 in U.S. Currency, 148 F. Supp.2d 427
(D. N.J. 2001) (filing of a motion to dismiss the forfeiture complaint does not toll the
period for filing an answer under the Rule C(6); claimant must file answer and respond
to interrogatories before filing motion to dismiss); United States v. $38,870.00 in U.S.
Currency, No. 7:99-CV-47-(HL) (M.D. Ga. Sept. 24, 1999) (same; failure to file answer
results in entry of default judgment).
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courts that have addressed this issue have agreed with the Government.68

In short, both courts agreed that Supplemental Rule C(6), which requires
that the claimant answer the complaint and any interrogatories that were
served with it within 20 days, overrides the provision in Rule 12(a)(4) that
permits the defendant in an ordinary civil proceeding to file a dispositive
motion in lieu of an answer.

To put it bluntly, current Rule C(6) is designed to "smoke out"
claimants who have no real interest in the defendant in rem before the
court invests judicial resources in litigating the claim. If there were no
mechanism for testing the bona tides of a claimant in an in rem
proceeding, the Government could be forced to litigate its case in the
guise of defending a motion to dismiss the complaint against a claimant
who declines to reveal his interest in the defendant property. For example,
in United States v. $8,221,877.16 in U.S. Currency, 148 F. Supp. 2d 427
(D.N.J. 2001), the Government - believing that the money in question
represented laundered drug proceeds - seized the contents of several
bank accounts in the United States that were held in the names of several
foreign corporations. A money exchanger based in Brazil filed a claim, but
instead of filing an answer or responding to interrogatories, attempted to
attack the complaint on a variety of grounds under Rule 12. For example,
he argued that some of the seized funds were not covered by the seizure
warrant, that the Government could not rely on the fungible property
provision in 18 U.S.C. § 984 because it commenced its forfeiture action
more than one year after the alleged criminal offenses, and that the
Government could not establish probable cause to believe that the seized
funds were traceable to any drug trafficking activity. But the Government
responded that the court should not permit a claimant to raise such issues
until the claimant, through his answers to the complaint and the
interrogatories, provided sufficient reason to believe that he had an
interest in the defendant funds.

The district court agreed with the Government and ordered the
claimant to file an answer and respond to the Government's discovery
requests. When he refused to do so, the court struck his claim and
entered a default judgment for the Government. This case is now on

61 See note 67, supra.
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appeal to the Third Circuit.69

It is entirely understandable that a claimant would like to have a
complaint dismissed on technical grounds before having to identify
himself and his connection to the defendant property - particularly, as was
the case in $8,221,877.16, if the claimant is concerned that connecting
himself to the property will make him the focus of a criminal investigation.
But the Government has an overriding interest in knowing who it is that is
challenging the forfeiture, and whether that person has a true interest in
the property. In short, courts should not be entertaining challenges to
forfeiture actions filed by anonymous South American money managers
unwilling to tell the court who they are.

Moreover, if a non-owner claimant who has articulated no defense to
the forfeiture were to prevail on technical grounds in a pre-trial motion to
dismiss, there would be a distinct possibility that the property would be
returned to a person who had no legal interest in the property - resulting
in the unjust enrichment of a person who happened to have the foresight
to file a claim and move to dismiss a forfeiture action on grounds
cognizable under Rule 12(b). The rules of civil procedure should not
countenance such a result.

Accordingly, the case law under which Supplemental Rule C(6), per
Rule A, overrides Rule 12(a)(4), is sound legally and as a matter of public
policy and its effectiveness should be preserved in Rule G.

Section (6). Preservation and Disposition of Property; Sales.

Subsection (6)(a) is derived from current Rule E(10) and permits the court
to "enter any order necessary to preserve the property and to prevent its
removal, destruction or encumbrance." Such an order would include a pre-trial
restraining order under 18 U.S.C. § 983(j), or the interlocutory sale of the
property under Rule G(6)(b). In light of NACDL's objections to Rule G(6), it
may be useful to review the existing rules and statutes governing
interlocutory sales.

The majority of interlocutory sales in civil forfeiture cases are ones in

69 No. 02-1264 (3 ,d Cir. 2002).
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which the parties stipulate to the sale. In the minority of cases, a party, either
the government, the claimant, or another holder of an interest in the property,
will object to a proposed interlocutory sale. When the parties do not agree to the
sale of the property or to the sale terms, a court order authorizing the
interlocutory must be obtained by motion served on all interested parties.70 The
court may order that such a sale take place over a party's objection,7 1 but in that
case, the court must articulate the reasons justifying the sale.72

Rule G(6) does not break any new ground. In addition to Rule E(9)(b),
statutory authority for interlocutory sales is already found in the Customs statute,
19 U.S.C. § 1612(a),73 which is similar to the current Rule E(9)(b), and also
authorizes interlocutory sales when property becomes subject to diminution in
value. The statute provides as follows:

Whenever it appears to the Customs Service that any vessel,
vehicle, aircraft, merchandise, or baggage seized under the
customs laws is liable to perish or to waste or to be greatly reduced
in value by keeping, or that the expense of keeping the same is
disproportionate to the value thereof, and such [property] ... has
not been delivered under bond ... [and is not subject to
administrative forfeiture],.... the Customs Service shall forthwith
transmit its report of the seizure to the United States Attorney who
shall petition the court to order an immediate sale of such vessel,
vehicle, aircraft, merchandise, or baggage and if the ends of justice

70 See United States v. Steel Tank Barge H 1651, 272 F.Supp 658, 662-63
(E.D.La. 1976) (vacating Interlocutory Sale Order because barge's owner had not
received actual notice of the proposed sale).

71 See United States v. Pelullo, 178 F.3d 196, 198-99 (3rd Cir. 1999)
(interlocutory sale approved over criminal defendant's objections where equity was
being depleted by accruing taxes and interest on mortgagee's foreclosure judgment);

72 See United States v. 8 Princess Court, 970 F.2d 1156, 1160 (2nd Cir. 1992)
(noting absence of findings by district court to justify sale and remanding case for
further proceedings).

73 Section 1612(a) is incorporated with other pertinent customs statutes by 21
U.S.C. § 881(d), 18 U.S.C. §981(d), and 18 U.S.C. § 2254(d) to the extent that it is
"applicable and not inconsistent" with those civil forfeiture provisions. See United
States v. One Parcel of Property Located at 414 Kings Highway, 128 F.3d 125 (2 nd Cir.
1997) (19 U.S.C. § 1612 applies to forfeitures under 21 U.S.C. § 881).
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require it the court shall order such immediate sale, the proceeds
thereof to be deposited with the court to await the final
determination of the condemnation proceedings. Whether such
sale be made by the Customs Service or by order of the court, the
proceeds thereof shall be held subject to claims of parties in interest
to the same extent as the vessel, vehicle, aircraft, merchandise, or
baggage so sold would have been subject to such claim.

19 U.S.C. § 1612(a). (Emphasis added.)

Moreover, when the court orders an interlocutory sale over the objections
of any interested party, such a sale must comply with the provisions of 28 U.S.C.
§§ 2001, 2002, and/or 2004. These statutes provide procedural safeguards to
ensure that court ordered sales are made on terms that best preserve the
parties' interests, and apply to civil as well as criminal forfeitures. 74 Court-
ordered interlocutory sales of personal property must proceed in the same
manner as sales of real property, "unless the court orders otherwise." 28 U.S.C.
§ 2004. In all contested cases the Court is free to fashion an order to
accommodate the interests of the government and the claimant, such as a
release of the asset to the claimant on sufficient bond.7 5

The case law does not explicitly address whether a court is bound by 28
U.S.C. §§ 2001, 2002, 2004 when all interested parties agree to an interlocutory
sale and to the terms of the sale. Section 2004 does expressly allow courts to
alter the procedure for sales of personal property, but sections 2001 and 2002
do not contain such language. However, these provisions were aimed at
protecting the rights of parties in situations where the court orders an
interlocutory sale over a party's objection. The government believes that all
interested parties may stipulate to the form of an interlocutory sale and have that
sale approved by the court. Once proper notice of the intended interlocutory

74 See United States v. Macia, 1257 F. Supp.2d 1369, 1371 (S.D. Fla. 2001)
(applying section 2001 to interlocutory sale in criminal forfeiture); 1984 Kawasaki Ninja
Motorcycle, 790 F. Supp. 697, 701 (W.D. Tex. 1992) (noting that property subject to 21
U.S.C. § 881 forfeiture may be sold pursuant 28 U.S.C. §§ 2001-2004 ("to the extent..
* not inconsistent with the relevant portions of the Drug Control Act").

75 The Internal Revenue Code at 26 U.S.C. § 7324, provides for a return to
owner under bond any property seized by the Internal Revenue Service that is "liable to
perish or become greatly reduced in price or value by keeping, or when it cannot be
kept without great expense -
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sale has been given to all interested parties and all interested parties agree on
the terms of the sale, the considerations that might justify costly protective
measures such obtaining three appraisals prior to a private sale pursuant to 28
U.S.C. § 2001 (b) are no longer at issue because the parties have consented to
the sale in terms acceptable to them. Accordingly, courts routinely approve
stipulated interlocutory sales without reference to 28 U.S.C. §§ 2001 et seq.76

Rules G(6)(b) through (d) are derived from current Rule E(9) dealing with
the interlocutory sale and ultimate disposition of the property subject to forfeiture.
Subsection (b) sets forth the circumstances in which the court may order the
interlocutory sale notwithstanding the objections of a party. In addition to those
set forth in current Rule E(9), these circumstances include situations in which
there is a diminution in value of the property, the authority for which is found in
19 U.S.C. § 1612(a), and where the owner of property subject to forfeiture has
defaulted on mortgage or tax obligations.

Contrary to NACDL's contention, Rule G(6) does not create "broad
new authority for the government to force" interlocutory sales in civil
forfeiture cases. Courts have approved interlocutory sales in all of the
circumstances described in proposed Rules G(6) (b) through (d).7

76 See United States v. Real Property Located at 22 Santa Barbara Drive, 264
F.3d 860, 866-67 (9t Cir. 2001); United States v. BCCI Holdings (Luxembourg), S.A.,
69 F. Supp.2d 36, 44-45 (D.D.C. 1999); United States v. 4118 West 178 te Street, 1995
WL 758436 (N.D. Ill. Dec. 21, 1995).

"7 See e.g. United States v. Real Property Located 22 Santa Barbara Drive, 264
F.3d 860, 866-67 (9th Cir. 2001) (stipulated sale paid off mortgage); United States v.
Pelullo, 178 F.3d 196, 198-99 (3d Cir. 1999) (interlocutory sale approved over criminal
defendants' objections where equity was being depleted accruing taxes and interest on
mortgagee's foreclosure judgment); United States v. One Parcel of Real Property
Described as Lot 41, Benyhill Farm Estates, 128 F.3d 1386, 1389-90 (110 Cir.
1997)(district court granted government's unopposed motion for interlocutory sale and
confirmed sale despite claimant's subsequent motion to block it because property was
subject to deterioration and decay); United States v. $82,585.53, More or Less in
Proceeds from the Interlocutory Sale of 218 Cattle, 2000 WL 828080 (S.D. Ala. May 31,
2000) (livestock sold); Aguilar v. United States, 1999 WL 1067841 *5 (D. Conn. Nov. 8,
1999) (explaining that interlocutory sale opposed by claimant was warranted because
properties were abandoned and subject to "vandalism, deterioration and depreciation"
and mortgage payments were several months in arrears); United States v. One 1979
Peterbilt, 1994 WL 99540 *2 (E.D. La. Mar. 18, 1994) (granting unopposed motion for
interlocutory sale because of depreciating value of vehicle); cf. United States v. Real
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Moreover, the interlocutory sale of the property may protect the interests
of the mortgagee or taxing authority which otherwise is unable to
foreclose on the property pending the outcome of the forfeiture action.78

Whereas NACDL characterizes the interlocutory sale of property
when mortgages or taxes are in default as a "substantial broadening of the
government's power to force interlocutory sales," in fact it is the court and
not the government that decides whether any particular contested
interlocutory sale is appropriate, and then only after a noticed motion
where the claimant and any other secured and interested parties have the
opportunity to be heard. And, as noted earlier, courts have routinely
approved interlocutory sales of real property when the claimant defaults
on the mortgage. The fact that the property is subject to forfeiture is not
an excuse for failing to keep the mortgage current. Any time a claimant
falls behind on mortgage payments, a secured lender can, using
appropriate state law procedures, foreclose on the property. Such private
foreclosures, however, are disfavored because the lender generally sells
the property for the amount of the lien, leaving nothing for the government
or the victims.79 Because of this, the government can generally enjoin
private foreclosures, or remove the foreclosures from state to federal

Property Known As 2916 Forest Glen Court, 162 F. Supp.2d 909, 917 (S.D. Ohio 2001)
(court denied claimant's motion for interlocutory sale of seized, and nearly expired,
pharmaceuticals because, inter alia, claimant failed to show likelihood of success on
the merits and it was not in public interest to require the government to incur significant
expense for tests to determine whether expiration date could be extended).

78 See United States v. One Parcel ... Lot 41, Berryhill Farm, 128 F.3d 1386
(10th Cir. 1997) (interlocutory sale of residence, while civil case was stayed pending
criminal trial, avoided waste and expense and allowed the Government to satisfy
mortgage that defendant had stopped paying); In re Newport Savings and Loan
Association, 928 F.2d 472, 479-80 (1st Cir. 1991) (foreclosure restrained where
mortgagee bank had failed to file claim in civil forfeiture case, and had failed to protect
government's forfeitable equity interest in the property by posting bond equal to
difference between property's fair market value and amount of bank's mortgage
interest).

"9 18 U.S.C. § 981 (e)(6) provides for the restoration of forfeited property to
victims of the offenses giving rise to the forfeiture.
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courts.80 Given that the failure to pay a mortgage subjects the claimant to
foreclosure anyway, what Rule G(6) does is to establish an orderly
procedure to protect the interest of the lienholder, the government, and the
victims, while preserving the claimant's right to contest the forfeiture of an
amount equal to the value of his equity in the property.

Finally, Rule G(6)(c) makes clear that the proceeds of the sale must be
designated as a substitute res to be forfeited to the United States in place of the
property that has been sold, if the Government prevails in the forfeiture action.
The proceeds must be held in an interest-bearing account until that time. All
defenses that would otherwise apply to the forfeiture of the property that has
been sold will apply to the forfeiture of the substitute res.

Subsection (c) also makes clear that the sale must be conducted by the
marshal or other government agency or person appointed by the court pursuant
to the procedures set forth in 28 U.S.C. § 2001 et seq. However, if the sale or
aspects of the sale that would otherwise be determined according to the statute
- such as the number of appraisals required or the location of the sale - are
agreed to by all parties, it is not necessary for the sale to be conducted in
accordance with all of the statutory requirements. This is intended to eliminate
the unnecessary expense that would otherwise be incurred, for example, in
connection with obtaining appraisals and publishing notice of the sale.

Section (7). Pre-trial Motions.

Subsection (7) addresses a number of issues that are not covered
explicitly by the existing Supplemental Rules, but which arise repeatedly in civil
judicial forfeiture cases. These include the application of the exclusionary rule to
in rem forfeiture proceedings; the procedure for releasing seized property in
"hardship" cases under 18 U.S.C. § 983(f); the applicability of Rule 41(e) of the
Federal Rules of Criminal Procedure; and the procedures governing the
application of the Excessive Fines Clause of the Eighth Amendment.

These issues are unique to forfeiture cases, but in the absence of any
guidance provided by the Supplemental Rules, courts have been forced to fill in
the gaps in the current procedures by borrowing concepts from both the civil and

80 See Bank One, N.A. v. Everly, 2002 WL 31056716 (N.D. II1. 2002) (in this
criminal case, instead of enjoining a state mortgage foreclosure action, the government
removed the state action to federal court and moved to dismiss it as barred by 21
U.S.C. § 853(k)).

49



criminal rules of procedure, even though the situations in which those Rules
apply are not analogous to the civil forfeiture context. The purpose of subsection
(7) is to create a body of procedural rules that apply to the unique circumstances
of civil forfeiture, and to consolidate in one place the rules regarding the most
common pre-trial motions that have emerged thus far from the case law.

Subsection (a) adopts the case law holding that the Fourth Amendment
exclusionary rule applies to civil forfeiture cases. Thus, if property is illegally
seized, the court may order the suppression of that property and its fruits as
evidence in the forfeiture case.81 Subsection (a) also makes clear, however, as
virtually all courts that have addressed the issue have held, that whatever
evidentiary consequences the suppression of the seized property may have,
such suppression does not bar the Government from proceeding with the
forfeiture action based on other evidence. 82 Adoption of this Rule will eliminate a
great deal of confusion among practitioners concerning this issue.

NACDL states that they are unaware of any "confusion among

81 See United States v. Premises and Real Property ... 500 Delaware Street,

113 F.3d 310 (2d Cir. 1997) (exclusionary rule applies to civil forfeiture cases) (citing
One 1958 Plymouth Sedan v. Pennsylvania, 380 U.S. 693 (1965)); United States v.
$57,443.00 in U.S. Currency, 42 F. Supp. 2d 1293 (S.D. Fla. 1999) (same); United
States v. One 1993 Ford Pickup, 148 F. Supp.2d 1258,1258 n.1 (M.D. Ala. 2001)
(same); United States v. Real Property Known as 22249 Dolorosa Street, 167 F.3d 509
(9th Cir. 1999) (all evidence, including officer's testimony, derived from illegal search of
house suppressed; suppressed evidence cannot be used to establish basis for
forfeiture).

82 See United States v. $404,905.00 in U.S. Currency, 182 F.3d 643 (8th Cir.
1999) (exclusionary rule applies to "quasi-criminal" civil forfeiture cases; but even if the
seizure is unlawful, the Government may prove its forfeiture case with other, untainted
evidence); United States v. One 1974 Learjet, 191 F.3d 668 (6th Cir. 1999) (district
court erred in dismissing forfeiture complaint; illegal seizure of property might result in
return of property pending trial or in suppression of evidence, but lack of probable
cause at the time of seizure has no bearing on the right of the Government to establish
forfeitability of the property at trial); United States v. $9,041,598.68, 163 F.3d 238 (5th
Cir. 1998) (lack of probable cause for seizure may result in suppression of seized
property as evidence but has no other consequence); United States v. Daccarett, 6
F.3d 37, 46 (2d Cir. 1993) ("even when the initial seizure is found to be illegal, the
seized property may still be forfeited," although evidence may be suppressed); United
States v. U.S. Currency in the Amount of $146,800, 1997 WL 269583 (E.D.N.Y. 1997)
(seizure without probable cause has "evidentiary consequences" but does not bar
forfeiture of the property).
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practitioners" regarding the application of the exclusionary rule, but that
confusion is evidenced by the number of cases in which claimants
continue to move to dismiss civil forfeiture complaints on the ground that

the property was illegally seized. If such motions weren't being made,
there wouldn't be so many reported cases rejecting them.83 As those
cases uniformly hold, illegal seizure may be the basis for suppression of

evidence, but nothing more. Making this clear in the rule will avoid
needless litigation.

NACDL also says that the exclusionary rule should apply in
instances other than at trial. Troberman Letter at 23. They do not say,
however, when, other than "at trial," illegally seized evidence might be

suppressed. The Government is not aware of what the other "purposes" of

the exclusionary rule might be in the forfeiture context.

In any case, the application of the exclusionary rule in the civil
forfeiture context works the same as it does in the criminal contest. Only a
person with an expectation of privacy has standing to move to suppress
the evidence. Rakas v. Illinois, 439 U.S. 128, 133-34 (1978). Just as in a
criminal case, where the defendant has no standing to object to the
allegedly illegal search of his girlfriend's purse, Rawlings v. Kentucky, 448
U.S. 98,104-06 (1980), so in a civil forfeiture case, the claimant may not
have standing to object to the admission of evidence illegally seized from
a non-claimant third party. Thus, for example, a lienholder challenging the
civil forfeiture of a vehicle would not have standing to object to the search
or seizure of that vehicle without a warrant.

Subsection (b) provides a mechanism for the Government to move to
strike the claim and answer for various reasons including failure to satisfy the
filing requirements, and failure to establish the ownership interest necessary to
establish standing under Rule G(5)(a). In response to NACDL's concern that
the phrase "at any time" was too broad, the current version makes clear
that the Government may file such a motion to strike "at any time before
trial."

The explanation of Rule G(5), supra, addresses NACDL's opposition
to raising the standard for standing to challenge a civil forfeiture action
above the minimum required by the case-or-controversy clause of the

83 See note 82, supra.
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Constitution. That explanation is not repeated here. In short, raising the
standard to comport with the statutory definition of ownership in 18 U.S.C.
§ 983(d)(6) ensures that the Government does not have to litigate the
forfeitability of the property with a person who has no ownership interest
in it.

Subsection (c) provides a procedural counterpart to 18 U.S.C. § 983(f)
which was enacted by CAFRA to provide a mechanism for the release of seized
property pending trial to avoid a hardship. In response to NACDL's valid
concern that the proposed Rule was more limited than Section 983(f) in
terms of both the time for making the motion and the identity of the person
entitled to make it, those provisions have been dropped from the Rule.

NACDL also pointed out that the Rule, as previously drafted, did
make it explicit that a motion for the release of property to avoid a
hardship is the exclusive ground for seeking the pre-trial return of the
property to the claimant's custody, or that Rule 41(e) of the Criminal Rules
does not apply to civil forfeiture matters once a verified complaint is filed.
That omission has been rectified.

The latter provision of Subsection (c) is necessary to address confusion
caused by the pre-CAFRA case law. Before Section 983(f) was enacted in
2000, some courts treated motions for the pre-trial release of property in civil
forfeiture cases as motions filed pursuant to Rule 41(e) of the Federal Rules of
Criminal Procedure. In doing so, the courts evidently thought it necessary to
exercise "anomalous jurisdiction" in order to avoid the hardship caused by the
Government's delay in instituting formal forfeiture proceedings. 84 But in adopting

84 See In the Matter of the Seizure of One White Jeep Cherokee, 991 F. Supp.

1077 (S.D. Iowa 1998) (court exercises anomalous jurisdiction because seizure has
effectively shut down claimant's business, and delay in instituting civil forfeiture action
leaves claimant no remedy at law; but court holds that four-month delay since time of
seizure does not violate due process, given the Government's need to avoid
jeopardizing ongoing criminal investigation); In Re McCorkle, 972 F. Supp. 1423 (M.D.
Fla. 1997) (seizure of property without filing civil or criminal forfeiture action allows court
to exercise anomalous jurisdiction to avoid manifest injustice that would result if the
Government seized property without probable cause; motion denied upon finding that
probable cause was established); In re: FBI Seizure of Cash and Other Property From
Edwin W. Edwards, 970 F. Supp. 557 (E.D. La. 1997) (where the claimant files a Rule
41 (e) motion between the time of the seizure and the Government's filing of a forfeiture
complaint, the motion will be stayed for 60 days to give the Government an opportunity
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the standards set forth in Rule 41(e), the courts confused the legality of the
seizure, which is the issue in Rule 41(e) motions, with the hardship suffered by
the claimant as result of the pre-trial seizure of his property.

The legality of the seizure is the proper subject of a motion to suppress
filed pursuant to subsection (a), but it has no bearing on the claimant's hardship
motion under subsection (b). Property may be released to the claimant pending
trial if the requirements of Section 983(f) are met whether or not the seizure was
illegal; conversely, the illegality of a seizure is not a ground for the release of the
property under Section 983(f). Nor may a claimant use Rule 41(e) to gain the
release of his property in a civil forfeiture case: that equitable remedy is not
available when the claimant has an adequate remedy at law, namely contesting
the forfeiture action at trial.85

NACDL evidently disagrees with this long-standing rule. "Contrary
to the view of many courts," they say, Rule 41(e) motions should be
permitted even though formal forfeiture proceedings have been
commenced. Troberman Letter at 24. But the "many courts" - indeed the
vastly overwhelming majority of courts - that decline to exercise
jurisdiction over Rule 41(e) motions in this context are correct. Once

to file); United States v. U.S. Currency in the Amount of $146,800, 1997 WL 269583
(E.D.N.Y. 1997) (the Government generally not required to establish probable cause
pre-trial, but where there is undue delay in filing the complaint, a finding of lack of
probable cause may result in return of the property to the claimant pending trial).

81 See Rodriguez v. United States Department of Justice, 2001 WL 180127 (2nd

Cir. 2001) (Table) (once a forfeiture proceeding is commenced, the claimant has no
opportunity or occasion to contest the illegal seizure of his property (other than by filing
a motion to suppress evidence); claimant's remedy is to contest the forfeiture action
itself on the merits); United States v. One 1974 Learjet, 191 F.3d 668 (6th Cir. 1999)
(once the Government serves notice of a forfeiture action on the claimant, the
claimant's only remedy is to contest the forfeiture on the merits; he may not file a Rule
41 (e) motion); United States v. One 1987 Jeep Wrangler, 972 F.2d 472 (2d Cir. 1992);
United States v. U.S. Currency in the Amount of $146,800, 1997 WL 269583 (E.D.N.Y.
1997) (Rule 41 (e) motion not appropriate vehicle for challenging legality of seizure
where claimant has adequate remedy at law; i.e., contesting the forfeiture in the civil
forfeiture case); In Re Motion for Return of $61,412.00 in U.S. Currency, No. 00-CV-
6654 (ARR) (E.D.N.Y. Dec. 21, 2000) (unpub.) (once Government files civil forfeiture
complaint, court lacks jurisdiction to consider Rule 41 (e) motion based on Fourth
Amendment violation, unless Claimant would suffer irreparable harm and lacks an
adequate remedy at law).
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forfeiture proceedings are commenced, the claimant has an adequate
remedy at law and hence cannot seek equitable relief under Criminal Rule
41(e) or by asking the court to assert "anomalous jurisdiction." Now that
there is a formal procedure for dealing with the hardship cases, as well as
a set of strict deadlines for commencing forfeiture actions once property
has been seized,86 there is no reason for a court to exercise "anomalous
jurisdiction" to grant equitable relief when forfeiture litigation in a federal
court has already commenced.

Given the overwhelming case law stating that challenges to the
forfeitability of the property cannot be raised pre-trial, it might seem to be
unnecessary to codify that law in Rule G. But NACDL's comments make it
abundantly clear that some claimants will continue to seek opportunities
to challenge the rule no matter how many courts adopt it until the Rules of
Procedure close the door on such endeavors.

Subsection (d) deals with motions to dismiss the complaint. The Rule
simply makes clear that such motions are filed pursuant to Rule 12(b) of the
Federal Rules of Civil Procedure, and is not intended to modify any of the well-
established case law applying the traditional grounds for relief under Rule 12(b)
to civil forfeiture cases.8 7 The new Rule is needed, however, to provide a
procedural counterpart to a new statute, 18 U.S.C. § 983(a)(3)(D), which was
enacted by CAFRA to overturn legislatively a number of cases permitting a civil

86 See In Re Motion for Return of $61,412.00 in U.S. Currency, No. 00-CV-6654 (ARR)

(E.D.N.Y. Dec. 21, 2000) (unpublished) (any due process concern that might result from forcing
claimant to litigate her Fourth Amendment claim in the forfeiture proceeding, instead of
pursuant to a Rule 41(e) motion, is mitigated by the Government's prompt filing of its
complaint).

87 See, e.g., United States v. Funds in Amount of $122,500, 2000 WL 984411 (N.D. Il1.
2000) (complaint should not be dismissed unless it appears plaintiff cannot prove any facts in
support of his claim that would entitle him to relief; to withstand a motion to dismiss, complaint
need only allege facts sufficient to set forth the essential elements of the cause of action);
United States v. One Parcel ... 2556 Yale Avenue, 20 F. Supp. 2d 1212 (W.D. Tenn. 1998)
(when motion to dismiss is filed, court presumes all facts alleged to be true, and will deny
motion unless it appears beyond doubt that the Government can prove no set of facts in
support of its claim that would entitle it to relief); United States v. Approximately $25,829,681.80
in Funds, 1999 WL 1080370 (S.D.N.Y. 1999) (same); United States v. One 1993 Ford
Thunderbird, 1999 WL 436583 (N.D. II1. 1999) (motion to dismiss is intended to test sufficiency
of complaint, not its merits; complaint need only set out essential elements of the cause of
action).
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forfeiture complaint to be dismissed pre-trial based on lack of evidence. 88

Lack of evidence, of course, is not a basis for a motion to dismiss under
Rule 12.89 Section 983(a)(3)(D) affirms this rule by providing explicitly that "No
complaint may be dismissed on the ground that the Government did not have
adequate evidence at the time the complaint was filed to establish the
forfeitability of the property." Subsection (d) incorporates this statute into the
rule governing motions to dismiss.

NACDL's first objection is that it should not be necessary for the
claimant to wait to file a dispositive motion until he has filed both a claim
and an answer. The explanation of why a motion to dismiss may not be
filed until the claimant has filed both a claim and answer appears in
response to NACDL's criticism of Rule G(5) and is not repeated here. In
short, contrary to NACDL's assertion, civil in rem forfeiture cases are
different from ordinary civil litigation, which is why a different rule must
apply.

Next, NACDL opposes Rule G(7)(d)(ii) on the ground that 18 U.S.C.
§ 983(a)(3)(D) is self-enforcing - thus making the rule unnecessary. But
NACDL's statement makes it obvious just how necessary the rule is.

Section 983(a)(3)(D) was part of a carefully crafted congressional
compromise whereby the Government accepted the enactment of a series
of strict deadlines for filing civil forfeiture actions - see §§ 983(a)(1) & (3) -

B" See United States v. $191,910.00 in U.S. Currency, 16 F.3d 1051 (9th Cir. 1994)
(construing 19 U.S.C. § 1615 to require that the Government have probable cause at the time it
files its complaint or suffer dismissal); United States v. $405,089.23 in U.S. Currency, 122 F.3d
1285 (9th Cir. 1997) (the Government could not rely on drug dealer's conviction or evidence
adduced at criminal trial to establish probable cause where forfeiture complaint was filed at the
time of indictment); United States v. Real Property Located at 22 Santa Barbara Drive, 121
F.3d 719, 1997 WL 420580 (9th Cir. July 16, 1997) (unpublished) (Table) (same); United States
v. Real Property Known as 22249 Dolorosa Street, 167 F.3d 509 (9th Cir. 1999) (applying
$405,089.23, because evidence in the Government's possession at the time the complaint was
filed was suppressed, and because evidence acquired independently after the complaint was
filed was inadmissible to show probable cause; the Government was unable to forfeit residence
drug dealer purchased with drug proceeds); United States v. 255 Broadway, Hanover, 9 F.3d
1000, 1003-06 (1st Cir. 1993) (probable cause determination in the First Circuit is made as of
the time of the filing of the complaint); see also United States v. One Lot of U.S. Currency
($36,634), 103 F.3d 1048, 1053-54 (1st Cir. 1997).

8 See note 87, supra.
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but in return obtained a clear statement that a civil forfeiture complaint
could not be dismissed for lack of evidence. This was necessary because
a minority of courts - principally the Ninth Circuit - had interpreted 19
U.S.C. § 1615 (the statute that governed civil forfeiture procedure before
CAFRA) to mean that the Government had to have probable cause at the
time it filed its complaint.0 In contrast, the majority of courts had followed
the usual rule that a complaint may not be dismissed unless the plaintiff
could prove no set of facts that would entitled it to relief. See Cassella,
"The Civil Asset Forfeiture Reform Act of 2000," 27 J. Legis. 97, 148-49
(2001) (discussing the legislative history).

In the Government's view, if the Government was going to be
required to do more than simply meet the particularity requirement in Rule
E(2) - that is, if it was going to be required to establish that it had a given
quantum of evidence in hand at the time it filed its complaint - then it
needed ample time to conduct its investigation before the complaint was
filed. On the other hand, if the complaint had to be filed in just 90 days,
then it should be clear that the complaint need only satisfy the particularity
requirement, and that Government could continue to gather evidence after
the complaint was filed. Congress agreed and included Section
983(a)(3)(D) in CAFRA. Id. at 149 & n.264.

Note: this has nothing to do with the standard for seizing property or
for granting a motion to suppress evidence if the property is unlawfully
seized. The issue here concerns only the standard for filing a complaint,
which in itself does not affect the seizure of any property. Id. Indeed,
complaints against real property are routinely filed without any prior or
concurrent seizure; and complaints are often filed against personal
property that has not been seized if the property is abroad, or if there is an
ongoing investigation that requires that the complaint be filed under seal.

Despite the clear language in Section 983(a)(3)(D), some defense
lawyers have continued to argue - in post-CAFRA cases - that the statute
does not mean what it plainly says, and that the pre-CAFRA probable
cause requirement still applies in the Ninth Circuit and elsewhere. Courts
have uniformly rejected this argument, but NACDL persists in taking the
unreconstructed view. Indeed, NACDL asserts that "many cases, both
before and after CAFRA, hold that the Government must have probable

91 See note 88, supra.
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cause at the time it files its complaint." Troberman Letter at 25. In support
of that assertion, however, NACDL cites only one post-CAFRA case - a
case that was decided in 2002 but involved pre-CAFRA facts and hence
applied pre-CAFRA law.9'

In an ideal world, the plain language of Section 983(a)(3)(D) would
make it unnecessary to include a procedural counterpart in Rule G(7)(d).
But as long as there is a dispute over the plain language that Congress
has enacted, there will be a need to make the rules of procedure crystal
clear.92

Finally, NACDL proposes that Rule G(7) be amended to include a
new provision authorizing the filing of a motion for summary judgment
after the filing of a complaint. Troberman Letter at 27. There does not
appear to be any merit in this proposal. As Rule 56 itself provides, a
motion for summary judgment should not be considered until the evidence
is gathered and discovery is complete. See Rule 56(d). Moreover, the
NACDL proposal is inconsistent with another provision of CAFRA - 18
U.S.C. § 983(c)(2), which provides as follows: "the Government may use
evidence gathered after the filing of a complaint for forfeiture to establish,
by a preponderance of the evidence, that property is subject to
forfeiture.' 93

Subsection (e) fills in the gaps in the statute setting forth the procedure for
resolving a motion to mitigate a civil forfeiture judgment to avoid a violation of the
Excessive Fines Clause of the Eighth Amendment. The statute, 18 U.S.C.
§ 983(g), incorporates the constitutional standard of excessiveness articulated
by the Supreme Court in United States v. Bajakajian, 524 U.S. 321 (1998): i.e., a

91 United States v. $734,578.82 in U.S. Currency, 286 F.3d 641, 655 (3I Cir. 2002)

(applying § 1615 and other aspects of pre-CAFRA law to civil forfeiture complaint filed in
January, 1999).

92 At page 26 of the Troberman Letter, NACDL cites a statement from the legislative

history in support of its contention that the probable cause standard survives the enactment of
CAFRA. That statement, which was inserted into the Congressional Record at NACDL's
request after the CAFRA compromise had been agreed to, and after the bill had passed the
Senate, cannot contradict the plain language of the statute itself.

93 NACDL also argues that Rule G(7)(d)(ii) should not apply to post-CAFRA cases to
which CAFRA does not apply on account of the "carve-out" provision in 18 U.S.C. § 983(i).
We address this in our response to NACDL's criticism of Rule G(1).
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forfeiture is excessive if it is grossly disproportional to the gravity of the offense
giving rise to the forfeiture. Moreover, the statute provides that the claimant has
the burden of establishing that the forfeiture is grossly disproportional by a
preponderance of the evidence at a hearing conducted by the court without a
jury. But the statute is silent as to the point in a civil forfeiture proceeding when
the Eighth Amendment challenge may be made.

Consistent with the case law on this issue, subsection (e) provides that a
motion to mitigate a forfeiture to avoid an Eighth Amendment violation may be
made "after the entry of a judgment of forfeiture, or as part of a motion for
summary judgment in accordance with Rule 56," if the parties have had the
opportunity to conduct civil discovery on the Eighth Amendment issue. 4
Moreover, the Rule provides that an Eighth Amendment objection is waived if
not set forth as an affirmative defense in the answer pursuant to Rule 8.

NACDL contends that Congress expressly rejected the Government's
proposal to include language similar to Rule G(7)(e) in CAFRA, and that
adoption of Rule G(7)(e) would therefore undo a deliberate congressional
choice. Troberman Letter at 27. That is not so.

During the CAFRA negotiations, the Government did ask for a clear
rule stating that arguments relating to the proportionality of a civil
forfeiture judgment could only be raised once discovery was complete and
the forfeitability of the property was determined. NACDL argued for the
opposite: a rule permitting Eighth Amendment arguments to be raised pre-
trial. Congress, as it is sometimes inclined to do when contentious issues

" See United States v. Funds in the Amount of $170,926.00, 985 F. Supp. 810 (N.D.
III. 1997) (motion to dismiss civil complaint on Eighth Amendment grounds denied; court should
not address excessive fines challenge until the Government has established forfeitability at
trial); United States v. $633,021.67in U.S. Currency, 842 F. Supp. 528 (N.D. Ga. 1993) (pretrial
determination of excessiveness of yet-to-occur forfeiture would be premature); United States v.
One Parcel of Real Estate Located at 13143 S. W. 15th Lane), 872 F. Supp. 968 (S.D. Fla.
1994) (excessive fines issues is not ripe for review until after judgment of forfeiture has been
entered); United States v. Contents of Account 4000393242, No. C-1-01-729 (S.D. Ohio March
13, 2002) (§ 983(g)(1) says court must conduct 8th Amendment review to determine if forfeiture
"vas" excessive; use of past tense means that determination is made only after there has been
a finding of forfeiture; court cannot make disproportionality determination based only on a
seizure and before any forfeiture occurs); United States v. 2304 E. Highland Drive, Tucson,
Arizona, No. 98-CV-444-TUC-ACM (D. Ariz. Nov. 16, 2000) (court defers excessive fines issue
until after it enters summary judgment for the Government on the merits, and then directs
parties to submit briefing).
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are involved, punted - leaving the issue totally unresolved so that the
warring parties could fight over the issue in the courts. See 18 U.S.C.
§ 983(g) (providing that the gross disproportionality of the forfeiture may
be raised in civil forfeiture cases, but remaining silent as to when such
issues could be raised). Thus, the only deliberate congressional choice
was the decision to leave the issue for another day.

That day has arrived. In a series of cases listed in the margin, courts
have agreed with the Government that it makes no sense to ask the court
to consider whether a forfeiture judgment would be disproportional to the
gravity of the offense until all of the facts regarding the offense have been
established. An Eighth Amendment argument raised before the court
determines if the property is subject to forfeiture - i.e., before the court
determines the nature, duration and seriousness of the offense, and any
other factors that might go into the disproportionality equation - would be
clearly premature. Indeed, in response to such a motion, the court would
rightfully ask "disproportional to what?" A steady stream of cases,
including those decided since Rule G(8) was first submitted to the
Advisory Committee, say just that.95

Given that more than 2 years have passed since CAFRA was
enacted, during which time the issue left open by Congress in Section
983(g) has been litigated numerous times, the time has come to end the
uncertainty and debate and codify the rule embodied in Rule G(7)(e).

91 See United States v. Six Negotiable Checks, 207 F. Supp. 2d 677 (E.D. Mich.2002) (claimant's motion for summary judgment on 8th Amendment issue denied; it ispremature to resolve 8th Amendment issues when factors bearing on the gravity of the
offense will be illuminated at trial); United States v. Contents of Account 4000393242,No. C-1-01-729 (S.D. Ohio March 13, 2002) (§ 983(g)(1) says court must conduct 8th
Amendment review to determine if forfeiture "was" excessive; use of past tense meansthat determination is made only after there has been a finding of forfeiture; court can'tmake disproportionality determination based only on a seizure and before any forfeitureoccurs); United States v. One 1997 Ford Expedition, 135 F. Supp 2d 1142 (D.N.M.
2001) (Government's motion for summary judgment on Eighth Amendment issuepremature; requires factual inquiry); United States v. $100,348 U.S. Currency, 157 F.
Supp. 2d 1110 (C.D. Cal. 2001) (if claimant raises Eighth Amendment claim in a motionfor summary judgment, the court may re-open discovery to allow the Government tocollect additional evidence relating to the connection between the property and other
criminal acts, and the harm caused by the offense).

59



Finally, Subsection (f) provides that Rules G(7)(c) and (d) do not
apply to cases exempted from 18 U.S.C. § 983 by Section 983(i).

Section (8)

The right to trial by jury in a civil forfeiture case is guaranteed by the
Seventh Amendment. Rule G(8) codifies this principle while making it clear thatthe right to a jury is waived unless specifically requested under Rule 38. See
United States v. U.S. Currency in the Amount of $97,253.00, 1999 WL 84122
(E.D.N.Y. Feb. 11, 1999).

NACDL questions the need for this provision. Troberman Letter at28. It is true that Rule 38 applies to civil forfeiture cases, and that the right
to a jury trial is waived if a request is not timely made pursuant to Rule
38(b). See United States v. U.S. Currency in the Sum of $97,253, 1999 WL84122 (E.D.N.Y. 1999). However, for whatever reasons, practitioners
continue to be confused regarding the manner in which the right to a jurytrial may be exercised in an in rem proceeding. Thus, it seems helpful, and
certainly harmless, to include an explicit reference to the applicable
procedure in the rules dealing directly with civil forfeiture proceedings.

Accordingly, this section is proposed to clarify the need for any partyin a civil forfeiture action to request a jury trial in a timely manner, and isconsistent with Fed. R. Crim. P. 32.2, the new rule governing criminal
forfeiture procedure. Rule 32.2(b)(4) codifies each party's right to a jurydetermination on the issue of forfeiture where a jury has returned a verdict
of guilty, but requires a party to make a timely request "that the jury beretained to hear additional evidence regarding the forfeitability of theproperty." See United States v. Davis, 177 F. Supp. 2d 470 (E.D. Va. 2001).
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Form No. :CIV2005
Document: Motion and Order to Seal Complaint
Com•nents: This form may be used to ask the district court to
allow the Government to file its civil forfeiture complaint
under seal. This may be necessary to toll an applicable
statute of limitations while a case remains under active
covert criminal investigation.

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA, )
)

Plaintiff, )
)

v. )
) UNDER SEAL

CONTENTS OF BANK ACCOUNT )
)

Defendant. )

EX PARTE APPLICATION TO FILE COMPLAINT FOR FORFEITURE IN REM
UNDER SEAL UNTIL FURTHER ORDER OF COURT

The United States of America hereby applies to this Court for an Order

permitting the filing of the Complaint For Forfeiture In Rem in this case, and the

declarations and exhibits attached thereto (hereinafter collectively referred to as

the "Complaint for Forfeiture"), in camera under seal until further Order of Court.

In addition, the government asks that this application likewise be filed under

seal.

INTRODUCTION

EXHIBIT A



The Complaint for Forfeiture will be filed in a civil forfeiture action that

arises out of an ongoing criminal investigation entitled Operation X. Operation X

is an undercover operation. Premature exposure of the details of the

investigation, as set forth in the Complaint for Forfeiture, could jeopardize the

success of the operation and expose undercover agents and others to

considerable risk to their personal safety. The government is filing the present

Complaint for Forfeiture to preserve a statute of limitations and to expedite the

seizure of the defendant funds once the ongoing undercover investigation is

terminated and the individual subjects are arrested. However, it is of great

importance that the Complaint for Forfeiture remain under seal until that time.

LEGAL AUTHORITY

Federal Courts are empowered to seal documents in appropriate

circumstances. Cf. Fed. R. of Crim. P. 6(e)(4) (sealing of indictments). The

Supreme Court has noted that "[e]very Court has supervisory power over its own

records and files, and access has been denied where Court files might have

become a vehicle for improper purposes." Nixon v. Warner Communications,

Inc., 435 U.S. 589, 598 (1978). Moreover, federal district Courts have the

inherent power to seal affidavits filed with search warrants in appropriate

circumstances. Washington Post v. Robinson, 935 F.2d 282, 289 n. 10 (D.C.

Cir. 1991); Offices of Lakeside Non-Ferrous Metals, Inc. v. United States, 679

F.2d 778 (9th Cir. 1982); United States v. Agosto, 600 F.2d 1256 (9th Cir.

EXHIBIT A



1979). This inherent power may appropriately be exercised when disclosure of

the affidavit would disclose facts which would interfere with an ongoing criminal

investigation. Shea v. Gabriel, 520 F.2d 879 (1st Cir. 1979). Rule 5 of the

Federal Rules of Civil Procedure grants federal Courts supervisory power over

the filing of pleadings.

DISCUSSION

As mentioned above, the premature disclosure of the Complaint for

Forfeiture in this case would directly harm the government's ongoing

investigation and expose undercover agents to considerable risk to their

personal safety. This case involves [ e.g. the laundering of narcotics proceeds

through bank accounts in the United States and abroad, in violation of 18 U.S.C.

Sections 1956 and 1957]. The declarations in support of the forfeiture complaint

in this case describe the ongoing investigation, which involves a confidential

informant and undercover government agents [doing interesting things in a

covert manner]. The government intends to conclude the investigation and

arrest the targets within approximately - days. Disclosure of the existence of

this continuing investigation and the declaration in support of the civil forfeiture

complaint before the investigation is concluded will alert the subjects of the

investigation to the extent and direction of the investigation and will prevent law

enforcement agents from arresting the targets, most of whom are not currently in

the United States.
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In addition, the disclosure of the existence of this ongoing investigation

may cause the subjects of the investigation to threaten or kill law enforcement

agents and witnesses who would provide testimony and evidence against them.

Finally, premature disclosure of the contents of the Complaint would give the

holders of the bank accounts subject to forfeiture an opportunity to remove the

subject funds before the United States has an opportunity to request the

assistance of the foreign governments where the accounts are located in seizing

or restraining the subject funds.

CONCLUSION

For all of these reasons, the government respectfully requests that the

Complaint for Forfeiture, and this Application, be filed under seal and held by the

Court in camera, pending further Order of this Court.

Respectfully submitted,

Attorneys for Plaintiff
UNITED STATES OF AMERICA

EXHIBIT A



UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF COLUMBIA
UNITED STATES OF AMERICA, )

Plaintiff, )

v. )

CONTENTS OF BANK ACCOUNT ))
) UNDER SEAL

Defendant. )
)

ORDER SEALING
The United States of America has applied to this Court for an Order

permitting it to file the Complaint for Forfeiture and the underlying declarations
and exhibits in the above-captioned case, together with this its Ex Parte
Application, in camera under seal. Upon consideration of the application and
the entire record herein,

IT IS HEREBY ORDERED that the Complaint For Forfeiture and
underlying declarations and exhibits in the above-entitled proceedings, together
with the application of the United States, shall be filed with this Court in camera
under seal and shall not be disclosed to any person unless otherwise Ordered

by this Court.

DATED:

UNITED STATES DISTRICT JUDGE
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U.S. Department of Justice

Criminal Division

Washmngton, D C 20530

June 20, 2003

John K. Rabiej
Chief, Rules Committee Support Office
Administrative Office of the Courts
Washington, DC 20544

Dear John:

This letter constitutes the response of the Department of Justice to the letter from Richard
Troberman of June 2, 2003, relating to the Third Circuit's decision in United States v.
$8,221,877 16 in US Currency, 330 F.3d 141 (3rd Cir. 2003).

As the members of the Rule G Subcommittee will recall, I advised the subcommittee
during our last Rule G conference call that the district court decision in this case was under
review by the Third Circuit and that the oral argument had not gone well from the Government's
perspective. Also, within a day or two after the panel rendered its decision on May 28, 2003, 1
sent a summary of the decision to Ed Cooper.

NACDL takes the position that the Third Circuit's decision undermines thepolicy
arguments advanced by the Department of Justice in favor of a clear provision in Rule G
providing that the claimant must answer the complaint before filing a motion to dismiss pursuant
to Rule 12(b). We take the opposite view. The Third Circuit decision highlights the ambiguity
in the relationship between the Supplemental Rules and the Federal Rules of Civil Procedure,
and reinforces the belief that that relationship should be clarified in Rule G.

Moreover, in our view, the Third Circuit did not reject the policy arguments advanced by
the Government - i.e. that in civil forfeiture cases there is a compelling need to allow the
Government to determine the bona fides of the claimant before the claimant is permitted to file
dispositive motions on the pleadings. To the contrary, it merely held that given its understanding
of the relationship between the Supplemental Rules and the Federal Rules of Civil Procedure, the
Government's policy concerns were insufficient to override the fact that Rule 12(a)(4) trumps
Supplemental Rule C(6). See id at 157 ("Policy arguments cannot alter or undermine this clear
statutory directive.")

Thus, in our view, the policy arguments in favor of a mechanism for learning the true
identity and interests of the claimant before considering the claimant's dispositive motions are as
compelling as they were before. What is more compelling now in light of the Third Circuit's
decision is the need for a clearer expression of the relationship of the Supplemental Rules to the
general Rules, and an explicit provision in Rule G that addresses the Government's concerns.



I note that after our last conference call, we deleted the reference to interrogatories in
Rule G(2)(c) and replaced it with a new provision in Rule G(5)(c) that limits the Government's
interrogatories to issues regarding the identity of the claimant and the relationship of the claimant
to the property. The new provision would still require the claimant to respond to the
interrogatories on this limited issue before filing a motion to dismiss pursuant to Rule 12(b). We
also amended Rule G(l) to express more clearly the principle that Rule G will govern forfeiture
proceedings, and that the general rules will apply only when Rule G is silent. The new language
is reflected in the May 22, 2003 draft.

Sincerely,

STEFAN D. CASSELLA
Deputy Chief
Asset Forfeiture and Money Laundering Section
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U.S. Department of Justice

Criminal Division

Washington, D C 20530

March 8, 2004

John K. Rabiej
Chief
Rules Committee Support Office
Administrative Office of the Courts
Washington, DC 20544

Re: Department of Justice's Response to NACDL

Comments on Proposed Supplemental Rule G

Dear John:

Thank you for forwarding Mr. Troberman's letter commenting on the
January 2004 draft of Supplemental Rule G on behalf of the National Association
of Criminal Defense Lawyers (NACDL). We found that most of NACDL's
comments simply reiterated points that NACDL had made in response to earlier
drafts, and that the Subcommittee had declined to accept. Nevertheless, on
behalf of the Department of Justice, I am pleased to provide our responses on
each point raised in the most recent letter.

G(2WdY'

NACDL is concerned that the present language of G(2)(d) might be read as
reducing the "particularity" requirement of current Rule E(2)(a).

The present language should be retained. The Subcommittee will recall
that the current draft was intended to replace the undefined term "particularity" in
Rule E(2)(a) with the language employed by the cases construing the current

The 1/9/04 draft of G(2)(d) provides:

(2) Complaint. The complaint must:

(d) identify the statute under which the forfeiture action is brought, and state
sufficiently detailed facts to support a reasonable belief that the
government will be able to meet its burden of proof at trial.



Rule. As we have said before, the courts in those cases have held that the
Government satisfies the particularity requirement if it sets forth the facts in
sufficient detail to support a reasonable belief that the Government will be able to
meet its burden of proof at trial, and that no complaint that satisfies this
requirement should be dismissed for failure to adequately plead the basis for the
forfeiture. Adding "with particularity" to the draft of Rule G(2)(d) would therefore
be both circular and redundant, in that it would reintroduce into the text of the rule
the very term being defined.

Because the current draft uses language that is consistent with 18 U.S.C.
§ 983(a)(3)(D), which was enacted by CAFRA to limit the circumstances in which
a motion to dismiss a forfeiture complaint may be granted, 2 and with United
States v. Mondragon, 313 F.3d 862 (4th Cir. 2002), which the Department of
Justice and NACDL agree is the leading case defining the standard for filing a
post-CAFRA complaint,3 it should be retained without change.

218 U.S.C. § 983(a)(3)(D) provides:
No complaint may be dismissed on the ground that the Government

did not have adequate evidence at the time the complaint was filed to
establish the forfeitability of the property.

See United States v. 630 Ardmore Drive, 178 F. Supp. 2d 572 (M.D.N.C.
2001) (section 983(a)(3)(D) relaxes the pleading requirements necessary
to withstand a motion to dismiss for failure to comply with the particularity
requirement in Rule E(2)).

I See Professor Cooper's Notes on the Rule G Subcommittee Meeting of 9
December 2003 at p. 2 (noting the apparent agreement of NACDL and DOJ on
the Mondragon standard, which is reflected in the language of G(2)). See also
United States v. $49,000 in U.S. Currency, 330 F.3d 371, 376 n.8 (5th Cir. 2003)
(dicta) (following Mondragon; the standard for filing a civil forfeiture complaint is
set forth in Rule E(2)(a), which requires the Government to "allege facts
supporting a reasonable belief that it will be able to bear its burden at trial);
United States v. All Funds on Deposit at Dime Savings Bank, 255 F. Supp.2d 56
(E.D.N.Y. 2003) (all the Government has to do at the pleading stage is to satisfy
the particularity requirement in Rule E(2)(a) by alleging "sufficient facts to support
a reasonable belief that the property is subject to forfeiture").
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G(3)(c)(iii)
4

NACDL "strongly" objects to G(3)(c)(iii)'s provision for execution of process
on the res "as soon as practicable" instead of "forthwith," as required by current
E(4). It also objects that the exceptions set forth in G(3)(c)(iii) would be used to
provide "back door" authority for sealing forfeiture complaints. Both objections
are without merit.

In his notes on the March 26, 2003, conference call, Professor Cooper
relates that the Subcommittee discussed and rejected essentially the same
NACDL criticism of this provision, which was then designated as G(3)(b)(ii).5

4 The 1/9/04 draft of G(3)(c)(iii) provides:

(iii) The person or organization authorized under (c)(i) must execute the warrant
and any supplemental process upon property in the United States as soon
as practicable unless:

(A) the property is in the government's possession or
(B) the court orders a different time when the complaint is under

seal, the action is stayed before the warrant and
supplemental process are executed, or the court finds other
good cause.

The Notes read as follows:

Rule G(3)(b)(ii) requires that the warrant be executed as soon as
practicable, unless the court directs a different time in any of three
circumstances. The first circumstance, (A), is that the complaint is under
seal. NACDL assails this provision on the ground that there is no authority
to seal the complaint, and on the further ground that there is an abuse
when the government seeks to file under seal as a strategy to satisfy
limitations periods while delaying further proceedings indefinitely. The
same protest is made as to the third circumstance, (C), that allows delay in
executing the warrant if the action is stayed prior to execution. (§
983(a)(3)(A), with several complications, requires that within 90 days after
a claim is filed in an administrative forfeiture proceeding the government
file a civil-forfeiture action, or return the property.)

It is not clear how often the government seeks to delay execution of the
warrant. Present Rule E(4)(a) directs that the marshal "forthwith execute
the process." NACDL likes this requirement. (But note that Rule E(3)(c)
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As Professor Cooper explained, Supp. Rule E(3)(c) presently makes plain
that the government plaintiff in a forfeiture case may request, in appropriate
circumstances, that "issuance and delivery of process in rem ... be held in
abeyance" after filing a forfeiture complaint. The proposed change from current
Rule E(3)(c) -- which requires the court to delay issuance and delivery of process
upon such a request from the plaintiff -- to the proposed Rule G(3)(c)(iii)(B),
under which such a delay would occur only if the court, in its discretion, so
ordered, plainly benefits claimants rather than the government. E(3)(c) also
makes plain that the government plaintiff in a forfeiture case may request, in
appropriate circumstances, that "issuance and delivery of process in rem ... be
held in abeyance" after filing a forfeiture complaint.

provides that issuance and delivery of process in rem shall be held in
abeyance if the plaintiff so requests.) The "forthwith execute" provision has
caused problems for the government. There are three cases in the Central
District of California - two of them now on review in the Ninth Circuit -
that dismiss the complaint as a sanction for failure to serve "forthwith."
That approach is inconsistent with sealing to protect sources of information,
and is inconsistent with a stay issued to protect sources of information. It
also is inconsistent with the problems that arise when the propertv is
located abroad, where the government must rely on foreign officials for
execution.

NACDL's concerns seem to arise with respect to the CAFRA 90-day filing
requirement and statutes of limitations. One "limitations" illustration arises
from the statute providing that electronic funds are fungible for one year,
but after that forfeiture of a present electronic fund is permitted only if it can
be traced to the original forfeitable fund. It is important to file within that
year. Another limitations problem arises in money-laundering; funds
laundered long ago may be protected against forfeiture, even though
involved in a continuing scheme.

Satisfying these requirements without letting the claimants know is a
legitimate concern. But delay is authorized by Rule G only if the court is
persuaded to seal the complaint or stay execution.

Cooper Conference Call Notes at lines 573-614 (emphasis added).
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For the reasons explained in Professor Cooper's notes, a rigid requirement
that service of process upon the res be effected "forthwith" is inconsistent with
this authority to delay such service upon the plaintiff's request. The "as soon as
practicable" language of the current draft eliminates this inconsistency, and
permits the court, to which any request for stay would be submitted, to strike the
proper balance between two competing legitimate concerns: avoiding
unnecessary delay and any resulting prejudice to claimants, and avoiding
unnecessary interference with ongoing criminal investigations.

In addition, this change in the rules is necessary to take into account that,
in modern practice, the defendant property in a civil forfeiture case may not be
located within the district in which the action is brought, and that it may in fact be
located outside of the United States entirely. See 28 U.S.C. § 1355(b)(2).

Moreover, the current draft recognizes that filing a complaint under seal is
a recognized part of current forfeiture practice, and not an innovation for which
the Government needs an "back door" authority. The protection for property
owners is inherent in the fact that a complaint may be filed under seal only with
the approval of the court.6

6 We explained this in an earlier submission to the Subcommittee:

In a number of cases, courts have authorized the filing of civil forfeiture
complaints under seal, to prevent disclosures prior to the seizure of
property, so as to insure the availability of the property, or to avoid
jeopardizing an ongoing criminal investigation. Cases filed under seal to
avoid concealment of assets prior to seizure include United States v.
Leasehold Interest in Property Known as 900 East 4 0th Street, Apartment
102, Chicago, Illinois, 740 F. Supp. 540, (N.D. II1. 1990); United States v.
Michelle's Lounge, 1992 WL 194652 (N.D. II1. Aug. 6, 1992); United States
v. Real Property Commonly Known as 16899 S. W. Greenbrier, Lake
Oswego, Clakamas County, Oregon, 774 F.Supp. 1267 (D.Or. 1991):
United States v. One Parcel of Land ... Commonly Known as 4204
Cedarwood Matteson, II, 671 F. Supp. 544 (N.D. 11. 1987).

While there is generally a presumption favoring access to judicial records,
it is left to the sound discretion of the district court to weigh the interests
advanced by the parties and the public interest. United States v. Amodeo,
44 F.3d 141,146 (2d Cir. 1995). The U.S. Court of Appeals for the Second
Circuit in Amodeo, "recognized the law enforcement privilege as an
interest worthy of protection." Id. at 147.
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Finally, as reflected in Professor Cooper's notes, the current draft
addresses the anomalies that have resulted in several cases where claimants
have enjoyed a windfall when the Government failed, for whatever reason, to
serve an arrest warrant in rem "forthwith" on property that was already in
Government custody.

G(4)(a)(iii)(B) / G(4)(a)(ivWCV

7 The 1/9/04 draft of G(4)(a)(iii) provides:

(iii) Frequency of Publication. Published notice must appear

(A) once a week for three consecutive weeks, or

(B) only once if, before the action was filed, notice of nonjudicial
forfeiture of the same property was published on an
authorized internet government forfeiture site for a period of
not less than 30 days, or in a newspaper of general
circulation for three consecutive weeks in a district where
publication is authorized under subdivision (4)(a)(iv).

' The 1/9/04 draft of G(4)(a)(iv) provides:

(iv) Means and Method of Publication. The government should select from the
following options a means and method of publication reasonably calculated to
notify potential claimants of the action:

(A) if the property is in the United States, notice must be published
in a newspaper generally circulated in a district where the
action is filed, where the property was seized, or where
property that was not seized is located;

(B) if the property is not in the United States, notice must be
published in a newspaper generally circulated in a district
where the action is filed, in a newspaper generally circulated
in the country where the property is located, or in legal
notices published and generally circulated in the country
where the property is located; or

(C) in lieu of (A) and (B), the government may post notice on a
designated internet government forfeiture site for not fewer
than 30 days.
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NACDL objects to G(4)(a)(iii)(B) and (a)(iv)(C) as if these subsections
provided for Internet posting as the sole means of providing notice to potential
claimants. Of course, that is not accurate.

G(4)(a) only addresses notice by publication. Such notice will occur, in
virtually all cases, in addition to direct notice, which must be sent to all known
potential claimants pursuant to G(4)(b).

Subsection G(4)(a)(iii)(B) only provides that where there has already been
newspaper or Internet publication in an earlier administrative forfeiture
proceeding, the government will be required to re-publish notice of the forfeiture
in a newspaper only once, instead of the usual three times.

NACDL's primary criticism is directed at G(4)(a)(iv)(C), which permits the
government, in lieu of newspaper publication, to "post notice on a designated
internet government forfeiture site for not fewer than 30 days."

NACDL's persistent criticisms of the Internet as the sole means of
publication (not the sole means of notice, as explained above) have not been
supported by any evidence, or even by any reasoned argument, that traditional
means of publication -- i.e., fine print legal notices in the back pages of a
newspaper -- are more "reasonably calculated to notify potential claimants of the
action," in the current draft's paraphrase of the Mullane due process standard,
than publication on a government forfeiture Internet website.

Under the present draft Rule G, Internet publication will be acceptable only
when it occurs upon a website that has been "designated" by the government in
some public, official way, as the source of public information on pending forfeiture
cases. Common sense, buttressed by the impressive report on the increasing
pervasiveness of Internet access that the government previously submitted to the
Subcommittee, strongly suggests that information posted on such a "designated"
government forfeiture website will be easier for potential claimants to find, and
much easier for them to search with respect to particular seized assets, than
traditionally obscure newspaper legal notices. The "designated" website, which
will be available worldwide to all who have access to the Internet via their own
(and their attorneys') business and home computers, via publicly accessible
computers in schools and public libraries, and via computers in increasingly
common "Internet cafes" and other publicly available means of Internet access,
will make forfeiture information accessible to a significantly broader audience
than old-fashioned legal notices, currently required to be published in a single
newspaper that may, or more likely, may not, happen to fall into the hands of a
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particular potential claimant. Forfeiture notices published for at least 30 days on
such a "designated" website thus will be more likely actually to come to the
attention of previously unknown potential claimants -- who are the only persons
who will not also be sent direct notice of forfeiture proceedings.

For all of these reasons, the draft's language on this issue should be
retained.

G(4)(b)

In its general objection to Section G(4.(b), NACDL repeats its argument,
previously considered and rejected by the Subcommittee, that Rule G should
impose a new requirement that forfeiture complaints be served upon potential
claimants pursuant to Fed. R. Civ. P. 4, in lieu of the traditional practice of serving
process in in rem forfeiture cases only upon the res itself, and publishing and/or
sending notice of the forfeiture proceeding to known potential claimants. NACDL
offers no new arguments in support of this objection.

Professor Cooper addressed this issue briefly in his notes on the July 15,
2003, conference call:

NACDL raises a broader question. It would prefer that instead of
notice, potential claimants be served in the manner of Civil Rule 4. But the
"defendant" in an in rem forfeiture action is the property; service is made by
executing the arrest warrant or restraining order, or by the distinctive
procedures established for real property. The Department of Justice
believes that claimants are entitled to due process notice, but not formal
service.

I The 1/9/04 draft of G(4)(b) begins as follows:

(4) Notice.

(b) Notice to Known Potential Claimants.

(i) Direct Notice Required. The government must send notice of the
action and a copy of the complaint to any person who, on the facts
known to the government at any time before the time for filing a
claim under (5)(a)(ii)(B) expires, reasonably appears to be a
potential claimant.

8



It was pointed out that CAFRA refers to filing a claim 30 days from
"service" of the complaint. Yet this reference to service appears in
conjunction with provisions that invoke the Admiralty Rules .....

Conference Call notes at lines 790 ft.

When NACDL first raised this issue, DOJ responded by explaining that
NACDL was failing to recognize the differences between in rem forfeiture cases
and ordinary civil litigation. The well recognized differences between ordinary
civil litigation and litigation in rem have traditionally, and logically, led to the
adoption of different procedures and procedural rules for the two types of cases.

Moreover, NACDL's argument that the forfeiture complaint must be "served
consistent with Rule 4" would overthrow established law to the contrary. See
United States v. Real Property, etc., 135 F.3d 1312, 1315 (9th Cir. 1995)
(explaining that Supplemental Rule C(4) requires the government to "give notice
of forfeiture proceedings by publication alone", and that notice by certified mail,
even in the absence of actual notice, satisfies any due process requirements that
exist beyond publication alone). Rule G(4)(B) is essentially a codification of the
constitutional principles from that case, Mullane, and the Supreme Court's recent
decision in Dusenbery.

NACDL fails to distinguish between two quite different concepts: (a)
"service of process" in an in rem civil forfeiture case, which, as in traditional
admiralty cases, means service upon the res for purposes of obtaining in rem
jurisdiction; and (b) provision of notice to potential claimants. The proposed Rule
G(4)(b) is not, as NACDL argued, a "drastic revision" of current Rule (C)(3)(b),
which covers service of process upon the res. It is rather a reasonable revision,
amplification, and clarification of the notice and response provisions that appear
in current Rule C(4), in pre-amendment Rule C(6)(a)(i), and in the amended Rule
C(6)(a)(i) that took effect on December 1, 2002.

In ordinary civil cases, the plaintiff knows its defendants in advance. At the
outset of a civil forfeiture case, the Government often does not know who, if
anyone, will claim an interest in the res.

The plaintiff in an ordinary civil case names its defendants in the complaint,
serves the complaint only upon those named defendants, litigates only with them,
and obtains a judgment binding only as to them. By contrast, the United States,
as plaintiff in an in rem civil forfeiture case, names only the in rem defendant in
the complaint, serves process only upon that defendant, and ultimately obtains a
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judgment concerning the in rem defendant that is valid against all the world. To
obtain such an in rem judgment, the Government publishes general notice of the
forfeiture and also sends notice directly to those whom the Government has
reason to believe will assert an interest in the res.

Service of the complaint in a civil forfeiture case is simply one of the ways
of giving notice to potential claimants of the forfeiture proceeding. Thus the
applicable statutes and the applicable section of Rule C provide that the time by
which potential claimants must file claims is equally triggered either by service of
the complaint or by the date of final publication of notice. 18 U.S.C. §
983(a)(4)(A); Supp. Rule C(6)(a)(i)(A) (2000); Supp. Rule C(6)(a)(i)(A) (2002).

Finally, we must not lose sight of the fact that existing Supplemental Rule
C(4) provides only for notice by "publication alone." Thus, any rule that requires
direct notice must be viewed as a procedural improvement.

For all of these reasons, the present draft of G(4)(b) properly provides for
sending notice to potential claimants by various reasonable means, rather than
imposing a new and different requirement of compliance with Fed. R. Civ. P. 4 in
civil forfeiture cases.

G(4)(b)(iii)(A)' 0

NACDL objects to G(4)(b)(iii)(A)'s inclusion of electronic mail as one means
that may be used to provide direct notice. Under the plain language of the
subsection itself, however, email may only be used in cases where it is
"reasonably calculated to reach the potential claimant."

DOJ has responded at length to this objection:

One of NACDL's objections is to the use of electronic mail to achieve
direct notice. Troberman Letter at 10. Rule G(4)(b)[(iii)(A)] permits notice

10 The 1/9/04 draft of G(4)(b)(iii)(A) provides:

(iii) Sending Notice.

(A) The notice must be sent by means reasonably calculated to
reach the potential claimant, including first-class mail,
commercial carrier, or electronic mail.

10



to be sent by e-mail in circumstances where such notice is reasonable. To
be sure, electronic mail has not yet replaced physical mail in business
correspondence, but it certainly has made substantial inroads upon written
correspondence both in business and in personal life. It has also been
increasingly treated by private individuals, the business community, and
government officials and attorneys as a generally reliable means of routine
communication.

As one example, electronic mail is now the almost exclusive means
of confirming wire transfers of billions of dollars every day between
financial institutions all over the world. If e-mail can be relied upon for such
a purpose, surely it should be possible, in at least some instances, to rely
upon electronic mail to provide notice of a forfeiture action. Any rule written
in the first decade of the twenty-first century that did not take into account
this technological development would be blind to the realities of modern
communications.

NACDL argues that no other rule or statute authorizes the use of
electronic mail for the provision of notice. In fact, the electronic filing
systems being used in bankruptcy courts, and prepared for use in federal
district courts, permit parties to notify and serve other parties with
pleadings by electronic mail, which may be generated at the time when the
pleadings are filed, also electronically. In addition, Rule 5(b)(2)(D) of the
Federal Rules of Civil Procedure specifically permits the service of papers
other than the complaint in ordinary civil proceedings to be done by
electronic means where the person served has consented in writing to such
service. Rule 5(b)(3) provides, as an additional safeguard, that service by
electronic means is not effective if the person making service learns that
the attempted service did not reach the person to be served.

To be sure, electronic mail is not suitable for giving notice to all
persons, including those without computers or without current e-mail
addresses. If the Government chooses to rely upon e-mail notice as to
certain persons in a particular case, it will do so subject to the requirement
that notice be reasonably calculated to achieve actual notice to the
intended recipient. In a situation suggested by NACDL, where the
Government knows that it has seized the intended recipient's only
computer, the use of e-mail would not be reasonable, and the Government
would fall back on more traditional methods such as first class mail or
Federal Express.

11



However, the fact that electronic mail is not suitable in some cases is
no reason to bar its use in all cases. Where Government counsel knows
that defense counsel, to whom notice is to be sent, regularly uses
electronic mail, it would be reasonable for the Supplemental Rules to
permit the Government to use that means of notifying counsel of a pending
forfeiture.

NACDL makes the reasonable point that recipients are wary about e-
mail attachments coming from strangers. Government attorneys relying
upon e-mail notice would reasonably take such concerns into account,
knowing that the efficacy of their notices could eventually be dispositive of
their cases. If Government counsel were sending notice to a well-known
colleague who was used to receiving attachments, counsel could send an
attached notice. If the notice was going to a stranger (although, of course,
it would have to be a person for whom a reasonably reliable e-mail address
was available to the government attorney in the first place), the notice
could be placed in the body of the e-mail message instead.

However, such fine detail is not the proper concern of generally
applicable rules. As always, details determining what passes due process
muster, and what does not, will be developed on a case by case basis,
over time. For now, it is sufficient that electronic mail is an available, much
used, generally reliable means of communication. It is reasonable to
permit the use of this means to give notice in appropriate cases.

Since DOJ first responded to this objection, electronic case management
and filing systems have gone into effect at U.S. courts around the country. A
March 2004 fact sheet available at
http://oacer.Dsc.uscourts.gov/documents/press.pdf states that such systems --
under which registered attorneys and interested parties are routinely served by
each other and provided with notices of court action solely by e-mail -- are in
operation in 42 district courts, 71 bankruptcy courts, the Court of International
Trade, and the Court of Federal Claims.

For all of these reasons, electronic mail is properly included as one means
of providing notice under G(4)(b)(iii)(A).

G(4)(b)(iii)(C)W

1' The 1/9/04 draft of G(4)(b)(iii)(C) provides:
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NACDL urges the Subcommittee to adopt "the bracketed language" in
"G(4)(b)(iii)(A)," apparently referring to the bracketed phrase in what is now
G(4)(b)(iii)(C): "Notice to a potential claimant who is incarcerated must be sent to
the place of incarceration [by certified mail, return receipt requested]."

This issue was discussed at the December 9, 2003, Subcommittee
meeting, as Professor Cooper explained in his notes on the meeting:

Subparagraph (iii) describes the means of sending notice. The law
is clear that it is enough to send notice. There is no need to ensure
receipt. There is no need to require a return receipt. The list of methods in
item (A) is properly described by "including"; means reasonably calculated
to reach the potential claimant are not limited to first-class mail, commercial
carrier, or electronic mail. The means of notice to an incarcerated person
should be kept simple - it is better not to attempt to incorporate due
process requirements by limiting the rule to persons incarcerated in
facilities that have procedures that ensure personal receipt. The
Committee Note should say that the rule does not attempt to define the due
process constraints. Concern about internal prison distribution practices
led to an even division on the question whether this item should require
certified mail, return receipt requested. That option will be presented to the
Advisory Committee for decision.

The government agrees with Professor Cooper's analysis of this issue.
Due process is satisfied under Dusenbery v. United States, 534 U.S. 161 (2002),
if the government mails notice to an incarcerated potential claimant at the facility
where the potential claimant is being held, and the facility has adequate
procedures for delivery of mail to prisoners. See also Chairez v. United States,
355 F.3d 1099 (7th Cir. 2004) (Dusenbery does not require inquiry into how each
jail handles the mail; proof of delivery to the jail is all that is required).

The Government often uses certified mail, return receipt requested, as a
means of notifying incarcerated potential claimants because the return receipt
may be useful later as evidence of mailing and delivery at the prison and as a
means of identifying the prison official who signed for the mail. However, it is
neither necessary nor appropriate for the Supplemental Rules to mandate one
particular means of notifying this one particular class of potential claimants, to the
exclusion of all other reasonable means that may be employed in a given case.

(C) Notice to a potential claimant who is incarcerated must be sent to the

place of incarceration [by certified mail, return receipt requested].
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For example, it is sometimes possible for the government to hand-deliver notice
of a civil forfeiture proceeding to a detained potential claimant during a court
appearance in connection with a related criminal case. If the bracketed language
were included in G(4)(b)(iii)(C), even such direct personal service would be
ineffective.

For all of these reasons, the bracketed language should be deleted from
G(4)(b)(iii)(C).

G(5)(a)12

NACDL seeks to "clarify" that the current provision in Rule "C(6)(b)(iii)"
which authorizes an attorney to file a claim on behalf of the attorney's client be
retained, and suggests adding such a provision to "G(5)(a)(1)."

In his notes on the December 9, 2003, meeting of the Subcommittee,
Professor Cooper explained why such a provision -- which actually appears
currently in C(6)(a)(ii) -- was not included in G(5):

Subdivision (5) addresses responsive pleading ..... It was suggested
that the direction to sign the claim under penalty of perjury should be

12 The 1/9/04 draft G(5)(a) provides:

(5) Responsive Pleadings.

(a) Filing a Claim.

(I) A person who asserts an interest in the defendant property may
contest the forfeiture by filing a claim in the court where the action
is pending. The claim must:

(A) identify the specific property claimed;

(B) identify the claimant and state the claimant's interest in
the property;

(C) be signed under penalty of perjury by the person making
the claim;

(D) be served on the government attorney designated under

subdivision (4)(a)(ii)(C) or (b)(ii)(D).
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supplemented by a provision similar to present C(6)(a)(ii). C(6)(a)(ii)
requires an agent, bailee, or attorney to state the authority to file a
statement of interest in or right against the property on behalf of another.
But (5)(a) envisions a claim made by an entity that can act only through an
agent. This is not a claim on behalf of another. It was agreed that the rule
need not speak to a claim filed by an agent. The Committee Note will
observe that only an authorized person can make a claim for an entity.

Rule G(5)(a)(i)(C) requires that claims "be signed under penalty of perjury
by the person making the claim." Where the "person" claiming is an entity, a duly
authorized officer, attorney, or agent must, as a practical matter, sign the claim on
the entity's behalf, as Professor Cooper explained. However, where the claimant
is an individual, it is not appropriate for an attorney lacking personal knowledge to
attest to the facts supporting the claim under the pains and penalties of perjury.
In such cases, G(5)(a)(i)(C) properly requires the individual claimant to sign the
claim.

G(5)(b)1
3

NACDL has two objections to G(5)(b). (1) It argues that the 20-day period
for filing an answer after filing of a forfeiture claim should be tolled during the
pendency of Rule 12(b) motions; and (2) it objects to the requirement that the
claimant state any objections to in rem jurisdiction or to venue in the answer, or
be deemed to have waived them. For the reasons explained below, both
objections are without merit.

(1) The 20-Day Answer Requirement

NACDL argues that G(5)(b) should cross-refer to Fed. R. Civ. P. 12.
NACDL particularly intends the cross-reference to include Rule 12(a)(4), which
tolls the time for answering ordinary civil complaints during the pendency of
certain motions made under Rule 12(b). NACDL proposes to accomplish this by
inserting the underlined language in G(5)(b), as follows:

13 The 1/9/04 draft G(5)(b) provides:

(b) Answer. A claimant must serve and file an answer to the complaint within 20
days after filing the claim. A claimant waives an objection to in rem
jurisdiction or to venue that is not stated in the answer.
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(b) Answer. A claimant must serve and file an answer to the complaint or
a responsive pleading pursuant to Fed. R. Civ. P. 12, within 20 days
after filing the claim. A claimant waives an objection to in rem
jurisdiction or to venue that is not stated in the answer.

In support of its argument, NACDL argues that the Subcommittee and
Professor Cooper have "confused" the claim, which, NACDL says, fully sets forth
the bases for the claimant's asserted interest in the res, and the answer, which,
according to NACDL, "generally adds no new information regarding the claimant's
interest in the property." As evidence of this "confusion," NACDL quotes a small
portion of the lengthy August 19, 2003, conference call notes by Professor
Cooper on this issue, which arose at that time during discussion of what was then
designated as G(7)(b)(i).1'4

In its discussions of G(2)(b) during the December 9, 2003, meeting, the
Subcommittee indicated that it intended to enforce the 20-day answer
requirement, as Professor Cooper noted:

Subparagraph (b) requires that an answer be served and filed within
20 days after filing the claim. It was agreed that both service and filing
should be accomplished within these 20 days.

Whether to require that a claimant answer the complaint before moving
under Rule 12(b) was discussed again during a later portion of the December 9,
2003, Subcommittee meeting, in the context of G(8), dealing with motion practice.
Professor Cooper's notes of the meeting reflect a lack of consensus on the issue,
although, contrary to NACDL's argument, there was no confusion over the
difference between "claim" and "answer."15

14 The July 18, 2003, draft of G(7)(b)(i) provided:

(b) Motion to Dismiss the Complaint. (i) A party with standing to contest the
forfeiture action may, at any time after filing a claim and answer, move to dismiss
the complaint under Rule 12(b).

11 In pertinent part, Professor Cooper's Notes say the following:

Further discussion reopened the question whether a claimant should be
able to seek dismissal before filing an answer. The Third Circuit has taken
this view under the present rules, see U.S. v. $8,221,877.16, 3d Cir.2003,
330 F.3d 441. Claimants surely will want this approach to continue in Rule
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The present draft of Rule G(5)(b) leaves to the courts to decide whether tofollow or reject United States v. $8,221,877.16 in U.S. Currency, 330 F.3d 141,149-57 (3d Cir. 2003) (Rule 12(a)(4) tolling applied in civil forfeiture case; Rule12(a)(4)'s tolling of deadline to file answer upon timely filing of motion under Rule12(b) was "not inconsistent" with Supp. Rule C(6)(a)(iii)'s requirement thatanswers in civil forfeiture cases be filed within 20 days after claim is filed); seealso United States v. One Sentinel Arms Striker-12 Shotgun, Civil No. 03-886-MA(D. Ore. 1/22/2004) (citing U.S. v. $8,221,877.16 decision as authority forapplying 12(a)(4) tolling, but holding tolling not applicable where 12(b) motionwas not filed until after 20-day answer period had expired, and answer was filedmore than 10 days after court had denied motion).

The Subcommittee should not leave this issue hanging. It should makeclear that the 20-day answer deadline is not tolled upon filing of a motion underRule 12(b) to avoid a conflict with plain language adopted by Congress inCAFRA.

Because U.S. v. $8,221,877.16 was a pre-CAFRA case, the Third Circuitfocused exclusively upon determining whether, under Supp. Rule A, tolling duringthe pendency of a Rule 12(b) motion pursuant to Rule 12(a)(4) was "inconsistent"with Supp. Rule C(6)(a)(iii)'s requirement that answers to forfeiture complaints befiled within 20 days after forfeiture claims are filed. The Subcommittee'sdiscussions have also focused on "consistency" and upon practicalconsiderations peculiar to civil forfeiture that weigh for or against applying Rule12(a)(4)'s tolling provision.

However, in CAFRA, Congress explicitly codified the requirement that, incivil forfeiture cases subject to CAFRA, "A person asserting an interest in seized

G. It will be argued that it may be easier to conclude that the court lacksjurisdiction or that a claim has not been stated than to resolve a difficultquestion of standing. The government, moreover, may fairly be asked toselect a court that has jurisdiction and to plead a claim that would supportforfeiture. And in any event, if a claimant has standing to contest forfeiture,why should an answer be required? The government interest could beaddressed by limiting a motion to dismiss to a claimant that establishesstanding. This could be coupled with a provision in subdivision (8)(c) thatrequires decision of a government motion to strike a claim before decidingthe claimant's motion to dismiss. One variation would be to give priority toa government motion to strike based only on the face of the pleadings.
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dismiss for lack of in rem jurisdiction or for improper venue. It also wants to
exclude these objections after the answer is filed. But it was asked
whether in rem jurisdiction objections involve a matter of subject-matter
jurisdiction that can be raised at any time. It was asserted that waiver is
possible. And raising the objection on the eve of trial is too late. It should
be required early-on. But uncertainty was expressed on this score. It may
be that there is no Article III case or controversy if there is nothing that a
judgment can be directed to. One approach would be to retain the rule
language but observe in the Committee Note that waiver of in rem
jurisdiction may be possible in some circumstances. An alternative would
be to limit the rule to a statement that the answer must state any objection
to in rem jurisdiction without referring to waiver. It was pointed out that
even if the rule does state that an objection is waived if not stated in the
answer, Rule 15 allows amendment of the answer. The result is that
amendment is possible as a matter of course only for a brief period. After
that amendment is available only if the court is persuaded that it should be
allowed. That was accepted as sufficient basis to adopt a rule stating that
an in rem jurisdiction objection is waived. But further research should be
done to support a well-informed Committee Note statement about the
possibility of waiver.

The Subcommittee struck a reasonable balance with the present draft of
this provision, by including the object-or-waive requirement, but also noting that in
appropriate cases, Rule 15 may permit an amendment of the answer to add
these objections.

In response to the Subcommittee's question, the waivability of in rem
jurisdiction is well established. Although litigants may generally raise issues of
subject matter jurisdiction at any point in a pending civil proceeding, either in the
district court, or even in the appellate courts, Kontrick v. Ryan, U.S. -,124
S. Ct. 906, 915 (2004), in rem jurisdiction is "far more analogous" to personal
jurisdiction than it is to subject matter jurisdiction. Porshe Cars North American,
Inc. v. Porshe.Net, 302 F.3d 248, 256 (7th Cir. 2002) (citing United States v. 51
Pieces of Real Property, 17 F.3d 1306, 1309 (10th Cir. 1994); United States v.
Republic Marine, Inc., 829 F.2d 1399, 1401 n.1 (7th Cir. 1987), and other
authorities describing in rem jurisdiction as a form of jurisdiction "over the
parties"). Personal jurisdiction is waived absent timely objection. Porshe Cars
North American, Inc. v. Porshe.Net, 302 F.3d at 256, Fed. R. Civ. P. 12(b)(2),
12(h)(1). Accordingly, "in admiralty and civil forfeiture cases, for years courts
have held that objections to in rem jurisdiction may be waived." Porshe Cars
North American, Inc. v. Porshe.Net, 302 F.3d at 256 (citing cases, including
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United States v. Republic Marine, Inc., 829 F.2d at 1401-05 (barge waived in rem

jurisdiction in admiralty case)).

In ordinary civil cases, objections to personal jurisdiction and venue are

waived unless they are timely raised. Fed. R. Civ. P. u12(h)() (ob)ections to

personal venue waived if not made in timely motion under Rule 12(b) or included

ding or amendment thereof permitted by Rule 15(a) to be made
as reponsive plea rse). it is appropriate that a similar timeliness requirement

apply to objections to in rem jurisdiction and venue in civil forfeiture cases. The

present language should be retained.

"6(6 NACDL objects to the amounts of time allotted to the government to serve

special interrogatories (up to 20 days after service on the government of a motion

to dismiss) and to respond to motions to dismiss (up to 20 days after claimant

answers special interrogatories). NACDL argues that prosecutors have "canned

"simple form" standing interrogatories on their word processors that can be

punched up and served within 5 days, and that 10 days is "more than ample" for

prosecutors to respond to motions to dismiss. In support of these much shorter

time periods than those set forth in the current draft, NACDL argues further that

16 The 1/9/04 draft of G(6) provides:

(6) Special Interrogatories-

(a) Time and Scope. The government may serve special interrogatories

under Rule 33 limited to the claimant's identity and relationship to

the defendant property, the claimant's relationship to any bailor

identified by the claimant, and such bailor's relationship to the

defendant property. The government may serve the interrogatories

without leave of the court at any time after the claim is filed and

before discovery is closed. But if the claimant serves a motion to

dismiss the action, the government must serve the interrogatories

within 20 days after the motion is served.

(b) Answers, Objections. Answers or objections to these interrogatories

must be served within 20 days after the interrogatories are served.

(c) Response Deferred. The government need not respond to a

claimants motion to dismiss the action under subdivision (8)(b)

until 20 days after the claimant has answered these interrogatories.
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careful thought, and that the interrogatory answers will arrive too close to the
motion response deadline for careful review and consideration.

The times periods now set forth in G(6) are fair and reasonable, and should

be retained.

G(7f(b)(i)(C)I
7

NACDL objects to G(7)(b)(i)(C), which sets forth one circumstance, in a
non-exclusive list of various circumstances, under which the court may rule that
interlocutory sale of forfeitable property is appropriate. G(7)(b)(i)(C) would permit
a court to order interlocutory sale of property where the owner is in default on a
mortgage or real estate taxes.

As the government explained in an earlier submission to the
Subcommittee:

The provision [now appearing as G(7)(b)(i)(C)] was added because
defaults on mortgages and real estate taxes are a major source of
problems in the forfeiture of real property. Property owners who expect to
lose their properties to forfeiture have little incentive to continue paying
their real estate taxes and to continue paying off their mortgages. Thus, in
effect, owners often abandon their properties to the mortgagees and taxing
agencies. However, mortgagees and taxing agencies are usually barred
from exercising their rights to foreclose upon real property while the
property is the subject of forfeiture proceedings. See, e.g., In re Newport
Savings and Loan Association, 928 F.2d 472, 479-80 (1st Cir. 1991)
(mortgagee barred from proceeding against real property unless it posts a
bond equal to the full value of the forfeitable equity).

11 The 1/9/04 draft of G(7)(b)(i)(C) provides:

(b) Interlocutory Sale or Delivery.

(i) Order to Sell. On motion by a party or a person having custody of
the property, the court may order all or part of the property sold, if:
(C) the property is subject to a mortgage or to taxes on which

the owner is in default ....
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In such cases, interlocutory sale is often warranted to preserve the
status quo by preserving the equity in the property either for forfeiture or for
return to the property owner, while also permitting the mortgagee and
taxing agency to obtain the payments to which they are entitled.

NACDL argues that this provision would be unfair in a case where "virtually
all of the assets of a claimant have been seized, thus making it impossible for the
claimant to continue to pay mortgages and taxes when due," particularly "if the
property is a residence."

Under CAFRA, which codified United States v. James Daniel Good Real
Property, 510 U.S. 43 (1993), real property is rarely seized prior to forfeiture in
civil forfeiture cases. See 18 U.S.C. §§ 981 (b)(1), 985(d). In any event, if a
claimant alleges that government seizures of forfeitable assets have made it
"impossible" for the claimant to keep up with a real property mortgage or tax
payments, the claimant would be free to present that argument to the court either
in support of a motion for release of seized property because of hardship, 18
U.S.C. § 983(f), or in opposition to a motion by a creditor-claimant, or by the
government, for an interlocutory sale. The court would then decide, in its
discretion, whether, under the circumstances, an interlocutory sale should be
ordered.

NACDL further argues that making mortgage or tax payments as to
potentially forfeitable (usually real) property is "throwing good money after bad"
and that the government should be required to reimburse the claimant for any
such payments made after the commencement of the forfeiture proceeding in the
event the government prevails and the property is forfeited. Stated differently,
NACDL apparently believes that a drug dealer, for example, who is living in a
residence that was purchased with drug money, or that was used to facilitate the
drug offense, should be allowed to live in the residence tax free and without any
mortgage obligations for months if not years as the forfeiture case remains
pending in court, leaving the mortgagee with no means of collecting the principal
and interest owed, and leaving the Government with the tax bill should it succeed
in the forfeiture case. We see no merit in a rule that would endorse such an
abuse of the legal process.

In any event, this argument, and the new remedy that NACDL now seeks,
raise issues beyond the scope of the Supplemental Rules. The disposition of the
proceeds of forfeited property is controlled by the applicable forfeiture statutes.
E.g., 18 U.S.C. § 981(e).
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Property owners' obligations to pay loans secured by mortgages, and their
obligations to pay taxes, exist independently and outside of the forfeiture laws.
Taxing authorities and mortgage loan creditors also have rights to collect
payments due to them, and to take action -- which may be limited or blocked
during the pendency of forfeiture proceedings -- against property when debtors
are in default. There is no right to pay one's personal obligations with forfeitable
property, Caplin & Drysdale, Chartered v. United States, 491 U.S. 617, 626, 628
(1989); nor is it unfair to require claimants, particularly those who continue to
have the use and occupancy of forfeitable real property during the pendency of
forfeiture proceedings, to continue to meet their obligations to their mortgagees,
taxing authorities, and other third parties with respect to that property.

G(8._ c.1 8

NACDL objects to G(8)(c) because it permits the government to move to
strike a claim or answer at any time before trial, arguing that the provision is
"asymmetrical" with the requirements elsewhere in Rule G that claimants timely
object to in rem jurisdiction, venue, and alleged unconstitutional excessiveness.

That the government should be permitted to move to strike a claim or
answer at any time before trial is appropriate. Contrary to NACDL's arguments,
the listed bases for moving to strike are not mere technicalities, and may only
become evident to the government as the result of discovery. A motion to strike

IS The 1/9/04 draft of G(8)(c) provides:

(c) Motion to Strike a Claim or Answer.

(I) At any time before trial, the government may move to strike a claim or
answer:

(A) for failure to comply with subdivisions (5) or (6); or

(B) because the claimant lacks standing to contest the forfeiture.

(ii) The government's motion must be decided before any motion by the
claimant to dismiss the action.

(iii) If, because material facts are in dispute, a motion pursuant to (i)(B)
cannot be resolved on the pleadings, the court must conduct a
hearing where the claimant has the burden of establishing standing
based on a preponderance of the admissible evidence.
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for failure to comply with the special interrogatory provision, G(6), is roughly
comparable to a motion for dismissal as a discovery sanction under Fed. R. Civ.
P. 37. Other forms of permitted motions to strike are comparable to civil motions
under Fed. R. Civ. P. 12(b)(6), which may be filed at any time, even during a trial
on the merits. Fed. R. Civ. P. 12(h)(2).

There is no unfair or unusual "asymmetry" in this provision. As explained
above, the raise-or-waive requirement as to objections to venue and in rem
jurisdiction are comparable to similar provisions requiring that personal
jurisdiction and venue be timely raised or waived in ordinary civil cases. Fed. R.
Civ. P. 12(h)(1). The G(8)(e) requirement that unconstitutional excessiveness be
alleged in the answer is consistent with Rule 8(c), which requires that parties "set
forth affirmatively [in their responsive pleading] ... any ... matter constituting an
avoidance or affirmative defense." Fed. R. Civ. P. 8(c) (emphasis added).

G(8)(c) is reasonable and should be retained.

G(8)(d)(iii)19

'9 The 1/9/04 draft of G(8)(d) provides:

(d) Petition for Release of Property Pending Trial.

(i) If the United States or a contractor of a United States agency holds
property for judicial or nonjudicial forfeiture, a person who has filed
a claim to the property may petition for release of the property
under 18 U.S.C. § 983(f).

(ii) If a petition for release is filed before a judicial forfeiture action has
been filed against the property, the petition may be filed either in
the district where the property was seized, or in the district where a
warrant for the seizure of the property issued. If a judicial forfeiture
action against the property is subsequently filed in another district -
or if the Government shows that the action will be filed in another
district - the petition may be transferred to that district in
accordance with the standards applicable to a change of venue for
a civil action under 28 U.S.C. § 1404.

(iii) In an action to which 18 U.S.C. § 983(f) applies, a petition under
§ 983(f) is the sole means to seek return of property to the
claimant's custody pending trial, and Federal Rule of Criminal
Procedure 41 (g) does not apply.
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In G(8)(d), concerning petitions for release of property pending trial,
NACDL objects to subsection (iii), which provides that "In an action to which 18
U.S.C. § 983(f) applies, a petition under § 983(f) is the sole means to seek return
of property to the claimant's custody pending trial, and Federal Rule of Criminal
Procedure 41(g) does not apply."

This provision was discussed at some length during a conference call on
December 1, 2003, as noted by Professor Cooper:

The first issues were raised by G(8)(d), as designated in the
November 12 draft, dealing with a motion to release property. This
paragraph reflects the remedy provided by CAFRA in 18 U.S.C. § 983(f).
Section 983(f) establishes a right to "immediate release of seized property"
pending a final forfeiture judgment based on hardship to the claimant.
Release may be sought only by a claimant - there at least must have
been a claim addressed to the agency that holds the property. Typical
hardship grounds are reflected in § 983(f)(1)(C): continued government
possession will prevent the functioning of a business, prevent an individual
from working, or leave an individual homeless. Although § 983(f) creates
the remedy, it does not describe appropriate procedures.

... Before § 983(f) was adopted, some courts allowed use of what
then was Criminal Rule 41(e) to seek return of property that had been
seized for forfeiture. The basic theory was that the courts should exercise
"anomalous jurisdiction" through Rule 41(e) because the government
otherwise could retain property indefinitely without affording any opportunity
to seek return by initiating a judicial forfeiture proceeding .....

Further discussion suggested that this provision should be revised to
say that § 983(f) is the only means to petition for release of property held
for forfeiture under a statute that is covered by CAFRA procedures. There
is a "constant flow" of Rule 41 motions by petitioners who fail to satisfy §
983(f) requirements. Making § 983(f) exclusive relies on the view that §
983(f) is intended to foreclose reliance on Rule 41(g) as an alternative
remedy when the petitioner has failed to satisfy § 983(f) requirements.
Rule 41(g) was invoked in its earlier embodiment as Rule 41(e) as an
equitable remedy allowed in the absence of an adequate legal remedy.

(iv) No petition for release may be made under this subdivision in an
action exempted from the Civil Asset Reform Act of 2000 by 18
U.S.C. § 983(i).
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Section 983(f) now provides an adequate legal remedy. Criminal Rule
1(a)(5)(B), moreover, states that a civil property forfeiture proceeding for
violating a federal statute is not covered by the Criminal Rules. Its former
embodiment in Criminal Rule 54(b)(5) did not oust application of former
Rule 41(e), perhaps because an independent Rule 41(e) [now (g)]
proceeding is not itself a civil property forfeiture proceeding. Nonetheless,
there is an indication of purpose that bolsters the argument for making §
983(f) the exclusive means to release property seized under a CAFRA-
covered statute. To ensure that Rule 41(g) is not invoked, the second
sentence should be retained in revised form. The revision will say only that
Criminal Rule 41(g) cannot be used to seek return of property held for
forfeiture under a statute that falls within § 983(f)....

For property held by the government for forfeiture under a statute
carved out from CAFRA, on the other hand, it seems unwise to attempt to
overrule the pre-CAFRA cases recognizing an "anomalous jurisdiction"
remedy under Criminal Rule 41. Rule G will not address those cases. But
it may be desirable to add a Committee Note statement that Rule G does
not imply any position on the availability of Rule 41(g).

G(8)(d)(iii) was not specifically discussed during the December 9, 2003,
meeting of the Subcommittee. In his notes on that meeting, Professor Cooper
included the following as to G(8)(d)(iii):

This subparagraph was provided in response to conference call
discussions and was not independently reviewed. If it stays in this form,
the Committee Note should say that Rule G(8)(d) does not address
"anomalous jurisdiction" Rule 41(g) motions in proceedings that are not
subject to § 983(f)."

NACDL objects to G(8)(d)(iii) to the extent that it would preclude the filing
of motions under Criminal Rule 41(g) to return unconstitutionally seized property
during the time between seizure and commencement of civil forfeiture
proceedings. After such proceedings have commenced, NACDL appears to
agree that the return of property remedy available under 18 U.S.C. § 983(f) is
exclusive, at least in civil forfeiture cases covered by CAFRA.

Whatever merit NACDL's objections might have had in the pre-CAFRA
world, they have little merit now. In cases to which CAFRA applies, the forfeiture
action must be commenced within 60 days of the seizure. Moreover, the
hardship provision in Section 983(f) applies during that 60-day period. Thus if the
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alleged "unconstitutional" seizure is causing the claimant a hardship, he has a
remedy.

This leaves NACDL with an objection that arises 1) only in the first 60 days
after a seizure, and 2) only in non-hardship cases. There seems to be no reason
why a person not suffering any hardship cannot wait 60 days to raise a
constitutional objection to the forfeiture action via the remedies available under
CAFRA. What NACDL is seeking is an alternative remedy to apply when the
provisions that Congress authorized in CAFRA are unappealing or unsatisfactory
to the claimant. But as we have pointed out many times before, the courts
remain unsympathetic to the notion that a new equitable remedy must be found to
supplement what Congress has done in crafting a comprehensive body of due
process protections for civil forfeiture cases.20

G(8)(e) '

NACDL reiterates its objection, also raised with respect to G(8)(c), to the
requirement that claimants plead unconstitutional excessiveness in their answers

20 We have cited the voluminous case law on Rule 41(g) motions before. The
most recent cases, citing to CAFRA's comprehensive scheme to protect the due
process rights of claimants as the preferred remedy, include the following: $8,050.00 in
U.S. Currency v. United States, - F. Supp. 2d -_, 2004 WL __-, No. 1:03 MC 99
(N.D. Ohio Feb. 25, 2004) (comprehensive provisions enacted by CAFRA in Section
983(a) give claimant an adequate remedy at law for contesting a civil forfeiture; thus,
once the Government commences administrative forfeiture, the Rule 41 (g) motion must
be dismissed; claimant's argument that he filed his motion first is without merit); United
States v. Douleh, No. 03-M-4033P (W.D.N.Y. July 3, 2003) (Magistrate's Report and
Recommendation) (claimant cannot use Rule 41 (g) to seek return of his property based
on an illegal seizure; his remedy is to file a motion to suppress; Rule 1 (a)(5)(B) makes
clear that Rule 41 (g) does not apply to civil forfeiture cases).

21 The 1/9/04 draft G(8)(e) provides:

(e) Excessive Fines. A claimant may seek to mitigate a forfeiture under the
Eighth Amendment Excessive Fines Clause by motion for summary judgment or
by motion made after entry of a forfeiture judgment if:

(i) the claimant has pleaded the defense under Rule 8(c), and

(ii) the parties have had the opportunity to conduct civil discovery on the
defense.
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to forfeiture complaints along with all other defenses to the complaint, as required
by Fed. R. Civ. P. 8(c). As explained above, the requirement that unconstitutional
excessiveness be alleged in the answer is consistent with Rule 8(c)'s broad and
comprehensive requirement that parties "set forth affirmatively [in their responsive
pleading] ... any ... matter constituting an avoidance or affirmative defense." Fed.
R. Civ. P. 8(c) (emphasis added).

NACDL argues that specifically naming excessiveness in Rule G as one of
the defenses that must be alleged in the answer constitutes "singling out this
defense for special adverse treatment" and thereby creating a "trap" for unwary
claimants.

Just the opposite is true. Specifically naming this defense in Rule G(8)(e)
plainly alerts forfeiture claimants to its availability, and also reminds them of the
need to plead it in their answers in appropriate cases. They would be required to
do so in any event by the comprehensive pleading requirement of Civil Rule 8(c).
G(8)(e) should be retained.

Conclusion

This concludes our response to NACDL's comments. We look forward to
the conference call on March 12, 2004.

Respectfully Submitted,

LESTER JOSEPH
Acting Chief

by:
STEFAN D. CASSELLA
Deputy Chief, Asset Forfeiture and
Money Laundering Section
U.S. Department of Justice
9 t' & Pennsylvania Ave. N.W.
Bond Building, 1 Qth Floor

Washington, D.C. 20530
(202) 514-1263

RICHARD HOFFMAN
Assistant U.S. Attorney
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District of Massachusetts
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U.S. Department of Justice

Criminal Division

Washington, D C 20530

March 11,2004

John K. Rabiej
Chief
Rules Committee Support Office
Administrative Office of the Courts
Washington, DC 20544

Re: Department of Justice's Response to NACDL
Comments on Proposed Supplemental Rule G

Dear John:

Thank you for forwarding Mr. Smith's letter regarding Rule G. We note that
he focuses most of his attention on the provision in Rule G(8)(d)(iii) stating that
Section 983(f) is the "sole means to seek return of property to the claimant's
custody pending trial." As we noted late last year in responding to another set of
comments, "Inclusion of this paragraph is of the utmost importance to law
enforcement and is one of the highest priorities of the Department of Justice in
proposing Rule G."

As we have discussed, members of the subcommittee might not have
ready access to all of DOJ's prior comments on this provision. Hence, in
anticipation of tomorrow's telephone conference, I have attempted to assemble
them here.

Last December, we advised the Subcommittee as follows with respect to
the need for the provision in Rule G(8)(d)(iii):

As we have explained previously, prior to CAFRA, courts
generally ruled that Rule 41(g) (previously Rule 41 (e)) could not be
used to seek the release of property once a forfeiture case was filed,
because the claimant in such case had an adequate remedy at law,
but some courts exercised "anomalous jurisdiction" over such
motions in order to relieve a hardship in instances where there was a
delay in instituting forfeiture proceedings. CAFRA rendered the
exercise of anomalous jurisdiction unnecessary in two ways: by
specifically providing for hardship petitions under Section 983(f), and



by setting strict time limits on the initiation of forfeiture proceedings.
Thus, in our view, and in the view of the courts that have addressed
this issue,1 there is no longer any basis for exercising jurisdiction
over a Rule 41(g) motion in a civil forfeiture case. The defense bar,
however, continues to take the contrary view, filing Rule 41(g)
motions in an attempt to evade the clear procedures that CAFRA has
set forth. An unambiguous statement in Rule G(8) is needed to
make certain, as Rule 1(b)(5) provides, that Rule 41(g) simply does
not apply in forfeiture cases that are governed by CAFRA.

The reference in those comments to our previous explanation of this
provision was to the response we gave more than a year ago to NACDL's earlier
set of comments. At that time we said the following:

NACDL also pointed out that the Rule, as previously drafted,
did not make it explicit that a motion for the release of property to
avoid a hardship is the exclusive ground for seeking the pre-trial
return of the property to the claimant's custody, or that Rule 41(e) of
the Criminal Rules does not apply to civil forfeiture matters once a
verified complaint is filed. That omission has been rectified.

The latter provision of Subsection [d] is necessary to address
confusion caused by the pre-CAFRA case law. Before Section
983(f) was enacted in 2000, some courts treated motions for the pre-
trial release of property in civil forfeiture cases as motions filed
pursuant to Rule 41(e) of the Federal Rules of Criminal Procedure.
In doing so, the courts evidently thought it necessary to exercise
"anomalous jurisdiction" in order to avoid the hardship caused by the
Government's delay in instituting formal forfeiture proceedings. 2 But

ISee United States v. Douleh, No. 03-M-4033P (W.D.N.Y. July 3, 2003)
(Magistrate's Report and Recommendation) (Section 983(f) is the exclusive remedy for
seeking release of property prior to trial; claimant's remedy for an illegal seizure is filing
a motion to suppress; Rule 41(g) motion dismissed).

2 See In the Matter of the Seizure of One White Jeep Cherokee, 991 F. Supp.
1077 (S.D. Iowa 1998) (court exercises anomalous jurisdiction because seizure has
effectively shut down claimant's business, and delay in instituting civil forfeiture action
leaves claimant no remedy at law; but court holds that four-month delay since time of
seizure does not violate due process, given the Government's need to avoid
jeopardizing ongoing criminal investigation); In Re McCorkle, 972 F. Supp 1423 (M D.

2



in adopting the standards set forth in Rule 41(e), the courts confused
the legality of the seizure, which is the issue in Rule 41(e) motions,
with the hardship suffered by the claimant as result of the pre-trial
seizure of his property.

The legality of the seizure is the proper subject of a motion to
suppress ... , but it has no bearing on the claimant's hardship
motion under [Section 983(f)]. Property may be released to the
claimant pending trial if the requirements of Section 983(f) are met
whether or not the seizure was illegal; conversely, the illegality of a
seizure is not a ground for the release of the property under Section
983(f). Nor may a claimant use Rule 41 (e) to gain the release of his
property in a civil forfeiture case: that equitable remedy is not
available when the claimant has an adequate remedy at law, namely
contesting the forfeiture action at trial.3

Fla. 1997) (seizure of property without filing civil or criminal forfeiture action allows court
to exercise anomalous jurisdiction to avoid manifest injustice that would result if the
Government seized property without probable cause; motion denied upon finding that
probable cause was established); In re: FBI Seizure of Cash and Other Property From
Edwin W. Edwards, 970 F. Supp. 557 (E. D. La. 1997) (where the claimant files a Rule
41(e) motion between the time of the seizure and the Government's filing of a forfeiture
complaint, the motion will be stayed for 60 days to give the Government an opportunity
to file); United States v. U.S. Currency in the Amount of $146,800, 1997 WL 269583
(E.D.N.Y. 1997) (the Government generally not required to establish probable cause
pre-trial, but where there is undue delay in filing the complaint, a finding of lack of
probable cause may result in return of the property to the claimant pending trial).

I See Rodriguez v. United States Department of Justice, 2001 WL 180127 (2nd
Cir. 2001) (Table) (once a forfeiture proceeding is commenced, the claimant has no
opportunity or occasion to contest the illegal seizure of his property (other than by filing
a motion to suppress evidence); claimant's remedy is to contest the forfeiture action
itself on the merits); United States v. One 1974 Leariet, 191 F.3d 668 (6th Cir. 1999)
(once the Government serves notice of a forfeiture action on the claimant, the
claimant's only remedy is to contest the forfeiture on the merits; he may not file a Rule
41(e) motion); United States v. One 1987 Jeep Wrangler, 972 F.2d 472 (2d Cir. 1992);
United States v. U.S. Currency in the Amount of $146,800, 1997 WL 269583 (E.D.N.Y.
1997) (Rule 41 (e) motion not appropriate vehicle for challenging legality of seizure
where claimant has adequate remedy at law; ie., contesting the forfeiture in the civil
forfeiture case); In Re Motion for Return of $61,412.00 in U.S. Currency, No. 00-CV-
6654 (ARR) (E.D.N.Y. Dec. 21, 2000) (unpub.) (once Government files civil forfeiture
complaint, court lacks jurisdiction to consider Rule 41 (e) motion based on Fourth
Amendment violation, unless Claimant would suffer irreparable harm and lacks an
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NACDL evidently disagrees with this long-standing rule.
"Contrary to the view of many courts," they say, Rule 41 (e) motions
should be permitted even though formal forfeiture proceedings have
been commenced. Troberman Letter at 24. But the "many courts"
- indeed the vastly overwhelming majority of courts - that decline
to exercise jurisdiction over Rule 41(e) motions in this context are
correct. Once forfeiture proceedings are commenced, the claimant
has an adequate remedy at law and hence cannot seek equitable
relief under Criminal Rule 41(e) or by asking the court to assert
"anomalous jurisdiction." Now that there is a formal procedure for
dealing with the hardship cases, as well as a set of strict deadlines
for commencing forfeiture actions once property has been seized, 4

there is no reason for a court to exercise "anomalous jurisdiction" to
grant equitable relief when forfeiture litigation in a federal court has
already commenced.

Given the overwhelming case law stating that challenges to
the forfeitability of the property cannot be raised pre-trial, it might
seem to be unnecessary to codify that law in Rule G. But NACDL's
comments make it abundantly clear that some claimants will
continue to seek opportunities to challenge the rule no matter how
many courts adopt it until the Rules of Procedure close the door on
such endeavors.

Furthermore, last summer, in response to Judge Kyle's request for a
summary of outstanding issues, we provided the following with respect to what is
now Rule G(8)(d)(iii):

NACDL also objected that nothing in Section 983(f) provides that a
hardship petition is the "exclusive means for seeking the return of
property to the custody of the claimant pending trial." Rule
G(7)(e)(iii). NACDL takes the view that apart from any
considerations regarding hardship that are addressed by Section
983(f), a claimant should have the right to seek the release of

adequate remedy at law).

' See In Re Motion for Return of $61,412 00 in U.S Currency, No. 00-CV-6654 (ARR)
(E.D N.Y. Dec. 21, 2000) (unpublished) (any due process concern that might result from forcing
claimant to litigate her Fourth Amendment claim in the forfeiture proceeding, instead of
pursuant to a Rule 41(e) motion, is mitigated by the Government's prompt filing of its
complaint).

4



property under Rule 41(g) of the Criminal Rules.

DOJ responds that Rule 41(g) does not apply to civil cases, see Rule
1 (b)(5); that the case law clearly holds that Rule 41(g) is an equitable
remedy that does not apply when the claimant has an adequate
remedy at law - i.e., contesting the forfeiture by filing a claim and
answer, see, e.g., United States v. One 1987 Jeep Wrangler, 972
F.2d 472 (2d Cir. 1992); and that the few courts that departed from
that rule prior to CAFRA by exercising "anomalous jurisdiction" did so
because of the absence of any hardship provision - an omission that
CAFRA has now cured, see United States v. Douleh, No. 03-M-
4033P (W.D.N.Y. July 3, 2003) (Magistrate's Report and
Recommendation) (Section 983(f) is the exclusive remedy for
seeking release of property prior to trial; claimant's remedy for an
illegal seizure is filing a motion to suppress; Rule 41(g) motion
dismissed).

All of this may be summarized succinctly as follows. Rule 41(g) provides
an equitable remedy that is not available when the claimant has an adequate
remedy at law. CAFRA has given claimants two such remedies: there are now
strict time limits on when the Government must commence a civil forfeiture
action, see 18 U.S.C. § 983(a)(1) and (3), and for claimants who would suffer a
hardship while those time limits were pending, there is a "hardship" provision in
Section 983(f).

NACDL evidently does not like the hardship provision. It is loaded with
exceptions and balancing tests reflecting a hard-fought legislative compromise
between what NACDL originally sought (and the House passed) and what was
passed by the Senate and enacted into law.5 But the fact that a litigant does not

I Senator Leahy, a key participant in the legislative process that resulted in
CAFRA, remarked on this compromise when CAFRA was passed in the Senate:

Release of property for hardship. The substitute will allow a
property owner to hold on to his property pending the final
disposition of the case, if he can show that continued
possession by the government will cause the owner
substantial hardship, such as preventing him from working,
and that this hardship outweighs the risk that the property
will be destroyed or concealed if returned to the owner
during the pendency of the case. Unlike H.R. 1658, the
substitute adopts the primary safeguards that the Justice
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agree with the contours of the legal remedy that Congress has enacted does not
mean that the he or she does not have "an adequate remedy at law" for purposes
of deciding if a court should exercise equitable jurisdiction.

In this instance, Congress has set forth the scope and limitations of the
grounds for obtaining release of property pending trial in a civil forfeiture case.
NACDL thinks that the grounds for relief should be broader, and it wants to be
able to avail itself of Rule 41(g) to seek such broader relief during the time when,
according to CAFRA, the Government is preparing its civil forfeiture case. In our
view, Rule G should not be used to undermine CAFRA or to create grounds for
relief that Congress - after much deliberation - chose not to provide.

The case law remains overwhelmingly one-sided in denying relief under
Rule 41(g) once administrative forfeiture proceedings - not just judicial forfeiture
proceedings - have commenced. Some of the leading pre-CAFRA cases are set
forth in the margin. 6 NACDL complains that "DOJ hasn't cited a case holding that

Department wanted added to the provision - that property
owners must have sufficient ties to the community to provide
assurance that the property will not disappear, and that
certain property, such as currency and property particularly
outfitted for use in illegal activities, shall not be returned.

146 Cong. Rec. S1753-02, *$1761, 2000 WL 309749 (March 27, 2000) (Remarks of
Senator Leahy upon Senate passage of CAFRA).

6 United States v. Clymore, 245 F.3d 1195 (10th Cir 2001) (a Rule 41(e) motion is
properly denied if the property is contraband subject to forfeiture); United States v One 1974
Learjet, 191 F 3d 668 (6th Cir. 1999) (once the Government serves notice of a forfeiture action
on the claimant, the claimant's only remedy is to contest the forfeiture on the merits; he may not
file a Rule 41(e) motion); Ibarra v United States, 120 F.3d 472 (4th Cir. 1997) (district courts
are divested of jurisdiction over a civil forfeiture action once the Government initiates
administrative forfeiture proceedings unless the claimant files a claim); In re Seizure of $82,000
More or Less, 2000 WL 1707495 (W.D. Mo. 2000) (same), United States v One 1987 Jeep
Wrangler, 972 F.2d 472 (2d Cir 1992) (same); United States v. U.S. Currency in the Amount of
$146,800, 1997 WL 269583 (E.D.N.Y. 1997) (Rule 41(e) motion not appropriate vehicle for
challenging legality of seizure where claimant has adequate remedy at law-i e., contesting the
forfeiture in the civil forfeiture case), Rodriguez v United States Department of Justice, 2001
WL 180127 (2d Cir. 2001) (Table) (once a forfeiture proceeding is commenced, the claimant
has no opportunity or occasion to contest the illegal seizure of his property-other than by filing
a motion to suppress evidence-claimant's remedy is to contest the forfeiture action itself on
the merits); Albajon v. Gugliotta, 72 F. Supp 2d 1362 (S D Fla 1999) (Rule 41(e) is not a
substitute for filing a claim; court lacks jurisdiction to hear Rule 41(e) claim by person who
received adequate notice and failed to file a claim).
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such motions - or their equitable equivalents - will no longer lie because of the
enactment of Section 983(f)." Smith Letter at 4. To the contrary, we have
repeatedly cited such post-CAFRA case law, and so again here. See $8,050.00
in U S. Currency v. United States, __ F. Supp. 2d __, 2004 WL _ , No.
1:03 MC 99 (N.D. Ohio Feb. 25, 2004) (comprehensive provisions enacted by
CAFRA in Section 983(a) give claimant an adequate remedy at law for contesting
a civil forfeiture; thus, once the Government commences administrative forfeiture,
the Rule 41(g) motion must be dismissed; claimant's argument that he filed his
motion first is without merit); Baranski v. Fifteen Unknown Agents of A TF, 195 F.
Supp. 2d 962 (W.D. Ky. 2002) (court has no jurisdiction to consider Rule 41(e)
motion raising Fourth Amendment issues where pending civil forfeiture action
gives claimants adequate remedy at law); United States v. Douleh, No. 03-M-
4033P (W.D.N.Y. July 3, 2003) (Magistrate's Report and Recommendation)
(claimant cannot use Rule 41(g) to seek return of his property based on an illegal
seizure; his remedy is to file a motion to suppress; Rule i (a)(5)(B) makes clear
that Rule 41(g) does not apply to civil forfeiture cases).

Finally, NACDL relies on Krimstock v. Kelly, 306 F.3d 40 (2d Cir. 2002), in
support of their argument that a claimant should be entitled to challenge the
Government's retention of his property pending trial. Smith Letter at 5.
Krimstock, in fact, illustrates exactly the problem the Government is seeking to
avoid in drafting Rule G(8)(d)(iii), and exactly the reason why the objections
offered by NACDL have no merit.

In Krimstock, the City of New York had used its municipal forfeiture
authority to seize automobiles involved in drunk driving cases. In light of the
minor nature of the infraction, the length of time required to litigate a case to its
conclusion, and the hardship encountered by the person who was deprived of his
automobile, the Second Circuit held that in all instances, the court was required to
give the claimant a probable cause hearing regarding the legality of the seizure of
his automobile.

We well understand the fire that must glow in the eyes of the defense bar
as they contemplate extending Krimstock to the 20,000 annual seizures
undertaken by federal seizing agencies in cases ranging from drug trafficking to
immigration violations to obscenity to terrorism. Having to hold a probable cause
hearing in each of those cases would bring the system to a crashing halt. But the
court in Krimstock was careful to note why such a rule would not apply in federal
cases. In federal cases, unlike New York cases, the court said, there was -
thanks to CAFRA - already an adequate legislative scheme in place to ensure
that a property owner was afforded due process and the opportunity to seek the
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return of his property to avoid a hardship. In light of those procedures, resort to
extraordinary equitable relief as provided in Krimstock is unnecessary. So far,
the federal courts have agreed. See United States v. All Funds on Deposit at
Dime Savings Bank, 255 F. Supp. 2d 56 (E.D.N.Y. 2003) (rejecting notion that
Krimstock applies to federal forfeiture cases where there are built-in due process
protections for property owners such as the innocent owner defense and hardship
provision).

For all of these reasons, we continue to believe that Rule 41(g) motions
have no place in the pre-trial proceedings in civil forfeiture cases.

Respectfully Submitted,

LESTER JOSEPH
Acting Chief

by:
STEFAN D. CASSELLA
Deputy Chief, Asset Forfeiture and
Money Laundering Section
U.S. Department of Justice
9th & Pennsylvania Ave. N.W.
Bond Building, 1 0t" Floor
Washington, D.C. 20530
(202) 514-1263

RICHARD HOFFMAN
Assistant U.S. Attorney
District of Massachusetts
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Professor Edward H. Cooper
Reporter, Advisory Committee on Civil Rules
Committee on Rules of Practice and Procedure
Administrative Office of the United States Courts
Washington, DC 20544

Re: Proposed New Admiralty Rule G.

Dear Professor Cooper

On behalf of the over 10,000 members of our association (and the approximately
28,000 affiliate members from all fifty states), the National Association of Criminal
Defense Lawyers ("NACDL" herein) is pleased to submit the following comments with
respect to the proposed amendment to the Supplemental Rules for Certain Admiralty
and Maritime Claims. We want to thank the Committee for giving us this opportunity
to comment on the Supplemental Rule G draft at this early stage of the process. We
also hope to continue participating in the Committee's future deliberations concerning
this important proposed amendment.

We believe that our considerable familiarity with the drafting process of the Civil
Asset Forfeiture Reform Act of 2000 ("CAFRA" herein) will shed important light on the
validity of some of the proposals under discussion. (Because there were no committee
reports on the final version of the bill, the legislative history of CAFRA is rather
opaque.) NACDL member David B. Smith, in his capacity as a frequently cited expert
on forfeiture law, played a critical role in drafting the legislation that became CAFRA. 1

I Mr. Smith is the author of the leading forfeiture treatise, PROSECUTION AND DEFENSE OF

FORFEITURE CASES. Recognizing Mr. Smith's contributions to CAFRA, House Judiciary Chair
Henry Hyde (R-IL) observed in his remarks to Congress following passage of the bill:

"And I must thank David Smith, who has been there since the beginning.
David helped me draft my first forfeiture reform bill, the Civil Asset Forfeiture
Reform Act of 1993, and helped draft Senators LEAHYIS and HATCH'S reform bill
and helped draft the Senate-passed bill we are considering today. This bill is
truly his accomplishment."

146 CONG. REC. H2047 (daily ed. April 11, 2000).



RICHARD J. TROBERMAN, P.S.
ATTORNEY AT LAW

Professor Edward H. Cooper
August 26, 2002
Page Two

Richard J. Troberman and E. E. Edwards I1l, as co-chairs of the National Association
of Criminal Defense Lawyers Forfeiture Abuse Task Force, also worked directly with
Chairman Hyde's staff and Senator's Leahy's staff in the drafting process, and testified
before Congress.2

Proposed Rule G appears to be the latest round in a decade long struggle
between the proponents and opponents of civil forfeiture reform-a struggle that we had
hoped was ended by the enactment of CAFRA. While some parts of the proposed
Rule G are useful and unobjectionable, the same cannot be said about many of the
more significant provisions which are inconsistent with the language, the spirit, and the
legislative intent of CAFRA, and represent substantive as well as procedural changes.

One of the main goals of CAFRA was to create a level playing field in civil
forfeiture cases. Proposed Rule G, however, represents an attempt, outside of the
legislative process, to amend the Supplemental Rules and CAFRA, and to overrule
clear and well established case law, in ways that would stint many of CAFRA's due
process protections and again tilt the playing field in favor of the government. Nowhere
is this more obvious, or more egregious, than in the proposed Sections 4 and 5 of Rule
G, which attempt to vastly expand the methods of service of process (Section 4) while
at the same time severely limit who may contest a forfeiture (Section 5). See
discussion, infra. Accordingly, we view the government's efforts here with deep
suspicion and apprehension, as well as a misuse of the Rules Enabling Act process.

We believe that the Committee should question why the DOJ has submitted
many of these proposals to the Committee instead of to Congress. Clearly, it would
make more sense to include many of these provisions in 18 U.S.C. § 983, rather than
in a new Supplemental Rule. We believe the answer is obvious: many of these
proposals were previously rejected by Congress during the CAFRA debate, and many
of the others would not be given serious consideration by the House or Senate
Judiciary Committees.

Nevertheless, DOJ apparently now believes that it can persuade this Committee
to do what Congress would not. But they can only accomplish that goal by distorting
the meaning and intent of the relevant CAFRA provisions and existing caselaw. They
are attempting to do precisely that, as we show below. We now tuin to the specific

7 For their work on asset forfeiture reform and CAFRA, Mr. Troberman and Mr. Edwards
were awarded NACDL's Marshall Stem Award for Legislative Achievement for 2000 and 1998,
respectively.
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provisions, which we address in the same order they appear in the draft. (Some of the
provisions that are the most disturbing appear toward the end of the draft.)

Section (1). Application. Proposed Rule G(1) states that "This Rule G applies
to a forfeiture action in rem for violation of a federal statute." The expressed intent of
the proposed rule is "to place all of the procedures that are unique to civil judicial
forfeiture proceedings in one place, i.e., in Rule G." Explanation of Rule G
("Explanation") at 4. The problem with this approach is that the rules for civil forfeiture
proceedihgs are not all the same. See, e.g., 18 U.S.C. §983(i)(2), which excludes
certain forfeiture proceedings from the definition of "civil forfeiture statute" in 18 U.S.C.
§983, thus exempting them from the CAFRA reforms.3

Thus, while some of the provisions proposed in Rule G are intended to apply to
all civil forfeiture actions, many others are not. Accordingly, we believe that this
provision must identify with greater specificity those statutes to which Rule G will apply.
Moreover, in light of 28 U.S.C. §2072(b), the amended Rule as written (being ostensibly
procedural in nature) would apparently supplant, not supplement, much of the carefully
crafted and recently enacted work of Congress in this area.

Section (2). Complaint.

Rule G(2)(b)(v). The Explanation states (p.5) that Rule G(25(b)(v) is not
intended to make a substantive change to the particularity requirement in current Rule
E(2)(a). "Thus, the case law interpreting current Rule E(2)(a) would apply to Rule
G(2)(b)(v)." Despite that assurance, we are concerned about the highly inaccurate
presentation of the case law interpreting Rule E(2)(a) in footnote 18 of the Explanation.
In particular, the statement that "a complaint that gives a detailed description of the
property and the circumstances of seizure is sufficiently particular" is simply wrong.
There is no support for that minimalist view of Rule E(2)(a) in the reported case law.
The insertion of such misleading statements in the Committee's authoritative note is
likely to be used by the government to persuade courts that the law is what the
Committee's note says it is, not what the cases actually say. Thus, if case law is to be
cited in the note, it is important to present that case law objectively.

3 The United States Customs Service, for example, has recently taken the novel position
that forfeiture proceedings for violations of Title 21 United States Code, which would be subject
to CAFRA if Initiated pursuant to 21 U.S.C. §881, are exempt from CAFRA if Customs chooses
to proceed instead under the Tariff Act of 1930, 19 U.S.C. §1595a. This attempted end-run
around CAFRA demonstrates the difficulties inherent in trying to establish one set of rules for
all judicial forfeiture proceedings.
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Although the cases use various verbal formulations, the courts agree that the
complaint must at least allege sufficient facts to support a reasonable belief that the
government will be able to prove the property is subject to forfeiture. This is a fairly
demanding requirement, as the cases show. E.g., U.S. v. One Parcel of Real Property
Known As 6 Patricia Dr., 921 F.2d 370, 76 (1j Cir. 1990); U.S. v. Daccarett, 6 F.3d 37,
47 (2d Cir. 1993); U.S. v. One 1974 Learjet 24D, 191 F.3d 668, 674 (6e Cir. 1999);
U.S. v. $38,000.00 In U.S. Currency, 816 F.2d 1538, 1548 (11' Cir. 1987); U.S. v.
59,974.00 In U.S. Currency, 959 F. Supp. 243, 248 (D.N.J. 1997). Thus, the
particularity requirement provides an important protection for claimants by insuring that
a forfeiture complaint will not be filed unless it is supported by substantial evidence.

We also note that although the Explanation states (p. 5) that "the intent is solely
to place the current particularity requirement in the same section of the Rule where
other pleading requirements pertaining to the complaint appear," proposed Rule
G(2)(b)(v) has inexplicably deleted the language "without moving for a more definite
statement" which currently appears in Rule E(2)(a). If the language of Rule G(2)(b)(v)
differs from the language of Rule E(2)(a), it will inevitably invite the argument that a
different meaning was intended. Accordingly, we see no basis for the removal of this
clause, and request that it be reinserted into the proposed new provision.

Rule G(2)(c). Rule G(2)(c) allows interrogatories to be served with the
complaint without leave of court. Although that language carries forward the provision
currently found in Rule C(6)(c), it is an anomaly that can no longer be justified in a rule
that is intended to "place all of the procedures that are unique to civil judicial forfeitures
in one place."

The Advisory Committee's Note to the 2000 Amendment of Rule C(6)
acknowledges that the procedure for serving interrogatories with the complaint departs
from the general provisions of Fed.R.Civ.P. 26(d), but states that "the special needs of
expedition that often arise in admiralty justify continuing the practice." However, in the
same Note, the Committee rightly says that "[a]dmirmlty and maritime in rem
proceedings often present special needs for prompt action that do not commonly arise
in forfeiture proceedings." Although the Committee established different procedures for
forfeiture and admiralty proceedings where appropriate, it inexplicably failed to do so
in this instance. This would be an appropriate opportunity to eliminate this oversight.

Allowing the government to serve a first set of interrogatories with the complaint
also encourages abuse. Many prosecutors serve lengthy, intrusive and burdensome
interrogatories with the complaint in the hope of discouraging the claimant from
contesting the forfeiture. These interrogatories frequently ask the claimant to detail her
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entire financial history. The Committee should be aware that a high percentage of
claimants are either unrepresented by counsel or ineffectively represented. They do
not understand that they have a right to object to interrogatories that are ovedy
burdensome or seek irrelevant information. Faced with the prospect of having to
quickly answerer a battery of intrusive, burdensome interrogatories, many claimants will
decide that they do not have the time or the intestinal fortitude to fight the government.

Accordingly, we submit that proposed Rule G(2)(c), instead of authorizing the
service of interrogatories with the complaint, should clearly provide that Rule C(6)(c)
does not apply to forfeiture actions in rem for violation of a federal statute.

Section (3). Judicial Authorization and Process.

Rule G(3)(a). This proposed rule, which is derived from current Rule
C(3)(a)(i), authorizes the clerk of the court, upon the filing of a complaint for forfeiture,
to issue-without prior judicial approval-a warrant of arrest for the property that is
subject to forfeiture. There is a serious question as to whether this provision passes
constitutional scrutiny when it forms the basis for the actual seizure of the property. A
clerk's ministerial action in Issuing a warrant for the arrest of property cannot make
lawful a seizure that is not based upon probable cause.

Addressing the issue of 'Whether a valid warrant of arrest may issue without a
prior determination of probable cause by a neutral and detached magistrate," the Fourth
Circuit has concluded

We hold that if the seizure of the property is otherwise
proper under the fourth amendment, no violation of the
fourth amendment occurs when the district court clerk issues
a warrant of arrest in rem pursuant to subsection 881(b).

United States v. Turner, (One 1963 Corvette), 933 F.2d 240, 245 (4th Cir. 1991)
(emphasis supplied). In reaching this conclusion, the Court further observed:

Other courts considering the constitutionality under the
fourth amendment of the warrant procedure established by
subsection 881(b) and Rule C(3) have found it
unconstitutional. United States v. Real Property Located at
25231 Mammoth Circle, El Toro, CaL, 659 F.Supp. 925
(C.D. Cal. 1987); United States v. Life Ins. Co. of Va., Single
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Premium Whole Life Policy, Policy No. 002138373, 647
F.Supp. 732, 742 (W.D.N.C. 1986); rev'd on other grounds
sub nom. United States v. B & M Used Cars, 860 F.2d 121
(4th Cir. 1988); United States v. One Hundred Twenty-Eight
Thousand Thirty-Five ($128,035.00) in U.S. Currency, 628
F.Supp. 668 (S.D. Ohio), appeal dismissed, 806 F.2d 262
(6th Cir. 1986); In re Klngsley, 614 F.Supp. 219 (D.Mass.
1985), appeal dismissed, 802 F.2d 571 (1st Cir. 1986).

Id., 933 F.2d at 245.

Thus, courts have upheld this procedure only when no actual seizure of the
property has occurred based upon a warrant of arrest issued by a court clerk.

In the present case, the Government did not "seize" the real
property. Instead, the Marshal's posting of the arrest
warrant served only as notice to the in rem defendants of
the civil complaint filed against them. Appellant Cunan has
not shown that he was denied access to the property in
question, which would indicate an actual seizure of the
property by the government. A seizure occurs when "there
is some meaningful interference with an individual's
possessory interests" in the property seized. We find no
such "meaningful interference" here for the warrant executed
in this case only gave notice to the defendant in rem--it did
not effect a seizure. Posting an in rem defendant is an
appropriate method of notifying such a defendant of the
action against it in much the same way as an in personam
defendant is served with a copy of a complaint. It is a
fictional way of acquiring jurisdiction over the res in an in
rem action.

United States v. TWP 17 R 4, Certain Real Property in Maine, 970 F.2d 984 (1st Cir.
1992) (citations omitted) (containing a discussion of the Commentary to the 1985
Amendment to Rule C(3)). See also, United States v. Pappas, 613 F.2d 324, 329-330
(1st Cir. 1980) (en banc); Schrob v. Catterson, 948 F.2d 1402, 1415 (3rd Cir. 1991).

Accordingly, we believe that it is appropriate to include language in this provision,
or in the Advisory Committee's Notes, to make clear that a warrant of arrest in rem
issued by a clerk of the court under this section does not authorize the actual seizure
of property, and thus is not a substitute for a proper seizure under the fourth
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amendment. Stated another way, a warrant of arrest in rem issued pursuant to this
provision by a clerk of the court without a prior determination of probable cause by a
neutral and detached judicial officer may serve only to notify the defendant in rem of
the filing of a civil complaint for forfeiture, in much the same way as an in personam
defendant is served with a summons.

Rule G(3)(b)(ii). The other problem we have with proposed Rule G(3) is
the provision in Rule G(3)(b)(ii) that allows the government to delay execution of the
warrant when the complaint is filed under seal or when the action is stayed prior to
execution of the warrant. We are unaware of any authority that permits the government
to file a civil forfeiture complaint under seal. Indeed, the Explanation acknowledges (p.
7) that the "forthwith" service requirement of Rule E(4)(a) "is inconsistent with the notion
that a complaint may be filed under seal." Filing a complaint under seal and delaying
execution of process, which provides notice to the owner, can easily be abused. It
allows the government to meet statute of limitations requirements and the ninety day
deadline for filing a complaint pursuant to 18 U.S.C. § 983(a)(3)(A) without notifying the
owner or giving her an opportunity to contest the forfeiture. Thus, the purpose of the
ninety day deadline and the statute of limitations is thwarted. Under the proposed rule,
execution of process may be delayed indefinitely.

Permitting execution of the warrant to be delayed if the action is stayed prior to
execution of the warrant raises the same concerns. The government would make an
ex parte application for a stay when it filed the complaint. The owner would not know
of the complaint or the stay order until the court saw fit to lift the stay. But the
government could file a lis pendens notice, effectively freezing real property, or direct
a bank or brokerage firm to freeze the owner's accounts based on the secret complaint.

The government should be required to explain to the Committee why it is
necessary to have resort to such drastic measures. And if these measures are to be
made available, there must be a showing by the government that the circumstances of
the particular case justify them. The draft does not require the government to make
any showing before sealing a complaint or when seeking a stay of the action. It would
encourage prosecutors to routinely resort to these extraordinary procedures.

Section (4). Notice.

Although we have many objections to proposed Rule G(4), we are especially
troubled by the "Direct Notice" provisions in Section G(4)(b). Proposed Rule G(4)(b)
constitutes a drastic revision of current Rule C(3)(b), and improperly conflates the
administrative notice requirements of 18 U.S.C. §983(a)(1)(A)(i) and 19 U.S.C.
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§1607(a) with the current service of process requirements of Rule C(3)(b) and
Fed.R.Civ.P. 4 and 4.1. As explained below, this Rule, if adopted, would provide
expansive new methods for service of process which would be unique to civil forfeiture
actions. There is no justification for such an expansive and unique set of rules.

Rule G(4)(a)(i)(C). This provision permits publication of notice in the
district "where (1) the action is filed, (2) the property was seized, or (3) the property is
located." Current Rule C(4) requires publication in the district where the action is filed.
No explanation is given for this proposed change. The current requirement should not
be altered to give the government a choice of where to publish notice.

The district where the action is filed is usually the district where publication is
likely to be most effective in providing notice to interested persons. In the case of
personal property, the district where the property is Olocated" may often be different
than either the district of seizure or the district where the action is filed because the
Customs Service and the Marshals Service have widely scattered facilities for storing
airplanes, boats and vehicles, and persons with an interest in the property often do not
know where the property has been taken. Thus, publication solely in the district to
which the property has been moved by the seizing agency is not likely to reach persons
with an interest in the property.

For these reasons, we suggest that in those cases where the property is seized
(or in the case of real property, is located) in a district other than the district in which
the action is filed, the government should be required to publish notice in both districts.

We also believe that it is desirable that publication be made in a newspaper of
national circulation such as USA Today. Such a practice would be much more likely
to reach all interested persons than publication in some obscure local newspaper or
business journal. Some law enforcement agencies already follow this practice in
administrative forfeiture cases. We would propose this as an alternative method of
publication.

Rule G(4)(a)(iv)(A). This provision provides that if the property is located
in a foreign country, or the person on whom notice must be served is believed to be
located in a foreign country, publication may be made (1) in a newspaper in the district
in the United States where the action is filed; (2) in a newspaper published outside the
foreign country where the property is located but generally circulated in the foreign
country; or (3) in a newspaper, legal gazette, or listing of legal notices published and
circulated in the foreign country where the property is located. We believe that when
the property is located in a foreign country, or the person to whom notice must be
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served is believed to be located in a foreign country, notice published solely in the
district in the United States where the action is filed is clearly insufficient both in
practical and in constitutional terms. Thus, in those situations, the government should
be required to also publish notice in a newspaper or legal gazette generally circulated
in the foreign country where the person or property is located. Anyone truly desiring
to provide notice to interested persons would certainly do so.

Rule G(4)(a)(v). This provision would permit publication of the Notice
required by Rule G(4)(a)(i) to be made solely on the Internet. The government cites
statistics purporting to show that 58% of U.S. households have access to the Internet.
Even if true, that still leaves almost half the population without Internet access.
Moreover, experience teaches that those are the households that are more likely to
have their property seized. Even if one has Internet access, how would one know that
the government posts forfeiture notices on a particular web site? More importantly,
what if the property seized is the claimant's computer (a not at all uncommon
occurrence)? While we agree that in keeping up with technological advances it would
be a good idea for the government to post notice on the Internet, we believe that at
least for the foreseeable future this posting should be in addition to publishing notice
in a newspaper, not in lieu thereof, since it would cost the government virtually nothing
to post a notice on the Internet. Indeed, it is much too soon to mandate the use of the
Internet in this way, as the Judicial Conference has repeatedly determined in other
contexts in recent years, such as in discussing electronic filing and service by e-mail.

(B) Direct Notice.

Rule G(4)(b)(Ii). This proposed rule would so radically change current
civil procedure that it would make it almost unrecognizable in the context of civil judicial
forfeiture proceedings. The proposed rule would permit service of process in civil
judicial forfeiture cases "in any manner reasonably calculated to ensure that the notice
is received, including first class mail, private carrier, or electronic mail." The
government provides no justification, or even explanation, for such a radical change.4

4 The government's entire "explanation" for this radical and unprecedented change in
existing law is as follows:

Subsection (b)(ii) addresses the manner in which direct notice may be
served. The notice may be served on either the potential claimant or his counsel
in any manner "reasonably calculated to ensure that such notice is received,"
including first class mail, private carrier or electronic mail. (p. 10)
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We know of no other civil proceeding in which such expansive methods of service of
process are authorized as a matter of right. Nor do we see any need for such
expansive methods in the context of civil forfeiture proceedings.

There are several disturbing departures from the current rules of civil procedure
buried within this provision. For example, we are unaware of any rule in any other
context that would allow service of process to be made by electronic mail. If this
method is not deemed sufficiently reliable in any other case, why should it be deemed
an appropriate method of service in a civil forfeiture proceeding in which the
government is seeking to permanently deprive the claimant of his or her property? It
is common knowledge that e-mail can be accidentally or intentionally deleted by anyone
with access to the same e-mail address, for example the claimant's child. E-mail can
be also be sent to the wrong person, and e-mail addresses often change based on who
the claimant's internet service provider is at any given time. Moreover, not everyone
with e-mail can download an attached document, and in this era of internet viruses
many people who are computer sawy simply refuse to do so. In sum, adoption of this
provision would turn the spirit of CAFRA--which was to make forfeiture proceedings
more fair-on its head.

Proposed Rule G(4)(b)(ii) would also allow service of process to be made on "the
potential claimant's counsel." We are unaware of any provision authorizing service of
original process on a person's counsel as a matter of right in any other context. Bye
v. United States, 105 F.3d 856 (2nd Cir. 1997), the case cited in footnote 28 at page
10 of the Explanation, is clearly inapposite. That case dealt with an administrative
notice of forfeiture, not service of process after a civil forfeiture complaint was filed.

Moreover, the proposed rule does not specify upon which of the "potential
claimant's" counsel process may be served. Would this apply to a potential claimant's
divorce counsel, or any other counsel representing the potential claimant in a non-
related matter? Even if the provision was more narrowly drafted to limit it to counsel
representing the potential claimant in a related criminal matter, it would continue to
pose practical problems. This is so because a significant majority of criminal defense
lawyers, especially public defenders, are not experienced in civil forfeiture law, and
rarely handle these proceedings. Thus, it is not unheard of for such counsel to simply
place the notice in the clients file and either take no further action at all, or not take
timely action.

Rule G(4)(b)(ii) includes another radical departure from current procedure by
providing that "notice is served on the date that the notice is sent." In other words,
Rule G(4)(b)(ii) provides that service of process is deemed complete on the date
service of process is sent. Given the number of methods of service set forth in the
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proposed rule, we have no idea what this means. Service has always been deemed
complete on the date when it actually occurred. Thus, a return of service is filed with
the court indicating when the person was served, not when the process server received
the papers with instructions to serve them. Even in those rare instances when service
is accomplished by some means other than personal service by agreement of the
parties, the date of service is generally deemed to be when the notice is actually
received. For example, where first class mail is used, certified mail with a return receipt
typically indicates when the notice was actually received. We see no compelling need
or justification for such a radical change in procedure.

Rule G(4)(b)(ill). This provision would require that "notice" (i.e., service
of process) to a potential claimant who is incarcerated be sent to the facility where the
potential claimant is incarcerated. The purported rationale for this rule is the Supreme
Court's decision this term in Dusenbery v. United States, 534 U.S. 161, 151 L.Ed.2d
597, 122 S.Ct. 694 (2002). But that is not what Dusenbery holds. Dusenbery involved
an administrative notice of forfeiture, not service of process. Moreover, the FBI in that
case also sent notices to the address of the residence where Dusenbery was arrested
as well as to his mother's residence address.

The Supreme Court, in a 5-4 decision, held that the government had satisfied the
minimal due process requirements of Mullane v. Central Hanover Bank & Trust Co.,
339 U.S. 306, 94 L.Ed.2d 865, 70 S.Ct. 652 (1950), because the notice was
"reasonably calculated under all of the circumstances" to apprise Dusenbery of the
pendency of the forfeiture. The Court observed as follows:

The government here carried its burden of showing the
following procedures had been used to give notice. The FBI
sent certified mail addressed to petitioner at the correctional
facility where he was incarcerated. At that facility, prison
mailroom staff traveled to the city post office every day to
obtain all the mail for the institution, including inmate mail.
App. 36. The staff signed for all certified mail before leaving
the post office. Once the mail was transported back to the
facility, certified mail was entered in a logbook maintained in
the mailroom. Id. at 37. A member of the inmate's Unit
Team then signed for the certified mail to acknowledge its
receipt before removing it from the mailroom, and either a
Unite Team member or another staff member distributed the
mail to the inmate during the institution's "mail call.' Id. at
37, 51.
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Id., 534 U.S. at 700. The government was only able to meet the minimal due process

requirement by demonstrating the above facts. Nevertheless, four members of the

Court found that the government's notice efforts in that case were insufficient

Proposed Rule G(4)(b)(iii) does little to ensure that an inmate will actually receive
process, because it only requires that notice be "sent" to the institution. Unlike the

Court in Dusenbery, it says nothing about what steps the institution must take to deliver
the notice to the inmate. While there may be established procedures for delivering mail
to inmates in federal facilities, there is no guarantee that such procedures exist in state,
county, or municipal facilities. 5

Accordingly, while we agree that notice must be sent to the facility where a
potential claimant is incarcerated, we believe that the rule should also provide that

notice is deemed complete in such circumstances only when there is evidence that the
potential claimant actually received the notice, e.g., a signed receipt.

Rule G(4)(b)(iv). This provision deals with service of process on persons
who were arrested in connection with the offense giving rise to the forfeiture, but who
are not currently incarcerated. The rule provides that in such situations the "notice...
may be sent to the address given by the potential claimant at the time of his arrest or
release from custody, unless the potential claimant has provided a different address to
the agency to which he provided the address at the time of his arrest or release from
custody." The Explanation (p. 11) states that this procedure "is consistent with the rule
some courts have adopted." Id. However, the governments sole support for this
assertion is an unpublished order from a district court which upheld that procedure for
an administrative notice, not for service of process, under the specific facts of that case.

We do not believe that the government should be relieved of making reasonable
efforts to provide actual notice of forfeiture proceedings to potential claimants. That is
what the caselaw requires. See, Mullane, supra, 339 U.S. 306. Reasonableness must
be decided based upon the facts of each case. The proposed rule does not meet this
test. For example, if the potential claimant is the subject of some pending criminal

- As the government informed the Supreme Court on brief In Dusenbery, Bureau of Prison
employees currently "must not only record the receipt of the certified mail and its distribution,
but the prisoner himself must sign a log book acknowledging delivery. BOP Program
Statement 5800.10.409, 5800.10.409A (Nov. 3, 1995). If a prisoner refuses to sign, a prison
officer must document that refusal. BOP Operations Memorandum 035-99 (5800), July 9, 1999.
534 U.S. at 706 (GINSBURG, J., dissenting).
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proceeding, or is currently on probation in another matter of which the government is
aware, it is not unreasonable to require the government to check with the clerk of the
court, the probation department, or the prosecutor or defense counsel, in an effort to
determine a valid address for the potential claimant. Similarly, it is not unreasonable
to require the government to check with the state Department of Licensing for the
potential claimant's most current driver's license address. Any other plaintiff in a civil
action is required to take such measures. Why should the government, with its superior
resources, be relieved of such an obligation?

Rule G(4)(b)(v). This provision requires that the notice served with the
Complaint must state that a claim must be filed no later than 30 days after the date of
the notice. For the reasons stated in our objections to Rule G(4)(b)(ii), we find this
provision unacceptable as a clear misstatement of well established law, and nothing in
CAFRA was intended to change the current law in this regard. Contrary to the
Explanation at page 11, this provision does not conform the rule with the statutory
requirement in 18 U.S.C. §983(a)(4)(A). Section §983(a)(4)(A) provides that a claim
must be filed "not later than 30 days after the date of service of the Government's
complaint ... " As stated above, service of a complaint has traditionally been on the
date on which it was received, not the date on which it was sent.

The Explanation (p. 11) further complains that any other rule would be
"unworkable" because the government would have no way of knowing when the notice
is received. We suggest that this is more a problem created by the government's
hoped-for expanded methods of service (e.g., service by first class mail or by e-mail),
for it has never been a problem with the traditional means of service currently in use.
Indeed, even in those cases where service is accomplished by agreement of the parties
utilizing first class mail, there is no difficulty in pinpointing the date when notice is
received because the government sends a certified letter, return receipt requested. 6

Even if there is doubt in some cases as to the precise date when the notice is
received, this is not a practical problem. The government typically does not move for
a default the day after the period for filing a claim expires, because Rule C(6) gives the
court discretion to excuse the late filing of a claim. That discretion has been liberally
exercised in the interest of deciding cases on their merits. Since the government
normally waits at least a couple of weeks before moving for a default, determining the
precise date when notice was received is generally not necessary.

6 See, e.g., Fed.R.Civ.P. 4(d). Notably, the Civil Rules refer to this procedure as "waiver
of service, not "acceptance" of service.
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The rule proposed by the DOJ, if service of process by mail is adopted by the
Committee, would also unfairly penalize potential claimants who, through no fault of
their own, receive notice after a long delay of the mail. Moreover, despite the fact that
a notice might be dated on a certain date, there is no guarantee that it was actually
mailed to the potential claimant on that date. Even when mail is timely delivered, the
proposed rule would shave several days off the thirty day period for filing a claim under
18 U.S.C. §983(a)(4)(A). Treating the receipt of notice as the date service is hardly an
"unworkable" rule, contrary to the protests of DOJ.

Rule G(4)(b)(vi). This rule would, inter alia, require that the notice served
with the Complaint include a statement that "an answer to the complaint must be filed
under Rule G(5)(b) not later than 20 days after filing the claim. We recognize that this
conforms with the statutory requirement of 18 U.S.C. §983(a)(4)(B) and current Rule
C(6)(a)(iii). However, we believe it important to clarify that a claimant in a judicial civil
forfeiture proceeding may file a responsive pleading pursuant to Fed.R.Civ.P. 12(b)
within 20 days, rather than an answer. We explain our concerns in more detail in our
response to proposed Rule G(5)(b), infra.

Section (5). Responsive Pleadings; Interrogatories.

This section is the single most objectionable provision of proposed Rule G. It
would, without any legislative deliberation, severely restrict the class of persons who
could file a claim to contest a forfeiture, and clearly conflicts with well established
caselaw and the letter, spirit, and intent of CAFRA. Frankly, we are shocked by the
content of this provision, and by the Explanation which accompanies it at page 13. As
demonstrated below, the DOJ knows full well that CAFRA does not in any way, shape,
or form limit the right to file a claim to persons asserting an ownership interest.

Rule G(5)(a)(i) and (a)(v)(i)(B). Proposed Rule G(5)(a)(i) states that "[A]
person who asserts an ownership interest in the property that is the subject of the
action may contest the action by filing a claim in the court where the action is pending."
This is directly contrary to well established caselaw and current Rule C(6)(a). Rule
C(6)(a)(i) provides that "[1]n an in rem forfeiture action for violation of a federal statute:

(I) a person who asserts an interest in or right against the
property that is the subject of the action must file a verified
statement identifying the interest or right . . . (emphasis
supplied)
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(i1) an agent, bailee, or attorney must state the authority to
file a statement of interest in or right against the property on
behalf of another; ...

The Advisory Committee's Note to the 2000 Amendment of Rule C(6) includes
the following statement:

In a forfeiture proceeding governed by paragraph (a), a
statement must be filed by a person who asserts an interest
in or right against the property involved. This category
includes every right against the property, such as a lien,
whether or not it establishes ownership or a right to
possession. In determining who has an interest in or a right
against property, courts may continue to rely on precedents
that have developed the meaning of "claims" or "claimants"
for the purpose of civil forfeiture proceedings. (emphasis
supplied).

Well established caselaw holds that in order to establish Article III standing, "a
claimant must have a colorable ownership, possessory or security interest in at least
a portion of the defendant property." United States v. $515,060.42 in United States
Currency, 152 F.3d 491, 497 (6th Cir. 1998) (emphasis supplied).

The Second Circuit states the rule as follows:

To demonstrate standing under Article III, therefore, a litigant
must allege a "distinct and palpable injury to himself that is
a direct result of the "putatively illegal conduct of the
[adverse party]," and "likely to be redressed by the
requested relief." (citations omitted)

United States v. Cambio Exacto, 166 F.3d 522, 527 (2nd Cir. 1999) (money exchange
businesses had standing to contest a forfeiture of funds seized from their bank
accounts because they had a financial stake in the funds--they had a liability to their
customers in an amount equal to the forfeited funds).

See also, United States v. Contents of Accounts Nos. 303450504 and 144-
07143, 971 F.2d 974, 985 (3rd Cir. 1992) (any colorable ownership or possessory
interest sufficient); United States v. 5 S 351 Tuthill Road, 233 F.3d 1017, 1021-1026
(7th Cir. 2001) (conferring standing on the beneficiary of a land trust); United States v.
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$191,910.00 in U.S. Currency, 16 F.3d 1051, 1057 (9th Cir. 1994) (claimant need only
have some type of property interest in the forfeited items); United States v. $260,242.00
in United States Currency, 919 F.2d 686, 687 (1 1th Cir. 1990) (constructive possession
of money in trunk of car is constitutionally sufficient for standing in forfeiture actions);
I David B. Smith, PROSECUTION AND DEFENSE OF FORFEITURE CASES, ¶9.04, 9-69
through 9-70.6(1) (June 2002 ed).

During the CAFRA drafting process, the location and meaning of the term
"ownern in the innocent owner provision [18 U.S.C. §983(d)(6)] was the subject of
considerable debate, despite the fact that all parties, including the DOJ, understood that
a claimant may establish standing to contest a forfeiture by showing either an
ownership or a possessory interest in some portion of the property.

As part of the CAFRA drafting process, House and Senate staffers working on
the bill sought input from a number of sources, including both DOJ and NACDL.
Memoranda were circulated requesting comments on specific provisions that were
undergoing revision, including the innocent owner provision. In particular, Senator
Leahy's staff invited comments from the DOJ regarding the following proposal:

Page 22, lines 16-17. Strike "an ownership interest' and insert "an
ownership or possessory interest."

It is well established that a claimant may establish standing to contest a
forfeiture by showing either an ownership or a possessory interest in
some portion of the property. This is the formulation used in the
Sessions/Schumer bill, both in the provision on notice ("Upon
commencing administrative forfeiture proceedings, the seizing agency
shall send notice of the proceedings . . . to each party known to the
seizing agency at the time of the seizure to have an ownership or
possessory interest, including a lienholder's interest in the seized
property.") and in Section 3 (motion to set aside a declaration of forfeiture
shall be granted if the moving party "had an ownership or oossessory
interest in the forfeited property"...) S.1931 as currently drafted is
particularly confusing, because it refers to "possessory interest' in one
context (on page 16, re hardship release of property), and "ownership
interest" in another (on page 22, re definition of "owner"). (emphasis in
original)

On March 16, 2000, the DOJ responded to this proposal as follows:
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[This] proposal would strike "an ownership interest" and insert "an
ownership or possessory interestV on page 22, lines 16-17. This proposal
involves the definition of the word "owner" in proposed new section 983.
A global search of this provision reveals that the terms "owner" or
"ownership" appear only in the provision governing the "innocent owner"
defense to civil forfeiture. (Page 10, line 25, through page 14, line 21).
(The terms also appear in proposed new Section 985 (page 13, line 10,
through page 36, line 16), although we see no indication that the definition
of the term "owner" on pages 22-23 is intended to apply to this section.

We believe that what is needed in addition to the provision defining
"ownerm on pages 22-23 is a provision stating that a claimant shall be
deemed to have standing to contest a civil forfeiture if he/she (1)
establishes a possessory or ownership interest in the specific property
sought to be forfeited, including a leasehold, lien, mortgage, recorded
security interest, or valid assignment of an ownership interest, (2) but not
if the claimant is:

(i) a person with only a general unsecured interest in,
or claim against, the property or estate of another

(ii) a bailee unless the bailor is identified and the
bailee shows a colorable legitimate interest in the property
seized; or

(iii) a nominee who exercises no dominion or control
over the property.

Such a provision would codify established law that a claimant may
establish standing to contest a forfeiture by showing either an ownership
or a possessory interest in some portion of the property and it would also
codify the exceptions to the standing requirement under current law. This
appears to be what the definition of "owner" on pages 22-23 was intended
to do, but it makes no sense to attempt to accomplish this purpose by
defining a term that appears only in connection with the innocent owner
defense.

We submit that the most logical place to put such a provision would
be at page 10 of the March 9 draft just before current subsection (c)
dealing with the burden of proof...
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We believe that the definition of "owner" on page 18 should remain
intact. As noted, this definition applies to the "innocent owner" defense.
Some provision is needed that makes clear that no relief will be granted
where a person with a superior interest in the property subject to forfeiture
fails to satisfy the "innocent owner" defense with respect to the property,
while a person holding only a mere possessory interest is able to satisfy
the defense. (emphasis in original).

DOJ's "March 16 Response to 'Comments on the March 9th Bill'* at 6-7.

Given that DOJ acknowledged to the drafters of CAFRA that clearly established
law provides that persons with an ownership or possessory interest have standing to
contest a forfeiture, and that DOJ even urged the inclusion of a separate provision that
would make that point even more clear, it is incomprehensible to us that DOJ would
now urge this Committee to adopt a rule that provides that only a person with an
ownership interest has standing to contest a forfeiture.

Rule G(5)(a)(ii)(A). We object to this provision based upon our objection
to the notice provision in Rule G(4)(b)(ii) ("notice is served on the date notice is sent.").

Rule G(5)(b). We agree that current Rule C(6)(a)(iii) and 18 U.S.C.
§983(a)(4)(B) provide for the filing of an "answer" to the complaint within 20 days after
the date of the filing of the claim. However, we are troubled by DOJ's interpretation of
this rule as set forth in the Explanation, at 15, fn. 36. Relying on a single published
decision of a district court judge in New Jersey-a decision which is currently under
appeal to the Third Circuit-and one unpublished district court decision, the Explanation
implies that, pursuant to Rule C(6)(a)(iil), a claimant may not file a motion to dismiss
pursuant to Fed.R.Civ.P. 12(b), or any other motion, before filing an answer (as well
as answers to interrogatories if served with the complaint). (See proposed Rule
G(7)(d)(i)). We strongly disagree. In effect, DOJ's interpretation of Supplemental Rule
C(6)(a)(iii) and proposed Rule G(5)(b) would not merely supplement Rule 12 of the
Federal Rules of Civil Procedure, but would entirely supersede it.

The purpose of Rule C(6) and proposed Rule G(5) is dear: In situations In which
the government brings an in rem proceeding against potentially forfeitable property,
some mechanism is necessary in order to determine who has standing to enter the
controversy. Obviously, the property, which is the actual defendant in the action,
cannot itself contest the action. Rule C(6)(a) and proposed Rule G(5)(a) establish a
procedure for entering the controversy, i.e., by filing a claim. Admittedly, this
procedure differs from Fed.R.Civ.P. 12, because in the ordinary civil case, there is no
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need to file a claim. The Rules, however, also provide the time limit within which an
answer must be filed after the filing of a claim. See Supplemental Rule C(6)(a)(fii) and
proposed Rule G(5)(b). Thus, while Rule C(6) and proposed Rule G(5) interpose what
is clearly a supplemental requirement-the filing of a verified claim-the remainder of the
rule merely clarifies the requirement that an answer to the verified complaint must be
served and filed following the filing of the claim, and the deadline for doing so.

Rule A provides, in relevant part, that "the general Rules of Civil Procedure for
the United States District Courts are also applicable to the foregoing proceedings
except to the extent that they are inconsistent with these Supplemental Rules." We do
not believe that current Rule C(6)(a)(iii) or proposed Rule G(5)(b) is inconsistent with
Fed.R.Civ.P.12. Instead, Rule C(6) and proposed Rule G(5) merely supplement Rule
12's explicit language that "the service of a motion permitted under this rule alters these
periods of time [to answer] as follows: if the court denies the motion ... the responsive
pleading shall be served within 10 days after notice of the court's action." Fed.R.Civ.P.
12(a)(4)(A). The purpose of this rule Is obvious: a defendant in a civil action should
not bear the burden of responding to the allegations of a complaint that is so deficient
that further proceedings will be unnecessary.

Indeed, Supplemental Rule E(2) requires that the governments complaint "state
the circumstances from which the claim arises with such particularity that the defendant
or claimant will be able, without moving for a more definite statement, to commence an
investigation of the facts." See Objections to proposed Section G(2)(b)(v), above. The
requirements of Supplemental Rule E(2) and proposed Rule G(2)(b)(v) would be
meaningless, and their purpose frustrated entirely, ifa claimant were required to answer
insufficiently pled allegations before moving for relief. See also, David B. Smith,
PROSECUTION AND DEFENSE OF FORFEITURE CASES, ¶9.04[4] (June, 2001) ("[c]laimant
will be excused from filing an answer on the merits pending disposition of defenses
made by motion under Fed.R.Civ.P. 12.").

Thus, we submit that Rule C(6)(a) and proposed Rule G(5)(b) are not
inconsistent with Fed.R.Civ.P. 12. We further submit that there is no justification for
prohibiting the filing of a motion to dismiss prior to the filing of an answer pursuant to
Rule 12(b) in judicial civil forfeiture proceedings. Indeed, the government has yet to
explain why a different rule should apply to civil forfeiture proceedings. We submit that,
in order to clarify once and for all that Fed.R.Civ.P. 12 applies in forfeiture proceedings,
the first sentence of proposed Rule G(5)(b) should be redrafted as follows:
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(b) Answer. A person filing a claim must serve and file an
answer to the complaiti dBOI'. P, 1"A*k
t f.S&Mi.A. within 20 days after filing the claim.

For the same reasons, we object to the proposed new requirement that
objections to the exercise of the Courts in rem jurisdiction over the property, or to
venue, must be raised in the answer or will be deemed waived. The basis for
objections to jurisdiction or venue may not become apparent until discovery has
commenced, Fed.R.Civ.P 12(b) expressly provides that these matters may be raised
by motion. The Explanation offers no justification for requiring that these matters be
raised in the answer or are deemed waived.

Rule G(5)(c). We object to this provision based upon our objections to
Rule G(2)(c), above.

Section (6). Preservation and Disposition of Property; Sales.

As discussed in detail below, proposed Section (6) creates broad new authority
for the government to force the interlocutory sale of property named as a defendant in
an in rem civil forfeiture proceeding. While at first glance this section appears benign
and seemingly reasonable, the authority it grants-specifically the authority in
subsections (6)(b) and (6)(c)-leaves substantial room for abuse by the government
Unfortunately, history strongly suggests that abuses will occur under these provisions.
See, e.g., United States v. Michelle's Lounge, 39 F.3d 684, 699 (7 t Cir. 1994)(using
civil forfeiture laws to seize all of a person's substantial assets and hold such assets
over two years without adversary hearing before indictment reflects a statutory scheme
which "does present a great opportunity for abuse by the prosecutorial of the
government"); United States v. Farmer, 274 F.3d 800 (4' Cir. 2001)(same; almost two
years between seizure of all of defendant's assets and his indictment).

Rule G(6)(a). Preservation of Property. This subsection deals with
property which is a defendant in rem in a forfeiture case and the owner or another
person remains In possession of the property. In such cases the court may "enter any
order necessary to preserve the property and to prevent its removal, destruction or
encumbrance." While we have no objection to courts having this power, we are
concerned with the expansive interpretation DOJ has placed on this power. As the
government notes, the authority for proposed Rule G(6)(a) is derived from current Rule
E(10). However, there is no provision in Rule E(10) that would allow for a sale of
property under proposed Rule G(6)(a). Indeed, a sale of the defendant property would
be inconsistent with the title and purpose of the proposed subsection, i.e., the
preservation of the property.
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Rule G(6)(b). Interlocutory Sales; Delivery. This subsection authorizesthe sale of any defendant hem of property, at any time after a forfeiture complaint is
filed, on motion of any party, including the government or even the marshal, if any of
four circumstances are shown:

(A) the property is perishable, or liable to deterioration, decay, diminution in
value, or injury by being detained in custody pending the action;

(B) the expense of storage is "excessive or disproportionate to its fair market
value";

(C) the property is subject to a mortgage or taxes on which the owner is in
default; or

(D) other good cause is found by the court.

Although this provision is apparently derived from current Rule E(9), it is an
enormous expansion of the circumstances where the government can obtain a forced
interlocutory sale. The phrase "diminution in value" does not appear in Rule E(9). Any
car, truck, boat, or plane which is priced in the marketplace by the model year of the
property (and thus depreciates with time) would fall within the scope of this provision.
Forfeiture actions very often involve property of this type. This provision would
substantially and unfairly increase the government's power to coerce settlements where
the owner seeks the return of the actual seized property.

The provision in proposed Rule G(6)(b)(C) relating to property subject to a
mortgage or taxes in default is also not found in Rule E(9). This too is a substantial
broadening of the government's power to force interlocutory sales. We oppose this
expansion of the government's power because it is all too easily subject to abuse, and
because of its potential to exacerbate erroneous deprivations. For example, where the
government has seized all of a person's assets, or frozen the person's bank accounts,
it is unlikely that the person will be able to keep mortgage or tax payments current. If
the seizure or freeze order was in error, the error will be compounded by a sale of the
property. See Michelle's Lounge, supra, at 698-700, citing Mathews v. Eldridge, 424
U.S. 319, 335, 96 S.Ct. 893, 903, 47 L.Ed.2d 528 (1976).

Consider also, e.g., a forfeiture action against a family residence where the
husband and wife owners are claimants. Since United States. v. James. Daniel Good
Real Property, 510 U.S. 43, 114 S.Ct. 492, 126 L.Ed.2d 490 (1993), the government
has been required to use a non-possessory method such as filing a /is pendens when
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commencing a forfeiture action against real property. In order to take actual
possession, prior notice and an adversary hearing is required. Significantly, the family
that resides in the home is permitted to remain in possession while the case is pending.
Under proposed (6)(b), if the family got behind on mortgage payments, the government
could force an interlocutory sale, and the claimants would be helpless to stop it. Even
if the owners ultimately prevailed after several years of litigation, they would still have
lost their home. Moreover, the cost of buying comparable housing years later would
almost certainly exceed the cash realized by the forced sale. In such cases, simply the
threat by the government to force a sale could be used to coerce the claimants Into
accepting a settlement on the government's terms without any opportunity to have their
claims adjudicated.

Similarly with motor vehicles, boats, and planes, the owner may have an interest
in recovering the specific property that was seized. For example, the owner may know
that the property functions well and has been well maintained. Its value to the owner
may exceed what it would bring in the marketplace, and the owner may believe that it
will be realistically impossible to buy an item of comparable quality on the open market.
Such an owner would be highly susceptible to coercion to accept the governments
settlement offer where the government is threatening to force a sale of the property.

In some cases the owner may agree to liquidate a defendant property.
Obviously, in such instances no coercion would be involved, and a sale by agreement
could proceed. However, in order to avoid the risk of erroneous deprivation, the
authority to prevent a forced sale should remain with the owner.

In sum, we believe that the phrase "diminution in value" should be deleted from
(6)(b)(i)(A) and that (6)(b)(i)(C) should be deleted altogether. The provision in (6)(b)(ii)
allowing an altemative to a forced sale, i.e., delivering the defendant property to a party
while the case is pending upon the party's giving security, should be kept in the rule.

Rule G(6)(c). Sales; Proceeds. If the changes proposed in (6)(b) above,
are made, we would have no opposition to this subsection.

Rule G(6)(d). Entry of Order of Forfeiture. This subsection provides
that, upon the entry of an order of forfeiture, the property "must be disposed of as
provided by law." No mention is made of a stay pending appeal. In order to avoid
confusion, language should be added qualifying the mandatory disposal by the phrase.unless a stay is granted."
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Section (7). Pro-trial Motions.

Section (7) addresses a number of issues that are not covered by the existing
rules. We see no need to address any of these issues in Rule G. However, if the
Committee is inclined to adopt any of these proposals, we want to be sure that the rule
makes clear that the motions described in this section are not intended to be all-
inclusive. We also have specific objections to the treatment of these issues.

Rule G(7)(a). Subsection (a) is a misguided attempt to codify existing
case law holding that the Fourth Amendment exclusionary applies to civil forfeiture
cases. As drafted, this proposal improperly narrows the holding of the caselaw
because it limits suppression to use of the property as evidence "at the forfeiture trial."
The caselaw provides for suppression of the use of the property for all purposes.
Moreover, we are not aware of any 'confusion among practitioners" concerning the
application of the exclusionary rule. Explanation at 17.

Rule G(7)(b). Subsection (b) provides that the government may "move
at any time to strike a claim and answer for failure to comply with the filing
requirements, or for failure to establish an ownership interest in the property subject to
forfeiture." We have already explained in response to proposed Section 5 why it is not
necessary to establish an ownership interest in the property in order to have standing.
This subsection would allow the government to move at any time to disqualify a
claimant for failure to comply with the technical filing requirements governing claims and
answers. We see no reason to permit the government to argue at trial, or even after
trial on the merits, that a claim was filed late. Just as a claimant may waive certain
issues by not raising them at the appropriate time, so can the government.

Rule G(7)(c). Subsection (c) provides that a claimant 'with an ownership
interest in the property" may move "at any time after filing a claim and answer, for
release of the property under 18 U.S.C. 983(0." DOJ claims that this subsection is
needed to provide "a procedural counterpart to 18 U.S.C. § 983(f)." Explanation at 17.
In fact1 18 U.S.C. §983(f) provides its own procedural rules, and they are incompatible
with DOJ's proposal.

First, §983(f)(1)(A) merely requires the claimant to have "a possessory interest
in the property," not an ownership interest. Second, whereas subsection (c) only
permits the filing of a motion for release of property after a claim and answer have
been filed, §983(f)(3)(A) permits a "claimant" to file a petition for release of the property
on hardship grounds even "if no complaint has been filed." CAFRA's hardship release
provision was thus intended to be available immediately following the seizure of the
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property. A claimant is not required to wait many months until the government files acomplaint, nor is there any requirement that the claimant first file a claim and an
answer.

The Explanation states that subsection (c) is "necessary to address confusion
caused by the pre-CAFRA case law" governing motions under Rule 41(e) of the
Federal Rules of Criminal Procedure.7 Explanation at 17. However, we do not see
any language in subsection (c) that addresses this alleged "confiusion."

The Explanation at 19 further states that subsection (b) provides that the criteria
set forth in Section 983(f) are the only grounds for the pre-trial release of the property,
but there is no such language in the draft of Rule G(7)(b) that was provided to us. If
the reference was intended to be to subsection (c), we object to that characterization
because this subsection is at odds with the language of 18 U.S.C. §983(f), which does
not preclude other motions for release of seized property based on the illegality of the
seizure. DOJ sought to insert language in section 983(f) making it the exclusive means
of obtaining release of property prior to trial. Congress rejected that effort to abolish
Rule 41(e) motions. Moreover, we do not agree with the government's view of Rule41(e). It still has an important role to play after the enactment of Section 983(f).
Indeed, the government appears to concede that a Rule 41(e) motion will lie before an
administrative forfeiture proceeding is commenced.

But even after a notice of seizure is sent to the owner, there are situations where
the claimant cannot wait an additional ninety days or more (the time for filing a
complaint may be extended for good cause) for a remedy, and thus the forfeiture suit
itself does not provide an adequate remedy at law. A company's property may have
been seized illegally and the property may severely diminish in value over time, e.g.,
perishable goods. Contrary to the view expressed by many courts, there should be no
hard and fast rule that a motion under Rule 41(e) will not lie once a notice of seizure

7 The Explanation (p. 18) erroneously complains that "in adopting the standards set forthIn Rule 41(e), courts confused the legality of the seizure, which is the issue in Rule 41(e)
motions, with the hardship suffered by the claimant as result of the pre-trial seizure of hisproperty." In fact, Fed.R.Crim.P. 41(6) provides, in relevant part, that "A person aggrieved by
an unlawful search and seizure or by the deprivation of propertyn may move the district courtfor return of the property. (emphasis supplied). The Advisory Committee's Note to the 1989amendments to Rule 41(e) explains that "[a]s amended, Rule 41(e) provides that an aggrievedperson may seek return of property that has been unlawfully seized, and a person whose
property has been lawfully seized may seek return of property when aggrieved by the
government's continued possession of it."
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is served. See 1 David B. Smith, PROSECUTION AND DEFENSE OF FORFEITURE CASES,
¶10.05A, 10-93 (June 2002 ed.)("The court should carefully weigh the competing
interests of the claimant and the government in determining whether to rule on a motion
for return of seized property. The equities may vary enormously depending on the
circumstances and courts should be flexible."); Muhammed v. DEA, 92 F.3d 648, 652
(8 t Cir. 1996)(Rule 41(e) motion may still lie after initiation of administrative forfeiture
proceedings, depending on the equities of the situation).

Rule G(7)(d)(i). Subsection (d)(i) provides that a claimant (again
misdefined as a party "with an ownership interest in the property") "may, at any time
after filing a claim and answer, move to dismiss the complaint under Rule 12(b)." We
see the necessity for first filing a claim but not for first filing an answer. Fed.R.Civ.P.
12(b) gives the pleader the option to make seven specified defenses by motion before
answering the complaint. Surely DOJ does not believe that a different rule should
apply in civil forfeiture cases. If they do, they have provided no rational justification to
support such a rule.

Rule G(7)(d)(ii). Subsection (d)(ii) provides that a complaint may not be
dismissed on the ground that the United States did not have adequate evidence at the
time the complaint was filed to establish the forfeitability of the property.' DOJ states
that this provision is necessary to provide a procedural counterpart to a new statute,
18 U.S.C. § 983(a)(3)(D), which it claims was enacted 'to overturn legislatively a
number of cases permitting a civil forfeiture complaint to be dismissed pre-trial based
on lack of evidence." Explanation at 20. DOJ states that lack of evidence is not a
basis for a motion to dismiss under Rule 12.

Subsection (d)(ii) is not necessary to implement 18 U.S.C. §983(a)(3)(D), which
is self-enforcing. DOJ wants to insert this provision, with a completely misleading
explanation of section 983(a)(3)(D). in order to give section 983(a)(3)(D) a meaning it
clearly does not have, and which Congress specifically sought to avoid.

Many cases, both before and after the enactment of the CAFRA, hold that the
government must have probable cause at the time it files the complaint. 8 Indeed, the

a In addition to the cases cited in the Explanation at 20 n.43, see U.S. v. $734,578.82 In
U.S. Currency, 286 F.3d 641, 655 (3d Cir. 2002). As the Third Circuit observed, this rule
avoids the obvious questions of fundamental fairness that would arise from the government

attempting to have a court order forfeiture without first having an adequate factual basis to
support the request."
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legislative history of CAFRA expressly states the requirement:

And, while the government may use evidence obtained after
the forfeiture complaint is filed to establish the forfeitability
of the property by a preponderance of the evidence, the
government must still have had enough evidence to
establish probable cause at the time of filing (or seizure, if
earlier). The bill is not intended to limit the right of either
party to bring a motion for summary judgment after the filing
of the complaint pursuant to Fed.R.Civ.P. 56(a) or 56(b).

146 CONG. REC. H2050 (daily ed. April 11, 2000).

The government may not acquire its probable cause later, by conducting civil
discovery. This probable cause requirement follows naturally from the fact that the
Fourth Amendment prevents the government from seizing property without probable
cause. It is also embodied in a statute, 19 U.S. C. § 1615, that was originally enacted
in 1790, to govern the burden of proof in customs forfeiture cases.

DOJ asked Congress to abolish this requirement when it enacted CAFRA, but
Congress refused to do so. However, Congress did agree that because CAFRA raised
the government's burden of proof from probable cause to preponderance of the
evidence, the government should not be required to prove its case by a preponderance
of the evidence at the time it files the complaint. That is the rule found in section
983(a)(3)(D). The same rule is found twice in CAFRA. The other place is section
983(c), which provides that the "government may use evidence gathered after the filing
of a complaint for forfeiture to establish, by a preponderance of the evidence, that
property is subject to forfeiture." Congress thought it was enough that the government
have probable cause at the time it commenced the forfeiture action. Had Congress
wished to enact the DOJ's proposal, it would have substituted the words aprobable
cause" for "adequate evidence. to establish the forfeitability of the property in
section 983(a)(3)(D).9

9 H.R. 1965, a pro-government version of the "Hyde bill" introduced in 1997, would have
relieved the government of the need to demonstrate that it had probable cause at the time itfiled its complaint. That was one of the more objectionable features of the bill that ultimatelyresulted in its failure to pass. See H. Rep. No. 105-358, 1051h Cong., 1 " Sess. 47, 89 (1997).
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There is a further problem with the government's proposal. CAFRA exempts
certain statutes, mainly the Customs forfeiture laws under Title 19, from its main
provisions. Those "carve-out" statutes remain unreformed. 18 U.S.C. §983(i). The
government's burden of proof in those proceedings remains probable cause, as
provided in 19 U.S.C. §1615. For those statutes, the government must have adequate
evidence at the time it files the complaint to establish the forfeitability of the property.

Accordingly, the fact that a Rule 12 motion to dismiss will not normally lie for lack
of evidence does not matter. In the unique context of civil forfeiture law, most courts
agree that the government must have probable cause at the time it files the complaint.
If it does not, then it may suffer dismissal or summary judgment or judgment after a
trial.

If the Committee is inclined to adopt proposed Rule G(7)(d)(i) and/or (ii), we urge
the Committee to add a new subsection (e) as follows:

(e) Summary Judgment. Any party may bring a motion
for summary judgment after the filing of the complaint
pursuant to Fed.R.Civ.P. 56(a) or 56(b).

This proposed new subsection (e) is consistent with existing caselaw, and the intent of
CAFRA, as set forth in the legislative history quoted above. If the Rule addresses
motions to dismiss pursuant to Fed.R.Civ.P. 12(b), we think it also appropriate, in order
to avoid confusion, to address motions for summary judgment in the same rule.

Rule G(7)(e). Subsection (e) supposedly "fills In the gaps" in 18 U.S.C.
§983(g), the proportionality provision of the CAFRA. DOJ notes that section 983(g) is
silent as to the point in a civil forfeiture proceeding when an Eighth Amendment
challenge may be made. The reason section 983(g) is silent on that point is easily
explained. The DOJ asked Congress to include a provision exactly like subsection (e)
but Congress rejected it. Congress saw no reason to force claimants to waft until the
government had conducted discovery on the issue. It decided to leave that to the
discretion of the court. There will be some cases where the forfeiture sought is so
clearly excessive that civil discovery is not necessary to resolve the issue.

We also see no reason for a hard and fast rule that an excessiveness issue may
not be raised unless the claimant has pleaded it as a defense under Rule 8. Case law
under Fed.R.Civ.P. 8 should govern this "waivern issue. There is no need for a special
rule pertaining to this one defense. This is a transparent attempt to create another trap
for the unwary-something CAFRA specifically sought to avoid.
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Section (8). Trial.

There is no need to provide that trial is to the court unless a party requests a trialby jury under Rule 38. Rule 38 already covers this subject. Rule 38(d) provides thatthe failure of a party to serve and file a demand as required by Rule 38(b) constitutes
a waiver by the party of trial by jury.

This concludes our comments to proposed Rule G. As always, NACDLappreciates the opportunity to offer the Advisory Committee our comments on proposedrule changes that may affect the interests of our clients. We thank you again for theopportunity and look forward to our continued participation in the rule-making process.
V- truly yours,

ARD J. RROBERMAN, P.S. WILLIAM J. GENEGO
Sea le, Was ington Santa Monica, California

DAVID B. SMITH PETER GOLDBERGER
Alexandria, Virginia Ardmore, Pennsylvania

E. E. EDWARDS III Co-Chairs, NACDL CommitteeNashville, Tennessee on Rules of Procedure
Co-Chairs, NACDL Forfeiture Abuse

Task Force

Please Reply to:

Richard J. Troberman, P.S.
Attorney at Law
1325 Fourth Avenue, Suite 1200
Seattle, WA 98101

David B. Smith
Attorney at Law
526 King Street, Suite 213
Alexandria, VA 22314

E. E. Edwards, III
Attorney at Law
1501 - 16th Avenue South
Nashville, TN 37212
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John K. Rabiej
Chief, Rules Committee Support Office
Administrative Office of the United States Courts
Washington, DC 20544

Re: Proposed Rule G, Supplemental Rules for Certain
Admiralty and Maritime Claims; Rule G(7)(d)(i).

Dear Mr. Rabiej:

Proposed Rule G(7)(d)(i) provides as follows:

(I) Dismissal. A party with an ownership interest in the
property may, at any time after filing a claim and answer,
move to dismiss the complaint under Rule 12(b).

In our letters to the Committee of August 26, 2002, and April 2, 2003, NACDL
objected to this provision on several grounds. First, we objected to the language "a
party with an ownership interest" as being an incorrect statement of the law with
respect to standing.

Second, we objected on the basis that this would be a substantial and
unwarranted change from current law, which allows a motion to dismiss pursuant to
Fed.R.Civ.P. 12(b) before filing an answer. Relying on a single published opinion from
a district court in New Jersey, which was at the time on appeal, DOJ asserted that its
interpretation of the law--that current Rule C(6) is inconsistent with, and thus "trumps"
Fed.R.Civ.P. 12(a)(4)--was correct. See, United States v. $8,221,877.16 in U.S.
Currency, 148 F.Supp.2d 427 (D.N.J. 2001). Explanation at 42-44.

On May 28, 2003, the Third Circuit Court of Appeals reversed the New Jersey
district court decision upon which DOJ had relied. United States v. $8,221,817.16 in
United States Currency, 2003 WL 21223874, __ F.3d _ (3rd Cir. 2003; No. 02-
1264). Rejecting the same legal and policy arguments DOJ made to this Committee,
the Third Circuit held, inter alia:

Rule 12(a)(4) is simply not incompatible with Supplemental
Rule C(6). Rather, the two fit comfortably together, the
same way that Rules 12(a)(1) and 12(a)(4) do. Just as a
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civil defendant may respond to a complaint with a motion to
dismiss, and must then file an answer within ten days after
the court disposes of that motion, a forfeiture claimant may,
after being served with a complaint and filing a verified
claim, respond to a forfeiture complaint by filing a motion to
dismiss; the claimant must then serve an answer within ten
days after the court disposes of that motion. There is no
"either/or" choice to be made. Asking whether C(6) or
12(a)(4) applies is like asking whether 12(a)(1) or 12(a)(4)
applies. The simple answer is: both do.

2003 WL 21223874 at *10 (emphasis in original). The Court observed that its
reasoning was "supported by another provision of the Supplemental Rules, case law
arising out of a similar context, and policy considerations." Indeed, the Court
specifically rejected the government's policy argument that "because the answer and
responses to interrogatories are essential to 'smoking out' false claims, they are a
requirement of Rule C(6) that cannot be overridden by the provision for motions in Rule
12." Id. at *12. That is the same argument DOJ made to this Committee. See,
Explanation at 42-44. The Court correctly dismissed the government's contention.

But we conclude that any concern as to waste of judicial
resources is laid to rest not only by the requirement that the
claimant file a verified claim to the funds, but also by the
very tactic that the government decries, namely, the early
motion to dismiss. It would be a waste of resources to
require the claimant to answer extensive interrogatories
before making the motion to dismiss.

We are not compelling the government to litigate the
ultimate issue of forfeiture any sooner than we normally ask
plaintiffs to prove their cases. We are merely requiring it to
defend against a motion to dismiss the complaint that raises
preliminary issues before it imposes on [claimant] a great
deal of burdensome discovery, just as we require plaintiffs
in normal civil cases to defend the adequacy of their
complaints before the defendant must file an answer.

Id. at *13. A copy of the Third Circuit opinion is enclosed herewith.
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Accordingly, in order to clarify, once and for all, that Fed.R.Civ.P. 12(a)(4)
applies to civil forfeiture proceedings, proposed Rule G(7)(d)(1) should be stricken, and
proposed Rule G(5)(b) be modified to read as follows:

(b) Answer. A person filing a claim must serve and file an
answer to the compant,.
to t•,edA A•,IZ within 20 days after filing the claim.

The Third Circuit also appears to agree with our criticism of Rule C(6)(c) and,
by implication, proposed Rule G(2)(c). See, NACDL Letter of August 26, 2002 at 4-5;
Letter of April 2, 2003, at 3-5 (the provision that allows interrogatories to be served with
the complaint without leave of court is an anomaly based on special needs in admiralty
cases, and cannot be justified in a rule intended to apply strictly to forfeiture). In its
limited response to our criticism of proposed Rule G(2)(c), DOJ attempted to justify this
provision on the basis that it was necessary in order for the government to weed out
false claims and to determine standing. Without deciding the validity of Rule C(6)(c),
the Third Circuit rejected the government's justification, observing:

The advisory committee notes explain that the procedure for -
serving interrogatories with the complaint is justified by "the
special needs of expedition that often arise in admiralty."
Supp. R. C. advisory committee's note. Contrary to the
government's urging, the procedures for interrogatories does
not appear to have been provided to inform the government
as to the claimant's statutory standing in forfeiture cases. In
fact, the notes later acknowledge that the needs of
expedition "do not commonly arise in forfeiture proceedings."
Id. The advisory committee made no other comment
regarding the reason for allowing the government to serve
interrogatories with the complaint, nor did it indicate that the
special needs of expedition are so great that they completely
override the procedural safeguards of Rule 12(b).

2003 WL 21223874 at *12 (emphasis supplied). Thus, we renew our exhortation that
the Committee strike proposed Rule G(2)(c).

Finally, on a separate matter, we once again note our disagreement with DOJ's
misleading discussion of the particularity requirement of current Rule E(2)(a).
Explanation at 5-7. The United States Court of Appeals for the Fourth Circuit recently
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had occasion to review Rule E(2)'s particularity requirement, and agreed with the

interpretation advanced by NACDL. United States v. Mondragon, 313 F.3d 862 (4th

Cir. 2002). Indeed, the Court found that based upon the government's heightened

burden of proof (preponderance of the evidence) in the wake of CAFRA, the former

pleading requirement that "the complaint must allege sufficient facts to support a

reasonable belief that the government can demonstrate probable cause for forfeiture

at trial," is no longer sufficient. Id., 313 F.3d at 865. The Fourth Circuit instead

adopted the requirement that "the complaint must at bottom allege facts sufficient to

support a reasonable belief that the property is subject to forfeiture." Id., 313 F.3d at

865-66.

As always, we thank you for the opportunity to offer the Advisory Committee our

comments on this rule proposal.

e truly yours,

I ARD J. TROBERMAN, P.S.
DAVI B. SMITH
E.E. ED ARDS, III

Co-Chairs,
NACDL Forfeiture Abuse Task Force
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John K. Rabiej
Chief
Rules Committee Support Office
Administrative Office of the United States Courts
Washington, DC 20544

Re: Proposed Rule G, Supplemental Rules for Certain
Admiralty and Maritime Claims

Dear Mr. Rabiej:

Thank you for providing us with a copy of the Department of Justice's reply to
NACDL's comments on the proposed Rule G. We have now had an opportunity to
study the DOJ reply, and would like to submit the following additional comments.

Purpose of Rule G.

We submit that the real reason DOJ proposes a new Rule G is not the need to
consolidate all of the procedures governing civil forfeitures in one place--which Rule G
obviously does not accomplish--but, rather, DOJ's desire to create a special set of
procedural and standing rules unique to civil forfeiture that would once again tilt the
playing field in forfeiture cases in favor of the government. Moreover, DOJ wants to
accomplish this shift in the balance outside of the legislative process, where its efforts
there have either already been rebuked, or would have no chance of passage. If DOJ
was truly interested in "the consolidation of all procedural rules governing civil forfeiture
practice in one place," the logical place to insert these new provisions would be in 18
U.S.C. § 983. Rather than consolidating all of the procedural rules in one place, DOJ's
proposal requires the practitioner to jump back and forth between section 983 and the
new Rule G.

The Supplemental Rules currently govern only the commencement of a civil
forfeiture action--due to its in rem nature. After the filing of the claim and answer, the
Federal Rules of Civil Procedure take over. There is absolutely no reason to change
this established system by devising special rules--all favoring the government--to
govern motions practice and standing in civil forfeiture cases. There is nothing unique
about motions practice in a civil forfeiture case that requires the crafting of special rules
to govern only civil forfeiture cases. To the extent that these proposed special rules
conflict with the Rules of Civil Procedure, or with established case law, they would
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create confusion where none presently exists. They would also allow the government
to win cases based on technicalities such as whether the claimant has asserted all of
his defenses and jurisdictional objections in the Answer.

DOJ states (p. 31) that "civil forfeiture procedure should not be a game of
"gotcha." We heartily agree. Indeed, CAFRA eliminated a number of DOJ's favorite
"gotchas." Unfortunately however, the DOJ proposal would create new "gotchas" and
traps for the unwary claimant, who is frequently proceeding pro se because he is
unable to afford counsel.

Moreover, standing is not even a procedural matter. Standing in civil forfeiture
cases has been governed by case law based on generally applicable Article III
principles. See discussion, infra, at pages 11-16. We believe that the courts have
crafted an intelligent, sound body of law in this area. DOJ rejects the cases that do not
support its position on standing. Unable to persuade the courts and Congress, DOJ
hopes that this Committee will craft a new set of highly restrictive standing rules more
to its liking. We trust that the Committee will see DOJ's proposal for what it is, and will
summarily reject it.

Rule G(2). Complaint.

We remain troubled by the unnecessary and misleading discussion of the
particularity requirement in the footnotes. The only point that the footnoted commentary
needs to make is that no change is intended from current Rule E(2)(a). It is simply not
the case that "a complaint that gives a detailed description of the property and the
circumstances of seizure is sufficiently particular." For that manifestly incorrect
proposition, DOJ cites three district court decisions, two of which are unpublished.'
DOJ does not discuss or even cite the legions of published circuit court opinions to the
contrary, some of which we cited in our prior letter. United States v. Daccarett, 6 F.3d
37, 47 (2d Cir. 1993), cited by DOJ, does not support the government's position.
Daccarett, like the other cases cited in our letter of August 26, 2002, states that the
complaint "must allege sufficient facts to support a reasonable belief that the
government will be able to prove the property is subject to forfeiture"--a much more
demanding requirement than the government's vague formulation. The only

1 DOJ relies on unpublished decisions throughout its draft commentary The problem with

relying upon unpublished decisions is that such decisions can be found to support almost any
proposition, no matter how clearly wrong.
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conceivable reason for DOJ's persistence in including such deliberately misleading

commentary is DOJ's desire to cite the Committee's notes as authority in future

litigation, thereby warping the law in its favor.

DOJ also dismisses our complaint that proposed Rule G(2)(b)(v) has deleted the

language "without moving for a more definite statement" which currently appears in

Rule E(2)(a) by shifting the blame to the Advisory Committee's Reporter (p. 7). We

continue to believe that if the language of proposed Rule G(2)(b)(v) differs from the

language of Rule E(2)(a), it will inevitably invite the argument that a different meaning

was intended. We believe that once the Reporter is made aware of the basis of our

concerns, the necessity of this language will become obvious. If DO.J truly intends that
"nothing in Rule G changes or is intended to change in any substantive way what the

government is required to do to comply with the particularity requirement," then it

should have no objection to the inclusion of this language.

Rule G(2)(c). Interrogatories.

Even more troubling is DOJ's response (or lack thereof) to our criticism of Rule

G(2)(c), which does not attempt to grapple with the points we made. The Advisory

Committee's Note to the 2000 Amendment of Rule C(6) states that "the special needs

of expedition that often arise in admiralty justify continuing the practice." However, the

same Note goes on to say that "[a]dmiralty and maritime in rem proceedings often

present special needs for prompt action that do not commonly arise in forfeiture

proceedings." Thus, there is no logical reason to allow interrogatories to be served with

the complaint in forfeiture proceedings. DOJ utterly fails to respond to this cogent

point. Instead, it offers a totally different justification for allowing interrogatories to be

served with the complaint: to prevent false claims from being filed in civil forfeiture

proceedings (p. 8). The interrogatories, in DOJ's view (p. 9), "serve the essential

purpose of providing the Government with a means of determining, at an early stage

in the proceedings, who the claimant is, what interest he has in the property, and

whether his claim is frivolous."

DOJ fails to explain what is unique about forfeiture cases that justifies the

creation of this special advantage for the government. It is true, as DOJ contends, that

it has no control over who will file a challenge to a civil forfeiture. 2 But DOJ has not

2 The same is true of criminal forfeiture cases where, after the preliminary order of forfeiture

is entered, any third party can challenge the forfeiture. Yet the Rules of Criminal Procedure do
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shown that it will suffer greatly if a claimant without standing is flushed out in due
course through normal discovery, rather than immediately. At best, the government has
offered a weak reason to permit interrogatories to be served with the complaint directed
solely to the issue of standing. DOJ offers no explanation for allowing it to immediately
propound questions, without leave of court, directed to the merits of the property
owner's case; the credibility of his witnesses; the documentary evidence in his
possession; etc. We know from experience that often times the real purpose for filing
interrogatories with the complaint is to discourage property owners from contesting the
forfeiture. That is why the interrogatories are typically so overbroad, burdensome and
vexatious. Faced with a battery of such interrogatories at the very outset of the
litigation, many would-be claimants decide that getting back their property is just not
worth the effort and expense.

DOJ's suggestion that there is a heightened danger of false claims in forfeiture
cases is disingenuous. Because claimants are litigating against the federal government
in a quasi-criminal context, rather than against a private party, they are far less likely
to make false claims than in an ordinary civil case. No one wants to be charged with
perjury or obstruction of justice, and no one in his right mind trifles with federal law
enforcement authorities. The few cases cited by the government have no bearing on
the issue here--whether interrogatories should be permitted to be served with the
complaint.

DOJ states (p. 9) that Congress recognized in CAFRA that the filing of frivolous
claims was a serious problem and a legitimate concern for the government; and that
language discouraging the filing of such claims was made an important part of the
reforms enacted in 2000, citing 18 U.S.C. § 983(h). We disagree. 3

Despite DOJ's strong objections, CAFRA abolished the prior requirement that
every claimant give a "cost bond" to defray the government's expenses in litigating the
forfeiture action. The same DOJ lawyers who wrote proposed Rule G lobbied Congress

not allow the government to serve interrogatories-or utilize other means of discovery-at any
point in the proceeding without the leave of the court. Rule 32.2(c)(1)(B)("before conducting
a hearing on the [third party] petition, the court may permit the parties to conduct discovery").
We have not heard any government complaints about problems in criminal forfeiture cases
occasioned by this much more restricted right to take discovery.

3 If DOJ's characterization of Congress' attitude is correct, then the safeguards against false
claims in CAFRA should be sufficient by themselves.
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for months trying to persuade lawmakers not to abolish the cost bond requirement.
They vociferously argued that the cost bond was essential, asserting that without it the
government would be deluged with frivolous and false claims. Congress was not
persuaded by these dire predictions, which, naturally, have not come to pass. Merely
as a sop to law enforcement, Congress enacted section 983(h)--a provision which we
do not believe has ever been invoked since the passage of the CAFRA.

Rule G(3)(a). Arrest Warrant.

We are pleased that DOJ acknowledged our concerns regarding the seizure of
property, and we are satisfied with the revised language of proposed Rule G(3)(a).

Rule G(3)(b)(ii). Sealed Complaints.

DOJ has not met our objection to the provision allowing the government to delay
execution of the warrant when the complaint is filed under seal, or when the action is
stayed prior to execution of the warrant. We noted that there is no authority permitting
the government to file a complaint under seal. While conceding that such practice is
at odds with the "forthwith" service requirement of Rule E(4)(a), DOLE nonetheless
asserts (p. 12) that filing a complaint under seal "is accepted practice," albeit "rarely
employed." Accepted by whom? Certainly not the courts. DOJ's "authority" for this
practice is a DOJ form motion and order attached to the Explanation as Exhibit A. It
apparently does not matter to DOJ that no one else accepts it.4 The first time such
"accepted" practice was challenged, it was struck down as inconsistent with Rule
E(4)(a). U.S. v. Funds Representing Proceeds of Drug Trafficking ($75,868.62), 52
F.Supp.2d 1160 (C.D. Cal. 1999).

We agree that there may be unusual circumstances, such as the terrorism case
posited in the DOJ's Explanation (p. 13), where filing a complaint under seal or staying

4 The district court cases cited by DoJ (p. 12 n.27) are inapposite. In those cases the courts
allowed the complaint and/or other documents to be filed under seal for a very brief period of
time-until the property could be seized--to prevent the owner from disposing of or concealing
it. DoJ has not found any case in which the court authorized sealing--even for a brief period of
time--to avoid jeopardizing an ongoing criminal investigation. We would have no objection to
a rule authorizing the court, in appropriate circumstances, to allow the complaint to be filed
under seal for a brief period of time until the property is seized or restrained. But because the
government can seize property pursuant to a sealed seizure warrant issued under Rule 41,
there would rarely, if ever, be a need to file a complaint under seal for this purpose.
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the action prior to execution of the warrant might be justified. DOJ states (p. 14) that
"[i]f a judge is persuaded that there are good reasons to file a case under seal" it
should be permitted to do so and to delay service of the warrant. But that is not the
rule DOJ has proposed. The proposed rule does not require the government to make
any particular showing to a judge before the complaint is filed under seal or the action
is stayed. We know from experience that ex parte requests by the government to file
documents under seal are routinely rubber-stamped by busy courts, whether or not
there is any compelling reason to do so That loose practice is not acceptable where
the sealing of a complaint may delay the property owner's right to be heard for years,
thereby nullifying the strict time limits established by CAFRA, and causing the owner
irreparable injury

In order to obtain an ex parte sealing order or stay, the government should be
required to make a compelling showing--not a mere conclusory allegation--that such a
drastic measure is truly necessary to avoid jeopardizing an ongoing criminal
investigation. The rule should also require the court to make written findings that the
strict standard for obtaining a sealing order or stay has been met. See In re Ramu
Corp., 903 F.2d 312, 320 (5th Cir. 1990) (because the grant of a stay of discovery can
deprive claimants of property without a hearing for a long time, "the government should
at least be required to make a specific showing of the harm it will suffer without a stay
and why other methods of protecting its interests are insufficient."); U.S. v. Real Estate
at 1303 Whitehead St., Key West, 729 F. Supp. 98, 100 (S.D. Fla. 1990) (government
must make a compelling showing of good cause for a stay of discovery in the same
form that a party must show justification for a preliminary injunction; "Such a showing
will avoid the hazards of unjustified indefinite delay, ensure that claimants receive due
process of law, and generally assure the court of the propriety of a stay."); U.S. v.
$151,388.00 U.S. Currency, 751 F. Supp. 547 (E.D.N.C. 1990) (adopting four-part test
set out in 1303 Whitehead St.); U.S. v. Certain Real Property Located at 5137/5139
Central Ave., 776 F. Supp. 1090 (W.D.N.C. 1991)(same); U.S. v. four Parcels of
Property in Louisville, Ky., 864 F. Supp. 652 (W.D. Ky. 1994)(same). These cases all
involve stay of discovery applications by the government in an adversarial context, after
the litigation has begun. The hazards for claimants' rights are much greater where the
government is seeking to obtain a stay or sealing order ex parte, as with DOJ's
proposed rule. The government should have to satisfy the 1303 Whitehead St.
standard before obtaining a stay or sealing order.

Finally, we object to the general watering down of the present requirement of
Rule E(4) that warrant or supplemental process be executed "forthwith." In place of the
"forthwith" language, the DOJ proposal would substitute "as soon as practicable." DOJ
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cannot cite a single case where a court construed "forthwith" unreasonably, without
regard to the practical constraints that the marshal faces. We are concerned that the
less demanding "as soon as practicable" language will encourage the government to
delay execution of the warrant without good cause.

Rule G(4). Notice.

Rule G(4)(a). Notice by Publication.

We stand by objections to the proposed publication provisions of Rule G(4)(a)
as set forth in our letter of August 26, 2002. We note with some skepticism DOJ's
claim that "[I]n deciding which of the proposed options to use, prosecutors will take into
account the case law requiring that notice be given in a manner reasonably likely to
achieve results." (p. 18) What DOJ seeks to enact is a rule that allows minimum due
process as the standard against which its actions are measured. Thus, DOJ wants to
set the bar at the very minimum that the Constitution will allow. We, on the other hand,
believe that the bar should be set higher in order to ensure that property owners will
not lose their property without ever having notice of the pending action.

We do, however, commend DOJ's suggestion that all forfeiture notices should
be placed on a "central forfeiture notice government website." Rule G(4)(a)(v) (p. 21).
We agree that this is a good idea for the reasons stated by DOJ, and note that it could
be accomplished at minimal cost to the DOJ. But we continue to believe that internet
notice should be in addition to, not in lieu of, traditional publication in a newspaper.

Rule G(4)(b). Direct Notice.

We strongly disagree with DOJ's explanation and analysis of proposed Rule
G(4)(b). 18 U.S.C. §983(a)(4)(A) provides as follows:

(4)(A) In any case in which the Government files in
the appropriate United States district court a complaint for
forfeiture of property, any person claiming an interest in the
seized property may file a claim asserting such person's
interest in the property in the manner set forth in the
Supplemental Rules for Certain Admiralty and Maritime
Claims, except that such claim may be filed not later than 30
days after the date of service of the Government's complaint
or, as applicable, not later than 30 days after the date of
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final publication of notice of filing of the complaint.
(emphasis supplied)

Thus, we believe that it is DOJ, not NACDL, who has failed to distinguish between the

concepts of service of process and providing notice to potential claimants.

DOJ disingenuously argues (p. 16) that "[A]t the outset of a civil forfeiture case,

the Government often does not know who, if anyone, will claim an interest in the res."

That is simply not true. The vast majority of civil forfeiture proceedings involving

personal property are initiated with an administrative notice of seizure and intended

forfeiture. If no one responds to the notice, the property is forfeited administratively.

If, on the other hand, a claim is filed pursuant to 18 U.S.C. §983(a)(2), then the

Government, subject to the exceptions set forth in 18 U.S.C. §983(a)(3)(B) or (C), must

file a complaint for forfeiture in the appropriate United States district court pursuant to

18 U.S.C. §983(a)(3). At that point, the government clearly knows who has asserted

a claim to the property. In the experience of the undersigned, it has always been the

government's practice to serve process on any person who has filed an administrative

claim and requested that the matter be filed in district court.5

Unlike forfeitures involving personal property, all civil forfeitures of real property

and interests in real property must be commenced as judicial forfeitures. 18 U.S.C.

§985(c) provides as follows:

(c)(1) The Government shall initiate a civil forfeiture action

against real property by --

(A) filing complaint for forfeiture;

(B) posting a notice of the complaint on the property; and

(C) serving notice on the property owner, along with
a copy of the complaint.

5 The government is not required to serve process on persons who did not file a claim

pursuant to 18 U.S.C. §983(a)(2), so long as the government has complied with the notice
requirements of 18 U.S.C. §983(a)(1).
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(2) If the property owner cannot be served with the notice

under paragraph (1) because the owner --

(A) is a fugitive;

(B) resides outside the United States and
efforts at service pursuant to Rule 4 of the
Federal Rules of Civil Procedure are
unavailing; or

(C) cannot be located despite the exercise of
due diligence, constructive service may be
made in accordance with the laws of the State
in which the property is located.

Thus, 18 U.S.C. §985(c) clearly requires service of process consistent with Rule 4 ofthe Federal Rules of Civil Procedure. If the government could serve notice "in anymanner reasonably calculated to ensure that notice is received, including first classmail, private carrier, or electronic mail" as proposed in Rule G(4)(b)(ii), the exceptionsset forth in 18 U.S.C. §985(c)(2)(A), (B), and (C) would be superfluous.

Moreover, the government knows at the outset of proceedings involving realproperty the identities of potential claimants. That is one of the primary purposes forrecording interests in real property. It is inconceivable that DOJ would seriously arguethat it could forfeit a property owner's home without serving process on the owner of
the property.

Finally, we note that the service of process contemplated by current Rule C(3)involves the delivery of a warrant of arrest for the seized property to a marshal or otherperson specified to receive such process by Rule C(3)(b)(ii). We agree with DOJ thatcurrent Rule C(3) does not make any specific provision for either service of process ornotice on persons who file a claim or are otherwise known to the government to havean interest in the seized property. But that clearly does not mean that service ofprocess on persons who have asserted an interest in the property is not required.Indeed, both 18 U.S.C. §983 and §985 expressly contemplate service of a copy of thecomplaint. Service of a copy of the complaint on the property owner or person with aninterest in the property must be distinguished from service of a warrant of arrestdelivered to a marshal or other person authorized to receive the warrant.
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Accordingly, we propose that if proposed Rule G is to be adopted at all, Rule

G(4)(b) should be modified as follows:

(b) Service of Process.

(i) In addition to the requirements of Rule G(4)(a) --

(A) The Attorney General must serve notice of the

forfeiture action, including a copy of the complaint, pursuant

to Rule 4 of the Federal Rules of Civil Procedure on any

person who has filed a claim pursuant to 18 U.S.C.
§983(a)(2); or

(ii) In those cases in which the forfeiture action is

commenced directly in district court without an administrative

notice of seizure and intended forfeiture, the Attorney

General must serve notice of the forfeiture action, including

a copy of the complaint, pursuant to Rule 4 of the Federal

Rules of Civil Procedure on any person whom the

government knows, or reasonably should know, has an

interest in the seized property, including, in the case of real

property, on any person who has a recorded interest in the

property.

Rule G(4)(b)(ii).

In light of the amendment proposed above, proposed Rule G(4)(b)(ii) should be

eliminated.

Rule G(4)(b)(iii).

For the reasons stated in our letter of August 26, 2002, we stand by our

objections to proposed Rule G(4)(b)(iii). If an inmate has filed a claim pursuant to 18

U.S.C. §983(a)(2), or has a recorded interest in real property, then service of process

on the inmate should be made in the same manner provided for service of process on

an inmate in any other civil proceeding.
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Rule G(4)(b)(iv) and (v).

In light of the our proposed modifications to Rule G(4)(B)(i), these provisions are
no longer necessary.

Rule G(5)(a) -- Claim and Standing.

DoJ's drastic curtailment of traditional standing rules in forfeiture cases is an
outrageous proposal that flies in the face of virtually all the case law and Congress'
work in the CAFRA. In our prior letter we laid bare the deceptive nature of DOJ's
proposal. Somewhat chagrined, DOJ acknowledges that it is attempting to change the
law in its favor; and that it never dared ask Congress to do what it now asks this
Committee to do. DOJ admits that it is dissatisfied with court decisions in this area and
wants the Committee to overrule them. But it gives the Committee no good reasons
for overstepping its authority to write rules of procedure. And it offers no persuasive
arguments on the merits of its standing proposal. See U.S. v. 5 S 351 Tuthill Road,
Naperville, Il., 233 F.3d 1017, 1023 (7 th Cir. 2000)("we think it particularly imprudent
to adopt without a specific reason a [restrictive standing] test that appears to increase
the harshness of the forfeiture remedy. So we will hew to the traditional 'actual stake
in the outcome' test in analyzing whether [claimant] has standing").

As an initial matter, we object to the statement on pages 33-34 of DOJ's
Explanation that subsection (5)(a)(i) sets forth requirements that are derived, in part,
from the statutory requirements for filing a third party claim contesting a criminal
forfeiture pursuant to 21 U.S.C. § 853(n)(3). The language of section 853(n)(3) is
wholly different from--and serves a different purpose than--the language of proposed
subsection (5)(a)(i). The petition that a third party claimant must file to challenge a
criminal forfeiture is similar in breadth and scope to a complaint in a civil case. As the
cases cited by the government indicate, failure to provide all of the required information
is grounds for dismissal.

The government has been using the strict requirements of section 853(n)(3) as
a "gotcha" in criminal forfeiture cases. We are concerned that the misleading statement
in the commentary that subsection (5)(a)(i) "sets forth requirements regarding the
content of the claim that are derived from the statutory requirements...for filing a third
party claim contesting a criminal forfeiture action pursuant to 21 U.S.C. §853(n)(3)" is
designed to allow the government to argue in future litigation that subsection (5)(a)(i)'s
requirements are be construed in pari materia with §853(n)(3). That would transform
the claim from the short and simple statement required by the literal language of
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subsection (5)(a)(i) into a lengthy document in which the claimant must set forth--on
peril of dismissal--all facts supporting his claim and the relief sought. The sheer length
of footnote 50 on p. 34 of the DOJ draft convinces us that this is DOJ's stratagem.
Unfortunately, we have seen DOJ use misleading commentary for future litigation
purposes many times. This Committee should pay as much attention to the carefully
written--but frequently duplicitous--commentary proffered by DOJ as to the actual
language of proposed Rule G. The devil is often lurking in the footnotes, not in the
language of the proposed Rule.

Rule G(5)(a)(i)(B). Standing.

The law of standing in civil forfeiture cases has been created by the courts over
many years, based on general Article III principles. It is a still evolving body of law. In
recent years the courts have repeatedly rejected DOJ's unpersuasive arguments for a
crabbed and narrow view of standing. See generally, 1 David B. Smith, Prosecution
and Defense of Forfeiture Cases, V9.04 (Dec. 2002 ed.). Unable to persuade even the
most conservative courts to adopt its unreasonably narrow view of standing, DOJ now
seeks to persuade this Committee to do what the courts, in dozens of decisions, have
rejected. Given the audacity of this proposal, it is not unreasonable to expect that DOJ
would have provided a detailed explanation of how it believes the courts have
consistently erred in their standing decisions. However, no such explanation was
forthcoming.

DOJ does not offer any explanation whatsoever as to why it thinks that a
possessory interest in property should not generally be sufficient to confer standing.
Our prior letter shows that DOJ did not ask Congress to alter standing law in this
unprecedented manner. To the contrary, DOJ asked the Congress that enacted
CAFRA to clarify that a possessory interest is sufficient to confer standing. DOJ offers
no explanation for this reversal of its position.

DOJ's discussion of its complaint with the current law of standing is confusing
and misleading. DOJ states (p. 35) that NACDL is "partially correct; in the absence of
any statutory guidance, many courts do grant standing to claimants with no ownership
interest." This is simply not true. It is firmly established that persons who have a mere
possessory interest or a secured lienholder's interest in property have standing. There
are no conflicting cases. DOJ has not cited a single case holding to the contrary. DOJ
contradicts its own statement that there is a conflict on this issue in the very next
sentence of its Explanation, where it characterizes the current case law as a "rule [that]
needs to be changed." If the case law is in conflict, there is no "rule" to change.
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DOJ then states that the courts "used the terms 'ownership' and 'standing' almost
interchangeably." This, too, is false, and DOJ cites no cases for this remarkable
statement. According to DOJ, this has "led to a great deal of confusion." We are not
aware of any confusion on the issue other than the confusion DOJ is attempting to
foster, presumably to justify a change in the established rules of standing. As evidence
of this "confusion," DOJ cites a case in which a district court first ruled that claimant
had standing but then reached a contrary conclusion after the trial on the merits. The
Fifth Circuit held that the claimant did have standing, which was rather obvious. U.S.
v. $9,041,598.68 in U.S. Currency, 163 F.3d at 245. We fail to see what lesson DOJ
purports to derive from this case. The fact that one district judge misunderstood the
elementary difference between standing and the claimant's defense on the merits does
not justify the wholesale revision of the law of standing in forfeiture cases.

DOJ next argues (p. 36) that the "courts have struggled to adopt a rule that
distinguishes standing and ownership. The rule that has emerged in the past two or
three years is this: standing and ownership are different concepts--one determines
whether the claimant gets in the courthouse door; the other is an element of the
affirmative innocent owner defense." This statement is highly misleading. Standing
has, since the very beginning of American forfeiture law in the 18 h century, always
encompassed far more than outright ownership of the property, as the case law
demonstrates. Thus, standing and ownership have always been distinct concepts.6

There has never been a "struggle" to distinguish them.

When Congress enacted CAFRA in 2000, it included a definition of who is an
"owner" for purposes of asserting the innocent owner defense--one of many affirmative
defenses to forfeiture. 18 U.S.C. § 983(d)(6). The statutory innocent owner defense
had been around since at least 1978 and there had never been much of a problem in
deciding who had standing to litigate the innocent owner defense. Nonetheless, at
DOJ's urging, Congress sought to codify this point. DOJ tried to get Congress to
restrict standing for those asserting the innocent owner defense, but it did not succeed.
Congress merely codified the existing case law on the point. Section 983(d)(6)
specifically allows bailees--who have only a possessory interest in the property--to

I In the criminal forfeiture context, by contrast, the standing requirement in 21 U.S C. §
853(n)(2) tends to merge with the availability of the statutory defense under 21 U.S C. §
853(n)(6)(A) for third parties who have a superior interest in the property--which the third party
has the burden of establishing. E.g., US. v. Hooper, 229 F.3d 818, 820 n. 4 (9th Cir. 2000);
U.S. v. Ribadeneira, 105 F.3d 833, 835 (2d Cir. 1997); Stefan D. Cassella, Third Party Rights
in Criminal Forfeiture Cases, Crim. L. Bull 499, 525 (Nov./Dec. 1996).
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assert the innocent owner defense.7 Following the evolving case law, it only requires
the bailee to identify the bailor and to show a "colorable legitimate interest in the
property seized." §983(d)(6)(B)(ii). This requirement is designed to thwart drug money
couriers who attempt to conceal the owner of the money. Thus, DOJ's only legitimate
concern in this area was taken care of in CAFRA.

DOJ is correct in stating (p. 36) that "it is now the law that a person with a
merely 'colorable interest' in the property has a sufficient interest to satisfy the Article
III case-or-controversy requirement...but that same person may fail to establish his
affirmative ["innocent owner"] defense if he does not qualify as an 'owner' of the
property [as broad!y defined in §983(d)(6)]." DOJ does not explain what is wrong with
this approach. It seems to us to be elementary common sense.

DOJ then complains (p. 37) that "the courts have been inclined to interpret the
case-or-controversy requirement freely, extending standing to persons with the most
tenuous connection to the property..." However, the cases DOJ cites as examples of
what it considers to be an overly generous approach to standing were, in our opinion,
all correctly decided. At a minimum, none of the decisions is unreasonable.8

DOJ further complains (p. 37 n.58) of an unpublished decision holding that a
claimant who denied ownership of currency at the time it was seized, but who later filed
a claim asserting ownership, has standing. However, it is not uncommon for a person
in possession of a large quantity of currency to deny ownership (or even to deny any

I Section 983(d)(6)(A) defines owner to also include a person who has a leasehold, lien,
mortgage, recorded security interest, or valid assignment of an ownership interest. Thus, the
definition of "owner" is not restricted to persons who have a true ownership interest in the
property. That is because Congress never intended to exclude such persons from the
protection of the so-called innocent owner defense.

I If anything, the courts may have erred in requiring claimants to establish Article IlI
standing in addition to statutory standing under Rule C(6), since it is the government that is
invoking the power of the court to effect the forfeiture. Ordinarily, it is "the party invoking federal
junsdiction [who] bears the burden of establishing standing." Luhan v. Defenders of Wildlife,
504 U.S. 555, 561 (1992). Accordingly, the Second Circuit has recently questioned whether it
is even necessary for a claimant to establish Article Ill standing. U.S. v. $557,933 89, More or
Less, in U.S. Funds, 287 F.3d 66, 79 n.9 (2d Cir. 2002). In light of the fact that the government
is the party invoking federal jurisdiction, DOJ should be grateful to the courts for erecting Article
III standing requirements for claimants.
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knowledge of the currency) when first confronted by the police, because of the fear that
claiming ownership might be incriminating. If such a person later claims to be the
owner, under penalty of perjury, his initial disclaimer of ownership simply creates a
factual question for decision by the trier of fact. It does not automatically bar the
person from litigating the forfeiture case--the ridiculous rule the government apparently
wants this Committee to impose on the courts. An analogous rule would bar a
defendant who makes a confession to the police from thereafter contesting his guilt!

Next, DOJ criticizes a decision "assuming" that a claimant who held the keys to
a truck from which Customs seized $900,000 had standing to contest its forfeiture.
Mant/ila v. U.S., 302 F.3d 182, 185 (3rd Cir. 2002). There is nothing surprising about
this decision. As the court of appeals stated, "Mantilla did possess the funds at the time
of transfer." The court went on to hold that Mantilla did not have standing to contest
the forfeiture of a separate sum of cash confiscated from a vehicle "that Mantilla did not
own, possess, or occupy." Ibid. Thus, Mantilla is a well-analyzed decision.

DOJ then condemns (p. 38 n. 60) an unpublished district court decision holding
that a non-owner resident who would be left homeless by the forfeiture of his father's
house had standing to contest the forfeiture. Again, we agree with the district court.
The claimant in that case certainly had a colorable interest in the property sufficient
under Article III for standing. In any event, we are unaware of any other cas6 raising
this particular issue. It is certainly not a recurring problem for the government.

DOJ's final "horror story" is a case holding that a finder of lost currency has
standing to contest the forfeiture of the currency (p. 38-40). However, the decision is
clearly correct. Property interests are defined by state law. In most, if not all states,
a finder of lost property is an owner. Most people who find large sums of currency do
not turn the money over to the police. The few good citizens who do turn the money
over are surprised at the government's greed and ingratitude. The government typically
claims that the money is drug-related, even if it doesn't have a scintilla of evidence to
back up its claim. DOJ thinks it a "travesty" (p. 40) that it should have to prove its
dubious forfeiture claim against the finder of the currency! And this "travesty"
supposedly justifies DOJ's sweeping proposal to severely restrict standing. We submit
that the real travesty is DOJ's proposal and the amazingly arrogant attitude toward
property rights that it reflects. 9

9 DOJ's statement (p. 39) that under current law a mere nominee or straw owner would
have standing is clearly false. The cases uniformly hold that a straw owner who merely has title
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DOJ states (p. 40) that "NACDL's position," that standing should be coextensive
with the requirements of Article Ill, "has nothing to recommend it." But DOJ admits that
NACDL's position is also the position of the courts (and not just the federal courts).
What DOJ fails to explain is why the courts all agree with NACDL's position and reject
DoJ's position, if it has nothing to recommend it.

According to DOJ (p. 38), CAFRA's alteration of the government's burden of
proof in a civil forfeiture case "has produced unforseen and deleterious consequences
for the administration of justice." But DOJ agreed in the CAFRA drafting process that
its burden of proof should be raised to a preponderance of the evidence. What exactly
are the unforseen consequences? DOJ claims that it must now "establish the
forfeitability of the property by a preponderance of the evidence before the issue of
ownership is even joined." This is not true. The government can challenge the
claimant's standing immediately after a claim is filed, either through a motion to strike
the claim or a motion for summary judgment. The government does this routinely, aided
by the claimant's answers to the interrogatories the government routinely files with the
complaint pursuant to Rule C(6).10 The government does not have to establish the
forfeitability of the property before it litigates a standing issue. It is true that the
government has to litigate the merits of its case with anyone who has standing, even
if the claimant is not the owner. The same was true prior to the enactment of CAFRA.
The government apparently thinks this is an intolerable imposition (p. 38-39). We fail
to see DOJ's concern. Does the DOJ really believe it should not have to litigate the
merits with a claimant who has standing?

Rule G(5)(b). Answer.

DOJ continues to assert (p. 42) that current Rule C(6)(a)(iii), unlike
Fed.R.Civ.Pro. 12, requires a claimant to file an answer before filing a motion to

but does not exercise dominion or control over the property has no standing. 1 David B. Smith,
Prosecution and Defense of Forfeiture Cases, ¶19.04[2][c][i] (discussion of case law relating to
straw owners).

1(0 As DOJ admits (p. 43), it uses Rule C(6) to "'smoke out' claimants who have no real
interest in the defendant in rem before the court invests judicial resources in litigating the
claim." This is why we said earlier that such interrogatories, if permitted at all, should be limited
to the issue of claimant's standing. The court also has inherent authority to inquire, sua sponte,
into the claimant's standing U.S. v. $600,000.00 in U.S. Currency, 871 F. Supp. 1397, 1400
(D. Kan. 1994).
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dismiss or any other responsive motion. DOJ then dismissively states "[T]he difference
of opinion between the government and the NACDL on this issue is clearly stated." But
DOJ didn't respond in any meaningful fashion to the points we raised in our August 26,
2002 letter. Moreover, DOJ's interpretation of the current rule is sheer sophistry.

DOJ complains that "it should not have to litigate challenges to the complaint
until it knows who the claimant is and that he has a right to challenge the forfeiture at
all." We agree, of course, that a claimant must file a claim before challenging a
forfeiture. See, Rule C(6)(a)(1)(A); 18 U.S.C. §983(a)(2). See also, Proposed Rule
G(5)(a). But that is wholly unrelated to the issue of whether a person who has filed a
claim (thus identifying himself and his interest in the property) must then file an answer
before filing a motion to dismiss or any other responsive pleading pursuant to
Fed.R.Civ.P. 12. It is the claim--not the answer--that establishes a claimant's standing
in a civil forfeiture case.

Despite DOJ's assertion that the current rule prohibits the filing of motions prior
to an answer, courts routinely hear and decide motions to dismiss in forfeiture cases
before an answer is filed. The Supplemental Rules for Certain Admiralty and Maritime
Claims were adopted February 28, 1966, effective July 1, 1966. The first modern
forfeiture statute, 21 U.S.C. §881, was enacted in 1970 as part of the Controlled
Substances Act. In the more than three decades that the Rule and the statute have
been on the books, only one reported decision--and that decision is currently on
appeal--has agreed with DOJ's interpretation of the relationship between Rule C(6) and
Fed.R.Civ.P. 12.

Moreover, DOJ's interpretation simply doesn't make any sense. As we stated
in our prior letter, there must be a mechanism for challenging a complaint that fails to
comply with the particularity requirements of Rule E(2). Rule E(2) requires that the
government's complaint "state the circumstances from which the claim arises with such
particularity that the defendant or claimant will be able, without moving for a more
definite statement, to commence an investigation of the facts." The requirement of
Supplemental Rule E(2) (as well as proposed Rule G(2)(b)(v)) would be meaningless,
and its purpose frustrated entirely, if a claimant were required to answer insufficiently
pled allegations before moving for relief. See also, David B. Smith, PROSECUTION AND
DEFENSE OF FORFEITURE CASES, ¶9.04[4] (June, 2001) ("[c]laimant will be excused from
filing an answer on the merits pending disposition of defenses made by motion under
Fed.R.Civ.P. 12."). DOJ did not respond to this cogent point at all.
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Rule G(7). Pro-trial Motions.

Rule G(7)(a). Motion to Suppress Use as Evidence.

In our letter of August 26, 2002, we pointed out that proposed Rule G(7)(a)
represents a narrowing of the case law because it limits suppression to use of the
evidence at trial. DOJ responded (p. 51) by stating that "NACDL also says that the
exclusionary rule should apply in instances other than trial. They do not say, however,
when, other than 'at trial,' illegally seized evidence might be suppressed." The answer
is simple--illegally seized evidence must be suppressed not just at trial, but at any
pretrial hearing, including, e.g., a motion to dismiss or a motion to suppress.

Rule G(7)(b). Motion to Strike Claim.

We fail to see why the government should be permitted to challenge a claimant's
standing "at any time before trial" (Section (7)(b)) while the claimant waives any
jurisdictional challenge he fails to raise in his answer (Section (5)(b)). DOJ evidently
believes that what is sauce for the goose is not sauce for the gander. The
government's proposed rule is particularly outrageous since (1) claimants often
represent themselves or have inexperienced attorneys who have never handled a
forfeiture case, while the government is always represented by forfeiture specialists
who know the law; and (2) standing includes not merely Article III standing but statutory
standing. If the claimant files his claim or answer a day after the statutory deadline, or
there is some other technical defect in the form of the claim (such as a failure to
properly verify it), the government should have to move to strike in a timely manner or
waive its technical objection. It is not fair to allow claimant to spend a lot of time and
money litigating a meritorious forfeiture claim, only to throw him out of court on the eve
of trial because he failed to dot his i's or cross his t's. DOJ wants every opportunity to
win cases through "gotchas" ("failure to comply with the filing requirements") but wants
to be protected from losing them because it chose to file its case in the wrong district.
It would seem much more reasonable to allow a claimant to challenge the court's in
rem jurisdiction at any time before trial. However, DOJ's proposal would forbid that.

Rule G(7)(c). Motion for Release of Property.

Section (7)(c) also remains objectionable even though DOJ has eliminated some
of the obvious conflicts between the original proposed rule and §983(f) As we stated
in our prior letter, §983(f)(1)(A) merely requires the claimant to have "a possessory
interest in the property." That is the explicit language of the statute. DOJ's current
phraseology ("a party with standing to seek the release of the property under 18 L' S.C.
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§ 983(f)") is likely to be misleading in light of DOJ's proposal to eliminate standing for

persons who have a possessory interest in the property. Attorneys and judges might

be misled into believing that more than a possessory interest is required."•

But there is an even more basic problem with this proposal. Congress would

not have provided that persons with a mere possessory interest could obtain the

release of the property pendente lite if--as would be the case under the DOJ proposal--

such persons do not have standing to contest the forfeiture. DOJ's proposal to restrict

standing to persons with an ownership interest is plainly in conflict with CAFRA as well

as all of the case law.

DOJ has apparently accepted our position that Rule 41(e) motions for return of

seized property should be available until a verified complaint has been filed, thereby

making legal relief possible in court. That is what the last sentence of the current draft

of Section (7)(c) says. 12 But the sentence before it states, in contradictory fashion,

that a "motion for the release of property pursuant to Section 983(f) is the exclusive

means for seeking the return of the property to the custody of the claimant pending

trial." That sentence should be eliminated since it conflicts with the following sentence.

The only new thing in Section (7)(c) would be the last sentence. In that case, it should

be rewritten as follows:

"(c) Rule 41(e) Motions. Rule 41(e) of the Federal Rules of

Civil Procedure may not be used to seek the return of

property in civil forfeiture actions once a verified complaint

has been filed. However, if a hearing on a Rule 41(e) motion
has commenced prior to the filing of the verified complaint,
the court shall have discretion to grant the requested relief,
notwithstanding the filing of the complaint."

The final caveat would prevent the government from playing fast and loose with

the courts. Without it, the government could simply file a forfeiture complaint after it

became apparent it was going to lose the Rule 41(e) motion because it had no legal

"To avoid confusion, the language should say, "a person with a possessory or

ownership interest in the property."

12However, the draft's commentary leaves us in some doubt since much of it appears

inconsistent with the new language of Section (7)(c).
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basis for seeking forfeiture. The mere filing of the complaint would divest the court of

jurisdiction over the Rule 41(e) motion.

Rule G(7)(d). Dismissal.

Rule G(7)(d)(i).

Please see our objections to Rule G(5)(b), above.

Rule G(7)(d)(ii).

Our concern for this proposal has more to do with DOJ's explanation than the
proposed rule itself. Proposed Rule G(7)(d)(ii) is an accurate statement of the law.
See 18 U.S.C. §983(a)(3)(D). However, because the subject matter of the proposed
rule is already covered almost verbatim in the statute, there is no need for the rule,
other than to give DOJ an opportunity to suggest that the statute doesn't mean what
it says. What the government is claiming in the Explanation is that the rule really
means that no complaint may be dismissed on the ground that the United States did
not have probable cause at the time the complaint was filed. But that is clearly not
what the statute provides, and is an interpretation Congress expressly sought to avoid.

Section 983(a)(3)(D) was enacted to reflect CAFRA's heightened burden of proof
and new filing deadlines. Instead of mere probable cause, the government must now
establish that the property is subject to forfeiture by a preponderance of the evidence.
Accordingly, Congress agreed that the government should not be required to prove its
case by a preponderance of the evidence at the time it files the complaint. But
Congress certainly did not intend to authorize the government to initiate civil forfeiture
proceedings without probable cause, as DOJ now asserts in its Explanation of Rule
G(7)(d)(ii). Clearly, Congress knows how to draft a statute. Had Congress intended
to enact DOJ's proposal, 18 U.S.C. §983(a)(3)(D) would have provided as follows:

(ii) A complaint may not be dismissed on the ground that
the United States did not have probable cause at the time
the complaint was filed to establish the forfeitability of the
property.

This they did not do. Indeed, as we pointed out in our prior letter, the drafters of
CAFRA specifically sought to avoid this result in the legislative history that
accompanied CAFRA:



RICHARD J. TROBERMAN, P.S.

ATTORNEY AT LAW

John K. Rabiej
Chief, Rules Committee Support Office
April 2, 2003
Page Twenty-One

And, while the government may use evidence obtained after
the forfeiture complaint is filed to establish the forfeitability
of the property by a preponderance of the evidence, the
government must still have had enough evidence to
establish probable cause at the time of filing (or seizure, if
earlier). The bill is not intended to limit the right of either
party to bring a motion for summary judgment after the filing
of the complaint pursuant to Fed.R.Civ.P. 56(a) or 56(b).

146 CONG. REC. H2050 (daily ed. April 11, 2000). This Committee should not be party

to DOJ's transparent attempt to rewrite the statute.

Rule G(7)(e). Excessive Fines.

For all of the reasons stated in our prior letter, we continue to oppose this
provision. Despite DOJ's urging, Congress rightfully chose not to enact this provision.
DOJ has not provided sufficient reason for this Committee to second guess Congress
in this regard.

This concludes our supplemental response to proposed Rule G. We appreciate
the opportunity to offer the Advisory Committee our additional comments on this
proposed rule, and we look forward to our continued participation in the rule-making
process.

W ry truly 
yours,

I I b/ar
ard Oberman, P.S. David B. Smith

tlto'ney a% Law Attorney at Law
1325 Fourth Avenue, Suite 1200 526 King Street, Suite 213
Seattle, WA 98101 Alexandria, VA 22314

E. E. Edwards, IIl
Attorney at Law
1501 - 16th Avenue South
Nashville, TN 37212

Co-Chairs, NACDL Forfeiture Abuse Task Force
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John K. Rabiej
Chief
Rules Committee Support Office
Administrative Office of the United States Courts
Washington, DC 20544

Re: Proposed Rule G, Supplemental Rules for Certain
Admiralty and Maritime Claims

Dear Mr. Rabiej:

On behalf of NACDL, I want to express our appreciation to the Committee for
seeking our comments to the most recent draft of proposed new Admiralty Rule G. We
also wish to compliment to Committee for the quality of its work to date, and its
willingness to consider all sides in the debate over the content of the proposed new
rule. We have now had an opportunity to review the Draft Supplemental Rule G,
Revised January 2004, and offer the following additional comments.

Please note, however, that we have not received a draft of the Committee Notes
that would accompany this draft. As we have previdusly stated, the devil is often in the
details, and what is in--or not in--the Notes can sometimes be as important as the Rule
itself. Accordingly, our comments that follow are based solely on the draft of the Rule.

Rule G(2). Complaint.

We believe that this draft represents a significant improvement over previous
drafts. However, we remain concerned that the new rule might be read to reduce the
particularity requirement of current Rule E(2)(a). One suggestion would be to substitute
the words "with particularity" for the words "sufficiently detailed" in proposed Rule
G(2)(d). Alternatively, and perhaps preferably, would be the insertion of a simple
statement in the Commentary to the effect that no change in the level of particularity
from present Rule E(2)(a) is intended.

G(3)(b)(iii). We strongly object to the language of G(3)(c)(iii), which replaces the
"forthwith" language of Rule E(4) with "as soon as practicable," and provides "back
door" authority, where none now exists, to file a complaint under seal and to stay the
action before the warrant and supplemental process are executed. -t

iz:
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The Committee should not create authority--especially where no authority
currently exists--for such doubtful practices which directly undermine the time limits
created by CAFRA. We have repeatedly explained that no authority currently exists for
the government to file a forfeiture complaint under seal. We justifiably fear, based on
long experience, that if the Committee adopts the rule in its present form, DOJ will soon
be citing this provision to the courts as the authority for filing a complaint under seal.
This objection also applies to the language in proposed Rule G(5)(C)(1).

If the Committee is of the view that the government must have such authority,
then it should undertake the task of establishing standards and procedures for allowing
a complaint to be filed under seal or for issuing an ex parte order staying the action
before the warrant and supplemental process are executed. We have previously
suggested what the standards should be in our Letter of April 2, 2003, at 5-7. At a
minimum, the Committee should include a Committee note explaining that it takes no
position on the circumstances in which the filing of a complaint under seal or staying
the action before the warrant and supplemental process are executed might be
authorized.

Rule G(4). Notice.

G(4)(a)(iii)(B) and G(4)(a)(iv)(C). We continue to oppose the posting of notice
on the internet where such posting is the sole means of notification to potential
claimants. There are just too many people who do not have access to, or chose not
to access, the internet. We agree that the creation of a government internet forfeiture
site is a good idea, which could be accomplished at minimal cost to the DOJ. But we
continue to believe that internet notice should be in addition to, not in lieu of, traditional
forms of publication. -'

G(4)(b). For all of the reasons set forth in our letters of August 26, 2002, and
April 2, 2003, we stand by our objections to the proposed direct notice provisions of
Rule G(4)(b). We continue to believe that a complaint for forfeiture must be served
consistent with Fed.R.Civ.P. 4, especially where the subject of the forfeiture is real
property. This remains one of our most significant concerns with the current draft.

G(4)(b)(A). For the reasons set forth in our letter of August 26, 2002 (pages 9-
10), we continue to oppose direct notice by electronic mail where that is the sole means M
of notice. There are too many potential problems with email to trust this form of notice ,-
where it is the only notice a claimant may receive.
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G(4)(b)(iii)(A). We urge the full Committee to adopt the bracketed language.

Rule G(5). Responsive Pleadings.

We want to clarify that the current provision in Rule C(6)(b)(iii), which authorizes
an attorney to file a claim on behalf of his client, is retained. We suggest adding a
similar provision to Rule G(5)(a)(1).

G(5)(b). For all of the reasons set forth in our letters of August 26, 2002, April
2, 2003, and June 6, 2003, we continue to object to the requirement that a claimant file
an answer to the complaint within 20 days. We again submit that there is no legitimate
reason to distinguish a civil forfeiture proceeding from any other civil litigation in this
regard, and that Fed.R.Civ.P. 12(a)(4) should apply. Accordingly, proposed Rule
G(5)(b) should be modified to read as follows:

(b) Answer. A claimant must serve and file an answer to
the complaint: ý •t.&respoWnilypeadinjgŽŽ pucsuaait:16
,I~ RCMP2[, , ,within 20 days after filing the claim.

We believe that there continues to be confusion among the Subcommittee as to
how a claimant asserts an interest in the property. That is done in the claim, not theanswer. See Proposed Rule G(5)(a)(i)(A), (B) and (C). The answer generally adds nonew information regarding the claimant's interest in the property.

The Rule G Conference Call Notes, at page 19, contains the following discussion
of this issue:

The claim and answer requirement was included to "level
the playing field." The government should be able to cross-
move to dismiss the claim for lack of standing when the
claimant moves to dismiss the forfeiture proceeding. The
government "should not risk losing the property to someone
without standing." But the government cannot make the
cross-motion unless it knows who the claimant is. That
requires an answer that shows the basis for making the
claim and responses to Rule G(5)(c) interrogatories that
inquire into the identity of the claimant and the claimant's
relationship to the property. The government should not be
forced to litigate even Rule 12(b) questions with "just anyone
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who learns of the forfeiture proceeding and seeks to take
advantage." (emphasis supplied)

This discussion shows a fundamental misunderstanding of the procedure
contemplated by the proposed rule. Only a person who flies a claim identifying the
person's interest in the property--under penalty of perjury--could engage in litigation
with the government over the property. Proposed Rule G(5)(a)(1). The basis for the
claim is set forth in the claim not in the answer. Consequently, there is no reason to
require that an answer be filed rather than a responsive pleading pursuant to
Fed.R.Civ.P. 12(b). We also note that the government's concerns are adequately
addressed in proposed Rule G(6)(c), dealing with Special Interrogatories, which we
address below.

We also continue to object to the requirement that any objection to in rem
jurisdiction or venue be stated in the answer or permanently waived. This objection is
all the more important if the answer must be filed within 20 days, because a claimant
may not have all of the facts necessary to state such an objection within 20 days of
filing the claim.

Rule G(6). Special Interrogatories.

Our only remaining problem with this provision is the amount of time the
government is given to serve interrogatories under G(6)(a) and to respond to a
claimant's motion to dismiss under G(6)(c). The 20 days given to the government
under each subparagraph is too much time and will build unnecessary delay into the
resolution of motions to dismiss. Under the proposed rule, the government is given a
total of 60 days to respond to a motion to dismiss,-Jrom the time a claimant serves the
motion (20 days + 20 days + 20 days = 60 days). All the while, the government
remains in possession of the property, which may cause irreparable injury to the
claimant.

Five days should suffice for serving simple form interrogatories under (6)(a).
Every forfeiture AUSA has such interrogatories on their word processor. It should not
take 20 days to serve such "canned" interrogatories.

Ten days should be more than ample time for the government to file a response 5
to a motion to dismiss under G(6)(c). The government can begin work on the response
as soon as the motion is received. It would be imprudent to wait to begin a response ,•
until after the answers to the special interrogatories are received. Moreover, if the
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government needs more time than usual, it can always request an extension of time

from the court.

Rule G(7). Preservation and Disposition of Property.

We remain troubled by proposed Rule G(7)(b)(i)(C), which would allow a court

to order seized property sold if "the property is subject to a mortgage or to taxes on

which the owner is in default." First, we are concerned about situations in which
virtually all of a claimant's assets are seized, thus making it impossible for the claimant
to continue to pay mortgages and taxes when due. The government should not be able

to render a claimant indigent, and then penalize the claimant for not paying bills as they

become due by selling the property, especially if the property is a residence.

Second, requiring a claimant to continue to make mortgage and tax payments
during the pendency of a forfeiture proceeding confronts the claimant with a Hobson's
choice. If the claimant is required to continue to pay these obligations while the action

is pending, the claimant may be forced to "throw good money after bad." There is no

reason why the government should benefit from payments a claimant makes after the

commencement of the action. At the very least, there needs to be a -provision that
would require the government to reimburse the claimant for any payments made after
the commencement of the forfeiture proceeding in the event that the government
prevails and the property is forfeited.

Rule G(8)(c). Motion to Strike Claim or Answer.

We continue to strongly oppose this provision because it allows the government

to move to strike the claim or answer "at any time before trial" for a failure to comply
with any of the technical provisions of subdivisions (5) or (6). See our Letter of August
26, 2002, at 18. We believe that such motions must be made within a reasonable time

after the government discovers facts sufficient to support such a motion. Under current
law, the government would not dare file a belated motion to strike a claim, because the

case law holds that the government waives such a captious motion to strike by not filing
it in a timely manner. The courts recognize that it would be manifestly unfair to strike

a claim or answer on timeliness or other technical grounds after the government has
caused the claimant to spend time and money litigating the case on the merits. E.g.,
U.S. v. Yukon Delta Houseboat, 774 F.2d 1432, 1435-37 (9h Cir. 1985)(where
government did not object to failure to file verified claim, treated claimants as the

owners and proceeded on that basis for over a year, court suggests it would be an
abuse of discretion to refuse to extend time for filing verified claim); U.S. v. One (1)
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1979 Mercedes 450SE, 651 F.Supp. 351 (S.D.Fla. 1987)(court was not willing to "visit
the sins of the attorney upon his client" in view of fact that the parties had already
expended time and money on the litigation and had entered into pretrial stipulation;
moreover, government was not prejudiced by untimely revelation of claimant's exact
identity).

We also object to the proposed rule because of the obvious asymmetry between
it and other provisions which require a claimant to (1) object to in rem jurisdiction or to
venue in the answer and (2) raise an excessiveness defense in the answer or else
waive those important objections and defenses. This asymmetry is particularly unfair
insofar as the government is always represented by forfeiture specialists in civil
forfeiture cases while the claimant is frequently appearing pro se or through counsel
who has little or no forfeiture litigation experience. Moreover the defenses a claimant
would automatically waive by not raising them in the answer are far more fundamental
than the technical objection that a claim or answer was filed late or was not properly
verified; or failed to identify the specific property claimed; or the claimant's precise
interest in the property; etc. Adoption of this one-sided provision would again tilt the
playing field heavily in favor of the government.

Rule G(8)(d). Petition for Release of Propirty Pending Trial.

Another provision of the latest draft to which we have strong objection is Rule
G(8)(d)(iii), which makes 18 U.S.C. § 983(f) "the sole means to seek return of property
to the claimant's custody pending trial." This rule would flatly prohibit owners from
seeking the return of their seized property under Federal Rule of Criminal Procedure
41 (g) (formerly Rule 41(e)).

In response to our earlier comments, it appeared that DOJ had accepted our
position that Rule 41(g) motions should lie as a remedy until a complaint for forfeiture
is filed. Once a complaint is filed, relief from an illegal seizure is available in the
forfeiture action itself. See our Letter of April 2, 2003, at 19. We are disappointed to
find DOJ and the Subcommittee going back to an indefensible position.

Section 983(f)'s hardship release provision is not a substitute for the important
Rule 41(g) remedy. In enacting §983(f), Congress provided a new, very circumscribed
remedy for the hardships caused by lawful seizures. Due to the restrictive language
of §983(f), many property owners have no remedy. Rule 41(g), by contrast, provides
an immediate remedy for property owners "aggrieved by an unlawful search and
seizure of property or by the deprivation of property..."
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Rule 41(g) plays a vitally important role in civil forfeiture cases. There are scores
of reported cases brought under former Rule 41(e) in which the movant sought relief
from an unlawful seizure. Rule 41(g) is the only check on the government's ability to
seize and hold property illegally until a forfeiture suit is filed in court. Because the
property owner cannot force the government to file a forfeiture action quickly, his only
remedy is to go into court on a Rule 41(g) motion or a motion for return of seized
property that invokes the court's equitable authority.1

Some might question what is wrong with depriving the owner of the unlawfully
seized property of any remedy until after the government gets around to filing forfeiture
complaint? The answer is that the value of the property can be destroyed in the time
between its seizure and the filing of the forfeiture suit months later. This is particularly
true where the property is an ongoing business, or a perishable commodity such as
fish, lobster tails, or pharmaceuticals. Not surprisingly, many Rule 41(g) cases involve
such property, often of great value. Due to the technical nature of many offenses under
the customs laws; the Food, Drug and Cosmetics Act; the laws regulating commercial
fishing and the Lacey Act; the government frequently makes mistakes. 2

The important role that Rule 41 (g) motions play in civil forfeiture litigation is examined
at length in 1 David B. Smith, Prosecution and Defense' of Forfeiture Cases, I 10.05A, 10-86
to 10-98 (Dec. 2003 ed.).

2 For example, the Lacey Act, 16 U.S.C.3372(a)(2) prohibits persons form importing,
exporting, transporting, selling, receiving or acquiring any fish or wildlife that was taken,
possessed, transported, or sold in violation of any underlying foreign law. The Act imposes
criminal and forfeiture penalties on anyone who knew or should have known that the fish or
wildlife was unlawfully taken, possessed, transported or sold.

In U.S. v. McNab, 331 F.3d 1228 (11t' Cir. 2003), pet. forcedt, filed, Nos. 03-622 and
03-627, the owner of a fleet of lobster fishing boats was convicted of Lacey Act violations
predicated on his harvesting of spiny lobsters in Honduran fishing waters with a tail length of
less than 5 Y2 inches. Honduran fishing regulations (not statutes) allegedly made this illegal.
Before the defendants' convictions were final, the Honduran government took the position that
three of the Honduran fishing regtilations at issue were not valid. Nonetheless, the convictions
were affirmed, along with horrendously inflated 97 month sentences for "laundering" the
proceeds of the lobster sales. Of course, McNab's lobster boat and all his lobsters were seized -n
at the outset of the case. See also U.S. v. Proceeds from the Sale of Approximately 15,538 c
Panulirus Argus Lobster Tails, 834 F. Supp. 385 (S.D.Fla. 1993)(lobsters taken in violation of
Turks and Caicos Fisheries Protection Regulations); U.S. v. 2,507 Live Canary Winged
Parakeets, 689 F. Supp. 1106, 1113 (S.D.Fla. 1988)(birds exported from Peru in violation of
Peruvian Supreme Decree).
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When the government unlawfully seizes such goods, or an entire ongoing
business, due process plainly entitles the owner--on a proper showing--to a prompt
hearing at which he can demonstrate the illegality of the seizure and obtain the early
release of his property before it becomes worthless. Otherwise, the government could
ruin any business on a whim, or by mistake, with no remedy.

Rule 41(g) merely provides a convenient procedural mechanism for protecting
these due process (and Fourth Amendment) rights. If this Committee abolishes Rule
41(g) and limits relief to §983(f), the courts would nonetheless have to provide the
hearings and the relief required by due process. In short, the effort to abolish Rule
41(g) would prove nugatory because the rule is grounded in the Constitution. 3

Nonetheless, any change in the rule would engender confusion and needless
constitutional litigation.

Rule G(8)(e). Excessive Fines.

We object to G(8)(e)(i)'s requirement that the claimant must plead excessiveness
as a defense under Rule 8(c), or waive the issue. This important constitutional limitation
on the severity of forfeitures would be waived in a high percentage of cases by not
being pleaded under Rule 8. There is no reason to Single out this "defense" for special
adverse treatment. There is no reason to add more "gotchas" to civil forfeiture
procedure except to give the government more windfall judgments.

CAFRA eliminated some of the procedural traps for claimants. DOJ wants to
replace them with others. It is particularly inappropriate to create such a trap where the
forfeiture is so egregiously disproportionate to the seriousness of the offense that it is
deemed unconstitutionally excessive. See our Letter of August 26, 2002, at 27.

Finally, we would again reiterate our objection to the disparate treatment of
claimants and the government in Rule G with respect to arguably tardy efforts to raise
issues. The claimant is penalized with waiver of important constitutional rights while
the government is allowed to make captious, technical motions to strike claims and
answers right up to the eve of trial.

3 The Congress that enacted the CAFRA rebuffed DOJ's effort to insert language into -
section 983(f) making it the exclusive remedy for obtaining release of property prior to trial. See
our Letter of August 26, 2002, at 24. The Committee should reject the same gambit now.
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This concludes our comments to the January 2004 draft of Proposed Rule G.
We appreciate the opportunity to offer the Advisory Committee our additional comments
on this proposed rule, and we look forward to our continued participation in the rule-
making process. In this regard, we would welcome the opportunity to have Mr. Smith
appear at the next Advisory Committee meeting on April 15-16, 2004, in Washington,
DC. As you know, Mr. Smith is the author of the leading treatise on forfeiture, and was
instrumental in the drafting of CAFRA. His expertise in this area would surely be a
welcome addition at the Advisory Committee meeting.

V truly yours,

I c rd J. Troberman, P.S.
A~torny at Law
520 Pike Street, Suite 2510
Seattle, WA 98101-4006
(206) 343-1111

David B. Smith
English & Smith
526 King Street, Suite 213
Alexandria, VA 22314
(703) 548-8911

Co-Chairs, NACDL Forfeiture Abuse Task Force

E. E. Edwards, III
Edwards & Simmons
1501 - 16th Avenue South

Nashville, TN 37212
(615) 356-5137

President, NACDL
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Via email
John K Rabiej
Chief
Rules Committee Support Office
Administrative Office of the Courts
Washington, D.C. 20544

Re: NOTES FOR CONFERENCE CALLWITH RULES SUBCOMMITTEE
ON FORFEITURE RE SUPPLEMENTAL RULE G PROPOSAL

Dear John:

I am transmitting this letter to you via email for distribution to the participants in the
March 12, 2004 conference call. I think it will expedite the discussion. It provides a lot of
detail that I could not get into in a telephone conference call. Essentially, this is my reply
to the Department of Justice letter of March 8, 2004. I am dealing only with the issues that
I originally wrote up for the Subcommittee. I hope that my NACDL colleague, Richard
Troberman, has time to do the same for his issues. I apologize for the informal style of the
letter. I originally intended to use these notes only myself. I did not have enough time to
write a formal letter.

1. G(3)(c)(iii)(execution of process exceptions to "as soon as practicable" rule)

Our problem is not with the replacement of the current "forthwith" standard with "as soon
as practicable." Rather, it's with the exceptions to that rule provided for in (iii)(B) when the
complaint is under seal or the action is stayed before the warrant is executed. The problem
is that the draft is creating "back door' authority for sealing a complaint and staying the
action on an ex parte basis without providing the courts with any standards other than the
vague "good cause." We are concerned that judges will rubber stamp prosecutors' ex parte
requests for sealing or for stays without good cause. At a minimum, the Committee note
should explain what countervailing interests are at stake here. And the rule should
require that the judge make a written finding of good cause with an explanation of the
evidence or circumstances relied upon. This may help to deter rubber stamping of
prosecutors' requests. If it is later determined that there was no good cause, the complaint
should be treated as filed when it is unsealed or when the warrant is executed. This
procedure could completely undermine the important time limits established in the CAFRA,
which did not provide for sealing or stays. That was one of the CAFRA's core reforms.
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As for the DoJ's claim that this provision merely reflects current practice, it cites four district
court cases, the most recent of which is 12 years old. 3 of the 4 cases are from the same
district (N.D.lII.). I doubt that any of them addresses the issue. They are probably just
cases where the government filed under seal and got away with it unchallenged.

The issue is not one of access to judicial records, as DoJ's March 8 letter suggests
(p.5). The issue is under what circumstances should the salutary and important time limits
established by CAFRA be disregarded because other interests, articulated by the
government ex parte, allegedly outweigh them.

2. G(6)(how much time government should have to serve special
interrogatories and to respond to motions to dismiss).

DoJ doesn't deny that prosecutors have "canned" standing interrogatories on their
word processors. It doesn't take 20 days to modify those canned interrogatories to suit
each case. I would guess it takes about an hour. Likewise, there is no reason why the
prosecutor needs another 20 days after he receives the interrogatory answers to respond
to the motion to dismiss. The interrogatory answers-which go to standing--will not often
shed light on the issues raised by the motion to dismiss, such as statute of limitations or
non-retroactivity of the forfeiture statute.

Section 983(f) is no answer to our delay/irreparable harm argument. (Not to
mention the courts' interest in moving cases on their dockets.) §983(f) is a very limited
remedy which can be unavailable for all kinds of reasons having nothing to do with
hardship. §983(f)(8) excludes all cash, monetary instruments and bank accounts, among
other things, from hardship release. That's a huge exception. 983(f) requires that the
hardship be "substantial" and that it outweigh the risk that the property will be destroyed,
damaged, concealed or transferred if it is returned. And it requires exhaustion of
administrative remedies (via a petition to the seizing agency) before you can go into
court. So even if you get a remedy, it's delayed.

The government has used delay as a weapon in forfeiture cases, to extract
settlements it can't win on the merits-especially if the temporary detention of the property
causes great harm to the owner, e.g., by making it difficult or impossible to run a business.

3. G(8)(c)(permitting government to move to strike a claim or answer at any
time before trial).

We stated that "such motions must be made within a reasonable time after the
government discovers facts sufficient to support such a motion." We noted that the courts
have refused to strike claims and answers when the government has failed to make a
timely objection to them and then proceeded to litigate the case, thus causing the property
owner to spend time and money.
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The govt's response doesn't meet our arguments. The government says that the
basis for moving to strike may not become evident until after discovery. We recognized that
and only sought to modify the language of the rule so that the govt is required to make
such a motion within a reasonable time after it discovers the factual basis for the motion.

We don't see a motion to strike as comparable to a Rule 12(b)(6) motion, which may
be made at any time. The government can't cite a case where a court permitted govt to
make a long-delayed motion to strike.

We would agree with the government that an objection to in rem jurisdiction is
comparable to an objection to personal jurisdiction or venue and may be waived.

4. G(8)(d)(iii)(Rule 41(g) does not apply).

This continues to be our most important objection. G(8)(d)(iii) should be revised to
say that "§983(f) is the sole means to seek return of property to the claimant's custody after
the filing of the complaint." The addition of the italicized language would satisfy us.

The DoSs response is disingenuous in several respects. DoJ doesn't deny that
Congress rejected this very language in enacting §983(f). If it thought that §983(f)
was going to replace Rule 41(g), §983(f) would've looked very different. Remember,
CAFRA was a reform bill! The idea was to expand the remedies for property owners, not
narrow them. §983(f) is a valuable new remedy but it is narrow in scope and subject to
many conditions. It was never intended to be the sole remedy for harm caused by wrongful
seizures before a complaint for forfeiture is filed.

As noted above, §983(f)(8) excludes all cash, monetary instruments and bank
accounts, among other things, from hardship release. That's a huge exception. §983(f)
requires that the hardship be "substantial" and that it outweigh the risk that the property
will be destroyed, damaged, concealed or transferred if it is returned. And it requires
exhaustion of administrative remedies (via a petition to the seizing agency, which it
must decide within 15 days) before you can go into court. So even if you get a remedy it's
delayed. If your shrimp shipment is seized, you can't wait fifteen days to get into court.

DoJ quotes from Professor Cooper's notes of the conference call on Dec. 1, 2003.
Unfortunately, those notes-which we didn't receive--have some serious errors. The notes
indicate that before §983(f) was adopted, "some courts" allowed Rule 41 (e) to be used to
seek the return of property seized for forfeiture. This is wrong on two scores. First, all
courts allowed such a remedy either under Rule 41(e) or under the court's inherent
equitable authority ("anomalous jurisdiction") or the court's authority to supervise seizures
under warrants issued by the court, or the activities of law enforcement officers in its
territory. Some courts thought that Rule 41 (e) was not applicable because of the language
in former Rule 54(b)(5) and now found in Rule 1(a)(5)(B). But it made no difference-a
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motion for return of seized property would still lie under one of the other theories.

Second, there has been no change in the law since the enactment of §983(f),
contrary to the implication of Professor Cooper's note and the DoJ letter. Indeed, the note
states that there is "a constant flow" of new Rule 41(g) motions. DoJ hasn't cited a case
holding that such motions-or their equitable equivalents-will no longer lie because of the
enactment of §983(f).

Finally, Professor Coopers note states that 983(f) "now provides an adequate legal
remedy." This is clearly wrong for the reasons I have already stated. I'm not aware of any
exception in the Due Process Clause for all seized monetary instruments. Or for property
owners who can show that their property was illegally seized but who cannot show
"substantial hardship" or that their hardship is not outweighed by the risk that the property
will be damaged, lost, transferred, etc. if returned to them. Once it is shown that the
seizure is illegal, i.e., that there is no probable cause for forfeiture, there is nothing
to balance against the claimant's interest in having the property returned to him. The
case is over. This is why Rule 41(g) serves a fundamentally different purpose than the
hardship release provision. It's not a question of weighing relative hardship; rather, it
addresses the legality of the seizure in the first place.

DoJ's attempt to minimize the significance of our objection fails. According to DoJ,
our objection arises 1) only in the first 60 days after a seizure, and 2) only in non-hardship
cases. DoJ Letter at 28. DoJ can't see any reason why a person "not suffering any
hardship cannot wait 60 days to raise a constitutional objection to the forfeiture action via
the remedies available under CAFRA." This is misleading. It is plainly not the case that
the property owner (without a substantial hardship claim coming within the parameters of
§983(f)) can raise a constitutional objection to the seizure after waiting just 60 days from
the date of seizure. The only thing that happens after 60 days is the seizing agency-let's
say it's DEA-sends a notice of the seizure to the property owner. The owner then has 30
or 35 days to make an administrative claim with the DEA, saying he wishes to contest the
forfeiture in court. Then the U.S. Attorney gets an additional 90 days to file a complaint for
forfeiture-the first document filed in the court. It is only then, after a total of 180 or 185
days, that the claimant has ajudicial remedy for a wrongful seizure, apart from Rule 41 (g).
And that is simply too long to wait in many, if not most, cases.

And that's the minimum time table for getting a complaint filed. CAFRA allows the
government to delay sending the initial notice of seizure and delay filing the complaint for
various reasons. See §981(a)(1)(B)(seizing agency may extend period for sending
administrative notice letter by 30 days without court approval); §981 (a)(1)(C)(court may
extend time for sending administrative notice letter for 60 days, which period may be
further extended for 60-day periods); §981 (a)(1)(E)(3)(A)(court may extend 90 period for
filing of complaint for forfeiture "for good cause shown"). This can add many months or
even years to the process before the owner can get into court without the help of Rule
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41 (g) and its equitable equivalents.

Due process requires that there be an opportunity for a prompt, post-deprivation
opportunity to challenge the seizure. FDIC v. Mallen, 486 U.S. 230,242 (1988)("there is a
point at which an unjustified delay in completing a post-deprivation proceeding would
become a constitutional violation"). Mallen involved a 90 day delay. The Court said it was
not "so long that it will always violate due process."

In U.S. v. James Good Real Propertv,510 US 43, 114 S.Ct.492, 502 (1993), the
Court held that due process requires an adversary hearing before seizure of real property
'Where the govt has a direct pecuniary interest in the outcome of the proceeding." Here,
we are only arguing about the opportunity for a reasonably prompt post-seizure hearing.
The DoJ wants to deprive the owner of any opportunity for a hearing for at least 180-185
days. This is a very serious matter. For example, in Krimstock v. Kelly, 306 F.3d 40 (2d Cir.
2002), the Second Circuit held that due process requires a truly prompt opportunity for a
post-seizure hearing in all DWl vehicle seizure cases under a NYC ordinance, despite the
fact that under that ordinance, the risk of erroneous seizures was minimal and the cars
seized were not of great value. In the typical federal forfeiture case, the risk of error is
much greater and the property may be of great value. A minimum delay of 180 days
before one can be heard in a federal civil forfeiture case would violate due process. Rule
41 (g) and its equitable equivalents provide the procedural mechanism to obtain a prompt
post-seizure hearing. Without them, the courts would still have to enforce the Due Process
Clause by granting the same types of hearings.

5. G(8)(e)(excessiveness must be pleaded under Rule 8(c))

We will not pursue our objection to this singling out of the excessiveness defense.

Respectfully submitted,

David B. Smith

English & Smith
526 King Street, Suite 213
Alexandria, Virginia 22314
(703) 548-8911



Page 6



ENGLISH & SMITH
TELEPHONE ATTORNEYS AT LAW

(703) 548-8911 COURTHOUSE SQUARE E-MAIL ADDRESS
FACSIMILE 526 KING STREET, SUITE 213 WINN FPXINY(aAOL CONM

(703) 548-8935 ALEXANDRIA, VIRGINIA 22314

March 11, 2004

Via email
John K Rabiej
Chief
Rules Committee Support Office
Administrative Office of the Courts
Washington, D.C. 20544

Dear John

I wish to reply briefly to Mr. Cassella's letter of March 11, which is a response to my
letter of March 10. I would appreciate it if you can distribute this letter before the
conference call

The DoJ letter is full of strange contradictions. For example, it asserts that there is
"overwhelming case law stating that challenges to the forfeitability of the property cannot
be raised pretrial" (DoJ Letter at 4), yet all the case law it cites in the letter says precisely
the opposite-at least before the time that the administrative notice letter is sent.1 The rule

'Many courts have made the mistake of limiting the
ambit of Rule 41 (g) motions to the time period before the
administrative notice letter is sent, apparently not
realizing that the mere sending of that letter does not
allow the property owner to get into court quickly to
litigate the forfeiture. This Subcommittee should not
make the same mistake. DoJ's letter at 3 cites a number
of cases where the courts correctly held that a Rule
41(g) motion will lie until the time when the complaint
is filed, which is the time when a property owner can
actually litigate the legality of the forfeiture in the
forfeiture case and therefore has an adequate remedy at
law. That is precisely our position. We made clear in our
letter of March 10 that we do not contend that a Rule
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advocated by DoJ would of course bar a Rule 41 (g) motion even during the period of time
(at least 60 days) between the seizure and the sending of the administrative notice letter.

One wonders, if the case law is so overwhelming in its favor, why does DoJ need
a new rule explicitly prohibiting Rule 41(g) motions? Why not move for Rule 11 sanctions
when defense attorney file Rule 41(g) motions DoJ deems frivolous? The answer is that
the case law does not support DoJ's position. Even DoJ's own case cites and
parentheticals show that.

The DoJ's letter recognizes that a Rule 41(g) motion serves a basically different
purpose than a hardship release petition under §983(f). DoJ Letter at 3 (the issue in Rule
41(e) motions is the legality of the seizure, regardless of whether there is hardship). Yet,
paradoxically, DoJ maintains that the hardship provision of §983(f) somehow provides a
fully adequate legal remedy to claimants whose property was seized illegally!

Contrary to DoJ, NACDL does not have a problem with the hardship provision. But
it is simply not addressed to the question of the legality of the seizure, as DoJ admits And
that is why it is so limited in scope. It makes sense to exclude all monetary instruments
from the scope of the hardship provision precisely because it is appropriate to balance the
claimant's hardship against the risk that the property, if released, will not be available for
forfeiture. No such balancing takes place under Rule 41 (g) because it is addressed to the
wholly different issue of the legality of the seizure.

DoJ makes the Orwellian argument that "Rule G should not be used to undermine
CAFRA or to create grounds for relief that Congress-after much deliberation-chose not
to provide" DoJ Letter at 6 But it is the DoJ proposal that would undermine the CAFRA,
not our position. Again, DoJ has not denied that it proposed this very provision to the
Congress that enacted CAFRA and it was rejected out of hand. Obviously, Congress did
not wish to make Rule 41 (g) relief unavailable prior to the commencement of the forfeiture
action in court-because it is unrelated to the question of hardship Had Congress wished
to replace Rule 41(g) with §983(f), the latter provision would plainly be written very
differently

We would again reiterate that DoJ has cited no authority to support its position that
after the enactment of CAFRA, Rule 41 (g) relief is no longer needed or no longer available
in appropriate circumstances. We do not have a copy of the unpublished magistrate
judge's report and recommendation in the Douleh case. But even if it lends any support to
the DoJ position, which we doubt, it is hardly persuasive authority. The other two district
court decisions cited by the DoJ at 7 merely reiterate pre-CAFRA law. They recognize,

41(g) motion should be available after the filing of the
complaint.
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contrary to the DoJ's position, that a Rule 41(g) motion will lie before the commencement
of the forfeiture action.

Finally, a word about the implications of the Second Circuit's decision in Krimstock
v. Kelly, 306 F.3d 40 (2d Cir. 2002). Unlike DoJ, we do not read that opinion as excluding
federal civil forfeitures from the potential ambit of a due process challenge based on the
failure to afford claimant the opportunity for a post-seizure hearing at a meaningful time.
By attempting to bar Rule 41(g) motions in all circumstances, DoJ is inviting what it most
fears-a constitutional due process ruling that requires an opportunity for a prompt post-
seizure hearing in every case.

I look forward to the conference call tomorrow.

Sincerely,

DAVID B. SMITH
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March 11, 2004 EMAI,

John K. Rabiej
Chief
Rules Committee Support Office
Administrative Office of the United States Courts
Washington, DC 20544

Re: Proposed Rule G, Supplemental Rules for Certain
Admiralty and Maritime Claims

Dear Mr. Rabiej:

Thank you for providing me with a copy of the Department of Justice March 8,
2004, response to my letter of February 16, 2004. Although I have not had an
opportunity to review DOJ's response in depth, I would like to offer the following
comments in reply. My NACOL colleague, David B. Smith, has already provided you
with a reply to the DOJ's response regarding issues about which he is more familiar.

Rule G(2). Complaint. From the beginning of the drafting process, DOJ has
consistently stated its position that no change in the level of particularity from current
Rule E(2)(a) is intended by the new rule. We would be satisfied with the inclusion of
a statement to this effect in the Commentary of the new rule.

We note in passing, however, that DOJ is conflating two different concepts when
it refers to 18 U.S.C. §983(a)(3)(D) as authority for its position with respect to the
particularity requirement. 18 U.S.C. §983(a)(3)(D) addresses the entirely separate
issue of the quantum of evidence the government must have under the Fourth
Amendment and 19 U.S.C. § 1615 when it commences a forfeiture proceeding in court,
not the content of the complaint. As we have repeatedly explained, the sole purpose
of §983(a)(3)(D) was to make clear that the government does not have to show that it
had evidence proving its case by a preponderance of the evidence at the time it
commenced the action. It still has to be able to show that it had probable cause to
believe the property was subject to forfeiture.

Rule G(4)(a)(iil)(B) and Rule G(4)(a)(iv)(C). We withdraw our objection to
notice by publication on a DOJ website based on DOJ's representation that such
publication of notice will not be the sole means of notice to potential claimants.
However, we have seen nothing from DOJ as to when such a website will be set up,
and what efforts will be made to publicize the existence of such a website.
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Rule G(4). Notice. DOJ complains that NACDL:

"fails to distinguish between two quite different concepts: (a)
'service of process' in an in rem civil forfeiture case, which
as in traditional admiralty cases, means service upon the
res for purposes of obtaining in rem jurisdiction; and (b)
provision of notice to potential claimants." (bold emphasis
supplied).

It was our understanding that one of the primary purposes of creating a new Rule
G was "to move out of the traditional admiralty rules all of the provisions that explicitly
relate to forfeiture." Yet DOJ wants to keep antiquated concepts that no longer serve
any beneficial purpose. For example, the concept of serving the property developed
at a time when the offending property was typically a ship involved in smuggling goods
into the United States in order to avoid paying duties at a time when the customs duties
provided the bulk of the revenue for the fledgling country. More often than not, the ship
owners were abroad, beyond the reach of the jurisdiction of the United States. Thus
developed the concept of serving process on the vessel rather than the owner of the
vessel. These concepts no longer apply in the modern world.

The whole purpose behind the Civil Asset Forfeiture Reform Act was to curb the
abuses that were so rampant under the old rules. As one court observed after the
enactment of CAFRA:

Most significantly, as it title implies-Civil Asset Forfeiture
Reform Act-the legislation is primarily remedial in nature.
It is specifically designed to rectify an unfairness to the
individual vis-a-vis the government. It corrects an aberration
that existed previously by leveling the playing field between
the government and persons whose property has been
seized.

United States v. Real Property in Section 9, Township 29 North, 241 F.3d 796, 799 (6th
Cir. 2001) (emphasis in original).

As stated above, it is clear from a review of the history of forfeiture laws that the
early justification for the "personification" doctrine, and the harsh results it visited upon
property owners, are no longer relevant in a modern society which places, such a high
value on the right to own property. As Justice Holmes so powerfully stated:
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It is revolting to have no better reason for a rule than that it
was laid down at the time of Henry IV. it is still more
revolting if the grounds upon which it was laid down have
vanished long since, and the rule simply persists from blind
imitation of the past.

Holmes, The Path of Law, 10 HARV. L. REV. 457, 469 (1897).

We believe that Rule G should be consistent with, and harmonize with, the spirit
and intent of CAFRA. Thus, we believe, the government should be required to serve
process on persons whom it knows have a potential claim to the property.

The government complains (p. 9) that "at the outset of a civil forfeiture case, the
Government often does not know who, if anyone, will claim an interest in the res." But
that is absurd. Most civil forfeitures begin as administrative forfeitures. Judicial
proceedings are commenced only if someone files a claim. At that point, the
government clearly knows the identities of persons who have filed claims. DOJ has
offered no valid reason why those persons should not be served with process like any
other litigant in a civil action.

Even more important, In forfeiture proceedings involving real property, the
government knows who the title holders are. There is no reason why persons with a
title interest in real property should not receive service of process, rather than an email
informing them that their property is about to be forfeited.

Finally, the government acknowledges that the current rules contemplate service
of process. However, the government also claims that this is merely an option, but not
a requirement. We continue to think otherwise.

Rue G(4)(b)(A). Direct Notice by Electronic Mail. DOJ argues that "under the
plain language of the subsection itself, however, email may only be used in cases where
it is 'reasonably calculated to reach the potential claimant.'" However, we believe that
the section as currently drafted implies that "first-class mail, commercial carrier, or
electronic mail" are deemed by the rule to be "reasonably calculated to reach the
potential claimant."

Moreover, DOJ's examples of contexts in which electronic mail is a regularly
accepted practice are simply not germane in the context of civil forfeiture statutes. For
example, financial institutions transfer large sums of money by email because that
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is an accepted practice that both parties expect and are prepared for. The same can
be said of electronic filing by various courts. But no court allows the commencement
of an action by electronic mail. And only lawyers who sign up for electronic filing
participate in the system. Thus, those lawyers expect to receive notices by email.

The same cannot be said for the typical person who has property seized. Very
few people would be sophisticated enough to expect to receive a notice of forfeiture by
electronic mail. And unlike an office setting, where typically only adults have access to
computers, in the home there is always the possibility that a child might open, delete,
or otherwise corrupt an email notice, which could have potentially disastrous
consequences for the property owner.

We are also concerned with DOJ's continued emphasis on providing notice of a
forfeiture action on attorneys. We are naturally concerned about burdening attorneys
with this additional responsibility, especially where they do not actually represent the
person in the forfeiture proceeding. This provision creates a potential liability on the
attorney if the attorney fails to timely pass on the notice to the client.

We question DOJ's intentions, given their vigorous objections to serving process
or other traditional means of direct notice. Indeed, the government even objects to the
requirement that service by mail be certified, return receipt requested. According to
DOJ, regular first class postage is sufficient. The government's reluctance to insure
actual notice to property owners is clearly out of step with the goals of forfeiture reform.

Rule G(4)(b)(iii)(A). For all of the reasons stated above, we find it difficult to
understand how DOJ can continue to object to a requirement that they serve an
incarcerated property owner with certified mail, return receipt requested. Why do they
object so strongly? It can't be because of the extra cost of certified mail Throughout this
rule making process, the government has fought for the minimum standard that the
constitution requires. We think that, in line with the remedial nature of forfeiture reform
legislation, the rules ought to require the government to conform to a higher standard.

Rule G(5)(a). Responsive Pleadings Signed by Attorney. Frankly, we do not
understand DOJ's objection, nor do we agree with Professor Cooper's note in so far as
it states that "(5)(a) envisions a claim made by an entity that can only act through an
agent." We do not read current Rule C(6)(a)(ii) so narrowly. The case law has long
recognized that an attorney may sign the claim on behalf of his or her client where the
client is physically unable to sign the claim in time to meet the deadline for filing. For
example, the client might be abroad and not able to get to the lawyer's office to sign the
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claim. We do not want the rule to prohibit a lawyer from signing the claim on behalf of
the client in such circumstances, and see no legitimate reason for such a prohibition.
Again, the Committee should not lose sight of the fact that the reforms are intended to
make level the playing field to make it easier on a claimant, not more difficult.,

Rule G(5)(b). Answer. There is no legitimate reason to distinguish a civil
forfeiture proceeding from any other civil litigation in this regard, and DOJ has provided
none. Accordingly, Fed.R.Civ.P. 12(a)(4) should apply to these proceedings. The Third
Circuit, in a very well reasoned opinion, reached the same conclusion. United States
v. $8,221,877.16 in U.S. Currency, 330 F.3d 141 149-57 (3d Cir. 2003). No appellate
court has reached a contrary holding.

Nevertheless, once again ignoring the remedial nature of CAFRA, DOJ argues
that CAFRA somehow requires a different result. DOJ's position is, at best,
disingenuous. Nothing in the legislative process of CAFRA suggests that such a result
was contemplated or intended, and we challenge DOJ to produce any Committee notes
that would support such an interpretation. CAFRA merely attempted to incorporate the
time limit for filing an answer from Rule C as it then existed, which used the term
"answer'" rather than responsive pleading."2 No substantive change was intended.

We are in complete agreement with Professor Coopers analysis. In his notes on
the December 9. 2003 conference, Professor Cooper asked: "if a claimant has standing,
why should an answer be required? The government interest could be addressed by
limiting a motion to dismiss to a claimant that establishes standing." As Professor
Cooper suggests, this gives the government all it can reasonably ask for.

Prior to the 2000 amendments, Rule C(6) provided, in relevant part:

If the claim is made on behalf of the person entitled to possession by an agent,
bailee, or attorney, it shall state that the agent, bailee, or attorney is duly
authorized to make the claim.

2 At the time CAFRA was enacted, Rule C(6) provided, in relevant part, as follows:

"Trhe claimant of property that is the subject of an action in rem shall file a claim
within 10 days after process has been executed, . . . and shall serve and file an
answer within 20 days after the filing of the claim."
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Rule G(7). Preservation and Disposition of Property. DOJ complains that "a
drug dealer" should not be able to live in a residence "tax free and without mortgage
obligations." We agree. But what of the situation where the property is actually seized
by the government, e.g., a vehicle. As the government notes, the proceeding may drag
on for years. Should the owner be required to continue making payments while the
government has possession of the vehicle? If so, shou[d the government get the benefit
of all of the post-seizure payments if the government eventually prevails? In the spirit
of fairness and forfeiture reform, we think not.

This concludes our comments to the March 8, 2004, DOJ letter.

V truly yours,

R R RD J TROBERMAN

RJT:nm
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MEMORANDUM

To: Chief Judge David F. Levi
Chair, Advisory Committee on Civil Rules

From: Ned Diver

Date: August 15, 2003

Re: Standing Requirements in Civil Forfeiture Actions Under Proposed Rule G.

The Advisory Committee on Civil Rules is considering a proposal to create a new
Supplemental Rule for civil forfeiture cases.1 Among the changes Proposed Rule G would make
is the creation of a new standing requirement for those wishing to challenge a forfeiture. The
Department of Justice has requested this provision to prevent "straw owners" and others with
minimal interests in the forfeited property from forcing the government to prove the forfeitability
of the property. While the proposal should effectively address the government's legitimate
concerns, there may be significant questions about whether the proposal goes beyond what is
appropriately accomplished by rulemaking, by eliminating what may now be legitimate claims,
and increasing claimants' burden of proof in establishing standing.

I. Overview

Civil forfeiture is adjudicated in an in rem proceeding brought by the government against
property allegedly connected to cnminal activity. Under current law, the government bears the
initial burden of establishing the forfeitability of the property-that is, the property's appropnate
relationship to criminal activity. If it succeeds, a claimant may defeat forfeiture by establishing an
"innocent owner" defense. If the claimant is an owner who was unaware of the cnminal
connection, for example, she may be able to retrieve the property.

The innocent owners defense requires showing both innocence and ownership (where
"ownership" is construed broadly). A claimant may establish standing to challenge a forfeiture,
however, with an interest less than "ownership."

Consequently, a person who would not be able to establish innocent ownership may
nonetheless be able to challenge the government's attempt to establish forfeitability. The
government is concerned that claimants with tenuous connections to the property will be able to

Civil forfeitures are subject to the Supplemental Rules for Certain Admiralty and
Maritime Claims to the Federal Rules of Civil Procedure. Proposed Supplemental Rule G would
be a new rule consolidating requirements for civil forfeiture actions.



stand in for the owner and force the government to put on its forfeitability case. The government
may find such a burden onerous for a number of reasons, including that it may have law-
enforcement reasons for not wishing to put on such a case. The owner, by contrast, is able to
avoid exposing himself through litigation by having a stand-in challenge the forfeiture.

The government's proposal would prevent this result by requiring a claimant to be an
owner-for purposes of the innocent-owner defense-to establish standing to challenge a
forfeiture. It would also allow the government to move to dismiss a claim for lack of ownership
before it establishes forfeitability. A claimant with a minor interest in the property barely
sufficient for Article III standing would consequently not be able to force the government to
prove forfeitability.

The government contends the need for this legislation has arisen as a result of the Civil
Asset Forfeiture Reform Act of 2000 ("CAFRA"). 18 U.S.C. § 983, 985; 28 U.S.C. § 2466-67.
Before CAFRA, the government's initial burden on forfeitability was met by showing probable
cause. The burden would then be on the claimant to establish the property was not forfeitable by
a preponderance of the evidence. CAFRA changed this burden, requinng the government to
show forfeitability by a preponderance of the evidence. Before CAFRA, a sham challenge would
not likely be effective, since the government's burden was so low, and the claimant would have
to present a case establishing a lack of forfeitability. But now, a sham claimant can require the
government to put on evidence sufficient to show forfeitability, a burden it believes it should not
have to meet for nominal claimants, especially because presenting such evidence might be
thought to jeopardize ongoing investigations or prosecutions.

II. Civil Forfeiture

Because of the distinct nature of civil forfeiture actions, standing plays a special role in
this area. To understand civil forfeiture, it is helpful to compare it to criminal forfeiture. Criminal
forfeiture occurs in the context of a criminal trial. The prosecutor general includes a forfeiture
count in the indictment or information. Criminal forfeiture can occur only if the government
prevails on the underlying criminal counts. If, say, the government establishes (beyond a
reasonable doubt) that a defendant is guilty of drug charges, associated property, such as drug
money resulting from the sale of the drugs at issue, can be forfeited. See generally, I Steven L.
Kessler, Civil and Criminal Forfeiture: Federal and State Practice, ch. 4 (Dec. 2002).

In criminal forfeitures, third-party standing is not an issue at trial. A cnminal forfeiture is
an in personam claim against the defendant only. After the forfeiture, claimants are generally
given the opportunity to bring claims against the government in a separate action. If they can
establish a sufficient interest in the property (such as one greater than the defendant's), they may
be able to get the property from the government. See 21 U.S.C. § 853(n).

Civil forfeiture differs in two important ways. First, a civil forfeiture can proceed without
a prior conviction. The property's relationship to the criminal activity must be shown, which
obviously requires a showing of cnminal activity. But that showing is made within the context of
the civil forfeiture proceeding, and need be made only under the lower standard-of-proof
requirement applicable in such proceedings. Until recently, this often only required establishment
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of probable cause as a practical matter. The lower standard of proof required of the government
in civil forfeitures has been one of the pnnciple bases for criticisms directed against it. See H.R.
Rep. No. 105-358(I), at 28 (1997). One concern is that a low standard of proof permits the
government to effectively sanction people for criminal offenses without granting them the
protections afforded criminal defendants.

The Supreme Court has struggled with the relationship between forfeiture and criminal
prosecution, at times describing forfeitures as "quasi crimnal" subject to certain constitutional
protections applicable to criminal proceedings, but not others. Civil forfeitures are subject to the
exclusionary rule under the Fifth Amendment, One 1958 Plymouth Sedan v. Pennsylvania, 380
U.S. 693, 700 (1965); Boyd v. United States, 116 U.S. 524, 533 (1885), but are not subject to the
double jeopardy clause. United States v. Ursery, 518 U.S. 267, 303 (1996).

The second-and for present purposes, perhaps most important-difference is that a civil
forfeiture action is a proceeding in rem. As such, the formal defendant is not the property owner
or the alleged cnrminal, but the property itself "It is the property which is proceeded against, and,
by resort to a legal fiction, held guilty and condemned as though it were conscious instead of
inanimate and insentient." Various Items of Personal Property v. United States, 282 U.S. 577,
581 (1931). The property is "guilty"-that is, forfeitable-if it is sufficiently involved with
criminal activity.

The property cannot itself commit criminal acts, of course, so it must be related to a
person's criminal activity. But the identity of that person is irrelevant to the "guilt" of the
property. The criminal actor need not be the owner of---or anyone with a substantial interest
in-the charged property. As long as the property was used in the commission of the crime, was
a proceed of the criminal activity, or was otherwise related to the crime in an appropriate way, it
is forfeitable as an initial matter regardless of whose property it is or was at the time of the
crime's commission. Innocent owners may be able to block a forfeiture by way of an affirmative
defense, but initial determination of forfeitability does not turn on the distribution of property
rights in the "guilty" property.

Another consequence of the in rem nature of civil forfeiture proceedings is that, unlike
cnminal forfeiture, it resolves all claims in the property. "By virtue of its forfeiture judgment and
the fact that the time for filing ancillary petitions has run or such proceedings have been
concluded, the government succeeds as against the world to the defendant's property. In other
words, the government has effectively quieted its title to the defendant's property and owns it
outright." United States v. Gilbert, 244 F.3d 888, 891 (1 1th Cir. 2001). Accordingly, while the
property is the formal defendant, one might say that everyone is the functional defendant, for all
potential claims will be extinguished by a successful forfeiture action.

As a result, a person with an interest in a piece of property the government seeks to forfeit
must successfully challenge the forfeiture in order to preserve that interest. In order to do so, such
a claimant must establish standing to contest the forfeiture. Legitimate owners have standing
without question But an issue arises with respect to those with lesser property interests. Of
special significance are "straw owners"-title holders with no genuine interest in the
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property-and those with nothing more than a possessory interest. How far standing to challenge
a forfeiture should extend is addressed by the government's proposal.

III. CAFRA

The government's proposal to add a standing requirement to the Rules is a response, in
part, to certain changes to civil forfeiture law made by the Civil Asset Forfeiture Reform Act of
2000. 18 U.S.C. § 983, 985; 28 U.S.C. § 2466-67. CAFRA was passed in response to a
perception that there was a certain amount of abuse of civil forfeiture, and that the law as it then
stood was unfair to property holders in a number of ways.

CAFRA made two changes that are significant here. First, it raised the standard of proof
required of the government in proving forfeitability. 18 U.S.C. § 983(c). And second, it created a
uniform innocent-owner defense. § 983(d).

Under the previous law, the government ordinarily had to show only that it had probable
cause to seize the property. And the government could meet that burden with hearsay evidence.
Stefan J. Cassella, The Civil Asset Forfeiture Reform Act of 2000: Expanded Government
Forfeiture Authority and Strict Deadlines Imposed on All Parties, 27 J. Legis. 97, 108-09 (2001).
Following such a showing, the burden shifted to the claimant to show, by a preponderance of the
evidence, that the property was not forfeitable. Id. Because the government's burden was so
easily met, this effectively placed the burden on the claimant in most cases. The claimant cown!4
also prevail under some-but not all-forfeiture statutes by establishing an affirmative defense
of innocent ownership.

Under CAFRA, the government presents its case first and has the burden of establishing
forfeitability by a preponderance of the evidence. § 983(c)(1). The claimant then may respond
with evidence to defeat forfeitability, and may present affirmative defenses, including the
innocent-owner defense, which is now available in all civil forfeiture actions. § 983(d)(1) ("An
innocent owner's interest in property shall not be forfeited under any civil forfeiture statute.").
Accordingly, after the government presents its case on forfeitability, the claimant can respond by
establishing that she is an innocent owner by a preponderance of the evidence. § 983(d). Even if
the property is adjudged "guilty," the claimant may defeat a civil forfeiture if she meets the
burden of establishing that she is an innocent owner.

To meet this burden, a claimant must establish both innocence and ownership. Innocence
is established in a number of ways, depending on the circumstances. For these purposes, it is
sufficient to say that innocence is established if the owner did not know of the conduct giving
rise to the conduct and took available steps to prevent such conduct and report it to law
enforcement.2

2 Section 983(d) provides:

(2)(A) With respect to a property interest in existence at the time the illegal
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conduct giving rise to forfeiture took place, the term "innocent owner" means an
owner who-
(i) did not know of the conduct giving rise to forfeiture; or
(ii) upon learning of the conduct giving rise to the forfeiture, did all that
reasonably could be expected under the circumstances to terminate such use of the
property.
(B)(i) For the purposes of this paragraph, ways in which a person may show that
such person did all that reasonably could be expected may include demonstrating
that such person, to the extent permitted by law-
(I) gave timely notice to an appropriate law enforcement agency of information
that led the person to know the conduct giving rise to a forfeiture would occur or
has occurred; and
(II) in a timely fashion revoked or made a good faith attempt to revoke permission
for those engaging in such conduct to use the property or took reasonable actions
in consultation with a law enforcement agency to discourage or prevent the illegal
use of the property.
(ii) A person is not required by this subparagraph to take steps that the person
reasonably believes would be likely to subject any person (other than the person
whose conduct gave rise to the forfeiture) to physical danger.
(3)(A) With respect to a property interest acquired after the conduct giving rise to
the forfeiture has taken place, the term "innocent owner" means a person who, at
the time that person acquired the interest in the property-
(i) was a bona fide purchaser or seller for value (including a purchaser or seller of
goods or services for value); and
(h) did not know and was reasonably without cause to believe that the property
was subject to forfeiture.
(B) An otherwise valid claim under subparagraph (A) shall not be denied on the
ground that the claimant gave nothing of value in exchange for the property if-
(i) the property is the primary residence of the claimant;
(ii) depriving the claimant of the property would depnve the claimant of the
means to maintain reasonable shelter in the community for the claimant and all
dependents residing with the claimant;
(iii) the property is not, and is not traceable to, the proceeds of any criminal
offense; and
(iv) the claimant acquired his or her interest in the property through marriage,
divorce, or legal separation, or the claimant was the spouse or legal dependent of a
person whose death resulted in the transfer of the property to the claimant through
inheritance or probate,

except that the court shall limit the value of any real property interest for which
innocent ownership is recognized under this subparagraph to the value necessary
to maintain reasonable shelter in the community for such claimant and all
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"Ownership" is defined fairly broadly in the statute. An "owner" for purposes of the
defense is "a person with an ownership interest in the specific property sought to be forfeited,
including a leasehold, lien, mortgage, recorded secunty interest, or valid assignment of an
ownership interest; and (B) does not include (i) a person with only a general unsecured interest
in, or claim against, the property or estate of another; (ii) a bailee unless the bailor is identified
and the bailee shows a colorable legitimate interest in the property seized; or (iii) a nominee who
exercises no dominion or control over the property." § 983(d)(6). Nor does it include other lesser
property interests, such as possessory interests other than the recognized bailment interests.

Thus, the government may obtain ownership of the property if (1) it shows forfeitability;
and (2) the claimant fails to establish (a) that he has a sufficient interest in the proper to be an
"owner," or (b) that was innocent according to the statute. As a result of this order of required
showings, it is possible for a claimant to prevail without reaching the question of innocent
ownership. Once a claimant has standing, she is able to put the government to its proof on
forfeitability, regardless of whether she is ultimately either innocent or an owner. If the
government falls to establish forfeitability, the claimant may prevail without having to establish
innocent ownership.

IV. Standing in Civil Forfeiture Actions

Standing deternmnations, of course, involve statutory, constitutional, and prudential
considerations. There are no generally applicable substantive statutory limits on standing to file a
claim based on the kind of property interests a person claims to have in property of which the
government seeks forfeiture. CAFRA states that "any person claiming an interest in the seized
property may file a claim asserting such person's interest in the property." 18 U.S.C.
§ 983(a)(4)(A). The statute does not elaborate on what a "person claiming an interest" is,
suggesting that it is not meant to impose any substantive restrictions on who may make a claim.
The lack of substantive statutory limitations on standing means that statutory standing is met by
fulfilling the procedural requirements for filing a claim in the forfeiture statutes and
Supplemental Rule C(6). United States v. Cambio Exacto, S.A., 166 F.3d 522, 527 (2d Cir.
1999); United States v. $515,060.42, 152 F.3d 491, 497 (6th Cir. 1998); United States v.
$2,857.00, 754 F.2d 208, 213 (7th Cir. 1984); David B. Smith, Prosecution and Defense of
Forfeiture Cases, ¶ 9.04[2] [a], at 9-68 (Dec. 2002).

dependents residing with the claimant.
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For Article mI standing,3 the claimant must be able to show an injury that would be
redressable by the return of the property. In most cases, injury is established by pleading some
property interest in the seized item. For the most part, courts have held that nearly any interest in
the property, including possessory and security interests are sufficient. "Such interests in property
usually confer standing because they are 'reliable indicators of injury that occurs when property
is seized."' Cambio Exacto, 166 F.3d at 526 (2d Cir. 1999); accord United States v. $81,000, 189
F.3d 28, (1st Cir. 1999); $515,060.42, 152 F.3d at 497 (6th Cir. 1998) ("[A]n owner or possessor
of property that has been seized necessarily suffers an injury that can be redressed at least in part
by the return of the property."); accord United States v. Contents ofAccounts Nos. 3034504504
and 144-07143 at Merrill, Lynch, Pierce, Fenner and Smith, Inc., 971 F.2d 974, 985 (3d Cir.
1992); Smith, ¶ 9.04[a], at 9-70; Kessler, § 3:12 ,at 3-96 to 3-99.

' Courts are nearly unanimous in requiring constitutional standing. Nonetheless, there is a
genuine question whether the Constitution has anything to say about standing to challenge a
forfeiture, as the Second Circuit has noted. United States v. $557,933.89, 287 F.3d 66, 79 n.9 (2d
Cir. 2002). Article IlI standing doctrine is based on the requirement that courts only resolve
"cases and controversies." But so long as the government has established its own standing, there
is a constitutional case-between the government and the property. "Indeed, because 'the party
invoking federal jurisdiction bears the burden of establishing' standing, it might very well be
argued that, at least as far as Article rIn-as opposed to statutory-standing goes, the claimant
bears no burden at all, as it is really the government which is invoking the power of the federal
courts to effect the forfeiture." Id. (quoting Lujan v. Defenders of Wildlife, 504 U.S. 555, 561
(1992)).

A challenge to a civil forfeiture action is in the nature of an intervention. See United
States v. One-Sixth Share of James J. Bulger in All Present and Future Proceeds of Mass
Millions Lottery Ticket No. M2462333, 326 F.3d 36, 40 (1st Cir. 2003) ("[D]efenses against the
forfeiture can be brought only be third parties, who must intervene."). The Supreme Court has
expressly declined to decide whether intervenors under Federal Rule of Civil Procedure 26 must
independently meet the requirements of Article III standing, Diamond v. Charles, 476 U.S. 54,
68 (1986), and the circuits have split on the issue. Compare Ruiz v. Estelle, 865 F.2d 1197 (1 1th
Cir. 1989) (no Article IU standing requirements) and Chiles v. Thornburgh, 161 F.3d 814 (5th
Cir. 1998) (same) with Mausolf v. Babbitt, 85 F.3d 1295 (8th Cir. 1996) (holding that "the
Constitution requires that prospective intervenors have Article III standing to litigate their claims
in federal court"); City of Cleveland v. Nuclear Regulatory Comm'n, 17 F.3d 1515 (D.C. Cir.
1994). Article IHI is always a requirement for intervenors if the original parties do not remain in
the suit. Arizonans for Official English v. Ariz., 520 U.S. 43, 65 (1997); Diamond, 476 U.S. at
62.

Because the courts generally speak of Article Ill requirements, I will assume Article II
does impose requirements on claimants. If this is not true, then the requirements imposed under
the Article III rubric may simply be considered prudential limitations on standing.
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Two important, and distinct, questions anse First, what interests in the property suffice
for standing? And second, what kind of showing must be made that one actually has those
interests, whatever they are determined to be?

A. Property Interests Sufficient For Standing.

The cases are not entirely uniform with respect to what interests will suffice, but in broad
outline, nearly all cases agree that possession can be sufficient for standing. See U.S. Dep't of
Justice, Asset Forfeiture Law and Practice Manual, at 4-32 to 4-33 (1998) ("To have standing,
one must have an ownership or possessory interest in the res, although the courts offer a number
of variations on this theme."). See, e.g., One-Sixth Share, 326 F.3d at 41 (1st Cir. 2003) ("At the
initial stage of intervention, the requirements for a claimant to demonstrate constitutional
standing are very forgiving. In general, any colorable claim on the defendant property suffices.");
Cambio-Exacto, 166 F.3d at 527 (2d Cir. 1999) ("We have ... recognized that the possession of
property may ... confer standing to challenge its forfeiture."); $81,000, 189 F.3d at 35 (1st Cir.
1999) ("Courts generally do not deny standing to a claimant who is either the colorable owner of
the res or who has any colorable possessory interest in it."); $515,060.42, 152 F.3d at 497 (6th
Cir. 1998) ("[A] claimant must have a colorable ownership, possessory or security interest in at
least a portion of the defendant property."); Contents of Accounts, 971 F.2d at 985 (3d Cir. 1992)
("Courts generally do not deny standing to a claimant who is either the colorable owner of the res
or who has any colorable possessory interest in it."); United States v. Four Million, Two Hundred
Fifty-Five Thousand, 762 F.2d 895, 907 (1 lth Cir. 1985); United States v. 1982 Sanger 24'
Spectra Boat, 738 F.2d 1043, 1046 (9th Cir. 1984) ("A lesser property interest such as possession
creates standing."); cf. United States v. $94,000.00, 2 F.3d 778, 790 (7th Cir. 1992) ("[T]here is
authority for the proposition that standing may be conferred in forfeiture cases on the basis of
possessory interests alone.")

The Fifth Circuit has stated that an "ownership interest" is required. E.g., United States v.
One Parcel of Real Property, 831 F.2d 566, 567-68 (5th Cir. 1987). It has clarified, however, that
for purposes of determining standing, "the term owner should be broadly interpreted to included
any person with a recognizable legal or equitable interest in the property." United States v.
$38,570, 950 F.2d 1108, 1112 n.4 (5th Cir. 1992). The Eighth Circuit has also stated that
claimants must show "ownership." But again, the term "owner" seems to be shorthand for a
broad set of property interests. "To have standing, a claimant ... need only show a colorable
interest in the property, redressable, at least in part, by the return of the property." United States
v. One Lincoln Navigator 1998, 328 F.3d 1011 (8th Cir. 2003); see also United States. v. One
1945 Douglas C-54 (DC-4) Aircraft, 604 F.2d 27, 28 (8th Cir. 1979) ("Broadly speaking,
ownership may be defined as having a possessory interest in the res, with its attendant
characteristics of dominion and control."). The Eighth Circuit did hold, however, that possession
of real property by the parents of the owner was not a sufficient interest to satisfy the ownership
requirement. United States v. One Parcel of Property, 51 F.3d 117, 121 (8th Cir. 1995). As
residents, they undoubtedly would be injured by the forfeiture in a way redressable by a
successful challenge to the forfeiture, which would likely be enough in other courts. See United
States v. 8402 W. 132nd St., 103 F. Supp. 2d 1040, 1043 (N.D. f1l. 2000) (resident who would be
made homeless had standing to contest forfeiture).
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One consistently recognized limit is that unsecured creditors do not have standing to
contest civil forfeitures. "[T]he federal courts have consistently held that unsecured creditors do
not have standing to challenge the civil forfeiture of their debtors' property." One-Sixth Share,
326 F.3d at 44 (1st Cir. 2003) (quoting United States v. $20,193.39, 16 F.3d 344, 346 (9th Cir.
1994)).

Although all kinds of interests in the property are normally sufficient to establish standing
to challenge a forfeiture, most courts have required that there be some substance to interest.
Courts have been generally held that standing is not available to those with no more than a
"naked claim of possession." Cambio Exacto, 166 F.3d at 527 (2d Cir. 1999); $557,933.89, 287
F.3d at 79 n.10 (2d Cir. 2002); $515,060.42, 152 F.3d at 498 (6th Cir. 1998); United States v.
$191,191.00, 16 F.3d 1051, 1058 (9th Cir. 1994); United States v. $321,470.00, 874 F.2d 298,
303 (5th Cir. 1989). But cf., Mantilla v. United States, 302 F.3d 182, 185 (3d Cir. 2002)
(assuming, without deciding, that claimant who held the keys to seized car without explanation
had standing). In most cases, the courts have not, however, required much. See, e.g.,
$191,191.00, 16 F.3d at 1051 (9th Cir. 1994) ("Mere unexplained possession will not be
sufficient. However, where a claimant asserts apossessory interest and provides some
explanation of it (e.g., that he is holding the item for a friend), he will have standing.");
$557,933.89, 287 F.3d at 79 n.10 (2d Cir. 2002) (where claimant's verified claim that he was
owner sufficient to establish standing); $321,470.00, 874 F.2d at 304 (5th Cir. 1989) ("[T]he
possessory interest [must] be a colorably lawful one."). Some courts have required that bailees
name the bailor in order to establish that their possession is colorably lawful. United States v.
Currency, U.S. $42,500.00, 283 F.3d 977, 983 (9th Cir. 2002); $321,470, 874 F.2d at 304 (5th
Cir. 1989). But like most issues in this area, exactly how much more than "naked possession" is
required is not entirely clear or consistent. See, e.g., $515,050.42, 152 F.3d at 498 (6th Cir. 1998)
("The assertion of simple physical possession of property as a basis for standing must be
accompanied by factual allegations regarding how the claimant came to possess the property, the
nature of the claimant's relationship to the property, and/or the story behind the claimant's
control of the property."). At minimum, it appears the possession must be at least "colorably
lawful."

In an attempt to prevent challenges by "straw owners," many courts have held that those
with formal title to property, but who do not maintain "dominion and control" over the property
may be denied standing. See, e.g., One-Sixth Share, 326 F.3d at 44 (1st Cir. 2003); $81,000, 189
F.3d at 37 (1st Cir. 1999); Cambio Exacto, 166 F.3d at 527 (2d Cir. 1999); Contents of Accounts,
971 F.2d at 985-86 (3d Cir. 1992);$38,570, 950 F.2d at 1113 (5th Cir. 1992); United States v.
526 Liscum Dr., 866 F.2d 213, 217 (6th Cir. 1989); United States v. 900 Rio Vista Blvd., 803 F2d
625, 630 (1lth Cir. 1986); One 1945 Douglas C-54, 604 F.2d at 28 (8th Cir. 1979). This limits
the ability of criminals to protect their property by placing ownership of property in the name of a
relative, for instance. In such cases, the titled person is not viewed as the "true owner." $81,000,
189 F.3d at 36.

The Second Circuit has tied the straw owner (and "naked possessor") analysis to
constitutional injury. Where an "owner" is one in name only, then he will not actually be harmed
by the forfeiture, it has said. Where that is the case, it is appropriate to deny standing. Cambio
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Exacto, 166 F.3d at 527 (2d Cit. 1999) ("It is because of the lack of proven injury that we have,
for example, denied standing to 'straw' owners who do indeed 'own' the property, but hold title
to it for somebody else.").

Some courts have rejected such attempts to flush out straw owners. See United States v. 5
S 351 Tuthill Rd., 233 F.3d 1017, 1023 (7th Cir. 2001) (possibility of monetary gain on sale of
item establishes sufficient interest in forfeited property, despite lack of dominion and control);
United States v. Certain Real Property Located at 16510 Ashton, 47 F.3d 1465, 1471 (6th Cit.
1995) ([W]hether or not [claimant] proves to be a straw man at the hearing, as the record title
holder, he is entitled to notice and a hearing before being deprived of his interest in the
property.") (Martin, J., writing for the court); but see 16510Ashton, 47 F.3d at 1472 (Engel J.,
concurring) ("If [claimant's] only connection with the forfeited property were that of a naked title
holder ... I might agree with the trial judge's determination that he lacked standing .... "). It is not
always clear, however, whether the courts are focusing on the interests that suffice, or the
showing that must be made. It appears that at least some of the time, courts accept that straw
ownership is not sufficient for standing, but that legal title is itself sufficient evidence of genuine
ownership for purposes of the standing inquiry. See One Lincoln Navigator, 328 F.3d at 1013
(8th Cir. 2003) ("[A]lthough there is evidence that [claimant] has only 'bare legal title,' we
conclude that is sufficient to confer Article MI standing to contest the forfeiture."); $191,910.00,
16 F.3d at 1058 (9th Cit. 1994) ("[A] simple claim of ownership will be sufficient to create
standing to challenge a forfeiture."). In any event, most courts would probably reject the claim of
a straw owner if that status could be sufficiently established at the time of the standing
determination.

In sum, courts have generally held that a broad range of interests in the property at
issue--ncluding lawful possession-are sufficient to establish standing. Most courts, attempting
to weed out straw owners, require that the interests at issue have a degree of substance to them,
or be explained. The scope of the property interests required for standing does not appear to have
changed significantly since the passage of CAFRA. It may be that recent cases are somewhat
more consistent in permitting more possessory interests, and somewhat more likely to permit
what may be cases of straw ownership, but there has not been a significant shift with respect to
this issue over the last several decades.

B. Required Showing.

Somewhat less settled is the issue of what showing a claimant must make, and when it
must be made. Courts have consistently labeled standing a "threshold" issue. E.g., $557,933.89,
287 F.3d at 78 (2d Cit. 2002); Cambio Exacto, 166 F.3d at 526 (2d Cir. 1999); United States v.
$9,041,598.68, 163 F.3d 238, 245 (5th Cir. 1999);$38,570, 950 F.2d at 1111 (5th Cir. 1992). A
claimant must consequently establish standing in order to get her feet in the door, as it were.
Courts have also been fairly consistent that only a "colorable" interest in the property need be
shown. See, e.g., One-Sixth Share, 326 F.3d at 41 (1st Cir. 2003); One Lincoln Navigator 1998,
328 F.3d at 1013 (8th Cir. 2003); $557,933.89, 287 F.3d at 79 (2d Cir 2002); $81,000, 189 F.3d
at 35 (1st Cir. 1999) ("Courts generally do not deny standing to a claimant who is either the
colorable owner of the res or who has any colorable possessory interest in it."); $515,060.42, 152
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F.2d at 497-98 (6th Cir. 1998); Contents of Accounts, 971 F.2d at 985 (3d Cir. 1992); $38,570,
950 F.2d at 1112 (5th Cir. 1992) $321,470.00, 874 F.2d at 304 (5th Cir. 1989) ("colorably lawful
interest").

Courts and commentators have commonly distinguished this threshold showing of a
colorable interest from the ments of the claimants' claim. When standing is at issue, "a claimant
need not prove the underlying merits of the claim." One Lincoln Navigator, 328 F.3d at 1013
(8th Cir. 2003); accord, One-Sixth Share, 326 F.3d at 41 (1st Cir. 2003); $557,933.89, 287 F.3d
at 78 (2d Cir. 2002); $81,000, 189 F.3d at 35 (1st Cir. 1999); $515,060.42, 152 F.2d at 497 (6th
Cir. 1998); $38,570, 950 F.2d at 1112 (5th Cir. 1992). The burden of proof is on the claimant,
e.g., $38,570, 950 F.2d at 112, but that burden is generally not especially great. See, e.g., One-
Sixth Share, 326 F.3d at 41 ("At the initial stage of intervention, the requirements for a claimant
to demonstrate constitutional standing are very forgiving.").

Establishing the requisite property interest at trial requires a different-and ordinary more
substantial-showing. But if a claimant fails to establish ownership at trial (when putting on an
innocent owner defense, for instance), that will not undermine the previous finding of standing,
which ordinarily will have required only a colorable interest in the property. See $557,933.89,
287 F.3d at 78 (2d Cir. 2002); $9,041,598.68, 163 F.3d at 245 (5th Cir. 1998) (disagreeing with
district court finding of lack of standing based on jury verdict finding no ownership); United
States v. Hooper, 229 F.3d 818, 820 n.4 (9th Cir. 2000) ("The district court's concluding
statement that Claimants lacked 'standing' is simply another way of stating that Claimants had
failed to establish on the merits a property interest entitling them to relief."). Stefan Cassella of
the Asset Forfeiture and Money Laundering Section of the Department of Justice has endorsed
the view that standing should be treated as a threshold issue, and should be kept distinct from the
ultimate determination of ownership:

[T]he better practice would be to refer to the threshold Article I1
"case-or-controversy" requirement as one that necessitates a showing by the
claimant that he has standing to litigate his or her claim, and to refer to the
ultimate question of ownership as part of the claimant's affirmative defense. That
would make clear what has always been the rule: a person with a "colorable
interest" in the defendant property is allowed in the courthouse door to litigate his
claim, but once inside, the claimant is required to show that he satisfies all of the
indicia of ownership as part of his affirmative defense. As the outcome in
$9,041,598.68 illustrates, there will be claimants who are able to establish
standing to contest a forfeiture at the outset of the proceeding by showing that
they have a colorable interest in the property (e.g., by showing that their name is
on the title to the property, or that they have possession of it) yet they will be
unable to establish the requisite ownership interest under § 983(d)(2)(A) at trial.

Stefan D. Cassella, The Uniform Innocent Owner Defense to Civil Asset Forfeiture: The Civil
Asset Forfeiture Reform Act of 2000 Creates a Uniform Innocent Owner Defense to Most Civil
Forfeiture Cases Filed by the Federal Government, 89 Ky. L.J. 653, 676-77 (2001).
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At the pleading stage, it makes sense to permit the claimant to establish standing on a
very limited showing. Thus, cases decided on the pleadings tend to speak only of a requirement
that the claimant allege facts establishing standing-in most cases, facts that would establishing a
facially colorable interest in the res. E.g., $191,910.00, 16 F.3d at 1057 (9th Cir. 1994). But
language in at least one case appears to create a requirement that the claimant present evidence
along with the claim. $38,570, 950 F.2d at 113 (5th Cir. 1992) ("Ordinarily, ... a claimant is
required to submit some additional evidence of ownership along with his claim in order to
establish standing to contest the forfeiture."). But see Smith, ¶ 9.04, at 9-70.7 ("There is no
justification or authority for requiring a claimant to submit proof of standing along with a
claim."). Regardless of whether evidence is required to be submitted along with the claim, if the
government challenges the claimant's standing, the claimant will generally be required to come
forward with proof establishing a colorable interest in the property.

When the facts related to standing are in dispute, the burden on the claimant can vary
from case to case. There seem to be two general tracks that litigation of the issue takes in
standing challenges that go beyond the pleadings. Standing can be litigated as an issue in
summary judgment motions, or the court can itself resolve the factual issues, often after an
evidentiary hearing.4

On summary judgment, the burden on the claimant is presumably the familiar one: the
claimant must establish that there is at least a genuine issue of material fact as to the requisite
property interest. "[A]lthough at the motion to dismiss stage it is enough to allege the elements of
standing, at the summary judgment stage the party with the burden of demonstrating standing
must demonstrate that there is a genuine issue of material fact as to the standing elements ....."
United States v. $57,790.00, 263 F. Supp. 2d 1239, 1242 (S.D. Cal. 2003); see also $515,060.42,
152 F.3d at 499 (6th Cir. 1998) ("Here, the real question is ... whether there was sufficient proof
of property interests to establish standing and avoid summary judgment."). In some cases, courts
have resolved the issue in the context of a summary judgment motion, but have not discussed the
standard applied. See, e.g., United States v. $122,043.00, 792 F.2d 1470 (9th Cir. 1986);
$321,470.00, 874 F.2d 298 (5th Cir. 1989).

Because standing is a legal issue, however, courts may resolve standing issues on their
own. Cambio Exacto, 166 F.3d at 526 (2d Cir. 1999); Contents of Accounts, 971 F.2d at 984 (3d
Cir. 1992). "If a threshold issue of Article III standing raises material fact disputes, including
credibility issues, the district court may conduct an evidentiary hearing and resolve them." One
Lincoln Navigator, 328 F.3d at 1014 (8th Cir. 2003). Indeed, an evidentiary hearing may be
required in certain cases, such as where credibility determinations must be made to resolve the
issue. United States v. 1998 BMW "I" Convertible, 235 F.3d 397, 400 (8th Cir. 2000). As a
general matter, the choice of which approach to take would appear to be a matter of discretion.
See Smith, ¶ 9.04, at 9-70-9 ("Where the determination of a standing question requires the taking
of evidence, it is within the court's discretion to leave the matter unresolved until trial.").

4 This tracks standard practice. See infra, at 26.
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These approaches may not be as different as they appear, however. For, as discussed,
courts consistently state that all that claimant need establish is a "colorable" interest in the
property. Courts have not elaborated on what "colorable" means in this context. But it is clearly
something less than establishing an ownership interest by a preponderance of the evidence. As
noted, the prevailing view would seem to be that sufficient averments in the claim together with
some supporting evidence will ordinarily be sufficient. This standard should at least be in the
neighborhood of a requirement that claimant produce sufficient evidence to permit a jury to
conclude that the claimed property interest is genuine. See Smith, 1 9.04, at 9-70.9 ("Any
disputed issue of fact, such as who owns the property, can then be decided by a jury. All that
needs to be shown at the preliminary stage is a 'facially colorable interest in the proceedings
sufficient to satisfy the case-or-controversy requirement and prudential considerations defining
and limiting the role of the court."') (quoting $557,933.89, 287 F.3d at 78-89, and collecting
cases). In any event, in both instances, the court resolves the standing question without fully
resolving issues going to the merits of the case.

In some decisions, courts appear to have gone further, making ultimate determinations of
the property interests of the claimant. In Contents of Accounts, for instance, the Third Circuit
analyzed the district court's finding of straw ownership for clear error, 971 F.2d at 987, even
though it had stated that standing is available to a claimant "who is either the colorable owner of
the res or who has any colorable interest in it." Id. at 985. See also $81,000, 189 F.3d at 41-42
(1st Cir. 1999) ("After carefully reviewing the grand jury testimony, we disagree with the district
court's conclusion and hold that [claimant] did indeed exercise sufficient dominion and control
over the res to have standing in this civil forfeiture proceeding."). It may be that these courts
were only determining that the claimant had a colorable claim, but the language of the opinions,
together with the searching inquiry into the facts, suggests something more. Cf United States v.
Morgan, 224 F.3d 339 (4th Cir. 2000) (reviewing factual findings of ownership in criminal
forfeiture).

Over the last few years, courts have become somewhat more insistent on distinguishing
the standing issue-a threshold determination of a colorable interest-from the "merits" of the
claim-including assessment of the actual interests the claimant has in the res. In One Lincoln
Navigator, the court set aside a district court finding going to ownership. The court noted that
"[ilf a threshold issue of Article III standing raises material fact disputes, including credibility
issues, the district court may conduct an evidentiary hearing and resolve them." 328 F.3d at 1014
(8th Cir. 2003). But the district court's findings with respect to whether claimants had a real
ownership interest or merely "bare legal title," was a merits issue that must be resolved by the
jury. Id. A court could make such a finding before tnal, the court held, only "in accordance with
Rule 56 standards." Id. Because the district court had resolved genuine issues of material fact in
reaching its conclusions, summary judgment had been erroneously granted. Id.

As noted, the Second and Fifth Circuits have both set aside district court determinations
that the claimant lacked standing based on jury determinations. $557,933.89, 287 F.3d at 79 (2d
Cir. 2002); $9,041,598.68, 163 F.3d at 245 (5th Cir. 1999). The Fifth Circuit noted that this
required it to review what should be a threshold issue by assessing the merits of the case.
"Allowing a district court to revisit the question of standing post-verdict necessarily invites this
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Court to chase its tail-we ought to review standing as a threshold matter yet in order to do so we
must review the merits." $9,041,598.68, 163 F.3d at 245. The Second Circuit followed this
reasoning, emphasizing that as a result, district courts should limit the standing inquiry to the
threshold determination of whether there is a colorable interest. $557,933.89, 287 F.3d at 79. Cf
United States v. $242,484.00, 2003 WL 21488882, at *13 n.6 (1 lth Cir. June 30, 2003) (opinion
withdrawn without comment, July 23, 2003). But see $57,790.00, 263 F. Supp. 2d at 1245 (S.D.
Cal. 2003) (holding that claimants "must prove their standing to contest the forfeiture at trial by a
preponderance of the evidence.").

Although this area of the law remains somewhat muddy, there is a fairly well-defined
prevailing view. Standing challenges are often made on the pleadings, at which stage it should be
enough to properly allege the requisite interest in the property. When evidence is required for a
standing determination, standing may be litigated at the summary judgment stage subject to the
requirements of Rule 56. Alternatively, the court may make factual findings, but only so far as is
necessary to determine that the claimant has a sufficient colorable interest in the res. And once
this threshold determination of standing is made based on evidence, the issue is treated as
resolved. The fact that a claimant is later found to have no genuine interest will not defeat
standing, which is settled "at the threshold" on the limited determination of a mere colorable
interest.

Because standing requires only a limited showing, a person who in fact lacks the requisite
interests for standing may obtain standing if he can make a colorable showing of having those
interests. As a result, nominees and straw men with enough evidence to establish a colorable
interest, among others, may be able to obtain standing to challenge a forfeiture.

V. The Government's Concern.

Proposed Rule G seeks to address certain consequences that have resulted from the
forfeiture standing doctrine in CAFRA-governed cases. CAFRA did not expressly change the
rules of standing, and there has been no dramatic shift in the case law on standing. But the
combination of these standing rules and CAFRA has resulted in a set of circumstances that
perrmt illegitimate claimants to take advantage of the system in certain cases.

The fundamental concern is that a person with either minimal interests in the property, or
no interests at all, will be able to obtain standing and force the government to prove forfeitability,
thereby incurring all of the costs associated therewith. To be sure, such claimants could obtain
standing before CAFRA. And just as now, a person with no genuine interest in the property may
be able to prevail, but the threat such claimants represent has become significantly greater.

Before CAFRA, a claimant who barely met minimal standing requirements could force
the government to meet its initial burden, but that burden was easily met. After that, the claimant
would need either to prove that the property was not forfeitable by a preponderance of the
evidence, or to establish an affirmative defense, such as innocent ownership, if available.

Now, by contrast, once the claimant meets the standing requirement, it is possible for her
to prevail without making any further showing. If the government is successful in meeting its
burden, then the claimant will prevail only if she can establish an innocent-ownership defense.
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But because innocent ownership is an affirmative defense, those issues need be litigated only
after the government has put on its case. Obtaining standing is sufficient to put the government to
its proof-a showing much more substantial than was previously required. And standing, under
the cases, is often very easily obtained. The result is that a person with no real chance of
establishing innocent ownership, or who has no actual legal interest in the property at all, may
still find it valuable to challenge a forfeiture, because if she can establish standing, that may be
enough. She can put the government to its proof.

According to the government, this situation invites abuse. Those with no significant
interest in the property can be used by wrongdoers to easily and cheaply challenge forfeitures.
The real owners, meanwhile, are protected from exposing themselves through litigating the
forfeiture. The government, by contrast, must expose what may be an ongoing investigation to
make its case. And after it expends the resources necessary to put on its case, the government
may fall short of establishing the forfeitability of the property, requinng it, in certain cases, to
turn over the property to a person with no legitimate claim to the res.

The government has highlighted the following examples of cases in which it believes
undeserving claimants have been granted standing. In one case, the court assumed, without
deciding, that a claimant had standing who had held the keys to a car moments before it was
seized. Mantilla v. United States, 302 F.3d 182 (3d Cir. 2002). In another, a resident of a seized
property obtained standing because he would be rendered homeless by a forfeiture, even though
he had no ownership rights in the property. United States v. 8402 W. 132nd St., 103 F. Supp. 2d
1040 (N.D. Ill. 2000). Finally, standing was granted to a person who found money on the
highway after it had fallen out of a car in front of him. United States v. $347,542.00, 2001 WL
335828 (S.D. Fla 2001). In all of these cases, the claimant could establish a minimal case-or-
controversy showing, but would not be able to challenge the forfeiture under proposed Rule G.

VI. Proposed Rule G

Proposed Rule G would make a number of changes to requirements for standing to
challenge civil forfeitures. The rule makes changes with respect to the kinds of interests
sufficient to challenge a forfeiture and to the procedures for resolving standing disputes.

These provisions are found in sections five and seven of the proposed rule. Section 5(a)
governs the filing of a claim. It provides: "A person who asserts an ownership interest in the
property that is the subject of the action may contest the action . It also provides that the
claimant must "state the claimant's ownership interest in the property, in terms of 18 U.S.C.
§ 983(d)(6)." Section 983(d)(6) defines the term "owner" for purposes of the innocent owner
defense.'

5 Section 983(d)(6) provides, in full:

In this subsection, the term "owner"-(A) means a person with an ownership interest in
the specific property sought to be forfeited, including a leasehold, lien, mortgage, recorded
secunty interest, or valid assignment of an ownership interest; and (B) does not include (i) a
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The connection between the statutory definition of "owner" for purposes of the innocent
owner defense and standing is even more explicitly drawn in section seven, which governs
motions practice. Section 7(d) 6 includes a definition of standing, as well as procedures for
litigating the issue. It expressly provides, "A party has standing to contest a forfeiture action if
the party has an ownership or possessory interest in the property as defined by 18 U.S.C.
§ 983(d)(6)."

The definition of ownership included in the statute tracks many of the elements that
courts have focused on in resolving standing disputes. The statute defines ownership interests
broadly-including mortgages and liens, among others-but stops short of unsecured credit
interests and claims against the property. Straw owners are expressly omitted by the exclusion of
"a nominee who exercises no dominion or control over the property." The definition also limits
possessory interests, excluding "a bailee unless the bailor is identified and the bailee shows a
colorable legitimate interest in the property seized."

Nevertheless, the definition is narrower than the limits of Article Ill standing. The family
member who would be rendered homeless by the forfeiture of his home and the person finding
money on the highway may be excluded by Rule G, for example. And by excluding "nominees,"
the adoption of the § 983 standard would work a change in those circuits that have held that issue
to be a merits question that must be resolved at trial.

Section seven of Rule G also includes important provisions governing the procedure
involved in resolving standing disputes. The rule specifies that the government may move at any
time before trial for judgment in its favor if the court finds a lack of a sufficient ownership
interest. Supp. Rule G(7)(d)(i). It also states that standing is an issue for the court, and that the
claimant has the burden of establishing standing.

These procedures do not appear to be greatly different from current practice. The
difference is made significant, however, by the fact that the definition of standing is made in
terms of the ownership interests stated in § 983. Under this proposal, it appears to be no longer
sufficient to establish a colorable interest in the property. 7 The claimant must actually establish
the interest in the property. And the determination whether the claimant has met his or her burden
is to be made by the judge, who is to weigh the evidence and reach an ultimate conclusion with

person with only a general unsecured interest in, or claim against, the property or estate of
another; (ih) a bailee unless the bailor is identified and the bailee shows a colorable legitimate
interest in the property seized; or (iii) a nominee who exercises no dominion or control over the
property.

6 This subsection was part of the July 18th amendments to the government's proposal.

7 The definition does include one reference to a colorable showing. A bailee, under the
statute, is an owner only if she identifies the bailor and has "a colorably legitimate interest" in the
res. § 983(d)(6)(B)(ii).
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respect to ownership. Any disputed issue of fact material to the standing question, it appears,
must be resolved by the court.

Proposed Rule G also includes a related provision on summary judgment motions If
either party can prevail on the innocent ownership issue on summary judgment, the court must
dismiss the case. This provision does not appear to have a direct effect on standing Only the
ownership part of the innocent ownership defense is relevant to standing, and the court can
resolve that issue on the facts without appeal to this section. This provision is consistent with the
view that those who cannot establish innocent ownership should not be able to put the
government to its proof on forfeitability, but does not appear to actually change anything with
respect to standing disputes.

VII. Analysis of the Changes

The primary reason for Rule G's standing requirements appears to be to eliminate
challenges by straw owners and nominees. The proposal would effectively achieve that aim. The
definition of ownership expressly excludes "a nominee who exercises no dominion or control
over the property." 21 U.S.C. § 983(d)(6). And the proposal permits that issue to be fully
litigated before trial. Thus, any straw owners can be effectively flushed out without the
government having to put on its forfeitability case, along with its associated costs and risks of
revealing confidential information.

The prevention of genuine nominees from challenging forfeiture in the place of the real
owners seems a worthy goal. In the typical case, the true owner will wish to avoid challenging
the forfeiture, because in order to so, she would have to admit ownership and otherwise expose
herself through the litigation. She will then designate a nominee in whose name she may place
title, in order to permit a "clean" challenge to the forfeiture. Most importantly, the nominee in
such a scenario has no genuine interest in the property that needs to be protected by the law. So
there is no good reason to recognize the nominee's standing. And there are very good reasons for
wanting the real owner to protect her own interests. Since the substantive interests really being
protected are the owner's alone, the owner should be the one from whom the government can
seek discovery.

Proposed Rule G achieves these ends both by limiting the interests that suffice for
ownership and by providing for full resolution of the existence of those interests before tral.
Though the effects are often intertwined, it is helpful to look at them independently. The first
change-the ownership requirement-is directed at eliminating those with minimal interests in
the property. The second-the procedural change-is directed at eliminating those who assert
interests that are sufficient, but who cannot prove they really have those interests.

A. Ownership Requirement.

1. Is the Change Substantive?

By instituting an ownership requirement, proposed Rule G narrows the class of people
entitled to challenge a forfeiture. Nominees and straw owners are expressly excluded from the
definition of "owner" adopted by proposed Rule G, effectively excluding those with only
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superficial rights to the res. But in tying standing to the definition of ownership in § 983,
proposed Rule G goes further than that, excluding the claims of not only nominees, but also
others with lesser property rights, including certain possessory rights. It thus appears, on its face,
to abridge substantive rights: some of those with a legitimate cause of action under current law
would lose the right to pursue their claims under proposed Rule G. And changes to the rules
should not, of course, alter substantive nghts.

The change to the standing requirement, however, is accomplished by moving a standard
applicable elsewhere in the litigation to the standing inquiry. In at least some cases-those in
which innocent ownership is claimed-it does not impose a new or increased requirement, it
simply changes order of proof. Instead of litigating ownership as part of an innocent-owner
affirmative defense, the proposal would move resolution of that question up before the
government's presenting of evidence on forfeiture. Currently, litigation of cases involving
innocent-owner defenses proceeds as follows: (1) the claimant attempts to establish standing; (2)
the government attempts to establish forfeitability; and (3) the claimant attempts to establish (a)
innocence and (b) ownership. In such cases, proposed Rule G would move half of the affirmative
defense up to the standing stage: (1) the claimant attempts to establish standing by establishing
(b) ownership; (2) the government attempts to establish forfeitability; and (3) the claimant
attempts to establish (a) innocence.

The effect of the proposal, however, is not limited to simply rearranging the order of
proof in all cases. For under current law, the claimant is not required to put on an innocent-owner
defense to prevail. So the claimant is not required to prove ownership. The only time it is
currently necessary is after the government successfully establishes forfeitability, which it might
not do. Under proposed Rule G, however, every claimant would face the requirement of
establishing ownership. The proposed rule would thus create a new requirement in certain cases.

This may not be a problem if it were true that only innocent owners were genuinely
entitled to prevail in these cases.8 Were this true, a claimant's possibility of prevailing without

8The government appears to accept that only innocent owners are genuinely entitled to
prevail in a civil forfeiture challenge. The assumption is embodied in recently-added section
(7)(g) of proposed Rule G. The proposal contemplates that all grants of summary judgment on
the innocent ownership issue will be dispositive, and will obviate any need to litigate
forfeitability. With respect to claimants' motions, this is unremarkable. When a claimant prevails
on such a motion, the court will have found that the claimant is an innocent owner as a matter of
law. If so, then the claimant will win no matter what the government does. That innocent
ownership defeats forfeitability is a fundamental feature of the innocent-owner defense.

By contrast, with respect to the government's summary judgment motions, the proposal is
very significant. If a conclusion that the claimant is not an innocent owner is dispositive, that
implies that the claimant will lose even if the government cannot show the property to be
forfeitable. This essentially codifies the assumption that only innocent owners are entitled to
prevail in a forfeiture challenge.
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ever getting to the innocent-owner portion of the litigation would be simply fortuitous. When the
government fails to establish forfeitability, it is established that it does not have a right to the
property. But that does not mean that the claimant necessarily has a legitimate entitlement to it.
Under the current system, because the government must go first, if neither part has a genuine
right to the property, the default is in favor of the claimant. The change would simply mean that
undeserving claimants could not prevail over the government, even when it could not establish
its entitlement to the property. Accepting this view, the only people hurt by the new change
would be those who now win by default, but who do not have a genuine entitlement to prevail in
these cases.

Under current law, however, it is not true that one must be an innocent owner to have a
genuine claim in this sense. By granting standing to those with an interest in the property less
than ownership, it is implicit in the law that people other than innocent owners may rightly
prevail in a civil forfeiture challenge. Under the present state of the law, those with lesser
interests in the property, or who would otherwise be injured by the forfeiture, have a right to
challenge a forfeiture in order to prevent the injury forfeiture would cause. The resident who
would be made homeless by a forfeiture, for instance, cannot prevail on an innocent-owner
defense, but may be entitled to challenge the government on forfeitability.

Under proposed Rule G, by contrast, those potential claimants would lose the right to
contest the forfeiture. Because forfeiture finally resolves the government's outright ownership in
the forfeited property, the inability to challenge the forfeiture means they would have no recourse
at all. And these claims would be lost because of the substance of the claims. There are no
procedural steps they could take to challenge the loss of the property through forfeiture, or to
receive compensation for their loss.

Non-owners could, of course, rely on owners to bring these challenges. By eliminating
the ability of non-owners to challenge a forfeiture, the rule would force the real owners to either
challenge the forfeiture themselves or let the property go. For the reasons that make straw
ownership troubling, this would be beneficial. And because the actual owner will generally have
the greatest to lose, she will generally have plenty of incentive to step in, if there are no other
challengers.

Nonetheless, the owner may not want to challenge the forfeiture for any number of
reasons. A person with a lesser interest in the property cannot force the owners to file a claim.
Such a person will simply lose the ability to protect his interest in the property, or prevent the
injury he will suffer by the government's (potentially wrongful) forfeiture. The change defines
away such a person's claim based on the nghts it seeks to protect.

2. Congressional Intent.

Proposed Rule G appears to represent a substantive change from the current state of the
law, as represented in the cases, but does it represent a change from what Congress intended?
Did Congress intend to protect only innocent owners? Current law represents a fairly consistent
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set of interpretations by a number of federal courts. Is there a compelling reason for thinking
these interpretations are wrong?

It should be remembered that, histoncally, standing was regularly granted to those who
could not establish an innocent owner defense, because in most cases, there was no innocent
owner defense. The only way to challenge a forfeiture was to challenge the government on the
forfeitability issue. Thus, standing necessarily developed independently of innocent ownership.
There is thus no reason to presume any particular connection between the two.

a. Does the Current Rule Make Sense?

If the current system was urrational, we might be able to presume that Congress did not
intend these results. But while the question whether the current system is a good thing or a bad
thing is a legitimate one, it cannot be said to be irrational.

A civil forfeiture action is directed at resolving the government's right to the property, not
the claimant's. When a forfeiture judgment is entered, "the government succeeds as against the
world to the defendant's property. In other words, the government has effectively quieted its title
to the defendant's property and owns it outnght." United States v. Gilbert, 244 F.3d 888, 891
(11th Cir. 2001).

On the other hand, when the government cannot establish the forfeitability of the
property, it has no rights in the property at all. So even a claimant with a minimal interest will
have a greater claim to the property than the government. Thus, it is reasonable to think a party
with an interest in the property-even a relatively minor one-should be able to protect that
interest if the property is not forfeitable, and challenging the forfeiture is generally the only
opportunity to do so.

Forfeiture with an innocent owner defense might be seen as establishing a particular
ordering of property rights. When property is forfeitable, the government obtains rights in that
property inferior to innocent owners, but superior to all others. If the property is not forfeitable,
then any genuine interest in the property will be superior to the government's. Viewed this way,
it makes sense to permit a person with a lesser interest in the property to challenge the
government, because if the property is not, in fact, forfeitable, the claimant will be wrongfully
harmed if the forfeiture is permitted to stand.

From this perspective, it is apparent that many of the cases the government has expressed
concern about may not represent bad outcomes. In Mantilla v. United States, 302 F.3d 182 (3d
Cit. 2002), the Third Circuit assumed claimant had standing where he briefly held the keys to the
seized car before handing them over to a government agent. His interest in the property had
obviously not been shown to be significant. Nevertheless, if the property turns out not to be
forfeitable, there is no obvious reason that the government should not return the keys to him.
Similarly, the claimant who would be rendered homeless by a forfeiture, as in 8402 W. 132nd St.,
103 F. Supp. 2d 1040, would clearly suffer a very significant injury should the property be
forfeited. A wrongful forfeiture would wrongfully deprive him of a place to live. And the person
who found the money on the highway had a non-tnvial interest in the money. Under state law,
lost money reported to the appropnate officials becomes the owner's after ninety days if the
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previous owner is not identified. $347,542.00, 2001 WL 335828, at *4. Thus, the finder has a
substantial chance of keeping all the money he collected. If the property was not actually
forfeitable, there is no apparent reason he should not be able to pursue this possibility. The
government has labeled this case a "travesty," because it found it necessary to settle with the
claimant rather than put its case on. But it is only a travesty if the money was rightfully the
government's. If not, then the claimant's interest in the money was clearly greater than the
government's. So while the case may have been a travesty, because the government did not put
on its forfeitability case, it is not clear that the outcome of the case can be assumed to be
regrettable.

These cases are troublesome only if we either assume that the claimant should not have
prevailed whether or not the government established forfeitability, or if we assume that the
property was, in fact, forfeitable. But is not obvious that either assumption can be made. One
could reasonably think that those with lesser interests should have the chance to challenge the
government on the issue of forfeitability even if they could not prevail on an innocent ownership
defense. And only when the government prevails on the merits of its forfeitability case can the
law accept that it has a right to the property-that is the burden Congress has placed on it.

b. Legislative History.

The government suggests a different reason for presuming that Congress intended to limit
forfeiture challenges to owners within the meaning of § 983(d)(6). The government contends that
courts generally used the terms "ownership" and "standing" interchangeably until recently,
including the period during which Congress was considering CAFRA. Congress may
consequently have though that standing and ownership were treated as essentially the same thing
at that time, and would continue to be so treated. Consequently, even if Congress could have
chosen the system adopted by the courts, it may have intended to permit only owners to bring
challenges.

As discussed, however, most courts have long taken a broader view of the kinds of
property rights sufficient to establish standing. See, e.g., Four Million, Two Hundred Fifty-Five
Thousand, 762 F.2d at 907 (1 1th Cir. 1985) ("[A] claimant must demonstrate an ownership or
possessory interest in the property seized."); 1982 Sanger 24' Spectra Boat, 738 F.2d at 1046
(9th Cir. 1984) ("A lesser property interest such as possession creates standing."). And the
appropriateness of the Article III redressable-injury inquiry was recognized by at least one court
long before the passage of CAFRA, and by several others before CAFRA. Contents of Accounts,
971 F.2d at 985 (3d Cir. 1992) ("We see little analytic difference between [the injury-in-fact]
approach and the owner-possessor approach in forfeiture cases. An owner or possessor of
property that has been seized necessarily suffers an injury that can be redressed, at least in part,
by return of the seized property."); $81,000, 189 F.3d 28 (1st Cir. 1999); Cambio Exacto, 166
F.3d at 526 (2d Cir. 1999);$515,060.42, 152 F.3d at 497 (6th Cir. 1998) ("[A]n owner or
possessor of property that has been seized necessarily suffers an injury that can be redressed at
least in part by the return of the property.").

On the other hand, it is true that in the years before CAFRA's passage, there was a certain
amount of confusion about the relationship between ownership and standing, and a few courts
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did equate standing with ownership. See, e.g., United States v. One Parcel of Real Property, 831
F.2d 566, 567-68 (5th Cir. 1987); United States v. $9,041,598.68, 976 F. Supp. 642 (S.D. Tex.
1997). Consequently, it is possible that Congress did understand the requirements to be more or
less equivalent.

In support of this possibility is the fact that the individual parts of the definition of owner
in § 983(d)(6) are strikingly similar to previous rulings on standing. The definition includes a
broad range of interests, including secured creditors' interests, but excludes a unsecured
creditors, nominees, and bailees who do not identify the bailor. § 983(d)(6). All of these
limitations are found in cases addressing standing issues. And overall, though the definition of
ownership is somewhat narrower than the range of property interests sufficient for standing under
the cases, it is undoubtedly a plausible view of where the boundaries should be set as a matter of
statutory standing.

c. Statutory Structure.

The statute itself does not provide much guidance. As noted, CAFRA states that "any
person claiming an interest in the seized property may file a claim asserting such person's
interest in the property in the manner set forth in the Supplemental Rules for Certain Admiralty
and Maritime Claims." 18 U.S.C. § 983(a)(4)(A) (emphasis added). There are no express
standing requirements. The term "standing" does, however, appear in a few locations.9 There are
also a few places where it or related concepts appeared in earlier bills, but did not make it into
the final version.10 The lessons to be drawn from these examples are not clear, but it does seem
that Congress considered various issues related to standing, ownership, and possession over the

9The statute provides for the appointment of counsel in certain cases, but only for "a
person with standing to contest the forfeiture of property in a judicial civil forfeiture proceeding
under a civil forfeiture statute." § 983(b)(1)(A), (b)(2)(A). CAFRA also permits the court to stay
proceedings with respect to a claimant for whom participation in the civil forfeiture action may
burden the right against self-incrimination in an ongoing criminal investigation. Such a claimant
is entitled to relief only if "the claimant has standing to assert a claim in the civil forfeiture
proceeding." 18 U.S.C. § 981(g)(2)(b).

iO0ne place standing is not expressly required is in the provision for return of the property

before trial to avoid a hardship. The enacted version requires the person to have a "possessory
interest" in the property. § 983(f)(1)(A). One version of the bill required that "the claimant has
standing to assert a claim in the civil forfeiture proceeding." S. 1701, 106th Cong. (Oct. 6, 1999).
To reform civil asset forfeiture, and for other purposes. Another had required that "the claimant
has a possessory interest in the property sufficient to establish standing to contest forfeiture and
has filed a nonfnvolous claim on the merits of the forfeiture action." H.R. 1965, 105th Cong.
(Oct. 20, 1998). Also, currently, a "person entitled to written notice" in an administrative
forfeiture who does not receive may move to set aside the forfeiture. § 983(e)(1). A related
provision in an earlier bill allowed a "person with an ownership or possessory interest in the
seized article" to move to set aside. H.R. Rep. No. 105-358 (Oct. 30, 1997).
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course of its deliberations. Consequently, there is no particular reason to think, from looking at
the enacted bill and its predecessors, that it simply overlooked these considerations."

In sum, the requirement that claimants be "owners" as defined in § 983(d)(6) appears, on
its face, to be a substantive one. Nevertheless, if it is correct that only innocent owners are
genuinely entitled to prevail in a forfeiture action, the change may be seen as procedural. Under
this view it would simply change the order of proof, placing part of the claimant's case before the
government's. Such a view is not, however, consistent with the case law, and it is not obvious
that courts have interpreted CAFRA incorrectly. Regardless of its wisdom, the case law presents
a coherent view of the law that does not appear to be inconsistent with the statute. And I have not
found anything in the legislative history that is clearly to the contrary.

B. Procedural Changes.

Proposed Rule G also makes significant changes to the procedures for litigating standing
disputes. Section seven provides a mechanism for the government to move to challenge the
claimant's standing at any time before trial: "On the motion of the United States made at any
time before trial, the court must enter a judgment for the Government if it finds, based on the
allegations in the complaint, the responses to interrogatories served under Rule G(5)(c), or other
evidence in the record following a hearing, that the claimant does not standing to contest the
forfeiture." Proposed Supp. Rule G(7)(d)(1) (July 18, 2003).

The important change, however, is not the timing of the motions-the government can
currently challenge the claimant's standing through a number of pretrial motions-but the
standard to be employed. Currently, a claimant need not prove the merits of his case, he need
only show a "colorable" interest in the res. Under proposed Rule G as I understand it, the
existence of sufficient interests in the property would be fully litigated. The claimant would have
to show, by a preponderance of the evidence, that he has the requisite interest in the property.

1. The Nature of the Change.

Proposed Rule G now expressly states that standing is to be resolved as a matter of law by
the court, not the jury, and that the burden of proof is on the claimant. These appear consistent
with current law. The burden of proof is now on the claimant to show a colorable interest, a

" Richard Troberman, on behalf of the National Association of Criminal Defense
Lawyers, claims DOJ, in a letter to Congress, emphasized the distinction between "ownership"
for purposes of the innocent-owner defense and standing. DOJ apparently recommended that the
statute include a provision identifying standing requirements that was largely the same as the
current "ownership" definition, but permitted standing for those with a "possessory or ownership
interest in the specified property." Letter of Richard J. Troberman, at 17 (August 26, 2002)
(quoting DOJ's "March 16 Response to 'Comments of the March 9th Bill" at 6-7). This would
suggest that Congress did consider these issues directly at least to an extent, and did so with the
assistance and input of DOJ.
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determination that can be made by the court. But under the new rule, the burden would seem to
be different. The claimant has standing only if he is an owner under § 983(d)(6)-not if he can
show only a colorable ownership interest. And the court must enter judgment for the government
if it finds the claimant does not have standing-i.e., is not an owner. The court thus appears to be
called to make an ultimate deterimnation whether the claimant is an owner, rather than simply
whether he can show a colorable ownership (or other) interest in the property. 12

Note that this change is logically independent of tying the standing inquiry to ownership.
Even if the substantive standards are not changed, it would still be a substantial change to current
law to require the court to fully resolve all disputes over the actual existence of whatever
interests are deemed sufficient for standing. With respect to the substantive changes, the question
is whether a person with an assumedly genuine, but minimal interest has standing. Here, the
question is whether a person who has made only a colorable showing of a sufficient interest has
standing, even though he may not actually have that interest.

The advantages of this change to the government are clear. Those with bogus claims
would no longer be able to slip past the standing inquiry on a minimal showing. A verified claim
of ownership without more would no longer buy an opportunity to challenge the forfeiture. Nor
would bare legal title suffice in many cases. The government could thus avoid the costs
associated with litigating forfeitability in many cases by challenging the claimant on standing.
Only those with real interests in the property (or a real likelihood of injury from the
forfeiture)-and thus presumably only those genuinely entitled to relief-would be able to force
the government to put on its forfeitability case.

This part of the proposal changes the default outcome. Under the current system, after the
minimal standing showing is made, the government can only prevail if it establishes
forfeitability, even if the person does not actually have the interest in the property alleged. So if
the government cannot show forfeitability (for whatever reason) and the claimant does not
"really" have standing, the claimant will win by default. Under the proposed change, the
government would prevail under those circumstances, because the issue of forfeitability would
never get resolved against the government. The change is, therefore, not substantive in the same
way as is the ownership requirement.

2. Threshold v. Merits.

Because of the particular role standing plays in forfeiture actions, there is more focus on
its status as a threshold issue than in other cases. "[I]n a civil forfeiture action the government is
the plaintiff, and it is the government's right to forfeiture that is the sole cause of action
adjudicated." $557,933.89, 287 F.3d at 79 (2d Cir. 2002). "The function of standing in a
forfeiture action is therefore truly threshold only-to insure that the government is put to its
proof only where someone with a legitimate interest contests the forfeiture." Id. A determination

12 Again, the definition does include a requirement that a bailee show his possession to be
"colorably legitimate." § 983(d)(6)(B)(ii). Other than that, the interests, under the proposal,
would have to be fully established, it appears.
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at trial after the government has put on its proof that the claimant lacked standing should not
change the outcome. For once it is shown that the property is not forfeitable, the government has
no interest in the property. The claimant's interest or lack thereof does not change that. And it is
the government's interest, not the claimant's, that is formally at issue. So the claimant's standing
must be settled before the issue of forfeitability is resolved. In that sense, it is necessarily a
threshold issue.

But this is different from saying the claimant need only make a "threshold showing" in
the sense that the claimant need only show enough to get past the courthouse door. Currently, all
that need be assessed is whether the claimant "has shown the required 'facially colorable
interest,' not whether he ultimately proves the existence of that interest." $557,933.89, 287 F.3d
at 79 (2d Cir. 2002). But the logical precedence of the standing inquiry simply requires that it
come before, not that it be made on only a minimal showing. There is no logical reason that
standing cannot be litigated fully, so long as it is done before the government puts its case on.

The primary reason courts have resisted requiring a greater showing appears to be that it
would require the claimant to establish the merits prematurely. See supra, at 11. The issue of
one's interest in the property is a part of the innocent-owner defense-an issue that is properly
resolved at trial. Indeed, because a claimant has a Seventh Amendment nght to a jury in a civil
forfeiture action, C.J. Hendry Co. v. Moore, 318 U.S. 133, 153 (1943); United States v. One 1976
Mercedes Benz 280S, 618 F.2d 453, 469 (7th Cir. 1980), the issue of ownership is often resolved
by a jury. As is discussed in more detail below, the Eighth Circuit has thus held that resolving the
issue of ownership (in a nominee case) interferes with the claimant's right to a jury. One Lincoln
Navigator, 328 F.3d at 1014 (8th Cir. 2003).

In order to avoid interfering with the merits, a court should presumably refrain from
resolving any genuine issue of fact that could be determinative at trial. The ultimate assessment
of a claimant's interest in the property may or may not fall into this category, depending on
whether the claimant asserts an innocent-owner defense. If so, then if the court dismisses the
claim on standing by resolving a genuine dispute going to ownership, it will decide an issue that
would be resolved by a jury, and could be determinative. If the claimant does not assert an
innocent-owner defense, then ownership cannot be a determinative issue at tnal. Thus, the court
could make ultimate findings of fact with respect to property interests other than those that
qualify under the innocent-owner defense without resolving anything that may arise in the merits
portion of the trial.'3 So resolving factual disputes in standing issues does not always implicate
the ments, but in many cases, it may.

13 Under proposed Rule G, however, the standing requirements would be the same as the

ownership requirement, and the rule is designed so that only those claiming innocent ownership
could prevail. Under that scheme, disputed questions of material fact concerning standing would
always implicate the ments of the dispute. If the claimant did not assert an innocent-owner
defense under proposed Rule G, the government could prevail by filing a summary judgment
motion pursuant to G(7)(g).
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Courts do not generally make this determination, of course. Instead, they ordinarily apply
the "colorable interest" test across the board, limiting the standing inquiry to the perceived
minimal Article III requirements. That approach effectively avoids resolving merits issues before
trial.

The reasons for avoiding resolving merits issues before trial are obvious. Nevertheless,
standing is consistently treated as a matter of law for the court. So it might be argued that courts
can resolve whatever factual disputes are necessary to establish standing-their declining to do
so is simply a matter of discretion. And if this is the case, if a statute makes a merits issue a
matter of standing, can a court not resolve that issue as a matter of law? That appears to the
approach taken in proposed Rule G.

This approach, however, may not avoid implicating the right to a trial by jury. For this
reason, the Eighth Circuit has held that disputed issues of facts going to the merits could not be
decided, even when they were part of the standing inquiry. The court stated disputes going to the
existence of Article III standing-which requires only a colorable showing of an interest-could
be resolved. But in that case, according to the court's recitation, "the disputed issue was statutory
standing." One Lincoln Navigator, 328 F.3d at 1014 (8th Cir. 2003). Since it implicated the
merits, even though it was a standing issue, it needed to be decided in accordance with Rule 56
standards. Id. So making a requirement a matter of statutory standing did not, in that case,
insulate it from the rule that merits issues must be resolved at trial-by a jury, if demanded-or
by conventional pretrial standards.

3. In Personam Cases Compared.

In conventional standing cases, courts often likewise avoid resolving merits issues, even
while acknowledging that standing is a matter of law for the court. It is settled that courts can, in
certain cases, resolve disputed issues of fact going to standing at a pretrial hearing. See Duke
Power Co. v. Caroline Env'l Study Group, Inc., 438 U.S. 59 (1978) (basing decision on factual
findings of court after four-day hearing); Warth v. Seldin, 422 U.S. 490, 501 (1975) ("[lIt is
within the trial court's power" to resolve standing on the basis of evidence.). Alternatively,
standing may be contested at various stages in the litigation. See Lujan v. Defenders of Wildlife,
504 U.S. 555, 561 (1992) ("At the pleading stage, general factual allegations of injury resulting
from the defendant's conduct may suffice .... In response to a summary judgment motion,
however, the plaintiff can no longer rest on such 'mere allegations,' but must 'set forth' by
affidavit or other evidence 'specific facts,' Fed. R. Civ. P. 56(e), which for purposes of the
summary judgment motion will be taken to be true.").

Determining which approach to take is not always clear. But "[a] clear answer ... can be
given for cases in which some element of standing is identical with the claim on the merits." 13A
Charles Alan Wright, Arthur R. Miller & Edward H. Cooper, Federal Practice and Procedure,
§ 3531.15 (2d ed. 1984). For example, "[ilt would be folly to attempt to dispose of the injury
element of standing by a preliminary hearing" on a merits issue. Id. In other words, if "it would
be impossible to prove the injuries alleged for the purposes of establishing standing without also
addressing the merits, a preliminary hearing of the type available in disposing of a motion to
disrmss would not offer an appropriate forum for evaluating the issues." Barrett Computer
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Services, Inc. v. PDA, Inc., 884 F 2d 214, 220 (5th Cir. 1989). See also Gwaltney of Smithfield v.
Chesapeake Bay Found, 484 U.S. 49 (1987) (summary judgment appropriate for merits issues);
United States v. SCRAP, 412 U.S. 669 (1973) (same).

In a standard in personam case, where the plaintiff's standing is at issue, even when
standing issues are left unresolved initially, they must eventually be established in order for the
plaintiff to prevail. Because the elements of standing "are not mere pleading requirements but
rather an indispensable part of the plaintiff's case, each element must be supported in the same
way as any other matter on which the plaintiff bears the burden of proof, i.e., with the manner
and degree of evidence required at the successive stages of the litigation." Defenders of Wildlife,
504 U.S. at 561. "[Alt the final stage, those facts (if controverted) must be 'supported adequately
by the evidence adduced at tnal." Id. Ordinarily, then, a plaintiff will not prevail unless genuine
disputes of material fact relevant to standing are ultimately resolved in the plaintiff's favor.

This is not always the case in civil forfeiture proceedings. Because claimants are not
plaintiffs, they are not required to put on any case at all at trial. As we have seen, a claimant's
interest in the property may be fully litigated as a part of an innocent-owner defense, but it may
not. And even if the claimant is found not to be an owner at trial, he may still prevail based on a
lesser interest in the property. Indeed, under most cases, the claimant need not ever establish that
he actually has a minimal interest necessary for standing. Because courts have treated the issue as
merely a threshold one, once it is established the claimant has a colorable interest in the property,
he need not put on any case at all.'4 For a civil forfeiture claimant, standing is not an

i4Under proposed Rule G, the standing inquiry would be much more closely tied to the

claimant's case at trial. The showing required for standing would be identical to the showing
required for the innocent-owner defense. Nevertheless, a claimant with a colorable innocent-
owner defense may choose, for strategic reasons, not to put on the affirmative defense, but
instead rely on the government to fall short on its forfeitability showing. And even if they do put
the defense on, they may fail to establish the defense, but prevail nonetheless. There is, in other
words, no "indispensable part" of her claim that must be established at tral. A claim may be
successful without ever making out the elements of standing beyond making a colorable
showing.
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"indispensable" part of the claim at trial.15 A claim may be successful without ever making out
the elements of standing beyond making a colorable showing.

This is a fundamental concern for the government. An unwillingness to resolve
claimants' standing by delving into the merits means that claimants can successfully challenge a
forfeiture even if they do not, in a sense, have a genuine claim. So long as claimants create a
genuine issue of fact on standing, or establish a "colorable" interest, they may prevail even if they
could not show their interests to be real ones at trial. The fact that they could rely on such a
showing at trial protects them from every having to make such a showing. So claimants with no
real interest are permitted to put the government to its proof without putting on any evidence
themselves. And they may be able to gain possession of the res despite having no genuine claim
to it."6

"in a recent case, the district court responded to this situation by imposing a requirement
that the claimant establish standing at trial. United States v. $57,790.00, 263 F. Supp. 2d 1239,
1245 (S.D. Cal 2003). The court understood Defenders of Wildlife, which recognized that
plaintiffs must establish each standing element "in the same way as any other matter on which
the plaintiff bears the burden of proof, i.e., with the manner and degree of evidence required at
the successive stages of the litigation" to imply a requirement that claimant's establish standing
at trial, as they were required in Defenders of Wildlfe. 263 F. Supp. 2d at 1242 (quoting
Defenders of Wildlife, 504 U.S. at 561). The problem is, claimants are not plaintiffs, and they do
not bear the burden of proof on standing at trial, so this application appears to be an extension
of-and not merely an application of-Defenders of Wildlife.

i'There is little discussion in the literature of just what happens to the property following

a successful challenge. But it seems clear that the claimant does not, by successfully challenging
the forfeiture, automatically receive the property. The forfeiture action resolves only that the
government must relinquish the property. When the res is real property, the government will
presumably simply undo the seizure. When a bank account is frozen, a successful challenge
should similarly result in the account's being unfrozen. Where the seized item is an automobile
or a quantity of cash, the claimant may get possession of the property after a successful
challenge. If the claimant is the person from whom the property was seized, it may make sense to
simply return the item whence it came.

Where the claimant has never actually established an interest in the property, it is not
clear what should be done. For the result of the adjudication will be that the government does not
have the right to the property. But there will be no conclusion that the claimant has any interest in
the property either. The claimant may have shown only a colorable interest in the property. If no
one else has claimed the property, then that colorable showing may be enough to get possession
of the res. It should be noted, however, that even with possession, however, the claimant will not
have established a right to the property against any other potentially interested property. Only the
government's rights are adjudicated at a civil forfeiture proceeding.
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The proposed change would undoubtedly have the effect, in at least some cases, of calling
on the court to resolve issues that are also merits issues. The questions whether this is (1)
permissible, and (2) advisable, must therefore be addressed. Among the relevant considerations
may be that these merits issues may never by resolved, even when a claim is successful.

If it is thought that courts should not resolve these merits issues, one option may be to
resolve standing issues at trial prior to the government's case on forfeitability. Cf 13A Wright,
Miller & Cooper, § 3531.15 ("It may be possible to arrange the trial to present standing issues
first, so that undue waste is avoided if the case must be dismissed."). That would avoid any
concern with the court resolving merits issues prematurely, and would still leave standing as a
threshold issue, in the sense that it would be resolved prior to the government's case.

4. Policy Considerations and Congress.

One difficulty with such an approach is that appears, on its face, to alter the order and
burdens of proof Congress crafted in CAFRA. One of CAFRA's primary purposes was to change
the burdens of proof to make it more difficult for the government to forfeit property, and easier
for potential claimants to challenge such forfeitures.

Current standing requirements were not changed fundamentally by the passage of
CAFRA. It has long been true that a claimant could get to trial on no more than a showing of a
colorable interest in the property. And the claimant could always potentially prevail without ever
fully establishing the existence of that interest. The important differences are elsewhere,
primarily that such a claimant would carry the burden with respect to the separate issue of
forfeitability. There was less incentive to challenge forfeitures before CAFRA, and the cost to the
government was not as high. But the basic rules of standing that the government now seeks to
change were fairly clearly settled before CAFRA, including the time during which Congress was
considering CAFRA.

Most likely, the ability to easily challenge a forfeiture with only a facially colorable
interest in the property was a consequence not foreseen at the time of CAFRA's adoption. It is
the result of an intentional change to the burdens of proof together with an essentially unchanged
standing doctrine, so it may have been foreseeable, but it not clear that it was actually considered.

Whether it is good or bad depends, in large part, on which kinds of mistakes are viewed
as more acceptable. When a nominee prevails, he does so even though he has no legitimate claim
to the property. There is no reason to be concerned for his interests, because in such a case, he
has no "real" interests. But if he prevails because the government fails to prove forfeitability,
then the government has no legitimate claim to the property either. There is no particular reason
the claimant should win, but there is no more reason the government should necessarily prevail.

The law-enforcement benefits of proposed Rule G are clear. Litigating forfeitability has
costs for the government other than the chance it may lose. Doing so requires putting on evidence
of criminal activity-evidence it may have very good reasons for keeping confidential. Straw
claimants may be able to extract settlements in such cases. If the government does move forward,
wrongdoers may gain valuable information about government investigations. Proposed Rule G
avoids these problems by defaulting for the government. If a claimant does not have a genuine
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interest in the property, the government will prevail no matter how strong its case on
forfeitability.

On the other side, one might think it worse for the government to obtain property by
forfeiture to which it does not actually have a nght. One may think that it is especially important
that the government not mistakenly depnrve citizens of their property. The burdens the
government faces in establishing its right to the property, in this view, are necessary to ensure
that it does not take property without justification. Whether these considerations are more or less
forceful than the reasons for enhancing the burden on claimants with respect to standing issues
requires a determination of what weight to give competing considerations.

In any event, before deciding whether the new rule better reflects public policy, it must be
determined whether requiring judicial resolution of what may be merits issues is permissible and
advisable. And one must also consider whether the change would be consistent with the balance
of the burdens Congress created in CAFRA.

VIII. Conclusion

The proposed changes to standing requirements in Rule G would effectively address what
is, by all appearances, a legitimate concern about the potential for abuse of civil forfeiture
challenges. But the proposal raises a number of significant questions. It may exclude what are
now treated as legitimate claims. It would also require the resolution by the court of factual
issues that may be involved in the merits of the claim. And although the proposal is directed at
legitimate concerns, there are competing policy considerations that must be considered. These
policy choices may be seen as the province of Congress, which exercised its authority and put its
mark on this area of the law in adopting CAFRA.
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Justice Department View on Standing Issues Outlined by Ed Cooper

Overview

As both Prof. Cooper and Ned Diver have noted, the Government has two separate
interests at stake in this matter, one procedural and one substantive. First, the Government would
like Rule G to establish a clear procedure for challenging a claimant's standing to contest a
forfeiture matter, whether by means of a motion to dismiss on the pleadings (draft Rule G(7)(c)),
a motion for judgment based on lack of standing following an evidentiary hearing and findings of
fact made by the court (draft Rule G(7)(d)(i)), or a motion for summary judgment pursuant to
Rule 56 on the ownership prong of the innocent owner defense (draft Rule G(7)(g)). Moreover,
the procedure should make clear that the determination of standing must be made before the
claimant has the opportunity to move to dismiss the complaint under Rule 12(b) (draft Rule
G(7)(b)). These procedural provisions are desired not only to provide clear guidance in an
uncertain area of the law, and thus avoid unnecessary litigation and inconsistency between
districts, but also to ensure that the Government has a means of weeding out forfeiture challenges
brought by persons who have no legitimate interest in the property, however that interest may be
defined.

Second, the Government would like Rule G to equate the legitimate interest that defines
the person entitled to challenge a forfeiture action with the statutory definition of "owner"
enacted by Congress as part of CAFRA. Plainly, raising the standing threshold would address
what both Cooper and Diver have recognized as a legitimate concern that the Government not be
required to litigate forfeiture cases with nominees, straw owners and other persons with no real
stake in the outcome.

While the procedural and substantive aspects of Rule G are interrelated - the higher the
standard for establishing standing, the more potent the procedural tools would be - we agree with
Prof. Cooper's conclusion that the procedural provisions in the current draft of Rule G could be
retained with rmnimal revision even if the subcommittee decides not to adopt the substantive
definition of standing now set forth in the first sentence in Rule G(7)(d)(i) and Rule
G(5)(a)(i)(B). Accordingly, we address the most salient issues regarding the procedural and
substantive issues separately.

Procedural Issues

1. Rule G(7)(b)(i).

Rule G(7)(b)(i) provides that the court must resolve the issue of standing (however it is defined)
before allowing a claimant to challenge the forfeiture on procedural grounds. In short, the
Department of Justice continues to feel very strongly that only persons with standing should be
allowed "to put the United States to the burden of selecting a proper court [and] properly
pleading a forfeiture claim." Cooper Notes at 2. If it were otherwise, in an in rem forfeiture
action, any person reading about the forfeiture in the newspaper could file a claim and move to
dismiss a forfeiture on venue, jurisdiction, or statute of limitations grounds, or any other matter



falling within the purview of Rule 12(b). (There is currently a federal prisoner who is routinely
filing forfeiture claims in cases that appear in the weekly notice in the Wall Street Journal even
though he hasn't the slightest connection to the property.)

We may disagree about what the substantive threshold for standing should be, but there cannot
be serious disagreement that a threshold showing of some kind must be made before allowing the
claimant to challenge the forfeiture. Thus, the Department feels strongly that the phrase "with
standing to contest the forfeiture action" must be retained in Rule G(7)(b). For the same reason,
we think that the requirement that the claimant respond to Rule G(5)(c)(1) interrogatories must
be retained in Rule G(5)(c)(2).

2. Interplay of Rules G(7)(c), (d) and (g)

However the substantive question is resolved, the Department believes that it is important to set
forth the three separate methods of challenging standing embodied in Rules G(7)(c), (d) and (g).
A typical case might illustrate how these provisions could be applied.

Suppose the Government seizes a pile of cash from an automobile during a traffic stop and
believes, based on the circumstances, that it is drug money. And suppose that claims to the
money are then filed the following persons: the driver (who has a possessory interest but does not
claim to be the owner of the money), a passenger in the car (who did not know that that money
was even in the car, but who asserts that his presence in the car is sufficient to establish
standing), a woman who claims to be the owner of the money which she says came from the sale
of a ranch in Mexico, and a person who claims that the putative true owner owes him a gambling
debt and that the seized money was intended to be used to pay that debt.

Rule G(5)(a)(i)(B) requires that the claimant identify his or her interest in the property. (That
requirement would remain, even if the word "ownership" is deleted.) Thus, the Government
could use Rule G(7)(c) to move to dismiss any claim that failed to allege any interest at all, or
that alleged an interest that was insufficient as a matter of law to satisfy the substantive standing
requirement. For example, even under the "colorable interest" standard that prevails under
current law, the passenger who was in "naked" or unknowing possession of the seized currency
would lack standing,' as would the person who claimed only to be an unsecured creditor of the
true owner.2 Accordingly, Rule G(7)(c) would be the vehicle for moving to dismiss two of the
four claims on the pleadings. Moreover, if the standing threshold were equated with

1 See United States v. $557,933.89, More or Less, in U.S. Funds, 287 F.3d 66, 71 n.1 (2d

Cir. 2002) (reaffirming that naked possession alone is insufficient for standing, but if courier files
a verified claim asserting ownership, he has standing).

2 See United States v. One-Sixth Share, 326 F.3d 36 (PSt Cir. 2003) (person with an in

personam judgment against the property owner has no secured interest in any particular asset, and
therefore lacks standing to contest the forfeiture of specific property).
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"ownership" as defined by CAFRA, Rule G(7)(c) would also be the vehicle for moving to
dismiss the claim of the driver to the extent that he was a bailee who could not or would not
identify the bailor. 3 Even under the current draft of the Rule, however, the claim of the woman
asserting that she was the true owner of the currency would survive a motion to dismiss on the
pleadings under Rule G(7)(c) because she would have asserted the requisite ownership interest.4

Rule G(7)(d)(i), however, would be the means for testing the validity of the woman's claim that
she was the true owner of the property. When a similar issue arose in a recent case in San Diego,
the claimant contended that her assertion of ownership in the pleadings was sufficient to satisfy
the threshold standing requirements, and that she should not be required to establish the nature of
her interest at a pre-trial evidentiary hearing. But the district court disagreed. "Claimants in
essence argue that the court must in all instances accept a claimant's representation regarding
ownership, no matter how dubious," the court said. Such a rule, the court concluded, "would...
have the effect of encouraging unscrupulous individuals who do not truly have an interest in the
property to file a claim, perhaps at the encouragement of the true owner who does not wish to
reveal the owner's identity for fear of prosecution." United States v. $57,790.00 in U.S.
Currency, 263 F. Supp.2d 1239 (S.D. Cal. 2003). Thus, under Rule G(7)(d)(i), the claimant
would have to produce documentary evidence substantiating her claim that the seized cash was
derived from the sale of her ranch in Mexico.

Finally, Rule G(7)(g) provides that the issue of ownership may be resolved on a motion for
summary judgment even though the court has not yet found that the property is subject to
forfeiture. As both Diver and Cooper point out, if ownership and standing are equated, this does
little more than Rule G(7)(d)(i). Both provisions would have the effect of advancing the
ownership determination to the beginning of the case so that it was made before the Government
was required to establish forfeitability. There might be a case, however, where because of the
peculiar sequence of events the Government was unable to rebut the claim of ownership at the
time of the pre-trial hearing pursuant to Rule G(7)(d)(i), but later, once it received discovery
from additional sources, was able to file a motion for summary judgment under Rule G(7)(g).

The real significance of Rule G(7)(g), however, would come if standing and ownership are not
equated. In that case, a Rule G(7)(d)(i) motion for judgment for lack of standing might fail, but a

3 Whether the assertion of a possessory interest by a bailee who refuses to identify the bailor is
sufficient to satisfy the standing requirements of current law is uncertain. In a case currently pending in
the Southern District of Iowa, Claimant argues that a possessory interest by a knowing custodian is
sufficient to satisfy the "colorable interest" standard. The Government argues that it does not, unless the
custodian identifies the bailor. United States v. $244,320 in U.S. Currency, Civil No. 4:03-CV-40019
(S.D. Iowa), motion for judgment on the pleadings filed July 21, 2003.

" See United States v. $39,400 in U.S. Currency, No. 01cvl6255-IEG(LSP) (S.D. Cal.
Aug. 12, 2002) (claimant who denied ownership at time currency was seized but later filed claim
asserting ownership has standing).
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Rule G(7)(g) motion for summary judgment based on lack of ownership would succeed, and
could be made before the court resolved the issue of forfextability. In other words, Rule G(7)(g)
is a "fall back" provision that would allow the Government to advance the ownership issue ahead
of the forfeitability issue in the fraction of cases where the criteria applicable to Rule 56 are
satisfied, even if the substantive definition of standing is not otherwise changed by Rule G(7).
Accordingly, in our example, if the substantive definition of standing remained unchanged, the
woman asserting that the seized cash was derived from the sale of a ranch might be able to
adduce sufficient evidence to establish a "colorable interest" in the property for purposes of Rule
G(7)(d)(i), but might not be able to survive a motion for summary judgment under Rule G(7)(g).

3. The "innocence" prong of a motion for summary judgment

Both Diver and Cooper point out that Rule G(7)(g) would also have the effect of allowing the
Government to prevail by showing, per Rule 56, that the claimant was not "innocent," within the
meaning of Section 983(d), and thus could not prevail in the forfeiture case, even if the claimant
was an "owner," and even if there was a material issue of fact on the forfertability issue that
precluded the entry of summary judgment for the Government on that point. We see nothing
wrong with that. There is no public policy consideration that militates in favor of requiring a
trial on the forfeitability issue where the evidence is clear that, in any event, the person claiming
the property participated in the commission of the offense giving rise to the forfeiture or
otherwise cannot satisfy the statutory definition of an innocent owner. Nevertheless, we
appreciate that this raises an issue entirely separate from the standing question that the
subcommittee may wish to consider at the appropriate time.

4. The Seventh Amendment issue

Diver and Cooper both also raise an issue regarding the application of the Seventh Amendment
to civil forfeiture cases. There is a Seventh Amendment right to ajury trial in civil forfeiture
cases. Whether that applies only to the forfeitability issue or also to the innocent owner defense
is not clear. If the innocent owner defense itself is not constitutionally required, see Bennis v.
Michigan, 516 U.S. 442 (1996), it may be that the Seventh Amendment right does not apply to
that defense.

Nevertheless, even if the jury right does apply to all aspects of the trial on the merits, including
the right to establish an affirmative defense, it does not follow that that the court would be
precluded from resolving the standing issue without the jury if standing and ownership were
equated. Standing remains a threshold matter for the court regardless of what the criteria for
establishing standing might be. Standing is standing and ownership is ownership: they are two
different concepts - one a threshold question for the court, the other an element of the claimant's
affirmative defense for the jury - even if the same definition is applied to each term.

Criminal forfeiture cases provide a useful analogy. Following the entry of a judgment of
forfeiture in a criminal case, the court holds an ancillary proceeding in which third parties have
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the opportunity to show that they, not the defendant, were the true owners of the property.
Ownership is the only issue in the ancillary proceeding, see 21 U.S.C. 853(n)(6) (third party must
prove that he had a superior interest in the property at the time of the offense, or was a bona fide
purchaser for value), yet there is neither a statutory nor a constitutional right to a jury trial on that
issue. 5 To the contrary, the court is empowered to determine, on its own, whether the third party
is the true owner of the forfeited property. Of course, in criminal cases, the ownership issue is
both a threshold issue and a dispositive issue on the merits, because once the third party
establishes that he is the true owner of the property, he prevails regardless of whether the
property was forfeitable and regardless of the claimant's innocence. But the point is that if the
court in a criminal case can determine ownership as a threshold matter, surely it can make the
same determination in a civil case without violating the Seventh Amendment.

Substantive Issues

The Government's view on the substantive issue was accurately summarized by Ned Diver when
he wrote that "The Government appears to accept that only innocent owners are genuinely
entitled to prevail in a civil forfeiture challenge." Diver Memo at 18 n.8. In essence, it is the
Department's view that the Government should only be put to its proof in a forfeiture case when
the party on the other side has an actual legal interest in the property that is of the kind that
Congress has recognized as worthy of statutory protection. See United States v. $557,933.89,
More or Less, in U.S. Funds, 293 F.3d 66, 79 (2d Cir. 2002) ("The function of standing in a
forfeiture action is therefore truly threshold only-to insure that the government is put to its
proof only where someone with a legitimate interest contests the forfeiture."). Accordingly, Rule
G would require every claimant to establish ownership, as defined by CAFRA in Section
983(d)(6), before the Government would have to establish the forfeitability of the property.

As Ned Diver points out, "Under the current system, because the government must go first, if
neither party has a genuine right to the property, the default is in favor of the claimant." Diver
Memo at 19. In other words, "By granting standing to those with an interest in the property less
than ownership, it is implicit in the law that people other than innocent owners may rightly
prevail in a civil forfeiture challenge." Id. The consequence is that "claimants with no real
interest are permitted to put the government to its proof without putting on any evidence
themselves. And they may be able to gain possession of the res despite having no genuine claim
to it." Id. at 28.

It is the Department's view that this is a defect in current law that should be changed.
Accordingly, "Under proposed Rule G, by contrast, those potential claimants would lose the
right to contest the forfeiture." Id. at 19. Instead, the true owner would be required to file a
claim in her own right and contest the forfeitability of the property or establish an innocent owner

5 See United States v. Holmes, 133 F.3d 918, 1998 WL 13538 (4th Cir. 1998) (Table) (third party
has statutory right to have court determine if he had a superior ownership interest in the property, but no
Seventh Amendment right to a jury trial on that issue).
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defense.

1. Should the Government win by default?

Both Diver and Cooper raise several concerns with this approach. One theme running through
the latter part of Ned Diver's memo is the notion that the issue in a civil forfeiture case should be
the Government's right to the property, not the claimant's, and that therefore it is the claimant,
not the Government, that should win by default when neither party can meet its evidentiary
burden (i.e., when the Government cannot establish forfeitability but the claimant cannot
establish that the property actually belongs to him either). In this view, any person with a
colorable interest in the property will serve as a proper antagonist in the forfeiture proceeding,
ensuring that the Government never succeeds to an interest in property to which it is not entitled.
See Diver Memo at 21, 29-30.

We fundamentally disagree with this view of civil forfeiture proceedings. The Department of
Justice undertakes tens of thousands of civil forfeiture cases every year. The Drug Enforcement
Administration alone handles approximately 13,000 forfeiture cases, of which 80 percent are not
contested by anyone, and are therefore concluded by the agency without any judicial
involvement. There are also hundreds of judicial forfeiture cases in which the Government
prevails by default (because no one files a claim), or where the claim is dismissed because of
some procedural defect or for lack of standing even under the lenient "colorable interest" test. In
all of these cases, the Government obtains title to the property without having to establish
forfeitability; in none of these case is it considered necessary for a court to appoint a
representative of the public to contest the forfeiture action and ensure that the Government has a
statutory right to the property.

In the Department's view, a case in which a person with no true legal interest in the property files
a claim is indistinguishable from a case in which no one files a claim at all, or in which the claim
that is filed is defective. If it is not necessary - as a matter of law or policy - to require the
Government to establish the forfeitability of the property in the thousands of cases in which no
claim is filed, there is no reason to require the Government to establish forfeitability in the
relatively small number of cases in which a colorable but inadequate claim is filed. Or stated
differently, if property may be forfeited in thousands of cases without anyone's contesting the
Government's ability to establish the forfeitability of the property, there is no need to relax the
standing requirement to ensure that someone is able to challenge the forfeitability of the property
in the fraction of cases where the person filing a claim has a "colorable interest" but is not an
owner.

2. Using the statutory definition of owner

If it is accepted that a line must be drawn somewhere between contested and uncontested cases,
the obvious place to drawn that line is where Congress drew it when it enacted CAFRA. It is the
Department's view that Section 983(d)(6) reflects Congress's considered determination that only
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certain categories of claimants were entitled to contest a forfeiture action, and that only those
claimants were entitled to the statutory protection embodied in the innocent owner defense.

We acknowledge that this is not necessarily so. Congress could have decided that anyone with a
colorable interest in the property could contest the Government's attempt to establish
forfeitability, but that once forfeitability was established, only a narrower class of "owners"
would be entitled to the protection of an innocent owner defense. But the debate over what
Section 983(d)(6) would contain belies that notion. Whereas there is little or no discussion of
"standing" as a separate concept in the legislative history of CAFRA, a great deal of attention
was paid to whether to include or to exclude various parties such as lienholders, bailees,
nominees, donees, spouses asserting marital interests, and beneficiaries of constructive trusts, to
cite only some examples, in the drafting of the definition of owner in Section 983(d)(6). As Ned
Diver suggests, it may not be a coincidence that Congress ultimately included in the definition of
owner those persons who were traditionally found to have standing under pre-CAFRA case law,
and excluded those who did not. See Diver Memo at 22. Indeed, it is our view that Congress
used the standing cases as a guide to defining "owner" precisely because it intended 1) that
"owner" should be defined broadly so that most of those who were entitled to contest forfeiture
actions under pre-CAFRA law would be entitled to do so under the new law, and 2) that the
definition of owner in Section 983(d)(6) would therefore be coextensive with the requirements
for establishing standing.

Accordingly, it is the Department's view that raising the standing threshold so that it equates
with the definition of owner enacted by CAFRA would be consistent with congressional intent,
and would address the Government's legitimate concern that it not be required to litigate
forfeiture matters with nominees, straw owners and others who have no real interest in the
property.6

6 We acknowledge, as Prof. Cooper has pointed out, that the term "owner" is defined not

only in terms of the federal statute, but also in terms of state law. Thus, while Section 983(d)(6)
limits the categories of persons who may seek to establish an innocent owner defense, each of the
terms in that definition, e.g., "ownership interest," "lien," "leasehold," etc., would be defined in
terms of state law. See United States v. U.S. Currency, $81,000.00, 189 F.3d 28, 33 (1st Cir.
1999) (state law determines person's ownership interest in a joint bank account); United States v.
1989 Lear Jet, 25 F.3d 793, 797 (9th Cir. 1994) (state law determines existence and extent of
lienholder's interest).
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