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Report on Judicial Conference Session

A, Standing Rules Committee report to Judicial Conference

B. Minutes of June 17-18, 2004, Standing Rules Committee meeting
C. Pending legislation

ACTION — Approving minutes of April 15-16, 2004, committee meeting

ACTION - Approving proposed amendment to Rule 5(e) and transmitting it to the Standing
Rules Committee for publication on an expedited basis

Style Project:

A, ACTION - Approving publication of proposed restyled Rules 64 to 86 and
Rule 23

B. ACTION - Approving publication of noncontroversial style-substance

amendments to Rules 64 to 86

C ACTION - Approving proposed amendments resolving “global issues™ and “top-to-
bottom” review of the entire set of rules for transmittal to Standing Rules Committee
for publication

ACTION - Approving proposed new Rule 5 1 and transmitting it to the Standing Rules
Committee for publication

ACTION — Approving proposed recommendation on sealed settlements

Consideration of proposed privacy rule template implementing E-Government Act of 2002
Report on proposed projects.

Rule 62.1 - indicative rulings

Rule 48 — polling of jury

Rule 30(b)(6) — limiting use of depositions of corporate officials

Computing time limits consistent with other sets of rules of procedure
Considering deleting rules that overlap Evidence Rules

moows

Next meetings: Hearings on electronic discovery in January 2005
Meeting 1n Washington, D C 1n April 2005
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Agenda E-18
Rules
September 2004
REPORT OF THE JUDICIAL CONFERENCE
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

TO THE CHIEF JUSTICE OF THE UNITED STATES AND MEMBERS OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES:

The Commttee on Rules of Practice and Procedure met on June 17-18, 2004
Robert D. McCallum, Associate Attorney General, attended the meeting on behalf of the Deputy
Attorney General, James B. Comey All the other members attended.

Representing the advisory rules committees were: Judge Samuel A. Alito, chair, and
Professor Patrick J Schiltz, reporter, of the Advisory Committee on Appeilate Rules; Judge A.
Thomas Smalli, chair, and Professor Jeffrey W. Morris, reporter, of the Advisory Commuttee on
Bankruptcy Rules; Judge Lee H. Rosenthal, chair, and Professor Edward H. Cooper, reporter, of
the Advisory Committee on Civil Rules; Judge Edward E. Carnes, chair, and Professor David A
Schlueter, reporter, of the Advisory Committee on Criminal Rules; and Judge Jerry E Smuth,
chair, and Professor Daniel J. Capra, reporter, of the Advisory Committee on Evidence Rules.

Participating in the meeting were Peter G. McCabe, the Commuttee's Secretary, Professor
Daniel R. Coquillette, the Commuttee's reporter; John K. Rabiej, Chief of the Administrative

Office's Rules Commuttee Support Office; James Ishida and Robert P. Deyling, attorney advisors

NOTICE

NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL
CONFERENCE UNLESS APPROVED BY THE JUDICIAL CONFERENCE ITSELF.




considering the amendments to Rule 9036 on an expedited basis along with the proposed
amendments to Rules 2002(g) and 9001(9).
FEDERAL RULES OF CIVIL PROCEDURE

Rules Recommended for Approval and Transmission

The Advisory Committee on Civil Rules submitted proposed amendments to Rules 6, 27,
and 45 and proposed amendments to Supplemental Rules B and C with a recommendation that
they be approved and transmitted to the Judicial Conference. The amendments were circulated to
the bench and bar for comment in August 2003. The scheduled public hearing on the proposed
rules amendments was canceled because no one asked to testify

The proposed amendment to Rule 6(¢) clarifies the method of determining the time to
respond when the time is extended after service by mail, by leaving with the clerk of court, by
electronic means, or by other means consented to by the party served. It was unclear whether the
additional three days provided in the rule were to be added before or after the prescribed period.
The amendment makes clear that three days are added after the prescribed period otherwise
expires Intermediate Saturdays, Sundays, and legal holidays are included in counting these
added three days.

The proposed amendment to Rule 27 corrects outdated references to former Rule 4(d).
The amendment makes clear that all methods of service authorized under Rule 4 can be used to
serve a petition to perpetuate testimony.

Under the proposed amendment to Rule 45, a deposition subpoena must state the method
for recording the testimony. The amendment ensures that a nonparty deponent has notice of the
recording method, providing the deponent an opportunity to raise objections in a timely and

efficient manner.
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The proposed amendment to Supplemental Rule B fixes the time for determining whether
a defendant is “found” in the district at the time when the verified complaint and the
accompanying affidavit are filed. The amendment is intended to prevent a defendant from
defeating attachment and evading a security device by waiting until a complaint is filed before
appointing an agent to receive service of process.

The proposed amendments to Supplemental Rule C are technical 1n nature and correct an
oversight contained in amendments made in 2000.

The Committee concurred with the advisory committee's recommendations.

Recommendation: That the Judicial Conference approve the proposed amendments

to Civil Rules 6, 27, and 45, and proposed amendments to Supplemental Rules B and

C and transmit them to the Supreme Court for its consideration with a

recommendation that they be adopted by the Court and transmitted to Congress in

accordance with the law.

The proposed amendments to the Federal Rules of Civil Procedure are in Appendix C
with an excerpt from the advisory committee report.
Rules Approved for Publication and Comment

The Advisory Committee on Civil Rules proposed amendments to Rules 16, 26, 33, 34,
37, 45, 50, Supplemental Rules A, C, and E, and a new Supplemental Rule G, and revisions to
Form 35 with a recommendation that they be published for comment. The advisory committee
also proposed a style revision of Rules 38 through 63 — except Style Rule 45 which was
approved at an earlier meeting — with a recommendation that they be published for public
comment, but at a later date. (The Committee had earlier approved publishing for comment
proposed style amendments to Rules 1 through 37 and 45.) In addition, the advisory commuittee
proposed amendments to eleven of the restyled rules to be published at the same time as the

comprehensive style revision, but as a separate sct of proposals. These proposed amendments

emerged from the work on the style revision as modest, noncontroversial clear improvements,
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Because they arguably exceed the scope of the style project by changing the accepted meaning or
effect of the rules, the advisory commttee recommended that they be published at the same time
as, but separately from, the comprehensive style revision of the rules.
Discovery of Electronically Stored Information

The proposed amendments to Rules 16, 26, 33, 34, 37, 45 and revisions to Form 35 are
aimed at discovery of electronically stored information. The advisory committee has been
studying these problems intensively since 2000. Bar organizations, attorneys, and members of
the public have urged the advisory committee to address the serious problems arising from
discovery of computer-based information. The discovery of electronically stored information
raises markedly different issues from conventional discovery into paper. Electronically stored
information is characterized by exponentially greater volume; computer information, unlike
paper, is dynamic; and electronic data, unlike paper, may be incomprehensible when separated
from the system that created 1it. Developing case law is not consistent. Disparate local rules have
emerged, and more are under consideration. Without national rules adequate to address the
issues raised by electronic discovery, a patchwork of rules and requirements is likely to develop,
and will be particularly confusing and debilitating to large organizations. Even small
organizations and individuals may be overwhelmed by the uncertainty, expense, delays, and
burdens of such discovery. The costs of complying with unclear and at times vague discovery
obligations that vary from district to district in ways unwarranted by local variations practice are
becoming increasingly untenable.

The advisory committee has monitored the experiences of the bar and bench with these
issues for several years. It has found that the discovery of electronically stored information is

becoming more time consuming, burdensome, and problematic. Unless timely action is taken,
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the federal discovery rules will become increasingly removed from practice, and similarly
situated Iitigants will continue to be treated differently depending on the federal forum.

The proposed amendments to Rule 16 and Rule 26(f), and Form 35 present a framework
for the parties and court to give early attention to issues relating to electronically stored
information, the preservation of evidence, and privilege. Under the proposed amendment to Rule
26(f), the parties are to include in their conference the preservation of information for discovery
and are to include in their proposed discovery plan any issues relating to disclosure or discovery
of electronically stored information, including the form of production, and whether the parties
can agree on approaches to production that protect against privilege waiver. Form 35 is amended
to add the parties' proposals regarding disclosure or discovery of electronically stored
information to the list of topics to be included in the parties' report to the court. The scheduling
order under Rule 16, as amended, may include provisions on the disclosure or discovery of
clectronically stored information and an order adopting the parties' agreements for protection
against waiving privilege

A proposed amendment to Rule 26(b)(2) clarifies the obligations of a responding party to
provide discovery of electronically stored information that 1s not reasonably accessible, an
increasingly disputed aspect of such discovery. Under the amendment, a party need not produce
electronically stored information that is not reasonably accessible, such as deleted information,
information kept on backup tapes for disaster recovery purposes, or legacy data remaining from
systems no longer used. If the requesting party moves for the production of such information, the
responding party has the burden to show that the information is not reasonably accessible. Even
if the information is not reasonably accessible, a court may order discovery for good cause and

may impose appropriate terms and conditions
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The volume of electronically stored information produced in response to discovery can be
enormous, and certain features of such information make it more difficult to review for privilege
than paper discovery The inadvertent production of privileged material is a substantial risk. The
proposed amendment to Rule 26(b)(5) sets up a procedure to apply when a responding party
asserts a production of privileged information without an intent to waive the privilege. The
proposed amendment does not address how to resolve whether the privilege has been waived or
forfeited, respecting the special statutory process for adopting rules that modify privilege. By
providing a procedure to allow the responding party to assert privilege after production and to
require the return of the material pending resolution of the claim, the amendment helpfully
addresses the burden of privilege review, which is particularly acute in electronic discovery.

The proposed amendment to Rule 33 clarifies that an answer to an interrogatory involving
review of a business record should also address electronically stored information and permits the
responding party to answer by providing access to the information.

Under the proposed amendments to Rule 34, electronically stored information is
explicitly recognized as discoverable matter distinct from “documents.” The term “documents”
cannot continue to be stretched to accommodate all the differences between paper and
electronically stored information. Rule 34 is also amended to authorize a requesting party to
specify the form of production, such as in paper or electronic form, or a particular electromc
form The rule provides that the responding party may object to that request and provides that
absent court order, party agreement, or request for a specific form for production, a party may
produce the information 1n the form 1n which the party ordinarily maintains 1t or 1n an
electronically searchable form. Absent a court order, the party need only produce the information

in one form.
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The proposed amendments to Rule 37 respond to a unique and necessary feature of
computer systems — the automatic recycling, overwriting, and alteration of electronically stored
information. This 1s a different problem from that presented by information kept in the static
form that paper represents. The routine recycling of backup tapes used for disaster recovery
purposes, for example, is necessary to the operation of the information systems used by private
and public entities. At the same time, litigants' right to obtain evidence must be protected. There
is great uncertainty as to whether and when a party may continue some or all of the routine
operation of 1ts computer system without risk of sanctions. The advisory committee has heard
strong arguments 1n support of better guidance 1in the rules.

Rule 37(f) states that a court may not impose sanctions on a party under the civil rules for
a party's failure to provide electronically stored information in discovery if the party took
reasonable steps to preserve the information after it knew or should have known the information
was discoverable in the action; the information was lost because of the routine operation of the
party's computer system; and the party did not violate an order in the action requiring it to
preserve the information. The advisory commuttee 1s specifically seeking comment on the level
of fault necessary to make a party ineligible for this narrow “safe harbor” from sanctions under
the rules. The proposed amendment 1s framed 1n terms of a party's negligent failure to prevent
the loss of information in the routine operation of a computer system. The advisory committee is
seeking comment on whether the proposal should preclude a court from imposing sanctions
under the rules for the loss of information as a result of the routine operation of a computer
system unless the deletion or loss of this information was intentional or reckless or a court order
was violated

The proposed amendments to Rule 45 conform the provisions for subpoenas to changes

in other discovery rules related to discovery of electronically stored information.
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Proposed Amendments to Rule 50

A party may, after trial, renew a motion for judgment as a matter of law made during trial
in accordance with Rule 50(a) The proposed amendment to Rule 50 deletes the requirement that
the original motion be made at the close of all the evidence. Many reported appellate decisions
continue to wrestle with the problems that arise when a party has moved for judgment as a matter
of law before the close of all evidence but has failed to renew the motion at the close of all the
evidence. The proposed amendment reflects the belief that a motion made at any time before the
case 1s submitted to the jury serves all of the functional needs served by a motion at the close of
all the evidence. As now, the post-trial motion renews the trial motion and can be supported only
by arguments that had been made to support the trial motion.
Proposed New Supplemental Rule G on Forferture Actions

Proposed new Supplemental Rule G establishes comprehensive procedures governing in
rem forfeiture actions. The new rule consolidates the forfetture in rem procedures located n
several admiralty rules and sets up a unified procedural framework solely intended to address
asset forfeiture cases. Conforming amendments to Supplemental Rules A, C, and E are also
proposed. Representatives from the Department of Justice and National Association of Criminal
Defense Lawyers worked with the advisory committee in developing the rule.

Forfeiture actions are presently litigated under various Supplemental Rules, which has
caused problems. The Supplemental Ruies are primarily designed to handle admiralty actions
and present difficult interpretational issues when applied to asset forfeiture actions. Moreover,
the Supplemental Rules have not been revised to take account of many of the provisions of the
Civil Asset Forfeiture Reform Act of 2000. Nor have the Supplemental Rules been revised to
take account of the constitutional jurisprudence dealing with adequate notice The disconnect

between the Supplemental Rules and in rem forfeiture procedures has become acute because the
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number of forfeiture actions has imncreased. The new rule addresses these problems n an
integrated and coherent fashion.

Among other things, the new rule sets out procedures governing the filing and response to
complaints involving in rem forfeitures, specifies notice provisions — including the anticipated
use of the internet to provide a designated government forfeiture web site and a more reliable
means of publishing notice — clarifies the timing and scope of certain discovery requests, and
establishes procedures to ensure early determination of a claimant's standing,

The Committee approved the recommendations of the advisory committee to publish the
proposed rules amendments to the bench and bar for comment.

Proposed Style Revision of Rules 38 through 63, Except Rule 45 (deferred publication)

The proposed amendments are part of a comprehensive style project to clarify the civil
rules, improve and modernize expression, and remove inconsistent uses of words and
conventions. The style project follows up on the comprehensive style revision of the Federal
Rules of Appellate and Criminal Procedure.

The style revision of Rules 38-63, except Rule 43, is the latest instaliment of style
amendments to the Federal Rules of Civil Procedure proposed by the advisory committee. The
final package of proposed amendments is expected to be completed this fall for the Committee's
consideration at its January 2005 meeting, at which time the entire set of restyled rules will be
ready to be published for public comment. The proposed style amendments are not intended to
change the meaning or effect of the rules.

The advisory committee also proposed amendments to Rules 4, 8, 9, 11, 14, 16, 26, 30,
31, 36, and 40, addressing minor and noncontroversial amendments to accompany the style
proposals. Typical of these noncontroversial amendments are proposals accounting for

technological changes, such as adding a reference to an e-mail address on filing papers as well as
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telephone and fax numbers. These amendments are so modest and noncontroversial that they
could reasonably have been included as style changes in the overall revision of the rules, but they
will be published separately consistent with the Committee’s stringent policy that only pure style
changes be included in the comprehensive revision.

The Committee approved the recommendations of the advisory committee to publish the
proposed amendments to the bench and bar for comment to be published at a later date as part of
a comprehensive style revision of the entire set of rules and a separate package of
noncontroversial amendments that arguably change the meaning or effect of a rule.
Informational Item

Senator Herb Kohl (D-Wis.) had introduced legislation that would require a court to make
specific findings before settlement agreements can be sealed (Sunshine in Litigation Act of 2003,
S 817, 108" Cong , 1" Sess.) Early 1n 2003, Senator Kohl requested the Judicial Conference to
study the need for a rule amendment to address this 1ssue. At the request of the advisory
committee, the Federal Judicial Center undertook an empirical study of sealing settlement
practices in nearly half the district courts. On December 16, 2003, Director Mecham, Secretary
to the Judicial Conference, sent Senator Kohl a letter reporting the status of the Center's study
and 1ts preliminary findings, which showed a very low incidence of settlement agreements sealed
by court order. The Center completed the study in April 2004. The findings in the completed
study do not vary much from the preliminary findings The advisory committee will review the
study at 1ts October 2004 meeting.

FEDERAL RULES OF CRIMINAL PROCEDURE

The Advisory Committee on Criminal Rules submitted proposed amendments to Rules

12.2,29, 32, 32.1, 33, 34, 45, and new Rule 59 with a recommendation that they be approved and

transmitted to the Judicial Conference. The amendments were circulated to the bench and bar for

Rules-Page 26



L

q-1



1-B



COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
Meeting of June 17-18, 2004

Washington, D.C.
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ATTENDANCE

The mid-year meeting of the Judicial Conference Committee on Rules of Practice
and Procedure was held in Washington, D.C. on Thursday and Friday, June 17-18, 2004.
All the members were present:

Judge David F. Levi, Chair

David J. Beck, Esquire

David M. Bernick, Esquire e
Charles J. Cooper, Esquire

Judge Sidney A. Fitzwater

Judge Harris L Hartz

Dean Mary Kay Kane

Judge Mark R. Kravitz

Associate Attorney General Robert D. McCallum
Patrick F. McCartan, Esquire

Judge J. Garvan Murtha

Judge Thomas W. Thrash, Jr.
Justice Charles Talley Wells
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Providing support to the committee were: Professor Daniel R. Coquillette, reporter
to the committee; Peter G. McCabe, secretary to the committee and Assistant Director of
the Administrative Office of the U.S. Courts; John K. Rabiej, chief of the Rules
Committee Support Office of the Administrative Office; James N. Ishida and Robert P.
Deyling, senior attorneys in the Office of Judges Programs of the Administrative Office;
Professor Steven Gensler, Supreme Court Fellow with the Administrative Office; Brooke
D. Coleman, law clerk to Judge Levi; Joe Cecil of the Research Division of the Federal
Judicial Center; and Joseph F. Spaniol, Jr. and Professor Geoffrey C. Hazard, Jr.,
consultants to the committee.

Representing the advisory committees were: | _ _
Advisory Committee on Appellate Rules —
Judge Samuel A. Alito, Jr., Chair
Professor Patrick J. Schiltz, Reporter
Advisory Committee on Bankruptcy Rules —
Judge A. Thomas Small, Chair
Professor Jeffrey W. Morris, Reporter
Advisory Committee on Civil Rules —
Judge Lee H. Rosenthal, Chair
Professor Edward H. Cooper, Reporter
Advisory Committee on Criminal Rules —
Judge Edward E. Carnes, Chair
Professor David A. Schlueter, Reporter
Advisory Committee on Evidence Rules —
Judge Jerry E. Smith, Chair
Professor Daniel J. Capra, Reporter

Also taking part in the meeting on behalf of the Department of Justice was John S.
Davis, Associate Deputy Attormey General.

. - —

INTRODUCTORY REMARKS

Judge Levi reported that no major amendments to the rules were scheduled to take
effect on December 1, 2004. He noted that the Supreme Court had recommitted the
proposed amendment to FED. R. EvID. 804(b)(3) — governing the hearsay exception for
statements against penal interest — in light of its recent decision in Crawford v.
Washington. In Crawford, the Court substantially revised its Confrontation Clause
jurisprudence, thus making the proposed rule amendment inappropriate. He added that
the Advisory Committee on Evidence Rules had decided to defer consideration of any
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hearsay exception amendments until adequate case law develops to determine the
meaning and implications of the Crawford case.

Judge Levi pointed out that the federal courts were facing a severe budget crisis
that could result in substantial layoffs and furloughs of court staff. He explained that it
was important for the committee to consider its rules decisions in the light of their impact
on the resources of the courts. He noted that amendments have been proposed to the
bankruptcy rules that could save the courts more than a million dollars in postage and
handling costs by facilitating electronic notices and use of the national Bankruptcy
Noticing Center. He explained that the committee would be asked to expedite the
rulemaking process to achieve the anticipated savings earlier.

Judge Levi said that the project to restyle the civil rules was achieving excellent
progress. The Style Subcommittee, he noted, had now reached the landmark of having
completed a first draft of all 86 rules.

Judge Levi reported that the E-Government Subcommittee had met the day before
the committee meeting to refine the guidance that it would provide the advisory
committees in drafting rules amendments to implement the E-Government Act of 2002.
The statute requires that rules be promulgated under the Rules Enabling Act to protect
privacy and security concerns implicated by posting court-case files on the Internet.

Judge Levi noted that the Court Administration and Case Management Committee
had been working diligently on privacy and security issues for three years and had offered
constructive comments on the latest proposed guidance to the advisory committee. He
added that the E-Government Subcomrmittee had made a great deal of progress at its
meeting in addressing a number of difficult policy and practical questions raised when
court documents that had been practically obscure in the past are now posted on the
Internet. He observed that there will likely have to be some differences in detail among
the amendments proposed by the advisory committees. The bankruptcy rules, he noted,
will be the most affected by privacy concerns because of the heavy use of social security

~ numbers in bankruptcy cases. -

Judge Levi reported that he attends most of the meetings of the advisory
committees. Each committee, he observed, has a different personality, reflecting in part
the style of its chair and reporter and the role of the Department of Justice. He
emphasized that the rules process is blessed with great chairs and reporters, and the work
product of the committees is truly outstanding.

Judge Levi noted that the Chief Justice had extended Judge Alito’s term as chair of
the Advisory Committee on Appellate Rules for an additional year. He also reported that
Judge Susan Bucklew had been selected to replace Judge Carnes as chair of the Advisory
Committee on Criminal Rules and Judge Thomas Zilly had been selected to replace Judge
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Small as chair of the Advisory Committee on Bankruptcy Rules. He said that Judge
Carnes and Judge Small had been outstanding and successful committee chairs, and they
would be sorely missed. He also reported that the Standing Committee would greatly
miss the important contributions of two of its distinguished lawyer members whose terms
are about to expire — Charles Cooper and Patrick McCartan. Finally, Judge Levi
emphasized that one of the highlights of his legal career had been to work closely with
Professor Cooper as reporter to the Advisory Committee on Civil Rules.

APPROVAL OF THE MINUTES OF THE LAST MEETING

- The committee voted without objection to appro';e the minutes of the last
meeting, held on January 15-16, 2004. )

REPORT OF THE ADMINISTRATIVE OFFICE

Mr. Rabiej reported that the Administrative Office was monitoring 34 bills
introduced in the 108" Congress that would affect the federal rules.

He noted that legislation was still pending, proposed by the bail bond industry, that
would directly amend the Federal Rules of Criminal Procedure and limit the authority of a
judge to forfeit a bond. He said that the bill had been reported out by the House Judiciary
Cormmittee, but was opposed by the Judicial Conference. The legislation, he said, had not
reached the House floor, thanks to efforts by the Administrative Office and the
Department of Justice. He added that: (1) there had been recent communications with
representatives of the bail bond industry, but the industry had not changed its essential
position; and (2) there has been no action on the bill in the Senate.

Mr. Rabiej noted that legislation sponsored jointly by the Judicial Conference and

the Department of Justice should be be enacted shortly to amend the E-Government Act.

~ Under the present law, a party has the right to file an unredacted version of a document
under seal with the court. In accordance with the revised E-Government Act, the public
file would contain only a redacted version of the document or a reference list identifying
redacted information accessible only to the parties and the court. He added that the E-
Government Subcommittee and the advisory committees are now implementing the
rulemaking requirements of the Act.

Mr. Rabiej reported that the Class Action Fairness Act was expected to be brought
to the Senate floor for debate sometime in June.
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e

He noted that comprehensive crime victims’ rights legislation had passed the
Senate in April 2004 on a 96-1 vote. It would give criminal victims a broad array of
rights in such areas as protection against the accused, notice of proceedings, being heard
at court proceedings, conferring with prosecutors, and receiving restitution. He added
that the legislation was expected to pass the House of Representatives, but the chair of the
House Judiciary Committee appeared to be holding up the legislation for tactical reasons.

Mr. Rabiej said that the crime victims legislation will have an impact on the
criminal rules. He explained that the Advisory Committee on Criminal Rules had a
separate proposal ready for final approval that would amend FED. R. CRiM, P. 32 to
extend the right of allocution to victims of all crimes, not just victims of violence or
sexual abuse. T e

Mr. Rabiej reported that two more bills had been introduced in the preceeding
week that appeared to be moving quickly through the legislative process. First, he said, a
hearing would be held within a week on H.R. 4547, a bill designed to protect children
from drug violence. He noted that it would directly amend FED. R. CRIM. P. 11 to impose
additional conditions on a court before it may accept a plea agreement. The second new
bill (H.R. 4571), designed to limit “frivolous filings,” would directly amend FeD. R. CIv.
P. 11 by mandating that a judge impose sanctions for a violation of the rule.

REPORT OF THE FEDERAL JUDICIAL CENTER

Mr. Cecil pointed out that the agenda book for the committee meeting contained a
status report on the educational and research projects of the Federal Judicial Center.
(Agenda Item 4)

He reported that the Center was completing work on developing a new weighted
caseload formula for the district courts. He explained that the study had been completed
without requiring judges to keep detailed diaries of their daily activities.

Mr. Cecil noted that the Center had also completed a report comparing class
actions in the federal and state courts. Among other things, the report addresses why
attorneys bring cases in one court system rather than the other and finds few differences
between federal and state judges and cases. Finally, he pointed to a new Center report on
sealed court settiements. One of the findings of the report is that only 1 of every 227 civil
cases in the federal courts contains a sealed settlement.
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REPORT OF THE ADVISORY COMMITTEE ON APPELLATE RULES

Judge Alito and Professor Schiltz presented the report of the advisory committee,
as set forth in Judge Alito’s memorandum and attachments of May 14, 2004. (Agenda
Item 6)

Amendments for Final Approval
FED. R. APP. P. 4(2)(6)

Judge Alito said that the proposed amendments to Rule 4(a)(6) (reopening the time

-==to file an appeal) provides an avenue of relief for parties+who fail to file a timely appeal

because they have not received notice of the entry of judgment against them. The
~ “amendment allows a court to reopen the time to appeal if certain conditions are met.

First, the court must find that the party did not receive notice of the judgment within 21
days after entry. Second, the party must move to reopen the time to appeal within 7 days
after receiving notice of the entry of judgment. And third, the party must move to reopen
within 180 after entry of the judgment.

Judge Alito pointed out that use of the word “notice,” appearing twice in the rule,

- has been unclear., Most courts have interpreted the existing rule as requiring that the type
of notice required to trigger the 7-day period to reopen be Written notice. Others, though,
have included other types of communications. The proposed amendment, he said, offers
a clear solution by specifying that notice must be the formal clerk’s office notice required
under FED. R. CIv. P. 77(d).

The committee without objection approved the proposed amendments for
final approval by voice vote.

FED. R. APP. P. 26(2)(4) and 45(a)(2)

- Judge Alito stated that the proposed amendments to-Rule 26 (computing time) and
45 (when court is open) would replace the incorrect phrase “President’ Day” with
“Washington Birthday,” the official, statutory name of the holiday.

The committee without objection approved the proposed amendments for
final approval by voice vote.

FED. R. ApP. P. 27(d)(1 (E)

Judge Alito explained that Rule 32 (form of briefs} sets out typeface and type-style
requirements. But Rule 27, which specifies the requirements for motions, does not. The
proposed amendment would add a new Subdivision (E) to Rule 27(d)(1) to make it clear
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that the typeface requirements of Rule 32(a)(5) and the type-style requirements of Rule
32(a)(6) apply to motions papers.

Judge Alito said that the proposed amendment had received support during the
public comment period, although one comment suggested increasing the number of words
allowed in motions. He said that there was also some sentiment to express the length
limits in terms of words, rather than pages. But, he explained, clerks of court favor a
page limit because it is much easier to verify.

The committee without objection approved the proposed amendment for final
approval by voice vote.

2

FED. R. Arp. P. 28(c) & (h), 28.1, 32(a)(7)(C), and 34(d)

_—

Judge Alito reported that the current rules say very little about briefing in cases
involving cross-appeals. As a result, local rules fill in the gaps with procedural guidance.
The advisory comumittee, he said, recommended moving the few provisions in the current
national rules addressing cross-appeals into a new Rule 28.1 and adding several new
provisions to fill the gaps in the existing rules. The new Rule 28.1 (cross-appeals) would
parallel Rule 28 (briefs). In addition, conforming amendments would be made to Rule
28(c) (briefs), 32(a)(7)(C) (certificate of compliance), and 34(d) (oral argument).

The provisions of the new rule, he said, follow the local rules of every circuit save
one. They would authorize four briefs and specify their lengths and colors. (1) The
appellant’s principal brief would be limited to 14,000 words. (2) The appellee’s
combined response brief and cross-appeal principal brief would be limited to 16,500
words. (3) The appellant’s response and reply brief would be limited to 14,000 words.
(4) Finally, the appellees’s reply brief would be limited to 7,000 words.

Judge Alito said that the lawyers who had commented on the proposal uniformly
had recommended higher word limits, while the judges who had commented wanted
-~ fewer words. Professor Schiltz added that the local rules.of the circuits generally
prescribe word limits of 14,000, 14,000, 14,000, and 7,000 for the four briefs. The
advisory committee, he said, had decided to increase the second brief to 16,500 words
because it serves two functions — responding to the appellant’s principal brief and
initiating the principal brief in the cross-appeal.

Several members said that the advisory committee’s proposal to authorize an
additional 2,500 words for the second brief was a sound compromise that should
accommodate most cases and result in fewer motions by attorneys seeking word
extensions.
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The committee without objection approved the proposed amendments for
final approval by voice vote.

FED. R. App. P. 32.1

Judge Alito reported that the the proposed new Rule 32.1 (citing judicial
dispositions) had attracted more than 500 public comments.

He noted that the proposed rule enjoyed the support of the major bar associations.

It would equalize the treatment of unpublished opinions with other types of non-
precedential materials presented to the courts of appeals. The rule, he emphasized, would

-= merely prevent a court of appeals from prohibiting the-ci#ation of unpublished opinions.
It would not require a court to give unpublished opinions any weight or precedential

~ “value, or even to pay any attention to them. It would just allow the parties to cite them.

He said that prohibiting the citation of court opinions undermines confidence in the courts
of appeals and the judiciary. It implies that there is something second-class about
unpublished opinions. The practice, he said, is very difficult to explain to lay people and
most practitioners.

On the other hand, he pointed out, opponents of the rute claim that it will have an
adverse impact on judges because they will have to spend more of their limited time on
crafting unpublished opinions. This, it is claimed, would both detract from the quality of
judges’ published opinions and lead to the issuance of more one-sentence orders. He
noted, too, that opponents of the rule assert that it will inevitably require lawyers to take
the time to read unpublished opinions and increase expenses for their clients.

Judge Alito emphasized that the advisory committee had taken the adverse
comments very seriously, but it had concluded that there is simply no empirical support
for them. He noted that a number of the federal circuits currently permit citation of
unpublished opinions. The committee, he said, had not received any comments from
judges on the courts allowing citation that the practice has increased their work.

-~ Moreover, he added, the trend at both the federal and state-levels is moving away from
non-citation rules.

Judge Alito said that, as a result of the public comments, the advisory committee
had deleted from the proposed rule a clause that would have prohibited a court of appeals
from prohibiting or restricting citation of unpublished opinions “unless that prohibition or
restriction is generally imposed upon the citation of all judicial opinions, orders,
judgments, or other written dispostions.”
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Judge Levi observed that the sheer size of the body of comments was daunting,
even though many of the comments seemed to copy each other. He congratulated
Professor Schiltz for a superb job in summarizing the comments.

One of the members suggested that the key issue was not citation, but the status of
unpublished opinions. He pointed out that the committee note refers to unpublished
opinions as “official actions” of the court. But, he noted, they are commonly crafted by
law clerks and only endorsed by judges. They do not receive the same scrutiny as
published opinions and clearly do not represent the views of the full court. The proposed
rule, he said, would elevate unpublished opinions into actions of the court and give them
a status that they do not presently have. He recommended that the proposal be deferred

-== and the circuits be given time to issue their own rules adéressing the contents and effect
of unpublished opinions. He added that this approach would promote transparency, for
the circuits would articulate what they are doing with regard to unpublished opinions.

One lawyer-member suggested that local non-citation rules pose a serious
perception problem for the courts of appeals. He said that it is difficult to explainto a
client that a court has decided a similar case in the recent past, but the case cannot be
cited to the same court. He added that, regardiess of precedential value, an unpublished
opinion is in fact an official disposition by a government body.

Two members pointed out that the proposed rule had given rise to concern among
state-court leadership as to the use by the federal courts of unpublished state-court
opinions. For example, a federal court applying the doctrine in Erie R.R. Co. v. Tompkins
might cite an unpublished state-court opinion as establishing binding state law in a way
that the opinion was not intended to be used. Judge Alito responded that the advisory
committee’s deliberations had focused on citing a federal circuit court’s own decisions,
not on citing state-court opinions. Moreover, he said, the rule does not address what
weight is to be given to unpublished opinions. He added, though, that he would not
object to amending the rule to limit its application specifically to federal opinions.

One participant pointed out that unpublished opinions are widely available today,
and the circuits are free to give them precedence or not, as they see fit. He argued that
lawyers should be free to call a court’s attention to cases decided by their colleagues that
have similar facts and issues. Other panels of the court, he said, should be made aware of
what one panel has done with a similar pattern of facts, particularly in sentencing
guideline cases. He added that it would be beneficial for courts to look at their
unpublished opinions as part of their efforts to achieve consistency and reliability in
circuit case law.

One member observed that there are very strong arguments on both sides of the
issue, but on balance he favored allowing the courts of appeals to continue their non-
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citation policies. He said that the adverse consequences predicted by opponents of the
rule might well come to pass. He emphasized the vital need for courts to have a two-
tiered opinion system because some cases simply do not deserve the same time and
attention as others. He also said that he was not convinced that it is appropriate to
compare unpublished opinions of a court of appeals with other types of nonprecedential
materials cited to the court. Unpublished opinions, he said, inevitably carry far more
weight with the lawyers and the court because they have been signed off on by three
judges of the deciding court.

One member noted that he had been struck by how strongly a number of judges
feel about the issue. He said that the arguments on both sides appear to be empirical in
-== nature, but they are essentially not provable at this point=He stressed the need for
_ empirical research and suggested that the committee not be put in the position of
"accepting one side of the argument and rejecting the other without further data. He
argued that appropriate research would focus on the practices and results in those circuits
that allow citation of unpublished opinions. He conjectured that it should be possible to
obtain good empirical data because several circuits now allow citation.

Judge Levi said that he agreed and had spoken with the Federal Judicial Center
about what shape an empirical study might take. He emphasized that the proposed rule
was very controversial. And in dealing with controversial matters, he said, the rules
committees have consistently sought strong empirical support for proposed amendments.
In this case, he noted, nine circuits now allow citation of unpublished opinions, and four
do not. Researchers, for example, could examine the courts that allow citation to see
whether disposition times have lengthened or the number of judgment orders has
increased. In addition, judges and lawyers might be surveyed to examine the practical
impact of citation policy on their work. Lawyers might be surveyed to examine whether
citation policy affects the costs of legal practice. Attention might also be directed to the
four circuits that prohibit citation to see whether there are any special conditions in those
circuits that make them different.

- Judge Levi added that it would be seek to proceed to the Judicial Conference’s
approval at this time of the proposed new rule without appropriate empirical data.
Obtaining the data would better inform the committee and take much of the passion out
of the debate. If the data turn out to support the proposed rule, he said, the committee
would be in a much better position to secure Conference approval.

Several participants endorsed Judge Levi’s approach, citing the great sensitivity of
the issue among circuit judges, the need for a period of reflection, and the value of
gathering whatever empirical data can be produced. One member added that there were
powerful arguments in favor of the proposed amendment, but it would be a mistake
institutionally to go forward with a rule that has generated so much opposition. He said



June 2004 Standing Committee — Draft Minutes Page 11

that, as a matter of basic policy, the committee should proceed with a controversial
proposal only if: (1) there is a compelling need for the rule; and (2) the committee is
convinced that the opposition is clearly wrong. Other participants endorsed this analysis,
emphasizing the need for empirical information and institutional restraint. They added
that a year’s delay for study would not cause any harm and may even lead some
opponents to reassess their positions.

Judge Alito agreed that a study would be helpful, especially since opposition to the
rule was based largely on empirical observations. Mr. Cecil added that the Research
Division of the Federal Judicial Center was prepared to conduct the research. He
cautioned, however, that the results of the study may not.in fact solve the committee’s

-==problems. The key issue, he said, is how judges performrtheir work in chambers. That,
he said, is a matter of utmost sensitivity. )

Judge Kravitz moved to have the committee take no action on the proposed
new Rule 32.1 and return it to the advisory committee, with the expectation that the
advisory committee will work with the Federal Judicial Center to conduct
appropriate empirical studies. The studies, for example, would explore the practical
experience in the circuits that have adopred local rules allowing citation of unpublished
opinions. The advisory committee would then have the discretion to make a fresh

- decision on the matter and return to the standing committee with a proposal, or not.

One member asked that the record reflect that the committee’s discussion of the
matter and its retuming the rule to the advisory committee did not reflect a judgment by
the Standing Committee on the merits of the proposal. Rather, he said, the committee’s
concerns were directed purely to instutional values and the rulemaking process. Judge
Kravitz agreed to the clarification.

One member added that the advisory committee should take advantage of the delay
to explore the impact of the rule on citing unpublished state-court opinions.

—~. The committee without objection approved Judge Kravitz’s motion by voice
vote. Therefore, it decided to take no action on the proposed new Rule 32.1, return
it to the advisory committee, and recommend that appropriate empirical study be
undertaken.

FED. R. APP. P. 35(a)

Judge Alito reported that Rule 35(a) (en banc determination) and 28 U.S.C. § 46(c)
both specify that “a majority of the circuit judges who are in regular active service” may
order that an appeal or other proceeding be heard or reheard en banc. Although the
standard applies to all the courts of appeals, he said, the circuits are divided in
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interpreting the provision when one or more active judges are disqualified in a particular
case. Seven circuits follow the “absolute majority” approach, counting disqualified
judges in the base to calculate a majority. Six circuits follow the “case majority”
approach, requiring a majority only of the active judges who are not recused.

Judge Alito emphasized that the advisory committee believes that whatever the
rule means, it should mean the same all across the country. There is no principled basis,
he said, for having different interpretations of the same rule. The primary objective of the
proposed amendment, thus, was to promote national uniformity. The advisory
committee, he said, believed that the better interpretation is the case majority approach
because it is most consistent with what Congress must have intended in enacting the

-==statute., He noted that 28 U.S.C. § 46(c) uses the phrase-*etrcuit judges . . . in regular
active service” twice. In the second sentence, the phrase clearly does not include
disqualified judges, since disqualified judges obviously cannot participate in a case heard
en banc. The proposed amendment to Rule 35(a), he added, was not meant to alter or
affect the quorum requirement of 28 U.S.C. § 46(d).

The committee without objection approved the proposed amendment for final
approval by voice vote,

REPORT OF THE ADVISORY COMMITTEE ON BANKRUPTCY RULES

Judge Small and Professor Morris presented the report of the advisory committee,
as set forth in Judge Small’s memorandum and attachments of May 17, 2004. (Agenda
Item 7)

Amendments for Final Approval
FED. R. BANKR. P. 1007

- Judge Small reported that the proposed amendmentto Rule 1007 (lists, schedules,
and statements) would require a debtor to file a mailing matrix with the court, a practice
now required universally by local court rules. The matrix must include the names and
addresses of all entities listed on Schedules D-H, including holders of executory contracts
and unexpired leases.

The committee without objection approved the proposed amendment for final
approval by voice vote.
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FED. R. BANKR. P. 3004 and 3005

Judge Small explained that the proposed amendments to Rules 3004 (filing of
claims by a debtor or trustee) and 3005 (filing of a claim, acceptance, or rejection by
codebtor) deal with the situation where an entity other than the creditor files a proof of
claim. The amendments to Rule 3004 make it clear that the third party may not file a
proof of claim until the exclusive time has expired for the creditor to file its own proof of
claim. In addition, FED. R. BANKR. P. 3005 would no longer permit the creditor to file a
proof of claim to supersede the claim filed by the debtor or trustee. Instead, the creditor
could amend the proof of claim filed by the debtor or trustee. The changes would make
the rules consistent with § 501(c) of the Bankruptcy Code..

p— -

The commitiee without objection approved the proposed amendments for
final approval by veice vote.

FED. R. BANKR. P. 4008

Judge Small reported that Rule 4008 (reaffirmation agreement) would be amended
to establish a deadline of 30 days after entry of the order of discharge to file a
reaffirmation agreement with the court. He said that some public comments had
- recommended a shorter pertod, and the advisory committee had considered a deadline of
10 days following discharge. But, he explained, the shortertime limit would not be
practical because it takes several days for the the noticing center to process and distribute
discharge notices.

The committee without objection approved the proposed amendment for final
approval by voice vote.

FED. R. BANKR, P. 7004

Judge Small reported that the proposed amendment to Rule 7004 (process and
- service) would authorize the clerk of court to sign, seal; and issue a summons
electronically. He noted that the rule does not address the service requirements for a
summons, which are set out elsewhere in Rule 7004.

The committee without objection approved the proposed amendment for final
approval by veice vote.

FED. R. BANKR. P. 9006

Judge Small stated that Rule 9006 (time) would be amended to remove any doubt
that the additional three-day period given a responding party to act when service is made
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on the party by specified means — by mail, by leaving it with the clerk, by electronic
means, or by other means consented to by the party served — are added after a rule’s
prescribed period to act expires.

The committee considered and approved the proposed amendment to Rule 9006 in
conjunction with a proposed parallel amendment to FED. R. C1v. P. 6(¢).

The committee without objection approved the proposed amendment for final
approval by voice vote.

OFFICIAL FORMS 6-G, 16-D, and 17
Judge Small reported that the proposed amendments to the forms had not been

~ published because they were technical in nature. The change to Form 6-G is required to
conform the form to the proposed amendment to Rule 1007, and the revisions to Forms
16-D and 17 reflect the abrogation of Official Form 16-C in 2003. He asked that: (1) the
changes to Form 16-D and 17 take effect on December 1, 2004; and (2) the change to
Form 6-G take effect on December 1, 2005, 1o coincide with the effective date of the
proposed amendments to Rule 1007.

The committee without objection approved the proposed amendments to the
forms for final approval by voice vote. -

Amendments for Publication
FED. R. BANKR. P. 1009, 4002, and OFFICIAL FORM 6-1

Judge Small pointed out that the proposed amendments to Rule 1009 (amendments
to schedules and statements), Rule 4002 (debtor’s duties), and Form 6-I (schedule of
debtors’ current income) had been proposed by the Executive Office for United States
Trustees. He noted that the amendment to Rule 4002 was controversial.

The U.S. trustee organization had asked the committee for a rule that would require
debtors to bring a substantial number of documents with them to the meeting of creditors
under § 341 of the Code. The proposal, he said, had attracted the attention and strong
opposition of the debtors’ bar. The advisory committee had received more than 80 letters
from attorneys opposing the proposal, even though the committee had not approved or
published it.
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Judge Small noted that the advisory committee’s consumer subcommittee had met
in Washington to consider the proposal, and it had invited several knowledgeable trustees
and attorneys to participate, along with representatives of the U.S. trustee organization.
At the meeting, the subcommittee decided that the most of the proposed changes were not
needed.

The full committee, however, decided to adopt a compromise amendment to Rule
4002 that would require debtors to bring with them to the § 341 meeting a government-
issued picture identification, evidence of their social security number, evidence of their
current income (such as a pay stub), their most recent federal income tax return, and
statements for each of their depository accounts. That, he said, was the proposal that the

-=-advisory committee sought authority to publish. - e

Judge Small said that the proposed amendment to Rule 1009 specifies that if the
debtor files an incorrect social security number, he or she must correct it and notify all
those who received notice of the incorrect number.

The proposed change to Form 6-1 would extend to Chapter 7 cases the requirement
that a debtor divulge a non-filing spouse’s income. The form’s mandate to divulge
currently applies only to Chapter 12 and 13 cases.

The committee without objection approved the proposed rule amendments for
publication by voice vote. It also approved without objection the proposed
amendment to the Official Form by voice vote.

FED. R. BANKR. P. 7004

Judge Small explained that under the current Rule 7004 (process and service), the
debtor’s attorney must be served only if the surnmons and complaint are served on the
debtor by mail. The proposed amendment would make it clear that the debtor’s attorney
must be served with a copy of any summons and complaint against the debtor, regardless

-- of the manner of service on the debtor. The rule would-also allow the attorney to request
that service be made electronically.

The committee without objection approved the proposed amendments for
publication by voice vote.

FED. R. BANKR. P. 2002(g) and 9001
Judge Small reported that the changes to Rule 2002 (notices) and 9001 (general

definitions) were designed in large part to facilitate noticing national creditors. The
proposed amendment to Rule 2002(g) would allow creditors to make arrangements with a
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“notice provider” to have notices sent to them at a preferred address or addresses.
Notices would normally be sent electronically, but the rule also covers the sending of
paper notices to central addresses. The amendment to Rule 9001 would define a “notice
provider” as any entity approved by the Administrative Office to give notice to creditors
at a preferred address or addresses under the proposed amendment to Rule 2002(g).

Judge Small explained that the amendments could result in significant financial
benefits to the judiciary and taxpayers because more creditors would sign up for
electronic service of court notices. In light of the potential cost savings, the advisory
committee had decided to pursue “fast track” promulgation of these two amendments —
as well as the amendment to Rule 9036 approved by the Standing Committee in January

== 2004, which specifies that notice by electronic means 1s-eemplete on transmission.

Under the fast track proposal, the rules would become effective on December 1,
2003, rather than December 1, 2006. They would be published for public comment in
August 2004. Comments would be due by mid-February 2005. The advisory committee
and Standing Committee could approve them by mail ballot and submit them to the
Judicial Conference for approval at its March 2005 session. They would then be sent
immediately to the Supreme Court, which could act on them before May 1, 2005. Mr.
Rabiej added that the Court would be given copies of the amendments well in advance of
the March 2005 Conference session to give the justices tine to review them carefully.

Judge Small said that the advisory committee had carefully considered the rules at
three meetings, and he did not anticipate any controversy over them. Professor Morris
added that even though the primary thrust of the rules was to facilitate electronic notice,
there would also be savings in processing paper notices under the rules because notice
providers will be able to bundle notices to creditors and save postage costs.

The committee without objection approved the proposed amendments for
publication by voice vote.

- - The committee also approved expediting approval of the amendments,
together with the proposed amendment to Rule 9036 approved by the Standing
Committee in January 2004.

REPORT OF THE ADVISORY COMMITTEE ON CIVIL RULES

Judge Rosenthal and Professor Cooper presented the report of the advisory
committee, as set forth in Judge Rosenthal’s memorandum and attachments of May 17,
2004. (Agenda ltem 8)
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Amendments for Final Approval
FED. R. CIv. P. 6(¢)

Judge Rosenthal reported that the proposed change to Rule 6(e) (additional time
allowed following certain kinds of service) had been referred by the Advisory Committee
on Appellate Rules, which was considering parallel changes to FED. R. APP. P. 26(c).
Under the existing Rule 6(¢), there is some uncertainty in calculating the three additional
days given a party to act when service is made on the party by mail, leaving it with the
clerk of court, electronic means, or other means consented to by the party served.

The proposed clarifying amendment would specify that the three days are added
after the prescribed period otherwise expires under Rule 6(a). Intermediate Saturdays,
Sundays, and holidays would be included in counting the additional three days, but the
last day cannot be a Saturday, Sunday, or holiday. Judge Rosenthal added that the
committee note sets forth a number of practical examples calculating the time period.

One member asked why the advisory committee had not used the term “calendar
days,” as used in the appellate rules. Judge Rosenthal responded that the committee had
. considered that option, but had decided not to use “calendar days™ because it is not found
anywhere else in the civil rules. -

The committee without objection approved the proposed amendment for final
approval by voice vote,

FED. R. CIv. P. 27(a)(2)

Judge Rosenthal said that the proposed change in Rule 27 (deposition before action
or pending appeal) would merely correct an outdated reference in the rule to former Rule
4(d), which deals with serving a copy of the petition and a notice stating the time and place
- -~ of a deposition hearing. The corrected reference makes:clear that all forms of service
under Rule 4 can be used to serve a petition to perpetuate testimony.

The commiitee without objection approved the proposed amendment for final
approval by voeice vote.

FED. R. CIv. P. 45(a)

Judge Rosenthal reported that the proposed amendment to Rule 45 (subpoena)
would close a small gap in the rule by requiring that a deposition subpoena state the
method for recording testimony.



June 2004 Standing Committee — Draft Minutes Page 18

The committee without objection approved the proposed amendment for final
approval by voice vote.

SUPPLEMENTAL RULE B(1)(a)

Judge Rosenthal stated that the proposed amendment to Supplemental Rule B
(attachment and garnishment) would bring the rule into conformity with case law. The
amendment specifies that the time for determining whether a defendant is “found” ina
district is the time the verified complaint praying for attachment and the affidavit required
by Rule B(1)(b) are filed.

- The committee without objection approved tﬁé-é;obosed amendment for final
approval by voice vote. )

SUPPLEMENTAL RULE C(6)(b)

Judge Rosenthal reported that the proposed amendment to Supplemental Rule C(6)
(responsive pleadings and interrogatories) would correct an oversight made during the
course of the 2000 amendments to the rule. It would delete the rule’s reference to a time
10 days after completed publication under Rule C(4). That rule requires publication of
notice only if the property is not released within 10 days after execution of process.
Execution of process will always be earlier than publication

The committee without objection approved the proposed amendment for final
approval by voice vote.

Amendments for Publication
SUPPLEMENTAL RULE G

Professor Cooper explained that civil forfeiture proceedings have long been

--.governed by the Supplementary Rules for Certain Admtiralty and Maritime Claims
because of tradition, the in rem nature of forfeiture proceedings, and many forfeiture
statutes expressly invoking the supplemental rules. But, he said, the relationship had
come under considerable strain because of an explosion in the number of civil forfeiture
proceedings. In particular, court interpretations of the supplemental rules by the courts in
forfeiture cases have been cited by the admiralty bar as creating problems for maritime
practice.

Professor Cooper noted that the supplemental rules had been amended in 2000 to
draw some distinctions between forfeiture and admiralty practice. At about the same
time, Congress enacted the Civil Asset Forfeiture Reform Act, which required a number
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of other changes in the rules as they apply to civil forfeiture proceedings. Soon after
enactment of the legislation, the Department of Justice approached the Advisory
Committee on Civil Rules, suggesting that it was time to consolidate all the civil
forfeiture procedures into a single supplemental rule that would be consistent with the
new stafute,

Professor Cooper said that the advisory committee had appointed a subcommittee
that produced a proposed new Rule G after several conference calls, a meeting in
December 2003, and substantial input from the Department of Justice and the National
Association of Criminal Defense Lawyers. The new rule, he said, was ready for
publication, together with conforming amendments to SUPPLEMENTAL RULES A, C, and E

-=-and FED. R. C1v. P. 26(a)(1)(E). T e

Professor Cooper pointed out that the advisory committee had devoted a great deal
of attention to a proposal by the Department of Justice to define in the rule what
“standing” is needed to assert a claim to property once the government initiates a civil
forfeiture action. The Department had proposed that the rule limit standing to a person
qualifying as an “owner” within the statutory definition of the innocent-owner defense.
The committee, however, concluded that defining standing to file a claim should be left to
developing case law, not the rules. Instead, proposed Rule G(8) only sets forth the

. procedural framework for determining a claimant’s standing and deciding a claimant’s
motion to dismiss. -

In the same vein, Professor Cooper reported that the advisory committee had not
included a provision in the new rule barring the use FED. R. CRIM. P. 41(g) to accomplish
the return of property outside Rule G. This issue, too, would be left to case law
development.

Professor Cooper proceeded to describe the provisions of the new rule. He noted
that subdivision (1) specifies that Rule G governs in rem forfeiture actions arising from
federal statutes. It also states that Supplemental Rules C and E and the Federal Rules of

- .Civil Procedure apply to the extent that Rule G does not address an issue.

Subdivision (2) would replace the particularized pleading in the existing rule with
a statement of sufficiently detailed facts to support a reasonable belief that the
government will be able to meets its burden of proof at a trial.

Subdivision (3), dealing with arrest warrants, would provide that only the court, on
a finding of probable cause, may issue a warrant to arrest property not in the
government’s possession or not subject to a judicial restraining order. The existing rule
allows issuance of a summons and warrant by the clerk without a probable-cause finding.
In addition, the proposed rule would require the warrant and any supplemental service to
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be served as soon as practicable, unless the court orders a different time. Professor
Cooper noted that the National Association of Criminal Defense Lawyers had expressed
concern that the change would encourage courts to permit more filings under seal. But,
he added, the rule does not address when it is appropriate to file under seal. It merely
reflects the consequences for execution when sealing or a stay is ordered.

Professor Cooper noted that subdivision (4), the basic notice requirement, reflects
the traditional practice of publishing notice of an in rem action. For the first time, the
rule would recognize publication on an official government-created Internet forfeiture site
to provide a single, easily identified means of notice. He pointed out that there is no such
site now, but if the government were to establish one, it would provide more effective

-== notice than newspaper publication. T e

In addition, proposed paragraph (4)(b) would require the government to send
individual notice of the action and a copy of the complaint to any person who reasonably
appears to be a potential claimant, based on the facts known to the government.
Although the National Association of Defense Lawyers had asked for formal service of
the summons in the manner required by FED. R. CIv. P. 4, the proposed rule does not
require that level of service. Rather, due process requirements are satisfied by practical
means reasonably calculated to accomplish actual notice. -

The proposed rule also specifies that the notice mustbe sent by means reasonably
calculated to reach the potential claimant. Notice may be sent to the attomey if the
potential claimant has an attorney, and that this may be the most effective notice in many
cases. Notice to an incarcerated person must be sent to the place of incarceration. The
rule, however, does not attempt to deal with the due process problems implicated by
Dusenbery v. United States, 534 U.S. 161 (2002), where a particular prison has deficient
procedures for delivering notice to prisoners.

The proposed paragraph also sets out deadlines for filing claims and motions.
Professor Cooper pointed out that the provision dealing with filing an answer or motion
--.under FED. R. Ctv. P. 12 had generated advisory committee discussion. Contrary to an
ordinary civil action, where Rule 12 suspends the time to answer, the proposed rule
requires that an answer or motion be filed no later than 20 days after a claim is filed.

Professor Cooper pointed out that under subdivision (5), a claim must identify the
claimant and state the claimant’s interest in the property. If the claim is filed by a person
asserting an interest in the property as a bailee, it must identify the bailor.

Subdivision (6) would allow the government to serve special interrogatories under
FED. R. Cv. P. 33 limited to the claimant’s identity and relationship to the property. The
purpose, he said, is to elicit information promptly so the government can move to dismiss
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for lack of standing. The government need not respond to a claimant’s motion to dismiss
until 20 days after the claimant has answered the interrogatories.

Professor Cooper noted that subdivision (7) would allow property to be sold on an
interfocutory basis. The court could order the property sold, for example, if it were
perishable or at risk of diminution of value. Likewise, it could be ordered sold if the
expense of keeping the property is excessive, or if the court finds other good cause.

Professor Cooper pointed out that subdivision (8) govern motions. He noted that
paragraph (8)(A) states that a party with standing to contest the lawfulness of the seizure
of property may move to suppress use of the property as evidence. He explained that the

-== advisory committee had deleted a reference in the propesed rule to constitutional standing
under the Fourth Amendment. Likewise, a party who establishes standing to contest
forfeiture may move to dismiss the action under FED. R. CIv. P. 12(b). At any time before
trial, the government may also move to dismiss because the claimant lacks standing.
Professor Cooper pointed out that the court must decide the government’s motion before
any motion by the claimant to dismiss the action. The claimant has the burden of
establishing standing based on a preponderance of the evidence.

Professor Cooper stated that paragraph (8)(d) deals-with a petition to release
property under the Civil Asset Forfeiture Reform Act. The venue provision in the rule
had been inserted at the request of the Department of Justic®. It is derived from the
statute and serves as a guide to practitioners. It makes clear that the status of a civil
forfeiture action is a “civil action” eligible for transfer under 28 U.S.C. § 1404. Finally,
Professor Cooper noted that the rule contains a provision allowing a claimant to seek to
mitigate a forfeiture under the Excessive Fines Clause of the Eighth Amendment.

Judge Rosenthal reported that the Style Subcommittee had reviewed the proposed
rule and had suggested a few improvements in language. She asked for and received
permission to adopt the Style Subcommittee suggestions without having to return to the
Standing Committee before publication.

- —~ =

Judge Rosenthal added that the advisory committee anticipated that a significant
number of comments would be received during the publication period, but from a narrow
section of the bar. Judge Levi and Professor Cooper pointed out that the committee had
benefitted greatly as a result of excellent suggestions and input from the Department of
Justice and the National Association of Criminal Defense Lawyers.

The committee without objection approved the proposed new rule for
publication by voice vote.
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SUPPLEMENTAL RULES A, C, and E and FED. R. C1v. P, 26(a){1(E)

Professor Cooper reported that the proposed changes to Supplemental Rules A, C,
and E and FED. R. C1v. P. 26(a)(1)(E) were conforming amendments to account for the
consolidation of civil forfeiture provisions into the new Rule G. He noted that the
amendment to Rule 26(a)(1)(E) (initial disclosures) would add civil forfeiture actions to
the list of cases exempted from the initial disclosure requirements.

The committee without objection approved the proposed amendments for
publication by veice vote.

= FED. R. CIV. P. 50(b)wm

Judge Rosenthal reported that the proposed amendments to Rule 50(b) would
remove a trap that occurs when a party moves for judgment as a matter of law under Rule
50¢a) before the close of all the evidence and then fails to renew the motion at the close of
all the evidence. The revised rule, she said, would delete the requirement that a renewal
motion be made at the close of all the evidence. It responds to court decisions that have
begun to move away from a strict interpretation of the current rule requiring a motion for
judgment as a matter of law at the literal close of all the evidence. Professor Cooper

- added that the amendments are fully consistent with the Seventh Amendment.

In addition, the rule would be amended to add a time limit of 10 days after
discharge of the jury for a party to make a post-trial motion when a trial ends without a
verdict or with a verdict that does not dispose of all issues suitable for resolution by
verdict.

The committee without objection approved the proposed amendments for
publication by voice vote.

ELECTRONIC DISCOVERY
- FED.R.CIv. P. 16, 26, 33, 34, 37, and-45 and FORM 35

Judge Rosenthal reported that the package of “electronic discovery” amendments
was the product of a lengthy and thorough examination by the advisory committee into
whether the current rules are adequate to regulate discovery of electronically stored
information. She pointed out that the committee had enjoyed invaluable cooperation and
input from the bar on the project, and it had conducted three productive conferences with
lawyers, judges, and law professors on electronic discovery. She thanked Professor Capra
and Fordham Law School for hosting the most recent conference, held in New York in
February 2004. She also thanked Kenneth Withers of the Federal Judicial Center for his
major assistance and wise counsel.
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Judge Rosenthal explained that the advisory committee had initiated the electronic
discovery project with a good deal of skepticism regarding the need for rule changes. But
as the project progressed and lawyers articulated their experiences, she said, the
cormunittee moved to a consensus that the existing discovery rules do not fit current
practice as well as they should. The committee, she emphasized, had reached the
concluston that the national rules needed to be amended and the amendments were
needed now. ‘

Judge Rosenthal pointed out that the materials in the committee’s agenda book
demonstrate that there are many real differences between clectronic discovery and other
types of discovery. For one thing, computer-stored information is dynamic and often

-==changes without active human intervention. Unlike paperinformation, moreover,
computer information may be incomprehensible without the machine and software that
‘created it.

She said that the bar had informed the committee that discovery had become more
difficult, burdensome, and costly because the current rules — even though they are very
flexible — are simply not specific enough with regard to electronic discovery. She
pointed out that some federal district courts now have local rules in place governing
electronic discovery, and pertinent case law is beginning to develop. In addition, state

. court systems have issued or are considering rules to deal-with electronic discovery. She
concluded that if the advisory committee were to wait too 1ohg to propose amendments to
the national rules, it would run the risk of having local rules proliferate and wide
variations develop in federal practice.

Judge Rosenthal summarized the advisory committee’s key proposals, pointing out
that they would: (1) require parties and the court early in a case to discuss issues relating
to electronicaly stored information and privilege waiver; (2) clarify and modernize the
definition of discoverable electronic information; (3) address the form in which
electronically stored information must be produced; and (4) provide a procedure for
handling inadvertent privilege waivers.

She explained that the committee had heard repeatedly from lawyers that privilege
review of discovery materials is very time consuming and expensive. Electronically
stored information, moreover, presents special problems because privileged information,
though not readily visible, may be embedded in electronic documents or found in
metadata. She emphasized that the proposed amendments respect the Rules Enabling Act
and avoid dealing with the substance of privilege law. Rather, they only set forth a
procedure for retrieving inadvertently produced privileged information.
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FED. R. CIv. P. 26(f) and FORM 35

Professor Cooper said that the proposed amendments to FED. R. CIv. P. 26(f)
(conference of the parties) were non-controversial. They would require the parties at the
26(f) conference to discuss any issues relating to preserving discoverable information and
to include in their discovery plan: (1) any issues relating to disclosure or discovery of
electronically stored information, including the form in which it should be produced; and
(2) whether, on agreement of the parties, the court should enter an order protecting the
right to assert privilege after production of privileged information. He noted that the
latter item was a response to concems expressed to the committee by members of the bar
regarding the enormous burden imposed by having to screen voluminous documents for

-= privilege. T T

He said that it was generally accepted that the discovery process moves much more
quickly and efficiently when the parties in a case agree on how to deal with privilege
issues. He said that the proposed amendment contemplates that the parties will enter an
agreement. The court order will enhance the status of the agreement and may well affect
future waiver litigation. In addition, Form 35 would be amended to include a new section
dealing with disclosure of electronic information and privilege protection.

FED.R. CIv. P. 16(b) -

Professor Cooper reported that the proposed amendments to FED. R. C1v. P, 16(b)
(scheduling and planning) would alert the court to the need, early in the litigation, to
address the handling of discovery of electronically stored information and to consider
adopting the parties’ agreement for protection against privilege waiver.

FED. R. CIV. P. 26(b)(5)

Professor Cooper explained that the proposed amendment to FED. R. C1v. P.

26(b)(5) (claims of privilege or protection of trial preparation materials) specifies that

--. when a party produces information without intending to-waive a claim of privilege, it
may, within a reasonable time, notify any party receiving the information that it claims a
privilege. The receiving party must then promptly return or destroy the specified
information and any copies. Professor Cooper added that the committee note specifies
that the amendment does not address the controversial question of whether there has in
fact been a privilege waiver. It merely provides a procedure for addressing privilege
issues.

One member said that the proposed waiver provision would not make a real
difference in practice. Parties, he said, will still have to review all documents in order to
avoid the danger that a state court may find a waiver of privilege. He urged the
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committee to publish a much more ambitious proposal that would address the waiver
issue itself. He suggested that this would be a great opportunity for the committee to
make a major improvement in practice.

Judge Rosenthal responded that the advisory committee was very sympathetic to
that approach, but it had opted for a more cautious amendment because of concerns over
the limits of the Rules Enabling Act. The statute specifies that any rule “creating,
abolishing, or modifying an evidentiary privilege shall have no force or effect unless
approved by Act of Congress.” (28 U.S.C. § 2074) Another participant added that
privilege issues implicate fundamental questions of federalism that rules committees
should approach with hesitancy.

Other participants countered, though, that a bolder waiver proposal to protect
parties against inadvertent waiver of privilege would in fact be consistent with the Rules
Enabling Act. They asserted that a federal rules provision could specify that an
inadvertent turnover of privileged material through the federal discovery process does not
constitute a2 waiver of privilege. The provision, they said, would be procedural in nature,
not substantive. It would not address the scope of the privilege itself. Instead, it would
merely address the procedural consequences arising as a result of the mandatory federal
discovery process. In other words, if a court requires a party to produce materials through

. the federal discovery rules, those rules can prescribe the eharacter of the privilege waiver
without modifying the content of the privilege itself. -

One member pointed out that the advisory committee’s proposed amendment may
put a court in an awkward position because its order may not effectively bind third parties
or prevail in a later proceeding before another court. He noted that there is a split in state
law as to whether third parties are bound.

One member pointed out, though, that the proposed amendment would still be a
valuable change because — despite uncertainty as to the scope of the privilege protection
— parties are in a much better position with a court order than without one, Judge
- - Rosenthal added that the pertinent committee note addresses the issue in general terms by
stating that a court order adopting the parties’ agreement “advances enforcement of the
agreement betweeen the parties and adds protection againt nonparty assertions that
privilege has been waived.”

Another member noted that the proposed new Rule 26(b)(5)(B) states that a party
receiving privileged information must promptly return or destroy it upon being notified
by the producing party that it intends to assert a claim of privilege. He suggested that the
rule might be amended to require the receiving party to certify that they have in fact
destroyed the information in question.
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FED. R. Civ. P. 26(b)

Judge Rosenthal reported that the proposed new Rule 26(b)(2)(C) (discovery scope
and limits) would establish a two-tiered approach to electronic discovery. A producing
party would automatically have to turn over requested information that is “reasonably
accessible.” Even if it makes a showing that the information sought is not “reasonably
accessible,” the requesting party may then ask the court to order discovery of the
information “for good cause.” She pointed out that this approach is similar to the two-
tiered approach embodied in the 2000 amendments to Rule 26(b)(1), under which parties
may obtain discovery automatically as to matters “relevant to the claim or defense of any
party,” but they may ask the court for good cause to order discovery of any matter

-= “relevant to the subject matter involved in the action.” s

One member pointed out that there is no provision in the proposed amendments
explicitly addressing the sharing of discovery costs. He noted that judges already have
general authority under Rule 26 to shift discovery costs, but recommended that the
proposed amendments themselves, or the accompanying committee notes, specify that a
judge may assess part or all of the costs of certain discovery requests on the requesting
party. One member suggested that language covering cost sharing be added to the
proposed amendment to Rule 26(b)(2)(C). Judge Rosenthal responded that it might be

- preferable to include such language in the committee note, rather than the rule.

Professor Cooper pointed out that the committee note in fact quotes the Manual for
Complex Litigation, instructing that certain forms of production be conditioned upon a
showing of need or the sharing of expenses. He pointed out, however, that the Standing
Committee has been very sensitive to cost sharing or cost bearing, and it is a controversial
concept for many members of the bar. Mr. Rabiej added that language regarding cost-
shifting had been proposed by the Advisory Committee on Civil Rules in the 2000
amendments to Rule 26, but it had been removed by the Standing Committee.

Judge Kravitz moved to add language at the end of the proposed amendment
. to Rule 26(b)}(2)(C) to specify that if a responding party shows that requested
information is not reasonably accessible, the court may order discovery of the
information “on such terms as the court may determine.” He added that no explicit
language as to cost sharing should be included in the text of the rule itself, but a reference
to costs could be included in the committee note.

The committee without objection approved Judge Kravitz’s motion by voice
vote.
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FED.R. CIv.P. 33

Judge Rosenthal noted that the proposed amendment to Rule 33(d) (option to
produce business records in response to interrogatories) makes it clear that a party may
respond to interrogatories by using electronically stored information.

FED.R.Civ.P. 34

Judge Rosenthal explained that the proposed amendments to Rule 34(a)
(production of documents and inspection of tangible things) draw a new distinction
between “electronically stored information™ and “documents.” The word “document” in

-=the current rule, she said, is simply not adequate to capture-all the types of information
stored on computers. The proposed rule, thus, would acknowledge explicitly the
~ expanded importance and variety of electronically stored information subject to
discovery. She also pointed out that under the amendment copying, testing, and sampling
would apply explicitly both to electronically stored information and tangible things.

She noted that the proposed amendments to Rule 34(b) permit a party to specify
the form in which it wants electronically stored information to be produced. If no request
is made as to form, or if there is no agreement by the parties, the producing party may

- turn over the information in the form in which it is ordinarily maintained or in an
electronically searchable form. One member suggested that"the term “electronically
accessible’” might be more appropriate than “electronically searchable.”

FED.R.Civ.P. 45

Judge Rosenthal reported that Rule 45 (subpoenas) would be amended to conform
it to the various changes proposed in the discovery rules to address electronically stored
information.

The committee without objection approved the proposed amendments to
—=.Rules 16, 26, 33, 34, and 45 and Form 35 for-publication by voice vote.

FED.R. C1v.P. 37

Judge Rosenthal reported that the committee had approved a limited “safe harbor”
provision in Rule 37 (sanctions for failure to cooperate in discovery) that would give a
party protection when information that it is asked to produce has been destroyed or lost
through the routine business operation of its computer systems. The loss would occur, for
example, when information is destroyed as a result of recycling back-up tapes or
automatically overwriting deleted information. She reported that this was the only
provision among the proposed amendments in which there had been any disagreement
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within the advisory committee. She pointed out, though, that the disagreement had been
only as to the actual language of the proposed amendment, and not as to the need for
including a limited safe harbor provision in the rules.

As a consequence, she explained, the advisory committee had decided to present

the Standing Committee with two alternative versions of a safe harbor provision in
FED. R. C1v. P. 37(f). She added that the committee clearly preferred Alternative 1, but
several members also wanted to publish Altemative 2 for public comment. Both
alternatives, she said, are very narrow. The essential difference between them concerns
the standard of culpability applicable to the producing party. Alternative 1 would
establish a reasonableness standard, while Alternative 2 would require intentional or

-=-reckless conduct. She reported that one member of the-aevisory committee strongly

_ opposed publishing the second alternative because it would inappropriately limit a court’s
"discretion.

Judge Rosenthal said that whether or not both alternate versions are published, it
should be made clear in the publication that the committee is continuing to consider both
culpability standards and would like to generate public comment specifically directed to
them.

One participant emphasized that Rule 37 deals with sanctions for violation of
discovery obligations. But, he said, spoliation issues are gefierally governed by a separate
body of law. He pointed out that what occurs before a case is filed in the district court is
not, and cannot be, covered by the rules. Thus, he said, the rules committees should focus
on a party’s obligation under applicable discovery law, not on spoliation. He suggested
that the committee note state explicitly that spoliation is govermned by a different body of
law, even though discovery and spoliation issues often tend to blend in practice.

He added that the culpability standard under discovery law is negligence, including
intentional neglect. But, he said, the key problem is not so much the applicable standard
as the boundary of obligations arising before a case is filed and discovery obligations that

==-attach after a case has been filed. Other members pointed out that lawyers’ legal and
ethical obligations before filing are clearly established by existing law.

One member said that even though the bar had made a compelling case for a safe
harbor at the recent Fordham conference, it appeared that any effective protective
provision would lie outside the scope of the rules. He suggested that it would take
legislation to achieve the sort of protection that the bar seeks. Other members responded,
though, that an effective safe harbor provision could indeed be crafted with some
additional work.
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In light of the difficult competing considerations and the committee discussions,
Judge Rosenthal agreed to craft some additional language to address the concerns
expressed by the participants. She emphasized the need to include a safe harbor provision
together with the rest of the proposed electronic discovery amendments because all the
amendments fit together as part of a single, interrelated package.

On the second day of the meeting, Judge Rosenthal presented the committee with
revised language for both the text of the proposed Rule 37 amendments and the
accompanying committee note. She noted that the proposed revisions would make it
clear that the rule does not address the actions of a party before a case is filed.

Judge Rosenthal said that the recommendation ofthe zidvisory committee was to
publish only one alternative for public comment. But, she said, that version would

“include appropriate brackets and footnotes to draw the attention of the public to the fact

that the committee would continue to study what standard of fault must be met to take a
party out of the safe harbor protection.

Dean Kane moved to approve publication of the proposed amendment,
together with appropriate cover language — to be drafted by the advisory
committee — directing the public’s attention to the committee’s desire to receive
public comment on the applicable culpability standard and the other issues
identified by the committee. The motion was approved Wwithout objection by voice
vote.

Amendments for Delayed Publication

1. Pure Stvle Revisions

FED.R. C1v.P. 38-63, except FED. R. C1v. P. 45

Judge Rosenthal reported that the advisory committee was planning to publish the

~. complete set of restyled civil rules as a single-package in-February 2005. She noted that

the Standing Committee at earlier meetings had approved publication of restyled Rules 1-
37. She asked for authority to publish the current batch of proposed amendments —
Rules 38-63, except Rule 45 — subject to further refinement before publication. And she
reported that the remaining civil rules, Rules 64-86, would be presented to the Standing
Committee at its January 2005 meeting.

Judge Rosenthal said that the advisory committee, in partnership with the Style
Subcommittee of the Standing Committee and its consultants, would continue to make
refinements in the langnage of the rules. It would also resolve a series of “global” style

Page 29
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issues and present a completed style package of all the civil rules at the January 2005
meeting.

The committee without objection authorized delayed publication of the
proposed amendments by voice vote.

2. “Style-Substance” Amendment
FED.R.CI1v.P. 4, 8,9, 11, 14, 16, 26, 30, 31, 36, 40

Judge Rosenthal reported that the goal of the restyling project was very narrow —

-=- simply o restate the present language of the civil rules:as-elearly as possible in consistent
English without any change in meaning. Nevertheless, she said, as part of the restyling
‘effort, the advisory committee had approved a limited number of minor, non-
controversial improvements in language that are arguably more than purely stylistic in
nature. She pointed out that the proposed changes, although possibly substantive, reflect
sound common sense, universal current practice, or the likely intention of the drafters.
Accordingly, she said, the advisory committee would like authority to publish in tandem
with the style package a separate track of proposed “style-substance” changes to Rules
4(k), 8(a) & (d), 9(h), 11(a), 14(b), 16(c)1), 26(g), 30(b}, 31(c), 36(b), and 40. She

- added that a few additional minor “style-substance” changes mi ght be presented to the

Standing Committee at the January 2005 meeting.

One member spoke against the proposed deletion of Rule 8(d)(1) as part of the
“style-substance” package. Although the proposed committee note suggested that the
current rule is redundant and no longer needed, the member said that it might be helpful
to retain it. Judge Rosenthal responded that it was important to restrict the “style-
substance” package to purely non-controversial items. Thus, in light of the objection
expressed, the advisory committee would drop the proposal from the list of proposed
amendments.

~u. The committee without objection approved the proposed “style-substance”
amendments for deferred publication by voice vote.

Informational Item

Judge Rosenthal reported that the advisory committee had published a proposed
new FED. R. CIv. P. 5.1 (constitutional challenge to a statute) to implement 28 U.S.C.
§ 2403 and replace the final three sentences of FED. R. Crv. P. 24(¢). The statute and
current rule require a court to certify to the attorney general of the United States or a state
when a federal or state statute has been drawn into question. In addition, the rule requires
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a party challenging the constitutionality of a statute to call the court’s attention to its duty
to certify.

Judge Rosenthal pointed out that the reporting obligation is routinely — and
unintentionally — violated, perhaps because it is buried in Rule 24. Thus, the advisory
committee had proposed moving the reporting requirements from Rule 24 to the proposed
new Rule 5.1 in order to attract attention to the reporting obligations by locating them
next to the rules that require notice by service and pleading.

In addition, the new rule would have added a requirement that a party drawing into
question the constitutionality of a statute serve the pertinent attorney general by mail with
-=a Notice of Constitutional Question and a copy of the urderlying court pleading or
motion. The advisory committee had thought that the additional requirement would
‘impose only a slight burden on the challenging party.

Judge Rosenthal pointed out that there had been few public comments on the rule.
But, she said, concerns emerged in the advisory committee that the new notice and
mailing obligation was unwise and should be reexamined. Accordingly, the committee
decided to defer the proposed new rule and not present it at this time to the Standing
Committee for final approval. -

e

REPORT OF THE ADVISORY COMMITTEE ON CRIMINAL RULES

Judge Carnes and Professor Schlueter presented the report of the advisory
committee, as set forth in Judge Carnes’s memorandum and attachment of May 18, 2004.
(Agenda Item 9)

Amendments for Final Approval

FED.R. CRIM. P. 12.2(d)

Judge Carnes reported that the proposed amendment to Rule 12.2(d) (failure to
comply with the requirement to give notice of an insanity defense or submit to a mental
examination) would fill a gap created in the 2002 amendments to the rule. The current
rule provides no sanction when the defendant does not comply with the requirement to
disclose the results and reports of an expert examination. He pointed out that a comment
had been received from the defense bar that the proposed amendment goes too far. But,
he noted that the decision to impose a sanction is discretionary with the court.

The committee without objection approved the proposed amendments for
final approval by voice vote.
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FED. R. CRIM. P. 29(c), 33(b), 34(b), and 45(b)

Judge Cames explained that the proposed amendments to Rule 29 (motion for a
judgment of acquittal), Rule 33 (motion for a new trial), Rule 34 (motion to arrest
judgment), and Rule 45 (computing time) would remove the requirement that the court
rule on a post-trial motion within seven days after a guilty verdict or after the court
discharges the jury.

The committee without objection approved the proposed amendments for
final approval by voice vote.

FED. R. CRIM. P. 32()(#=

Judge Carnes said that the proposed amendment to Rule 32(i)(4) (opportunity to
speak at sentencing) would extend the right of allocution — which currently applies only
to victims of crimes of violence or sexual abuse — to victims in all felony cases. The
rule, he said, allows the victim either to speak at sentencing or submit a written statement
to the judge. If a crime involves multiple victims, the rule gives the court discretion to
limit the number of victims who will address the court.

Judge Cames added that Congress was likely to pass comprehensive legislation in
the near future dealing with victims’ rights. He said that thé legislation, among other
things, would give a wide array of rights to victims of all offenses, including victims of
petty offenses and other misdemeanors. He stated that if the pending legislation were
enacted, the committee should ask to withdraw the rule.

The committee without objection approved the proposed amendments for
final approval by voice vote.

FED. R. CriM. P. 32.1(b) and (c)
Judge Carnes reported that the proposed amendments to Rule 32.1 (revoking or

modifying probation or supervised relief) would address an oversight in the rules by
giving the defendant the right to allocution at a revocation or modification hearing.

The committee without objection approved the proposed amendments for
final approval by voice vote.

FED.R. CRIM. P. 59

Judge Carnes reported that the proposed new Rule 59 (matters before a magistrate
judge) would set forth the procedures for a district judge to review the decision of a
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magistrate judge. He explained that the rule is derived in part from FED.R. CIv. P. 72. It
distinguishes between “dispositive” and “nondispositive” matters, but does not attempt to
define the terms, which are widely used in case law.

Judge Carnes pointed out that on 2 nondispositive matter, the district judge must
consider any timely objections to the magistrate judge’s order and set aside any part of the
order that is contrary to law or clearly erroneous. But if a party fails to object within 10
days after being served with a copy of the magistrate judge’s order, it waives its right to
review.

As for dispositive matters, the district judge must decide de novo any
-=- recommendation of the magistrate judge to which an objeetion has been filed. A party’s
~ failure to object within 10 days after being served with a copy of the magistrate judge’s
‘recommended disposition waives its right to review. There is no need for the district
judge to review de novo any matter to which there has not been a timely objection.
Nevertheless, despite the waiver provision, the district judge retains authority to review
any decision or recommendation of the magistrate judge, whether or not objections are
timely filed.

One member said that he supported the rule, but he had a general problem with
- the way time is computed under this and some other rules. The proposed rule, he pointed
out, states that a party must file an objection “within 10 day3 after being served with a
copy” of the magistrate judge’s order or recommendation. He pointed out that judges
have no way of telling when a party has actually been served with a copy of a particular
document, He suggested that consideration be given at a future committee meeting to
addressing this uncertainty in computing time.

The committee without objection approved the proposed new rule for final
approval by voice vote.

Amendments for Publication

- .

FED. R. CRIM. P. 5(c)

Judge Carnes reported that two amendments were proposed to Rule 5(c)(3) (initiat
appearance in a district other than the one where the offense was committed). First, the
amendment to Rule 5(c)(3)(C) would remove a reference to Rule 58(b)(2)(G). That rule,
in turn, would be amended to eliminate a conflict with Rule 5.1(a) regarding the
defendant’s right to a preliminary examination. Second, the amendment to Rule
3(c)(3XD) would take account of advances in technolgy and permit a magistrate judge to
accept a warrant by any “reliable electronic means,” rather than just by “facsimile.”
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The committee without objection approved the proposed amendments for
publication by voice vote.

FED.R. CRIM. P. 32.1(a)(5}

Judge Camnes explained that the proposed change to Rule 32.1 (revoking or
modifying probation or supervised release) was similar to that proposed for Rule 5(c). It
would authorize a magistrate judge to accept a copy of a judgment, warrant, or warrant
application by “reliable electronic means.”

The committee without objection approved the proposed amendments for
-== publication by voice vote. -

e W

FED. R. CRIM. P. 40(a) and (e)

Judge Camnes said that the proposed revision of Rule 40(a) (arrest for failing to
appear in another district) would fill a gap in the rules by giving a magistrate judge
explicit authority to set conditions of release for a defendant who has been arrested only
for violation of conditions of release set in another district. He pointed out that the
current rule refers only to a defendant who has been arrested for failure to appear

- altogether, and not to one who has only violated conditions of release.

The committee without objection approved the proposed amendments for

publication by voice vote.

FED. R. CRIM. P. 41

Judge Carnes reported that the proposed amendment to Rule 41(e) (issuing a
search warrant) would permit a magistrate judge to use “reliable electronic means” to
issue warrants. In that respect, it parallels the proposed amendments to Rules 5 and 32.1.

e The committee without objection approved. the proposed amendments for
publication by voice vote.

FED. R. CRIM. P. 58(b)

Judge Camnes explained that the proposed amendment to Rule 58(b)(2)(G) (initial
appearance in a petty offense or other misdemeanor case) would remove a conflict
between that rule and Rule 5.1 (preliminary examination) and clarify the advice that must
be given to a defendant during an initial appearance.
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The committee without objection approved the proposed amendments for
publication by voice vote.

Informational Items
FED.R.CRIM.P. 29

Associate Attorney General McCallum expressed the concerns of the Department
of Justice regarding the May 2004 decision of the Advisory Committee on Criminal Rules
to reject the Department’s proposed amendments to Rule 29 (motion for a judgment of
acquittal). The proposal would have required a judge to defer ruling on a motion for a

-== judgment of acquittal until after the jury has returned a-verdict. The current rule gives a
judge discretion to rule on an acquittal motion either before or after verdict.

Mr. McCallum pointed out that a district judge’s granting of an acquittal motion
before a jury verdict is a non-appealable action due to the Double Jeopardy clause of the
U. S. Constitution. It is the only area, he said, in which the government has no right to
correct an improper action of a trial judge. An appeal does lie, however, when a judge
grants a motion for acquittal after a jury verdict.

He emphasized that United States attorneys are deeply troubled by the current rule
and certain specific experiences that they have had under it.”He noted that the original
proposal of the Department had been to amend the rule to require a district judge to defer
a ruling on an acquittal motion until after the jury returns a verdict. The aim, he said, was
not to limit judicial discretion, but to address the timing of the judge’s action, which has
important constitutional consequences.

He explained that members had expressed concerns at the October 2003 advisory
committee meeting that the Department’s proposal might be too broad. They suggested
that it is entirely appropriate for a judge to grant a dismissal before judgment in certain
circumstances — particularly in the case of a hung jury or a multiple-defendant or
- ~=.multiple-count case. The advisory committee; he said, had asked the Department to
consider crafting modifications to its proposal to address these two situations.

Mr. McCallum reported that the Criminal Division had prepared an amendment to
deal with hung juries, but it was unable to devise a satisfactory amendment to address the
problems of multiple defendants and multiple counts. But, he said, Judge Levi developed
a very helpful, alternate proposal that would allow a judge to grant a dismissal before
verdict conditioned upon the defendant waiving double-jeopardy rights and permitting an
appeal by the government.
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He said that because of the importance of this matter, the Department would like
to present additional written materials and make a case for amending Rule 29 to the
Standing Committee at its next meeting. If the Standing Committee were then to agree
with the Department’s recommendation — or with Judge Levi’s alternate proposal or
some other variation — it might propose an amendment itself. But, he noted, 2 more
likely result would be for the Standing Committee to remand the matter back to the
advisory committee with a direction to explore every possible alternative to achieve the
result of preserving the government’s right to appeal. He added that the Department
would provide a comprehensive constitutional-law analysis of the Double Jeopardy clause
and craft appropriate devices to avoid procedural traps. In short, he emphasized, the
Department would like to work cooperatively w1th the Standing Committee to figure out

-=~ a way to meet the government’s concerns. e

Judge Cames reported that Administrative Office staff had prepared statistics on
how often pre-verdict dismissals are granted in the federal courts. In the Fiscal Year
2002, for example, more than 80,000 felony defendants were disposed of in the district
courts. Of that total, 3,000 were tried before a jury, and Rule 29 motions were granted in
only 37 cases. He warned that the numbers may not be exact because of reporting
difficulties in trying to pinpoint pre-verdict acquittals. Neverthless, he said, the number
of dismissals under Rule 29 is extremely small. This, he explained, was a primary reason

- why the majority of the advisory committee were persuaded that there was no compelling
case to amend the rule. He pointed out, though, that several members of the advisory
committee were very much concerned that when a judge grants a pre-verdict dismissal
mistakenly or in questionable circumstances, it reflects badly on the judicial system. In
that regard, he noted that the Department had presented the committee with some
anecdotes of district judges arguably abusing the process.

Judge Carnes further explained that several members of the advisory committee
were concerned that certain prosecutors overcharge. Thus, judges should be able to
winnow out groundless charges before a case is submitted to the jury. For that reason, he
said, the advisory committee had asked the Department to consider amending its proposal

-=- to retain the authority of a trial judge to dismiss specific-counts in a multiple-count case
or certain defendants in a multi-defendant case. But, he explained, neither the
Department nor the advisory committee could fashion a satisfactory proposal addressing
those situations.

Judge Carmnes said that the issues had been thoroughly explored by the advisory
committee, including Judge Levi’s alternate solution. If the matter were referred back to
the advisory committee, he said, the same result would prevail again. Judge Levi agreed
with this assessment, but he added that the Department should have a further opportunity
to make a case. He pointed out that the Department has a vital role in the Rules Enabling
Act process, and it has been supportive of the process. Therefore, he said, if the
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Department concludes that a matter is very important to the government and it asks the
Standing Committee to take a second look, the committee should accommodate the
request.

Judge Levi pointed out that it is very common in rulemaking for empirical data to
show that a particular problem is statistically insignificant. But the rejoinder by
proponents of an amendment is always that the small number of problem occurrences in
fact represents important matters. He recommended that the committee allow the
Departinent to make its case at the January 2005 meeting. He suggested that the
Department consider producing additional information, focusing particularly on the
character of the actual cases in which it believes a pre-verdict dismissal was improperly

~-=~ granted and the government denied its right-to appeal.He-added that the Standing
Committee might decide to return the proposal to the advisory committee with
instructions.

REPORT OF THE ADVISORY COMMITTEE ON EVIDENCE RULES

Judge Smith and Professor Capra presented the report of the advisory committee, as
set forth in Judge Smith’s memorandum and attachment of May 15, 2004. (Agenda Item 5)

Judge Smith explained that it is the policy of the advisory committee for proposed
amendments to evidence rules generally to be limited to resolving case law conflicts in
the courts. The committee’s presumption, thus, is strongly against amending the rules.
The four rules amendments recommended for publication, he said, would resolve serious
conflicts in the courts.

Amendments for Publication
FED. R. EVID. 404(a)

= Judge Smith reported that the proposed amendments to Rule 404(a) (admissibility
of character evidence) would resolve a case law conflict regarding the admissibility in a
civil case of character evidence offered as circumstantial proof of conduct. He noted that
courts routinely admit such information into evidence in criminal cases. A minority of
courts have also permitted its use in civil cases. The proposed amendment would allow
the evidence only in criminal cases.

The committee without objection approved the proposed amendments for
publication by voice vote.
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FED.R. EVID. 408

Judge Smith reported that the proposed amendments to Rule 408 (compromise
and offers to compromise) would resolve three important conflicts in the case law as to
the admissibility of statements and offers made in settlement negotiations. He added that
the proposals had been substantially debated and reworked by the advisory committee.

Judge Smith pointed out that the first amendment would resolve the split in the
case law regarding the admissibility in later criminal prosecutions of statements and
offers made in civil settlement negotiations. He pointed out that the Department of
Justice strongly supported allowing the use in criminal cases of admissions made earlier

-=- during settlement negotiations, noting that they can beerttteal evidence to establish gnilt
in certain cases. After much debate, he said, the advisory committee agreed to present an
amendment that would authorize the use of admissions of fault in later criminal
prosecutions, but not allow admission of the fact that there has been a civil settlement or
negotiations. He emphasized that the committee had worked hard to reach the proper
balance between protecting settlement negotiations and allowing critical evidence to be
used in criminal cases.

Second, Judge Smith reported that the proposed amendments would resolve a
conflict in case law by prohibiting the use of statements made in settlement negotiations
when offered to impeach a witness through a prior inconsistént statement or through
contradiction. He noted that the proposal reinforces the main purposes of the rule — to
promote unfettered settlement discussions.

Third, the proposed amendments would resolve a conflict over whether offers of
compromise may be admitted in favor of the party who made the offer. The proposal
would bar a party from introducing its own statements and offers when offered to prove
the validity, invalidity, or amount of the claim. Judge Smith said that the advisory
committee was of the view that a party should not be able to waive unilaterally the
protections of the rule because introduction of the evidence would show implicitly that

—. the opposing party had also entered into a settlement agreement. Exclusion of such
evidence would not be required, though, when offered for other purposes, such as to
prove the bias or prejudice of a witness.

The committee without objection approved the proposed amendments for
publication by voice vote.

FED. R. EVID. 606(b)

Judge Smith reported that the proposed amendment to Rule 606(b) (juror as a
witness) would limit the testimony of a juror regarding the validity of a verdict to whether



June 2004 Standing Committee — Draft Minutes Page 39

there has been a clerical mistake in reporting the verdict. He explained that some courts
have also allowed juror tetimony on a broader basis, such as to explore whether the jury
understood the court’s instructions or the impact of their actions. He added that the
proposed amendment is very narrowly designed to protect jury deliberations and prevent
invasions of the jury process. He pointed out, however, that testimony could still be
allowed from a juror as to fraud or outside influence.

The committee without objection approved the proposed amendment for
publication by voice vote.

FED.R.EVID. 609(a)(2)

Judge Smith reported that Rule 609(a)(2) (impeachment by evidence of conviction
of a crime) provides for automatic impeachment of a witness with evidence that the
witness has been convicted of a crime that “involved dishonesty or false statement.” The
problem, he said, is in determining which crimes involve dishonesty or false statement.

Most prior convictions, he noted, occur in other jurisdictions, especially state
courts. The issue for the federal court is to determine the extent to which it may look
behind the prior conviction to determine whether it involved dishonesty or false

. statement. Some courts, he said, make the determination.by looking only at the actual
elements of the crime for which the witness was found guilty. Other courts, though,
allow a more detailed inquiry into the facts of the case.

Judge Smith explained that the proposed amendment takes a middle position. It
would allow automatic impeachment of a witness if an underlying act of dishonesty or
false statement can be “readily determined.” Judges, thus, would have discretion to look
behind the elements of the crime to the facts of the case. But it is contemplated that their
review would be to make a quick determination, such as by reviewing the charging
documents, that a crime involved dishonesty or false statement. The court, though,
should not conduct a minitrial on the issue. He added that a similar problem exists under

—.the Sentencing Guidelines, where district judges may have-to look behind the elements of
a crime to deterrnine whether a prior conviction of the defendant had been for a crime of
violence. Professor Capra added that the committee note sets forth some examples of key
documents that could be used by judges to make the determination of dishonesty or false
statement,

The committee without objection approved the proposed amendment for
publication by voice vote.
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Informational Items

Professor Capra explained that these four proposals complete a package of
amendments that the advisory committee had been considering for several meetings. He
said that the advisory committee did not have plans to bring forward to the Standing
Committee in the near future other potential amendments that it had under consideration.
In addition, he said, the advisory committee would continue to examine the hearsay
exceptions, but it will not propose any amendments until the full impact of Crawford v.
Washington has been determined.

. REPORT OF THE TECHNOLOGY SUBCOMMITTEE

Judge Fitzwater presented the report of the Technology Subcommittee. (Agenda
Item 10)

He reported that the E-Government Act of 2002 requires all federal courts to post
on the Internet all case documents filed electronically or filed in paper and converted to
electronic form. The Act also mandates the promulgation under the Rules Enabling Act
of new federal rules addressing security and privacy concerns raised by electronic posting

. of case documents. The Standing Committee, he noted, had created the E-Government
Subcommittee to coordinate the task of drafting appropriate revisions to the rules, and it
asked representatives of other Judicial Conference committees to serve on the
subcommittee,

He explained that the subcommittee had asked Professor Capra to develop a
template that each advisory committee could use to develop appropriate amendments to
their own rules. He pointed out that each of the advisory committees had reviewed the
template and had raised a number of policy issues. In addition, the Department of Justice
and other interested parties had offered practical and helpful comments on the template.

S Judge Fitzwater reported that the E-Government Subcommittee met just before
the Standing Committee meeting and revised the template in several respects. He
emphasized that in making policy choices, the subcommittee had worked from the
Judicial Conference’s recent privacy policy statements and the assumptions made by the
Court Administration and Case Management Committee. The revised template, he said,
would now be sent back to the advisory committees for further consideration at their
autumn meetings.
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The next committee meeting was scheduled for Thursday and Friday, January 13-

14, 2005.

Respectfully submitted,

Peter G. McCabe =
Secretary - cvowew
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THE CHIEF JUSTICE

WASHINGTON, DC 20544

OF THE UNITED STATES Secretary
Presiding

September 16, 2004

Honorable Orrin G. Hatch

Chairman, Committee on the Judiciary
United States Senate

224 Dirksen Senate Office Building
Washington, DC 20510-6275

Dear Mr. Chairman:

On behalf of the Judicial Conference, 1 write to urge you to oppose the “Lawsuit Abuse
Reduction Act of 2004” (IHL.R. 4571). The House of Representatives passed the bill on
September 14, 2004.

Section 2 of the bill would reinstitute a sanctions provision of Rule 11 of the Federal
Rules of Civil Procedure that was eliminated in 1993 on the recommendation of the Judicial
Conference, with the approval of the Supreme Court and after review by Congress. The
provision was eliminated because during the ten years it was in place, it did not provide
meaningful relief from the litigation behavior it was meant to address and generated wasteful
satellite litigation that had little to do with the merits of a case. The proposal conflicts with the
view of a majority of federal judges (70%) surveyed by the Federal Judicial Center in 1995, who
supported Rule 11 as amended in 1993.) The amendment of Rule 11 would also be inconsistent
with the longstanding Judicial Conference policy opposing direct amendment of the federal rules
by legislation.

Section 3 of H.R. 4571 would apply the revised federal Rule 11 to certain state court
actions, while section 4 would amend the venue standards governing the filing of tort actions in
both the federal and state courts. Sections 3 and 4 implicate federal-state comity interests and
raise important policy and practical concerns. Sections 6 and 7 were added at the House

'The 1995 study was conducted after the most recent amendments to Rule 11 took effect in 1993.
The study superseded a 1991 survey of federal judges who at that time concluded (about 80%) that the
1983 rule was “shightly or moderately effective in deterring groundless papers, but ... found other
methods more effective for handling such litigation.”

LEONIDAS RALPH MECHAM
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Judiciary Committee's mark-up session held on September 8, 2004. Section 6 would require a
court to suspend an attorney from practicing law before the federal district court for at least one
year after that attorney had violated Rule 11 three or more times. Section 7 would require that
every court, state or federal, impose a civil sanction on any person who willfully or intentionally
destroys a relevant document in order to impede, obstruct, or influence a court proceeding.

Section 2

Section 2 would directly amend Civil Rule 11 to remove a court’s discretion to impose
sanctions on a frivolous filing and eliminate the rule’s “safe-harbor” provisions. The bill undoes
amendments to Rule 11 that took effect on December 1, 1993, The bill would bring back the
provisions that were first enacted in 1983 and removed from the rule in 1993, after a decade of
signally bad experiences with the operation and effects of the 1983 rule.

Like H.R. 4571, the 1983 version of Rule 11 required sanctions for every violation of the
rule. Like H.R. 4571, the 1983 version of Rule 11 was intended to address certain improper
litigation tactics by providing some punishment and deterrence. The effect was almost the
opposite. The 1983 rule presented attorneys with financial incentives to file a sanction motion.
The rule was abused by resourceful lawyers, and an entire “cottage industry” developed that
churned tremendously wasteful satellite litigation that had everything to do with strategic
gamesmanship and little to do with underlying claims or with the behavior it attempted to
regulate. Rule 11 motions came to be met with counter motions that sought Rule 11 sanctions
for making the original Rule 11 motion. The 1983 version of Rule 11 spawned thousands of
court decisions, sowed discord in the bar, and generated widespread criticism.

The serious problems caused by the 1983 amendments to Rule 11 included:

(1) creating a significant incentive to file unmeritorious Rule 11 motions by providing a
possibility of monetary penalty;

(2) engendering potential conflict of interest between clients and their lawyers, who advised
withdrawal of particular claims despite the clients’ preference;

(3) exacerbating tensions between lawyers; and

(4)  providing little incentive, and perhaps a distinct disincentive, to abandon or withdraw a
pleading or claim — and thereby admit error — that lacked merit after determining that it
no longer was supportable in law or fact.

The 1993 amendments to Rule 11 were designed to strike a fair and equitable balance
between competing interests, remedy the major problems with the rule, and allow courts to focus
on the merits of the underlying cases rather than on Rule 11 motions. The rule establishes a safe
harbor, providing a party 21 days within which to withdraw a particular claim or defense before
sanctions can be imposed. If the party fails to withdraw an allegedly frivolous claim or defense
within the 21 days, a court may impose sanctions, including assessing reasonable attorney fees.
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Rule 11 does not supplant other remedial actions available to sanction an attorney for a frivolous
filing, including punishing the attorney for contempt, employing sanctions under 28 U.S.C.

§ 1927 for “vexatious” multiplication of proceedings, or initiating an independent action for
malicious prosecution or abuse of process.

The 1983 Rule 11 authorized a court to sanction discovery-related abuse under Rule 11,
Rule 26(g), or Rule 37, which created confusion. Under the 1993 amendments to Rule 11,
sanctioning of discovery-related abuse was limited to Rules 26 and 37, which provide for
sanctions that include awards of reasonable attorney fees. Section 2 of the bill would reinstate
the 1983 provision, adding needless confusion and unnecessary litigation. A Federal Judicial
Center study conducted in 1991 found that under the 1983 version, Rule 11 issues could be
expected to be raised in 2%-3% of the cases filed in federal court. If the same experience
emerged under a new Rule 11, at current caseloads, a Rule 11 issue could be expected to arise in
5,000 to 7,600 cases, representing a tremendous drain on already stretched judicial resources.

The 1993 amendments to Rule 11 culminated a long, critical examination of the rule
begun four years earlier. The Advisory Committee on Civil Rules (Advisory Committee)
reviewed a significant number of empirical examinations of the 1983 Rule 11, including three
separate studies conducted by the Federal Judicial Center in 1985, 1988, and 1991, a Third
Circuit Task Force report on Rule 11 in 1989, and a New York State Bar Committee report in
1987. The Advisory Committee took note of several book-length analyses of Rule 11 case law.

The 1991 Federal Judicial Center survey noted that most federal judges believed that the
1983 version of Rule 11 had some positive effects. But the study also noted that most judges
found several other methods more effective than Rule 11 in handling such litigation and, most
significantly, that about one-half of the judges reported that Rule 11 exacerbated undesirable
litigation behavior by counsel. After reviewing the literature and empirical studies of problems
caused by the 1983 amendments to Rule 11, the Advisory Committee issued in 1990 a
preliminary call for general comment on the operation and effect of the rule. The response was
substantial, calling for a change in the rule.

The Rules Committees concluded that the cost-shifting in Rule 11 created an incentive
for too many unnecessary Rule 11 motions. Amendments to Rule 11 were drafted. The Supreme
Court promulgated and transmitted the amendments to Congress in May 1993 after extensive
scrutiny and debate by the bench, bar, and public in accordance with the Rules Enabling Act
process (28 U.S.C. §§ 2071-2077).

Experience with the amended rule since 1993 has demonstrated a marked decline in Rule
11 satellite litigation without any noticeable increase in the number of frivolous filings. In June
1995, the Federal Judicial Center conducted a survey of 1,130 lawyers and 148 judges on the
effects of the 1993 Rule 11 amendments. About 580 attorneys and 120 judges responded to the
survey. The Center found general satisfaction with the amended rule. It also found that more
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than 75% of the judges and lawyers would oppose a provision that would require a court to
impose a sanction when the rule is violated. A majority of the judges and lawyers, both
plaintiffs’ and defendants’ lawyers, believed that groundless litigation was handled effectively by
judges.

Undoing the 1993 Rule 11 amendments, even though no serious problem has been
brought to the Judicial Conference rules committees’ attention, would frustrate the purpose and
intent of the Rules Enabling Act. Section 2 of H.R. 4571 would effectively reinstate the 1983
version of Rule 11 that proved so contentious and wasted so much time and energy of the bar and
bench. Section 2, indeed, in some ways seems to go beyond the provisions that created serious
problems with the 1983 rule. It may cause even greater mischief. Rule 11 in its present form has
proven effective and should not be revised.

Sections 3 and 4

Section 3 would extend the new requirements of a mandatory Rule 11 to all state court
litigation that the state court deems, on motion, to affect interstate commerce. Two features of
this provision stand out. First, it would directly regulate the practice and procedure of state
courts, mandating a federal standard for the imposition of sanctions for the filing of frivolous or
ungrounded complaints and other papers in state court. At present, states have been free to adopt
their own rules of practice, including a version of Rule 11, if a state so chooses. Second, section
3 does not specify the actions to which it would apply. Rather, it imposes on state judges a broad
generalized test to determine whether federal Rule 11 would apply in a given case. If enacted,
this section could affect the cost and duration of a very large number of civil actions in state
courts.

Section 4 seeks to prevent forum-shopping by specifying the places where a plaintiff may
bring a “personal injury” claim by imposing a federal standard for determining the venue of state
law personal injury claims, in both state and federal court. Such a federal standard would
displace existing state venue rules or statutes. It would also significantly alter the statutes in title
28, United States Code, that now govern venue (section 1391) and transfer of venue (section
1404) in the federal courts. The Judicial Conference has not had an opportunity to study either
section 3 or section 4.

Sections 6 and 7

A federal district court must suspend an attorney from the practice of law in the district
under section 6 if the attorney has violated Rule 11 three or more times. The Judicial Conference
has not had an opportuntty to study this provision. The provision raises important questions
concerning the regulation of the practice of law, an area largely reserved to the state courts. Most
federal courts do not have an administrative process or records-keeping system in place to handle
the sanctioning of attorneys. The additional burdens that the proposed provision would impose
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on courts have not been examined. But even if the ambiguous language of the bill requires
suspension only if the prior Rule 11 violations have been adjudicated by earlier court orders,
mandatory suspension will raise the stakes of the third Rule 11 proceeding, create powerful
strategic incentives on all sides, and transform the already burdensome character of Rule 11
satellite litigation.

Section 7 establishes a stand-alone statutory provision that would sanction any person
who “willfully and intentionally influences, obstructs, or impedes, or attempts to influence,
obstruct, or impede, a pending court proceeding through the willful and intentional destruction of
documents sought in, and highly relevant to, that proceeding....” The Judicial Conference has not
had an opportunity to study the provision. Presently, Civil Rule 37 and the common law provide
the courts with a broad range of potential sanctions for the spoliation of relevant evidence and
repose considerable discretion in the district courts in the selection of the appropriate sanction
when spoliation is found. Section 7 would impose a mandatory civil sanction “of a degree
commensurate with the civil sanctions available under Rule 37.” The likely effects of such a
provision have not been studied. But it undercuts the current rule's reliance on the discretion of
the trial court judge, a hallmark of present practices. Given the broad range of sanctions
authorized under Rule 37, compliance with section 7 may prove particularly problematical for
state courts commanded to identify the sanction “commensurate” with those provided by Rule
37, which does not necessarily apply in state court. There is also a serious question about how a
“commensurate” Rule 37 sanction can be imposed on nonparties.

The provision raises additional questions. For example, virtually every corporation and
government office recycles back-up tapes as part of the routine and necessary operation of its
computers. Would the proposed provision make that sanctionable in every instance? The
Committee on Rules of Practice and Procedure published for comment proposed amendments to
the civil rules addressing this thorny tssue in August 2004. Like the mandatory sanction
provision that provided financial incentives to file numerous and ill-founded motions under the
1983 version of Rule 11, this mandatory sanction provision may also lead to wasteful satellite
litigation, without providing meaningful or useful tools to police the behavior it is meant to
address.

Conclusions

The Judicial Conference opposes the enactment of H.R. 4571 for the reasons stated above
as to section 2. Sections 3, 4, 6, and 7 would make important changes in the administration of
civil justice 1n both federal and state courts. The Judicial Conference has not had the opportunity
to formally assess the advisability or impact of these sections, but notes that they may
substantially affect federal-state comity interests and raise important policy and practical
concerns.
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The Judicial Conference greatly appreciates your consideration of its views. If you or
your staff have any questions, please contact Michael W. Blommer, Assistant Director, Office
of Legislative Affairs, Administrative Office of the U.S. Courts, at (202) 502-1700.

incerel

Leenidas Ralph Mecham
Secretary

cc:  Honorable Patrick Leahy, Ranking Democrat
Members of the Committee on the Judiciary of the Senate
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Honorable F. James Sensenbrenner, Jr.
Chairman, Committee on the Judiciary
United States House of Representatives
2138 Rayburn House Office Building
Washington, DC 20515

Dear Mr. Chairman:

On behalf of the Judicial Conference, I write to urge you to reconsider your position on
the “Lawsuit Abuse Reduction Act of 2004” (H.R. 4571). Section 2 of the bill would reinstitute
a rule eliminated in 1993 upon the recommendation of the Judicial Conference, approval by the
Supreme Court, and after review by Congress, because of the serious problems it engendered
during a ten-year period of operation. Section 2 also would amend Rule 11 of the Federal Rules
of Civil Procedure in a manner inconsistent with the longstanding Judicial Conference policy
opposing direct amendment of the federal rules by legislation. Section 3 of H.R. 4571 would
apply the revised federal Rule 11 to certain state court actions, while section 4 would amend the
venue standards governing the filing of tort actions in both the federal and state courts. Sections
3 and 4 implicate federal-state comity interests and raise important policy and practical concerns.

Section 2

Section 2 would directly amend Civil Rule 11 to remove a court’s discretion to impose
sanctions on a frivolous filing and eliminate the rule’s “safe-harbor” provisions. The bill undoes
amendments to Rule 11 that took effect on December 1, 1993, and would bring back the
provisions that were first introduced in 1983 and removed from the rule in 1993, after a decade
of signally bad experiences with the operation and effects of the 1983 rule.

Like H.R. 4571, the 1983 version of Rule 11 required sanctions for every violation of the
rule. It spawned thousands of court decisions and generated widespread criticism. The rule was
abused by resourceful lawyers, and an entire “cottage industry” developed that churned
tremendously wasteful satellite litigation that had everything to do with strategic gamesmanship



Honorable F. James Sensenbrenner, Jr.
Page 2

and little to do with underlying claims. Rule 11 motions came to be met with counter motions
that sought Rule 11 sanctions for making the original Rule 11 motion.

Some of the other serious problems caused by the 1983 amendments to Rule 11 included:

(1)  creating a significant incentive to file unmeritorious Rule 11 motions by providing a
possibility of monetary penalty;

(2)  engendering potential conflict of interest between clients and their lawyers, who advised
withdrawal of particular claims despite the clients” preference;

(3)  exacerbating tensions between lawyers; and

(4)  providing little incentive, and perhaps a distinct disincentive, to abandon or withdraw a
pleading or claim — and thereby admit error — that lacked merit after determining that it
no longer was supportable in law or fact.

The 1993 amendments to Rule 11 were designed to strike a fair and equitable balance
between competing interests, remedy the major problems with the rule, and allow courts to focus
on the merits of the underlying cases rather than on Rule 11 motions. The rule establishes a safe
harbor, providing a party 21 days within which to withdraw a particular claim or defense before
sanctions can be imposed. If the party fails to withdraw an allegedly frivolous claim or defense
within the 21 days, a court may impose sanctions, including assessing reasonable attorney fees.
The 1983 Ruie 11 authorized a court to sanction discovery-related abuse under Rule 11, Rule
26(g), or Rule 37, which created confusion. Under the 1993 amendments to Rule 11, sanctioning
of discovery-related abuse was limited to Rules 26 and 37, which provide for sanctions that
include awards of reasonable attorney fees.

The 1993 amendments to Rule 11 culminated a long, critical examination of the rule
begun four years earlier. The Advisory Committee on Civil Rules (Advisory Committee)
reviewed a significant number of empirical examinations of the 1983 Rule 11, including three
separate studies conducted by the Federal Judicial Center in 1985, 1988, and 1991, a Third
Circuit Task Force report on Rule 11 in 1989, and a New York State Bar Committee report in
1987. The Advisory Committee took note of several book-length analyses of Rule 11 case law.

The 1991 Federal Judicial Center survey noted that most federal judges believed that the
1983 version of Rule 11 had positive effects. But the study also noted that most judges found
several other methods more effective than Rule 11 in handling such litigation and, most
significantly, that about one-half of the judges reported that Rule 11 exacerbates behavior
between counsel. After reviewing the literature and empirical studies of problems caused by the
1983 amendments to Rule 11, the Advisory Committee issued in 1990 a preliminary call for
general comment on the operation and effect of the rule. The response was substantial, calling
for a change in the rule.
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The Advisory Committee concluded that the cost-shifting in Rule 11 created an incentive
for too many unnecessary Rule 11 motions. Amendments to Rule 11 were drafted. The Supreme
Court promulgated and transmitted the amendments to Congress in May 1993 after extensive
scrutiny and debate by the bench, bar, and public in accordance with the Rules Enabling Act
process (28 U.S.C. §§ 2071-2077).

Experience with the amended rule since 1993 has demonstrated a marked decline in Rule
11 satellite litigation without any noticeable increase in the number of frivolous filings. In June
1995, the Federal Judicial Center conducted a survey of 1,130 lawyers and 148 judges on the
effects of the 1993 Rule 11 amendments. About 580 attorneys and 120 judges responded to the
survey. The Center found general satisfaction with the amended rule. It also found that more
than 75% of the judges and lawyers would oppose a provision that would require a court to
impose a sanction when the rule is violated. A majority of the judges and lawyers, both
plaintiffs’ and defendants’ lawyers, believed that groundless litigation was handled effectively by
judges.

Undoing the 1993 Rule 11 amendments, even though no serious problem has been
brought to the Judicial Conference rules committees’ attention, would frustrate the purpose and
intent of the Rules Enabling Act. Section 2 of H.R. 4571 would effectively reinstate the 1983
version of Rule 11 that proved so contentious and wasted so much time and energy of the bar and
bench. Section 2, indeed, in some ways seems to go beyond the provisions that created serious
problems with the 1983 rule. It may cause even greater mischief. Rule 11 in its present form has
proven effective and should not be revised.

Sections 3 and 4

Section 3 would extend the new requirements of a mandatory Rule 11 to all state court
litigation that the state court deems, on motion, to affect interstate commerce. Two features of
this provision stand out. First, it would directly regulate the practice and procedure of state
courts, mandating a federal standard for the imposition of sanctions for the filing of frivolous or
ungrounded complaints and other papers in state court. At present, states have been free to adopt
their own rules of practice, including a version of Rule 11, if a state so chooses. Second, section
3 does not specify the actions to which it would apply. Rather, it imposes on state judges a broad
generalized test to determine whether or not federal Rule 11 would apply in a given case. If
enacted, this section could affect the cost and duration of a very large number of civil actions in
state courts.

Section 4 seeks to prevent forum shopping by specifying the places where a plaintiff may
bring a “personal injury” claim by imposing a federal standard for determining the venue of state
law personal injury claims, in both state and federal court. Such a federal standard would
displace existing state venue rules or statutes. It would also significantly alter the statutes in title
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28, United Stateé Code, that now govern venue (section 1391) and transfer of venue (section
1404) in the federal courts.

The Judicial Conference opposes the enactment of H.R. 4571 for the reasons stated above
as to section 2. Sections 3 and 4 would make important changes in the administration of civil
justice in both federal and state courts. The Judicial Conference has not had the opportunity to
formally assess the advisability or impact of these sections, but notes that they may substantially
affect federal-state comity interests and raise important policy and practical concerns.

The Judicial Conference greatly appreciates your consideration of its views. If you or
your staff have any questions, please contact Michael W, Blommer, Assistant Director, Office
of Legislative Affairs, Administrative Office of the U.S. Courts, at (202) 502-1700.

Sincerely,

0!

Leonidas Ralph Mecham
Secretary

cc: Honorable John Conyers, Jr., Ranking Democrat
Members of the Committee on the Judiciary of the House of Representatives
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AMERICAN BAR ASSOCIATION

September 10, 2004

Dear Representative:

I am writing to you regarding H.R. 4571, legislation to make changes in Rule 11 of
the Federal Rules of Civil Procedure; make an amended Rule 11 of the Federal
Rules of Civil Procedure applicable to cases filed 1n state courts 1f such cases affect
interstate commerce; and make changes relating to jurisdiction and venue for
personal injury cases filed in state and federal courts. We understand that the
legislation will be brought to the floor of the House of Representatives next week.

The ABA opposes the provisions in the legislation that would change the Federal
Rules of Civil Procedure without going through the process set forth in the Rules
Enabling Act. The ABA fully supports the Rules Enabling Act process, which is
based on three fundamental concepts: (1) the central role of the judiciary in
initiating judicial rulemaking, (2) procedures that permit full public participation,
including by the members of the legal profession, and (3) recognition of a
congressional review period. We view the proposed rules changes to the Federal
Rules in H.R. 4571 as an unfortunate retreat from the Rules Enabling Act.

In 28 U.S.C. §§ 2072-74, Congress prescribed the appropriate procedure for the
formulation and adoption of rules of evidence, practice and procedure for the
federal courts. This well-settled, Congressionally-specified procedure
contemplates that evidentiary and procedural rules will in the first instance be
considered and drafted by committees of the United States Judicial Conference,
will thereafter be subject to thorough public comment and reconsideration, will
then be submitted to the United States Supreme Court for consideration and
promulgation, and will finally be transmitted to Congress, which retains the
ultimate power to veto any rule before it takes effect.

This time-proven process proceeds from separation-of-powers concerns and is
driven by the practical recognition that, among other things:
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1} Rules of evidence and procedure are inherently a matter of intimate concern to the
judiciary, which must apply them on a daily basis;

2} Each rule forms just one part of a complicated, interlocking whole, rendering due
deliberation and public comment essential to avoid unintended consequences; and

3) The Judicial Conference is 1n a unique position to draft rules with care in a setting
isolated from pressures that may interfere with painstaking consideration and due
deliberation.

We do not question Congressional power to regulate the practice and procedure of federal courts.
Congress exercised this power by delegating its rulemaking authority to the judiciary through the
enactment of the Rules Enabling Act, while retaining the authority to review and amend rules
prior to their taking effect. We do, however, guestion the wisdom of circumventing the Rules
Enabling Act, as H.R. 4571 would.

We also have serious concerns about the provisions m H.R. 4571 that would impose the Federal
Rules on the state courts and would impose the changes relating to jurisdiction and venue for
personal injury cases filed in state and federal courts. We hope the House will not move forward
on legislation containing such departures from current law until we and others have had
sufficient time to analyze the impact they would have on the state courts and on the principle of
federalism and are able to present our views to you on these very important matters.

We respectfully urge you to vote “no” on this legislation.

Sincerely,

Robert D. Evans
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To amend Rule 11 of the Federal Rules of Crvil Procedure to improve
attorney accountabihty, and fo1 other purposes

IN THE HOUSE OF REPRESENTATIVES

JUNE 15, 2004

Mr SwmoTH of Texas (for himself, Mr SENSENBRENNER, Mr FORBES, Mr
GREEN of Wisconsin, Mr GALLEGLY, Mr CHAROT, M: (ARRETT of
New Jersey, Mr EKING of Towa, Mr DELAY, Mr FRANKS of Arizona, Mr
CuLBERSON, Mr KELLER, Mr CARTER, Mrr PEARCE, Mr CALVERT, and
Mr GOODLATTE} inttoduced the following ill, wiich was 1eferred to the
Commttee on the Judiaary

A BILL

To amend Rule 11 of the Federal Rules of Civil Procedure
to 1mprove attornev accountabihty, and for other purposes
1 Be 1t enacted by the Senate and House of Representa-
tives of the Unated States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the “Lawsuit Abuse Reduc-
tion Act of 20047,
SEC. 2. ATTORNEY ACCOUNTABILITY.

Rule 11 of the Federal Rules of Civil Procedure 1s

KX ~1 N kb W

amended—
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(1) in subdivision {¢)—

(A) by amending the first sentenee to read
as follows: “If a pleading, motion, or other
paper is signed in wiolation of this rule, the
court, upon motion or upon its own initiative,
shall impose upon the attorney, law firm, or
parties that have violated this subdivision or are
responsible for the violation, an appropriate
sanction, which may include an order to the
other party or parties to pay for the reasonable
expenses incurred as a direct result of the filing
of the pleading, motion, or other paper, that 1s
the subject of the violation, including a rcason-
able attorney’s fee.”;

(B) in paragraph (1)(A)—

(1) by striking “Rule 5”7 and all that
follows through “‘corrected.” and inserting
“Rule 5.”; and

(i) by striking “the court may award”
and inserting “the eourt shall award”; and
(C) in paragraph (2), by striking “shall be

limited to what is sufficient’” and all that fol-
lows through the end of the paragraph (includ-
ing subparagraphs (A) and (B)) and inserting

“shall be sufficient to deter repetition of such

«HR 4571 IH
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conduct or comparable conduct by others simi-
larly situated, and to compensate the partics
that were injured by such conduct. The sane-
tion may consist of an order to pay to the party
or parties the amount of the reasonable ex-
penses meurred as a direet result of the filing
of the pleading, motion, or other paper that is
the subject of the violation, including a reason-
able attorney’s fee.”; and
(2) by striking subdmvision (d}.

SEC. 3. APPLICABILITY OF RULE 11 TO STATE CASES AF-

FECTING INTERSTATE COMMERCE.

In any civil action in State court, the court, upon mo-
tiom, shall determine within 30 days after the filing of such
motion whether the action affeets interstate commerce.
Such court shall make such determination based on an
assessment of the costs to the mterstate economy, includ-
mg the loss of jobs, were the relief requested granted If
the court determines such action affects interstate com-
merce, the provisions of Rule 11 of the Federal Rules of
Civil Procedure shall apply to such action.

SEC. 4. PREVENTION OF FORUM-SHOPPING.
(a) IN GENERAL.—Subject to subsection (b), a per-

sonal injury claim filed i State or Federal court may be

«HR 4671 TH
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filed only in the State and, within that State, in the eounty

ju—

(or Federal distmet) in which—

(1) the person bringing the claim, ineluding an
estate in the case of a decedent and a parent or
guardian in the case of a minor or incompetent—

(A) resides at the time of filing; or
(B) resided at the time of the alleged in-

jury; or

Mo R R =T ¥, L O VS B

(2) the alleged injury or circumstances gving

pa—
o

rise to the personal injury claim allegedly occurred;

a—y
[—

ar

S
(o)

(3) the defendant’s prineipal place of busimess

[
(I8

is located.

]
N

(b) DETERMINATION OF MOST APPROPRIATE

—
Lh

Forum.—If a person alleges that the injury or cir-

—
o

cumstances giving rise to the personal injury claim oc-

—
~J]

curred in more than one county (or Federal district), the

—
oo

trial court shall determine which State and county (or

ot
\O

Federal district) is the most appropriate forum for the
20 claim. If the court determines that another forum would
21 be the most appropriate forum for a claim, the court shall
22 dismiss the claim. Any otherwise applicable statute of limi-
23 tations shall be tolled beginning on the date the claim was
24 filed and ending on the date the claim 1s dismissed under

25 this subsection.

HR 4571 TH
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(c) DEFINITIONS.—In this scetion:

(1) The term “personal injury claim”—

{A) means a civil action brought under

State Jaw by any person to recover for a per-

son’s personal injury, illness, disease, death,

mental or emotional injury, risk of disease, or
other injury, or the costs of medical monitoring
or surveillance (to the extent such claims are
recognized under State law), including any de-
rivative action brought on behalf of any person
on whose injury or risk of injury the action is

bhased by any representative party, including a

spouse, parent, child, or other relative of such

person, a guardian, or an cstate; and
(B) does not include a claim brought as a
class action.

(2) The term “person” means any individual,
corporation, company, association, firm, partnership,
society, joint stock company, or any other entity, but
not any governmental entity.

(3) The term ‘“State” mcludes the Distriet of
Jolumbia, the Commonwealth of Puerto Rico, the
United States Virgin Islands, Guam, and any other

territory or possession of the United States.

«HR 4571 IH
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(d) APPLICABILITY.—This scetion applics to any per-
sonal injury claim filed in Federal or State court on or
after the date of the enactment of this Act.
SEC. 5. RULE OF CONSTRUCTION.

Nothing in section 3 or in the amendments made by
gection 2 shall be construed to bar or impede the assertion
or development of new claims or remedies under Federal,

State, or local eivil rights law.

O

=HR 4571 TH
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of the Federal Rules of Civil Procedure,
and would eliminate the current “safe
harbor” that gives lawyers 21 days to
withdraw a suit after a motion for sanc-
tions has been filed.

The legislation, sponsored by Repre-
sentative Lamar Smith, a Texas Republi-
can, passed the House, 229-174, last
week. It not only revives the 1983 ver-
sion of Rule 11 but also would create a
“three strikes and you're out for one
year” requirement. Lawyers who have
had sanctions imposed three times in the
same couri—federal or state—would be
suspended from practicing for one year
after thie third time.

The current Rule 11 provision exclud-
ing sanctions for discovery violations
would be eliminated by the House bill.
And, the bill would apply its new Rule 11,
for the first time, to state cases affecting
interstate commerce. State judges would
be required to make the interstate com-
merce determination within 30 days
after a motion for sanctions has been
applied.

New venue provisions, also in the
House bill, would allow a plaintiff to sue
only where he or she lives or was in-
jured, or where the defendant’s principal
place of business is
located. This is an at-

Gongress
takes up

Rule 11
sanctions

House bill seeks tort

reform through
procedural changes.

By Marcia Coyle

STAFF REPORTER
WASHINGTON—When it comes
to rule-making, the Judicial
Conference of the United States
generally has the cormer on
what works best in the federal
courts. But last week, the U.S.
House of Representatives resur-
rected and approved a rule on
attorney sanctions that the
conference, as well as most
academics, judges and lawyers,

believed had been justly in-
terred in the old-rule graveyard

more than a decade ago.
Election-season politics, a
last-gasp effort to enact any so-
called tort reform law this year,
and a weak relationship be-
wieen The-udicial and iegisla.
tivE branches, coalesced in final
passage of H R. 4571. The bill
would reinstate mandatory
sanctions for lawyers who file
frivolous lawsuits under Rule 11
SEE 'SANCTIONS’ PAGE 25

tempt to eliminate what
the bill's supporters
call “judicial hellholes”
favoring plaintiffs

“I think it's a bad
idea, period,” empha-
sized procedural schol-
ar Georgene Vairo of
Loyola Law School, Los
Angeles, who has writ-
ten extensively on Rule
11.

“If you don’t have the
political muscle to get
your substantive propos-
als through, it's a really
bad idea to do it through
your procedural rules,”
Vairo said. “Judges do a
pretty good job of com-
ing up with rules they
need. This is tort reform
through the backdoor.”

GEORGENE VAIRO: She ys
substantive changes should not
be made by procedural rules.




House bill seeks tort reform
through rule change

But Matt Webb, director of legal re-
form policy at the U.S, Chamber of Com-
merce Institute for Legal Reform, said,
“There's really a philosophical difference
here [over the two versions of Rule 11].
There's a lot of stuff out there that obvi-
ously folks in the business community
and the legal reform world would consid-
er in the way of frivolous filings. A lot of
times Rule 11 ends up being a toothless
tiger.”

Dead on arrival?

The question now 15 whether the leg-
islation will be dead on arrival in the
Senate. There is no companion bill in the
Senate as has been the case with other
tort measures passed by the House, so
there 15 no easy vehicle to move. And
supporters of changes in the tort system
have been unable to garner enough votes
in the Senate this session to pass any of
the major tort-related measures, such as
class action, medical malpractice and
asbestos.

“l really don’t think this has any
seriousness behind 1t,” said Jackson
Williams, legislative counsel to Public
Citizen’s Congress Watch, an opponent of
the hill

“The House majority has a lot of time
on its hands. They’ve been passing bills a
second time because they don't have
anything to do. [dle hands are the devil’s
workshop.”

But Webb countered, “There’s always
a possibility, particularly because of the
way Senate rules are. Any senator can
offer any amendment. It's not outside the
realm of possibility that something could
happen. The House wanted to take the
lead. Now that they've done their job,
we'll go talk to the folks in the Senate.”

Old v. new

Congress has not always deferred
completely to judicial-rule revisers, said
another procedural scholar, Carl Tobias
of the University of Richmond School of
Law. When Congress has gotten involved,
he explained, 1t has been more in the
area of criminal law and evidence than
in the civil area

By the time of the 1993 changes to
Rule 11, Tobias recalled, “There was
pretty broad consensus that the ’83
amendment had not worked in a number
of ways.”

In a letter to House Judiciary Chair-
man F James Sensenbrenner, R-Wis.,

LAMAR sSMITH: The Republican ¢
congressman from Texas motions that ) sought
sponsored the bill, HR. 4571. Rule 11 sanctions for

Leonidas Ralph Mecham, secretary to
the Judicial Conference, said that the
1983 version of Rule 11, like H.R. 4571,
- required sanctions for
every violation of the
rule.

“It spawned thou-
sands of court decisions
and generated wide-
spread criticism,” he
wrote. “The rule was
abused by resourceful
lawyers, and an entire
‘cottage industry’ de-
veloped that churned
tremendously wasteful
satellite litigation that
had everything to do
with strategic games-
manship and little to do
with underlying claims.
Rule 11 motions came
to be met with counter

JERAY LARA/SAN ANTONIO EXPRESS-EWS/ZUMA PRESS

making the original
Rule 11 mation "
Before the 1983 version came about,
Vairo recalled, “The culture was very,
very anti-sanctions. Judges just wouldn’t
do it. It took a couple of years for the '83
version of rule to start rolling. But once it
did, it really did. That's why we saw the
1993 version rolling back some of the
draconian aspects of the '83 rule—not so
much in the language as in the way it
was being used.
“To the extent the '83
rule was bad, it was a
good thing because most
people agree and most
judges agree the '83
version increased every-
body’s consciousness
about the need to impose
sanctions 1n appropriate
cases,” she added.
Tobias and Mecham,
in his letter to Sensen-
brenner, noted that the
Advisory Committee on
Civil Rules spent nearly
five years studying the
impact of the 1983 rule.
One of the studies con-
ducted became a major
point of contention in the
debate over H.R. 4571,
Sensenbrenner, both
on the day his committee



approved the bill and on the day the
House finally endorsed it, pointed to a
1991 study by the judiciary’s research
arm, the Federal Judicial Center, as
evidence that the 1983 version was
preferabie.

“At that time, 751 federal judges
found that an overwhelming majority o