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OCTOBER 28-29, 2004

Report on Judicial Conference Session

A. Standing Rules Committee report to Judicial Conference
B. Minutes of June 17-18, 2004, Standing Rules Committee meeting
C. Pending legislation

ACTION - Approving minutes of April 15-16, 2004, committee meeting

ACTION - Approving proposed amendment to Rule 5(¢) and transmitting it to the Standing
Rules Committee for publication on an expedited basis

Style Project:

A. ACTION — Approving publication of proposed restyled Rules 64 to 86 and
Rule 23

B. ACTION - Approving publication of noncontroversial style-substance
amendments to Rules 64 to 86

C. ACTION - Approving proposed amendments resolving “global issues” and “top-to-
bottom” review of the entire set of rules for transmittal to Standing Rules Committee
for publication

ACTION - Approving proposed new Rule 5.1 and transmitting it to the Standing Rules
Committee for publication

ACTION - Approving proposed recommendation on sealed settlements

Consideration of proposed privacy rule template implementing E-Government Act of 2002
Report on proposed projects:

Rule 62.1 — indicative rulings

Rule 48 — polling of jury

Rule 30(b)(6) — limiting use of depositions of corporate officials

Computing time limits consistent with other sets of rules of procedure
Considering deleting rules that overlap Evidence Rules

moowp

Next meetings: Hearings on electronic discovery in January 2005
Meeting in Washington, D.C. in April 2005
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TO: Civil Rules Committee JERRY E. SMITH
FROM: Lee H. Rosenthal EVIDENCERULES
RE: Style

DATE: September 29, 2004

With this email, I forward to you four Style documents. Style 587 is a list of
the Global Drafting Issues (a mere 53), a list of where they occur in the current rules,
and the proposed restyled resolution of each issue. Style 611, 612, and 613 are
Restyled Rules 1 to 37, which the full Committee and Standing Committee approved
in prior meetings. These documents incorporate the Style Subcommittee's
recommendations on the global drafting issues and on implementing Joe Kimble's
initial top-to-bottom review.

Computer problems delayed the assembly of these materials and their
distribution to you. I am circulating these materials now, before Restyled Rules 38
to 63 and 64 to 86 are emailed and before the formal agenda books are sent, to give
you as much time as possible for review in advance of the October 28 - 29 meeting
in Santa Fe. I expect that Restyled Rules 38 to 63 will be circulated to you, by email,
early next week.

At the October meeting, the full Committee will consider Restyled Rules 64 to
86, which Subcommittees A and B reviewed in July in Washington. The full
Committee will also resolve the "global issues." As you recall, each Committee
member is asked to examine and report on the global issues resolution in the specific
rules assigned to that member. I attach a list of the individual rule assignments to
remind you which rules are "yours." Written comments on your assigned rules,
submitted in advance of the October meeting, will be most helpful. If those
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comments are emailed to me and John Rabiej by October 15, they can be distributed
in advance to the full Committee and to the Style Subcommittee of the Standing
Committee, making the October discussion more efficient and effective.

Our meeting in October promises much. It is a beautiful time of year. We will
have an opportunity to thank Committee members who are attending their last
meeting and to welcome three new Committee members: Judge Jose Cabranes of the
Second Circuit; Dan Girard of San Francisco; and Chilton Varner of Atlanta. We will
be approving the Style package to submit to the Standing Committee in January, an
accomplishment that should give us great satisfaction. Other agenda matters promise
to provide interesting debate. I hope you had a productive and restful summer and
look forward to being with you all very soon.

Many thanks.



Civil Rules Style Subcommittee “A” and “B” Assignments

Subcommittee A

Member Assignments
Judge Russell (chair) Rules 4, 16, 32, 35, 50, 51,69, 70, 71, 71A
Judge Rosenthal Rules 7, 7.1, 17, 23, 45
Judge McKnight Rules 6, 19, 38, 39
Judge Hagy Rules 42, 43, 68
Dean Jeffries Rules 5, 21, 22, 36, 40, 41, 64
Ms. Birnbaum Rules 4.1, 20, 37
Mr. Cicero Rules 44, 44.1, 46, 65.1, 66, 67
Mr., Scherffius Rules 1, 2, 3, 18, 33, 34, 47, 48, 49
Mr. Hirt (DOJ) Rules 52, 53, 65

Subcommittee B

Member Assignments
Judge Kelly (chair) Rules 13, 14, 15, 26, 54, 62, 86
Judge Kyle Rules 12, 23.2, 55, 63, 84, 85
Judge Scheindlin Rules 10, 23.1, 29, 56, 72, 73
Justice Hecht Rules 8, 27, 57, 77, 78
Mr, Heim Rules 9, 25, 31, 58, 79, 80
Prof. Lynk Rules 11, 24, 30, 59, 81
Mr. Hirt (DOJ) Rules 28, 60, 61, 82, 83

[Note: CV Rules 74-76 were abrogated]
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' Duke University School of Law
Box 90360 (mail) ® Science Dr at Towerview {express)
Durham, North Carolina 27708-0360

Phone (fall 2003) 310/822-5892
Thomas D Rowe, Jr Fax (fall 2003) 310/822-9438
Elvin R Latty Professor of Law E-mail trowe@law duke edu

August b, 2004
To:  Bob Deyling, Esq.

From: Tom Rowe

ce: Hon. Lee Rosenthal Hon Thomas Thrash
Hon. Thomas Russell Hon. J. Garvan Murtha
Dean Mary Kay Kane Prof. Ed Cooper
Prof. Rick Marcus Prof. Joe Kimble
John Rabiej, Esq. Peter McCabe, Esq

Re Research questions following up from Subcommittee A meeting of July 15

The following memo discusses the questions 1 was tasked with researching after the
Subcommittee A meeting last month. It states each question, as framed in Ed Cooper’s draft min-
utes (also appended to the e-mail transmitting this document), at the beginning of a new page and
then discusses what [ found. To summarize here findings and recommendations:

1) Little illumination about the meaning of the phrase “older matters of the same character” in Rule
65(b) turns up in quick research, except that it detives from Equity Rule 73 and appears to have re-
ceived no treatment in the treatises or cases. Recommendation: Do not change from existing rule.

2) The literature contains a smidgen about continuing court powers after discharge of areceiver, so
that changing Rule 66's present ban on dismissal except by court order in a case “wherein a receiver
has been appointed” to refer to an “action in which a recever is appointed” may be inadvisable.

3) The Subcommittee had agreed to retain “in further proceedings™ in Rule 68’s last sentence on
offers in bifurcated proceedings unless I found something shedding light on the term [ have not.

4) Restyled Rule 71.1(d)(3)(B)(i) renders the existing rule’s “shall be made™ in connection with
service by publication as “is made”. It seems right in this case not to translate “shall” as “must™.

5) Ambiguity in the few relevant items [ have found seems to call for further discussion about
whether to render “proceedings affecting it” in existing Rule 71A{e} as “proceedings affecting the
property”, “proceedings affecting the defendant”, or just “proceedings affecting it”

6) Limited authority indicates that Rule 71 A(h) permits appointment of acommission in condemna-
tion cases only when a party has made a timely jury-trial demand.

7) Restyled Rule 71A(i)(2) on vacating condemnation judgments by stipulation should stand.
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1) “Present Rule 65(b) states that if a TRO issues without notice the motion for a preliminary
injunction shall be set for hearing at the earliest possible time ‘and takes precedence of all matters
except older matters of the same character.” Style Rule 65(b)(3) translates this as ‘taking prece-
dence over all other matters except hearings on temporary restraining orders issued without carlier
notice.” That is one possible meaning of ‘matters of the same character.” But there are other possi-
ble meanings that also make sense — other preliminary-injunction matters may be equally pressing,
particularly if a TRO has been granted with notice, and indeed may be more pressing because the
court was unwilling to act by TRO in a matter of great importance and sensttivity  And other
applications may present equally urgent needs, such as the copyright impoundment proceedings
referred to 1n Rule 65(f). It was agreed that Professor Rowe will see whether quick research can
shed light on the meaning of ‘matters of the same character” in the present rule.”

--Quick research sheds some light on the origins of the term but not on its meaning. The
Committee Note of 1937 to original Rule 65 says that subdivisions (a) and (b) are “taken from
U.S.C., Title 28, § 381 (Injunctions; preliminary injunctions and temporary restraining orders.” 13
MOORE’S FEDERAL PRACTICE § 65App.01[3], at 65App.-2 (3d ed. 2004). A footnote says that §
381 “was repealed by the Judicial Code Revision Act of 1948 for the stated reason that it was
covered by Fed. R. Civ. P.65.” Id n.1. Wright, Miller, & Kane say, with more substantiation and
precision, that the rule

largely is taken from Equity Rule 73 and certain sections of the Clayton Act. As explained
by one commentator,

the subject of injunctions in federal courts (particularly in labor disputes) is s0
Joaded with potential dynamite that the committee played quite safe and made very
few changes in the existing practice under the single rule covering this field

11A CHARLES ALAN WRIGHT ET AL., FEDERAL PRACTICE AND PROCEDURE § 2941, at 30-31 (2d ed.
1995) (footnotes omitted). A footnote quotes Equity Rule 73, which contains the exact “older
matters of the same character” language that appears in existing Rule 65(b). See 1d n.6. The
Clayton Act sections included 28 U.S.C. § 381, mentioned above. See id n.7.

The treatises quote or paraphrase the “older matters of the same character” phrase without
elaborating on it at all. A search for “older matters” and “same character” in Westlaw’s over 2000
pages of case annotations for Rule 65 makes it appear that the cases have not dealt with this aspect
of the rule--each term turned up only once, in the text of the rule before the multitudinous annota-
tions 1 did not search more broadly in case reports themselves, but I did search for “precedence”
in the annotations and turned up only two irrelevant cases A search for “priority” similarly turned
up nothing relevant

In light of the apparent lack of trouble from the phrase along with the general sensitivity of
the area (as reflected in the commentator’s quote above, from Dobie, The Federal Rules of Civil
Procedure, 25 VA. L. REV. 261, 301 (1939), this boat seems like one that should not be rocked.
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2} Present Rule 66 on receivers “requires a court order to dismiss an action in which a receiver “has
been’ appointed Style Rule 66 requires a court order in an action in which a receiver ‘1s’ ap-
pointed. The change was supported on the argument that if a receiver is appointed and then dis-
charged, dismissal after discharge should not require court approval. But this argument was chal-
lenged by asking whether it implies a substantive change: does the present rule forbid voluntary
dismissal — for instance by agreement of the parties — if proceedings have continued after a
receiver is discharged? Professor Rowe will undertake ‘quick research’ on this question. Pending
the results of his research, the Style Rule will stand without change.”

_-The little that I have found is somewhat ambiguous but seems to point on balance toward
not having language that would facilitate voluntary dismissal without court approval after discharge
of a receiver; that might effect a substantive change. On the one hand, the purpose of the provision
as explaned in the Committee Note to the 1946 amendment, which added the dismissal sentence
to existing Rule 66, explains it by saying, “A party should not be permitted to oust the court and 1ts
officer without the consent of that court.” 13 MOORE’S § 66 App.02[2], at 66-App.! (emphasis
added). By itself that suggests that 1f the recetver is no longer functioning, the concern behind the
provision is not implicated

On the other hand, Wright, Miller, & Marcus say that “the first sentence of Rule 66 appar-
ently sanctions the practice of some courts that have taken jurisdiction of a debtor’s property and
have appointed a receiver to exercise their discretion and retain jurisdiction even after discharging
the receiver or satisfying the claims of the original complainants; the purpose of this practice is to
take any further action necessary to effectuate the court’s orders or to protect creditors whose
claims have not been satisfied ” 12 WRIGHTET AL. § 2982, at 16 (2d ed. 1997) (footnote omitted).
That may be a fairly broad reading of the only case cited in support of the text, Tanzer v Huffines,
315 F. Supp. 1140, 1142 (D. Del. 1970), which held that the court still had power to tax receiver-
ship costs when it had terminated the receivership but in the termination order “specifically retained
jurisdiction for the purpose of taking any action that might be appropriate to give effect to or en-
force its order ® The case did not involve a motion to dismiss and made no mention of Rule 66, but
the kind of continuing authority of which it speaks makes sense and might be undermined by a
voluntary-nonsuit power in partics after discharge of a receiver. I found nothing else relevant using
Westlaw’s Locate function in the annotations to Rule 66. 1t may be safer to stick with the phrasing
of the existing rule
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3) “The reference to ‘further proceedings’ in present Rule 68 is omitted from Style 68(c). It may
happen that a court decides liability before deciding on damages, but in circumstances that do not
contemplate further hearings. One illustration would be a need to issue an injunction that requires
prompt decision on the merits, combined with difticult issues of damages that require further study
of the trial record. Should a party be able to make an offer then? The purpose of Rule 68 1s to give
an incentive to reduce the burdens of litigation; if no further action is required of the parties, or if
the only burdens are briefing and argument, perhaps the need 1s not as great. But the burdens may
be substantial, and the court may be spared difficult work. Since this is a Style Project, the actual
question is whether there is any meaning to the “further proceedings’ term in the present rule. If
there is, it should be retained, it 1s not for the Style Project to decide whether the meaning reflects
a good idea Professor Rowe believes that there are no cases discussing this, but he will undertake
some research. Ifhe finds nothing on point, ‘further proceedings’ will be restored — “but the extent
of liability remains to be determined by further proceedings, the party held liable * * *.°”

-1 find nothing on point, so we should probably restore “further proceedings”. Moore’s
(written by me) just paraphrases this part of the rule and cites no cases. 13 MOORE’S § 60.03[2], at
68-14. Wright, Miller, & Marcus (written by Rick Marcus) does not have the term “further proceed-
ings” in its coverage of Rule 68 except when it quotes the rule. Running Locate in Westlaw
through the annotations of Rule 68 cases for “further proceedings” and separately for “liability”
produced nothing on point.



Research memo on Rules 65(b), 66, 68, and 71A Page 5

4) “Present 71A(d)(3)(B) says that after the filing of a certificate that a defendant cannot be person-
ally served, ‘service of the notice shall be made’ by publication. Style 71.1(d)(3)(B)(i) says service
‘15’ made. 1t was agreed that this choice is a matter for the Style Subcommittee, noting that there
may be a subtle difference. To say that service ‘is” made may leave greater room to accomplish
service by some means other than publication It also was observed that the present rule does not
on its face state a general obligation to publish notice when a defendant cannot be served. Instead,
it says only that upon filing a certificate that the defendant cannot be found, service is made by
publication It does not state a duty to file a certificate. The Style Rule carries this feature for-
ward ”

--Ed’s notes had not mentioned a research assignment for me in this connection, but 1’d dog-
cared the relevant page of my copy of Style 550 with a note asking whether anything indicates--
contrary to the drift of the last part of the quotation from his notes--that a duty to file a certificate
exists and service by publication is required Moore’s cites no cases except general ones on consti-
tutional criteria for validity of service by publication but does say that service by publication is
“provide[d] for” in Rule 71A and “conditioned upon plaintiff’s attorney filing a certification.” 13
MOORE’S § 71A.07[3][b], at 71 A-40. It cites to the Committee Note accompanying the 1948 draft
of the rule (which was finally adopted, after changes wrelevant here, in 1951), which says, “If
personal service cannot be made either because the defendant’s whereabouts cannot be ascertained
or, if ascertained, the defendant cannot be personally served, as where he resides ina foreign coun-
try such as Canada or Mexico, then service by publication is proper.” fd § 71A-App.O1[1], at
71AApp.-10.

Wright, Miller, & Marcus make one observation that seems to make it advisable to leave the
restyled rule as 1t stands with “is made” and not to translate the existing rule’s “shall be made” as
“must be made’”:

In one respect . . . it may be that personal service of a notice is more restricted than personal
service of a summons A nonresident of the United States who temporarily is within the
territorial Limits of the state where the district court is held or who has appointed an agent
to receive service of process, which agent is within those limits, may be personally served
with a summons if the service is made within that state. But Rule 71A(d)(3)(i) limits per-
sonal service of a notice to a defendant who resides within the United States or its territories
or insular possessions. Therefore it is possible that such a nonrestdent defendant in a con-
demnation proceeding must be served by publication. However, it 1s beyond belief that the
rulemakers could have intended such an unlikely result in which service by publication
would be required to the exclusion of personal service, when the latter is clearly the better
and more effective form of service.

12 WRIGHT ET AL. § 3047, at 208-09 In such a circumstance the plaintiff’s attorney should not file
a certificate of belief that the defendant cannot be personally served even though the critena for
service by publication may technically be met. The defendant should be personally served, and the
style rule should not appear to impose any obligation to use service by publication instead Of
course proper service by publication may be constitutionally necessary when personal service 1s
impossible, but it seems better for the rule not to impose any rigid publication requirement.
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5} “Present Rule 71A(e) says that after a defendant files a notice of appearance, the defendant shall
receive notice of all proceedings affecting ‘it.” Style Rule 71.1(e)(1) translates this as notice of all
proceedings affecting ‘the property.” The question was raised whether ‘it” in the present rule refers
to the defendant or to the property. It was suggested that the very next sentence repeats ‘the defen-
dant,’ referring to service upon ‘the defendant,” not “1t,” at the end of the sentence. Consistent style
would suggest that *it’ at the end of the preceding sentence means ‘the property * Professor Rowe
will research the question; unless he finds that ‘i’ means ‘the defendant,” Style 71.1(e)(1) will
continue to say ‘the property.’”

--The treatises and cases, like the existing rule itself, scem somewhat ambiguous Wright,
Miller, & Marcus just paraphrase the rule’s “affecting it”without being any more specific See 12
WRIGHT ET AL § 3048, at 218, Moore’s 1s more definite but cites a case that is more ambiguous
than the treatise’s language: After entering notice of appearance, “‘the defendant shall receive
notice of all proceedings affecting’ that defendant s property ” 13 MOORE’S § 71A.08[2], at 71A-
44 (emphasis added) (footnote omitted). Thus the treatise seems to agree with our restyling But
the cited case, United States v Certain Parcels of Land in Philadelpiia, 339 ¥ 2d 414 (3d Cir.
1964), just quotes the rule and adds that a company having filed notice of appearance “also was
entitled to receive notice of the proceedings involving both partial and final distribution” of a sum
paid into the registry Id at 416 (emphasis added). Idon’t read that as coming down strongly in
favor of interpreting “it” as “the property”. And what seems to me like the strongest indication of
all that it might be “the defendant,” even though [ haven’t found any discussion making anything
of it, is the original Committee Note to the 1948 draft: “Merely by appearing in the action a defen-
dant can recerve notice of all proceedings affecting fum ™ 13 MOORE’S § 71A-App.01[1], at
71AApp.-10 (emphasis added). 1 find nothing further on point in the case annotations to Rule 71 A
on Westlaw

This one strikes me as calling for Style Subcommittee discussion in light of the conflicting
signs in the materials. Perhaps a return to “it” is called for in light of the ambiguity, rather than
settling the ambiguity by using either “the property” or “the defendant”
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6) “After the meeting ended, it was asked whether present Rule 71A(h) allows the court to appoint
a commission when no party has demanded a jury. It is possible to read the first paragraph as
providing for a commission only after a party has made a timely jury demand. Professor Rowe will
find the answer.”

—-For once, he did. “The language of the Rule indicates that a commission may only be
appointed as an alternative to a jury frial. Absent a demand for a jury trial, the court lacks authority
to appoint a commission.” 13 MOORE’S 71A.22[1]{d]. at 71 A-49 (footnote omitted). *“The word-
ing of the rule indicates that the usual mode of trial in condemnation proceedings will be to a jury
or to the court, and that references to a commission should only be made in the discretion of the
district court for good cause shown . .. This language would appear to contemplate the appoint-
ment of a commission, for good cause shown, only where a jury trial has been demanded.” United
States v Vater, 259 F.2d 667, 671 & n.1 (2d Cir. 1958). This is thin authority, but I find nothing
to the contrary. We should do nothing inconsistent with this reading of existing Rule 71A(h).
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7} “Present Rule 71A(i)(2) is a single sentence. All of its parts seem to be limited by the opening
words: ‘Before the entry of any judgment vesting the plaintiff with title * * *.” The final clause
says that with the parties’ agreement the court may vacate any judgment that has been entered. The
seeming meaning is that this rule does not give permission to vacate a judgment vesting title in the
plaintiff even if the parties and court agree. But it may make sense to permit the parties and court
to agree to vacate a judgment vesting title; it would be costly to force the court and parties through
a Rule 60 routine that would lead to the same agreement and result. At the same time, Department
of Justice lawyers say that courts have often entered a judgment vesting title, to be recorded, before
completing the determination of compensation If the rule does not now apply to a judgment vest-
ing title, it would be a substantive change to rewrite it to apply Ifthis is a problem, the response
would be to rewrite the second sentence of Style 71.1(i}(2) ‘And if the parties so stipulate, the
court may vacate a judgment atreadyentered that did not vest title.” Professor Rowe will do re-
search on the meaning of the present rule.”

_-No cases have turned up, but the answer seems pretty clear: The restyled rule should stay as
drafted. The Committee Note to the 1948 draft states: “Freedom of dismissal is accorded, where
both the condemnor and condemnee agree, up to the time of the entry of judgment vesting plaintiff
with title. And power is given to the court, where the parties agree, to vacate the judgment and thus
revest title i the property owner™ 13 MOORE’S § 71A-App.01[1], at 71AApp.-12 (emphasis
added). Wright, Miller, & Marcus say the same in different words, citing only the rule itself. “If
plaintiff and defendant affected thereby agree, and file a stipulation of dismissal, an action may be
dismissed in whole or n part without an order of the court at any time before the entry of a judg-
ment vesting plaintiff with title or a lesser interest in or possession of the property. And if the
parties so stipulate, the court has the power to vacate that judgment and thus revest title in defen-
dant.” 12 WRIGHT ET AL. § 3053, at 256 (footnote omitted). The idea of revesting would not be
consistent with limiting power to vacate judgments to ones that did not vest title. The current style
draft clears up what appears to be an unintended ambiguity in the existing rule, consistentty with the
Committee Note and what little commentary appears to exist, without going against any case law
or commentary that [ have found.
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MEMORANDUM
To: Subcommittee B, Advisory Committee on Civil Rules
cC: Standing Committee Style Subcommittee
From: Rick Marcus
Date: Aug. 9, 2004
Re: Mesne Process

This memo tries to shed some light on a gquestion that arose
during Subcommittee B's meeting on July 16, 2004, about the use
of the term "mesne process." Reviewing my notes and discussing
this question with some others who were present left me a little
unsure exactly what problem was to be examined, so this
memorandum 1s designed to provide some orientation on the use and
meaning of this term. That sheds light on what other term might
be used instead, and on whether there 1s a reason to continue
distinguishing among different kinds of process in Rule 77.

The inquiry was prompted by provisions of Rules 77(a) and

(c}) using the term "mesne process" (pronounced "meen process"):
Rule 77(a): "The district courts shall be deemed always

open for the purpose of filing any pleading or other proper
paper, of issuing and returning mesne and final process, and
of making and directing and directing all interlocutory

motions, orders, and rules." The proposed restyling of
77{a) replaced the existing language with "issuing and
returning process," without providing any adjective to

distinguigh different types of process.

Rule 77(c)}: "All motions and applications in the clerk's
office for issuing mesne process, for i1ssuing final process
to enforce and execute judgments, for entering defaults or
judgmentsg by default, and for other proceedings which do not
require allowance or order of the court are grantable of
course by the clerk; but the clerk's action may be suspended
or altered or rescinded by the court upon cause shown." The
proposed restyling of Rule 77(c) (2) (A} proposed that the
clerk be empowered to grant motions and applications "for
issuing mesne process."

The basic research inquiry appeared to be whether a
different term could be used in Rule 77(c) to replace "mesne."
The word mentioned on July 16 was "intermediate." A phrase that
was suggested was "before final judgment." The research task,
then, was to determine what substitute word should be used. In
the process, the regearch activities suggested at least a
guestion about the proposed revisicn of 77 (a}.

At the outset, 1t is worth noting that the research did not
prove very informative. Even compared to some other areas in
which there 1s not much authority, the reality on this subject is
that there 1s little that could be called authority at all.
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Black's Law Dicticnary (7th ed. 199%9) distinguishes twelve
forms of process, including "original process," "mesne process,”
and "final process." Mesne process is defined as:

1. A process issued between the commencement of a lawsuit
and the final judgment or determination. 2. The procedure
by which a contumacious defendant is compelled to plead.

Original process, as might be expected, 1s the process issued at
the beginning of a judicial proceeding to get 1t started, and
final process is issued at the conclusion of a judic:ial
proceeding.

Relatively limited examination of caselaw indicates that the
word "mesne" ig used mainly when it appears i1n connection with
Eule 77 or a state statute that uses the word. It appears not to
be explained or made the basis of important decisions. See,
e.g., In re Harris, 886 F.2d 1011, 1012 n.1 {8th Cir. 1980)
(quoting North Dakota statute); Greenwoed v. State of New York
Offi1ce of Mental Health, 842 F.2d 636, 638 n. 3 {2d Cir. 1988)
{(quoting Rule 77(a)); Schiffahartsgesellschaft Leonhardt & Co. v.
A. Bottachh: S.A. de Navigacion, 773 F.2d 1528, 1533 (11th Cir.
1985) (quoting Rule 2 of the 1844 Maritime Rules); Disabilaity
advocates, Inc. v. McMahon, 279 F.Supp.2d 158 (N.D.N.Y. 2003)
{referring to "arrest on mesne process” to show that the term
"agrrest" is sometimes used in comnection with civil cases). Must
v. Freeman, 1387 F.Supp. 67 (E.D.Va. 1961), cites Blackstone for
the distinction of mesne process from original and final process.
See also Sunrise Beach, Inc. v. Phillips, 181 So.2d 169 {(Fla.App.
1965) (defining mesne process as any writ or process issued
between commencement of action and suing out of execution). More
examples could be provided, but 1t presently appears doubtful
that they would provide particularly useful information.

The basic thrust of this learning, then, 1s that one can
distinguish among original process, governed essentially by Rule
4, mesne process, and final process. I1f one wishes to use a
different word for mesne process, it might be best to go with
*interlocutory," which i1s used in current Rule 77(a} to refer to
motions (although this gqualifier was removed in restyling}. That
word seems to get at what we are talking about. "Intermediate,"
which was suggested on July 16, would seem to capture the same
idea. Another substitute for mesne that was suggested on July
16, was "before final judgment." that might be thought
inadequate because 1t would include or:iginal process, which 1s
gsupposed to be something different from mesne process.

Another point occurred to me as T looked at the uge of
"mesne" process in Rule 77: In Rule 77{(c), it is not clear that
there 1s an advantage to distinguishing mesne process
(77 (c) (2) (A)) from final process (77(c) {2} (B)). If 1t suffices
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in Rule 77{a) to combine those into "process" {as was done in
Style 550), it would seem relatively safe to do the same in 77(c)
also. That would, however, raige the question whether it is
important to exclude original process, which 1s for some reason
seemingly excluded from Rule 77.

That question raises the possibility that there may be a

reason to restore "mesne® or, in its place, "interlocutory" or
"intermediate" to Rule 77(a), from which it has been removed. A
reason distinguishing in 77(a) (and perhaps in 77(c}) is that

Rule 77 seems not previously to have addressed original process,
the third leg of the process stocl. But one would think that the
clerk's office should not be equally open for i1ssuing original
process as it is for filing the complaint and issuing later
process, which are clearly included i1n the current rule and the
style vergion. So my 1mmediate reaction is that "issuing
process" should be sufficient in 77(a} without modification, at
least if that means only that original, mesne, and final process
are melded in that term.

Regarding doing the same thing in 77(¢), one concern might
be whether it 1s 1nappropriate to expand that provision to cover
all "process" because it would then confer authority on the clerk
to issue original process. But Rule 4(b) calls for the plaintiff
to submit procesgs to the clerk for signature and authorizes the
clerk to issue that process, so recognizing such autherity in
77 (c} does not seem to be a problem (although it may be
redundant) .

Another possible problem with shifting to unadorned
"process" in Rule 77(c) and retaining it in restyled 77(a) in
place of "mesne and final process" 1s that 1t i1ncludes a number
of other types of process that should not be subject to Rule 77.
Black's Law Dictionary lists the following types of process 1in
addition to original, mesne, and final: bailable process, civil
process, compulsory process, criminal process, irregular process,
regular process, summary process, trust process, and void
process. Most of these are defined 1n ways that don't seem to me
to create a problem in using unadorned "process." Thus, "summary
process" means process that is immediate and takes effect without
intermediate applicaticns. "Regular process" means process that
1ssues lawfully according to prescribed practice. Including
these within "process" for purposes of Rule 77 does not appear to
present a problem. I have not tried, however, to determine
whether there is something else that would come within "process,"
atthough I doubt that we would be uncomfortable saying about it
what Rule 77{a) says -- that the court should be available to
provide it on a 24/7 basis. And saying that the clerk can issue
"process" when a court order 1s not needed locks innocuous
encugh. That does not say anything about whether process should
1ssue, or what process should issue, in a given case.
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So my efforts to find out whether "mesne process" matters,
and what it means, have not to date yielded very much, and I'm
not sure where further to lock if the guestion to be examined is
the one I thought was to be examined. If a different thrust for
the inquiry 1s needed, I would appreciate being told what that
1s. For the present, the foregoing leads me to the following
conclusions:

1. "Interlocutory" could be substituted for "mesne” 1in
Rule 77(c). "Intermediate" would probably do as well,
but 1t 1s not a word presently used in Rule 77, as
"interlocutory" 1is used in current 77(a). "Before
final judgment" is not only longer but would seem to
include original process, which does not appear to be
included 1n Rule 77.

2. There 1s no apparent reason why Rule 77 would exclude
original process, unless 1t 1s to avoid being
redundant. Rule 77(a) does include filing the complaint
as one of the things that i1s deemed possible on a 24/7
bagis. That ¢ould explain why it makes sense to
restyle 77(a) (as it was done 1n Style 550} to refer
simply to '"process." Although that arguably works a
change by including original process, there seems no
reason why that arguable change should matter.

3. I presently see no reason why saying "process" without
modifying it would present a problem in Rule 77, which
is only about when you can get things from the clerk's
office and when you can get things from the clerk
rather than needing a court order. The other types of
process listed by Black's Law Dictionary don't appear
to create difficulties.

4. Therefore, 1t might be worth consolidating style
77 (c) (2} (A} and (B) i1into "for i1ssuing process." It is
net clear that saying "final process to enforce and
execute a judgment" adds meaning to "final process," or

that "final process" is not included in the more
general "process."

5. But to conform more closely to current Rule 77 (c),
which does mention only "mesne" and "final" process,
distinguish between the two, and provide a definition
of sorts of "final process," 1t may be begst to stick
with 77 (c) (2) {A) and (B) as in Style 550, with
"interlocutory" or "intermediate" substituted for
"mesne . "
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Rule 64

T T T

VIIL. PROVISIONAL AND FINAL REMEDIES TITLE VIII. PROVISIONAL AND FINAL

REMEDIES
Rule 64. Seizure of Person or Property . Rule 64, Seizing a Person or Property
At the commencement of and during the course of an (a) Available Remedies Under State Law -— In General.
action, all remedies providing for seizure of person or At the commencement of and throughout an action, every
property for the purpose of securing satisfaction of the remedy 1s available that, under the law of the state where
Judgment ultimately to be entered m the action are available the court 18 located, provides for seizing a person or
under the circumstances and in the manner provided by the property to satisfy the potential judgment But any federal
law of the state in which the distnict court 1s held, existing at | statute governs to the extent it applies

the time the remedy 1s sought, subject to the following
quabfications (1) any existing statute of the United States
governs to the extent to which 1t 1s applicable, (2) the action 1n
which any of the foregong remedies 1s used shall be i
commenced and prosecuted or, 1f remeved from a state court,
shall be prosecuted after removal, pursuant to these rules

The remedies thus available include arrest, attachment, (b) Specific Kinds of Remedies. The remedies available

garmishment, replevin, sequestration, and other corresponding under this rule include the following — however
or equivalent remedies, however designated and regardless of designated and regardless of whether state procedure
whether by state procedure the remedy 15 ancillary to an action requares an independent action '

or must be obtained by an independent action
*+ arrest,

+ attachment,

+ garmshment,

= replevin,

sequestration, and

other corresponding or equivalent remedies

COMMITTEE NOTE

The language of Rule 64 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only

Former Rule 64 stated that the Civil Rules govern an action m which any remedy available
under Rule 64(a) 1s used. The Rules were said to govern from the time the action 1s commenced
if filed 1n federal court, and from the time of removal if removed from state court. These
provisions are deleted as redundant. Rule 1 establishes that the Civil Rules apply to all actions in
a district court, and Rule 81(c)(1) adds reassurance that the Civil Rules apply to a removed
action “after 1t 1s removed

Rules 64-80 — style draft October 4, 2004
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Rule 65. Injunctions

(a) Preliminary Injunction,

(1) Notice. No preliminary injunction shall be
1ssued without notice to the adverse party

(2) Consohdation of Hearing With Trial on
Merits. Before or after the commencement of the
hearing of an application for a preliminary tnjunction,
the court may order the trtal of the action on the mertts
to be advanced and consohdated with the heanng of
the application Even when this consolidation 1s not
ordered, any evidence recetved upon an application
for a prebmunary injuncuon which would be
admissible upon the trial on the merits becomes parl
of the record on the tnal and need not be repeated
upon the tnal  Thns subdivision (a)(2) shall be so
' construed and applied as to save to the parties any
rights they may have to tnal by jury

Rules 64-86 — style draft

Rule 65.  Injunctions and Restraining Orders

| {a) Prelimmnary Injunction.

Rule 65

(1) Netice. The court may issue a prehminary injunction
onty on notice to the adverse party

(2) Consolidating the Hearing with the Trial on the
Merits. Before or after beginming a heanngona
motion for a preliminary 1njunction, the court may
advance the tnal on the ments and consolidate it with
the hearing  Even when consolidation 1s not ordered,
evidence that 1s recerved on the motion and that
would be admissible at trial becomes part of the tnal
record and need not be repeated at tnat  But the court
must preserve any party’s rght to a jury trial

Qctober 4, 2004



(b) Temporary Restraining Order; Notice; Hearing;
Duration, A temporary restraimng order may be granted
without wntten or oral notice to the adverse party or that
party’s attorney only 1f {1} 1t ¢learly appears from specific
facts shown by affidavit or by the verified complaint that
immediate and ureparable tyury, loss, or damage will result to
the applicant before the adverse party or that party’s attorney
can be heard m opposition, and (2) the applicant’s attomey
certifies to the court m writing the efforts, 1f any, whtch have
been made to give the notice and the reasons supporting the
claim that notice should not be required

Every temporary restraimng order granted without notice shall
be indorsed with the date and hour of 1ssuance, shall be fited
forthwith 1n the clerk’s office and entered of record, shall
define the mnjury and state why 1t 15 irreparable and why the
order was granted without nottce, and shall expire by 1its terms
within such time after entry, not to exceed 10 days, as the count
fixes, unless withun the time so fixed the order, for good cause
shown, 15 extended for a like perted or unless the party against
whom the order 1s directed consents that 1t may be extended
for a longer period  The reasons for the extension shall be
entered of record

Rules 64-86 — style draft

Rule 65

(b) Temporary Restraining Order.

(1) Issuing Withour Notice. The court may 1ssue a
temporary restraining order without notice to the
adverse party only 1f

{A) specific facts in an affidavit or a venfied
complaint clearly show that immediate and
meparable njury loss, or damage will result to
the movant before the adverse party can be heard
m opposition, and

{B) the movant’s attorney cerftfies tiweng any
efforts made to give notice and the reasons why

1t should not be required

(2) Contents; Exprration Every temporary restraining
order 1ssued without notice must state the date and
hour when 1t was 1ssued, descnbe the mmjury and state
why 1t 1s urreparable, state why the order was 15sued
without notice, and be promptly filed promptly-in the
clerk’s office and entered 1n the record ; define-the

by aRd-state-why s rreparable-and-why-the
orderwastssued-wihoutnotice- The order expires at
within the ime after entry — not to exceed 10 days
— that the court sets, unless before within that tume
the court, for good cause, extends it for a like penod
or the adverse party consents to a longer extension
The reasons for an extension must be entered (n the
record

October 4, 2004



In case a temporary restraining order 1s granted without notice,
the motion for a preliminary mjunction shall be set down for
heaning at the earliest possible time and takes precedence of all
matters except older matters of the same character, and when
the motion comes on for hearing the party who obtained the
temporary restraining order shall proceed with the application
for a preliminary iwyunction and, 1f the party does not do so,
the court shall dissolve the temporary restraining order On 2
days’ notice to the party who obtained the temporary
restraining order without notice or on such shorter notice to
that party as the court may prescribe, the adverse party may
appear and move 1ts dissolution or modificanon and 1n that
event the court shall proceed to hear and determine such
motion as expedittously as the ends of justice require

Rule 65

(3) Expediting the Preliminary-Injunction Hearing.

[f the order ts 1ssued without netice, the motion for a
prelimnary injunction must be set for hearing at the
carhest possible time, taking precedence over all
other matters except heanings on older matters of the
same characterternporary retranmng ordersissued
earherwithoutnotice | At the hearing, the party who
obtamned the order must proceed with the motion fera

preliminrary-thjuneton, 1t the party does not, the court

must dissolve the order

(4) Motion to Dissolve. On 2 days’ notice to the party
who obtained the order without notice — or on

shorter notice set by the court — the adverse party
may appear and move to dissolve or modify the order
The court must then hear and decide the motion as

promptly as Justice requires

{c) Security. No restrarming order or preliminary
iryunction shall 1ssue except upon the giving of secunty by the
applicant, in such sum as the court deems proper, for the
payment of such costs and damages as may be mcurred or
suffered by any party who 15 found to have been wrongfully
enjoined or restrained  No such secunty shall be required of
the United States or of an officer or agency thereof

The provisions of Rule 65 | apply to a surety upon a
bond or undertaking under this rule

{©

Security. [fthe court 1ssues a preliminary injunction or a
temporary restraimng order, the court must require the
movant to give secunty n an ameunt that the court
considers proper to pay the costs and damages sustained by
any party found to have beer wrongfully enjowned or
restrained  The United States, 1ts officers, and 1ts agenctes
are not required to give security

[ Subcommuttee A asked Prof Rowe to research the meaning of the phrase “older matters of the satne character” in the

current rule

He reported that the phrase derives from Fquity Rufe 73 and appears to have recenved no treatment in the

freatises or cases Rowe and Cooper recommend retaining the phrase

Rules 64-86 — style draft
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(d) Form and Scope of Injunction or Restraining
Order. Every order granting an injunction and every
restramning order shall set forth the reasons for 1ts 1ssuance,
shall be specific i terms, shall describe in reasonable detatl,
and not by reference to the complaint or other document, the
act or acts sought to be restramned, and 18 binding only upon the
parties to the action, their officers, agents, servants,
employees, and attorneys, and upon those persons n active
concert or paricipation with them who receive actual notice of
the order by personal service or otherwise

[ {d) Contents and Scope of Every Injunction and

Rule 65

Restraining Order.

(1) Contents. Every order granting an ijunction and
every restramning order must

(A) state the reasons why 1t 1ssued,
(B) state 1ts terms specifically, and

(C) describe in reasonable detall — and not by
without refernng to the complaint or other
document — the act or acts restramed or
required

(2) Scope. The order binds only the following
(A) the parties,

(B) the parties’ officers, agents, servants, employees,
and attorneys, and

(C) other persons who receive actual notice of the
order by personal service or otherwise and who
are in achiveaetsa concert or participateion with
anyone described 1n (A} or {B)

(¢) Employer and Employee; Interpleader,
Constitutional Cases. These rules do not modify any statute
of the United States relating to temporary restraining orders
and prelyrmnary mjunctions 1n actions affecting employer and
employee, or the provisions of Title 28, U S C, § 2361,
relating to prelimnary mjunctions ut actions of interpleader or
1n the nature of interpleader, or Title 28, U S C , § 2284,
relating to actions required by Act of Congress to be heard and
" determined by a dstrict court of three judges

Other Laws Not Modified. These rules do not modify
the following

{1) any federal statute relating to temporary restraintng
orders or preltminary 1yjunctions n actions affecting
employer and employee,

(2) 28 USC %2361, which relates to prelimunary
injunctions 1 actions of interpleader or n the nature

of interpleader, or

{3) 28U SC § 2284, which relates to actions that must

be heard and dectded by a three-judge district court

(A Copyright Impoundment. This rule applies to
copyright impoundment proceedings

4]

Copyright impoundment. [his rule applies to copynght-
impoundment proceedings

COMMITTEE NOTE

The language of Rule 65 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules These changes are intended to be styhstic only

Rutes 64-86 — style draft
0
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Rule 65.1. Security: Proceedings

Against Sureties

Rule 65.1

e

Rule 65.1. Seeurity: Proceedings Against a
Surety

Whenever these rules, including the Supplemental Rules
for Certain Admiralty and Mantime Claims, require or permut
the giving of security by a party, and secunty 15 given in the
form of a bond or stipulation or other undertaking with one or
more sureties, each surety submits to the junisdiction of the
court and irrevocably appoints the clerk of the court as the
surety’s agent upon whom any papers affecting the surety’s
hability on the bond or undertaking may be served The
surety’s hiabihty may be enforced on motion without the
necessity of an independent action The motion and such
notice of the motion as the court prescribes may be served on
the clerk of the court, who shall forthwith mail copies to the
sureties 1f thewr addresses are known

Whenever these rules, (including the Supplemental Rules for
Certain Admiraity and Manitime Claims), require or permit a
party to give security, and secunity 1s grven through a bond,
supulatten’, or other undertaking wath ene or more sureties,
each surety submts to the court’s jurisdiction and wrevocably
appomts the court clerk as its the-surebys agent for recelving
service of any papers affecting the surety’s hability on the bond
or undertaking The surety’s hability may be enforced on
motion without an mmdependent action  The motion and any
notice that the court orders may be served on the court clerk,
who must promptly mail a copy of each to every surety whose
address 18 known

COMMITTEE NOTE

The tanguage of Rule 65.1 has been amended as part of the general restyling of the Civil
Rules to make them more easily understood and to make style and terminology consistent
throughout the rules. These changes are intended to be stylistic only.

I.  Cooper: "Stipulation” in the present rule may have a technical meaning that adds something to "bond or other
undertaking " [ do not recall that we have had any advice from a suretyship expert 'We should be careful about assuming that
this word 1s redundant  Kimble: "Other undertaking” seems to cover everything under the sun  Mainly, we're trying to make this

sentence consistent with the next one

Rules 64-86 — style draft
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Rule 66. Receivers Appointed by

Federal Courts

An action wherein a recetver has been appointed shall
not be dismissed except by order of the court  The practice 1n
+ the administration of estates by recewvers or by other simitar
officers appointed by the court shall be 1n accordance with the
practice heretofore followed 1n the courts of the Umted States
or as provided m rules promulgated by the district courts In
all other respects the action 1in which the appointment of a
recerver 1s sought or which 1s brought by or against a recerver
15 governed by these niles

Rule 66

Rule 66. Receivers

These rules govern an action 1n which the appointment of a
recelver ts sought or a recewver sues or1s sued But a recetver or
a similar court-appointed officer must admiuster an estate
according to the historical practice in federal courts or as
provided in a local rule  An action 1n which a recerver has been
ss-appointed may be dismussed only by court order !

COMMITTEE NOTE

The language of Rule 66 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules These changes are intended to be stylistic only

| Subcommittee A asked Prof Rowe to research whether the current rule forbids a voluntary dismissal 1f the proceedings have
continued after the discharge of a receiver  He noted that “the little [ have found is somewhat ambiguous but seems to point
on balance toward not having language that would facilitate voluniary dismassal without court approval after discharge of a

receiver ” Rowe and Cooper recommend
court order ™

Rules 64-86 — style draft

*An action m which a receiver has been appotnted may be dismissed only by

October 4, 2004



Rule 67. Depositin Court

[ Rule 67,

Rule 67

Deposit into Court

In an action 1n which any part of the relief sought1s a
Judgment for a sum of money or the disposition of a sum of
meney ar the disposition of any other thing capable of
delivery, a party, upon notice to every other party, and by
leave of court, may deposit with the court all or any part of
such sum or thing, whether or not that party claims all or any
part of the sum or thung The party making the deposit shall
serve the order perrmtung deposit on the clerk of the court

, (a) Depositing Property [fany part of the relief soughtisa

money Judgment or the disposition of a sum of money or
some other delsverable thing, a party — on notice to every
other party and by leave of court — may depostt with the
court atl or part of the money or thing, whether or not that
party claims any of it The depositing party must dehver
toserve the clerk a copy ofwth the order permutting
deposit

Money paid into court under this rule shall be deposited and
withdrawn i accordance with the provisions of Title 28,
U S C, 442041, and 2042, the Act of June 26, 1934, ¢ 756, §
23, as amended (48 Stat 1236, 58 Stat 845), U S C, Title 31,
§ 725v, or any hike statute  The fund shall be deposited 1n an
| 1nterest-bearing account or invested 1n an interest-bearing
mstrument approved by the court

N I

{b) Investing and Withdrawing Funds. Money paid into
court under this rule must be deposited and withdrawn in
accordance with 28 U S C §§ 2041 and 2042 and any like
statute The money must be deposited 1n an wnterest-
beanng account or mvested 1n a court-approved, interest-

bearing instrument

COMMITTEE NOTE

The language of Rule 67 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only

Rules 64-86  style draft 9
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Rule 63

Rule 68. Offer of Judgment

Rule 68.  Offer of Judgment

At any time more than 10 days before the tnal begins, a
party defending against a claim may serve upon the adverse
party an offer to allow judgment to be taken against the
defending party for the money or property or to the effect
specified in the offer, with costs then accrued If wathin 10
days after the service of the offer the adverse party serves
written notice that the offer 1s accepted, erther party may then
. file the offer and nottce of acceptance together with proof of
service thereof and thereupon the clerk shall enter judgment
An offer not accepted shall be deemed withdrawn and
evidence thereof 1s not admussible except in a proceeding to
determine cosis  If the judgment finally obtained by the
offeree 1s not more favorable than the offer, the offeree must
pay the costs incurred after the making of the offer  The fact
that an offer 15 made but not accepted does not preclude a
subsequent offer When the habihty of one party to another
has been determimed by verdict or order or judgment, but the
amount or extent of the hability remams to be determined by
turther proceedings, the party adjudged liable may make an
offer of judgment, which shall have the same effect as an offer
made before trial If 1t is served wrthin a reasonable time not
less than 10 days prior to the commencement of heanngs to
determine the amount or extent of hability

'

L

(a) Making an Offer, Judgment on an Accepted Offer. At
least 10 days before the tnal, a party defending agaimnsta
claim may serve on an adverse party an offer to allow
Judgment on specified terms, with the costs then accrued
If, within 10 days after being served, the adverse party
serves written notice accepting the offer, either party may
then file the offer and notice of acceptance, plus proof of
service The clerk must then enter judgment

(b} Unaccepted Offer An unaccepted offer 1s considered
withdrawn, but 1t does not preclude a later offer Evidence
of an unaccepted offer 1s not admissible exceptina

proceeding to determune costs

Offer After Liability Is Determined. Later Offers—An

When one
party’s hability to another has been determined but the
extent of hability remains to be determined by further
Qroct:c:dmgs,l the party held hable may make serve an offer
of judgment It must be served within a reasenable time —
but at least 10 days — before athe-hearing to determine the
extent of llabiirty

(db) Unaceepted-Offer; Unuececpted Offer; Paying Costs.

aproceeding to-determine-eosts—If the judgment that the
offeree finally obtams 1s not more favorable than the offer,
the offeree must pay the costs incurred after the offer was
made

COMMITTEE NOTE

The language of Rule 68 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and termunology consistent throughout
the rules These changes are intended to be stylistic only.

1 Subcommittee A asked Prof Rowe to research the meaning of “by further proceedings™ in the current rule

It he tinds

nothing on point, “by turther proceedings™ will be restored to the style draft Prof Rowe, finding nothing on pent,

concluded that “by further proceedings”™ should be restored

Ruies 64-86 — style draft {0
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Rule 69

Rule 69. Execution

{a) [In General. Process to enforce a judgment for the
payment of money shall be a wint of execution, unless the
court directs otherwise The procedure on execution, in
proceedings supplementary to and in aid of a judgment, and 1n
proceedings on and 1n aid of execution shall be mn accordance
with the practice and procedure of the state 1n which the
district court ts held, existing at the tume the remedy 15 sought,
except that any statute of the United States governs to the
extent that (t 15 applicable In aid of the judgment or
execution, the jJudgment creditor or a successor 1n 1nterest
when that interest appears of record, may obtain discovery
from any person, tncluding the judgment debtor, (n the manner
provided 1 these rules or in the manner provided by the
practice of the state in which the district court 15 held

Rule 69. Execution

{a) In General.

(1) Money Judgment; Applicable-FoltowmngStrte
Procedure, A money judgment 15 enforced by a wnit
of execution, unless the court orders otherwise The
procedure on execution —— and n procesdings
supplementary to and 0 aid of jJudgment or execution
— must follow the procedure of the state where the
eistrret court' s located, but a federal state governs
to the extent 1t applies

(2) Obtaining Discovery. In aid of the judgment or
execution, tFhe judgment creditor or a successor in
interest whose interest appears of record may obtain
discovery from any person — including the judgment
debtor — as provided in these rules or by the
procedure practice-of the state where the dstret court
15 located

1 Subcomnuttee A recommends removing “district™ here, subject to the Style Subcommuttee’s global resolution of this 1ssue

Rules 64-86 — stvle draft
Il
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(b) Against Certain Public Officers. When a
Judgment has been entered aganst a collector or other officer
of revenue under the circumstances stated in Title 28, U S C,
& 2006, or against an officer of Congress 1n an action
mentioned 1n the Act of March 3, 1875, ch 130, § 8 (18 Stat
401), U S C, Title 2, § 118, and when the court has given the
certificate of probable cause for the officer’s act as provided
in those statutes, execution shall not 1ssue against the officer
or the officer’s property but the final judgment shall be
satisfied as provided mn such statutes

(b) Agamnst Certain Public Officers. When a judgment has

Rule 69

been entered against a revenue officer in the circumstances
stated m 28 U S C § 2006, or agamst an officer of
Congress in the circumstances stated in2 U S C § 118, the
Judgment must be satisfied as those statutes provide

COMMITTEE NOTE

The language of Rule 69 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules These changes are intended to be stylistic only

2 The Department of Justice 1s studying the problems posed by 1his rule

Rules 64-86 — style draft
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Rule 70. Judgment for Specifie Acts;
_ Vesting Title

If a judgment directs a party to execute a conveyance of
land or to deliver deeds or other documents or o perform any
other specific act and the party fails to comply within the time
specified, the court may direct the act to be done at the cost of
the disobedient party by some other person appointed by the
court and the act when so done has hke effect as «f done by the
party On application of the party entitled to performance, the
| clerk shall 1ssue a wnit of attachment or sequestration against
, the property of the disobedient party to compel obedience to
, the judgment The court may also 1n proper cases adjudge the
| party in contempt If real or personal property 1s within the
. district, the court m lieu of directing a conveyance thercof
 may enter a judgment divesting the title of any party and
vesting 1t 1n others and such judgment has the effect of a
i conveyance executed n due form of law  When any order or
. Judgment s for the dehivery of possession, the party m whose
' favor it1s entered 1s entitled to a wnit of execution or
assistance upon application to the clerk

Rule 70

Rule 70.  Enforcing a Judgment for a_Specific
_Acts__

(a) Party’s Failure to Act; Directing Another to Act. Ifa
Judgment requires' erdess a party to execute a conveyance
of land, to deliver a deed or other document, or to perform
any other specific act and the party fails to comply withim
the time specified, the court may order the act to be done
-— at the disobedient party’s expense — by another person
appointed by the court When done, the act then has the
same effect as if done by the party

{b} Vesting Title. Ifthe real or personal property 15 within the
distnict, the court — 1nstead of ordering a conveyance —
may enter a judgment divesting any party’s title and
vesting 1t n others - That the judgment has the effect of a

legally executed conveyance

Obtaining a Writ of Attachment or Sequestration. On
application by a party entitled to performance of an act, the
clerk must 1ssue a writ of attachment or sequestration
against the disobedient party’s property to compel
obedience

{d) Obtaining a Writ of Execution or Assistance. On
apphcation by a party who obtains a judgment or order for
possession, the clerk must 1ssue a wintt of executton or

assistance

{e) Holding in Contempt. The court may also hold the

disobedtent party 1n contempt

COMMITTEE NOTE

The language of Rule 70 has been amended as

part of the general restyling of the Civil Rules

to make them more easily understood and to make style and terminology consistent throughout
the rules These changes are mtended to be stylistic only

1 Spaniol* A court “orders™ but a judgment “requires ™

Cooper: This looks like a global 1ssue Do we always say that a judgment "requires"?

[Staff will do a global check on this |
Rules 64-86 — style draft
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Rule 71. Process 1n Behalf of
and Against Persons Not Parties

Against a Nonparty

Rule 71

Rule 71.  Enforcing Relief Process For or

When an order 1s made in favor of a person who 15 not a When an order grants retief for a nonparty or may be enforced

party to the action, that person may enforce obedience to the

against a nonparty, the procedure for enforcing the order 1s the

order by the same process as if a party, and, when obedience same as for a party nenpartytsto-be-treated-asa-party for
to an order may be lawfully enforced against a person who 1s parposesof enforemp the-order

not a party, that person i1s hable to the same process for
enforcing obedience to the order as 1f a party

COMMITTEE NOTE

The language of Rule 71 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout

the rules. These changes are mntended to be stylistic only.

Rules 64-86 - style draft
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IX. SPECIAL PROCEEDINGS

Rule 71A. Condemmation of Property

Rule 71 1

" TITLE IX. SPECIAL PROCEEDINGS

Rule 71.1 Condemning Real or Personal
Property

(a) Applicability of Other Rules. The Rules of Civil
Procedure for the United States District Courts govemn the
procedure for the condemnation of real and personal property
under the power of erminent domain, except as otherwise
provided in this rule

{(a) Applicability of Other Rules. These rules govern
proceedings to condemn real and personal property under
the power of epunent domain, except as this rule provides
otherwise

(b) Joinder of Properties. The plaintff may join in the
same action one or more separate pteces of property, whether
i 1n the same or different ownership and whether or not sought
' for the same use

{b) Joinder of Properties. The plaintiff may join separate
preces of property 1n a single action, no matter who owns

them or whether they are sought for the same use

i (¢} Complaint.

(1) Caption. The complaint shall contain a caption
as provided 1o Rule 10(a), except that the plaintiff
shalt name as defendants the property, designated
generally by kind, quantity, and location, and at least
one of the owners of some part of ar mterest in the
property

(2) Contents. The complant shall contain 4 shost
and plain statement of the authonty for the taking, the
use for which the property s to be taken, a description
of the property sufficient for its 1dentification, the
nterests to be acquured, and as to gach separate plece
of property a designation of the defendants who have
been jeined as owners thereof or of some interest
therein  Upon the commencement of the action, the
plaintiff need join as defendants onby the persons
having or claiming an (nterest i the property whose
| names are then known, but pnor to any hearing
| nvolving the compensation to be paid for a prece of
property, the plamtff shall add as defendants all
persons having or clavming an interest i that property
whose names can be ascertained by a reasonably
diligent search of the records, considering the
character and vatue of the property involved and the
interests to be acquired, and also those whose names
have otherwise been leamed  All others may be made

Rulgs 64-86 — style draft

defendants under the designation “Unknown Owners ™

(¢) Complaint.

(1) Caption The complaint must contain a caption as
provided in Rule 10(a) The plaintiff must, however,
name as defendants both the property — designated
generally by kind, quantity, and locatton — and at
teast one owner of some part of or interest in the
property

&3

Contents. The complaint must contain a short and
plamn statement of the following

A)
(B)
Q)

the authority for the takmg,
the use for which the property 1s to be taken,

a description of the property sutficient to identify

’ (D)

1t
the mnterests to be acquired, and

(E) for each piece of property, a designation of each
defendant who has been joined as an owner ot

the property or of some nterest 1n 1t

(3) Parnes. When the action commences, the plamnti ff
! need join as defendants only those persons who have
or claim an nterest in the property and whose names
are then known  But before any heanng on
compensation, the plaintiff must add as defendants all
those persans who have or claim an wnterest and
whose names have become known or can be found by
a reasonably dibigent search of the records,
considering both the property’s character and value
and the interests to be acquired  All others may be
made defendanis under the designatien “Unknown
Owners ™
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Process shall be served as provided 1n subdivision (d) of this
rule upon all defendants, whether named as defendants at the
tume of the commencement of the action or subsequently
added, and a defendant may answer as provided 1n subdivision
(e} of this rule  The court meanwhile may order such
distnibution of a deposit as the facts warrant

(3) Filing. Inadditien to filing the complaint with the
court, the plaintiff shall furnish to the clerk at least one copy
thereof for the use of the defendants and additional copies at
the request of the clerk or of a defendant

Rules 64-86 — style draft
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Rule 71.1

(4) Procedure. Nouce Precess-must be served on all

(3

defendants as provided mn (d), whether they were
named as defendants when the actron commenced or
were added later A defendant may answer as
provided 1n {e) The court, meanwhele, may order any
distribution of the deposit that the facts warrant

Filing, Addwtenal Copies. In addition to fihing the
complaint with-the-eourt, the plaintiff must give the
clerk at least one copy for the defendants” use and
additional copies at the request of the clerk or a
defendant
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Rule 71.1

(d) Process ! {d) Process.

(1) Nouce; Delivery. Upon the filing of the complaint (1) Delvering Notice. On filing a complaimng, the |
the plaintiff shall forthwith deliver to the clerk joint or severat plaintiff must promptly deliver to the clerk joint or I
notices directed to the defendants named or designated 10 the several notices directed to the named or designated’ |
complaint  Additional notices directed to defendants defendants When adding defendants, the plainuft
subsequently added shall be so delivered The delivery of the must delwver to the clerk additional notices directed to
notice and 1ts service have the same effect as the delivery and the new defendants
service of the summons under Rule 4

1 Cooper: The present rule s "the defendants named or designated 1 the compiamnt " Styie Rule 71 1{c)( 1) cames forward the

present requirement that the complamnt "name" the defendant property by “designating” 1t The property 15 both named and
designated, so perhaps we can dispense with "or designated” here

Rules 64-86 — style draft September 30, 2004



Rule 71 1

(2) Same; Form. Each notice shall state the court, the
title of the action, the name of the defendant to whom it 15
directed, that the action 1s to condemn property, a description
of the defendant’s property suffictent for its identification, the
mterest to be taken, the authonity for the taking, the uses for
which the property 1s to be taken, that the defendant may serve
upon the plaintiff’s attorney an answer within 20 days after
service of the nottce, and that the failure so to serve an answer
constitutes a consent to the taking and to the authonty of the
court to proceed to hear the action and to fix the compensation
The notice shall conclude with the name of the plaintff's
attorney and an address within the district in which action 1s
brought where the attorney may be served The notice need
contain a descnption of no other property than that to be taken
from the defendants to whom 1t 1s directed

(2) Contents of the Notice.

(A) Main Contents Fach notice must name the
court, the title of the action, and the defendant to
whom 1t 1s directed It must describe the
property sufficiently to identify it, but need not
describe any property other than that to be taken
from the named defendants The notice must
also state

(i) that the action 1s to condemn property,
(ii) the interest to be taken,

(ni} the authonty for the taking,

{iv) the uses® for which the property 1s to be
taken,

(v) that the defendant may serve an answer on
the plamntiff's attorney within 20 days after
being served withsersee of the notice, and

(vi} that the falure to so serve an answer
censtitutes consent to the taking and to the
court’s authonty to proceed with the action
and fix the compensation '

(B) Conclusion The nottce must conciude with the
name of the plaintiff’s attorney and an address*
within the distoict in which the action 15 brought
where the attorney may be served

Kimble. cf (¢)}(2)}B)

Cooper Kimble 1s nght we should make a untform choice between "use" and "uses” for (©)2ZKB) and (dYalA)iv)
Present (¢} 1s "use."” while present (d)(2) 15 "uses " "Uses™ is slightly better, because 1t clearly recogmzes that property may be
taken for more than one use and that we want to know about every intended use

[Dean Kane prefers “uses ™ Judge Thrash prefers “use,” but asks 1f we have a global resolution of this 1ssue |

3

Subcommuttee A agreed with Prof Cooper that the Style-Substance track should mnclude a propoesal to add a new tem (vin) to
Style 71 I{d)}2)(A) “and (vn) that a defendant who does not serve an answer may file a notice of appearance [under (e){1)] ™
The Form 28 notice already includes this advice  But the fact that under Rule 84 this official form suffices does not mean that
present Rule 7EA requires that the notice include this information, the form may ¢xceed the rute’s requirements  Flence the
conclusion that this ts better for the Style-Substance track than for pure style

Subcommutiee A agreed with Prof Cooper that the Style-Substance track should propose a revision of Rule 71 1(d)(2)(B) to
parallel the Style-Substance suggestions for Rules | 1{a) and 26(g} 1), adding electrome-mail address and telephone number
Drafiing may prove tricky because this rule focuses on an address where the attorney may be served Service cannot be made
by telephone, and can be made by electronmic mail only with consent  The proposal wilt look something like thts “the name,
telephone number, and electronic-mail address of the plantts attorney, and an address within the distnct 10 which the
action 1s brought where the attorney may be served ™
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(3) Service of Notice.

(A) Personal Service. Personal service
of the notice (but without copies of the
complaint) shall be made 1 accordance with
Rule 4 upen a defendant whose residence 1s
known and who resides within the United States
or a terntory subject to the admimstrative or
judicial junisdiction of the United States

(B) Service by Publication. Upon the filing
of a certificate of the plainuff’s attorney stating
that the attomey beheves a defendant cannot be
personally served, because after dihgent inquery
within the state in which the complaint 1s filed
the defendant’s place of residence cannot be
ascertained by the plaintiff or, 1f ascertained, that
1t 18 beyond the terntonal limets of personal
service as provided in this rule, service of the
notice shall be made on this defendant by
publication in & newspaper published n the
county where the property 1s located or 1f there
1s no such newspaper, then tn a newspaper
having a general circulation where the property s
located, once a week for not less than three
successive weeks  Prior to the last pubhication, a
copy of the notice shall also be mailed to a
defendant who cannot be persenally served as
provided 1n this rule but whose place of residence
15 then known Unknown owners may be served
by publication in like manner by a notice
addressed to “Unknown Owners ™

(3) Serving the Notice.

(A)

(B)

Service by publication ts complete upon the
date of the last publication Proof of publication
and mailimg shall be made by certificate of the
plantiff’s attorney, to which shall be attached a
printed copy of the published notice with the
name and dates of the newspaper marked
thereon

(4) Return; Amendment. Proof of service of the
notice shall be made and amendment of the notice or

proof of its service allowed in the manner provided
for the return and amendment of the summons under
Rule 4

Rules 64-86 — style draft
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Rule 71.1

Personal Service. When a defendant whose
address 1s known resides within the Unmited
States or a territory subject to the adminisirative
or judicial junsdiction of the United States,
personat service of the notice (without a copy of
the complaint) must be made 1n accordance with
Rule 4

Service by Publication

(i) A defendant may be served by publication
onty when the plaintiff’s attorney files a
certificate stating that the attorney believes
the defendant cannot be personally served
because, after diligent inquiry within the
state where the complaint 1s filed, the
defendant’s place of residence 13 still
unknown eannot-be-ascertaed or, 1
known aseertained, that 1t 15 beyond the
terntonal hmts of personal service Service
1s then made by publishing the notice,—
once a week for at least three successive
weeks; — in a newspaper published 1n the
county where the property 1s located or, f
there 15 no such newspaper, (n a newspaper
with general circulation where the property
1s located Before the last publication, a
copy of the notice must also be mailed to
every defendant who cannet be personally
served but whose place of residence 15 then
known Unknown owners may be served
by publication in-tke the same mannet by 4
notice addressed to “Unknown Owners ™

Service by publication 1s complete on the
date of the last publication The plaintiff’s
attorney must prove publication and
mailing by a certificate, attach a pninted
copy of the published notice, and mark on
the copy the newspaper’s name and the
dates of publication

Effect of Deltverv and Service Delivening the
notice to the clerk and serving 1t havethe nettee
has-the same effect as serving a summons under
Rule 4

Proof of Service; Amendment. Rule 4(1)
governs proof of service and any amendment of
the proof or the notice
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Rule 71.1

" (e) j\ppearanée or Answer. If a defendant has no

objection or defense to the taking of the defendant’s property, | (e) Appearance or Answer

the defendant may serve a notice of appearance designating the (1) Notice of Appearance. A defendant that has no

" property in which the defendant claims to be interested objection or defense to the taking of its property may
Thereafter, the defendant shall recerve notice of all serve a notice of appearance designating the property
proceedings affecting it [f a defendant has any objection or in which 1t clauns an interest  The defendant must
defense to the taking of the property, the defendant shall serve then be grven notice of all later proceedmgs affecting
an answer within 20 days after the service of notice upon the [t} [the property}’
defendant The answer shall 1dentify the property i which the (2) Answer. A defendant that has an objection or defense

defendant claims to have an interest, state the nature and extent
of the interest claimed, and state all the defendant’s objections
and defenses to the taking of the property A defendant waives

to the taking must serve an answer within 20 days
after being served wath the notice  The answer must

all defenses and objections not so presented, but at the tnal of ! (A) 1dentify the property in which the defendant

the 1ssue of just compensauon, whether or not the defendant claims an mterest,

has previously appeared or answered, the defendant may (B) state the nature and extent of the snterest, and
present evidence as to the amount of the compensation to be

paid for the property, and the defendant may share in the (C) state all the defendant’s objections and defenses
distribution of the award No other pleading or motion to the faking

asserting any additional defense or objection shall be allowed

5 Rowe: The treatises and cases, like the existing rule wself, seem somewhat ambiguous  Wrnight, Miller, & Marcus just
paraphrase the rule’s “affecting it without being any more specific See 12 WRIGHT ET AL § 3048, at 21§ Moore’s 18 more
defimte but cites a case that 15 more ambiguous than the treatise’s language After entenng notice of appearance, “the
defendant shall receive notice of all proceedings affecung’ that defendant’s property ™ 13 MOORF’S § 71A 08[2], at 71 A-44
(emphasis added) {foomote omitted) Thus the treatise seems to agree with our restyling  But the cited case, United States v
Certain Pareels of Land in Philadelpiia, 339 F 2d 414 (3d Cir 1964), just guotes the rule and adds that a company having
filed notice of appearance “afso was entitled to receive notice of the proceedings mvolving both partial and final distnbution™
of" a sum paid into the registry fd at 416 (emphasis added) [ don’t read that as coming down strongly n favor of
interpreting “it” as “the property” And what secems to me like the strongest indication of all that 1t might be *the detendant,”
even though 1 haven’t found any discussion making anything of it, 1s the onginal Commuttee Note to the 1948 draft  “Merely
by appearing in the action a defendant can receive notice of all proceedings affecting hem ™ 13 MOORF’S § 7LA-App OL[1], at
71AApp -10 (emphasis added) [ find nothing further on poimnt sn the case annotattons to Rule 71 A on Westlaw

This one strikes me as calling for Style Subcomnuttee discussion i hight of the conflicting signs 1n the matenals Perhaps a
return to “it” 1s called for in light of the ambiguity, rather than setthing the ambigwity by using esther “the property”™ or “the
defendant™

Kimble: [ disagree [ urge the Advisory Commattee to resolve the ambiguty  Why not ask seme attorneys who practice tn
this area”? Or maybe check the books on condemnation 1 used this example in a talk for a session at the ABA annuat
meeting, and people were shaking their heads  [It's embarrassing and reflects on our work | think there's something odd
about saying we're invelved 1n the great style project o make the rules clearer and more easily understood, but we're leaving
ambiguities belund

Cooper: | think the question 15 whether there can be proceedings that affect the defendant but do not affect the property An
easy tllustration would be orders that take the property and determing compensation, but leave for further proceedings the
division of the compensation between nival claimants  1f that can happen -- and 1t seems a sensible course of action -- those
proceedings clearly affect the defendants, but do not have any apparent effect on the property The defendant should have
notice of it In some ways there 1s a stronger argument for substituting "the defendant” for "it" than for substituting "the
property” - 1t 1s difficult to umagine a proceedmng that affects the property but does not affect a defendant who claims an
interest 1n the property, even if the defendant has been put out of the case involuntanly We have several times decided that
when we de not know what present words mean, we should carry them forward rather than nisk substantive change But we
also have relaxed that approach when we are confident that a clear statement 13 the nght statement  And when we are
persuaded that consistent current practice demonstrates a meaning not apparent from the words, we do not hesitate to state the
current practice  Where those alternatives take us with the present question remains to be decided

Kimble doesn't care whether we say "the defendant™ or "the property” or "the defendant or the property™--as long as we say
what we mean  Kimble aiso thinks, again, that 1t's odd to worry about changing meamng when nobody seems to know what
the meaning 15 [Dean Kane suggests “relating to the property ” Judge Murtha agrees with Dean Kane  Judge Thrash
| prefer "affecting the defendant” although "it” 1n the preceding sentence ciearly refers to the defendant and not to the

property | don't think that the restyled rule has the same ambiguity as the current rule ™|
Rules 64-86 — style draft Septernber 30, 2004
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Rule 71.1

(3) Waiver of Other Objections and Defenses; Evidence
on Compensanion A defendant waives all objections
and defenses not stated in 1ts answer  No other
pleading or motion asserting an addional objection
or defense is allowed But at the trial on
compensation, a defendant — whether or not 1t has
previousty appeared or answered — may present
evidence on the amount of compensation to be paid
and may share in the award

()  Amendment of Pleadings. Without leave of court,
the plaintiff may amend the complaint at any time before the
trial of the issue of compensation and as many times as
desired, but no amendment shall be made which will result in a
dismissal forbidden by subdivision (1) of this rule  The
plaintiff need not serve a copy of an amendment, but shall
serve notice of the filing, as provided in Rule 5(b), upon any
party affected thereby who has appeared and, 1n the manner
provided in subdiviston (d} of this rute, upon any party
affected thereby who has not appeared The plaintiff shall
furmish to the clerk of the court for the use of the defendants at
* least one copy of each amendment and shall furmash additional
copies on the request of the clerk or of a defendant  Withun the
time atlowed by subdivision (e) of this rule a defendant may
serve an answer 1o the amended pleading, 1n the form and
manner and with the same effect as there provided

{g) Subsutution of Parties. If a defendant dies or
becomes incompetent or transfers an interest after the
defendant’s Joinder, the court may order substitution of the
proper party upen motion and notice of heanng  [f the motion
and notice of heartng are to be served upon a person not
already a party, service shall be made as provided 1n
subdivision (d)(3) of this rule

U

(g)

Amending Pleadings. Without leave of court, the
plamntiff may — as often as 1t wants - amend the
complaint at any tume before the trial on compensation
But ne amendment may be made 1f it would result in a
dismrssal ferbidden by (1)(1}or (2)® The plamtff need not
serve a copy of an amendment, but must serve notice of
the filing, as provided m Rule 5(b), on every affected party
who has appeared and, as provided in (d), on every
affected party who has not appeared In addition, Fthe
plamtift must give furmsh to the clerlfor-the-defendants”
use; at least one copy of each amendment for the
defendants” use, and additional copies at the request of the
clerk or a defendant A defendant may appear or answer
the-amended pleading 1n the time and manner and with the

same effect as provided 1n (e}

Substituting Parties, If a defendant dies, becomes
icompetent, or transfers an interest after being joined, the
court may, on motion and notice of heanng, order that the
proper party be substituted Service ot the motion and
notice on a nonparty must be made n accordance with

(dx3)

Joe Spaniof suggests that (1)1} and (2) don't "forbid" anything Kimble: Are we talking about the conditions to dismussals?

Cooper: (1} [ think the present rule means to say that a plaintiff cannot accomplish dismissal by amiending the complaint as a
means of circumventing the limuts in 71 1(1)  That thought would be expressed mere clearly by saying "that wouid result 1n a
dismussal ferbidden not authorized by (1)(1} or (2} More clearly 1f I am night about what 1t means But perhaps it 1s also

more awkward

Cooper

(2) Rereading this, [ was left uncertain about the style decision to refer to "(1{1) or {2) ™ Present () refers to

"subdivsion (1) " We can safely eliminate (1)(3) and (4} -- (3) requires a court order, and (4) descnbes effect (1{2) provides
tor -- and himts -- dismissal by stipulation of the parties  How does that bear on amending the complaint” By way of a party
stipulatien to amend the complaint 1n circumstances outside the permission of (1(2)?

[Pean Kane. ] think Joe Spanicl 1s right about "forbidding” anythung At the same time T don't iike Ed's solution because it
doesn’t capture clearly the abihity to dhsmiss after judgment 1 have not solution other than to leave as 15 in the liketihood that
1t will confuse no one  Judge Thrash. I agree with Cooper's suggestion |

Rulegs 64-86 - style draft
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Rule 71.1

th) Trial. Ifthe achon involves the exercise of the
power of eminent domain under the law of the Urited States,
any tnbunal specially constituted by an Act of Congress
governing the case for the trial of the 1ssue of Just
compensation shall be the mbunal for the determination of that
1ssue, but if there 1s no such specially constituted tnbunal any
party may have a trial by jury of the 1ssue of just compensation
by filing a demand therefor within the ime allowed for answer
or within such further time as the court may fix, unless the
court 10 s discretion orders that, because of the character,
location, or quantity of the property to be condemned, or for
other reasons in the interest of justice, the 1ssue of
compensation shall be determuined by a commuession of three
persons appointed by it

In the event that a comnussion 1s appomnted the court may
direct that not more than two additional persons serve as
alternate commusstoners to hear the case and replace
commissioners who, prior to the tume when a decision 1s filed,
are found by the court to be unable or disquahified to perform
their duties  An alternate who does not replace a regular
commussioner shall be discharged after the commussion
renders 1ts final decision  Before appointing the members of
the commussion and alternates the court shall advise the parties
of the wdentity and qualifications of each prospective
comnusstoner and alternate and may pernut the parties to
examine each such designee The parties shall not be
permutted or required by the court to suggest nominees Each
pany shalt have the nght to object for vahd cause to the
appointment of any person as a commissioner or alternate

(k) Tnrial of the Issues.” ®

(D

2)

Issues Other Than Compensation; Compensation.
In an action involving eminent domatn under federal
law, the court must try all 1ssues, except that
compensation must be determined by-amy-trbunal
spectathy-constituied by-afederal statute to-determine
compensation;-oF

(A) by any tnbunal spectally constituted by a federal
statute to determine compensation, or

(B) f there 15 no such tnbunal,-ettherby a jury
when a party demands oneg within the time to
answer or within any additional ume the court
sets, unless the court appoints a commission

under (2) ;or
iyt N X e

Appotnaing a Commission; Commussion’s Powers
and Report.

(A) Reasons for Appommting  The court may appoint
a three-person commusston to determine
compensation because of the character, location,
or quantity of the property to be condemned, or
for other pust reasons

(B) Alternate Commussioners The court may
appoint up to two additional persons to serve as
alternate commussioners to hear the case and
replace commissioners who, before a decision (s
filed,the court-+-finds are unable or disqualified
to perform their duties  Once the commission
renders 1ts final decision, the court must
discharge any alternate who has not replaced a
commissioner

Cooper: Rowe concluded that a commission can be appointed only when there 1s no special statutory tribunal and when a

party has demanded jury tral

That 15 why we combined former (B) and (C) o a single subparagraph The present rule

Rules 064-86 — style draft

does not read at all clearly on this proposition  The Style draft 1s not much more exphicit  Would it be better to add a few
words to (2){A) "(A) Reasons for Appownting If a party has demanded a jury, Fthe court may 1nstead appouwnt a three-person
commsston * * * " (And as a question of style, do we want three-person or 3-person?)

Kimble: I'd keep "three-person commussion " Using numerals under ten (s already unconventional, and using a numeral with
a phrasal adjective fooks odd

[Dean Kane: This seems a style/substance track 1ssue, 1f we added those words  Of course the use of a numeral rather than
a phrasal adjective 1s ours, and [ agree with Joe ]

Cooper The Department of Justice 1n an August 26, 2004 memorandum from Marc Gordon 1o Robert Deyling, 15 concerned
that the current draft does not clearly address this proposition f there 15 no tnibunal specially constituted by statute and no
timely demand for jury trial, the court must try the just compensation 1ssue  The proposition 1s correct  The only question 15
whether the Style draft 1s clear enough The current Style draft 1s different from the draft the Department reacted to To me 1t
seems clear But Style Subcommuitee review will be useful, the jury-tmal question 1s sensitive  See 12 FP&P § 3051

[Judges Thrash and Murtha would adopt the style draft Decan Kane Quite frankly, I do not think this 1s clear To me, the
current rule says you can go to a "tribunal” designated by statute, a "jury," or a commussion appointed by the court It does
not say explhcttly that the court could decide on its own regarding compensation While that 13 the totally rational tesuit and,
according to what you heard from Justice, what 1s accepted practice, at the least that 15 style/substance At the most 1t 1s
substance ] [see Cooper note continued on next page]
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If a commuission is appointed it shall have the authornity of (C} Exammuing the Prospective Comnussioners
a master provided i Rule 33(c) and proceedings before 1t shall Before making 1ts appointments, the court must
be governed by the provisions of Rule 53(d} Its action and advise the parties of the identity and
report shall be determined by a majonty and its findings and qualifications of each prospective commssioner
report shall have the effect, and be dealt wath by the court in and alternate, and may permit the parties to
accordance with the practice, prescribed in Rule 53(e), (f), and examine them The parties may not suggest

(g} Tral of all issues shall otherwise be by the court appolntees, but for good cause may object to the

appointment of a commmssiongt or alternate

{D) Commission’s Powers and Report A
coemrmussion has the powers of a master under
Rule 53(c), and proceedings before 1t are
governed by Rule 53(d) TIts action and report
are defermuined by a majonty  Rule 53(e), (0,
and (g) apply to its report

Cooper: The final sentence of present 71A(h) says "Tnal of all tssues shall otherwise be by the court " Although 1t appears at the end,
after all of the matenal about special tribunals, yuries, and comrmissions, 1t 1s explicit support for the proposition that the judge decides
everything -- meluding compensation -- unless there 15 a statutory tnbunal, or unless a party has demanded a jury (and then the court
may side-track the jury demand by appotnting a coramussion)  We do not need to go even to Style-Substance to say, as the Style draft
does, that "the court must try all issues, except * * *" And note that the end-of-subdivision locahon of the present direction that the
court "otherwise" try all 1ssues separates the commission from the court-tnal provision, the commussion appears only as an "unless” to
the Jury-tnal provision in the first paragraph of present (h)
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O]

Dismissal of Action.

(1) As of Right. If no hearing has begun to
determune the compensation to be paid for a piece
of property and the plaintiff has not acquired the
title or a lesser wnterest in or taken possession, the
plamtiff may dismiss the action as to that
property, without an order of the court, by filing
a notice of dismissal setting forth a bnef
description of the propetty as to winich the action
15 dismissed

(2) By Stipulation. Before the entry of any
judgment vesting the plaintiff with title or a
lesser interest 1n or possession of property, the
action may be dismissed in whole or n part,
without an order of the court, as to any preperty
by filing a stipulation of dismussal by the plamtiff
and the defendant affected thereby, and, 1f the
parties so stipulate, the court may vacate any
judgment that has been entered

(3) By Order of the Court. At any time
before compensation for a piece of property has
been determimed and paid and after motion and
hearing, the court may dismuss the acuon as to
that property, except that it shall not dismuss the
action as to any part of the property of which the
plaintiff has taken possession or in which the
plamntiff has taken title or a lesser interest, but
shall award just compensation for the possession,
title or lesser interest so tahen The court at any
time may drop a defendant unnecessanly or
mmproperly jowned

(4) Effect Except as otherwise provided in
the notice, or stipulation of dismissal, or order of
the court, any dismussal 1s without prejudice

9

Kmmhle: globat search for “without court order ™

Rule 71.1

{iy Dismissal of the Action.

{1)

2)

3

4

By the Plaintiff As-of fughe- If no compensation

hearing on a prece of property has begun, and 1f the
pltamuiff has not acquired title or a lesser mterest or
taken possession, the plaintiff may, without a court
order”, dismiss the action as to that property by filing
& notrce of dismussal briefly describing the property

By Sripulation. Before a judgment 1s entered vesting
the plawnttff with titte or a lesser interest 1 or
possession of property, the plaintiff and affected
defendants may, without a court order, dismiss the
action in whole or in part by filtng a stipulation of
dismmissal - And 1f the parties so stipulate, the court
may vacate a judgment already entered that did net

A 10

By Court Order. At any tume before compensation
has been determined and pa:d, the court may, after a
motion and hearing, dismmss the action as to a prece of
property But 1f the plamntiff has already taken
possession, fitie, or a lesser nterest as to part of it, the
court must award compensation for the possession,
title, or lesser interest taken The court may at any
time disimiss a defendant who was unnecessarily or
improperly jomed

Effect. A dismussal 1s without prejudice unless
otherwise stated i the notice, stipulation, or court
order

[0 Cooper: Prof Rowe’s research indicates that the 1948 Advisory Commuittee referred to this provision as one to revest title

It 15 better to stick with language that parallels the present rule
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(j) Deposit and 1ts Distribution. The plamtiff shall
deposit with the court any money required by law asa
condition to the exercise of the power of eminent domain, and,
although not se required, may make a deposit when permitted
by statute In such cases the court and attorneys shall expedite
the proceedings for the distnbution of the money so deposited
and for the ascertainment and payment of just compensation
If the compensation finally awarded to any defendant exceeds
the amount which has been paid to that defendant on
distnibution of the depostt, the court shall enter judgment
against the plaintiff and 1 favor of that defendant for the
deficiency [f the compensation finally awarded to any
defendant 1s less than the amount which has been paid to that
defendant, the court shall enter judgment against that
defendant and 1n favor of the plaintift for the overpayment

(k) Condemnation Under a State’s Power of Eminent
Domain The practice as heremn prescribed governs in actions
involving the exercise of the power of erunent domawn under
the law of a state, provided that 1f the state law makes
provision for tnial of any 1ssue by jury, or for trral of the 15sue
of compensation by jury or commuission or both, that provisien
shall be followed

U}

Costs. Costs are not subject to Rule 54(d)

Rule 71 1

(i) Deposit and Its Distribution.

(1) Deposer. The plaintiff must deposit with the court
any money required by law as a condition to the
exercise of ermminent domain and may make a deposit
when allowed permtéted by statute

Distribution; Adjusting Dustribution. After a
deposit, the court and attorneys must expedite the
proceedings so as to distnibute the deposit and to
determine compensation [ the compensation finally
awarded to a defendant exceeds the amount
distributed to that defendant, the court must enter
Judgment for that defendant and aganst the plamuff''
for the defictency  If the compensation awarded to a
defendant 1s fess than the amount distributed to that
defendant, the court must f:nter]ud%ment for the

plamntiff and against that defendant 2 for the
overpayment

2)

(k) Condemnation Under a State’s Power of Eminent
Domain. This rule governs an action involving emment
domarn under state kaw But 1} state law provides for
trying an issue by jury — or for trying the issue of
compensation by jury or commuission or both — that law
governs

(I} Costs, Costs are not subgect to Rule 54(d)

Subcommuttee A decided to restor e the entire “for and aganst”™ phrasing from the current rule  The Style Subcommuittee 1s

inchined to think that “against the plaintiff” and “against that defendant” is enough

Cooper. [ think the Style Subcommuttee 15 nght, and that the simplest form actually may respond better to Warren’s concemn

than the form shown in text

The cnittcal pont was that an undercompensated defendant should get judgment against the

plamtiff, to ensure actual payment of just compensation as required by the Constitution, saying that judgment 15 entered
against the plaintiff ensures that 1t also av o1ds any implication that judgment cannot also be entered against a detendant who

was overcompensated and in favor of the undercompensated defendant

(Reflect that one of these days the plamnuff in a

compensation proceeding will come up bankrupt, while another defendant may be at least as good as gold ) So at the next

step, judgment agamst the overcompensated defendant 1s what we want

undercompensated defendant, so much the better

12 [samessue as innote 12 ]
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Rule 71.1

COMMITTEE NOTE

The language of Rule 71A has been amended as part of the general restyling of the Civil
Rules to make them more easily understood and to make style and terminology consistent
throughout the rules These changes are intended to be stylistic only.

Former Rule 71A has been redesignated as Rule 71 1 to conform to the designations used for
all other rules added within the onginal numbering system.
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Rule 72

Rule 72. Magistrate Judges; Pretrial Orders

(a) Nomdispositive Matters. A magistrate judge to
whom a pretnial matter not dispositive of a claim or defense of
a party 15 referred to hear and determine shall promptly
conduct such proceedings as are required and when
appropriate enter into the record a wnitten order setting forth
the dispositton of the matter  Within ) days after being
served with a copy of the magistrate judge’s order, a party
may serve and file objections to the order, a party may not
thereafter assign as error a defect 1n the magistrate judge’s
order to which objection was not timely made The district
Judge to whom the case 1s assigned shall consider such
objections and shall modify or set aside any portion of the
magistrate Judge’s order found to be clearly erroneous or
contrary to law

Rules 64-86 — style drafy

Rule 72,  Magistrate Judges: Pretrial Order

{a) Nondispositive Matters. When a pretral matter not
dispositive of a party’s claim or defense 1s referred to a
magistrate judge to hear and decide, the magistrate judge
must promptly conduct the required proceedings and, when
appropriate, 1ssuemake a wrtten order stating the decision
determunation A party may serve and file objections to the
order within 10 days after being served with a copy A
party may not assign as error a defect in the order not
timely objected to  The distnict judge in the case must
consider timely objections and modify or set aside any part
of the order that 1s clearly erroneous or 1s contrary to law
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[ (b) Dispositive Motions and Prisoner Petitions. A

magistrate judge assigned without consent of the parties to
hear a pretrial matter dispositive of a claim or defense of a
party or a prisener petition challenging the conditions of
confinement shall promptly conduct such proceedings as are
required A record shall be made of all evidentiary
proceedings before the magistrate judge, and a record may be
made of such other proceedings as the magstrate judge deems
necessary  The magstrate judge shall enter into the record a
recommendanon for disposition of the matter, including
proposed findings of fact when appropnate The clerk shall
forthwith mail copes to ail parties

A party objecting to the recommended disposttion of the
matter shall promptly arrange for the transcription of the
record, or portions of 1t as all parties may agree upon or the
magstrate judge deems sufficient, unless the distnet judge
otherwise directs  Within 10 days after bemng served with a
copy of the recommended disposition, a party may serve and
file specific, written objections to the proposed findings and
recommendations A party may respend to another party’s
objections within 10 days after being served with a copy
thereof The district judge to whom the case 1s assigned shall
make a de novo determinanon upon the record, or after
additional evidence, of any portion of the magestrate judge’s
disposstion to which specific wntten objection has been made
1n accordance with tlus rule  The distnict judge may accept,
reject, or modify the recommended decision, receive further
evidence, or recommut the matter to the magistrate judge with
Instructions

Rule 72

i e e——

{a) Dispositive Motions and Prisoner Petitions.

(1} Findings and Recommendations. A magistrate judge
must promptly conduct the required proceedings when |
assigned, without the parties’ consent, to hear a !
pretrial matter dispositive of a claim or defense ora
prisoner petition challenging the conditions of
confinement A record must be made of all
evidentiary proceedings and may, at the magistrate
judee’s discretion, be made of any other proceedings
The magistrate judge must enter a recommnended
disposition, including, if appropnate, proposed
findings of fact The clerk must promptly mail a copy
to each party

(2) Objections. Within 10 days after beng served with a
copy of the recommended disposition, a party may
serve and file specific wntten objections to the
proposed findings and recommendations A party
may respond te another party’s objections within 10
days after being served with a copy  Unless the
dismet judge orders otherwise, the gbjecting party
objecting to-therecommended-dispasiion must
promptly arrange for transcribing the record, or
whatever portions of 1t the parties agree to or the
magistrate Judge considers sufficient

(3) Resolving Objections. The districl judge must :
determine de novo any part of the magistrate judge’s i
disposition that has been properly objected to The |
district judge may accept, reject, or modify the !
recommended disposition, receive further evidence, or ‘
returnyesub the matter to the magistrate judge with
mstructions

COMMITTEE NOTE

The language of Rule 72 has been amended as part of the general restyling of the Crvil Rules
to make them more easily understood and to make style and termimology consistent throughout

Rules 64-86 — style draft
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Rule 73

Rule 73. Magistrate Judges; Trial by Consent and
Appeal Options

Rule 73.  Magistrate Judges: Trial by Consent;
Appeal

{a) Powers; Procedure. When specially designated to
exercise such junsdiction by local rule or order of the district
court and when all parties consent thereto, a magistrate judge
may exercise the authority provided by Tule 28, U S C §
636(c) and may conduct any or alfl proceedings, including a
Jury or nompury trial, in a cevil case A record of the
proceedings shall be made 1n accordance with the
requirements of Title 28, U S C § 636{c}3)

(b) Comsent When a magistrate judge has been
designated to exercise civil trnial jurisdiction, the cterk shafl
give written notice to the parties of their opportunity to
consent to the exercise by a magistrate judge of civil
Jurisdiction over the case, as authonzed by Title 28, US € §
636(c) If, withun the peniod specitied by locat rule, the parties
agree to a magistrate judge’s exercrse of such authority, they
shall execute and file a joant form of consent or separate forms
of consent setting forth such election

A district Judge, magistrate judge, or other court official
may agait advise the parties of the avalamhty of the
magisirate judge, but, in 5o doing, shall also advise the parties
that they are free to withhold consent without adverse
substaniive consequences A distnet judge or magistrate
Judge shall not be informed of a party’s response to the clerk’s
notification, unfess all parties have consented to the referral of
the matter to a magisirate Judge

The distnet judge, for good cause shown on the judae’s
own inittative, or under extraordinary circumstances shown by
a party, may vacate a reference of a civil matter to a
magstrate judge under this subdivision

(a) Trial by Consent When_ authonzed under28 USC §
636(c), spectathy-designated by local-rule-ora-distnct-court
erder;-a magistrate judge may, 1f all parties consent,
conduct the proceedings 1n a civil action, cluding a jury
or nonjury tral as-authorzed by 25 U-S-C-4636{e) A
record of the proceedings must be made according to' 28
USC §636(cKS)

{b) Consent Procedure.

(1) In General. When a magistrate judge has been
designated to conduct a civil action, the clerk must
give the parties wntten notice of thetr opportunity to
congent under 28 U 8 C § 636{c) To sigmty their
consent, the parties must jointly or separately file a
staternent consenting to the referral A distniet judge
or magistrate judge may be informed of a party's
response to the clerk’s notice only 1f all parties have
consented to the referral

(2) Reminding the Parties About Conseating A district
tudge, magistrate judge, or other court official may
again advise the parties of the magstrate judge’s
avalability, but must atso advise the parties that they
are free to withhold consent without adverse

substantive consequences

Vacating a Referral. On its own for good cause — or
when a party shows extraordinary” circumstances, —
the district judge may vacate a referral to a magistrate
Judge under ths rule

Kimble. I'd change "according to” to " accordance with " I'm stifl trying to munmize the varations n our ways of making

cross-references
Cooper: {am happy to jom Kimble on "in accordance with "

Kimble: global check for “exceptional > Cooper: [ would be slow to adopt a global convention tfor "exceptional” and
"extraordinary " To me "exceptional” 15 4 less distinctive requirement

[Dean Kane: "Extraordmary circumstances” (s often used to the level that [ would say it 1s a term of art There 15 no reason
to go to "exceptional circumstances,” atthough [ don't exactly agree with Ed's version of a difference between that or
“cxtraordinary circumstances " My conclusion 1s based on the fact that the former 1s wetl known and there 15 no reason to
change, which could generate some thought there was a change | Kimble If there's no rule that uses "exceptional

circumstances,” then there's no 1ssue  But I'd still check

Rules 64-86 — stylc draft
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Rule 73

(¢) Appeal. Inaccordance with Title 28, US C &
636(c)(3), appeal from a judgment entered upon direction of a
magistrate judge in proceedings under this rule will Le to the magistrate Judge’s chrection may be taken to the court of
court of appeals as it would from a judgment of the district appeals as would any other appeal from a distnict-court
court ' Judgment

(c) Nermal Appeal Route. Inaccordance with28 US C §
636(c)3), an appeal from a judgment entered at a

(d) [Abrogated.|

COMMITTEE NOTE

The language of Rule 73 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and termwology consistent throughout
the rules These changes are intended to be styhstic only.

3 Judge Thrash suggests changing this heading  Judge Murtha suggests using “Appeal” as in the current rule
Kimble: My only hesitation 1o using "Appealing a Judgment” 15 that the "ing”s in the two previous paragraphs referred to
the judge So you are changing the pomnt of view  But maybe 1t's okay because we are moving to a new subdivision
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Rule 74

Rule 74. [Abrogated.| " Rule 74.

COMMITTEE NOTE

Rule 74 was abrogated in 1997 to reflect repeal of the statute providing for appeal from a
magistrate yudge’s judgment to the district court  The rule number 1s reserved for possible future
use

Rules 64-86 — style draft September 30, 2004
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Rule 75

Rule 75. [Abrogated.} Rule 75.

COMMITTEE NOTE

Rule 75 was abrogated 1in 1997 to reflect repeal of the statute providing for appeal from a
magstrate judge’s judgment to the district court. The rule number 1s reserved for possible future
use.

Rules 64-86 - style draft September 30, 2004
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Rule 76

m—— S - e
|

Rule 76. {Abrogated.| Rule 76.

COMMITTEE NOTE
Rule 76 was abrogated in 1997 to reflect repeal of the statute providing for appeal from a

magistrate judge’s judgment to the district court The rule number 1s reserved for possible future
use
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X. DISTRICT COURTS AND CLERKS

Rule 77. District Courts and Clerks

(a) District Courts Always Open. The district courts
shall be deemed always open for the purpose of filing any

and final process, and of making and directing all
interlocutory motions, orders, and rules

pleading or other proper paper, of 1ssuing and returning mesne

TITLE X.

Rule 77

DISTRICT COURTS AND
CLERKS: CONDUCTING
FRANSACTHING BUSINESS;
ISSUING ORDERSKEERING
RECORDS

Rule 77. Conducting Fransacting Business;

(2)

Clerk’s Authority; Notice of an Order

____or Judgment

When Court 1s Open. Every district court 1s always open
for filing any paper, tssuing and returning process, making
a metion, and entering an order

{b) Trials and Hearings; Orders in Chambers. All
tnals upon the ments shall be conducted in open court and so
far as conventent in a regular court room  All other acts or
proceedings may be done or conducted by a judge in
chambers, without the attendance of the clerk or other court
officials and at any place either within or without the distnict,

. but no hearing, other than one ex parte, shall be conducted

outside the district without the consent of all parties affected

therchy

()

Place for Trial and Other Proceedings. Every trial on
the ments must be conducted n open court and, so far as
conventent, in a regular courtroom  Any other act or
proceeding may be done or conducted by 4 judge m
chambers, without the attendance of the clerk or other court
officials, and anywhere mside or outside the distnet  But
no hearing — other than one ex parte — may be conducted
outside the distnict unless alt the affected parties consent
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Rule 77

(¢) Clerk’s Office and Orders by Clerk. The clerk’s 1 (e} Clerk’s Office Hours; Clerk’s Orders.
office with the clerk or a deputy 1n attendance shall be open
durmg business hours on all days except Saturdays, Sundays,
and legal holidays, but a district court may provide by local
rule or arder that its clerk’s office shall be open for specified day except Saturdays, Sundays, and legal holidays
hours on Saturdays or particular legal holidays other than New But a distrtet court may, by focal rule or order, requure
Year's Day, Birthday of Martin Luther King, Jr , that the office be open for specified hours on Saturday

Washington's Birthday, Memonal Day, Independence Day, or a particular legal holiday other than one listed m

(1) Hours The clerk’s office — with a clerk or deputy
on duty — must be open during business hours every

{ Labor Day, Columbus Day, Veterans Day, Thanksgiving Day, Rule 6a))(A)

| and Christmas Day All mobons and applications i the (2) Orders. Subject to the court’s power to suspend, alter,
clerk’s office for 1ssuing mesne process, for 1ssuing finat or rescind the clerk’s action for good cause, the clerk

. process to enforce and execute judgments, for entering may grant-the-following-motionsand-appheations

I defauits or judgments by default, and for other proceedings |

| which do not require allowance or order of the court are (A) 1ssuefer-tasuiiig mesne process,

| grantable of course by the clerk, but the clerk’s action may be (B) 1ssuefor-tastng final process to enforee and
suspended or altered or rescinded by the court upon cause execute a judgment,
shown

{C) for enterng a default er-a-defauttjudement,
(D) enter a default judgment under Rule 55¢(b)1)

and

(k) feractmeon any other matter that does not
reguire the court’s action

I Subcommuttee B asked Prof Marcus do research into the possibility of finding a substitute for “mesne ™ Prof Marcus came
to the following conclusions

I "Interlocutory™ coutd be substituted for "mesne" 1n Rule 77(c)} "Intermediate” would probably do as well, but it 15 not a
word presently used m Rule 77, as "iterlocutory” 1s used m current 77(a) "Before final judgment” 1s not only longer
but would seem to include original process, which does not appear to be included in Rule 77

2 There 15 no apparent reason why Rule 77 would exclude ongtnal process, unless it 1s to avoud bewng redundant Rule
77(a) does clude filing the complaint as one of the things that s deemed possible on a 24/7 basis  That could explain
why 1t makes sense to restyle 77(a) (as it was done m Style 550) 1o refer sumply to "process " Although that arguably
works a change by including onginal process, there seems no reason why that arguable change should matter

3 I presently see no reason why saying "process” without modifying it would present a probtem in Rule 77, which 1s only
about when you can get things from the clerk's office and when you can get things from the clerk rather than needing a
court order The other types of process hisied by Black's Law Dictionary don't appear to create difficulties

4 Theretore it might be worth consoledating style 77(c)(2HA) and {B) into "for 1ssuing process " It 1s not clear that saying
"final process to enforce and execute a judgment" adds meaning to "final process,” or that "final process™ 1s not cluded
in the more general "process "

5 But to conform more closely to current Rule 77(c), which does mention onty "mesne™ and "final™ process, distnguish
between the two, and provide a defimtion of sorts of "final process,” 1t may be best to stick with 77(c)(2)A) and (B) as
in Style 550, with "interlocutory” or "intermediate” substituted for "mesne

[Judge Murtha prefers #5, using “intermediate ™ Dean Kane prefers #5  Judge Thrash prefers any formulauen that
elinmunates “*mesne 7
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(d) Notice of Orders or Judgments. -— Immediately
upon the entry of an order or judgment the clerk shall serve a
notice of the entry in the manner provided for in Rule 5(b)
upon each parly who 15 not in default for failure 1o appear, and
shall make a note mn the docket of the service  Any party may
1n addition serve a notice of such entry 1n the manner provided
in Rule 5(b) for the service of papers Lack of notice of the
entry by the clerk does not affect the time to appeal or relieve
or authorize the court to relieve a party for failure to appeal
within the time allowed, except as permitted in Rule 4(a) of
the Federal Rules of Appellate Procedure

Rule 77

(d) Serving Notice of an Order or Judgment.

(1) Service. Immediately after entering an order or
Judgment, the clerk must serve notice of the entry, as
provided 1in Rule S(b)z, on each party who 1s not 1n
default for farling to appear The clerk must
recordnete the service on the docket A party also
may serve notice of the entry as provided in Rule 5(b)

{2} Time to Appeal Not Affected by Lack of Noticethe
Clerk s Falure to-Serve

. Lack ofThe-elerk'sfadure

to-serve notice of the entry does not affect the time for

appeal or relieve — or authorize the courl to reheve — a
party for failing to appeal within the time allowed,
except as except as permitted by Federal Rule of
Appellate Procedure (4)(a)

COMMITTEE NOTE

The language of Rule 77 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules These changes are intended to be stylistic only

And even 1f it 15 not a

2 Kimmble: In some other cross-references, we refer to 5, not 5(b) E g, 24(cH{1) & 25(a)(3) 71 1(f) uses 5(b) Should these
be consistent”?
Cooper: This s a good catch, but I'm not sure we should do anything about it The present rule refers to Rute S(b) It dates
to 2001, when the amendment was made te authorize the clerk’s use of electronic notice  Before then, Rule 77(d) referred to
"Rule 5" | do not suppose that any of us thought of it, but the exphicit reference to Rule 5{b} may impltedly exclude use of
the numerous-defendants provisions of Rule 5(c) That 1s a good thing, whether or not intentional
good thing, to change back to "Rule 5" would change the meaning
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Rule 78

Rule 78. Motion Day

Rule 78. Hearing Motions

Unless local conditions make 1t umpracticable, cach
district court shall establish regular times and places, at
intervals sufficiently frequent for the prompt dispatch of
business, at which motions requining notice and hearing may
be heard and disposed of, but the judge at any time or place
and on such notice, 1f any, as the judge considers reasonable
may make orders for the advancement, conduct, and hearing
of acfions

To expedite its business, the court may make provision
by rule or order for the submussion and deterrmnation of
motions without oral hearing upon bnief wntten statements of
reasons n support and opposition

{a) Providing a Regular Schedule for Oral Hearings; Other
Orders. AUnlesslocalcondittonsmaketHtmpractieable;
each-distret court maysust establish regular times and
places-ofteronough-to-dispatch-bustness-promptly; for oral
heanngs onheanns-and-disposigof motions  But at any
time or place, on reasenable-notice that the judge considers
reasonable, the;# judge may 1ssuemate an orders to
advance, conduct, and hear an actions [a motion?]’ :

{b) Providing for Submission on Briefs, By rule or order, the
court may provtde for submutting and determining motions
on bnefs, without oral hearings

COMMITTEE NOTE

The language of Rule 78 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only

1 Kimble' The rule seems to be about motions

[Dean Kane and Judge Thrash agree that "motions” seems right, but suggest leaving this 1ssue to the Advisory Commuttee |

2 Subcommuttee B agreed with Prof Cooper that deleting the second sentence of Rule 78(a) should be a subject tor the Style

Substance track

Cooper. The Style-Substance proposal is simple

(a) Providing a Regular Schedule for Oral Hearings; Other Orders, A district court may estabhish regular

Rules 64-86 — style draft

times and places for oral hearngs on motions

September 30, 2004




Rule 79. Books and Records Kept by
the Clerk and Entries Therein

(a) Civil Docket. The clerk shall keep a book known
as “civtl docket™ of such form and style as may be prescribed
by the Director of the Admimistrative Office of the United
States Courts with the approval of the Judicial Conference of
the United States, and shall enter therein each civil action to
which these rules are made applicable Actions shall be
assigned consecutive file numbers The file number of each
action shall be noted on the foho of the docket whereon the
first entry of the action 1s made  All papers filed with the
clerk, all process 1ssued and returns made thereon, all
appearances, orders, verdicts, and judgments shall be entered
chronologically n the civil docket on the foho assigned to the
action and shall be marked with 1ts file number These entries
shall be brief but shatl show the nature of each paper filed or
wnt issued and the substance of each order or judgment of the
court and of the returns showing execution of process The
entry of an order or judgment shall show the date the entry 1s
made When n an action trial by jury has been properly
demanded or ordered the clerk shall enter the word “jury” on
the folio assigned to that action

Rule 79.  Records Kept by the Clerk

Rule 79

S —

(a) Civil Docket. |
i

)

2)

3)

Keeparsthe-Bocket— In General, 1he clerk must

keep a record known as the “civil docket™ in the form
and manner prescribed by the Director of the
Admimstrative Office of the Umted States Courts with
the approval of the Judicial Conference of the Unuted
States The clerk must enter each civil action 1n the
docket Actions must be assigned consecutive file
numbers, which must be noted 1n the docket where the
first entry of the action 1s made

ftems to be Entered. The following items must be
marked with the file number and entered
chronologically in the docket

(A) papers filed with the clerk,

(B) process 1ssued, and proofs of service or other
returns showing execution, and

(C) appearances, orders, verdicts, and judgments

Contents of Entries; Jury Trial Demanded. Each
entryEnteres' must briefly show the nature of theeach
paper filed or wnit 1ssued, the substance of each proof
of service or other return, and the substance and date
of entry of each order and judgment When a jury trial
has been properly demanded or ordered, the clerk
must enter the word “jury™ in the docket

L

[suggestion by Loren Kieve]
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Rule 79

{(b) Civil Judgments and Orders. The clerk shall (b} Civil Judgments and Orders. The clerk must keep a copy
keep, m such form and manner as the Director of the of every final judgment and appealable order, of every
Admunistrative Office of the United States Courts with the ' order affecting title to or a lien on real or personal property,
approval of the Judicial Conference of the United States may and of any other order that the court may direct to be kept
prescribe, a correct copy of every final judgment or appealable The clerk must keep these in the form and manner
order, or order affecting title to or lien upen real or personal prescribed by the Director of the Administrative Office of

| property, and any other order which the court may direct to be | the United States Courts with the approval of the Judicial
! kept | Conference of the Upnited States
(¢) [Indices; Calendars. Suitable indices of the civil (¢} Indexes; Calendars. Under the court’s direction, the clerk
* docket and of every civil judgment and order referred to in must
subdivision {b) of this rule shall be kept by the clerk under the
direction of the court There shall be Srepared under the (1) keep indexes of the docket and of the judgments and

direction of the court caiendars of atl actions ready for tnal, orders described speetfied tn (b), and
which shall distinguish “jury actions” from “coust actions ” (2) prepare calendars of all actions ready for trial,
distinguishing jury tnals from nonjury tnals

[ [ J—
(d) Other Books and Records of the Clerk. The clerk {d) Other Records of the Clerk. The clerk must keep any }
shall alse keep such other books and records as may be ather recerds required by the Director of the Admimistrative
required from time to ttme by the Director of the Office of the Umited States Courts with the approval of the |
Admimustrative Office of the United States Courts with the Judicial Cenference of the United States

¢ approval of the Judicial Conference of the Umted States

COMMITTEE NOTE

The language of Rule 79 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules These changes are intended to be stylistic only
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Rule 80

S e S o

Rule 80. Stenographer; Stenographic Rule 80.  Transcript as Evidence

Report or Transcript as Evidence

{a) [Abrogated.| | If testimeny at a hearing or trial ervheaﬂngj‘ 15 admussible 1n

! i evidence at a later trial, the testimony may be proved by a

(b} [Abrogated.] i transcript certified by the person who recorded 1t

(¢) Stenographic Report or Transcript as Evidence. |

* Whenever the testumony of a witness at a trial or hearing
which was stenographcally reported ts admissible in evidence

" ata later nal, it may be proved by the transeript thereof duly

certified by the person who reported the teshmaony

COMMITTEE NOTE

The language of Rule 80 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and termmology consistent throughout
the rules. These changes are intended to be styhstic only

Former Rule 80(c) was limited to testimony “stenographically reported ™ It 1s revised to
reflect the use of other methods of recording testimony at a tral or hearing

1 Cooper: This s the same 1ssue as Rule 41{¢)}2) Why bother”
Kimble: To foliow the usual order of things?
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Rule §1

T ) I - ]
XL GENERAL PROVISIONS TITLE XI. GENERAL PROVISIONS |
Rule 81. Applicability in General i Rule 8t.  Applicability of the Rules in General;
Removed Actions
(a) Proceedings to Which the Rules Apply. {2) Applicability to Paroicular Proceedings.
(1) These rules do not apply to prize proceedings (1) Prize Proceedings. These rules do not apply te pnze
in admiralty governed by Tule 10, U S C, 44 7651- proceedings i adnvralty governed by 10U S C 4%
7681 They do apply to proceedings in bankruptcy to 7651- 81

ded by th f g
g;nixrhe;tgrg:écz durﬁ ¢ Federal Rules o {2) Bankruptcy. These rules apply to bankruptey

proceedings to the extent provided by the Federal
(2) These rules are applicable 10 proceedings for Rules of Bankruptcy Procedure
admussion to citizenship, habeas corpus, and que
warranto, to the extent that the practice 1n such
proceedings 1s not set forth 1n statutes of the Umited
States, the Rules Governing Section 2254 Cases, or
the Rules Governing Section 2255 Proceedings, and
has heretofore conformed to the practice 1n civil
actions

(3) Crizenship These rles apply to proceedings for
admssion to citizenship to the extent that the practice
n thosesueh proceedmngs 1s not specified in federal
statutes and has previously conformed to the practice
m civil actions  The provisions of 8 U S C § 1451 for
service by publication and for answer apply in
proceedings to cancel cihzenship certificatesremainin |
effect

(4) Special Writs. These rules apply to proceedings for
habeas corpus and for quo warranic to the extent that
the practice in those proceedings

(A) 15 not set forth 1n a federal statute, the rules
governing Section 2254 cases, or the rules
governing Section 2255 proceedings, and

1 (B) has previously conformed to the practice n civil
actions
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Rule 81

(3) In proceedings under Title 9, U S €, relating (5) Proceedings Involving a Subpoena. These rules

to arntration, or under the Act of May 20, 1926, ch apply to proceedings to compel testimony or the
347,49 (44 Stat 585), US C, Title 45, § 159, production of documents under through a subpoena
relating to boards of arbitration of railway labor 1ssued by a United States officer or agency under a
disputes, these rules apply only to the extent that federal statute, except as otherwise provided by
matters of procedure are not provided for in those statute, by local rule, or by court order in the
statutes These rules apply to proceedings to compel proceedings

the giving of testimony or production of decuments m
accordance with a subpoena 1ssued by an officer or
agency of the Umted States under any statute of the
United States except as otherwise provided by statute

(6) Other Praceedings. These rules, to the extent
applicable, govern proceedings under the following
laws, except as these [aws provide other procedures

or by rules of the district court or by order of the {A) 7TUSC 44292, 499g(c), for reviewing an order
court in the proceedings of the Secretary of Agnculture,
(4) These rules do not alter the method prescribed {B) 9U S C, relating to arbutration,

by the Act of February 18, 1922, ch 57, § 2 (42 Stat
188), U S C, Title 7, § 292, or by the Act of June 10,
1930, ch 436, § 7 (46 Stat 534), as amended, t1 S C,

{C) 15U S5 C §522, for enforctnger reviewing an
order of the Secretary of the Interior,

Title 7, § 49%9g(c), for instituting proceedings 1n the (D) 15U SC § 715d(c), for reviewing an order of a
United States district courts to review orders of the petroleum-sentrot board,'

Secretary of Agriculture, or prescribed by the Act of

June 25, 1934, ch 742, §2 (48 Stat 128, USC, (E) 20U S C §§ 159, 160, for enforcing an order of
Tule 15, § 522, for instituting proceedings to review the Nationat Labor Relations Board,

arders of the Secretary of the Interior, or prescnbed
by the Act of February 22, 1935, ch 18, § 5 (49 Stat
3N, USC, Title 15, § 715d(c), as extended, for .
instituting preceedings to review orders of petroleum

control boards, but the conduct of such proceedings

1n the district courts shall be made to conform to | (G) 45 USC § t59, for reviewing an arbitration
these rules as far as applicable l award 1n a raitway -labor dispute

(F} 33 USC §% 918, 921, for enforcing or
reviewing a compensation order under the
Longshore and Harbor Workers® Compensation
Act, and

Subcommittee B noted that the present rule refers to proceedings to review orders of “petroleum control boards™ The
underlying statute does not use this name

Cooper: There 15 no legislative foundation for referrmg 1o these boards as "petroleum control boards " But it seems better to
carry forward a term that has persisted tn Rule 81 for many years withour causing any difficulty whatsoever To be sure,
"petroleumn clearance board" or "petroleum clearance-certificate board" might be better  Neither, however, 15 a full
description of an entity that has no official titte A full description would be something like this "an order denying a
certificate of clearance 1ssued by a board appointed by the President or by any agency, officer, or employee designated by the
President under 15 USC s 7t5)" The background requires some detail 15 USC ss 715 f outlaw transportation of
contraband oil n interstate commerce Contraband o1l 18 defined as o1f produced 1n violation of state law  Fhe President (s
authonzed to require certificates of clearance to move petroleum products "from any particular area, and shall establish a
hoard or boards for 1ssuance of such certificates " If a certificate 15 required for any area n any state, 1t 15 unlawfut to ship
petroleum from the area unless a certificate has been obtained  Section 715d(c) provides that a person whose application for
a cernficate of clearance 1s denied may obtain a review of the order It includes some procedural provisions — 4 copy of the
petition shall be served forthwith on the board, the board shalt certify and file a transcript of the record, no objection to the
order shall be considered unless 1t was urged before the board, the board's fact findings "if supported by evidence, shall be
conclusive”, the court's Judgment 15 final, subsect to review  Because the statute continues on the books, the President or an
agency appointed by the President can establish a board  Review proceedings remain possible  But the present rule has
caused no trouble There 1s no pont tn attempting to find a shightly better reference  Cooper thinks we might as welt carry 1t
forward unchanged

Kimble "Decision of a petroleum board" 15 anchored in the statute, especially when you cite to it Why not? Cooper: If we

must change from the present rule — which admittedly 1s not a neat expression — | would preter "15 U S € § 715(d)(c) For
reviewing an order denying a certificate of clearance " This expression accurately reflects the statute, which addresses only a

deusion denying an applicahion for a certificate. We do not need to make up a name for the board — we can omit any reference to

i, Kimble 1s right that the statutory reference provides the context  Kimble, But you do lose the parallel with most of the other
subparagraphs, which refer to an "order " [Dean Kane: Because of the statutory reference 1 think Petroleum Board 15 ok and do
not share Fd's concerns At the same time, Ed's approach also 1s fine Note to rebut Joe's statement at the end (B} and (G) do not

refer to "Orders” 5o consistency 18 not a problem  Judge Murtha prefers Cooper’s approach ]
Rules 64-86  style draft September 30 2004
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Rule 81

{5) These rules do not alter the practice in the
United States district courts prescribed n the Act of
July 5, 1935, ch 372, %% 9 and 10 (49 Stat 453), as
amended, U § C, Title 29, §§ 59 and 169, for
beginning and conducting proceedings to enforce
orders of the National Labor Relations Board, and in
respects not covered by those statutes, the prachce in
the district courts shall conform to these rules so far
as applicable

{6) These rules apply to proceedings for
enforcement or review of compensation orders under
the Longshoremen’s and Harbor Warkers’
Compensation Act, Act of March 4, 1927, ¢ 509, §§
I8, 21 (44 Stat 1434, 1436}, as amended, U SC,
Title 33, 4 918, 921, except to the extent that matters
of procedure are provided for in that Act The
provisions for service by publication and for answer
in proceedings to cancel certificates of citizenship
under the Act of June 27, 1952, ch 477, Title l1], ¢ 2,
§ 340 (66 Stat 260), US C, Title &, § 1451, 1emain
n effect

(7) [Abrogated.]

(b) Scire Facias and Mandamus. The writs of scire
facias and mandamus are abohshed Relief heretofore
avatlable by mandamus or scire facias may be obtained by
appropriate action or by appropriate motton under the practice
prescribed n these rules

(c) Removed Actions. These rules apply to civil
actions removed to the tinited States district courts from the
state courts and govern procedure after removal

(b} Scire Facias and Mandamus. The wnts of scire facias
and mandamus are abolhished Relief previously available
through them may be obtained by appropriate action or
motion under these rules

(¢) Removed Actions

(1y Applicabuity. These rules apply to a civil action after
tt ts removed from a state court
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Repleading 1s not necessary unless the court so orders Ina
removed action in which the defendant has not answered, the
defendant shall answer or present the other defenses or
objections available under these rules within 20 days after the
receipt through service or otherwise of a copy of the mitial
pleading setting forth the claim for relief upon which the
action or proceeding 1s based, or within 20 days after the
service of summons upon such imtial pleading, then filed, or
within 5 days after the filing of the petition for removal,
whichever penod 1s Tongest  [f at the tme of removal all
necessary pleadings have been served, a party entitled to tnal
by jury under Rule 38 shali be accorded 1it, if the party’s
demand therefor 1s served withia 10 days after the petition for
removal 15 filed 1f the party 1s the petitioner, or1f not the
petitioner within 10 days after service on the party of the
notice of filing the petition

A party who, prior to removal, has made an express demand
for trial by jury 1n accordance with state law, need not make a
demand after removal 1f state law applicable 1n the court
from which the case 1s removed does not require the parties to
make express demands in order to claim trial by jury, they
need not make demands after removal uniess the court directs
that they do so within a specified time 1f they desire to claim
tnal by jury The court may make this direction on its own
motion and shall do so as a matter of course at the request of
any party The failure of a party to make demand as directed
constitutes a waiver by that party of tnial by jury

Rules 64-86 - style draft
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Rule 81

(2) Further pleading. After removal, repleading 1s
unnecessary unless the court so orders it A defendant
who did not answer before removal must answer or
present other defenses or objections under these rules
withn the longest of these periods

(A) 20 days after recerving — through service or
otherwise — a copy of the initial pleading stating
the claim for relief,

(B} 20 days after being served with the summons for
anthat 1n1teal pleading on file at the time of

service, or

(€Y 3 days atter the notice of removal 1s filed

(3) Demand for g Jury Trial

(A) ds Affected by State Law A party who, before
removal, expressly demanded a jury tnal in
accordance with aseerdirgte state law need not
renew the demand after removal If the state law
did not require an express demand for a_jury
tnal, a party need not make one after removal
uniess the court orders the parties to do so within
a specified ime  The court must so order at a
party’s request and may so order on its own A
party who fails to make ¢ demand when so
ordered walves a Jury tnal

{B) Under Rule 3§ If all necessary pleadings have
been served at the time of removal, a party
entitled to & jury tnal under Rule 38 must be
accorded one 1t 1t serves a demand within 10

days after

(i

(i} 1115 served with a notice of removal filed by
another party

it files a notice of removal, or
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[Abrogated ]

)

{¢) Law Applicable Whenever n these rules the law of
the state which the district court 15 held 1s made applicable, the
law applied m the District of Columbia governs proceedings
in the United States District Court for the District of
Columtia When the word “state™ 18 used, 1t includes, 1f
appropriate, the Distnict of Columbia  When the term “statute
of the Umited States™ 15 used, 1t includes, so far as concerns
proceedings 1o the United States District Court for the District
 of Columbua, any Act of Congress locally appltcable to and 1n
force m the District of Columba When the law of a state1s
referred to, the word “law™ includes the statutes of that state
and the state judicial decisions construing them

(f) References to Officer of the United States, Under
any rule in which reference 1s made to an officer or agency of
the United States, the term “officer” includes a district director
of internal revenue, a former district director or collector of
ternal revenue, or the personal representative of a deceased
district director or collector of internal revenue

Rule 81

{d) Law Applicable.

(1) State Law. When these rules refer to state law, the
term “law™ includes the state’s statutes and the stae’s
Judicial decisions

(2) District of Columbia. The term *state™ includes,
where appropriate, the Distnict of Columbia _When
these rufes provide for state law to apply, in the
Distnct Court for the Distnct of Columbia

(A} the law applied in the Distnct govems, and

(B} the term “federal statute™ includes any Act of
Congress” that applies locally to the Distrct

'gfwemedby%h&%me&’&mws%vheﬂ%h&appheabl&mwmm

COMMITTEE NOTE

The language of Rule 81 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and termmology consistent throughout
the rules These changes are intended to be stylistic only

Rule 81{c) has been revised to reflect the amendment of 28 U.S C § 1446(a) that changed the
procedure for removal from a petition for removal to a notice of removal.

Former Rule 81(e), drafted before the decision in Erte R R v Tomphins, 304 U S 64 (1938),
defined state law to mnclude “the statutes of that state and the state judicial decisions construing
them ” The Erie decision reinterpreted the Rules of Dectsion Act, now 28 U.S.C. § 1652,
recognizing that the “laws™ of the states include the common law established by judicial
decisions Long-established-Present practice reflects this understanding, looking to state common

]

Rules 64-86 — style draft

Staff note The earher style draft dropped “Act of Congress™ and the Style Subcommittee suggested that further research may
be necessary to determine whether to retain 1t in hght of the special status of the Distnct of Columbia with respect to
Cangress Cooper suggests that because we may not be able 10 obtain a clear answer, the style draft should siay with the
language of the present rule

Subcommuttee B decided to delete style rule 81(e), but asked Bob Deyling to confirm with the Department ot Justice that
taxpayer dchons agamnst the “district director” have been abolished

Statt note The Department of Justice (Tax Duvision) confirmed that Rule 81(¢} should be deleted At the time 1t was
adopted, suits to recover tax were brought aganst the District Director of Intermal Revenue Now, such suits are brought
against the United States  Moreover, as a result of the Internal Revenue Service Restructuring and Reform Act of 1998, the
pesttion of District Director has been abolished  See Internal Revenue Service Restructunng and Reform Act of 1998, Pubhe
Law 105-206 (H R 2676), July 22 1998 (26 USCA § 1 NOIL)
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Rule 81

law as well as statutes and court rules when a Civil Rule directs use of state law  Amended Rule

81(d)(1) adheres to this practice, including all state judicial decisions, not only those that construe
state statutes

Former Rule 81(f) 1s deleted. The office of distnict director of intermal revenue was abolished
by restructuring under the Internal Revenue Service Restructuring and Reform Act of 1998,
Pub.L., 105-206, July 22, 1998, 26 U.S.C_§ 1 Note.
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i Rule 82. Jurisdiction and
Venue Unaffected

These rules shall not be construed to extend or linut the
Junsdichion of the United States district courts or the venue of
actions therein  An admiralty or mantume clatm within the
meamng of Rule 9(h} shall not be treated as a civil action for
the purposes of Iitle 28 US C §§ 1391-1392

————— -

SR
Rule 82.  Jurisdiction and Venue Unaffected

These rules do not extend or limt the junisdiction of the district
courts or the venue of actions in those courts  An admuralty or
matititne claim under Rule 9¢h) 1s not a ctvil action for purposes
of 28U S C §§ 1391 1392

COMMITTEE NOTE

The language of Rule 82 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and termunology consistent throughout
the rules These changes are intended to be stylistic only.
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Rule 83

Rule 83. Rules by District Courts; Rule 83.  Rules by District Courts; Judge’s
Judge’s Directives Directives
(a) Local Rules. (a) Local Rules
(1) Each district court, acting by a majonty of s (1) fn General. After giving public notice and an |
| destrict judges, may, after giving appropriate public opportunity for comment, a each district court, acting
notice and an opportunity for comment, make and by a majonty of its district judges, may adopt make
amend rules governing us practice A local rule shall and amend rules governing us practice A local rule
be consistent with—but not duphcative of—Acts of must be conststent with — but not duphcate —
Congress and rutes adopted under 28 U S C 4§ 2072 federal statutes and rules adopted under 28 U S C §4§
and 2075, and shall conform to any uniform 2072 and 20735, and must conform to any umform
numbenng system prescribed by the Judicial numbering system prescribed by the Judicial
Conference of the United States A local rule takes Conference of the Umited States A local rule takes
effect on the date specified by the district court and effect on the daie specified by the distnct court and
remains in effect unless amended by the court or rematns 1n effect unless amended by the court or
abrogated by the judicial council of the circut abrogated by the judicial council of the circuit
Copies of rules and amendments shall, upon their ‘ Copies of rules and amendments must, on their !
promulgation, be furmshed to the judicial council and adoption promsuleatien be furnished to the judicial
the Admimstrative Office of the Uruted States Courts ! council and the Admintstrative Office of the Umited
and be made available to the public States Courts and be made available to the public
(2) A local rule imposing a requirement of form (2) Requirement of Form. A local rule imposing a
shall not be enforced 1in a manner that causes a party requirement of form must not be enforced in a way
to lose nghts because of a nonwillful falure to rranner that causes a party to lose any nghts because
comply with the requirement of a noawillful failure to comply
(b} Procedures When There is No Controlling Law () Procedure When There 1s No Controling Law. A judge
A judge may regulate practice 1n any manner consistent with may regulate practice in gny manner consistent with federal
. federal law, rules adopted under 28 U S C §4 2072 and 2075, law, rules adopted vnder 28 U S C §4 2072 and 2075, and
| and local mles of the district  No sanction or other ' the district’s local riles efthe-distriet  No sanciion or other
i disadvantage may be imposed for noncompliance with any disadvantage may be tmposed for noncompliance with any
| requirement not 1n federal law, federal rules, or the local ‘ requirement not n federal law, federal rules, or the local
district rules unless the alleged vielator has been furnished in rules unless the alleged violator has been furnished in the
the particular case with actual notice of the requirement ‘ particular case with actual notice of the requirement !

COMMITTEE NOTE

The language of Rule 83 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules These changes are intended to be stylistic only
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Rule 84. Forms; Technical Amendments

The lorms contamed m the Appendix of Forms are sufficient
under the rules and are intended to indicate the sumplicity and
brevity of statement which the rules contemplate

Rule 84. Forms

COMMITTEE NOTE

Rule 84

The forms 1n the Appendix suffice under these rules and
rllustrate the simpheity and brevity that these rules contemplate

The language of Rule 84 has been amended as part of the general restyling of the Civil Rules
to make them more e¢asily understood and to make style and termuinology consistent throughout
the rules. These changes are mntended to be stylistic only
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Rule 85

Rute 85. Title LRule 85. Title

These rules may be known and cited as the Federal Rules ! These rules may be knewn-and cited as the Federal Rules of
of Civil Procedure Civil Procedure

COMMITTEE NOTE

The language of Rule 835 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.
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Rule 86. Effective Date

(a) These rules will take effect on the day which 1s 3
months subsequent to the adjournment of the second regular
session of the 75th Congress, but 1f that day 1s prior to
September 1, 1938, then these rules will take effect on
September 1, 1938 They govern all proceedings in actions
brought after they take effect and aiso all further proceedings
in actions then pending, except to the extent that in the
opinion of the court therr application 1n a particular action
pending when the rules take effect would not be feasible or
would work myustice, tn which event the former procedure
applies

(b) Effective Date of Amendments. The amendments
adopted by the Supreme Court on December 27, 1946, and
transmitted to the Attorney General on January 2, 1947, shall
take effect on the day which 13 three months subsequent to the
adjourniment of the first regular session of the 80th Congress,
but, if that day 1s pricr to September I, 1947, then these
© amendments shall take effect on September [, 1947 They
govern all proceedings in actions brought after they take effect
and also ali further proceedings tn actions then pending,
except to the extent that i the opinion of the court their
apphcation tn a particutar action pending when the
amendments take ettect would not be feasible or would work
injustice, it which event the former procedure applies

(¢) Effective Date of Amendments. The amendments
adopted by the Supreme Court on December 29, 1948, and
transttted to the Attorney General on December 31, 1948,
shall take effect on the day following the adjournment of the
first regular session of the 81st Congress

(d) Effective Date of Amendments. The amendments
adopted by the Supreme Court on April 17, 1961, and
transmitted to the Congress on Aprl §8, 1961, shall take
' effecton July 19, 1961 They govem all proceedings in
actions brought after they take effect and also all further
proceedimgs in actions then pending except to the extent that
in the opimon of the court their apphication n a particular
action pending when the amendments take effect woutd not be
feasible or woutd work injustice, i which event the former
' procedure apphes
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I Rule 86. Effective Dates

These rules and any amendments take effect at the time
specified by the Supreme Court, subject to 28 U S C § 2074

Unless-the Supreme-Courtspectites-otherwise, Tthey govern

{1) proceedings 1n an action commenced after thew
effective date, and

(2

proceedings after that date 1n an action then pending

unless rexeeptto-the-extent-that;

{A) the Supreme Court specifies otherwise, or

particular action would be infeasible or work an
mjustice

September 30, 2004
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{¢) Effective Date of Amendments. The amendments
adopted by the Supreme Court on January 21, 1963, and
transmitted to the Congress on January 21, 1963, shall take
effect on July 1, 1963 They govem all proceedings ir actions |
brought afler they take effect and also ali further proceedings |
1n actions then pending, except to the extent that in the
opwion of the court their application n a particular action
pending when the amendments take effect would not be
b feasible or would work imjustice, in which event the former
procedure applies

COMMITTEE NOTE

Rule 86

The language of Rule 86 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout

the rules. These changes are mntended to be stylistic only

The subdivisions that provided an incomplete hst of the eftective dates of the original Crvil
Rules and amendments made up to 1963 are deleted as no longer useful

Rules 64-86  style draft
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Additions to Style-Substance Track, July 2004

Three Style-Substance Track suggestions emerged from the July meetings of Subcommuttees
Aand B. Two of'them go with present Rule 71A(d). They are shown here both with the Style Rules
and with the present rules. The present rules would be used for publication; the style versions will
be substituted if the Style Rules are adopted as anticipated.

Present Rule 71A(d)(2)

(2) Same; Form. Each notice shall state the court, the title of the action, the name of the
defendant to whom it is directed, that the action is to condemn property, a description of the
defendant’s property sufficient for its 1dentification, the interest to be taken, the authority for the
taking, the uses for which the property is to be taken, that the defendant may serve upon the
plaintiff’s attorney an answer within 20 days after service of the notice, and that the failure so to
serve an answer constitutes a consent to the taking and to the authority of the court to proceed to hear
the action and to fix the compensation, and that a defendant who does not serve an answer may file
a notice of appearance. The notice shall conclude with the name, telephone number, and electronic-
mail address of the plaintiff’s attorney, and an address within the district in which the action is
brought where the attorney may be served. the notice need contain a description of no other property
than that to be taken from the defendants to whom it 1s directed.

Committee Note

Rule 71 A(e) allows a defendant to appear without answering. Form 28 includes information
about this right in the Rule 71 A(d)(2) notice. It is useful to confirm this practice in the rule.

The information that identifies the attorney is changed to include telephone number and
¢lectronic-mail address, in line with similar amendments to Rules 11(a) and 26(g)(1).

Style Rule 71.1(d)(2)(A)(vii), (B)

(2) Contents of Notice.
(A) Mamn Contents Each notice must name the court * * *, The notice must also
state; * * *
(v) that the defendant may serve an answer on the plaintiff’s attorney within
20 days after service of the notice; and
(vi) that the failure to so serve an answer constitutes consent to the taking and
to the court’s authority to proceed with the action and fix the
compensation, and
(vii) that a defendant who does not serve an answer may file a notice of
appearance.
(B) Conclusion The notice must conclude with the name, telephone number. and
electronic-mail address of the plaintiff’s attorney, and an address within the
district in which the action is brought where the attorney may be served.

Committee Note

Rule 71.1(e) allows a defendant to appear without answering. Form 28 includes information
about this right in the Rule 71.1(d)(2) notice. It is useful to confirm this practice in the rule

The information that identifies the attorney is changed to include telephone number and
electrome-mail address, in line with similar amendments to Rules 11(a) and 26(g)(1).



Present Rule 78

Unless local conditions make it impracticable, each district court shall establish regular times
and places, at intervals sufficiently frequent for the prompt dispatch of business, at which motions
requiring notice and hearing may be heard and disposed of: j i

cll

Committee Note

Rule 16 has superseded any need for the provision for orders for the advancement, conduct,
and hearing of actions

Style Rule 78
(a) Providing a Regular Schedule for Oral Hearings; Other Orders. A district

court may establish regular times and places for oral hearings on motions.

UL el Y s C () Cl SO0

Committee Note

Rule 16 has superseded any need for the provision in former Rule 78 for orders for the
advancement, conduct, and hearing of actions.

July 21, 2004 draft -2-
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Civil Rules Style Project — Global Drafting Issues

v

# Issue Occurrences in the Current Status/Recommendation
Rules (v'in far-right column means resolved as noted)
1 “a party or a Only in Rule 60(b) Use “a party or its legal representative.” v
party’s legal
representative”
2 “of record” / 5(a), 11(a), 26{gX1), 26(g)2), In general, use “on the record ” Change 30{(c)(2) v
39(a), 43(e}, 65(b), 69(a) from "1n the record” to "on the record ™
“on the record” / 51(b), 51(c), 51(d)
(Style rule 5(a), 39(a), and 43(c) don't use "of
record " In context, the other uses of "of record”
“upon the record” 25(a)(1}, 25(a)(2), 30(b)(4), (e.g , "attorney of record”) are okay All uses of
30(c), 72(b) "upon the record"” have been converted to "on the
record” or been deleted New 72(a) doesn't use
“into the record” 72(a) "into the record ")
3 “action” ! “case” "Case" rather than "action” is Uniformly retain “case™ as it occurs in current rules. v
used to refer to a pending
lawsuit m Rules 1, 9(h), Exceptions
16(a)(2), 16(a)}5), 16(b)(6), 1) In Rule 1, the former reference to “suits of a civil
16{c)(13), 19{a), 26(a)(1)(E), nature” has been changed to “actions and
26(a) 2)(B), 26(a)2)(C), proceedings ”
26(b)2), 26(b)(3), 26(f), 2) In Rule 73(a) and (b), changed “case” to *action”
26(2)2)C), 27(b) 30(a)}(2X B),
30(f)(1), 31(a)(2)(B), 32(c),
50(a)(2), 35(b)(2), 56(d), 57,
63, 65(e), 71A(h), 72(a), 72(b),
73(a), 73(b), 81{c), B3(b).
4 “adverse party "/ “adverse party” — 8(b), 12(b), | Use “opposing party” unless “adverse party” 18 v

“opposing party”

15(a), 15(d), 27(a)(1), 27(a)(2),
32(a)(2), 32(a}4), 41(a)1),
56(a), 56(c), 56(e), 60(b),
62(b), 62(c), 65(a)(1), 65(b), 68

“opposing party” — 13(a),
13(b), 13(c), 13(1), 18(a},
37(af4XA), 59c)

necessary for substantive reasons

Exceptions “adverse party” is retained in the style
drafts of Rules 27(a)(1), 27(a)(2), 32(a)(2). 32(a)(4).
65(a)(1) and 65(b) Sec Prof Marcus memo (Style
556) highhighting those places where 1t may be
important to retain “adverse party ”
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“counsel” — 23(c), 23(g),
23¢h), 26(a)(1 XEX(ii1), 30(b)(4),
32(a)3), 53(a)2), and 56(d).

“attorney or counsel” - 28(c)

Issue Occurrences in the Current Status/Recommendation v
Rules (v/in far-right column means resolved as noted)
“agree” / See the st in STYLE 442 Note: This 1ssue will be addressed 1n the top-to- v
“stipulate” ! bottom review
“consent”
“allege” | “aver” “allege” or “allegation” - Uniformly use “allege” or “allegation™ rather than v
T1(bY(3), 11(c)(1), 23(dd), 23.1, | “aver” or “averment ”
56(e)
Exceptions
“aver” or “qverment” — 8(b), | Rule 8(e) changes “aver” to “plead
8(d), 8(e), 9(a), 9(b), {(c), (d), In Rule 9(a)(2), Style Subcommittee suggests
(e), (D), 10(b), 22(1}, 55(b)(2) changing “a specific negative averment” to “a
specific denial ™
Rule 10(b) changes “all averments of ¢claims or
defenses” to “a party must state 1ts claims or
defenses.”
Rule 22(1} changes “the plamnt:ff avers that the
plantiff ts not hiable” to “the plamniff denies
liabnlity ™
4
“assert” ! “state” “state” — 7(b), 8(a), 8(b), Use “assert” and “state” as i the current rules v
8(e)(2), 9(b), 9(g), 10(b), 12(b),
Which of these 12(h}(2), 13(a), 13(b), 13(g), Exception Current Rule 13(a) “pleader 1s not
verb(s) (or their 15(d), 18(b) stafing any counterclaim™ has been restyled as
variants) should be “pleader does not assert any counterclaim ™
used 1n descnibing “assert” — 4(n), 5(a), 8(b),
the act of putting 12¢a)(3)(A), 12(b), 13(d),
forth in hitigation a 13{g), 14{a), 14(b}, 14(c),
claim or defense? 15(c)(2), 18(a), 19(c), 20(a),
20(b}, 23(g)(1)(C)a), 23.1(a),
24(c), 30(c), 50(d), 56(b)
“attorney” “attorney” appears frequently. | Uniformly use “attorney” when refemng to a
“counsel” party’s legal representative v
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# Issue Occurrences in the Current Status/Recommendation v
Rules (+'in far-right column mieans resolved as noted)
9 “attorney’s fees"” / Ad), 11{c)1HA), 11(c)H2), Uniformly use “attorney’s fee(s).” v
“attorneys’ fees” / 16(0), 23(g) 1)(CYan),
“attorney fees” 23(g)(2)(C), 23(h), 23(h)(1),
26(g)(3), 30(dX3). 30(g) 1),
30(gX2), 37(a)(4)(A),(B),
37(bX2), 37(c)(1), 37(cK2),
37(d), 37(g), 45(c)(1), 54(d),
SA(dX1), S4AIENA),
54(dX2)D), 56(g),
58(a)(1XC), 58(c)(2)
10| “drected [by the “directsfed] " — 4(c)(2), In general, use “order” rather than “direct v
court] | "ordered 4(H(3), 4(g), 4{(m), 3(c),
[by the court]” 11{cX1XB), 11{c)(2), 12(a)(2), | Exceptions Do not make any change in 5(c)}2) {(too
16(a), 23(c)(2)(A), 23(c)(2)(B), | clumsy); 26(c)(1XF),((Q), and (H) (the introductory
23(e)3), 23(d), 23(e)(1)(B), words already refer to "ordering"); any of 49
23(g)(1 ) C)H(ii), 23 1, 25(c), ("direct" seems better for telling the jury what to
26(a}2)(B), 26(a)}(2)(C), do), 50(b}3) (“direct the entry of judgment™),
26(a)(3), 26(c)(8), 29, 30(dX1), | 53(b)(2) (agamn, too clumsy with "order" already in
32(c), 33(b)(3), 34(b), 37(b)(1), | the sentence, you don't want to say the order
43(e), 43(D), 49(b), S3O(b)1XC), | orders), and 59{a}2) (another one directing the
50(b)(2)(B), 50(d), 51(a), entry of judgment)
53(b)(2), 53(c), 53(d), 53(e),
53(0), 54(b). 54(d)(1),
54(d)(2)B), 56(d), 59(a),
62(h), 69(a), 70, 71A(h), 72(b),
T3(c), 77, 79(b), 81(c)
11 “Court tn the “in” = 26(c)(1}), 27(a) 1), Uniformly use *“court for the district ” v
district .7/ “court | 30(d)(4), 37(a)(1}, 37(bX 1)
for the district (Style 30 and 37 now omut the reference )
“for" — 45(a)(2)
12 | “crossclaim™ / 5{c), 7(a), 8(a), 12(a)2), Uniformly use “crossclaim™ with no hyphen v

“cross-claxm”

12(a)(3KA). 12(a)(3)B), 12(b),
13(g), 13(h), 1301), 14(a),
16(a)(13), 18(a), 22(1), 41(c),
42(b), 54(b), 55(d), 56(a), 56(b)
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# Issue Occurrences in the Current Status/Recommendation v
Rules (v'in far-right column means resolved as noted)
13 | “considered” / “consider(s]fed]” — 9(f), Uniformly use “considered v
“deemed” 37(b}(1), 50(b}, 52(a), 62(c), 78
“deem(s]fed]” — 5(c), 12(e),
15(d), 17(c), 27(a}(3), 38(c),
40, 41(a)(2), 41(d), 45{(e),
47(a), 49(a), 55(b)(2), 56(d),
65(c), 68, 72(b), 77(a),
14 | “determine” / “determine” — 11(c), 12(d), Retain the uses of "decide " v
“decide” 19(b), 23{c )} 1}A), 26(a)1XE),
26(b}2), 36(a), 50{a)(1), 50(d), | On the "determme" list, change the following to
54(b}, 54{d)(2)(C), 55(b)(2), "decide” 12(d) [now 12(1)], S0(a)(1){(A),
65(b), 65(¢), 68, 71 A(h), 54(d)}2XC), 65(b)(5), 65(e)(3), and 72(a).
THAND(1), TI(AY1)(3), 72(a)
“decide” — 53(a)1)(B),
53(g)(3), 53(g)(4)
15 | “action. brought 27(a)(4) Rule 27(a)(4) authorizes use of a deposition mn an v

wn a Untted States
district court™ /

“district court” /
“court of the United
States” / “United
States district
court”

“court of the United States™ —
17(b), 23 1, 27(a)(1}, 32{a)4},
41¢a)(1)

“United States district court’ —
1, 27(a)(1), 27(a)(4), 81(a}4),
81(a)(5}, 81(c), 82

“district court” — 7 1{a), 9(h),
16(b), 23(f), 27(b}, 40, 52(b),
62(c), 62(f), 65(e), 66, 73(a),
73(¢), 77(a), 77(c), 78,
81(a)(3), 81(a)(4), 81(a)(5),
83(a),

action “subsequently brought i a United States
district court.” Restyled rule 27 adopts the phrase
“later-filed distnict-court action ™

The style drafts change “court of the United States”
to “Unuted States court,” except in Rule 23 | where
1t 15 simply “the court ” See Marcus research
memos on thisissue STYLE 335 and 4288

The style drafts change “United States district
court” to “district court”™ 1n Rule 27, but retain
United States district court in Rule |

The style drafts generally retain “distnct court,” but
sometimes translate it simply as “court.”

Resolution Change from "district court” to "court"
m 77(c)(1) and 78
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y i

# Issue Occurrences in the Current Status/Recommendation
Rules (v'in far-right column means resolved as noted)
16 | “ensry fenter] upon | 5(d)1), 26(aX3), 34(a) Uniformly use “entry onto land ™ v
land” | “entry onto (Style 26 onuts the reference )
land”™
17 | “fadls to obey™ ! “1s | “farlfs]{ure] to obey” - 161}, Umiformly use to “fail[] to obey™ as verb phrase v
not obeyed” / 37(b)(2), 45(e)
“disobedient” Uniformly use “disobedient” as adjective.
“15 not obeyed” - 12(e)
[ “disobey” does not Note. Style draft of Rule 12 still uses “1s not
appear in the rules] | “disobedient” - 37(bX2), 70 obeyed” because the sentence 18 1n passive voice
18 | “federal statute” / 41X D), 4n)(1), 4 1(a), Uniformly use “federal statute ™ v
“United States 12(a)(1), 17(a), 24(a), 24(b),
statute” | “Act or 24(c), 38(a), 3%a), 39(c), 40,
act of Congress” 41(a)(1}, 42(b), 45(b)(2),
54(d)(1), 55(b}?2), 62(c), 64,
65(e), 69(a), T1A(h), 81(a)(2),
81(a)}3), 81(e), 83(a)(1)
19 | “federal law™ / 4(e), 41, 4(h), 4(k)(2). 4 1(b), Uniformly use “federal law ™ v
“United States law” | 17(b), 28(a), 28(b), 43(a),
/ 71A(h), 83(b) Exception
“Constitution Rules 4{k}(2)(B) and 17(b)(3)(A) will remain “the
[and/or| laws of the Unuted States Constitution and laws ™
Untted States”
20 | “Federal Rules of “Federal Rules of Evidence’ - | Uniformly use “Federal Rules of Evidence ” v
Ewidence” / “rules 16{c)(4), 26(a)2)( A), 30(c),
of evidence” 32(a)(1), 32(a)(4), 43(a), 44 1

“rules of evidence” — 32(a),
33(c),
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# Issue Occurrences in the Current Status/Recommendation v
Rules (vin far-right column means resolved as noted}
21 | “for good cause” / “for good cause” — 26{(a)(3), Uniformly use “for good cause v
“for cause shown” / | 26{(b)(1), 32(c), 47(c), 59(c)
“for good cause Note
shown™ / “shows “for cause shown” — 6(b}, 6(d),
good cause” / 31(a)4)}, 45(bX3), 78(c) 4(d}2) and 4{m) have minor variants
“showing of good
cause” / “for valid “for good cause shown "™ - {43(a) omts the reference to good cause )
cause” 4(d)(2), 26(c), 33(b)(4), 35(a),
43(a), 44(a)(2), 55(c), 63(b),
73(b)
“shows good cause” — 4(m)
“showmg of good cause” ~
16(b)
“for vahd cause” — T1A(h)
22 | “win us discretion” 6(b), 16(a), 23(N), 39(b). 43(f), | Umformly omit “in its discretion v
62(b), 62(c), 7T1A(h)
23 | “infunder Numerous rules Note: This 1ssue will be addressed m the top-to- v

[subdvision]{"'(a)”,
etc |

Vs

w/under (a)”, efc

bottom review
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# Issue Qccurrences in the Current Status/Recommendation v
Rules (#/'in far-right column means resolved as noted)
24 | “wssue” /! “make”/ “enter” — 11(c)(1 B}, 16(b), Umiformly use “i1ssue” rather than “make” or “enter” | «
“enter” 16(e), 25(d)(1), 26(a) 1XD), n reference to orders
26(1)(4), 37(a}#)(B),
Which verb(s) (or 37(a)(4)C), 37(bX2), 53(b)(3), | Exception:
variant) should be 53(e), 65(b)2), 72(a), I} use “enter” or “entry” in reference to entry of
used mn referring to a judgment
judge’s creation “1ssue” — 4(b), MK} 1XB),
(1ssuance, making, 4 1(b), 11{c)(2)(B), 16(b),
entry) of a court 65(a), 65(c),
order?
“make” — 12{e), 16(f), 17(c),
20(b), 23 2, 26(c), 27(a)}2),
27(a)(3), 27(b), 35(b)(1),
37(b)(2), 37(c)(2), 37(d), 41{(d),
42(a), 53(e), 56(d), 56(f), 62(g),
71, 78,
25 “qust” / “qust™ / “yustice requires” / Resolution In 26{c)(1), omut "that justice requires”, | +
“appropriate” } “interest of justice” — 8(c), i1 28(b)(2), om1t "m an appropnate case”, and in
“Iwhen] {if} qustice | 12(e), 13(£), 15(a), 15(d), 16{D), | 56(f}3), change "appropriate” back to "just"
so requres”/ 21, 26(c), 26(d), 27(a}2), See STYLE 462, Kimble memo on “qualifiers and
“which justice 27(a)(3), 28(b), 35(b)( 1), mtensifiers ™
requires” | “in the 37(a)(4)(C), 37(b)(2), 37(d),
interest of justice” 56(d}, 56(f), 60(b), 61, 63(b),
71A(h),
“appropriate” ~ 23(d), 23 2,
62(g),
26 | “"make any fjust’] “may make any order which Resolution no changes to style drafts v
order” Justice requires” - 26(c)
Should “any order” “may make such orders 1n

always be qualified
with a term such as
“ust™

regard to the farlure us ure
Just” — 37(d)

“make any order appropriate
to preserve the status quo or
the effectiveness of the
judgment

subsequently to be entered ”
62(g)
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# Issue Occurrences in the Current Status/Recommendation v
Rules (v'in far-right column means resolved as noted)
27 ) “punor” ! “mfamt” “afant” — Ae), 4D, 4(g), Uniformly use “minor.” v
17(c). 55(b)(1), 55(b)(2)
“minor"— 27(a)(2)
28 | “file” / "make” “makefs] a motion” — 12(g), Style draft of 12(g) retains “make a motion v
27(b), 30(d)(4) Style draft of 27(b} adopts “may move ”
(in reference to a Style draft of 30{d)(4) translates the current rule
motion) language — “suspended for the time necessary to
make a motion for an order” to “fime necessary to
obtain an order.”
“motion made” - 6{(b), 12(f), 6(b) and 12{{) retain “motion made”
“motion filed” — 52(b) 52(b) retains “motion filed”
“may move” - 56(a), (b) Style draft of 56(a) adopts “motion may be filed”
and 56{b) retains “may move”
Resolution no changes to style drafis
29 | “must”/ “may”/ The tssue arises throughout the | Note: This ssue will be addressed 1n the top-to- v
“should™ rules bottom review
“must not” ! “may See research reports trom Prof. Rowe (STYLE 196)
not” and commuttee staff (STYLE 209:)
“must” / “should”
30 | "nonmjury trial” / “trial without a jury” — 39(c), | Umformly use “nonjury tral » v
“trial without a 52(c), 63
jury”
“nonjury trial " - 73(a)
31 “onits own"/ “on 4(m}, 5{c), 11{c)}1)B), Uniformly use “on its own ” v
s own mitiative” / T{e)(2)B), 12(1), 16(1), 21,
“on its own 26(b)2), 26{(g)(3), 39(a), 3%c),
motion”/ 59(d), 60(a), 73(b), 81(c)
[note “sua sponte”
docs not appear in
the rules]
32 | “onmetion” ! The 1ssue anses throughout the | Uniformly use “on motion ” v

“upon motion”

rules
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“party” be used to
refer to a pleading
party”

Resolution No need to change

# Issue Occurrences in the Current Status/Recommendation v
Rules (v'in far-right column means resolved as noted)
33 | "On fupon] “fon] [uponj [afier] notice” — | Resolutton In general, preserve the language of the | v
reasonable notice” / | 4(m), 11(c), 12(a)(4)(A), 12(e), | current rules In some cases, however, the style
“on notice” 14(a), 2&(b), 35(a), 40, 44 1, drafts adopt “on notice” instead of “on reasonable
45(c)(2)(B), 55(b)4), 53(h)(1), | notice™
There are numerous | 59(d), 67
variations on these, One change Delete “proper” mn 37(d)(1)(A)(1)
as noted here. “reasonable notice” — 16(d),
26(b)(2), 30(b)(1), 32(a), 37(a),
“fwith] prior notice” —
30(b)3), 45(b)(1),
“prompt notice” — 30(£)(3)
“proper notice " -- 37(d)
34 | “opportunity to be “opportunity to be heard” — Uniformly use “opportunity to be heard ” v
heard"” / 37(a}4), 37(c), 53(b)(1),
“opportunity for 53(b)(4), 53(g)(1), 53(h)(1),
hearing” 59(d)
“opportunity for hearing” —
37(g)
35 | “pleader” “pleader” - 8(a), 8(b), 9a), The style drafts substitute “party” for “pleader” in v
12(b), 13(a), 13(e), 13(f), 19(c) | all instances where the current rule uses “pleader”
Should “pleader” or except i1 Rules 8(a) and 13(a)
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Issue

Occurrences in the Current
Rules

Status/Recommendation
(vin far-right column means resolved as noted)

v

36

“permit” / “allow”

“allowfed]” - &(a), 4c)(1),
Hd)(2)(F), 4()(2), 4(1)(3), 4(1},
6(a), 6(b), 7, 14(b), 16(c)(15),
17(a), 25(b), 27(b), 30(d)(1),
30(e), 32(a}(3)(E), 32(dX3XC),
36(a), 37(b)(2)(B), 43(a),
45(b)(1), 45(c)(3)(AX1), 47(b),
SO(bY(1)(A), 54(d), 62(d), 68.
T1A(d)(4), T1A(e), T1A(D,
T1A(hY, 77(c), 77(d),

“permutfted] ” — 5(d), 5(e),
6(b), 6(d), 8(d), 12(a)(4), 12(b),
12(e), 12(), 12(g), 12(h)(1),
12(h){2}, 13(e), 15(a}, 15{c)(1},
15(d), 16(b)(4), 22(1), 23(D),
24(a), 24(b), 26(b)(2), 26(c),
26(f), 30(c), 32(a)(1}, 32(a)4),
33(c), 33(d), 34(a), 34(b),
36(b), 37(a)(2XB), 37(b)}2),
37(c)(1), 43(a), 44(a)(2),
45(a)(1)(C), 45(b)(2),
45(e)H2)(A), 45(c)(2)(B), 47(a),
34(d)(1), 56(e), 56(D), 59(c),

65 1,67, 71A(h), TLA(D), 77(d)

Use “permit” rather than “allow,” except in
reference actions that are controlled by a rule
Change “permut” to “enable” 1n Rules 33(d) and
56(1)

v

37

“prescribed in”/
“prescribed by /
“provided in™ /
“provided by "

“as provided” / "us
prescribed” ! “in
accordance with” /
“in the manner
provided” /
“pursuant to”
“under”

various rules

Note: This issue will be addressed 1n the top-to-
bottom review
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# Issue Occurrences in the Current Status/Recommendation v
Rules (v'in far-right column means resoived as noted)
38 | “pretrial 16, 26(a)(1), 26(f), 33(c), 36(a) | Use “pretrial conference” when reference 1s generic, | v
conference” but not when it 1s specific
“Rule 16(b) conference™
To what extent can | appears 1n 26(f) Style 16 and 36(a) use “pretnal conference” m a
this term be used generic sense
genencally for all “Rule 26(f) conference”
types of pretnal appears 1 26{a)(1) Style 26 continues to refer to a “16(b)” conference
judge-party and, internally, to the “26(f)” conference These
conferences specific references were retained and seem
(including appropriate
scheduhng,
settlement, and {Style 33 no longer makes any reference )
status)?
39 | “guestion of law or | “guestionfs] of law or fact”- The style draft translates “question of law or fact ™ v
fact” 20(a), 23(a), 23(b)(3), 24(b), to “legal or factual question™ in Rule 20(a), but the
42(a) style draft retains “question of law or fact” m Rule
24(b), 42{a)
“1ssue of fact” “1ssuefs] of fact” - 38(c), Style draft of Rule 38(c) translates “issues of fact”
49(a), 49(b) to ““factual 1ssues ” Style draft of Rule 49(a) and (b)
retamns “issue[s] of fact ™
“question of law” “question of law” — 44 1 The style draft retains “question of law™ 1 Rule
441
“factual contentions " - The style draft retamns “factual contentions™ in Rule
L1(b)(3), 11(bX4) 11(b)(3) and (4)
Resolution' No changes to style drafts, except m
Rule 20(a)}(1)(B) change “legal or factual question™
to “question of law or fact ”
40 | “reasonabic LI(c) 1M A), 16(1), 26{g)X3), Resolution ok to vary these, but 11{c) and 26(g) v

expenses imcurred

Regarding the
motion? For the
motiwon?

30(g)(1), (2), 37(a)(4)(A), (B),
and (C), 37(bX2). (X(1), (cX2),
(c)(d), and (g), 56(g)

should be consistent
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# Issue Occurrences in the Current Status/Recommendation v
Rules (v/in far-right column means resolved as noted)
41 | “secure” / “obtain | The rules use Uniformly use “obtam.” v
“obtainfed][ing [{uble]”
throughout Exception: Rule 1, because of tradition, and Rule
62(c) and (h}, which would either need to retain
Rule 37 used both obtain and “secure” or use a different phrasing
secure. “secure” at
37(a}(2)(A) and (B), but
“obtain” at 37(a)(4)
“secure” otherwise appears
enly in 1, 62(c), and 62(h)
42 | “service of summons | “service of [a] summons” — Resolution. v
or [other] ltke 4(d)(1), 4(2), 41)(2), 4(n)2),
process” ! “service | 5(a), 27{aX2), 81{(c) 1) Change Rule 4(g) to "service of a summons "
of process” 2) Change Rule 59(c) from "after service™ to "after
“service of process” - bewng served "
Hd)2XA), 4(e)(2), 4h)(1), 3) Change Rule 71 1(d)2)(A)(v) from "after service
12(b)(5), 12¢(h){(1), 19(a), of the notice” to "after being served with the
notice "
“after service” 5(d), 6(e), 11(c), 12(ax1),
[after . 1s 12(a)(2), 12(a)(3). 12(a}4)(B),
served” / “after 12(f), 15(a), 16(b), 25(a)(1},
being served ™ / 26(a)(1), 31(a)(4), 32(d)}3)C),
“afrer has been | 33(b)(3), 33(d), 34(b), 36{a),
served” 37(d), 38(b), 38(c), 41(c),
45(cX2XB), 53(g)(2), 56(a),
539(c), 68, T1A(d)(2) 71 A(e),
72(a), 72(b), 81(c)
43 | “state in which the “located” - He)(1), Uniformly use “state where the district court 18 v

district court 1
located” ! “state m
which the district
court 1s held”

4(k)(IXA), 4(n)(2), 4 L(a)

“held” - 6(a), 17(b), 64, 69(a),
81(e)

located.”

12
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# [ssue Occurrences in the Current Status/Recommendation v
Rules (v/in far-right column means resolved as noted)
44 | “substantal 8(D), 16(f) (twice), 19(a), Resolution Delete “substantial” from Rule 8(f) v
[ustice] [rights]” /| 23(b)(1)(BY, 25(d)(1), 26(b)(3)
“substantially (three times), 26(g)(3), 33(d), (The style drafts of Rules 1-37 & 45 generally
fusafied] fimpawr] | 37a)4)(A), 37(a)(4)(B), retain the current rule language (repeating
[verbatim] 37(bX2), 37(c)(1), 37(c)(2), “substantially™ or “substantial” 1n the style drafts),
[unprepared]” 37(d), 45(c)3X B)(ut)twrce), while the Rule 38-63 style draft deletes
51(d)}2), 56(d)twice), “substantial ” See STYLE 462, Kimble memo on
61(twice), “qualifiers and mtensifiers.”)
45 | “that 17 "who s | “thats” - 4(d)(2), 4(h), 9(a), Resolution ok to vary v
Which phrase(s) “who 1s” - 4(c)(2), 4(k}1)(B),
should be used when | 14(a), 17(b), 19(a), 25(d),
discussing a party or | 26(a)(2)(B}, 26(bX4)(B), 28(c),
potential party that 31(a)(3), 37(a)(1), 45(b)( 1),
can be erther a 45(b)2), 45(c)(2)(B),
natural person or an | 45(c}¥3XA), 63, 65(c), 71,
organization (1 ¢, 77(d)
govermment agency,
corporation, “party which 1s” — 1 1{c){(5)(B)
partnership)?
“defendant who” -- 4(d)X( 1),
AkX1), (2). 14(c)
46 | “the court shall 37(a)(4), 37(b)(2), 37(c)(2), Resolution ok to vary v
require  unless the | 37{d)
court finds
restyle to
“the court must
require  unless
ar
“the court must
requirc  But the
court may not order
g
47 “trial of all 1ssues” 39(a), 7i(h) Uniformly use “trial on . issues.” v
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# Issue Occurrences in the Current Status/Recommendation v
Rules (vin far-right column means resolved as noted)
48 ¢ “trial by jury”/ “trial by jury” — 38(a - €), 39 (a | Uniformly use “jury tral,” except for 38(a) and v
“tried before a - ¢), 42(b), 49(a), 50(a) 1), 39(a), which retamn “tnal by jury
Jury” 55(b)(2), 57, 59(a), 65(a)2),
71A(h), 71A(k), 79(a), 8i{c)
“tried before a jury” — 32(c)
49 | “wawvelr]” 4(many), 8(c), 12(b), 12(h), Uniformly use “waiver.” v
“waiving "/ 24(c), 26(a)(3), 32(dX1)
32(d)(2), 32(dX3)(A),
32(d)(3)(B), 32(d)(3)C),
32(d)(4), 33(b)4), 35(b)(2),
38(d), 45(c)(3)(A )}, 49(a),
53(b)(3), 7T1A(e), 81(c)
50 | "writing”/ “paper” | "writing” - 401)(1){(A), 34(a) Resolution no changes to style drafis v
“paper” — 5(a), 5(d}, 5(c}, 6(a),
6(e), 7(b)(2), 11(a), 11(b),
LHETA), 45(e)2HA), 56(e),
65 1, 77(a), 77(d), 79(a)
51 | cross-references Arses frequently throughout Note: This 1ssue will be addressed n the top-to- v
the Civil Rules bottom review
and
hortatory references
52 | geographic Rules 4(d)(I(E), 4(d)(2), Resolution No changes to style drafis v

references  any
judicral district of
the United States ™ /
“the United States ™
! “the United States
OFr a territory or
tsular possession
subject to the
Jurtsdiction of the
United States ”

4(d)(3), 4(e), 4(D), 4(g), 4h)(1),
(2), 4kX1)(B), HD(2), 4 1(b),
12(a)(1XA)(1i), 25(a)(3), 28(a).
30(a)(2)(C), 32(a)(3X(B),
44(a)(1), 45(b)(2),
TIA(DY(3XA)

{(Subcommutiee A decided that the restyled rules
should continue to use the geographic terms used n
the corresponding provisions of the current rules
This decision 1s reflected m the latest style drafts )

Research and email exchanges on this 1ssue include
STYLE 35,42,43,48,49, and 118

14
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# Issue Occurrences in the Current Status/Recommendation v
Rules (v/in far-right column means resolved as noted)
5% | governmental Rules 4(1), 4(), 12(a)(2), (3), Resolution v

agencies, officers,

employees, and
other
instrumentalities

13(d), 15(c)(2), 24(bX(2),
24(c)(2), 30(b)(6), 31(a}3),
32(a)(2), 33(a), 45(b)(1),
54(d)(1), 55(e), 62(e), 65(c),
81(2)(3), 81(D)

1) In Rules 4(1)}(2), 4(1)(3) and (4)(1}{4XB) change
to "a Umited States agency or corporation” and "a
United States officer or employee "

2) In the first clause of Rule 5(c)(2), reverse the
order of "agency™ and "officer "

15










STYLE 611

Proposed Amendments to the Federal Rules of Civil Procedure

Restyled Rules 1 through 15

September 29, 2004

[This is the version approved for tentative publication — STYLE 277 — with proposed revisions in
redline/strikeout format to reflect resolution of “global” 1ssues, the “top-to-bottom review, " and
certain other ttems as noted n footnotes |
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L. SCOPE OF RULES — ONE FORM OF ACTION

Rule 1. Scope and Purpose of Rules

Rule |

SCOPE OF RULES; FORM OF

TITLE L
ACTION
Rule 1. Scope and Purpose

These rules govern the procedure i the United States
district courts 1n all suits of a civil nature whether cognizable
as cases at law or in equity or 1n admuralty, with the
exceptions stated in Rule 81 They shalt be construed and
administered to secure the just, speedy, and mexpensive
determination of every action

These rules govern the procedure n all civik actions and
proceedings in the United States distact courts, except as stated
in Rule 81 They should be construed and admimstered to
secure the just, speedy, and mexpensive deternmnation of every
action and proceeding

COMMITTEE NOTE

The language of Rule 1 has been amended as part of the general restyling of the Civil
Rules to make them more easily understood and to make style and termunology consistent
throughout the rules These changes are intended to be stylistic only

The merger of law, equity, and admiralty practice 1s complete. There 1s no need to carry
forward the phrases that initially accomplished the merger

[The former reference to *‘swits of a civil nature” 1s changed to the more modern “actions
and proceedings.” This change does not affect the question whether the Civil Rules apply to
summary proceedings created by statute See SEC v McCarthy, 322 F.3d 650 (9th Cir 20603);
see also New Hampshire Fire Ins Co. v Scanlon, 362 U S. 404 (1960) |

Civit Rules 1-15
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Rule 2

Rule 2. One Form of Action Rule 2. One Form of Action

There shall be one form of action to be known as “civil There 15 one form of action —— the “civil action 2
action”

COMMITTEE NOTE

The language of Rule 2 has been amended as part of the general restyling of the Civil
Rules to make them more easily understood and to make style and terminology consistent
throughout the rules. These changes are intended to be stylistic only.
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Rule 3

I[. COMMENCEMENT OF ACTION;
SERVICE OF PROCESS, PLEADINGS,
MOTIONS, AND ORDERS

Rule 3. Commencement of Action

TITLE II. COMMENCING AN ACTION;

SERVICE OF PROCESS,
PLEADINGS, MOTIONS, AND
ORDERS

Rule 3. Commencing an Action

A civil action 15 commenced by fihng a complaint with
the court

A avil action 15 commenced by filing a complaint with the
court

COMMITTEE NOTE

The caption of Rule 3 has been amended as part of the general restyling of the Civil
Rules to make them more easily understood and to make style and terminology consistent
throughout the rules. These changes are intended to be stylistic only.

Civil Rules 1-15

September 29, 2004




Rule 4. Summons i

T

Rule 4

Rule 4. Summons

(a}) Form. The summons shall be signed by the clerk, bear |
the seal of the court, 1dentify the court and the parties, be i
directed to the defendant, and state the name and address of
the ptaintiff’s attomey or, 1f unrepresented, of the plaintiff It
shall also state the time within which the defendant must
appear and defend, and noti1fy the defendant that farlure to do
so will result 1n a judgment by default against the defendant
for the rehef demanded n the complaint  The court may
allow a summons to be amended

(a) Contents; Amendments.
(1) Contents. The summons must
(A)
(B}
(&)

name the court and the parties,
be directed to the defendant,

state the name and address of the plainuff’s
attommey or — 1f unrepresented — of the ptainnff,

(D)

state the time within which the defendant must
appear and defend,

(E) notify the defendant that a failure to appear and
defend will result in a default judgment against
the defendant for the rehief demanded in the

complaint,
(F)
Gy

be signed by the clerk, and
bear the count’s seal

(2) Amendments. The court may pernut atew-a
summons to be amended

(b) Issuance. Upon or after filng the complaint, the
plaintiff may present a summons to the clerk for signature and
seal If the summons 15 1n proper form, the clerk shall sign,
seal, and issue 1t to the plamuff for service on the defendant
A summons, or a copy of the summons if addressed to
multiple defendants, shall be 1ssued for each defendant to be
served

(b) Isswance. Upon or after filing the complaint, the plaintiff
may present a summons to the clerk for signature and seal
If the summons 15 properly completed, the cierk must sign,
seal, and 1ssue it to the plamntff for service on the

defendant A summons — or a copy of a sumimons that 1s

addressed to multiple defendants — must be 1ssued for cach

defendant to be served

Civil Rules t-15 5

September 29, 2004
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(¢} Service with Complaint; by Whom Made

(1) A summons shall be served together with a
copy of the complaint The plaintiff is responsible for
service of a summons and complaint within the time
allowed under subdivision (m) and shall furnish the
person effecting service with the necessary copies of
the summons and complatnt

(2) Service may be effected by any person who 1s
not a party and who 1s at least 18 years of age At the
request of the plaintiff, however, the court may direct
that service be effected by a United States marshal,
deputy United States marshal, or other person or
officer specially appointed by the court for that
purpose Such an appointment must be made when
the plaintiff 1s authonzed to proceed in forma
paupens pursuant to 28 U S C § 1915 or1s
authonzed to proceed as a seaman under 28 US C §
1916

(c) Service

(1) In General. A summons must be served with a copy
of the complaint  The plaintiff 1s responsible for
having the summons and complamt served within the
time allowed by Rule4(m} and must furnish the
necessary copies to the person who makes service

(2) By Whom. Any person who 1s at least 18 years old
and not a party may serve a summons and complaint

(3) By a Marshal or Someone Specially Appornted.

At the plaintiff’s request, the court may order direct
that service be made by a United States marshal or
deputy marshal ¢r by a person specially appomted by
the court The court must so order dirsetf the
plamttff1s authorized to proceed in forma paupens
under 28 U S C 41915 or as a seaman under 28
USC §i916

Civil Rules 1-15

[
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(d} Waiver of Service; Duty to Save Costs of Service;
Request to Waive.

(1) A defendant who waives service of a summons
does not thereby waive any objection to the venue or
to the junsdiction of the court over the person of the
defendant

(2) Anndividual, corporation, or association that
15 subject to service under subdivision (), {f}, or (h)
and that recetves notice of an action 1n the manner
provided in this paragraph has a duty to avold
unnecessary costs of serving the summons To avoud
costs, the plaintiff may notify such a defendant of the
commencement of the action and request that the
defendant waive service of a summons The notice
and request

{A) shall be in wnting and shall be
addressed directly to the defendant, 1f an
individual, ot else to an officer or managing or
general agent (or other agend authonized by
appointment or law to recerve service of process)
of a defendant subject to service under
subdivision (h),

! (B) shall be dispatched through first-class
mail or other reliable means,

(C) shall be accompanied by a copy of
the complamt and shall identify the court in
which 1t has been fited,

(D) shall inform the defendant, by means
of a text prescribed 1n an official form
promulgated pursuant to Rule 84, of the
consequences of comphance and of a failure to
comply with the request,

Rule 4

(d) Waiving Service.

(1) Requesnng a Waiver. An imdividual, corporation, or
association that 15 subject to service under 4(e), (), or
{h) has a duty to avord unnecessary costs of serving the
summons Fe-avetd-eosts The plaintiff may notify such
a defendant that an action has been commenced and
request that the defendant waive service of a summons
The notice and request must

. (A) be in wnting and be addressed
i (i
i

to the individual defendant, or
{ii} for a defendant subject to service under Ride
4(h}, to an officer, a managing or general
agent, or any other agent autherized by
appointment or by law to receive service of
process,

{(B) name the court where the complamni has been filed
and be accompamed by a copy of the complaint,
two copies ot a waiver form, and a prepaid means

for returning the form,

{C) nform the defendant, using text prescnbed 1n an

Oefficial Fform | A premulgated-underRule 84, of

the consequences of warving and not waiving
service,

(E)} shall set forth the date on which the
request 1 sent,

(F) shall allow the defendant a
reasonable hme 1o return the waiver, whach shall
be at least 30 days from the date on which the
request ts sent, or 60 days from that date (f the
defendant 1s addressed outside any judicial
district of the United States, and

(G) shall provide the defendant with an
extra copy of the notice and request, as well as a
prepaid means of compliance in writing

. If a defendant located within the United States fails to
comply with a request for waiver made by a plaintiff
located withun the United States, the court shall
impose the costs subsequently mncurred in effecting
service on the defendant unless good cause for the
faiture be shown

(D)
(E)

state the date when the request 1s sent,

give the defendant a reasonable time of at least 30
days after the request was sent — or at least 6{}
days if the defendant 1s addressed outside any
Juchctal district of the United States' — - to return
the waiver, and

(F) be sent by first-class mail or other rehiable means

Fatlure To Waive. If a defendant located within the
United States fails, without good cause, to sign and
return a warver requested by a plamtff located within
the United States, the court must impose on the
defendant_

2)

(A} the costs later incurred 1in making service, and

(B) togetherwsth-the costs, including reasonable
attorney’s fees, of any motion required to collect
those theseservice costs

1 The Style Subcommuitee would prefer to say “or at least 60 days 1f sent to the defendant outside any judicial district of the
United States ”

Kimble and Cooper agree that the use of “addressed™ in present Rule 4{d) creates style problems In present 4(d)(2)(A),
and the parallel provision in Style 4(d} 1 A}, “addressed™ seems to mean “1dentify the person™ Cooper has read

Crvil Rules 1-13 7 September 29, 2004




{3) A defendant that, before being served with
process, tumely returns a warver so requested 18 not
required to serve an answer to the complaint until 60
days after the date on which the request for waiver of
service was sent, or 90 days after that date 1f the
defendant was addressed outside any judicial district
of the United States

{4) When the plaintiff files a waiver of service
with the court, the action shall proceed, except as
provided in paragraph (3), as 1f a summons and
complaint had been served at the time of filing the
walver, and no proof of service shall be required

{5) The costs to be umposed on a defendant under
paragraph (2) for failure to comply with a request to
waive service of a summeons shall include the costs
subsequently incurred in effecting service under
subdivision (¢}, (f), or (h), together with the costs,
including a reasonable attorney’s fee, of any motion
required to collect the costs of service

(e) Service Upon [ndividuals Within a Judicial
District of the United States. Unless otherwise provided by
federal law, service upon an individual from whom a waiver
has not been obtained and filed, other than an infant or an
incempetent person, may be effected n any judicial distnct of
the Umted States

(1) pursuant to the law of the stale in which the
district court 1s located, or in which service 1s
effected, for the service of 2 summeons upon the
defendant in an action brought in the courts of general
Junsdiction of the State, or

{2) by delivening a copy of the summons and of the
complaint to the individual perscnally or by leaving
copies thereof at the indtvidual’s dwelling house or
usual place of abode with some person of suitable age
and discretion then residing therein or by delivering a
copy of the summons and of the complatnt to an agent
authonzed by appoimntment or by law to receive
service of process

ol

Rule 4

(3) Time To Answer After a Waiver. A defendant who,
that-before being served with process, timely returns a
warver need not serve an answer to the complaint uniil
60 days after the date when the request was sent — or
untit 90 days after it was sent if the defendant was
addresa;.ed outstde any judicial district of the United
States “

{4y Results of Filing a Warver, When the plainuff files a
warver, proof of service 15 not required and, except as
provided in Rute-4(d)3), these rules apply asifa
summons and complaint had been served at the time of

filing the waiver

(3) Jurisdiction and Venue Not Waived. Waiving service
of a sumnmons does not waive any objection to personal

Junsdiction or to venue

(e} Serving an Individual Within a Judicial District of the
United States. Unless federal law provides otherwise, an
individual — other than a minor, an incompetent person, or
a person whose waiver of service has been filed — may be
served 1n a judicial dismiet of the United States by

(1)  following state law for serving a summons tn an action
brought 1n courts of general jurisdiction 1n efthe state
where the district court s located or where service 1s

made, or

(2) domngany of the following

(A) delivering a copy of the summons and of the
complaint to the individual personally,

(B) leaving a copy of each at the individual’s dwelling
o1 usual place of abode with someone of suitable
age and discretion who resides there, or

(C) dehvering a copy of each to an agent authorized
by appointment or by law to recerve service of
process

“addressed” in present 4(d)(2)(F) and Style 4(d)(1)}E) to carry forward this meaming -- 1t refers, or may be read to refer, to
the defendant’s regular address  Thus it could happen that a plamti {f “addresses™ a defendant habitually resident in the
Umited States, but on learning that the defendant 1s temporarily absent from the United States actually “sends” (or resends)
the notice 1o the defendant outside the United States [t 1s not clear whether the defendant 1s “addressed” outside the United
States in the mearung of the present rule  The purpose of atlowing 60 days, however, 15 to recogmize the delays entatled by
some modes of international communications [t may be approprtate to reselve any possible ambiguity in the present rule by

adopting the functional “sent

2 The Style Subcommittee would prefer to say “unul 90 days after it was sent to the defendant outside any judicial distnct of

the United States ™

Cooper: Same as note 1 above

Civil Rules 1-t5
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{f) Serviee Upon Individuzals in a Foreign Country,
Unless otherwise provided by federal law, service upon an
individual from whom a waiver has not been obtained and
filed, other than an infant or an incompetent person, may be
effected 1n a place not within any judicial district of the United
States

(1) by any intemationally agreed means reasonably
calcutated to give notice, such as those means
authonzed by the Hague Convention on the Service
Abroad of Judicial and Extrajudicial Documents, or

(2) 1f there 1s no internationally agreed means of
service or the applhicable international agreement
allows other means of service, provided that service 1s
reasonably calculated to give notice

(A) 1n the manner presenbed by the law
of the foreign country for service in that country
itk an action 1n any of 1ts courts of general
Junsdicoion, or

(B) as directed by the foreign authority in
response to a letter rogatory or letter of request,
or

(€C) unless protubited by the law of the foreign
country, by

(1) delvery to the mdividua!
personally of a copy of the summons and
the complaint, or

(ii) any form of mail requiring
a signed receipt, to be addressed and
dispatched by the clerk of the court to the
party to be served, or

(3) by other means not prolbited by iternational
agreement as may be directed by the court

(g) Service Upon Infants and Incompetent Persons.
Service upon an infant or an incompetent person s a judicial
district of the United States shall be effected in the manner
prescribed by the law of the state in which the service 1s made
for the service of summons or other like process upon any
such defendant in an action brought in the courts of geneial
Junsdiction of that state  Service upon an infant or an
incompetent person 1n a place not within any judictal district
of the United States shall be effected in the manner prescrnibed
by paragraph (2}A) or (2}B) of subdivision (f} or by such
means as the court may direct

|
|
|
o

Rule 4

(f} Serving an Individual in a Foreign Country. Unless
federal law provides otherwise, an individual — other than
a miner, an ncompetent person, or a person whose waiver
ofserviee has been filed — may be served at a place not
within any judicial district of the Urnited States

(1) by any internationally agreed means of service that 15
reasonably calculated to give notice, such as those
authorized by the Hague Convention on the Service
Abroad of Judicial and Extrajudicial Docurnents,

(2) 1f there 1s no internationally agreed means® efservice
or If an international agreement allows other means ef
sePviee, by a method that 1s reasonably calculated to
give notice
(A} as prescribed by the foreign country’s law for

service 1n that country 1n an action in its courts of
general Jurisdiction,
(B) as the foreign authonty directs in response to a
letter rogatory or letter of request, or
{C) unless prolubited by the foreign country’s law,
by
(i) dehvering a copy of the summons and of the
complaint to the individual personally, or
(ii) using any form of mail requiring a signed
receipt, addressed and sent by the clerk to
the mdividual, or
(3) by other means not prolubited by international

agreement, as the court orders-directs

(2) Serving a Minor or an Incompetent Person. A minor or
an mcompetent person n a juchaal distrct of the Umted
States must be served by following state law for
servingsersee-of a sammons or like process on such a
defendant in an action brought 1n the courts of general
Junsdection of the state where service 1s made A minor or
an incompetent person who s maplase-not within any
Judicial district of the Untted States must be served in the
manner prescribed by Rude-4{)(2)A), (D(2)B), or (N(3)

Cooper: | had a hard time understanding this en my most recent review, for reasons attrtbutable to the present rule more
than the Style simphfication (1) allows service by any intemationally agreed means What (2) means 1s that “other means”
may be used when the international agreement recognizes that service may be made by means not described n the
agreement It would be clearer to say that “or f an intermational agreement allows means not specified, by a method * * *
I recogmze that this 1s not elegant, but it should be considered Kimble: As much as I'd rather not add words. 1f the
Advisory Committee agrees with Cooper, I think ['d say "or 1f an 1nternational agreement allows but does not specify other

means, by a method, etc "

C1vil Rules 1-15
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(h) Service Upon Cerperations and Associations.
Unless otherwise provided by federal law, service upon a
domestic or foreign corporation or upon a partnership or other
unincorporated assoctatton that 1s subject to sust under a
common name, and from which a waiver of service has not
been obtained and filed, shall be effected

(1) 1n ajudicial district of the United States 1n the
manner prescnbed for individuals by subdivision
{e) 1}, or by delivening a copy of the summons and of
the complant to an officer, a managing or general
agent, or to any otber agent authonzed by
appomtment or by law to receive service of process
and, 1f the agent s one authonzed by statute to
recetve service and the statute so requires, by also
mailing a copy to the defendant, or

(2) 1naplace not within any judicial chstrict of the
United States in any manner prescribed for
ndividuals by subdivision (f} except personal
delivery as provided in paragraph (2} C)(1) thereof

Rule 4

(h) Serving a Corporation, Partnership, or Association.
Unless federal law provides otherwise or the defendant’s
watver efservee has been filed, a domestic or foreign
corporation, or a partnership or other unincorporated
assoclafion that 1s subyect to sutt under a common name,
must be served

1

1n a judicial distnct of the United States

(A) m the manner prescrnbed by Rade-4(e)(1) for
serving an individual, or

(B) by delivenng a copy of the summons and of the
complaint to an officer, a managing or general
agent, or any other agent authonzed by
appointment or by taw to receive service of
process and — 1f the agent 1s one authonized by
statute and the statute so 1equires — by also

mathing a copy of each to the defendant, or

(2) ata place not within any judicial distnict of the United
States, in any manner prescribed by Rule-4(f) for
serving an individual, except personal delivery under

Rarte-HDZNCH1)

1
1
|

- S —
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(i} Serving the United States and Its Agencies,
Corporations, Officers, or Employees.

m

Service upon the Umted States shall be etfected

{A)by dehivering a copy of the
summons and of the complaint to the United
States attorney for the distnct in whuch the action
18 brought or to an assistant United States
atiomey or clencal employee designated by the
Untted States attorney m a writing filed with the
clerk of the court or by sending a copy of the
summons and of the complaint by registered or
certified mail addressed to the c1vil process clerk
at the office of the United States attorney and

(B} by also sending a copy of the
summons and of the complaint by registered or
certified mail to the Attorney General of the
United States at Washington, District of
Columbea, and

(C) n any action attacking the vahdity
of an order of an officer or agency of the United
States not made a party, by also sending a copy
of the summons and of the complaint by
registered or certified mail to the officer or
agency

2) (A} Service on an agency or corporation
of the United States, or an officer or employee of
the United States sued only n an official
capacity, 1s effected by serving the United States
in the manner prescribed by Rule 4(1)(1) and by
also sending a copy of the summons and
complaint by registered or certified mail to the
officer, employee, agency, or corporation

(B}  Service on an officer or employee of the
Umited States sued n an individual capacity for
acts or OMISSIONS occurnng In connection with
the performance of duties on behalf of the
Umited States -— whether or not the officer or
employee 1s sued also 1n an official capacity —
15 effected by serving the United States in the
manner prescnbed by Rule 40} 1) and by
serving the officer or employee in the manner 1
prescribed by Rule 4(e), (f), or (g)

(3) The court shall allow a reasonable time to
serve process under Rule 4(1} for the purpose of
curng the failure to serve

(A} all persons required to be served
an action governed by Rule 4(1)(2}{A), 1f the
plaintiff has served either the United States
attorney or the Attorney General of the United
States, or

{B) the United States m an action
governed by Rule 4G} 2)(B), 1f the ptaintff has
served an officer or employee of the United
States sued in an indovidual capacity

Civil Rules 1-15

Rule 4

(i)

Serving the United States and Its Agencies,
Corporations, Officers, or Employces.

(1) United States. To serve the United States, a party
must

{A) (i) deliver a copy of the summons and of the
complamt to the United States attorney for
the distnct where the action 1s brought — or
to an assistant United States attorney or
clerical employee whom the United States
attorney designates in a writing filed with
the court clerk — or

(ii) send a copy of each the summens-and-of the
complantby registered or certified manl to
the civil-process clerk at the United States
attorney’s office,

(B) send a copy of each by registered or certified mail
to the Attorney General of the United States at

Washington, D C , and

(C) 1f the action challenges an order of a nonparty
agency or officer of the United States, send a !
copy of each by registered or certified mail to the

agency or officer

(2) Agency; Corporation; Officer or Employee Sued in
an Official Capacity. To serve aan United States
agency or corporation of the-Unted States, or aan
United States officer or employee ofthe United-States
sued only n an official capacity, a party must serve
the United States and also send a copy of the summaons
and of the complaint by registered or certified mail to

the agency, corporation, officer, or employce

(3} Officer or Employee Sued Individually. To serve a
an Umted States officer or employee efthe-Untted
States sued n an individual capacity for an acts or
omissions occurming in connection with duties
performed on behalf of the United States (whether or
not the officer or employee 1s also sued 1 an official
capacity), a party must serve the United States and
also serve the officer or employee under Rute-d(e), (1),

or (g)

Extending Time. The court must allow a party a
reasonable tume to cure its farlure to

C)

(A) serve a person required to be served under :
4{1)(2), 1f the party has served either the Umted |
States attorney or the Attorney General of the
United States, or

{B) serve the United States under Bade-4(1)(3), 1f the
party has served the Unuted States officer or
employec an-officeroremployesof-the Unted
States-sued-r-anthdiadus-capactty
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(j) Service Upon Foreign, State, or Local

(1) Service upon a foreign state or a political
subdivision, agency, or instrumentality thereof shall
be effected pursuant to 28U S C § 1608

{2) Service upon a state, municipal corporation, or
other povernmental organization subject to suit shall
be effected by delivering a copy of the summons and
of the complamt to us chief executive officer or by
serving the summons and complaint 1n the manner
prescribed by the law of that state for the service of
summons ot other like process upon any such
defendant

(k) Territorial Limits of Effective Service.

(1) Service of a summons or filing a warver of
service 15 effective to establish junsdiction over the
person of a defendant

(A) who could be subjected to the
Junsdiction of a court of general jurisdiction 1n
the state in which the district court 15 located, or

(B} who 1s a party joined under Rule 14
or Rule 19 and 1s served at a place withn a
Judicial district of the United States and not more
than 100 miles from the place from which the
SUNMIMONS 15SUES, OF

(C) who s subject to the federal
mterpleader junsdiction under 28 LI S C & 1335,
or

(D) when authorized by a statute of the
United States

(2) [fthe exercise of junisdiction 1s consistent with
the Constitetion and laws of the United States,
serving a summons or filing a waiver of service 18
also effective, with respect to claims ansing under
federal law, to establish personal jurisdiction over the
person of any defendant who 1s not subject to the
jurisdiction of the courts of general jurisdiction of any
statc

Civil Rules 1-15

Rule 4

(j} Serving a Foreign, State, or Local Government.

m

(2)

Foreign Stare. A foreign state or its polhitical
subdivision, agency, or instrumentality must be served
tn accordance with28 U S C § 1608

State or Local Government, A state, a municipal
corporation, or any other state-created governmental
organization that 15 subject to suit must be served by

(A) delivering a copy of the summons and of the
complaint to its chief executive officer, or

(B) serving a copy of each 1n the manner prescnbed
by that state’s law for serving a summons or like
process on such a defendant

(k) Territorial Limits of Effective Service.

0

@

In General. Serving a surnmons or filing a waiver of
service establishes personal junsdiction over a
defendant

(A) who 13 subject to the junsdiction of a court of
general Jurisdiction in the state where the distnct
court s [ocated,

(B) who s a party joined under Rule 14 or Rule 19
and 1s served ataplaee-within a judicial district
of the Umted States and not more than 100 mles

from theplaee-where the summons was 1ssued,

O

who 15 subject to federal mterpteader jurischction
under 28 USC 4§ 1335, or

when authonzed by a federal Untted-States
statute

(D)

Federal Claim Ourside State-Court Personal
Jurisdiction. For With-respectto-a claim that anses
under federal law, serving a summans or filing a
walver of service establishes personal junsdiction over
a defendant 1f

(A} the defendant 1s not subject to junsdictron in any
state’s courts of general junsdiction, and

(B) exercising junisdiction 1s consistent with the
United States Constuution and laws

September 29, 2004




Rule 4

(1} Proof of Service. If service 1s not waived, the person () Proving Service.
effecting service shall make proof thereof to the court If
service ts made by a person other than a United States marshal
or deputy United States marshal, the person shall make
affidavit thereof Proof of service in a place not within any
Judicial district of the United States shall, 1f effected under

(1) Affidavit Regquired. Unless service 1s waived, proof of
service must be made to the court Except for service
by a United States marshal or deputy marshal, proof
must be by the server’s affidavil

paragraph (1} of subdivision (f), be made pursuant to the (2 Service Outside the United States. Service not within
apphcable treaty or convention, and shall, if effected under any juchcial distnet of the United States must be
paragraph (2} or (3) thereof, include a receipt signed by the proved as follows

addressee or other evidence of delivery to the addressee
satisfactory to the court Failure to make proof of service does
not affect the validity of the service The court may allow
proof of service to be amended (B) 1f made under Rule-4(£)(2) or (f)(3), by a recetpt
signed by the addressee, or by other evidence
satisfying the court that the summons and
complaint were delivered to the addressee

(A) 1f made under Rade4()(1), as provided in the
applicable treaty or convention, or !

(3) Validity of Service. Failure to prove service does not
affect the validity of service  The court may permus
) alew-proof of service to be amended

Civil Rules 1-15 13 September 29, 2004



Rule 4

{m) Time Limit for Service. If service of the summons ] (m} Time Limit for Service [fa defendant 1s not served
and complamnt 1s not made upon a defendant within 120 days | within 120 days after the complant 1s filed, the court —- on
after the filing of the complaint, the court, upon motion o1 on ¢ motien or oo 1ts own after notice to the plainuff - must
its own imiative after notice to the plaintiff shall disnuss the | dismiss the action without prejudice against that defendant
action without prejudice as to that defendant or direct that or order direet-that service be made within a specified time
service be effected within a specified time, provided that 1f the But 1f the plainttff shows good cause for the faiture, the
ptaintiff shows good cause for the farlure, the court shall court must extend the time for service for an appropniate
extend the time for service for an appropnate perod  This perod  This subdivision (m) does not apply to service in a
subdrvision does not apply to service 1n a foreign country foreign country under Rule-4(f) or 4(3)(1)

pursuant to subdivision {f) or ())(1)

(n) Seizure of Property; Service of Summons Not {(n) Asserting Jurisdiction over Property or Assets.
Feasible. (1) Federal Law. The court may assert jurisdiction over |
(1)y 1f astatute of the United States so provides, the property if authorized by a federal Umted-States [
court may assert jurtsdiction over property Notice to statute Nonice to claimants of the property must be
clatmants of the property shall then be sent in the given 1n the manner prescribed speeified by the statute
manner provided by the statute or by service of a or by serving a summons under thes rule
summons under this rule (2) State Law. On Upenr-a showing that personal
(2)y Upon a showing that personal junisdiction over Junisdiction over a defendant cannot, it the districa ‘
a defendant cannot, in the district where the action 1s where the acton 1s brought, be obtained with ‘
brought, be obtained wath reasonable efforts by reasonable efforts by serving a2 summons under thig !
service of summons i any manner authorized by thus rule, the court may assert junsdiction over the \
rule, the court may assert junsdiction over any of the defendant’s assets found within the distne |
defendant’s assets found within the distnct by seizing Junsdiction 1s acquired by seizing the assets under the ‘
the assets under the circumstances and in the manner circumstances and 1a the manner provided by state law
provided by the law of the state 1n which the disinct in that distnct

court 15 located

COMMITTEE NOTE

The language of Rule 4 has been amended as part of the general restyling of the Civil
Rules to make them more easily understood and to make style and terminology consistent
throughout the rules. These changes are intended to be stylistic only

Rule 4(d)(1)}(B) corrects an madvertent error 1n former Rule 4(d)(2}(G). The defendant
needs two copies of the waiver form, not an extra copy of the notice and request

Rule 4(g) changes “mfant” to “minor ” “Infant” in the present rule means “minor ”
Modern word usage suggests that “mmor” will better maintain the intended meaning The same
change from “mfant” to “minor” 1s made throughout the rules. In addition, subdivision (f)(3) is
added to the description of methods of service that the court may order; the addition ensures the
evident intent that the court not order service by means prohibited by international agreement

Rule 4(1)(4) corrects a misleading reference to “the plamntiff” in former Rule 4(1)(3). A
party other than a plaint:ff may need a reasonable time to effect service Rule 4(1)(4) properly
covers any party.

Former Rule 4(3)(2} refers to service upon an “other governmental organization subject to
sutt.” This ts changed to “any other state-created governmental organization that 1s subject to
suit.” The change entrenches the meaning indicated by the caption (“Serving a Foreign, State, or
Local Government”), and the invocation of state law It excludes any nisk that this rule might be
read to govern service on a federal agency, or other entities not created by state law.
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Rule 4.1. Service of Other Process

Rule 4.1

Rule 4.1. Serving Other Process

(a) Generally. Process other than a summons as
provided 1n Rule 4 or subpoena as provided in Rule 45 shall
be served by a Umited States marshal, a deputy Umited States
marshal, or a person specially appointed for that purpose, who
shall make proof of service as provided in Rule 4{1} The
process may be served anywhere within the terntonal hmats of
the state 1n which the district court 1s lecated, and, when
authonzed by a statute of the United States, beyond the
terntonal limits of that state

(b) Enforcement of Orders: Commitment for Civil
Contempt. An order of civil commitment of a person held to
be 1n confempt of a decree or mjunction 1ssued to enforce the
laws of the United States may be served and enforced 1n any
disintct  Other orders 1 civil contempt proceedings shall be
served in the state in which the court 1ssuing the order to be
enforced 15 located or elsewhere within the United States 1f
not more than 100 miles from the place at which the order 1o
be enforced was 1ssued

(2) In General. Process — other than a summons under Rule
4 or a subpoena under Rule 45 — must be served by a
United States marshal or deputy marshal or by a person
specrally appointed for that purpose It may be served
anywhere within the ternitonial immts of the state where the
distnict court 1s located and, 1f authonzed by a federal
Haed-States statute, beyond those limits  Proof of service
must be made under Rule 4(1)

{b)

Enforcing Orders: Committing for Civil Contempt. An
order commutting a person for civil contempt of a decree or
ijunction 1ssued to enforce federal Hated-States law may
be served and enforced in any district  Any other order in a
civil-contempt proceeding may be served only in the state
where the 1ssuing court 1s located or elsewhere in the
Umited States at a place deeattor-within 100 miles from the
place where the order was i1ssued

COMMITTEE NOTE

The language of Rule 4.1 has been amended as part of the general restyhing of the Civil
Rules to make them more easily understood and to make style and termunology consistent
throughout the rules. These changes are intended to be stylistic only

Civil Rules 1-13

September 20, 2004



Rule 5

Rule 5 Serving and Filing Pleadings
and Other Papers

j

Rule 5. Serving and Filing Pleadings
__and Other Papers

(a) Service: When Required. Except as otherwise
provided n these rules, every order required by 1ts terms to be
served, every pleading subsequent to the onginal complaint

| unless the court otherwise orders because of numerous

defendants, every paper relating to discovery required to be
served upon a party unless the court otherwise orders, every
written motion other than one which may be heard ex parte,
and every written notice, appearance, demand, offer of
judgment, designation of record on appeal, and simlar paper
shall be served upon each of the parties No service need be
made on parties it default for failure to appear except that
pleadings asserting new or additional claims for relief against
them shall be served upon them in the manner provided for
service of summons in Rule 4

In an action begun by seizure of property, in which no
person need be or 1s named as defendant, any service required
to be made pnor to the filing of an answer, claim, or
appearance shall be made upon the person having custody or
pessession of the property at the time of its serzure

|

(a) Service: When Required.

(1) In General. Unless Exeeptas these rules provide
otherwise, each of the following papers must be
served on every party

(A) an order stating that service 1s required,

(B) a pleading filed after the original complaint,
unless the court orders otherwise under Rule 5(c)
because there are numerous defendants,

(©

a discovery paper required to be served on a
party, unless the court orders otherwise,

(D)

a written motion, except one that may be heard
ex parte, and

(E)

a written notice, appearance, demand, or offer of
judgment, or any sirmlar paper

(2) Ifa Party Fails to Appear. No service 1s required on
a party who 1s i default for failing to appear Buta
pleading that asserts a new claim for relief aganst
such a party must be served on that party under Rule

4

3y Seizing Property. If an action is begun by seizing
property and no person 1s or need be named as a
defendant, any service —required before the filing of
an answer, claim, or appearance —'must be made on
the person who had custody or possession of the
property ai the time of seizure

Staff note  The dashes in Rule 5(a)(3) are in strikeout text but the markings are not visible on the printed copy

Civil Ruies 1-15
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(b) Making Service.

(1) Service under Rules 5{a) and 77(d) on a party
represented by an atterney 1s made on the attorney
unless the court orders service on the party

(2) Service under Rule 5(a) 1s made by '

{A) Delivering a copy to the person
served by

(i) handing it to the person,

(if) leavingt at the person’s
office with a clerk or other person in
charge, or 1f no one 15 1in charge leaving it in
a conspicuous place in the office, or

(iii) 1f the person has no office
or the office 1s closed, leaving 1t at the
person’s dwelling house or usual place of
abode with someone of suttable age and
discretion residing there

(B) Mailtng a copy to the last known
address of the persor served Service by mail 1s
complete on mailing

| (C) [f the person served has no known
address, leaving a copy with the clerk of the
court

(D) Delivering a copy by any other
means, including electronic means, consented to
i writing by the person served  Service by
electronic means 1s complete on transmission,
service by other consented means 15 complete
when the person making service delivers the
copy to the agency designated 1o make dehivery
If authonzed by local rule, a party may make
service under this subparagraph (D) through the
court’s transmussion facihities

(3) Service by electromic means under Rule
S(b)2}D) 15 not effective 1f the party making service
leamns that the attempted service did not reach the
person to be served

Civil Rules 1-15 17

Rule 5

(b) Service: How Made.

(1) Serving an Attorney. If a party 1s represented by an
attorney, service under thus rule must be made on the
attorney unless the court orders service on the party

(2) Servicein General A paperis served under this rule |
by

{A) handing 1t to the person,
(B) leaving it

(i) atthe person’s office with a clerk or other
person in charge or, 1f no one 1s 1n charge, 1n
a conspicuous place in the office, or

(i) 1f the person has no office or the office 15
closed, at the person’s dwelling or usual
place of abode with someone of suitable age
and discretion who resides there,

(C) mailing it to the person’s Fast known address -—
in which event service 1s complete upon matling,

(D} leaving 1t with the court clerk 1f the person’s
address 1s unknown,

(E) sending it by electronic means 1f the person
consented 1n writing— i which event service is
complete upen transmission, but 1s not effecuve
if the serving party learns that 1t did not reach the
person {0 be served, or |

(F) dehivening it by any other means that the person
consented to 1 wnting -— 1n which event service
1s camplete when the person making service
delivers 1t to the agency designated to make
delivery

(3) Using Court Facilities. 1f a local rule so authornizes, a
party may use the court’s transmission facilities to

make service under Rule-5(b} 2} E)
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Rule 5

{¢) Same: Numerous Defendants. In any action in
which there are unusually large numbers of defendants, the
court, upon motion or of its own imtiative, may order that
service of the pleadings of the defendants and rephes thereto
need not be made as between the defendants and that any
cross-claim, counterclaim, or matter constituting an avoidance
or affirmative defense contained therein shall be deemed to be
denied or avoided by all other parties and that the filing of any
such pleading and service thereof upon the plamtff constitutes
due notice of 1t to the parties A copy of every such order
* shall be served upon the parties 1n such manner and form as
the court directs

(d) Filing; Certificate of Service. All papers after the
complaint required to be served upon a party, together wath a
certificate of service, must be filed with the court withun a
reasonable time after service, but disclosures under Rule
- 26(a)(1) or (2) and the following discovery requests and
responses must not be filed until they are used 1n the
proceeding or the court orders filmg (1) depositions, {11)
mterregatories, (1) requests for documents or to permit entry
upon land, and (1v} requests for admission

{¢) Filing With the Court Defined. The filing of
papers with the court as required by these rules shall be made
by filing them with the clerk of court, except that the judge
may permnt the papers to be filed with the judge, 1in which
. event the judge shall note thereon the filing date and forthwith
! transmut them to the office of the clerk A court may by local
[ rule permut papers o be filed, signed, or venified by electronic
means that are consistent with technical standards, 1f any, that
the Judicial Conference of the United States estabhishes A
paper filed by electromic means 1n compliance with a local
rule constitutes a written paper for the purpose of applying
these rules  The cterk shall not refuse to accept for filng any
paper presented for that purpose solely because it 1s not
presented 1n proper form as required by these rules or any
local rutes or practices

{t) Serving Numerous Defendants.

(1) In General. If an action involves an unusually large
number of defendants, the court may, on motion or on
1ts own, order that

(A) defendants’ pleadings and replies to them need
not be served on other defendants,

(B} any crossclaim, counierclaim, avoidance, or
affirmative defense in those pleadings and replies
to thern wall be treated as dented or avoided by
all other parties, and

(C) the-filing efany such pleading and serving

itserviee on the plaintiff er-plemntfis-constitutes
due notice of the pleading to all parthes

(2) Notifying Parnes. A copy of every such order must
be served on the parties as the court directs

(d) Filing.

(1) Required Filings, Certificate of Service. Any paper
after the complaint that 15 required to be served —
together with a certificate of service — mwust be filed
within a reasonable time after service  A-—party-must;
wihti-areasorable tme-aflerservice-file-any-paper
after the-complaint that4s-required-to-be-served;and
mustnelude-acertifiente of service- But disclosures
under Rule 26(a)( 1) or (2) and the following
discovery requests and responses must not be filed
until they are used in the proceeding or the court
orders filing deposihions, interrogatortes, requests for
documents or to permit entry onto land, and requests
for admission \

(2) How Made—In General. A paper 1s filed by
delivering st

{A) tothe court” clerk, or

(B} to ajudge who agrees to accept it for filing, and
who must then note the filing date on the paper
and promptly send 1t to the clerk

(3) Electronie Filing, Sigmng, or Vertfication. A court
may, by local rule, allow permst-papers to be filed,
signed, or vertfied by electronic means that are
consistent with any technical standards established by
the Judicral Conference of the Umted States A paper |
filed by electronic means in comphiance with a local i
rule 15 a wntten paper for purposes of these rules

(4) Acceptance by the Clerk. The clerk must not refuse
1o file’ aceept-a paper presented-for-fihng solely
because 1t 15 not 1n the form prescribed by these rules
or by a local rule or practice

The Style Subcommittee does not believe that “court” 15 needed to clanfy the meaning of “clerk” in this context

Cooper Either choice presents problems

Kimble has properly asked what happens to a paper that a clerk “accept[s] for

filing” under the present rule? st n fact filed” Then we should say, as the Style draft does “must not refuse to file” But
once it is filed, 1s the court helpless to require submussion in proper form” 1f the court can direct that the party resubmut in
proper form or lose the benefit of the ininial filing date, treating the filing as conditional or temporary, then we are obscuring

Cuvil Rules 1-15
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Rule 5

COMMITTEE NOTE

The language of Rule 5 has been amended as part of the general restyling of the Civil
Rules to make them more easily understood and to make style and terminology consistent
throughout the rules. These changes are intended to be stylistic only

Rule 5(a)(1)(E) omuts the former reference to a designation of record on appeal
Appellate Rule 10 1s a self-contained provision for the record on appeal, and provides for
service.

Former Rule 5(b)(2)(D) literally provided that a local rule may authorize use of the
court’s transmission facilities to make service by non-electronic means agreed to by the parties.
That was not mtended. Rule 5(b)(3) restores the intended meaning — court transmission
facilities can be used only for service by electronic means.

Rule 5(d)(2)(B) provides that “a” judge may accept a paper for filing, replacing the
reference 1n former Rule 5(¢) to “the” judge. Some courts do not assign a designated judge to
each case, and 1t may be important to have another judge accept a paper for filing even when a
case 15 on the individual docket of a particular judge. The ministerial acts of accepting the paper,
noting the time, and transmutting the paper to the court clerk do not interfere with the assigned
Judge’s authonity over the action.

things by saying “must not refuse to file ™ In effect we are saying that the clerk “must file any paper that 1s not acceptable
for filing solely because * * *
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Rule 6. Time

(a) Computation. In computing any period of nme
prescribed or aflowed by these rules, by the local rules of any
district court, by order of court, or by any applicable statute,
the day of the act, event, or default from which the designated
penod of time begins to run shall not be included The last
day of the period so computed shall be included, unless it ts a
Saturday, a Sunday, or a legal holiday, or, when the act to be
done 15 the filing of a paper n court, a day on which weather
or other conditions have made the office of the clerk of the !
distnct court inaccessible, in which event the period runs untii
the end of the next day which 1s not one of the aforementioned
days When the period of time prescribed or altowed s less
than 11 days, intermediate Saturdays, Sundays, and legal
holhidays shall be excluded in the computation  As used 1 this
rule and in Rule 77(c), “legal hohday™ mcludes New Year’s
Day, Birthday of Marun Luther King, Jr , Washtngtons
Birthday, Memortal Day, Independence Day, Labor Day,
Columbus Day, Veterans Day, Thanksgiving Day, Christmas
Day, and any other day appomted as a holiday by the
President or the Congress of the Umted States, or by the state
in which the district court 1s held

! (b) Enlargement. When by these rules or by a notice
given thereunder or by order of court an act 1s required or
allowed to be done at or withurt a specified time, the court for
cause shown may at any fime 1n 1ts discretion (1) with or
without motion or notice order the period enlarged 1f request
therefor 15 made before the expiration of the penod onginatly
prescribed or as extended by a previous order, or (2} upon
motion made after the expiration of the specified pertod |
| permit the act to be done where the failure to act was the result
of excusable neglect, but 1t may not extend the ime for taking
any action under Rules 30(b) and (cX2), 52(b), 5%(b}, {d) and
(e), and 60(b), excepl to the extent and under the conditions
stated tn them

" Rule 6. Computing and Extending Time

Crvit Rules 1-15 20

Rule 6

(a) Computing Time. The following rules apply 1in
computing any tune pertod specified 1n these rules or n
any local rule, court order, or statute

(1) Day of the Event Excluded. Exclude the day of the

act, evenl, or default that begins the penod

(2) Evxclusions from Brief Periods. Exclude intermediate
Saturdays, Sundays, and legal holidays when the

pertod 1s less than 11 days

(3) Last Day. Include the last day of the period unless it
15 & Sawrday, Sunday, legal hohiday, or — if the act to
be done 1s filing a paper 1n court — a day on which
weather or other conditions make the clerk’s office
maccessibie  When the last day 15 excluded, the
penod runs until the end of the next day that 1s nota
Saturday, Sunday, tegal holiday, or day when the
clerk’s office 1s inaccessible

(4) “Legal Holeday™ Defined. As used 1n these rules,

“legal holiday” means

(A) the day set aside by statute for observing New
Year's Day, Martin Luther King Jr 's Birthday, ;
Washington’s Birthday, Memonal Day,
Independence Day, Labor Day, Columbus Day,
Veterans’ Day, Thanksgiving Day, or Chnstmas
Day, and

(B) any other day declared a holiday by the
President, Congress, or the state where the

district court 18 located

(b) Extending Time.

(1) fn General. When an act may or must be done within
a specified time, the court may, tirs-diseretton for
good cause, extend the time

(A) with or without motion or nohice tf the court acts,
or if a request 15 made, before the ongmal time or
1ts extension expires, or

(B) on motion made after the time has expred 1f the
party failed to act because of excusable neglect

(2) Excepnions. A court must may not extend the time to
act foraetngunder Rules S0(b) and (c)(2), 52(b),
59(b), (d), and (), and 6({b)}, except as those rules

allow peret
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Rule 6

(¢) [Rescinded].

(d) For Motions—Affidavits. A wnitten motion, other
than one which may be heard ex parte, and notice of the
hearing thereof shall be served not later than 5 days before the
time specified for the heanng, unless a different penod 1s
fixed by these rules or by order of the court  Such an order
may for cause shown be made on ex parte application  When
a motion 1s supported by affidavit, the affidavit shall be served
with the motion, and, except as otherwise provided i Rule
39(c), opposing affidavits may be served not later than 1 day
before the heanng, unless the court permits them to be served
at some other time,

(c} Motions, Notices of Hearing, and Affidavits.

(1) In General A wntten motion and notice of the
hearing must be served at least 3 days before the time
specified for the heanng, with the following
exceptions’

(A) when the motion may be heard ex parte,
(B} when these rules set a different penod; or

(C) when a court order — which a party may, for
good cause, apply for ex parte — sets a cifferent
pertod

(2) Supporting Affidavit. Any affidavit supporting a
motion must be served with the motion. Except as
Rule 59(c) provides otherwise, any opposing affidavit
must be served at least 1' day before the heanng,
unless the court permuts service at another time,

(e) Additional Time After Service Under Rule
5(b)(2)(B), (C), or (D). Whenever a party has the nght or1s
required to do some act or take some proceedings within a
prescribed penod after the service of a notice or other paper
upon the party and the nottce or paper 15 served upon the party
under Rule 5(b)(2¥B), (C), or (D), 3 days shall be added to
the prescnbed penod.

(d) Additional Time After Certain Kinds of Service.
Whenever a party must or may act within a speaified

tmeprescrtbed pened after service and service 1s made
under Rule 5(b){(2)(C), (D}, (E), or (F), 3 days are added to
the penod.’

COMMITTEE NOTE

The language of Rule 6 has been amended as part of the general restyling of the Civil
Rules to make them more easily understood and to make style and terminology consistent
throughout the rules. These changes are intended to be stylistic only.

Kimble: globai check whether we use the numeral |

Cooper: The Judictal Conference has sent to the Supreme Court a proposed amendment of present Rule 6(¢) We need to
find a way to flag this development when we publish the Style package One approach would be to retain present Rule 6(e)
i the left column, and add a footnote to Style 6(d) “A proposed amendment of present Rule 6(¢) 1s pending. If 1t 15
adopted, the Style Rule 6(d) will conclude “3 days are added after the time would otherwise expire under (a),”

Civil Rules 1-15
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Rule 7

[11. PLEADINGS AND MOTIONS TITLE II1. PLEADINGS AND MOTIONS

Rule 7. Pleadings Allowed; Rule 7. Pleadings Allowed; Form of
Form of Motions Motions and Other Papers
(a) Pleadings There shall be a complaint and an (a) Pleadings. Only these pleadings are allowed

answer, a reply to a counterclaim denomunated as such, an

\ (1) acomplaint,
answer to a cross-claim, if the answer contains a cross-claim, |
a third-party complaint, if a person who was not an ornginal (2) 4n answer to a complamt,
party ts summoned under the provisions of Rule 14, and a
thurd-party answer, 1f a third-party complaintis served No
| other pleading shall be allowed, except that the court may
order a reply to an answer or a thard-party answer (4) an answer to a crossclaim,

{3) an answer to a counterclaim designated as a
counterclaim,

(5) a third-party comptamt',

(6) an answer to a third-party complaint, and

{7) 1f the court orders one, a reply to an answer or a third-
party answer

(b) Motions and Other Papers (b} Motions and Other Papers.
(1) An apphcation to the court for an order shall be | (1) In General. A request for a court order must be made
by motion which, unless made dunng a heanng or by motion The motion must

trial, shall be made 1n wnting, shall state with

particulanty the grounds therefor, and shall set forth (A) be m wning unless made during a heartng or

the relief or order sought The requirement of writing wnal,
15 fulfilled 1f the motion 15 stated 1n a wnitten notice of (B) state with particulanty the grounds for seeking
the hearing of the motion the order, and

(2) The rules apphcable to captions and other (C) state the rehef sought

matters of form of pleadings apply to all motions and

other papers provided for by these rules (2) Form. The rules goverming captions and other matters

of form n pleadings apply to motions and other
(3) All motions shall be signed in accordance with ! papers
Rule 11

{¢) Demurrers, Pleas, Etc., Abolished. Demurrers, !
pleas, and exceptions for insufficiency of a pleading shatl not
be used

| R L

COMMITTEE NOTE

The language of Rule 7 has been amended as part of the general restyling of the Civil
Rules to make them more easily understood and to make style and terminology consistent
throughout the rules These changes are intended to be styhstic only

Former Rule 7(a) stated that “there shall be * * * an answer 10 a cross-claim, 1f the
answer contains a cross-claim * * *.” Former Rule 12(a)(2) provided more generally that “[a]
party served with a pleading stating a cross-clamm against that party shall serve an answer thereto
* % *” New Rule 7(a) corrects this inconsistency by providing for an answer to a crossclaim

1 The Style Subcommittee omitted as redundant the qualifying phrase “1f a persen not an enginal party is brought in under
Rule 14 ™
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Rule 7
For the first time, Rulte 7(a)(7) expressly authonzes the court to order a reply to a
counterclaim answer A reply may be as useful in this setting as a reply to an answer, a thrrd-
party answer, or a crossclaim answer.

Former Rule 7(b)}(1) stated that the wnting requirement 1s fulfilled if the motion 1s stated
i a written notice of hearing This statement was deleted as redundant because a single written
document can satisfy the wrniting requirements both for a motion and for a Rule 6(c)(1) notice.

The cross-reference to Rule 11 m former Rule 7(b)(3) 1s deleted as redundant Rule 11
applies by its own terms The force and apphcation of Rule 11 are not diminished by the
deletion.

Former Rule 7(c) 1s deleted because 1t has done its work. 1f a motion or pleading s
descnbed as a demurrer, plea, or exception for insufficiency, the court will treat the paper as if
properly captioned.

Civil Rules 1-15 23 September 29 2004



Rute 7.1. Disclosure Statement

Rule 7.1

Rule 7.1. Disclosure Statement

(a) Who Must File: Nongovernmental Corporate
Party. A nongovemmental corporate party to an action or
proceeding in a district court must file two copies of a
statement that identifics any parent corporation and any
publicly held corporation that owns 10% or more of its stock
or states that there 1s no such corporation

(b) Time for Filing; Supplementatl Filing. A party
must

{1} file the Rule 7 I{a) statement with its first
appearance, pleading, petition, motion, response, or
other request addressed to the court, and

(2} promptly file a supplemental statement upon
any change 1n the infermation that the
statement requires

(1) Who Must File. A nongovernmental corporate party must
file two copies of a disclosure statement that '

(1) denufies any parent corporation and any publicly held
corporation owning 10% or move of its stock, or

(2) states that there 1s no such corporation

{b) Time to File ferFiling; Supplemental Filing. A party

must

(1) file the disclosure statement with its first appearance,
pleading, petition, motion, response, or other request
addressed to the court, and

(2) promptly file a supplemental statement 1fapor any
change-tn-the-required information changes

COMMITTEE NOTE

The language of Rule 7.1 has been amended as part of the general restyling of the Civil
Rules to make them more easily understood and to make style and terminology consistent
throughout the rules. These changes are intended to be stylistic only.

! Inendorsing this change, the Style Subcommuttee notes that deleting “in a district court” 1s inconsistent styhstically (though
not substantively} with the disclosure statement provisions of the Appellate Rules and Cnmunal Rules, which specify the
court The subcommittee, however, behieves that this kind of small inconsistency should be pernmitted to ensure the internal
consistency of the Crvil Rules {which otherwise assume that the forum 1s a distnct court)

Civtl Rules 1-15
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Rule 8

Rule 8. General Rules of Pleading

(a) Claims for Relief. A pleading which sets forth a
cltaim for relief, whether an onginal claim, counterclaim,
cross-claim, or third-panty claim, shall contain (1) a short and
plain statement of the grounds upon which the court’s

¢ junsdiction depends, unless the court already has junisdiction

and the claim needs no new grounds of jurisdiction to support
it, (2) a short and plain statement of the claim showtng that the
pleader 1s entitled to rehief, and (3) a demand for judgment for
the relief the pleader seeks Relief 1n the alternative or of
several different types may be demanded

Rule 8. General Rules of Pleading

(a) Claim for Relicf. A pleading that states a claim for relief
— whether an oniginal claim, a counterclaim, a crossclamm,
or a third-party claim — must contam

(1) ashort and plamn statement of the grounds for the
court’s junsdiction, unless the court atready has
Jjunsdiction and the claim needs no new junsdictional
suppott,

2)

a short and plawn statement of the claim showing that
the pleader ts entitled to relief, and

(3) ademand for the relief sought, which may include

relief 1n the alternative or different types of relief

(b} Defenses; Form of Denials. A party shall state in
short and plain terms the party’s defenses to each claim
asserted and shall admit or deny the averments upon which the
adverse party rehies [ a party is without knowledge or
iformation sufficient to form a belief as to the truth of an
averment, the party shall so state and this has the effect of a
demal Demals shall farrly meet the substance of the
averments demed When a pleader intends 1n good faith to
deny only a part or a qualification of an averment, the pleader
shall specify so much of 1t as 15 true and matenal and shall
deny only the remamnder  Unless the pleader intends in good
fatth to controvert all the averments of the preceding pleading,
the pleader may make demals as specific demals of designated
averments or paragraphs or may generally deny all the
averments except such designated averments or paragraphs as
the pleader expressly adnuts, but, when the pleader does so
ntend to controvert all its averments, including averments of
the grounds upon which the court’s jurisdiction depends, the
pleader may do so by general denial subject to the obligations
set forth in Rule 11

Civil Rules 1-15
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|
|
i

|
|
|
|
|

(b)

Defenses and Denials
(1) In General. Inresponding to a pleading, a party must

{A) state 1n short and plain terms 1ts defenses to each
claun asserted against 1t, and

{(B) admit or deny the allegatignsaverments asserted
against 1t by an opposing party

(2) Denials — Responding to the Substance. A demal
must fairly respend to the substance of the allegation

averment-denied

(3) General and Specific Demials. A party that intends in
good faith to deny all the altegations avermentsof a
pleading — mcluding the junisdictsonal grounds —
may do so by a general demal A party that does not
intend to deny all the allegations averments-must
etther specifically deny designated ailegations
averments-or generally deny all except those

specifically admitted

(4) Denying Part of an Allegation Averment. A party
that intends 1n good faith to deny only part of an
allegation averment-must admut the part that 1s true

and deny the rest

(5) Lacking Knowledge or Information. A party that
lacks knowledge or information sufficient to form a
belief about the truth of an allegation avesmert-must

so state, and the statement has the effect of a denial

(6) Effect of Farling to Deny An allegation averment —
other than one relating to the amount of damages - 1s
admtted 1f a responsive pleading 1s required and the
alleganon averment1s not demed It a responsive
pleading 15 not required, an allegation avesnent 1s

considered denied or avoided

25
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{e) Affirmative Defenses. In pleading to a preceding
pleading, a party shall set forth affirmatively accord and
satisfaction, arbitration and award, assumption of resk,
contributory neghgence, discharge 1in bankruptcy, duress,
estoppel, farlure of consideration, fraud, illegahty, injury by
fellow servant, laches, license, payment, release, res judicata,
statute of frauds, statute of Iimitations, waiver, and any other
matter constituting an avowdance or affirmanve defense
When a party has mstakenly destgnated a defense as a
counterclaim or a counterclaim as a defense, the court on
terms, 1f justice so requires, shall treat the pleading as 1f there
had been a proper designation

Rule 8

7

i (c) Affirmative Defenses.

i

i (1) In General. In responding to a pleading, a party
must affirmatively state any avoidance or
affirmative defense, including

= accord and satisfaction,
« arbitration and award,
assummption of nisk,
contributory negligence;
discharge in bankruptcy,
duress,

estoppel,

falure of consideration,
fraud,

legality,

injury by fellow servant,
laches,

, = license,

payment,

release,

res Judicata,

statute of frauds,

statute of lhmutations, and
walver

(2} Mistaken Designation. 1f a party mustakenly
designates a defense as a counterclaim, ora

: counterclaim as a defense, the court must, 1f justice

requires, treat the pleading as though 1t were correctly

designated, and may impose terms for doing so

(d) Effect of Failure to Deny. Averments in a pleading
to which a responsive pleading 15 reguired, other than those as
to the amount of damage, are admitted when not denied 1n the
responsive pleadmg  Averments 1n a pleading to which no
responsive pleading 1s required or permitted shall be taken as
dented or avoided

Civil Rules 1-15

[Current Rule 8(d) has become restyled rule 8(b)(6) ]
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Rule 8

(e} Pleading to Be Concise and Direct; Consistency. i (d) Pleading to Be Concise and Direct; Alternative

(1) Each averment of a pleading shall be simple, ﬁ Statements; Inconsistency.
: concise, and direct  No techcal forms of pleadings ;

(1) In General. Each allegation averment-must be

; or motions are required simple, concise, and direct  No techmcal form 1s |
; (2) A party may set forth two or more statements required f
! of a claim or defense alternately or hypothetically, (2) Alternatwve Statements of a Claim or Defense, A !
] either 1n cne count or defense or in separate counts or party may set out snclude-two or more statements ofa
; defenses When two or more statements are made in claim or defense alternatively or hypothetically, either g

the alternative and one of them 1f made independently 1n a single count or defense or in separate ones If a !
. would be sufficient, the pleading 1s not made party makes alternative statements, the pleading 15 !
! mnsufficient by the msufficiency of one or more of the sufficient 1f any one of them s sufficient )
| alternative statements A party may also state as

many separate clains or defenses as the party has i
regardless of consistency and whether based on legal ¢
equitable, or mantime grounds  All statements shalt

be made subject to the obhigations set forth in Rule !
11

as many separate claums or defenses as 1t has,
regardiess of consistency

(f)y Construction of Pleadings. All pieadings shall be so ‘ (e) Construing Pleadings. Pleadings must be construed so as
construed as to do substantial justice ‘ to do substantal-justice
COMMITTEE NOTE

The language of Rule 8 has been amended as part of the general restyling of the Civil
Rules to make them more easily understood and 1o make style and termunology consistent
throughout the rules. These changes are intended to be styhstic only.

The former Rule 8(b) and 8(e) cross-references 1o Rule 11 are deleted as redundant Rule
11 applics by 1ts own terms The force and apphication of Rule 11 are not diminished by the
deletion

Former Rule 8(b) required a pleader denying part of an averment to “spectfy so much of
1t as 1s true and material and * * * deny only the remainder ™ “[A]nd material” 1s deleted to
avold the imphcation that it 15 proper to deny something that the pleader believes to be true but
not matenal

Deletion of former Rule 8(¢)(2)’s “whether based on legal, equitable, or mantime
grounds” reflects the parallel deletions 1in Rule 1 and elsewhere. Merger 1s now successfully
accomplished

Civil Rules 1-15 27 September 29, 2004
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Rule 9. Pleading Special Matters

(a) Capacity. [t1s not necessary to aver the capacity of
a party to sue or be sued or the authonty of a party to sue or be
sued 1n a representative capacity or the legal existence of an
organized association of persons that 15 made a paity, except
to the extent required to show the yunisdiction of the court
When a party desires to raise an 1ssue as to the legal existence
of any party or the capacity of any party to sue or be sued or
the authonity of a party to sue or be sued n a representative
capacity, the party desinng to raise the 1ssue shall do so by
specific negative averment, which shall include such
supporting particulars as are peculiarly within the pleader’s
knowledge

Rule 9

Rule 9. Pleading Special Matters

(a} Capacity or Authority to Sue; Legal Existence.

(1) [In General. Except when required to show that the
court has junisdiction, a pleading need not allegeaver

(A) aparty’s capacity to sue or be sued,

(B) a party’s authonty to sue or be sued ina
representative capacity, or

(C) the legal existence of an organtzed association of
persons that 1s made a party

(2) Raising Those Issues. To raise any of those 1ssues, a
party must do so by a specific demal negative
averment which must state any supporting facts that

are peculiarly within the party’s knowledge

(b} Fraud, Mistake, Condition of the Mind. In all
averments of fraud or mistake, the circumstances constituting
fraud or mustake shail be stated with particulanty Malice,
intent, knowledge, and other condition of mind of a person
may be averred generally

(¢) Conditions Precedent. In pleading the
performance or occurrence of conditions precedent, it is
sufficeent to aver generally that all conditions precedent have
been performed or have occurred A demal of performance or
occurrence shall be made specifically and with particulanty

{d) Official Document or Act. In pleacding an official
document or official act 1t 1s sufficient to aver that the
document was 1ssued or the act done 1n compliance with law

(c) Judgment. In pleading a judgment or decision of a
domestic or foreign court, judicial or quasi-judicial tnbunal, or
of a board or officer, 1t 1s sufficient to aver the judgment or

' decision without setting forth matter showing junsdiction to

render 1t

|

|

[

| I

i

i (b) Fraund, Mistake; Conditions of Mind. In allegingavemng
fraud or mestake, a party must state with particulanty the
circumstances constituting fraud or mustake Malice,
intent, knowledge, and other conditions of a person’s mind

ofapersenrmay be allegedaverred gencrally

(¢} Conditions Precedent. In pleading conditions precedent,
it suffices to allegeaver generally that all conditions
precedent have occurred or been performed But when
denying that a condition precedent has occurred or been
performed, a party must do so with particulanty

(d) Official Document or Act. In pleading an official
document or official act, it suffices to allegeaver that the
document was legally 1ssued or the act legally done

{e) Judgment. In pleading a judgment or decision of a
domesuc or foreign court, a judicial or quasi-jucheral
tribunal, or a board or officer, 1t suffices to plead the
Judgment or decision without showing junsdiction to
render 1t

{(f) Time and Place. For the purpose of testing the
sufficiency of a pleading, averments of tume and place are
matenal and shal! be considered like all other averments of
material matter

(g) Special Damage. When items of special damage
are claimed, they shall be specifically stated

Cvii Rules |-15

(f) Time and Place. An allegatonaverment of time or place
15 matenat when testing the sufficiency of a pleading

(g) Special Damages. If an item of special damage 1s claimed,
1t must be specifically stated
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Rule9

(h) Admiralty and Maritime Claims. A pleading or count {(h) Admiralty or Maritime Claim.
setting forth a claim for relief within the admuraity and
mantime punisdiction that 1s also within the jurisdiction of the
district court on some other ground may contain a statement
identifying the claim as an admtralty or marttime claum for the
purposes of Rules 14(c), 38(e), 82, and the Supplemental
Rutes for Certain Admuralty and Mantime Claims If the
claim 1s cogmizable only tn admiralty, 1t 1s an admiralty or
maritume claim for those purposes whether so 1dentified or
not The amendment of a pieading to add or withdraw an
identifying statement 1s governed by the pninciples of Rule 15
A case that includes an admuralty or mantime claim within !
this subdivision 1s an admiralty case within 28 U S C § ‘ (2) Amending a Designation. Rule 15 governs
1 1292(aN3) ! Aamending a pleadmg to add or withdraw a
' f

(1) How Designated. If a ctaim for relief 1s within the
admiralty or mantime junsdiction and also within the
court’s subject-matter jurisdiction on some other
ground, the pleading may designate the claim as an
admiralty or mantime claim for purposes of Rules
14(c), 38(e), and 82 and the Supplemental Rules for
Certain Admiralty and Mantime Claims A claim
cogmizable only 1n the admuralty or maritime
Junsdiction 15 an adnuralty or maritime clamm for those
purposes, whether or not so destgnated

designation ts-geverned-byRulet+5

(3) Designation for Appeal. An actuon A-case-that

includes an admiralty or mantime claim within thig
| subdiviston (h) 1s an admiralty case within 28 U S C
& 1292(a)(3)

COMMITTEE NOTE

The language of Rule 9 has been amended as part of the general restyling of the Civil
Rules to make them more easily understood and to make style and terminology conststent
throughout the rules. These changes are mtended to be stylistic only
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Rule 10, Form of Pleadings

(a) Caption; Names of Parties. Every pleading shall
contan a caption setting forth the name of the court, the title
of the action, the file number, and a designation as in Rule
7(a) In the complant the title of the action shall mclude the
names of ali the parties, but 1n other pleadings 1t 1s sufficient
to state the name of the first party on each side with an
appropnate indication of other parties

i

(b) Paragraphs; Separate Statements, All averments
of clanm or defense shall be made in numbered paragraphs, the
contents of each of which shall be limuted as far as practicable
to a statement of a single set of circumstances, and a
paragraph may be referred to by number 1n all succeeding
pleadings Each claim founded upon a separate transaction or
occurrence and each defense other than demals shall be stated
1n a separate count or defense whenever a separation
facilitates the clear presentation of the matters set forth

{c) Adoption by Reference; Exhibits. Statements ina
pleading may be adopted by reference 1n a different part of the
same pleading or in another pleading or in any motion A
copy of any written instrument which 15 an exhibit to a
pleading 1s a part thereof for all purposes

Rule 10,  Form of Pleadings

_Ruleld

(a)

]

Caption; Names of Parties. Every pleading musthavea
caption with the court’s name, the g title efthe-action that |
names the parties, a file number, and a Rule 7{a)
designation s+ The title of the complaint must snelude f
name the-names-of all the parties, 1 the utle of other
pleadingsthetitle may name the first party on each side
and refer generalty to other partics

Faragraphs; Separate Statements. A party must state 1ts
claims or defenses in numbered paragraphs, each limuted as
far as practicable to a single set of circumstances A ltater
pleading may refer by number to a paragraph in an earlier
pleading if doing sg #would promote clanty, each claim
founded on a separate transaction or occurrence — and
each defense other than a denial — must be stated in a
separate count or defense

{c)

Adoption by Reference; Exhibits A statement m a
pleading may be adopted by reference elsewhere 1n the
same pleading or 1n any other pleading or motion A copy
of a wntten instrument attached to a pleading ts a part of
the pleading for all purposes

COMMITTEE NOTE

The language of Rule 10 has been amended as part of the general restyling of the Civil
Rules to make them more easily understood and to make style and terminology consistent
throughout the rules. These changes are intended to be stylistic only.

Civil Rules 1-15
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Rule 11. Signing of Pleadings, Motions, and Other

Papers; Representations to Court; Sanctions

(a) Signature. Every pleading, wntten moton, and
other paper shall be signed by at least one attomey of record
i the attorney’s individual name, or, 1f the party 1s not
represented by an attorney, shall be signed by the party Each
paper shall state the signer’s address and telephone number, 1f
any Except when otherwise specifically provided by rule or
statute, pleadings need not be venfied or accompanied by
affidavait  Anunsigned paper shall be stricken unless omisston
of the signature 15 corrected promptly after being called to the
attention of the attorney or party

Rule 11

Rule 11.

Signing Pleadings, Motions, and
Other Papers; Representations to the
Court; Sanctions

(a) Signature. Every pleading, written motion, and other
paper must be signed by at least one attorney of record 1n
the attorney’s name — or by a party personally 1f the party
ts not represented by an attorney  The paper must state the
signer’s address and telephone number, 1f any Unless a
rule or statute specifically states otherwise, a pleading need
not be venfied or accompanied by an affidavit The court
must strike an unstgned paper unless the omssion 1s
promptly corrected after being called to the attorney’s or
party’s altention

(b) Representations to Court. By presenting to the
court (whether by signing, filing, submutting, or later
advocatmg) a pleading, wntten motion, or other paper, an
attorney or unrepresented party 1s certifying that to the best of
the person’s knowledge, wnformation, and behef, formed after
an mquiry reasondble under the circumstances, —

{1) 1t1s not being presented for any itmproper
purpose, such as to harass or to cause unnecessary
delay or needless tncrease n the cost of htigation,

(2) the claims, defenses, and other fegal
contentions therein are warranted by existing taw or
by a nonfrivolous argument for the extension,
modification, or reversal of existing law or the
establishment of new law,

(3) the allegations and other factual contentions
have evidentiary support or, 1f specifically so
identified, are likely to have evidentiary support after
a reasonable opportunity for further investigation or
discovery, and

(4) the derials of factual contentions are warranted
on the evidence or, 1f specifically so 1dentified, are
reasonably based on a lack of information or behef

Civil Rules [-15

3

(b) Representations to the Court. By presenting to the court
a pleading, wrttten motion, or other paper -— whether by
sigmng, filing, submitting, or later advocating 1t — an
attorney or unrepresented party certifies that to the best of
the person’s knowtedge, information, and belief, formed
after an nquiry reasonable under the circumstances

()

:

1t 15 not being presented for any improper purpose,
such as to harass, erte cause unnecessary delay, or
needlessly increase the htigation costs expense,

(2) the claims, defenses, and other fegal contentions are
warranted by existing law or by a good faith
noenfervelows argument for extending, modifying, or

reversing existing law or for establishing new law,

(3) the factueal contentions have evidenttary support or, if
specifically so wdentified, will likely wil-have
evidentiary support after a reasonable opporturuty for

further investigation or discovery, and

the demals of factual contentions are warranted on the
evidence or, 1If specifically so identified, are
reasonably based on a lack of information or behef

@
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(¢) Sanctions. [f, after notice and a reasonable
opportunity to respond, the court determines that subdivision
(b) has been violated, the court may, subject to the conditions
stated below, tmpose an appropnate sanction upon the
attorneys, law firms, or parties that have violated subdivision
(b) or are responsible for the violation

(1) How Initiated.

(A) By Motion. A motion for sanctions
under this rule shall be made separately from
other motions or requests and shall describe the
specific conduct alleged to violate subdivision
{b) It shall be served as provided in Rule 5, but
shall not be filed with or presented to the court
unless, within 21 days after service of the motion
{or such other pertod as the court may prescribe),
the challenged paper, claim, defense, contention,
altegation, or demal 1s not withdrawn ot
appropnately corrected 1 warranted, the court
may award to the party prevailing on the motion
the reasonable expenses and attorney’s fees
incurred 1n presenting or opposing the motion
Absent exceptional circumstances, a law firm
shall be held jointly responsible for violations
commutted by its partners, associates, and
employees

(B) On Court’s Initiative. On its own
inhative, the court may enter an order
describing the specific conduct that appears to
vinlate subdivision (b) and directing an attorney,
law firm, or party to show cause why 1t has not
violated subdtvision (b) with respect thereto

(2) Nature of Sanction; Limitations. A sanction
1mposed for violation of this rule shali be linuted to
what 1s sufficient to deter repetivion of such conduct
or comparable conduct by others similarly situated
Subject to the limutations 1o subparagraphs (A} and
(B), the sanction may consist of, or include, directives
of a nonmonetary nature, an order to pay a penalty
into court, or, 1If impoesed on motton and warranted for
effective deterrence, an order directing payment to the
} movant of some or all of the reasonable attomeys’
fees and other expenses imcurred as a direct result of
the violation

(A) Monetary sanctions may not be
awarded against a represented party for a
violation of subdivision (b)(2)

(B} Monetary sanctions may not be
awarded on the court’s 1mtiative unless the court
1ssues tts order to show cause before a voluntary
disnussal or settlement of the claims made by or
against the party which 1s, or whose attorneys
are, to be sanctioned

Civil Rules 1-15

_ Rule 11

(¢) Sanctions.

(D

)

&)

C))

&)

In General, If, after notice and a reasonable
opporunity to respond, the court determines that
Ruste(b) has been violated, the court may {subjectto
the-condthons-belew)1mpose an appropnate sanction
on any attorney, law firm, o1 panty that violated the
rule or 1s responsible for the violation  Absent
exceptional circumstances, a law firm must be held
Jomtly responsible for a violation commutted by its
partner, associate, or employee

Motion for Sancttons. A moton for sanctions must
be made separately from any other motion and must
describe the specific conduct that allegedly violates
(b) The motion must be served under Rule 5, but 1t
must may not be filed with or presented to the court 1f
the challenged paper, claim, defense, contention,
allegation, or denial 1s withdrawn ot appropnately
corrected within 21 days after service or within
another fime the court sets  [f warranted, the court
may award to the prevailing party prevathng-on-the
meten the reasonable expenses, mcluding and
attorney’s fees, mcurred 1n presenting or opposing the
motion

On the Court’s Initiative. On 1ts own, the court may
order an attorney, law firm, or party to show cause
why conduct specifically descnibed in the order has
not violated ReleH(b)

Nature of @ Sanction. A sanction imposed under this
rule must be lunited to what suffices to deter repetition
of the conduct or comparable conduct by others
similarly situated The sanction may include
nonmonetary directives, an order to pay a penalty into
court, or, 1f imposed on motion and warranted for
effective deterrence, an order directing payment to the
movant of part or all of the reasonable attorney’s fees
and other expenses directly resulting from the
violation

Limitations on Monetary Sanctions. The court must
not 1Impose a monetary sanchions

(A) against a represented party for violating Rule
H(b)(2), or

(B) on its own, unless it 1ssued the show-cause order
under Rule1H(c)(3) before volumtary disnussal or
settlement of the claims made by or against the
party that 15, or whose attorneys are, to be
sanctioned
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(3) Order. When imposing sanctions, the court
shatl describe the conduct determmed to constitute a
violation of this rule and explaim the basis for the
sanction imposed

(d) Inapplicability to Discovery. Subdmisions (a)

{ through {c) of this rule do not apply to disclosures and

i discovery requests, responses, objections, and motions that are
subject to the provisions of Rules 26 through 37

~_Rule 11

(6) Regquirements for an Order. An order imposing a
sanction must describe the sanctioned conduct and
explain the basis for the sanction

' (d) Inapplicability to Discovery. This rule does not apply to
! disclosures and discovery requests, responses, objections,
and motions under Rules 26 through 37

COMMITTEE NOTE

The language of Rule 11 has been amended as part of the general restyling of the Civil
Rules to make them more easily understood and to make style and terminology consistent
throughout the rules. These changes are intended to be stylistic only.

Civil Rules 1-15 33
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Rule 12. Defenses and Objections — When and
How Presented — By Pleading or Motion —
Motion for Judgment on the Pleadings

(a)When Presented,

(1) Unless a differeni time 1s prescribed n a statute of
the United States, a defendant shall serve an answer

(A) within 20 days after being served with
the summons and complaint, or

(B) 1f service of the summons has been
timely waived on request under Rule 4(d}, within 60
days after the date when the request for waiver was
sent, or within 90 days after that date 1f the defendant
was addressed outside any judicial distnet of the
Limted States

(2) A party served with a pleading stating a cross-
claim against that party shall serve an answer thereto
within 20 days after being served The plantiff shall
serve a reply to a counterclaim in the answer within 20
days after service of the answer, or, 1f a reply 1s ordered by
the court, within 20 days after service of the order, unless
the order otherwise directs

(3)(A) The Umted States, an agency of the United
States, or an officer or employee of the United States
sued 1n an official capacity, shall serve an answer to
the complaint or cross-claim —orareply to a
counterclaim — within 60 days after the United
States attorney 1s served with the pleading asserting
the claim

{B) An officer or emplovee of the United States
sued 1n an individual capacity for acts or ormssions
occurnng 1n connection with the performance of
duties on behalf of the United States shall serve an
answer to the complaint or cross-claim — or a reply
to a counterclaim — within 60 days after service on
the officer or employee, or service on the United
States atterney, whichever s later

Rule 12

Rule 12,

Defenses and Objections: When and
How Presented —ByPleadingor
Moetion; Motion for Judgment on the
Pleadings; Pretrial Hearing;
Consolidating and Waiving Defenses

{a}) Time to Present a Responsive Pleading.

(1) In General. Unless Except-when another time 1s
spectfied presertbed-by thus rule or a federal Haed
States statute, the time for filing 2 responsive pleading 1s
as follows
(A) A defendant must serve an answer

(i) within 20 days after being served with the
summons and complamt, or

(ii) 1f it has timely waived service under Rule

4(d), within 60 days after the request for a

waiver was sent, or within 90 days after it was

sent 1f the defendant was addressed outside
any judicial district of the United States |

(B) A party must serve an answer to a counterclaim or
crossclarm within 20 days after being served with
the pleading that states the counterclaim or
crossclamm

{C) A party must serve-ananswerto-a-crossclamm
within20-doysafterbetngserved-with-the pleading
thatstates-the crosselamm- '

{C) A party must serve a reply to an answer within 20
days after being served with an order to reply, \
unless the order specifies a different time

(2) United States and Its Agencies, Officers, or Employees
Sued in an Officral Capacity. The Umted States, a
United States agency, or a Unuted States officer or
employee sued only tn an official capacity must serve an
answer to a complant, counterctaim, or crossclaim—-or
an-answerto-a-counterclatm— within 60 days after
service on the United States attorney

United States Officers or Employees Sued in an
Individual Capacity. A Unned States officer or
employee sued tn an individual capacity for an acts or
OMISStONS occurming i connection with duties
performed on behalf of the United States must serve an
answer to a complant, counterclaim, or crossclaim —er
af-answer-to-a-counterelar— within 60 days after
service on the officer or employee or service on the
Umted States attorney, whichever 1s later

The Style Subcommuttee would prefer to say “within 90 days after 1t was sent to the defendant outside any judicial disteict of

the United States ™
Cooper: Same as Rule 4(d)(1E) note |

Civil Rules [-15
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Rule 12

(4) Unless a different tume 1s fixed by court crder, the
service of a motion permitted under this rule alters these
peniods of time as follows 1

(A) if the court denmes the motion or
postpones its disposition until the trial on the mends,
the responsive pleading shall be served withm 10
days after notice of the court’s action, or

(B) 1f the court grants a motion for a more
definue siatement, the responsive pleading shatl be
served within 10 days after the service of the more
definite statement

(4) Effect of a Motion. Unless the court sets a different
time, serving a motion under this rule alters these
perads as follows

(A) 1f the court derues the motion or postpones 1ts
disposition until tnal, the responsive pleading must
be served withun 10 days after notice of the court’s
action, or

(B) (fthe court grants a motion for a more definite
statement, the responsive pleading must be served
within 10 days after the more defimnite statement 1s

served

(b)How Presented. Every defense, in faw or fact, to a
claim for relief 1n any pleading, whether a claim,
counterclatm, cross claim, or third-party claim, shall be
asserted n the responsive pleading thereto f one is
required, except that the following defenses may at the
option of the pleader be made by motion {1} tack of
jurisdiction over the subject matter, (2) lack of junisdiction
over the person, (3) unproper venue, (4) insufficiency of
process, (5) insufficiency of service of process, (6) failure
to state a claim upon which relief can be granted, (7)
failure to poin a party under Rule 19 A motion making
any of these defenses shall be made before pleading1fa
further pteading is permitted No defense or objection 15
waived by berng yoined with one or more other defenses or
objections in a responsive pleading or motion  If a
pleading sets forth a claum for relief to which the adverse
party 15 not required to serve a responsive pleading, the
adverse party may assert at the tnal any defense in law or
fact to that claim for rehief  1f, on a motion asserting the
defense numbered (6) to dismss for failure of the pleading
to state a clatm upon which rehef can be granted, matters
outside the pleading are presented to and not excluded by |
the court, the motion shall be treated as one for summary
Judgment and disposed of as provided n Rule 56, and all
parties shall be given reasonable opportunity to present all
material made pertinent to such a motion by Rule 36

(b) How to Present Defenses. Every defense to a claim for
relief 1in any pleading must be asserted 1n the responsive
pleading 1f one 15 required  But a party may assert the
following defenses by motion

n
2)
3
)
3)
(6)

lack of subject-matter junisdiction,
lack of personal junsdichon,
Improper venue,

nsufficient process,

insufficient service of process,

failure to state a claim upon which rehief can be granted,
and

N

A motion asserting any of these defenses must be made
before pleading 1f a responsive pleading 1s allowed
permtted  No defense or objection 1s waived by joining 1t
with one or more other defenses or objections in a
responsive pleading or 1in a motion  If a pleading sets
gutferth a claim for relief that does not require a responsive
pleading, an opposingadverse party may assert at trnial any
defense to that claim

failure to join a party under Rule 19

{c) Motion for Judgment on the Pleadings. After the
pteadings are closed but wethin such time as not to delay
the trial, any party may move for judgment on the
pleadings If, on a motion for judgment on the pleadings,
matters outside the pleadings are presented to and not
excluded by the court, the motton shall be treated as cne
for summary yudgment and disposed of as provided 1n
Rule 56, and all parties shall be given reasenable
opportunity to present all matenal made pertinent to such
a motion by Rule 56

(e) Motion for Judgment on the Pleadings. After the

pleadings are closed — but early enough not to delay trial —
a party may move for judgment on the pleadings

Crvil Rules 1-15 35

Matters OQutside the Pleadings [f, on a motion under Rule
+2(b){6) or 12(c), matters outside the pleadings are presented
to and not excluded by the court, the motion must be treated
as one for summary judgment under Rule 56  All parties
must be given a reasonable opportumty to present all the
material that 15 pertinent to the motion

d)
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(d)Preliminary Hearings., The defenses spectfically
enumerated ( 1)-(7) m subdivision (b) of this rule, whether
made 1n a pleading or by motion, and the motion for
Judgment mentioned wn subdivision (c) of this rule shalt be
heard and determined before tnal on application of any
pariy, unless the court orders that the hearing and
determmnation thereof be deferred until the tnal

(e} Motion for More Definite Statement. If a pleading to
which a responsive pleading 15 permutted ts so vague or
ambiguous that a party cannot reasonabty be required to
frame a responsive pleading, the party may move for a
more deftmite statement before interposing a responsive
pleading The motion shall point out the defects
complamed of and the details deswed  1f the motion 18
granted and the order of the court 1s not obeyed within 10
days afier notice of the order or within such other tume as
the court may fix, the court may stnke the pleading to
which the motion was directed or make such order as 1t
deems Just

(e)

Rule 12

[RresentCurrent Rule 12(d) has become restyled Rule 12(1) |

Motion for a More Definite Statement. A party may move
for a more defimte statement of a pleading to which a
responsive pleading 1s allowedpernntted but which 1s so
vague or ambiguous that the party cannot reasonably prepare
aresponse The motion must point out the defects
complained of and the details desired  1f the court orders a
more defintte statement and the order 1s not obeyed within 10
days after notice of the order or withun the trme the court sets,
the court may strike the pleading or 1ssuemake any other
order that 1t considers appropnate

(f) Motion to Strike. Upon motion made by a party
before responding to a pleading or, 1f no responsive
pleading 1s permtted by these rules, upon motion made by
a party within 20 days after the service of the pleading
upon the party or upon the court’s own imitiative at any
time, the court may order stricken from any pleading any
insufficient defense or any redundant, immatenal,
umpertinent, or scandalous matter

(g)Consolidation of Defenses in Motion. A party who
makes a motien under this rule may join with 1t any other
motions herein provided for and then available to the
party If a party makes a motion under this rule but omits
therefrom any defense or objection then available to the
party which this rule permits to be raised by motion, the
party shall not thereafter make a motion based on the
defense or objection so omitted, except a motion as
provided mn subdivision (h)(2) hereof on any of the
grounds there stated

Civil Rules 1-15 36

(2)

Motion te Strike. The court may stnke from a pleading an
insufficient defense or any redundant, immatenal,
impertinent, o1 scandalous matier The court may acttake ths
acion on 1ts own or on motion made by a party either before
responding to the pleading or, 1f a response 1s not atlowed

permutted-to-respend, within 20 days after being served with |
the pleading :

Consolidating Defenses in a Motion.

(1} Conselidating Defenses. A motion under this rule may
be joined withinelade any other motion allowed byunder
this rule

(2) Lemitation on Further Motions. Except as provided in
Rule42(h)(2) or (3), a party that makes a motion under
thus rule must smay not make another motion under this
rule ra1sing a defense or objection that was avatlable to

the party at the tume of 1ts earlier motion
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(hYWaiver or Preservation of Certain Defenses,

{1y A defense of lack of jurisdiction over the person,
tmproper venue, insuffictency of process, or insufficiency
of service of process is waived (A) if omutted from a
motion in the circumstances described m subdivision (g),
or (BY1f 1t 15 netther made by motion under this rule nor !
included m a responsive pleading or an amendment I
thereof permitted by Rule 15(a) to be made as a matter of
course

(2) A defense of failure to state a claim upon which
relief can be granted, a defense of failure to join a party
indispensable under Rule 19, and an objection of failure to
state a legal defense to a claim may be made in any
pleading permitted or ordered under Rute 7(a), or by
motion for judgment on the pleadings, or at the trial on the
merits

(3) Whenever 1t appears by suggestion of the parties
or otherwise that the court lacks junsdiction of the subject |
matter, the court shall dismruss the action

2

word “indispensable

Civil Rules 1-E5 37

)

2

3)

(h) Waiving and Preserving Certain Defenscs.

Rule 12

When Waived. A party waives any defense histed 1n
under-Rule12(b)(2)-(5) by

(A) omutting 1t the-defense from a motion 1n the
circumstances described in Rede+2(g)(2), or

(B) failing to either
(i) make 1t by motion under this rule, or

{(ii) nclude it n a responsive pleading or in an L
amendment allowed by Rule 5(a) as a matter
of course

(B)-neither-malang-the defense by motion-underthis
re-nortaeludime o respenstve pleading ornan
smendment-permitted-by RuleH5(ayH-as-a-matterof

COUse-

When to Raise Certain Defenses. Fallure to state a
claim upon which rellef can be granted, to Join a person

required by Rule 19(b).” antncspeasable-pavey-under
Rule19; or to state a tegal defense to a clasm may be !
raised !

(A) n any pleading atlowedpermited or ordered under
Rule 7(a),

{B) by any motion under Rute+2(c), or
{C) at tral

Lack of Subject-Matter Jurisdiction. 1f the court
determunes at any time that it tacks subject-matter
Junsdiction, the court must dismtss the action

Staff note The Style Subcomnuttee recommended this change after Prof Cooper noted that style rule 19(b) has dropped the
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Rute 12

(i) Hearing Before Trial. If a party so moves, any defense
histed 1n Zele42(b)(1)+(7) -—— whether made 1n a pleading or
by motion — and a motton under Rule12(c) must be heard
and decideddetermined before tnal unless the court orders a
deferral until trial

COMMITTEE NOTE

The language of Rule 12 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and termmology consistent throughout
the rules. These changes are intended to be stylistic only.

Former Rule 12(a)(4) referred to an order that postpones disposition of a motion “until the
trial on the ments.” Rule 12(a)(4) now refers to postponing disposition “until trnial.” The new
expression avolds the ambigurty that iheres in “trial on the merits,” which may become
confusing when there is a separate tnal of a single 1ssue or another event different from a single
all-encompassing trial
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Rule 13

Rule 13. Counterclaim and Cross-Claim

Rule 13. Counterclaim and Crossclaim

(a) Compulsory Counterclaims. A pleading shall
state as a counterclaim any claim which at the nme of serving
the pleading the pleader has against any opposing party, 1f 1t
anses out of the transaction or occurrence that 1s the subject
matter of the opposing party’s claim and does not require for
its adjudication the presence of third parties of whom the court
cannot acquire junsdiction But the pleader need not state the
claum f (1) at the oime the action was commenced the claim
was the subject of another pending acthon, or (2) the opposing
party brought suit upon the claim by attachment or other
process by which the court did not acquire junsdiction to
render a personal judgment on that claim, and the pleader 15
not stating any counterclaim under this Rule 13

(b} Permissive Counterclaims. A pleading may state
as a counterclaim any claim against an opposing party not
ansing out of the transaction or occurrence that 1s the subject
matter of the opposing party’s claim

(¢) Counterclaim Excecding Opposing Claim. A
counfeiclaim may or may not dimimsh or defeat the recovery
sought by the opposing party It may claim relef exceeding in
amount or different 1in kind from that sought 1n the pleading of
I the opposing party

(d) Counterclaim Against the United States. These
rules shall not be construed to enlarge beyond the hmits now
fixed by law the nght to assert counterclaims or te claim
credits against the United States or an officer or agency
thereof

(e) Counterclaim Maturing or Acquired After
Pleading. A claim which either matured or was acquired by
the pleader after serving a pleading may, with the permusston
of the court, be presented as a counterclaim by supplemental
1 pleadimg

| The Style Subcommuttee would prefer, on style grounds, to use “over whom™ rather than “of whom

j

(a) Compulsory Counterclaim.

(1) In General A pleading must state as a counterclaum
any claum that — at the time of service — the pleader
has against an opposing party 1f the claim

(A) anses out of the transaction or occurrence that 1s
the subject matter of the opposing party’s claim,
and

(B) does not require adding another party of whom'
the court cannot acquire jurisdicuon

(2) Exceptions The pleader need not state the claim 1f

(A) when the action was commenced, the claim was
the subject of another pending action, or

(B) the oppostng party sued on 1ts claim by
attachment or other process by which the court
did not acquire personal junsdiction over the
pleader on that claim, and the pleader does not
assert any counterclaim under this rule

{b) Permissive Counterclaim. A pleading may state as a
counterclaim any claim against an opposing party

(¢) Relief Sought in a Counterclaim. A counterclaim need
not dimsnish or defeat the recovery sought by the opposing
party It may request relief exceeding tn amount or
differing 1n kind from that sought by the opposing party

(d) Counterclaim Against the United States. These rules do
not expand the right to assert a counterclaim — or to claim
a credit — against the Untted States or a Umited States

officer or agency

Counterclaim Maturing or Acquired After Pleading.
The court may permut a party to file a supplemental
pleading asserting a counterclaim that matured or was
acquired by the party after serving an earlier pleading

L8

The subcommittee

cannot concerve of a substantive difference between the two phrases

Cooper: agrees with “over™

Civil Ruies 1-15 39
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_ BRulel3

(H Omitted Counterclaim. When apleader fallsto setupa | (f) ©Omitted Counterclaim. The court may permt 4 party to

counterclaim through oversight, inadvertence, or excusable amend a pleading to add a counterctaim 1f 1t was omtted
neglect, or when justice requires, the pleader may by leave of through oversight, inadvertence, or excusable neglect or1f
court set up the counterclaim by amendment Justice so requires

(g) Cross-Claim Against Co-party. A pleading may (g) Crossclaim Against a Coparty A pleading may state as a

state as a cross-claim any claim by one party agamst a co- crossclaim any claim by one party against a coparty 1f the
party artsing out of the transaction or eccurrence that 15 the claim anses out of the transaction or occurrence that 1s the
subject matter either of the onginal action or of a counterclaim subject matter of the eriginal acnon or of a counterclaim, or

| therem or relating to any property that 15 the subject matter of if the claim relates to any property that 15 the subject matter
the onginal action  Such cross-claim may mclude a claim that of the onginal action  The crossclaim may include a claim
the party against whom 1t 1$ asserted 15 or may be lhable to the that the coparty 15 or may be hable to the crossclamant for
cross-claimant for alt or part of a claim asserted in the action all or part of a claim asserted i the action against the
against the cross-clmmant crossclaimant

(h) Joinder of Additional Parties. Persons other than (h) Joining Additional Parties. Rules 19 and 20 govern the
those made parttes to the onginal action may be made parties addition of a person as a party to a counterclaim or
ta a counterclaim or cross-claim i accordance with the crossclaim
provisions of Rules 19 and 20

' (i) Separate Trials; Separate Judgments. [fthecourt | (i} Separate Trials; Separate Judgments. [f the court-+

orders separate tnals as provided i Rule 42(b), judgment on a orders separate tnals under Rule 42(b), 1t a-eourt-may
counterclaim or cross-claim may be rendered 1n accordance render judgment on a counterclaim or crossclaim under
with the terms of Rule 54({b) when the court has junsdiction so Rule 54(b) when it the-seurt-has junsdiction to do so, even

i to do, even 1f the claims of the opposing party have been 1f the opposing party’s claims have been dismissed or ;
disrsssed or otherwise disposed of otherwise resolved

|

\ I - A ——— e

COMMITTEE NOTE

The language of Rule 13 has been amended as part of the general restyling of the Civil
Rules to make them more easily understood and to make style and terminology consistent
throughout the rules. These changes are intended to be stylhistic only

The meantng of former Rule 13(b) 1s better expressed by deleting “not ansing out of the
transaction or occurrence that 1s the subject matter of the opposing party’s claim ” Bothas a
matter of intended meaning and current practice, a party may state as a permissive counterclaim
a claim that does grow out of the same transaction or occurrence as an opposing party’s claim
even though one of the exceptions m Rule 13(a) means the claim is not a compulsory
counterclaim
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_Rule i4

Rule 14. Third-Party Practice

{#) When Defendant May Bring in Third Party. At
any time after commencement of the action a defending party,
as a thurd-party plamntiff, may cause a summons and complaimt
to be served upon a person not a party to the action who 15 or
may be lLiable to the third-party plaintiff for atl or part of the
plamtiff’s claim agamnst the third-party plaintiff The third-
party plaintiff need not obtamn leave to make the service 1f the
third-party plainniff files the third-party complaint not later
than 10 days after serving the original answer Otherwise the
third-party plaintiff must obtain leave on motion upon notice
to all parties to the action The person served with the
sunmmons and thurd-party complawmnt, hereinafter calied the
third-party defendant, shall make any defenses to the third-
party plainuff"s claim as provided in Rule {2 and any
counterclaims agawnst the third-party plamtiff and cross-claims
agawnst other third-party defendants as provided o Rule 13
The third-party defendant may assert aganst the plainnff any
defenses which the third-party plamtiff has to the plaintiff’s
¢latm  The third-party defendant may also assert any claim
aganst the plaintyff ansing out of the transaction or
. occurrence that s the subject matter of the plamtiff's claim
agamst the third-party plamtitff  The plamntff may assert any
¢laim against the third-party defendant artsing out of the
transaction or occurrence that 1s the subject matter of the
plammtiff’s claim agawnst the third-party plantff, and the therd-
party defendant thereupon shall assert any defenses as
provided in Rule 12 and any counterclaims and cross-claims
as provided tn Rule 13 Any party may move to strike the
third-party claim, or for 1ts severance or separate tnal A third-
party defendant may proceed under this rule against any
person not a party to the action who 1s or may be hable to the
third-party defendant for all or part of the claim made in the
actien against the third-party defendant The

Rule 14.  Third-Party Practice

(a) When a Defending Party May Bring in a Third Party.

(1} Timing of the Summons and Complaint. A
defending party may, as third-party plaintiff, serve a
summons and complaint on a nonparty who 1s or may
be hable to 1t for all or part of the claim agammstit But
the third-party plaintiff must, by motion, obtain the
court’s leave if 1t files the third-party complaint more
than 10 days after serving 1ts oniginal answer

(2) Third-Party Defendant’s Clarms and Defenses. The
persen served with the summons and third-party
complaint — the “third-party defendant™

(A} must assert any defense against the third-party
plainttffs claim under Rule 12,

{B) must assert any counterclaim against the third-
party plaintiff under Rule 13(a)}, and may assert
any counterclaim agamst the third-party plaintiff
under Rule 13(b} or any crossclaim against
another thurd-party defendant under Rule 13(g),

(C) may assert agamst the plaintiif any defense that
the thurd-party plamtiff has to the plamntff™s
claim, and

(D) may also assert agamnst the plaintiff any claim
ansing out of the transactton or occurrence that 15
the subject matter of the plaintiff’s claim against
the therd-party plantiff

Plantiff’s Claims Against a Third-Party Defendant.
The plantiff may assert against the third-party
defendant any claim arising out of the transaction or
occurrence that 1s the subject matter of the plamtiff’s
claim agamst the third-party plaintiff -aAnd the third-
party defendant must assert any defense under Rule 12
and any courtterclaim under Rule 13(a), and may
assert any counterclaim under Rule 13(b) or any
crossclaim under Rule l3(g)t

G

S

(4) Moron to Strike, Sever, or Try Separately. Any party
may move to strike the third-party claim, to sever it, or
to try 1t separately

(5) Third-Party Defendant’s Clavm Against a Nonparty.
A third-party defendant may proceed under this rule
against a nonparty who 1s or may be hable to the third-
party defendant for all or part of any claim against 1t

Cooper: Cooper 1s unhappy with the combination of making this into two sentences and beginning the second sentence
with “And ™ The present Style draft could be read to separate the third-party defendant’s obligation to state defenses and
counterclaims from the plamntiff”s choice to make a claim against the third-party defendant  But thus provision corresponds
to the part of the present rule that addresses only the sttuation in which the plamtiff has made a clarm aganst the third-party
defendant  We fall into this difficulty by omutting “thereupon™ from the present rule We should consider this change “And

t[he third-party defendant then must assert any defenge * * * ™

Kimble: That seems okay, but ['d put “then” after “must

Civil Rules 1-15
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third-party comptaint, 1f within the admralty and mantime
Junschction, may be in rem against a vessel, cargo, or other
property subgect to admuralty or mantime process in rem, n
which case references m this rule to the summons include the
warrant of arrest, and references to the third-party plaintift or
defendant include, where appropriate, a person who asserts a
right under Supplemental Rule C(6}b)(1) in the property
arrested

a counterctaim 1s asserted against a plainttff, the plaiotiff may
cause a third party to be brought in under circumstances which
under this rule would entitle a defendant to do so

(¢} Admiralty and Maritime Claims. When a
plaintiff asserts an admiralty or mantime claim within the
meaning of Rule 9(h), the detendant or person who asserts a
right under Supplemental Ruke C{6)(b)(1), as a third-party
plawntiff, may bring in a third-party defendant who may be
wholly or partly hiable, either to the plaintiff or to the third-
party plaintif, by way of remedy over, contnbution, or
otherwise on account of the same transaction, occurrence, or
sertes of transactions or occurrences  In such a case the third-
party planuff may also demand judgment against the thied-
party defendant in favor of the plaintiff, in which event the
third-party defendant shall make any defenses to the claim of
the plaintiff as well as to that of the third-party plainttffin the
manner provided m Rule 12 and the action shall proceed as 1f
the plamtiff had commenced 1t agawnst the therd-party
defendant as well as the third-party plaintiff

{b) When Plaintiff May Bring in Third Party. When

(b)

()

Rule 14

(6) Thurd-Party Complaint In Rem. 1f 1t 1s within the
admuralty or mariime junisdiction, a third-party
complaint may be in rem In that event, a reference n
this rule to the “summons™ mcludes the warrant of
arrest, and a reference to the defendant or third-party
plantiff includes, when where appropriate, a person
who asserts a right under Supplemental Rule
C(6)(b)(1) 1 the property arrested

When a Plaintiff May Bring in a Third Party. Whena
counterclaim 1s asserted against a plantift, the plaintift
may bring mn a thurd party 1f this rule would allow a
defendant to do so

Admiralty or Maritime Claim.

(V) Scope of Impleader. Ifa plaintiff asserfs an admuralty
or mantume claim under Rule 9(h), the defendant or a
person who asserts a nght under Supplemental Rule '
C(6)(b)(1) may, as a third-party plantiff, bnng mn a I
third-party defendant who may be wholly or partly
hable — either to the plamuff or to the third-party
ptaintsff — for remedy over, contribution, or
otherwise on account of the same transaction,
occurrence, or sertes of transactions or occurrences

(2) Defending Against a Demand for Judgment for the
Plantiff. The third-party plaintiff may demand
judgment 1n the plaintiff's favor against the third-party
defendant In that event, the third-party defendant
must defend under Rule 12 against the plaintff’s
claim as well as the third-party plamntiff’s claim, and
the action proceeds as if the ptaintift had sued both the
thitd-party defendant and the third-party plaintiff

COMMITTEE NOTE

The language of Rule 14 has been amended as part of the general restyling of the Crvil
Rules to make them more easily understood and to make style and terminology consistent
throughout the rules These changes are intended to be stylistic only

Former Rule 14 twice refers to counterclaims under Rule 13. In each case, the operation
of Rule 13(a) depends on the state of the action at the ime the pleading 1s filed. If plaintiff and
third-party defendant have become opposing parties because one has made a claim for relief
against the other, Rule 13(a) requires assertion of any counterclaim that grows out of the
transaction or occurrence that 1s the subject matter of that claim  Rules 14(a)(2)}(B) and (a)}{3)
reflect the distinction between compulsory and permisstve counterclaims.

Curvit Rules 1-15
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Rule 15. Amended and Supplemental Pleadings

{a) Amendments. A party may amend the party’s
pleading once as a matter of course at any time before a
responsive pleading 1s served or, if the pleading 1s one to
which no responsive pleading 1s permutted and the action has
not been placed upon the tnal calendar, the party may so
amend 1t at any time within 20 days after it 1s served
Otherwise a party may amend the party’s pleading only by
leave of court or by written consent of the adverse party, and
leave shall be freely given when Justice so requires A party
shall plead in response to an amended pleading within the
time remarning for response to the onginal pieading or within
10 days after service of the amended pleading, whichever
peniod may be the longer, unless the court otherwise orders

(b) Amendments to Conform to the Evidence. When
1ssues not raised by the pleadings are tned by express or
imphied consent of the parties, they shall be treated tn all
respects as if they had been raised in the pleadings Such
amendment of the pleadings as may be necessary to cause
them to conform to the evidence and to raise these 1ssues may
be made upon motton of any party at any time, even after
judgment, but failure so to amend does not affect the result of
the tnal of these 1ssues  [f evidence 1s objected to at the tnal
on the ground that 1t 1s not within the 1ssues made by the
pleadings, the court may allow the pleadings to be amended
and shall do so freely when the presentation of the ments of
the action will be subserved thereby and the objecting party
fails to satisty the court that the admission of such evidence
would prejudice the party i mamtaimng the party’s action or
defense upon the ments The court may grant a continuance
to enable the objecting party to meet such evidence

Cwvil Rules [-15

__Rule15

" Rule 15. Amended and Supplemental P leadings

[

| (a) Amendments Before Trial.

{1}y Amending as a Matter of Course. A party may
amend s pleading once as a matter of course

(A) betore being served with a responsive pleading,
or

(B) wuthin 20 days after serving the pleading 1f a
responsive pleading 1s not allowed permitted and
the action 1s not yet on the tnal calendar

(2) Other Amendments. Except as allowed by in Rule
4+5(a){ 1), a party may amend 1ts pleading only with the
opposing adverse-party’s wniten consent or by the
court’s leave efeeurt- The court should freely give

leave when Justice 50 requires

(3) Time to Respond. Unless the court orders otherwise,
any required response to an amended pleading must be
made within the time remaining to respond to the
ongunal pleading or within 10 days after service of the

amended pleading, whichever 1s later

(b} Amendments During and After Trial.

(1) During Tral 1f, at tnal, a party objects that evidence
1 not within the 1ssues raised in the pleadings, the
court may permit alew-the pleadings to be amended
The court should freety permit allew an amendment
when doing so will aid 1n presenting the merits and the
objecting party fatls to satisfy the court that admting
the evidence would prejudice that panty’s action or
defense on the ments The court may grant a
continuance to enable the objecting party to meet the
evidence

(2) After Trigl. When an issues not raised by the
pleadings 15 are ined by the parties’ express or imphed
consent, it they must be treated tn all respects as (f
ratsed in the pleadings A party may move — at any
time, even after judgment — to amend the pleadings
to conform them to the evidence and to rase an
unpleaded 1ssue -the-unpteadedssues—But Tailure to
amend does not affect the result of the tnial of that
these 13sues

43
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{¢) Relation Back of Amendments. Anamendment of
a pleading relates back to the date of the onginal pleading

when

(1) relation back 1s permitted by the law that
provides the statute of hmitations applicable to the
action, or

(2) the claim or defense asserted n the amended
pleading arose out of the conduct, transaction, or
occurrence set forth or attempted to be set forth in the
ongnal pleading, or

(3) the amendment changes the party or the
naming of the party against whom a claim 15 asserted
if the foregoing provision {2) 1s satisfied and, within
the period provided by Rule 4(m) for service of the
summons and complaint, the party to be brought in by
amendment {A) has received such notice of the
institution of the action that the party will not be
prejudiced in maintaining a defense on the ments, and
(B) knew or should have known that, but for a
mustake concermng the wdentity of the proper party,
the action would have been brought agamst the party

The delivery or mailing of process to the Untted
States Attorney, or United States Attorney’s designee,
or the Attorney General of the United States, or an
agency or officer who would have been a proper
defendant 1f named, satisfies the requirement of
subparagraphs (A) and (B) of this paragraph (3} with
respect to the Umted States or any agency or officer
thereof to be brought 1nto the action as a defendant

Civit Rules [-15
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Rule 15

(¢} Relation Back of Amendments.

(1)

2

When an Amendment May Relate Back. An
amendment to a pleading relates back to the date of
the oniginal pleading when

(A) the law that provades the applicable statute of
hmutations allows permits-relation back,

(B) the amendment asserts a clarm or defense that
arose out of the conduct, transaction, or
occurrence set out forth — or attempted to be set
out ferth — 1n the onginal pleading, or

(C) the amendment changes the party or the naming
of the party against whom a claim is asserted, if
Rule15¢c)H(B) 1s satisfied and 1f, within the
penod provided by Rule 4(m) for serviug the
summons and complatnt, the party to be brought
m by amendment

(i) received such notice of the action that 1t will
not be prejudiced 1n defending on the
merits, and

(ii) knew or should have known that the action
would have been brought against i, but for a
nustake concerning the proper party’s
dentity the-aetien-would-have been
brought-agatnst+

Notice to the United States. When the United States
or a United States officer or agency oreffieers added
as a defendant by amendment, the notice requirements
of Rale-15¢e)( )(C)1) and () are sansfied 1f, during
the stated peniod, process was dehivered or mailed to
the United States attorney or the United States
attorney’s designee, to the Attorney General of the
United States, or to the officer or agency
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Rule 15

(d) Supplemental Pleadings. Upon motion of a party (d) Supplemental Pleadings. On motion and reasonable
the court may, upon reasonable notice and upon such terms as notice, the court may, upon just terms, permit a party to
are just, permmt the party to serve a supplemental pleading serve a supplemental pleading setung forth any transaction,
setting forth transactions or occurrences or events which have occurrence, or event that happened after the date of the
happened since the date of the pleading sought to be pleading to be supplemented The court may permut
supplemented Permission may be granted even though the | supplementation even though the onginal pleading is
onginal pleading 1s defective 1n 1ts statement of a claim for 1 defective n stating a claim or defense  And-the-court
rehief or defense  [f the court deems it adwvisable that the ‘ eonstders-H-advisable—+The court may order that the
adverse patty plead to the supplemental pleading, 1t shall so opposing adverse-party plead to the supplemental pleading
order, specifying the time therefor within by a specified time

- L . .

COMMITTEE NOTE

The language of Rule 15 has been amended as part of the general restyling of the Crvil
Rules to make them more easily understood and to make style and terminology consistent
throughout the rules. These changes are mtended to be stylistic only.

Former Rule 15(c)(3)(A) called for notice of the “mstitution” of the action. Rule
15(c)(1)(C)(1) omats the reference to “institution” as potentially confusing. What counts 1s that
the party to be brought 1n have notice of the existence of the action, whether or not the notice
mcludes details as to its “institution.”
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STYLE 612

Proposed Amendments to the Federal Rules of Civil Procedure

Restyled Rules 16 - 25
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[Ths is the version approved for tentative publication - STYLE 437 - with proposed revisions in
redline/strikeout format to reflect resolution of “global” 1ssues, the “top-to-bottom review, " and
certain other items as noted in footnotes |






Rule 16(a)

Rule 16. Pretrial Conferences; Scheduling; Management

(a) Pretrial Conferences; Objectives. [n any action,
the court may 1n its discretion direct the attoreys for the
partics and any unrepresented parties to appear before it fora
conference or conferences before tnal for such purposes as

(1) expediting the disposition of the action,

(2) establishing early and continuing control so
that the case will not be protracted because of lack of
management,

(3) discouraging wasteful pretnal activities,

{4} improving the quality of the nal through more
thorough preparation, and,

() facihtating the settlement of the case

Rule 16. Pretrial Conferences; Scheduling;
Management i
(a) Purposes of a Pretrial Conference. In any action, the
court may orderdteet the atiorneys and any unrepresented
parttes to appear for one or more pretnal conferences for
such purposes as

(1) expediting disposition of the action,

(2) establishing early and continuing control so that the
case will not be protracted because of lack of
management,

discouraging wasteful pretrial activities,

improving the quahity of the inal through more
thorough preparation, and

facilitating settlement

Civil Rules 16-25

b
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Rule 16(b)

{b) Scheduling and Planning. Except in categones of
actiens exempted by district court rule as inappropnate, the
district judge, or a magistrate judge when authonzed by
district court rule, shall, after receiving the report from the
parties under Rule 26(f) or after consulting with the attorneys
for the parties and any unrepresented parties by a scheduling
conference, telephone, mail, or other switable means, enter a
scheduling order that limuts the time

(1) to join other parties and to amend the
pleadings,

(2) to file motions, and
(3) to complete discovery
The scheduling order may also include

(4) modifications of the times for disclosures
under Rules 26(a) and 26(e}(I) and of the extent of
discovery to be permutted,

(5) the date or dates for conferences before trial, a
final pretrial conference, and tnal, and

(6) any other matters appropnate n the
circumstances of the case

The order shalk 1ssue as soon as practicable but n any event
within 90 days after the appearance of a defendant and within
12y days after the complaint has been served on a defendant
A schedule shall not be modified except upon a showing of
good cause and by leave of the district judge or, when
authorized by local rule, by a magistrate judge

i Kimble: global search for “leave” with “judge

Civil Rules 16-25

(b} Scheduling.

(1) Scheduling Order. Exceptin categones of actions
exempted by local rule as-nappropriate, the district
Judge — or a2 magistrate judge when authorized by
lecal rule — must 1ssue a scheduling order

{A) after receiving the parties’ report under Rule
26(h), or

{B) after consulting with the parties” attorneys and
any unrepresented parties at a scheduling
conference or by telephone, mail, or other
sustable means

(2) Time to Issue. The judge must 1ssue the scheduling
order as soon as practicable, but in any event within
120 days after any defendant has been served with the
complaint and withtn 90 days after any defendant has
appeared

(3) Ceontents of the Order.

(A) Required Contents The scheduling order must
limut the time to jotn other parties, amend the
pleadings, complete discovery, and file motions

(B) Permutted Contents The scheduling order may

(i) modify the timing of disclosures under
Rules 26(a) and 26{e)}{ 1),

(il}) modtfy the extent of discovery,

(iii) set dates for pretral conferences and for
trtal, and

(1v} include other appropnate matters

1) Modifving a Schedule. A schedule may be modified
only for good cause and with byleave-of the judge's

consent !

[ S
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(¢) Subjects for Consideration at Pretrial
Conferences. Atany conference under this rule
consideration may be given, and the court may take
appropnate action, with respect to

(1) the formulatton and simplification of the

1ssues, including the ehmination of frivolous claims

or defenses,

{2) the necessity or desirability of
amendments to the pleadings,

{3) the possibility of obtaining admissions of
fact and of documents which will avord unnecessary

proof, stipulations regarding the authenticity of
documents, and advance rulings from the court on
the adrmissibility of evidence,

(4) the avordance of unnecessary proof and of
cumulative evidence, and limutations or restnctions

on the use of testmony under Rule 702 of the
Federal Rules of Evidence,

(5) the appropnateness and timing of
summary adjudication under Rule 56,

(6) the control and scheduling of discovery,

including orders affecting disclosures and discovery

pursuant to Rule 26 and Rules 29 through 37,

Cwil Rules 16-25

)

2)

Rule 16{c)

{t) Attendance and Matters for Consideration at a Pretrial
Conferences.

Antendance. A represented party must authonze at
least one of its attorneys to make stipulations and
adimusstons about all matters that can reasonably be
antictpated for discussion at a pretnal conference 1
appropriate, the court may require that a party or its
representative be present or reasonably available by
telephone to consider possible settlement

Matters for Consideration. At any pretnal
conference underthisrale, the court may consider and
take appropriate action on the following matters

{A) formulating and simplifying the tssues, and
eltmnating fiivolous claims or defenses,

(B) amending the pleadings tf necessary or desirable,

(C) obtaiming admssions and stipulations regarding
facts and documents to avoird unnecessary proof,
and ruling 1n advance on the admissibility of
evidence,

(D) avording unnecessary proof and cumulative
evidence, and lniting the use of tesumony under
Federal Rule of Evidence 702,

(E) determuning the approprateness and timing of
summary adjudication under Rule 56,

(F) controthing and scheduling discovery, including
orders affecting disclosures and discovery under
Rule 26 and Rules 29 through 37,

September 29, 2004




{7) theidentification of witnesses and
documents, the need and schedule for filing and
exchanging pretnal briefs, and the date or dates for
further conferences and for tnal,

(8) the advisability of refemng matters to a
magstrate judge or master,

(9) settlement and the use of special
procedures to assist in resolving the dispute when
authonzed by statute or local rule,

(10) the form and substance of the pretral
order,

(11) the disposition of pending motions,

(12) the need for adopting special procedures
for managing potentially difficult or protracted
actions that may volve complex issues, multiple
parties, difficult legal questrons, or unusual proof
prablems,

{13) an order for a separate tnal pursuant to
Rule 42(b) with respect to a claim, counterclaim,
cross-claim, or thurd-party claim, ot with respect to
any particular issue in the case,

(14} an order directing a party or parties to
present evidence early 1n the tnal with respect to a
manageable 1ssue that could, on the evidence, be the
basis for a judgment as a matter of law under Rule
50(a) or a Judgment on partial findings under Rule
52(c},

(15) an order establishing a reasonable bt on
the time allowed for presenting evidence, and

(16) such other matters as may facilitate the
Just, speedy, and inexpensive disposition of the
action

At least one of the attorneys for each party participating 1n any
conference before trial shall have authonity to enter into
stipulations and to make admissions regarding all matters that
the participants may reasonably anticipate may be discussed

If approprnate, the court may require that a party or its
representative be present or reasonably available by telephone
n order to consider possible settlement of the dispute

(H)
(0

&)

) (K

—

(L)

M
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Cral Rules 16-25

—

Rule 16(c)

(G) dentifying witnesses and documents. scheduling

the filing and exchange of any pretnal briefs, and
settingfixng dates for further conferences and for
trial,

refernng matters to a magistrate judge or master,

setthng the case and using special procedures to
assist  resolving the dispute when authonzed by
statute or local rule,

determimng the form and content of the pretnal
order,

disposing of pending motions,

adopting special procedures for managing
potentially difficult or protracted actions that may
mvolve complex issues, multiple parties, difficult
legal quest:ons, or unusual proof problems,

ordenng a separate trial under Rule 42(b) of a
claim, counterclaim, crossclaim, third-party
claum, or particutar 1ssue,

directing the presentation of evidence early in the
trial onregardme a manageable issue that might,
on the evidence, be the basis for a judgment as a
matter of law under Rule 50(a) or a judgment on
partial findings under Rule 52(c),

establishing a reasonable limit on the time
allowed to present evidence, and

facilitating in other ways the just, speedy, and
inexpenstve disposition of the action

September 29, 2004
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Rule 16(d)-(e)

(d} Final Pretrial Conference. Any final pretnal
conference shall be held as close to the time of trmal as
reasonable under the circumstances The participants at any
such conference shall formulate a plan for tnal, including a
program for facilitating the adrmussion of evidence The
conference shall be attended by at least one of the attorneys
who will conduct the trial for each of the parties and by any
unrepresented partics

(e) Pretrial Orders. Afier any conference held
pursuant to this rule, an order shall be entered reciting the
action taken This order shall control the subsequent course of
the action unless modified by a subsequent order The order
followng a final pretnal conference shall be modified only to
prevent manifest injustice

, (d) Pretrial Orders. After any conference under this rule, the
court should i1ssugenter an order reciting the action taken
This order controls the course of the action unless the court
modifics it

(e) Final Pretrial Conference and Orders. The court may
hold a final pretnal cenference to formulate a trial plan,
including a plan to facilitate the admussion of evidence
The conference must be held as close to the start of tnal as
1s reasonable, and must be attended by at least one attorney
who will conduct the tnal for each party and by any
unrepresented party The court may modify an order
1ssuedmade after a final pretnal conference only to prevent
mamifest injustice

Civil Rules 16-25 6
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(f) Sanctions. If a party or party’s attomey fails to
obey a scheduling or pretnal order, or 1f no appearance 1s
made on behalf of a party at a scheduling or pretnal
conference, or 1f a party or party’s attormey s substantially
unprepared to participate 1n the conference, or 1f a party or
party’s attomey fails to participate in good faith, the judge,
upon motion or the judge’s own imtiative, may make such
orders with regard thereto as are just, and among others any of
the orders provided i Rule 37(b)(2XB), (C), (D) In Leu of or
m addition to any other sanction, the judge shall require the
party or the attorney representing the party or both to pay the
reasonable expenses incurred because of any noncomphance
with this rule, including attorney 's fees, unless the judge finds
that the noncomphance was substantially Justified or that other
circumstances make an award of expenses unjust

Rule 16(f)

{[) Sanctions

(1) In General, On motion or on its own, tFhe court;-on
MOHOR-OF-0RH5-6Wa; May ISsue any Just orders,
including those authorized by Rule 37(b}(2)(B), (C),
and (D}, 1f a party or its attorney

(A) fails to appear at a scheduling or other pretnal
conference,

(B) 15 substanttally unprepared to participate — or
does not participate 1n good faith — 1n thea

schedulngorotherpretnal conference, or

(C) fails to obey a scheduling or other pretnal order

Imposing Fees and Costs. Instead of or in adduron to
any other sanction, the court must require the party, its
attorney, or both to pay the reasonable expenses —
including attorney’s fees — incurred because of any
noncomphiance with this rule, unless the
noncomphance was substantially justified or other
circumstances make an award of expenses unjust

2)

COMMITTEE NOTE

The language of Rule 16 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules These changes are intended to be stylistic only.

Civil Rules 16-25 7
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Rule 17

IV. PARTIES

Rule 17. Parties Plaintiff and Defendant; Capacity

TITLE IV. PARTIES

Rule 17. The Plaintiff and Defendant; C apacity

ll

(a) Real Party in Interest. Every action shall be
prosecuted in the name of the real party in interest An
executor, admunstrator, guardian, bailee, trusiee of an express
trust, a party with whom or 1n whose name a contract has been
made for the benefit of another, or a party authonized by
statute may sue 1 that person’s own name without joning the
party for whose benefit the action 1s brought, and when a
statute of the United States so provides, an action for the use
or benefit of another shall be brought 1n the name of the
Uneted States  No action shall be dismussed on the ground that
1t 15 not prosecuted in the name of the real party in interest
until a reasonable time has been allowed after objection for
ratification of commencement of the action by, or jownder or
substitution of, the real party in interest, and such ratification,
Joinder, or substitution shall have the same effect as 1f the
action had been commenced in the name of the real party in
interest

(a) Real Party in Interest.

(1) Requirement and Designafion. An action must be
prosecuted in the name of the real party 1n interest
The followtng may sue n therr own names without
Jotming the person for whose benefit the action s
brought

{A) an executor,
(B)
©
(D)
(E)
(F)

an admunistrator,

a guardian,

a bailee,

a trustee of an express trust,

a party with whom or 1n whose name a contract
has been made for another’s benefit, and

{(+) a party authonzed by statute

(2) Acnon in the Name of the United States for
Another’s Use or Benefit. When a federal statute
Untted-Statesstatute so provides, an action for
another’s use or benefit must be brought 1n the name

of the United States

(3) Joinder of the Real Party in Interest. The court
mustmay not disnuiss an actton for failure to prosecute
1n the name of the real party m interest until, after an
objection, a reasonable time has been allowed for the
real party 1n interest to ratify, join, or be substituted
1ato the actton  After ratification, joinder, or
substitution, the action proceeds as (f 1t had been

comimenced by the real party in imterest

Cwil Rules 16-25 8
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Rule 17(h)-(c)

(b) Capacity to Sue or Be Sued. The capacity of an
individual, other than one acting 1n a representative capacity,
to sue or be sued shall be determined by the law of the
individual’s domucile  The capacity of a corporation to sue or
be sued shall be determined by the law under which it was
organized In all other cases capacity to sue or be sued shall
be determined by the law of the state in which the distnict
court 1s held, except (1) that a partnership or other
unincorporated association, which has no such capacity by the
taw of such state, may sue or be sued 1n 1ts common name for
the purpose of enforcing for or against it a substantive right
existing under the Constitution or laws of the United Siates,
and {2) that the capacity of a receiver appointed by a court of
the United States to sue or be sued 1n a court of the United
States 15 governed by Title 28, U S C, Sections 754 and
959(a)

(b) Capacity to Sue or Be Sued. Capacity to sue or be sued 1s

deternmined as follows

(1) for anindividual who 1 not acting 1n a representative
capacity, by the law of the individual’s domicile,

18]

for a corporation, by the law under which 1t was
organtzed, and

(3) for all other parties, by the law of the state where the

court 18 located where-the-seurtis-held, except that

(A) a partnershup or other unincorporated association
with o such capacity under that state’s law may
sue or be sued 1n 1ts common name to enforce a
substantive nght existing under the United States
Constitution and laws, and

(B) 28U S C §§ 754 and 95%(a) govern the capacity
of a receiver appomted by a United States count

to sue or be sued n a United States court

|

(¢} Infarts or [ncompetent Persons. Whenever an
infant or incompetent person has a representative, such as a
general guarchan, committee, conservator, or other like
fiduciary, the representative may sue or defend on behalf of
the infant or incompetent person  An infant or incompetent

person who does not have a duly appointed representative may ‘

sue by a next frniend or by a guardian ad litem The court shall
appont a guardsan ad lilem for an infant or ncompetent
person not otherwise represented mn an action or shall make
such other order as 1t deems proper for the protection of the
infant or mcompetent person

(¢} Minor or Incompetent Person.

(1) With a Representative. The following representatives
may sue ot defend on behalf of a minor or an
incompetent person

(A)
(B)
©
(D)

Withour a Representative. A minor or an
incompetent person who does not have a duly
appointed representative may sue by a next frnend or
by a guardian ad litem The court must appoint a
guardian ad litem — or 1ssue another approprate
order — to protect a minor or iIncompetent person who
15 unrepresented in an action

a general guardian,
a commtitee,

a conservator, or

a hke fiduciary

)

COMMITTEE NOTE

The language of Rule 17 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are mtended to be stylistic only
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Rule 18. Joinder of Claims and Remedies

(a) Joinder of Claims. A party asserting a claim to
relief as an oniginal claim, counterclaim, cross-claxm, or thurd-
party claim, may join, either as independent or as alternate
claims, 4s many clarms, legal, equitable, or mantime, as the
party has against an opposing party

(b} Joinder of Remedies; Fraudulent Conveyances.
. Whenever a clarm s one heretofore cogmzable only after
E another claim has been prosecuted to a conclusion, the two
| claims may be joined 1n a single action, but the court shall
[ grant rehef in that action only in accordance with the relative
substantive nghts of the parties  [n particular, a plaintff may
stafe a clasin for money and a claim to have set aside a
conveyance fraudulent as to that plaintiff, without first having
obtained a judgment estabhishing the claim for money

{a)

i (b)

Rule 18. Joinder of Claims and Remedies

Rule 18

Joinder of Claims. A party asserting a claim,
counterclaim, crossclaim, or third-party claim may join, as
independent or altemate claims, as many claims as it has
agawmnst an opposing party

Joinder of Remedies; Contingent Claims. A party may |
Jomn two claims even though one of them 1s conlingent on
the disposition of the other, but the court may grant relief
only 1n accordance with the parties’ relative substantive
nghts In particular, a plantiff may state a clatm for
money and a claim to set astde a conveyance that 18
fraudulent as to that plaintiff, without first obtaining a
judgment for the money

COMMITTEE NOTE

The language of Rule 18 has been amended as part of the general restyling of the Crvil Rules
to make them more €asily understood and to make style and terminology consistent throughout
the rules These changes are intended to be styhistic only.

Modification of the obscure former reference to a claim “heretofore cognmizable only after
another claim has been prosecuted to a conclusion™ avoids any uncertainty whether Rule 18(b)’s
meaning 1s fixed by retrospective inquiry from some particular date.

Civil Rules 16-25
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Rule 19%¢a)-(b)

Rule 19. Joinder of Persons Needed
for Just Adjudication

'
|

Rule 19. Required Joinder of Parties

(a)} Persons to Be Joined if Feasible. A person who 15
subject to service of process and whose joinder will not
depnive the court of junsdiction over the subject matter of the
action shall be joined as a party 1n the action 1if (1) tn the
person’s absence complete rehief cannot be accorded among
those already partics, or (2) the person claims an interest
relating to the subject of the action and 1s so siuated that the
disposition of the action 1n the person’s absence may (1) as a
practical matter impair or umpede the person’s ability to
protect that interest or (11} leave any of the persons already
paities subject to a substantial nsk of incurring double,
multiple, or otherwise inconsistent obhigations by reason of
the claimed mterest If the person has not been so jowned, the
court shall order that the person be made a party If the person
should join as a plaintiff but refuses to do so, the person may
be made a defendant, or 1 a proper case, an involuntary
plaintff If the jotned party objects to venue and joinder of
that party would render the venue of the action improper, that
party shall be dismissed from the action

T

(a) Persons Required to Be Joined if Feasible.

(1) Requured Party. A person who 1s subject to service of
process and whose joinder will not deprive the court
of subject-matter junisdiction must be joined as a party
if

(A) nthat person’s absence, the court cannot accord
complete relief among exisung parties, or

(B} that person claims an interest relating to the
subject of the action and 15 so situated that
disposing of the action 1n the person’s absence
may
(i) as apractical matter umpair or impede the
person’s ability to protect the interest, or

{(ii} leave an existing party subjectto a
substantial nisk of incumng double,
multiple, or otherwise inconsistent

obligations because of the interest

(2y Joinder by Court Order. |f a person has not been
Jotned as required, the court must order that the person
be made a party A person who refuses to join as a
plamnti ff may be made either a defendant or, in 2

propert case, an involuntary plaintiff

(3) Venue If ajoined party objects to venue and the
Joinder would render venue improper, the court must

dismiss that party

{b) Determination by Court Whenever Joinder Not
Feasible. If a person as described m subdivision (a){ 1 )-(2)
hereof cannot be made a party, the court shall determine
whether 1n equity and good conscience the action should
proceed among the parties before it, or should be dismussed,
the absent person being thus regarded as indispensable The
factors to be considered by the court include  first, to what
extent a judgment rendered tn the person’s absence smght be
prejudicial to the person or those already parties, second, the
extent to which, by protective provisions in the judgment, by
the shaping of relief, or other measures, the prejudice can be
lessened or avorded, third, whether a judgment rendered 1n the
person’s absence will be adequate, fourth, whether the
plainti ff will have an adequate remedy 1f the action ts
dismissed for nongoinder

Cvil Rules 16-25

{b) When Joinder Is Not Feasible. 1f a person who 15
required to be joined 1t feasible cannot be pomed, the court
must determine whether, 1n equity and good conscience,
the action should proceed among the existing parties or
should be distmissed  The factors for the court to consider
include

(D

the extent to which a judgment rendered n the
person’s absence might prejudice that person or the
existing parties,

{2) the extent to which any prejudice could be lessened or

avotded by

{A) protective provisions in the judgment,
(B) shaping the relief, or

(C) other measures,

&)

whether a judgment rendered 1n the person’s absence
would be adequate, and

4

whether the plaintiff weuld have an adequate remedy
1f the action were disnmissed for nonjoinder
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Rule 19(c)-(d)

===

i (¢) Pleading Reasons for Nonjoinder. A pleading (¢} Pleading Reasons for Nonjoinder When asserting a

; asserting a claim for relief shall state the names, 1f known to 1 claim for relief, a party must state i
the pleader, of any persons as descnibed 1 subdivision (a)(1)-
(2) hereof who are not joined, and the reasons why they are (1) the names, if known, of any persons who are required
not jomned to be joined 1f feasible but are not jomed; and
(2} the reasons for not Joining them
(@) Exception of Class Actions. This rule 15 subject to (d) Exception for a Class Actions. This rule 1s subject to
the provisions of Rule 23 Rule 23
1 H
. N - I S S —

COMMITTEE NOTE

The language of Rule 19 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules These changes are intended to be stylistic only.

Former Rule 19(b) described the conclusion that an action should be dismissed for inability
to join a Rule 19(a) party by carrying forward traditional terminology. “the absent person being
thus regarded as indispensable.” “Indispensable” was used only to express a conclusion reached
by applying the tests of Rule 19(b). It has been discarded as redundant

Civil Rules 16-25 September 24, 2004



Rule 20. Permissive Joinder of Parties

(a) Permissive Joinder. All persons may joint in one
action as plaintiffs «f they assert any right to rehief jointly,
severally, or in the altemnative in respect of or ansing out of
the same transaction, occutrence, or senes of transactions or
occurrences and 1fany question of law or fact commen to all
these persons will anse 1n the action  All persons (and any
vessel, cargo or other property subject to admeralty process n
rem) may be jowned 1n one action as defendants 1f there 15
asserted aganst them jointly, severally, or in the alternative,
any nght to rehef 1n respect of or ansing out of the same
transaction, occurrence, or sertes of transactions or
occurrences and 1f any question of law or fact common to all
defendants will anise i the action A plaintiff or defendant
need not be interested 1n obtaining or defending against all the
rehief demanded Judgment may be given for one or more of
the plantiffs according to their respective nights to rehief, and
against one or more defendants according to their respective
habthittes

(b) Separate Trials. The court may make such orders
as will prevent a party from being embarrassed, delayed, or
put to expense by the inclusion of a party against whom the
party asserts no claim and who asserts no claum against the
party, and may order separate trials or make other orders to
. prevent delay or prejudice

Rule 20

Rule 20. Permissive Joinder of Parties

(a) Persons Who May Join or Be Joined.

(1) Plamuffs. Persons may join in one action as plamntiffs
if

(A) they assert any nght to relief jointly, severally, or
i the alternative with respect to or ansing out of
the same fransaction, occurrence, or senes of
transactions or occurrences, and

(B) any guestion of law or fact-erfactual-question

commen to all plaintiffs will anse 1a the action

(2) Defendants. Persons -— as well as a vessel, cargo, or
other property subject to adnuralty process m rem —
may be joined i one action as defendants if

{A) any nght to relief1s asserted against them jointly,
severally, or in the alternative with respect to or
artsing out of the same transaction, occurrence,
or series of transactions or occurrences, and

{B) any question of law or factlegal-or factual

guestien common to all defendants will arise in
the action

(3) Extent of Relief. Neither a plamtff nor a defendant
need be mterested 1n obtaining or defending against alt
the relief demanded The court may grant judgment o
one or more plaintiffs according to their nghts, and
against one or more defendants according to thewr
habthies

(b} Protective Measures. The court may 1ssue orders —
including an order for separate trials — to protect an
existing party against embarrassment, delay, expense, or
other prejudice ansing from the joinder of a person against
whom the party asserts no claum and who asserts no claim
against the party

COMMITTEE NOTE

The language of Rule 20 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Civil Rules 16-25
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Rule 21

Rule 21. Misjoinder and Non-Joinder of Parties | Rule 21. Misjoinder and Nonjoinder of Parties

Misjoinder of parties 15 not ground for dismissal of an Misgornder of parties 1s not a ground for dismissing an action
On motion or on its own, the court may at any time, on Just

action Parties may be dropped or added by order of the court
terms, add or drop a party  The court may also sever any claim

on mouon of any party or of its own nttiative at any stage of
aganst a party Any-elaim-agmnst-a-party-may-be severedand

the action and on such terms as are just  Any claim against a
adiudicated-separately

party may be severed and proceeded with separately

COMMITTEE NOTE

The language of Rule 21 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout

the rules. These changes are intended to be stylistic only.

Crvil Rules 16-25 September 24, 2004



Ruie 22. Interpleader

(1) Persons having claims against the plamtiff may be
Jomed as defendants and required to interplead when their
claims are such that the plaintiff ts or may be exposed to
double or multipte Liability It 1s not ground for objection to
the joinder that the claims of the several clarmants or the titles
on which ther claims depend do not have a commoen origin or
are not wdentical but are adverse to and independent of one
another, or that the plaintiff avers that the plamntiff 1s not liable
in whole or mn part to any or all of the claimants A defendant
exposed to simitar hability may obtain such interpleader by
way of cross-claim or counterclarm  The provisions of this
rule supplement and do not tn any way limit the joinder of
parties permitted m Rule 20

Rute 22. Interpleader

. (a) Grounds.

(1) By a Plaintff. Persons with claims that may expose a
plamtiff to double or multiple hability may be joined
as defendants and required to iterplead  Joinder for
interpleader 15 proper even though

(A) the claims of the several claimants, or the titles
on which their claims depend, lack a common
origin or are adverse and independent rather than
identical, or

(B) the plamtff demes hability sn whole or in part to

any or alt of the claimants

(2) Bya Defendant. A defendant exposed to simlar
(2) The remedy herein provided 15 1n addition to and 1 lability may seek interpleader through a crossclaim or

no way supersedes or lints the remedy provided by Title 28, counterclaim

USC, 441335 1397, and 2361  Actions under those

provisions shall be conducted n accordance with these rules (b) Relation to Other Rules and Statutes. This rule
supplements — and does not himit — the joinder of parties
allowedpermtted by Rule 20 The remedy 1t provides 15 1n
addition to — and does not supersede or hmt — the
remedy provided by 28 U S C §4 1335, 1397, and 2361
An aActions under those statutes must be conducted under
these rules

COMMITTEE NOTE

The language of Rule 22 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Civil Rules 16-25
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Rule 23. Class Actions

Rule 23

Rule 23. Class Actions'

(a) Prercquisites to a Class Action. One or more
members of a class may sue or be sued as representative
parties on behalf of all only 1f (1) the class 1s so numerous that
joinder of all members 1s impracucable, (2) there are questions
of law or fact common to the class, (3} the claims or defenses
of the representative parties are typical of the claims or
defenses of the class, and (4) the representative parties will
fairly and adequately protect the interests of the class

1

!
|
|

(a) Prerequisites. One or more members of a class may sue or
be sued as representative parties on behalf of all members
only 1f

m

the class 1s so numerous that joinder of all members 1s
impracticable,

@
3

questions of law or fact are common to the class,

the representative parties’ claims or defenses are
typical of the class claims or defenses, and

“@

the representative parties will fairly and adequately
protect the interests of the class

Fhis version of Rule 23 presents a generally conservative approach to style changes [he premuses are simple Rule 23 has

transformed substantive rules more extensively than any other civil rule The stakes are enormous Carefully reasoned
attempts to (mprove the meaning of Rule 23 often fail Every change, no matter how innocuous 1t may seem, will generate
immediate controversy and long lasting efforts to wring new meamng out of new words Style changes to Rule 23 should be

carefully made to nimimize these nisks

Crvil Rules 16-25
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Rule 23(b)

—

- - 1 Jp— -

. | . -
(b) Class Actions Maintainable. An action may be (b) Types of Class Actions. A class action may be maintamned
maintained as a class action 1f the prerequisites of subdivision if (a) 15 satisfied and 1f
(a) are satisfied, and 1n addition

(1) prosecuting separate actions by or aganst individual
(1) the prosecution of separate actions by or against class members would create a risk of
ingividual members of the ctass would create a nsk of

(A) mconsistent or varying adjudications with to individual class members that® would establish
respect to individual members of the class which | incompatible standards of conduct for the party
would establish incompatible standards of conduct opposing the class, or

th the cl
for the party opposing fhe class, or {B) adjudications with respect to individual class

(B) adjudhcations with respect to individual members that, as a practical matter, would be
members of the class which would as a practical dispositive of the other nonparty members’
matter be dispositive of the interests of the other mterests or would substantially impair or unpede
members not parties to the adjudications or their the ability efothermembers to protect their
substantially impatr or impede their ability to protect mterests,” or

their interests, or

(2) the party opposing the class has acted or refused on grounds that apply generally to the class, so that
to act on grounds generally apphicable to the class, final inunctive relief or corresponding declaratory

thereby making appropriate final injunctive relief or ‘ relief1s appropriate respecting the class as a whole, or

correspanding declaratory relief with respect to the class !
as a whole, or

Kimble notes that "with respect to individual class members" carries forward a style problem with present Rule 23 "That”
1s a "remote pronoun,” separated from "adjudications ¥ He sees no casy fix But deleting "with respect to mdividual class
members” nsks a change of meaming  Separate actions by class members create a nsk of inconsistent adjudications with
respect to persons who are not class members as well as with respect to other class members It may be argued that the
distinctrons that take the others outside the "class” mean that different results are not "inconsistent or varying " But we do
not want this rule to swallow (b)(3), authonzing a class action whenever a common defendant might win some and lose
some This nsk anses from the present rule language, but has not often been reabzed 1t would be aggravated by a style
change Cooper, Marcus, and Rosenthal would keep “with respect to individual class members *

[The Style Subcommuitee agrees with Cooper, Marcus, and Judge Rosenthal The current language has not caused a
problem and a change very hkely would No change from current rule ]

The present rule states “adjudications wath respect to individual members of the class which would as a practical matter be
dispositive of the nterests of the other members not parties to the adjudications or substantially impair or tmpede their
ahlity to protect their interests ” Kimbie and Cooper agree that “other members" interests™ can be used 1nstead of “interests
of the other members ” Marcus would insert a word, to read “other class members” interests,” because class members may
be parhies for some purposes (allowing them to appeal, for example) and not others {perhaps to a counterclaim)  Both
Cooper and Marcus are concerned that tf we delete “not parttes to the adjudications,” we nsk substantive change 1f we
retain that language, the rule might read  “adjudications with respect to individual class members that, as a practical matter,
would be dispositive of the interests of other class members who are not parties to the adjudications or would substantially
impatr or impede their ability to protect thewr interests ™

Kimble in the Cooper version, I'd say "the interests of other nonparty class members " [t would be nice to close the gap
between the parallel "would"s ~ Cooper response: "other nonparty class members™ might generate more confusion — IF
there are other nonparty class members, who are the nonparty class members to be distingurshed from the others?

[The Style Subcommittee agrees with Kimble’s suggested revision to the Cooper formulation at the end of the footnote ]

Civil Rules 16-25 September 24, 2004
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(3) the court finds that the questions of law or fact
common to the members of the class predeminate over

questions affecting only indtvidual members, and that a class
action 1s superior to other available methods for the fair and

efficient adjudication of the controversy The matters

pertinent to the findings include (A) the interest of members
of the class 1n individually controlling the prosecution or
defense of separate actions, (B) the extent and nature of any

Iitigation concerning the controversy already commenc
or agamst members of the class, (C) the desirability or

undesirability of concentrating the hitigation of the claims

the particular forum, (D) the difficulties likely to be
encountered in the management of a class action

Civil Rules 16-25

Rule 23(h)

any

ed by

{3) the court finds that the questtons of law or fact
common to class members predominate over any
questions affecting only individual members, and that
a class action s supenor to other avallable methods
for fawrly and efficiently adpudicating the controversy
The matters pertinent to these findings include

{A) the class members” interests 1 individually
controllimg the prosecution or defense of separate
actions;

(B) the extent and nature of any itigation concenung |
the controversy already begun by or agamnst class
members,

(C) the desirabulity or undesirabihty of concentrating
the hungation of the clatms 1n the particular
forum, and

(D) the likely difficulties in managing a class action
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class

| (c) Determining by Order Whether to Certify a Class
Action; Appointing Class Counsel; Notice and
Membership in Class; Judgment; Multiple Classes and
Subclasses.

() (A) When a person sues or 15 sued as a

representative of a class, the court must — at an early
practicable time — determine by order whether to cernnfy
the action as a class action

(B) An order certifying a class action must
define the class and the class claims, 1ssues, or
defenses, and must appownt class counsel under Rule
23(g)

{C) An order under Rule 23(c)(1) may be
altered or amended before final judgment

(2} (A) For any class certified under Rule 23(b)( 1)

or (2}, the court may direct appropriate notice to the

(B) For any class certified under Rule 23(b){3),
the court must direct to class members the best
notice practicable under the circumstances,
inctuding individual notice to all members who can
be identified through reasonable effort The notice
must concisely and clearly state 1n plain, easily
understood language

. the nature of the action,
+  the definmition of the class certified,
. the class claims, issues, or defenses,

= that a class member may enter an
appearance through counsel iIf the member
s0 desires,

«  that the court will exclude from the class
any member who requests exclusion,
stating when and how members may elect
to be excluded, and

*  the binding effect of a class judgment on
class members under Rule 23(c)(3)

Rule 23{c)

(¢) Certification Order; Notice to Class Members;
Judgment; Issues Classes; Subclasses.

(1} Certificatton Order.

2)

(A) Tumeto Issue At an early practicable time after a

(8)

©

person sues or 15 sued as a class representative,
the court must determine by order whether to
certify the action as a class action

Definemng the Class, Apponnng Class Counsel
An order that certifies a class action must define
the ¢lass and the class claims, 1ssues, or defenses,
and must appoint class counsel under (g)

Altering or Amending the Order An order that
grants or demies class certification may be altered
or amended before final judgment

Notice.

(A)

(B)

For (b)(1} or (b)(2) Classes For any class
certified under (b)(1) or (b)(2), the court may
direct appropriate notice to the class

For ¢b}(3} Classes For any class certified under
(b)(3), the court must direct to class members the
best notice that 15 practicable under the
c1rcumstances,4 including individual notice to ali
members who can be identified through
reasonable effort  The notice must clearly and
concisely state in plain, easily understood
language

0]
(i)
(ii)
(i)

the nature of the action,
the definttion of the class certified,
the class claims, 1ssues, or defenses,

that a class member may enter an
appearance through an attomeyg if the
member so desires,

that the court witll exclude from the class
any member who requests exclusion®,

)

(vi)

the fime and manner for requesting
excluston, and

(vii) the binding effect of a class judgment on
members under (¢)(3)

4 It seems safer to keep this qualifier, which 15 quoted i important cases, although standing alone "practicable” invokes
consideration of the crrcumstances [The Style Subcommuitee agrees |

5 The use of “attorney™ reflects the global resolution of the choice between “attorney™ and “counsel * Rule 23(g), however,

refers to “Class Counsel ™ This 1s deliberate

represent the class [ The Style Subcommuttee agrees |

An attorney s for individual class members, courts appoint “counsel” to

6 Making this a new uem (vn) emphasizes the obligation to specify m the notice the time and manner for requesting
exclusion

Cval Rules

16-25
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Rule 23(¢)

{3) The judgment 1n an action mantained as a class
action under subdivision (b)(1) or {b){2}, whether or not

Judgment 1n an action maintained as a class actton under
subdivision (b)(3), whether or not favorable to the class,
shall include and specify or describe those to whom the

who have not requested exclusion, and whom the court

(4) When approprate (A} an action may be brought
or mamtained as a class action with respect to particular
1ssues, or (B) a class may be divided into subclasses and
each subclass treated as a class and the provisions of this

[
!
favorable to the class, shall include and describe those
whom the court finds to be members of the class The
notice provided 1n subdivision (¢)(2) was directed, and
finds to be members of the class
rule shall then be construed and applied accordingly
7

Civil Rules 16-25
20

(3} Judgment. Whether or not favorable to the class, the

L)

&)

Judgment 1n a class action must nchade-and descrnibe
theclass-members-

(A) Forfbii)-or-tbi2)-Classes—Efor any class
certified under (b)(1) or (b)(2), thequdgment

st include and describe those whom the court
finds to be class members-_and

(B) Eor(hi3)}-Classes—Efor any class certified under
{bX3), the judgment-must include and specify or

describe those to whom the {¢)(2) notice was
directed, who have not requested exclusion, and
whom the court finds to be class members

Parncular Issues. When appropriate, an action may
be maintained as a class action with respect to’
particular 1ssues

Subclasses. When approprnate, a ¢lass may be
divided into subclasses that are each treated as a class
under this rute ¢

Kimble wants to avoid "compound (muftiword) prepositions, such as "with respect to,” and suggested “on ™
tule 1s familiar language and the notion of an action "on" an 1ssue seems unfamiliar There does seem to be a subtle
difference between certifying a class action “on” an 1ssue as opposed to “with respect to” an 1ssue Cooper, Rosenthal, and
Marcus favor retaining the present language

The present

{The Style Subcommuittee agrees with Cooper, Marcus, and Judge Rosenthal There may be more than a subtle difference
here Do not change ]

(5) 1s carved out of present (4) because subclassing s distinct from an “issues class ” The [ast clause of the final sentence in
the present rule 15 deleted as unnecessary, given the clear statement that subclasses must be treated as classes “under the
rule ™
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(d) Orders in Conduct of Actions. In the conduct of
achions to which thus rule applies, the court may make
appropnate orders (1) determining the course of proceedings
or preseribing measures to prevent undue repetition or
complication 1n the presentation of evidence or argument, (2)
requining, for the protection of the members of the class or
otherwase for the Fair conduct of the action, that nouce be
given 1n such manner as the court may direct fo some or all of
the members of any step in the action, or of the proposed
extent of the judgment, or of the opportunuty of members to
signify whether they consider the representation fair and
adequate, to intervene and present claims or defenses, or
otherwise to come nto the action, (3} imposing conditions on
the representative parties or on intervenors, {4) requinng that
the pleadings be amended to elimemnate therefrom atlegations
as to representation of absent persons, and that the action
proceed accordingly, (5) dealing with simlar procedural
matters The orders may be combimed with an order under
Rule 16, and may be altered or amended as may be desirable
from tume to time

10

(2)

( (d) Conducting the Class Action.

Rule 23

(Yy In General. In a class action under this rule, the court

may 1ssue appropriate orders that

(A) determine the course of proceedings or prescribe
measures to prevent undue repetition or
complication 1n presenting evidence or argument,

{B) require — to protect class members and fairly
conduct the action -~ giving appropriate notice to
some or all class members of-

() any step in the action,
(ii} the proposed extent of the judgment, or

(iif) the members’ opportumity to form the
court whether they consider the
representation fair and adequate, to
intervene and present claims or defenses, or
otherwise to come 1nto” the action,

(C) mpose conditions on the representative parties or
on 1ntervenors,

|
(D} require that the pleadings be amended to |
eliminate allegations gbout as-te representation of {
absent persons'® and that the action proceed
accordingly, or

Combining and Amending Orders. An order under
{d)(1) may be combined with an order under Rule
16,'" and may be altered or amended

|
(E) deal with simular procedural matters 1
|
\
|

The present rule says "come into " Alternatives, such as “enter” or “join™ seemed no clearer [The Style Subcommuttee

agrees |

The present language, “allegations as to represertation of absent persons,” 1s maintained with one change despite a Style
preference for a shorter version Efforts at more economucal expresston, mcluding “class allegations,” all seemed to have
substantive implications [The Style Subcommuttee agrees |

The comma 1 the present rule may help to separate these quite distinctive provisions  Kimble states that the comma 15
improperly used There 1s no easy way to separate the potnts without using a comma, and the comma use 1s simply carried
over from the present rule  One possibility might be to state that “An order under (d)(1) may be combined with a Rule 16
order and may be altered or amended,” which preserves the separation, although not as clearly

Kimble response: The "separation” theory would require dozens of new (and questionable) commas 1n the rules [ think it
works fine without the comma (especially given the parallel "may™s) Cooper: | still want to keep the comma Or change
to some other articulation that does not nisk confusions  One confusion might be between the standards for amending a Rule
16 order and the standards for amending Rule 23(d} order

[Judge Murtha and Dean Kane suggest an alternative using a semicolon * * ** combimed with an order under Rules 16, 1t
also may be altered or amended ™ Judge Thrash agrees with Kimble and would delete the comma |

Crvil Rules 16-25 September 24, 2004
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Rule 23

(e) Settlement, Voluntary Dismissal, or Compromse, {¢) Settlement, Voluntary Dismissal, or Compromisc.|2
The claims, 1ssues, or defenses of a certified class may be
settled, voluntanily disnussed, or compromsed only with
the court’s approval The following procedures apply

(1} (A) The court must approve any settlement,
voluntary dismissal, or compromse of the claims, 1ssues,
or defenses of a certified class
(1) The court must direct notice 1n a reasonable manner to

all class members who would be bound by the

proposed settlement, voluntary dismissal, or
compromise

(B) The court must direct notice 1n a reasonable
manner to all class members who would be bound
by a proposed settlement, voluntary disnussal, or
compromise
{2) The court may approve a settlement, voluntary

dismissal, or comprommse that would bind class

members only after a heanng and on finding that 1t 15

fair, reasonable, and adequate

(C) The court may approve a settlement,
voluntary distmissal, or compromse that would bind
class members only after a hearing and on finding
that the settlement, voluntary dismissal, or
compromitse 1s fair, reasonable, and adequate (3) The parties seeking approval must file a statement
identifying any agreement made 1n connection with

(2) The parties seeking approval of a settlement, the proposed settlement, voluntary dismissal, or

voluntary dismussal, or compromise under Rule 23(e)(1}

compromise

must file a statement 1dentifying any agreement made 1n

connection with the proposed settlement, voluntary (4) [f the class action was previously certified under
dismuissal, or compronise {b)(3), the court may refuse to approve a settlement

unless 1t affords a new opportunuty to request
exciuston to individual class members who had an
garlier opportunity to request exclusion but did not do

(3) lnan action previously certified as a class
actron under Rule 23(b)3), the court may refuse to
approve a settlement unless it affords a new opportunity

50
to request exclusion to individual ¢lass members who had
an earler opportunity to request exclusion but did not do {5) Any class member may object to a proposed
50 settlement, voluntary dismissal, or compromise that

requires court approval under this subdivision (e), the

objection may be withdrawn only with the court’s
13

{4) (A) Any class member may object to a
proposed settlement, voluntary dismmssal, or compromise

n 1
that requires court approval under Rule 23(e}( 1)(A) approva
(B) An cbjection made under Rule 23{e{4}A) (o) —Arebjection &nder—(e-}(’ S-may-be-withdrawn-onky

may be withdrawn only with the court’s approval

12 The paragraph structure of subdivision {e) 1s rearranged Paragraph (1) of the 2003 rule 1s reallocated by making
subparagraph (1)(A) the introduction of (¢), subparagraph (1){B) into new subparagraph (1), and subparagraph (1%C) into
new subparagraph (2) The later paragraphs are renumbered — (2) becomes {3), and so on The Style structure has the
advantage of separating the basic requrrement that the court approve the settfement from the standard for approval and the
procedures for approval

13 The present rule has one provision on objections to settlements, but breaks it into two subparagraphs, one establishing the
nght to object and one establishing the requirement for court approval for withdrawing an objectton  An earlier style
version carned over the use of separate paragraphs for clanty and proper emphasis Kimble wanted to delete the cross
reference to (e}5) in the second paragraph Cooper, Marcus, and Rosenthal thought if the separate subparagraph was
mamtained, the cross reference was helpful  For example, an objection to a precertification dismussal which does not
require court approval under 23(e), rught require approval under a different rule, such as 41  Cooper suggests that we can
avoid the problem by joining the two paragraphs, as set out above Marcus prefers maintaimng the separation for emphasis

[The Style Subcommittee prefers the Cooper combined version as shown n text It 18 more straightforward to have

everything you need to know about objections 1 one place and it 15 short enough that there could not passibly be confusion |
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. Rule23

(f) Appeals. A court of appeals may n ets discretion i () Appeals. A court of appeals may'® permit an appeal from |

permut an appeal from an order of a district court granting or an order granung or denying class-action certification
denying class action certification under thus rule 1f application under this rule 1f —Aa petition for penmisston to appeal 18

15 made to 1t within ten days after entry of the order An must-be filed with the cireunt clerk within ten days after the
appeal does not stay proceedings i the district court unless order1s entered  An appeal does not stay proceedings 1n
the distnict Judge or the court of appeals so orders the district court unless the distnict judge or the court of

appeals so orders

(g) Class Counsel, (g Class Counsel."

(1) Appointing Ciass Counsel. (1} Appeinting Class Counsel. Unless a statute provides
otherwise, a court that certifies a class must appoint

(A) Unless a statute provides otherwise, a court class counsel In appointing class counsel, the court

that certifies a class must appoint class counsel

A
{B) An attorney appointed to serve as class (A) must consider

counsel must fawly and adequately represent the (i) the work counsel has done 1n identifying or
mterests of the class investigating potential claims n the action,
{C) In appointing class counsel, the court (ii) counsel’s expernience in handling class

. actions, other complex litigation, and the

(i) must consider types of claims asserted in the action,

. the work counsel has done 1n
identifying or mvestigaumg potential

claims 1n the action,

(iii) counsel’s knowledge of the applicable iaw,
and

s (iv) the resources that counse! will commut to '
+  counsel’s experience 1n handling '
| representing the class,

class actions, other complex 1
liigation, and claims of the type (B) may consider any other matter pertinent to
asserted in the action, . counsel’s ability to fairly and adequately
represent the interests of the class,

+  counsel’s knowledge of the
applicable law, and ‘ {C) may direct potennial class counsel to provide

‘ nformation on any subject pertinent to the

appointment and to propose terms for attorney’s

fees and nontaxable costs,

»  the resources counsel will commit to
representing the class,

(ii) may consider any other matter
pertment to counsel’s ability to fairly and
adequately represent the interests of the class,

(D) may include in the appointing order appeonting
elass-counsel provisions about the award of

attorney’s fees or nontaxable costs under (h), and
(iii) may direct potential class counsel to
provide information on any subject pertinent to
the appointment and te propose terms for
attorney fees and nontaxable costs, and !

(E) may make further orders in connection with the
appointment

(iv) may make further orders in ! |
connection with the appointment

14 The Style version deletes the words,"in 1ts discretion,” which are in the present rule  This needs to be examned carefully
In the adoption of Rule 23{f), these words were deliberately added The Commuttee Note emphasizes the appellate court’s
discretion to accept or reject interlocutory appeals from decisions on class certificauon and a stnng of appetlate opimons
emphasize the language [t also ties to Appellate Rule 5(a)(1), goverming a request for "permission to appeal when an
appeal 15 within the court of appeals” discretion " But 1f we are globally deleung these mtensifier words 1n rules that clearly
mvoke discretion, are we nsking an unintended inference by leaving them here”

[The Style Subcommuttee recommends deleung “in its discretion,” but agrees that the Advisory Commuttee should consider
this 1ssue |
15  Ths rule 15 renumbered for clanty
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(2) Appointment Procedure,

(A} The court may designate interum counsel
to act on behalf of the putative class before determining
whether to certify the action as a class action

(B) When there 15 one applicant for
appowntment as class counsel, the court may appoint that
apphcant only 1f the applicant s adequate under Rule
23(g} 1(B) and (C) If more than one adequate applicant
seeks appointment as class counsel, the court must
appownt the applicant best able to represent the nterests
of the class

(C) The order appointing class counsel may
include previsions about the award of attorney fees or
nontaxable costs under Rule 23(h)

Civil Rules 16-25
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Rule 23

(2) Srandard for Appeinting Class Counsel. When one
applicant secks appomntment as class counsel, the court
may appoint that applicant onty 1f the applicant 1s
adequate under (g)(1) If more than one adequate
applicant seeks appointment, the court must appoint
the applicant best able to represent the interests of the
class

(3} Interim Counsel. The court may designate interim
counsel to act on behalf of a the putative class before
determuuing whether to certify the action as a class
action

(4) Duty of Class Counsel Class counsel must fairly and
adequately represent the 1nterests of the class

i
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Rule 23(k)

(h) Attorney Fees Award. In an action certified as a
class action, the court may award reasenable attorney fees and
nontaxable costs authorized by law or by agreement of the

| parties as follows
|
|
1

(1) Motion for Award of Attorney Fees. A claim
for an award of attomey fees and nontaxable costs must
be made by motion under Rule 34(d}2), subject to the
provisions of this subdivision, at a ime set by the court
Notice of the motion must be served on all parties and,
for motions by class counsel, directed to class members
in a reasonable manner

(2) Objections to Motion. A class member, or a
party from whom payment is sought, may object to the
motton

{3} Hearing and Findings. The court may hold a
heanng and must find the facts and state 1ts conclusions
of law on the motion under Rule 52(a)

(4) Reference to Special Master or Magistrate
Judge. The court may refer issues refated to the amount
of the award to a special master or to a magstrate judge
as provided in Rule 54(d)(2)D)

(h) Attorney’s Fees and Nontaxable Costs. [na certified
class action, the court may award reasonable attorney’s
fees and nontaxable costs that are authorized by law or
by the parties” agreement The following procedures
apply

n Mﬂj‘bFaﬂ-AWﬂFd‘ A claim'® for an award ef
must be made by
motion under Rule 54(d}(2), subject to the provisions
of this subdivision (h), at a nme the court sets Notice
of the motion must be served on all parties and, for
motions by class counsel, directed to class members n
a reasonable manner

Obrectronsto-the Monron- A class member, or a party
from whom payment 15 sought, may object to the
motion

(3) Hearmgand-Findmgs: The court may hold a hearing
on the motion, and must find the facts and state its
legal conclusions under Rule 52(a}

4 .
The cowrt may refer 1ssues related to the amount of the
award to a special master or a magistrate judge, as
provided in Rule SHdX2}HD)

2)

16 “Clatm” 1s retained because it 1s consistent with Style Rule 54

Civil Rules 16-25
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Rule 23.1

Rule 23.1 Derivative Actions by Shareholders { Rule 23.1. Derivative Actions

In a dervative action brought by one or more 1 (a) Prerequisites. This rule applies when one or more

{ shareholders or members to enforce a nght of a corporation or shareholders or members of a corporation or an

g of an unincorporated association, the corporation or unincorporated association bring a denivative action to
association having failed to enforce a right which may enforce a right that the corporation or association may
properly be asserted by it, the complaint shall be venfied and property assert but has failed to enforce  The dertvative
shall allege (1} that the plaintiff was a shareholder or member action may not be maintained 1f 1t appears that the plaintiff
at the time of the transacnion of which the plaintiff complains does not faurly and adequately represent the interests of
or that the plamntiff’s share or membersinp thereafter devolved sharehelders or members whothat are simularly situated i
on the plaintiff by operation of law, and (2) that the action ts enforcmg the nght of the corporation or assoctation

not a collusive one to confer junsdiction on a court of the

Unated States which it would not otherwise have The (b) Pleading Requirements. The complaint must be verified

complawnt shall also allege with particulanty the efforts, if and must

any, made by the plaintff o obtain the action the plaintff (1) ailege that the plantiff was a shareholder or member
desires from the dwrectors or comparable authornity and, 1f at the time of the transaction complained of, or that
necessary, from the shareholders or members, and the reasons the plaintiff’s share or membership later devolved on X
for the plainuff’s farlure to obtawn the action or for not making 1t by epemuen—ef' law, !
the effort The denvative action may not be mamtained 1f 1t |
appears that the plaintiff does not farrly and adequately (2) allege that the action 15 not a collusive one to confer
represent the tnterests of the sharcholders or members Junsdiction that the court would otherwise lack, and

strmlarly situated 1n enforcing the nght of the corporation or

(3) state with particulanty
associtation The action shall not be disnissed or

i compromused without the approval of the court, and notice of (A) the efforts, if any, made by the plaintff to obtain
the proposed dismussal or compromise shall be given to the desired resultastion from the directors or
shareholders or members 1n such manner as the court directs comparable authonty and, 1f necessary, from the

; shareholders or members; and

(B) the reasons for not obtaiung the resultaction or
not making the effort

, ()} Settlement, Dismissal, and Compromise. A denvative

| action may be settled, voluntanly dismissed, or

| compromised only with the court’s approval Notice of a
proposed settiement, voluntary dismissal, or compromise
must be given to shareholders or members in the manner
that the court ordersdireets '

COMMITTEE NOTE

The language of Rule 23 1 has been amended as part of the general restyling of the Crvil
Rules to make them more easily understood and to make style and terminology consistent
throughout the rules These changes are intended to be stylistic only

I Cooper: If a plamuff buys a share, 1s that devolution by law? “operation of law" does seem quaint, but 1t is understood to
mean something that happened without the plamnt:ff acting for the purpose of establishing a foundatton to sue

Civid Rules 16-25 September 24, 2004
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Rule 23.2

Rule 23.2. Actions Relating to Unincorporated
Associations

Rule 23.2. Actions Relating to Unincorporated
Associations

An action brought by or against the members of an
unincorporated associatton as a class by naming certain
members as representative parties may be maintained onty if 1t
appears that the representative parties will fairly and
adequately protect the interests of the association and 1its
members  In the conduct of the action the court may make
appropnate orders corresponding with those descnibed i Rule
23(d), and the procedure for dismtssal or compromise of the
action shall correspond with that provided in Rule 23(¢)

Thes rule apphes to an action brought by or against the members
of an unincorporated associatton as a class by naming certain
members as representative parties  The action may be
maintatned only 1f 1t appears that those parties wall fairly and
adequately protect the mnterests of the association and 1ts
members  In conducting the action, the court may 1ssue any
appropnate orders corresponding with those in Rule 23(d), and
the procedure for settiement, veluntary dismissal, or
compromise must correspond with the procedure 1 Rule 23(e)

COMMITTEE NOTE

The language of Rule 23 2 has been amended as part of the general restyling of the Civil
Rules to make them more easily understood and to make style and terminology consistent
throughout the rules. These changes are intended to be stylistic only.

Crvil Rules 16-25
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Rule 24, [ntervention

(a) Intervention of Right. Upon timely application
anyone shall be permitied to intervene in an action (1) when
a statute of the United States confers an unconditional nght to
intervene, or (2} when the applicant claims an interest relating
to the property or transaction which 1s the subject of the acnion |
and the applicant 15 so situated that the disposition of the |
action may as a practical matter impair or impede the
applicant’s ability to profect that interest, uniess the
applicant’s interest 1s adequately represented by existing
parties

(b) Pernussive Intervention. Upon umely application |
anyone may be penmitted to intervene 1n an action (1) when a
statute of the Umted States confers a conditional nght to
mtervene, or {2) when an applicant’s claim or defense and the
main achion have a question of law or fact in common When
a party to an action relies for ground of claim or defense upen
any statute or executive order admenistered by a federal or
state governmental officer or agency or upon any regulation,
order, requirement, or agreement issued or made pursuant to
the statute or executive order, the officer or agency upon
timely application may be permutted to intervene 1 the achon
In exercising its discretion the court shall consider whether the |
wterventton will unduly delay or prejudice the adjudication of '
the rights of the original parties

Rule 24(a)-(b)

Rule 24, Intervention

{a) Intervention of Right. OnUpea timely motion, the court
must permit anyone to 1tervene who

(1) 1s given an unconditional right to intervene by a

federal statute-Uted-States statute, or

claims an nterest relating to the property or
transaction that is the subgect of the action, and 15 so
siiuated that disposingdispesttten of the action may as
a practical matter impair or impede the movant’s
ability to protect its interest, unless existing parties
adequately represent the movant’s interest

@

(b) Permissive Intervention.

(1) In General. OnYpen timely motion, the court may

permit anyone to intervene who

(A) 1s given a condittonal right to intervene by a
federal statute United States-statute, or

(B} has a claim or defense that shares a common
question of law or fact with the main action

(2) By a Government Officer or Agency. Onbpon timely
motion, the court may permt a federal or state
governmental officer or agency to intervene 1f a

party’s claim or defense 1s based on

(A) a statute or executtve order admimstered by the
officer or agency, or

(B) any regulation, order, requirement, or agreement
tssued or made under the statute or executive
order

(3} Delay or Prejudice. In exercising its discretion, the
court must consider whether the interventron wilk
unduly delay or prejudice the adjudication of the

origmal parties’ nghts

Civil Rules 16-25
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Rule 24(c)

(e) Procedure. A person desiring to intervene shali
serve a motion to intervene upon the parties as provided in
Ruie 5 The motton shall state the grounds therefor and shail
be accompanied by a pleading settng forth the claim or
defense for which intervention 1s sought The same procedure
shall be followed when a statute of the United States gives a
nght to intervene  When the constitutionahty of an act of
Congress affecting the public interest 1s drawn in question 1n
any action in which the United States or an officer, agency, or
employee thereof 15 not a party, the court shall notfy the
Attomey General of the United States as provided in Title 28,
USC § 2403 When the constitutionality of any statute of a
State affecting the public interest 1s drawn 1n question n any
actron 1n which that State or any agency, officer, or employee
thereof 15 not a party, the court shall notfy the attorney
general of the State as provided in Title 28, US C § 2403 A
party challenging the constituttonality of legislation shoutd
call the attention of the cowrt to 1ts consequential duty, but
farlure to do so s not a warver of any constitutional nght
otherwise timely asserted

: (c) Procedure.

1

@

)

Notice and Pleading Requred. A motion to
mntervene must be served on the parties as provided 1n
Rule 5 The motion must state the grounds for
ntervention and be accompamed by a pleading that
sets outforth the claim or defense for which
mtervention 1s scught

Challenge to a Statute; Court’s Dury. When the
constitutionality of a statute affecting the public
mnterest 15 questroned 1n any action, the court must, as
provided in 28 U S C § 2403, notify

(A) the Attorney General of the United States, 1fa
federal statute’ an-ActoECongress 1s challenged
and neither the United States nor any of uts
officers, agencies, or employees 1$ a party, and

(B) the Attormey General of the state, 1f a state statute
ts challenged and neither the state nor any of its
officers, agencies, or employees 15 a party

Party’s Responsibility. A party challenging the
constitutionality of a statute should cali the court’s
attention to 1ts duty under Rute-24(c)(2), but faithng to
do so does not waive any constitutional nght
otherwise timely asserted

B e

COMMITTEE NOTE

The language of Rule 24 has been amended as part of the general restyling of the Civil Rules
to make them more easily undersicod and to make style and termimology consistent throughout
the rules. These changes are intended to be stylistic only

The former rule stated that the same procedure 1s followed when a United States statute gives
a right to intervene This statement 1s deleted because it added nothing

“Act of Congress™ No one has yet been able to assure us

2 Cooper: We should use whatever reference we hit upon for new Rule 51 Because this rule ts designed to implement 28
USC § 2403, 1t 15 still seems better to use the statutory term
that “statute™ embraces everything that 1s an “Act of Congress ™ Consider Hamdi v Rumsfeld, 2004, 124 S Ct 2633, 2635,
2639 Hamdr claimed that his detention was torbidden by 18 US C § 4001{a) “no citizen shall be impnisoned or otherwise
detarned by the United States except pursuant to and Act of Congress ” The Court took 1t that the Resolution “Authonzation
for Use of Military Force,” was an Act of Congress for determining the applicatton of & 4001¢(a) Some readers will be
uncertain whether a congressional resolution 13 a “federal statute ™

Civil Rules 16-23
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Rule 25, Substitution of Parties

Rule 25(a)-(c}

Rule 25. Substitution of Parties

(a) Death.

(1) [Ifaparty dies and the claim s not thereby
extingwished, the court may order substitution of the
proper parhies The motion for substitution may be made
by any party or by the successors or representatives of
the deceased party and, together with the notice of
heanng, shall be served on the parties as provided in Rule
5 and upon persons not parties in the manner provided in
Rule 4 for the service of a summons, and may be served
in any judicial district  Unless the motion for substitution
1z made not later than 90 days after the death 1s suggested
upon the record by service of a statement of the fact of
the death as provided heretn for the service of the motion,
the action shall be dismissed as to the deceased party

{2) Inthe event of the death of one or more of the
ptamtiffs or of one or more of the defendants in an action
in which the nght sought to be enforced survives only to
the surviving plaintiffs or only against the surviving
detendants, the action does not abate The death shall be
suggested upon the record and the action shall proceed
tavor of or aganst the surviving parties

(b} Incompetency. If a party becomes icompetent,
the ceurt upen metion served as provided in subdivision (a) of
this rule may allow the action to be continued by or against
the party’s representative

(c) Transfer of Interest. In case of any transfer of
nterest, the action may be continued by or agamst the original
party, unless the court upon motion directs the person to
whom the interest 1s transferred to be substituted 1n the action
or jotned with the ongmal party Service of the motion shall
be made as provided 1n subdivision (a) of this rule

Civil Rules 16-25
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: (b) Incompetency. Ifa party becomes incompetent, the court

(a) Death,

(1} Substitution if the Claim Is Not Extinguished. 1f a
party dies and the claim 15 not extinguished, the court
may order substitution of the proper party A motion
for substitution may be rmade by any party or by the
decedent’s successor or representative  Ff the motion |
1s not made within 90 days after service of a statement
noting the death, the action against the decedent must

be disiussed with-respeet-to-the-decedent

Conttnuation Among the Remaining Parties. Aftera
party’s death, if the nght sought to be enforced
survives only to or against the remaining parties, the
action does not abate, but proceeds 1n favor of or
against the remaining parties  The death should be
noted on the record

6]

(3) Service. A motion to substitute, together with a notice
of heaning, must be served on the parties as provided
1n Rule 5 and on nonparties as provided in Rule 4 A
statement noting death must be served n the same

manner Service may be made in any judicial distnct

may, or: motion, permitalewthe action to be continued by
or against the party’s representattve  The motion must be
served as provided in Rule-25(a}3)

{¢) Transfer of Interest. [fan interest 1s transferred, the
action may be continued by or against the original party
unless the court, on motion, ordersdsrests the transferee to
be substituted in the action or joined with the onginal
party The motion must be served as provided in Rule
25(a)(3)
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Rule 25(d)

{(d) Public Officers; Death or Scparation From (@) Public Officers; Death or Separation from Office.

Office. (1Y Automatic Substitution. An action does not abate
(1) When a public officer ts a party to an acton 1n when a public officer who 15 a party in an official

an official capacity and during 1ts pendency dies, resigns, capacity dies, resigns, or otherwise ceases to hold
or otherwise ceases to hold office, the action does not office while the action ts pending The officer’s
abate and the officer’s successor 1 automatically successor 1 autormatically substituted as a party
substituted as a party Proceedings following the Later proceedings should be n the substituted party’s
substitution shatl be in the name of the substituted party, name, but any misnomer not affecting the parties’
but any misnomer not affecting the substantial nghts of substanual nghts must be disregarded The court may
the parties shall be disregarded An order of substimtion order substitution at any time, but the absence of such
may be entered at any time, but the owission to enter an order does not affect the substitution

h der shall not affect the substitut
é such an order shaft not attect the substituhion (2) Officer’s Name. A public officer who sues or s sued

| (2} A public officer who sues or ts sued 1n an in an official capacity may be designated by official
official capacity may be descnbed as a party by the title rather than by name, but the court may order that
officer’s official title rather than by name, but the court the officer’s name be added

may require the officer’s name to be added

COMMITTEE NOTE

The language of Rule 25 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and termmology consistent throughout
the rules. These changes are intended to be stylistic only.

Civil Rules 16-25 September 17, 2004
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Rule 26

V. DEPOSITIONS AND DISCOVERY

Rule 26. General Provisions Governing Discovery:
Duty of Disclosure

(a) Required Disclosures, Methods to Discover
Additional Matter

(1) Initial Disclosures. Except in categories of
proceedings specified in Rule 26(a)( 1)(E), or to the
extent otherwise stipulated or directed by order, a
party must, without awatting a discovery request,
provide to other parties

|

|

\

| (A)

| and telephone number of cach individual likely

| to have discoverable information that the

| disclosing party may use to support its claims or
i defenses, unless solely for impeachment,
|

\

\

i

the name and, 1f known, the address

identifying the subjects of the information,

(B) acopy of, or a descniption by category
and location of, all documents, data
compilations, and tangible things that are i the
possession, custody, or control of the party and
that the disclosing party may use to support its
clarms or defenses, unless solely for
impeachment,

(C) acomputation of any category of
damages claimed by the disclosing party,
making available for inspection and copying as
under Rule 34 the documents or other
evidentiary matenal, not privileged or protected
from chsclosure, on which such computation s
based, including matenals bearing on the nature
and extent of injuries suffered, and

(D)  for inspection and copying as under
Rule 34 any imsurance agreement under which
any persen carTying om an nsurance business
may be hable to satisfy part or all of a judgment
which may be entered n the action or to
mdemmfy or reimburse for payments made to
satisfy the judgment

Civil Rules 26-37 2

vV DISCLOSURES AND DISCOVERY

Rule 26. Duty to Disclose; General Provisions Governing
Discovery

(a) Required Disclosures.

(1) [Intial Disclosure

(A) In General Except as exempted by Rule
26(a)(1)(B) or as otherwise strpulated by-the
parties or ordered by the court, a party must,
without awaiting a discovery request, provide to
the other parties

(i) the name and, 1f known, the address and
telephone number of each individual likely to
have discoverabie information — along with
the subjects of that information —- that the
disclosing party may use to support its claums
or defenses, unless the use would be solely
for impeachment,

(ii) a copy — or a descrniption by category and

location — of all documents, data

compilattons, and tangible things that the
disclosing party has in 1ts possession,

custody, or control and may use to suppott s

claims or defenses, unless the use would be

solely for impeachment,

a computation of each category of damages
claimed by the disclosing party — and also
make available for tnspection and copying as
under Rule 34 the documents or other

' evidentiary matenal, unless prrvileged or

protected from disclosure, on which each
computation eof-damages-1s based, including
matertals bearing on the nature and extent of
myuries suffered, and

(iv) for inspection and copying as under Rule 34,
any insurance agreement under which an
nsurance business may be hable to satsfy all
or part of a possible judgment or to
indemmty or reimburse for payments made

to satisfy the judgment

Suptember 29, 2004
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(E) The following categones of

proceedings are exempt from imtial disclosure
under Rule 26(a)(1)

Crvil Rules 26-37

{1) anaction for review on an
admimstrative record,

(1) a pehtion for habeas
corpus or other proceeding to challenge a
crimnal conviction or sentence,

{11) an action brought without
counsel by a person in custody of the
United States, a state, or a state
subdivision,

(1v) an action to enforce or
quash an administrative summons or
subpoena,

{v) anaction by the United
States to recover benefit payments,

(v1) an action by the United
States to collect on a student loan
guaranteed by the Umited States,

(vi) a proceeding ancillary (o
proceedings in other courts, and

(vi1) an action to enforce an
arbitration award

Rule 26

(B} Proceedings Exempt from fnitial Disclosure The
following categories of proceedings are exempt
from 1mitial disclosure

(i} an action for review on an administrative
record,

(ii) a petition for habeas corpus or any other
proceeding to challenge a crimnal conviction
or sentence,

(1ii) an action brought without an attorney eounsel
by a person 1n the custody of the United
States, a state, or a state subdrvision,

{iv) an action to enforce or quash an
administrative summons or subpoena,

{v) an action by the United States to recover
benefit payments,

{vi} an action by the Umited States to collect on a
student loan guaranteed by the Umited States,

(vii) a proceedmng ancillary to a proceeding 1n
another court, and

(viii} an actton to enforce an arbatration award

September 29, 2004




These disclosures must be made at or within 14
days after the Rule 26{f) conference unless a
different time 1s set by stipulation or court
order, or unless a party objects dunng the
conference that 1nutiat disclosures are not
appropmnate in the circumstances of the action
and states the objection 10 the Rule 26(f)
discovery plan In ruling on the objechon, the
court must determine what disclosures —1f any —
are to be made, and set the time for disclosure
Any party first served or otherwise joined after
the Rule 26(f) conference must make these
disclosures within 30 days after bemng served or
joined unless a different time 1s set by
stipulation or court order A party must wake
its inttial disclosures based on the infermation
then reasonably available to it and 1s not
excused from making its disclosures because 1t
has not fully completed 1its investigation of the
case or because 1t challenges the sufficiency of
another party’s disclosures or because another
party has not made 1ts disclosures

©)

(E)

Civil Rules 26-37 4

Rule 26

Time for Inttiad Disclosures — In General A
party must make the iutial disclosures at or within
14 days after the Rute-26(f} conference unless a
different time 1s set by supulation or court order,
or unless a party objects during the conference
that inttial disclosures are not appropnate in this
action the-esrcumstances-of the-setton and states
the obgection 1n the Rude 26(f) discovery plan In
ruling on the objection, the court must determine
what disclosures, 1f any, are o be made and must
set the time for disclosure

Time for Imtial Disclosures — For Parties Served
or Jomed Later A party that 1s first served or
otherwise joined after the Ruale 26(f) conference
must make the initial disclosures within 30 days
after bemng served or jomned unless a different time
15 set by stipulation or court order

Basis for Initial Disclosure, Unacceptable
Excuses A party must make tts imitial disclosures
based on the mformation then reasonably
available to it A party 1s not excused from
making its disclosures because 1t has not fully
mvestigated' completed sz investigationof the
case or because tt challenges the sufficiency of
another party’s disclosures or because another
party has not made 1ts disclosures

Cooper: Just this once, et me observe that in saving words we are sacnificing a nuance of the present language Probably st
makes no real-world difference  But “fully completed 1ts investigation™ 1n the present rute focuses on the investigation that
a party intends to make That may be less than & full investigation The Style Rule says only that a party 1s not excused
because 1t has not completed a full investigation, 1t leaves the way open to argue that the party 1s excused from disclosing
because 1t has not been able to complete all the nvestigation 1t plans and needs to make 1n order to make disclosures,
although the needed investigation 1s less than a “full™ investigation The drastic change 1n tmtial disclosures made by the
2000 amendments probably makes 1t safe to sacnfice the nuance
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(2) Disclosure of Expert Testimony.

(A) Inaddition to the disclosures required
by paragraph (1), a party shall disclose to other
parties the idenuty of any person who may be
used at tnal to present evidence under Rules
702, 703, or 705 of the Federal Rules of
Ewvidence

(B) Except as otherwise stipulated or
directed by the court, this disclosure shall, with
respect to a witness who 1s retained or specially
employed to provide expert testimony n the
case or whose duties as an employee of the
party regularly mvolve giving expert testimony,
be accompanied by a written report prepared
and signed by the witness The report shall
contam a complete statement of all opimions to
be expressed and the basis and reasons therefor,
the data or other information considered by the
witness tn formung the opimions, any exhibits to
be used as a summary of or support for the
opinions, the qualifications of the witness,
including a list of all publications authored by
the witness within the preceding ten years, the
compensation to be paid for the study and
testimony, and a listing of any other cases 1n
which the witness has testified as an expert at
trtal or by deposition within the preceding four
years

.

|
|
4
i
)
H
i
i

(C) These disclosures shail be made at the
times and in the sequence directed by the court
[n the absence of other directions from the court
or stipulation by the parties, the disclosures
shall be made at least 90 days before the tnal
date or the date the case 1s to be ready for tnal
or, 1f the evidence 13 intended solely to
contradict or rebut evidence on the same subject
matter identified by another party under
paragraph (2)(B), within 3{ days after the
disclosure made by the other party The parties
shall supplement these disclosures when
required under subdivision (e} 1)

Crivil Rules 26-37 5

(2) Disclosure of Expert Testimony.

{A) Jn General In addition to the disclosures required
by Rute26(a)(1), a party must disclose to the
other parties the identity of any witness it may use
at trral to present evidence under Federal Rules of
Evidence 702, 703, or 705

(B) Written Report Unless otherwise stipulated by-the
partres or ordered by the court, this disclosure
must be accompamed by a wntten report —
prepared and signed by the witness — 1if the
witness 1s one retained or specially employed to
provide expert testimony 1n the case or ong whose
duties as the party’san employee ofthe-party
regularly imvolve giving expert testimony  The
report must contamn

(i) acomplete statement of alt optnions the
witness will express and e4 the basis and
reasons for them,

(ii) the data or other information considered by
the witness in formung them,

(ili) any exhibits that will be used to summanze
or support them,

(v} the witness's qualifications, including a list
of all publications authored 1n the previous
ten years,

(v) alist of all other cases in which, during the
previous four years, the witness testified as
an expert at trial or by deposition, and

(v1) astatement of the witness’s compensation for
study and testimony in the case

(C) Tune to Disclose for-Disclosing Expert Testimorny
A party must make these chsclosures at the timnes
and tn the sequence that the court orders  Absent

a shipulation by-the-parttes or a court order, the
disclosures must be made

(i) at least 90 days before the date set for tnal or
for the case to be ready for tnal, or

(i} 1f the evidence 1s intended solety to
centradict or rebut evidence on the same
subject matter identified by another party
under Rule26(a)(2)(B), within 30 days after
the other party’s disclosure

(D) Supplemenung the Disclosure The parties must
supplement these disclosures when required under
Rude26(e)

Seplember 29, 2004
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(3} Pretrial Disclosures. In addition 1o the
disclosures required by Rule 26(a)(1) and (2), a party
must provide to other parties and promptly file with
the court the following information regarding the
evidence that it may present at trial other than solely
for impeachment

(A) the name and, if not previously
provided, the address and telephone number of
cach witness, separately 1dentifying those whom
the party expects to present and those whom the
party may call 1f the need anses,

(B) the designation of those witnesses
whose testimony 13 expected to be presented by
means of a deposition and, (f not taken
stenographically, a transcnpt of the pertinent
portions of the deposition testimony, and

(C)  an appropnate 1deatification of each
document or other exhibnt, including summanes
of other evidence, separately denufying those
which the party expects to offer and those which
the party may offer (f the need anises

Unless otherwise dtrected by the court, these
disclosures must be made at least 30 days before
trial  Within 14 days thereafter, unless a different
time 15 specified by the court, a party may serve and
promptly file a hst disclosing (t) any objections to
the use under Rule 32(a) of a deposition designated
by another party under Rule 26(a)3)(B), and (1) any
objection, together with the grounds therefor, that
may be made to the admussibdity of matenals
identified under Rule 26{a}3(C) Objections not so
disclosed, other than objections under Rules 402 and
403 of the Federal Rules of Evidence, are waived
unless excused by the court for good cause

i

Rule 26

(3) Pretrial Disclosures,

(A) In General Inaddibion to the disclosures required
by-Rule26(a)(1) and (2), a party must provide to
the other parties and promptly file the following
information about the evidence that 1t may present
at triat other than solely for impeachrnent

(i} the name and, if not previousty provided, the
address and telephone number of each
witness — separately 1dentifying those the
party expects to present and those 1t may call
if the need anses,

(ii} the designation of those witnesses whose
testimony the party expects to present by
deposition and, if not taken stenographtcally,
a transcript of the pertinent parts of the
deposition, and

(ini} an appropnate 1denttfication of each
document or other exhubit, including
summaries of other evidence — separately
identifying those items the party expecis to
offer and those it may offer if the need arises

(B) Time for Pretrial Disclosures, Objections  Unless
the court ordersdireets otherwise, these disclosures
must be made at least 30 days before tnal  Within
14 days after they are made, unless the court sets a
different time, a party may serve and promptly tile
a hist of that-states the following objections  any
objections to the use under Rule 32(a) of a
deposition designated by another party under Rule
263 H AN 1), and any objection, together with
the grounds for 1t, that may be made to the
adnmssibility of matenals identified under Rule
26(@3H A1) An objection not so made —
except for one under Federal Rule of Evidence
402 or 403 — s waved unless excused by the
court for good cause

(4) Form of Disclosures Unless the court orders
otherwise, all disclosures under Rules 26{a)(1)
through (3) must be made in wnting, signed, and
served

(5) Methods to Discover Additional Matter
Parties may obtain discovery by one or more of the
following methods depositions upon oral
examination or written gquestions, written
Intertogatories, production of documents or things or
permission to enter upon land or other property under
Rule 34 or 45(a)(1)(C), for inspection and other
purposes, physical and mental examinations, and
requests for admission

(4) Form of Disclosures. Unless the court orders
otherwise, all disclosures under Rule26(a) must be in
writing, signed, and served

Civil Rules 26-37 [
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(b) Discovery Scope and Limits, Unless otherwise
limited by order of the court in accordance with these rules, i
the scope of discovery 1s as follows

Ruie 26

.

(1) In General. Parties may obtam discovery
regarding any matter, not privtleged, that ts relevant
to the claim or defense of any party, including the
existence, description, nature, custody, conchtion,
and location of any books, documents, or other
tangible things and the identity and location of
persons having knowledge of any discoverable
matter For good cause, the court may order !
discovery of any matter relevant to the subject matter
involved 1n the action  Relevant mformation need ;
not be admussible at the tual if the discovery appears
reasonably calculated to lead to the discovery of
admussible evidence All discovery 1s subject to the
limitations imposed by Rule 26(b}(2)(1), (1), and
(1)

(2) Lirutations. By order, the court may alter the
limits m these rules on the number of depositions and
interrogatones or the length of depositions under
Rule 30 By order or local rule, the court may also
limut the number of requests under Rule 36 The
frequency or extent of use of the discovery methods
otherwise permitted under these rules and by any )
local rufe shall be ltmited by the court 1f it
determunes that (1) the discovery sought 15
unreasonably cumulative or duplicative, or 1s
obtamnable from some other source that 1s more
convenent, less burdensome, or less expensive, (1)
the party seeking discovery has had ample
opportunity by discovery in the action to obtain the
mformation sought, or (111) the burden or expense of
the proposed discovery outweighs s hkely benefit,
taking mto account the needs of the case, the amount
n controversy, the parties” resources, the importance
of the 1ssues at stake in the htigation, and the
importance of the proposed discovery n resofving
the issues The court may act upen its own initiative
after reasonable notice or pursuant to a motion under
Rule 26(¢)

Cival Rules 26-37 7

{0

I (b) Discovery Scope and Limits,

Scope 1 General. Unless otherwise lumited by court
order, the scope of discovery 15 as follows Parties may
obtain discovery regarding any nonprivileged matter
that 1s relevant to any party's the claim or defense of
anyparey — including the existence, description,
nature, custody, condition, and location of any
documents or other tangible things and the 1dentity and
location of persons who know of any discoverable
matter For good cause, the court may order discovery
of any matter relevant to the subject matter involved in
the action Relevant information need not be
admissible at the trial 1f the discovery appears
reasonably calculated to lead to the discovery of
admissible evidence All discovery 1s subject to the
linitattons 1mposed by Rule26(b} 2} B} ){n-and
]

)

Limutations en Frequency and Extent

(A) When Pernutted By order, the court may alter the
limits 1n these rules on the number of depositions
and inkerrogatories or on the length of depositions
under Rule 30 By order or local rule, the court
may also bmit the number of requests under Rule
36

(B) When Required The court must hmit the
frequency or extent of discovery otherwise
allowedpermtted by these rules or by local rule 1f
1t determunes that

(i) the discovery sought 1s unreasonably
cumulative or duplicative, or ¢an be obtained
from some other source that 18 more
conventent, tess burdensome, or less
expensive,

(ii) the party seeking discovery has had ample
opportunity by discovery in the action to
obtain the informatien, or '

(iti) the burden or expense of the proposed
discovery outweighs 1ts likely benefit,
considenng taking-to-account the needs of
the case, the amount 1n controversy, the
parties’ resources, the impartance of the
1ssues at stake in the itigaton, and the
importance of the discovery in resolving the
155U

(C) On Motion or the Court’s Own Imtiatrve The
court may act on motiots or On 1ts own after
reasonable notice
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(3) Trial Preparation: Materials. Subject to
the provisions of subdivision (b){(4) of this rule, a
party may obtain discovery of documents and
tangible things otherwise discoverable under
subdivision (b)(1) of this rule and prepared 1n
anticipation of litigation or for tnal by or for ancther
party or by or for that other party’s representative
(including the other party's attorney, consultant,
surety, indemnitor, msurer, or agent) only upon a
showing that the party seeking discovery has
substantial need of the matenals in the preparation of
the party’s case and that the party 1s unable without

undue hardship to obtain the substantial equivalent of

the matenals by other means In ordening discovery
of such matenials when the required showing has
been made, the court shall protect against disclosure
of the mental impressions, conclusions, opinions, or
legal theories of an attomey or other representative
of a party concerning the litigation

A party may obtain without the required showing a
statement concerning the action or its subject matter
previously made by that party Upon request, a
person not a party may obtain without the required
showing a statement concerming the action or its
subject matter previously made by that person [f the
request 1s refused, the person may move for a court
order The provisions of Rule 37(a)4) apply to the
award of expenses incurred n relation to the motion
For purposes of thus paragraph, a statement
previously

7

Cwvil Rules 26-37 &

Rule 26

(3) Trial Preparation; Materials.

{A) Documents and Tangible Things Ordinanly

(B)

(C)

Generally, a party may not' discover documents
and tangible things that are etherwase-discoverable
under Rule26(b)¥-and prepared 1n anticipation
of Irngation or for tnal by or for another party or
1ts representattve (including the other party’s
attorney, consultant, surety, tndemmtor, insurer, or
agent) But, subject to Rule-26(b)(4), those
matenals may be discovered 1f

(i) they are otherwige discoverable under Rule
26(b}(1), and*

(ii} the party shows that 1t has substantial need
for the matenals to prepare 1ts case and
cannot, without undue hardghip, obtain the
substanhal equivalent of the matenals by
other means

Protection Agawnst Discloswie  1f the court orders
discovery of those matenals, 1t must protect
aganst chsclosure of the mental impressions,
conclusions, oprions, or legal theones of a
party’s attorney or other representative concerning
the litigation

Previous Statement  Any party or other person
may, on request and without the showing required
under-Rule 26(b}3) A), obtain the person’s own
previous statement about the action or 1ts subject
matter [f the request 1s refused, the person may
move for a court order, and Rule 37(a)(3) applies
to the award of expenses A previous statemnent 1s
erther

Kimble: We are generally prefernng “must not™ to “may not ™ But “must not” does not work here
can’t imagine any ambtgutty A wordier alternative s “1s not entitled to

I'd use “may not™ |

The Style Subcommitiee recommends this revision to Rule 26(b)3)(A) in response to a suggestion by Judge Hartz
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made s (A) a written statement signed or otherwise
adopted or approved by the person making tt, or (B)
a stenographic, mechanical, electrical, or other
recording, or a transcription thereof, whichis a
substantially verbatum recital of an oral statement by
the person making 1t and contemporaneously
recorded

(4) Trial Preparation: Experts.

(A) A party may depose any person
who has been 1dentified as an expert whose
opmions may be presented at tnal 1 a report
from the expert 1s required under subdivision
{a)(2)(B), the deposition shall not be conducted
until after the report 13 provided

(B) A party may, through
interrogatonies or by deposition, discover facts
known or opinions held by an expert who has
been retained or specially employed by another
party 1 anticipation of hitigation or preparation
for tnal and who 15 not expected to be called as
a witness at trral only as provided in Rule 35(b)
or upon a showing of exceptional circumstances
under which 1t 15 1mpracticable for the party
seeking discovery to obtan facts or opinions on
the same subject by other means

(C) Unless manifest mjustice would
result, (1) the court shall require that the party
seeking discovery pay the expert a reasonable
fee for ime spent in responding to discovery
under this subdivision, and {n) with respect to
discovery obtained under subdivision (b){(4XB)
of this rule the court shall require the party
seeking discovery to pay the other party a fair
portion of the fees and expenses reasonably
tncurred by the latter party 1in obtaining facts
and opintons from the expert

Rule 26

(B)

<)

(i

{i)

(4) Trial Preparation: Experts.

(A) Expert Who May Testrfy A party may depose any
persen who has been identified as an expert whose
opimons may be presented at tnal  [f Rule
26(a)(2)(B) requures a report from the expert, the
deposttion may be conducted only after the report
15 provided

Expert Emploved Only for Trial Preparation
Ordinanly Gererally, a party may not,” by
interrogatornies or deposition, discover facts known
or opintons held by an expert who has been
retained or specially employed by another party m

a written statement that the person has signed *
ot otherwise adopted or approved, or

a contemporaneous stenograplhic,
mechamcal, electrical, or other recording —
or a transcniption of 1t — that recites
substantially verbatim the person’s oral
staternent

antictpation of littgahion or to prepare for tonal and
who 15 not expected to be called as a witness at
tnal But a party may do so

(0
(i)

Payment Unless manifest inyustice would result,
the court must require that the party seeking
discovery

(i)

(i)

as previded in Rule 35(b), or

on showing exceptional circumstances under
which 1t 1s impracticable for the party to
obtair facts or opinions on the same subject
by other means

pay the expert a reasonable fee for ime spent
n responding to discovery under Rute

26643 A) or (B), and

with respect to discovery under Rale
26{03(4(B), also pay the other party a far
portion of the fees and expenses it reasonably
incurred in obtaining the expert’s facts and
apmiens

3 [sameasnote | ]
Civik Rules 26-37 9
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Rule 26

(5) Claims of Privilege or Protection of Trial
Preparation Materials. When a party withholds
information otherwise discoverable under these rules
by claiming that 1t 15 privileged or subject to
protection as tnal preparation matenal, the party
shall make the claim expressly and shall describe the
nature of the documents, communications, or things
not produced or disclosed 1n a manner that, without
revealing information 1tselt pnvileged or protected,
will enable other parties to assess the applicability of
the privilege or protection

4

Crvil Rules 26-37 14

(5) Clainung Privilege or Protecting Trial-Preparation

Matermals. When a party withholds imformation
otherwise discoverable by claiming that the
information 1s privileged or subject to protection as
trial-preparation matenal, the party must

{A) expressly make the claim, and

{(B) describe the nature of the documents,
communications, or things not produced or
disclosed — and do so 1n a manner that, without
revealing information wself privileged or
protected, will enable other parties to assess the

claim-appheabity [of the privilege or

protection ]4

Kimble (late note} I'd ormit “of privilege or protection ™ I think there’s a comparable provision
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(¢} Protective Orders. Upon motion by a party or by
the person from whom discovery 18 sought, accompanied by a
certification that the movant has in good faith conferred or
attempted to confer with other affected parties 1n an effort to
resolve the dispute without court action, and for good cause
shown, the court 1n which the action 15 pending or
alternatively, on matters relating to a deposition, the court n
the distrnict where the deposition 1s to be taken may make any
order which justice requires to protect a party or person from
annoyance, embarrassinent, oppresston, or undue burden or
expense, including one or more of the following

(1) that the disclosure or discovery not be had,

(2) that the disclosure or discovery may be had
only on specified terms and conditions, including a
designation of the time or place,

(3) that the discovery may be had only by a
method of discovery other than that selected by the
party seeking discovery,

(4) that certain matters not be inquired mto, or
that the scope of the disclosure or discovery be
limtted to certain matters,

Rule 26

(c) Protective Orders.

(1) Ia General. A party or any person from whom
discovery 1s sought may move for a protective order in
the court where the action s pending — or as an
alternative on matters relating to a deposition, 1n the
court for the district where the deposition will be taken
The motion must be accompanted by a certification that
the movant has in good faith conferred or attempted to
confer with other affected parties 1n an effort to resolve
the dispute without court action  The court may, for
good cause, 15suernake anany order-thatyustcereguires
to protect a party or person from annoyance,
embarrassment, oppression, or undue burden or
expense, including one or more of the fotlowing

(A) forbidding the disclosure or discovery,

(B) specifying terms, including tume and place, for the
disclosure or discovery,

(C) prescribing a discovery method other than the one
selected by the party seeking discovery,

(D) fortidding inquiry into certain matters, or hmiting
the scope of disclosure or discovery to certain
matters,

{5) that discovery be conducted with no one
present cxcept persons designated by the court,

{6) that a deposition, after being sealed, be opened
only by order of the court,

(7) that a trade secret or other confidential
research, development, or commerctal information
not be revealed or be revealed only 1n a designated
way, and

(8 that the parties stmultaneously file speaified
documents or information enclosed in sealed
\ envetopes to be opened as directed by the court

. If the motion for a protective order 1s demied in whole or in
patt, the court may, on such terms and condstions as are Just,
order that any party or other person provide or permit
dhscovery The provisions of Rule 37(2)(4) apply to the
award of expenses incurred 1n relation to the motion

Civil Rules 26-37 11

(E) designating the persons who may be present while
the discovery 1s conducted,

(F) directing that a deposition be sealed and opened
enly on court order,

(G) dwrecting that a trade secret or other confidential
research, development, or commercial information
not be revealed or be revealed only 1n a specified

destgnated-way, and

(H) directing that the parties simultaneously file
specified documents or information enclosed 1n
sealed envelopes, to be opened as the court
directs

(2} Ordering Discovery. 1f a motion for a protective order
is wholly or partly denied, the court may, on just terms,
order that any party or persen provide or permit

discovery

(3) Awarding Expenses. Rule 37(a){5) apples to the
award of expenses
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Rule 26

(d} Timing and Sequence of Discovery. Exceptin
categones of proceedings exempted from imtial disclosure
under Rule 26(a)(1)(E}, or when authorized under these rules
ot by order or agreement of the parties, a party may not seek
cdiscovery from any source before the parties have conferred
as required by Rule 26(f) Unless the court upon metion, for
the convenience of parties and witnesses and n the interests
of justice, orders otherwise, methods of discovery may be
used (n any sequence, and the fact that a party 15 conducting
discovery, whether by deposition or otherwise, does not
operate to delay any other party’s discovery

!

(d) Timing and Sequence of Discovery.

(1) Timng. A party may not seek discovery from any
saurce hefore the parties have conferred as required by
Ride26(1), except 1n eategortes-of a proceedings
exempted from mmitial disclosure under-Rule
26(a)(1)B), or when authonzed by these rules, by
stipulation, or by court order exby-agreement-ofthe
patties

(2) Sequence. Unless, on motion, the court orders
otherwise for the parties” and witnesses’ convemence
and in the inierests of justice

{A) methods of discovery may be used in any
sequence, and

(B) discovery by one party does not requite any other
party to delay its discovery

Crvil Rules 26-37 12
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Rule 26

(e} Supplementation of Disclosures and Responses.
A party who has made a disclosure under subdivision (a) or
responded to a request for discovery with a disclosure or
response 1s under a duty to supplement or correct the
disclosure or response to include information thereafter
acquired 1f ordered by the court or in the following
circumstances

(1)} A party 1s under a duty to supplement at
appropriate intervals 1ts disclosures under
subdivision (a) 1f the party learns that in some
matenal respect the information disclosed 1s
incomplete or incorrect and if the additional or
corrective information has not otherwise been made
known to the other parties dunng the discovery
process or in wnting  With respect to

(e) Supplementing Disclosures and Responses.

(n

In General, A party who has made a disclosure nnder
Rare-26(a) — or who has responded to an
interrogatory, request for production, or request for
admission — must supplement or correct 1ts disclosure
Or response

{A) 1 a timely manner 1f the party learns that in some
matenal respect the disclosure or response 1s
incemplete or incorrect, and 1f the additional or
corrective esrreertag information has not
otherwise been made known to the other parties
during the discovery process or in writing, and

(B) as ordered by the court

testimony of an expert from whom a report 15
required under subdivision (a)(2}B) the duty extends
both to information contained in the report and to
information provided through a deposition of the
expert, and any additions ot other changes to this
information shall be disclosed by the time the party’s
disclosures under Rule 26{a)3) are due

(2) A party 1s under a duty seasonably to amend a
prior response to an interrogatory, request for
production, or request for admisston tf the party
learns that the response 1s 1n some material respect
incomplete or incorrect and 1f the additionat or
corrective information has not otherwise been made
known to the other parties during the discovery
process or In wrnting

Civil Rules 26-37 13

2

Expert Witness. For an expert whose report must be
desclosed under Rule26(a)(2)B), the party’s duty to
supplement extends both to informanon imcluded n the
report and to information given during the expert’s
deposition  Any additions or changes to this
information must be disclosed by the time the party’s
pretnal disclosures under Rude26(a)(3) are due

September 29, 2004



(f) Conference of Partics; Planning for Discovery.
Except 1n categonies of proceedings exempted from mitial
disclosure under Rule 26{a)(1 {E} or when otherwise ordered,
the parties must, as soon as practicable and 1n any event at
least 21 days before a scheduling conference 1s held or a
scheduling order 1s due under Rule 16(b), confer to consider
the nature and basis of thewr claims and defenses and the
possibilities for a prompt settlement or resolution of the case,
to make or arrange for the disclosures required by Rule
26(a)( 1), and to develop a proposed discovery plan that
mdicates the parties” views and proposals concerning

{1) what changes should be made n the tuning,
form, or requirement for disclosures under Rule
26(a), including a statement as to when disclosures
\ under Ruie 26(a)(1) were made or will be made,

{2) the subjects on which discovery may be
needed, when discovery should be compieted, and
whether discovery should be conducted 1n phases or
be limited to or focused upon particular 1ssues,

(3) what changes should be made 1n the
hmitanons on discovery imposed under these rules or
by local rule, and what other limitations should be
imposed, and

(4) any other orders that should be entered by the
court under Rule 26(¢) or under Rule 16(b) and (c)

The attorneys of record and all unrepresented parttes that

, have appeared in the case are jointly responsible for

i arranging the conference, for attempting i good faith 1o
agree on the proposed discovery plan, and for submitting to
the court within 14 days after the conference a wniten report
outlining the plan A court may order that the pasties or
attorneys attend the conference i persen  If necessary to

(f) Conference of the Parties; Planning for Discovery.

(1) Cenference Timing. Except in eategsonesof a

proceedings exempted from mitial disclosure under
Rude-26{a)( 1 ){B) or when the court orders otherwise
ordered, the parties must confer as soon as practicable
— and 1 any event at least 21 days before a scheduling
conference 1 held or a scheduling order 15 due under
Rule 16(b)

(2) Conference Content; Parties’ Responsthifities. In
conferring, the parties must consider the nature and
basis of their claims and defenses and the possibilities
for promptly settling or resolving apremptsettlement
erresetutionof the case, make or arrange for the
disclosures required by Rule26(a)(1), and develop a
proposed discovery plan  The attorneys of record and
all unrepresented parties that have appeared 1n the case
are jointly responsibte for arranging the conference, for
attempting 1n good faith to agree on the propesed
discovery plan, and for submitting to the court within
{4 days after the conference a wnitten repert outhming
the ptan  The court may order the parties or attorneys
to attend the conference in person

3

Discovery Plan. A discovery plan must state the
parties” views and proposals on

(A) what changes should be made 1n the timing, form,
or requirement for disclosures under Rule-26(a),
including a statement of when ntial disclosures
were made or will be made,

{B) the subjects on which discovery may be needed,
when discovery should be completed, and whether
discovery should be conducted i phases or be

limited to or focused on particular 1ssues,

(C) what changes should be made in the limitations on
discovery imposed under these rules or by local
rule, and what other limutations should be

imposed, and

(D) any other orders that the court should be
1ssueentered-by-the-court under Rule 26{c) or

under Rule 16(b) and {(¢)

comply with its expedited schedule for Rule 16(b}
conferences, a court may by local rule {1) requare that the
conference between the parties occur fewer than 21 days
before the scheduling conterence 1s held or a scheduling
arder 15 due under Rule 16(b}, and (1) require that the wnitten
| report outlimng the discovery plan be filed fewer than 14

| days after the conference between the parties, or excuse the
parties from submutting a wntten report and permut them to
report orally on their discovery plan at the Rule 16(b)}
conference

|

Civil Rules 26-37

(4) Expedited Schedule. |f necessary to comply with its
expeduted schedule for Rule 16(b) conferences, a court

may by local rule

(A) require the parties’ conference to occur less fewer
than 21 days before the scheduling conference 15
held or a scheduling order s due under Rule
L6{b), and

(B) require the written report outhning the discovery
plan to be filed less fewer than 14 days afier the
conference, or excuse the parties from submitting
a wnitten report and permut them to report orally
on their discovery plan at the Rule 16(b)

conference

September 29, 2004
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Rule 26

(g) Signing of Disclosures, Discovery Requests,
Responses, and Objections,

(1)} Every disclosure made pursuant to subdivision
(a)( 1) or subdivision {a){(3) shalt be signed by at least
one attorney of record in the attorney’s individual
name, whose address shall be stated An
unrepresented party shall sign the disclosure and
state the party’s address  The signature of the
attorney or party constitutes a certificanon that to the
best of the signer’s knowledge, information, and
belief, formed after a reasonable inguiry, the
disclosure 1s complete and correct as of the time 1t1s
made

' (2) Every discovery request, response, or
objection made by a party represented by an attorney
} shall be signed by at least one attorney of record in
1 the attormey’s individual name, whose address shall
be stated An unrepresented party shall sign the
request, response, or objection and state the party’s
address The signature of the attorney or party
constifutes a certification that to the best of the
signer’s knowledge, information, and belief, formed
after a reasonable inquiry, the request, response, or
objection 1s

(A) consistent with these rules and
warranted by existing law or a good faith
argument for the extension, modification, or
reversal of existing law,

{B) not interposed for any improper
purpose, such as to harass or to cause
unnecessary delay or needless increase 1n the
cost of litsgation, and

. {C) not unreasonable or unduly
burdensome or expensive, given the needs of
the case, the discovery already had 1n the case,
the amount 1n controversy, and the importance
of the 1ssues at stake 1n the htigation

(g) Signing Disclosures and Discovery Requests, Responses,
and Objections.

(1Y Signature Required; Effect of Signature. Every
disclosure under Rule-26(2)(1) or (a)3) and every
discovery request, response, or objection must be
stgned by at least one attorney of record in the
attorney’s own name — or by the party personally, 1f
unrepresented — and must state the signer’s address
By sigmng, an attorney or party certifies that 1o the best
of the person’s knowledge, information, and belief
formed after a reasonable inquiry

(A) with respect to a disclosure, 1t 15 complete and
correct as of the time 1t 15 made, and

(B) wath respect to a discovery request, response, or
objection, 1t 13

(ii} not interposed for any improper purpose,
such as to harass, cause unnecessary delay, or
needlessly tncrease the hitigation costs,

(i)i) consistent with these rules and warranted by
existing law or a good-faith argument for
extending, modifying, or reversing existing
law,? and

{(iii) netther unreasonable nor unduly burdensome
or expensive, considering gtven the needs of
the case, pnor discovery 1n the case, the
amount i controversy, and the importance of
the 1ssues at stake 1n the litigation

5  Cooper: The Style-Substance track proposes to add “or estabhshing new law,” to make 1t parallel to Rule 1}

Civil Rules 26-37 £5
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Rule 26

If a request, respoinse, or objection 1s not signed, 1t . (2)
shall be stricken unless 1t 1s signed promptly after the |

omission 1s called to the attention of the party l
making the request, response, or objection, and a
party shall not be obligated to take any action with
respect to 1t untul 1t 15 signed

(3) If without substantial justification a 3
certification 1s made in violation of the rute, the
court, upon motion or upon 1ts own 1nitiative, shall
impose upon the person who made the certification,
the party on whose behalf the disclosure, request,
response, or objection 1s made, or both, an
appropnate sanction, which may include an order to
pay the amount of the reasonable expenses mcurred
because of the violation, including a reasonable
I attorney’s fee

Falure to Sign. The court must strike an unsigned
disclesure, request, response, or objection unless the
omussion 15 promptly corrected premptly after being
called to the attormey’s or party’s attention  Until the
signature s provided, the other party has no duty to
respond

Sanction for Improper Certification. 1f a certificanon
violates s-made-tvelatien-of this rule without
substantial justification, the court, on motion or on its
own, must tmpose an appropnate sancticn on the
signer, the party on whose behalf the signer was acting,
or both The sanction may include an order to pay the
reasonable expenses, including attorney’s fees, caused

by the violation-+reludingzareasonable-attorney's-fee

COMMITTEE NOTE

The language of Rule 26 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout

the rules. These changes are intended to be stylistic only.

Former Rule 26(a)(5) served only as an index of the discovery methods provided by later

rules It was deleted as redundant

Former Rule 26(b)(1) began with a general statement of the scope of discovery that appeared
to function as a preface to each of the five numbered paragraphs that followed. This preface has
been shifted to the text of paragraph (1) because 1t does not accurately reflect the limits
embodied 1n paragraphs (2), (3), or (4), and because paragraph (5) does not address the scope of

discovery

The reference to discovery of “books” tn former Rule 26(b)(1) was deleted to actueve
consistent expression throughout the discovery rules. Books rematn a proper subject of

discovery

Amended Rule 26(b)(3} states that a party may obtain a copy of the party’s own previous
statement “on request ” Former Rule 26(b)(3) expressly made the request procedure available to
a nonparty witness, but did not describe the procedure to be used by a party This apparent gap
1s closed by adopung the request procedure, which ensures that a party need not invoke Rule 34

to obtain a copy of the party’s own statement.

Rule 26(¢) stated the duty to supplement or correct a disclosure or discovery response “to
include information thereafter acquired ™ This apparent hmut 1s not reflected in practice, parties
recognize the duty to supplement or correct by providing mformation that was not origmally
provided although it was avatlable at the tume of the imitial disclosure or response. These words
are deleted to reflect the actual meamng of the present rule.

Former Rule 26(¢e) used different phrases to describe the time to supplement or correct a
disclosure or discovery response Disclosures were to be supplemented “at appropniate
intervals A prior discovery response must be “seasonably * * * amend[ed] ” The fine
distinction between these phrases has not been observed 1n practice  Amended Rule 26(e} 1)(A)
uses the same phrase for disclosures and discovery responses The party must supplement or

correct "1n a timely manner ”

Caivil Rules 26-37 16
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Rule 26
Former Rule 26(g)(1) did not call for striking an unsigned disclosure. The omussion was an
obvious drafting oversight. Amended Rule 26(g)(2) includes disclosures in the list of matters
that the court must stnke unless a signature 1s provided “promptly after being called to the
attorney’s or party’s attention.”
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Rule 27

Rule 27. Depositions before Action
or Pending Appeal

Rule 27. Depositions to Perpetuate Testimony |

(a) Before Action.

(1) Petition. A person who desires to perpetuate
testumony regarding any matter that may be
cognizable 1n any court of the Unuted States may file
a venfied petitton in the United States district court 1n
the district of the residence of any expected adverse
party The petihon shall be entitled 1n the name of the
petittoner and shall show 1, that the petitioner
expects to be a party to an action cognizable in a court
of the United States but 1s presently unable to brnng it
or cause 1t 10 be breught, 2, the subject matter of the
expected action and the petitioner’s interest theren, 3,
the facts which the petitioner desires to establish by
the proposed testimony and the reasons for desining to
perpetuate 1t, 4, the names or a description of the
persons the petitioner expects will be adverse parties
and their addresses so far as known, and 3, the names
and addresses of the persons to be examined and the
substance of the testimony which the petitioner
expects to elicit from each, and shall ask for an order
authonzing the petitioner to take the depositiens of
the persons to be examined named 1n the petition, for
the purpose of perpetuating their testimony

(a) Before an Action Is Filed.

(1} Petition. A person who wants to perpetuate tesumony
about any matter cognizable 1n a United States court
may file a venfied pettnon in the district court for the |
district where any expected adverse pat‘ty' resides
The petition must ask for an order authonzing the
petitioner to depose the named persons tn order to
perpetuate their testimony  The petition must be titled
in the petitioner’s name and must show

(A) that the petitioner expects to be a party to an
action cogmzable 1n a Untted States court but
cannot presently bring it or cause 1t to be
brought,

(B)

the subject matter of the expected action and the
petitioner’s tnterest,

(C) the facts that the petitsoner wants to establish by
the proposed testimony and the reasons to

perpetuate it,

(D) the names or a description of the persons whom
the petitioner expects to be adverse parttes and

their addresses, so far as known, and

the name, address, and expected substance of the }
testumony of each deponent

(E)

I
|
[ |

I The Style Subcomnuttee recommends using “opposing party” unless “adverse party” 15 necessary for substantive reasons
Prof Marcus recent memo (Style 556) highlights those places where 1t 15 important to retain “adverse party © He suggests some
reason for caution 1n changing to “opposing party”™ 1 Rules 27(a)(1}, 27{a}2)
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Rule 27

(2) Notice and Service. The petihoner shall
thereafter serve a notice upon each person named in
the petition as an expected adverse party, together
with a copy of the petition, stating that the petitioner
will apply to the court, at a tune and place named
therern, for the order described 1n the petiion At
least 20 days before the date of heaning the notice
shall be served either within or without the district or
state 11 the manner provided in Rule 4(d) for service
of summeons, but f such service cannot with due
diligence be made upon any expected adverse party
named 1n the petition, the court may make such order
as 15 Just for service by publication or otherwise, and
shalt appoint, for persons not served 1n the manner
provided i Rule 4{d), an attorney who shall represent
them, and, m case they are not otherwise represented,
shall cross-examine the deponent  If any expected
adverse party 1S a minor or incompetent the
provisions of Rule 1 7(c) apply

()

Notice and Service, At least 20 days before the '
hearing date, the petitioner must serve each expected
adverse party” with a copy of the petition and a notice
stating the time and place of the heaning The notice
may be served either instde or outside the district or
state in the manner provided 10 Rule 4 [f that service
cannot be made with due diligence on an expected
adverse party, the court may order service by
publication or otherwise  The court must appouwnt an
attorney to represent persons net served 1n the manner
provided in by-Rule 4 and to cross-examine the
deponent 1f an unserved person 1s not otherwise
represented RadedFe}apphes If any expected
adverse party 1s a munor or 1s incompetent, Rule 17(c)
applies '

{3} Order and Examination. If the court s
satisfied that the perpetuatton of the testimony may
prevent a failure or delay of justice, it shall make an
order designating or describing the persons whose
depositions may be taken and specifying the subject
matter of the examination and whether the depositions
shall be taken upon oral examination or written
interrogatories  The depostttons may then be taken 1n
accordance with these rules, and the court may make
orders of the character provided for by Rules 34 and
35 For the purpose of applying these rules to
depositions for perpetuating testimony, each reference
therein to the court in which the action is pending
shall be deemed to refer to the court in which the
petition for such deposition was fited

{4) Use of Deposition. If a depostiton to
perpetuate testtmony 1s taken under these rules or i,
although not so taken, 1t would be adimissible 1n
evidence n the courts of the state in which 1t ts taken,
1t may be used 1n any action mvolving the same
subject matter subsequently brought i a Umited
States district court, in accordance with the provisions
of Rule 32(a)

&)

C))

Order and Examination. |f satisfied that perpetuating
the testumony may prevent a failure or delay of jusuce,
the court must 1ssueester an order that designates or
describes the persons whose depositions may be taken,
specifies the subject matter of the examnations, and
states whether the depositions witl be taken oratly or
by wrttten tterrogatones The depositions may then
be taken according to these rules, and the court may
1ssuerake orders like those authonized by Rules 34
and 35 A rReferences 1n these rules to the court tn
which an action 1s pending means, for purposes ot this
rule, the court in which the petition for the deposition
was filed

Using the Deposition. A deposttion to perpetuate
testimony may be used under Rule 32(a) in any later-
filed district-court action invelving the same subject
matter 1f the deposition either was taken under these
rules or, although not so taken, would be admissible 1n
evidence in the courts of the state where 1t was taken

2 The Style Subcommuttee recommends using “opposing party” unless “adverse party” 1s necessary for substantive reasons
Prof Marcus recent memo (Style 556) hughlights those places where 1t 15 1mportant to retain “adverse party 7 He suggests
some reason for caution in changing to “opposing party™ in Rules 27(a)(1), 27(a}2)
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Rule 27

{(b) Pending Appeal. If an appeal has been taken from
a judgment of a distnict court or before the taking of an appeal
if the time therefor has not expired, the district court 1n which
the judgment was rendered may atlow the taking of the
I depositions of witnesses to perpetuate their testimony for use
in the event of further proceedings 1n the distnct court  In
such case the party who desires to perpetuate the testimony
may make a motion 1n the district court for leave to take the
depositions, upon the same notice and service thereof as tf the
action was pending in the district court  The motion shall
show (1) the names and addresses of persons to be examined
and the substance of the testimony whtch the party expects to
ehcit from each, (2) the reasons for perpetuating their
testimony  1f the court finds that the perpetuation of the
' testimony ts proper to avaid a failure or delay of justice, it
may make an order allowing the depositions to be taken and
may make orders of the character provided for by Rules 34
and 35, and thereupon the depositions may be taken and used
i the same manner and under the same conditions as are
prescribed m these rules for depositions taken m actions
pending n the district court

{¢) Perpetnation by Actien. This rute does not lirit
the power of a court to entertain an action to perpetuate
testimony

|
|
|
i
|

(b) Pending Appeal.

(1) In General. The distrst court in which a judgment
has been rendered may, 1f an appeal has been taken or
may still be taken, permitalow a party to depose
witnesses to perpetuate their testimony for use 1n the

event of further proceedings nt the that distret court
2)

Motion. The party who wants to perpetuate testimony |
may move tn-the-chstretcourt for leave to take the
depositions, upon the same notice and service as if the
action were pendmng 1n the district thatcourt The

mohon must show

(A) the names and addresses of the deponents and the
expected substance of ¢ach onc’s testimony, and

(B) the reasons for perpetuating their testimony

(3) Court Order. If the court finds that perpetuating the
testimony may prevent a fatllure or delay of justice, the
court may permitatlow the depositions to be taken and
may tssuewmalee orders like those authonzed by Rules
34 and 35 The depositions may be taken and used as
any other deposition taken 1n 3 am-actten pending a

the distnct-court action

(c) Perpetuation by an Action. This rule does not limit a
court’s power to entertain an action to perpetuate
testimony

COMMITTEE NOTE

The language of Rule 27 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and termmology consistent throughout
the rules. These changes are intended to be stylistic only
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Rule 28

Rule 28. Persons Before Whom Depositions
May Be Taken

Persons Before Whom Depositions
May Be Taken

" Rule 28.

(a) Within the United States. Within the United
States or within a termtory or insular possession subject to the
Junischiction of the United States, depositions shall be taken
before an officer authonzed to administer oaths by the laws of
the United States or of the place where the exammation 15
held, or before a person appointed by the court m which the
actton 1s pending A person so appointed has power 1o
admimister oaths and take testimony The term officer as used
in Rules 30, 31 and 32 includes a person appointed by the
court or designated by the parties under Rule 29

(a) Within the United States,

(1) In General. Within the United States or a temitory or
insular possession subject to the junisdiction of the
United States, a deposition must be taken before

{A) an officer authorized to admimister oaths either
by federal law Unted-States-law or by the law 1n
the place of examination, or

(B} a person appointed by the court in which the
action 15 pending to admimster oaths and take
lestimony

(2) Definition of “Officer.” The term “officer” in Rules
30, 31, and 32 includes a person appointed by the

court under this rule or designated by the parties under

Rule 29(a)

Cwvil Rules 26-37 21
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{b) In Foreign Countries. Depositions may be taken
in a forergn country (1) pursuant to any applicable treaty or
convention, or {2) pursuant to a letter of request (whether or
not captioned a letter rogatory), or (3) on notice before a
person authenzed to admunster oaths 1n the place where the
examination 1s held, either by the law thercof or by the law of
the Uintted States, or (4) before a person commisstoned by the
court, and a person so commussioned shall have the power by
virtue of the commussion to admimister any necessary oath and
take testimony A commussion or a letter of request shall be
1ssued on application and notice and on terms that are just and
appropniate [t 15 not requistte to the 1ssuance of a commussion
or a letter of request that the taking of the deposition 1n any
other manner is impracticable or inconvenient, and both a
commussion and a letter of request may be 1ssued in proper
cases A notice or commussion may designate the person
before whom the deposition 1s to be taken either by name or
descriptive utle A letter of request may be addressed “To the
Appropriate Authornty 1o [here name the country] ™ When a
letter of request or any other device 15 used pursuant to any
apphcable treaty or convention, it shall be captioned in the
form prescribed by that treaty or convention  Evidence
obtained 1n response to a letter of request need not be
excluded merely because 1t 1s not a verbatim transcript,
because the testimony was not taken under oath, or because of
any similar departure from the requarements for deposttions
taken within the Umted States under these rules

Cuvil Rules 26-37 22
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{b) In a Foreign Country.

(1) In General. A deposition may be taken n a foreign
country

(A) under an applicable treaty or convention,

(B) under a letter of request, whether or not
captioned a “letter rogatory™,

(C) on notice, before a person authonzed to
admumister oaths either by federal law United
Statestaw or by the law i the place of

examination, or

(D) before a person comnussioned by the court to
admunister any necessary oath and take

testimony

)

Issuing a Letter of Request or a Commission. A

letter of request, a commission, or-H-an-appropriate

ease; both may be 1ssued

(A) on appropniate terms atter an applhication and
notrce of 1t, and

(B) without a showing that taking the deposition 1n
another manner 1s impracticable or inconvenient

&)

Form of a Request, Notice, or Commission.—A

deposthon-rolice-or a-commisston-mustdestgnate-by
name of descriptive title the person before whom the
depostionts-io-betaken: When a letter of request or

any other device 15 used according to a treaty or
convention, it must be captioned in the form
prescribed by that treaty or convention A letter of
request may be addressed “To the Appropnate
Authority in [name of country] ™ A deposition notice
or a commusston must designate by name or
descnptive title the person before whom the
deposition 1s to be taken

(4) Letter of Request — Admutting Evidence. Evidence
abtamed n response to a letter of request need not be
excluded merely because 1t 1s not a verbatim
transcript, because the testimony was not taken under
oath, or because of any sinular departure from the
requirements for depostiions taken within the United

States
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Rule 28

(c) Disqualification for lnterest. No deposihon shall (c) Disqualification. A deposition must not be taken before a
be taken before a person who 15 a relative or employee or person who 1s any party’s relative, employee, or attorney,
employee of such attorney or counsel, or 1s financially who 15 financiatly interested 1n the action

!

i
i
attorney or counsel of any of the parties, or 1s a relative or who 15 related to or employed by any party’s attorney, or
i mterested 1n the action

I o |

COMMITTEE NOTE

The language of Rule 28 has been amended as part of the general restyhing of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.
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Rule 29. Stipulations Regarding Discovery Procedure

Rule 29

Rule 29.

Stipulations About Discovery
Procedure

Unless otherwise directed by the court, the parties may
by written stipulation (1) provide that depositions may be
taken before any person, at any time or place, upon any notice,
and 1 any manner and when so taken may be used like other
depositions, and (2) modify other procedures governing or
Iimitations placed upon discovery, except that stipulations
extending the time provided in Rules 33, 34, and 36 for
responses to discovery may, 1f they would interfere with any
tume set for completion of discovery, for hearing of a motion,
or for tnal, be made onty with the approval of the court

Unless the court orders otherwise, the parties may stipulate that

(a) adeposition may be taken before any person, at any time or
place, #pon any notice, and 1n the manner specified — and
1 which event it may thes be used 1n the same way as any
other deposition, and

(b} other procedures governing or ltmiting discovery be
modified — but a stipulanon extending the time for any
form of discovery must have court approval 1f it would
interfere with the tiume set for completing discovery, for
hearing a motion, or for trial

COMMITTEE NOTE

The language of Rule 29 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are mtended to be styhstic only.
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Rule 30

Rule 30. Depositions Upen Oral Examination

(@) When Depositions May Be Taken; When Leave

Required.

(1) A party may take the tesimony of any person,
including a party, by deposition upon oral
examination without leave of court except as provided
in paragraph (2) The attendance of witnesses may be
compelled by subpoena as provided 1n Rule 45

{2) A party must obtain leave of court, winch shall
be granted to the extent consistent with the pninciples
stated 1n Rule 26(b}2), 1f the person to be examined
ts confined in prison or 1f, without the wntten
stipulation of the parties,

(A) a proposed deposition would result
1n more than ten depositions being taken under
thus rule ot Rule 31 by the plaintiffs, or by the
defendants, or by third-party defendants,

(B) the person to be exarmuned already
has been deposed 1n the case, or

{C) a party secks to take a deposttion
before the time specified in Rule 26(d) unless the
notice contains a certification, with supporting
facts, that the person to be examined 1s expected
to leave the United States and be unavailable for
examinafton in this country unless deposed
before that time

{b} Notice of Examination: General Requirements;

Method of Recording; Production of Documents and
Things, Deposition of Organization, Deposition by
Telephone.

(1) A party desinng to take the deposition of any
petson upon oral examination shall give reasonable
notice 1n writing to every other party to the action
The notice shall state the time and piace for taking the
deposition and the name and address of each person
to be examined, 1f known, and, tf the name ts not
known, a general descnption sufficient to dentify the
person or the particular class or group to which the
person belongs  If a subpoena duces tecum s to be
served on the person to be examined, the designation
of the matenals to be produced as set forth in the
subpoena shall be attached to, or included n, the
notice
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Rule 38. Depositions by Oral Examination

(2) When a Deposition May Be Taken.

Q)

(2)

Without Leave. A party may, by oral questions,
depose any person, including a party, without leave of
court except as provided 1n Rule 30{a}2) The
deponent’s attendance may be compelled by subpoena
under Rule 45

With Leave. A party must oblain leave of court, and
the court must grant leave to the extent consistent with
Rule 26(b)}(2)

(A) f the parties have not stipulated to the deposition
and

(i) the deposihion would result in more than 10
ten depositions bewng taken under this rule
or Rule 31 by the plaintiffs, or by the
defendants, or by third-party defendants,

(i} the deponent has already been deposed 1n
the case, or
(iii) the party seeks to take the depositton before

the time specified in Rule 26{d), unless the
party certifies in the notice, with supporting
facts, that the deponent 1s expected to leave
the United States and be unavailable for
examination in this country after that tume,
or

(B) 1f the deponent ts confined 1n prison

(b) Notice of the Deposition; Other Formal Requirements.

n

2)

Notice in General. A party whe wants to depose a
person by oral questions must give reasonable written
notice to every other party The notice must state the
time and place of the deposthion and, 1f known, the
deponent’s narme and address  1f the depereat’s name
15 unknown, the notice must provide a general
descnption sufficient to identify the person or the
particular class or group to which the person belongs

Producing Documents. 1f a subpoena duces tecum 15
1o be served on the deponent, the matenals designated
for production, as set out-ferth in the subpoena, must
be hsted m the notice or in an attachment  The notice
to a party deponent may be accompanied by a request
complymg with Rule 34 to produce documents and
tangibte things at the deposition
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Rule 30

(2) The party taking the deposthion shall state in (3) Method of Recording.

the notice the method by which the testimony shall be (A) Method Stated i the Nowce The party who
recorded Unless the court orders otherwise, 1t may —
be recarded by sound, sound-and-visual, or notices neticing the deposition must state 1n the
stenographic means, and the party taking the notice the method for recording the testimony
deposition shall bear the cost of the recording  Any Unless the court orders otherwise, testimony may
be recorded by audio, audiovisual, or
party may arrange for a transeription to be made from
the recording of 2 deposition taken by stenographic means The noucing party aeticig
nonstenographic means the-depesthon bears the recording costs  Any
grap party may arrange to transcribe a deposition that
(3} With prior notice to the deponent and other was taken nonstenographically

G h th
partics, any party m?y designate another method fo (B) Additional Method Whth pnor notice to the
record the deponent’s testtmony 1n additton to the
deponent and other parties, any party may

hy fi i k he de
method specrfied by tae person taking the deposition designate another method for recording the
The addithional record or transcript shall be made at
testumony tn addition to that specified 1n the

that party’s expense unless the court otherwise orders

onginal notice by-the-persennoticngthe
depostiien- That party bears the expense of the
additional record or transcript unless the court
orders otherwise

(4) By Remote Means. The parties may stipulate agreetn
wrt#Rg — or the court may on motien order — that a
deposition be taken by telephone or other remote
eleetreme-means For the purpose of this rule and
Rules 28(a), 37(a)1), and 37(b)(1), the deposition
takes place where the deponent answers the questions
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(4) Unless otherwise agreed by the parties, a
deposition shall be conducted before an officer
appointed or designated under Rule 28 and shall
begin with a statement on the record by the officer
that includes (A) the officer’s name and business
address, {B) the date, time, and place of the
deposition, () the name of the deponent, (D) the
administration of the oath or affirmation to the
deponent, and (E) an identification of all persons
present If the deposition 1s recorded other than
stenographicaily, the officer shall repeat items (A)
through (C) at the beginning of each unit of recorded
tape or other recording medium  The appearance or
demeanor of deponents or attorneys shall not be
chstorted through camera or sound-recording
techniques At the end of the deposition, the officer
shall state on the record that the deposition 15
complete and shall set forth any stipulations made by
counsel conceming the custody of the transcript or
recording and the exhtbits, or concerning other
perttnent matters

(5) The notice to a party deponent may be
accompanied by a request made 1n compliance with
Rule 34 for the production of documents and tangible
things at the taking of the deposition  The procedure
of Rule 34 shall apply to the request

Rule 30

(5) Officer’s Duties.

(A} Before the Deposition  Unless the parties
stipulate agree otherwise, a deposttion must be
conducted before an officer appomted or
designated under Rule 28 The officer must
begin the deposition with an on-the-record
statement that imcludes

(i) the officer’s name and business address,
(if) the date, tune, and place of the deposition,
(iii} the deponent’s name,

{iv) the officer’s admimistration of the cath or
affirmation to the deponent, and

(v} the dentity of all persons present

(B) Conducting the Deposition, Avoiding Distortion

If the deposition 1s recorded nonstenographically,

the officer must repeat the items 1n Rule
3B AN-(1n) at the beginming of each unit
of the recording medium  The deponent’s and
attorneys’ appearance or demeanor must not be
cistorted through camera or sound-recording
techniques

(C) After the Deposinon At the end of a deposition,
the officer must state on the record that the
deposition 1s complete and set out fowth any
stipulations made by the attorneys about custody
of the transcript or recording and of the exhibuts,
or about any other pertinent matters
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Rule 30

(6) A party may in the party’s notice and 1n a
subpoena name as the deponent a public or pnivate
corporation or a partnership or association or
governmental agency and describe with reasonable
particulanty the matters on which examination 1s
requested  In that event, the organmization so named
shall designate one or more officers, directors, or
managing agents, or other persons who consent to
testify on s behalf, and may set forth, for each
person designated, the matters on which the person
will testify A subpoena shall advise a non-party
orgamzation of 1ts duty to make such a designation
The persons so designated shall testify as to matters
known or reasonably available to the orgamzation
This subdivision (b)(6} does not preclude taking a
deposition by any other procedure authorized in these
rules

(7) The parties may stipulate n wnting or the
court may upon motion order that a deposition be
taken by telephone or other remote electronic means
For the purposes of this rule and Rules 28(a),
37(ax(1), and 37(b)(1), a deposition taken by such
means i3 taken 1n the district and at the place where
the deponent 1s to answer questions

(6) Notice or Subpoena Directed to an Organtzation. In

1ts notice or subpoena, a party may name as the
deponent a public or pnvate corporation, a
partnership, an association, or a governmental agency
and may describe with reasonable particulanty the
matters for examnation. The named organization
must then designate one or more officers, directors, or
managing agents, or designate other persons who
consent 1o testify onits behalf, and it may set out forth
the matters on which each designes' person
destgnated-will testify A subpoena must advise a
nonparty orgamzation of 1ts duty to make this
designation The designees must testify about
information known or reasonably available to the
orgamzation This paragraph {6) does not preclude a
depositions by any other procedure authornzed i these
rules

I Cooper: Apparently we use “designee” elsewhere as well But “person destgnated” sounds better {My spell check
program does not recognize “designee ) Kimble: Merriam-Webster's Collegiate Dictionary (1 1th ed 2003), our authonty
on spelling, recogmzes “designee
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{¢) Examination and Cross-Examination; Record of
Examination, Oath; Objections. Exarmination and cross-
exarmunation of witnesses may proceed as pernutted at the tnal
under the provisions of the Federal Rules of Evidence except
Rules 103 and 615 The officer before whom the deposition 1s
to be taken shail put the witness on oath or affirmation and
shall personally, or by someone acting under the officer’s
direction and 1n the officer’s presence, record the testimony of
the witness The testimony shall be taken stenographically or
recorded by any other method authonzed by subdivision
(0)2) of this rule  All objections made at the time of the
examination to the qualifications of the officer taking the
deposition, to the manner of taking i, to the evidence
presented, to the conduct of any party, or to any other aspect
of the proceedings shall be noted by the officer upon the
record of the deposition, but the exanunation shall proceed,
with the testimony being taken subject to the objections In
hieu of partictpating in the oral examination, parties may serve
written questions 1n a sealed envelope on the party taking the
deposttion and the party taking the deposition shall transmut
them to the officer, who shall propound them to the witness
and record the answers verbatim

(¢) Examination and Cross-Examination, Record of the
Examination; Objections; Written Questions.

1

(2)

&)

Rule 30

Examination and Cross-Examination, The
examunation and cross-examination of a deponent
proceed as they would at trial under the Federal Rules
of Evidence, except Rules 103 and 615  Afier putting
the deponent under oath, the officer must record the
testitnony by the method designated under Rule
30(b}3)A) The testimony must be recorded by the
officer personally or by a person acting tn the
presence and under the direction of the officer

Obyections. An objection at the time of the
exammation — whether to evidence, to a party’s
conduct, to the officer’s qualifications, to the manner
of taking the deposinion, or fo any other aspect of the
deposition — must be noted ons the record, but the
exarmination stitl proceeds, the testimony 15 taken
subject to any objection  An objection must be stated
concisely 1n a nonargumentative and nonsuggestive
manner A person may mstruct a deponent not to
answer only when necessary to preserve a privilege, to
enforce a limutation ordered by the court, or to present

a motion under Rute-30(d)(3)

Participating Through Written Questions. Instead of
participating n the oral examination, a party may
serve written questtons 1n a sealed envelope on the
party noticing the deposition, who must dehver them
to the officer The officer must ask the deponent those
questions and record the answers verbatim
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(d} Schedule and Duration; Motion to Terminate or
Limit Examination.

(1) Any objection during a deposition must be
stated concisely and 1n a non-argumentative and norn-
suggestive manner A person may instruct a deponent
not to answer only when necessary to preserve a
privilege, to enforce a imitation directed by the court,
or to present a motion under Rule 30{d)(4)

(2) Unless otherwise authorized by the court or
stipulated by the parties, a deposition 1s hnuted to one
day of seven hours The court must allow additional
time gongistent with Rule 26{(bX2) 1f needed for a far
examimation of the deponent or 1f the deponent or
another person, or other circumstance, impedes or
delays the exanunation

{3) If the court finds that any impediment, delay,
or other conduct has frustrated the fair exammation of
the deponent, 1t may impose upon the persons
responstble an appropnate sanction, including the
reasonable costs and attorney’s fees incurred by any
parties as a result thercof

(4) At any time during a depostiion, on motion of
a party or of the deponent and upon a showing that
the examination 1s being conducted in bad faith orin
such manner as unreasonably to annoy, embarrass, or
oppress the deponent or party, the court 1n which the
action 15 penchng or the court 1n the distnet where the
deposition 1s being taken may order the officer
conducting the examination to cease forthwith from
taking the deposition, or may hmut the scope and
manner of the taking of the deposition as provided in
Rule 26(c) If the order made termnates the
examunation, 1t may be resumed thereafter only upon
the order of the court in which the action 1s pending
Upon demand of the objecting party or deponent, the
taking of the deposition must be suspended for the
time necessary to make a motion for an order The
provisions of Rule 37(a)(4) apply to the award of
expenses tncuired n relatton to the motion

Rule 30

{d) Duration; Sanction; Motion to Terminate or Limit.

(1) Duranon. Unless otherwise stipulated agreed-by-the
parhes or ordered autherized by the court, a deposition
15 himuted to one day of 7 seven hours The court must
allow additional time consistent with Rule 26(b)(2) 1f
needed for a fair examination of the deponent or 1f the
deponent, er another person, or any other
circumstance impedes or delays the examination

(2) Sanction. The court may impose an appropriate
sanction — including the reasonable [expenses) eests
and attorney”s fees incurred by any party” — on a asy

person who impedes, delays, or frustrates the fair

i examination of the deponent

(3) Motion to Terminate or Limit.

(A) Grounds Atany tme dunng a deposition, the
deponent or a party may move to terminate or
himit 1t on the ground that 1€ 15 being conducted
bad fatth or 1n a manner that unreasonably
annoys, embarrasses, or oppresses the deponent
or party The motion may be filed n the court
where the action 1s pending or the deposition 1s
being taken If the obgecting deponent or party e
depeonent so demands, the deposttion must be
suspended for the time necessary to obtain an
order

(B) Order The court may order that the deposition
be terminated or may lumit its scope and manner
as provided in Rule 26(c) [f terminated, the

deposition may be resumed only by order of the

court where the action 1s pending

(C) Award of Expenves  Rule 37(a)(5) applies to the

award of expenses

2 Cooper. We have a problem  Present Rule 30(d)(3) describes the sanction as “reasonable costs and attorney’s [sic] fees ™
Changing “costs™ to “‘expenses” probably makes sense — the focus should be on actual myury, not court costs narrowiy
defined But that assumes sloppy drafting of the present rule This change can be made only 1If research shows that the

present rule means expenses

[Judges Murtha and Thrash prefer the style draft, but Dean Kane prefers the current rule language The Style Subcommuttee
agrees that further research would be helpful to determine whether changing to “reasonable expenses and attorney's fees™

would be a substantive change |
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(e) Review by Witness; Changes; Signing, [f
requested by the deponent or a party before completion of the
deposition, the deponent shall have 30 days after being
notified by the officer that the transcript or recording 13
available in which to review the transcript or recerding and, of
there are changes m form or substance, to sign a statement
reciting such changes and the reasons given by the deponent
for making them The officer shatl inchcate 1n the certificate
prescribed by subdivision (f)(1) whether any review was
requested and, 1f so, shall append any changes made by the
deponent duning the penod allowed

(e) Review by the Witness; Changes.

(1

()

Rule 30

Review; Statement of Changes. On lfrequested by
the deponent or a party before the deposition 1s
completed, the deponent must be allowed 30 days
after being notified by the officer that the transcnpt or
recording 1s available in which

(A) to review the transcript or recording, and

(B) 1f there are changes in form or substance, to sign
a statement [1sting the changes and the reasons
for making them

Changes Indicated in Officer’s Certificate. The
officer must note tnditeate in the certificate prescrnbed
by Rule 36(f}{ 1) whether a review was requested and,
1f so, must attach append any changes the deponent
makes during the 30-day peniod alewed
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(f) Certification and Delivery by Officer: Exhibits;
Copies.

(1) The officer must certify that the withess was
duly sworn by the officer and that the deposition 1s a
true record of the tesumony given by the witness
This certificate must be 1n wnting and accompany the
record of the deposition  Unless otherwise ordered by
the court, the officer must securely seal the deposition
i in an envelope or package indorsed with the title of
the action and marked “Deposition of [here insert
name of witness]” and must promptly send it to the
attorney who arranged for the transcript or recording,
who must store 1l under conditions that will protect it
agamnst loss, destruction, tampering, or detertoration
Documents and things produced for inspection during
the examination of the witness, must, upon the
request of a party, be marked for identification and
annexed to the deposition and may be inspected and
copied by any party, except that 1f the person
producing the matenials desires to retain them the
‘ person may (A} offer copies to be marked for
wdentification and annexed to the deposition and to
serve thereafter as originals if the person affords to all
parties fawr opportunity to verify the copies by
i comparison with the onginals, or (B) offer the i
onginals to be marked for wdentification, after giving
to each party an oppoertunity to inspect and copy
them, 1n which event the matertals may then be used
in the same manner as 1t annexed to the deposition
Any party may move for an order that the original be
annexed to and returned with the deposition to the
court, pending tinal disposition of the case

Rule 30

() Certification and Delivery; Exhibits; Copies of the
Transcript or Recording; Filing,

(1) Certification and Delivery, The officer must certify
in writing that the witness was duly sworn and that the
deposition accurately records the witness’s testimony
The certificate must accompany the record of the
deposition  Unless the court orders otherwise, the
officer must securely-seal the deposition in an
envelope or package bearing the title of the action and
marked “Deposition of [witness’s name]” and rmust
promptly send it to the attorney who arranged for the
transcript or recording  The attorney must store it
under conditions that will protect it against loss,
destruction, tampenng, or deterioration

(2) Documents and Tangible Things.

(A) Orgnals and Copies  Documents and tangible
things produced for inspection dunng a
deposition must, on a party’s request, be marked
for idennification and attached to the deposition
Any party may 1nspect and copy them Butif the
person who produced them wants to keep the
ongmals, the person may

(i) offer copies to be marked, attached to the
deposttion, and then used as ongnals —
after giving al parties a fair opportunity to
venty the copies by comparing them with
the onginals, or

(ii} give all parties a fair opportunity to tnspect
and copy the onginals after they are marked
— 1n which event the originals may be used
as 1f attached to the deposition

(B) Order Regarding the Orniginals - Any party may
move for an order that the oniginals be attached
to the deposition pending finat disposition ot the
case

(2) Untess otherwise ordered by the court or
agreed by the parties, the officer shall retain
stenographic notes of any deposition taken
stenographtcally or a copy of the recording of any
deposition taken by another method Upon payment
of reasonable charges therefor, the officer shall
furmish a copy of the transcript or other recording of
the deposition to any party or to the deponent

(3) The party taking the deposition shall give
prompt notice of 1ts filing to all ather parties

(3) Coptes of the Transcript or Recording. Unless
otherwise agreed-by-the pacties-stipulated or ordered
by the court, the officer must retain the stenographic’
notes of a deposition taken stenographically or a copy
of the recording of a deposition taken by another
method When paid reasonable charges, the officer
must furnush a cepy of the transcript or recording o
any party or the deponent

(4) Notice of Filing. A party who files the deposition
must promptly notify all other parties of the filing

3 Cooper: deleting “stenographic™ 1s syllable-wise and sense-foolish  The present rule, (f}(2) 1s “stenographic notes of any
depositron taken stenographically ™ In shortening to “the stenographic notes™ we save three syllables, but open the
possibility of discarding the stenographic notes and retarnimg notes 1n a less complete form  To be sure, we intend “the notes
of a depesition taken stenographrcally™ to mean “stenographic notes ™ But why open the door?
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Rule 30

Expenses. Expenses. A party who, expecting a deposition to be
taken, attends 1n person or by an attorney may recover
reasonable expenses for attending, including reasenable
attorney’s fees, 1f the noticing party failed to

(1) If the party giving the notice of the taking of a
deposition fails to attend and proceed therewith and
another party attends in person or by atiomey
pursuant to the notice, the court may order the party (1) attend and proceed with the deposition, or
giving the notice to pay to such other party the
reasonable expenses incurred by that party and that
party’s attorney in attending, including reasonable
attorney’s fees

{2) serve a subpoena on a nonparty deponent, who
consequently did not attend

{2) If the party giving the notuice of the taking of a
deposition of a watness fails to serve a subpoena upon
the witness and the witness because of such fallure
does not attend, and f another party attends m person
or by attorney because that party expects the
deposition of that witness to be taken, the court may
order the party giving the notice to pay to such other
party the reasonable expenses incurred by that party
and that party’s attormey n attending, including
reasonable attorney’s fees

(g) Failure to Attend or to Serve Subpoena; ‘ (g) Failure to Attend a Deposition or Serve a Subpoena;

COMMITTEE NOTE

The language of Rule 30 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules These changes are intended to be stylistic only.
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Rule 31. Depositions Upon Written Questions

(a) Serving Questions; Notice.

(1) A party may take the testimony of any person,
including a party, by deposition upon written
questions without feave of court except as provided in
paragraph (2) The attendance of witnesses may be
compelled by the use of subpoena as provided m Rule
45

(2) A party must obtan leave of court, which shall
be granted to the extent consistent with the prninciples
stated 1n Rule 26(b)}(2), if the person to be examined
15 confined 10 pnison or if, without the wrtten
stipulation of the parties,

(A) a proposed deposition would result
n more than ten depositions being taken under
this rule or Rule 30 by the plaintffs, or by the
defendants, or by third-party defendants,

(B) the person to be examingd has
already been deposed 1n the case, or

(C) a party seeks to take a deposition
before the time specified in Rule 26(d)

Rule 31

i Rule 31. Depeositions by Written Questions

(a} When a Deposition May Be Taken.

(1) Withour Leave, A party may, by wntten questions,
depose any person, including a party, without feave of
court except as provided in Rule34ay2) The
deponent’s attendance may be compelled by subpoena
under Rule 45

(2) With Leave, A party must obtain leave of court, and
the court must grant leave to the extent consistent with
Rule 26(b)(2)

(A) 1f the parties have not stipulated to the deposition

and

(i) the deposition would result in more than 10
ter-depositions being taken under this rule
or Rule 30 by the plaintaffs, or by the
defendants, or by third-party defendants,
(i) the deponent has already been deposed 1in
the case, or

(iii)

the party seeks to take a deposition before
the time specified in Rule 26{(d), or

(B) 1f the deponent 15 confined in prison

(3} A party desiring to take a deposition upon
written questions shall serve them upon every other
party with a notice stating (1) the name and address of
the person who 15 to answer them, 1f known, and 1f
the name 1s not known, a general description
sufficient to identify the person or the particular class
or group to which the person belongs, and (2) the
name or descniptive title and address of the officer
! before whom the deposition 1s to be taken A
depositton upon written questions may be taken of a
public or prtvate corporation or a partnership or

, association or governmental agency 1n accordance

I with the provisions of Rule 30(b}6)

(4) Within 14 days after the notice and wntten
questtons are served, a party may serve cross
questions upon all other parties  Within 7 days after
being served with cross questions, a party may serve
redirect questions upon all other parties Within 7
days after being served with redirect questions, a
party may serve recross questions upon all other
parties  The court may for cause shown eniarge or
shorten the nme
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(3) Service; Required Notice. A party who wants to
depose a persen by written questions must serve them
on every other party, with a notice stating, 1f known,
the deponent’s name and address If the deponent™s
name 1s unknown, the notice must provide a general
description sufficient to 1dentify the person or the
particular class or group to which the person belengs
The notice must also state the name or descriptive title
and the address of the officer before whom the
deposttion will be taken

(4} Questions Directed to an Organization. A public or
private corporation, a partnership, an association, or a
governmental agency may be deposed by wrntten
questtons 1n accordance with Rule 30(b}(6)

(5) Questions from Other Parsies. Any questions to the
deponent from other parties must be served on all
parties as follows cross-questions, within 14 days
after being served with the notice and direct questions,
redirect questions, within 7 days after being served
with cross-questions, and recross-questions, within 7
days after being served with redirect questions  The

! court may, for good cause, extend or shorien these
‘ tumes
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; | . .
(b) Officer to Take Responses and Prepare Record. | (b) Delivery to the Officer; Officer’s Duties. The party who
A copy of the notice and copies of all questions served shall ' noticed the deposition must deliver to the officer a copy of

be delivered by the party taking the deposition to the officer ’ all the questions served and of the notice  The officer must
destgnated 1 the notice, who shall proceed promptly, 1n the promptly proceed prempty-in the manner provided in Rute |
manner provided by Rule 30{c), {e}, and (f}, to take the 30(c), (e), and (f) to
hi

| tesumony of the witness in response to the questions and to (1) take the deponent’s testmony n response to the
prepare, certrfy, and file or mail the depostion, attaching Lestions

: thereto the copy of the notice and the questions received by a ons,
the officer (2) prepare and certify the deposition, and
{c) Notice of Filing. When the depositton is filed the party (3) send it to the party, attaching a copy of the questions
taking 1t shall promptly give notice thereof to all other parties and of the notice

(¢) Notice of Filing. A party who files the deposition must
promptly notfy all other parties of the filing

COMMITTEE NOTE

The language of Rule 31 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and termmology consistent throughout
the rules. These changes are intended to be styhstic only.
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Rule 32

¢ - - N

Rule 32. Use of Depositions in Court Proceedings | Rule 32. Using Depositions in Court Proceedings |

{a) Use of Depositions. At the trial or upon the heanng
of a motion or an mterlocutory proceeding, any part or all of a
deposttion, so far as admissible under the rules of evidence
applied as though the witness were then present and testifying,
may be used against any party who was present or represented
at the taking of the deposition or whe had reasonable notice
thereof, 1n accordance with any of the following provisions

(a) Using Depositions.

(1) In General. Atvany trial or hearing, all or part of a
deposinon may be used against a party on these
conditions

(A) the party was present or represented at the taking
of the deposition or had reasonable notice of 1,

{B) 1t1sused to the extent it would be admussibie
under the Federal Rrules of Eevidence if the
deponent were present and testifying, and

(C) the use s allowedperrutied by paragraphs-(a)(2)
through (8)

(1) Any deposition may be used by any party for !
the purpose of coniradicting or impeaching the
testirony of deponent as a witness, or for any other
purpose permitted by the Federal Rules of Evidence

{2) The deposition of a party or of anyone who at
the ime of taking the deposiion was an officer,
director, or managing agent, or a person designated
under Rule 30(b}6) or 31(a) to testify on behalfof a
public or pnvate corporation, partnership or
association or governmental agency which 1s a party
may be used by an adverse party for any purpose

(3) The deposition of a witness, whether or not a
party, may be used by any party for any purpose if the
court finds

(A) that the witness 15 dead, or

(B) that the witness 1s at a greater ‘
distance than 100 muies from the place of tnal or
hearing, or is out of the Unuted States, unfess 1t
appears that the absence of the witness was
procured by the party offering the deposition, or

{C) that the witness 1s unable to attend
or testify because of age, tllness, infirmity, or
mprisonment, or

(D) that the party offering the
deposition has been unable to procure the
attendance of the witness by subpoena, or

(E) upon application and notice, that
such exceptional circumstances exist as to make
it desirable, 1n the interest of justice and with due |
regarc to the importance of presenting the |
testumony of witnesses orally in open court, to |
allow the deposition to be used

(2} Impeachment and Other Uses. Any party may use a
deposition to contradict or impeach the tesumony
given by the deponent as a witness, or for any other
purpose allowedpermitted by the Federal Rules of

Evidence

(3) Deposttion of Party, Agent, or Designee.  An adverse
pany' may use for any purpose the deposition of a
party or anyone who, when deposed, was the party’s
officer, director, managing agent, or designee under

Rule 30(b}6) or 31(a)(4)

(4) Unavailable Witness. A party may use for any
purpose the deposition of a witness, whether or not a

party, 1f the court finds
(A) that the witness (s dead,

(B) that the witness 1s more than 100 miles from the
place of trnal or hearing or 1s outside the United
States, unless 1t appears that the witness’s
absence was procured by the party offering the
deposition,

{C) that the witness cannot attend or testify because

of age, tliness, infirmity, or imprisonment,

(D) that the party offering the deposition could not

procure the witness's attendance by subpoena, or

on motion-apphsaten and nouce, that
exceptional circumstances make 1t desirable — n
the interest of jusuice and with due regard to the
wnportance of live testimony 1n epen court — to
permitalew the deposition to be used

(E)

I The Style Subcommittee recommends using “opposing party™ unless “adverse party” 1s necessary for substantive reasons
Prof Marcus recent memo (Style 556) highlights those places where 11 18 important to retain “adverse panty * He suggests
some reason for caution i changing to “opposing party™ in style rules 32(a)(3) and 32(a}(6)
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A deposition taken without leave of court pursuant to
a notice under Rule 30{a){2){C) shall not be used
against a party who demonstrates that, when served
with the notice, it was unable through the exercise of
dligence to obtain counset to represent it at the taking
of the deposition, nor shall a deposition be used
agamst a party who, having recetved less than 11 days
notice of a deposition, has promptly upon recerving
such notice filed a motion for a protective order under
Rule 26(c)2) requesting that the deposition not be
held or be held at a dhfferent time or place and such
motion 15 pending at the ttme the deposition 15 held

{4) Ifonly part of a deposition 1s offered 1n
evidence by a party, an adverse party may requure the
offeror to introduce any other part which ought in
fainess to be constdered with the part introduced, and
any party may ntroduce any other parts

Substitution of parties pursuant to Rule 25 does not
affect the nght to use deposihons previously taken,
and, when an actien has been brought in any court of
the Umited States or of any State and another action
imvelving the same subject matter 1s afterward
brought between the same parties or their
representatives or Successors i interest, all
depositions lawfully taken and duly filed in the
former action may be used in the latter as 1f oniginally
taken therefor A deposition previously taken may
alse be used as permitted by the Federal Rules of
Evidence

|

Rule 32

Limitations on Use.

(A) Deposition Taken on Short Notice A deposition
must may not be used agamst a party whothat,
having recetved less than | | days® notice of the
deposition, promptly moved for a protective
order under Rule 26(c)(1}B) requesting that 1t
not be taken or be taken at a different ime or
place — and this motion was still pending when
the depositton was taken

(B) Unavarlabie Deponent, Party Could Not Obtan
an Attorney A deposition taken without leave of
court under the unavailability provision of Rule
30(a)(2)(A)1u1) must may not be used aganst a
party whothat-demenstrates shows that, when
served with the notice, 1t could not, despite
dihigent efforts, obtain an attorney to represent 1t

at the deposition

(6)

o

(8)

Using Part of a Deposition. If a party offers in
evidence only part of a deposition, an adverse part),r2
may require the offeror to introduce other parts that in
fatmess should be considered with the part introduced,
and any party may itself introduce any other parts

Substituting a Party. Substituting a party under Rule
25 does not affect the right to use a deposition
previously taken

Deposition Taken i an Earlier Action. A
deposition tawfully taken and, if required, filed in any
federal- or state-court action may be used in a later
action involving the same subject matter between the
same parties, or their representatives or SuCcessors n
interest, to the same extent as 1f taken 1n the later
action A deposition previously taken may also be
used as allowedperrmited by the Federal Rules of
Evidence

2 The Style Subcommittee recommends using “opposing party” unless “adverse party™ 1s necessary for substantive reasons
Prof’ Marcus recent meimo (Style 556) highlights those places where 1t 1s important to retain “adverse party ” He suggests
some reason for caution 1n changing to “opposing party™ in style rules 32(a)(3) and 32{a)(6)
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Rule 32

| -
! (b) Objections to Admissibility. Subject to the

(b} Objections to Admissibility. Subject to Rules 28(b) and

provisions of Rule 28(b} and subdivision (d)(3} of this rule, to32(d)(3), an objection may be made at a tnal or hearing
objection may be made at the tnal or hearing to recerving in to the admission of any deposttion testimony that would be
evidence any deposttion or part thereof for any reason which inadmissible 1f the witness were present and testifying

would require the exclusion of the evidence 1f the witness
were then present and testifying .

(c) Form of Presentation. Except as otherwise (¢} Form of Presentation. Unless the court orders otherwise,
directed by the court, a party offering deposition testimony a party must provide a transcript of any deposition
pursuant to thes rule may offer it in stenographic or testimony the party offers, but may provide the court with
nonstenographic form, but, 1f m nonstenographic form, the the testimony m nontranscript form as well  On any party's
party shall also provide the court with a transcript of the request, deposttion testumony offered 1n a Jury tnial for any
portions so offered  On request of any party 1n a case med purpose other than impeachment must be presented in
before a jury, deposition testimony offered other than for nontranscnpt form, 1f avaulable, unless the court for good
tmpeachment purposes shall be presented in nonstenographic cause orders otherwise
form, 1f avatlable, unless the court for good cause orders
otherwise

S L ] , ]
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(d) Effect of Errors and [rregularities in
Depositions.

{1) As to Notice. All errors and wregularities m
the notice for taking a deposition are watved uniess
written objection 1s promptly served upon the party
giving the nonce

(2) As to Disqualification of Officer. Objection
to taking a deposition because of disquahfication of
the officer before whom 1t 1s to be taken 1s warved
unless made before the taking of the deposition
begins or as soon thereafter as the disqualification
becomes known or could be discovered with
reasonable dihgence

(3) As to Taking ef Deposition.

(A) Objecuions to the competency of a
witness ot to the competency, relevancy, or
matenahty of testimony are not waived by
farlure to make them before or dunng the taking
of the deposition, unless the ground of the
objection 15 one which mught have been obviated
or removed 1f presented at that ime

(B) Errors and uregulanties occurring at the
oral examunation in the manner of taking the
deposition, 1n the form of the questions or
answers, 1n the cath or affirmation, or in the
conduct of parties, and errors of any kimd which
might be obviated, removed, or cured 1f
promptly presented, are waived unless
seasonable objection thereto 1s made at the
taking of the deposition

Rule 32

(d) Waiver of Objections.

(1) To the Notice. An objection to an error or uregulanty
1n a deposiion notice 1s waived unless promptly
served in wnting on the party grving the notice

SRV |

’ (2) To the Officer’s Qualification. An objection based
on disqualification of the officer before whom a

‘ deposition is to be taken 1s waived 1f #+s not made
(A) before the deposition begins, or

(B) promptly after the basis for disqualification
becomes known or, with reasonable dlhgf:nce,3
could have been known

(3) To the Taking of the Deposition.

(A) Obrection to Competence, Relevance, or
Maieriality An objection to a deponent’s
competence — or to the competence, relevance,
or matenality of testimony — 1s not waived by a
fatlure to make the objection before or durmg the
deposition, unless the ground for it might have
been corrected at that time

v

(B) Obyection to an Error or frregularity An
cbjection to an error or wrregularty at an oral
examination 15 warved 1f

(i) urelates to the manner of taking the
deposition, the form of a question or answer,
the oath or affirmation, a party’s conduct, or
other matters that might have been corrected
at that time, and

(i) 1t1s not tumely made duning the deposttion

3 Kimble: global search for “diligence ”
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(C) Objections to the form of written
questions submutted under Rule 31 are waived
unless served in writing upon the party
propounding them within the time allowed for
serving the succeeding cross or other questions
and within 3 days after service of the last
questions authonzed

(4) As to Completion and Return of Deposition.
Errors and irregulanties in the manner 1n which the
testimony 15 transcribed or the deposition 1s prepared,
signed, certified, sealed, indorsed, transmitted, filed,
or otherwise dealt with by the officer under Rules 30
and 31 are warved unless a motion to suppress the
deposition or some part thereof 1s made with
reasonable promptness after such defect 1s, or with
due diligence might have been, ascertained

Rule 32

(C) Objection to a Written Question  An objection to
the form of a wnitten question under Rule 31 ts
warved 1f Hes-not served 1in writing on the party
subnutting the question within the time for
serving responsive questions or — 1f the question
IS & recross-questton — fwithin 5 days after being
served with the question

(4) To Completing and Returning the Deposition. An

objection to how the officer transcribed the testimony

— or.prepared, signed, certified, sealed, endotsed,
transmitted, filed, or otherwise dealt with the
deposition — by-the-officer 1s warved unless a motion
to suppress 1s made promptly after the defect or
iregulanty becomes known or, with reasonable
dihgence, could have been known

I
!

e —— e -

COMMITTEE NOTE

The language of Rule 32 has been amended as part of the general restyling of the Civil Rules

to make them more easily understood and to make style and termmology consistent throughout
the rules. These changes are intended to be styhistic only.

Former Rule 32(a) applied “at the trial or upon the hearing of a motion or an interlocutory

proceeding.” The amended rule describes the same events as “any tnal or hearing.”

The final paragraph of former Rule 32(a) allowed use n a later action of a deposition

“lawfully taken and duly filed 1in the former action.” Because of the 2000 amendment of Rule
5(d), many depositions are not filed Amended Rule 32(a)(8) reflects this change by excluding
use of an unfiled deposition only 1if filing was required i the former action.

4 Kimble (late note)
could be 1t ™
Cvil Rules 26-37 40
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Rule 33, Interrogatories to Parties

(a) Availability. Without leave of court or written
stipulation, any party may serve upon any other party wnitten
nterrogatories, not exceeding 25 i number including all
discrete subparts, to be answered by the party served or, if the
party served 15 a public or private corporation or a partnership
or assoclation or governmental agency, by any officer or
agent, who shali furmsh such information as1s available to the
party Leave to serve additional interrogatories shatl be
granted to the extent consistent with the principles of Rule
26(bY2) Whthout leave of court or written stipulation,
nterrogatortes may not be served before the time specified in
Rute 26(d)

(b) Answers and Objections,

(1) Each interrogatory shall be answered
separately and fully in writing under oath, unless 1t 1s
objected to, in whtch event the objecting party shall
state the reasons for objection and shalt answer to the
' extent the mterrogatory 1s not objectionable

{2) The answers are to be signed by the person
making them, and the objections signed by the
attorney making them

{3) The party upon whom the interrogatories have
been served shall serve a copy of the answers, and
objections 1f any, within 30 days after the service of
the interrogatories A shorter or longer time may be
directed by the court or, n the absence of such an
order, agreed to in writing by the parties subject to
Rule 29

(4) All grounds for an objection to an interrogatory
shall be stated with specificity  Any ground not
stated in a timely objection 1s waived unless the
party’s falure to object 1s excused by the court for
good cause shown

{5) The party subnutting the interrogatories may
move for an order under Rule 37(a) with respect to
any objection to or cther failure to answer an
interrogatory

|

Rule 33.

(a) In General,

{b) Answers and Objections.

Interrogatories to Parties

(1) Number. Absent Witheutleaveefcourtora
stipulation or a court order-by-the parties', a party may
serve on any other party no more than 25 wrntten
mterrogatories, including alt discrete subparts Leave
to serve addhtional interrogatones may be granted to
the extent consistent with Rule 26(b)(2)

(2) Scope. Annterrogatory may relate to any matter that
may be inquired into under Rule 26(b) An otherwise
proper interrogatory 15 not obyectionable merely
because 1t asks for an opimion or contention that
relates to fact or the application of law to fact, but the
court may order that the interrogatory need not be
answered until designated discovery 15 caomplete, or g
until a pretrial conference or some other time |

(1} Responding Party. The interrogatories must be
answered

(A) by the party to whom they are directed, or

{B) 1f that party 15 a public or private corporation, a
partnerstup, an assoclation, or a governmental
agency, by any officer or agent, who must furmsh
the information that is available to the party

(32) Answering Each Interrogatory. Each interrogatory
must, to the extent 1t 15 not objected to, be answered
separately and fully in wniting under oath

(23) Tune to Respond. The responding party must serve its
answers and any objections within 30 days after being
served with the interrogatories A shorter or longer
trme may be ordered by the court or be stipulated toby
the-patties under Rule 29

Objectrons. All grounds for objecting to an
interrogatory must be stated with specificity  Any
ground not stated in a imely obgection 15 waived
unless the court, for good cause, excuses the falure

4

(5) Signarure. The person who makes the answers must
sign them, and the attorney who objects must sign any

objections

I Cooper: | hke better the phrase used in 26(a)(2)(B) and 30(N(3) “Unless otherwise stipulated or ordered by the court, * *
*” Thisis abittricky  The present rule says two things a party does not need an order or sipulation to be able to serve up
to 25 interrogatones, and may serve more than 25 1f allowed by stiputation or order It dees not say what Rule 29 clearly
authorizes — the parties may stipulate to a limit less than 25 Neither does 1t say what Rules 26(b}(2} and 26(c} clearly say
the court may set a ltmitt less than 25 The present Style formulation may cover all four propositons  But “Unless otherwise
stipulated or ordered by the count” covers them all clearly Kimble: Notice that in 26{a)(2)(B}, 30{d)(1}, and 30(f)(3), the
current rules atl have the sense of “unless otherwise ™ The Style Subcommittes kept that sense and made the three rules
conststent  Current 33(a)( 1) doesn’t use “otherwise,” so the Style Subcommuttee kept the sense of “absent” or (“without™)
But 1f the Advisory Commuttee agrees that Ed’s phrasing means essentially the same thing, we could make all these rules
consistent Note that we would presumably make the same change in 26(a)(2)(C)
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Rule 34

- T - — —_-

{c) Scope; Use at Trial. Interrogatories may relate to (c) Use. Ananswer to an interrogatory may be used to the
any matters which can be inquired 1nto under Rule 2Z6(b}{(1}, extent atlowedpersstied byunder the Federal Reules of
and the answers may be used to the extent permutted by the Eevidence
rules of evidence

1
1
f
'

An mterrogatory otherwise proper 1s not necessarily
abjectionable merely because an answer to the imterrogatory
mvolves an opimon or contention that relates to fact or the
application of law to fact, but the court may order that such an
mterrogatory need not be answered until after designated
discovery has been completed or until a pre-trial conference or
other later time

(d) Option to Produce Business Records. Where the (d) Option to Produce Business Records. If the answer to an

answer to an mterrogatory may be denved or ascertained from interrogatory may be deternuned by examining, auditing,
the business recerds of the party upon whom the interrogatory inspecting,” compiling, abstracting, or summanzing a
has been served or from an examination, audit or mspection of party’s business records, and (f the burden of denving or
such business records, including a compilanon, absiract or ascertaimng the answer will be substantially the same for
summary thereof, and the burden of dertving or ascertaining either party, the responding party may answer by

the answer 1s substantially the same for the party serving the
mterrogatory as for the party served, 1t 1s a sufficient answer
to such nterrogatory te spectfy the records from which the
answer may be denved or ascertained and to afford to the
party serving the interrogatory reasonable opportumty to
examtne, audit or inspect such records and to make copies, (2) giving the interrogating party a reasonable opportunity
compilations, abstracts or summanes A specification shall be to examine, audit, and mspect‘ the recerds and to

in sufficient detail to permtt the interrogating party to locate make copies, compilations, abstracts, or summarics
and to 1dentify, as readily as can the party served, the records
from which the answer may be ascertamed

(1) speaifymg the records that must be reviewed, 1n
sufficient detail to enablepersmt the interrogating party
to tocate and wdentify them as readily as the
responding party could, and

COMMITTEE NOTE
The language of Rule 33 has been amended as part of the general restyhing of the Civil Rules

to make them more easily understood and to make style and terminology consistent throughout
the rules These changes are wntended to be stylistic only.

The final sentence of former Rule 33(a) was a redundant cross-reference to the discovery

moratorium provisions of Rule 26(d) Rule 26(d} 1s now famihar, obviating any need to carry
forward the redundant cross-reference.

Former Rule 33(c) stated that an interrogatory “1s not necessarily objectionable merely

because an answer * * ¥ involves an opinion or contentton * * * ”* “[[]s not necessarly” seemed
to imply that the interrogatory mught be objectionable merely for this reason  This implication
has been 1gnored 1n practice  Opinion and contention interrogatories are used routinely
Amended Rule 33(1)(2) embodies the current meaning of Rule 33 by omitting “necessanly ”

Kimble: any difference between ispecting and examining” Cooper: The current phrase 1s “an exarmination, audit, or
mspection ™ What “inspecting” adds to “examimng,” either in present rule or Style rute, eludes me  But we should footnote
the deletion, both 1n the introduction and 1n paragraph {d)}(2)

[same 1ssue as note ]
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Rule 34

Former Rule 33(b)(5) was a redundant reminder of Rule 37(a) procedure that 1s omutted as no
longer useful
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Rule 34, Production of Documents and Things and
Entry Upon Land for Inspection and Other Purposes

(a) Scope. Any party may serve on any other party a
request {1} to produce and permit the party making the
request, or someone aching on the requestor’s behalf, to
i wspect and copy, any designated documents (including
writings, drawings, graphs, charts, photographs, phono-
records, and other data compitations from which information
can be obtained, translated, 1f necessary, by the respondent
through detection devices into reasonably usable form), or to
inspect and copy, test, or sample any tangible things which
constitute or contain matters within the scope of Rule 26(b)
and which are in the possession, custody or control of the
party upen whom the request is served, or (2) to pernut entry
upon designated land or other property 1n the possession or
control of the party upon whom the request 1s served for the
purpose of mnspection and measuning, surveying,
photographing, testing, or sampling the property or any
designated object or operation thereon, within the scope of
Rule 26(b)

Rule 34

Rule 34. Producing Documents and Tangible
Things, or Enteriang onto Land, for

Inspection and Other Purposes
(a) In General. A party may serve on any other party a
request within the scope of Rule 26{(b)

(1) to produce and permut the requesting party or its
representative to inspect and copy the following items
11 the responding party’s possession, custody, or
control

(A) any designated documents — including wntings,
drawings, graphs, charts, photographs,
recordings, and other data compilations from
which iformation can be obtamed either directly
or after the responding party transtates them into
a reasonably usable form, or

(B} any tangible things — and to test or sample these
things, or

(2) to permit entry onto designated land or other property
possessed or controlled by the responding party, so
that the requesting party may mspect, measure,
survey, photograph, test, or sample the property or any
designated object or operation on 1t

(b) Procedure. The request shall set forth, either by
individual 1tem or by category, the items o be mspected, and
descnbe each with reasonable particularity The request shall
specify a reasonable ume, place, and maunner of making the
tnspection and performing the related acts Without leave of
court or wniten stipulation, a request may not be served before
the time specified in Rule 26(d)

The party upon whom the request 1s served shall serve a
wniten response within 30 days after the service of the
request A shorter or longer time may be directed by the court
or, 1n the absence of such an order, agreed to 1n wrniting by the
parties, subject to Rule 28 The response shall state, with
respect to each 1tem or category, that inspection and related
activities will be perrmitted as requested, unless the request s
objected to, in which event the reasons for the objection shall
be stated  If objection 1s made to part of an ttem or category,
the part shall be specified and inspection permitted of the
remaining patts The party submitting the request may move
for an order under Rule 37(a) with respect to any objection to
or other failure to respond to the request or any part thereof, or
any failure to permit inspection as requested

A party who produces documents for inspection shall
produce them as they are kept in the usual course of business
or shall orgamize and label them 1o correspond with the
categories 1n the request

Crvil Rules 26-37 44

(b) Procedure.
(1} ContentsForm of the Request. The request must

(A} describe with reasonable particulanty each item
or category of items to be mspected, and

(B) specify a reasonable time, place, and manner for
the mspection and for performing the related acts

(2} Responses and Objections.

(A) Time to Respond The party to whom the request
ts directed must respond in wnting within 30
days after being served A shorter ot longer fimne
may be ordered by the court or stipulated toby

the-partres under Rule 29

(B) Responding to Each ftem For each item or
category, the response must etther state that
mspection and related activities will be permitted
as requested or state an objection to the request,
including the reasons

(C) Olyections  An obpection to part of a request
must specify the part and permit imspection

ofwith-respeet-te the rest

Producing the Documents A party producing
documents for inspection must produce them as
they are kept mn the usual course of business or
must organize and label them to correspond to
the categories in the request

(D

—
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Rule 34

‘( (c) Persons Not Parties. A person not a party 1o the (c) Nonparties. As provided in Rule 45, a nonparty may be
| action may be compelled to produce decuments and things or compelled to produce documents and tangible things or to
to submit to an mspection as provided 1n Rule 45 permit an inspection
——— —_— - — — - - - [
COMMITTEE NOTE

The language of Rule 34 has been amended as part of the general restyling of the C1vil Rules
to make them more casily understood and to make style and terminology consistent throughout
the rules These changes are intended to be stylistic only.

The redundant reminder of Rule 37(a) procedure 1n the final sentence of former Rule 34(b) 1s
omitted as no longer useful.
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Rule 35. Physical and Mental

Examinations of Persons

(a) Order for Examination. When the mental or
physical condition {including the blood group) of a party or of
a person i the custady or under the legal control of a party, 15
jm controversy, the court in which the action s pending may
. order the party to submit to a physical or mental examination
; by a switably licensed or certified exanuner or to produce for
exannation the person 1n the party’s custody or legal control
The order may be made only on motion for good cause shown
and upon notice to the person to be examined and to all parties
and shall specify the time, place, manner, conditions, and
scope of the examination and the person or persons by whom
1t ts to be made

{
@

Rule 35

Rule 35.  Physical and Mental Examinations

(a) Order for an Examination.

{1) In General. The court in which the action 15 pending
may order a party whose mental or physical condition
— ncluding bleod group — 1s 1n controversy to
submit to a physical or mental examination by a
suitably licensed or certified examiner The court has
the same authonty to order a party to produce for
¢xamination a person whe 1s 1n its custody or under its
legal control

(2} Motion and Notice; Contents of the Order. The

order

(A) may be made only on motion for good cause and
on notice to all parties and the person to be
examined, and

(B) must specify the ime, place, manner, conditions,
and scope of the examnation, as well as the

person or persons who will perform 1t

(b} Report of Exammner.

(I) If requested by the party against whom an
order 1s made under Rule 35(a) or the person
examined, the party causing the examination 1o be
made shall deliver to the requesting party a copy of
the detailed written report of the examuner setting out
the examiner’s findings, including results of all tests
made, diagnoses and conclusions, together with hike
reports of all earlier examinattons of the same
condition After delivery the party caustng the
exarmmation shall be entitled upon request to receive
from the party against whom the order s made a hike
report of any examination, previously or thereafter
made, of the same condition, unless, in the case of a
report of exammation of a person not a party, the
party shows that the party 1s unable to obtain 1t The
court on motion may make an order agamnst a party
requiring delivery of a report on

(b) Examiner’s Report.

(1) Regquest by the Party or Person Examined. The party
who moved for the examination must, on request,
dehver to the requester a copy of the examimer’s
report, together with like reports of all earher
examinations of the same conditton The request may
be made by the party against whorn the examunation
order was 1ssuedmade or by the person examined

(2) Contents. The examuner’s report must be in writing
and must set out 1n detail the examiner’s findings,
inclucding diagnoses, conclusions, and the resuits of

any tests

Request by the Moving Party. Afier delivering the
reports, the party who moved for the exanunation may
request — and 1s entitted to recerve — from the party
against whom the examination order was 1ssuedmade
like reports of all earlter or later examinations of the
same conchition But those reports need not be
delivered by the party with custody or control of the
person examined if the party shows that 1t could not

obtain them from-the-person-examined |

I The Style Subcommittee recommends this revision to Rule 35(b){3) in response to a suggestion by Judge Hartz
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Rule 35

such terms as are just, and 1f an examiner fails or
refuses to make a report the court may exclude the
exarmmner’s teshmony 1f offered at trial

{2) By requesting and obtaiming a report of the
exanunation so ordered or by taking the deposition of
the exarmner, the party examined waives any
privilege the party may have in that action or any
other invelving the same controversy, regarding the
testumony of every other person who has examined or
may thereafter examine the party in respect of the
same mental or physical condition

(3} This subdivision applies to examinations made
by agreement of the parties, unless the agreement
expressly provides otherwise This subdivision does
not preclude discovery of a report of an examiner or
the taking of a deposition of the exanuner 1n
accordance with the provisions of any other rule

@

(3)

Waiver of Privilege. By requesting and obtaiming the
examuner’s report, or by deposing the examuner, the
party examined waives any privilege it may have — in
that action or any other action involving the same
controversy — concerming testimony about altl
examinations of the same condition

Fatlure to Deliver a Report. The court on motion
may order — on Just terms — that a party deliver a
report—and kf the examiner’s report 15 not provided,
the court may exclude the examiner’s testimony at
trial

(6) Scope. This subdivision (b) applies also to an

examination made by the parties’ stipulation
agreement, unless the shipulation agreement states
otherwise This subdivision does not preclude
obtaining an examuiner’s report or deposing an
examiner under other rules

COMMITTEE NOTE

The language of Rule 35 has been amended as part of the general restyling of the Civil Rules

to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are mtended to be stylistic only
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Rule 36, Requests for Admission

(a) Request for Admission., A party may serve upon
' any other party a written request for the admission, for
+ purposes of the pending action only, of the truth of any
; matters within the scope of Rule 26(b)(1} set forth in the
! request that relate to statements or opinions of fact or of the
i apphcation of law to fact, including the genumeness of any
| documents described mn the request  Copies of documents
! shall be served with the request unless they have been or are
otherwise furnished or made available for inspection and
copying  Without leave of court or written stipulation,
requests for admission may not be served before the ume
specified in Rule 26(d)

Each matter of which an admission 1s requested shall be
separately set forth The matter 1s admutted unless, within 30
days after service of the request, or within such shorter or
tonger tume as the court may allow or as the parhes may agree
to i writing, subject to Rule 29, the party to whom the request
ts directed serves upon the party requesting the admussion a
written answer or objection addressed to the matter, signed by
the party or by the party’s attorney  If objection 1s made, the
reasons therefor shall be stated The answer shall specifically
deny the matter or set forth in detail the reasons why the
answering party cannot truthfully admit or deny the matter A
I denial shall fairly meet the substance of the requested
admussion, and when good faith requires that

R ——]

Rule 36

Rule 36. Requests for Admission

(a) Scope and Procedure,

()

2)

3)

C))

Scope. A party may serve on any other party a wntten
request to admut, for purposes of the pendmng action
only, the truth of any matters within the scope of Rule
26(b){1) relating to

(A} facis, the application of law to fact, or opimions
about either, and

{B) the genuineness of any descrnbed documents

Form; Copy of 2 Document. Each matter must be
separately stated A request to admut the genmineness
of a document must be accompanted by a copy of the
document unless 1t 18, or has been, otherwise furnished
or made available for inspection and copying

Time to Respond; Effect of Not Responding. A
matter 1s admitted unless, within 30 days after being
served, the party to whom the request 1s directed
serves on the requesting party a written answer or
objection addressed to the matter and signed by the
party or its attorney A shorter or longer time for
responding may be ordered by the court or supulated

toby—the-parttes under Rule 29

Answer, If a matter 1s not admutted, the answer must
specifically deny it or state in detail why the
answerng party cannot truthfully admut or deny 1t A
denial must fairly respond to the substance of the
matter, and when good faith requires that a party
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a party qualify an answer or deny only a part of the matter of
which an admission 1s requested, the party shall specify so
much of 1t as 15 true and qualify or deny the rematnder An
answering party may not give lack of information o
knowledge as a reason for failure to admt or deny unless the
party states that the party has made reasonable mquiry and
that the mformation known or readily obtainable by the party
15 msufficient to enable the party o admit or deny A party
who considers that a matter of which an admission has been
requested presents a genuine 1ssue for tnal may not, on that
ground alene, obpect to the request, the party may, subject to
the provistons of Rule 37(c}), deny the matter or set forth
reasons why the party cannot admut or deny tt

The party who has requested the admissions may move
to determune the sufficiency of the answers or objections
Unless the court determines that an obyection is yustified, 1t
shall order that an answer be served If the court determines
that an answer does not comply with the requirements of this
rule, 1t may order either that the matter 1s admutted or that an
amended answer be served The court may, 1n lieu of these

at a pre-tnal conference or at a designated time prior to tnal
T'he provisions of Rule 37(a)(4) apply to the award of
expenses incurred 1t relation to the motion

orders, determine that final disposition of the request be made !

Rule 36

qualify an answer or deny only a part of a matter, the
answer must specify the part adnutted and qualify or
deny the rest The answering party may assert lack of
information or knowledge as a reason for failing to

i adrmit or deny only 1f the party states that 1t has made
reasonable mnquiry and that the information 1t knows or
can readily obtain 1s insufficient to enable 1t to admat
or deny

(5)

Obyections. The grounds for any objection must be
stated

(0) Matter Presenting a Trial Issue. A party whe
bekevesthat a request conceEns a-matier presenting a
gemphassue-fortral-must not gbject to a request
solely on the ground that 1t presents a genuine 1ssue
for trial, ~—en-that ground-alone—object to-the
request-subjectto-Rule 37e). Tthe party may deny

the matter or state why 1t cannot admit or deny

Motion Regarding the Sufficiency of an Answers
and or Objeetions. The requesting party may move to
determine the sufficiency of an answer or objection
Unless the court finds an objection justified, it must
order that an answer be served Qnbpen finding that
an answer failg tg dees-sot comply” with thus rule, the
court may order either that the matter 1s ademtted or
that an amended answer be served The court may
defer its final decsion until a pretrial conference or a

specifieddestgnated ime before trial  Rule 37(a)(5)
applies to an the award of expenses

(7

I The Style Subcommitiee recommends deleting the cross-reference 1 respanse to a suggestion by Judge Hartz

2 Kimble: Why did we change “does not” to “fatls to™” We use “fails 0™ with a party, but “dogs not” seems okay here

Cooper agrees with Kimble

Cvil Rules 26-37 49

September 29, 2004

|

)

'
i




Rute 36

(b) Effect of Admission Any matter admitted under
this rule 1s conclusively established unless the court on motion
permits withdrawal or amendment of the admission  Subject
to the provision of Rule 16 govermuing amendment of a pre-
tnial order, the court may permit withdrawal or amendment
when the presentation of the ments of the action will be
subserved thereby and the party who obtamed the adnussion
fails to satisfy the court that withdrawal or amendment will
prejudice that party in maintaining the action or defense on the
merits  Any admssion made by a party under this ruleas for
the purpose of the pending action only and 15 not an admission
for any other purpose nor may it be used against the party in
any other proceeding

(b} Effect of an Admission; Withdrawing or Amending It.
A matter admutted under this rule 1s conclusively
established unless the court, on motion, permits the
adrmussion to be withdrawn or amended  Subject to Rule
16(d) and (e), the court may permut withdrawal or
amendment 1f 1t would promote the presentation of the
merts of the action and 1f the court 15 not persnaded that it
would prejudice the requesting party in mamtaining or
defending the action on the ments  An admisston under
this rule ts-for purposes-of-the-pendingaction-only; 1s not
an admission for any other purpose; and cannot be used
against the party in any other proceeding

COMMITTEE NOTE

The language of Rule 36 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and termmnology consistent throughout
the rules These changes are intended to be stylistic only.

The final sentence of the first paragraph of former Rule 36(a) was a redundant cross-
reference to the discovery moratorium provisions of Rule 26(d). Rule 26(d) 1s now fammliar,
obviating any need to carry forward the redundant cross-reference
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’ Rule 37. Failure to Make Disclosure or Cooperate in

Discovery; Sanctions

Rule 37

Rule 37.  Failure to Make Disclosures or to

Cooperate in Discovery; Sanctions

(a) Motion For Order Compelling Disclosure or
Discovery. A party, upon reasonable notice to other parties
and all persons affected thereby, may apply for an order
compelling disclosure or discovery as follows

(1) Appropriate Court. An application for an '
order to a party shall be made to the court in which the
action 1s pendimg  An application for an order to a
persen who 1s not a party shall be made to the court in
the district where the discovery 1s being, or 1s o be,
taken

(2) Motion.

(A) If a party fails to make a disclosure
required by Rule 26(a). any other party may
move to compel disclosure and for appropnate
sanctions The motion must include a
certification that the movant has in good faith
conferred or attempted to confer with the party
not making the disclosure in an effort to secure
the disclosure without court action

Cwvil Rules 26-37 51

(a) Motion fFor an Order Compelling Disclosure or
Discovery,

(1} In General. On notice to other parties and all
affected persons, a party may move for an order
compelling disclosure or discovery The motion must
include a certification [certificate?] that the movant
has in good faith conferred or attempted to confer
with the person or party failling to make disclosure or

discovery 1n an effort to obtan it without court action

(2) Appropriate Court. A motion for an order to a party
must be made tn the court where the action 1s

pending A motion for an order to a nonparty must be
made 1n the court where the discovery 1s or will be

taken

(3) Spectfic Motions.

(A) To Compel Disclosure If a party fals to make a
disclosure required by Rule 26(a), any other
party may move to compel disclosure and for
appropnate sanctions Fhe-meton-mustinelude

aeertftestion-that the-movanthas m-good fasth
conferred or attempted-to-conferwith-the-party
farhngto-make-the-disclosuretranefforito
abtamn it without courtachon
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question propounded or submitted under Rules
300r 31, or a corporation or other entity fails to
make a designation under Rule 30(b)(6) or 31(a),
or a party fails to answer an interrogatory
submitted under Rule 33, or 1f a party, in
response to a request for mspectron submitted :
under Rule 34, fails to respond that inspection
will be permitted as requested or fails to permit ¢
mspection as requested, the discovenng party
may move for an order compelling an answer, or
a designation, or an order compelling inspection
in accordance with the request The motion must
include a certification that the movant has n
gouod faith conferred or attempted to confer with
the person or party failing to make the discovery
n an effort to secure the informatien or matenal
without court acttion When taking a deposition
on oral examination, the proponent of the
question may complete or adjourn the
examination before applying for an order

(3) Evasive or Incomplete Disclosure, Answer, (C)
or Response. For purposes of this subdivision an
evasive or incomplete disclosure, answer, or response
18 to be treated as a failure to disclose, answer, or
respond

(B) If a deponent fails to answer a (B) To Compel a Discovery Response A

Rule 37

discovering party may move for an order
compelling an answer, designation, production,
or inspection  Fhe-metenmustincludea
eertificationthat the-mevant-hasngood-fath
eonferred-orattempied to confer-with-the-person
orparty-fathng-to-make-the-dhscoverynan-effort
to-obtam-the-mformation-orrmateralwithout
eourt-aetior— [us motien may be made 1f

(i) adeponent fails to answer a question asked
under Rule 30 o1 31,

(ii} a corporation or other entity fatls to make a
designation under Rule 30(b){6) or
3lax4),

(iii) a party fails to answer an interrogatory

submitted under Rule 33, or i

3
1

(iv) a party fails to respond that inspection will t
\
|
\

be pernutted — or fails to permit 1aspection
— as requested under Rule 34

Related to a Deposition When taking an oral
deposition, the party asking a question may
complete or adjourn the examnation before
moving for an order

(4) Evasive or Incomplete Disclosure, Answer, or
Response, For purposes of Rule 37(a), an evasive or
mcomplete disclosure, answer, or response must be
treated as a failure to disclose, answer, or respond
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{4) Expenses and Sanctions.

(A) If the monion 1s granted or 1f the
disclosure or requested discovery s provided
afler the motion was filed, the court shall, after
affording an opportumty to be heard, require the
party or deponent whose conduct necessitated the
motion or the party or attomey advising such
conduct or both of them to pay to the moving
party the reasonable expenses incurred in making
the motion, incluchng attorney’s fees, unless the
court finds that the motion was filed without the
movant’s first making a good faith effort to
obtam the disclosure or discovery without court
action, or that the opposing party’s
nendisclosure, response, or objection was
substantially justified, or that other circumstances
make an award of expenses unjust

(B) If the motion 1s demed, the court
may enter any protective order authonzed under
Rule 26(c) and shall, after affording an
opportunty to be heard, require the moving party
or the attorney filing the motion or both of them
to pay 1o the party or deponent who opposed the
motion the reasonable expenses incurred n
opposing the motion, including attorney's fees,
unless the court finds that the making of the
motion was substannally justified or that other
circumstances make an award of expenses unpust

(C) If the motion 15 granted n part and
dented 1n part, the court may enter any protective
order authonzed under Rule 26(c) and may, after
affording an opportunity to be heard, apporhion
the reasonable expenses incurred n relation to
the motion among the parties and persons in a
Just manner

(5) Payment of Expenses; Protective Orders.

(A) Ifthe Moton Is Granted (or Disclosure or
Discovery Is Provided After Filing) If the
motion 18 granted — or 1f the disclosure or
requested discovery 1s provided after the motion
was filed — the court must, after giving an
opportunity to be heard, require the party or
deponent whose conduct necessitated the
motion, the party or attorney advising that
conduct, or both to pay the movant’s reasonable
expenses ncurred in making the motion,
tncluding attorniey’s fees  But the court must
may not order this payment 1f

(i) the movant filed the motwon before
attempting 1n good faith to obtain the
disclosure or discovery without court
action,

(ii) the opposing party’s nondisclosure,
response, or objection was substantially
justified, or

(iii) other circumstances make an award of
expenses unjust

(B) If the Motion Is Dened If the motion 1s demied,
the court may 1ssuerake any protective order
authonzed under Rule 26(c) and must, after
grving an opportunity to be heard, require the
movant, the attorney filing the motton, or both to
pay the party or deponent who opposed the
mouon 1ts reasonable expenses incurred in
opposing the motion, inciuding attorney’s fees
But the court must may-not order this payment 1f
the motion was substantially justified or other
circumstances make an award of expenses
unjust

(C) Ifthe Motion Is Granted in Part and Derned n
Part If the motion 1s granted 1n part and dered
in part, the court may j1ssueerter any protective
order authorized under Rule 26(c) and may, after
gIving an opportumty to be heard, apportion the
reasonable expenses incurred regarding the
motion

Cvil Rules 26-37 33
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{b) Failure to Comply With Order,

(1) Sanctions by Court in District Where
Deposition Is Taken, If a deponent fails to be sworn
ot to answer a question after being directed to do so
by the court in the district in which the deposition 18
being taken, the fatlure may be considered a contempt
of that court

(2) Sanctions by Court in Which Action Is
Pending. 1f a party or an officer, director, or
managimg agent of a party or a person designated
under Rule 30(b¥6) or 31{(a) to testufy on behalf of a
party fails to obey an order to provide or permit
discovery, including an order made under subdivision
(a) of this rule or Rule 35, or1f a party fails to obey an
order entered under Rule 26(f), the court in which the
action 1s pending may make such orders 1n regard to
the farlure as are just, and among others the following

(A)  Anorder that the matters regarding
which the order was made or any other
designated facis shall be taken to be estabhished
for the purposes of the action tn accordance with
the clatm of the party obtaiming the order,

(B) An order refusing to allow the
disobedient party to support or oppose designated
clayms or defenses, or prohibiting that party from
tntroducing designated matters in evidence,

i (C)  Anorder striking out pleadings or parts
thereof, or staying further proceedings untl the
order 15 obeyed, or disnussing the action or
proceeding or any part thereof, or rendering a
Judgment by default against the disobedient
party,

| (D) In heu of any of the foregoing orders or

| n addition thereto, an order treating as a
contempt of court the failure to obey any orders
except an order to submt to a physical or mental
examination,

(b} Failure to Comply with a Court Order

(1) Sanctions :n the District Where the Deposition Is

(2) Sanctions in the District Where the Action Is

Rule 37

Taken. 1f the court where the discovery 1s taken
orders a dgponent to be sworn or to answer a guestion
and the deponent fails to obey, - a-deponentfatlste
be-sworn-or-to-answer-a-queshonafterbemg ordered
to-do-so-by-the-court-where the discovery1s-taken; the

failure may be treated as conternpt of court !

Pending,

(A) For Not Obeying a Discovery Order 1f a party
or a party’s officer, director, or managing agent
—-or a witness designated under Rule 30(b)(6)
or 31(a)4) — fads to obey an order to provide
or permit discovery, including an order under
Rule 26(f), 35, or 37(a), the court 1 which the
action 15 pending may 1ssuemake further just
orders They may include the following

(i) drrecting that the matters embraced 1n the
order or other designated facts be taken as
established for purposes of the action, as the
prevatling party claims,

(if) prohibiting the disobedient party from
supporting or opposing designated clawns
ot defenses, or from mtroducing designated
matters in evidence,

(iii) stnking pleadings in whole or in part,

(iv) staying further proceedings untit the order
15 obeyed, )

(v) dismissing the action or proceeding 1n
whole orn part,

{v1) rendenng a default judgment against the
disobedient party, or

(vii) treating as contempt of court the faiture to
obey any order except an order to submt 10
a physical or mental examination

I The Style Subcommittee recommends this revision to Rule 37(b){1) in response to a suggestion by Judge Hartz
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(E)  Where a party has failed to comply with
an order under Rule 35(a) requirtng that party to
produce another for exammation, such orders as
are hsted 1n paragraphs (A), (B), and (C) of this
subdivision, unless the party failing to comply
shows that that party 15 unable to produce such
person for examination

In hieu of any of the foregoing orde1s or tn addition
thereto, the court shall require the party failing to obey
the order or the attorney advising that party or both to
pay the reascnable expenses, including attomey’s fees,
caused by the falure, unless the court finds that the
faulure was substantiatly justified or that other
circumstances make an award of expenses unust

Rule 37

(B) For Not Producing a Person for Examination I
a party fails todees-snet comply with an order
under Rule 35(a) requiring it to produce another
person for examination, the court may 1ssuc any
of the orders histed i Rute3F BRI A X )-(v1),
unless the disobedient party shows that 1t cannot
produce the other person

(C) Payment of Expenses Instead of or m addition
to the orders above, the court must order the
discbedient party the atterney advising that
party, or both to pay the reasonable expenses,
including attorney’s fees, caused by the failure,
unless the faillure was substantially justified or
other circumstances make an award of expenses

unjust

(¢) Failure to Disclose; False or Misleading

Disclosure; Refusal to Admit.

(1} A party that wrthout substantal justification
fauls to disclose information required by Rule 26{a) or
26(e)(1), or to amend a pnor response to discovery as
required by Rule 26(e)(2), 1s not, unless such failure 15
harmless, permutted to use as evidence at atnal, at a
hearing, or on a motion any witness or mformation not
so disclosed In addition to or i licu of this sanction,
the court, en motion and afier affording an
opportumty to be heard, may impose other appropriate
sanctions [n addetton to requinng payment of
reasonable expenses, including attorney’s fees, caused
by the failure, these sanctions may include any of the
actions authonzed under Rule 37(b)(2)(A), (B), and
(C) and may include informung the jury of the failure
to make the disclosure

(2) [faparty fails to admut the genuineness of any
document or the truth of any matter as requested under
Rule 36, and 1f the party requesting the admissions
thereafter proves the genuineness of the document or
the truth of the matter, the reqquesting party may apply
to the court for an order requinng the other party to
pay the reasonable expenses incurred 1n making that
proof, including reasenable attorney’s fees The court
shall make the order untess 1t finds that (A) the request
was held objectionable pursuant to Rule 36(a), or (B}
the admission sought was of no substantial
importance, or (C) the party fatling to admit had
reasonable ground to believe that the party might
prevail on the matter, or (D) there was other good
reason for the failure to admit

Civil Rules 26-37 55
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(c) Failure to Disclose, to Amend an Earlier Response, or
to Admit.

1)

2)

Failure to Disclose or Amend. 1f a party fails to
disclose the information required by Rule 26(a), - or
to provide the additional or correctiveeomrecting
information required by Rule 26(c); — the party 15
not allowedperstted to use as evidence at a tnal, at a
hearng, or on a motion any witness or information
net so disclosed, unless the failure was substantially
Justified or1s harmless  In addition to or instead of
this sanction, the court, on motion and after giving an
opportuntty to be heard

€A)

may require payment of the reasonable expenses,
including attorney’s fees, caused by the faiture,

(B)
(©

may inform the jury of the party’s failure, and

may 1mpose other appropriate sanctions,
including any of the orders histed in Rule
FHBUZNAT-(v1)

Farlure o Admit. If a party fails to admut what 15
requested under Rule 36 and if the requesting party
later proves a document to be genuine or the matter
true, the requesting party may move that the party
who failed to admut pay the reasonable expenses,
mncluding attorney’s fees, incurred in making that
proof The court must so order unless

(A) The request was held objectionable under Rule
36(a),

(B)

the admisston sought was of no substantial
importance,

(C) the party failing to admut had a reasonable
ground to believe that 1 nught prevail on the

matter, or

(D)

there was ather good reason for the fatlure to
admt
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(d) Failure of Party to Attend at Own Deposition or
Serve Answers to Interrogatories or Respond to Request
for Inspection. Ifa party or an officer, director, or managing
agent of a party or a person designated under Rule 30(b}6) or
31(a) to testify on behalf of a party fails (1) to appear before
the officer who 1s to take the deposition, after being served
with a proper notice, or {2) to serve answers or objections to
interrogatories submutted under Rule 33, after proper service of
the interrogatones, or (3) to serve a witten response to a
request for (nspection submutted under Rule 34, after proper
service of the request, the court 1n which the action 1s pending
on motion may make such orders 1n regard to the failure as are
Just, and among others 1t may take any action authonzed under
subparagraphs (A}, (B), and {(C) of subdivision (b)(2) of this
rule Any motion specifying a falure under clause (2) or (3)
of this subdivision shall include a certification that the movant
has 1n good faith conferred or attempted to confer with the
party failling to answer or respond 1n an effort to obtain such
answer or response without court action  In lieu of any order
or 1n addition thereto, the court shall require the party faihing to
act or the attorney advising that party or both fo pay the
reasonable expenses, including attorney’s fees, caused by the
faiture unless the court finds that the failure was substantially
justtfied or that other circumstances make an award of
expenses unjust

The faiture to act described 1n this subdivision may not be
excused on the ground that the discovery sought 1s
objectionable unless the party failing to act has a pending
motion for a protective order as provided by Rule 26(c)

Rule 37

e — —_ - - -

i () Party’s Failure to Attend Its Own Deposition, Serve !

Answers to Interrogatories, or Respond to a Request
for [nspection.

(1) In General,

(A) Mouon, Grounds for Sanctions The court 1n
which the action 1s pending may, on motion,
order sanctions f

(i) a party or a party’s officer, director, or
managing agent — or a person designated
under Rule 30(b}6) or 31{a}4) — fails,
after being served with prepernotice, to
appear for that person’s deposition, or

(ii) a party, after being properly served with
interrogatones under Rule 33 or a request
for inspection under Rule 34, fals to serve
its answers, objections, or written response

{B) Cernification The motion for sanctions must
wnclude a certification that the movant has in
good faith conferred or attempted to confer with
the party fatling to answer or respond in an effort
to obtain the answer or response without court
action

(2) Unacceptable Excuse for Fating to Act. A farlure
descrtbed 1n Rede37(d N [ ){A) 15 not excused on the
ground that the discovery sought was obtectionable,
unless the party failing to act has a pending motion
for a protective order under Rule 26(c)

(3) Types of Sanctions. Sanctions may include any of
the orders histed 1n Rede32(bY2)AY}1)-(v1) Instead
of or in addition to these sanctions, the court must
require the party faihing to act, the attorney advising
that party, or both to pay the reasonable expenses,
includhng attorney’s fees, caused by the failure, unless
the failure was substantially jusufied or other
circumstances make an award of expenses unjust

{e) [Abrogated.|

- - ¢

() [Repealed.|
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(g) Failure to Participate in the Framing of a
Discovery Plan. If a party or a party’s attorney fails to

participate in good faith n the development and submission of
a proposed discovery plan as required by Rule 26(f), the court

may, after opportunity for hearing, require such party or
attorney to pay to any other party the reasenable expenses,

including attorney’s fees, caused by the fallure

(e) Failure to Participate in Framing a Discovery Plan. If
a party or uis attorney fails to participate in good faith 1n

the development and submission of a proposed discovery
plan as required by Rule 26(f), the court may, after giving
an opportumty to be heard, require that party or attorney to
pay lo any other party the reasonable expenses, including !

Rule 37

attorney’s fees, caused by the farlure

COMMITTEE NOTE

The language of Rule 37 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only
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STYLE 614

Proposed Amendments to the Federal Rules of Civil Procedure

Restyled Rules 38-63
October 4, 2004

[This 1s the version approved for tentative publication — STYLE 311 — with proposed revistons in
rediine/strikeout format to reflect resolution of “global” 1ssues, the "top-to-bottom review, ™ and
other items as noted in footnotes.]






Rule 38

V1. TRIALS

Rule 38. Jury Trial of Right

TITLE VI. TRIALS

Rule 38. Right to 2 Jury Trial; Demand

(a} Right Preserved. The nght of trial by jury as
declared by the Seventh Amendment to the Constitution or as
given by a statute of the United States shall be preserved to
the parties inviolate

(a) Right Preserved. The nght of trial by jury as declared by
the Seventh Amendment to the Constitution — or as
provided by a federal statute -~ 1s preserved to the parties
inviolate

(b) Demand. Any party may demand a tnial by jury of
any 1ssue triable of right by a jury by (1) serving upon the
other parties a demand therefor in writing at any time: after the
commencement of the action and not later than 10 days after
the service of the last pleading directed to such ssue, and {2)
filing the demand as required by Rule 5(d). Such demand
may be indorsed upon a pleading of the party

(b) Demand. On any 1ssu¢ tnable of nght by a jury, a party

may demand a jury trial by

(1) serving the other parties with a wrntten demand —
which may be included made in a pleading — no later
than 10 days after the last pleading directed to the
1ssue 15 served, and

(2) fiitng the demand mn_accordance with asrequired-by

Rule 5(d)

(¢} Same: Specification of Issues. In the demand a
party may specify the 1ssues which the party wishes so tried,
otherwise the party shall be deemed to have demanded tnal by
Jury for all the issues so triable  [f the party has demanded
tnal by jury for only some of the 1ssues, any other party within
10 days after service of the demand or such lesser ime as the
court may order, may serve a demand for tnal by jury of any
other or all of the 1ssues of fact in the action

Civil Rules 38-63 2

(¢} Specifying Issues. In its demand, a party may specify the
1ssues that 1t wishes to have ined by a jury, otherwese, 1t 1s
considered deemed to have demanded a jury tnai on all the
1ssues so tnable  If the party has demanded a jury tnal on
only some 155ues, any other party may — within 10 days of
being served with the demand or within a shorter ime
ordered by the court — serve a demand for a jury tnal on

any other or alt factual 1ssues tnable by jury

[
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(d) Waiver. The failure of a party to serve and file a
demand as required by this rule constitutes a waiver by the
party of tnal by jury A demand for tnal by jury made as
herein provided may not be withdrawn without the consent of
the parties

Rule 38

(d) Waiver; Withdrawal. A party waives a jury trial trial-by
tury unless 1ts demand 1s properly served and filed A
proper demand'-that comphios with-this-rule may be

withdrawn only 1f the parties consent

(¢) Admiralty and Maritime Claims. These rules {e) Admiralty and Maritime Claims, These rules do not
shall not be construed to create a nght to tnal by jury of the create a nght to a jury trral on 15sues in a claim designated
1ssues 1n an admeralty or maritime clarm within the meaning as an admuralty or manttime claim under within-the
of Rule 9(h) meamnag-of Rule 9(h)

COMMITTEE NOTE

The language of Rule 38 has been amended

as part of the general restyling of the Civil Rules

to make them more easily understood and to make style and termmology consistent throughout
the rules. These changes are intended to be stylistic only.

I Cooper: This word has caused great anguish  We may want to consider a Style-Substance change that would delete
"proper” "A preper demand may be withdrawn only 1f the parties consent "

The present rule reads "A demand for tnal by jury made as heren provided may not be withdrawn without the consent of

the parties " The dilemma 1s how much to read into "made

as heremn provided " Kimble has expressed the suspicion that

these words are "typical overdrafting in the old style of drafting 1t means no more than ‘under this rule’ — and so 1s, 1n
effect, an unnecessary reference " The original style draft acted on this view by saying "A demand may be withdrawn "

Thus approach was later defended on an additional ground

surely we do not mean to say that an improper demand cannot be

withdrawn 1f the parties consent  But do we want to allow an improper demand to withdrawn without the consent of other

parties?

There may be difficulties in allowing umlateral withdrawal

of an umproper jury demand 1n most cases there 1s a nght to

Jury triat or there 15 not — any party can demand #t  One party may rely on another party’s demand even though the demand
15 not proper for reasons that do not mvolve the right to jury tnal Consider the requirements of Rule 38(b) One of multipte
parhies may be served later than the 20-day requirement, parties timely served may not know of the defect  Or the demand
may not be filed 1n accordance with Rule 5(d) I unilateral withdrawal does not resurrect the other parties” nght to demand
Jury tnial, there 15 a problem  (We mught not be concerned 1f only one party has a nght to demand a jury That may be a fair
description of a planuff’s choice under Rule 9(h) to charactenize a claim as one 1n admuralty or one at law  But Rule %(h)
expressly invokes Rule 15 for amendments that add or withdraw a Rule 9¢h) designation, we may not need to worry about
this situation in relation to Rule 38 )

Reliance on a jury demand 1s protected 1 the rule draws no distinction between a proper demand and one that 1s not proper
But\f that 15 a good 1dea, we need to decide whether the present rule applies to a demand not "made as herein provided " 9
Wright & Muller, p 139, says without further elaboratton "Once a proper demand for a jury has been made, Rule 38(d)
establishes that 1t cannot be withdrawn * * * " ] have not read the cases cited 1n foomote 16, but it seems likely that the text
would have elaborated the point 1f the cases distingwish between a proper demand and a not proper demand  But 1t seems
risky to act on the assumption that four words 1n the present rule mean nothing  Even if they mean "under this rule,” that
implies a distinction from a demand not made under this ruie

So two questions need be answered (1) [s u better to say "A demand may be withdrawn,” without distinguishing between proper

and not-proper demands? (2) If s0, should that be done as a mat

Civil Rules 38-63

ter of Style or tnstead on the Style-Substance track?
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Rule 39

Rule 39, Trial by Jury or by the Court

(a) By Jury. When trial by Jury has been demanded as
provided in Rule 38, the action shall be designated upon the
docket as a jury action The tnal of all 1ssues so demanded
shall be by jury, unless {1) the partics or their attomeys of
record, by wrnitten stipulauon filed with the court or by an oral
stipulation made 1n open court and entered in the record,
consent to tnal by the court sitting without a jury or (2) the
court upon motion or of its own itiative finds that a nght of
tnal by jury of some or of all those 1ssues does not exist under
the Constifution or statutes of the Umited States

{b) By the Court. [ssues not demanded for mal by jury
as provided in Rule 38 shatl be tried by the court, but,
notwithstanding the failure of a party to demand a jury in an
action 11 which such a demand might have been made of nght,
the court m 1ts discretion upon motion may order a tnal by a
Jury of any or all 1ssues

!
|
1|_
i
|

Rule 39. Trial by Jury or by the Court

(a) When a Demand Is Made After-aPemand. When a jury
trial byury has been demanded under Rute 38, the action
must be designated on the docket as a jury action The tnal
on alt 1ssues so demanded must be by jury unless

(1) the parhies or their attorneys file a wattes-stipulation

to a nonyury tnal or so stipulate on the record, or
{2) the court, on motion or on 1ts own, finds that on some
or all of those 1ssues there 1s no nght to a jury tnal
under the Constitution or federal statutes

(b) When Ne Demand Is Made  Issues on which a jury tnal
1s not properly demanded are to be tned by the court. But
the court may, on motion, order a jury tnal on any 1ssue for
which a jury nught have been demanded

(¢) Advisory Jury and Trial by Consent. In all
acttons not triable of nght by a jury the court upon motion or
of 1ts own mnittative may try any i1ssue with an advisory jury
or, except 10 actions agamst the United States when a statute
of the United States provides for trial without a jury, the court,
with the consent of both parties, may order a trat with a jury
whose verdict has the same effect as 1f tnal by jury had been a
matter of nght

i
|

(c) Advisory Jury; Jury Trial by Consent. Inan action not
triable of right by a jury, the court, on motion or on 1ts
own

(1) may try any 1ssue with an advisory jury, or

{2) may, with the parties’ consent, try any 1ssue by a jury
whose verdict has the same effect as 1f a jury tnal had
been a matter of nght, unless the action 1s agamst the
Unuted States and a federal statute provides for a
nonury tnal

COMMITTEE NOTE

The language of Rule 39 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only

Civil Rules 38-63
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Rule 40. Assignment of Cases for Trial

The district courts shall provide by rule for the placing of
actions upon the tnal calendar (1} without request of the
parties or (2} upon request of a party and notice to the other
parties or (3) in such other manner as the courts deem
expedient Precedence shall be given to actions entitled
thereto by any statute of the Untted States

Rule 40

Rute 40. Scheduling Cases for Trial

Each court must provide by rule for scheduling tnals without
request — or on a party’s request with notice to the other
parties  The court must give priorty to actions entttled to
prionty by a federal statute |

COMMITTEE NOTE

The language of Rule 40 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

I Cooper: The Style-Substance Track witl propose a simplified Rule 40 that avoids any reference to notice

Civil Rules 38-63 5
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Rule 41

Rule 41. Dismissal of Actions

{a) Voluntary Dismissal: Effect Thereof

(1} By Plaintiff; By Stipulation. Subject to the
provisions of Rute 23(e), of Rule 66, and of any statute of the
Umited States, an action may be dismissed by the plaintiff
without order of court (1) by filing a notice of dismissal at any
time before service by the adverse party of an answer or of a
motion for summary judgment, whichever first occurs, or (11)
by filing a stipulation of dismissal signed by all parties who
have appeared in the action  Unless otherwise stated 1n the
notice of dismussal or stiputation, the dismussal 15 wathout
prejudice, except that a notice of dismissal operates as an
adjudication upon the ments when filed by a plaintiff who has
once dismissed 1n any court of the United States or of any
state an action based on or including the same claim

Rule 41. Dismissal of Actions i

{a) Voluntary Dismissal.
(1) By the Plainuff.

(A) Without a Court Order Subject to Rules 23(e),
23 1{c), 23 2, and 66 and any applicable federal
statute, the plaintiff may dismiss an action
without a court order by filing

a notice of dismussal before the
oppostngadverse party serves either an
answer or a motion for summary judgment,
or

a stipulation of dismussal signed by all
parties who have appeared

®

(i)

(B) Effect Unless the notice or stipulation states
otherwise, the dismmssal s without prejudice

But if the plainqiff previousty dismussed any
federal- or state-court action w-federal-orstate
eeurtbased on or including the same claim, a
notice of disrmissal operates as an adjudication on
the merits

(2) By Order of Court. Except as provided in
paragraph (1) of this subdivision of this rule, an action shall
not be dismissed at the plaintiff’s instance save upon order of
the court and upon such terms and conditions as the court
deems proper If a counterclaim has been pleaded by a
defendant prior to the service upon the defendant of the
plaintiff’s motion to dismuss, the action shall not be disrmissed
against the defendant’s objection unless the counterclaim can
remain pending for independent adjudication by the court
Unless otherwise specified in the order, a dismussal under this
paragraph 1s without prejudice

(2) By Court Order; Effect. Except as provided in (1), an
action may be dismissed at the plaintiff's request only
by court order, on terms' that the court considers
proper I a defendant has pleaded a counterclaim
before being served with the plaintff's motion to i
dismss, the action may be dismissed over the ‘
defendant’s objection only 1f the counterclaim can
remain pending for independent adjudication  Unless
the order states otherwese, a dismissal under this
paragraph (2) 13 without prejudice

I Kimble: globat search for “terms ™ Make sure we don’t say “conditions™ somewhere

Civil Rules 38-63 6
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Rule 41

(b) [Involuntary Dismissal: Effect Thereof. For
farlure of the plaintiff to prosecute or to comply with these
rules or any order of court, a defendant may move for
dismissal of an action or of any claim agamst the defendant
Unless the court m 1ts order for dismissal otherwise speeifies,
a disnussal under this subdivision and any dismissal not
provided for in this rule, other than a dismissal for tack of
Junsdiction, for improper venue, or for faslure to join a party
under Rule 19, operates as an adjudication upon the merits

(o)

(¢} Dismissal of Counterclaim, Cross-Claim, or
Third-Party Claim. The provisions of thts rule apply to the
dismissal of any counterclaim, cross-claim, or third-party
claim A voluntary dismssal by the clarmant alone pursuant
to paragraph (1) of subdivision (a) of this rule shall be made
before a responsive pleading 1s served or, 1f there 1s none,
before the introduction of evidence at the tnal or hearing

Civil Rules 38-63 7

{©)

Involuntary Dismissal; Effect. If the plamtff fails to
prosecute or to comply with these rutes or a court order, a
defendant may move to dismuss the action or any ctaim
agamnst 1t Unless the dismissal order states speetfies”
otherwise, a disnmussal under this subdivision (b) and any
dismussal not under previded-for-in this rule — except one
for lack of junsdiction, improper venue, or failure to jon a
party under Rule 19 — operates as an adjudication on the
menis

Dismissing a Counterclaim, Crossclaim, or Third-Party
Claim. This rule apphies to a dismssal of any
counterciaim, crossclaim, or third-party claim A
claimant’s voluntary dismissal under (a)(1){A)(1) must be
made

(1) before the opposing party serves a reply, an answer. or

a motion for summary judgment.’ or

(2} if there 15 none of these, before evidence 15 introduced
at the tral or heaning *

before-aresponsive-pleadinets-served-or,+f there-1s none-before
evidencets-mtroduced-at-thetnal or-hearng-

R

Kimble: global search for “order specifies” and “order provides

Cooper: This problem 1s 1n part my fault Style 603, Seplember 9 version, did not include "summary judgment” in the List
of events that cut off the nght to take a voluntary disrmssat  But the footnote mncluded the version that has been adopied
with a shight change i punctuation 1n the September 29 version -- "a reply, an answer, or a motion for summary judgment "
[ responded by expressing a preference for "responstve pleading” as in the present rule, but suggesting the punctuation
adopted 1n the present draft | did not think to add the note | provided almost a year ago  The basic suggestion was that it s
good to add "summary judgment,” but that thus 15 a matter for the reform agenda Here goes

9FP&P § 2374, p 413, points out that 41(a)( 1)(1) was amended 1n 1948 to add the present provision that a motion for
summary judgment cuts off the nght to dismiss by nonice [t continues "A strmilar change should have been made n Rule
41(c} Ifa motion for summary judgment defeats the right of 2 plaintiff to distmiss an action, a smmifar motion should defeat
the night of a defendant to dismuss s counterclaim, cross-claim, or third-party claim  This was overlooked, however, * * *
and the matter 15 still uncorrected " Correction will require some thought First, remember note 4 for Rule 4k(a) Rule 41
{a) speaks only of a plantiff dismissing "an action " Some courts do not allow dismussal of one claim among many,
disrmissal as to one defendant among many, and so on  Rule 41(c), on the other hand, allows distmssal of one counterclaim
even If there are others, and so on - This seems better than the 41(a} 2pproach Second, 41(c} applies to "any" counterclaum,
etc aplamnff can, without dismissing the action, dismuss a crossclaim against another plaintiff, a third-party claim made
incident to a counterclaim, and probably a "reply counterclaim " If we add a summary-judgment motton as an event that
termmates the right to dismiss by notice, we must make clear that 1t 1s only a motion for summary judgment that addresses
the counterclaim, etc , that ts berng dismissed  There 15 no reason why a defendant’s motion for summary judgment aganst
the plaintiff should cut off the defendant’s night to dismuss voluntanly a third-party claim — a particularly clear illustration
would be a third-party clarm first made after demal of a motion for summary judgment agamnst the planuff

In short, we would make a sigmficant change 1n the meaning of Rule 41(c) if we add "or counterclanm "

Kimble: Shouldn’t we delete "reply,” consistent with our earlier discussion? Then 1n (2) we would change from "none” to
"neither ” Cooper: First, we need to work through the "reply or answer” it Joe’s mnocent guestion shows what a price we pay
for yielding to the suggestion that we discard "responsive pleading " [n the preseni rules, "responsive pleading” clearly includes a
reply to a counterciaim  [n Style 7(a)(3) we change that to "an answer to a counterclaim " The only provision for a reply now 15
Ha{7) — "if the court orders one, a reply to an answer or a third-party answer " | am not entirely sure that a "reply™ counts as a
responsive pleading when it requires a court order  But [ think 1t1s  If that 1s so, we do need to say "a reply or an answer" mn (1),
and n (2) something hike ™if there ts neither” or -- as | would prefer — ™if there 15 no reply or answer "

Since answers are common, and rephes increasingly scarce, [ also think we should reverse the order "(1) before the
opposing party serves an answer or a reply, or”
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Rule 41

(d} Costs of Previously-Dismissed Action. Ifa (d) Costs of a Previously Dismissed Action. If a plaintiff
plaintiff who has once dismissed an action 1n any court who previously dismissed an action in any court files an
commences an actton based upon or including the same clarm action based on or including the same claim against the
against the same defendant, the court may make such order for same defendant, the court
the payment of costs of the action previously dismissed as it
may deem proper and may stay the proceedings m the action (1) may order the plamutff to pay all or part of the costs of
until the plainuft has complied with the order that previous action, and

(2} may stay the proceedings uniil the plant:ff has
comphed

COMMITTEE NOTE

The language of Rule 41 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and termunology consistent throughout
the rules. These changes are intended to be stylistic only

When Rule 23 was amended 1n 1966, Rules 23 1 and 23 2 were separated from Rule 23
Rule 41(a}(1) was not then amended to reflect the Rule 23 changes In 1968 Rule 41(a}(1) was
amended to correct the cross-reference to what had become Rule 23(¢), but Rules 23.1 and 23 2
were 1nadvertently overlooked. Rules 23.1 and 23.2 are now added to the list of exceptions 1n
Rule 41{(a}(1)(A) This change does not affect established meaning Rule 23 2 explicitly
mcorporates Rule 23(e), and thus was already absorbed directly into the exceptions n Rule
41(a)(1) Rule 23.1 requires court approval of a compromise or disnussal in language parallel to
Rule 23(e) and thus supersedes the apparent nght to dismiss by notice or dismissal.

4  Kimble: (late note) Should "trial" and "hearing" be reversed” Compare the change we made in Rule 8¢ That seems hike a
more logical order If so, we need a global check I noticed 45(a)}(2}A), for instance Cooper: We will not change the meamng 1f
we flip it to "evidence 15 introduced at the heaning or tnal " But evidence 15 the order of the day at tnal, there are countless hearings
that do not involve taking evidence There 15 no particular logic to either order For that matter, there are a lot of post-tnal heanngs

Kimble: Don’t heanngs normally come before tnals” 1 think that’s the logic

Civil Rules 38-63 g QOctober 4, 2004




Rule 42

r - - | R - i -
' Rule 42. Consolidation; Scparate Trials . Rule 42, Consolidation; Separate Trials
(a) Consolidation. When actions involving a common (a) If actions before the court involve a common question of
question of law or fact are pending before the court, 1t may law or fact, the court may
order a joint hearing or trial of any or all the matters 1n tssue
1n the actions, 1t may order all the actions consolidated, and it (i} Jown for heanng or tnal any or all matiers at 1ssue 1n
may make such orders concerning proceedings therein as may the actions,

tend to avowd unnecessary costs or delay
(2) consolidate the actions, and

(3) 1ssuemske any other orders to avoid unnecessary cost

or delay
{b) Separate Trials. The court, in furtherance of j (b) Separate Trials. For convenience, to avoid prejudice, or

convenience or to avoid prejudice, or when separate tnals will to expedite and econonize, the court may order a separate
be cenducive to expedition and economy, may order a trial of one or more claums, crossclaims, counterclaims,
separate tnat of any claim, cross-claim, counterclaim, or third- third-party claims, or separate 1ssues  When ordering a
party claim, or of any separate 1ssue or of any number of separafe tnal, the court must preserve any federal nghtto a
claims, cross-clatims. counterclaims, third-party claims, or jury tnal
1ssues, always preserving inviolate the nght of tral by jury as
declared by the Seventh Amendment to the Constitution or as
given by a statute of the United States

- - _ JE— - | Rp— . ———— — - -

COMMITTEE NOTE

The language of Rule 42 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and termmology consistent throughout
the rules. These changes are intended to be stylistic only.
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Ruie 43. Taking of Testimony

(a) Form. Inevery tnal, the testimony of witnesses
shall be taken in open court, unless a federal law, these rules,
the Federal Rules of Evidence, or other rules adopted by the
Supreme Court provide otherwise. The court may, for good
cause shown 1n compelling circumstances and upon
appropriate safeguards, permit presentation of testimony mn
open court by contemporaneous transmmssion from a different
location

Rule 43

Rule 43. Taking Testimony

(a) [In Open Court. At tnal, the witnesses’ testimony must be
taken in open court unless a federal statute law, the Federal
Rules of Evidence, these rules, or other rules adopted by
the Supreme Court provide otherwise In compelling
circumstances and with appropriate safeguards, the court
may permut aHlew testtmony n open court by
contemporaneous transession from a different location

(b) [Abrogated.|

{(d) Affirmation in Licu of Oath. Whenever under
these rules an oath 1s required to be taken, a solemn
affirmation may be accepted in heu thereof

(b} Affirmation Instead of an Qath, When these rules
require an oath, a solemn affirmation suffices

(e¢) Evidence on Motions. When a motion 1s based on
facis not appearing of record the court may hear the matter on
affidavits presented by the respective parties, but the court
may direct that the matter be heard wholly or partly on oral
testumony or deposition

Evidence on a Motion, When a motion relies on facts
outsude the record, the court may hear the matter on
affidavits or may hear 1t erderthat-1t-be-heard wholly or

partly on oral testimony or on deposittons

(c)

(f) Interpreters. The court may appoint an interpreter
of its own selection and may fix the interpreter’s reasonable
compensation The compensation shall be paid out of funds
provided by law or by one or more of the parties as the court
may direct, and may be taxed ulumately as costs, 1n the
discretion of the court

| .
" (d) Interpreter. The court may appomnt an interpreter of ts
choosing, fix reasonable compensation to be paid from

funds provided by law or by one or more parties, and tax

the compensation as costs

COMMITTEE NOTE

The language of Rule 43 has been amended as part of the gencral restyhng of the Civil Rules
to make them more easily understood and to make style and termnology consistent throughout
the rules These changes are intended to be stylistic only.

Civil Rules 38-63
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Rute 44

Rule 44, Proof of Official Record

Rule 44. Proving an Official Record

(a) Authentication, (a) Means of Proving,

(1) Domestic. An official recoid kept within the (1) Deomestic Record. Each of tFhe following evidences
Umited States, or any state, district, or commonwealth, or an official record — or an entry n 1t — that 15
within a temitory subject to the administrative or judicial otherwise admssible and 15 kept within the United
Junsdiction of the United States, or an entry therein, when States, any state, district or commonwealth, or arny
admissible for any purpose, may be evidenced by an official terntory subject to the adminstrative or judicial
publication thereof or by a copy attested by the officer having Junisdiction of the Umited States
the legal custody of the record, or by the officer’s deputy, and
accompanied by a certificate that such officer has the custody (A) an official publication of the record, or
The certificate may be made by a judge of a court of record of
the distnict or pohtical subdivision m which the record 1s kept, (B) acepy attested by the officer with legal custody
authenticated by the seal of the court, or may be made by any of the record — or by the officer’s deputy —
public officer having a seal of office and having official duties and accompamed by a certificate! that the officer
wn the distnct or pohitical subdivision in which the record 1s has custody The certificale must be made under
kept, authenticated by the seal of the officer’s office seal

(i) by ajudge of a court of record 1n afthe
district or political subdivision where the
record 15 kept, or

(ii} by any public officer with a seal of office
and with official duttes in the distnct or
political subdivision where the record 1s
kept

1 Kimble: globat search for “certificate
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Rule 44

(2) Foreign. A foraign official record, or an entry
therein, when admissible for any purpose, may be evidenced
by an official publication thereof, or a copy thereof, atiested
by a person authonized to make the attestation, and
accompanied by a final certification as to the genwineness of
the signature and official position (1) of the attesting person, or
(1) of any foreign official whose certificate of genumeness of
signature and official posthon relates to the attestation ori1s in
a chain of certificates of genwineness of signature and official
poesition relating to the attestation

(2) Foreign Record.

(A} /n General Each of tThe following evidences a
foretgn official record — or an entry 1n 1t — that
15 otherwise adrmssible

(i) an official publication of the record,

(ii) a copy attested by an authonzed person and
accompanied by a final certification of
BEnuinNeness,

(iii) a record and attestation certified as provided
1n a treaty or convention to which the Umited
States and a country where the record 1s
located are parties, or

(iv) other means ordered by the court under (C)

A final certification may be made by a secretary of
embassy or legation, consul general, vice consul, or
consular agent of the United States, or a diplomauc or
consular official of the foreign country assigned or
accredited to the United States  1f reasonable opportumity
has been given to all parties to investigate the
authenticity and accuracy of the documents, the court
may, for good cause shown, (1) admut an attested copy
without final certification or (1) permit the foreign
official record to be evidenced by an attested summary
with or without a final certification  The final
certification 15 unnecessary i1f the record and the
attestation are certified as provided in a treaty or
conventton to which the United States and the foreign
country in which the official record 1s located are parties

Civil Rules 38-63 12

(B) Final Certtfication of Genuneness A final
certification must certify the genuineness of the
signature and official positton of the attester or of
any forergn official whose certificate of
genuineness relates to the attestation or 1s 1na
chaiwn of certificates of genuneness relating o
the attestation A final certtfication may be made
by a secretary of a United States embassy or
legation, by a consul general, vice consul, or
consular agent of the Umited States, or by a
diplomatic or consular offictal of the foreign
country assigned or accredited to the United
States

(C) Other Means of Proof 1f all parties have had a
reasonabie opportunity to investigate a foreign
record’s authenticity and accuracy, the court
may, for good cause, etther

(i) admt an attested copy without final
certification, or

(ii) permutablew the record to be evidenced by
an attested summary with or without a final
certification

October 4, 2004




Rule 44

(b) Lack of Record. A written statement that after
diligent search no record or entry of a specified tenor 15 found
to extst in the records designated by the staterment,
authenticated as provided 1n subdivision (a)(1) of this rule 1n
the case of a domestic record, or complying with the
requirements of subdivision (a)(2) of this rule for a summary
m the case of a foreign record, 15 admissible as evidence that
the records contan no such record or entry

(c) Other Proof. This rule does not prevent the proof
of offictal records or of entry or lack of entry therein by any

-
i
i
i other method authornized by law
H

(b) Lack of a Record. A written statement that a diligent
search of designated records revealed no record or entry of
a specified tenor 15 admissible as evidence that the records
contain no such record or entry  For a domestic records,
the statement must be authenticated under (a)(!) For a
forelgn records, the statement must comply with

{A2HOWn

(c) Other Proof. A party may prove an official record — or
an entry or lack of an entry 1n 1t — by anv other method

authonzed by law

COMMITTEE NOTE

The language of Rule 44 has been amended as part of the general restyling of the Civil Rules
to make them more easity understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only. ‘

Civi]l Rules 38-63
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Cevil Rules 38-63

Rule 44.1

Rule 44.1. Determination of Foreign Law

e e

A party who intends to raise an 1ssue concerning the law
of a foreign country shall give notice by pleadings or other
reasonable written notice  The court, in deternuming foreign
law, may constder any relevant matenal or source, including
testimony, whether or not submitted by a party or adnussible
under the Federal Rules of Evidence The court’s
determination shall be treated as a ruling on a question of law

Rule 44.1. Determining Foreign Law '

A party who intends to raise an 1ssue about a foreign country’s
law must give notice by a pleading or other wniting  In
determimng foreign law, the court may consider any relevant
matenal or source, including testimony, whether or not
submutted by a party or admussible under the Federal Rules of
Evidence The court’s determination must be treated as a ruling
on a question of law

COMMITTEE NOTE

The language of Rule 44.1 has been amended as part of the general restyling of the Civil
Rules to make them more easily understood and to make style and terminology consistent
throughout the rules. These changes are intended to be stylistic only.
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October 4, 2004



Rule 45(c}

Rule 45. Subpoena

(a) Form; Issuance.
(1} Every subpoena shall

(A) state the name of the court from which it
15 1ssued, and

(B) state the title of the action, the name of the
court w which it 1s pending, and 1ts civil action
number, and

{C) command each person to whom it 1s
directed to attend and give testimony or to
produce and permit inspection and copying of
designated books, documents or tangible things
11 the possession, custody or control of that
person, or to perrmt inspection of premises, at a
time and place therein speaified, and

(D) set forth the text of subdivisions (c¢) and
(d) of this rule

A command to produce evidence or to permut inspection
may be jomed with a command to appear at trial or
hearing or at deposttion, or may be 1ssued separately

Rule 45. Subpoena

(a) In General.

(1Y Form and Contents.

A

(B)

Crvil Ruies 38-63 15

Reguirements Every subpoena must
(i) state the court from which 1t 1ssued,

(ii) state the title of the action, the court in
which 1t 1s pending, and 1ts civil-action
numntber,

(iii} command each person to whom 1t 1s
directed to do the following at a specified
tume and place attend and testify ;o¢
produce and permit the inspection and
copying of designated documents or
tangible things n that person’s possession,

custody, or control,; or permit the inspection

of premises, and
(iv) set oul forth the text of Rule45(c) and (d)

Command to Produce Evidence or Permu
Inspection A command to produce evidence or
to permit inspection may be included 1n a
subpoena commanding attendance at a
deposition, hearing, or tnal, or may be set
outforth in a separate subpoena

October 4, 2004




Rule 45(c)

(2) A subpoena commanding attendance at a trial (2)' Issued from Which Court. A subpoena must 1ssue as
or heanng shall 1ssue from the court for the district follows

in which the hearing or tnial 1s to be held A

subpoena for attendance at a deposition shall issue (A) for attendance at a trial or hearing, from the coutt
from the court for the distnct designated by the for the district where the heanng or tnal 1s to be
notice of deposition as the distnict in which the held,

deposition 1s to be taken If separate from a

subpoena commanding the attendance of a person, a (B) for attendance at a deposition, from the court for
subpoena for production or 1inspection shall 1ssue the district where the deposition s to be taken; —
from the court for the distnict in which the and [the subpoena]’ must state statng the method
production or inspection 1s to be made for recording the tesimony, and

(C) for production and mspection, 1f separate from a
subpoena commanding a person’s attendance,
from the court for the distniet where the
production or inspection is to be made

(3) The clerk shall 1ssue a subpoena, signed but (3) [Issued by Whom. The clerk must issue a subpoena,
otherwtse 1n blank, to a party requesting it, who signed but otherwise in blank, to a party who requests
shatl complete it before service  An attorney as it That party must complete 1t before service  An
officer of the court may also 1ssue and sign a attorney, as an officer of the court, also may alse 1ssue
subpoena on behalf of and sign a subpoena from
(A) acourt m which the attorney 1s authonzed (A) acourt in which the attomey 1s authornized to
to practice, or practice, or
(B) a court for a district in which a deposition (B) acourt for a distnict where a deposition s to be
or production 1s compelled by the subpoena, 1f taken or production 1s to be made, 1f the attorney
the deposition or production pertains to an 18 authorized to practice in the court wherem
action pending in a court in which the attorney which the action 1s pending

15 authonzed to practice

Thus style draft incorporates the propesed amendment of Rule 45(a}(2} that was published for public comment 1n August
2003, except that the phrase “in the name of the court™ has been restyled to “from the court ™ 1f the proposed amendment s
adopted, further style revisions should be made when restyled Rules 26-37 & 45 are published

Cooper: Pure style | would not add "the subpoena "

Kimble: This has been a tough one  The trouble 15 the distance between "must state” and what it modifies--"A subpoena " |
thought adding "the subpoena" might reinforce that you have to go back to the beginning rather than trying to connect with
something 1n (B)

Cooper: 45(a}{2) begins "A subpoena must 1ssue as follows * * * ™ (A), (B), and {C} ali descnbe the court from which the
subpoena 1ssues  They fit well with the introduchion  But m (B) we also want to say something else about the subpoena There 15
no graceful way to fit thts added thought I would prefer where the deposiion 1s to be taken, stating the method for recording the
tesimony " No one could be confused, and the flow 1s smoother

Kimble: Ed s right that there's no graceful way And he's nght that no one will be confused—-after stopping and trying to
figure out what "stating” modifies  That's the trouble you've got a rather serious miscuc  You expect "stating” to be
somewhere near what 1t modifies--"A subpoena”--but 1t 1sn't ' We need to make a better connection back to the introductory
words
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{b) Service.

(1) A subpoeha may be served by any person who
18 not a party and 15 not less than 18 years of age Service
of a subpoena upon a person named therewn shall be made
by delivering a copy thereof to such person and, 1f the
person’s attendance 1s commanded, by tendening to that
person the fees for one day’s attendance and the mileage
allowed by law  When the subpoena 1s 1ssued on behalf
of the United States or an officer or agency thereof, fees
and mileage need not be tendered Prior notice of any
commanded production of documents and things or
mspection of pretmises before tnal shall be served on
each party in the manner prescribed by Rule 3(b)

Rule 45(¢)

(b) Service.

(1) By Whom; Tendering Fees; Serving a Copy of
Certain Subpoenas. Any person who 15 at least 18
years old and not a party may serve a subpoena
Serving a subpoena en-the-named-person requires
delivering a copy to thet the named person and, 1f the
subpoena requires eommands that person’s
attendance, tendenng te-that-persen the fees for one
day’s attendance and the mileage allowed by law
Fees and mifeage need not be tendered when the
subpoena 1ssues on behalf of the Umited States or any
of its officers or agencies I the subpoena commands
the production of documents or tangible things or the
inspection of premses before tnial, then before 1t 15

served en-the-named-persen, a notice must be served
on each party-as-previdednRute-5(b)

(2) Subyect to the provisions of clause (1) of
subparagraph (c)(3{A) of thts rule, a subpoena may be
served at any place within the distnict of the court by
which 1t 15 1ssued, or at any place without the distnct that
15 within 100 miles of the place of the deposition,
heanng, trial, production, or inspection specified n the
subpoena or at any place within the state where a state
statute or rule of court permits service of a subpoena
1ssued by a state court of general junischetion sithing 1w
the place of the deposition, heanng, tnal, production, or
inspection specified in the subpoena  When a statute of
the United States provides therefor, the court upon proper
application and cause shown may authonze the service of
a subpoena at any other place A subpoena directed to a
witness m a foreign country who 1s a national or resident
of the Umted States shall 1ssue under the circumstances
and 1n the manner and be served as provided in Thtle 28,
USC §1783

(3) Proof of service when necessary shall be made
by filing with the clerk of the court by which the
subpoena 1s 1ssued a statement of the date and manner of
service and of the names of the persons served, certified
by the person who made the service

3
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(2) Service in the United States. Subject to Rule
A5(cHIH A1), a subpoena may be served at any
place

{A) wathin the distnict of the issuing court frem-which
H-s4s5ted,

(B) outside that district but within 100 miles of the
place specified for of the deposition, heaning,
tnal, production, or inspection speetfiedn-the
stbpaend,

(C) within the state of the tssuing court from-whichit
tstssued 1f a state statute or court rule
allowspermtts-serving service at that place of a
subpoena 1ssued by a state court of general
jurtsdiction sithing 1n the place specified for of
the deposttion, heanng, tral, production, ot

spection speetiedmthe-subpeena, or

(I} that the court authonizes on appheatton motion
and for good cause, 1f a federal United-States
statute so provides, upen-properappheation-and
for-good-cause

(3) Service n a Foreign Country 28 U SC § 1783
governs the 1ssuance and service of a subpoena
directed to a Umted States national or resident who 15
1n a foreign country

{4} Proof of Service. Proving service, when necessary,
requires filing with the 1ssuing court frermwhieh-the
subpeena-tssued a statement showing the date and

manner of service and the names of the persons
served The statement must be certified by the server

The Style Subcommuttee recormmends this revision to Rule 45(b)}2)(C) n response to a suggestion by Judge tartz
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(¢) Protection of Persons Subject to Subpoenas.

(1) A party or an attorney responsible for the
1ssuance and service of a subpoena shall take reasonable
steps to avord 1imposing undue burden or expense on a
person subject to that subpoena The court on behalf of
which the subpoena was 1ssued shall enforce this duty
and impose upon the party or attorney n breach of this
duty an appropnate sanction, which may include, but1s
not limrted to, lost earnings and a reasonable attorney’s
fee

Rule 45(c)

| (c) Protecting a Person Subject to a Subpoena.

(1) Aveiding Undue Burden or Expense; Sanctions. A
party or attorney responstble for tssuing and serving a
subpoena must take reasonable steps to avaid
1mposing undue burden* or exXpense on a person
subject to the subpoena The 1ssuing court must
enforce this duty and sust impose-on-a-party-of
attorney-whe-failsto-complywith the duty an
approprate sanction, — which may inchude lost
earmngs and reasonable attorney s fees- — on a party
or attorney who fails to comply

(2MA) A person commanded to produce and
permit inspection and copying of designated books,
papers, docurnents or tangible things, or inspection of
prerises need not appear in person at the place of
production or inspection unless commanded to appear for
deposition, hearing or tnal

{B) Subject to paragraph (d)(2) of this rule, a
person commanded to produce and perimit 1nspection and
copylng may, within 14 days afier service of the
subpoena or before the ttme specified for comphance 1f
{‘ such time 1s less than 14 days after service, serve upon
1

the party or attorney designated in the subpoena wntten
objection to inspection or copying of any or all of the
designated matenals or of the premuses  1f objection 1s
made, the party serving the subpoena shall not be entitled
to nspect and copy the matenials or spect the premises
except pursuant o an order of the court by which the
subpoena was issued [ objection has been made, the
party serving the subpoena may, upon notice to the
person commanded to produce, move at any time for an
order to compel the production  Such an order to compel
production shall protect any person who 1s not a party or
an officer of a party from significant expense resulting
from the mspection and copying commanded

(2) Command to Produce Matertals or Pernsit
Inspection.

(A) Appearance Not Required A person
commanded to produce and permit the inspection
and copying of designated documents or tangible
things, or to permit the inspection of premises,
need not appear 1n person at the place of
production or inspection unless aiso commanded
to appear for a deposition, heaning, or trial

(B) Objections Subject to Rle-43(d)(2), a person

commanded to produce and permit mspection

and copying may serve on the party or attorney
designated in the subpoena a written objection to

mspecting or copying anty or all of the designated
matenals or to inspecting the prermises The
objection must be served before the earlier of the
time spectfied for comphiance or 14 days after
the subpoena 1s served [fan objection 1s made,
the following rules apply

(i) At any time, on notice to the commanded
person, the serving party may move the |
1ssuing court frera-which-the subpeena ;
ssued for an order compelhing production, |
inspection, or copying

(i) Inspection and copying may be done only as
directed 1n the order, and the order must
protect a person who s neither a party nor a
party’s officer from sigasficant substantial’
expense resulting from compliance

4 Kimble: global search for “undue hardship *

5

Cooper: Present 45(c)(2)(B) says the court must protect a nonparty from "signtficant”™ expense Present 45(c)(3)B)() says the

court may protect a nonparty against "substantial expense " Kimble believes we should use the same word 1n both corresponding
provisions of the Style Rules, and witl accept "substantial” despite a preference for "significant " Cooper 15 1n a quandary 1t 15 nice to
believe that the authors of this rule had a subtle distinction in mind  But 1t 1s difficult to perpetuate a distinction when we are not sure
which 15 more onerous, a sigruficant expense or a substantial expense  $50,000 15 a substantial sum, but 1t may not be sigmificant to
some  Oris it the other way around? So why not use "significant” in both places?

Cvil Rules 38-63 18
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(3)(A)  On timely motion, the court by which a
subpoena was 1ssued shall quash or modify the subpoena
ifat
(i) fals to atlow reasonable time for comphance,
(i) requires a person who 1s not a party or an
officer of a party to travel to a place more than 100 riles
from the place where that person resides, 1s employed or
regularly transacts business 1n person, except that, subject
to the provisions of clause (¢)(3)(B)(wu) of this rules,
such a person may 1n order to attend mal be commanded
to travel from any such place within the state 1n which
the tnal 15 held, or

(iii} requires disclosure of privileged or other
protected matter and no exception or waiver apphies, or

(iv) subjects a person to undue burden

Rufe 45(¢)

(3) Quashing or Modifying a Subpoena.

(A) When Requred On ﬂmely° motion, the issuing
court from-which-a-subpoenntssied must guash

or modify a subpoena that
(i) falsto allow a reasonable time to comply,

(i} requires a person who s neither a party nor
a party’s officer to travel more than 100
miles from the-plaee where that person
resides, 1s employed, or regularly transacts
business tn person — except that, subject to
Bule-45(e 33 B)(111), such a person may be
commanded to attend a tnal by traveling
from any place wathtn the state where the
trial 15 held,

(iti) requires disclosure of privileged or other

protected matter, 1f no exception or waiver

applies, or

(iv} subjects a person to undue burden

Civil Rules 38-63

Cooper: Deleting "himely” responds to the impulse that we should not require a "timely" motion 1n one place when we
commonly refer only fo a motion  But 1t might better be retained here  Timeliness 1s particularly important with respect to a
deposition or tnal subpoena By emphasizing the need for 2 imely motion here we run hittle nsk of implying that untimely
motions are appropriate in other contexts {Note that in (c)(3}B) we do not say "timely " Present (3)(B)(i), the
corresponding provision, does not say umely, but then it does not refer to a motion at all  We can retain "timely™ in Style
(€} 3) without immediate inconsistency by deleting ™, on motion,” from (B) ) Kimble: But we would still have
inconsistency with every other rule that uses "on motion " | suspect that you can argue the importance of timeliness in a lot

of contexts, do we want to single out one rule?

19
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(B) Ifasubpoena

(i) requires disclosure of a trade secret or
other confidential research, development, or
commercial information, or

(ii) requires disclosure of an unretained
expert’s opinion or information not describing
spectfic events or occurrences in dispute and
resutting from the expert’s study made not at the
request of any party, or

(ifi) requires a person who 1s not a party or an
officer of a party 10 mcur substantral expense to
travel more than 100 miles to attend tnal, the court
may, to protect a person subject to or affected by the
subpoena, quash or modify the subpoena or, if the
party in whose behalf the subpoena 18 1ssued shows
a substantial need for the testimony or matenal that
cannot be otherwise met without undue hardship and
assures that the person to whom the subpoena 1s
addressed will be reasonably compensated, the court
may order appearance or production only upon
specified condittons

7 See Note 5 on Rule 45(c)2){BX11) above

Rule 45(c)

(B) When Permitted To protect a person subject to
or affected by a subpoena, the 1ssutng court frem
which+tissued may, on motion, quash or modify
the subpoena 1f 1t requires
(i} disclosingdiselosure-of a trade secret or

other confidential rescarch, development, or

commercial information,

(iiy disclosingdiselosure-of an unretained

expert’s opimion or mformation that does not

descnbe specific occurrences in dispute and
results from the expert’s study that was not
requested by a party, or

(iii) travel of more than 100 mles to attend tnal
by a person who 1s neither a party nor a
party’s officer, as a result of which the
person will incur substantial’ expense

(O) Specifymg Conditions as an Alternafive In the
circumstances desentbed 1n Rde45(e}3HB), the
court may, instead of quashing or modifying a
subpoena, order appearance or production under
specified conditions 1f the party on whose behalf
Lthe subpoena was 1ssued

(i) shows a substaniial need for the testimony
or matenal that cannot be otherwise met

without undue hardship,® and

{ii)

ensures that the subpoenaed person will be
reasonably compensated

8 Kimble: In other places--(c)(1), for instance, and i other rules--we say ‘undue burden ' 1 have noted to Bob that we need
io do a global search for these rerms and try to make them consistent  Thas 15 one of number of global searches that I have

noted Cooper: "undue burden” may be better That 15 the present rule
mmposed  If we say only "hardship," we nsk a sigmificant change

Civil Rules 38-63
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It imphes that some hardship can properly be
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(d) Duties in Responding to Subpoena.

(1) A person responding to a subpoena to produce
| documents shall produce them as they are kept in the

: usual course of business or shall orgamze and tabel them
to correspond with the categories in the demand

(2) When information subject to a subpoena 1s
withheld on a claim that 1t 1s priviteged or subject to
proiection as tnal preparation materials, the claim shall
be made expressly and shatl be supported by a
description of the nature of the documents,
communications, or things not produced that 1s sufficient
to enable the demanding party to contest the claim

Rule 45(d)

(d) Duties in Responding to a Subpoena.

(1} Producing Documents. A person responding to a

subpoena to produce documents must produce them as |

they are kept in the ordinary course of business, or
orgamze and fabel them according to the categones n
the demand

(2) Claiming Privilege or Protection. A person
withholding subpoenaed information under a claim
that 1t 1s prrvileged or subject to protection as tnal-
preparation matenal must

(A) expressly assert the claim, and

{B) descnbe the nature of the withheld documents,
commumcations, or things net-produced in a
manner that, without revealing information itself
privileged or protected, will enable the parties to
assess the claim appheabthiy-ofthe-prvilegeor
protecton

b
i

(¢} Contempt. Failure by any person without adequate
excuse to obey a subpoena served upon that person may be
deemed a contempt of the court from which the subpoena
issued  An adequate cause for farlure to obey exists when a
subpoena purports to require a non-party to attend or produce
at a place not within the limits provided by clause (u) of
subparagraph (c){3)(A)

(e)

Contempt. The 1ssumg court frerwhich-a-subpeena

wssued may hold tn contempt a person who, having been
served, fails without adequate excuse to obey the subpoena
A nonparty’s fatlure to obey disobedience must be excused

1f the subpoena purports to require the nonparty to attend or

produce at a place outside aotwithsn the himuis of Rule
BEIINAN

COMMITTEE NOTE

The language of Rule 45 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are mtended to be stylistic only

The reference to discovery of “books™ in former Rule 45(a)(1)(C) was deleted to achieve
consistent expression throughout the discovery rules Books remain a proper subject of

discovery

Former Rule 45(b)(1) required “prior notice” to each party of any commanded production of
documents and things or inspection of premuses. Courts have agreed that notice must be given
“prior” to the return date, and have tended to converge on an nterpretation that requires notice to
the parties before the subpoena 1s served on the person commanded to produce or permut
mnspection. That mterpretation 1s adopted in amended Rule 45(b)(1) to give clear notice of

general present practice

The language of former Rule 45(d)(2) addressing the manner of asserting privilege 1s
replaced by adopting the wording of Rule 26(b}(5) The same meaning 1s better expressed 1 the

same words.

Civil Rules 38-03 21
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Rule 46. Exceptions Unnecessary

Formal exceptions to rulings or orders of the court are
unnecessary, but for all purposes for which an exception has
heretofore been necessary it 1s sufficient that a party, at the
time the ruling or order of the court 1s made or sought, makes
known to the court the action which the party desires the court
to take or the party’s objection to the action of the court and
the grounds therefor, and, f a party has no opportunity to
object to a ruling or order at the time tt 15 made, the absence of
an objection does not thereafter prejudice the party

Rule 46

A formal exception to a rubing or order 1s unnecessary  When
the ruling or order 1s requested or made, a party need only state
the action that it wants the court to take or objects to, along with
the grounds for the request or objection  Failing to obyject does
not prejudice a party who had no opportunity to do so when the
ruling or order was made

COMMITTEE NOTE

The language of Rule 46 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and termuinology consistent throughout
the rules. These changes are mtended to be stylistic only

Civil Rules 38-63 22
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Rule 47. Selection of Jurors

(a) Examination of Jurors. The court may permit the
parties or their attorneys to conduct the examimation of
prospective Jurors or may itself conduct the examination [n
the latter event, the court shall permut the parties or their
attorneys to supplement the examination by such further
inquiry as 1t deems proper or shall itself submuit to the
prospective jurors such additional questions of the parties or
their attorneys as it deems proper

Rule 47

Rule 47. Selecting Jurors

{ (a) Examining Jurors. The court may permit the parties or
their attorneys to examine prospective Jurors or may itself
do so [fthe court exammnes the jurors, it must permut the
parties or thew attorneys to make any further inquary it
considers proper, or must itself ask any of their additional
questions 1t considers proper

(b) Peremptory Challenges. The court shall allow the (b} Peremptory Challenges. The court must altow the
number of peremptory challenges provided by 28U S C § number of peremptory challenges provided by 28 US C
1870 & 1870

(¢) Excuse. The court may for good cause excuse a (c) Excusing a Juror. Dunng tnal or deliberation, the court
Juror from service during tnal or deliberation may excuse a juror for good cause

COMMITTEE NOTE

The language of Rule 47 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules These changes are intended to be stylistic only.
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Rule 48

Ruie 48. Number of Jurors—

Participation in Verdict

) ]

Number of Jurors; Participatingin |
the Verdict

Rule 48.

fom— o R -

The court shail seat a jury of not fewer than six and not
more than twelve members and all jurors shall participate in
the verdict unless excused from service by the court pursuant
to Rule 47(c) Unless the parties otherwise stipulate, (1) the
verdict shall be unanimous and (2) no verdict shall be taken
from a Jury reduced 1n size to fewer than six members

A jury must have no fewer than 6 and no more than 12
members, and each yuror must participate 1n the verdict unless
excused under Rule 47(c) Unless the parties stipulate
otherwise, the verdict must be unanimous and be returned by a
jury of at least 6 members

COMMITTEE NOTE

The language of Rule 48 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and termimology consistent throughout
the rules. These changes are mtended to be stylistic only

Civil Rules 38-63
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Rule 49. Special Yerdicts

__and Interrogatories

: (a) Special Verdicts. The court may require a jury to
return only a special verdict in the form of a special wnitten
finding upon each 1ssue of fact In that event the court may
submut to the jury wntten questions susceptible of categorical

} or other brief answer or may submit wntten forms of the

| several special findings which might properly be made under
the pleadings and evidence, or 1t may use such other roethod of
submutting the 155ues and requiring the wiitten findings thereon
as 1t deems most appropnate

Rule 49

Rule 49.  Special Verdict; General Verdict and

(a)} Special Verdict.

(1) In General The court may require a jury o return
only a special verdict in the form of a special wntten
finding on each issue of fact The court may do so
by

(A) submutting written questions susceptible of a
categoncal or other brief answer,

(B) submitting wrntten forms of the special findings
that might properly be made under the pleadings

and evidence, or

(&

using any other method that the court considers
appropnate

The court shall give to the jury such explanation and
nstruction concerning the matter thus submitted as may be
necessary to enable the jury to make 1ts findings upon each
tssue  [f in so doing the court omits any 1ssue of fact raised by
the pleadings or by the evidence, each party waives the right to
a trial by jury of the 1ssue se omtted unless before the jury
retires the party demands 1ts submusston to the Jury  As to an
1ssue omitted without such demand the court may make a
finding, or, 1f 1t fails to do so, 1t shall be deemed to have made
a finding in accord with the pudgment on the special verdict

2)

Instructions  The court must mnstruct the jury to
enable it to make 1ts findings on each submutted 1ssue

(3) [Issues Not Subnutted A party waives the nghttoa
Jury tnal on any tssue of fact raised by the pleadings
or evidence but not submutted to the jury unless,
before the jury retires, the party demands iis
submission to the jury If the party does not demand
submission, tFhe court may make a finding on theany
1ssuc-emtted-withouta-demand; 1 the count makes
no finding, it 15 constdered to have made a finding

consistent with tts judgment on the special verdict

Civil Rules 38-63
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Rule 49

{(b) General Verdict Accompanied by Answer to
Interrogatories. The court may submut to the jury, together
with appropnate forms for a general verdict, written
iaterrogatories upon one or more 1ssues of fact the decision of
which 1s necessary to a verdict  The court shall give such
explanation or mstruction as may be necessary to enable the
Jury both to make answers to the interrogatones and to render
a general verdict, and the court shatl direct the jury both to
make written answers and to render a general verdict When
the general verdict and the answers are harmomous, the
appropriate yjudgment upon the verdict and answers shall be
entered pursuant to Rule 58 When the answers are consistent
with each other but one or more 15 inconsistent with the
general verdrct, judgment may be entered pursuant to Rule 58
in accordance with the answers, notwithstandiag the general
verdict, or the court may return the jury for further
consideration of its answers and verdict or may order a new
trial  When the answers are inconsistent with each other and
one or more 15 hikewise inconsistent with the general verdict,
Judgrent shall not be entered, but the court shall return the
Jury for further consideration of its answers and verdict or shail
order a new tnat

(b) General Verdict with Answers to Written Questions

Interrogatories.

(1) In General The court may submit to the jury forms
for a general verdct, together with writlen questions
snterrogatones on one or more 1ssues of fact that must
be decided by the jury The court must instruct the
Jury to enable 1t to render a general verdict and

answer the questions snterregatertes 1n writing, and
must direct the jury to do both

(2) Verdict and Answers Consistent. When the general
verdict and the answers are consistent, the court must
approve, for entry under Rule 58, an appropnate
Judgment on the verdict and answers

(3) Answers Inconsistent with the Verdict. When the
answers are consistentt with each other but one or
more 15 incensistent with the general verdict, the court
may

(A) approve, for entry under Rule 58, an appropniate
Judgment according to the answers,
notwithstanding the general verdict,

(B) direct the jury to further consider its answers and
verdict, or

(C) order a new inal

(4) Answers Inconsistent with Each Other and the
Verdict When the answers are inconsistent with each
other and one or mote 15 also inconsistent with the
general verdict, judgment must not be entered,
nstead, the court must direct the jury to further
consider its answers and verdict, or must order a new
trial

COMMITTEE NOTE

The language of Rule 49 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and termunology consistent throughout
the rules These changes are mtended to be stylistic only.
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Rule 50

Rule 50. Judgment as a Matter of Law in Jury Trials;
Alternative Motion for New Trial; Cenditional
Rulings

(a)

Judgment as a Matter of Law,

(1) 1f dunng a tnal by jury a party has been
fully heard on an 1ssue and there 1s no legally
sufficient evidentiary basis for a reasonable jury to
find for that party on that i1ssue, the court may
determine the 1ssue against that party and may grant
a motion for judgment as a matter of law against
that party with respect to a claim or defense that
cannot unider the controlling law be maintained or
defeated without a favorable finding on that 1ssue

(2) Motions for judgment as a matter of law
may be made at any time before submussion of the
case to the jury Such a motion shall specify the
Judgment sought and the law and the facts on which
the moving party 1s entitled to the judgment

Rule 50. Judgment as a Matter of Law in a Jury
Trial; Alternative Motion for a New
Trial; Conditional Ruling

(a) Judgment as a Matter of Law,

(1) in General 1f a party has been fully heard on an 1ssue
during a jury tnal and the court finds that a reasonable
Jury would not have a legally sufficient evidentiary
basis to find for the party on that 15sue, the court may

{(A) resolve determune’ the Issue agamst the party, and

{B) grant a motion for judgment as a matter of law
against the party on a claim or defense that, under
the controlling law, can be maintained or defeated
only with a favorable finding on that 1ssue

(2) Moten A motion for judgment as a matter of law
may be made at any time before the case 15 submtted
to the Jury  The motion must specify the yudgment
sought and the law and facts that entitle the movant to

the judgment

1 The Style Subcommuttee suggests that the Advisory Commuttee consider whether the change from “determung” to “resolve”
15 substantive  Cooper: No one word 15 perfect, "resolve” may be the best The present rule, dating only from 1993, says
"determine " An earlier style suggestion substituted "decide * "Decide” 1s awkward because the theory of the directed
verdict 15, at least on one sense, that there s nothing to "decide” The yjudge would be equally obliged to rule i the same way
1f the case were being tned without a jury "Determine” 1s onty a bit better [t may help to reflect on the hustory 1n 1963
Rule 50(a) was amended by adding a new final sentence "The order of the court granting a motion for a directed verdict 1s
effective without any assent of the jury * The purpose was to end the demeaming nitual of telhing the jury what they must do
{and disregarding what they did 1if they disobeyed) Thns statement was deteted in 1991, presumably as no longer needed It
was only 1n 1993 that the rule was amended to include "the court may determine the i1ssue against that party " The
Committee Note does not explan this change  In asking whether there 1s a substantive change, we should remember that
Rule 50(a)(1) 1s not designed to define or restate the directed-verdict standard It means only to invoke the standard as

defined by the decisions

Civil Rules 38-63
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Rule 50

(b} Renewing Motion for Judgment After Trial;
Alternative Motion for New Trial. If, for any reason, the
court does not grant a motion for judgment as a matter of law
made at the close of all the evidence, the court s constdered
to have submutted the action to the jury subject to the court’s
later deciding the legal questions raised by the motion The
movant may renew 1ts request for jJudgment as a matter of law
by filing a motion no later than 10 days after entry of
i judgment—and may alternatively request a new trial or join a
motion for a new tnal under Rule 59 in ruling on a renewed
motion, the court may

(1) 1f a verdict was returned
(A) ailow the judgment to stand,
(B) order a new tnal, or

(C) direct entry of judgment as a matter of
law, or
(2) if no verdict was returned
{A) order a new tnal, or

(B) direct entry of judgment as a matter of
law

(b} Renewing the Motion After Trial; Alternative Motion
for a New Trial. If the court does not grant a motion for
judgment as a matter of law made at the close of all the
evidence, the court 15 constdereddeemed to have subnutted
the achon to the jury subject to the court’s later deciding the
legal questions raised by the motion  No later than 10 days
after the entry of judgment, the movant may file a renewed
motion for judgment as a matter of law and may include in
the motion” an alternative or joint request for a new tnal
under Rule 59 The-movantmay renew Hsrequestfor
judgmentasamatter of- law by filinga motionno-later than
10-days-after the-entr-ofudpment—and-mayallernatively

requesta-new-trial ortoramoton-foranew tnal under
Rule-39-In ruling on the a renewed motion, the court may

1)

allow judgment on the verdict, 1f the jury returned a

verdict,
(2) order a new trial, or
(3) durect the entry of judgment as a matter of law

Kimble (late note) We should omut "in the mouon " Cooper: We do not need "m the motion,” but 1t helps by making clear
two things -- the new-tmal request must be made by motion, and it need not be made by a separate motion
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Matter of Law; Conditional Rulings; New Trial Motion.

Civil Rules 38-63

Rule 50

(¢) Granting Renewed Motion for Judgment as a

(1) if the renewed motion for judgment as a
matter of law 15 granted, the court shall also rule on the
motion for a new trial, if any, by determining whether 1t
should be granted 1f the judgment 1s thereafter vacated
or reversed, and shall specify the grounds for granting or
denying the motion for the new trial  1f the motion for a
new tnal 15 thus conditionally granted, the order thereon
does not affect the finality of the judgment [n case the
motion for a new trial has been conditionally granted
and the judgment 1s reversed on appeal, the new trial
shall proceed unless the appellate court has otherwise
ordered In case the motion for a new trial has been
conditionatly demed, the appellee on appeal may assert
error (n that demal, and 1f the judgment 1s reversed on
appeal, subsequent proceedings shall be 1n accordance
with the order of the appeliate court

{2) Any motion for a new trial under Rule 39 by a
party against whom judgment as a matter of law 15
rendered shall be filed no fater than 10 days after entry
of the judgment

(¢) Granting the Renewed Motion; Conditional Ruling on a
Motion for a New Trial.

1

2

In General 1f the court grants a renewed motion for
Judgment as a matter of law, 1t must also conditionally
rule on any motion for a new tnal by determining
whether a new tnal should be granted if the yudgment
ts later vacated or reversed The court must state the
grounds for conditionally granting or denying the
motwon for a new tnal

Effect of a Conditional Ruling Conditionally
granting the motion for a new tnial does not affect the
Judgment’s finahty, tf the judgment ts reversed, the
new trtal must proceed unless the appellate court
orders otherwise If the motion for a new tnal 1s
condinonally demed, the appellee may assert error in
that demial, and 1f the judgment 15 reversed, the case
must proceed 1 accordance with the appellate court’s
order

Time for a Losing Party’s New-Trial Motion. Fimiagz
of-the-Motienfor-a New-Trial, Any motion for a new
trnal under Rule 39 by a party agawnst whom judgment
as a matter of law 1s rendered must be filed no later
than 10 days after the entry of the judgment

29
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Rule 50

(d) Same: Denial of Motion for Judgment as a (e}ey  Denying the Motion for fudgment as a Matter of
Matter of Law. If the motion for judgment as a matter of Law; Reversal on Appeal. [fthe court demes the
law 15 denied, the party who prevailed on that motion may, as motion for judgment as a matter of law, the prevailing
appeliee, assert grounds entitling the party to a new trial in party may, as appellee, assert grounds entithng 1t to a
the event the appellate court concludes that the trial court new trial should the appellate court conclude that the
erred in denying the motion for judgment If the appellate trial court erred i denying the motion  If the appellate
court reverses the judgment, nothing in this rule precludes it court reverses the judgment, 1t may order a new tnal,
from deternuming that the appellee 1s entitled to a new mal, or direct the trial court to determine whether a new tral
from directing the tnal court to determine whether a new trial should be granted, or direct the entry of judgment
shall be granted

i
|

COMMITTEE NOTE

The language of Rule 50 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules These changes are intended to be stylistic only.

Former Rule 50(b) stated that the court reserves ruling on a motion for judgment as a matter
of law made at the close of all the evidence “[i]f, for any reason, the court does not grant” the
mofion. The words “for any reason” reflected the proposition that the reservation 1s automatic
and mescapable. The ruling 1s reserved even 1f the court explicitly denies the motion The same
result follows under the amended rule. If the motion is not granted, the ruling 15 reserved

Amended Rule 50{de) identifies the appellate court’s authority to direct the eatry of
judgment. This authonty was not descnibed in former Rule 50(d), but was recogmzed in
Weisgram v Mariey Co , 528 U S. 440 (2000), and 1in Neely v Martin K. Eby Construction
Company, 386 U.S. 317 (1967). When Rule 50(d) was drafted in 1963, the Commuttee Note
stated that “[s]ubdivision (d) does not attempt a regulation of all aspects of the procedure where
the motzon for judgment n.o v. and any accompanying motion for a new trial are demed * * *
Express recognition of the authornity to direct entry of judgment does not otherwise supersede this
caution.
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; Rule 51. Instructions to Jury; Gbjections;

| Preserving a Claim of Error

Rule 51

Rule 51. Instructions to the Jury; Objections;
Preserving a Claim of Error

{a) Requests

(1) A party may, at the close of the evidence or at
an earher reasonable time that the court directs, file and
furnish to every other party wnitten requests that the court
mstruct the jury on the law as set forth in the requests

(2) After the close of the evidence, a party may

(A) file requests for mstructions on 1ssues that
could not reasonably have been anticipated at an
earhier time for requests set under Rule 51¢a)(1), and

(B) with the court’s permussioen file untimely
requests for instructions on any 1ssue

{a) Reguests.

(1) Before or at the Close of the Evidence At the close
of the evidence or at any earher reasonable time that
the court ordersédsrects, a party may file and furnish to
every other party wrtten requests for the jury
instructions it wants the court to give

After the Close of the Evidence. After the close of
the evidence, a party may

2

(A) file requests for instructions on issues that could
not reasonably have been anticipated by an
earlier time that the court set for requests, and

(B) with the court’s permmssion, file untimely
requests for instructions on any 1ssue

{b) Instructions. The court

(1) must inform the parties of its proposed
instructions and proposed action on the requests before
instructing the yjury and before final jury arguments,

| {2) must give the parties an opportunity to object
! on the record and out of the jury’s heanng to the

i praposed mstructions and actions on requests before the
| nstructions and arguments are delivered, and

(3} may mstruct the jury at any tume after tnal
begins and before the jury 15 discharged

Civil Rules 38-63

(b) Instructions.
The court

(1) must inform the parties of its proposed nstructions
and proposed action on the requests before instructing
the jury and before final jury arguments,

{2} must give the parties an opportunity to object on the
record and out of the jury’s hearing before the

mstructions and arguments are delivered, and

€)

may nstruct the jury at any ume before the jury 1s
discharged
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{¢) Objections.

failure to give an instruction must do so on the record,
stating dhstinctly the matter objected te and the grounds
of the cbiection

(1) A party who objects to an instruction or the

(2) An objection s tumely 1f

(A) apanty that has been informed of an
wnstruchion or action on a request before the jury 1s
instructed and before final jury arguments, as
provided by Rule 51(b)(1), objects at the
opportunity for objection required by Rule 51{b)}2),
or

(B) a party that has not been informed of an
instruction or action on a request before the tme for
objection provided under Rule 51(b){2) objects
promptly afier learming that the instruction or
request will be, or has been, given or refused

(d) Assigning Error; Plain Error.

(1) A party may assign as error

(A) an error 1n an mstruction actually given (f
that party made a proper objection under Rule
50{c), or

(B) a faiture to give an instruction 1f that party
made a proper request under Rule 51(a), and —
unless the court made a defimtive ruling on the
record rejecting the request —- also made a
proper objection under Rule 51(c)

(2) A court may consider a plain error in the
nstructions affecuing substantial nghts that has not
been preserved as requered by Rule 51{d){(1){(A)or
(B)

j

Rule 51

(¢} Objections.

(1) How to Make. A party who objects to a proposed
mstruction or the farlure to give an instruchion must do
50 on the record, stating distinctly the matter objected
to and the grounds for the objection

(2) When te Make An objection s timely if

(A) a party objects at the opportumty provided under
(b}2), or

(B) a party was not nformed of an struction or
action ot a request before the time to ob;ect
under (b)(2), and the party objects promptly after
learning that the instruction or request will be, or
has been, given or refused

(d) Assigning Error; Plain Error.
(1) Assigning Errer A party may assign as error

{A) an error wn an instruction actually given, if that
party properly cbiected under (c) madeaproper
objection, of

(B) a failure to give an instruction, if that party
properly requested 1t under (a) made-a-preper
requestunder{a) and — unless the court rgjected
the request 1n 2 defimitive ruling on the record —
also made-a properly objected objechonunder
©)

(2) Plain Error A court may consider a plamn error in the

mstructions that has not been preserved as required by
(d)(1) 1f the error affects substantial nights

COMMITTEE NOTE

The language of Rule 51 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and termmology consistent throughout
the rules. These changes are intended to be stylistic only.
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Rule 52

Rule 52. Findings by the Court; Judgment

on Partial Findings

Rule 52. Findings and Cenclusions in a
Nonjury Proceedings; Judgment on

Partial Findings

(a) Effect In all actions tried upon the facts without a jury
or with an advisory jury, the court shall find the facts specially
and state separately tts conclusions of law thereon, and
Judgment shall be entered pursuant to Rule 58, and 1n granting
ot refusing interlocutory imjunctions the court shatl simlarly
set forth the findings of fact and conclusions of law which
constitute the grounds of 1ts actton  Requests for findings are
not necessary for purposes of review  Findings of fact,
whether based on oral or documentary evidence, shall not be
set aside unless clearly erroneous, and due regard shall be
given to the opportunity of the tnal court to judge of the
crecibility of the witnesses  The findings of a master, to the
extent that the court adopts them, shall be considered as the
findings of the court It wall be sufficient if the findings of
fact and conclusions of law are stated orally and recorded 1n
open court following the close of the evidence or appear 1n an
opimon or memorandum of decision filed by the court
Findings of fact and conclusions of law are unnecessary on
decisions of motons under Rule 12 or 56 or any other motion
except as provided m subdivision (¢) of this rule

V]

Civil Rules 38-63

Kimble: cf 53(c} Global check for pairs

(a) Findings and Conclusions by the Court.

(1} In General In an action tried on the facts without a
Jury or with an advisory jury, the court must find the
facts specially and state its conclusions of law
separately The findings and conclusions may be
stated on the record after the close of the evidence, or
may appear 1n an opinion or 2 memorandum of
decision fited by the court  Judgment must be entered
under Ruie 58

(2) For gan Interlocutory Injunctions In granting or
refusing an interlocutory injunction, the court must
simlarly state the findings and conclusions that

support its action

(3) For g Motions The court 1s not required to state
findings or conclusions when ruling on a motion under
Rule 12 or Rute-56" or, unless these nules provide

otherwise, on any other motion

(4) Effect of a Master’s Findings A master’s findings,
to the extent adopted by the court, must be considered

the court’s findings

(5) Questioning the Evidentiary Support A party may
later question the sufficiency of the evidence
supporting the findings, whether or not the party
requested findings, objected to them, moved to amend

them, or moved for partial findings

(6) Setting Aside the Findings. Findings of fact, whether
based on oral or other evidence, must not be set aside
unless clearly erroneous, and the reviewing court must
give due regard to the tnal court’s opportunity to

Judge the witnesses” credibihty 2

Kimble- Where else do we say this? Check for consistency Cooper: 1 do not think we refer to judging witness credibility
anywhere else  Certainly the present rule’s language — "to judge of the credibihity of the witnesses” --- does not appear

anywhere else
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(b) Amendment. On a party’s motion filed no later
than 10 days after entry of judgment, the court may amend 1ts
findings — or make additional findings — and may amend the
Judgment accordingly The motion may accompany a motion
for a new trial under Rule 59 When findings of fact are made
i actions tried without a pury, the sufficiency of the evidence
supporting the findings may be later questioned whether or not
1n the distnict court the party raising the question objected to
the findings, moved to amend them, or moved for partial
findings

(c) Judgment on Partial Findings. If during a tnal
without a jury a party has been fully heard on an 1ssue and the
court finds against the party on that 1ssue, the court may enter
Judgment as a matter of law against that party with respectto a
claim or defense that cannot under the controlling law be
matntained or defeated without a favorable finding on that
1ssue, or the court may dechne to render any judgment untit
the close of all the evidence  Such a judgment shall be
supported by findings of fact and conclusions of law as
required by subdivision (a) of this rule

(b)

Rule 52

Amended or Additional Findings. On a party’s metion
filed no later than 10 days after the entry of judgment, the
court may amend 1ts findings — or make addstional
findings — and may amend the judgment accordingly The
motion may accompany a motion for a new trrat under Rule
59

Judgment on Partial Findings. If a party has been fully
heard on an 1ssue during a nenjury trial and the court finds
against the party on that 1ssue, the court may enter
Judgment agamnst the party on a claim or defense that,
under the controiling law, can be maintained or defeated
only with a favorable finding on that tssue  The court may,
however, decline o render any jndgment until the close of
the evidence A judgment on partial findings must be
supported by findings of fact and conclusions of law as
required by (a)

COMMITTEE NOTE

The language of Rule 52 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only

Former Rule 52(a) said that findings are unnecessary on decisions of motions “except as
provided 1n subdivision (¢) of this rule.” Amended Rule 52(a)(3) says that findings are
unnecessary “unless these rules provide otherwise ” This change reflects provisions n other
rules that require Rule 52 findings on deciding motions Rules 23(e), 23(h), and 54(d)(2)(C) are

examples.

Amended Rule 52(a)(5) includes provisions that appeared 1n former Rule 52(a) and 52(b).
Rule 52(a) provided that requests for findings are not necessary for purposes of review. It
applied both 1n an action tried on the facts without a jury and also in granting or refusing an
interlocutory injunction. Rule 52(b), applicable to findings “made in actions tried without a
Jury,” provided that the sufficiency of the evidence might be “later questioned whether or not 1n
the district court the party raising the question objected to the findings, moved to amend them, or
moved for partial findings 7 Former Rule 52(b) did not explicitly apply to decisions granting or
refusing an interlocutory injunction. Amended Rule 52(a)(5) makes explicit the application of
this part of former Rule 52(b) to interlocutory injunction decisions

Former Rule 52(¢) provided for judgment on partial findings, and referred to 1t as “judgment
as a matter of law ” Amended Rule 52(c) refers only to “judgment,” to avold any confusion with
a Rule 50 judgment as a matter of law 1n a jury case. The standards that govern judgment as a
matter of law 1n a jury case have no bearing on decision under Rule 52(c)
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Rule 53. Masters

(a) Appointment

(1 Unless a statute provides otherwise, a
court may appoint a master only to

(A) perform duties consented to by the
parties,

{B) hoid tnal proceedings and make or
recommend findings of fact on 1ssues to be
decided by the court without a yury 1f appointment
is warranted by

(1} some exceptional condition, or

() the need to perform an
accounting or resotve a difficult computation
of damages, or

(C) address pretrial and post-trial matters
that cannot be addressed effectively and timely by
an avatlable distnct judge or magistrate judge of
the district

Rule 53

Rule 53. Masters

(a) Appointment,

(1) Scope Unless a statute provides otherwise, a court
may appoint a master only to-

(A) perform duties consented agreed to by the
parties,

(B) hold tnal proceedings and make or recommend
findings of fact on 1ssues to be decided without
a jury 1f appointment 15 warranted by

(i) some exceptional condition, or

(ii) the need to perform an accounting or
resolve a difficult computation of
damages, or

{C) address pretnal and posttnal matters that
cannot be addressed effectively and timely
addressed by an available distnet judge or
magstrate judge of the distnct

(2) A master must not have a relationship to the
parties, counsel, action, or court that would require
disqualification of 4 pudge under 28 U § C § 455 unless the
parties consent with the court’s approval to appointment of a
particular person after disclosure of any potential grounds
for disqualification

(3) In appointing a master, the court must consider the
fairness of imposing the likely expenses on the parties and
must protect against unreasonable expense or delay

(2) Disqualification A master must not have a
refattonship to the parties, attorneys, action, or court
that would require disqualification of a judge under
28 U S C § 455, unless the parues, with the court’s
approval, consent agree to the appormntment after the
master discloses any potential grounds for
disqual:fication

(3) Possible Expense or Delay In appointing a master,
the court must constder the fairness of imposing the
hkely expenses on the partics and must protect
against unreasonable expense or delay
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Rule 53

{b) Order Appointing Master. (b} Order Appointing a Master.

(1) Notice. The court must give the parttes notice {1} Neonce. Before appointing a master, the court must
and an opportunity to be heard before apponting a give the parties notice and an opportumty to be heard
master A party may suggest candidates for appomtment Any party may suggest candudates for appomtment

(2) Contents. The order appomnting a master must (2) Contents. The appomnting order appetnting-a-master
direct the master to proceed with all reasonable diligence must direct the master to proceed with all reasonable
and must state chligence and must state

(A) the master’s duties, including any {A) the master’s duties, including any investiganon
investigation or enforcement duties, and any hmuts or enforcement duties, and any limits on the
on the master’s authonty under Rule 53(c), master’s authority under (¢},

(B) the circumstances — 1f any -— mn which (B) the circumstances, 1f any, in which the master
the master may communicate ex parte with the court may communicate ex parte with the court ora
or 4 party, party,

(C) the nature of the matenals to be preserved | (C) the nature of the matenals to be preserved and
and filed as the record of the master’s activities, filed as the record of the master’s activities,

{D) the time himits, method of filing the {D) the ttme himuits, method of filing the record,
record, other procedures, and standards for other procedures, and standards for reviewing the
reviewing the master’s orders, findings, and master’s orders, findings, and recommendations,
recommendations, and and

(E) the basis, terms, and procedure for fixing (E) the basis, terms, and procedure for fixing the

the master’s compensation under Rule 53¢h) 3 master’s compensation under (h)
! (3) Entry of Order. The court may enter the (3) IssuingEntry. The court may 1ssucenter the order
order appointing a master only after the master has filed only after
an affidavit disclosing whether there ts any ground for
disqualification under 28 U S C § 455 and. 1 a ground (A) the master files an affidavit disclosing whether
for disqualification 1s disclosed, afier the parties have there 15 any ground for disqualification under 28
consented with the court’s approval to waive the USC 4455, and
disqualification (B) 1f a ground 1s disclosed, the parties, with the
court’s approval, agreete waive the
; (4) Amendment. The order appointing a master disqualification
may be amended at any tume after notice to the parties,
and an opportunity to be heard {(4) Amendment. The order may be amended at any time
after notice to the parties and an opportunity to be
heard !

Kimble: (Jate note) We should change the heading to " Amending,” consistent with the change in (3)
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Rule 53

(¢) Master’s Authority. Unless the appointing order
expressly directs otherwise, a master has authonty to regulate
all proceedings and take all appropnate measures to perform
farrly and efficiently the assigned duttes  The master may by
order impose upon a party any noncontempt sanction provided
by Rule 37 or 45, and may recommend a contempt sanction
against a party and sanctions against a nonparty

(¢} Master’s General-Authority.

(1) _In General, Unless the appointing order directs
otherwise, a master may do the following regulate all
proceedings, and take all appropriate measures to
perform the assigned duties farly and effictently,
and, 1f conducting an evidentiary hearing. exercise the
appointing court’s power to compel, take, and record
evidence  Fhe-mastermay by ordecnpose-on-a-party
any nencontempt-sanctenprovided-by Rede 37 or435;
and-may-recommend-a-conterpi-senctionagamsta
party-and sanctionsagamst a-nonparby-

(2) Sanctions. The master may by order impose on a
party any noncontempt sanction provided by Rule 37
or 45, and may recommend a contempt sanction

against a party and sanctions against a nonparty

(d} Evidentiary Hearings. Unless the appointing order
expressly directs otherwise, a master conducting an
evidentiary hearing may exercise the power of the appomting
court to compel, take, and record evidence

(e} Master’s Orders. A master who makes an order
must file the order and promptly serve a copy on each party
The clerk must enter the order on the docket

(f) Master’s Reports. A master must report to the
court as required by the order of appointment The master
must file the report and promptly serve a copy of the report on
: each party unless the court directs otherwise

{dXe) Master’s Orders. A master who 1ssuesmalkes an order
must file it and promptly serve a copy on each party The clerk
must enter the order on the docket

(e} Master’s Reports. A master must report to the court
as required by the appointing order The master must
file the report and promptly serve a copy on each party

unless the court ordersdireets otherwise
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(g} Action on Master’s brder, Report, or

Recommendations.

(1) Action. Inacting on a mastet’s order, report,
or recommendations, the court must afford an
opportunity to be heard and may receive evidence, and
may adopt or affirm, modify, wholly or partly reject or
reverse, or resubmit to the master with instructions

(2) Time To Object or Move. A party may file
objections to — or a motion to adopt or modify — the
master’s order, repon, or recommendations no later than
20 days from the ttime the master’s order, report, or
recommendations are served, unless the court sets a
different nme

{3) Fact Findings. The court must dectde de novo
all objections to findings of fact made or recommended
by a master unless the parties stipulate with the court’s
consent that

(A) the master’s findings will be reviewed for
clear error, or

(B) the findings of a master appointed under
Rule 53(a)(i KA) or {C) will be finat

(4) Legal Conclusions, The court must decide de
novo all objections to conclusions of law made or
recommended by a master

(5) Procedural Matters. Unless the order of
appointment establishes a different standard of review,
the court may set aside a master’s ruling on a procedurat
matter only for an abuse of discretion

(fg) Action on the Master’s Order, Report, or

Rule 53

Recommendations.

(1) Opportunity for a Hearing; Action in General,

Aefron~In acting on a master’s order, report, or
recommendations, the court must give the parties an
opportumty to be heard, may receive evidence, and
may adopt or affirm, modify, wholly or partly reject or
reverse, or resubmit to the masier with instructions

(2) Time to Object or Move to Adopr or Modify. A party
may file objections to — or a motion to adopt or
modify — the master’s order, report, or
recommendations no later than 20 days afier a copy s
served, unless the court sets a different time

(3) Reviewing Factual Findings. The court must decide
de novo alf objections to findings of fact made or
recommended by a master, unless the parties, with the
court’s approval, stipulate agree that

(A) the findings will be reviewed for clear error, or i

(B) the findings of a master appointed under
(aY( 1)(A) or (C) will be final

(4) Reviewing Legal Conclusions. The court must decide
de novo all objections to conclusions of law made or
recommended by a master

(5) Rewviewrng Procedural Matters. Unless the
appoiniing order establishes a different standard of
review, the court may set aside a master’s ruling ott a
procedural matter only for an abuse of discretion
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{(h) Compensation.

(1) Fixing Compensation. The court must fix the
master’s compensation before or after judgment on the
basis and terms stated in the order of appointment, but
the court may set a new basis and terms after notice and
dn opportunity to be heard

(2) Payment. The compensation fixed under Rule
53(h¥W 1} must be paid eather

(A) by a party or partics, or

{B) from a fund or subject matter of the action
withun the court’s control

(3) Allocation. The court must allocate payment
of the master’s compensation among the parties after
considering the nature and amount of the controversy, the
means of the parties, and the extent to which any party 1s
more responsible than other parties for the reference to a
master An intenm allocation may be amended to reflect
a decision on the merits

(gh) Compensation.

Rule 53

(1) Fixing Compensation. Before or after judgment, the
court must fix the master’s compensation on the basis
and terms stated in the appomting order, but the court
may set a new basis and terms after notice and an
opportuntty to be heard

(2} Payment. The compensation must be paid erther
(A) by a party or parties, or

(B) from a fund or subject matter of the action within
the court’s control

(3) Allecating Payment. The court must allocate
payment among the parties after considering the
nature and amount of the controversy, the parties’
means, and the extent to which any party 1s more
responsible than other parties for the reference to a
master An interim allocatton may be amended to
reflect a decision on the ments

Appointing a Magistrate Judge. A magistrate judge

(h)(®)

(i) Appointment of Magistrate Judge. A magstrate 15 subject to this rule only when the order referming a
Judge 15 subject to this rule onty when the order refernng a matter to the magistrate judge states that the reference
matter to the magistrate judge expressly provides that the 15 made under this rule
reference 15 made under this rule

COMMITTEE NOTE

The language of Rule 53 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.
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VII. JUDGMENT
Rule 54. Judgments; Costs

Rule 54

TITLE VI1. JUDGMENT
Rule 54, Judgment; Costs

(a) Definition; Form. “Judgment” as used in these
ruies includes a decree and any order from which an appeal
lies A judgment shall not contamn a recital of pleadings, the
report of a master, or the record of prior proceedings

(b) Judgment Upon Multiple Claims or Involving
Multiple Parties. When more than one claim for relief ts
presented m an action, whether as a claum, counterclaim,
cross-claimn, or third-party claim, or when multiple partics are
involved, the court may direct the entry of a final judgment as
to one or more but fewer than all of the claims or partics only
upon an expiess determination that there 13 no just reason for
delay and upon an express direction for the entry of judgment
Ini the absence of such determuination and direchion, any order
or other form of decision, however designated, which
adjudicates fewer than all the claims or the nghts and
habihties of fewer than all the parties shall not terminate the
action as to any of the claims or parties, and the order or other
form of decision 1s subject to revision at any tume before the

entry of judgment adjudicating all the claims and the rights
and habilihies of all the parties

Crvil Rules 38-63 40

(a) Definition; Form. “Judgment” as used in these rules
wncludes a decree and any order from which an appeal hes
A judgment must not include recitals of pleadings, a
master’s report, or a record of prior proceedings

(b) Judgment on Multiple Claims or Involving Multiple
Parties. When an action presents more than one clavm for
relief -— whether as a clawm, counterclaim, crossclaim, or
third-party claim — or when multiple parties are involved,
the court may enter a final judgment as to er one or more,
but fewer than all, claims or parties only 1f the court
expressly determines that there 15 no just reason for delay
Otherwise, any order or other decision, however
designated, that adjudicates fewer than all the claims or the
rights and habilities of fewer than all the parties does not
end the action as to any of the claims or parties and may be
revised at any tume before the court enters judgment
adjudicating alt the claims and all the parties’ nights and
habihities
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Rule 54

(¢) Demand for Judgment. A judgment by default
shalt not be different in kind from or exceed in amount that
prayed for in the demand for judgment Excepl as to a party
agamst whom a judgment 15 entered by default, every final
Judgment shall grant the rehef to which the party in whose
favor it 1s rendered 15 entitled, even if the party has not
demanded such relief in the party’s pleadings

()

Demand for Judgment; Relief to Be Granted. A default
Judgment must not differ in kund from, or exceed in
amount, what 1s demanded 1n the pleadings Every other
final judgment should grant the relief to which each party 1s
entitled, even if the party has not demanded that relief i its
pleadings

(d) Costs; Attorneys’ Fees.

(1) Costs Other than Attorneys’ Fees. Except i
when express provision therefor 1s made either in a !
statute of the Umited States or in these rules, costs other
than attorneys’ fees shalt be allowed as of course to the
prevatling party unless the court otherwise directs, but
costs against the United States, its officers, and agencies
shall be imposed only to the extent permitted by law
Such costs may be taxed by the clerk on one day’s notice
On motion served within 5 days thereafter, the action of
the ¢clerk may be reviewed by the court

{2) Attorneys’ Fees.

(A) Claims for attorneys’ fees and related
nontaxable expenses shall be made by motion unless
the substantive law governing the action provides
for the recovery of such fees as an element of
damages to be proved at tnal ;

(B) Unless otherwise provided by statute or
order of the court, the motion must be filed no later
than 14 days after entry of judgment, must specify
the judgment and the statute, tale, or other grounds
entithing the moving party to the award, and must
state the amount or provide a fawr estimate of the
amount sought [f directed by the court, the motion
shall also disclose the terms of any agreement with
respect to fees to be paid for the services for which
claim is made

1  Kimbie: global search for this senies Same order?
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{d)

Costs; Attorney’s Fees.

(1) Costs Other Than Attorney’s Fees. Unless a federal
statute, these rules, or a court order provides
otherwise,! costs — other than attorney's fees —
should be allowed to the prevailing party But costs
agamnst the Umted States, 1ts officers, and 1ts agencies
may be imposed only to the extent allowed permtted
by law The clerk may tax costs on one day’s notice
On motion served within the next 5 days, the court
may review the clerk’s action

(2) Atnterney’s Fees.

(A) Claim to Be by Moton A claim for attorney’s
fees and related nontaxable expenses must be
made by motion untess the substantive law
requires those fees fo be proved at tnal as an
element of damages

(B) Tumng and Contents of the Motiorn Unless a
statute or a court order provides otherwise, the

motion must

(i} be filed no later than t4 days after the entry
of judgment,

(i) specify the judgment and the statute, rule, or
other grounds entitling the movant to the

award,

(iii) state the amount sought or provide a fair
estimate of 1t, and

(iv) disclose, if the court so ordersetreets, the
terms of any agreement about fees for the
services for which_the claim 1s made
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(C) On request of a party or class member, the
coutt shall afford an opportunity for adversary
submissions with respect to the motion in
accordance with Rule 43(e) or Rule 78 The court
may deterrmne 1ssues of hability for fees before
recerving submissions bearing on 1ssues of
evaluation of services for which hability 1s imposed
by the court  The court shall find the facts and state
its conclusions of law as provided 1n Rule 52(a)

(D) By local rule the court may establish
special procedures by which 1ssues relating to such
fees may be resolved without extensive evidentiary
hearings In addition, the court may refer 1ssues
relating 1o the value of services to a special master
under Rule 53 wathout regard to the provisions of
Rule 53(a){1) and may refer a motion for attorneys’
fees to a magistrate Judge under Rule 72(b) as 1f it
were a dispositive pretnal matter

(E) The provisions of subparagraphs (A)
through (D) do net apply to claims for fees and
expenses as sanctions for violations of these rules or
under 28U S C § 1927

©

D)

(E)

Rule 54

Proceedings Subject to Rule 23(h), the count
must, on a party’s request, give an opportunity
for adversary submuissions on the motion in
accordance with Rule 43(e) or Rule 78 The
court may decide issues of hatabity for fees
before recerving submussions on relatirg-te the
value-evaluation of services The court must find
the facts and state 1ts conclusions of law as
provided in Rule 52(a)

Special Procedures by Local Rule; Reference
to a Master By local rule, the court may
establish special procedures to resolve fee-related
1ssues without extensive evidentiary hearings
Also, the court may refer 1ssues concerning the
value of services to a special master under Rule
53 without regard to the himutations of Rule
53(a)(1), and may refer a motion for attorney’s
fees to a magisirate judge under Rule 72({b) as 1f
1t were a dispositive pretnal matter

Exceptions. Subparagraphs (A)-(D} do not
apply to claims for fees and expenses as
sanctions for violating these rules or as sanctions
under 28 U.S C § 1927

COMMITTEE NOTE

The language of Rule 54 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only

Former Rule 54(b) required two steps to enter final judgment as to fewer than all claims
among all parties The court must make an express determination that there 1s no just reason for
delay and also make an express direction for the entry of judgment Amended Rule 54(b)
eliminates the express direction for the entry of judgment. There 15 no need for an “express
direction” when the court expressly determines that there is no just reason for delay and enters a
final judgment.

The words “or class member” have been removed from Rule 54(d)}(2){C) because Rule
23(h}2) now addresses objections by class members to attorney-fee motions Rule 54(d)(2)(C)
1s amended to recognize that Rule 23(h) now controls those aspects of attorney-fee motions 1n
class actions to which 1t 1s addressed
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Rule 55, Default

Rule 55, Default; Default Judgment

(a) Entry. When a party against whom a judgment for
afftrmative relief1s sought has failed to plead or otherwise
defend as provided by these rules and that fact 1s made to
appear by affidavit or otherwise, the clerk shall enter the
party’s default

(b) Judgment. Judgment by default may be entered as
follows

(1) By the Clerk. When the plamtiff’s claim
against a defendant 1s for a sum certain or for a sum
which can by computation be made certamn the clerk
upon request of the plaintiff and upen atfidavit of the
amount due shall enter judgment for that amount and
costs against the defendant, 1f the defendant has been
defaulted for failure to appear and 1s not an infant or
incompetent person

{2) By the Court. In all other cases the party
entitled to a judgment by default shall apply to the court
therefor, but no judgment by default shall be entered
against an infant or incompetent person unless
represented tn the action by a general guardian,
commuttee, conservator, or other such representative who
has appeared therein  If the party against whom
Judgment by default 1s sought has appeared n the action,
the party (or, if appeanng by representative, the party’s
representative) shall be served with written notice of the
apphication for judgment at least 3 days prior to the
hearing on such application If; in order to enable the
court to enter judgment or to carry 1t into effect, i 1s
necessary to take an account or to determine the amount
of damages or to establish the truth of any averment by
evidence or to make an investigation of any other matter,
the court may conduct such heanngs or order such
references as it deems necessary and proper and shall
accord a nght of tnal by jury to the parties when and as
required by any statute of the United States

(a) Entering a Default. When a party against whom a
Judgment for affirmative relief 1s sought has farled to plead
or otherwise defend, and that farlure 1s shown by affidavit
or otherwise, the clerk must enter the party’s default

(b) Entering a Default Judgment.

(1) By the Clerk. If the plamtiff’s claim 1s for a sum
certain or a sum that can be made certain by
cormaputation, the clerk — on the plaintiff™s request,
with an affidavit showing the amount due — must
enter Jjudgment for that amount and costs against a
defendant whe has been defaulted for not appeanng
and who 1s nesther a minor nor an incompetent person

(2) By the Court. [n all other cases, the party must apply
for a default judgment A default jJudgment may be
entered against a minor or meompetent person only 1f
represented by a general guardian, conservator, or
other like fiduciary who has appeared If the party
agamst whom a default judgment 1s sought has
appeared personally or by a representative, that party
or its representative must be served with wntten notice
of the application at least 3 days before the heanng
The court may conduct heanngs or make referrals —
preserving any federal statutory nght to a jury tnal —
when, to enter or effectuate judgment, 1t needs to

(A)
(B)
©

conduct an accounting,
determune the amount of damages,

establish the truth of any allegationavesment by
evidence, or

(D)

investigate any other matter
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(c) Setting Aside Default. For good cause shown the
court may set astde an entry of default and, 1f a jJudgment by
default has been entered, may likewise set 1t aside in

(d) Plaintifis, Counterclaimants, Cross-Claimants,
The provisions of this rule apply whether the party entitled to
the judgment by default 1s a plaintiff, a third-party plaintiff, or
a party who has pleaded a cross-claim or counterclaim  In all
cases a judgment by default 1s subject to the hmitations of
Rule 54(c)

accordance with Rule 60(b) i

Rule 55

(¢) Setting Aside a Default or a Default Judgment. The
court may set aside an entry of default for good cause, and
it may set asile a default judgment under Rute 60(b)

(¢) Judgment Against the United States. No
judgment by default shall be entered against the United States
or an officer or agency thereof unless the claimant establishes
a claim or nght to refief by evidence satisfactory to the court

(d) Judgment Against the United States. A default
judgment may be entered against the Umited States, 1ts
officers, or its agencies only 1f the claimant estabhshes a
clarm or night to relief by evidence that satisfies the court

COMMITTEE NOTE

The language of Rule 55 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only

Former Rule 55(a) directed the clerk to enter a default when a party failed to plead or
otherwise defend “as provided by these rules.” The implcation from the reference to defending
“as provided by these rules” seemed to be that the clerk should enter a default even 1f a party did
something showing an intent to defend, but that act was not specifically descnibed by the rules.
Courts 1n fact have rejected that imphcation. Acts that show an intent to defend have frequently
prevented a default even though not connected to any particular rule. “[Ajs provided by these
rules™ 1s deleted to reflect Rule 55(a)’s actual meaning

Amended Rule 55 omits former Rule 55(d), which included two provisions. The first
recognized that Rule 55 applies to described claimants The list was incomplete and
unnecessary Rule 55(a) applies Rule 55 to any party agamst whom a judgment for affirmative
relief 1s requested. The second provision was a redundant reminder that Rule 54(c) humits the

relief available by default judgment.
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Rule 56. Summary Judgment

Rule 56

Rule 56. Summary Judgment

(a) For Claimant. A party seeking to recover upon a
¢laim, counterclaim, or cross-claim or to obtain a declaratory
Judgment may, at any time after the expiration of 20 days
from the commencement of the action or after service of a
motion for summeary judgment by the adverse party, move
with or without supporting affidavits for a summary judgment
n the party’s favor upon atl or any part thercof

(a) By a Claiming Party. A party clauming relief may move,
wrth or without supporting affidavits, for summary
Judgment on all or part of the clatm  The motion may be
filed at anry time after_

(1) 20 days from commencement of the action, or

(2) afier the opposingadverse party serves a motion for
summary judgment

Civik Rules 38-63

(b) For Defending Party. A party agamnst whom a
claumn, counterclaim, or cross-clarm 1s asserted or a declaratory
judgment 15 scught may, at any time, move with or without
supporting affidavits for a summary judgment n the party’s
favor as to all or any part thereof

(b) By a Defending Party. A party against whom relief 1s
scught may move at any time, with or without supporting
affidavits, for summary yudgment on all or part of the

clam

{¢) Motior and Proceedings Thereon. The motion
shall be served at least 1} days before the ume fixed for the
hearing The adverse party prior to the day of hearing may
serve opposing affidavits  The judgment sought shatl be
rendered forthwith if the pleadings, depositions, answers to
interrogatortes, and admissions on file, together with the
affidavits, 1f any, show that there 1s no genuing tssue as to any
matenal fact and that the moving party 1s entitled to a
Judgment as a matter of law A summary judgment,
interlocuiory 1n character, may be rendered on the 1ssue of
hability alone although there 1s a genuine 1ssue as to the
amount of damages

45

(¢} Serving the Motion; Proceedings. The motion must be
served at least 10 days before the day set for the hearing
An opposingadverse party may serve opposing affidavits
before the hearing day The judgment sought should be
rendered tf the pleadimgs, the discovery and disclosure
matenats on file, and any affidavits show that there 1s no
genuine 1ssue as to any material fact and that the movant 1s

entitled to judgment as 2 matter of law
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(d) Case Not Fully Adjudicated on Motion. If on
motion under this rule judgment 1s not rendered upon the
whole case or for all the relief asked and a tnal 1s necessary,
the court at the heanng of the motien, by exarmining the
pleadings and the evidence before it and by interrogating
counsel, shall 1f practicable ascertain what matenal facts exist
without substantial controversy and what matenal facts are
actually and 1n good farth controverted It shall thereupon
make an order specifying the facts that appear without
substantial controversy, including the extent to which the
amount of damages or other rehief 1s not in controversy, and
directing such further proceedings in the action as are just
Upon the tnal of the action the facts so specified shall be
deemed established, and the trial shall be conducted
accordingly

(¢) Form of Affidavits; Further Testimony; Defense
Required. Supporting and opposing affidavats shall be made
on personal knowledge, shall set forth such facts as would be
admussible in evidence, and shall show affirmatively that the
affiant 1s competent to testtfy to the matters stated therein
Sworn or certified copies of all papers or paris thereof referred
to 10 an affidavit shall be attached thereto or served therewith
The court may permut affidavits to be supplemented or
opposed by depesitions, answers to interrogatones, or further
affidavits When a motion for summary judgment s made and
supported as provided wn this rule, an adverse party may not
rest upon the mere allegations or demals of the adverse party’s
pleading, but the adverse party’s response, by affidavits or as
otherwise provided in thus rule, must set forth specific facts
showing that there 1s a genuine 1ssue for tnal  If the adverse
party does not so respond, summary judgment, 1f appropnate,
shall be entered against the adverse party

e _—_—_——_
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Rule 56

{d) Case Not Fully Adjudicated on the Motion.

(1) Establishing Facts. 1f summary judgment 1s not
rendered on the whole action, the court should, to the
extent practicable, determine what matenial facts are
not genuinely at 1ssue The court should so determine
by examining the pleadings and evidence before 1t and
by interrogating the attorneys It should then
tssueenter an order spectfying what facts — including
iems of damages or other rehief — are not genuinely
at issue; neludingthe- amount-of damages-orother
relief The facts so specified must be treated as
estabhshed 1n the action

(2) Establishing Liabdity An interlocutory sumrmary
Judgment may be rendered on hability alone, evenif

there 1s a genuine 1ssue on the amount of damages

(e) Affidavits; Further Testimony.

(1) In General. A sSupporting ot and-opposing affidavits
must be made on personal knowledge, set outferth
facts that would be adnmussible 1n evidence, and show
that the affiant 1s competent to testify on the matters
stated If a paper or part of a paper 1s referred to in an
affidavit, a swomn or certified copy must be attached to
or served with the affidavit The court may pernut an

;
affidavit to be supplemented or opposed by i
i
|

depositions, answers to mterrogatortes, or additional
affidavits

(2) OpposingAdverse Party’s Obligation to Respond.
When a motion for summary judgment 1s properly
made and supported, an opposingadverse party may

not rely merely on allegations or deruals in its own

pleading, rather, its the-adverse-pary's response must
— by affidavits or as otherwise provided 1n this rule
— set outferth specific facts showing a genuine 1ssue
for tnal If the opposingadverse party does not so
respond, summary judgment should, 1f appropriate, be
entered against that party
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Rule 56

(f) When Affidavits Are Unavailable. Should 1t (f) When Affidavits Are Unavailable. 1f a party opposing
appear from the affidavits of a party opposing the motion that the motion shows by affidavit that, for specified reasons, it
the party cannot for reasons stated present by affidavit facts cannot present facts essential to justify 1ts opposiiion, the
essential to justify the party’s opposition, the court may refuse court may
the application for judgment or may order a continuance to b d h
permut affidavits to be obtained or depositions to be taken or (1} deny the motion,

discovery to be had or may make such other order as 1s just (2) order a continuance to enablepessat affidavits to be
obtained, deposttions to be taken, or other discovery to
be undertaken, or

(3) 1ssuernake any other Justappreprate order

(g) Affidavits Made in Bad Faith. Should it appear to (g) Affidavit Submitted in Bad Faith. 1f satisfied that an

the satisfaction of the court at any time that any of the affidavit under this rule 1s submuited in bad faith or solely
affidavits presented pursuant to this rule are presented in bad for delay, the court must order the submitting party to pay
Faith or solely for the purpose of delay, the court shall the other party the reasonable expenses it incurred as a
forthwith order the party employing them to pay to the other result, mcluding reasonable attorney’s fees  An offending
party the amount of the reasonable expenses winch the filing party or attormey may also be held in contempt

of the affidavits caused the other party to incur, including
reasonable attorney’s fees, and any offending party or attorney
may be adjudged guity of contempt

COMMITTEE NOTE

The language of Rule 56 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only

Former Rule 56(a) and (b) referred to summary-judgment motions on or against a claun,
counterclaim, or crossclaim or to obtain a declaratory judgment. The list was incomplete. Rule
56 apphes to third-party clatmants, intervenors, claimants 1n interpleader, and others Amended
Rule 56(a) and (b) carry forward the present meaning by referring to a party claiming reliefand a
party agamnst whom relief 15 sought

Former Rule 56(c), (d), and (e) stated circumstances 1n which summary judgment “shall be
rendered,” the court “shall if practicable” ascertain facts existing without substantial controversy,
and “1f appropriate, shall” enter summary judgment In each place “shall” 1s changed to
“should ™ It 1s established that although there 1s no discretion to enter summary judgment when
there 1s a genuine 15sue as to any matenal fact, there 1s discretion to deny summary judgment
when 1t appears that there 1s no genuine 1ssue as to any matenal fact. Kennedy v Stlas Mason
Co,334US 249,256-257 (1948) [Many lower court decisions are gathered in 10A Wnight,
Miller & Kane, Federal Practice & Procedure: Civil 3d, § 2728.] “Should” in amended Rule
56(c) recogmzes that courts will seldom exercise the discretion to deny summary judgment when
there 1s no genuine 1ssue as to any material fact Smmularly sparing exercise of this discretion 1s
appropriate under Rule 56(¢)(2) Rule 56(d)(1), on the other hand, reflects the more open-ended

discretion to decide whether 1t 1s practicable to determine what matenal facts are not genwinely at
1ssue

Former Rule 56(d) used a variety of different phrases to express the Rule 56(c) standard for
summary judgment — that there 1s no genuine 1ssue as to any material fact Amended Rule
56(d) adopts terms directly parallel to Rule 56(¢)
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Rule 57. Declaratory Judgments

The procedure for obtaining a declaratory judgment
pursuant to Title 28, U S C, § 2201, shall be in accordance
with these rules, and the nght to tnal by jury may be
demanded under the cireumstances and in the manner
provided 1n Rules 38 and 39 The existence of another
adequate remedy does not preclude a judgment for declaratory
rehief 1in cases where 1t 15 appropriate  The court may order a
speedy heanng of an action for a declaratory judgment and
may advance it on the calendar

Rule 57

Rule 57. Declaratory Judgment

These rules govern the procedure for obtaining a declaratory
Judgment under 28 US C § 2201 A party may demand a jury
trial under Rules 38 and 39 The existence of another adequate
remedy does not preclude a declaratory judgment that 1s
otherwise appropriate  The court may order a speedy hearing of

a declaratory-judgment action and-may-advancestonthe
ealendar |

COMMITTEE NOTE

The language of Rule 57 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout

the rules. These changes are intended to be stylist

Cooper: [am sympathetic to abolishing "and may advance ut

1ic only

on the calendar " Some courts do not have "calendars " The

authonty to order a speedy heanng seems to say 1t all But there may be a shght change Although 1t once swore off,
Congress cannot completely resist the temptation to enact statutes that give priorities to some actions  [n authonzing the

court to advance a declaratory judgment action on the calenda

r, present Rule 57 seems to supersede any prnionty statute that

was 1n force when Rule 57 was adopted |l assume that readoption in the Styte Project does not establish a new supersession
date | Perhaps the authonty to order a speedy heaning suffices for this purpose as well

Civil Rules 38-63 48

October 4, 2004



Rule 58, Entry of Judgment

Rule 58

(3)
@

Separate Document.

Every judgment and amended judgment must be set
forth on a separate document, but a separate
document 1s not required for an order dispesing of a
motion

()
{6)

for judgment under Rule 5((b),

to amend or make additional findings of fact under
Rule 52(b),

)]
8

for attomey fees under Rule 54,

for a new tnal, or to alter or amend the judgment,
under Rule 59, or

for relief under Rule 60

9

(a) Separate Document.

Fvery judgment and amended judgment must be set
outferth 1n a separate document, but a separate document 15
not required for an order disposing of a motion

)
@

for judgment under Rule 50(b),

to amend or make additional findings of fact under
Rule 52(b),

&
L)

for attorney’s fees under Rule 54,

for a new trial, or to alter or amend the judgment,
under Rule 59, or

(5) for rehef under Rule 60

{10) Subject to Rule 54(b)

{(11) unless the court orders otherwise, the clerk must,
without awarting the court’s direction, promptly
prepare, sign, and enter the judgment when

(12) the jury returns a general verdict,
{(13) the court awards only costs or a sum certain, or
(14) the court demes all relief,

(13) the court must promptly approve the form of the
Judgment, which the clerk must promptly enter,
when

(16) the jury returns a special verdict or a general verdict
accomparned by interrogatories, or

(ii) the court grants other relief not
described in Rule 58(a}2)

Civil Ruies 38-63 49

(b) Entering Judgment.

(1) Without the Court’s Dwrection, Subject to Rule 54(b)
and unless the court orders otherwise, the clerk must
without awarting the court’s direction, promptly
prepare, sign, and enter the judgment when

(A) the jury returns a general verdict,;
(B) the court awards only costs or a sum certam, or
(C) the court derues all relef 5

(2) Court's Approval Required. Subject to Rule 54(b),

the court must promptly approve the form of the
Judgment, which the clerk must promptly enter, when

(A) the jury returns a special verdict or a general
verdict with answers to written
questionsHerrosatones, or

(B) the court grants other rehef not descnibed 1n this
subdivision (b)
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163

3

@)

(3)
(6)

Time of Entry. Judgment 1s entered for purposes of
these rules

tf Rule 58(a)( 1) dees not require a separate
document, when 1t 1s entered tn the crvil docket
under Rule 79(a}, and

1f Rule 58(a)( 1) requires a separate document, when
it 15 entered wn the e1vil docket under Rule 79(a) and
when the earher of these events occurs

when 1t is set forth 1n a separate document, or

when 150 days have run from entry 1n the civil
docket under Rule 79(a)

Rule 58

(¢} Time of Entry. For purposes of these rules, judgment 1s

entered at the following times Judgmentts-entered-for
purpesesof these niles as follows

(1) 1f aseparate document 15 not requuired, when the
Judgment 1s entered tn the civil docket under Rule
79(a), or

(2) 1f a separate document 1s required, when the judgment
15 entered 1n the civil docket under Rule 79(a) and the
carhier of these events occurs

(A) 1t1s set forth in a separate document, or

(B) 150 days have run from the entry i the civil
docket

(C) Cost or Feec Awards. (d{e) Request for Entry. A party may request that
(D) Entry of judgment may not be delayed, nor the Judgment be set outforth 1n 2 separate document as
required by (a)
nme for appeal extended, 0 order to tax costs
or award fees, except as provided 1n Rule ‘
58(cH2)
(E) When a imely motion for attorney fees 1s made
under Rule 54(d)(2), the court may act beforea !
notice of appeal has been filed and has become
effective to order that the motion have the same |
effect under Federal Rule of Appeltate
Procedure 4(a)}4) as a umely motion under
Rule 59
(d) Request for Entry. A party may request that judgment (e  Cost or Fee Awards. Ordinarily, the entry of
be set forth on a separate document as required by Rule Judgment may not be delayed, nor the time for appeal
S8(a)( D) extended, 1n order to tax costs or award fees Butifa
nmely motion for attorney’s fees 1s made under Rule
54(d)(2), the court may act before a notice of appeal
has been filed and become effective to order that the
moetion have the same effect under Federal Rule of
Appellate Procedure 4{a)(4)} as a imely motion under
Rule 59
COMMITTEE NOTE

The language of Rule 58 has been amended as part of the gencral restyling of the Crvil Rules

to make them more easily understood and to make style and termmology consistent throughout
the rules. These changes are mtended to be stylistic only
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Rule 59. New Trials;

Amendment of Judgments

Rule 59

Rule 59. New Trial; Amending a Judgment

(a) Grounds. A new tnial may be granted to all or any (a) In General
of the partres and on all or part of the issues (1) tn an action in .
which there has been a tnal by jury, for any of the reasons for (1) New Trial. The court may, o motion, grant a new
which new tnals have heretofore been granted in actions at tnal on all or some of the issues
taw in the courts of the United States, and (2} n an action (A) after a jury tnat, for any reason for which a new
tred without a jury, for any of rhe reasons for which trral has heretofore been granted 1n an action at
rehearings have heretofore been granted tn swits in equity 1n law 1n federal court, and
the courts of the United States On a motion for a new trial in
an action tried without a jury, the court may open the (B) after a nenjury tnal, for any reason for which a
Judgment if one has been entered, take additional lestumony, reheanng has heretofore been granted in a suit in
amend findings of fact and conclusions of law or make new equity m federal court
findings and conclusions, and direct the entry of a new (2) Further Action After a Nonpury Trial. After a
Judgment nomyury tnal, the court may, on motion for a new inal,
open the judgment 1f one has been entered, take
additional testimony, amend findmgs of fact and
conclusions of law or make new ones, and direct entry
of a new judgment
l
i
(b)Y Time for Motion. Any motion for a new tnal shall {b) Time to File a Motion for a New Trial A motion fora :
I

be filed no later than 10 days after entry of the judgment

(¢) Time for Serving Affidavits. When a motion for
new trial 1s based on affidavits, they shatl be filed with the
motion The opposing party has 10 days after service to file
opposing affidavits, but that penod may be extended for up to
20 days, erther by the court for good cause or by the parties’
written stiputation  The court may permut reply affidavits

Civil Rules 38-63 51

new tral must be filed no later than 10 days after the entry
of the jJudgment

(c) Time to Scrve Affidavits, When a motion for new triat 1s
based on affidavits, they must be filed with the motion
The opposing party has 10 days after being servedservice
to file opposing affidavits, but that penod may be extended
for up to 20 days, either by the court for good cause or by
the parties’ wrttten stipulation  The court may permutabow
reply affidavits
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{d} On Court’s Initiative; Notice; Specifying
Grounds. No later than 10 days after entry of judgment the
court, on 1ts own, may order 4 new tnal for any reason that
would justify granting one on a party’s motion  After giving
the parties notice and an opportunity to be heard, the court
may grant a timely motion for a new tnal for a reason not
stated 1n the motion  When granting a new tnal on 1ts own
initiative or for a reason not stated i a motion, the court shall
specify the grounds in 1ts order

Rule 59

|
. J
New Trial on the Court’s Initiative or for Reasons Not |
in the Motion No later than 10 days afier the entry of ]
Judgment, the court, on its own, may order a new trial for :
any reason that would justify granting one on a party’s |
motion  After giving the parties notice and an opportumty |
to be heard, the court may grant a timely motion for a new
trial for a reason not stated 1n the motion 1n either event
When granting a-new-tral-on-Hs-owrror-forareasennot
statedtn-the-metion; the court must specify the grounds

reasons 1n 1ts order

{e) Motion to Alter or Amend a Judgment. Any
motion to alter or amend a judgment shall be filed no later
than 10 days after entry of the judgment

(e) Motion to Alter or Amend a Judgment. A mouon to
alter or amend a judgment must be filed no later than 10 {
days after entry of the judgment

COMMITTEE NOTE

The language of Rule 59 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules These changes are intended to be stylistic only

Civil Rules 38-63
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Rule 60. Relief From Judgment or Order

Rule 60. Relief from a Judgment or Order

{a) Clerical Mistakes. Cierical mistakes in judgments,
orders or other parts of the record and errors therein ansing
from oversight or omission may be corrected by the court at
any hme of 1ts own 1nitiative or on the motion of any party
and after such notice, 1f any, as the court orders Dunng the
pendency of an appeal such mistakes may be so corrected
before the appeatl 1s docketed 1n the appellate court, and
thereafter while the appeal 15 pending may be so corrected
with leave of the appetlate court

(b) Mistakes; Inadvertence; Excusable Neglect;
Newly Discovered Evidence; Fraud, ete. On motion and
upon such terms as are just, the court may relieve a party or a
party’s legal representative from a final judgment, order, or
proceeding for the following reasons (1) nustake,
madverterce, swiprise, or excusable neglect, (2) newly
discovered evidence which by due dihigence could not have
j been discovered 1n time to move for a new tnal under Rule

59(b), (3) fraud (whether heretofore denomnated intrinsic or
extrinsic), nmsrepresentation, or other misconduct of an
adverse party, (4) the judgment 1s void, (5) the judgment has
been satisfied, released, or discharged, or a prior judgment
upon which it 15 based has been reversed or otherwise vacated, ;
or 1t 15 no longer equitable that the judgment should have i
prospective application, or (6) any other reason justifying '
rehef from the operation of the judgment

{a) Corrections Based on Clerical Mistakes; Oversights
and Omissions. The court may correct a clerical mistake
or a mistake arising from oversight or omission; whenever
one 15 found 1n a judgment, order, or other part of the
record The court may do so on motion or on its own, with
or without notice But dfter an appeal has been docketed in
the appellate court and while 1t s pending, such a mistake
may be correcied only with the appellate court’s leave

(b} Grounds for Relief from a Final Judgment or Order.
On motien and just terms, the court may relieve a party or
1ts tegal representative from a final judgment, order, or

proceeding for the following reasons
(1) mstake, advertence, surprise, or excusable neglect,

(2) newly discovered evidence that, with due dihgence,
could not have been discovered 1n time to move fora
new trial under Rule 59(b),

fraud (whether previously called’ mirinsic or
extrinsic), misrepresentation, or musconduct by an
opposingadverse party,

3

L)
&)

the judgment 1s void,

the judgment has been satisfied, released or
discharged, 1t 1s based on an earlter judgment that has
been reversed or vacated, or applywng it prospectively
1s no longer equitable, or

(6) any other reason that justifies relief

2

Staff note The Style Subcommutice recommends adding the words “previousty called™ 1n response to a comment from

Judge Hartz, who suggested that by deleting “heretofore denominated™ the style draft appears to endorse the distinction
between the two types of fraud, even though the distinction 1s irretevant to this provision

Civil Rules 38-61 573

October 4, 2004




Rule 60

The motion shall be made within a reasonable time, and for
reasons (1), (2), and (3) not more than one year after the
Judgment, order, or proceeding was entered or taken A
motion under this subdivision (b) does not affect the finality
of a judgment or suspend 1ts operation

This rule does not him: the power of a court to entertain an
imdependent action to relieve a party from a judgment, order,
or proceeding, or to grant rehef to a defendant not actually
personally notified as provided i Title 28, US C, & 1655, or
to set astde a judgment for fraud upon the court

Whits of coram nobis, coram vobis, audita quereta, and bills of
review and bifls i the nature of a bill of review, are abolished,
and the procedure for obtaining any rehief from a judgment
shall be by motron as prescribed 1n these rules or by an
independent achion

{¢) Timing and Effect of the Motion.

(1) Timing. A mouon under (b) must be made within a
reasonable time — and for reasons (1), (2}, and (3) no
more than a year after the entry of the judgment or
order or the date of the proceeding

(2} Effect on Finality. The motion does not affect the

finality of a judgment or suspend 1ts operation

| (d} Independent Action. This ngle does not limut a court’s

; power to entertain an independent action to relieve a party
from a judgment, order, or proceeding, to grant rehief under
28 U S C § 1655 to a defendant who 1s not personally
notified of the action, or to set aside a jJudgment for fraud
on the coun

(e) Writs Abolished. The following are abolished bills of
review, bills n the nature of bills of review, and wnits of
coram nobis, coram vobis, and audita querela

COMMITTEE NOTE

The language of Rule 60 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules These changes are intended to be stylistic only.

The final sentence of former Rule 60(b) also said that the procedure for obtatming any relief

from a judgment was by motion as prescribed m t

he Civil Rules or by an independent action

That provision 1s deleted as unnecessary. Relief continues to be available only as provided m the

Civil Rules or by independent action.
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Rule 61

e —_— _—

Rule 61. Harmless Error ‘ Rule 61. Harmless Error J
No error in erther the admisston or the exclusion of [ Unless justice requires otherwise, no error in admutting or
evidence and no error or defect i any ruling or order or in excluding evidence -— or any other error by the court or a party
anything done or omtted by the court or by any of the parties [ defectt-a-party’s-acts-oremssions— 1y ground for granting a
15 ground for granting a new tnal or for setting aside a verdict new mal, for setting aside a verdict, or for vacating, modtfying,
or for vacating, modifying, or otherwise disturbing a judgraent | or otherwise disturbing a judgment or order At every stage of

or order, unless refusal to take such action appears to the court | the proceeding, the court must disregard all errors ander defects
mnconsistent with substantial justice The court at every stage that do not affect any party’s substantial nght
of the proceeding must disregard any error or defect n the ’
proceeding which does not affect the substantial nights of the f
parties \
]

—

COMMITTEE NOTE

The language of Rule 61 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and termunology consistent throughout
the rules. These changes are intended to be stylistic only
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Rule 62. Stay of Proceedings

To Enforce a Judgment

Rule 62

Rule 62. Stay of Proceedings to Enforce a
Judgment

(a) Automatic Stay; Exceptions—Injunctions,
Receiverships, and Patent Accountings. Except as stated
heretn, no execution shall 1ssue upon a judgment nor shall
proceedings be taken for its enforcement until the expiration
of 10 days after its entry Unless otherwise ordered by the
court, an interlocutory or final Judgment 1n an action for an
ipunction or 1n a recervershup action, or a judgment or order
directing an accounting tn an action for infringement of letters
patent, shall not be stayed during the penod after 1ts entry and
unttl an appeal 1s taken or duning the pendency of an appeal
The previsions of subdivision {c} of this rule govern the
suspending, modifying, restoring, or granting of an injunction
dunmg the pendency of an appeal

(a) Automatic Stay; Exceptions for Injunctions,
Receiverships, and Patent Accountings. Except as stated
in this rule, no execunion may 1ssue on a judgment, nor may
proceedings be taken to enforce i1t for+s-enforcernent, until
10 days have passed after its entry  But unless the court
orders otherwise, the following are not automatically
stayed after being entered, even 1f an appeal 15 taken

(1) aninterlocutory or final judgment 1 an action for an
mjunction or a recervership, or

{2} ajudgment or order that directs an accounting 1n an
action for patent infringement

(b) Stay on Motion for New Trial or for Judgment.
In its discretion and on such conditions for the secunty of the
adverse party as are proper, the court may stay the execution
of or any proceedings to enforce a judgment pending the
i dsposition of 2 motion for a new trial or to alter or amend a
i Judgment made pursuant to Rule 59, or of a motion for relief
1 from a judgment or order made pursuant to Rule 60, or of a
motion for judgment m accordance with a motion for a
directed verdict made pursuant to Rule 50, or of a motion for
amendment to the findings or for additional findings made
pursuant to Rule 52(b)

(b) Stay Pending the Disposition of a Motion. On
appropriate conditions for the opposingadverse party’s
security, the court may stay the execution of a judgment —
or any proceedings to enforce it — pending disposition of

any of the followmg motions
{1) under Rule 30, for judgment as a matter of law,

{2) under Rule 52(b}, to amend the findings or for

addittonat findings,
(3)

under Rule 59, for a new tnal or to alter or amend a
pudgment, or

(4) under Rule 60, for rehief from a judgment or order

(¢) Injunction Pending Appeal. When an appeal 15
taken from an mterlocutory or final judgment granting,
dissolving, or denying an injunction, the court n its discretion
may suspend, modify, restore, or grant an injunction during
the pendency of the appeal upon such terms as to bond or
otherwise as 1t considers proper for the secunty of the rights of
the adverse party 1f the judgment appealed from 1s rendered
by a district court of three judges specially consututed
pursuant to a statute of the Unuted States, no such order shall
be made except (1) by such court sitting in open court or (2)
by the assent of all the judges of such court evidenced by their
signatures to the order

(d) Stay Upon Appeal. When an appeal 15 taken the
appellant by giving a supersedeas bond may obtain a stay
subject to the exceptions contained in subdivision {a) of this
rule The bond may be given at or after the ime of filing the
notice of appeal or of procuning the erder allowing the appeal,
as the case may be The stay 1s effective when the
supersedeas bond ts approved by the court

Injunction Pending an Appeal. After an appeal 1s taken
from an interlocutory order or final judgment that grants,
dissolves, or demtes an injunction, the court may suspend,
modify, restore, or grant an injunction on terms for bond or
other terms that secure the opposingadverse party’s rights
If the judgment appealed from 1s rendered by a statutory
three-judge district court, the order must be made either

{1) by that court sitting 1n open session, or

{2) by the assent of all 1ts judges, as evidenced by their
signatures

(d)} Stay with Bond on Appeal. [fan appeal 15 taken, the
appellant may, by supersedeas bond, obtain a stay, except
! w1 an action described in {a}(1) or (2) subjeetto-the

exceptensn {a) " The bond may be given upon or after
ftling the notice of appeal or upon obtaining the order

allowing the appeal The stay takes effect when the court
| approves the bond

1 Staffnote The Style Subcommuttee recommends this revision (n response to a comment from Judge Hartz
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(e) Stay in Favor of the United States or Agency
Thereof. When an appeal 1s taken by the United States or an
officer or agency thereof or by direction of any department of
the Govemment of the United States and the operation or
enforcement of the judgment 1s stayed, no bond, obligaton, o1
other security shall be required from the appellant

Rule 62

(e} Stay Without Bond on an Appeal by ia Faver-of-the
United States, Its Officers, or [ts Agencies. The court

must not require a bond, obhigation, or other secunity from
the appellant when granting a stay on an appeal by the
Unuted States, its officers, or its agencies or on an appeal
directed by a department of the federal govemment

(f) Stay According to State Law. [n any state in
which a judgment 15 a lien upon the property of the judgment
debtor and 1n which the Jjudgment debtor 1s entitled to a stay of
execution, a judgment debtor 1s entitled, in the distnict court
held therein, to such stay as would be accorded the judgment
debtor had the action been maintawmed in the courts of that
state

(f) Stay in Favor of a Judgment Debtor Under State Law.

[f a judgment 15 a lien on the Judgment debtor’s property
under state law where the court sits, the judgment debtor ts
enutled to the same stay of execution the state court would
give thecourt-must-onmotiongeant-the same stay-of
execution-that-thejudement-debtor-would-be-entitled-to
recerve under that state’staw

Civil Rules 38-63
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Rule¢ 62

{(g) Power of Appellate Court Not Limited. The
provisions 1n this rule do not linit any power of an appellate
court or of a judge or Justice thereof to stay proceechngs
dunng the pendency of an appeal or to suspend, modify,
restore, or grant an ijunction during the pendency of an

quo or the effectiveness of the judgment subsequently to be
entered

(h) Stay of Judgment as to Multiple Claims or
under the conditions stated 1n Rule 54(b), the court may stay
enforcement of that judgment untit the entening of a
subsequent Judgment or jJudgments and may prescribe such

party in whose favor the judgiment 1s entered

appeal or to make any order appropriate to preserve the status

Multiple Parties. When a court has ordered a finat judgment

conditions as are necessary to secure the benefit thereof to the

() Appellate Court’s Power Not Limited.! While an appeal
1s pending, this rule does not limit the power of the
appeilate court or one of its judges or justices to

(1) stay proceedings, 5
2
&)

suspend, modify, restore, or grant an injunction, or

1ssuermake an order to preserve the status quo or the
effectiveness of the judgment to be entered

t (h) Stay with Multiple Claims or Parties. A court may stay
' the enforcement of a final judgment entereddirected under
Rule 54(b} until 1t enters a later judgment or jJudgments,
and may prescribe conditions necessary to secure the
benefit of the stayed judgment for the party in whose favor
1t was entered

COMMITTEE NOTE

The language of Rule 62 has been amended as part of the general restyling of the Civil Rules
10 make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only

I Kimble: | had suggested reordering all of Rule 62, since the current order makes httle sense  The Style Subcommuttee
decided against that and was especially concerned with moving (c) and (d), which get the most cases  If we change (D), (g), and
{h) to (g), (h). and (1), that would at least get all the appellate subdivisions together Cooper: Kimble's suggested reordening of the
entire rule was attractive, but rarsed the queshion whether practiboners mught be thrown off by changing a famthar pattern  We vowed
not to redesignate Rute 12(b)(6), no matter how great the advantage might be Kane responded that subdivisions (¢} and (d) are
particularly familiar  That seems a good reason to protect them aganst reordering  But if we protect them, we need to wonder whether
the gains from a partial reordening are worth the cost in comphicating computer searches and so on
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Rule 63

Rule 63. Judge’s Inability to Proceed

Rule 63. Inability of a Judge To Proceed

If a trral or hearing has been commenced and the judge 1s
unable to proceed, any other judge may proceed with 1t upon
certifying farmharity with the record and determmang that the

If the judge who commenced a heanng or tnal 15 unable to

\
|
i proceed, any other judge may proceed with 1t upon certifying

proceedings 1n the case may be completed without prejudice fanuliarity with the record and determining that the-proceedings
to the parties In a hearing or tnal without a jury, the # the case may be completed without prejudice to the parties
successor Judge shall at the request of a party recall any In a heanng or a nonjury tnialtaal-witheut-auey, the successor
witness whose testimony 1s matenal and disputed and who 15 Judge must, at a party’s request, recall any witniess whose

. available to testify agamn without undue burden The testimony 1s material and disputed; and who 1s available to

| successor judge may also recall any other witness testify again without undue burden The successor judge may

also recall any other witness

COMMITTEE NOTE

The language of Rule 63 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and tenminology consistent throughout
the rules These changes are intended to be stylistic only.
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