
AGENDA
CRIMINAL RULES COMMITTEE

MEETING

October 16-17, 1995role Manchester Village, Vermont

L PRELIMINARY MATTERS

A. Administrative Announcements and Comments by Chair
B. Approval of Minutes of April 1995, Meeting in Washington, D.C.

II CRIMINAL RULES UNDER CONSIDERATION

A. Rules Approved by the Supreme Court and Forwarded to Congress:Effective December 1, 1995 Absent Action by Congress (Memo).

1. Rule 5(a), Initial Appearance Before the Magistrate

2. Rule 43, Presence of Defendant

3. Rule 49(e), Filing of Dangerous Offender Notice (Repeal ofProvision).

4. Rule 57, Rules by District Courts

B. Rules Approved by Judicial Conference and Forwarded to SupremeCourt (Memo)

1. Rule 16(a), (b), Discovery and Inspection (Pretrial disclosure ofnames of witnesses and disclosure of expert's testimony redefendant's mental condition).

2. Rule 32(d)(2), Criminal Forfeiture.

C. Rules Published for Public Comment & Pending Further Review byAdvisory Committee:

1. Rule 24(a), Voir Dire (Memo).
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D. Proposed Amendments to Rules X

1. Rule 11, Pleas; Settlement Conferences Before Judge (Memo)

2. Rule 12. Pleadings and Motions Before Trial; Defenses and X

Objections; Proposal to Abolish Rule (Memo)

3. Rule 26.2, Production of Witness Statements I
a. Rule 26.2(f) (Definition of Statement) (Memo).

b. Rule 26.2(g) (Scope of Rule), Proposal to Expand to

Preliminary Hearings (Memo).

4. Rule 31(d), Poll of Jury; Polling Individually (Memo).

5. Rule 35(b), Reduction of Sentence for Changed Circumstances;

Caselaw interpretation of Rule (Memo).

6. Proposed Amendments to Rules; Report on Uniform

Numbering System Regarding Criminal Rules (Local Rules Project) L
(Memo)

E. Rules and Projects Pending Before Standing Committee and Judicial LI

Conference

1. Status Report on Crime Bill Amendments Affecting Federal Rules L
of Criminal Procedure

2. Status Report on Proposed Federal Rules of Evidence 413-415. K

m. MISCELLANEOUS L
A. Restyling the Rules of Criminal Procedure (Memo).

B.. Long-Range Planning Subcommittee Report (Memo).

IV. DESIGNATION OF TIME AND PLACE OF NEXT MEETING K
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MINUTES
of

THE ADVISORY COMMITTEE
on

FEDERAL RULES OF CRIMINAL PROCEDURE

April 10, 1995
Washington, D.C.

The Advisory Committee on the Federal Rules of Criminal Procedure met atAdministrative Office of the United States Courts in Washington, D.C. on April 10, 1995.These minutes reflect the actions taken at that meeting.

L CALL TO ORDER & ANNOUNCEMENTS

L Judge Jensen, Chair of the Committee, called the meeting to order at 8:30 a.m. onMonday, April 10, 1995. The following persons were present for all or a part of theCommittee's meeting:

Hon. D. Lowell Jensen, Chair
Hon. W. Eugene Davis
Hon. Sam A. Crow
Hon. George M. Marovich
Hon. David D. Dowd, Jr.
Hon. D. Brooks Smith
Hon. B. Waugh Crigler
Hon. Daniel E. Wathen
Prof Stephen A. Saltzburg
Mr. Robert C. Josefsberg, Esq.
Mr. Darryl W. Jackson, Esq.
Mr. Henry A. Martin, Esq.
Mr. Roger Pauley, Jr., designate of Ms. Jo Ann Harris, Asst. Attorney GeneralProfessor David A. Schlueter, Reporter

K Also present at the meeting were: Judge William R. Wilson, Jr., a member of theStanding Committee on Rules of Practice and Procedure and a liaison to the Committee,
Mr. Peter McCabe and Mr. John Rabiej from the Administrative Office of the UnitedStates Courts; and Mr. James Eaglin from the Federal Judicial Center.

The attendees were welcomed by the chair, Judge Jensen who introduced a newmember of the Committee, Mr. Josefsberg. Judge Jensen also noted that he had askedJudge Crow to serve as the Committee's liaison to a subcommittee of the CourtAdministration and Case Management Committee; that subcommittee is studying the issueof management of criminal cases. At this point, he noted, no action was required by theAdvisory Committee.

L
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HI. APPROVAL OF MINUTES OF OCTOBER 1994 MEETING

Judge Marovich moved that the minutes of the Committee's October 1994 meeting

in Santa Fe, New Mexico, be approved. Following a second, the motion carried by a

unanimous vote.

mH. CRIMINAL RULES APPROVED BY THE SUPREME COURT

AND FORWARDED TO CONGRESS

The Reporter informed the Committee that the Supreme Court had approved and

forwarded to Congress proposed amendments to four rules, which became effective on

December 1, 1994: Rule 16(a)(1)(A)(statemeents of organization defendants); Rule

29(b)(Delayed ruling on judgment of acquittal), Rule 32 (Sentence and Judgment); and

Rule 40(d) (Conditional release of probationer). The final version of the amendments to

Rule 32 included a victim allocution provision inserted by Congress.

IV. RULES APPROVED BY JUDICIAL CONFERENCE AND

FORWARDED TO THE SUPREME COURT

The Reporter informed the Committee that the Judicial Conference had approved

several proposed amendments and forwarded them to the Supreme Court for its review:

Rule 5(a)(Initial Appearance Before the Magistrate); Rule 43 (Presence of Defendant);

Rule 49(e) (Repeal of Provision re Filing of Dangerous Offender Notice); and Rule 57

(Rules by District Courts). As of the date of the Committee's meeting, the Supreme F
Court had not acted on the proposed amendments.

V. RULES APPROVED BY STANDING COMMITTEE
FOR PUBLICATION AND COMMENT

The Committee was informed by the Reporter that written comments and

testimony had been submitted on the two rules which the Standing Committee had rn

approved publication and comment: Rule 16(a)(1)(E), (b)(1)(C) (Discovery of Experts); L
Rule 16(a)(1)(F), (b)(1)(D) (Disclosure of Witness' Names and Statements); and Rule

32(d) (Sentence and Judgment; Forfeiture Proceedings Before Sentencing). He informed

the Committee that the deadline for submitting written comments on the proposed L

amendments was February 28, 1995 and that a public hearing on the proposed

amendments was held on January 27, 1995 in Los Angeles, California.
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Liz A. Rule 16(a)(1)(E), (b)(1)(C) (Discovery of Experts);
Rule 16(a)(1)(F), (b)(1)(D) (Disclosure of Witness' Names and Statements)

L The Reporter informed the Committee that although several commentators
approved of all of the changes in Rule 16, almost all of the comments specifically
addressed the proposed amendments in Rule 16(a)(1)(F) and (b)(l)(D) dealing withdisclosure of witness names and statements. All of the comments expressed support for
the proposed amendments; but some suggested changes to the text. No commentator
expressed disagreement with the provision governing discovery of experts in Rule16(a)(1)(E) and 16(b)(1)(C)..

Following a brief summary of the written comments and testimony, Judge Criglerraised the question of whether the provision addressing disclosure of witness names andstatements should apply to misdemeanor cases. He noted that the trial of petty offenseand misdemeanor cases does not lend itself to the notification provision proposed in therule. Other members agreed with Judge Crigler, who ultimately moved that the rule belimited to felony trials. Judge Davis seconded the motion. Following additional briefdiscussion, which focused on the issue of whether the disclosure provision would ever bepracticable in misdemeanor cases, because of the highly abbreviated pretrial processingL times, the Committee adopted the proposed change to the amendment by a unanimous
vote.

Regarding the seven-day provision in the proposed amendment, Mr. Pauley urgedthe Committee to reduce the time to three days. He noted that United States attorneys
often do not know for sure who their witnesses will be within seven days of trial. In thosecases, he stated, the defense will argue that the government has not complied with theL rule. He recommended that preclusion of testimony should only take place where thegovernment has intentionally failed to disclose the information. In response to a commentfrom Professor Saltzburg, Mr. Pauley stated that the Department of Justice's proposed
changes were not being offered as a compromise, but rather to improve the rule. Even ifall of the amendments were adopted, he said, the Department's opposition to the rulewould remain.

Judge Marovich expressed concern about any further delays in considering DOJproposed changes. The question, he said, is whether the federal courts should adopt asystem which is widely used and accepted in the state courts and in most federal trials. Inhis view, the current draft of the amendment gives the government absolute control overdisclosure. The timing issue, he said, was simply a red herring.

Judge Smith echoed the concerns expressed byProfessor Saltzburg and JudgeMarovich but observed that the Department of Justice had a right to be heard on the issuesbeing discussed. Judge Wilson responded that the Department was making a politicalissue out of the proposed amendment.



April 1995 Minutes 4

Advisory Committee on Criminal Rules

Judge Dowd indicated that perhaps the rule should be amended to extend the time

to a period of 14 days before trial. Judge Jensen noted that other rules include a 10-day J

notice provision. Judge Marovich indicated that at worst, a late disclosure would delay

the trial. Mr. Pauley reminded the Committee that Congress has adopted a three-day

notice provision in capital cases. Judge Jensen observed that the Department had

supported 15-day notice provisions in newly enacted rules of evidence governing use of

propensity evidence in sexual assault cases -- Rules 413-415.

Professor Saltzburg observed that the Department of Justice did not oppose the

seven-day notice provision in the amendments to Rule 32 dealing with sentencing and he

encouraged the Committee to reject any amendment which would focus on'the willfulness

of delayed notification. Mr. Pauley responded that the Department was not as concerned

about losing discpveiy motions as it was about the' practicaliy of the 6seven-day provision.

Justice Wathen dbserved that 'in his experience tl'e parties deal with a more realistic list of

witnesses., Judg Marovicch add that the hallmark f a federal prosecution should be a

good wit.es .lis.

Mir. Pauley moved that the rule be amended to reflect a three-day notice provision. L
The moibon failedifor lack of a second.

"Responding to several commentators who urged the Committee to include L
provision for disclosure of government witnesses' addresses, Judge Jensen reminded the

Committee that the provision had been in an original draft but removed at the urging of

the Depd entoffustice& Judge Crigler expressed serious reservations about requiring

the governmen'tto produce'the Witnesses for defense interviews. And Mr. Martin

indicated thei &Co,"ittee iNote is silent regardingthe Department's assurance that it

would assid iheldefen in speaking to witnesses.

n lthe tabtsene of any motion to change the draft with regard to disclosure of

witness Address, tle-discussi'n turned to the questio"n of whether the rule or the L
accompanyige should specifically includereference to FBI 302's which may include

witness statefi~ts; Beveral mle~bers questioned whether such documents were r
statements within the meaning of Rul 26.2. Judge Jensen pointed out that including such L

reports within te definition at this point might be considered a major change to the

proposed t nihmt which wuld prpbably require re-publication for public comment. C

fuii'o ssin athe consensus was that the matter should not be included in

Judge, Jnsen advised ithe Committee that several commentators had raised the Li
issue of Vt iwas Meant by 'unreviewable" in the proposed amendment; a number

express~c",'a 'htlaggelceditoo much power i the hands of the

prosewhich w ld ih Wilsln o6 that the 'current language was ,a workable package

which 41a'|ii~lce~le Lo Congress. Judge that the current language
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was a major compromise. Mr. Martin raised the question of whether a judge might seeLI nondisclosed evidence in such nonreviewable statements which might later be considered
on sentencing. Judge Jensen responded that if the sentencing judge is considering suchE factors, he or she must disclose that information to the defense.

Following a discussion on how much information the prosecutor should disclose
under the amendment, the Reporter suggested a minor amendment in the language. TheCommittee ultimately voted 9 to 0, with two abstentions, to substitute the following
language: "an unreviewable written statement indicating why the government believes inL good faith that either the name or statement of a witness cannot be disclosed."

Mr. Pauley expressed concern that in certain types of cases, such as in civil rightsL~. cases, a witness may fear economic reprisals, which is not a reason under the proposed
amendment for not disclosing the witness' name or statement. Professor Saltzburgpointed out that the Department's position would swallow the rule because the exception

L proposed would be entirely too large. Judge Marovich noted that the names will become
known when the witnesses are called so at the most, the witness may receive some pretrial
protection from disclosure. Judge Crigler noted that the Department should protect its
witnesses and Judge Smith noted that the same potential problem exists with regard to
disclosing the names of jurors. Mr. Jackson observed that the defendant has a strong
interest in being presumed innocent.

In the absence of any motion to amend the proposal, Mr. Pauley commented on hiscontinuing concern with the potential conflict with the Jencks Act. He stated that the
Advisory Committee had not yet tested the supersession clause in the Rules Enabling Act
and argued that the judiciary should pursue the legislative process for seeking a change.Mr. Martin responded by pointing out that the Department's argument had been implicitlyrejected in the procedures for establishing and amending the sentencing guidelines.
Professor Saltzburg added that the Standing Committee's amendment several years ago toFederal Rule of Evidence 609 was clearly an example of offering an amendment to rulesL specifically promulgated by Congress.

Judge Dowd raised again the question of whether FBI 302's would be covered
under the proposed amendment to Rule 16. Judge Jensen suggested that the mattershould be considered at the Committee's next meeting as a possible amendment to Rule
26.2(f). Judge Dowd moved that the Rule 16 be amended to substitute the words, "a briefsummary of the witness' testimony." The motion failed for lack of a second. TheReporter indicated that the issue could be addressed in the Committee's report to theStanding Committee.

The discussion turned to the issue of reciprocal discovery under the proposedl, amendment. The consensus was that the proposed language presented a workable
compromise. Mr. Martin moved that the amendment requiring reciprocal defensediscovery be revised to make an exception for "impeachment witnesses." The motion

VL
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failed for lack of a second. Judge Dowd noted that the defense may not always know who

its witnesses will be and Professor Saltzburg responded that both sides have a continuing V
duty to disclose.

Judge Marovich moved that the amendments to Rule 16 be forwarded to the

Standing Committee with a recommendation to approve and forward them to the Judicial

Conference. Judge Crow seconded the motion which carped by a voteW of 11 to 1.

C. Rule 32(d) (Sentence and Judgment; Forfeiture Proceedings Before

Sentencing) .+

The Reporter summarized the few comments which had been received on the

proposed amendment to Rule 32, including a number of proposed changes from the

Department of Justice. Mr. Pauley noted the Department's changes focused on three

areas. First the newer version of the rule would permit the forfeiture proceedings to begin

earlier in the process; second, the newer version of the amendment would remove the

requirement, of a-hearing; and third, the rule would require the judge to enter an order as

soon as practicable. He explained that the newer version tracked a version sent to

Congress by the Department.

Professor Saltzburg raised the question about the political reality of the

Department' s proposal. Mr. Pauley responded that he was not sure what Congress would

do with the Department's proposed amendment. C

Judge Dowd noted that the question about forfeiture proceedings only arises if the

indictment raises the issue; the Ninth Circuit has ruled that if the forfeiture proceeding is

conducted separately it violates double jeopardy. Following brief discussion about

whether the proposed changes by therDepartment of Justice amounted to major changes,

Judge Crigler moved that the amendment, as changed, be forwarded to the Standing

Committee. Judge Davis seconded the motion, which carried by a vote of 11 to 0, with

Mr. Josefsberg abstaining. It was also suggested that the Committee Note include

reference to the fact that the final order might include a modification of the court's C

preliminary order and that the amendment would benefit the defense because counsel will

now know what procedures are to be used.

VI. CRIMINAL RULES CURRENTLY UNDER CONSIDERATION
BY ADVISORY COMMITTEE

A. Rule 11(d). Questioning Defendants re Prior Discussions with

Attorney for the Government ,
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7 The Reporter informed the Committee that Judge Sidney Fitzwater had suggestedthat the Committee consider amending Rule 11 (d), which currently requires the court as
part of the providency inquiry to ask whether the defendant has engaged in priordiscussions with an attorney for the government. Judge Fitzwater believes that theL question is often confusing to the defendant. The Reporter provided a brief overview of
the requirement, which was added in a 1974 amendment to Rule 11 in an attempt to insure

I : that guilty pleas are voluntary.

Judge Jensen observed that the purpose of the requirement in Rule 11 seemed toserve a sound purpose. Other members expressed-the same view.

There was no motion to amend Rule 11.

B. Rule 24(a). Trial Jurors; Proposal re Voir Dire by Counsel
L.~

The Reporter and Judge Jensen reviewed the topic of possible amendments to Ruler 24(a) regarding attorney participation. They noted that a similar proposal had beenL considered by the Civil Rules Committee, that a considerable amount of material,including relevant articles and survey materials, had been sent to the Committee members.They added that opposition had been expressed to any attempts to increase the level ofparticipation by attorneys or the parties. Judge Crigler noted that there was strong
opposition from the judges in the Fourth Circuit.

Judge Jensen also noted that Judge Easterbrook had forwarded the results of hispoll of Seventh Circuit judges; but Judge Jensen raised the questioned whether thereshould also be some input from the practicing bar. Mr. Josefsberg agreed that non-judgesshould be polled. Judge Wilson pointed out that there was another important issue whichshould be addressed, the perception of justice. He noted that people generally do notL believe that they are being treated fairly when they cannot take part. Judge Davis agreedwith that position but noted that many judges fear the slippery slope of counselparticipation. Judge Jensen added that he could not agree with the apparent competition
to reduce the time used to select a jury because picking a jury was much too important forthat.

L Judge Crigler stated that in his experience all judges do permit some supplemental
questioning, a point to which Mr. Josefsberg responded that as with the amendments toRule 16, there was a need to promote consistency re questioning by counsel. Justice
Wathen observed that his state does not permit voir dire by counsel, but trial judges permitit anyway.

Judge Mar ovich provided additional comments about the background of attorney-conducted voir dir e and Professor Saltzburg stated that while he believes in participationby counsel, he wa generally not in favor of any amendment to Rule 24. He subsequently
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moved that a draft amendment presented by the reporter be considered by the Committee.

Mr. Jackson seconded the motion. Following additional discussion on the draft and

possible amendments to it, the Committee voted'9-2 to forward the amendment to the

Standing Committee with the recommendation that the amendment be published for public O

comment.

C. Rule 26. Proposed Amendment to Require Notification to Defendant J

of Right to Testify.

The Reporter informed the Committee that Mr. Robert'Potter had written to the

Committee recommending that the Federal Rules of Criminal Procedure should be

amended to require the trial court to advise the defendant of the right to testify. Mr. r
Potter noted that such an amendment would greatly reduce post-conviction attacks based L

on the ground that the defendant was never told, by counsel or the court, of the right to

testify at trial.

Judge Jensen raised the practical question of how the trial court is supposed to

learn whether or not a defendant has been advised of the right. And Judge Marovich C

observed that it is normally assumed that the defendant is aware of his or her right to

testify. While Judge Wilson noted that he might start asking defendants if they are aware

of the right, Judge Davis noted that doing so might unnecessarily infringe upon the

attorney-client relationship. Mr. Pauley added that the majority of the cases do not

support the proposed amendment. While such questioning by'the court might be sound

practice, if it is started, how could it, be determined that failure to give the advice was I

harmless error. Justice Wathen believed that the proposal was illusory and Judge Dowd

indicated that if the court believes that'there may be a problem, it may consult with the

defense counsel in the same way that counsel may be consulted about proposed

instructions where the defendant has' not taken the stand. Mr. Josefsberg stated that he

was not sure that there was a problem worthy of an amendment; he added that to inquire

into whether the defendant had received he advice 'would be very delicate vis a vis the l

role of counsel, especially where the defendant wants to be untruthful.

There was no motion to amend the Rules. L

D. Rule 35(c). Possible Amendment to Clarify the Term "Imposition of

Punishment."

The Reporter indicated that in response to a recent decision from the Ninth

Circuit, United States v. Navarro-Espinosa, 30 F.3d 1169 (9th Cir. 1994), a question had

been raised whether the timing requirements in Rule 3 5(c) for correcting a sentence ran

from the date of the court's oral announcement of the sentence or from the formal entry of

the judgment. He noted that his review of the Committee's notes and correspondence had



L April 1995 Minutes 9
Advisory Committee on Criminal Rules

failed to provide any definitive answer to what the Committee had intended. He added thatL in any event, a specific amendment to Rule 4 of the Appellate Rules of Procedureprovided that filing a notice of appeal does not divest the trial court ofjurisdiction tor g correct its sentence. Following brief additional discussion, it was decided that if anyLo amendment was to be made, it could be made during any subsequent global amendmentsof the rules.

L
E. Rule 58. Possible Amendment to Clarify Whether Forfeiture ofCollateral Amounts to Conviction.

Magistrate Judge Lowe had recommended that the Committee consider anamendment to Rule 58 to clarify whether forfeiture of collateral amounted to a conviction.Judge Crigler noted that the issue is not covered by Rule 58 and recommended thatbecause the practice seems to vary, it might be better for now not to address the issue inRule 58. The Committee generally agreed with that view.L~~~~~~~~~~~~~~~~~~~~~~~~

VII. RULES AND PROJECTS PENDING BEFORE STANDINGCOMMITTEE AND JUDICIAL CONFERENCE

A. Status Report on Local Rules Project; Compilation of Local Rules forCriminal Cases

The Reporter indicated that Professor Coquillette was still working on the projectL of compiling local rules dealing with criminal trials. At this point no further action wasrequired by the Advisory Committee.

B. Status Report on Pending Crime Bill Amendments Affecting Rules ofr Criminal Procedure.

Mr. Pauley and Mr. Rabiej provided a brief review of possible amendmentspending in Congress. None required action or attention by the Advisory Committee.

C. Status Report on Federal Rules of Evidence Pending in Congress.L
Mr. Rabiej indicated that the Judicial Conference's proposed changes to FederalRules of Evidence 413-415 had been forwarded to Congress and that although there hadbeen some initial discussions with staffers about the proposals, no action had yet beentaken by Congress on the matter.

i>
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VIII. MISCELLANEOUS

A. Appointment of Liaisons to Advisory Committees.

The Reporter indicated that the Committee had been contacted by members of the

American Bar Association that a formal liaison be recognized by the Committees. M.'

McCabe noted that the matter had been considered by the Civil Rules Committee and that C

it was not possible to formally appoint any liaisons to the Advisory Committees. Instead,

the Committee could informally treat certain persons as points of contact with a particular

organization. He indicated that a ltter to that et&ct had been prepared. F

B. Forums Conducted by Advisory Committees

The Reporter indicated that the Civil Rules Committee had conducted a successful

forum discussion on the Rules of Civil Procedure and questioned whether the Criminal

Rules Committee might be interested in a similar project. The Committee members

generally agreed that the matter was worth pursuing.

C. Comments on Long Range Planning Report.

Finally, the Reporter reminded the Committee that any comments about the Long

Range Planning Subcommittee's Report should be forwarded to Professor Baker. H
Following brief discussion on the matter, there was a general consensus on the key points

raised in the report, especially those portions dealing with the respective roles of the

Standing and Advisory Committees.

IX. CONCLUDING REMARKS; DESIGNATION OF TIME AND
PLACE OF NEXT MEETING

The Committee was reminded that its next meeting would be held at the Equinox

Hotel in Manchester, Vermont on October 16th and 17th.

Respectfully submitted, I

David A. Schlueter
Professor of Law
Reporter

i-J
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MEMO TO: Members, Criminal Rules Advisory Committee

L - FROM: Professor Dave Schlueter, Reporter

F RE: Supreme Court's May 1995 Transmission of Rules to Congress

DATE: September 6, 1995

L As you may recall, for the past several years considerable attention has been paid
by the Advisory Committees and Standing Committee in using the word "must" instead of
"shall." when amending the Rules. The Supreme Court, however, indicated in its most
recent transmission of rules to Congress that the word "must" had been replaced with
"shall." The Court believed that any change in such wording should not occur on a

L piecemeal basis. For the time being, the word "shall" will apparently suffice.

L

L

L

LI



MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter

RE: Rules Approved by Standing Committee and Forwarded to Judicial
Conference (Rules 16 & 32)

DATE: September 6, 1995

At its April 1995 meeting, this Committee approved amendments to Rules 16 and
32 and forwarded them to the Standing Committee for transmission to the Judicial
Conference.

While Rule 32 was approved by the Standing Committee with little fanfare, the
discussion concerning the amendments to Rule 16 re production of witness names and
statements was lively, and intense. The Justice Department repeated its concerns about r7
the scope and use of the rule and was joined by others in its concern that the amendment
was an improper attempt to overrule the Jencks Act. Although the Committee's draft
eventually passed with a one-vote margin, concern was expressed some members of the
Standing Committee about going forward with a controversial rule with such a narrow L
margin..

The vote on the amendment was reconsidered and a motion was made to amend
the rule by striking references to witness statements. Following additional discussion and
last other minor changes to the rule and the committee note, the amendment passed by a L

substantial majority.

The version of Rule 16 finally approved by the Standing Committee for El
transmission to the Judicial Conference is attached. As it now stands, the government is
only required to produce the names of its witnesses. ¢

Rule 32(d), as approved by the Standing Committee is also attached.

m
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1 FEDERAL RULES OF CRMINAL PROCEDURE

[ 1 Rule 16. Discovery and Inspection'

2 (a) GOVERNMENTAL DISCLOSURE OF EVIDENCE.
Fat

3 (1) Information Subject to Disclosure.

4

5 (E) EXPERT WITNESSES. At the

6 defendant's request, the government shall disclose

7 to the defendant a written summary of testimony

8 that the government intends to use under Rules

9 702, 703, or 705 of the Federal Rules of Evidence

[1 10 during its case-in-chief at trial. If the government

11 requests discovery under subdivision (b)(l)(C)('ii

L 12 of this rule and the defendant complies, the

13 government shall. at the defendant's request,

14 disclose to the defendant a written summary of

L 15 testimony the government intends to use under

16 Rules 702. 703. and 705 as evidence at trial on the

17 issue of the defendant's mental condition. This-The

7 18 summary provided under this subdivision shall

L, l . New matter is underlined and matter to be omitted is lined
through.



FEDERAL RULES OF CRIMINAL PROCEDURE 2

19 iist describe the witnesses' opinions, the bases

20 and the reasons for those opinions therefer, and the

21 witnesses' qualifications. Li
22 (F) NAMES OF WITNESSES. At the

23 defendant's request in a noncapital felony case. the

24 government shall, no later than seven days before L

25 trial unless the court orders a time closer to trial,

26 disclose to the defendant the names of the L

27 witnesses that the. government intends to call C

28 during its case-in-chief. But disclosure of that

29 information is not required if the attorney for the r
30 government believes in good faith that pretrial

31 disclosure of this information might threaten the

32 safety of any person or might lead to an X

33 obstruction of justice. If the attorneY for the

34 government submits to the court. ex parte--and- --

35 under seal, a written statement indicating why the

36 government believes in good faith that the name of B
37 a witness cannot be disclosed. then the witness's

C,



3 FEDERAL RULES OF CRMINAL PROCEDURE

38 name shall not be disclosed. Such a statement is

39 not reviewable.

40 (2) Iniormation Not Subject to Disclosure. Except

41 as provided in paragraphs (A), (B), (D), and (E), and

42 (fi of subdivision (a)(l), this rule does not authorize

43 the discovery or inspection of reports, memoranda, or

44 other internal government documents made by the

45 attorney for the government or ay other government

46 agent agents in conectio~ with the inv ation cr

47 preseetten-of investigating or prosecuting the case.

48 Nor does the rule authorize the discovery or inspection

49 of statements made by government witnesses or

50 prospective government witnesses except as provided

51 in 18 U.S.C. § 3500.

52

53 (b) THE DEFENDANT'S DISCLOSURE OF

54 EVIDENCE.

55 (1) Information Subject to Disclosure.

56
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57 (C) EXPERT WITNESSES. Under the following i

58 circumstances, the defendant shall, at the government's

59 request. disclose to the government a written summary 7
60 of testimony that the defendant intends to use under L

61 Rules 702. 703. and 705 of the Federal Rules of

62 Evidence as evidence at trial: (i) if If the defendant 7
63 requests disclosure under subdivision (a)(1)(E) of this

64 rule and the government complies, or (ii) if the

65 defendant has aiven notice under Rule 12.2(b) of an [7
66 intent to present expert testimony on the defendant's

67 mental condition. the defendant, at the goevcrnment's K
68 request, must disclose to the government a written

69 summary of testimony the defendant intends to use L

70 under Rules 702, 703 and 705 of the Federal Rules of e

71 Evidenee as evidenee at trial. This summary fust shall L

72 describe the witnesses' opinions of thexdtwcsse5c the

73 bases and reasons for those opinions therefe, and the

74 witnesses' qualifications.

75 (D) NAMES OF WITNESSES If the defendant

76 requests disclosure under subdivision (a)(1)(F) of this
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L 77 rule, and the government complies. the defendant shall.
78 at the government's request. disclose to the

79 government before trial the names of witnesses that the

L 80 defense intends to call during its case-in-chief The

81 court may limit the government's right to obtain

82 disclosure from the defendant if the government has

83 filed an ex parte statement under subdivision (a (lj(F).

84

COMMITTEE NOTE

The amendments to Rule 16 cover two issues. The firstaddresses the ability of the government to require, upon request,
the defense to provide pretrial disclosure of information concerning
its expert witnesses on the issue of the defendant's mental
condition. The amendment also requires the government to provide
reciprocal pretrial disclosure of information about its expertr witnesses when the defense has complied. The second amendment
provides for pretrial disclosure of witness names.

Subdivision (a)(1)(E). Under Rule 16(a)(1)(E), as amended inL 1993, the defense is entitled to disclosure of certain information
about expert witnesses which the government intends to call during
the trial as well as reciprocal pretrial disclosure by the government
upon defense disclosure. This amendment is a parallel reciprocalL disclosure provision which is triggered by a government request for
information concerning defense expert witnesses as to the
defendant's mental condition, which is provided for in an

L, amendment to (b)(1XC), infta.

L
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Subdivision (a)(1)(F). No subject has generated more controversy
in the Rules Enabling Act process over many years than pretrial l

'discovery of the witnesses the government intends to call at trial.
In 1974, the Supreme Court approved an amendment to Rule 16
that would have provided pretrial disclosure to a defendant of the
names of government witnesses, subject to the government's right
to seek a protective order. Congress, however, refused to approve
the rule in the face of vigorous opposition by the Department of C

Justice. In recent years, a number of proposals have been made to
the Advisory Committee to reconsider the rule approved by the
Supreme Court. The opposition of the Department of Justice has
remained constant, however, as it has argued that the threats of
harm to witnesses and obstruction of justice have increased over the
years along with the increase in narcotics offenses, continuing
criminal enterprises, and other crimes committed by criminal
organizations. Li

Notwithstanding the absence of an amendment to Rule 16, 7
the federal courts have continued to confront the issue of whether L
the rule, read in conjunction with the Jencks Act, permits a court to
order the government to disclose its witnesses before they have
testified at trial. See United States i. Price, 448 F.Supp. 503 (D.
Colo. 1978)(circuit by circuit summary of whether government is
required to disclose names of its witnesses to the defendant).

The Conmittee h'as recognized that government witnesses L
often comfe forward to testify at risk to their personal safety,
privacy, and economic' well-being. The Committee recognized, at C
the same time', that' the great majority of cages do not involve any L

such risks to witnesses.

The Committee shares the concern for safety of witnesses
and third persons `and the danger of obstruction of justice. But it is
also concerned with the burden faced by defendants in attempting
to prepare for trial wthout adequate' discovery, as well as the 7
burden placed on court resources and on jurors by unnecessary trial
delay. The Federal Rules of Crinal Procedure recognize the
importance of6 discovery in sitations in which the government K
might be unfairly surprsed or disadvantaged without it. In several

K
L
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amendments -- approved by Congress since its rejection of theproposed 1974 amendment to Rule 16 regarding pretrial disclosure
of witnesses -- the rules now provide for defense disclosure of
certain information. See, e.g., Rule 12.1, Notice of Alibi; Rule
12.2, Notice of Insanity Defense ,or Expert Testimony of
Defendant's Mental Condition; and Rule 12.3, Notice of Defense
Based Upon Public Authority. The Committee notes also that bothCongress and the Executive Branch have recognized for years the
value of liberal pretrial discovery for defendants in military criminal
prosecutions. See D. Schlueter, Military Criminal Justice:
Practice and Procedure, § 10-4(A) (3d ed. 1992)(discussing
automatic prosecution disclosure of government witnesses and
statements). Similarly, pretrial disclosure of prosecution witnesses
is provided for in many State criminal justice systems where the
caseload and the number of witnesses are much greater than that in
the federal system. See generally Clennon, Pre-Trial Discovery of
Witness Lists: A Modest Proposal to Improve the Administration of
Criminal Justice in the Superior Court of the District of Columbia,L 38 Cath. U. L. Rev. 641, 657-674 (1989)(citing State practices).
Moreover, the vast majority of cases involving charges of violence
against persons aretried in State courts.

The arguments against similar discovery for defendants in
federal criminal trials seem unpersuasive and ignore the fact that theV defendant is presumed innocent and therefore is presumptively as
much in need of information to avoid surprise as is the government.
The fact that the government bears the burden of proving all
elements of the charged offense beyond a reasonable doubt is not aL compelling reason for denying Lia defendant adequate means for
responding to government evidence. In providing for enhanced
discovery for the defense, the Committee believes that the dangerL of unfair surprise to the, defense and the burden on courts and jurors
will be reduced in many cases, and that trials in those cases will be
fairer and more efficient.

L The Committee regards the addition of Rule 16(a)(1)(F) as
a reasonable, measured, step forward. In this regard it isL. noteworthy that the amendment rests on the following threeassumptions. First, the government will act in good faith, and there
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Li

will be cases in which the information available to the government 7

will support a good faith belief as to danger although it does not X

constitute "hard" evidence' to prove the actual existence of danger.

Second, in most cases judges will not be in a better position than

the government to gauge potential danger to witnesses. And third,

post-trial litigation as to the sufficiency of government reasons in

every case of an ex parte submission under seal would result in an

unacceptable drain on judicial resources.

The Committee considered several approaches to discovery

of witness names. In the end,, it adopted a middle ground between

complete disclosure and the, existing Rule 16. The amendment

requires the government to provide pretrial disclosure of names of

witnesses unless the attorney fory the government submits, ex parte

and, under, seal, to the trial court written reasons, based upon the i
facts relating to the individual case, why this information cannot be

disclosed., The amendment 1 adopts an approach of presumptive

disclosure that is already used in a -significant number of United

States Attorneys .offices. While the amendment recognizes the

importance of discovery in all cases, it protects witnesses when the

government has a good faithlibasisl!for believing that disclosure will

pose a threat to the safity of a person or will lead to an obstruction LI
of justice.

The provision tha govern t proviie the names no

later than seven sdaysobefore lrial shuld'11dIM111ate some concern
about , the safe [sofo witnes's land lson fer about possible
obstruction of dusticea. j The seireI-dy provision extends only to

noncapital felon ca~.~iretjhin~capi~a cas~es the governmentAn~~~~~~~~~~~~I l, LJ
is require1todico~ eiIi~ it~tviti h w~~~sleast three days
befr tra.F1h~9n tt ~eieveys lathedifference in the

timing requiremepts i uste Ii V do f ~cttthat an ger to

witnesses wou1d Ibe lgrele+ i Eapital ylases. The rule also
recognizes, however, tht h et trial-lcouot I may pernit the

government to discose the names ofits itnsses at a time closer
to trial.

The amendment sproyidesll thatllthe government's ex parte K
submissi6 n of reasoifor>not disclosi the requested information Li

LI
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E will not be reviewed, either by the trial or the appellate court. The
Committee considered, but rejected, a mechanism for post-trial
review of the government's statement. It was concerned that suchL exparte statements could become a subject of collateral litigation in
every case in which they are made. Although it is true that under
the rule the government could refuse to disclose a witness' name
even though it lacks sufficient evidence for doing so in an individual
case, the Committee found no reason to assume that bad faith on
the part of the prosecutor would occur. The Commnittee was
certain, however, that it would require an investment of significant
judicial resources to permit post-trial review of all submissions.
Thus, the amendment provides for no review of government
submissions. No defendant will be worse off under the amendedL rule than under the current version of Rule 16, because the current
version of Rule 16 allows the government to keep secret the
infonnation covered by the amended rule whether or not it has a
good faith reason for doing so.

It should also be noted that the amendment does not
preclude either the defendant or the government from seeking
protective or modifying orders or sanctions from the court under
subdivision (d) of this rule.

Subdivision (b)(1)(C). Amendments in 1993 to Rule 16
included provisions for pretrial disclosure of information, including

__ names and expected testimony of both defense and government
expert witnesses. Those disclosures are triggered by defense
requests for the information. If the defense makes such requests
and the government complies, the government is entitled to similar,
reciprocal discovery. The amendment to Rule 16(b)(1)(C) provides

L, that if the defendant has notified the government under Rule 12.2 of
an intent to rely on expert testimony to show the defendant's mental
condition, the government may request the defense to disclose
information about its expert witnesses. Although Rule 12.2 insures
that the government will not be surprised by the nature of the
defense or that the defense intends to call an expert witness, that
rule makes no provision for discovery of the identity, the expectedL testimony, or the qualifications of the expert witness. The
amendment provides the government with the limited right toB

L
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respond to the notice provided under Rule 12.2 by requesting more
specific information about the expert. If the government requests
the specified information, and the defense complies, the defense is
entitled to reciprocal discovery under an amendment to subdivision
(a)(1)(E), supra.

Subdivision (b)(l)(D). The amendment, which provides 7

for reciprocal discovery of defense witness names, is triggered by
compliance with 'a defense request made under subdivision
(a)(1)(F). If the government withholds any information requested
under that provision, the court in its discretion may limit the J1
government's right to disclosure under this subdivision. The
amendment provides no specific deadline for defense disclosure, as
,long as it takes place before trial starts. L
1 Rule 32. Sentence and Judgment

2 (d) JUDGMENT.

3 $

4 (2) Criminal Forfeiture. Mhen a verdict contains a

5 finding If criminal forfciture, thc judgment must authorize

6 the Attorney Gcncral to seize the interest or property r
[I

7 subject to forfeiture on terms that the court considers

8 prepeft If a verdict contains a finding that propertv is Ls

9 subject to a criminal forfeiture, or if a defendant enters a

10 guilty plea subjecting property to such forfeiture. the court

11 may enter a preliminary order of forfeiture after providing

12 notice to the defendant and a reasonable opportunity to be Li

L
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L 13 heard on the tining and form of the order. The order of

7 14 forfeiture shall authorize the Attorney General to seize the
L

15 property subject to forfeiture, to conduct any discovery that

16 the court considers proper to help identify locate, or

17 dispose of the property. and to begin proceedings consistent

18 with any statutory requirements pertaining to ancillary

19 hearings and the rights of third parties. At sentencing. a

20 final order of forfeiture shall be made part of the sentence

21 and included in the judgment. The court may include in the

22 final order such conditions as mav be reasonably necessary

L 23 to preserve the value of the property pending any appeal.

7 COMMITTEE NOTE

Subdivision (d)(2). A provision for including a verdict of
criminal forfeiture as a part of the sentence was added in 1972 to

L. Rule 32. Since then, the rule has been interpreted to mean that any
forfeiture order is a part of the judgment of conviction and cannot
be entered before sentencing. See, e.g., United States v. Alexander,7 772 F. Supp. 440 (D. Minn. 1990).

Delaying forfeiture proceedings, however, can pose real
,1 problems, especially in light of the implementation of the
X, Sentencing Reform Act in 1987 and the resulting delays between

verdict and sentencing in complex cases. First, the government's
statutory right to discover the location of property subject to
forfeiture is triggered by entry of an order of forfeiture. See 18
U.S.C. § 1963(k) and 21 U.S.C. § 853(m). If that order is delayed
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until sentencing, valuable time may be lost in locating assets which
may have become unavailable or unusable. Second, third persons
with an interest in the property subject to forfeiture must also wait
to petition the court to begin ancillary proceedings until the
forfeiture order has been entered. See 18 U.S.C. § 1963(1) and 21
U.S.C. § 853(m). And third, because the government cannot
actually seize the property until an order of forfeiture is entered, it
may be necessary for the court to enter restraining orders to El
maintain the status quo.

The amendment to Rule 32 is intended to address these
concerns by specifically recognizing the authority of the court to L
enter a preliminary forfeiture order before sentencing. Entry of an
order of forfeiture before sentencing rests within the discretion of
the court, which may take into account anticipated delays in Li
sentencing, the nature of the property, and the interests of the
defendant, the government, and third persons.

The amendment permits the court to enter its order of
forfeiture at any time before sentencing. Before entering the order
of forfeiture, however, the court must provide notice to the
defendant and a reasonable opportunity to be heard on the question
of timing and form of any order of forfeiture.

The rule specifies that the order, which must ultimately be L
made a part of the sentence and included in the judgment, must
contain authorization for the Attorney General to seize the property
in question and to conduct appropriate discovery and to begin any lI
necessary ancillary proceedings to protect third parties who have an
interest in the property. Li

Li

Li
rK
L
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter

RE: Rule 24(a); Published for Public Comment

DATE: September 7, 1995

Attached is Rule 24(a), re attorney-conducted voir dire, as it was approved by the
Standing Committee in July 1995 for publication and comment.

The current version of the rule is very different from the language adopted by this
committee at its April 1995 meeting. Although some members of the Standing Committee
seemed to favor this committee's approach and structure to rule, others believed that both
Civil Rule 47(a) and Criminal Rule 24(a) should match as much as possible. The Civil
Rules Committee had considered this committee's language and had rejected it in favor of
its own approach.

Following some discussions between the Reporter and a member of the Civil Rules
Committee and this Reporter, language was drafted which attempted to capture the
concerns of both committees. After making some additional minor changes, the Standing
Committee approved the attached version for public comment.

For purposes of comparison, I am also attaching the versions submitted to the
Standing Committee by the two Advisory Committees.

Hearings on the proposed change are scheduled for December and January.
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FEDERAL RULES OF CRIMINAL PROCEDURE 1

1 Rule 24. Trial Jurors.*

2 (a) VOIR DIRE EXAMINATION. The

3 court shall conduct the voir dire examination of

4 prospective jurors . But the court shall also permit

5 the defendant or the defendant's attorney and the

6 attorney for the government to orally examine the

7 prospective jurors to supplement the court's

8 examination within reasonable limits of time.

9 manner, and subject matter, as the court determines

10 in its discretion. The court may terminate

11 examination by a person who violates those limits or

12 for other good cause. The court may permit the

13 defendant or the defendant's attorney and the

14 attorney for the government to conduct the

15 examination of prospective jurors or may itself

16 conduct the examinat. In the latter event the

17 court shall permit the defendant or the defendant's

18 attorney and the attorney for- the government to

19 supplement the examination by such further inqui-r

New matter is underlined and matter to be omitted is lined
through.
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20 as it deems preper oru shall tsel SUbmit to the

21 prospective jurors such additional questions by the

22 parties cr their attorneys as it deems proper. H
23

COMMITTEE NOTE

The amendment is intended to insure that the parties H
are given an opportunity to participate in the critical stage
of jury selection. While a recent survey from the Federal
Judicial Center indicates that a majority of district courts K
permit participation by counsel, Shapard & Johnson, Survey K
Concerning Voir Dire (Federal Judicial Center 1994), the
Committee recognizes that in many cases the right to
participation is completely precluded under the present rule. L
Those opposing greater participation by counsel assert that
providing an opportunity for such participation will extend
the time for selecting a jury and that counsel may use the
examination for improper means, e.g., attempting to L
influence or educate the jury regarding their client's view of
the case.

Those supporting greater counsel participation
assert that it is important for the parties to participate
personally in the process because jurors may be intimidated
by the trial court and that their answers to the judge may be L
less than candid. See generally D. Suggs & B. Sales, Juror
Self-Disclosure in the Voir Dire: A Social Science Analysis, U
56 Indiana L. Jour. 245, 256-257 (1981)(authors note that l J

unintentional, nonverbal, communication from judge during
voir dire may affect jurors' response); S. Jones, Judge-
Versus Attorney-Conducted Voir Dire, 11 Law and Human L
Behavior 131, 143 (1987))(study showed the jurors
attempted to report not what they truly felt but "what they
believed the judge wanted to hear"). Second, in order to
insure a fair opportunity to obtain information relevant to
the exercise of peremptory challenges and challenges for

Li
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cause, it is important that at a minimum counsel be given the
opportunity to conduct supplemental examination.

Although the concerns expressed by the opponents
are not without merit, the Committee believed that on
balance, the need for counsel participation outweighed the
risk of potential abuse. The amendment recognizes that,
particularly in criminal cases, there are good reasons for
permitting supplemental inquiries by counsel, withoutL regard to whether counsel or the courts can do a better job
of picking an impartial jury. The amendment avoids that
debate and at the same time recognizes that the defendant or

L ., defendant's counsel should have the right, even if limited, to
question the potential jurors.

While the amendment recognizes the long-standing
tradition in federal courts that the primary responsibility for
conducting voir dire rests with the trial judge, it creates a
presumptive right of counsel to participate in supplementalL examinations. The right to supplemental questioning,
however, is not absolute and may be conditioned on one of
several factors.

First, the court may place reasonable limits on the
time, manner, and subject matter of the examination. This
condition probably reflects current practice in some courts.

LI That is, at the present time, judges already permit counsel to
pose supplemental questions, subject to such reasonable
limitations in cases where attorney-conducted voir dire isL permitted.

The second condition reflects the Committee's view
that the court should retain the authority in particular cases
to cut off absolutely any supplemental questioning. The
amendment assumes that the supplemental examination has
begun and that at some point, the defendant or trial counselL. has engaged in conduct which violates the court's limits or
demonstrates a purpose to use the voir dire process for
some reason other than determining the ability of a potential
juror to serve impartially. The amendment also assumes,

Er
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that the court should have an articulable reason for
absolutely barring supplemental questioning by the parties.

[7Fl

[7

L
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[L
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[7~



Advisory Committee on Cnminal Rules
L Proposed Amendment to Rule 24(a)

May 195

r I Rule 24. Trial Juror/

2 (a) VOIR DIRE EXAMINATION. The court will conduct tf prenar voir dire

S 3 examination of the trial jurors1 . Up!! timely request q* court must permit the defendant

r 4 or te defendant's attorney and the att y for government to conduct a supplemental

5 examination of prospective juror, subjoct to the following:

6 (I 69-`The court may place rcasonable limits on the time, manner, and subject

7 matter of such supplemental examination; and

8 (2) The court _Inyaminate supplemental examination if it finds that such

9 examination may impair the jury's impartiality # 4
L 10 The court may pennit -the defendant or the defendant's attorney and the attorney for the

11 government to conduct the examinati n of prospective jurors or may itself conduct the

12 examination. In the latter event the co1 rt shall permit the defendant or the defendant's

L 13 attorney and the attorney for the gov nment to supplement the examinaton by such

14 further inquiry as it deems proper or s tall itself submit to the prospective jurors such

Lj I 5 additional questions by the parties or their attorneys as it deems proper.

6

COIMJU1TEE NOTE

L The amendment is intended t insure that the parties are given an opportunity to
participate in the critical stage of jury selection. While a recent survey from the Federal
Judicial Center indicates that a majori y of district courts permit participation by counsel,
Shapard & Johnson, Survey Concern ng Voir Dire (Federal Judicial Center 1994), the
Committee recognizes that in many c ses the right to acipation is completely precluded
under the present rule. Those opposnlig greater participation by counsel assert that
providing an opportunity for such part icipation will extend the time for selecting a jury and
that counsel may use the examina on for improper means, e.g., attempting to influence or
educate the jury regarding their client' s view of the case.

Those supporting grester cous sel participaton assort that it is important for the
parties to participate personally in the process because jurors may be intimidated by the
tial court and that their answers to th judge may be less than candid. See generally D.
Suggs & B. Sales, Juror Sey-Disclos re in the Voir Dire: A Social Science Analysis, 56
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Rule 47. Selecting Seleetien-ef Jurors

(a) Examination-ofExamining Jurors. The court mey must permit-the K
parttes-<ne-their-r*Y~nx>¢¢-t conduct the examination of

,/' 5 prospective jurors or-a The

_co_ must permit the parties to examine the prospective

lurors to supplement the court' ,s examination within reasonable L

7 limits of time, manner, and subject matter determined-by the

8 court in its discretion. 0

9 - e r m i t- the- -Vt-i*&- --a r- tbe4-i-ffa f t ie Yne S- t-f& ettwezhs~eP-- thC
0

1 ~shall-itselSifitw4f eosee-dtnaL

2 7
3 proper-.

4 Committee Note 7
Lt..

5 Rule 47(a) in its original and present form permits the courtc

6 to exclude the parties from direct examination of prospective

7 jurors. Although a recent survey shows that a majority of district

8 judges permit party participation, the power to exclude is often

9 exercised. See Shapard & Johnson, Survey Concerning Voir Dire

0 (Federal Judicial Center 1994). Courts that exclude the parties

21 from direct examination express two concerns. One is that direct

2 participation by the parties extends the time required to select a 7
3 jury. The second is that counsel frequently seek to use voir dire

24 not as a means of securing an impartial jury but as the first stage

5 of adversary strategy, attempting to establish rapport with

6 prospective jurors and influence their views of the case.

27 The concerns that led many courts to undertake all direct

8 examination of prospective jurors have earned deference by long

9 tradition and widespread adherence. At the same time, the number

30 of federal judges that permit party participation has grown

1 considerably in recent years. The Federal Judicial Center survey

2 shows that the total time devoted to jury selection is virtually

3 the same regardless of the choice made in allocating responsibility

34 between court and counsel. It also shows that judges who permit

5 party participation have found little difficulty in controlling

6 potential misuses of voir dire. This experience demonstrates that L
37 the problems that have been perceived in some state-court systems

8 of party participation can be avoided by making clear the

9 discretionary power of the district court to control the behavior L
40 of the party or counsel. The ability to enable party participation
41 at low cost is of itself strong reason to permit party

2 participation. The parties are thoroughly familiar with the case L

| _ C~~-2
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MEMO TO: Members, Criminal Rules Advisory Committee

L FROM: Professor Dave Schlueter, Reporter

RE: Rule 11(e); Provision Barring Participation by Court in Plea[ Agreement Discussions

DATE: September 7, 1995

Judge Jensen learned during the Ninth Circuit Conference that courts in the
Southern District of California refer criminal cases to another judge for settlement

-, conferences. See United States v. Torres, 999 F.2d 376 (9th Cir. 1993)(noting practice).
Assuming that a court wishes to use that procedure, Rule 11 (e) may prohibit such,
depending on how one reads the rule, i.e., does the current rule prohibit any judge from
taking part, or only the presiding or sentencing judge?

As the Advisory Committee Note to Rule I I(e)(1)(attached) makes clear, thelanguage prohibiting participation by the court reflects the prevailing rule that for severalLI reasons the court should not be a party to the plea bargaining. The caselaw generally
follows that position. See, e.g., United States v. Garfield, 987 F.2d 1424 (9th Cir.
1993)(rule prohibiting all forms of judicial participation in plea bargaining is absolute, and

L without regard to motives ofjudge, is plain error). The Ninth Circuit, however, in Torres,
supra. concluded that the sentencing judge had not participated in violation of Rule I 1.The parties, said the court, "had already hammered out their agreement with the assistanceL of [another judge]." The Torres decision is attached.

This item is on the agenda for the Committee's October meeting.

L

L

L
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L CEDURE PLEAS Rule 11
,' any under- Se Guilty Pleas, 112 U.Pa.L.Rev. 865, 904 avoid prison, at once raise a qurstion of funda[. h been made + (1964). Discussions without benefit of counsel mental fairness. When a judge becomes a

he will re- - increase the likelihood that such discussions participant in plea bargaining _e brings towatcs District may be unfair. Some courts have indicated bear the full force and majesty of his officcicd(1969) at e that plea discussions in the absence of defend- His awesome power to impose a substantiallyn illilthge~d Sta~tes i ant's attorney may be constitutionally prohib- longer oreven maximum sentence in excess ofr.l1969)y ~ited. Sec Anderson v. North Carolina, 221 that proposed is present whether referred to o'Lirict judges F.Supp. 930, 935 (W D.N.C. 1963); Shape v. Si- not. A defendant needs no reminder that if he
inquiry on gler, 230 F.Supp. 601, 606 (D Neb.1964). rejects the proposal, stands upon his right to

piomises, but Subdivision (e)(l) is intended to make clear trial and is convicted, he faces a significantlyF sel whether . that there are four possible concessions that longe sentence Umted Slates cx iel. Eiliogically the may be made in a plea agreement. First, the v. Gilhgan. 256 F.Sipp, 244, 254 (S.D.N.Y
Linforination charge may be reduced to a lesser or related 1966)-
ioin has in the offense. Second, the attorney for the govern- On the other hand, one conmmentator has

526, 530 (4th ment may promise to move for dismissal of taken the position that the judge may be inr ~ r other chaiges. Third, tile attorney for the volved in discussions either after the agree
agreements government may agree to recommend or not ment is reached or to help elicit facts and anlargely , oppose the imposition of a particular sentence, agreement. Enker, Perspectives on Plea Bar

tfies on Plea Fourth. the attorneys for the government and gaining, in President's Commission on Laya,, Iop on LaPa the defense may agree that a given sentence is Enforcement and Administration of Justice,of! Justice an appropriate disposition of thecase. This is Task Force Report: The Courts 108, 117-118
of8. I ISimade explicit in subdivision (c)(2) where ref- (1967).
108al of denial erence is made to an agreement made "in the The amendment makes clear that the judge

I, ritual in expectation that a specific sentence will be should not participate in plea discussions leadwiferise coun- imposed." See Note. Guilty Plea Bargaining: ing to a plea agreement. It is contemplated
rus Relatingompromises By Pi osecuturs To Secure Guilty that the judge may participate in such discus

cry at 6iD69 ; g Pleas, 112 U.Pa.L.Rev. 865, 898 (1964). sions as may occur when the plea agreement is
la<.ej'Report: Subdivision (c)(l) prohibits the court from disclosed in open court. This is the position
cc has been a participating in plea discussions. This is the of the recently adopted Illinois Supreme Court*1 thproprie position of the ABA Standards Relating to Rule 402(d)(1) (1970), IlIRc.Siat 1973, c.

inlg!she risk - Pleas of Guilty § 3.3(a) (Approved Draft, 110A, § 402(d)(1). As to what may constitute
L Al 1A Stan- 1968). "participation," contrast People v. Earegood.

L ,,§ 34'3, Corn -: @lIt has been stated that it is common practice 12 Mich.App. 256, 268-269, 162 N.W.2d 802,Reaprt: The for a judge to particpate in plea discussions. 809-810 (1968), with Kruse v. State, 47 Wis.2d
See D. Newman, Conviction: The Determina- 460, 177 N.W.2d 322 (1970)- _

ndivilgionp' (e) tion of Guilt or Innocence Without Trial Subdivision (e)(2) provides ihat the judge
L v~eaitidiscos- 32-52, 78-104 (1966), Note, Guilty Plea Bar- shall require the disclosure of any plea agree

approri- gaining: Compromises By Prosecutors To Sc- ment in open court. In People v. West, 3
1V 11 . cure Guilty Pleas, 112 U.Pa.L.Rev. 865, 891, Cal.3d 595, 91 CalRptr. 385, 477 P.2d 409

,ii the~ ¢"attor- r 905 (1964). (1970), the court said:
'ttoi neyfor There are valid reasons for a judge to avoid [T]he basis of the bargain should bc dis
.herle ae ing involvement in plea discussions. It might lead closed to the court and incorporated in the

Ldisce ssions. the defendant to believe that he would not record. * *
wlherl acin receive a fair trial, were there a trial before Without limiting that court to those we set

act that itIere the same judge. The risk of not gz)ing along forth, we note four possible mnthods of incor
liantlilsts with the disposition apparently desired by the poration (1) the bargain could be stated oral

t DL be deir judge might induce the defendant to plead ly and recorded by the court reporter, whoseErnnillt hiot guilty, even if innocent. Such involvement notes then must be preserved or transcribed,
*ferdilni b erg makes it difficult for a judge to objectively (2) the bargain could be set forth by the clerk

n be, Ap t ~ rl- assess the soluntariness of the plea. See ABA in the minutes of the court; (3) the partiesJ . (;,Standards Relating to Pleas of Guilty § 3-3(a), could file a written stipulation stating the
0 A th cbinu . , Commentary at 72-74 (Approved Draft, 1968); terms of the bargain; (4) finally, counsel or

lghis P Note, Guilty Plea Bargaining: Compromises the court itself may'find it useful to prepare
ceI Im ran v By Prosecutors To Secure Guilty Pleas, 112 and utilize forms for the recordation of pie -This if l U.Pa.L.Rev. 865, 891-892 (1964); Comment, bargains. 91 Cal.Rptr. 393, 394, 477 P.2d at

retar atgree Official Inducements to Plead Guilty: Suggest- 417 418
de sid't ed Morals for a Marketplace, 32 U.Chi.L.Rev.

L~fe Pt h,,delqc f iit 167, 180-183 (1964); Informal Opinion No. The District of Columbia Court of eneral
thu. rliv n~hisil f i, 779 ABA Professional Ethics Committee ("A Sessions is using a "Sentence-Recommenda-

-. of jp.istiqe >judge should not be a party to advance ar- tion Agreement" form.
-ft'l~e +'4 i trangements for the determination of sentence, Upon notice of the plea agreement, the court
i t,)l 5li3Il t. whether as a result of a guilty plea or a finding is given the option to accept or reject the

afi4Rj~l19§8t it of guilt based on proof."), 51 A.B.A.J. 444 agreement or defer its decision until receipt of
iest pi seAlitL i (1965). As has been recently pointed out: the presentence report.
tissip~rtllly i ~ The unequal positions of the judge and the The judge may, and often should, defer his

fl it -rs1111j t accused, one with the power to commit to decision until he examines tlie presentenceprison and the other deeply concerned to report. This is made possib by rule 32
351
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sum of the damages listed in No. 5. The trict of California, John S. Rhoades, Sr., J.;
amount of damages the jury listed in No. 6 is following his guilty plea to offense of import-
far greater thathe amount of the purported ing marijuana -into the United States. Ap-
refund. SpeeialjInterrogatory No. 7, which peal was taken. The Court of Appeals held
asked the jury whether the rate reduction that: (1) defendant's negotiated plea agree-
refunded damages, has meaning only if it is ment validly'waived right to appeal sentence,
interpreted to ask whether it refunded any regardless of district court's subsequent de-
damages. Reading No. 7 as NPPD suggests, nial of downward sentencing adjustment ex- -

as asking whether the rate refund in the pected by defendant in light of his role as . KI
amount of $1,527,301 refunded all the dam- mere "mule" in bringing drugs across horder,
ages Nucor suffered, which the jury had and (2) district judge did not participate in
determined to be in the amount of $7,492,430, plea bargaining despite stating that agree-
renders this interrogatory meaningless. ment did not shock him.
Common sense dictates that a "refund" of
$1,527,301 cannot fully compensate damages Affirmed in part and dismissed in part.
of $7,492,430.

111. CONCLUSION 1. Criminal Law S'1026.10(2.1) .

We hold NPPD's motion under Rule 60(b) Defendant's negotiated plea agreement
for partial satisfaction of the judgment was validly waived right to appeal sentence, re- -

untimely, and that the district court had no gardless of district court's subsequent denial
jurisdiction to consider the motion. We va- of downward sentencing adjustment expected '
cate the district courts August 31, 1992, or- by defendant in light of his role as mere
der amending the judgment. "mule" in bringing drugs across border; de- I

fendant claimed that expected adjustment r
- was basis for plea agreement, but defendant

KEMBERSYTEM had affirlned under oath his understanding
that district court was not bound by plea e
agreement, and defendant's prior record had j
not been disclosed at time of plea negotia- l

tions.

UNITE) STATES of America, 2. Criminal Law e1139
Plaintiff-Appellee, Whether district court judge improperly

v. participated in plea negotiations is legal -

Enrique TORRES, Defendant-Appellant. question which is reviewed de novo.

No. 92-506549. 3.; Criminal Law e;273.1(2)

United States Court of Appeals, District judge did not participate in plea -

Ninth Circuit. bargaining despite stating that agreement
did not shock him: agreement already had - S

Submitted May 25, 1993 *. been reached during discussions before an-
Memorandum Filed June 1, 1993. other judge, district judge in question clearly

Order and Opinion Filed July 21, 1993. stated that he could not agree to follow plea l
agreement, and parties' presentation of
agreement was mere matter of procedure

IDefendant was convicted in the United before change of plea hearing. Fed.Rules - '
States District Court for the Southern Dis- Cr.Proc.Rules 11, 11(e)(1), 18 U.S.C.A.

* The panel unanimously finds this case suitable for R.App.P. 34(a); 9th Cir.R. 34-4.
disposition without oral argument Fed.

Vq.*. o



U.S. v. TORRES 377
Cite ah 999 F 2d 37t (9thClr 1993)

g a J-i 3 - Stephanie It. Thornton and Antonio F. 'The government's initial investigation
Yoon, Law Graduate, Federal Defenders of showed that Torres had a clean record. In
San Diego, Inc., San Diego, CA, for defen- fact, he had sustained four prior convictionsL held g dant-appellant. under differer4 aliases fur illegal entry and 4

I ~ee-
itence, Roger W. Haines, Jr., Asst. U.S. Atty., San- rte oe s

Diego, CA, for plaintiff-appellee. Torres entered into a plea agreement un-
ex- A(ler which the governmient promised to rec-Appeal from the United States District rindadw adadutetfrcep
,as,- Coulrt for the S~outhern Distr-ict of California. I onanend a down~ward adjustment for accep- {
der, D o tance of responsibility and a sentence at the
e in . zlow end of the applicable guideline range.L ree- - efore: HUG, WIGGINS, and 'I'he parties also agreed that Torres would

THOMPSON, Circuit Judges. argue for a downward departure pursuant to
l'dlez-Gonzalez, which the government

ORDER w.. ould oppose 'only as a matter of policy.'
L m ornu t TfJe written agreement stipulated "there is

, , 4> . The memorandum disposition filed June 1, ,1 gerln st eedns lmnlhs
rio agreement as to defendant's criminal his-

1993 is redesignated a per ciiiiamn opinion.1993, is redesignated a perlcuriam opinion, tory category," antI "Itihe defendant is aware
that any estimate of the probable sentencing

Lent F OPINION range that he may have received from his

3, re2 | t PER CURIAM: counsel or the government is a prediction,
iialqll 1i 1' r not a promise, and is not binding on the

wfedal hX ;> Enrique Torres seeks to appeal his sen- court." Torres, finally, "expressly waive[d]
Mnere nj tence of 33 months, imposed under the Unit- the right to appleal his sentence ... if the
rd de- ed States Sentencing Guidelines ("Guide- waa] sentenced pursuant to the Government'sL mnt' V V lines"), following his guilty plea to importing recommendation or to less time in custody."

Minb ldll t @' 117 pounds of marijuana into the United
!ding States in violation of 21 U.S.C. §§ 952 and In accordance with the criminal case set-
[leaL UlM~llE !1 M 9o and 18 U.S.C. § 2. Torres claims the tlement procedures of the Southern District

l. ad~l: lj|,|lg 1 W district court's refusal to depart downward of California, the parties discussed the terms
otla- j| pursuant to U1nited States v. Valdez-Gonza- of the proposed plea agreement with District

#i 11l! le - lez, 957 F.2d 643 (9th Cir.1992), rendered Judge Earl Gilliam. Judge Gilliam approved
I void his waiver of the right to appeal his of the agreement, and the parties conveyed

sentence. Alternatively, he claims he should Judge Gilliam's approval to District Judge
'be allowed to withdraw his guilty plea be- John Rhoades, the sentencing judge. Both
cause the district court committed plain error Judge Gilliam and Judge Rhoades were toldLalH k~lzllulp .A W by participating in the plea negotiations. We that Torres had no criminal history. At the
have jurisdiction under 28 U.S.C. § l?91 and conclusion of the parties' meeting with Judge
we affirm the conviction. We decline to ex, Rhoades, he said, "As you know, under Rule

La 111131 iffl W ercise jurisdiction to review Torres's sentenc- 11 I can't agree that I am going to follow
Ea ,1lllllt$ " ing claims and we dismiss them. what you say but it doesn't shock me." A
lent 113week later, Torres pleaded guilty.

I p 111 W A. F'acts By the time Torres was sentenced, the
Torres was arrested on February 5, 1992, probation office had discovered his criminal

u'y l less than a mile noi-th of the Mexico-United record, which changed his criminal history
)leaf + !t X States border with 117 pounds of marijuana category from I to III. At sentencing, the
t ~ 'f I , in the back of his truck. The clime of impor- government recommended and the court

les l 1 C 1lll 1 , tation, to which he pleaded guilty, exposed granted a two-level downward adjustment for
Iles l ll t- him to a maximum of 20 years imprisonment acce(ptance of responsibility, but the court

and a $1 mil ion fine. ruled as a malter~f law that a aldez depar-'

.,,,1,tn Valdez nzalez, we agreed with the dist jet sidnce of a kind "or to a degree not taken into,
court that the* role in the drug trade playediby a count by th' Sentencing Commission in fopmu-
"mules" ma' constitute a mitigating circ'rn- lating the Gdlidelrites.
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hire was inappropriate in light of Torres's C. Rule 11 Violation
criminal history. The- court sentenced h
Torres according to the government's recom- Whether a district court2judge im-
mendation to the lowest possible term of properly participated in plea negotiations is a
imprisonment within the appropriate Guide- legal question which we review de novo.
lines range. United States Et Brmce, 976 F.2d 5,52, 6,55

(9th Cir.1992). The government and the de-
B. Waiver fendant may "engage in discussions with a

[11 Although a defendant's waiver of his view toward reaching [a plea] agreement ... .
right to appeal is generally enforceable, [but] the court shall not participate in any
United States v. Navarro-Botell(o 912 F.2d such discussion." Fed.R.Crim.P. l1(e)(1).
318, 321-22 (9th Cir.1990), cert denied, Torres argues that, by remarking, "as you
U.S. -, 112 S.Ct. 1488, 117 L.Ed.2d 629 know under Rule 11 I can't agree that I am
(1992), we have considered a defendants going to follow what you say but it doesn't
claims that he was sentenced in violation of a shock me," Judge Rhoadeg violated Rule 11.
negotiated plea agreement. United States v. Torres claims that but for Judge Rhoades's
Serran'o, 9138 F.2d 1058, 1060 (9th Cir.1991). illegally offering his "seal of approval" to the
To determine whether a plea agreement was agreement, he "would not have proceeded
violated we look to "what the parties .. with the guilty plea," and that therefore, he
reasonably understood to be the term of the should be allowed to withdraw his plea. We
agreement." United States v. Sutton, 794 disagree.
F.2d 1415, 1423 (9th Cir. 1986) (citations omit-
ted). [3] Judge Rhoades did not participate in

Torres argues that the district court's "re plea bargaining. The parties had already
fusal to consider" a Valdez departure frus- hammered out their agreement with the as-
trated "the premise upon which [his appealI sistance of Judge Gilliam. Its presentation
waiver was predicated," thus rendering the to Judge Rhoades was simply the next step,
waiver void. We disagree. Torres got ev- according to procedures in the Southern Dis-
erything he bargained for. The government trict, before the change of plea hearing.
and the defense, the only parties bound by Moreover, Judge Rhoades's comment was
the plea agreement, performed as promised. not a "seal of approval" on the agreement.
Torres's attorney requested a downward de- Far from violating Rule 11, his comment
parture under Valdez and the government reflects his awareness of and care to observe
did not strenuously oppose the motion. The its prohibitions. We discern no impropriety.,
district court considered the motion at some Thus, we decline to allow Torres to withdraw
length before denying it.2 his plea.

If Torres acceded to the plea agreement AFFIRMED in part and DISMISSED in
because he expected to get a Valdez depar-
ture, his expectation was wholly unreason- part
able. Torres was reminded at every turn
that the district court was not bound by the
agreement, and he affirmed under oath that
he understood this. Because no one breach-
ed the agreement, we uphold Torres's waiver
of his right to appeal. Accordingly, we de-
cline to address Torres's other sentencing
arguments.

2. The district court said at the sentencing hear- difference. In Valdez, ... and I reread it yester-
ing, 'I hate reread the Valdez case. I'll concede day; Mr. Valdez had no criminal history. That's
that in rioqt tespects he may fit what is now at page . 645. Valdez had no prior criminal
called the profile for the Valdez case. He's poor. record in either Mexico or the United States.
He lives in Mexico. ie's got a job that doesn't And that's not the case here. So I would hot be
pay much monor.. He's got a child that's sick, inclined to follow Valdez."
and he's got a family. But there is one big



MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter

RE: Rule 12; Proposal to Abolish Rule

DATE: September 7, 1995

Attached is correspondence from Mr. Paul Sauers who urges the Committee to
retire Rule 12. He apparently views the rule as being inconsistent with the Constitution.

r

L

L

L

L

L
U-



COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ALICEMARIE H. STOTLER CHAIRS OF ADVISORY COMMITTEES
CHAIR JAMES K. LOGAN

APPELLATE RULES
PETER G. MCCABE A

SECRETARY PAUL MANNES D
BANKRUPTCY RULES at

PATRICK E. HIGGINBOTHAM ,
CIVIL RULES

Lil
D. LOWELL JENSEN

August 30, 1995 CRIMINAL RULES

RALPH K. WINTER, JR.
EVIDENCE RULES

Mr. Paul Sauers
3605 Carambola Circle
Coconut Creek, Florida 33066

Re: Comment on Criminal Rule 12 L
Dear Mr. Sauers:

Thank you for your letter commenting on Rule 12 of the Federal Rules of
Criminal Procedure. A copy of your letter will be sent to the chair and reporter of
the Judicial Conference Advisory Committee on Criminal Rules for their
consideration. The next meeting of the Advisory Committee will be held on
October 16-17, 1995.

We welcome your comments and appreciate your interest in the rulemaking V
process. A

Sincerely,

fi Peter G. McCabe
Secretary V

cc: Honorable Alicemarie H. Stotler
Honorable D. Lowell Jensen
Professor David A. Schlueter
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor David A. Schlueter, Reporter

RE: Rule 26.2; Consideration of Possible Amendments Re Definition of
'"Statement."

DATE: Sep. 8, 1995

During its discussions at its last meeting regarding the pretrial production of
witness statements in Rule 16, the Committee briefly addressed the question of whether7 the definition of "statement" in Rule 26.2(f) should be changed. It was determined that
the matter should be discussed in more detail at a later meeting.

Henry Martin has drawn to my attention a fairly detailed, recent annotation in 125
L ALR Federal (1995) on the subject. Due to its length, approximately 150 pages, I have

only attached the introductory material which summarizes some of the problems the courts
have faced in applying the definition in Rule 26.2(f). A second annotation in the same

L volume addresses the Jencks requirement that the produced statement relate to the
witness' direct testimony.

Given the fact that this item, and a related proposal on extending the scope of RuleU: 26.2 to preliminary hearings, may require extended consideration and debate, it might be a
worthy candidate for study by a sbcommittee.

Lj

fr
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Office of the Federal Public Defender i L i
Middle District of Tennessee /

810 Broadway, Suite 200 C

Nashville, Tennessee 37203-3805
Henry A Martin Tde. No. 615-736-5047

Federal Public Defender FAX 615-736-5265

Mariah A. Wooten
Deputy Federal Public Defender E

C Douglas Thoresen

Sumter L. Cany K
Thomas W. Watson
Jude T. Lenahan
Christine A Freeman

Assistant Federal Public Defenders March 9, 1995 -

L I

Mr. John K Rabiej
Chief, Rules Committee Support Office
Administrative Office of the U.S. Courts
Washington, DC 20544

RE: Advisory Committee on Criminal Rules

Dear John:

I am enclosing a copy of a letter from an Assistant Federal Defender in Oregon
regarding a proposed amendment to Rule 26.2. Although due to my short tenure on the
Committee, I do not know whether this matter has been raised before, but it does seem to K
me to be a logical and reasonable extension of Rule 26.2. Therefore, I accept Mr. Levine's L

request and will ask the Committee to consider this amendment. If there is still time to add
this to the agenda for the April meeting, and if that is the appropriate way to proceed, I

please do so.

Thank you for your cooperation in this matter. See you in a few weeks. V
Sin erely yours,

L

Henry A/artin

HAM:drh
Enclosure
enc/cc: The Honorable D. Lowell Jensen, Chair

"...and to have the assistance of counsel for his defense." Constiution ofthe United States, Amendment P7
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March 3, 1995

L Mr. Henry A. Martin
A,`~ Federal Public Defender
L 810 Broadway, Suite 200

Nashville, Tennessee 37203

Dear Henry:

In your capacity as member of the Advisory Committee on the Federal Rules of Criminal
L Procedure, I wish you to consider sponsoring an expansion of Rule 26.2 to preliminary hearings.

As you know, the rule currently requires production of witness statements at motions to suppress
[Rule 12(i)], at sentencing hearings [Rule 32(e)], at hearings to revoke or modify probation or

A, supervised release [Rule 32.1(c)], at detention hearings [Rule 46(i)], and at habeas corpus
evidentiary hearings [Rule 26.2(g)(4)].

r In its commentary to the 1993 amendment, which expanded Rule 26.2, the Advisory
Committee noted that the reasons that justified expansion of the rule to suppression hearings
provided "compelling reasons" to expand the rule "to other adversary type hearings which
ultimately depend on accurate and reliable information." The Committee noted further that there
was "a continuing need for information affecting the credibility of witnesses who present
testimony ... without regard to whether the witness is presenting testimony at a pretrial hearing,
at a trial, or at a post-trial proceeding." Id. The need for reliable and accurate testimony at a
preliminary hearing is equally important. See Coleman v. Alabama, 399 U.S. 1, 9-10, 90 S.Ct.
1999, 2003 (1970).



Mr. Henry A. Martin
March 3, 1995
Page 2

For the foregoing reasons, an extension of Rule 26.2 to cover preliminary hearings is

appropriate. For your convenience, I enclose a draft of the proposed new rule. ,,

Thank you for your cooperation.
!~~~~~~~~~~~~~~~~~~~~~~~

Very truly yours,

Michael . Levine
(Assistant Federal Defender

Enclosure

K



Office of the Federal Public Defender
Middle District of Tennessee

L ~~~~~~~~~~~~~810 Broadway, Suite 200
Nashville, Tennessee 37203-3805

Henry A. Martin Tele. No. 615-736-5047
Federal Public Defender FAX 615-736-5265

LJ Mariah A. Wooten
Deputy Federal Public Defender

C Douglas Thoresen
Senior Litigation Counsel

Sumter L Camp
Thomas W. Watson
Jude T. Lenahan
Christine A. Freeman

Assistant Federal Public Defenders May 8,1995

Professor David A. Schlueter
Saint Mary's University School of Law
One Camino Santa Maria
San Antonio, TX 78284

RE: Advisory Rules Committee's Consideration of Rule 26.2 "Statement"

Dear David:

- In light of Judge Jensen's comments that the Committee would soon take up
C? consideration of the definition of "statement" in Rule 26.2 I noted with interest in a recent

circular from Lawyers Cooperative Publishing Company that the next volume ALR Federal,
Vol. 25, to be released in June, will contain two annotations on this point. These articles
might be of some help to you in preparing this issue for the Committee's consideration.

Take care. I'll see you this fall, iif not somewhere before.

L Sincerely yours,

Henry A. Martin

ao a e s sC t hSHAM:drh

l " ~~~~~~~'.and to have the assistance of counsellor his defense. " Constitution of the United States, Amnenziment VI



PROPOSED RULE 26.2 (g)

(underlined language is proposed amendment)

(g) Scope of the Rule. This rule applies at a suppression

hearing conducted under Rule 12, at a preliminary hearing conducted 
l

under Rule 5.1, at trial under this rule, and to the,,,extent

specified (etc.)

F

K

L~i
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1~~~~~~~
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125 ALR Fed I

WHAT IS "STATEMENT" UNDER PROVIS'IONSr OF JENCKS ACT (18 USCS § 3500) AND RULE

26.2 OF 11,EDERAL RULES OF CRIMINAL PRO-
CEDURE PROVIDING FOR PROI)UCTION OF

STATEMENT OF WITNESS FOLLOWING WIT-

NESS'- DIRECT EXAMINATION

by
David B. I1a ison, JD.

Both the lencks Act and Rule 26.2 01 the Fedcral Rules of

Criminial Procedure provide for the pioduition of a wit-
ness' statement following the direct exaili ation of the

witness. However-, both the Act and the Rule limit the
disclosure requirement to Wlit ings or recordings that
qualify as 'stateinents" under the definitioJnfal language of1
those provisions. In United States v Grozs (1992, CA 3

Pa) 961 F2d 1(097, CCII Fed Sectiu I. el) 11 96609, 35

E ~Fed Rules Evid Serv 557, 125 Al.R Fed i-19, a prosecu-
tion arising from the alleged participation (of the accused

in a scheme to (lefraud the shareholders (if a corporation
in which they were officers, the coUlt upheld a trial courtL determination that prosecutors' notes of intelrviews with a
particular government witness satisfied neither the Jencks

Act provision defininig a ''statement'" as a writing

"adopted" by the witness, nor the p[ovisiofl defining a
"statement" as a "substantially verbatim" recital of the
witness' oral statement. Those cases deteriiining what

documents or recordings quality as "statements" under

the Jencks Act and Rule 26.2 are collected and analysed
in this annotalion.

United States v Gross is fully reported at page 649,
infra.

q~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter

RE: Rule 31(d); Consideration of Amendment to Poll Jurors Individually

DATE: September 8, 1995

Attached is a letter from Judge Brooks in which he raises the issue of possibly
amending Rule 31(d) to permit, or require, individual polling of members. As noted in the
case attached to his letter, United States v. Miller, the Circuits are split on the issue.

As it currently reads, Rule 3 l(d) is silent on the method of polling. The question is
whether the rule should be amended to (1) mention the possibility of individual polling in
an individual case or (2) require individual polling in all cases.

For purposes of discussion at the Committee's meeting, I have attached a draft of
the rule which would require individual polling and provides some stylizing of the existing

L language.

L

L
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF PENNSYLVANIA

CHAMBERS OF

JUDGE D. BROOKS SMITH

REPLY TO REPLY TO-
PENN TRAFFIC BUILDING UNITED STATES COURTHOUSE

319 WASHINGTON STREET GRANT & 7TH AVENUE
JOHNSTOWN. PENNSYLVANIA 15901 PITTSBURGH. PENNSYLVANIA 15219

(814) 533-4514 (412) 644-4902
FTS 723-9514 July 21, 1995 FTS 722-4902

Professor David Schlueter
Reporter, Committee on Criminal Rules
St. Mary's University School of Law
One Camino Santa Maria
San Antonio, Texas 78228

Dear David:

With this letter and its enclosure, I bring to your
attention an issue of criminal procedure which recently found its
way into a Third Circuit opinion, and which may be worthy of
discussion by our committee.

Federal Rule of Criminal Procedure 31(d) reads:

Poll of Jury. When a verdict is returned
and before it is recorded the jury shall be
polled at the request of any party or upon the
court's own motion. If upon the poll there is
not unanimous concurrence, the jury may be
directed to retire for further deliberations
or may be discharged.

In U.S. v. Miller, 95-lU39 (i/5/95), the Third Circuit
recently adopted a supervisory rule "requiring that jurors shall be
polled individually rather than collectively."I Apparently in
several instances, a number of courts have found a collective poll
to be permissible. For reasons which I believe are obvious,
individual polling is the better alternative. As the Miller case
notes, the ABA Standards Relating To Trial by Jury call individual
polling "the most desirable" method.

I grant that this is neither a controversial subject nor
one which is raised because of frequent problems experienced in the



Professor David Schlueter
Page 2 V
July 21, 1995

taking of verdicts. It did seem, however, to be an appropriate
procedural topic to raise, given both the split in the circuits
which now exists and the committee's apparent desire to enhance the
openness and candor of prospective jurors by mandating lawyer
participation in the voir dire process.

I leave it to you and the chairman to decide if this Li
matter warrants any agenda time.

Sincerely, X

D. Brooks Smith
United States District Judge

DBS/tjw

cc: Honorable D. Lowell Jensen

Enclosure
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Filed July 5, 1995

F UNnIED STATES COURT OF APPEALS
FOR 1HE ThIRD CIRCUIT

No. 95-1039

L UNITED STAIES OF AMERICA.

r AppeUlee
L v

CAROL A. MILLER a/k/a CAROL MILLER SALEMO,
Appellant

APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR ThE EASTERN DISTRICT OF PENNSYLVANIA

(D.C. Crim. No. 93-cr-00406)

L Argued April 20, 1995
Before: STAPIET'ON. HUTCHINSON. and WEIS,

F Circuit Judges

L Filed July 5, 1995

Samuel C. Stretton. Esquire
(ARGUED)

301 South High Street
P.O. Box 3231L., West Chester, PA 19381-3231

F Attorney for Appellant
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Emily McKiluip, Esquire (ARGUED)
Assistant United States Attorney
Michael R. Stiles, Esquire
United States Attorney
Walter S. Batty, Jr., Esquire
Assistant United States Attorney
615 Chestnut Street, Suite 1250
Philadelphia, PA 19106-4476

Attorneys for Appellee

OPINION OF THE COURT p
WEIS, Circuit Judge.

In this criminal case, defendant contends that the trial K
court erred when It denied her request for an Individual
jury poll and instead conducted a collective inquiry. In the
circumstances, we conclude that the trial court did not
commit reversible error, but we adopt a proective
supervisor rule rquirin tha o shall be Poled
invi u I raer than collectivel. We also affirn theytil F:
court's rulgs re7ec ng a uress defense and permitting t I

the government to call a witness whom it had Impeached in
a previous trial.

Defendant Carol A. Miller was convicted on charges of L
bank fraud, 18 U.S.C. § 1344, and interstate transportation
of a stolen vehicle, 18 U.S.C. §§ 2, 2312. She was sentenced r-
to a prison term of twenty-seven months concurrent on Li
both counts, followed by supervised release for three years,
and ordered to pay restitution in the amount of $44,500.00.

In February 1991, defendant and her husband, George P.
Salemo, engaged In a check-kiting scheme through which
they defrauded the Meridian Bank in Allentown,
Pennsylvania. Using proceeds from that operation, they V
purchased an automobile for $98,024.00.

On March 27, 1991, the husband was arrested in
Florida. On that same day, defendant, who was also in V
Florida at the time, telephoned her home in Allentown,
Pennsylvania and directed the housekeeper to take the

L



3

automobile from the garage and park It on a designated
side street. On the following day, defendant returned to
Allentown.

On March 29, 1991, at the behest of the Meridian Bank.
the Court of Common Pleas of Philadelphia County served
an order on defendant enjoining her and her husband from
disposing of any of their assets. On the next day, the
defendant's brother arrived in Allentown. He located the
automobile and drove it to Arizona. On April 8, 1991,
defendant flew to Arizona and, o"n the following day, sold
the car for $89,000.00 in Las Vegas, Nevada.

-r Before trial, the district' court granted the prosecution's
motion in lL'rdne to bar defendant from presenting evidence
of duress. After the Jury returned guilty verdicts on each
count charged in the indictment, defendant requested anV Individual poll of the Jurors. The district judge refused to do
so but inquired of the Jurors collectively.'

Defendant has appealed, raising four issues:
L (1) The district court's denial of;an individual poll of

the Jurors; I
(2) Exclusion of the defendant's duress evidence;
(3) The governmenfs-use of a witness in this case that

It had Impeached in a former trial: and
(4) Failure of the district court to, depart downward

from the Guideline sentence.

& ~~~~~~~~~~~~~~~~I.
Following the charge of the court, the Jury deliberated for

about an hour and then returned to the courtroom to
deliver Its verdict. The record shows that the following
occurred:L MIE COURT: Members of the Jury. I understand

you have reached a verdict and the way the verdict 18
to be taken will be as follows: First the Clerk of Court
will ask the foreperson as to the results of the verdict
form. Then, of course, you should listen intently while
it's going on and then the other 11 persons will be

L.
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asked whether they agree as a group. You will be asked
whether you agree with the verdict as announced by,
the foreperson.

IIf you do, of course, you will say 'yes.' If you do not L
agree with the verdict, of course, you should say 'no.'
So listen carefully. If you agree when you are askedD
collectively, you say 'yes.' If you do not agree, please let
us know. Thank you.

7houid the Clerk take the verdict. ,
-iM ,CLERK: Il Would the foreperson please rise?

"Have the'Members of the Jury hed a verdict by:
rs~wering thej ury, ve rdict form

"ThEm FOEEPERSON:. Yes.

"'fil CLERK: HyOw do you find the defendant as toK
Co, 0it ~j, baifrad

'ThEIF~lg PERON: XGuilty. F'

T'ii!Rtlil >LX: As~lil+' ! to Count 2, interstate
tranra o fastolen vehicle?,>

"ThECLEK: Tankyou.

ITHEt @ COU-,P qu may be seated.

"IDEFENSE COUNSELI: Your Honor, I ask the jury L
be polled. f

IlE COURT: I am going to do it collectively. I won't V
do It individually.

DEFENSE COUNSELI: I ask for It Individually.

"ME COURT. I deny It. V
MHE CLERK: Members of the Jury, harken onto

your verdict as the Court has recorded It In the Issue
joined this indictment, Number 94-406 and Carol A.
Miller, also known as Carol A. Salemno, you find the
defendant guilty Inlthe manner and form as she stands 7
Indicted as to Count I, and so say you all? U

"ThE AJRY:r Yes. v
FJo

Un
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V BThE COURT: Does anyfonel find her not guilty asto Count 1?
(No response).
'MHE CLERK: As to Count 2, your verdict is guilty'

and so say you all?
"ITHE JURY: Yes.

L "THE COURT: Does anyone say 'not guilty' as to
Count 2?

(No response) 
+

nFlIE COURT: All right. Would you take the verdict
form?"

Defendant contends that the denial of an Individual pollviolated Fed. R. Crim. P. 31 and due process as well. Fed.
_ R. Crim. P. 31(d) does not specify any specffic form butprovides only that before a verdict is recorded, "the juryshall be polled at the request of any party or upon thecourt's own motion."

In Humphries v. District of Colwnbla, 174 U.S. 190, 194(1899), the Supreme Court characterized polling as "anundoubted 1right' and explained that 'flits object Is toascertain for a certainty that each of the jurors approves ofthe verdict as returned; that no one has been coerced orInduced to sign la verdict to which he does not fully assent."
Judge Marts writing for the Court In Mirada v. UnitedStates, 255 F.2d 9. 17 (1st Cir. 1958), described the rightof the defendant to have the Jury polled as being "of ancient
origin and of basic Importance," designed 'to give eachJuror an opportunity, before the verdict Is recorded, toL J declare In open court his assent to the verdict ...

Although not of constitutional dimension, the right to apoll has its roots In the early common law. Unied States v.
L She¢pherd, 6576 F.2d 719, 724 (7th COr. 1978). I 2 Sir

Matthew Hale, The History of the Pleas of the Crown299-300 (1st Am. Bed. 1847), the text reads:
"Now touching the giving up of their verdict, If the

Jury say they are agreed., the court may examine them
by poll, and if In truth they are not agreed, they are
fineable. 29 Assiz 27. 40 Assiz 10.

L.
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If the jurors by mistake or partiality give their verdict
in court, yet they may rectiyr their verdict before It Is,
recorded, or by advice of the court go together again
and consider better of it, and alter what they have
delivered. Plow. Corn 211. b. Saunder's case. C

"But if the verdict be recorded, they cannot retract")
nor alter it"

An additional advantage to polling is the likelihood that
it will discourage post-trial efforts to' challenge the verdict
on allegations of coercion on the part of some of the jurors.
See Audette v. Isaksen Fishing Corp.. 789 F.2d 956. 961 n.67
(1st Cir. 1986).

We have acknowledged the Importance of the right to poll
the jury see Government of Vigin Islands v. Hercules, 8752
F.2d 414, 418 (3d Cir. 1989), United States v. Grosso, 358
F.2d 154, I 0 l(3d Cir. 1966), rev'd on other grounds, 390
U.S. 62 1,68),i but have not prescribed a specific methoch
of doing o44|IW1Herules, we held that a district court erred,
In refusig lo ae a poll and by relying instead upon the>
fact that a tllofe jurors had ggned the verdict slip as an,

indication o remnto itloerto we acknowledged thai

E howeverOr from L

the peatrgewIts that the mthod,'chosen Is within the~
discretIA f~etrial judge. Ffercules, 875 F.2d at 418;
United L Limone, 71 "F.24 '822, 832-33 (3d CIrr7
1983); e Uie Stte Suna 49 F.3d 1275,~
i282! .l9)1AdiŽ "78c F2d at 959; United
States~ v rntf75F.d152,135 ([I th Cir. 1985);-,
United ~ ~tr 7~~2~ 7(t ~.1985).,
U)7 122ited $t~v aiir,6'F2d f17,28(D.C. Cir.

19841~#d I~3 ~Cha~es A.-rg~Fdral Practice &
Prod~d 5 1~ ~ 33(2deM 18 SUpp 1995); 8K7

James W~] ~or~, Moore' Fed~ P~a~Iic 31.07, at 31-7

rule of discretion has" been applied in a"
varied ~~mtacs thas 'been cied when the~,
quegU i wh~er the poll should be taken on each
dounT andcm toratoehofsvaldefendantsr-
wheth LI' g iuld cont~ue af~aJrr expriesse4~

some y~ng abou theyerdct ard whtherre-polling
sho ~l6~vd~ hes vaiatonsAiferhowever, from

the ~nMa~i#1u oletv Ise
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A number of courts have concluded that In the particular
circumstances presented, a collective poll was permissible.
United States v. Hiland. 909 F.2d 1114, 1139 n.42 (8th Cir.
1990): Posey v. United States, 416 F.2d 545, 554 (5th COr.
1969); Turner v. KeUy. 262 F.2d 207, 211 (4th COr. 1958);
see Carter, 772 F.2d at 68 (showing of hands).
Nevertheless, the preference of the appellate courts, and
most district courts, has been for an -individual jury poll.

In Carter, 772 F.2d at 68, the Court 'strongly" suggested
individual polling, stating: 'We find that such a procedure
best fulfllls the purpose of a jury poll." In Turner, 262 F.2d
at 211, the Court remarked, ilirndividual questioning would
appear to be consonant with the etymological derivation of
the term, and with the apparent trend of authority." See

z also Audette, 789 F.2d at 960: Shepherd, 576 F.2d at 722
n.1; United States v. Sexton, 456 F.2d 961, 967 (5th Cir.
1972) ("correct" procedure Is to poll Individual jurors).

A respected treatise likewise agrees that individual
polling is preferable. In IV Charles E. Torcia, Wharton's
Criminira Procedure § 586. at 152 (12th ed. 1976), the
author says: There Is usually no prescribed mode of polling

U, the jury. Any clear and concise form of inquiry is sufficient.
The question put to each juror may be simply, 'Is this your

rl verdict?'" (emphasis added and footnotesomiltted).
L In Hercules. 875 F.2d at 419 n.8, we noted that the ABA

Standards RelatIng to Trial by Jury called for polling each
juror individually, and we agreed "that this method is the
most desirable." The ABA -Standards for Criminal Justice
§ 15-4.5 provide that the 'poll shall be conducted by the
court or clerk of court asking eachi Juror Individually
whether the verdict announced is his or her verdict." The
commentary to that standard reads: 'He jurors are to be
questioned Individually, which Is what" ZIs generally
understood to be contemplated by the right to have the Jury

L polled." Although concedlngt that, in isome Jurisdictions, a
collective Inquiry is sufficient, the cormentary warns that
"Ftihis procedure is not permitted under the standard, for it
saves very little time while creating a risk that a juror who
has been coerced to go along with the majority will not
speak up."

L



8

Although our preferred method under Hercules has bees
individual polling, we are bound by our precedent to review
the procedure followed in the case before us as one that i<
within the discretion of the district court. As such, we loo'9`
to the record to determine whether the collective methou'
chosen by the trial Judge here failed to provide a realistic
opportunity for apotential dissenting Juror to reveal his om
her opposition before the verdict was recorded.

In this connectio, it s significant that, before the verdlc~t
w asllnnounced, q~the' dtrict judge toid the jurors that the`y j

sould lltr tet~ eas hywoud soon be asked
as a group whether they agreed with 'the verdict as
announced by the foreperson. As noted earlier, afte7
resptIonding cllectivly, h [affimlive 1 to the clerk'ILlJ
Inquiy "dsyyual, t urr eethnasked by
the udt No Juror
responed to t son. j .

WhXen that Ia;pro~eiEng is consjdted against the backdrop
ofa i Fsl ae a tilof deliberation b'7
the ~ r e record~ that any of th~
juri-s d1ipiayediJi rlgite orr disagreement with the
verdi w c o sy district court abused ILt,
@1li U~iance we conclude tha,

E [d ' ~~~~~t ' |, [ ' 91 ' q,

th~ coi yp~o1 d~id ot l~is~jit~e rei sle' error.

How'ver& 1 F 1th4 In o c1',terrcumstancer

I i 1 I 11;4 I I i !!~~~~~~~~~~~~~~~~ 0 , ~~~~ I ii,

Io eiy ptlin, ,y ! i desire Offect and Ima:
frld F jF~ l~up~ecess~zy j~ha1I~enge~ to the finality of jury

verdcs ~ g hv~r~sy~xrsdour stronfL

uni1~ F ~ nF~tFU~fl ~ ~l . weconsider
nece~~ ~ ~i~p 'r Ff~~r the distrxlc'

~vti-~Itur~I~ F ~F,,rhF eyU,1Urequests that the
Jui fe!plete~~~~ueconi~ucted by inquir§7
of0 h~~o ~~i~y ahrF t,~hgn collectively,.

Reco Izng t~ir t~ncach Acase may vary
~~ district ~~~~~~courts

~~ p il~ig rule - ~whetheh
kee ~-~~J ~ d>c~u~e ~orlechcount of

Lj

F

I



9

an Indictment or complaint, for each of a number of
defendants, or for a variety of Issues.

F ~~~~~~~~~~~~~~~~II.
L Before the trial began. the district court conducted a

hearing on the government's motion in imruie to bar the
defendant from producing evidence of alleged duress.'

tL Defendant testified to a history of physical and
psychological abuse by her husband, George Salemo. In
addition, she asserted that he' had threatened her, her
brother, and her mother. Because Salemo had purported
ties with organized crime, she believed that he had the
ability to carry out his threats, even while incarcerated.

L Defendant testified that she signed bthe checks and sold
the car at Salero's direction, as a result of his threats to
injure her. She did not complain to thes"police, fearing it
would be ineffectual because of Salerno's work for the
Pennsylvania' Crime Commnission.

A witness who had previously served with the Crime
L Commission testified that prior to the check-kiting scheme,

Salemo had been an informant for the Commission and had
been released from prison In return for his cooperation.
However, the arrest In Florida In 1991 was at the
instigation of the' Crime Commission.

The district court refused to allow the evidence of duress
to be introduced. Ruling from the bench, the district judge
found that because Salemo was in prison in another part of
the country, there was no immediate threat of death or
serious injury, no evidence of immediate retaliation tied to
the sale of the car, nor a la ck of reasonable opportunity to
escapee te threatened hard' Moreover, the court concluded
that defndant produced no legally significant evidence that
she lacked the opportunity to contact law enforcement
officers.

L 1. A court may rule pretrial on a1 t mton to preclude a defendant from
presenting a duress defense whee the government contends that the
evidenae in support of that posi't on would be legally Insufficient ERg..
Unlted'States v. Sarno. 24 F.3d 6118, 621 (4th Cir. 1994); Unfted StatesL v. Vlllgas, 899 F.2d 1324. 1343 (2d Cir. 1990).

L
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As the Supreme Court observed In United States v.
Bailey, 444 U.S. 394. 409 (1980), at common law, duress,
excused criminal conduct, when the actor was 'under anL}
unlawful threat of Imminent death or serious bodily Injury.'
The defense Is not often successful. 'I hf there was a
reasonable, legal alternative to violating the law, a chance
both to refuse to do the criminal act'and ,also to avoid the
threatened harm, the defensel[ will fail." Id. at 410 (Internal
quotation omitted).

In" United, §tatesi v. 1n 107.'9 Acre Parcel offiznd Located
in ~czren l~~wshi, Badfrd County,j Pa., 9F.d36frt '',,' ct F2d 396

399 (34 (lr., 19903, we dete,"nedhaO[l1nhiA nal Jaw 0

co~ntbext . .1 . 1duresjs contains tii ree that l:,n ,a ,r1inl lw,'~irpjelemrnents:, I
(1)Ii an I nedlate threat of ie~th or !elous bodily

injury; i '

(k2) a well-grounded fear that the tlirekt t111 be carried
out; ard I 1; i[F [, : i r

` 6uf'an . .. ....ri~llRlPt 9z ' S tS ljj 111,

(3) no reasonable opportunity- to ilii escape the "

threatened harm."

See also United Stats v. Santos, 932 F.2d 244, 249 (3d Cir. U
1991). To the sae effect see United Stdtes b. Paolello. 951
F.2d 537, 51 (3dl1CW. 1991) which added an additional
factor - thatta defndant shou'ld not recklessly place
herself In a sjtualon in'which she would be forced to
engage In crinal &londuct. ,l,

Our review of the frecod persuades us that the factors of
time and dlstahcel' are fatal to the defendant's claim of
duress. Her h ~sban wa njail many, miles removed, F,
when he trtne okilher 'and her famifly. Shortly LJ
thereafter, e~drttle to! an FBI agent and to a

rfe'rsenttv fteCie Conulnssilon, bu t to neither did

There was armiple opportunity for 'F !idefendant to
communicate her claims of duress to law enforcement p
officials. She thus[ Ialled in her'l obligation to notify the
autF rities 'rather Fth ~ to tie a Fcrraimfal law. The L
dIstiIct cou rdid not er the de see of duress.

le,~~~~~~~~~~~~~~~~~

J I L.

L
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E ~~~~~~~~~~~~~~~III.

Defendant further contends that the government acted
improperly in calling Debra Moser, the defendant's
housekeeper, to testify. Defendant argues that because the
prosecution had impeached that witness in the earlier trial
of George Salerno, it should not take an inconsistent

L - position at her trial.

In 1992. Moser told Thomas Fry, an FBI agent, that she
knew nothing about how the car was moved from the
defendant's garage and out of the Allentown area. However,
during Salerno's trial in October 1993, Moser, called as a
witness by the defense, admitted that she had moved the
car out of the garage and had hidden it. The government[,, then Impeached the witness with the statement she had
given to agent Fry.

During the defendant's trial, Moser testified -this, t1ine
on behalf of the government - to the same version of
events that she had given in Salerno's case. She said that
defendant had instructed her to move the car from the
garage. Although at odds with the statement previously
given to the FBI agent, the testimony of the witness at both
trials was consistent.

L Relying on Mesarosh v. United States, 352 U.S. 1 (1956),
defendant contends that the government's use of Moser to
support its case poisoned the trial. The circumstancesr presently before us. 'however, are a far cry from Mesarosh
where the government conceded after the trial in that case
that It had substantial doubts about the credibility of Its
principal witness, a paid informant. Here, by contrast, there
is no allegation that Moser committed perjury. Her
testimony under oath at the Salerno trial differed from the
unsworn statement that she had given to the FBI agent,
but It does not follow that the government could not believe
that her In-court version was the truthful one.

Moreover, unlike Mesaroshk the government made its FBI
statement available during the defendants trial so that she
was free to use it on cross-examination. As the Court of
Appeals for the Eighth Circuit said In a somewhat similar
situation, Here, the poison of perjury by [the witness] ...

was admitted at trial and the antidote of cross-examination

El
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was available and used by the defendant." United States v.
Wlebold 507 F.2d 932, 935 (8th Cir. 1974).

In United States v. Hozian. 622 F.2d 439. 442 (9th Cir.
1980), the Court found no Impropriety In the government'sm
use of a witness whom it had sought to impeach in' a
previous trial. The Court pointed out that the defendant -
had ample opportunity to develop the matter on cross-,
examination. To the same effect, see United States v.
Tamen, 941 F.2d 770. 776 (9th Cir. 1991);, United States v.
Cervantes, 542 F.2d 773. 776 (9t CIr. 1976).

We are persuaded that the district ,court did not err InL
permitting Moser to tesii1r. I

IV. , l . 's H

The defendant's final point is that the district court erred
In refusing to depart downward after being advised of her [2
claims of duress, Ill he lth, and idiminshed capacity. The
record demonstrates that the distict court was aware of its
power to depart downward, but in -the exercise of discretion, I K
chose not to do so. In such circumstances, we do not have
appellate Jurisdiction over this'l, issue, UnitedStates v.
Denardi, 892 F.2d 269, 272 (3d Cir. 1989). 1

Accordingly, the Judgment of the district, court will be
affirmed.

A True Copy:
Teste:

Clerk of the United States Court of Appeals I
for the Tird Circut1

r

I~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ L



Rule 31. Verdict

1 (d) POLL OF JURY. When a verdict is returned and before it is recorded the jury

2 shall be polled individually at the request of any party or upon the court's own motion. If

3 upen the poll reveals a lack of unanimity there is not unanimous concurrence, the jury may

4 be directed to retire for further deliberations or may be discharged.
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter

RE: Rule 35(b); Possible Amendment Addressing Issue of Pre-Sentencing
Assistance by Defendant

DATE: September 11, 1995

Judge Ellis, a member of the Standing Committee has suggested in the attached
materials that the Committee may wish to consider the issue of amending Rule 35(b). As
noted in his letter, the courts which have considered the issue have concluded that under
Rule 35(b) a motion to reduce may be filed only with regard to substantial assistance
provided by the defendant subsequent to his sentencing.

Judge Ellis disagrees with that conclusion. As noted in his concurring opinion in
L United States vo. Speed, 53 F.3d 643 (4th Cir. 1995), a defendant's "cooperation often

does not easily separate out into distinct and independent acts of assistance." Id. at 647.
And, "[a] rigid line of demarcation between presentencing and post-sentencing conduct
also raises problems of fairness to a cooperating defendant." Id. He concludes his opinion
by noting that if the courts continue to apply Rule 35(b) only to post-sentencing
assistance, the rule should be changed. Id. at 649.

L The current Rule 35(b) reads in pertinent part:

(b) REDUCTION OF SENTENCE FOR CHANGED
CIRCUMSTANCES. The court on motion of the Government made

LJ within one year after the imposition of the sentence, may reduce a sentence
to reflect a defendant's subsequent, substantial assistance in the
investigation or prosecution of another person who has committed anL. offense... (emphasis added)

As recognized by the court in United States i. Martin, 25 F.3d 211 (4th Cir.
1994)(attached), if the Government wishes to recognize a defendant's presentencing
cooperation, that issue should be presented at the time of sentencing in accordance withr appropriate sentencing guideline procedures, e.g., U.S.S.G. § 5K 1.1.

As it stands, the plain language of the rule and the interpretative caselaw seem in
accord. The question before the Committee is whethe rule should be amended to reflect
the concerns raised by Judge Ellis.

U
If the Comnmiittee is inclined to amend Rule 35, it might be appropriate to also

address the question raised at the last meeting about amending Rule 35(c) to clarify what
is meant by "imposition of sentence" vis a vis when the time begins to run for correcting
technical, arithmetical errors, etc. made during sentencing. As you may recall, the
Committee decided to defer that issue until the rules as a whole were stylized, i.e. global
amendments.
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EASTERN DISTRICT OF VIRGINIA

ALEXANDRIA, VIRGINIA 22314

CHAMBERS OF Tlephoone (703) 557-7817
T. S. ELLIS. III Facsimile (703) 557-2830

UNITED STATES DISTRICT JUDGE l
July 31, 1995

Honorable D. Lowell Jensen
United States District Judge
Chairman, Advisory Committee on

Criminal Rules
P. 0. Box 36060 L-
450 Golden Gate Avenue
San Francisco, California 94102

Dear Judge Jensen:

Some courts construe Rule 35, Fed. R. Crim. P. to mean that
cooperation rendered before sentencing cannot be considered or
aggregated with post-sentencing cooperation for purposes of -

ascertaining whether a defendant's cooperation has been
"substantial". This may create serious practical problems in
administering the Rule. In this connection, I enclose the panel's
opinion and, my concurring opinion in United States v. Speed, 53
F.3d. 643 (4th.Cir. 1995).

Perhaps this is a matter your committee may wish to consider.

Sincere

Unted States District Judge

TSE:rws

cc:
Professor David A. Schlueter
Reporter
Advisory Committee on Criminal Rules,
St. Mary's University of

San Antonio
School of Law
One Camino Santa Maria
San Antonio, Texas 78284 _

Honorable Alicemarie Stotler
United States District Judged
751 West Santa Ana Blvd. L
Santa Ana, California 92701



U.S. v. SPEED 643
Cite sa 53 F.3d 643 (4thCOr. 1995)

impose a statutorily-authorized sentence of 2. Criminal Law e1134(3)twenty-four months. In reviewing district court's denial of
AFFIRMED. motion for continuance in criminal proceed-

ing, Court of Appeals is cognizant of possible
Sixth Amendment implications concerning
defense counsel's ability to provide effective
assistance. U.S.CA. Const.Amend. 6.
3. Criminal Law "977(3)

Defendant was not entitled to sentencingcontinuance pending determination by gov,
errment whether to call him as witness inUNITED STATES of America, future criminal cases, and as to whether itPlaintiff-Appellee, would thus move for downward departure
under Sentencing Guidelines due to defen-v'.I
dant's substantial assistance; defendant gaveJoseph Ben SPEED, Jr., Defendant- no estimate of length of his requested contin-Appellant. uance or when any possible trials at which he
would testify for government would takeNo. 94-5221. place, and plea agreement explicitly stated

United States Court of Appeals, that government had no duty to file motionFourth Circuit, for downward departure based upon substan-
tial assistance, whether,'at sentencing or atArgued Feb. 3, 1995. any other point. U.S.S.G. § 5K1.1 et seq., 18

Decided May 15, 1995. U.S.C.A
4. Criminal Law 8996(1.1)

Downward sentencing departure grant-Defendant was convicted in the United ed pursuant to rule pertaining to sentencingStates District Court for the Eastern District reduction for changed circumstances can onlyof North Carolina, at Raleigh, James C. Fox, apply to substantial assistance that takesChief Judge, of conspiracy to possess with place after sentencing. Fed.Rules Cr.Proc.intent to distribute cocaine. Defendant ap- Rule 35(b), 18 U.S.C.A.pealed his sentence. The Court of Appeals,
Williams, Circuit Judge, held that defendant 5 Criminal Law 096(1.1)was not entitled to sentencing continuance Mechanism provided by rule that autho-pending determination by government rizes sentence reduction based on changedwhether it would call defendant as witness in circumstances was not unacceptably cumber-future criminal cases, and as to whether it some with respect to defendant whose poten-would thus move for downward departure tial downward departure for substantial as-under Sentencing Guidelines based on defen- sistance would turn on his possible future
dant's assistance in those cases. testimony; despite his claim that it would

force defense attorney to continually monitorAffirmed in part and dismissed in part. defendant's progress toward rendering sub-
Ellis, District Judge, sitting by designa- stantial assistance, it was lnot too onerous ation, issued opinion concurring in part and task for counsel to occasionally check wheth-concurring in result. er government had called defendant as wit-

ness, and defendant would have great incen-
tive to keep counsel apprised of his status.1. Criminal Law u 151 Fed.Rules Cr.Proc.Rule $5(b), 18 U.S.C.A.

District court's decision to grant or deny 6. Criminal Law e1134(3)motion for continuance is reviewed for abuse Absent evidence that governmentof discretion. breached plea agreement under which it
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promised to apprise district court as to full I. - L
extent of defendant's cooperation, Court of
Appeals would not review defendant's sen- On September 21, 1993, a grand jury in the
tence, which was within Sentencing Guide-. Eastern Ditrict of North Carolina returned H
lines range. 18 .U.S.C.A. § 3742(a)(1); an indictment against Speed, Patrick Sidney,
U.S.S.GI § 1B1.1 et seq., 18 UPS.CA. ' Larry Hobgood, and Colonel Hunt, charging

the four with conspiracy to possess with in-
tent to distribute cocaine in violation of 21

ARGUED: Jack Benjamin Crawley, Jr., U.S.C. §§ 841(a)(1), 846. On November 22,
Raleigh; NCJ for appellant John' Eric Even- 1993, Speed pled guilty to the conspiracy
son, II;, 'Asst. U.S. Atty., Raleigh, NC, for charge pursuant to a negotiated plea agree- H
appellee.' iON BRIEF:. Janice McKenzie ment-
Cole, 11.5. Attyl.i, Raleigh,,NO', fq'orsi appellee. On March 8,1994, the districe court helda a

Befre WILKIti and WIIIArS ii !' s entencing hearing for Speed. At that hear-"i s ~~~~~~~~~~~~~~~~Li
Circuit Judges, and EL~1S, Ugited iStai ing, the district court considered a motionDistrict i for the Easte Jisi , ct cI, from Speed to continue the sentencing until

the ase of ~
Virgnfiilgiisl;!, Waiti',' , t ii' the Government determined whether it

Vrgn >> eF 1llwt[1 14 l! ! a iF i 9 b' I "would file a motion for downward departure

Affrp*e~ in plLp andishssedll 11 part by for substantial assistance, pursuant to
puhlishe, Cinimoh~itll~lidlXL~ii~iav e U.S.S.G. § 5K1.1, based on information

thji~ itil¢,o - ~i; i which~i 3!1udie i Speed provided to help the Government in
W tIKINS~a edldl Jtd L1iliit'rlll~ote all other criminal investigations. After taking
separel on p;ti;,i ~ignhc~gl~gilig~l Wad i argument, the district court denied the mo-

tion for a continuance and sentenced Speed
ifnurri 11lt g~jrjili[lrl 'by' 1 1! 1 < to 115 months imprisonment, the high end of

OPINION .*the applicable Sentencing Guideline range.
Speed appeals from the sentence he received

WILLIAMS, Circuit lfisdge&, pursuant to a provision in his plea agreement

Joseph Benl Speed, Jr,, appeals the sen- that provided a right of appeal if the sen-
tence imposed by the district cout following tence imposed was greater than 63 months.
his conviction for con piracy to po sess with
intent to disg bue c6Yaune in iolation of 21 II
U.S.C.A. § 4 (est Supp.1994). Specifi-
cally, Speed daintains *a the district court A
committed i h del, ying his
niotioh t6 con tinue s nicing pending a de- [1,2] Speed's primary argument on ap-
termihatioii b ~tlle eht whither, due peal is that the district court committed re-
to Speed's subsai l1 1alsist 1nce,', ft would versible error in denying his motion for a
move for a dlww~ ai iart xrg under the continuance of the sentencing hearing. A
Sentencitng Guideies, puibuagittol U.S.S.1.1 district court's decision to grant or deny a
§ 5K1: 1. F h& rk lated argu- motion for continuance is reviewed for an
ment, ,Speed liailtix t hpt th dis iet court abuse of discretion. United States v. Attar,
sentenced I l l the because 38 F.3d 727, 735 (4th Cir.1994) (citing s
it did 'not l iI t ¶l bn i eration' v. Slappy, 461 U.S. 1, 11, 103 S.Ct. 1610,

,ast it t l ov~nm~nt. IoT 1616, 75 L.Ed.2d 610 (1983)). Because a
the F~earons ,8~t';lllo} ,~ ~a~iijAi th district, district court has broad discretion in schedul-

co~rt'A d~i~f p~'~oi o ptn- ing the sentencing proceeding, "[aibsent a
an4 9 f g o ; ifg n eal to showing both that the denial was arbitrary

the ~xtent0',lt atp~~1 [|M990 luelj uthedistrictand that it substantially impaired the defen-
court l tpose | phi,[ller M e eein bl~Aation of the dant's opportunity to secure a fair sentence,
law. Ir j 1l[ 0 [ r [ p i, J we will not vacate a sentence because a con-

l. Upited States Se toein; ,Connimis iori, Guide- lines Manual (Nov.1993).
It~ r ij11 2 +[' L



U.S. v. SPEED . 645Cite " 53 F.3d 643 (4th Cir. 1995)
tinuance was denied." United States v, is one of those times. In his motion and atBooth, 996 F.2d 1395, 1397-98 (2d Cir.1993) oral argument before the district court,(quoting United States v. Prescott 920 F.2d Speed gave no estimate of the length of his139, 14-47 (2d Cir.1990)). In reviewing the requested continuance or when any possibledistrict court's denial of a motion for continu-. trials at which he would testify for the Gov-ance in a criminal proceeding, we remain ermnent would take place. In addition, wecognizant of possible Sixth Amendment im- note that the plea agreement explicitly statedplications concerning the ability of counsel that the Government had no duty to file afor the defendant to provide effective assis- motion for downward departure based upontance. United States v. LaFouche, 896 F-2d Speed's substantial assistance, whether at815, 822-25 (4th Cir.) (Sixth Amendment sentencing or at any other point. Withoutanalysis of denial of continuance requires more, Speed has failed to provide a basislooking at whether abuse of discretion took upon which we can find an abuse of discre-

place and possible prejudice to defendarIt), tion on the part of the district court. SeecerL denied, 496 U.S, 927, 110 S.Ct. 2621, 110 Booth, 996 F.2d at 1397.L ~ ~~~~L.Ed.2d 642 (1990).
[31 In support of his motion for a contin- [4] Speed also argues that the districtuance, Speed argues that the district court court was incorrect in noting that a motionshould have delayed his sentencing because for reduction of sentence for substantial as-the Government interviewed him concerning sistance, filed under Fed.R.Crimn.P. 5(b),2his knowledge of other criminal matters and, subsequent to sentencing would sufficientlyat the time of sentencing, had not yet decid- protect his interest. Because a downwarded whether to call him as a witness in future departure granted pursuant to Fed.criminal cases. According to Speed, the like- R.Crim.P. 35(b) can only apply to substantiallihood that the Government would file a mo- assistance that takes place after sentencing,tion for downward departure would increase Speed correctly maintains that his actionsdramatically if it decided to call him as a before sentencing could not be taken intowitness at other trials. By continuing the account as substantial assistance. Unitedsentencing for an unspecified amount pf timp, States v. Martin, 25 F.8d 211, 215-16 (4ththe district court would provide the Govern- Cir.1994) ("Fed.R.Crim.P. 35(b) grants thement and Speed with the proper opportunity sentencing judge the authority to reduce ato gauge the level of Speed's assistance. defendant's sentence only for substantial as-

defendant's sentencing ~Might be advanta- (emphases in original); United States v.geous to all parties and would not unaccept- Francois, 889 F.2d 1341, 1345 (4th Cir.1989),'ably consume scarce judicial resources, we cert. denied, 494 U.S i1085, 110 S.Ct. 1822,can find no indication in the record that this 108 L.Ed.2d 951 (1996).1 Thus, Speed ar-
2. Rule 35(b) states, in relevant part: thority to reduce a sentence under this subsec-

(b) Reduction of Sentence for Changed Cir- tion includes the authority toW reduce such sen-cumstances, The court, on motion of the Gov-` tence to a level below sthat established by stat-ernment made within one year after the imp Ute as a minimum sentence.
sition ofdthe sentence, niay reduce Ia sen~tence,.
ton ofltet sentencemay reduseqauentesubanceal 3. Judge Ellis raises some noteworthy concerns into reflect a~ defendant's subsequent, substantial hscnurne st u odn htpesnassistance in the investigation or prosecution his concurrence as to our holding that pre-sen-a ssisance in the hast cmitep n or e tencing assistance may not be taken into accountof anothser person who has committe4 an of- asa ul esbmtablisWhled in martinfandFrnfneinaccordance with the guidelines and inaJulge 35lib) meotion. Whierwiemigh findpolicy statements issued by the Sentencind Judge Ellis's reasoning more persuasieiinw

Commission pursuant to section 994 of title 28, were writing on a clean slate, we feel bound byunited, btates Code. Thei~court may consider a ou prcdn.set~se nMfi n rngovernment motion to reduce a sentence made Cois. Unless or until that precedent is altered bygovermentmotin tor~auc a sntene ma en acrve rb e IsoofRl35),aone year or more after imposition of the sen- en banc reviewor by revision of Rule 35(b), astence where the defendant's substantial assis- Judge Ellis suggests at ithe end of his concur-rence, we must followl that precedent.tance involves information or evidence not wknown by the defendant until one year or more Additionally, we note our disinclination toafter imposition of sentence. The court's au- agree with Judge Ellis's reliance on United States
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gues that he would be' unacceptably, preju-: plea agreement that it would inform the dis-
diced -by thbi'daenal of the continuance be-i trict court of the'extetit to wvhichSpeed had
cause a, Rule 35(b) motion could not 'adeb- gssisted th6&'-Oovernment up th, the time, of
quiately, account for his p're-sentenciig 'assis42~ sentencing.~ The difficulty faced by Speed on
tancein th~ ,cse. 'We disagree". If 'thei' this p'oint,,_howe'ver, js that he'lhas~ never
Governmmeht's hdecision to rhove' for' a down'p maihtain'ed,-ejtheir before the district~couit or
wardl departure would turn primarily on, on Appe~al, that the 'Qovernment bieached the

Sedsfuture& t~esti ESpeeds. tony t oter ciminl pla ageemet with him. See, generally,Kproc~eedings, a all the in'dic'atio' inte !n~ited ,~tatie 'z.Cont930, ".2d 1073,
recorid,' the theI district, court did lnot'~iabu'se'd- 7-~ 4hCr) er.dne52US 5,its distr'etioft 'hIt reasoniing that la RuJle'85(b) 1 .C.40 1 .d2 4~ ~9)
motion for downward depart*~r wipld b' &an' elh pe' nitto og,~ ~ fihe
apporaemtod by which to account for possible breach of aplagreetWn

Spee's pssibe fuureassistance to'the'Gdv-~ SpeedjFsun[ ple htagjreaebt hen
~c ua y pecurrd See United State v. Rob-

[5] Se~d"Fh'l~k co~plains thAtO'kil rto, 49 F31 "1046, 1048 th ~JCfr~4)4 ('IA
35(b) ~~~~ ~ unacceptably ' biebrt.[ Claim a[ n chs o the~pl~a, isF*

lhe s' c4~"~'bicK a defenoiah~rdn~rlsome eai'e iijce' defe sie att e§,3~, ~ hudtei
esp II ~~fcttht weI a~' h''i '~~tanc. Ald~ irm F h~ ~vthot In IcmIel] n ra-

befre factatth t~vj~nha't~

therth~almsk sontiunc: ta teditithcur dsen-c

rect tbeK -i reumber thnedhmnviatoofhelwbcu,

tion to hai ed 1oriIes hav 1 xtie t'dsrtint etnehma'L

befu t.gue i aelruthebsduon ' SnecngGieie
moion for ontinu'nc ws ren1 eSpbe cimna k 1Seddpit uoccause ~ ~ ~ FyI~i[FF1 ~ again, that in hi pesan-agreement theGovern-t

ass ~rl9r~ r t hat tins" is aotgpde ofr caiup nty. Drguwnt4
prpf iru[tul I~F2 a 9n7~'~tp thoe not ion forck an

onecom et fi iain oc~'n R 3() to uprt sent
exten 

Lf i~as~n~'iir~~'ne k~tixbt la~ert'hv endcu,
Rule 3(r rev fpoi' Ardigy afe¾qsdi-toe footntothei

that th iws ,ofort h mo eo freronain'cn itrne byour pd~n et. hav
that! ei~ a d x isedts.i d, ont ka1entnehiLt

mkee as Ist I tbFFE hig '6 - e' Seintencing appdlicabest
Speed A lsengS Seda sn;~o as9 o15 ots e

mteniong fourt coul tae ecn absi- trict cortenecd pe t 1 onthse
tancu nos con o Re 35b)motonath aisnment.rn
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A, ~~~~~~ment promised to apprise the district court ed States v. Francois, 889 F. d 1341, 1346,
as to the full extent of Speed's cooperation at (4th Cir.1989), I believe this is not a prac-
sentencing. According to Speed, the sen- tical, fair, or compelled interpretation of the -

K tence imposed by the, district court violated Rule.E the law because the Government did not
summarize the full extent of aid offered by As a practical matter, a defendant's coop-
Speed up until that point. eration often does not easily separate out

L Speed's argument concerting the failure to into distinct and independent acts of assis-
gr~ant the motion for a vqntinuance fairs f9 tapce. Typically, cooperation is best viewed
better when repackaged as a yiqlation pi the not as isolated instances of cgwdict dividedL law by the district cour4 under 18 U.$.C, along a time line, but rather as an overall,
§ 3742(a)(l. When ant adjudged sentence continuous course of conduct in which each
falls within a properly calculated guideline instance builds upon the previous instances
range, appellate review is not permitted. of cooperation. Accurate assessment of aE Utnited States v. Porter, 99 F.2d 789, 794 defendant's cooperation requires examining
(4tW Cir.1990). At sentencing, the district the complete course of conduct. --Given this,
court reasoned th4t Speed's lengthy criminal it generally makes no sense, for example, to
record warranted a sentepceat the high epTd consider a defendant's post-sentencing testi-
of the applicable guidelipes range. Absent mony against a co-conspirator in a vtcuuiun
evidence that the Government breached the ignoring the nature and extent of information'
plea agreement, this Court will not review a provided earlier that led to the co-conspira-
sentence imposed within the correct guide- tor's arrest
line range. We therefore affirm this portion
of Speed's appeal. 18 U.S.C. § 3742(f)(3). A rigid line of demarcation between pre-

sentencing and post-sentencing conduct also
L b III. raises problems of fairness to a cooperating

For the reasons stated, we affirm the opin- defendant. Because courts must consider
ion of the district court. the "significance and usefulness" of a defen-

LL AFFIRMED IN PART AND DIS- dant's assistance in determining the appro-
MISSED IN PART. priate sentence reduction, excluding pre-sen-

tence cooperation from -a court's consider-L ELLIS, District Judge, concurring in part ation under Rule 35(b) is unjust and places
and cncurring in the result: unwarranted significance on the arbitrary

While I concur completely with the resul date of sentencing. Italso create npthe result icntvs a l, efb
reached and the essential reasoning of Judge propriate incentives For example a defen-

dant eager for a senitenicel reduction inwellWilliams' thorough and insightful opinion, I t ay
write separately only to note one small por- withhold all of his mformation until after
tion of the opinion, with which I disagree. sentencing in order to ensurelthat he enjoysL Specifically, I do not agree with that portion the full benefit of his cooperation. Alternra-
of the najority opinion stating that Speed's tively, sentencing judges mayr be encouraged
"actions before sentending could not be taken to grant lengthy continuance motions in or-

L7 into account as substantial assistance" in rul- der not to prejudice a defendant whose assis-,
ing on a motion pursuant to Rule 35(b), tance prior to sentencing X4 1not yet risen to
Fed.R.Crim.P. Although Fourth Circuit pre- the "substantial" levelA - Lengthy delays in
cedent can be read to support, if not man- sentencing may lead a a regrettable and
date, this view, see United States v. Martin, unwelcome appearaneq of judicial partic-
25 F.3d 211, 215-16 (4th Cir.1994), and Unit- ipation in coercing additional information

1. See U.S.S.G. § 5K1.l(a)(l); see also Fed. 2. 1 am personally aware of several such instanc-
R.Crim.P. 35(b) (directing courts to reduce a es, including one in which the sentencing date
sentence "in accordance with the guidelines and has been postponed for almost three years.
policy statements issued by the Sentencing Com-v mission pursuant to [28 U.S.C. § 9941").

L.@
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from a defendant. 3 Yet, without such contin- imposition of sentence." Id (emphasis in
uances, a defendant could find himself in the original). This broad observation, without
hapless position of having provided less than. more, does "not compel the view expressed in
substantial assistance both before and after the majority opinion to the effect that district
sentencing, despite an overall record of coop- courts, in ruling on Rule 35(b) motions, may ,
eration that crtsses the "substantial gssis- not considersassistande' rendered prior, to,
tance" thiieslo,oldl i sen tericing- h,

Nof is the Rigid temporal division of coop- Ma' i o froubksome it
e~atioin ifii the 'm'A'rintvy opinidn cormpelled ]by Pti l ll'oetr~ulsmi~ I,
the hule's language. Although Rule 35(b), iiK I 11 al .,
Fed.R.Crini.P^; states thatg th^ Court''"may enneiL~' rit tlrght a motion under Rile 95(b)FOredci a ~ sen tene t h" f-~a ~tolF reflect ba Idefendant's r'ia teip re*ard a defendant whose'

Et~b~q tsubstantial tanI (p assis Tace or senteneing had bepni sub-subsequent. ~~~~~~~sthfitial, but vo suable topridansis 'added), nothing in Tthe Aue 'precludees dito t F asuisa une aftoe prse e any
coirts from^a^otl$d ng',intko baccunt prior bJ, I" l th' I It ' I

assistanc thae, Fdaded2' Aulh n ese ac fpane Con-
aseistan " suibseantia assis e luded'ttu ( "grants theentencing
tancle". aIn sho4, w ile some amount of pon-t otionthat i s to rted uc some a eofend

th ~ t! k~o [ "subsantil ~ ssnis v- ustpii sitr~ern
sienintencing assistance as requireud tot triggert I I I ~~dere I seut oetecn. Id F~Fthe possibility of' a Rul 35(b) feduct~on, ,once
triggered, the, seitenciog judge 'siould be PsNilpoina) hs~1lso sudr
free to conde heflrange anpd extentlof asaria F kI othfculIsu

that ~ ~ ~ ~ ~ ~ ~ ~ sne thh oelmntlllitf ltoiuh fi er e. i Astu ring oted, I igr that ale

mm ~ ~~~~~~~ [l iI[,t I~as a Edefenant p Jrcl i9la nl$;l e dfnaS'l'tig'i aue

defendat'~ cooeration gnc idbfhe toop- thrshod tequirementlof Rule 35(b) is thatL
eratito rengdered prn isentencotiong id. ''athere be sat least somt post-sentencing -27thtindlarly 1 vam ~~tP ionvtineed~qufba th the tnc as oistinc a t c in Martion But

court'stcnclusioi;Ita a du arcs violaitior in sAbsqen etLtb"i 3S4; Maoeetims Bu

~'e~detc~td intheMaoril neiher Martin nor FA~ncoilk is controlling
ty, ~ ~ ~~t otlIIg onthet pt1,ecise issue there, nairely, wehrotst~s ar su.Fas

epis is c 'I f~r that cas district court confronted' ith a" Rule 35(b)
invoveda df~eidan'~ ~al~ngeto he op-motion that is supportedi~ by some post,-sen-

StutOnaiy ~ Rl ntheI ground asistac ipelde'd flrorr also do-n- [
tha, th oenetm i ttane Much trcnI ~~sidering in its~ ruling cooperationi that loc-disc1retio4'b~ ovrWhte o m motion.
88!i t14 'nteetn tii Ii curvd ,,prior to sentencing.
Fo prthI C~c ~'a~8)~l ~ 4~elniit ~Iqt jisi also 4p~h )tug in thsregard that L

that Rule3~)'pro 1eV~o 's~bse~e~f. than FirsIt ha" .t recogrn1id
substantial I~itn ~ici is 61isanz tht a cor6a1 cnie tef1 extent. f A
ti~thas tatr4 dein~tsaitn~i ui~o Rl

~~ s~~~a~~ un~~derstari44bly yewi Occurrq 14Olea an

awat h P~to hstsio~{ ~ aIuaoto A~ar in toeintance where

4. ~tirthitrrnofe,~l gre Mith ih lI ecdn' onrtin~tog o e on,Mqriin thatt~he 11gov rI innt ~cn~uin~l~ee. a 1-ay.rseli uessbtn

,b~nl o adeendrs 'ho~,~isistari~e as af r tae tutrdno rflc
~entencit1~ h~ ~e~ii ~ at 21& the defendn' uue~opr~~n

lii thateve~t~ i Is ifiaatio of wi ~ F;Ij~~~Hhos instances
proces todel~~a 'dt s~ori~ ~ubsa iral dci-; Herei, _.weer

t e Marti ~~~~~~~~thought 'i i sistnil"I
it to bring a usahsitnemton, id.a and 1 o~tepesnec
217, tha a ntarreustetohe ing asssac ronac~utscnieaind
court's rcnisntaaduprcs violation ing subeun IIe35b prcedings.



35(b) motion. United States v. OhDpm 942
X, . F.2d 55 (1st Cir.1991). Confronted with the

question whether, at sentencing, the govern-
T- ment may postpone its decision to bring a

substantial assistance motion until the defen-
dant's cooperation is complete, the court in
Droun acknowledged that U.S.S.G. § 5KI.1
and Rule 35(b) contain distinct ."temporal
boundaries." l Id. at 59 (stating that § 5K1.1
"was designed to recognize, and in an appro-
priate case to reward, assistance renderedEL prior to sentencing," while Rule 35(b) 'was
designed to recognize and reward subsequent
cooperation") (emphasis in original). There-
fore, the First Circuit in Drowvn concluded,
as did this circuit in Martin, that the govern-
ment may not make "a unilateral decision ...
to reserve judgment on a defendant's presen-El tence assistarlce in order to secure his post-
sentence assistance." {d. Having reachpd
this conclusion, however, the court in Drqwn
nevertheless was careful to add in a footnote,

L "litlihis is not to say that, on a Rule 35(b)
motion for sentence reduction, the court may
not assay the totality of a defendant's cooper-L ation." Id. at 59 n. 7. Thus, while cognizant
and respectful' of the distinct functions and
timing of the two substantial assistance pro-
visions, the First Circuit panel made clear its

L, view, albeit in dicta, that the temporal divi-
sion is not so rigid as to preclude a district
court from considering the entire record of a
defendant's assistance on a Rule 35(b) mo-El ~tion. This sound conclusion-as noted earlier,
is wholly consistent with the Rulq'4 purpose

At and not in conflict with its language,

In the event' that the Fourth Circuit
squarely addresses this issue in the future
and holds that the Rule's language precludesEL district courts from considering pre-sentere-
ing assistance in ruling on Rule 35(b) mo-.
tions, then the Rule's language should be
changed to alter this result.

L .
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After defendant was convicted, pursuant F
to his guilty plea, of distributing five grams
or more of crack cocaine, conspiring to forci-
bly assault Drug Enforcement Administra-
tion (DEA) agent, and carrying firearm dur- F
ing and in relation th crime of violence, gov-
ernment filed motion for reduction of defen-
dant's sentence based upon defendant's coop- L
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eration with government prior to sentencing. 5. Criminal Law <1139
The United States District Court of the Because case involving alleged breach ofL Eastern District of Virginia, Richard B. Kel- plea agreement concerned principles of con-
lam, Senior District Judge, denied motion, tract interpretation, judicial review was de
Defendant appealed and government cross- novo.
appealed. The Court of Appeals, Hamilton,
Circuit Judge, held that: (1) government 6. Constitutional Law e265.5
could not defer its decision to make substan- Criminal Law Q273.1(2)r tial assistance motion on ground that it would Government's commitment to make sub-
make motion for reduction of sentence after stantial assistance motion to reward defen-
sentencing, and (2) failure to make substan- dant for his presentence substantial assis-
tial assistance motion breached modified plea tance was tantamount to and equivalent of
agreement and entitled defendant to specific modification of plea agreement, and govern-
performance. ment's failure to comply with plea agreement

Vacated and remanded for resentencing. as modified resulted in deprivation of defen-r 1 dant's due process rights and entitled him to
A_ specific performance of government's prom-

1. Constitutional Law ~'270(2) ise to reward him for his presentence sub-
Criminal Law 81306 stantial assistance; defendant could not be

If at time of sentencing, government penalized for government's failure, albeit in-
deems defendant's assistance substantial, advertent, to timely make substantial assis-
government cannot defer its decision to make tance motion at sentencing hearing.
substantial assistance motion under Sentenc- U.S.S.G- § 5K1.1, 18 U.S.C.A.App.; U.S.C.A.
ing Guidelines on ground that it will move for Const.Amend. 5.
reduction of sentence after sentencing; if
government defers making substantial assis-
tance motion on premise that it will move for ARGUED: Michael F. Imprevento, Sacks,
reduction [of sentence -after sentencing, sen- Sacks & Imprevento, Norfolk, VA, for appel-
tence that follows deprives defendant of due lant. William Graham Otis, Asst. U.S. Atty.,
process, and is therefore, "in violation of law,. Sr. Litigation Counsel, Office of the U.S.U.S.S.G. § 5K1.1, 18 U.S.CAApp. Fed. ty, Alexandria, VA, for appellee. ON
Rules CrJProc.Rule 35(b), 18 UtS.C.A.; 18 BRIEF: Andrew M. Sacks, Sacks, Sacks &
U.S.C.A. § 3742(a)(1); U.S.C.A. Const. Imprevento, Norfolk, VA, for appellant.
Amend. 5 Helen F. Fahey, U.S. Atty., Vincent L. Gain-

bale, Asst. U.S. Atty., Office of the U.S.
2. Criminal Law e-273.1(2) Atty., Alexandria, VA, for appellee.

Although plea agreements between gov-
ernment and defendant are unique and call Before POWELL, Associate Justice
for special due process considerations, judi- (Retired), United States Supreme Court,
cial interpretation of plea agreements is sitting by designation, and WILKINSON
largely governed by law of contracts. and HAMILTON, Circuit Judges.
U.S.C.AN Const.Amend. 5.

Vacated and remanded for resentencing by
__ 3. Constitutional Law -265.5 published opinion. Judge HAMILTON wrote

If government breaches express or im- the opinion, in which Justice POWELL and
plied terms of plea agreement, violation of Judge WILKINSON joined.
due process occurs. U.S.C.A. Const.Arnend.
5. OPINION

4. Criminal Law 0273.1(2, 5) HAMILTON, Circuit Judge:
Party asserting breach of plea agree- On April 10, 1992, Brian Ashley Martin

ment has burden of proving its breach. was sentenced to 169 months' imprisonment.
U.S.C.A. Const.Amend. 5. On March 31, 1993, citing Fed.R.Crim.P.

V,
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35b) the government moved for a reduction abetting the same, 1.8 U.S.C. §§ 924(c)(1) and
of Martin's sentence based upon Martin's 2 (count four).
cooperation with the government prior to On December 4, 1991, Martin and the gov-
sentenwing. The district court denied the ermient entered into a plea agreement which
,notion, concluding that it lacked' authority, was filed Iin the district court two days later. L,
under Fed.R.CrminP. 35(b), to grant'the mo- Pursuant to, the, agreement Martinaged
tion for substantial assistance rendered 'to aniong, other things,,to: (1) plead guilty to
the governiment prior to Martin's sentencing counts, oe to n oro h nitet
on April 10, 1992. iThe govlernm'ent moved (2) truthfully. disclose all information with
for recpnsideration and the disfrict court de- respect to the activities of himself 'and oter
nied that 'motion, 'a-gai'n ""o'nc'ludinmg that, it conicerning pac~iactivities; and (3) truth-
Iseked, authority tollalter Martin's Isentence. fully tostify before ,a grancojr~ ada n
Martinj jppeals anid' the'goVernmefnt cross- 'trial or,[ cor prceig th res iect to, any
apeais the, distric courts refusal to 69onsidL matter W~b"64 w'h'ich',j ~e~a~~ tdt give

er th gyrnintsmotionhfr ai reduc'tion 0 testimdny. in agrem't te oy
sentne dt~dsrct drts denial~ of thet ermient agreed, am ong ote things t:(1)
goen it0 oioifr'rcnier~a ioni. piot inakq re'commnendat ~ f itee(2)
Fo th ~sA tte hmj~ a'i' e- dismiss thexereaammig' charge in the indict-
tenei ctA"n'h cas iriiYddor nent; (3) make an[, Aplcto on behalf of

reentec > hP'"Martin for admiss~iofli into, the Witness~ Secu-
rity Program; and s4ntencing ofe ditrictF

In late 1991, 'special agent of the ~~~~~~court' at'~ the time d~f'sn'0iigo atnsE
cooperationi. ljThel pllea agreeet lopro-In late t'191 videdhethat thoe' dedision Wehe t file~ a

Drg dr~n Administration (DEA) I'substantial Ill aA~stimde'~ ht underF
purhasd 5.35grams of cocaine 'base U.S.S.G. § 5KI.1 bif FedRC~nP 35(b)

(crack) from Martin in 'exchange for $2,300. "rests in the Igoveronments's sle discretion."
In late September 1991, Martin approached (J.A. ~16). " K
an automobile occupied by the special agent Afe atnetrd inothe plea agree- LJ
and another undercover officer for the' Pur- ment, he l"coo~pe~ratled el~6:ttensi'vebly'with the
pose of inllkng them~ additional quantities of government. Xartin ~tbstified before a feder-
crack. Duigthis 'transaction tw'~y of Mar- al grand'jury whnich 1 led, to the indictments of
tin's associa{tes, Gerald Davenport amd 'Ron- Dave nport;a "ndNewtoxL Davenport pleaded
ae New~ton; ~appi'oAched,'the automobile', With guilty in part, bpcausi Xeh*artin was willing' and

Davenportoifin a firearm at the sPecial availablell6o teta a~it i t' a trial.
agent adtmudmod officer. I'Tho spe- Martin also testified at Npwton's trial. TheL

cial agent hi~~~d the underc~over officer jo- government has indictl'that Mari'ststi-
ceeded toIav i scee ShortIly eiref mony, was "intrumpmtal ~nthe, conviction, of
ter, Miartin wsarrested. Newton on', all charges." (J.A. 32).'

On Octojier 15, 1,991; a' federal mand jur APesen eneRpo 4 (FPR) was prepared
sitting in the!,,Eastern fhDistrict Jf VYirginia by the pr~o bation,,offic'e. Notably, the PSR

returned a four-counit indictment:' c*I ming cota e fPllowii* statement:
Martin withi one, count of distributing five Substantial Assistance,
grams or more of crack, 21. U.S.C. 3. Assistant U.S. Attorney Charles D.
§§ 841(a)(1) 'an I()1Cy (count q6ne); one Griffith has advised that he does intend
count of cofisplra.cy t forcibly as'sahlt a DtA to nmake a substntilassistance motionF
agent, 18 U.S.C. §§ 111 and ~71 (cl~unt Itwo); pursuant to 18'USC 3553(e). Howev-
one count of forcibly assaulting a DEA agent, em, because the~ dfnant is in the pro-K
and aiding and abettink the s'ame,, 18 U.S.C. cess of corroborating ~(sic) with the Gov-
§H 111, 1114, and 2 (count tre); and~ one ermient, the motion wilfl not be made at
count of carrying a firear during and in the time of sentenicing but will be made
relation to a ciame o f viol1ece and 'aiding and within the year., F)
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(J.A. 135). In addition, in its "Position of cooperation up to now with respect toUnited States with Respect to Sentencing the robbery attempt would entitle him toFactors," the government made the following such a motion, he is still cooperating
statement: and we want to give him the fuit benefit

With respect to all unresolved matters set of all the cooperation he can provide
forth in the presentence report, and with before I come back to the Court to makerespect to the calculations, and basis there- such a motion.
fore, of the guideline range, the United So that is something that I've told hisStates is in agreement with the probation attorney, and we've decided to delay thatdepartment. until a later time when we know a little

(J.A. 19). bit more about -the full development and
At sentencing, the government candidly extent of his cooperation, but -he hasacknowledged that Martin's assistance was beenrand I expect him to be continuingsubstantial, having led to the prosecution of to cooperate. I have no problem with

two others. The Assistant United States you sentencing him to the low end of theL Attorney added, however, that, pursuant to guidelines on the drug conviction.
his office's policy, he intended to defer mak- Of course, there is the five-year mandatory
ing a substantial assistance motion until Mar- consecutive sentence with respect to the
tin had the opportunity to provide more in- firearm conviction.
formation. Because the government did not THE COURT: Are there any other pend-
expect Martin to testify in any pending cases, ing cases about which you expect him to

v the district court questioned whether a sec- testify?L ond sentencing hearing was really necessary. PROSECUTOR: There are no pending
However, the district court did not take issue cases
with the government's position that, given
the circumstances, it had the discretion to THE COURT: The reason I'm making anL make a substantial assistance motion within inquiry is because it seems to me if he'sthe next year. Counsel for Martin proffered already extended his cooperation and ap-
to the district court that it was in his client's plied [sic] with the provisions of his plea
best interest to allow the government to de- bargaining agreement, there's no reasonL fer making its substantial assistance motion, to delay the idea of coming hack at someallowing Martin additional time to cooperate, subsequent time because there's no rea-ultimately resulting in a lower sentence for son to use the facilities of the Court orL his client. We recite the following exchange take the time of counsel to have to do so.
between the prosecutor, defense counsel, and PROSECUTOR: Your Honor, the reasonthe district court: why our office chooses to do it this way

PROSECUTOR: Your Honor, I simply is, and I don't know, that Mr. Martin
would tell the Court the defendant has would fall in this category, but often-
been cooperative. As Mr. Imprevento times, once the motion is made, the in-[defense counsel] indicated, he did testi- centive to continue to provide coopera-
fy at the trial against Ronnie Ray New- tion disappears. He has other informa-
ton, and I also believe that the fact that tion that we would lile to pursue with
he was available to cooperate led to the him, and the law does permit us to comeL conviction of Gerald Davenport, who also back within one year.
ultimately ended up cooperating and as- THE COURT: I'm not questioning the
sisting in that trial against Mr. Newton. authority to do it. I'm trying to talkI think it is fair to say that I will at some about why can't we deal with it all at oneL time within the next year be coming time and get it over with. I understand
back before you to make a motion on his their reasons. I understand the reasonsbehalf. on each side, of course.

L Our office has a policy. We only make one PROSECUTOR: We don't know what oth-

L
such motion, and although I believe his er cooperation or results there will be in
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the future. We do know this one thing, cable. Notably: (1) construing U.S.S.G.

and if I came forward now, that would § 5K1.1, the district court reasoned that it

be all I could come forward to the Court did not apply because the provision speaks

on. If there's more, then certainly Mr. only to a departure at the time of sentencing;

Martin benefits from that, so it's his (2) applying 18 U.S.C. § 3582(c)(2), the dis-

choice for me to delay this hearing, this trict court rejected its application because 7
motion, as well. that provision only addresses the situation in L

THE COURT: All right. which the Sentencing Commission subse-

DEFENSE DCOUNSEL:l'I would agree quently lowers a particular sentencing

with that, Your Honor. I do feel that range; I and and, (3) applyingt Fed.R.Crim.P.

there are substantial matters that may 35(b), the district court rejected any reliance

cause the, Court at a later ,time to sub, on that provision because it relates solely to

stantially educe ,the sentence, and I a reduction of a sentence "to 'reflect a defen-

think ,at this stage, it would be advanta- d&nt's, subsequent, substantial assistance in H
geous to say wait. We'll try pot to the investigation or prosecution of an other

burden the Court's resoures and just person."' (J.A 61) (quoting FedR.Crim,.P.

have ~a brief, ,hearing at a tie appropr- 35(b)). H
ate in the f~ut~lure. The government moved for reconsidera-

(JL 41X44) (6mjihasis added). The district tion, but the district court denied thatirmotion
court then sentenced Martin to, 169 month as well. 1,The district court ieiterated its

imprisonment. position that ,it' was without authority to H
After sentencing, through no filt of his grant a substgntial assistance motion given

own, Martin' continued willingness to coop the circumstances, but noted that if it lhad

erate was fruitless in that he was not able to the authority, it "would not hesitate to act."

provide any additional information or assis- (J.A. 117). Martin appeals and thte govern-
tance to the government. On March 31, ment cross-appeals the district cour's0refusal
1993, the government made a motion for to grant the government's moionl[foil'reduc-I
reduction 'of sentence pursuant to Fed. tion of sentence and the distrietcot sub-

R.Crim.P. 35(b). The factual predicate for sequent denial of the goveripent's motion
the government's motion was the substantial for reconsideration. i

cooperation Martin had provided with re-
spect to the prosecution of Davenport and
Newton, all of which 'occurred por to the
time of Martin's sentencing on Ail 10, 1992. This is an unusual case insofar as the

The district couirt held that it Was without government and Martin are asking for the U
authority to 'grant the governm nt's motirn same relief. Both parties urge this court to

because the government's motion for redc- vacate Martin's sentence and remand the
tion of sentence rested on substantial assis- case to the district court for resentencing.

tance Martin provided to the government In making their respective arguments, the

prior to his sentencing. In reaching this parties concede that United States Sentenc-
conclusion, the tstrict court reviewed van- ing Commission, Guidelines I Manua H
ous provisions that allowlfor areution of a § 5K1.12 grants the sentcing judge the

sentence and found all of them to be inapph- authority to grant a downwnrd departure

1. 18 U.S.C. § 3582(c)(2) provides: reduction is consistent with applicable policy
[1In the case of a defendant who has been statements issued by the Sentencing Commis-
sentenced to ia term Of imprisonment based on sion.

a sentenicing range that has subsequently been
lowered by the lentenci7ig Commission pursu- 2. U.S.S.G. § 5K1.1 provides:
ant to 28 U.S.C. §;944(d5, upon nmotion of the

defendant or lt e Director bf the Bureau of Upon motion of the government stating that
Prisonsr or on its own motion, the court may the defendant has provided substantial assis-

reduce the term of 'imprionment, after consid- tance in the investigation or prosecution of

ering the factors sat forth in section 3553(a) to another person who has committed an offense, K
the extent thatthey arej applicable, if such a the court may depart from the guidelines. Li

1, ! h '~~~~~~~
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only for substantial assistance provided to must rule on U.S.S.G. § 5K1.1 motion before
the government prior to, or at the time of, imposing sentence). Accordingly, if at the
sentencing. See United States v: Drown, 942 time of sentencing, the government deems
F.2d 55, 59 (1st Cir.1991) ("The language, the defendant's assistance substantial, the
structure, context, and operation of [U.S.S.G. government cannot defer its decision to make
§ 5K1.1] leaves little doubt that the guideline a U.S.S.G.§ 5K1.1 motion on the ground that
provision, section 5K1.1, was designed to rec- it will make a Fed.R.Crim.P. 35(b) motion
ognize, and in an appropriate case to reward, after sentencing. Instead, the government

erendered prior to sentencing"). at that time must determine-yes or no-assistance redrdpirt etnig".whether it will make a U.S.S.G. § 51(1.1 mno-
The parties also concede that Fed. tion. If the government defers making a

R.Crim.P. 35(b) 3 grants the sentencing judge U.S.S.G. § 5K1.1 motion on the premise that
the authority to reduce a defendant's sen- it will make a Fed.R.Crim.P. 35(b) motion
tence only for substantial assistance ren- after sentencing, the sentence that follows
dered subsequent to sentencing. See Id. deprives a defendant of due process, and is
("Rule 35(b) ... , was designed to recognize therefore "in violation of law." Droumm 942
and reward subsequent cooperation."). The F.2d at 58, 59; 18 U.S.C. § 3742(a)(1).
interplay of these two provisions was ably In the present case, it is undisputed that
summarized by the Eleventh Circuit: the government's motivation behind its deci-

t [U.S.S.G. § 5K1.1 and, Fed.R.Crim.p. sion to defer makihg a U.S.S.G. § 5K1.1 mo-L 35(b) ] are substantially different with re- tion was that it would make a Fed.R.Crim.P.
spect to timing. Section 5K1.1 is a sen- 35(b) substantial assistance motion within
r tencing tool; at the time of the original one year after Martin's sentencing. This the
sentencing, the court may sentence the government was not at liberty to do. Under
defendant below the guideline range on a the circumstances, as stated :above, the gov-
motion from the government Rule ernment was required at sentencing to make

3(chas been a determination whether it was going to35(b) operates after sentence make aeU.S.S.
posed. It allows the court to resentence defer § 5K1.1 motion. Its deci-as S- ion to defron the ground that it wouldthe defendant to reflect substantial assis- make a I FedR!.Crim.P.' 35(h) motion after
tance rendered after imposition of the ini- sentencing resulted in a deprivation of dueL ial sentence. process. Drowun 942 F.2d at 58, 59. Ac-

United States v. Howard, 902 F.2d 894, 896 cordingly, Martin's sentence was im osed "in
(11th Cir.1990). violation of law." Ici; 18 U.S.C.

[11 In light of the language and structure 42(a)(1)X
of these provisions, it has been held that the Ordinarily, we would remandthis case for
government may not predicate its decision to furthr proceedings under Drown to afford
defer a U.S.S.G. § 5K1.1 motion on the fact "the government the opportity to consider
that it will make a Fed.R.Crim.P. 35(b) sub- afres "he substantiality of ,t•et defendant's
stantial assistance motion' after sentencing. assistane at the time of sentening' and
See Drown, 942 F.2d At 59. The Drown deterrinewwhether to exerciser its discretion51(11 i in to make &aUThS.S.G. § 5K1(I fndifoh. Drown,cuteplie TA[here section 5K1.1 is in I4 F*dF 6courtexplaneth"E~lhre setion942 F.2d at 60. However, ~ag 'discussed in
play, the prospect of Rule 35(b) relief in the Part IIIM infa a remand fore sentencingis
future cannot be allowed to alter or influence required.
the decisions of the prosecution, or the delib-
erations of the court, at sentencing." Id, To III
hold otherwise would "improperly merge[ 1 [2-5] Although plea agreements betweenr the temporal boundaries established in see- the government and a defendant are unique
tion 5K1.1 and Fed.R.Crim.P. 35(b)." Id.; and call for special due process consider-
cf Howard, 902 F.2d at 897 (district court ations, the judicial interpretation of plea
3. Rule 35(b) provides in pertinent part: subsequent, substantial assistance in the inves-

The court, on motion of the Government made tigation or prosecution of another person who
within one year after- imposition of sentence, has committed an offense.
may reduce a sentence to reflect a defendant's

L,
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Cite as 25 F.3d 211 (4th Cir. 1994)

agreements is largely governed by the law of "within the next year." (J.A. 41). The gov-
contracts. See, e.g., United States v. Conner, erminent's commitment to make a substantial 7
930 F.2d 1073, 1076 (4th Cir.), cert de- assistance motion to reward Martin for his
nied - U.S. , 112 S.Ct. 420, 116 presentence substantial assistance was tanta-

L.Ed.2d 440 (1991). If the government mount to andc the equivalent of a modification
breaches eXpress or implied terms of a plea of the 'plea agreement, albeit an oral one. Li
agreement, a violation of due process occurs. The modified agreement required the gov-
Mabry v. Johnsor4 467 U.S. 504 , '109 4 104 ernment 'to make a timely substantial assis-

S.Ct. 2543s 2547, >81 L.Ed.2a 437 Q.9 ; San- tancemotion in exchange for, among other
tobello v. New Yo, 404 U.S. 257, 26263,'92 things', Martin's"'presentence substantial as-
S.Ct. 495, 498-9, 30 L.Ed.2dl 2 ( 1971). sistance and agreement to make himself
Applyingl Llgentral cbntract ,prbncilesl , we available lo provide post-sentence, qoopera- r
have held that t~he pa assertaing a breach tions,,
of a plea rm~t has the burden of IIp ro- I Because a U.S.S.G. § 5K1.1 motion at sen-
iog i~s breach.[ U',ited State'v. DixM' 998

F.2d at C~nne , 930 tepcing was the duly' vehicle under the lawtio1076 Our rIew of " reward Martin's presentence substanti as-

tie saidt or d 5 .tlr rse~viw 1 ndisu the iclSar| sistance, once te government committed' it-

ly ''erirones'~ ~tand l lk2ik a~cipe l ~self to reiard Martin' for his pre'senteice 7
is ne substantial' a esistance in the modified plea 1

contr.ct i'ntert ,appllehI \K agreementr, itiXras bound to make a UjS'tS.G
dre; vitpWlX~zns0Ls e h?! W~t~m > § 5%11.1 liotiohi it sentencing. 'f Conner,

F.2 r ' F' (Xo1](mc!ors4 8t) 930if2d' at 1075 ("[Olnce the governmnnt
case 9II '(9tr'sp r ]F]] f F' F uses its §11 5K1.1 discretion as a bargaining
case'i ems I Il~o ~L

tatIn, ou 'ryow, ~ chip 'In 'tthe p~~e~' hegoiato process, that
discretion's circumscrubed'by the terms of

[6] In thscash, the' plea agree'nnt' ',h hgeee j) In t'e words; "~having

qingd the goverent~ can in acnFJgd l rrl

thIr ItInlent1,,tin! e1 L om itte itself 'to rewerd' Martin for his
tin's cooperation a ss '[ vinle to IhnW ' stati d herein, 'artin's

ed toesq telvel sulltnti ll aresenten'c g.' l L

other~~~1 ', thns, uinfbrm h el 'h ', '' ' ' 71'01

othe4. AllofouRin I'infod rnsare obdiscte 1F'[[i te cannOt be Im'penalized four te nov wameun
partie'~ oasis At"In additiQ in sthesifp failure, albeit inadvertent, to timely gnal a

agreemnt, th ~b'~n~nt r~m~ed 'i~re- U.S1 S G. 5K'1.1 rmotion at] the sentencing
tion, di der~i~~ wbh ~na~ -heari~ng onI April 10~ 1962. The jpverliment's
U.S,'2 aG § 1 [d.Nlh' f re to comply s with the plea agreeument as

35(b) otion Al~hu~h th gpvenment (lid modifed resulted in a deprivatio~ of Martin~s
not cinecid'e of p r a [ ae dueuo v ess 7arti is

me' mak6 Fdi, 3., 8:' 4ccordingly, l0IartF" F]F ~ efhn' r~~et eadf bise o
downward dep e~a ~etn f, ~9'F[
Mairtin 8 substh~a 1 assacpe~t~c tsata sitnc.FDxn
ment in itsiUie F".d t21 n Ihba 9~~4~
Res~~t to ~ ien ckFccm1 ' entd "t pci1 gy

indpid that toeewt1heF1 st 1v ~
me t that ~4jmojrt on for stIIntaI555F~
woul Ve made ihnteyar tsi e

ing, the goveirnirent canddyacknowegd F F ,]

that Martin~s 'assistance 1'at the time osn- '''IV,

ten ijng;,~ war, tbsa tiF having led~ to ]~e For the reasons stated h~eren, 'Martin's
posecution o,!f twdjotheis and that, I intdd sentence is va ated~ and the 'easeisrmne

ed to make a]lo Brsu~ainti,,a'ssistantce! rnioto for' 'snecn
4. All of our R,~1l 11 corcnm are4 obviatedi ~y te modification mad in ppen court i~n no way on-

parties' ob~iouisiA ltgnss'lto mnodifyfpr~apyF[jijhe dermnines our c munlntent to! h6 general nile
plea agreemen~Asj t[4itrCt court' :,Iaccp- thoi Intgaed titen plea agireemerits are not [
tance of the arrngmei (> in a'dd fionf#Rthe Ape- open torlsplmefitatio'n.: 5ee United States

cial circumstance ofamutally sgreed uplon v.Nnrs,72 d 461, 463-65 (4th Cir.1986).
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VACATED AND REMANDED FOR RE-
SENTENCING.
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter

lo RE: Report on Uniform Numbering System Regarding Criminal Rules

DATE: September 11, 1995

Since 1986, the Standing Committee has undertaken a compilation of various local
rules. Pursuant to what has become known as the "Local Rules Project," the Standing
Committee has compiled local rules dealing with civil and appellate rules of procedure.
Most recently, the consultants to the Local Rules Project requested and received copies of

Li local rules governing criminal cases. They completed their report this summer and
provided copies to the Standing Committee, which in turn has requested further

7 consideration by the Criminal Rules Committee.
L

As noted in the attached report, some of the local rules appear to be inconsistent
with the national rules and still others may be worthy of consideration in the national rules.L To that end, I requested Professor Mary Squires to provide copies of those local rules
which appear to fall into that latter category. Copies of the listed local rules are attached.

Li Please note that the Report focuses on a uniform system of numbering for local
rules. It would be helpful for the Committee to offer any suggestions to the Standing

7 Committee on the proposed numbering. As you may recall, for the last several years, theL Committee has dealt with amendments to the Rules of Procedure (i.e. Criminal Rule 57),
which as of December 1, 1995, will specifically address the issue of uniform numbering.

Li Given the open-ended nature of these proposals, I have not attempted at this point
to draft any amending language to the various Criminal Rules. If the Committee believes
that any of the attached rules lend themselves to incorporation into the uniform rules, I
will draft appropriate language to be considered at the next meeting.

The following is a list of local rules identified in the Report which Professor
Squires believes may be of interest to the Committee for inclusion in the national rules:

District Local Rule # Fed. R. Crim. P. #

M.D. Ala 30 12

L D.Ariz 4.17 30

L_

r,



W.D. Ark. Order 30

C.D. Cal. 11.1 4
Order 30 F

E.D. Cal. SO 30(?) 30 7
LJM~

S.D. Ga. 212.7 12
230.1 30

D.Haw. 310 4
330 30 [7

Li1
N.D. nd. 110.1 30

E.D. La. 2.11 16 K

M.D.La. 2.11 16

W.D.La. 2.11 16

D. Mont. 320-1 47
320-2

E.D. N.Y. 3 16

N.D. N.Y. 5.1 4

S.D.N.Y. 3. 16

E.D. N. Car. 49.00 30

D. N.Dak. 8(G) 30 L

D. N.Mar.(?) 330-1 4

E.D. Pa. 9 16

D. P.R. 409 16
412 30

N.D. Tex 5.1 47
8.2(c) 30

S. D. Tex. Order 91-26 4 iJ

[L



D. Utah 114 30

D. Vt. 2 16

E.D. Wash. 51 30

W.D. Wash. 5 4
Lt 30 30

S.D. W.Va. 2.01 30

L
L
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V
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X BOSTON COLLEGE
885 CENTRE STREET, NEWrON CENTRE, MA 02159-1163

LAW SCHOOL
Telephone: (617) 552-8851
Fax: (617) 552-2615
Internet: SQUIERSM@hermes.bc.edu

Memorandum

TO: Dave Schlueter

FROM: Mary P. Squiers

RE: Local Criminal Rules

DATE: September 8, 1995

V Attached are the rules you requested for submission to the
Advisory Committee. I have amended your list a bit because I think there
may have been some discrepancies in it. They are as follows.

1. D.Ariz. Rule 4.17. This is a criminal rule that relates to a
particular civil rule (2.16) which I also appended.

2. E.D.Cal. SO 30. Frankly, I could not locate any "SO 30" but I
did find two separate orders which discussed jury instructions and I
assumed those were the rules to which I was referring in the document.

3. D.Mont. Rule 330-2. There was no Rule 330-2. There was,
however, a Rule 320-2 which I attached.

4. S.D.Wash. Rule 2.01. There is no Southern District of
Washington. The applicable rule is in the Southern District of West
Virginia.

If you have any questions, please feel free to contact me.

L~~~~~~~

L I (& .And ,,,,,.~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~C
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CRIMINAL I, * 1 _ RULE 30

Local Rule 30

DEFENSE OF ENTRAPMENT IN CRIMINAL CASES

Criminal defendants who intend to rely on entrapment as a 7
defense shall, within the time allowed for pleading, file a written

pleading notifying the United States of the particular circumstances

to be relied upon to substantiate the plea of entrapment. Failure

to so present any such defense shall constitute a waiver thereof, Lkn
but the Court, for good cause, may grant relief from the waiver. .

L
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RULE 4 - CRIMINAL PROCEEDINGS

Rule 4.17
L JURY INSTRUCTIONS

I zise The provisions and requirements of Rule 2.1 6 of these Rules are applicable toand will be followed in all criminal jury trials.
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Rule 2.15 ARIZONA

peremptory challenges simultaneously and in secret. The Court shall then

designate as the jury the persons whose names appear first on the list.

Rule 2.16. Jury instructions

(a) Proposed instructions for the jury shall be presented to the Court at the

opening of the trial unless otherwise directed by the Court; but the Court,

in its discretion. may at any time prior to the opening of the argument, w t

receive additional requests for instructions on matters arising during the

trial. The requested instructions shall be properly entitled in the cause,

distinctly state' bv'lwhich party presented, and shallbe prepared' in all capital

letters of even type size. They shall benumbered consecutively and contain

not more than one (l) instruction page. Each requested instruction shall-be

understandable, brief, impartial, free from argument, and shall embrace but

one (1) subject, and the principle therein stated shall not be repeated in

subsequent requests.

(b) A failure to conform to these requirements in the manner of proposing

instructions will, in the discretion of the Court, be deemed sufficient ground

for their refusal.

(c) A11 instructions requested of the Court shall be accompanied by citations

of authorities supporting the proposition of law stated in such instructions.

(d) 'At the time of presenting the instructions to the Court. a copy shall be Li
served upon the other parties.

(e) Objections to an instruction for the jury, or a refusal to give as a part of

such jury instructions requested in writing, shall be made out of the presence

of the jury and shall be noted by the Clerk in the minutes of the trial or by

the reporter if one is in attendance.

Rule 2.17. Findings209

In all actions in which findings are required, the prevailing party shall. un-

less the Court otherwise directs. prepare a draft of the findings and conclu-

sions of law within five (5) days after the rendition of the decision of the

Court if the decision was in the presence of counsel. and otherwise within

five (5) days after notice of the decision. The draft of the findings and

conclusions of law shall be filed with the Clerk and served upon the adverse

party. The adverse party shall within five (5) days thereafter file with the

Clerk, and serve upon his adversary, such proposed objections, amendments,

or additions to the findings as he may desire. The findings shall thereafter m
be deemed submitted and shall be settled by the Court and shall then be

signed and filed. No judgments shall be entered in actions in which findings

of fact and conclusions of law are required until the findings and conclusions

have been settled and filed. A failure to file proposed findings'of fact and

conclusions of law and to take the necessary steps to procure the settlement A Li

thereof may be grounds for dismissal of the action for want of prosecution

or for granting judgment against either party.

Rule 2.18. Judgments L?

(a) Judgments will be entered in accordance with Rule 58, Federal Rules of

46
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IN THE UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS

CRIMINAL TRIAL SCHEDULING ORDER

In all jury cases, two copies of proposed instructions shall

be submitted to the court, with copies to other counsel, no later

than fourteen (14) days prior -to the, scheduled trial date.

Citations of authority for any instruction requested shall be made

either on the instruction or by separate statement. In non-jury

cases, proposed findings of fact and conclusions of law shall be

submitted to the court, with copies to other counsel, no later than

fourteen (14) days prior to the scheduled trial date.

In the event of a decision to enter a plea of guilty, the

court shall be advised by notifying Ms. Gail Ramsey at 783-1466.

However, a case will not be removed from the trial docket until a

date and time has been set for the defendant to enter a plea of

guilty.

HONORABLE JIMM LARRY HENDREN
UNITED STATES DISTRICT JUDGE

,,



LOCAL RULES - CENTRAL DISTRICT OF CALIFORNIA - I

10.5 PROBATION - ARREST OF VIOLATOR - DUTY OF MARSHAL - As soon

as practicable after taking into custody any person charged with a

violation of probation, the Marshal shall give written 
notice to

the United States Attorney, the 
Probation Officer and the Clerk 

of

the date of such arrest and the 
place of confinement of the alleged

probation violator.

10.6 PROBATION VIOLATION HEARING - The Clerk shall set the

violation of probation for hearing 
as soon as practicable after the

notice of arrest of the alleged 
violator.

10.7 PROBATION VIOLATIOlI - NOTICE TO ATTORNEY FOR DEFENDANT 
-

The Clerk shall promptly inform any attorney of record for an

alleged probation violator of 
the arrest of the violator and 

the

place of confinement. If no attorney of record appears 
or the

attorney of record cannot be found, 
the notice shall be given to

the Federal Public-Defender. L
10.8 PROBATION RECORDS - Pre-sentence. investigation and reports,

probation supervision records, and 1reports of studies and C

recommendation pursuant to 18 U.S.C. 
Sec. 4208(b), 4252, 5010(e) or L'

5034, are confidential records of this 
Court.

10.8.1 PROBATION RECORDS - DISCLOSURE TO DEFENDANT AND

COUNSEL - (REPEALED PURSUANT TO GENERAL ORDER 
325, MAY 2, 1991)

10.8.2 PROBATION RECORDS DISCLOSURE TO PAROLE 
COMMISSION OR 7

BUREAU OF PRISONS - (REPEALED PURSUANT TO GENERAL ORDER 325, MAY 2, 1991)

RULE I1. ARREST OF FEDERAL DEFENDANTS

11.1 NOTICE OF ARREST - It shall be the duty of the Marshal 
to C

require all agencies arresting 
persons for an offense against 

the

laws of the United States, and all jailors who incarcerate any

person as a Federal prisoner, to give the 
Marshal notice of such

arrest or incarceration forthwith.

11.2 NOTICE OF ARREST - DUTY OF MARSHAL - The Marshal shall,

upon receiving notice or knowledge 
of the arrest or incarceration 

7
of any Federal prisoner, give written notice fortpwith to the

United States Attorney and the 
Clerk of the date and fact of such

arrest or incarceration and the 
place of confinement of the person

arrested.

11.3 PERSONS IN CUSTODY - BIWEEKLY LIST - The report of persons

in custody required by F.R. Crim. P. 46(h) shall be delivered

promptly to the Criminal Duty Judge. 
The Criminal Duty Judge shall

make whatever orders may be necessary to prevent unnecessary

detention.

RULE 12. STAYS IN CRIMINAL CASES - After mandate or judgment on

appeal is filed in criminal cases, 
no stay of commitment shall be

allowed except as required in the 
interest of justice.

102



1 4. Usual "trial days" are -Tuesdays through Fridays,

2 9:00 a.m. to 5:00 p.m. Lunch recess is normally 12:00 noon to

31:30 p.m.

L4
5. Before trial commences, the Court will give

L5 counsel an opportunity to discuss, in advance, housekeeping

6 matters and anticipated problems of procedure or law. During

7the trial, if there are any housekeeping matters you wish to
8discuss, please inform my Courtroom Clerk of the types of

9'matters for discussion.

L7 - 6. TRANSCRIPTS: Counsel for the government shall
11 obtain authorization from their agencies. A copy of said

L2 authorization shall be given to the court reporter when

,3 requesting transcripts.

7. JURY INSTRUCTIONS

Jury instructions are to be submitted not later than
16 the Wednesday of the week prior to trial. Counsel need only'

submit proposed substantive jury instructions, the Court
propounds its own qeneral instructions and essentially follows,
the format set out in a blue soft bound pamphlet entitled

"Ninth Circuit Pattern Jury Instructions" by Judge William

2 Schwarzer, as revised. In those cases where a special verdict

is desired, counsel shall submit a proposed verdict form with

the jury instructions.

a) Form of Jury Instructions

The parties must submit joint jury instructions and a

joint proposed verdict form (if a special verdict). In order

to produce these joint instructions, the parties shall meet and

;confer sufficiently in advance of the required submission date.

3



The instructions should be submitted in the order in which the

2 parties wish to have the instructions read. This order should

3 reflect a single organized sequence agreed to by all of the X

4 parties.

5 | The joint jury instructions shall be submitted in

6 three sets as follows: 1) those instructions which are agreed V
to by all parties; 2) those instructions which are propounded

8 by the Government to which the Defendant(s) object; and 3) V
9 those instructions which are propounded by the Defendant(s) to _

10 which the Government objects.

11 Instructions upon which agreement cannot be reached

12 should reflect the basic disagreements among the parties as to

13 the law. C

14 | Attribution and case citation for each instruction

15 should be placed on pages following a proposed instruction. LA

16 For disputed instructions, a party should note its objections

17 to a proposed instruction and its reasons for putting forth its

18 alternative on pages placed after its own alternative

19 instruction. 7

20 INSTRUCTIONS SHALL BE BRIEF, CLEAR, CONCISE, WRITTEN |

21 IN PLAIN ENGLISH, FREE OF ARGUMENT, AND SHALL BE ORGANIZED IN V
LOGICAL FASHION AS TO AID JURY COMPREHENSION. Standard or form

23 instructions, if used, must be revised to address the L
24 particular facts and issues of this case.

25 The following list contains some suggested source for jury

26 instructions:

27H
1), Federal Jury Practice and Instructions

28| (Devitt and Blackmar (3rd Edition))

28 Ui, , ' f1~~~~~~~~~



2) Modern Federal Jury Instructions
2 (Mathew Bender 1985)
L 3 3) California Forms of Jury Instructions

(Mathew Bender 1985)
4 l

8. INSTRUCTIONS TO COUNSEL GOVERNING TRIALS -
,IN THIS COURT

L ~a) During trial counsel shall not refer to their
7,8 clients by their first names.

b) Opening statements, examination of witnesses,

r9 and closing arguments should be made from the lectern only.
10 c) The Court views opening statements in a jury

1 case as one of the most important parts of the case. Avoid
12 discussing the law or arguing the case in opening statements.

L.-3 d) Do not use objections for the purpose ofri making a speech, recapitulating testimony, or attempting to
15 guide the witness. When objecting, state only that you are
L2 objecting and the legal ground of the objection, e.g., hearsay,

irrelevant, etc. If you wish to argue an objection further,
ask for permission to do so.

e) Speak up when making an objection. The
20 acoustics in most courtrooms make it difficult for all to hear

an objection when it is being made. Counsel must speak audibly
22 and clearly when questioning witnesses or arguing to the court

or jury. Counsel should instruct their witnesses to speak

L audibly and clearly.

f) Do not approach the clerk or the witness boxL, without specific permission. Please go back to the lectern
2'7Twhen the purpose of the approach is finished.
2~;

I,5
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?
21 g) Please rise when addressing the Court. In

2 jury case, please rise when the jury enters or leaves the

3Courtroom.

41 |h) Address all remarks to the Court. Do not

address the clerk, the reporter, or opposing counsel. If you

6 want to say something to opposing counsel, ask permission to -

talk to him or her off the record. All requests for the re-
8 reading of questions or answers, or to have an exhibit placed 2

in front of a witness, shall be addressed to the Court.
10 i) The Court shall be addressed as "Your Honor"

11 at all times, not "Judge" as in state court practice.

12 j) Do not make an offer of stipulation unless you

have conferred with opposing counsel and have reason to believe V
14 the stipulation will be accepted. Any stipulation of fact will

15 require the defendant's personal concurrence. A proposed L
16 stipulation should be explained to him or her in advance.

k) While Court is in session, do not leave the 2
18 counsel table to confer with investigators, secretaries, or,

19 witnesses in the back of the Courtroom unless permission is

20 granted in advance. .y
21

22 1) Counsel should not by facial expression,

22 nodding, or other conduct exhibit any opinions, adverse or

23 favorable, concerning any testimony which is being given by a L
24 witness. Counsel should admonish their own clients and

25 witnesses similarly to avoid such conduct.

m) When a party has more than one lawyer, only

271
one may conduct the direct or cross-examination of a given

281,lr
Witness.

6



n) If a witness was on the stand at a recess or

2 adjournment, have the witness back on the stand, ready to

: proceed when Court resumes.

4 o) Do not run out of witnesses. If you are out

5 of witnesses and there is more than a brief delay, the Court
L
6 may deem that you have rested.

L 7 p) The Court attempts to cooperate with doctors

8 and other professional witnesses and will, except in

9 extraordinary circumstances, accommodate them by permitting

10 them to be put on out of sequence. Anticipate any such

'1possibility and discuss it with opposing counsel. If there is

j12 objection, confer with the Court in advance.

13 q) Counsel are advised to be on time as the Court

L14, -starts promptly. Morning and afternoon breaks are

5 approximately 10 minutes in length.

16

17
7DATED:___________

r2 L'SN

109PE V. WILSON|
UNITED STATES DISTRICT JUDGE

21

C. .
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UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF CALIFORNIA

UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA, Case No. CR-F-AC OWW

Plaintiff, STANDING ORDER RE
CRIMINAL CASES

-V.
TRIAL DATE: -C

-C' TIME: 10:00 AM
COURTROOM: Two

Defendant-C.

I. SUGGESTED VOIR DIRE EXAMINATION

All counsel will lodge with the Courtroom Deputy:

A. All suggested voir dire examination questions

no later than 4:00 p.m., on the Thursday preceding the commencement of

trial.

B. An original and two copies of the list of all

potential witnesses, including those which counsel may reasonably be

expected to call as rebuttal witnesses, by 4:00 p.m. on the day prior

to the commencement of the trial. (This list will be referred to in

voir dire.)

II. PROPOSED INSTRUCTIONS

A. Each counsel shall, no later than Thursday at

4:00 p.m. preceding the trial of the action, submit copies of their

proposed jury instructions, together with a computer disk with the

"clean" set of instructions thereon, as follows:

1. One set shall identify the proponent at



the top:'

a. "Government's Proposed Instruction

No. 1, et seq.," or

b. "Defendant Smith's Proposed

Instruction No. 1, et seq." Each instruction shall contain a citation

of the supporting authority and a legend: 
Given; Given As Modified;

Refused; Withdrawn.

2. A duplicate set of jury instructions 
shall

be submitted, each of which shall bear the heading: 
"Instruction No.

_" and a short title; i.e., "Credibility of Witness." which

neither identifies the proponent nor 
the supporting authority. This

"clean" set shall be used for submission 
to the jury. The computer

disk should be formatted in Wordperfect 
5.0 and can be either 5 1/4" L

or 3 1/2" size disk. All the instructions should be in one document, 
K

and each instruction should be typed 
out.

N.B.: The Court will not accept a list of 
numbers

of instructions from Blackmar and Devitt 
or Caljic not actually

including reproduced instructions. 
LA

III. INSTRUCTION CONFERENCE

Counsel are ordered to meet and confer, 
no later

than the end of the first day of trial, 
to indicate to the Court, in

writing, which jury instructions they 
agree upon and any instruction

to which counsel has objection, in whole or in part. Objections

should be typed, but in exceptional 
circumstances the Court will

receive the same in legible handwritten 
form. In addition to

identifying the objectionable instruction, 
counsel shall state in

2 
j



concise terms the basis for their objection. These written objections

"will be reviewed by the Court before the Instruction Conference which

will be held before the jury is instructed by the Court.

N.B.: The Court instructs before oral argument.

IV. ADDITIONAL INSTRUCTIONS

The Court will consider instructions filed after the

V date specified in Paragraph I, supra, only if they pertain to issues

!which arose during the trial and could not be reasonably foreseen in

advance of trial.

V. UNUSUAL EVIDENTIARY PROBLEMS

Counsel are directed to identify any unusual

K. problems relating to the admissibility of evidence (as opposed to

suppression of evidence)' which may arise at the trial of the action.

If counsel has reason to believe that such problems are present,

counsel who propose to introduce such evidence are ordered to:

A. File a written offer of proof, together with a

memorandum of supporting authority, no later than eight (8) days prior

to trial.

L 6 B. Should opposing counsel have objection to the

introduction of such evidence, a memorandum of points and authorities

in opposition to such evidence shall be filed no later than five (5)

''days prior to trial.

C. During trial, it shall be the duty of counsel

to notify the Court of evidentiary problems by 4:30 p.m. of the day

1 All evidence, including defendants' statements, sought to
be suppressed must be addressed by pre-trial motion pursuant to

Fn the provisions of Federal Rule of Criminal Procedure 12.

3



preceding the trial day on which the problem is expected to arise.

Such matters shall be taken up at 8:30 a.m. on the trial day following

such notification.

D. Counsel shall notify the court by 4:30 p.m. the

day before any witness will be called who is expected to invoke the

Fifth Amendment privilege against self-incrimination.

N.B.: This includes voir dire or other examination

of witnesses to be conducted outside the presence of the jury.

VI. EXHIBITS

All exhibits will be premarked and an original and L
two copies of the exhibit list will be submitted to the Courtroom

Deputy no later than 4:00 p.m. on the day prior to the first day of 
L

trial. Joint exhibits shall be marked in sequence with Roman

numerals; Government exhibits shall be marked with Arabic numerals,

defense exhibits shall be marked with letters, i.e., A; AA, etc.

VII. COURTROOM DECORUM

Please familiarize yourself with Exhibit "A"l

attached regarding courtroom procedures and decorum.

SO ORDERED.

OLIVER W. WANGER
UNITED STATES DISTRICT JUDGE

4



L EXHIBIT "A"

COURTROOM DECORUM

The purpose of these guidelines is to state, for the

F guidance of counsel, certain basic principles concerning courtroom

decorum. The requirements stated are minimal, not all-inclusive, and

are intended to emphasize the supplement, not supplant or limit, the

ethical obligations of counsel under the Code of Professional

L Responsibility or the time honored customs of experienced trial

C- counsel.

L
When appearing in this Court, all counsel (including

where the context applies, all persons at counsel table) shall abide

by the following:

L} 1. Stand at the lectern while examining any witness;

L except that counsel may approach the Clerk's desk or the witness for

the purposes of handling or tendering exhibits.

2. Stand at or in the vicinity of the lectern while

making opening statements or closing arguments, except to refer to

exhibits.

3. Address all remarks to the Court, not to opposingL.
counsel.

4. Avoid disparaging personal remarks or acrimony toward

opposing counsel and remain wholly detached from any ill-feeling

between the litigants or witnesses.

5. Do not address jurors by name nor approach the jury

box.

L 6. Refer to all persons, including witnesses, other

5



counsel and the parties by their surnames and not by their first or

given names.

7. Only one attorney for each party shall examine, or 7
cross-examine each witness. The attorney stating objections, during Lf.

direct examination, shall be the attorney recognized for cross-
La

examination.

8. Only one attorney for each party shall present oral

argument on motions, opening statements, or closing arguments,

although separate motions, the opening statement, or closing argument

may be divided among counsel if a party has more than one trial p
counsel.

9. Counsel should request permission before approaching C

the bench or a witness. Any documents counsel wish to have the Court

examine should be handed to the Clerk. 
Li

10. Any paper exhibit not previously marked for

identification should first be handed to the Clerk to be marked before

it is tendered to a witness for examination; and any exhibit offered 
L

in evidence should, at the time of such offer, be handed to opposing C

counsel.

11. In making objections, counsel should state only the V
legal grounds for the objection and should withhold all further

comment or argument unless elaboration is requested by the Court.

12. In examining a witness, counsel shall not repeat or C

echo the answer given by the witness. 
L

13. Offers of, or requests for, a stipulation should be

made privately, not within the hearing of the jury.

6



14. In opening statements and in arguments 
to the jury,

counsel shall not express personal knowledge or 
opinion concerning any

L matter in issue.

15. Counsel shall admonish all persons at counsel 
table

L and parties present in the courtroom that 
gestures, facial

CI expressions, audible comments, or the like as manifestations 
of

approval or disapproval during the testimony of 
witnesses are

,-prohibited.

L

I7

L.

J
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UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA, )
)

Plaintiff, ) No. CR-F-94-0000-REC
I . ~~~~~~~~~~~~~~~~~~~~~~~~~~~~)

LI V. ) STANDING ORDER RE
) CRIMINAL CASES

ti ~JOHN DOE)
L JOHN DOE ) (Revised 3/15/93)

)Defendant.

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~)

I. Suggested Voir Dire Examination.

Counsel will lodge with the court:

A. All suggested voir dire examination questions no

later than 4:00 p.m., Thursday preceding the commencement of the

trial.

B. A list of all potential witnesses, including

L those which counsel may reasonably be expected to be called as

rebuttal witnesses, by 9:00 a.m. on the first day of trial, prior

a= to the commencement of the voir dire examination of the jury.

r II. Proposed Instructions.

A. Each counsel shall, no later than Thursday at

4:00 p.m. preceding the trial of the action, submit original and

one copy of their proposed instructions, which shall typed and in

pleading form, and will identify the proponent at the top, thusly:

Fw ~~~~~~~~~~~~~~1



1. "Government's Proposed Instruction No. 1, r

et seq." or

2. "Defendant Smith's Proposed Instruction No.

1, et seq.," and will contain a citation of the supporting

authority as well as a legend indicating the court's disposition

of each proposed instruction.

III. Instruction Conference.
an

Counsel are ordered to meet and confer, no later than the

end of the first day of trial, to indicate to the court, in

writing, any instruction to which counsel has objection, in whole U
or in part. Such objections should be typed, but in exceptional

circumstances the court will receive the same in legible

handwritten form. In addition to identifying the objectionable |

instruction, counsel shall state in concise terms the basis for

their objection. These written objections will be reviewed by U
the court at the Instruction Conference which will be held before V

the jury is instructed by the court.

IV. Additional Instructions.

The court will consider instructions filed after the date

specified in Paragraph I, supra, only if they pertain to issues U
which arose during the trial and could not be reasonably foreseen F

in the advance of trial.

V. Unusual Evidentiary Problems.

Counsel are directed to identify any unusual problems

relating to the admissibility of evidence (as opposed to the

suppression of evidence) which may arise at the trial of the

2



L action. If counsel has reason to believe that such problems are

present, counsel who propose to introduce such evidence are

ordered to:
LI

A. File a written order of proof, together with a

L memorandum of supporting authority, no later than eight (8) days

F prior to trial.

B. Should opposing counsel have objection to the

- introduction of such evidence, a memorandum of points and

r , authorities in opposition to such evidence shall be filed no

L later than five (5) days prior to trial.

r C. If the court is not advised by counsel that the

evidentiary matters have been resolved, hearing on such problems

L will be held at 11:00,a.m. on the court's law and motion day

(Monday) prior to trial (or on a Tuesday if Monday is a holiday,

LI or at such other time if counsel are notified to the contrary).

VI. Exhibits.

All exhibits will be premarked and an exhibit list will

be submitted no later than 9:00 a.m. the first day of trial.

FAILURE TO COMPLY WITH THE ABOVE ORDER MAY RESULT IN THE

IMPOSITION OF SANCTIONS.

DATED:

ROBERT E. COYLE
United States District Judge

r 3



Page 50 Local Rules

requirements of this rule, the Court may exclude the testimony of any undisclosed witness

offered by such party as to the defendant's defense of entrapment. This rule shall not limit the

right of the defendant to testify in his own behalf. C

212.6 Exceptions. For good cause shown, the Court may grant an exception to any of

the requirements of this rule. Ld
212.7 Inadmissibility of Withdrawn Defense. Evidence of an intention to rely upon a

defense of entrapment, or the admission of any act upon which the prosecution may be based,
if later withdrawn, or of any statement made in connection with a notice under this rule, is not

admissible in any civil or criminal proceeding against the person who gave notice of the
intention.

RULES 213 through 215. See Federal Rules of Criminal Procedure 13 through 15.

RULE 216. DISCOVERY L

216.1 Pretrial Discovery and Inspection in Criminal Cases. Within five (5) days after

arraignment, the United States Attorney and the defendant's attorney shall confer and, upon
request, the government shall: r

(a) Permit defendant's attorney to inspect and copy or photograph any relevant written
or recorded statements or confessions made by the defendant, or copies thereof, within
the possession, custody, or control of the government, the existence of which is known,
or by the exercise of due diligence may become known to the attorney for the
government.

(b) Permit defendant's attorney to inspect and copy or photograph any relevant results
or reports of physical or mental examinations, and of scientific tests or experiments made
in connection with the case, or copies thereof, within the possession or control of the

government, the existence of which is known, or by the exercise of due diligence may
become known to the attorney for the government. K

(c) Permit defendant's attorney to inspect and copy or photograph any relevant recorded

testimony of the defendant before a grand jury. L
(d) Permit defendant's attorney to inspect and copy or photograph books, papers,

documents, tangible objects, buildings, or places which are the property of the defendant C

and which are within the possession, custody, or control of the government.

(e) Permit defendant's attorney to inspect and copy or photograph the Federal Bureau of L
Investigation Identification Sheet indicating defendant's prior criminal record.

9/1194
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(f) Permit defendant's attorney to inspect and copy or photograph any evidence favorable
to the defendant.

(g) There shall be no duplication required of a party making discovery under this rule
or under Rule 16 of the Federal Rules of Criminal Procedure. In the event the United
States Attorney declines to furnish any such information described in this rule, he shall
file such declination in writing specifying the types of disclosure that are declined and

L the grounds therefor. If defendant's attorney objects to such refusal, he shall move the
Court for a hearing thereon. Any duty of disclosure and discovery set forth in the rule
is a continuing one and the United States Attorney shall produce any additionalF:~~~~~~~~~~~~~~~1information gained by the government.

Any disclosure granted by the government pursuant to this local rule of material within
li the purview of Rules 6(e), 16(a)(2) and 16(b) of the Federal Rules of Criminal Procedure, and

18 U.S.C. § 3500, shall be considered as relief sought by the defendant and granted by the
Court. Defense counsel is prohibited from disseminating this information beyond that necessary

Li to the preparation of his client's defense.

RULES 217 through 229. See-Federal Rules of Criminal Procedure 17 through 29.

RULE 230. INSTRUCTIONS

230.1 Jury Instructions. In criminal cases, all requests to charge and proposed voir
dire questions must be filed at least seven (7) days before jury selection.

L; RULE 231. See Federal Rule of Criminal Procedure 31.

L RJULE 232. SENTENCE AND JUDGMENT

232.1 Conditions of Probation andlor Supervised Release. All persons placed on
L probation or supervised release will abide by the following general conditions:

(1) You shall not leave the judicial district without permission of the Court or probation
officer.
(2) You shall report to the probation officer as directed by the Court or probation officer,
and shall submit a truthful and complete written report within the first five days of each

L: month.
(3) You shall answer truthfully all inquiries by the probation officer and follow the
instructions of the probation officer.F: ' (4) You shall support your dependents and meet other family responsibilities.
(5) You shall work regularly at a lawful occupation unless excused by the probation

L officer for schooling, training, or other acceptable reason.

7 911/94
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shall advise the opposing party of such objection. The parties shall
confer with respect to any objections in advance of trial and attempt to 7r
resolve them.

(b) Any motions in limine shall be filed not less than five (5) days
prior to the date of trial, unless leave of court is obtained shortening the
time for filing.

235-1i1. Jury Instructions.

All proposed jury instructions are required to be filed and served
at least seven (7) :calendar days before the trial begins, except for an
isolated one or two whose need could not have been foreseen. Jury
instructions are to be submitted in the following format:

(a) The parties are required to jointly submit one set of agreed
upon instructions. To this end the parties are required to serve their
proposed instructions upon leach other,'no later than eighteen (18) 7
calendar days prio'r totrial. The parties should then meet, confer and L
submit one complete set agreed upon instructions.

(b) If the parties cannot agree upon one complete set of
instructions, they are required to submit one set of those instructions that
have been agreed upon, and each party should submit a supplemental -

set of instructions which are not agreed upon. K
(c) It is not enough for the parties to merely agree upon the

general instructions, and then each submit their own set of substantive F
instructions. The parties are expected to meet, confer, and agree upon
the substantive instructions for the case. F

(d) These joint instructions and supplemental instructions must
be filed seven (7) calendar days prior to trial. Each party should then file,
five (5) days before trial, its objections to the non-agreed upon instruc-C
tions proposed by the other party. Any and all objections shall be in
writing and shall set forth the proposed instruction in its entirety. The
objection should then specifically set forth the objectionable material infl
the proposed instruction. The objection shall contain citation to authorityLJ
explaining why the instruction is improper and a concise statement of
argument concerning the instruction. Where applicable the objecting F

37
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party shall submit an alternative instruction covering the subject or
principle of law.

(e) The parties are required to submit the proposed joint set of
instructions and proposed supplemental instructions in the following
format:

L - (i) there must be two copies of each instruction;

(ii) the first copy should indicate the number of the
proposed instruction, and the authority supporting the
instruction; and

(iii) the second copy should contain only the proposed
instruction - there should be no other marks or
writings on the second copy except for a heading

L R reading "Instruction No. "with the number left
blank.

(f) On the day of trial the parties may submit a concise argument
supporting the appropriateness of each parties' proposed instructions
which the other party objected to.

X (g) All instructions should be short, concise, understandable, and
neutral statements of law. Argumentative or formula instructions are
improper, will not be given, and should not be submitted.

(h) Parties should note in jointly agreeing upon instructions that
the Court has designated a set of standard instructions, and otherwise
generally prefers 9th Circuit Model Jury Instructions over Devitt and
Blackmar.

(i) Parties should also note that any modifications of instructions
from statutory authority, BAJI, or Devitt and Blackmar (or any other form
instructions) must specifically state the modification made to the original
form instruction and the authority supporting the modification.-

subject0) Failure to comply with any of the above instructions may
subject the noncomplying party and/or its attorneys to sanctions in
accordance with L.R. 100-3.

38
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(a) Surety Bonds. Surety bonds for the appearance of a person
charged with a criminal offense shall require the execution of a bail bond
or equivalent security as provided in L.R. 290-2.

(b) Property Bonds. For real property to qualify as adequate Ej
security:

1. The real property, whether located within the State of C
Hawaii or a Sister State, Territory or Commonwealth, must have an L
equity value, after deducting the outstanding balance of any existing lien
or encumbrance, in an amount not less than the principal amount of the
bail set. LJ

2. The title owner of the property shall furnish a mortgage r
on the property in favor of the Clerk of the Court and shall deliver to the
court such mortgage note as security for the bond.

3. Prior to release of the person charged, the mortgage C

shall be recorded in the State of Hawaii Bureau of Conveyances or filed
with Registrar of the State Land Court. In the event that the property is
located in a Sister State, Territory or Commonwealth, the mortgage or K
deed of trust shall be recorded in the designated office required by the
law of such State, Territory or Commonwealth, and evidence thereof
shall be furnished to the court.

4. The value of the property must be established by
evidence satisfactory to the court.

RULE 310

ARRESTS

310. Arrest by Federal Agencies and Others.

It shall be the duty of all federal agencies and others who arrest r
any person as a federal prisoner in this district to give prompt notice
without unnecessary delay to the appropriate pretrial services officer.

When an arrested person is not represented by counsel and [
requests to be represented by a court-appointed attorney as an indigent,.

50 LJ
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the federal arresting agency shall inform the magistrate judge of the
request without unnecessary delay.

RULE 312

APPOINTMENT, APPEARANCE AND WITHDRAWAL
OF COUNSEL

312. Right to and Appointment of Counsel.

If a defendant appearing without counsel in a criminal proceeding
desires to obtain his or her own counsel, a reasonable continuance for
arraignment, not to exceed one week at any one time, shall be granted
for that purpose. If the defendant requests appointment of counsel by the
court, or fails for an unreasonable time to appear with his or her own

L counsel, the assigned district judge or magistrate judge shall, subject to
the applicable financial eligibility requirements, appoint counsel, unless
the defendant elects to proceed without counsel and signs and files the

L - court-approved form of waiver of right to counsel. In an appropriate case,
the district judge or magistrate judge may nevertheless designate
counsel to advise and assist a defendant who elects to proceed without
counsel to the extent the defendant might thereafter desire. Appointment
of counsel shall be made in accordance with the plan of this court
adopted pursuant to the Criminal Justice Act of 1964 on file with the
clerk.

RULE 313

APPEARANCE AND WITHDRAWAL OF RETAINED COUNSEL

313. Appearance and Withdrawal of Retained Counsel.

An attorney who has been retained and has appeared in a
criminal case may thereafter withdraw only upon notice to the defendant
and all parties and upon an order of court finding that good cause exists
and granting leave to withdraw. Until such leave is granted, the retained
attorney shall continue to represent the defendant until the case is dis-
missed, the defendant is acquitted, or, if convicted, the time for making
post-trial motions and for filing notice of appeal, as specified in Rule 4(b)

51
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(e) Other Motions Prior to Plea. Nothing in this rule prohibits f I
the filing and hearing of appropriate motions prior to plea. "

325-3. Local Civil and Magistrate Judge Rules Applicable to
Motions. L

The local rules pertaining to civil motions are applicable to H
motions in criminal cases, specifically L.R. 220-5 (Length of Briefs and
Memoranda), L.R. 220-7 (Filing and Lodging of Extra Copies) and L.R.
220-9 (Related and Counter Motions).

RULE 330 H
JURY INSTRUCTIONS

330. Jury Instructions. K

See the text of Chapter II, Civil Rules, L.R. 235-11 which text
and rule is incorporated herein in its entirety.

RULE 340 [
PRETRIAL CONFERENCE

340-1. Pretrial Agenda. J

The trial district judge shall conduct at least one pretrial C

conference. Where practicable, such conference shall be held no later Li
than seven (7) calendar days prior to trial. Other pretrial conferences
may be conducted by the trial district judge at the request of any of theKA
parties or on the court's own motion. The agenda at the pretrial Li
conference shall consist of any or all of the following items, so far as
practicable: V

(a) Date of production of statements or reports of witnesses
under the Jencks Act, 18 U.S.C. § 3500;

(b) Date of production of grand jury testimony of witnesses
intended to be called at the trial; H

L
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of performing its function, no person shall remain in an area in which persons who areLi appearing before the grand jury can be monitored or observed. This rule shall not apply to grand
jurors; witnesses; government attorneys, agents, and employees; court personnel concerned with
grand jury proceedings; private attorneys whose clients have been called to appear as a witness
at a session of the grand jury then in progress or about to commence; and others specifically
authorized to be present.

L

r" L.R. 109.1
l

Requests for Discovery; Other Motions

(a) A request for discovery or inspection pursuant to Fed. R. Crim. P. 16 shall be
made at the arraignment or within 10 days thereafter.

La (b) At the arraignment or as soon thereafter as practicable, the Court shall enter an
appropriate order fixing the dates for the filing of and responses to, any other pretrial motions.

L.R. 110.1

Instructions in Criminal Cases

PLttrIn all criminal cases to be tried to ajury, all requests for instructions shall be filed with
the clerk, in triplicate, with citations to authority, not later than three (3) business days before
trial, or at such earlier time as the court may direct. Parties shall utilize the Seventh Circuit

LI Pattern Jury Instructions whenever possible, and shall submit a request for those instructions by
number only. Parties are also encouraged to submit an additional copy of the non-pattern

l instructions on a disk compatible with the WordPerfect word processing program. Exceptions
to this requirement will be made only when the matters on which instruction is sought could not

E reasonably have been anticipated in advance of trial.

L

L

L
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2.10E & W Opposition to Summary Judcqment K
Each copy of the papers opposing a motion for summary judgment

shall include a separate, short and concise statement of the

material facts as to which there exists a genuine issue to be

tried. All material facts set forth in the statement required to

be served by the moving party will be deemed admitted, for purposes

of the motion, unless controverted as required by this rule.

2.10M Opposition to Summary Judgment

Each copy of the papers opposing a motion for summary judgment

shall include a separate, short and concise statement of the

material facts as to which there exists a genuine issue to be

tried. All material facts set forth in the statement required to

be served by the moving party will be deemed admitted, for the K

purposes of the motion, unless specifically denied.

2.11W Discovery Motions

No motion relative to discovery shall be accepted for filing L

unless accompanied by a certificate of counsel for the moving i

party, stating that counsel have conferred in person or by

telephone for purposes of amicably resolving the issues and stating

why they are unable to agree or stating that opposing counsel has

refused to so confer after reasonable notice. Counsel for the Li

moving party shall arrange the conference. A proposed order shall

accompany each motion filed under this paragraph. If the court

finds that opposing counsel has willfully refused to meet and L
18~~~~~~~~~~~~~~E



r confer, or, having met, willfully refused or failed to confer in

good faith, the court may impose such sanctions as it deems proper.

2.11E & M Discovery Motions

No motion relative to discovery shall be accepted for filing

unless accompanied by a certificate of counsel for the moving

party, stating that counsel have conferred in person or by

telephone for purposes of amicab l resolving the issues and stating

why they are unable to agree or stating that opposing counsel has

refused to so confer after reasonable notice. Counsel for the

L ~ moving party shall arrange the conference. Any motion filed under

this paragraph shall be noticed for hearing. If the court finds

L that opposing counsel has willfully refused to meet and confer, or,

L M having met, willfully refused or failed to confer in good faith,

the court may impose such sanctions as it deems proper.

2
2.12 Objections to Interrogatories or Reequests for Admission

Li ~~Objections to interrogatories and to requests for admission,

and objections to the answers to them-, shall set forth in full,

immediately preceding each answer or objection, the interrogatory,

Li / request or answer to which objection is being made.

2.13 Vacant

2.14 Oral Testimony on Hearing of Motion

Oral testimony shall not be offered at the hearing on a motion

without prior authorization from the court, and counsel shall not

19



CRIMINAL RULES

RULE 320

MOTIONS-NOTICE AND OBJECTIONS

320-1 MOTIONS 
L"

Upon serving and filing a motion, or within 5 days thereafter, the

moving party shall serve and file a brief. The adverse party shall have

10 days thereafter within which to serve and file an answer brief. A

reply brief may be served and filed within 10 days thereafter. Upon the - c_ -

filing of briefs, the motion shall be deemed made and submitted and Or . 7

taken under advisement by the Court, unless the Court orders oral K
argument on the motion. The Court may, in its discretion, order oral

argument on its own motion, or upon an application contained in the rCa Ad 3 r'

brief of either party. 
L

:K on .- r.e

Failure to file briefs within the prescribed time may subject any

motion to summary ruling. Failure to file a brief by the moving party 
T I

shall be deemed an admission that, in the opinion of counsel, the ' - -

motion is without merit, and. failure to file a brief by the adverse

party shall be deemed an admissionthat, in the opinion of counsel,i

the motion is well taken. 
of a

'Or _US Ad

320-2 NOTICE TO OPPOSING or- : -

COUNSEL, AND OBJECTIONS -

Within the text of each motion submitted to the Court for its con- -O

sideration counsel shall note that opposing counsel has been contacted

concerning the motion, and whether opposing counsel objects to the 
L

motion. All objections provided for in connection with discovery pro-

ceedings in the Federal Rules of Criminal Procedure shall be noticed

for hearing at the next date convenient for counsel for all parties and ,

the Court of the Division in which the action is pending, and shall be

heard at that time unless otherwise set by the Court.

<.1~~~~~~~~~~~~~~~~~~~~ _ ___
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CRIMINAL RULES

L Rule 1. Notice of Appearance

E Attorneys representing defendants named in an information or indictment shall file a notice of

L appearance in the clerk's office and serve a copy on the United States attorney; or, in cases wherein a

complaint has been filed with the United States magistrate judge a notice of appearance shall be filed with

the magistrate judge and a copy served on the United States Attorney.

Within twenty (20) days after an attorney first files and serves a notice of appearance in -a criminal case

following the date of amendment of this Rule, said attorney shall submit to the Clerk of the District Court

a certificate of the court for at least one of the states in which the attorney is a member of the bar, which

L has been issued within thirty (30) days and states that the attorney is a member in good standing of the bar

of that state court. If the Clerk is satisfied that the submitted certificate shows the attorney to be a member

F& in good standing of the bar of a state designated in Rule 2 of the General Rules for these districts, said

LS attorney may file and serve all subsequent notices of appearance without submitting any further certification

to the Clerk.

Rule 2. Attendance of Defendants

A defendant in a criminal prosecution admitted to bail shall attend before the court at all times required

by the Rules of Criminal Procedure for the United States district courts, and at any time upon notice from

the United States attorney.

E Rule 3. Motions

(a) Except as otherwise provided by statute, rule or order of the court, motions in criminal

proceedings and motions for remission of forfeiture of bail shall be made upon five (5) days' notice.

(b) Notice of motion and any supporting affidavits must be filed with the clerk at least two (2) days

before the return day. No note of issue is required.

(c) Motions for correction or reduction of sentence under Rule 35, Federal Rules of Criminal

Procedure, or to suspend execution of sentence under 18 U.S.C. § 3651,or in arrest of judgment under Rule

71 34, Federal Rules of Criminal Procedure, shall be referred to the trial judge. If the trial judge served by

LI designation and assignment under 28 U.S.C. §§ 291-296, and is absent from the district, such motions may

be referred to said judge for consideration and disposition.

(d) Upon any motion, objections or exceptions addressed to a bill of particulars or answers or to

discovery and inspection, the moving party shall:

(1) File a copy simultaneously with the filing of the moving papers in all instances in which the

demand for a bill of particulars or the answers or the demand for discovery and inspection have not been

filed previously; and

L (2) Specify and quote verbatim in the moving papers each requested particular or answer and each

item as to which discovery and inspection is sought to which objection or exception is taken and immediately

r following each specification shall set forth the basis of the exception or objection.

No motion described in this subparagraph shall be heard unless counsel for the moving party files with

the court simultaneously with the filing of the moving papers an affidavit certifying that said counsel has

conferred with counsel for the opposing party in an effort in good faith to resolve by agreement the issue

29



raised by the motion without the intervention of the court and has been unable to reach such an agreement. 2

Such affidavit shall specify the time when, the place where and the duration of the said conference. If part

of the issues raised by motion have been resolved by agreement, the affidavit shall specify the issues so

resolved and the issues remaining unresolved.

Rule 4. Baii Pending Appeal

Application for bail pending appeal shall be made orally upon the clerk's or stenographer's minutes d

to the trial judge, upon notice. The action taken and the reasons for such action shall be recorded. The

judge may direct that lthe, application be made upon notice and written petition setting forth briefly the 7
question to be reviewed by the appellate court.

Rule 5. Approval1of 1Bil Bonds

In cases wherein .he amount of bail has been fixed by the judge, the clerk, may approve the bond of

a corporate surety holcing a certificate from the Secretary of Treasury, and may approve he bond of an

individual furishing suh bail in cash or government bonds. A party herein may avail itself of Civil Rule L

8(c).

Bail bonds of individual sureties shall be approved by one of the officers specified in 18 U.S.C. §

3041. 
L

Rule 6. Sentence;Sentencing Guidelines; Notification of Rights on Appeal

(a) The Role of Counsel

(1) Defense Counsel Defense Counsel shall: X

(i) Prior to entry of plea of commencement of plea agreement discussions, if any, assure himself

or herself that the defendant understands the nature and consequences of the plea, sentencing

proceedings, and any sentencing alternatives.

(ii) On prompt request, be entitled to be present to protect defendant's rights whenever the

defendant is interviewed by probation officers regarding a presentence report to the court.

(iii) Timely familiarize himself or herself with the contents of the presentence report, including the

valuative summary, and any special medical and psychiatric reports pertaining to the client, and

shall freely make sentence recommendations to the judge.

(2) The United States Attorney

At the defendant's request, the prosecutor shall inform the judge, on the record or in writing, of any

cooperation rendered by the defendant to the government; this writing may be submitted by the agency to

which cooperation was furnished. The prosecutor shall make specific sentence recommendations to the judge

when requested.

(b) The Role of the Probation Officer

In addition to the normal functions in connection with the preparation of the presentence report, the

probation officer shall: 
K

(1) Attend presentence and sentencing hearings when requested by the judge;
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RULES OF CRIMINAL PROCEDURE

SECTION X: LOCAL RULES OF CRIMINAL PROCEDURE

1.1 Scope of the Rules.

These are the Local Rules of Practice for Criminal Cases in,
the United States District Court for the Northern District of New
York. They shall be cited as "L.R.Cr.P._."

2.1 THROUGH 4.1

[Reserved]

5.1 Notice of Arrest.

(a) Notice of Arrest of Parole, Special Parole, Mandatory
Release or Military Parole Violators.

As soon as practicable after taking into custody any person
charged with a violation of parole, special parole, mandatory
release or military parole, the United States marshal shall give
written notice to the chief probation officer of the date of the
arrest and the place of confinement of the alleged violator.

(b) Notice of Arrest of Probation or Supervised Release
Violators.

As soon as practicable after taking into custody any person
charged with a violation of probation or supervised release, the
United States marshal shall give written notice to the chief
probation officer, the United States attorney, and the United
States magistrate judge assigned to the case.

(c) Notice of Arrest by Federal Agencies andOthers.

L all It shall be the duty of the United States marshal torequire
all federal agencies and others who arrest or hold any person as a
federal prisoner in this district, and all jailers who incarcerate
any such person in any jail or place of confinement in this
district, to give the United States marshal notice of the arrest or
incarceration promptly.

As soon as practicable after receiving notice or other
knowledge of any such arrest or incarceration,anywhere within the
district, the marshal shall give written notice to the United
States magistrate judge at the office closest, to the place of
confinement and to the United States attorney and the pretrial
services officer of the date of arrest and, the prisoner's place of
confinement.

X-1
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EASTERN DISTRICT OF NORTH CAROLINA K
Rule 49.00

ATTORNEY PREPARAnIONS FOR cRIMINAL TRIAL I
(a) Unless the parties have previously entered into and executed a written plea agreement, counsel for

each party shall file with the Clerk and the assigned judge, on or before the Thursday preceding the first F
day of the session at which the criminal action is set for trial:

(1) voir dire questions as required by Local Rule 6.02;
(2) requests for jury instructions.

(b) Before jury selection begins, all parties shall file with the court a list of all witnesses each party, in
good faith, reasonably anticipates will be called in its evidence-in-chief. K

Rule 56.00

PROCEDURES IMPLEMENTING SENTENCING GUIDELINES

50b.0l Schedulng of Sentencing. Sentencing proceedings shall be scheduled by the court at the time
of adjudication of guilt not earlier than ninety (90) days following the adjudication of guilt.

50.02: Time for Completion of Presentence Report. Within forty (40) days after the adjudication of guilt,
the probation officer shall complete and disclose the presentence investigation report to the defendant,
counsel for defendant, and counsel for the government. C

50.03: Time for Fing Obections to Presentence Report. Within fifteen (15) days thereafter, counsel L
shall communicate, in writing, to the probation officer objections to any material information, sentencing
classifications, guideline ranges, and policy statements contained in or omitted from the report. A copy
shall be served on opposing counseL Li

50.04: Procedure for Resolving Objections to Presentence Report. After receiving objections from
counsel the probation officer shall conduct such further investigation as may be necessary. Counsel shall
jointly confer with the probation officer to discuss and attempt to resolve contested issues, meeting
personally if the probation officer deems it necessary. Thereafter, the probation officer shall make such
revisions to the presentence investigation report as the probation officer deems appropriate. Unresolved
contested issues, including the position of counsel for the parties and the opinion of the probation officer, 7
shall be contained in an addendum to the presentence investigation report.

50.05: Ylme for Filing Revised Presentence Report. The revised presentence investigation report and
addendum shall be delivered to the judge, the defendant, and counsel within fifteen (15) days after the
objection period provided to counsel in Section 50.03 expires.

50.06: ExeditedProcedures whereDefendantDetaied. If it appears that a defendant may be detained
pending trial and sentencing for a period of time exceeding the sentence likely to be imposed under the ,
guidelines, the court upon motion of counsel for defendant at the time of adjudication of guilt may direct
the probation office to expedite the presentence investigation.
50.07: Court Acceptance of Presentence Report. The revised presentence investigation report may be

accepted by the court as accurate except as to matters set forth in the addendum which shall be resolved C

as provided in Section 6A13 of the Sentencing Guidelines and Policy Statements (October 1987).
50.0& Sermvi of Presentenc Report.y The presentence investigation report shall be deemed to have

been disclosed when a copy is physically delivered or three days after a copy is mailed. Such dates shall
be certified on the report by the probation officer.-

50.09: Procedurw at Sentencin Before final judgment is entered in a case, the court shall disclose to
the defendant,i defense counsel and4the attorney for the government, the court's tentative findings of fact
and interpretation of applicable guidelines and shall afford the parties an opportunity to object to said

31 K
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l (G) REQUESTS FOR INSTRUCTIONS TO JURY

At least five days prior to the commencement of all jury trials, requests for instructions
L. to the jury shall be presented to the Court and served upon each adverse party, but the Court

may receive additional requests relating to questions arising during the trial at any time prior to
the argument. All requests for instructions shall be plainly marked with the number of the case,
shall designate the party submitting the same, and each requested instruction shall be numbered
and written on a separate page, together with a citation of authorities supporting the proposition
of law stated in the instruction.

L
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Li

is dismissed; (2) the defendant is acquitted, or; (3) if convicted, the time has expired for r

making post-trial motions and for filing a notice of appeal as specified in Federal Rule of

Appellate Procedure 4(b) and until counsel has satisfied the requirements of Federal Rule Li

of Appellate Procedure, 3(d).

Rule 330

ARRESTS L

330-1. Arrest by Federal Agencies or Others.

It shall be the duty of all Federal and Commonwealth agencies who arrest any l
person as a federal prisoner in the Northern Mariana Islands to promptly notify the U.S.

Marshal of any arrest or incarceration.
LI

L

L

62[
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Rule 9 Pretrial Discovery and Inspection.

L (a) Pretrial Conference. Within five days
after the arraignment, or within such other period as
the Court nay set, counsel for the Goverrment and for
the defendant shall confer; and at such conferenceL (lcounsel's conference"), upon request of the
defendant, the Gaverrnent shall cmxgly, or if cmpli-
ance is Oen impossible, agree to cazply as soon as
possible with the requirements of Fed.R.Crim.P.
16(a) (1) (A-D).

(o,) Disclosure of Evidence by the Defedant.
If at the counsel's conference the defendant requests
disclosure unider subparagraph (a)(1)(C) or (D) of
Fed.R.Crim.P. 16, upon compliance with such request by
the Government, the defendant, upon request of the
Government, shall comply with Fed.R.Crim.P. 16(b)(1)(A)
and (B).

(c) Regulation of Discovery.

(1) If, in the judgment of the attorney for
either party, the requested discovery is beyond
the scope of Rule 16 or if the attorney has
reasonable grounds to believe that a protective
order should be entered regarding such a dis-
covery request, disclosure my be declined. A
declination of any requested disclosure shall be
in writing, directed to opposing counsel, and
shall specify the types of disclosure that are de-

: clined and the reasons therefor.

(2) If the defendant or the Government desires
to contest such declination or seeks additional
discovery not specified in these rules, its
attorney shall promptly confer with opposing
counsel with a view to satisfying these requests
in a cooperative atosphere without recourse to
the Court.

I by (3) In the event that the conference pre-
scribed by subparagraph (c) (2) does not resolve
the dispute concerning discovery of itdms not

13
L
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V. Motion Practice

Rule 5.1: Motion Practice Requirements, Generally L
Unless otherwise directed by the Presiding Judge, motion practice in civil and criminal cases is controlled

by the Uniform Requirements on Motion Practice, (a copy of which is included as Appendix I) and by j
the following:

(a) Conference Required. Before filing a motion, counsel for a moving party shall confer with the K
counsel of all parties affected by the requested relief to determine whether or not the contemplated motion K

will be opposed.i Such a conference is required for all motions except motions to'dismiss the entire action

or indictment, motiorhs for judgment on the pleadings, motions for summary judgment, and motions for

new trial.

(b) Unopposed Motions. All unopposed motions shall be accompanied by agreed proposed orders, C

signed by the parties ibr, their attorneys. No order shall recite untrue fact#. L J

(c) Contested Motions. All'opposed motions shall include either (i) a certificate which states that a K
conference was held and which indicates the date of the conference, the attorneys who conferred, and the

reasons why agreement could not be reached; or (ii) a certificate explaining why it was not possible for
the required conference to be held. A motion filed under (c)(ii) shall be presumed to be opposed. C

(d) Briefs, Proposed Orders. Each contested motion shall be accompanied by a proposed order and by
a brief setting forth the'movant's contentions of fact and law, unless a brief or proposed order is not

required by the Uniform Requirements on Motion Practice. (See Appendix I.)

(e) Time for Response. In a civil action, any response to a motion shall be filed within 20 days from
the date the motion was filed. In a criminal action, any response shall be filed within 10 days from the

date the motion was filed. Motions shall be deemed ready for disposition at the end of these periods,
unless the Presiding Judge grants an extension of time for the filing of a response. (Amended January,

1984 by Misc. Order No. 37.) 7
(f) Permission for Reply. Unless the Presiding Judge otherwise directs, a party who has filed a motion

in a civil action may file a reply brief within 15 days from the date the response to the motion was filed.

In a criminal action, a movant who desires to file a reply brief shall promptly request leave to do soin

such manner as the Presiding Judge directs. If leave is granted, the Presiding Judge will specify the

deadline for filing the reply brief. (Amended February 27, 1992 by Special Order No. 2-6.)

(g) Oral Argument. Oral argument on motions will not be held unless directed by the Presiding Judge.

Rule 5.2: Particular Civil Motions

(a) Motions for Summary Judgment. A motion for summary judgment shall list in numerical order (i) [7
the undisputed facts upon which the motion relies and (ii) the issues of law. The response to a motion

for summary judgment shall list in numerical order (i) the disputed facts upon which the response relies

and (ii) the issues of law. No motion for summary judgment may be~filed within 45 days of the trial date

scheduled in the particular case.

9
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VIII. Trial Procedure

Rule 8.1: Exhibits, Depositions, Exhibit and Witness Lists

(a) Exchanging Exhibits and Designating Depositions. All exhibits (except impeachment documents)F~a, are to be marked with either gummed labels or tags obtained from the Clerk or the Court Reporter, and
are to be exchanged with opposing -counsel at least 3 days before the scheduled date for trial. When
practicable, a copy of marked exhibits shall be furnished to the Court. All portions of depositions to be

L . offered at trial shall be designated at least 3 days before the scheduled trial date.

(b) Lists of Exhibits and Witnesses. At least 3 days before trial, each counsel shall file and deliver to
l. opposing counsel, the Court, and the Court Reporter, a list of all exhibits and witnesses, except those

offered solely for impeachment.

L_ (c) Designation of Expert Witnesses. Unless otherwise directed by the Presiding Judge, each party shall
file a written designation of its expert witnesses at least 90 days before trial. (Amended December, 1987
by Special Order No. 2-2.)

r Rule 8.2: Jury Trials

L (a) Civil Trials. In all civil jury cases, except as may be expressly required by law, and at the discretion
of the Presiding Judge, the jury may consist of at least 6 members and no more than 12 members.L Peremptory challenges shall be allowed for jurors as provided in 28 U.S.C. Section 1870. (Amended
effective August 7, 1992 by Special Order No. 2-7.)

(b) Criminal Trials. In all criminal jury cases, the jury shall consist of 12 members. Peremptory
challenges shall be allowed for jurors and alternate jurors as provided in Rule 24, Federal Rules of
Criminal Procedure.

(c) Requested Instructions and Issues. At least 3 days before trial, each counsel shall file and deliver
to the Court and to opposing counsel the requested jury charge, including instructions and special issues.

F The requested instructions may cite the authorities relied upon.

(d) Conduct of Voir Dire Examination and Peremptory Challenges; Submission to Jury. The conduct
of jury selection, the exercise of peremptory challenges, and the form of the jury instructions shall remain
in the discretion of the Presiding Judge.

(e) Contact with Jurors. Neither a party or attorney in a case (or a representative of either) shall, before
or after trial, contact any juror, prospective juror, or the relatives, friends, or associates of a juror, except
upon explicit leave of the Presiding Judge.

Rule 8.3: Non-Jury Trials: Proposed Findings and Conclusions

L At least 3 days before trial, counsel shall file and deliver to the Court and to opposing counsel proposed
findings of fact and conclusions of law. Counsel shall submit such amendments to proposed findings and
conclusions as the Court may direct.

15



T~~ATE~ DISTRI rTjOU~R 7p
ENTE1EI

IN THE UNITED STATES DISTRICT COURT NOV 26 199
FOR THE SOUTHERN DISTRICT OF TEXAS Jess E. Clark, Clerk

HOUSTON DIVISION BDuy

IN THE MATITER OF
GUIDELINES FOR COORDINATION
OF CRIMINAL PROCEDURES ORDERNO. 91-26

0 R D E R

Since December, 1983, criminal procedures in the Houston Division involving this Court,

the U. S. Attorney, the Pretrial Services Agency and the Federal Law Enforcement Agencies

have been coordinated by guidelines issued by the U. S. Magistrate Judges. The existing

guidelines have been revised, and "Guidelines for Coordination of Criminal Procedures', in the

form attached to this Order, are ADOPTED by the Court.

One of the objectives of the'guidelines has been to establish procedures to insure that a

person, when arrested, is taken without unnecessary delay before the nearest available federal

magistrate judge, as provided by Rule 5(a), Federal Rules of Criminal Procedure. The Pretrial

Services Agency coordinates the appearance of the defendant before the magistrate judge and

obtains and verifies information pertaining to pretrial release for reporting to the Court at the K
initial hearing. C

It is ORDERED that an arresting agency, or a receiving agency if the defendant

surrenders, shall give prompt notice to the Pretrial Services Agency, as provided in the

Guidelines for Coordination of Criminal Procedures, of the arrest or surrender of the defendant, V

his location, and his availability for interview and initial appearance in court.

DONE at Houston, Texas, this 25th day of November. 1991.

F'

JA ESAE-ANDA, CHIEF JUDGERT
UNITERD STATES DISTRICT COURT W



GUIDELINES FOR COORDINATION OF CRIMINAL PROCEDURES
U. S. MAGISTRATE JUDGES, U. S. ATTORNEY, PRETRIAL

SERVICES AGENCY & FEDERAL AGENCIESV SOUTHERN DISTRICT OF TEXAS, HOUSTON DIVISION

L I. PROCEDURE

Regular court hearings on criminal matters are docketed
before the duty magistrate judge at 10 a.m. and 2 p.m. each

LI day. Special hearings at other times may be scheduled by the
duty magistrate judge upon advance request. Each magistrate
judge has a calendar criminal duty month, alternating each

L fourth month. Agencies will present matters to the duty
L x magistrate judge or in his absence to the designated substi-

tute magistrate judge.

aL A. Documents

1. Since the U. S. Attorney is responsible for prosecut-
ing federal offenses, every criminal proceeding must
have his prior authorization. His "approval" herein
includes authorization, review, revision and final
approval of the complaint, warrant or any other form
of pleading to be presented by an agent. The author-
izing AUSA will initial the pleading to indicate
approval. The judicial branch, including magistrates
judges and court staff, is not permitted to draft,
prepare, revise or type criminal pleadings. Each
agency should maintain a supply of current printed

L criminal forms.

2. Advance planning must be made to present papers at
L the U. S. Courthouse (515 Rusk) during normal busi-

ness hours; processing must be performed there. When
an agency presents papers outside the Courthouse,
there must be appropriate quantities for execution
and distribution. The magistrate judge will retain
the documents and deliver them to the Case Manager
for docketing and distribution.

3. If possible, advance notice should be given to the
duty magistrate judge and Case Manager when matters
are anticipated after normal business hours or
outside the Courthouse. Estimated time of presenta-
tion should be established, with follow-up notifica-
tions of any changes.

U-,



B. Arrest Without Warrant L

1. During regular business hours - refer to C. and E.

below.

2. After regular business hours

a. Agent prepares complaint for approval by Assis- Li
tant United States Attorney.

b. Following immediately upon completion of the

administrative procedures incident to arrest, the

arresting agent will turn arrestee over to United

States Marshal for custody.

c. Agent contacts duty magistrate judge or state

magistrate if applicable for presentation of

complaint and determination of probable cause i

during daytime hours.

d. Magistrate judge will indicate on complaint time L

and date accepted by him or her, as well as an

express statement whether or not probable cause n

is found.

e. Arrestee will be brought before the duty magis-

trate judge for initial appearance at the 10 a.m.

setting on the first business day after arrest.

Refer to E.(3) below.

C. Complaint

1. Preparation by agency and approval by U. S. Attorney,

Criminal Division.

2. Submit all documents to Case Manager of duty magis-

trate judge for processing:

a. Assign docket number and prepare docket sheet.

b. Review forms for approval, content and suffi- Lt
ciency of copies.

c. If Case Manager of duty magistrate judge not

available, processing by another deputy clerk.

i
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3. Case Manager will accompany agent to magistrate judge
for verification, execution and sealing.

4. Case Manager will retain original complaint and
warrant and copies for distribution; other copies
returned to agent.

D. Indictment or Information

1. U. S. Attorney prepares order for issuance of bench
warrant or summons, with suggested conditions of release;
execution by duty magistrate judge.

2. Original order to Criminal Clerk for issuance of
warrant or summons; copy to Pretrial Services Agency
(PSA), with copy of indictment or information.

3. U. S. Marshal serves summons or executes warrant.

4. Criminal Clerk refers case file to Case Manager of
duty magistrate judge.

E. Arrest and Initial Appearance of Defendant

Initial appearance of defendant before the duty magis-
trate judge should be made at either of the regular
hearings scheduled daily at 10 a.m. and 2 p.m.

1. The arresting or receiving agency will give prompt
notice to the Pretrial Services Agency (PSA) of the
detention and location of the defendant, and will
have the defendant available for interview by PSA in
sufficient time before next regular hearing before
the magistrate judge. The agency is responsible for
detention and presentation of defendant until trans-
ferred to custody of U. S. Marshal at or prior to the
initial appearance.

a. PSA will interview defendant and confer with
U. S. Attorney and agency to collect and verify
information to be considered for pretrial re-
lease. Where charges originate outside this
division, PSA will consult with Pretrial Services
Agency in the charging district to determine
setting or recommendation of detention or condi-
tions of release.

-3-



b. If defendant requests counsel and is indigent,

PSA will provide financial affidavit for execu-

tion by defendant and will notify Federal Public

Defender of request for representation. L.

c. PSA will notify Case Manager of duty magistrate

judge to schedule appearance of defendant. If

arrested on warrant, Case Manager must prepare L
papers for initial appearance; if arrest without

warrant, complaint must be executed and filed

(see C above), and papers must be prepared.

d. PSA will advise the duty magistrate judge ver-

bally, by written report, or personally at the L
initial appearance, of information regarding
defendant and PSA's recommendation for conditions

of release.

e. Where defendant surrenders voluntarily or in

response to summons, PSA will proceed as outline

in Subsections (a)-(d) above.

2. Untimely presentation or notification r
a. Agency and PSA processing are encouraged to be

planned so defendant will appear at a scheduled

docket.

b. Without advance notice and agreement, U. S.

Marshal (USM) is not available to take custody of

defendant from the arresting agent after the last

trip of prisoners to jail facility, usually

departing from the Courthouse at 4:00 p.m. r
3. Late afternoon, weekend and holiday arrests.

a. For late afternoon arrests, near or after U. S.

Marshal's deadline, arresting agent should

transport defendant to jail facility and return

him for the next docket appearance. If defendant

is to be released, advise Case Manager, USM and L
PSA in advance for special appearance before
magistrate judge.

7
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L b. A defendant arrested after 4:00 p.m. on the last
working day before a weekend or a holiday will be
taken by the arresting agent directly to the jail

L facility. The arresting agency will give prompt
notice to the Pretrial Services-Agency (PSA) of
the arrest and location of the defendant.

LS Similar notice will be given for a defendant who
surrenders. PSA will initiate and coordinate
internal procedures to schedule the initial
appearance of the defendant before the duty
magistrate judge.

L c. On warrantless arrests, the agent will prepare
the complaint for presentation to magistrate
judge in accordance with I.B. above.

F. Search Warrant or Seizure Warrant

1. Approval by U. S. Attorney; request and order if
L affidavit and warrant to be sealed.

2. Process and execution - same as C, 2-4 above; origi-r nal warrant returned to agent.

3. Advance notification if telephonic search warrant is
anticipated.

4. Within the period prescribed therein, the original
warrant, whether executed or not, will be delivered

LC by the agent to the Case Manager for completion of
return before the magistrate judge.

L G. Electronic Surveillance or Tracking Device Warrant

1. Approval by U. S. Attorney; request and order if
affidavit and warrant to be sealed.

2. Process and execution - same procedures as C, 2-4
above; original warrant returned to agent.

3. Renewal or extension - same procedures as C, 2-4
above.

4. Normally no return is required.

L.
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H. Pen Register, Trap and Trace, Telephone Toll Records or

Bank Records Orders

I. Approval by U. S. Attorney, request and order if 7
application andorder to be sealed. 

L

2. Process and execution same procedures as C, 2-4

above; originalorder returned 
to agent.

3, Renewal or extension - same procedures as C, 2-4

above.

4. Normally no return is required.

I. OSHA Warrant

1. Preparation by OSHA. r
2. Process and execution - same procedures as C, 2-4

above; original warrant returned to agent. 
r

3. Normally no return is required.

J. IRS Warrant or Summons (Will Have Miscellaneous Docket

Number)

1. Approval by U. S. Attorney, Civil Division.

2. Process and execution - same procedures as C, 2-4

above; original warrant or summons returned 
to agent. 0

3. Normally no return is required.

K. Writ of Habeas Corpu's Ad Prosequendum/Testificandum

1. Preparation by U. S. Attorney

2. Submit application and writ to Case 
Manager.

3. Case Manager will present documents to magistrate f
judge for execution. 

J

4. Case Manager will retain original application and

copy of writ; original and true copy of writ deliv L

ered to U. S. Marshal.

V,
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II. EMERGENCY, CRITICAL AND NON-ROUTINE REQUIREMENTS

L Emergency, critical or non-routine matters may develop 
which

require special hearings. Normally these proceedings will 
be

conducted in the same manner 
as regular docketed hearings 

and

will require full court and support personnel. Advance

planning must be made to arrange 
the presence of personnel.

I III. U. S. DISTRICT JUDGES

F_ The U. S. District Judges inherently have the powers to

L perform all the acts outlined above 
for magistrate judges, as

well as exclusive powers, 
such as authorization of 

telephonic

wire-taps. Inquiries regarding presentations to District

LF Judges should be directed to the 
Clerk of the District Court.

IV. EFFECTIVE DATE

These guidelines have been 
modified and adopted by the 

United

States District Court, Southern District of Texas, as the

official operational policy 
for the Houston Division, 

effec-

tive November 21, 1991 (superseding the guidelines 
as revised

June 1, 1988).

U

L
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RULE 114

INSTRUCTIONS TO THE JURY

(a) Written Proposed .Jury Instructions. In the case of a jury trial, two (2) originals

and one (1)' copy of proposed jury instructions shall be prepared, served, and filed with the court

two (2) days before the morning- of the first day of trial unless the court otherwise orders. The

court in its discretion may receive additional written requests during the course of the trial. One L

(1) original and one (1) copy thereof of each proposed instruction shall be numbered, shall

indicate the identity of the party presenting the same, and shall contain citations of authority.

A second original of each proposed instruction shall be without number or citation. Individual

instructions shall embrace one, (1) subject only, and the principle of law embraced in any

instruction shall not be repeated in subsequent instructions. Service copies of proposed

instructions must be received by the adverse party or parties at least twenty-four (24) hours prior l

to the time the case is set for trial, unless the court otherwise orders.

(b) Ruling on Requests. Prior to the argument of counsel, the court, in accordance K
with Fed. R. Civ. P. 51 and Fed. R. Crim. P. 30, shall inform counsel of the court's proposed

rulings in regard to requests for instructions. If any counsel, believes that there has not been

sufficient information from the court pursuant to Fed. R. Civ. P. 51 or Fed. R. Crim. P. 30,

counsel should call the matter specifically to the attention of the court upon the record prior to

final arguments before the jury.

(c) Objections or Exceptions to Final Instructions. The jury shall be instructed orally L
or in writing as the court in its discretion may determine. As provided in Fed. R. Civ. P. 51 7
or Fed. R. Crim. P. 30, objections to a charge or objections to a refusal to give instructions as

requested in writing shall be made by stating such to the court before the jury has retired, but 7

out of the hearing of the jury, specifying (i) the objectionable parts of the charge or the refused

instructions; and (ii) the nature and the grounds of objection. Before the jury has left the box, 7
V

but before formal exceptions to the charge are taken, counsel at the bench are invited to indicate

to the court informally any corrections or explanations of the instructions that they believe were 7
omitted due to the inadvertence of the court.

1-34



Rule No. 2 Discovery

(a) Disclosure by the Government

(1) At arraignment, or within 7 days of a request by the defendant when such a request is necessary
under paragraphs (2) through (9) of this Local Rule to obligate disclosure, or as soon thereafter as available,
the Government shall furnish copies, or notify the defendant that he may inspect or listen to and record

L items which cannot be copied, of the following items in the possession, custody or control of the
Government, the existence of which is known or by the exercise of due diligence may become known to
the attorney for the Government.

(2) Statement of Defendant. Any relevant written or recorded statements made by the defendant;
recorded testimony of the defendant before a grand jury which relates to the offenses charged; the substance

L- Of any oral statement made by the defendant of which the Government has knowledge or intends to offer
in evidence at the trial whether made before or after arrest, in response to interrogation by any person then
known to the defendant to be a Government agent.

(3) Where the defendant is a corporation, partnership, association or labor union, the Government
L shall furnish to the defendant copies of relevant recorded testimony of any witness before the grand jury

who was,

Li /(A) at the time of his testimony, .so situated as an officer or employee as to have been able
to bind legally the defendant in respect to conduct constituting the offense; or

L (B) at the time of the offense, personally involved in the alleged conduct constituting the
offense and so situated as an officer or employee as to have been able to bind legally the defendant in
respect to that alleged conduct in which he was involved.

o (4) Defendant's Prior Record. If requested by the defendant, which request shall be within 7 days
of arraignment, the prior criminal record of the defendant when known to the Government.

(5) Documents and Tangible Objects. If requested by the defendant, which requests shall He within
L 7 days of arraignment, books, papers, documents, photographs, tangible objects, buildings or places, which

(A) are material to the preparation of the defense;

(B) are intended to be used by the Government as evidence at the trial; or

(C) were obtained from or belong to the defendant.

45
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(6) ' Reports of Examinations and Tests. If requested by the defendant, which request must be withi-fA7 days of arraignment, results or reports of physical or mental examinations and of scientific tests 0.1experiments which are material to the preparation of the defense or are intended for use by the Governmentas evidence in chief at trial.

(7) Search and Arrest Warrant Documents and Things. if requested by the defendant, which requestshall be within 7 days of arraignment, all warrants, applications with supporting affidavits, testimony under:oath, returns and inventories for the arrest of defendant and for the search and/or seizure of the defendantsi
person, property, or items with respect to which the defendant may have standing to move to suppress.

(8) Electronic Surveillance Documents and Things.

(A) If requested by the defendant within 7 days of notification, all authorizations, 5applications, orders and returns obtained pursuant to Chapter 119 of Title 18, United States Code with Girespect to which the defendant may have standing to move to suppress.

(B) If requested by the defendant within 7 days of notification, and at reasonable cost tothe defendant, all inventories logs, transcripts, And recordings obtained pursuant to Chapter 119 of Title18 of the nitedState CodewithI 
suppress.d a18 of theUnited States Cod with rrespect to which the defendant may have standing to move to suppress.

(C) Notification that there has been electronic surveillance in the case pursuant to Chapter r119, Title 18, United States Code, with respect to which the defendant may have standing to move tosuppress, shall be given by the Government at arraignment or as soon thereafter as possible.
(9) List of Witnesses. If required by the defendant, which request must be within 7 days ofarraignment, a list of names and addresses of all Government witnesses whom the Government intends tocall in presentation of its direct case. If the Government, within the 7 days it has to comply with thedefendant's request, files an objection to the request, the list of names and addresses of all the Government Lwitnesses shall be furnished in such time and to such extent as ordered by the court. Within 7 days of thedate on which the Government has furnished said witness list to the defense, the defense shall furnish to Cthe Government a list of the names and addresses of all defense witnesses whom the defense intends to call Lin presentation of its direct case. The United States Attorney shall also disclose any criminal convictionsof which it has knowledge at any time and which ma be used to impeach a witness pursuant to Rule 609,Federal Rules of Evidence.

(10) Exculpatory Evidence. All evidence which may be favorable to the accused on the issue of guilt For innocence within the scope of Brady v. Maryland, 373 U.S. 83 (1963).

(b) Disclosure by the Defendant L
(1) Documents and Tangible Objects. If the defendant requests disclosure under paragraph (a)(5)of this Local Rule, within 7 days of defendant's request the Government may request that the defendantpermit the Government to inspect and copy or photograph books, papers, documents, photographs, objects,

46
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L
Ior copies or portions thereof, which are within the defendant's possession, custody, or control and which

the defendant intends to introduce as evidence in its direct case at the trial. The defendant shall comply

7" within 7 days of the Government's request or as soon thereafter as possible.

(2) Reports of Examinations and Tests. If the defendant requests disclosure under paragraph (a)(6)

of this Local Rule within 7 days of defendant's request, the Government may request that the defendant

permit it to inspect and copy or photograph any results or reports of physical or mental examinations and

L of scientific tests or experiments made in connection with the particular case, or copies thereof, within the

defendant's possession or control,. which the defendant intends to introduce as evidence in chief at the trial

or which were prepared by a witness whom the defendant intends to call at the trial when the results or

LI reports relate to his testimony. The defendant shall comply within 7 days of the Government's request.

(c) Alibi and Insanity Defense Notification

(1) Alibi Defense. The Government shall file its demand for notification of an alibi defense within

7 days of arraignment. Compliance and further disclosure thereafter shall be governed by the schedule

L~ provided in Rule 12.1 of the Federal Rules of Criminal Procedure.

(2) Insanity Defense. Notification of an insanity defense under Rule 12.2 of the Federal Rules of
L Criminal Procedure shall be within 14 days of arraignment, or at such later time as the court may direct.

(d) Motions for Discovery

(1) All motions for discovery shall include a written certification that, after a discovery conference
F between counsel and sincere efforts to resolve their differences, the parties are unable to reach an accord.

Such certification shall include the date, time, and place of such conference, and the names of all parties

participating therein.

(2) It shall be the continuing duty of counsel for all parties to reveal immediately to opposing

counsel all newly-discovered information or other material within the scope of this Local Rule after initial

L discovery has been furnished.

(3) Upon sufficient showing, the court may, at any time upon motion properly filed, order that the

discovery and inspection provided by this Local Rule be denied, restricted, or deferred, or make such other

order as is appropriate.

(e) Bill of Particulars

(1) If requested by the defendant within 7 days of arraignment, the Government shall, within 7 days
of such request, either supply a bill of particular or file specific objection to such request. In the event that

such objection is filed, the bill of particulars shall be furnished as the court orders.

Li (2) Within 7 days of the defendant's receipt of the bill of particulars, the defendant may move to

attack the sufficiency of the indictment as made more particular by the Government's bill of particulars.

L
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LR 51
L.

JURY INSTRUCTIONS

(a) Giving Instructions Prior to Argument L
It is the general policy of this Court to give the instructions to

the jury after the close of evidence and prior to argument. V
However, the court mary'give instructions at anytime.

(b) Copy of Instructions for jury Use,
A written set of the Court'ss instructions may be given to the LJ

jury when they retire to deliberate their verdict.

(c) Submission of Proposed Instructions Li

In jury cases, counsel for each party shall at least five (5) days

prior to trial, excluding Saturdays,'Sundays and holidays, or such 7
other time as may be fixed by the Court, file the original plus two

clearly legible copies of proposed instructions with the Clerk. Each

set of proposed instructions is to bear a cover sheet styled in the

name and number of the case and titled (PLTF/DE) PROPOSED K
JURY INSTRUCFIONS. Each proposed instruction shall be

typewritten or printed on a separate, plain, unnumbered 8½" by

11" paper and shall be headed "Instruction No. "The original I

of each instruction shall be unnumbered, bear no citation of

authorities and shall not be identified as to the proposed party. All

other copies of each instruction shaill'be numbered and contain L
supporting citations at the' end of the instruction.

Proposed instructions upon questions of law developed by the

evidence, which could not reasonably be anticipated, may be

submitted at any time before closing argument. Except as other-

wise provided above, the failure to submit proposed instructions

in accord with this rule, or at such other time as the Court may set 7'
by Order in a given case, shall be deemed a waiver of the default-

ing party's right to propose instructions.

73 LR 51 7
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CRIMINAL RULES Rule 5

CRIMINAL RULES

CrR 1 THROUGH 4

L RESERVED

L ~~~~~~~~~~~~~~CrR 5

r NOTICE OF ARREST

(a) Notice of Arrest of Parole Violators
As soon as practicable after taking into custody any person

Lo charged with a violation of parole, the United States Marshal shall
give written notice to the Chief Probation Officer of the date ofarrest and the place of confinement of the alleged violator.

(b) Notice of Arrest of Probation Violators
As soon as practicable after taking into custody any person

charged with a violation of probation, the United States Marshal
shall given written notice to the Chief Probation Officer, the United
States Attorney, and the United States magistrate judge in Tacoma
or Seattle.

(c) Notice of Arre.st by Federal Agencies and Others
It shall be the duty of the United States Marshal to require all

federal agencies and others who arrest or hold any person as a
federal prisoner in this district, and all jailers who incarcerate anyE such person in any jail or place of confinement in this district, to
give the United States Marshal notice of such arrest or incarceration
forthwith.

As soon as practicable after receiving notice or other knowledgeof any such arrest or incarceration anywhere within the district, the
marshal shall given written notice to the United States magistrate
judge in Seattle or Tacoma and the United States Attorney of theax date of the arrest and the prisoner's place of confinement.
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magistrate judge, the government shall give notice of the arraignment and plea to counsel

who appeared for defendant before the magistrate judge.

When the United States Attorney has knowledge that a defendant is without

counsel, that fact shall be promptly brought to the attention of the appropriate judicial

officer so that consideration may be given to early provision of counsel.

(b) The United States Attorney shall serve on defendant's counsel or on an

unrepresented defendant a notice of a motion to dismiss a complaint pending before a

judicial officer.

(c) No other or further notice of arraignment and plea or motion to dismiss need

be given by the clerk except on order of the court.

Article 2. Trial.

LR Cr P 2.01. Jury Instructions.

In all criminal cases, counsel for the defendant and for the government shall

submit jury instructions to the court prior to the commencement of a jury trial, or earlier

if ordered by the court. When it is necessary for counsel for the defendant to submit one

or more jury instructions on an ex parte basis, those instructions must be disclosed to the

government no later than the charge conference or when specified by the court. Subjectk

to court approval, counsel may amend or supplement jury instructions after

commencement of trial.

LR Cr P 2.02. Opening Statements in Criminal Trials.

At the commencement of trial in a criminal action, the government and the

defendant may make non-argumentative opening statements as to their theories of the

56
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COMMITTEE ON RULES OF PRACTICE AND PROCEDUREL OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
L WASHINGTON, D.C. 20544

L,, ALICEMARIE H. STOTLER CHAIRS OF ADVISORY COMMITTEESCHAIR

JAMES K. LOGAN
PETER G. MCCABE 

APPELLATE RULESSECRETARY 
PAUL MANNES

BANKRUPTCY RULES

PATRICK E. HIGGINBOTHAM
CIVIL RULES

D. LOWELL JENSEN
CRIMINAL RULES

Memorandum RALPH K. WINTER, JR.

TO: Honorable Alicemarie Stotler, Chairwoman, EVIDENCE RULES
and Members of the Committee on Rules of Practice andK Procedure

FROM: Mary P. Squiers, Consultant
RE: Report on the Local Rules of Criminal Practice
DATE: June 6, 1995

Attached is the Report on the Local Rules of Criminal Practice forLI your review. What follows is a brief history of this Committee's
involvement with local rules and an explanation of the content of thisK Report.

General Background. As you are aware, in 1986, the UnitedStates Judicial Conference authorized the Committee on Rules of PracticeL and Procedure to undertake a study of federal district court local rules
regulating civil practice. The study was intended to attempt: 1) a complete7 review of the local civil rules for legal errors or internal inconsistencies; 2)a study of the rules and rulemaking procedures to see how they work inpractice; and 3) an examination of the relationship of local rules to the7 overall scheme of uniform federal rules. The results of this study were sentto the chief judges of the district courts in April 1989 from the Chairman ofthe Standing Committee, Joseph F. Weis, Jr., and entitled: "The Report ofthe Local Rules Project: Local Rules on Civil Practice." That Report
consisted of several documents:

1. History and Methodology.

L 2. Uniform Numbering System.

K 3. Three different documents discussing the content of
the local rules.

K 4. A list of local rules for each district court.

,



Page 2

This Committee then authorized a study of the local rules on
appellate practice. The "Report on the Local Rules of Appellate Practice" l
was distributed to the chief judges of the circuit courts by the Chairman of
the Advisory Committee on Appellate Rules, Kenneth F. Ripple, in April of
1991.' The Report on local appellate rules contained similar documents:

1. History and Methodology.

2. Uniform Number System.

3. One document discussing the content of the local rules. 0

4. A list of local rules for each appellate court. 7
This Committee authorized a review of the local rules on criminal

practice at its June 1994 meeting in Washington, D.C. This study is the
result of that authorization. H

The Attached Report. Attached is the Report on the Local Rules of
Criminal Practice. It consists of several parts, each of which is described
briefly below.

1. Methodology for the Report on the Local Rules of Criminal
Practice. The first material consists of a brief history and K
methodology of the current Report on criminal local rules.
It explains how the rules were collected, sorted, and Cl
analyzed. It is useful to keep in mind that, throughout all Li
of this material, the local rules are examined by topic and
not by jurisdiction. For example, the available rules from
all of the courts relating to grand jury proceedings, K
arraignments, and subpoenas were examined. There was
no specific examination of all of the local rules of any one
particular court. Included with the methodology are L

several appendices:

Appendix A-The History and Methodology of the K
Local Rules Project, which was distributed in 'l
April 1989 as part of the Report of the Local Rules
Project- Local Rules on Civil Practice. LI

Appendix B-A sample of the letter to the chief
judges of the district courts requesting local rules 7
materials for this study, which was sent in June l
of 1994.

Appendix C-An outline of the criminal rule topics
examined.

Appendix D-A sample of one of the "Rules Sorts"
listing the related criminal local rules from all of H
the district courts.
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2. Uniform Numbering System. This is a recommended
uniform numbering system for all jurisdictions based, in
large measure, on the Federal Rules of Criminal
Procedure. Similar recommendations were made with
respect to civil and appellate local rules. In fact, the
Judicial Conference, at its September 1988 meeting,
approved and urged the districts to adopt such a uniformL - numbering system for local rules of civil practice. See

_ Report of the Judicial Conference (September, 1988) 103.
3. Treatise. The topics covered in the research document arearranged according to the Federal Rules of Criminal

Procedure. Each topic-consists of a discussion of all of the7 rules relating to that topic. The discussion includes fiveareas, where applicable:

L 1. A discussion of rules that ought to remain local.
2. A discussion of rules that may assist all

jurisdictions so that the courts may want toL consider adopting a model local rule on the
subject.

7 2. A discussion of rules that repeat existing law.
3. A discussion of rules that are inconsistent with

oexisting law.

4. A discussion of those rule topics that are being
referred to the Advisory Committee on Criminal

C Rules for possible incorporation into the FederalRules of Criminal Procedure.

L. 4. List of Local Rules for Each Jurisdiction. This is a list of
the local rules for each jurisdiction, arranged according toeach district court's present numbering system, that were
discussed in the treatise. Each rule is numbered and thenL77 identified as a repetitive local rule, an inconsistent localrule, a rule that should remain subject to local variation, a
rule that should be referred to the Advisory Committee, or a[7 rule that may be appropriate as a model local rule for allcourts to consider adopting. There is also a designationnext to each of these local rules indicating where in theL treatise the discussion on the particular rule can be found.

Your feedback at our July meeting in Washington, D.C., will beL most helpful. At that time, the Committee may be interested in approvingcirculation of this material to the chief judges of the district courts for theirreview.

r7o
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Methodology for the
Report on the Local Rules of Criminal Practice

General Background

In 1986, the United States Judicial Conference authorized the
Committee on Rules of Practice and Procedure to undertake a study of
federal district court local rules regulating civil practice. The study was

L intended to attempt: 1) a complete review of the local civil rules for legal
errors or internal inconsistencies; 2) a study of the rules and rulemaking

procedures to see how they work in practice; and 3) an examination of the
relationship of local rules to the overall scheme of uniform federal rules.
The results of this study were sent to the chief judges of the district courtsr in April 1989 from the Chairman of the Standing Committee, Joseph F.L
Weis, Jr., and entitled: "The Report of the Local Rules Project: Local Rules
on Civil Practice." That Report consisted of several documents:

1. History and Methodology.

7d 2. Uniform Numbering System.
3. Three different documents discussing the content of

the local rules.

4. List of local rules for each district court.

A copy of the "History and Methodology" of that Report is attached as
Appendix A. Because the methodology used in studying the local

criminal rules is essentially the same as that used when examining

the local civil rules, it may be helpful to review that earlier

document.

The Committee on Rules of Practice and Procedure then
L authorized a study of the local rules on appellate practice. The "Report on
L
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the Local Rules of Appellate Practice" was distributed to the chief judges of

the circuit courts by the Chairman of the Advisory Committee on Appellate

Rules, Kenneth F. Ripple, in April of 1991. The Report on local appellate Li
rules contained similar documents:

1. History and Methodology.

2. Uniform Number System.

3. One document discussing the content of the local rules.

4. List of local rules for each appellate court.

The Committee on Rules of Practice and Procedure authorized a 7

review of the local rules on criminal practice at its June 1994 meeting in

Washington, D.C. This study is the result of that authorization. L

Methodology

The first step was to collect from the jurisdictions their local rules

and any other directives having the same function. This was accomplished

by writing to every district in the summer of 1994. A copy of the letter that

was sent to each chief judge from the Chairwoman of the Committee on

Rules of Practice and Procedure, Alicemarie H. Stotler, and the Chairman

of the Advisory Committee on Criminal Rules, D. Lowell Jensen, and dated L
June 29, 1994 is attached as Appendix B. The letter specifically requested

local rules and

standing orders, general orders, internal operating
procedures, a typical trial scheduling order, a typical
application to plead guilty, any case assignment plan,
speedy trial act plan, jury selection plan and other district-
wide plans, and any other directives which are the
functional equivalent of local rules and which regulate
practice in criminal cases. i

Letter of June 29, 1994 to chief judges.

This communication resulted in sixty-five jurisdictions' sending FL
material for evaluation. The courts were not individually contacted L

Li
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after the initial letter. The fact that all ninety-four district courts

failed to respond, however, does not mean that a large number ofL courts have rules which were not studied. To the contrary, there are
r some number of districts with no rules regulating criminal practice.

L For example, two courts, the District of South Carolina and the
Western District of Virginia, acknowledged receipt of the letter and
indicated that there were no criminal local rules in their respective

L district courts.

After collection of the material, the next step was to enter each
rule into a computerized data base. The rules of each jurisdiction were

7 individually placed on an outline based on the Federal Rules of CriminalL
Procedure. This resulted in a retrieval system organized by topic. It was
then possible to sort and count the local rules according to each of the topics
on the outline. The outline which was used for this procedure is attached

as Appendix C. Next to each of the outline topics on Appendix C is a
number indicating the number of jurisdictions with rules on the topic.
Each of these topics was then sorted so that, for each topic, a list of the
related rules from all of the district courts was generated. A sample of one
of the sorts is attached as Appendix D.

The rules were then analyzed. The analysis focused on an

examination of the rules covering each particular topic on the outline. The
rules were studied singly and in the aggregate to determine if they were

appropriate subjects for local district court rulemaking. Specifically, the
rules were analyzed using five broad questions:

1. Do the local rules repeat existing law?

2. Do the local rules conflict with existing law?
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3. Should the local rules form the basis of a Model Local
Rule for all jurisdictions to consider adopting?

4. Should the local rules remain subject to local
variation?

5. Should the subject addressed by the local rules be 7
considered by the Advisory Committee to become part LS
of the Federal Rules of Criminal Procedure?

A brief discussion of each of the five questions listed above follows. L>
It is helpful to be mindful of two issues which presented themselves during C

the evaluation of the local rules and directives. First, the examination of

the local rules from the jurisdictions included a review of other material r
L

provided by the districts. These other materials were standing orders,

general orders, and various sample court documents. It is not known Li
whether the sample documents are suggestive or binding on litigants.

They were reviewed as if they served the functional equivalent of a local rule L

or order although, in reality, such a document may be merely L
representative of a variety of documents on the same subject.

Second, in making determinations on which local rules and other

directives were repetitive and which were inconsistent, the intention was to

err on the side of over-inclusion rather than under-inclusion. If a rule

appeared, on its face, to conflict with existing law, it was deemed

inconsistent, leaving any further interpretation to the particular district.

Repetitious rules were highlighted since such repetition is L

superfluous and may be counterproductive. It is unnecessary since the

bench and bar already have access to existing federal rules and statutes

through the published United States code services, as well as through

handbooks of selected rules and portions of Title 18 useful for practitioners

and through the available computer services. In addition, attorneys have Li
had courses in law school on some of these subjects. The bar is

I
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L accountable, of course, for knowledge of existing law. Documentation

which restates existing law simply results in more paper with its

concomitant production and circulation costs. Further, if the law is
restated only partially or is restated incorrectly, attorneys may be confused

about what law actually applies.

Rules that are inconsistent with existing law were noted since

Rule 57 of the Federal Rules of Criminal Procedure and Section 2071 of Title
28 mandate that there be no inconsistency in the local rules with existing

law. The determination of whether a particular local rule is inconsistent

depends, in the first instance, on the definition of "inconsistency" used.
One using a narrow definition of "inconsistency" may conclude that only

those local rules which flatly contradict actual statements or requirements
in other law are inconsistent. If one uses a broader definition of

"inconsistency," there is more opportunity for disagreement over whether a
L particular local rule is, in fact, inconsistent. For example, one can argue

K that a local rule may be inconsistent with the intent or spirit of the Federal

Rules. One can also argue that local rules that take away the court's

L discretion in an individual case are inconsistent with the intent and spirit
of the Federal Rules that case management, generally, be addressed on an
individual basis. For example, one of the Federal Rules provides that time

7 limits in the Rule can be altered "for good cause." Fed.R.Crim.P. 32(a).

Many local rules, however, provide an automatic and inflexible time

schedule, rather than rely on the court's discretion in an individual case.

One can also argue that local rules that add further requirements than

those set forth in the Federal Rules conflict with the intent and spirit of the
Federal Rules.

K
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One can argue that a local rule that is inconsistent with existing r

case law should be rescinded even though such an inconsistency is not

prohibited in Rule 57 or Section 2071 of Title 28. Case law will surely impact '

on counsel's activities and the court's decisions in much the same way as

the Federal Rules and statutes. For example, the use of video conferencing

of arraignments has been rejected by a circuit court of appeals yet a 6.

directive in one of the district courts still exists authorizing its use. D.Ariz.

GO 190; see Valenzuela-Gonzalez v. United States District Court for the

District of Arizona, 915 F.2d 1276 (9th Cir. 1990). l

Local rules may exist that, while not problematic on their face,

may be inconsistent as applied in practice.

There are many local rules that seem useful in delineating

certain procedures and practices in the individual district courts, in L

answering the third and fourth questions set out above. There are also local 7
LJ

rules which may be advisable for other jurisdictions to consider adopting.

For example, a uniform rule explaining the applicability of the local rules, L

their scope, and their citation form may be helpful for all courts.

Lastly, there are local rules that may more appropriately be 7
incorporated into the Federal Rules of Criminal Procedure rather than

remaining as local rules. Such topics should be brought to the attention of

the Advisory Committee. Incorporation into the Federal Rules may be 3
advisable for one of several reasons: 1) the particular topic covered by the

local rule is critical to the procedural scheme of the Federal Rules ; 2) -the Li
local rule affects the substantive outcome of a class of cases; 3) the local

rule affects litigation costs; 4) the local rule affects the operation of the

federal courts generally; or 5) the local rule relates in a significant way to

the integrity of the Federal Rules as a unified, integrated set of rules. In
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L addition, a Federal Rule or Rules may already cover the issue. Lastly, the
local court rules may have served as an experimental device to test a
particular procedure. Further experimentation is no longer necessary and

r the particular local-rules can be incorporated into the Federal Rules or
L; rejected. For example, there are local rules that require that the parties

meet and confer about discovery disputes before any motion is filed. E.g.,

E.D.La. 2.11; D.P.R. 409; D.Vt. 2. An analogous requirement exists in the
Federal Rules of Civil Procedure and the Advisory Committee on Criminal

Rules may want to consider a similar amendment to the Federal Rules.

r
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L . Appendix A

Distributed in April 1989 as part of the
Report of the Local Rules Project,

Local Rules on Civil Practice)

EHistory and Methodology of the Local Rules Project
The United States Judicial Conference authorized the Committee on

Rules of Practice and Procedure to undertake a study of federal district court local
Lf rules. Daniel R. Coquillette, Reporter to the Committee, submitted a proposal to

the Committee for a study of these local rules in January, 1986. No committee

since the Knox Committee in 1940 has attempted: 1) a complete review of local
L rules for legal errors or internal inconsistencies; 2) a study of the rules and

rulemaking procedures to see how they work in practice; or, 3) an examination of
the relationship of local rules to the overall scheme of uniform federal rules. The
Local Rules Project has been fully operational at Boston College Law School since

L. the fall of 1986. 1
V What follows is a brief history of the Local Rules Project and an

explanation of the work of the Project since its inception.

1. History

The ninety-four federal district courts currently have an aggregate of
approximately 5,000 local rules, not including many "sub-rules," standing orders

L and standard operating procedures. These rules are extraordinarily diverse and
their numbers continue to grow rapidly. To give one stark example, the Central

District of California, based in Los Angeles, has about thirty-one local rules with
434 "sub-rules," supplemented by approximately 275 standing orders. At the
other extreme, the Middle District of Georgia has only one local rule and just one
standing order. These local rules literally cover the entire spectrum of federal
practice, from attorney admission and attorney discipline, through the various



stages of trial, including pleading and filing requirements, pre-trial discovery L
procedures, and taxation of costs.

Some of these local rules materially supplement or expand the existing

uniform Federal Rules. For example, there are rules which define the content

and scope of the pre-trial conferences and scheduling requirements outlined in

Rule 16 of the Federal Rules of Civil Procedure. Others rules may add to the

pleading requirements for a jury demand. Some rules provide greater detail on

motion practice than that provided in Rule 7(b). Also, rules may add to the class

action requirements of Rule 23. -Some of the rules appear to expand upon what is V
mandated by federal statutes in such areas as habeas corpus and civil rights

proceedings. Other local rules address issues as fundamental as six-person K
juries or procedures which are entirely administrative in nature.

In 1983, the House Subcommittee on Courts, Civil Liberties, and the

Administration of Justice of the House Committee on the Judiciary began an

examination of the promulgation of local rules during its examination of

rulemaking by the judiciary generally. The Subcommittee proposed amendments

in 1983 and 1985 to Sections 2072 through 2076 of Title 28, which amendments are

referred to as the Rules Enabling Act of 1983 and 1985, respectively. See H.R. 4144,

98th Cong., 1st Sess. (1983) and H.R. 3550, 99th Cong., 2d Sess. (1985). The 1985

Rules Enabling Act sought "to revise the process by which rules of procedure used

in federal judicial proceedings, and the Federal Rules of Evidence, become

effective, to the end that the rulemaking process provides for greater participation

by all segments of the bench and bar." H.R. Rep. 422, 99th Cong., 2d Sess. 4 (1985).

The Subcommittee's 1985 bill was recommended favorably by the Committee on

the Judiciary, Id.; 131 Cong. Rec. E-177 (daily ed. Feb. 3, 1986), and passed the

House unanimously, only to die before vote by the Senate due to the adjournment

of the ninety-ninth Congress. On June 22, 1987, the House passed a bill, H.R.

2182,
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100th Cong., 1st Sess., 133 Cong. Rec. H53331 (1987), which contained, as

Title II, the Rules Enabling Act of 1987. This Rules Enabling Act, with only
minor changes, is identical to the 1985 bill. 133 Cong. Rec. H5336 (daily ed. June
22, 1987) (statement of Rep. Glickman). It was referred to the Judiciary
Committee of the Senate June 23, 1987. Just a few weeks later, the Court Reform,
and Access to Justice Act of 1987 was introduced in the House of Representatives
by Representative Kastenmeier. HI.R. 3152, 100th Cong., 1st Sess. (August 6,
1987). Title II of this Act was the new Rules Enabling Act. Id. at §§201-206. This
new Rules Enabling Act was identical to the earlier bills except that its effective
date is December 1, 1988. Id. at §206. This Rules Enabling Act was passed
November 19, 1988 as Title IV of the Judicial Improvements and Access to Justice
Act, effective December 1, 1988. Pub. L. No. 100-702, §§401 407, 102 Stat. 4642,rF
4648-4652 (1988).

The Subcommittee noted in its 1985 report that local rules may have
L some obvious benefits: they can accommodate local conditions; they can offer

predictability to the bar by communicating the required procedure or practice;
and, they can efficiently rid the court of certain routine tasks which lend
themselves to a uniform result. H.R. Rep. No. 422, 99th Cong., 2d Sess. 14 (1985).
The Subcommittee further noted, however, that local rules had been severely

4-a criticized by commentators because they could be promulgated without notice or
r111 an opportunity for comment; because there is a tremendous number of such

rules; and because these rules frequently conflict with the letter and spirit of
national rules and federal statutes. Id. at 14-17.

Some of these criticisms were addressed in the 1985 changes in Rules 83
and 57 of the Federal Rules of Civil and Criminal Procedure, respectively. The
1985 amendments require that, before rules are promulgated or amended, there
be "appropriate public notice and an opportunity to comment"; the amendments
also authorize the circuit councils to amend and abrogate local rules of district
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courts within the circuits. Fed.R.Civ.P. 83, Fed.R.Crim.P. 57. The Rules

Enabling Act was proposed, in part, to regulate aspects of the local rulemaking

process which were not addressed by these 198S amendments. H. R. Rep. No. 422,

99th Cong., 2d Sess. 15 (1985). I
Also in 1984, the United States Judicial Conference authorized its

Committee on Rules of Practice and Procedure to study and confront the problems

caused by local rule proliferation. In 1985, Dean Daniel R. Coquillette of Boston

College Law School, was selected Reporter to the Standing Committee and

empowered to collect and organize in one location all of the local district court

rules, standing orders, and any other judicial commands that perform the same

functions. He was further instructed to design a project for the purpose of

studying local rule issues and for proposing concrete solutions to solve problems,

if and to the extent they existed. This would be the first exhaustive federal study of

local rules since the 1940 Knox Committee study. Report to the Judicial

Conference of the Committee on Local District Court Rules (1940) (John C. Knox,

Chairman).

As a result of Dean Coquillette's recommendations, the Local Rules

Project (LRP) has commenced. Assisting the Reporter are Mary P. Squiers, LJ

Esquire, and Professor Stephen N. Subrin, of Northeastern University School of

Law, who are the Project Director and the Consultant to the Project, respectively.'

II. Methodology

The first step for the Project was to collect from all of the jurisdictions

their local rules and any other directives having the same function. This was

accomplished by writing to every district in the spring of 1986. After several L

months, full compliance was achieved. This collection process continues. For the

past two years, some jurisdictions have continued to send the Project new local

rules and amendments as they are promulgated. This procedure, unfortunately,
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L has not been consistent among the jurisdictions. Therefore, although the Project
has 'a very up-to-date compilation of local rules, it is probably lacking in some
respects.

C Because the Project receives new and amended local rules routinely, it
was necessary to stop integrating rules into the Project's material and analysis.
Accordingly, rules received by the Project after the fall of 1987 have not been
incorporated into the attached materials.

L After collection of the material, the next step was to enter each rule into
a computerized data base. This resulted in a retrieval system organized by topic of
the local rules. It was then possible to sort and count the local rules according to

L each of the topics on the outline. The original outline which was used for thisL
procedure is attached hereto as Appendix A. A sample son for one of the rule

L topics is attached as Appendix B.

v Every local rule was entered into the data base. However, because of the
wide diversity among existing local rules, some "topics" consisted of only one or
two local rules. Due to the large volume of material, such small topics were not
generally analyzed.

The Local Rules Project submitted a Preliminary Project Report to the
Committee on Rules of Practice and Procedure at its January 29, 1987, meeting.

L At that meeting, the Committee suggested that, in the fall of 1987, the Reporter
invite a small number of leading experts on federal rulemaking to a workshop for
the purpose of examining and fully discussing the tentative proposals and
findings of the Local Rules Project to date. Accordingly, the Conference on Local
Rules in the Federal District Courts was held at Boston College Law School
November 12 and 13, 1987, and the results of the Conference were subsequently

/ discussed at a meeting of the Committee held February 4, 1988, in Washington.
The format of the Conference was dictated by the initial research of the

Local Rules Project. The Project broke down the conference discussions into four

5-



discrete subject matters covered by the local rules. The discussion of these four L.

topics comprised most of the work of the conferees during their two days at Boston F>

College. These discussions were preceded, however, by some introductory

remarks and an important discussion of the practical and theoretical overview of

the Project, an explanation of the Project's analysis and choices, and the

methodology for examining and testing local rules. Of course, the theoretical and

practical aspects of rulemaking and of the Project's decision-making were

discussed throughout the Conference. L

The results of the Conference were quite enlightening to the Local Rules

Project. The discussions helped focus the Local Rules Project on several areas: 1)

workable solutions to perceived problems; 2) areas which may be outside the scope

of the Project or otherwise inappropriate for Project study; and, 3) methods of

implementation.

The conferees favored a uniform numbering system and structure to

help make the local rules available to the public. Such a numbering system would

assist not only those attorneys with multi-state practices, but also any attorney

needing to locate a particular rule or to learn whether a local rule on a specific

topic exists in the first instance. If the numbering system were uniform among

jurisdictions, the legal publishing companies and computer services could index

the rules and cases decided pursuant to those rules. At present, it is often

difficult to find case law relating to a particular local rule.

The conferees were also supportive of efforts to help the district courts

draft better, more effective rules and to rid the districts of out-dated and useless _J

rules. For example, some jurisdictions still have local rules covering the 7n

procedures to be used in bringing black lung cases in federal district court

pursuant to federal statute, although black lung cases are now rare at the district

court level.
6
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L. The conferees agreed that rules which merely repeat existing federal
law should be rescinded. They are not just unnecessary, they are often inaccurate

L restatements, and add to the volume of court directives used by court and counsel.
The attendees also favored rescission of local rules which are inconsistent with
each other or other supervening federal law.

The conferees were concerned that some local rules address major
policy concerns that should be outside the Project's mandate. For example, local

LB rules on bar admission and bar discipline have been the sources of great debate.
71 - If changes are to occur with these local rules, they may more aptly come from a
L policy-making body rather than from the Local Rules Project.
L- Some local rules may be more appropriately promulgated asL

amendments to the Federal Rules of Civil Procedure. The conferees agreed that
L the Local Rules Project should seek to identify such rules.

The conferees were in agreement that the Project should not create new
L handbooks or pamphlets for pro se litigants, such as prisoners. The conferees did

not believe that the Project should prepare a handbook for practitioners which
states federal law and rules that have been frequently repeated by local rules.

Much of the conference discussion focused on eventual implementation
of the Project's suggestions. This included discussion of how diverse the

L individual federal districts can or should be, consistent with the concept of a
national judicial system. For example, some conferees argued that the federal
judiciary is decentralized and that such decentralization is desirable. The best
implementation method, therefore, would be to encourage jurisdictions to
voluntarily "weed out" obviously inconsistent or unnecessary rules and just to

Li provide a national uniform numbering system. On the other hand, others
concluded that the federal system should strive to be as uniform as possible.

L.~ These conferees tended to favor standardization of local rules. For example, some
conferees suggested that the Project complete a set of model uniform
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administrative rules, based on the best existing local rules, and then go through

the national rulemaking process to incorporate such rules into the Federal Rules

of Civil Procedure as an appendix.

There seemed agreement, however, that voluntary implementation

would be the most successful way to proceed, at least initially. For example, each

district court could receive from the Judicial Conference, the Committee on Rules

of Practice and Procedure, or the Local Rules Project, a list of questionable rules v
in that district, together with supporting documentation. The district court could

then voluntarily rescind obviously repetitive or inappropriate local rules. In L
addition, circuit councils are empowered by Rule 83 of the Federal Rules of Civil

Procedure to abrogate inconsistent local rules regardless of voluntary district

court compliance.

Another suggestion which met with wide approval was to provide a XJ

manual for federal court administration to district court judges and to the circuit L

councils. Such a manual could serve several purposes, including: 1) to explain

or justify the Judicial Conference's conclusions with respect to those rules which

are repetitive or inconsistent; 2) to provide guidance to the districts as to the types C

of problems commonly encountered in local rulemaking; 3) to offer sample local S

rules for districts to consider; and, 4) to further assist judges by providing sample V
orders for use in commonly recurring cases.

With these comments in mind, the Project completed its analysis of the

civil local rules. The analysis focused on an examination of the existing local ,

rules covering each particular topic on the outline.* -The local rules on a topic

were studied singly and in the aggregate to determine if they were appropriatea

subjects for local district court rulemaking. Specifically, the Project analyzed the

*The Local Rules Project originally examined the local rules on bar admission and bar discipline. The V
Project's preliminary findings were presented at the Conference. Some of the Conference participants
expressed concern that these subjects may be better addressed by a policy-making body rather than the
Local Rules Project. In fact, the Project has been instructed to refrain from a further analysis of these
subjects. These topics, accordingly, are not discussed in the attached materials.
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local rules using five broad questions: 1. Do the local rules repeat existing law?
2. Do the local rules conflict with existing law? 3. Should the local rules form the
basis of a Model Local Rule for all of the jurisdictions to consider adopting? 4.
Should the local rules remain subject to local variation? and, 5. Should the subject
addressed by the local rules be considered by the Advisory Committee to become

part of the Federal Rules of Civil Procedure?

Local rules that the Local Rules Project determined either repeated or
conflicted with existing law are explained in detail in the document entitled:
"Questionable Local Rules." Local rules that the Project determined should either

L remain subject to local variation or become a Model Local Rule are set out in the
L7 document entitled: "Suggested Local Rules including Model Local Rules and

Rules that Should Remain Subject to Local Variation" [hereinafter Suggested
Local Rules]. Local rules that may more appropriately be the subject of a Federal
Rule are set forth in the document entitled: "Local Rules Which Are Being
Referred to the Advisory Committee on Civil Rules" [hereinafter Advisory

*, Committee].

A brief discussion of each of the five questions listed above, with
examples of local rules illustrating them, follows. It is helpful to be mindful of
two issues which presented themselves during the evaluation of the local rules
and directives. First, the examination of the local rules from the jurisdictions
included a review of other directives provided by the districts. These other
directives were typically standing orders, general orders, or miscellaneous
orders. At least two jurisdictions, however, provided the Project with guides or
handbooks. See e.g., Western District of Arkansas; Northern District of Alabama.

L It is not known whether these handbooks are suggestive or binding on litigants.
These handbooks were reviewed as if they served the functional equivalent of a

L local rule or order although, in reality, such a book may be merely suggestive and
l of no legal effect.
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Second, the Local Rules Project intended, in making determinations on

which local rules and other directives were repetitive and which were

inconsistent, to err on the side of overinclusion rather than underinclusion. In

some instances, for example, before a final determination could be made as to

whether a rule was inconsistent, it was helpful to know how the rule was

interpreted or used in practice. The Project was unable to interview or survey the

individual districts in these situations. If a rule appeared, on its face, to conflict

with existing law, it was included in the Questionable Local Rules material,

leaving any further interpretation to the particular district.

The Local Rules Project intended to highlight local rules that repeat

existing law since such repetition is superfluous and may be counterproductive.

It is unnecessary since the bench and bar already have access to existing federal

rules and statutes through the published United States code services, as well as LJ

through handbooks of selected rules and portions of Title 28 useful for trial 7 -

practitioners and through the available computer services. In addition, attorneys

have had courses in law school on some of these subjects. The bar is accountable,

of course, for knowledge of existing law. Documentation which restates existing

law simply results in more paper with its concomitant production and circulation

costs. Further, if the law is restated only partially or is restated incorrectly, V
attorneys may be confused about what law actually applies.

Many of the local rules were found to repeat existing law. For example,

there are local rules concerning the appointment of representatives for minors

and incompetents that repeat Rule 17 of the Federal Rules of Civil Procedure. See L

Questionable Local Rules, IV.C. There are also local rules concerning v
depositions which will be used in foreign proceedings that repeat Section 1782 of

Title 28. Sec Questionable Local Rules, V.C.4. There are local rules concerning

pleading a claim of unconstitutionality which may be confusing to practitioners

since the repetition is incomplete in repeating the applicability of the federal
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L statute (28 U.S.C. §2403), by omitting a statement concerning the applicability of
the Federal Rule (Fed.R.Civ.P. 24(c)). See Suggested Local Rules, III.A.2.

L The Local Rules Project noted local rules that are inconsistent with
existing law since Rule 83 of the Federal Rules of Civil Procedure and Section 2071
of Title 28 mandate that there be no inconsistency in the local rules with existing
law. The determination of whether a particular local rule is inconsistent
depends, in the first instance, on the definition of "inconsistency" used. One
using a narrow definition of "inconsistency" may conclude that only those local
rules which flatly contradict actual statements or requirements in other law are
inconsistent. For example, the Project identified local rules that permit the
Secretary of Health and Human Services to answer a complaint in a social
security ease within 120 days, while Rule 12(a) of the Federal Rules of Civil
Procedure requires that the answer be filed with sixty days. See Questionable
Local Rules III.A.2.

If one uses a broader definition of "inconsistency," there is more
opportunity for disagreement over whether a particular local rule is, in fact,
inconsistent. For example, one can argue that a local rule may be inconsistent

L with the intent or spirit of the Federal Rules. A limitation on the number of
interrogatories that can be served may be inconsistent with the intent and spirit of
the Federal Rules since the Advisory Committee has addressed this issue on
several occasions and, each time, has chosen not to limit the number of
interrogatories. This fact may be persuasive evidence of inconsistency and is, at
minimum, suggestive of the procedure anticipated by the Advisory Committee for
practice in the federal courts. See Questionable Local Rules, V.B One can also
argue that local rules that take away the court's discretion in an individual case
are inconsistent with the intent and spirit of the Federal Rules that case
management, generally, be addressed on an individual basis. There are local
rules, for instance, that limit discovery in class actions, dispensing with the

-1 1-
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discretion given to the courts under Rule 26 of the Federal Rules of Civil L
Procedure. See Questionable Local Rules IV.A.3. One can also argue that local

rules that add further requirements than those set forth in the Federal Rules

conflict with the intent and spirit of the Federal Rules. Examples are local rules K
that supplement Rule 23 of the Federal Rules of Civil Procedure concerning class

actions by adding specific pleading requirements. See Questionable Local Rules i)

IV.A. I.

One can argue that a local rule that is inconsistent with existing ease

law should be rescinded even though such an inconsistency is not prohibited in

Rule 83 or Section 2071 of Title 28. Case law will surely impact on counsel's

activities and the court's decisions in much the same way as the Federal Rules

and statutes. There are local rules, for instance, that arbitrarily limit

communication of the parties with potential class members in apparent L'

contravention of existing case law as set forth by the United States Supreme L
Court. Sec Questionable Local Rules, IV.A.4.

Local rules may exist that, while not problematic on their face, may be X

inconsistent as applied in practice. There are local rules, for instance, on what

constitutes "reasonable notice" for purposes of providing notice prior to taking an

oral deposition. These local rules apparently intend to codify existing-case law on V
the definition of "reasonable notice." In practice, however, they may shift the

burden from the person who claims there was insufficient notice, and who moves

for a protective order, to the person who seeks the discovery and who has given

notice later than that permitted by the local rule. See Questionable Local Rules,

V.C.2. V
The Local Rules Project found many local rules that seem useful in

delineating certain procedures and practices in the individual district courts, in L
answering the third and fourth questions set forth above. There are local rules,

for example, that state the procedures used in determining motions without oral
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L argument. As recognized by Rule 78 of the Federal Rules of Civil Procedure, such
rules are clearly within the province of local court rulemaking. See Suggested

Local Rules, III.B. There are also local rules which may be advisable for other
jurisdictions to consider adopting. For instance, the Project found rules that

require that a plaintiff provide a social security number to the Secretary of Health

and Human Services when bringing a social security action. Such a requirement

may be worthwhile for all jurisdictions since the Secretary will have the same
need for the information regardless of where the action is brought. See Suggested
Local Rules, III.A.3.

Lastly, there are local rules that may more appropriately be

incorporated into the Federal Rules of Civil Procedure rather than remaining as
local rules. Such topics should be brought to the attention of the Advisory

L. Committee. Incorporation into the Federal Rules may be advisable for one of
several reasons: 1) the particular topic covered by the local rule is critical to the
procedural scheme of the Federal Rules; 2) the local rule affects the substantive
outcome of a class of cases; 3) the local rule affects litigation costs; 4) the local rule
affects the operation of the federal courts generally; or 5) the local rule relates in a
significant way to the integrity of the Federal Rules as a unified, integrated set of

v rules. In addition, a Federal Rule or Rules may already cover the issue. Lastly,
the local court rules may have served as an experimental device to test a

r particular procedure. Further experimentation is no longer necessary and the
particular local rules can be incorporated into the Federal Rules or rejected.

L
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L COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
L WASHINGTON, D.C. 20544

ALICEMARIE H. STOTLER 
CHAIRS OF ADVISORY COMMITTEES

CR
JAMES K. LOGANbe PETER G. MCCABE . APPELLATE RULES

L SECRETRY 
PAUL MANNES

BANKRUPTCY RULES

PATRICK E. HIGGINBOTHAM
CML RULES

D. LOWELL JENSEN
CRIMINAL RULES,

RALPH K. WINTER, JR.L June 29, 1994 EVIDENCE RULES

Honorable H. Franklin Waters
Chief Judge, U.S. District Court
P.O. Box 1908
Fayetteville, AR 72702

Dear Chief Judge Waters:

We serve as the chairs of the Standing Committee and the Advisory Commitee onL Criminal Rules, respectively. Our Committees are interested in looking at the local rulesof the district courts that address common criminal law issues. To that end, we seek yourL assistance by sending a copy of your local criminal rules to the address indicated on the nextpage.

3 Our review of these local rules is meant to educate our committees as to the contentof the rules; to assist all district courts in future rulemaking; and to determine whether someof these local rules should be studied by the Advisory Committee on Criminal Rules forpossible incorporation into the- Federal Rules of Criminal Procedure. The Local RulesProject, under the direction of the Standing Committee, undertook a lengthy examinationof the rules of civil and appellate practice over the past few years. That review was helpfulto the rulemaking committees and, we think, to the district and circuit courts. We- hope ourreview of the criminal rules will be equally helpful.

We appreciate your providing us with any local rules you have regulating practice incriminal cases. In addition, we would like to receive standing orders, general orders,
el, internal operating procedures, a typical trial scheduling order, a typical application to pleadguilty, any case assignment plan, speedy trial act plan, jury selection plan and other district-

: E C E I V E D
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wide plans, and any other directives which are the functional equivalent of local rules and n
which regulate practice in criminal cases. This material should be sent directly to the El
Project Director of the Local Rules Project:

Mary P. Squiers
Boston College Law School
885 Centre Street
Newton, Massachusetts 02159 -

(617) 552-8851 -

We would also like you to send any additions and amendments to these directives to
Ms. Squiers as they occur.

If you have any questions, please feel free to contact either one of us or Ms. Squiers. V
Thank you for your anticipated cooperation.

Very truly yours,

Alicemarie H. Stotler, Chair

D. Lowell Jensen
United States District Judge

cc: Mazy P. Squiers

V:



Appendix C

Outline of Topics with the
Number of Jurisdictions Having a Local Rule on Each Topic

What follows is a copy of the outline used to sort the criminal rules

from the district courts. Next to each of the topics is a number reflecting the

L number of jurisdictions with a rule on the respective topic. This outline was

based on the outline of the Federal Rules of Criminal Procedure.
L W

I. Scope, Purpose, and Construction

L 12 Rule 1. Scope

5 (a). Title and Citation

2 (b). Effective Date

9 (c). Scope of the Rules

2 (d). Relationship to Prior Rules; Actions

Pending on Effective Date

2 (e). Rule of construction and Definitions

0 Rule 2. Purpose and Construction

H. Preliminary Proceedings

0 Rule 3. The Complaint

11 Rule 4. Arrest Warrant or Summons Upon Complaint

r 3 Rule 5. Initial Appearance Before the Magistrate

Judge

III. Indictment and Information

18 Rule 6. The GrandJury

9 (a) Summoning Grand Juries.

r
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2 (b) Objections to Grand Jury and to Grand U
Jurors.

0 (c) Foreperson and Deputy Foreperson.

3 (d) Who May Be Present.

12 (e) Recording and Disclosure of Proceedings.

2 (f) Filing and Return of Indictment. L A

3 (g) Discharge and Excuse.

2 Rule 7. The Indictment and the Information

5 Rule 8. Joinder of Offenses and of Defendants

4 Rule 9. Warrant or Summons Upon Indictment or

Information
LI

IV. Arraignment, and Preparation for Trial K
11 Rule 10. Arraignment

19 Rule 11. Pleas L

28 Rule 12. Pleadings and Motions before Trial; Defenses

and Objections

1 Rule 12.1. Notice of Alibi

2 Rule 12.2. Notice of Insanity Defense or Expert

Testimony of Defendant's Mental Condition K
0 Rule 12.3. Notice of Defense Based Upon Public

Authority

4 Rule 13. Trial Together of Indictments or

Informations

1 Rule 14. Relief from Prejudicial Joinder

2 Rule 15. Depositions

38 Rule 16. Discovery and Inspection [K
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13 Rule 17. Subpoena

32 Rule 17.1. Pretrial Conference

V. Venue

5 Rule 18. Place of Prosecution and Trial

0 Rule 19. Transfer Within the District (Rescinded)

3 Rule 20. Transfer From the District for Plea and

Sentence

1 Rule 21. Transfer From the District for Trial

1 Rule 22. Time of Motion to Transfer

VI. Trial

9 Rule 23. Trial by Jury or by the Court

1 27 Rule 24. Trial Jurors

0 Rule 25. Judge; Disability

.L 1 Rule 26. Taking of Testimony

0 Rule 26.1. Determination of Foreign Law

0 Rule 26.2. Production of Witness Stat ments

O Rule 26.3. Mistrial

O Rule 27. Proof of Official Record

L 0 Rule 28. Interpreters

2 Rule 29. Motion for Judgment of Acqu ittal

4 Rule 29.1. Closing Argument

r 20 Rule 30. Instructions

1 Rule 31. Verdict

V11. Judgment

52 Rule 32. Sentence and Judgment
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9 Rule 32.1. Revocation or Modification of Probation or

Supervised Release

o Rule 33. New Trial

o Rule 34. Arrest of Judgment

6 Rule 35. Correction or Reduction of Sentence

O Rule 36. Clerical Mistakes

VIII. Appeal (Abrogated)

O Rule 37. Taking Appeal; and Petition for Writ of

Certiorari (Abrogated). 4>

3 Rule 38. Stay of Execution

o Rule 39. Supervision of Appeal (Abrogated)

Ida Supplementary and Special Proceedings F
3 Rule 40. Commitment to Another District 7L
6 Rule 41. Search and Seizure

0 Rule 42. Criminal Contempt

X. General Provisions K
7 Rule 43. Presence of the Defendant

40 Rule 44. Right to and Assignment of Counsel EJ

10 Rule 45. Time K
40 Rule 46. Release from Custody

23 Rule 47. Motions

5 Rule 48. Dismissal

14 Rule 49. Service and Filing of Papers K
52 Rule 50. Calendars; Plans for Prompt Disposition

0 Rule 51. Exceptions Unnecessary
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o Rule 52. Harmless Error and Plain Error

48 Rule 53. Regulation of Conduct in the Court Room

L 0 Rule 54. Application and Exception

o Rule 55. Records

22 Rule 56. Courts and Clerks

0 Rule 57. Rules by District Courts
L

36 Rule 58. Procedure for Misdemeanors and Other Petty

Offenses

0 Rule 59. Effective Date

0 Rule 60. Title

r 32 Other-Duties of Magistrates

1 Other-Activities of the Clerk

1 Other-Juvenile Delinquency Proceedings

L

L
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JLurisDirection Jurisdiction Rule 32 Sentence and Judgment
M.D. Alabama 28: Disclosure of Presentence or Probation Recs.

33: Implementation of Guideline Sentencing

S.D. Alabama SO: Sentencing Procedures

D. Arizona 4.8: Probation-Presentence Investigations;
GO 194: Sentencing Procedures....
GO 221: Urine Testing for Presentence Investigations

L W.D. Arkansas GO 4: Probation Office Reports;
GO 20: Presentence Reports

C.D. California 6.1: Policy;
6.2: Presentence Investigation Reports;
6.3: Ojections and Positions of the Parties;
6.4: Minimum Custody Questions

E.D. California 460: Disclosure of Presentence Reports & Related Recs.
461: Disclosure of Other Probation Records

N.D. California 330-1: Disclosure of Presentence Report;
330-2: Sentencing Information;
Sample Probation Referral Form

S.D. California GO 344: Application of Sent. Guide. in Misdemeanors;
GO 345: Application of Sent. Guide. to Petty Offenses;
GO 350: Time and Procedure for Sent. Guidelines

D. Colorado GO1987-5: Procedures for Guideline Stendings;
Order Concerning Presentence Investigation & Report

D. Connecticut 10: Change of Plea and Sentencing Procedures;
9: Disclosure of Pre-Sentence Reports

? D. D.C. 311: Sentencing Guidelines

Lo



Juris/Direction Jurisdiction Rule 32 Sentence and ludgment

D. Delaware

L
M.D. Florida 4.12: Presentence Investigation Reports; Present. Proc.

N.D. Georgia 535: Presentence Report;
Order re: Presentence Report K

S.D. Georgia 232.1: Conditions of Probation or Supervised Release;
232.2: Disclosure of Presentence or Probation Records
232.2-232.6: Sentencing

Li
D. Hawaii 360: Sentencing Procedure

C.D. Illinois 3.3: Implementation of Sentencing Guidelines;
3.1: Confidential Probation Records

S.D. Illinois 24: Confidential Probation Records

N.D. Indiana U

S.D. Indiana 11: Records Relating to Presentence Rep + Prob. Super. m

S.D. Iowa 27: Presentence Reports

LID. Kansas 305: Presentence Reports



L i Dreio juisdiction Rule 32. Sentence and Judgment
E.D. Kentucky

L

L W. D. Kentucky

E.D. Louisiana 16E: Sentence

r M.D. Louisiana 16M: Sentencing

_ W. D. Louisiana 16W: Sentencing

La
L E.D. Michigan 232.1: Guideline Sentencing

D. Minnesota 83.10: Sentencing Procedures

L D. Montana

D. Nevada

D. New Hampshire Sample Procedural Order re: Sentencing

LI
D. New Jersey 38: Recommendation Against Deportation

L



Juris[Direction Jurisdiction Rule 32. Sentence and ludgent L
E.D. New York 6: Sentence; Sentencing Guidelines...

N.D. New York 32.1: Presentence Reports

S.D. New York 6: Sentence; Sentencing Guidelines 7

W.D. New York 38: Presentence Report; Local Procedural Guide....

E.D. North Carolina 46: Petition for Disclosure of Presentence....
50.00: Proceedings Implementing Sentencing Guide. L

M.Da North Carolina S020: Implementation of Sentencing Procedures....

LJW.D. North Carolina 7..................

D. North Dakota 27: Probation and Pretrial Services Office

D. Northern Mariana f
Islands U

N.D. Ohio 3:8.1: Pre-Plea Presentence Report; LJ
3:8.2: Deletion of Challenged Statements in Pres. Rep;
3:8.3: Presentence Report and Sentencing Proceedings; L

S.D. Ohio 102: Presentence Reports; 7
103: Probation Office Records V

L
I

Ui



L JurisDiection Jurisdiction Rule 32. Sentence and Judgment

W.D. Oklahoma

L

D. Oregon

E.D. Pennsylvania 19: Loan of Presentence Invest. Rep. to Parole & Prison
SO: Sentencing Reform Act of 1984

L

L M.D. Pennsylvania

W.D. Pennsylvania 32.1: Procedure for Guideline Sentencing

L D. Puerto Rico 418: Procedures under Sentencing Reform Act;
427: Petition for Disclosure of Presentence/Prob. Recs.

E.D. Tennessee 83.9: Sentencing Proceedings

W. D. Tennessee 21: Procedural Steps for Sentencing;
22: Probation Office Records

E.D. Texas G094-18: Rules and Procedure for Cases Sentenced;
G088-7: Rules and Procedure for Cases Sentenced;

B N.D. Texas Sample Scheduling Order for Sentencing;
10.9: Procedure for Guideline Sentencing;
M026: Disclosure of Presentence in Probation Recs.

E S.D. Texas 16: Guideline Sentencing

L



Juri/Direction jurisdiction Rule 32. Sentence and udgment
W.D. Texas CR32: Sentence and Judgment C

D. Utah 310: Plea Agreements and Presentence Investigations

\~~~~~~~~~~~~
L

D. Vermont 3: Sentencing Procedures;
4: Disclosure of Pretrial Services, Presentence...
Sample Order re: Sentencing Procedures

E.D. Virginia

E.D. Washington Order (5/22/81): Disclosure of Present. Invest. Report

W.D. Washington CrR32: Sentence and Judgment;
GO(7/1/93): Sentencing Procedures

N.D. West Virginia 3.06(c): Sentencing After Guilty Plea;
3.08: Petition for Disclosure of Present. or Prob. Recs.;
3.10: Guideline Sentencing

17S.D. West Virginia 3.01: Petitions for Disclosure of Pres. and Prob. Recs;
3.02: Gu9ideline Sentencing Implementation ....; a?
3.03: Pretrial Services and Presentence Interviews

KW.D. Wisconsin l

D. Wyoming 105: Presentence and Postsentence Investigation Reps.
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Uniform Numbering System for Local Criminal Rules

Currently, there is no uniform numbering system for federal district

court local rules on criminal practice. Some of the jurisdictions have local

rules which are simply numbered sequentially beginning at "1". E. g.,

Central District of California, District of Connecticut. Other jurisdictions

have rules which are arranged by topic, designed with a "100," "200," or

"300," followed by a hyphen and the actual rule number. E.g., Northern

District of California, District of the Northern Mariana Islands. Still other

jurisdictions have local rules which are arranged by topic, designed "1," "2,"

or "3," followed by a decimal point or colon and the actual rule number. E.g.,

Northern District of Ohio.

T he Judicial Conference recommended that a uniform numbering

system be adopted for local rules on civil practice which would standardize

the numbering of all local rules. See Report of the Judicial Conference

(September, 1988) 103. It is now recommended that a similar uniform

numbering system for the local rules on criminal practice be adopted.

Such a uniform system has many advantages. It would be helpful

to the bar in locating rules applicable to a particular subject. This is

especially important for those attorneys with multi-district practices. It is

also significant for any attorney needing to locate a particular rule or to learn

whether a local rule on a specific topic exists in the first instance. At present,

it is sometimes difficult to find any case law relating to a particular local rule,

in part because there is no uniform numbering. The uniform system will also

ease the incorporation of local rules into the various indexing services such as

West Publishing Company and the Lexis computer services.
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The system, as proposed, focuses on the numbering system already 7
used for the Federal Rules of Criminal Procedure. This system is already

familiar to the bar. What follows, therefore, is a numbering system for local L

rules which tracks the Federal Rules of Criminal Procedure. Each local rule

number corresponds to the number of the related Federal Rule of Criminal

Procedure. For example, the designation "LCrR4.1" refers to the local 7
criminal rule relating to the arrest warrant or summons upon the complaint.

The designation "LCrR" indicates it is a local criminal rule; the number "4" 7
indicates that the rule is related to Rule 4 of the Federal Rules of Criminal

Procedure; and, the number "1" indicates that it is the first local rule 7
concerning Rule 4 of the Federal Rules of Criminal Procedure. The same 7
system applies with respect to those Federal Rules of Criminal Procedure

with a "1" or a "2" after the initial rule number, such as Rule 12.1 entitled 7
"Pleadings and Motions before Trial; Defenses and Objections. Thus, for

example, the first local rule concerning Federal Rule 32 "Sentence and

Judgment" is designated "LCrR32. 1," while the first local rule concerning 7
Federal Rule 32.1 "Revocation or Modification of Probation or Supervised

Release;' is designated "LCrR32.1.1."

I. Scope, Purpose, and Construction 7
LCrR1.1 Scope

LCrR2.1 Purpose and Construction K
II. Preliminary Proceedings 7
LCrR3.1 The Complaint

LCrR4.1 Arrest Warrant or Summons Upon Complaint 7
LCrR5.1 Initial Appearance Before the Magistrate Judge

LI



Page 3

III. Indictment and Information

LCrR6.1 The Grand Jury

LCrR7.1 The Indictment and the Information

LCrR8.1 Joinder of Offenses and of Defendants

LCrR9.1 Warrant or Summons Upon Indictment or

Information

IV. Arraignment, and Preparation for Trial

LCrR10.1 Arraignment

LCrR11.1 Pleas

LCrR12.1 Pleadings and Motions before Trial; Defenses and

Objections

LCrR12.1.1 Notice of Alibi

L LCrR12.2.1 Notice of Insanity Defense or Expert Testimony of

[K Defendant's Mental Condition

LCrR12.3.1 Notice of Defense Based Upon Public Authority

LCrR13.1 Trial Together of Indictments or Informations

LCrR14.1 Relief from Prejudicial Joinder

LCrR15.1 Depositions

7 LCrR16.1 Discovery and Inspection

LCrR17.1 Subpoena

1, - LCrR17.1.1 Pretrial Conference

V. Venue

LCrR18.1 Place of Prosecution and Trial

LCrR19.1 Transfer Within the District (Rescinded)

LCrR20.1 Transfer From the District for Plea and Sentence

LCrR21.1 Transfer From the District for Trial

L
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LCrR22.1 Time of Motion to Transfer

VI. Trial H
LCrR3.1 Trial by Jury or by the Court

LCrR24.1 Trial Jurors H
LCrR25.1 Judge; Disability m

LCrR26.1 Taking of Testimony L
LCrR26.1.1 Determination of Foreign Law H
LCrR26.2.1 Production of Witness Statements

LCrR26.3.1 Mistrial K
LCrR27.1 Proof of Official Record

LCrR28.1 Interpreters H
LCrR29.1 Motion for Judgment of Acquittal

LCrR29.1.1 Closing Argument

LCrR30.1 Instructions H
LCrR31.1 Verdict

LHj
VII. Judgment

LCrR32.1 Sentence and Judgment

LCrR32.1.1 Revocation or Modification ofoProbationnor

Supervised Release

LCrR33.1 New Trial 7
LCrR34.1 Arrest of Judgment

LCrR35.1 Correction or Reduction of Sentence L

LCrR36.1 Clerical Mistakes LE
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VIII. Appeal (Abrogated)

LCrR37.1 Taking Appeal; and Petition for Writ of Certiorari

(Abrogated).

LCrR38.1 Stay of Execution

LCrR39.1 Supervision of Appeal (Abrogated)

IX. Supplementary and Special Proceedings

LCrR40.1 Commitment to Another District

K LCrR41.1 Search and Seizure

LCrR42.1 Criminal Contempt

X. General Provisions

LCrR43.1 Presence of the Defendant

LCrR44.1 Right to and Assignment of Counsel

LCrR45.1 Time

LCrR46.1 Release from Custody

LCrR47.1 Motions

LCrR48.1 Dismissal

LCrR49.1 Service and Filing of Papers

LCrR50.1 Calendars; Plans for Prompt Disposition

LCrR51.1 Exceptions Unnecessaryz: LCrR52.1 Harmless Error and Plain Error

LCrR,53.1 Regulation of Conduct in the Court Room

K LCrR54.1 Application and Exception

LCrR55.1 Records

[I LCrR56.1 Courts and Clerks

LCrR57.1 Rules by District Courts (Including Duties of

Magistrates)

U
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LCrR58. 1 Procedure for Misdemeanors and Other Petty

Offenses

LCrR59.1 Effective Date

LCrR60. 1 Title

L

rFLI

-

L

K
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I. Scope, Purpose, and Construction

Rule 1. Scope

Twelve jurisdictions have local criminal rules which explain the

applicability of the local rules in the respective jurisdictions. The substance

of most of these rules should be incorporated into a Model Local Rule for all

jurisdictions to consider adopting. In addition, rules in five jurisdictions

repeat existing law, and rules in two other courts are inconsistent withL
existing law. These inconsistent and repetitious rules should be rescinded.

There are analogous rules governing the scope and purpose of local

rules in the civil context. These local civil rules cover five broad areas: 1.

The title and citation form for the local rules; 2. The effective date of the local

rules; 3. The scope of the local rules; 4. The relationship of the local rules to

prior rules; and, 5. The rules of construction and definition. The Local Rules

L Project recommended, with respect to the civil rules, that one Model Localr Rule be adopted by the jurisdictions covering these five topics. It is

recommended that the jurisdictions consider adopting an analogous Model

L Local Rule for criminal practice that encompasses all of these areas.

The full text of this Model Local Rule is set forth below. A detailed

Lam discussion of each of the five areas follows.

Model Local Rule 1.1.

Scope of the Rules.

(a) Title and Citation. These Rules shall be known

as the Local Criminal Rules of the United States District

] Court for the District of . They may be cited

as .D. . LCrR ."

L (b) Effective Date. These Rules become effective on

i"
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(c) Scope of Rules. These Rules shall apply in all

proceedings in criminal actions. Rules governing criminal

proceedings before magistrate judges [are incorporated here]

[may be found at...1. [Civil local ruleS shall apply insofar as

they do not conflict with any statute, federal rule, local

criminal rule, or individual order.] [The following

civillgeneral local rules shall apply in criminal actions:.

.1~~~~~~~~~~~~~~~~~~~~~

(d) Relationship to Prior Rules; Actions Pending L

on Effective Date. These rules supersede all previous rules L
promulgated by this court or any judge of this court. They

shall govern all applicable proceedings brought in this court L
after they take effect. They also shall apply to all F
proceedings pending at the time they take effect, except to

the extent that in the opinion of the court the application

thereof would not be feasible or would work injustice, in

which event the former rules shall govern. L
(e) Rule of Construction and Definitions.

1. United States Code, Title 1, sections 1 to 5, X L

shall, as far as applicable, govern the construction F
Li,of these rules.

2. The following definitions shall apply: 3
[The underlined portions of this Model Local Rule signify

those areas which must be completed, if at all, by the 1

individual districts.]

i
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a. Title and Citation

Subsection (a) of this Model Local Rule includes the title and

citation form for the local rules. Five districts currently have criminal local

rules on this subject. C.D.Cal. 1.0; N.D.N.Y. 1.1; E.D.N.Car. 1.00; E.D.Pa. 1;

W.D.Tex. 1.

The Local Rules Project recommended a standard method of

labeling and citing all local civil rules in 1989. The criminal rules should be

similarly cited. The method used consists of using the abbreviation of the

district court, followed by the designation "LCrR" to denote a local criminal

Li rule, and the number. Accordingly, Local Criminal Rule 1.1 of the Central

District of California would be cited as: "C.D.Cal. LCrR1.1."1

A standard and uniform system of labeling and citing the local rules

is preferable, for several reasons, to the variations which currently exist.

First, uniformity among the jurisdictions will be helpful to those attorneys

L with multi-state practices. Second, uniformity will assist the companies that

index legal materials. This is particularly significant for those companies

that have computer systems which rely on exact citation forms for retrieving

information. For example, a user of a computer research system who

attempts to find cases challenging a particular local rule and who types in a

local rule number which deviates only slightly from the form used by the

jurisdiction may not find the information requested. Lastly, the citation form

employs the district court abbreviations already in use when citing district

court opinions so all attorneys can easily conform to the method.

I This Report does not use the recommended citation form since some of the local rules
examined were criminal local rules, some were general rules, and some were civil and
criminal rules combined. It was easier for the purpose of this study to simply refer to the
rules by number; each individual district court will be familiar with the particular rules.
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At present, there are only four jurisdictions with a stated form for

citing the local criminal rules, and each method differs from the others.

N.D.N.Y. 1.1 (cite "L.R.Cr.P. "), E.D.N.Car. 1.00 (cite "Local Rule

EDNC"); E.D.Pa. 1 (cite "L.C.R."); W.D.Tex. 1 (cite "Local Court Rules").

Uniformity would be desirable to avoid these variations.

b. Effective Date. LV

Subsection (b) of the Model Local Rule sets forth the effective date

of the local criminal rules. This subsection simply provides a sentence

indicating that the local rules become effective on a particular date. The L
exact date is inserted by the individual jurisdictions in the blank space

provided. Two of the courts currently provide this information in the text of a L.
rule. E.D.Pa. 1; W.D.Tex. 1.

c. Scope of the Rules.

Subsection (c) of the Model Local Rule concerns the scope of the

rules. Nine rules have similar provisions, listing what actions the local rules

"apply to" or "govern." E.g., C.D.Cal. 1.1; W.D.Tex. 1. In order to convey the

rules' scope, the Model Local Rule defines, in the first paragraph, to which

actions the local rules apply rather than listing which Federal Rules (e.g.,

Federal Rules of Civil Procedure; Federal Rules of Criminal Procedure) the L=

local rules "supplement" as some of the local rules do. E.g., D.Vt. 1. The

"apply to" language is more accurate than the "supplementing" language

because local court rules supplement all federal law, but their scope is V
defined by the kind of actions in which they are used. Provision is also made

in this Model Local Rule for a statement about the applicability of the civil

and criminal rules as is currently done in some jurisdictions. E.g., D.Nev.

300; S.D.Ohio 100, 101.

L
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d. Relationship to Prior Rules; Actions Pending on Effective Date.

Subsection (d) of the Model Local Rule provides that the local rules

supersede all previous rules promulgated by the court or any judge of the

court. Subsection (d) also includes a provision which allows the court to use

the previous local rules, when necessary, in cases that are pending at the

time the new local rules become effective. Two courts have rules governing

this topic at present. W.D.Tex. 1; E.D.Pa. 1.

L
e. Rule of Construction and Definitions.

Subsection (e) of the Model Local Rule provides that the United

Sates code, Title 1, sections one through five, shall govern the construction of

the local rules. Because these sections also govern the construction of other

federal statutes, it is appropriate to use them to construe local court rules as

well.

Subsection (e) also includes any definitions a local district may feel

are necessary. Two district courts have a similar "definitions" section.

E.D.Pa. 1; C.D.Cal. 1.4.

Two jurisdictions have local rules that are inconsistent with Rule 57

of the Federal Rules of Criminal Procedure by providing that a judge may

ignore the local rules and direct the parties to proceed otherwise. E.D.N.Car.

1.00; N.D.Tex. 1.1. Rule 57 contemplates that the local rules govern a district

L court's practice from the effective date, unless amended or abrogated, and

that the judges and magistrate judges may regulate their practice

individually only in those cases "not provided for by rule." Fed.R.Crim.P. 57.

Rule 57 does not anticipate that local rules will be used only when a

particular judge or magistrate judge wants to use them. These local rules

should be rescinded.

L
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Five courts have local rules that repeat existing law. Three of the

courts have rules that provide that, if a local rule conflicts with existing law,

then the Federal Rules and statutes take precedence and apply. C.D.Cal. 1.2;

S.D.Ga. 201.1; D.Vt. 1. These rules repeat Rule 57 and the Rules Enabling

Act in requiring that the local rules be consistent with existing law.

Fed.R.Crim.P. 57; 28 U.S.C., §§2071 et seq.. To the extent they are

inconsistent, of course, they may be invalid. Id.

Two courts have local rules indicating that, if there is no stated

procedure, a court may proceed in any manner not inconsistent with existing `:

law. D.N.J. 44; W.D.Tex. 1. These rules simply repeat the last sentence of L
Rule 57 and, as such, are unnecessary. Fed.R.Crim.P. 57.

in

Rule 2. Purpose and Construction

There are no local criminal rules directly relating to this Federal

Rule.

II. Preliminary Proceedings

Rule 3. The Complaint

Similarly, there are no local rules relating to this Rule.

Rule 4. Arrest Warrant or Summons Upon Complaint

Eleven jurisdictions have local rules addressing the arrest warrant

or summons. Five of these rules are appropriate as local directives and

should remain subject to local variation. Rules in six of the district courts are

inconsistent with existing law and should, therefore, be rescinded. Because

these rules may be helpful, however, it would be useful for the Advisory

Committee on Criminal Rules to examine whether the topic covered by these

local rules should be incorporated into the Federal Rules.
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Rules in five of the district courts concern subsection (a) of Rule 4

addressing the issuance of the arrest warrant or summons. See

Fed.R.Crim.P. 4(a). Directives in these courts are appropriate supplements.

to subsection (a). D.Ariz. GO 226; W.D.Ark. GO 19; D.Utah 304; D.Wyo.

Order (4/8/93); E.D.Tex. GO 93-4.

Four of these directives attempt to maintain the confidentiality of

documentation supporting the issuance of certain arrest warrants. D.Ariz.

GO 226; W.D.Ark. GO 19; D.Wyo. Order (4/8/93); E.D.Tex. GO 93-4. The

order in the District of Arizona indicates that a miscellaneous file will be kept

L which houses documentation relating to the issuance of an arrest warrant in

L connection with a violation of probation, conditions of supervised release, or

pretrial conditions of release. It requires that the file be sealed until the

V marshal returns the warrant. D.Ariz. GO 226. The order in the Western

District of Arkansas requires that all papers in connection with the complaint

L be sealed until return of the warrant or the appearance of the defendant.

- W.D.Ark. GO 19; see also D.Wyo. Order (4/8/93); E.D.Tex. GO 93-4.

The local rule in the District of Utah provides that a request for a

summons be made either orally or in writing. D.Utah 304(a). This is also an

appropriate addition to Rule 4(a). Fed.R.Crim.P. 4(a).

The rules in the other six districts concern the notice required to be

given by arresting officers or agencies to other agencies. Directives in these

L districts require that the arresting officer give prompt notice of the arrest to

other person such as a pretrial services officer or United States marshal.

C.D.Cal. 11.1; D.Haw. 310; N.D.N.Y. 5.1; N.Mar.Isl. 330-1; S.D.Tex. Order 91-

26 (Houston Division); W.D.Wash. 5. Two of these jurisdictions have

additional notice requirements for United States marshals. C.D.Cal. 11.2;

W.D.Wash. 5. Upon receiving notice of arrest from an arresting officer or

L
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agency, the marshal must notify the United States attorney and the clerk

(C.D.Cal. 11.2) or the chief probation officer, the magistrate judge, and the

United States attorney (W.D.Wash. 5). Rule 4 of the Federal Rules of C

Criminal Procedure requires only that the arresting office make return to the

magistrate judge or other officer before whom the defendant is brought.

Fed.R.Crim.P. 4(d)(4). To the extent these directives seek to impose

additional notice requirements on any arresting office, other than those set

forth in the Federal Rules, they are inconsistent with Rule 4(d)(4) and should

be rescinded. These directives may be quite burdensome if the defendant is

arrested in a distant jurisdiction and the arresting officer is not aware of the V
requirements. r

As a practical matter, it may be very helpful for the arresting

officer, who is obviously the first to know of the defendant's arrest, to provide K

notice to others who will be involved in processing the defendant through the

court system. Accordingly, it is recommended that the Advisory Committee

on Criminal Rules examine these rules to see if their substance should be

incorporated into the existing Federal Rules.

Rule 5. Initial Appearance Before the Magistrate Judge

Three jurisdictions have local rules concerning the defendant's C

initial appearance before the magistrate judge. Rules in two of these districts

should remain subject to local variation. In addition, one district court has a

rule that may conflict with existing law and another court has a rule that

repeats existing law.

An order in the Eastern District of Texas requires that the date of

arrest of a defendant be established at the first appearance in response to

'FJ
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V each warrant served upon the defendant. E.D.Tex. 92-11. This directive is

appropriate as a local rule.
F

Two provisions in the rules of the Eastern District of Michigan

should also remain subject to local variation. There is a requirement that the

L United States attorney provide the relevant papers to the magistrate judge at

the initial appearance. E.D.Mich. 205.1(c). Another directive explains that a

defendant, appearing voluntarily, must report to pretrial services and the

marshal's office before the defendant's initial appearance in court. E.D.Mich.

205.1(b). Although appropriate as a local directive, there may be a notice

concern for those defendants who are unrepresented by counsel and who

would be unaware of the local rule requirement.

The District of Arizona has an order allowing video conferencing of

initial appearances when elected by the defendant and permitted by the

magistrate judge.2 D.Ariz. GO 190. This directive may be appropriate as a

local rule. This directive also permits video conferencing of arraignments.

The Ninth Circuit has rejected the use of video conferencing of arraignments

in the District of Arizona pursuant to this order. See Valenzuela-Gonzalez v.

United States District Court for the District of Arizona, 915 F.2d 1276 (9th

Cir. 1990).

One provision simply repeats the applicability of Federal Rule 5 and

is, therefore, unnecessary. E.D.Mich. 205.1(a).

Rule 5.1. Preliminary Examination

L Three districts have local rules concerning the preliminary

I V examination. Two of the courts have rules that should remain subject to local

2 This order was dated in 1990 and indicated it was valid for one year. It appears to
continue in force, however, since it was provided by the district court as an existing local
directive.
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variation. The other jurisdiction has a rule that repeats existing law and V
should, therefore, be rescinded.

Rule 5.1 provides that a court may, by local rule, appoint the place

and define the conditions under which the defendant may obtain the

recording of the preliminary examination. Fed.R.Crim.P. 5.1(c)(1). Two

districts have adopted such a rule. One rule indicates that the attorney must [
make arrangements with the magistrate judge for a specific time and place

when the equipment will be available for listening. S.D.Iowa 30. The other F
district court has a local rule which goes further to state that, if the recording

is insufficient for the party's need, the party can make application to the

court for preparation of transcripts of preliminary examinations. W.D.Wash.

5. 1(c).

The other jurisdiction has a local rule that simply indicates that

preliminary examinations are conducted pursuant to Rule 5.1 of the Federal

Rules of Criminal Procedure and 18 U.S.C. §3060. N.D.Ga. 505-2. This rule

repeats Rule 5.1 and is unnecessary.

III. Indictment and Information

Rule 6. The Grand Jury

Eighteen jurisdictions have local rules concerning the activities of

the grand jury. Rules in fifteen of these jurisdictions should remain subject g

to local variation. One court has a local rule that is inconsistent with existing

law. Six jurisdictions have local rules that repeat existing law. Lastly, one
district court has a local rule that is either inconsistent or repetitious. A brief

discussion of these rules, organized according to the sections of Rule 6, LI
follows. p

U_
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(a) Summoning Grand Juries.

Nine jurisdictions have local rules concerning the selection of grand

jurors and alternates. Rules in eight of these courts are appropriate and

should remain local. For example, several jurisdictions have local rules that

indicate when and where a grand jury will be convened. C.D.Cal. 8.2;

S.D.Ind. 10; W.D.N.Car. Order 10/31/75; E.D.Va. 26. Other courts have local

rules that discuss the method of selection of jurors or refer the reader to the

relevant jury selection plan. N.D.Ga. 400-1; W.D.Tex. 6. Still other rules

explain who is responsible for impaneling the grand juries. N.D.Ohio 3:2.1

(chiefjudge or designate); E.D.Pa. 4(a) (emergency judge).

Rules in three of the nine jurisdictions repeat existing law and

should, therefore, be rescinded. For example, two of the jurisdictions have

local rules that indicate that a grand jury will be convened "at such time as

the public interest may require." N.D.Ga. 400-2; see also W.D.N.Y. 35(a).

Such a statement repeats the first sentence of Rule 6(a)(1). See

Fed.R.Crim.P. 6(a)(1). Another rule indicates that extra jurors may be

impaneled when necessary. C.D.Cal. 8.2.2. This directive, in essence,

repeats Rule 6(a)(1) and (g). Fed.R.Crim.P. 6(a)(1), (g). Lastly, one local rule

simply repeats that Federal Rule 6 governs grand jury proceedings.

W.D.N.Y. 35(b).

(b) Objections to Grand Jury and to Grand Jurors.

Two jurisdictions have local rules concerning subsection (b) of Rule

6, and these rules should remain subject to local variation. One of the

directives sets forth the procedure for making pre-indictment challenges to

the grand jury proceedings. S.D.Ind. 10(d). The other rule explains that
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motions for relief from grand jury orders or process are made returnable

before the judge who impaneled the grand jury W.D.N.Y. 35.
..r

(c) Foreperson and Deputy Foreperson.

There are no local rules addressing this topic.

(d) Who May Be Present.

Three jurisdictions have local rules relating to this subsection of

Rule 6. Three of the rules are appropriate as local rules. They describe,

generally, the physical areas used by the grand jury and who is allowed near

these areas. N.D.Ga. 400-5; N.D.Ind. 108.1; E.D.Tex. GO 91-5. A portion of

the local rule from the Northern District of Georgia, however, simply repeats V

Rule 6(d) and should be rescinded. N.D.Ga. 400-5; see Fed.R.Crim.P. 6(d).

(e) Recording and Disclosure of Proceedings.

Twelve jurisdictions have local rules relating in some way to the V
secrecy of grand jury proceedings. Rules in five of the district courts should

remain subject to local variation. Rules in seven of the jurisdictions repeat

existing law. Rules in three of the district courts are inconsistent with

existing law.

Directives in three jurisdictions require that juror data be

maintained in confidence. C.D.Cal. 8.5; D.N.Dak. 8(B); E.D.Tex. GO 92-5.

These rules are appropriate supplements to subsection (e) and are authorized

by the Plan for Random Jury Selection. See 28 U.S.C. §1863. There are rules

concerning how confidentiality of grand jury documents will be maintained.

M.D.N.Car. SO 11; E.D.Pa. 4(b); E.D.Tex. GO 94-9. A local rule in the

Eastern District of Michigan requires that a party prepare a motion for

sealing papers before the grand jury. E.D.Mich. 206.1(c). An order in the V

' I
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Eastern District of Texas sets forth the circumstances under which

indictments may be sealed. E.D.Tex. GO 93-3. These rules are also

appropriate as local rules.

Six jurisdictions have local rules that repeat existing law. For

L example, two jurisdictions have local rules repeating that grand jury

proceedings are secret. C.D.Cal. 8.3; D.D.C. 302. These rules repeat the

general language of Rule 6(e)(2). Fed.R.Crim.P. 6(e)(2). There are also rules

l - stating that grand jury materials are kept under'seal. N.D.Ga. 400-4;

S.D.Ind. 10(c); E.D.Mich. 206.1(b). These rules repeat Rule 6(e)(6).

Fed.R.Crim.P. 6(e)(6). The local rule from the Southern District of Indiana

V also explains that grand jury materials are given a miscellaneous docket

number for confidential filing. This information is unnecessary in a local rule

r since the directive, to the extent it intends to require particular behavior,

only requires that behavior of a court clerk. This type of mandate is better

placed in an internal operating procedure since it does not regulate attorney

conduct in any way. Another district court has a rule that repeats Rule

6(e)(1), that grand jury proceedings are recorded. W.D.Wash. 6. All of these

rules should be rescinded.

A rule in the Eastern District of Pennsylvania either repeats Rule

6(e)(2) or is inconsistent with that Federal Rule. E.D.Pa. 4(c). The local rule

sets out detailed requirements and explanations for how disclosures

concerning the activities of the grand jury are made. Id. To the extent this

rule simply paraphrases Rule 6(e)(2), it is repetitious and should be

rescinded. To the extent it sets forth more requirements for secrecy than

what is already set forth in that Federal Rule, it is inconsistent with Rule

6(e)(2) which states: "No obligation of secrecy may be imposed on any person

i* except in accordance with this rule." Fed.R.Crim.P. 6(eX2).

r
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I-I

One local rule indicates that all indictments "shall not be made
public" until the defendant is apprehended or appears in response to a
criminal summons. D.Mont. 345-1. This local rule is inconsistent with the
statement in Rule 6(e)(4) allowing the indictment to be kept secret perhaps
longer. Fed.R.Crim.P. 6(e)(4). It states that indictments may be kept secret-
"until the defendant is in custody or has been released pending trial." Id. To
the extent the local rule only paraphrases Rule 6(e)(4), it is repetitious and
unnecessary.

(I) Filing and Return of Indictment.

Two rules exist which state that the return of the indictment is to
the magistrate or emergency judge (E.D.Pa 4(e)) or to a judge (D.Utah 303).
These Xules are appropriate supplements to subsection (f). Fed.R.Crim.P.

6(f). One of these rules, however, explains the duty of the magistrate judge in
filing material. D.Utah 303. Because this portion of the rule does not
regulate attorney behavior, its content is probably better omitted from a local
rule and, instead, may be set out in a guide for magistrate judge conduct or
some other internal operating procedure. r

(g) Discharge and Excuse.

Three jurisdictions have rules explaining, generally, who supervises K
or discharges a grand jury. C.D.Cal. 8.1, 8.4 (chiefjudge or designate);

E.D.Mich. 206.1(a) (chiefjudge or designate); N.D.Ohio 3:2.2 (miscellaneous
docket clerk). These rules are appropriate as local rules. One of these courts 7
has a local rule permitting the extension of the service of the grand jury.
C.D.Cal. 8.1.4. This rule repeats Rule 6(g) and 18 U.S.C. §3331(a) and
should, therefore, be rescinded. v
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Rule 7. The Indictmnent and the Information

Two jurisdictions have local rules requiring that the United States

L attorney file a "Criminal Designation Form" with each new indictment or

information. N.D.N.Y. 57.1; N.D.Ohio 3:2.3. Both of these rules are

appropriate as local directives.

Rule 8. Joinder of Offenses and of Defendants

Five jurisdictions have local rules or other directives regulating

related criminal cases. Rules in three of the jurisdictions are appropriate as

f local rules. E.D.Cal. 401; N.D.Cal. 320-1, 320-2; E.D.Mich. Samps; S.D.N.Y.

DOB 15, 27. One of the rules requires that the United States attorney's office

file a notice of related case document. E.D.Cal. 401; see also N.D.Cal. 320-1.

One of the district courts provide two sample notices, one explains the

procedure for multiple defendants to join in co-defendant's motions and the

L other explains the procedure for obtaining a separate trial if one of the

defendants inculpates another. E.D.Mich. Samps. One jurisdiction has a

rule that states that motions to consolidate are heard by the judge with the

lowest docket number and another that the consolidated cases are heard at

the place where the earliest case was filed. S.D.N.Y. DOB 15, 27. Another

court has a rule explaining that notice of common defendants or common

offenses must be provided in order to facilitate assignment of the cases.

N.D.Cal. 320-2.

The first sentence of one of the rules in the Southern District of

New York simply repeats that motions to consolidate are regulated by the

Federal Rules. S.D.N.Y. DOB 15. Such a statement is unnecessary.

A rule in the Central District of California explains that the United

L~ States attorney's office must give notice of any matter set forth in a particular

L



Page 16 V
section of a general order. C.D.Cal. 2.3. The portion of the General Order

mentioned in the rule, however, appears to have been deleted from the

General Order. Id. As written, then, the rule serves no effect.

Rule 9. Warrant or Summons Upon Indictment or Information

Four jurisdictions have local rules concerning the issuance of a

warrant or summons upon an indictment or information. One jurisdiction

has a local rule that should remain subject to local variation. The other three

jurisdictions each have directives that repeat existing law. Two of these

courts also have rules that are inconsistent with existing law.

An order in the Western District of Wisconsin sets forth the

procedure used to contact the defendant after a summons has been issued.

W.D.Wisc. Order (2/20/87). This procedure is appropriate as a local directive.

Three local rules repeat portions of Rule 9(a) of the Federal Rules of

Criminal Procedure. Fed.R.Crim.P. 9(a). One of the jurisdictions has a rule

indicating that a warrant or summons will issue upon an indictment. D.Ariz.

4.2. A rule in the District of Utah indicates that a warrant may issue on an

information only if it is accompanied by a written probable cause statement

given under oath. D.Utah 304(a). Another jurisdiction has a rule explaining

the consequences of a failure to appear in response to a summons. C.D.Cal.

4.6. Each of these rules repeats portions of Rule 9(a). Fed.R.Crim.P. 9(a).

There is a rule that repeats, in substance, Rule 9(c)(2), that an

indictment must be returned. C.D.Cal. 3.1. Another rule in this jurisdiction

repeats Rule 9(c)(2), that there must be a return of service. C.D.Cal. 4.4.1.

All of these repetitious rules should be rescinded.

Two jurisdictions have local rules that may be inconsistent with

Rule 9(a). Rule 9(a) indicates that the government attorney decides whether
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iL a warrant or a summons shall issue. eFed'.R.Crim.P. 9(a). If the government

does not make a request, then the court "may issue either a warrant or a

summons in its discretion." Id. One local rule states that a summons will

issue unless the government makes a written request for a warrant. D.Utah

304(a). To the extent this rule precludes the government from making an

oral request for a warrant which will be honored, it is inconsistent with Rule

9(a). Another local rule requires the government "whenever practicable" to

use a summons rather than a warrant. C.D.Cal. 4.5. To the extent this local

rule intends to restrict the discretion of the government in deciding whether

to request a summons or warrant, it is also inconsistent with Rule 9(a).

Another rule in the Central District of California requires that a

copy of the indictment be served along with the summons or warrant.

C.D.Cal. 4.4. Rule 9(b) only requires that the warrant or summons "describe

the offense charged in the indictment or information...." Fed.R.Crim.P.

9(c)(1). To the extent this local rule requires more than the Federal Rule to

effect service of a summons or a warrant, it is inconsistent with Rule 9(b).

TV. Arraignment, and Preparation for Trial

Rule 10. Arraignment

Eleven jurisdictions have local rules relating to the arraignment

process. Rules in ten of these courts should remain subject to local variation.

In addition, four jurisdictions have local rules that repeat existing law. One

court has a local directive that is inconsistent with existing law.

The local rules from the ten district courts that should remain as

local rules cover diverse topics. Two courts have local rules that require the

United States attorney to provide sufficient copies of the indictment to the

clerk to be given to each defendant at the arraignment. D.Ariz. 4.3; E.D.Pa.

I
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8. Two courts have local rules that require the defendant to provide his or F'

her true name at the indictment and provide that the indictment may be

amended to reflect the new name. D.Ariz. 4.4; C.D.Cal. 4.1, 4.2, 4.3. Three

rules allow the magistrate judge to conduct arraignments under certain

circumstances. W.D.N.Y. 33; E.D.Pa. 8; W.D.Pa. 10.1. Two courts have local

rules that explain how arraignments are scheduled. E.D.Mich. 210.1 (United

States attorney responsible for scheduling); N.D.Ga. 505-3 (scheduling occurs

automatically upon filing indictment). Three courts have local rules

explaining who gives notice of the pending arraignment to the defendant.

N.D.Ohio 3:3.1 (notice from clerk); N.D.W.Va. 3.05 (notice from United States

attorney to defendant); S.D.W.Va. 1.02 (notice from United States attorney to

defendant). One of these courts, the Northern District of West Virginia, also

requires the United States attorney to give the clerk a list of all indictments F
upon discharge of the grand jury. N.D.W.Va. 3.05. Lastly, one court requires

defense counsel or, if defendant is unrepresented, the United States attorney

to inform the defendant of the need to go to the Pretrial Services Agency and

the United States Marshals office. E.D.Mich. 210.1.

Two courts have local rules that simply repeat that Rule 10 of the V
Federal Rules of Criminal Procedure governs arraignments. E.D.Mich. 210.0;

E.D.N.Car. 42.01. A portion of the rule from the Eastern District of North

Carolina indicates that arraignments are conducted under "Rule 19(B)(4),

F.R.Crim.P."; this cited rule does not exist. E.D.N.Car. 42.01. Three

jurisdictions have local rules that say that the arraignments will be recorded.

E.D.Mich. 255.1; N.D.Ohio 3:3.2; N.D.Ga. 505-3(c). These rules repeat the

Court Reporter's Act, 28 U.S.C. §753(b), which requires that open criminal V
proceedings be recorded. All of these rules should be rescinded.

t.
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A 1990 directive in the District of Arizona permits video

conferencing of arraignments in the court's discretion.3 D.Ariz. GO 190. The

Ninth Circuit rejected the use of video conferencing of arraignments in the

District of Arizona pursuant to this order. See Valenzuela-Gonzalez v. United

L States District Court for the District of Arizona, 915 F.2d 1276 (9th Cir. 1990).

Accordingly, this general order should be stricken.

Rule 11. Pleas

Nineteen jurisdictions have local rules relating to pleas and plea

agreements. Rules in all of these courts should remain subject to local

variation. In addition, rules in two of the jurisdictions repeat existing law. A

rule in one jurisdiction appears inconsistent with Rule 11 and should,

therefore, be rescinded.

All of the rules except one relate specifically to the plea agreement

procedure set forth in Rule 11(e) of the Federal Rules of Criminal Procedure.

Fed.R.Crim.P. 11(e). Five of the jurisdictions have local rules that set forth

L the format for plea agreements submitted before the court and the procedure

for their acceptance. M.D.Ala. 31 (plea agreement must be placed on consent

L docket); N.D.Cal. 315-2 (questionnaire completed by defendant and signed in

open court if court accepts plea); D.Colo. 40.1 (written notice of plea

agreement at least ten days before Monday of week set for trial); N.D.Ga.

505-4 (procedure for acceptance of plea of nolo contendere); D.Utah 310(a)

go (plea agreement in writing and accompanied by written stipulations of fact

L relevant to sentencing). Three other courts have local rules that provide

U 3 This order was dated in 1990 and indicated that it was valid for one year. It appears to
continue in force, however, since it was provided by the district court as an existing local
directive.

L'
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similar procedures for those defendants seeking to change pleas. N.D.Cal.

315-1; N.D.N.Y. 11.1; D.P.R. 414. All of these rules should remain local.

Sixteen jurisdictions have documentation relating directly to the

content of the plea agreement. One of these courts sets out the criteria in a

local rule<. D.Haw. 360. The other courts rely, instead, on a sample or form

plea agreement or a sample plea questionnaire. E.g., D.Colo (plea

agreement); D.P.R. (plea agreement); D.Utah (plea agreement). These plea

documents take on several different forms. Some of them are in the first

person, in a narrative form; others are in the third person, also in a narrative

form; still others are in a question and answer format. They cover a wide

range of topics such as the following:

1. Charges.

2. Nature of the charges and the elements of the crime.

3. Possible defenses to the charges.

4. Whether English is the defendant's native language.

5. Education level of the defendant.

6. Agreements made by the defendant.

7. Agreements made by the government.

8. Factual basis for the plea.

9. Reasonable doubt standard which the government must
meet.

10. Fact that defendant need not testify and no negative
inference can be drawn from a refusal to testify.

11. Potential sentence including possible enhancements of
the sentence.

12. Effect of this plea agreement on current probation or
parole.

13. Applicability of any forfeiture provision.
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C 14. Waiver of rights.

15. Fact that court may question defendant in open court
and defendant must answer honestly.

16. This is entire agreement.

17. Court not a party.

18. Presentence report will help determine sentence.

19. If charges will be dismissed in agreement, statement as
to whether remaining charges adequately reflect seriousness
of behavior and why dismissal will not undermine purposes
of sentencing.

These topics are appropriately the subject of local rulemaking if a

court chooses to incorporate them into a local rule. It may be preferable to

have one local rule with all relevant plea agreement topics set forth than to

have multiple plea agreements in one district court, each outlining an

individual judge's preferences. This is particularly true given that the

rulemaking process will allow many constituencies an opportunity comment

L on the substance of the local rule.

Two of the courts have local rules that repeat portions of Rule 11 of

the Federal Rules of Criminal Procedure. W.D.Okla. 41 (plea agreement

L shall be as set forth in Rule 11(e)); N.D.Tex. 9.3 (says court not under

obligation to accept plea agreement as already acknowledged in Rule 1 1(e)(2),

L (3), and (4)). These rules should be rescinded.

One court has a paragraph in a local rule entitled "Plea Bargain

Arrangements" that is, at least arguably, inconsistent with section (d) of Rule

11 which requires that a plea be voluntary. M.D.Ala. 31; see Fed.R.Crim.P.

11(d). The paragraph reads:

This Court is unanimously of the opinion that attorneys,
whose professions must ultimately suffer from excessive

I V expenses or litigation, must accept the burden of attempting
LI to limit such expenses. In unusual cases, this court will
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invoke the provisions of the statute providing that the Court
may assess the costs of frivolous litigation, including the jury
expense, against attorneys causing the same.

M.D.Ala. 31.

The mere existence of this provision may influence an attorney to push

a plea agreement even though that attorney may not think the case

merits an agreement in order to avoid personal sanctions. Such a

result is inconsistent with Rule 11, in its entirety, and with section (d),

specifically, both of which stress the voluntary nature of any plea

agreement.

Rule 12. Pleadings and Motions before Trial; Defenses and Objections

Twenty-eight courts have local rules relating to pretrial motions

and pleadings. All of the courts have rules that should remain subject to local
variation. In addition, the Advisory Committee on Criminal Rules may want

to consider whether the topics addressed in local rules in two jurisdictions

should be incorporated into the Federal Rules of Criminal Procedure. Six

courts have directives that repeat existing law. Lastly, one local rule is

inconsistent with the language of Rule 12.

Rule 12 requires that certain motions be made prior to trial or be

deemed waived. Fed.R.Crim.P. 12(a) and (f). Section (c) of Rule 12 provides

that the court may, by local rule, set a time for the making of pretrial motions

and, if needed, a hearing date. Id. at (c). All of the courts have rules that

supplement this Federal Rule. Generally, the local rules establish the times
for filing and hearing pretrial motions. E.g., N.D.Cal. 320-3 (not less than

fourteen nor more than twenty-one days after arraignment); D.Haw. 325
(between fortieth and fiftieth days following arraignment); E.D.Ky. 6 (within 7
eleven days after arraignment); N.D.Ind. 109.1 (dates set at arraignment). UJ
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Other rules explain what documentation must accompany the pretrial

motion. E.g., C.D.Cal. (declaration in support); E.D.Pa. 11 (factual statement

and list of authorities); W.D.Pa. 12.1 (memorandum with reasons and legal

support). All of these rules are appropriate.

Rule 12(b) lists those motions which must be raised prior to trial or

be deemed waived:

(1) Defenses and objections based on defects in the
institution of the prosecution; or
(2) Defenses and objections based on defects in the
indictment or information ...; orv (3) Motions to suppress evidence; or
(4) Requests for discovery under Rule 16; or
(5) Requests for a severance of charges or defendants under
Rule 14.

Fed.R.Crim.P. 12(b).

Two district courts have local rules stating that the defense of

entrapment must also be raised through a pretrial motion. M.D.Ala.

30; S.D.Ga. 212.2. There is case law indicating that a defense of

outrageous government involvement may implicate due process

concerns by challenging the institution of the prosecution itself so that

a pretrial motion is appropriate. See United States v. Wylie, 625 F.2d

1371, 1377 (9th Cir. 1980) cert. denied 449 U.S. 1080 (1981), and cases

L cited therein; see also United States v. Washington, 705 F.2d 489, 495

FD (D.C.Cir. 1983); United States v. Numez-Rios, 622 F.2d 1093 (2d Cir.

XIL- 1980). The Advisory Committee may want to consider whether a claim

of entrapment should be raised by pretrial motion so that the court can

determine whether the alleged government misconduct rises to the

level of excessive or outrageous government involvement. If so, an

amendment to Rule 12(b) would be appropriate.
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Six courts have rules that repeat various portions of Rule 12 or Rule

49 of the Federal Rules of Criminal Procedure. Fed.R.Crim.P. 12, 49. For

example, several jurisdictions have rules repeating Rule 12(f), requiring that

the pretrial motions be made or they are lost. E.g., N.D.Ga. 515-2; E.D.Va.

27. Some courts have rules that repeat the list of motions set forth in Rule

12(b) that must be raised prior to trial. E.g., E.D.Va. 27; D.Nev. 320. Lastly,

some courts have rules that repeat Rule 49(a), that motions must be served

on the parties. E.g., S.D.Tex. 7; N.D.W.Va. 3.06(b). These rules are

unnecessary.

One local rule indicates that a pretrial motion is called a "written

pleading". M.D.Ala. 30. Rule 12(a) indicates that "pleadings" consist only of

the indictment, information, and the please of not guilty, guilty, and nolo

contendere. Fed.R.Crim.P. 12(a). The language in this local rule, then, is ;

inappropriate.

Rule 12.1. Notice of Alibi

Only one jurisdiction has a rule concerning defendant's notice of an V
intent to rely on a defense of alibi. D.Nev. 315(e). This local rule provides

that the defense must serve notice of such a defense "within 2 weeks after C

arraignment." Id. Rule 12.1 of the Federal Rules of Criminal Procedure

requires the defendant to serve such a notice "within ten days" after receiving

a written demand from the government stating the time, date, and place at

which the offense was committed" or at such different time as the court may

direct." Fed.R.Crim.P. 12.1(a). The local rule is inconsistent with the Federal L
Rule because it is not clear that the arraignment will establish the time, date,

and place at which the offense was committed sufficiently to trigger the

notice requirement of Rule 12.1. To the contrary, Federal Rule 12.1 2
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anticipates that the arraignment will be insufficient by requiring that the

government make a separate "written demand" setting forth the "time, date,

and place at which the alleged offense was committed." -Fed.R.Crim.P.

12. 1(a).

Even if the arraignment does provide enough specificity to trigger

p the notice requirement of Rule 12.1, this local rule is still problematic.

Arguably, the "different time" suggested by the Federal Rule is one

determined on a case-by-case basis by the court and not by a local rule

affecting all cases. Imposing a different time by local rule, then, is

L inconsistent with Rule 12.1. Lastly, to the extent that this local rule

precludes a defendant in a particular case from seeking a time within which

v to serve a notice of alibi which is later than two weeks after the arraignment,

IJ it is inconsistent with Rule 12.1.

Rule 12.2. Notice of Insanity Defense or Expert Testimony of Defendant'sL
Mental Condition

L Two jurisdictions have rules concerning defendant's notice of

mental incompetency. D.Nev. 315(e); D.Ariz 4.12. These local rules provide

that the defense must serve notice of such a defense either "within 2 weeks

after arraignment" (D.Nev. 315(e)) or within fifteen days after arraignment

(D.Ariz. 4.12). Rule 12.2 of the Federal Rules of Criminal Procedure requires

the defendant to notify the government in writing of an intention to rely on

the defense of insanity "within the time provided for the filing of pretrial

motions or at such later time as the court may direct".... Fed.R.Crim.P.

C 12.2(a). These rules are appropriate supplements to Federal Rule 12.2.

One of these local rules provides that for good cause shown the

court may permit filing such a notice after the fifteen-day time limit. See
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D.Ariz. 4.12. The Federal Rule provides that the court may direct a "ater

time" for filing the notice. To the extent that the other local rule, which

requires that the notice be provided within two weeks of the arraignment, L
precludes a defendant in a particular case from seeking a "later time", it is

inconsistent with Rule 12.2. See D.Nev. 315(e).

Rule 12.3. Notice of Defense Based Upon Public Authority

There are no local criminal rules directly relating to this Federal

Rule.

Rule 13. Trial Together of Indictments or Informations U
Four jurisdictions have local rules concerning the procedure used to

determine if a case is a related case and how such a case will be assigned.

D.Colo. 7.1(D), GO 1993-5; E.D.N.Y. DOB 50.3; W.D.Okla. 8; D.Utah 107(b).

For example, two of the rules require that the United States attorney notify

the clerk, in writing, that an action is related to a previously filed case.

D.Colo. GO 1993-5; W.D.Okla. 8. If related, then the case is assigned to the

same judge. Id. If a motion to consolidate is filed, the judge who will decide

the motion is the judge assigned to the case with the oldest docket number.

D.Colo. 7.1(D). E.D.N.Y. DOB 50.3; W.D.Okla. 8. In another jurisdiction,

either judge may hear a motion to consolidate but, if consolidated, the case

will be heard by the judge assigned to the case with the oldest docket

number. D.Utah 107(b). These rules are appropriate as local directives.

Rule 14. Relief from Prejudicial Joinder

One court has a sample order to participants in multiple defendant

cases indicating that the government must, within ten days from the date of

the order, indicate whether the government intends to proffer a post-arrest V
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X statement from one defendant,,which may inculpate another defendant, so

that the court has the opportunity to determine the need for separate trials of

the accused individuals. E.D.Mich. Samp. Such an order is appropriate

pursuant to Rule 14.

Rule 15. Depositions

Las ' Two jurisdictions have local rules that specifically indicate that

v depositions not be filed in a criminal case. N.D.Tex. 6.1; W.D.Tex 15, 49.

These rules are inconsistent with Rule 15 of the Federal Rules of Criminal

Procedure and should, therefore, be rescinded. Fed.R.Crim.P. 15. Rule 15

explains that depositions "shall be taken and filed in the manner provided in

civil actions except as otherwise provided in these rules .... " Fed.R.Crim.P.

15(d). The applicable civil rule is Rule 5(d) which states that "the court may

UJ on motion of a party or on its own initiative order that depositions ... not be

Bfiled unless on order of the court or for use in the proceeding." Fed.R.Civ.P.

5(d). The use of a court order in this Rule refers to an order made in an

individual case and not a standing order or local rule applicable to all cases.

This interpretation is established by the Advisory Committee Notes and the

Federal Rules of Civil Procedure. To interpret this language otherwise would

thwart the intent of the Advisory Committee that discovery materials should

generally be accessible.

Further, the language in the Advisory Committee Notes indicates

that the Advisory Committee intended in Rule 5(d) that filing be the norm

and that non-filing only be permitted in particular cases. The Advisory

Committee Notes to the 1980 Amendments state that the requirement of

filing is

subject to an order of the court that discovery materials not
be filed unless filing is requested by the court or is effected by
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parties who wish to use the material in the proceeding.

Fed.R.Civ.P. 5 Advisory Committee Notes to 1980
Amendments (emphasis added). Li

The Advisory Committee used similar language in its 1970

Amendments and clearly intended to refer to orders made in individual

cases. The Advisory Committee amended Rule 5(a) in 1970 to permit

that discovery papers and pleadings be served on all parties "unless LJ

the court orders otherwise." Fed.R.Civ.P. 5(a). the Advisory 7
\ ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~JCommittee Notes to this Amendment state:

Discovery papers may be voluminous or the parties
numerous, and the court is empowered to vary the
requirement if in a given case it proves needlessly onerous.

Fed.R.Civ.P. 5 Advisory Committee Notes to 1970
Amendments (emphasis added).

Rule 5(d), as it currently reads, requires that a court issue an order e

that discovery not be filed in each case. This rule, read in conjunction with

Rule 15 of the Federal Rules of Criminal Procedure, regulates the filing of

depositions in criminal proceedings. A local rule permitting routine non-

filing of depositions is inconsistent with these Federal Rules.

Rule 16. Discovery and Inspection

Thirty-eight jurisdictions have local rules concerning discovery in C

criminal actions. Rules in all of these courts should remain subject to local

variation. Rules in eight district courts may be helpful to all of the district

courts; accordingly, it is recommended that the Advisory Committee on

Criminal Rules consider incorporating the procedure reflected in these rules

in a Federal Rule. In addition, rules in eighteen of the jurisdictions repeat V
existing law and should be rescinded. Lastly, a rule in one of the courts is

inconsistent with other Federal Rules. -

L
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Rule 16 of the Federal Rules of Criminal Procedure explains, in the

main, the procedure for the parties to obtain discovery and what material

may actually be discovered. Fed.R.Crim.P. 16. All of the courts have local

rules that appropriately supplement this Federal Rule. For example, most of

the rules provide a time limit within which discovery must be completed or a

general schedule for completing each phase of discovery. E.g., N.D.Ga. 520-1

(discovery made available by prosecution at arraignment and by defendant at

least twenty-one days before trial); D.Wyo. 103 (discovery made available by

prosecution within seven days of arraignment); E.D.Mich. SO 90-AO-010

(within ten days of arraignment, parties meet to confer and prosecution

provides discovery). Many of the rules explain the procedure the government

may use to decline a discovery request from the defendant. E.g., W.D.Pa.

16.1; D.N.J. Sample Order; E.D.Pa. 9. Some of the other rules set forth the

required contents of any motion to compel. E.g., E.D.Tex. Sample Order.

Eight jurisdictions have local rules requiring that the parties meet

to confer about discovery disputes before any motion is filed. E.g., E.D.La.

2.11; D.P.R. 409; D.Vt. 2. Several of the rules also require that the moving

party file a certification explaining that such a conference occurred or setting

forth the reasons why such a conference did not occur. E.g., E.D.N.Y. 3;

S.D.N.Y. 3. These rules are appropriate supplements to Rule 16. There are

directives in the Federal Rules of Civil Procedure that require a conference

and a certification before a motion for a protective order or a motion to compel

is filed. Fed.R.Civ.P. 26(c), 37(a)(1). The Advisory Committee on Criminal

Rules may want to consider a similar amendment to Rule 16.

The rules in eighteen of the courts repeat portions of Rule 16 of the

Federal Rules of Criminal Procedure. Fed.R.Crim.P. 16. Most of them repeat

subsections (a)(1) and (b)(1) of Rule 16, describing what information is subject
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to disclosure. E.g., N.D.W.Va. 3.06(d); D.Conn. Appendix; D.Haw. 320-1.

Others repeat section (c) of Rule 16, explaining that the parties are under a

continuing duty to disclose. E.g., S.D.Ga. 212.4; S.D.Ind. Sample Order;

E.D.N.Car. 43.00. Still others repeat portions of section (d), that protective

orders may be granted and that sanctions may be imposed for failure to

comply with a discovery request. E.g., E.D.Pa. 9; E.D.Wash. Sample Order;

E.D.Cal. 440.

This repetition may be quite problematic. Frequently, the local

rules paraphrase the Federal Rule. To the extent the different language is

interpreted to mean something different than what is meant by the Federal

Rule, the local rule may actually be inconsistent with the Federal Rule. At a

minimum, such variance may lead to confusion. In addition, sometimes the

local rules repeat only portions of the Federal Rule. It is unclear to someone

reading the local rule what the effect of the omission may be. Such a gap may

only mean that a practitioner should look to the Federal Rule for the

remainder; on the other hand, it may mean that the omitted material is not

relevant to practice in the particular district. Lastly, it is unnecessarily

cumbersome to simply repeat the Federal Rule, or a large portion of it, in a

local rule. It is unwieldy to reproduce, distribute, and read local rules that

repeat Federal Rules.

Many jurisdictions provided sample orders used for discovery.

While these orders do not purport to be local rules, the reasons to avoid

repetition within them is the same. An order with a reference to Rule 16

disclosures would be preferable to an order with three or four pages reciting

portions of that Rule.

One court has a local rule stating that discovery material is not to

be filed. E.D.N.Car. 3.08. As discussed above, nonfiling of discovery is
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inconsistent with Rule 5(d) of the Federal Rules of Civil Procedure and Rule

15 of the Federal Rules of Criminal Procedure. See discussion at Rule 15,

supra.

Rule 17. Subpoena

Thirteen courts have local rules concerning the use of subpoenas.

L Rules in all of these jurisdictions should remain subject to local variation.

Rules in five of the courts repeat existing law. Lastly, rules in three of these

L district courts are inconsistent with existing law.

All of the courts have local rules that are appropriate supplements

to Rule 17 of the Federal Rules of Criminal Procedure. For example, many

L rules explain the required procedure for a defendant who is unable to pay the

witness fee to obtain a subpoena in blank for a witness. E.g., C.D.Cal. 7.1;

E.D.Mich. 217.1; N.D.N.Y. 17.1. Some of these rules also require that all

subpoenas be served within a set time before the proceeding to provide the

marshal with sufficient time for service. E.g., E.D.N.Car. 47 (seven days

before Monday of week in which case is set for trial); E.D.Pa. 35 (five days

before trial.

L Five jurisdictions have local rules that repeat existing law. One

rg court has a rule that repeats section (f) of Rule 17, that there be an order to

take a deposition before the subpoena issues. N.D.N.Y. 17.1. Another rule

repeats section (d) of Rule 17, that service of a subpoena may be by the

marshal. E.D.Mich. 217.1(c). Three courts have rules that repeat portions of

LI Rule 17 as well as a portion of Title 28 concerning the payment of fees.

P" E.D.La. 5.12; M.D.La. 5.12; W.D.La. 5.12; see Fed.R.Crim.P. 17; 28 U.S.C.

L §§1825. Rule 17(d) and section 1825(c) of Title 28 both indicate that, upon

service of the subpoena, the witness fees need not be tendered if the subpoena

L
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is issued in behalf of the United States. Fed.R.Crim.P. 17(d); 28 U.S.C.

§1825(c). The local rules repeat this statement and are, therefore,

unnecessary. C

Three jurisdictions have rules that are inconsistent with Rule 17 r
and section 1825 of Title 28. E.D.La. 5.12; M.D.La. 5.12; W.D.La. 5.12. Rule

17 provides that service is made by delivering a copy of the subpoena to the

person served along with the witness fee and mileage. Fed.R.Crim.P. 17(d).

The Rule further provides that fees and mileage need not be tendered to the l

witness if the subpoena was issued in behalf of the United States. Id. If a

subpoena is issued in behalf of a defendant who cannot pay, the fees "shall be

paid in the same manner in which ... fees are paid in case of a witness
LJ

subpoenaed in behalf of the governinent." Id at (b). Section 1825 explains

that witness fees for subpoenas issued in behalf of defendants unable to pay

are paid by the marshal. 28 U.S.C. § 1825(b). The three local rules indicate

that it is

the duty of the person provoking the issuance of any 7
subpoena for a witness to cause to be tendered to the witness LJ
at the time of service of the subpoena..., one day's attendance
fee and ... mileage... and ... the daily attendance fee for each
day he or she is required to attend said trial or hearing.

E.D.La. 5.12; M.D.La. 5.12; W.D.La. 5.12.

To the extent these local rules do not permit defendants who are

unable to pay the fees and mileage from obtaining service of L
subpoenas, they are inconsistent with the Federal Rules and Title 28.

Rule 17.1. Pretrial Conference

Thirty-two district courts have rules relating to pretrial L
conferences. Rules in all of these jurisdictions should remain subject to local

variation. A rule in one court repeats existing law and should be rescinded.
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The rules in all the jurisdictions cover essentially one or more of theL
following broad topics: the agenda for discussion at the pretrial conference;

L. the dates and time limits for various motions, discovery, and other activities;

and the development and issuance of the pretrial- order. E.g., N.D.Ga. 520-2

(agenda consists of many items, a date for the hearing is determined, and

pretrial order prepared at end of conference); D.Haw. 340 (same); N.D.N.Y.

17.1. 1 (list of agenda items). The agenda for the pretrial conferences consistsm
of the following topics:

1. Production of statements under Rule 26.2 of the Federal
Rules of Criminal Procedure

2. Production of grand jury testimony.

L 3. Stipulation of facts.

4. Appointment of court interpreters.

5. Severance of trial.

L 6. Exchange of witness lists.

7. Pretrial resolution of evidence issues.

8. Preparation of trial briefs for problematic issues.

9. Submission of jury instructions.

10. Submission of voir dire questions.

1 11. Dates for completion of discovery.

12. Exhibit lists.
L

13. Trial date.

In addition, three of the jurisdictions have local rules suggesting the

FE use of settlement conferences in complex criminal cases. S.D.Cal. GO

L 39; C.D.Cal. 14; D.Mont. SO 6. All of these rules are appropriate as

l ~ local directives.

LI
r
L
K
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The rule in the Western District of Oklahoma states, basically, that

the court may consider matters at a pretrial conference that will promote a

fair trial. W.D.Okla. 17(G). This rule repeats Rule 17.1 that indicates that L

the court may "consider such matters as will promote a fair and expeditious

trial." Fed.R.Crim.P. 17.1. The local rule is unnecessary.

V. Venue K
Rule 18. Place of Prosecution and Trial L

Five jurisdictions have local rules concerning intradistrict venue of

criminal actions. Rules in all of these courts are appropriate as local rules.

In addition, one jurisdiction have a rule that repeats existing law.

One rule indicates that cases should be filed in the division where

the offense was allegedly committed. N.D.Ga. 105-3. That same rule

provides that papers from proceedings such as the arraignment or

sentencing, which may occur in a different place, are transferred and held

where the case was originally filed. Id. Another jurisdiction has a rule L
indicating that the government may file a case in either division if the alleged

offense was committed in more than two. D.Nev. 110-2. Another court has a

rule providing that a motion may be filed seeking an intradistrict transfer if

it is made during the time permitted for submission of all other pretrial

motions. W.D.Wash. 18. One jurisdiction has a local rule indicating that all

criminal actions are filed in one division and can then be transferred to

another location within the district upon a motion or stipulation. E.D.Cal.

402. Lastly, one court has a rule indicating that an appeal to the district

court of a decision from a magistrate judge must be made within the same LJ
division. D.N.Dak. 7(B). r
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A rule in the District of North Dakota repeats the applicability of

the Federal Rules of Criminal Procedure to determinations concerning the

place of prosecution and trial. This rule repeats, generally, Rule 18 of the

Federal Rules of Criminal Procedure and should, therefore, be rescinded.

Rule 19. Transfer Within the District (Rescinded)

cJ There are no local criminal rules directly relating to this topic.

Rule 20. Transfer From the District for Plea and Sentence

r Three jurisdictions have local rules concerning interdistrict

transfers. N.D.Ga. 505-1(b); N.D.N.Y. 20.1; D.Utah 311. The local rule in ther District of Utah explains that the United States attorney, after receiving a

request for such a transfer from a defendant, must notify the clerk of this

request and of whether the particular defendant is also a named defendant in

a case currently pending in Utah; the United States attorney must also

promptly process the transfer documents. D.Utah 311. The delegation of

these tasks to the United States attorney is appropriately accomplished

through local rulemaking.

The other two jurisdictions have rules that simply repeat existing

law. One of the rules repeats the applicability of Rule 20 of the Federal Rules

of Criminal Procedure. N.D.Ga. 505-1(b). The other rule repeats existing law

explaining that the defendant may consent in writing to a trial of a

misdemeanor before a magistrate judge. N.D.N.Y. 20.1; see 18 U.S.C. §3401.

Rule 21. Transfer From the District for Trial

There is only one court with a rule relating to the procedure used
when a person is removed from one district to another. D.Utah 312.

L Specifically, this directive requires that the United States attorney or

F-i
L.
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marshal give notice to the magistrate judge that a person is being removed to

the District of Utah; it also explains that the clerk must obtain the relevant

documents. Id. This rule is appropriate as a local rule.

Rule 22. Time of Motion to Transfer

One jurisdiction has a local rule requiring that a motion for change

in venue "be made within the time allowed for filing pretrial motions under L.
these rules." W.D.Wash. 22. This rule is inconsistent with Rule 22 and C

should, therefore, be rescinded. Fed.R.Crim.P. 22. Rule 22 requires that

such a motion be made "at or before arraignment or at such other time as the 7

court or these rules may prescribe. Id. The Rule anticipates that decisions

about venue will be made early, sufficiently before the case is prepared for J

trial so that the expense and time of preparing again, in a different court

after transfer, will not occur. See generally United States v. Polizzi, 500 F.2d

856 (9th Cir. 1974), cert. denied 419 U.S. 1120 (1975). The Federal Rule i

recognizes that, in certain situations, a motion for transfer could not be made

at or before the arraignment. Accordingly, the Rule gives the court discretion Li
to prescribe a later time. Such discretion must be exercised on an individual C

basis, and not by local rule, or the provision loses force. A local rule setting a

different time limit in all cases still misses those cases that require individual

attention. For example, a motion to transfer may be made after the time for

filing pretrial motions has expired and still be timely in the particular K
circumstances of the case. This situation is ignored by the local rule.

JF
(I
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VI. Trial

Rule 23. Trial by Jury or by the Court

L Nine courts have local rules relating to Rule 23. One of these rules

is appropriate as a local rule. Five rules repeat Rule 23. The other three

rules are inconsistent with existing law.

{7 The rule in the Western District of Pennsylvania explains that the

r" court, in a nonjury case, may direct the parties to submit findings of fact and

conclusions of law with appropriate record and exhibit references. W.D.Pa.

23.1. This is appropriate instruction to parties.

Two jurisdictions have local rules that simply repeat the

L applicability of Rule 23. N.D.Ga. 525-2; W.D.N.Y. 35A. Other rules repeat

that juries shall consist of twelve members. D.N.H. 31(a); N.D.Tex. 8.2(d);

L D.Utah 113. These rules are unnecessary.

Two rules explain that trial by jury is available only for those

crimes carrying a maximum penalty of imprisonment for six months or a fine

of $500 or both. E.D.La. 13.01; W.D.La. 13.01. These rules seem to allow

jury trials in more situations than currently anticipated by the Supreme

Court. See Blanton v. City of North Las Vegas, 489 U.S. 538, 109 S.Ct. 1289,

103 L.Ed.2d 550 (1989). In Blanton, the Court explained that Congress' most
LJI~~~~~~~~~~,

recent definition of a "petty" offense consisted of a prison sentence of six

L months or less or a fine of up to $5,000 and not $500 as it had been

r previously. Id. at 544 citing 18 U.S.C. @1 (1982 ed., Supp. IV). Under this

view, a jury trial would be available only for crimes carrying a maximum

7 penalty of imprisonment for six months or a fine of $5,000.

A rule in one court conflicts with Rule 23(b). E.D.Cal. 162. Rule

7 23(b) requires that a jury consist of twelve persons unless
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the parties ... stipulate in writing with the approval of the
court that the jury shall consist of any number less than 12
or that a valid verdict may be returned by a jury of less than
12 should the court find it necessary to excuse one or more
jurors for any just cause after trial commences. LJ

Fed.R.Crim.P. 23(b). 7
The local rule provides that a jury shall consist of twelve members

'luinless waived by the defendant in writing and in the presence of the L,
Court". E.D.Cal. 162(a). In those situations when the government is 7

unwilling to stipulate to fewer than twelve jurors, this rule would

permit the defendant to unilaterally agree to a smaller jury. Such a

result is inconsistent with Rule 23.

Rule 24. Trial Jurors

Twenty-seven jurisdictions have local rules dealing, in some F
manner, with Rule 24. Rules in twenty-five of these courts should remain'

subject to local variation. In addition, five courts have rules that repeat K
existing law and should be rescinded. Forty-four jurisdictions have Jury

Selection Plans which should also remain subject to local variation.

Most of the rules in twenty-five of the jurisdictions address three

broad topics relating to jurors. Many courts have rules supplementing Rule

24 (a) that explain that the court examines potential jurors and that counsel m

are permitted to submit voir dire questions to the court in advance of the

examination. E.g., D.Mont. 326-1 (questions to be submitted at least one day

in advance); D.P.R. 412 (questions to be submitted no later than three days

before trial); S.D.Ga. 230.1 (questions to be submitted seven days before jury

selection). Other rules require that counsel refrain from any contact with L

jurors before, during, and, sometimes, after trial. E.g., E.D.Ky. 12; m

E.D.Wash. 47; N.D.Tex. 82(e). Still others supplement Rule 24 (b) by L
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explaining how peremptory challenges will be exercised. E.g., D.Ariz. 4.10;

D.N.J. 20; D.N.Dak. 8(D). All of these rules are appropriate.

Four courts have local rules that repeat the applicability of Rule 24

of the Federal Rules of Criminal Procedure. E.D.Cal. 451; N.D.Ga. 525-2;

W.D.N.Y. 35A, N.D.Tex. 8.2(b). Another rule repeats, in large part, the

substance of sections (a) and (c) of Rule 24. D.Mont. 326-1. These rules are

unnecessary.

Section 1863 of Title 28 requires that each district court develop

and use a plan for random jury selection. 28 U.S.C. §1863. The plan must be

approved by a reviewing panel before it becomes operational. Id. Forty-four

courts submitted jury selection plans that have been approved and are

operational. E.g., W.D.Ark. Plan; M.D.Pa. Plan; D.Del. Plan. These plans

L are appropriate supplements to the local rules.

Rule 25. Judge; Disability

There are no local criminal rules directly relating to this Federal

Rule.

Rule 26. Taking of Testimony

There is one rule concerning the responsibilities of counsel.

L W.D.Wash. 26. This rule is appropriate as a local rule. It indicates that

counsel should use a lectern, that counsel should rise when addressing the

court or objecting, and that only one attorney for each party is permitted to

L examine or cross-examine each witness.

Rule 26.1. Determination of Foreign Law

There are no local criminal rules directly relating to this Federal

to Rule.
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Rule 26.2. Production of Witness Statements

Local rules regulating the production of witness statements are

routinely found, if they exist at all, with the local rules regulating discovery

generally pursuant to Rule 16 of the Federal Rules of Criminal Procedure.

Accordingly, the discussion of these local rules is set forth in the discussion of

Rule 16, supra.

Rule 26.3. Mistrial

There are no local criminal rules directly relating to this Federal

Rule.

Rule 27. Proof of Official Record

There are no local criminal rules directly relating to this Federal L

Rule.

Rule 28. Interpreters

Similarly, there are no local rules relating to this Rule.

Rule 29. Motion for Judgment of Acquittal L
Two courts have local rules explaining the general procedure used

to submit a motion for judgment of acquittal pursuant to Rule 29. E.D.Pa. 14;

N.D.W.Va. 3.09. Both of these rules are appropriate supplements to Rule 29.

Rule 29.1. Closing Argument

Four courts have local rules concerning closing arguments. E.D.La.

13.03; M.D.La. 13.03; W.D.La. 13.03; W.D.Wash. 26(a). K
The rules in three jurisdictions are appropriate supplements to this C

Federal Rule in requiring that counsel refrain from arguing law to the jury.

E.D.La. 13.03; M.D.La. 13.03; W.D.La. 13.03. 7

Li
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represents an attempt to reflect an appropriate sequential
order in the sentencing procedures.

Fed.R.Crim.P. Advisory Committee Note of 1994.

Because the new amendments to Rule 32 incorporated much of the

model local rule that was already set forth in the local rule, significant

amounts of the content of the local rules will now probably be

unnecessary. It is difficult to precisely define those portions of the

rules which are repetitious, although that has been done in some

instances. See discussion, infra. Rather, it is suggested that the

district courts review their respective rules in an effort to reduce the

sheet volume of the rules in light of the new amendments.

K Rule 32 explains the procedure, generally, for sentencing

defendants. Fed.R.Crim.P. 32. The Rule sets forth the time limits for

conducting a presentence investigation and submitting a report. Id. at (a)

and 9b). These time limits may be "either shortened or lengthened for good

cause." Id. at (a). The Rule also outlines the contents of the presentence

report, Id. at (b). The Rule explains, generally, the sentencing hearing and

C procedure to impose sentence. Id. at (c). The rule also explains the contents

of a judgment of conviction and the effect of a plea withdrawal on sentencing.

Id. at (d) and (e).

Rules in fifty-one of the district courts are appropriate supplements

to Rule 32. For the most part, these local rules explain that the presentence

report is a confidential report and that there are specified procedures which

must be followed to disclose the report. E.g., W.D.Ark. GO 20; D.Conn. 9;

7 D.Kan. 305. Other rules explain that the presentence report will be deemed

delivered on a particular day. E.g., D.D.C. 311 (either (1) when physically

L delivered, (2) one day after available for inspection, or (3) three days after
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copy mailed); M.D.Fla. 4.12. Still others provide a detailed procedure for [
objecting to the contents of the presentence report. E.g., S.D.Jll. 24.

Rules in nine of the district courts repeat various portions of Rule [
32 and, as such, are unnecessary. E.g., M.D.Ala. (repeats 32(b)(6)); W.D.La.

16 (repeats 32(b)(6)(B)); S.D.Iowa 27 (repeats general applicability of Rule

32).

Rules in five of the courts are either inconsistent with Rule 32 or

repeat it. Rule 32(b)(6)(B) requires the parties to "communicate in writing to

the probation officer, and to each other, any objections to any material

information ......" Fed.R.Crim.P. b)(6)(B). The five jurisdictions have rules

that require objections to be made in a "pleading" which must be entitled
LI"'Position of Parties with Respect to Sentencing Factors' in accordance with

6A1.2 of the Sentencing Guidelines and policy Statements (Oct. 1987)."

M.D.N.Car. SO 20; see also S.D.Ala. SO; W.D.Pa. 32.1; D.Utah 310;

E.D.Tenn. 83.9. The only "pleadings" permitted in criminal proceedings are L.
the indictment, the information, and the pleas. See Fed.R.Crim.P. 12(a). It is Cn

inconsistent to characterize this document, then, as a pleading. In addition,

the Federal Rule is silent as to the form of the document, requiring only that L

it be in writing. It is arguably inconsistent for a local rule to require a

particular form for this document since, presumably, failure to conform to the l
correct format may cause the court to reject the document. To the extent, [
however, that these rules merely require written objections to the

presentence report, they are repetitive and unnecessary. [7
Thirty-six courts have local rules that are inconsistent with existing

law. All of the courts have rules dealing with some of the time limits of Rule L

32. Specifically, these local rules provide for different time limits than those ?

set forth in subdivision (b)(6) of Rule 32 concerning the disclosure of the
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presentence report and making objections to the report. E.g., N.D.Tex. 10.9;

S.D.Ill. 24; M.D.Fla. 4.12.

Rule 32(a) indicates that the time limits set forth in the Rule for

disclosing the presentence report and making objections "may be either

shortened or lengthened for good cause." Fed.R.Crim.P. 32(a). The change in

time limits "for good cause" should be interpreted to refer to a change made in

an individual case and not by local rule. There are many instances in the

Federal Rules of Criminal Procedure where a "good cause" requirement is

imposed which is clearly intended to refer to a discretionary determination

made by the court in an individual case. E.g., Fed.R.Crim.P. 5.1 (government

may move for copy of transcript "for good cause shown"), 12(e) (motions

determined before trial unless court, "for good cause," orders deferral), 15(b)

(court may "for cause shown" change time or place of deposition). These

situations can be contrasted with the instances in the Federal Rules where a

particular procedure may be imposed by local rule. Local rules are used to

set forth a procedure when discretion is unnecessary or undesirable. E.g.,

Fed.R.Crim.P. 5.1 (court may, "by local rule" determine time and place for

providing preliminary examination records), 12(c) (unless provided "by local

rule", the court may establish a pretrial schedule), 49(e) (dangerous offender

notice sealed "as permitted by local rule"). In fact, another portion of Rule 32

draws a distinction between local rules and discretionary decisions made in

an individual case:

The court may, by local rule or in individual cases, direct
that the probation officer not disclose the probation officer's
recommendation, if any, on the sentence.

Fed.R.Crim.P. 32(b)(6)(B).
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In addition, the stated intention of the Advisory Committee on

Criminal Rules is that the time limits of Rule 32 (b)(6) be changed only

on an individual basis:

The amendment to subdivision (a)(1) [now subsection (a)] is
intended to clarify that the court is expected to proceed
without unnecessary delay, and that it may be necessary to
delay sentencing when an applicable sentencing factor cannotn-
be resolved at the time set for sentencing. Often the factor @
will relate to a defendant's agreement to cooperate with the,,, L
government. But, other factors may be capable of resolution'
if the court delays sentencing while additional information is
generated. 'As currently written, the rule might imply that a LX
delay requested by one party or suggested by the Court sua
sponte might be unreasonable. The amendment rids the rule C
of any such implication and provides the sentencing court
with desirable discretion to assure that relevant factors are
considered and accurately resolved. In exercising this l
discretion, the court retains'under the amendment the
authority to refuse to delay sentencing 'when' a' delay is
inappropriate under the circumstances.

FedR.Crim.P. Advisory Committee Note to 1989
Amendments.

Because the local rules apply an automatic and inflexible time

schedule, when discretion was anticipated, the rules in the thirty-six

courts should be rescinded.

There is another local rule that is inconsistent with Rule 32. It

requires that an affidavit accompany the written objections made pursuant to f

Rule 32(b)(6)(B). E.D.Tex. GO 94-18. The Federal Rule only requires that

written objections be made. Fed.R.Crim.P. 32(bX6)(B).

Rule 32.1. Revocation or Modification of Probation or Supervised Release C
Nine courts have local rules addressing the revocation or

modification of probation pursuant to Rule 32.1 of the Federal Rules of K
Criminal Procedure. Rules in all of these jurisdictions should remain local.

lo
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In addition, one of the rules repeats a portion of Rule 32.1 and should,

therefore, be rescinded.

The local rules address two broad topics related to this Federal

Rule. Rules in eight jurisdictions set forth the conditions of probation. E.g.,

N.D.Cal. 330-3; S.D.Ga. 232.1; N.D.Ohio 3:8.4. Another six rules explain and

supplement the procedure for revocation of probation. E.g., E.D.Tex. GO 93-

5; D.D.C. 309; N.D.Ohio 3:8.5. These rules are appropriate additions to Rule

32.1.

Rule 32. 1(a)(2) sets forth the procedure for the revocation hearing

LJ and the rights and opportunities available to the defendant. Fed.R.Crim.P.

32.1(a)(2). One rule simply paraphrases these factors and is unnecessary.

L D.D.C. 309.

Rule 33. New Trial

L There are no local criminal rules directly relating to this Federal

Rule.

Rule 34. Arrest of Judgment

Similarly, there are no local rules relating to this Rule.

Rule 35. Correction or Reduction of Sentence

Six jurisdictions have local rules concerning the procedure for

seeking a correction or modification of the sentence. Rules in each of these

courts should remain as local rules. In addition, two courts have rules that

repeat existing law, and four courts have rules that are inconsistent with the

Federal Rules.

The local rules that supplement Rule 35 are, generally, those that

K explain the procedure for submitting, or responding to, a motion. For

K
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example, two court have rules that indicate that no response to a Rule 35

motion is required, unless requested by the court; they further state that the

court will not usually grant such a motion unless it asks, first, for a response. [
D.Haw. 350; D.N.Mar.Isl. 350-1. Another court relieves the government from

filing a responsive pleading when the defendant files a motion for

modification of the sentence. D.Nev. 330. One court indicates that

applications may be made under seal. W.D.Pa. 35.1. One rule indicates that
F7

oral argument is permitted if directed by the court. D.Conn. 6(a). Lastly, one L
court requires that a request for oral argument be made in order to address [7

the court. E.D.Cal. 480. L
Two courts have local rules that simply repeat that motions shall be K

in writing and state the grounds therefor. W.D.Pa. 35.1; D.Conn. 6(a). This

requirement is already set forth in Rule 49(b) of the Federal Rules of L
Criminal Procedure.

Three courts have rules that require service of Rule 35 motions to 5
more persons than already required under the Federal Rules. Two local rules P

require that the defendant serve the United States attorney as well as the

Probation Department. E.D.Cal. 480; D.Conn. 6(a). Another jurisdiction [
requires that the application be served upon the defendant and counsel for

the parties. W.D.Pa. 35.1. All of these directives are inconsistent with Rule

49(b) which states: K
Whenever under these rules or by an order of the court
service is required or permitted to be made upon a party
represented by an attorney, the service shall be made upon L
the attorney unless service upon the party personally is
ordered by the court.

Fed.R.Crim.P. 49(b). X

The last portion of this Federal Rule allows the court to order that V
service be made upon the party personally. This order must be made
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in an individual case and not byilocal rule, applicable to all cases. To

determine otherwise would thwart the intent of this Federal Rule, that

service is made upon the attorney representing a party in the ordinary

case.

Even if it were determined that this Federal Rule authorized a local

IL rule which routinely required service upon a party, these local rules are still

problematic. Two of the rules require that service be on the Probation

Department, who is neither a party nor a party's legal representative. See

E.D.Cal. 480; D.Conn. 6(a). The other rule requires that service be made on

the defendant and, again, on the defendant's legal representative. See

W.D.Pa. 35.1.

L One local rule requires that Rule 35 motions be made on forms

supplied by the court and completed in full. D.Nev. 330. A subsection of the

rule warns that, if the motion does not comply with the local rule, it may be

L returned by the clerk. D.Nev. 330(j). This rule is inconsistent with Federal

Rules of both civil and criminal practice which regulate filing of documents.
L See Fed.R.Crim.P. 49; Fed.R.Civ.P. 5(e).

Rule 49 of the Federal Rules of Criminal Procedure indicates that

[[pIapers shall be filed in the manner provided in civil actions."

7 Fed.R.Crim.P. 49(d).

_ At the time the Local Rules Project Report on Civil Rules was

circulated, in the spring of 1989, there were many civil local rules that

7 permitted the clerk to refuse to accept documents for filing which, in the

clerk's opinion, were not in compliance with the then-existing local rules. For

example, there were thirty-eight jurisdictions with local rules that stated that

a failure to comply with a respective local rule on the form of a document

Lv presented for filing might result in nonfiling of that document by the clerk.

Ko
L
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Important statute of limitations issues might arise if the clerk refuses to C

accept the document for filing.

The Advisory Committee on Civil Rules suggested an amendment to L

Rule 5 to prevent potential abuse. The following sentence was added to Rule 7
5(e), effective December 1, 1991:

The clerk shall not refuse to accept for filing any paper [7
presented for that purpose solely because it is not presented
in proper form as required by these rules or any local rules or
practices.

Fed.R.Civ.P. 5(e).

This sentence applies to filing of documents in criminal proceedings Li
pursuant to Rule 49(d). Accordingly, the local rule is inconsistent with

these Federal Rules.

Rule 36. Clerical Mistakes

There are no local criminal rules directly relating to this Federal [
Rule.

VIII. Appeal (Abrogated) L

Rule 37. Taking Appeal; and Petition for Writ of Certiorari (Abrogated).

Similarly, there are no local rules relating to this topic.

Rule 38. Stay of Execution

Three courts have local rules concerning stays of execution

pursuant to Rule 38. Rules in each of these jurisdictions should remain

subject to local variation. In addition, a rule in one court repeats existing law

and is inconsistent with existing law. L
A local directive in one court sets forth the procedure followed in

the district court when the judge and sentence of conviction has been [
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r affirmed in the appeals court and the defendant must surrender or must

arrange for probation or a fine. W.D.Ark. GO 1. Another rule sets forth the

form for the application for a stay of execution. D.Conn. 6. Rules in two

other jurisdictions provide that, after appeals have been exhausted, stays will

not be allowed except in extraordinary circumstances. C.D.Cal. 12; D.Conn.

6.

One rule requires that applications for a stay of execution be in

writing. D.Conn. 6. This requirement repeats Rule 47 of the Federal Rules of

7 Criminal Procedure. The same local rule requires that the application for a

L stay of execution be served on the United States attorney and on the

Probation Office. D.Conn. 6. This directive is inconsistent with Rule 49(b)

which states:

Whenever under these rules or by an order of the court
service is required or permitted to be made upon a party
represented by an attorney, the service shall be made upon

L the attorney unless service upon the party personally is
ordered by the court.

Fed.R.Crim.P. 49(b).
The last portion of this Federal Rule allows the court to order that

service be made upon the party personally. This order must be made

F- in an individual case and not by local rule, applicable to all cases. TheL.
intent of this Federal Rule is that service be made upon the attorney

representing a party in the ordinary case.

Even if it were determined that this Federal Rule authorized a local

rule which routinely required service upon a party, this local rule is still

problematic. It requires that service be on the Probation Department, who is

neither a party nor a party's legal representative. See D.Conn. 6.

7.
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Rule 39. Supervision of Appeal (Abrogated)

Again, there are no local rules relating to this topic.

IX. Supplementary and Special Proceedings

Rule 40. Commitment to Another District L

Three jurisdictions have local rules concerning the procedure to

remove a case. N.D.Ga. 505-1(a); N.D.Ohio 3:10.1; E.D.Pa. 5. One of the

rules explains the procedure a magistrate judge follows to issue the warrant :

of removal and the content of the copy of the order of removal which is

provided to the defendant. E.D.Pa. 5. This rule is appropriate as a local Li

directive.

Two other courts have rules that repeat existing law. One rule

repeats that Rule 40 of the Federal Rules of Criminal Procedure applies to K
proceedings affecting those persons arrested in a district other than that in

which the offense was allegedly committed. N.D.Ga. 505-1(a). The other J

court has a rule that repeats that Rule 40(f) applies, which permits a K
magistrate judge to amend or modify any conditions of release imposed by the

district where the complaint or warrant originated. K
Rule 41. Search and Seizure

L
Six courts have local rules concerning search and seizure. Rules in

each of these jurisdictions are appropriate as local rules. In addition, one of

the local rules repeats existing law.

Two courts have local rules that supplement Rule 41(e) of the L

Federal Rules of Criminal Procedure which explains that a motion for the K
return of property can be made by an aggrieved person. D.N>.J. 12(F);

N.D.W.Va. 3.06(b); see Fed.R.Crim.P. 41(e). These local rules explain the K
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procedure used to file such a motion. Two other rules explain the procedure

used to secure a search warrant by telephone and are appropriate

supplements to subsection (c)(2) of Rule 41. W.D.Okla. 36; W.D.Wash. 41.

One rule supplements subsection (g) of Rule 41 concerning the filing of

warrants and other papers with the clerk by requiring that the clerk

maintain a confidential file for these papers pending the opening of a case

file. W.D.Ark. GO 7. Another rules explains the required procedure for

obtaining a wire tap. E.D.Pa. 16. All of these rules are appropriate as local

directives.

L. A rule in the Western District of Oklahoma repeats, in large part,

the language of Rule 41(c)(2), the general procedure to obtain a warrant by

telephone. W.D.Okla. 36. The repetitious language is simply unnecessary.

Rule 42. Criminal Contempt

There are no local criminal rules directly relating to this Federal

Rule.

r
X. General Provisions

Rule 43. Presence of the Defendant

Seven courts have local rules regarding the presence of the

defendant during various portions of the criminal proceeding. Rules in three

L of these jurisdictions are appropriate as local rules. Rules in four of the

courts repeat existing law. Lastly, three jurisdictions have local rules that

are inconsistent with Rule 43 of the Federal Rules of Criminal Procedure.

jot There are three rules that should remain subject to local variation.

One of them sets forth the form of a waiver of appearance, as permitted

pursuant to Rule 43(c)(2). E.D.N.Car. 41.00; see Fed.R.Crim.P. 43(c)(2).

L.
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Another rule indicates that any motion requesting that the prisoner be

brought to the courthouse for a particular proceeding be made at least fifteen

days before the date of the proceeding unless a shorter time is permitted by

the court upon good cause shown. D.Mont. 327-1. Another rule presumes the

presence of the defendant unless otherwise indicated on the record. S.D.Ga.

243.1.

There are four rules that repeat Rule 43(a) which sets forth those

circumstances under which the defendant must be present. D.Conn. 3;

E.D.N.Y. 2; S.D.N.Y. 2; D.Vt. Sample Waiver. These rules are simply

unnecessary. L
Rule 43(a) states that the presence of the defendant is required at

certain enumerated proceedings "except as otherwise provided by this rule."

Fed.R.Crim.P. 43(a). Three courts have local rules that require the presence L

of the defendant in additional circumstances. D.Conn. 3 ("and at any time

required by the Court"); E.D.N.Y. 2 ("and at any time upon notice from the

United States attorney"); S.D.N.Y. 2 ("and at any time upon notice from the

United States attorney"). To the extent these rules require the presence of

the defendant when the defendant is absent, as permitted by the other

sections of Rule 43, these local rules are inconsistent with Rule 43.

Rule 44. Right to and Assignment of Counsel

Forty courts have local rules that supplement Rule 44 of the L
Federal Rules of Criminal Procedure. All of these directives should remain

subject to local variation. L
Rule 44 states that defendants unable to obtain counsel shall have C

counsel appointed. Fed.R.Crim.P. 44(a). It explains that the procedure for

such appointment shall be "those provided by law and by local rules of court L
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rA, ^established pursuant thereto." Id. at (b). Lastly, the rule provides that, when
L

there is joint representation, the court must inquire and advise each

L defendant of the right to effective assistance of counsel. Id. at (c).

7, The procedure for the appointment of counsel is set forth in local

L rules or plans of each district court, as required by Rule 4 4(b). The Criminal

r - Justice Act requires that each district court develop a plan to provide

representation to those financially unable to do so or to certain enumerated

defendants who may be financially able to secure counsel;

Each United States district court, with the approval of the
judicial council of the circuit, shall place in operation
throughout the district a plan for furnishing representation

r- for any person financially unable to obtain adequate
L representation in accordance with this section.

Representation under each plan shall include counsel and
investigative, expert, and other services necessary for
adequate representation

18 U.S.C. §3006A(a).

Twenty-five of the jurisdictions submitted Criminal Justice Act Plans

approved by the judicial council of the respective circuit. E.g., D.Colo.

Plan; S.D.Ohio Plan; W.D.N.Y. Plan.

l Twenty-six district courts have local rules supplementing other

aspects of Rule 44. For example, fifteen jurisdictions have local rules that

explain the required procedure for making an appearance in behalf of a party.

E.g., D.Conn. 2; D.N.Mar.Isl. 320; D.P.R. 402. Nine districts have rules that

explain the procedure to withdraw from representation. E.g., D.Wyo. 217;

D.D.C. 301; E.D.Mich. 244.1. Six courts have directives that set forth the

procedure for submitting vouchers for payment. E.g., D.Haw. 304-7; D.Utah

301; N.D.Tex. MO 9. All of these rules are appropriate as local rules.

fr
L

L
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Rule 45. Time
Li

Ten jurisdictions have local rules concerning time. Rules in nine of

these courts should remain subject to local variation. Rules in two

jurisdictions repeat portions of Rule 45. Lastly, one court has a rule that is

inconsistent with that Federal Rule.

The rules in nine district courts are appropriate supplements to

existing law. Six courts have local rules that supplement Rule 45 of the

Federal Rules of Criminal Procedure on time. For example, Rule 45(d)

permits the court by rule or order to change certain time constraints.

Fed.R.Crim.P. 45(d). Some courts set forth different time periods. E.g.,

E.D.Cal. 430(i). Other courts set forth the required form for motions for

enlargements pursuant to Rule 45(b). E.g., N.D.Ind. 105.1; S.D.Ind. 7. Five

jurisdictions have local rules that discuss the Speedy Trial Act (18 U.S.C. I

§3161). E.g., D.Mont. 340; N.D.Cal. 340-2. The Speedy Trial Act requires A

that any continuance granted by a judge be based on findings that "the ends Li

of justice served by taking such action outweigh the best interest of the public

and the defendant in a speedy trial." 18 U.S.C. §3161(h)(8). The statute

further requires that the record contain specific findings establishing this

result:

No such period of delay resulting from a continuance granted L
by the court in accordance with this paragraph shall be
excludable under this subsection unless the court sets forth, F
in the record of the case, either orally or in writing, its
reasons for finding that the ends of justice served by the
granting of such continuance outweigh the best interests of -l
the public and the defendant in a speedy trial.

Id.

Five of the jurisdictions have local rules that require the parties to

explain why a particular request for a continuance is excludable delay

under the statute. E.g., N.D.Cal. 340-2; N.D.N.Y. 45.1; D.Mont. 340-2.

L,
rE
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Two courts have local rules that repeat existing law. One of the

rules repeats, in substance, the first sentence of Rule 45(a), that "the day of

L the act from which the designated period of time begins to run shall not be

included." Fed.R.Crim.P. 45(a). S.D.Cal. GO 155. Another rule repeats a

portion of Rule 45(b), that a request for extension of time made after the

K period has expired must be by motion and show excusable neglect. D.Nev.

150. These rules are unnecessary.

IS A directive in one jurisdiction is inconsistent with the second

sentence of Rule 45(a) which indicates that "[tihe last day of the period so

computed shall be included, unless it is a Saturday, a Sunday ... , in which

event the period runs until the end of the next day which is not one of the

aforementioned days." Fed.R.Crim.P. 45(a); see S.D.Cal. GO 155. The local

L rule indicates that "[tihe last day of the period so computed including

Saturday, Sunday or legal holiday shall be included." S.D.Cal. GO 155.F
Rule 46. Release from Custody

Forty jurisdictions have local rules supplementing Rule 46 of the

Federal Rules of Criminal Procedure. Rules in all of these courts should

remain local. In addition, rules in four of the jurisdictions repeat existing law

and should be rescinded.

Rule 46 covers several broad topics. It provides for pretrial release

pursuant to the Bail Reform Act (18 U.S.C. §§3141 et seq.). Fed.R.Crim.P.

46(a). It also discusses release during trial and pending sentence and appeal.

Ld Id. at (b) and (c). It explains, generally, the procedure for securing bail and

for exoneration of the bond. Id. at (d), (e), and (f). It explains that the

detention of persons pending trial will be supervised. Id. at (g). Lastly, it

permits forfeiture of property in certain circumstances, and it requires

7 .
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adherence to Federal Rule 26.2, concerning production of statements, at 7

revocation hearings. Id. at (h) and (i).

The local rules appropriately supplement many of these topics. For

example, eight courts have rules that explain who within the district will

supervise and provide the pretrial services. E.g., M.D.Fla. 4.19; M.D.Ala. 29;

W.D.Ark. GO 10. Twenty-nine of the courts have local rules discussing 7
bonds. Several courts have rules explaining what the bond can be. E.g.,

E.D.Tex. GO 92-25 (real or personal property debts cannot be collateral);

E.D.N.Car. 10.00 (real property can be security); E.D.Tenn. 83.10 (real

property can be bond). Other rules explain who can be a surety. E.g., K
M.D.La. 5.11 (court officers not sureties); D.Mont. 305 (no officers of court,

member of bar, nor office associates or employees thereof as surety); E.D.Pa.

46 no attorney or officer of court as surety ). Another court has a rule r
discussing how to file an appearance bond when a deed of trust is used to

secure it. E.D.N.Car. 42.02. Lastly, many courts have rules explaining the

procedure to obtain approval of a bond. E.g., D.N.Dak. 24; E.D.N.Y. 5;

S.D.N.Y. 5. Rules in seven courts set forth conditions of release. E.g., D.D.C. L

303; E.D.Tex. GO 88-5.

Four courts have local rules that repeat various portions of Rule 46.

C.D.Cal. 5.1 (repeats 46(a)), 5.6 (repeats 46(f)); N.D.Ga. 505-5 (repeats 46(a));

E.D.Mich. 246,1 (repeats 46(a)); D.Ariz. 4.6 (repeats 46(d)), 4.7 (repeats r
46(e)). These rules are simply unnecessary.

Rule 47. Motions L
Twenty-three courts have local rules discussing the content of and

procedure for motions in a criminal action. Rules in all of these jurisdictions

should remain. In addition, three of the courts have a rule that the Advisory

Li
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r" Committee on Criminal Rules may want to consider for incorporation into the

Federal Rules. Lastly, two courts have rules that repeat existing law and

should be rescinded.
1L

Rule 47 regulates motion practice in the district courts. See

Fed.R.Crim.P. 47. All of the jurisdictions have local rules that supplement

this Federal Rule. Many of the rules set forth the form that the motions

should take. E.g., D.P.R. 406; N.D.W.Va. 3.09; D.Colo. 7.1G. Other rules

K explain the method to secure an oral argument. E.g., E.D.La. 2.14; W.D.N.Y.

27; D.Utah 317. Many of the rules also explain the time limits within which

memoranda, both in support and in opposition, to motions must be filed. E.g.,

D.Mont. 320-2; E.D.Pa. 20(g); N.D.W.Va. 3.09. All of these rules are

appropriate supplements to Rule 47.

Three courts have rules that require the parties to confer, or

attempt to confer, before any motion is filed in an effort to reach an

agreement. N.D.Tex. 5.1; D.Mont. 320-2; M.D.Pa. Sample Order. Such a

conference is also mandated in some jurisdictions prior to filing discovery

motions. See discussion at Rule 16, supra. The Advisory Committee on

Criminal Rules may want to consider whether such an amendment to the

Federal Rules would be helpful.

'Two district courts have local rules that repeat either portions of

Rule 47 or Rule 49 of the Federal Rules of Criminal Procedure on service and

filing of papers. Fed.R.Crim.P. 47, 49; see W.D.Tenn. 12 (repeats Rule 47,

that a motion must state the grounds); D.Utah 317 (repeats Rule 47 that the

motion contain the grounds and Rule 49(a) that motions must be served on

the opposing party). These rules are simply unnecessary.
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Rule 48. Dismissal 7

Five courts have local rules addressing the dismissal of an

indictment, information, or complaint. Rules in three jurisdictions are

appropriate supplements to Rule 48 of the Federal Rules of Criminal

Procedure. Rules in two courts repeat existing law. A rule in one of the

jurisdictions is inconsistent with Rule 48 and should be rescinded. [7

The local rules in three courts discuss dismissal and sanctions,

generally. D.Ariz. 4.15; N.D.Ga. 530-1; W.D.N.Y. 17(a). One of the rules l,
indicates that the court will issue a notice for hearing on the appropriateness

of a dismissal of a criminal proceeding where no action has been taken for six [7
or more months. D.Ariz. 4.15. Another rule indicates that the government [
must notify the clerk and United States marshal in writing of its intent to

abandon the prosecution of any criminal proceeding. N.D.Ga. 530-1. Another F
rule indicates that sanctions, short of dismissal, are available for failure to [l
prosecute or for abandonment of the case. W.D.N.Y. 17(a). L J

Rules in two of the courts repeat Rule 49(a) of the Federal Rules of 7
Criminal Procedure, that motions to dismiss must be served. Fed.R.Crim.P.

49(a); see N.D.W.Va. 3.05; S.D.W.Va. 1.02. These rules are simply V

unnecessary.

One rule indicates that an appropriate order for sanctions may be K
entered if the court determines there has been an abandonment of the case or 7

a failure to prosecute. W.D.N.Y. 17(a). To the extent this directive relates to

a criminal proceeding and "an appropriate order" is a dismissal of the

criminal proceeding, the rule is inconsistent with Rule 48(a) which requires

that a dismissal not be filed during the trial "without the consent of the L

defendant." Fed.R.Crim.P. 48(a).
Lu



Page 61

Rule 49. Service and Filing of Papers

Fourteen jurisdictions have local rules concerning the service and

filing of papers. Rules in nine of these courts should remain local. Rules in

seven jurisdictions repeat existing law and should be rescinded. Rules in two

Li courts are inconsistent with existing law. In addition, it is recommended that

the Advisory Committee on Criminal Rules consider amending Rule 49 of the

Federal Rules of Criminal Procedure to conform with other statutory

amendments.

Rule 49 explains when and how service and notice are made upon

parties and how documents are filed with the court. Fed.R.Crim.P. 49. The

rules in nine of the district courts, generally, explain the form such

documents must take and are appropriate supplements to this Federal Rule.

L E.g., S.D.Ga. 249.1; E.D.N.Car. 3.06; D.N.J, 8.

Rule 49 (d) requires that papers be filed with the court "in the

K. manner provided in civil actions." Fed.R.Crim.P. 49(d). Rule 5(d) of the

Federal Rules of Civil Procedure requires that "[aill papers after the

complaint required to be served upon a party, together with a certificate of

service, shall be filed with the court .... " Fed.R.Civ.P. 5(d). Six of the

repeating rules in the seven courts repeat Rule 5(d), that a certificate of

service is required. E.g., E.D.Ky. 7; M.D.La. 1.09. Another rule repeats Rule

9 of the Federal Rules of Criminal Procedure, concerning the information,

and Rule 49(d), by requiring that informations be filed. C.D.Cal. 3.2.

Two courts have local rules that indicate that "the clerk may refuse

to accept pleadings and other documents not conforming to the provisions of

L these rules or the Federal Rules of Civil or Criminal Procedure." E.D.La. 1.08;

7 W.D.La. 1.08; W.D.La. 2.16. Rule 5(e) of the Federal Rules of Civil Procedure

L reads, in relevant part:
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The clerk shall not refuse to accept for filing an paper 7
presented for that purpose solely because it is not presented
in proper form as required by these rules or any local rules or
practices. 7
Fed.R.Civ.P. 5(e).

To the extent the three local rules intend to permit the clerk to refuse L

to accept documents for filing that do not conform with existing local

rules on form, they are inconsistent with Rule 5(e) and should be

rescinded. 7
L.

Rule 49(e) concerns the filing of a dangerous offender notice.

Fed.R.Crim.P. 49(e). It makes specific reference to two statutes: "A filing 7
with the court pursuant to 18 U.S.C. §3575(a) or 21 U.S.C. §849(a) shall be C

made by filing the notice with the clerk of the court." Id. Subsection 3575(a)

of Title 18 referred to dangerous special offenders and subsection 849(a) of 7
Title 21 referred to dangerous special drug offenders. 18 U.S.C. §3575(a); 21

U.S.C. §849(a). Both of these statutes were repealed effective November 1, l

1987 in connection with the Sentencing Reform Act (18 U.S.C. §§3551 et seq.).

The two statutes that have, in essence, replaced these repealed provisions are L
28 U.S.C. §994(i)(2) and 21 U.S.C. §851(a)(1). Rule 49(e) requires that this

dangerous offender notice only be disclosed to the presiding judge pursuant to

certain guidelines in the Rule and the named statutes. Subsection (a)(1) of e

section 851, however, does not require nondisclosure to the judge:

No person who stands convicted of an offense under this part
shall be sentenced to increased punishment by reason of one
or more prior convictions, unless before trial, or before entry
of a plea of guilty, the United States attorney files an L
information with the court (and serves a copy of such
information on the person or counsel for the person) stating
in writing the previous convictions to be relied upon.

Lat
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The Advisory Committee on Criminal Rules may want to examine Rule

49 and determine whether it is appropriate to amend Rule 49 to

conform to these statutes.

Rule 50. Calendars; Plans for Prompt Disposition

Fifty-two courts have rules supplementing Rule 50 of the Federal

Rules of Criminal Procedure. All of these rules are appropriate as local

directives.
L I

Rule 50 indicates that courts may place criminal proceedings on a

calendar, with preference for criminal proceedings. Fed.R.Crim.P. 50(a). The

Rule also requires each district court to submit a plan for the prompt

L disposition of criminal cases in accordance with the Speedy Trial Act (18

U.S.C. §§3161-3174). Fed.R.Crim.P. 50(b).

L The Speedy Trial Act requires that the plan

A, be submitted for approval to a reviewing panel consisting of
the members of the judicial council of the circuit and either
the chief judge of the district court whose plan is being
reviewed or such other active judge of that court as the chief
judge of that district court may designate.

28 U.S.C. §3165(c).

Thirty-seven district courts submitted Speedy Trial Act Plans. E.g.,

D.Ariz. Plan; S.D.Iowa Plan; E.D.La. Plan.

Thirty-three jurisdictions have local rules that explain how cases

are assigned and placed on a calendar. E.g., E.D.Mich. 100.2; D.N.J. 11;

D.Conn. 11. These rules are appropriate supplements to Rule 50.

Rule 51. Exceptions Unnecessary

L There are no local criminal rules directly relating to this Federal

Rule.
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Rule 52. Harmless Error and Plain Error

Again, there are no local criminal rules directly relating to this

Federal Rule.

Rule 53. Regulation of Conduct in the Court Room

Forty-eight courts have rules that supplement Rule 53 concerning

the regulation of conduct in the courtroom. All of these rules should remain

subject to local variation.

The rules address several topics. Twenty-seven of the courts have

rules seeking to find a balance between free press and fair trial concerns.

E.g., D. Minn. 83.2; S.D.N.Y. 7; W.D.N.Car. 11; D.N.Dak. 29. Another eleven

courts have rules that specifically regulate cameras and broadcasting. E.g.,

E.D.N.Car. 8.00; D.Wyo. 77; D.Haw. 130-1. Four of the jurisdictions have

local rules regulating security in the courtroom (e.g., E.D.La. 21; D.Colo. 83.4)

while another three courts specifically regulate the use of weapons in the

courtroom or the courthouse (e.g., W.D.Ark. GO 6; N.D.Ga. 125). Twenty of

the courts have local directives that regulate courtroom decorum. E.g., L

W.D.Ky. 11; D.Nev. 125; S.D.Tex. 19. All of these rules are appropriate as

local directives.

Rule 54. Application and Exception

There are no local criminal rules directly relating to this Federal
L

Rule.

Rule 55. Records L
Again, there are not local rules supplementing or addressing this

Federal Rule.

i7
Li
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Rule 56. Courts and Clerks

Twenty-two courts have local rules relating, in some manner, to

Rule 56. Rules in all of the courts should remain local. In addition, three
jurisdictions have local rules that repeat existing law and should be

rescinded.

7 Twenty-two jurisdictions have rules that should remain subject to
local variation. Rules in eighteen courts discuss the method used to maintain
custody and dispose of exhibits in cases. E.g., W.D.Ky. 13; D.Nev. 170; D.N.J.
26. Most of them discuss who maintains control over the exhibits both before

and after trial, how and under what circumstances exhibits may be removed
from the court, and the disposition of sensitive exhibits such as monies,

drugs, and weapons. Other rules are supplement Rule 56 by explaining the
hours of the court and the procedure for filing when the courthouse is not
physically open. E.g., D.Haw. 370; E.D.N.Car. 3.04. All of these rules are
appropriate supplements to the Federal Rules.

Three courts have local rules that repeat portions of the Federal

Rules. E.D.La. 15; W.D.La. 15; E.D.N.Car. 3.04. For example, all three of the
district courts have rules that repeat, in substance, the first sentence of Rule
56, that the court is deemed always open. Id.; see Fed.R.Crim.P. 56. In
addition, two courts have rules that repeat a portion of Rule 6(a), that a
grand jury will be summoned as needed. E.D.La. 15; W.D.La. 15; see

Fed.R.Crim.P. 6(a). These rules are unnecessary.

Ko Rule 57. Rules by District Courts

K There are no local criminal rules directly relating to this Federal
Rule.
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Rule 58. Procedure for Misdemeanors and Other Petty Offenses

Thirty-six jurisdictions have local rules concerning the procedure of

criminal actions involving misdemeanors and other petty offenses pursuant

to Rule 48 of the Federal Rules of Criminal Procedure. Rules in all of these

courts should remain local. In addition, portions of rules in nine district

courts are inconsistent with existing law and should be stricken. L
Rule 58 explains in some detail how proceedings involving

misdemeanors are conducted either before magistrate judges or district court 7
judges. See Fed.R.Crim.P. 58. It was amended in 1990 to incorporate rules

Li
that, prior to that time, had been entitled "Rules of Procedure for the Trial of L
Misdemeanors before United States Magistrates" and had been physically

located apart from the Federal Rules of Criminal Procedure. The Advisory

Committee Notes to this Rule indicate:

This new rule is largely a restatement of the Rules of
Procedure for the Trial of Misdemeanors before United States
Magistrates which were promulgated in 1980 to replace the
Rules for the Trial of Minor Offenses before United States
Magistrates (1970). The Committee believed that a new
single rule should be incorporated into the rules of Criminal
Procedure where those charged with its execution could
readily locate it and realize its relationship with the other 7
Rules. A number of technical changes have been made
throughout the rule and unless otherwise noted, no
substantive changes were intended in those amendments. 7
Fed.R.Crim.P. 58 Advisory Committee Notes to 1990
Amendments. D

All of the jurisdictions have local rules that appropriately

supplement this Federal Rule. Most of these rules authorized magistrate Li
judges to exercise jurisdiction over misdemeanors and other petty offenses.

E.g., M.D.Ala. 32; N.D.Cal. 405; W.D.N.Y. 29(a). Some of the courts have

rules that explain the procedure to appeal a conviction by a magistrate judge. 7
E.g., E.D.Cal. 422; D.Haw. 303-2; D.Utah 316. Fifteen courts have local rules

Lir
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that authorize the payment of a fixed sum in lieu of appearance pursuant to
subsection (d). Fed.R.Crim.P. 58(d); see e.g., W.D.N.Car. 12; W.D.N.Y. 41;

L E.D.Tex. GO 94-21.

Nine courts have local rules that refer to the Rules of Procedure for
L. the Trial of Misdemeanors before United States Magistrates for the correct

practice before magistrate judges. E.g., E.D.Pa. 17; N.D.Ga. 540-1; D.Haw.
L;

303-2. Because these Rules are now obsolete, the local rule references should
be abolished.

Rule 59. Effective Date

There are no local criminal rules directly relating to this Federal
Rule.

Rule 60. Title

There are no local criminal rules directly relating to this Federal
Rule.

Other-Duties of Magistrates
Thirty-two courts have local rules that authorize the magistrate

judges in the courts to exercise jurisdiction over certain types of cases. E.g.,
D.Utah 316; S.D.Tex. 14; D.N.Dak. 28. All of these rules are appropriate
supplements to the Magistrates' Act (28 U.S.C. §§631-636).

Other-Activities of the Clerk

One court has a local rule explaining the responsibility of the clerk
to provide for service upon the United States attorney, the defendant, and all
counsel of the notice of appeal and to send copies of the notice, along with the
docket entries, to the court of appeals. D.Conn. 7. This directive only
explains the duties of the clerk; such information is not necessary for the
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litigants and, therefore, is not needed in a local rule. This information may I

be better placed in an internal operating procedure or other handbook for the

clerk.

Other-Juvenile Delinquency Proceedings

A rule in one jurisdiction simply repeats the applicability of 18

U.S.C. §§5031-5038, the Federal Rules of Criminal Procedure, and other

rules, statutes, and courts decisions in proceedings involving juveniles. This

rule is unnecessary.

l~~~~~~~~~~~~~
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M.D. Ala.

Rule TLoation in Report Project Result
12 Rule 56. Courts and Clerks Local Variation

26 Rule 44. Right to and ... Local Variation

Z7 Rule 44. Right to and ... Local Variation

25 Rule 32. Sentence and... Local Variation

30 Rule 12. Pleadings and... To Advisory Committee

30 Rule 12. Pleadings and ... Local Variation

30 Rule 12. Pleadings and Possible Inconsistency

31 Rule 11. Pleas Local Variation

31 Rule 11. Pleas - Possible Inconsistency

32 Rule 58. Procedure for ... Local Variation

33 Rule 32. Sentence and-... Local Variation

33 Rule 32. Sentence and ... Possible Repetition

33 Rule 32. Sentence and ... Possible Inconsistency



S.D. Ala.

Ride L>ocation in Report 7eesut E
SO Rule 32. Sentence and ... Local Variation

SO Rule 32. Sentence and ... Possible Inconsistency

SO Rule 32. Sentence and ... Possible Repetition 7

I'E

it

7

7~

L

1L



L D. 'Ariz.

Rule Location in Report -Prjet Result
4.10 Rule 24. Trial Jurors Local Variation

4.1 Rule- 50. Calendars; Plans... Local Variation

4.11 Rule 16. Discovery and ... Local Variation

4.12 Rule 12.2. Notice of... Local Variation

LI 4.13 Rule 53. Regulation of ... Local Variation

4.15 Rule 48. Dismissal Local Variation

4.16 Rule 50. Calendars; Plans... Local Variation

4.17 Rule 30. Instructions Local Variation

LI 4.17 Rule 30. Instructions To Advisory Committee

4.17 Rule 30. Instructions Possible Inconsistency

4.2 Rule 9. Warrant/Summons Possible Repetition

4.3 Rule 10. Arraignment Local Variation

4.4 Rule 10. Arraignment Local Variation

4.5 Rule 46. Release from ... Local Variation

4.6 Rule 46. Release from ... Local Variation

4.6 Rule 46. Release from ... Possible Repetition

4.7 Rule 46. -Release from ... Local Variation

L. 4.7 Rule 46. Release from ... Possible Repetition

L 4.8 Rule 32. Sentence and ... Local Variation

4.8 Rule 32. Sentence and ... Possible Repetition

LI 4.9 Rule 32.1. Revocation or ... Local Variation

GO 190 Rule 5. Initial Appearance.. Local Variation

GO 190 Rule 10. Arraignment Possible Inconsistency

L GO 194 Rule 32. Sentence and ... Local Variation

GO 194 Rule 32. Sentence and ... Possible Inconsistency

1r4



D. Ariz. U

Location in Report Proect RetC
GO 195 Rule 32.1. Revocation or ... Local Variation

GO 195 Rule 46. Release from ... Local Variation L
GO 201 Rule 32.1. Revocation or ... Local Variation 7
GO 221 Rule 32. Sentence and... Local Variation

GO 226 Rule 4. Arrest Warrant ... Local Variation

Plan Rule 24. Trial Jurors Local Variation 7
Plan Rule 50. Calendars; Plans... Local Variation

L

L7

L

2

L



W.D. Ark.

Rule Location in Report Project Result
GO 1 Rule 38. Stay of Execution Local Variation

GO 4 Rule 32. Sentence and ... Local Variation

GO 6 Rule 53. Regulation of... Local Variation

GO 7 Rule 41. Search and Seizure Local Variation

GO 10 Rule 46. Release from ... Local Variation

GO 18 Rule 32.1. Revocation or... Local Variation

GO 19 Rule 4. Arrest Warrant ... Local Variation

GO O Rule 32. Sentence and ... Local Variation

GO 22 Other-Duties of Magistrates Local Variation

Order Rule 30. Instructions Local Variation

Order Rule 30. Instructions To Advisory Committee

Order Rule 30. Instructions Possible Inconsistency

Order (12121/93) Rule 50. Calendars; Plans... Local Variation

Plan Rule 24. Trial Jurors Local Variation

Plan Rule 44. Right to and ... Local Variation



C.D. Cal. F

Rule 1AdLation in Report PrjEect Reut
1.0 Rule 1. Scope Model Local Rule

1.1 Rule 1. Scope Model Local Rule

1.2 Rule 1. Scope Possible Repetition

1.3 Rule 1. Scope Model Local Rule

1.4 Rule 1. Scope Model Local Rule F

1.5 Rule 6. The Grand Jury Local Variation

2.1 Rule 50. Calendars; Plans... Local Variation

2.2 Rule 50. Calendars; Plans... Local Variation

2.3 Rule 8. Joinder ... Local Variation

3.1 Rule 9. WarrantlSummons Possible Repetition X

3.2 Rule 49. Service and ... Possible Repetition

3.3 Rule 49. Service and ... Local Variation

3.4 Rule 49. Service and Local Variation L
4.1 Rule 10. Arraignment Local Variation

4.2 Rule 10. Arraignment Local Variation K
4.3 Rule 10. Arraignment Local Variation 7

4.4 Rule 9. Warrant/Summons Possible Inconsistency

4.4.1 Rule 9. Warrant/Summons Possible Repetition

4.5 Rule 9. WarrantlSummons Possible Inconsistency 7
4.6 Rule 9. Warrant/Summons Possible Repetition

5.1 Rule 46. Release from ... Local Variation L
5.1 Rule 46. Release from ... Possible Repetition

5.2 Rule 46. Release from ... Local Variation F'
5.3 Rule 46. Release from ... Local Variation 7
5.4 Rule 46. Release from ... Local Variation

1



L C.D. Cal.

Rule Location in Report Project Result
5.5 Rule 46. Release from Local Variation

L 5.6 Rule 46. Release from ... Possible Repetition

6.1 Rule 32. Sentence and ... Local Variation

6.2 Rule 32. Sentence and ... Local Variation

6.3 Rule 32. Sentence and ... Local Variation

6.4 Rule 32. Sentence and ... Local Variation
L

7.1 Rule 17. Subpoena Local Variation

7.2 Rule 17. Subpoena Local Variation

L 7.3 Rule 17. Subpoena Local Variation

7.4 Rule 17. Subpoena Local Variation

87. Rule 17. Subpoena Local Variation

8.1 Rule 6. The Grand Jury Local Variation

8.1.4 Rule 6. The Grand Jury Possible Repetition

8.2 Rule 6. The Grand Jury Local Variation

8.2.2 Rule 6. The Grand Jury Possible Repetition

L. 8.3 Rule 6. The Grand Jury Possible Repetition

8.4 Rule 6. The Grand Jury Local Variation

L 8.4 Rule 24. Trial Jurors Local Variation

8.5 Rule 24. Trial Jurors Local Variation

9.1 Rule 12. Pleadings and ... Local Variation

L 9.2 Rule 12. Pleadings and ... Local Variation

9.3 Rule 12. Pleadings and... Local Variation
9.4 Rule 12. Pleadings and ... Local Variation

10.1 Rule 32.1. Revocation or... Local Variation

10.2 Rule 32.1. Revocation or ... Local Variation

2



C.D. Cal.

Rule Lociation in Report Projecet Result tLJ
10.3 Rule 32.1. Revocation or ... Local Variation

10.4 Rule 32.1. Revocation or... Local Variation

10.5 Rule 32,1. Revocation or... Local Variation £
10.6 Rule 32.1. Revocation or... Local Variation

10.7 Rule 32.1. Revocation or ... Local Variation

10.8 Rule 32.1. Revocation or ... Local Variation -

11.1 Rule 4. Arrest Warrant ... Possible Inconsistency

11.1 Rule 4. Arrest Warrant ... To Advisory Committee

12 Rule 38. Stay of Execution Local Variation

13 Rule 47. Motions Local Variation X

14 Rule 17.1. Pretrial Conf. Local Variation L

113 Rule 46. Release from ... Local Variation

GO 224 Rule 50. Calendars; Plans... Local Variation £
Order Rule 30. Instructions Local Variation

Order Rule 30. Instructions To Advisory Committee

Order Rule 30. Instructions Possible Inconsistency

Plan Rule 24. Trial Jurors Local Variation

Samp. Rule 16. Discovery and ... Possible Repetition £7
Samp. Rule 16. Discovery and ... Local Variation 7
Samp. Rule 53. Regulation of ... Local Variation

3
rI



E.D. CAI.

Rule ^ oation in Report Project Result
162(a) Rule 23. Trial by Jury ... Possible Inconsistency

162 Rule 24. Trial Jurors Local Variation

300 Other-Duties of Magistrates Local Variation

306 Rule 58. Procedure for ... Local Variation

400 Rule 50. Calendars; Plans... Local Variation

401 Rule 8. Joinder ... Local Variation

402 Rule 18. Place of Pros... Local Variation

410 Rule 58. Procedure for ... Local Variation

420 Rule 58. Procedure for ... Local Variation

421 Rule 58. Procedure for ... Local Variation

422 Rule 58. Procedure for ... Local Variation

423 Rule 58. Procedure for Local Variation

430 Rule 47. Motions Local Variation

430(i) Rule 45. Time Local Variation

430 Rule 50. Calendars; Plans... Local Variation

440 Rule 16. Discovery and ... Local Variation

440 Rule 16. Discovery and ... Possible Repetition

450 Rule 17.1. Pretrial Conf. Local Variation

451 Rule 24. Trial Jurors Local Variation

451 Rule 24. Trial Jurors Possible Repetition

451 Rule 30. Instructions Local Variation

460 Rule 32. Sentence and ... Local Variation

461 Rule 46. Release from Local Variation

470 Rule 56. Courts and Clerks Local Variation

480 Rule 35. Correction or ... Possible Inconsistency



E.D. Cal.

Rule Location in Report Pject Result
480 Rule 35. Correction or ... Local Variation

AppA Rule 50. Calendars; Plans ... Local Variation

GO 93 Rule 50. Calendars; Plans ... Local Variation F7

PA Rule 11. Pleas Local Variation

Plan Rule 24. Trial Jurors Local Variation

SO Rule 30. Instructions To Advisory Committee 7
SO Rule 30. Instructions Possible Inconsistency

SO Rule 53. Regulation of... Local Variation

LI
F2
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N.D. Cal.

Rule Location in Report Project Result
300-1 Rule 58. Procedure for... Local Variation

300-2 Rule 58. Procedure for ... Local Variation

300-3 Rule 58. Procedure for ... Local Variation

305-1 Rule 46. Release from ... Local Variation

305-2 Rule 46. Release from ... Local Variation

7 305-3 Rule 46. Release from ... Local Variation

310-1 Rule 50. Calendars; Plans ... Local Variation

310-2 Rule 50. Calendars; Plans ... Local Variation

310-3 Rule 50. Calendars; Plans ... Local Variation

315-1 Rule 11. Pleas Local Variation

7 315-2 Rule 11. Pleas Local Variation

320-1 Rule 8. Joinder ... Local Variation

320-2 Rule 8. Joinder ... Local Variation

7 320-3 Rule 12. Pleadings and ... Local Variation

325-1 Rule 17.1. Pretrial Conf. Local Variation

1 326-1 Rule 24. Trial Jurors Local Variation

330-1 Rule 32. Sentence and ... Local Variation

330-2 Rule 32. Sentence and ... Local Variation

330-3 Rule 32.1. Revocation or ... Local Variation

330-4 Rule 32.1. Revocation or ... Local Variation

335-1 Rule 44. Right to and ... Local Variation

335-2 Rule 44. Right to and ... Local Variation

340-1 Rule 45. Time Local Variation

Ftm 340-2 Rule 45. Time Local Variation

405 Rule 58. Procedure for ... Local Variation



N.D. Cal.

Rule Location in RepA PrjEJect Result
405 Other-Duties of Magistrates Local Variation

410 Other-Duties of Magistrates Local Variation

GO 6 Rule 24. Trial Jurors Local Variation K
PA Rule 11. Pleas Local Variation

Samp. Rule 17.1. Pretrial Conf. Local Variation

Samp. Rule 53. Regulation of ... Local Variation [
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SD. Cal.

L Rile Location in Rfport Prqject Result
GO 147-F Rule 24. Trial Jurors Local Variation

L GO 155 Rule 47. Motions Local Variation

GO 155 Rule 45. Time Possible Repetition

GO 155 Rule 45. Time Possible Inconsistency
fOn
L GO 155 Rule 50. Calendars; Plans... Local Variation

[ ~~GO 168-E Rule'50. Calendars; Plans ............ Local Variation

GO 172 Rule 24. Trial Jurors Local Variation

GO 262-D Rule 50. Calendars; Plans... Local Variation

GO 266 Rule 47. Motions Local Variation

L GO 344 Rule 32. Sentence and ... Local Variation

GO 345 Rule 32. Sentence and ... Local Variation

GO 350 Rule 32. Sentence and ... Local Variation

7 GO 366-A Rule 44. Right to and ... Local Variation

F GO 370 Rule 44. Right to and ... Local Variation

GO 390 Rule 17.1. Pretrial Conf. Local Variation

GO 400 Rule 17.1. Pretrial Conf. Local Variation

GO 405 Rule 44. Right to and... - Local Variation

PA Rule 11. Pleas Local Variation

L

L.r
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D. Colo.

Rule Location in Report Project Result L
7.1(D) Rule 13. Trial Together... Local Variation

7.1G Rule 47. Motions Local Variation

40.1 Rule 11. Pleas Local Variation

40.1 Rule 50. Calendars; Plans... Local Variation

47.2 Rule 24. Trial Jurors Local Variation K
72.2 Rule 58. Procedure for ... Local Variation

72.2 Other-Duties of Magistrates Local Variation

72.5 Rule 58. Procedure for... Local Variation

83.3 Rule 53. Regulation of ... Local Variation

83.4 Rule 53. Regulation of ... Local Variation

GO 1987-5 Rule 32. Sentence and ... Local Variation L
GO 1987-5 Rule 32. Sentence and ... Possible Inconsistency

GO 1993-5 Rule 13. Trial Together... Local Variation El.
Memo Rule 46. Release from ... Local Variation 7.

Orders Rule 32. Sentence and ... Local Variation

PA Rule 11. Pleas Local Variation U

Plan Rule 24. Trial Jurors Local Variation ;

Plan Rule 44. Right to and ... Local Variation

Plan Rule 50. Calendars; Plans... Local Variation

Samp. Rule 53. Regulation of ... Local Variation

L
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D. Conn.

L Rule Location in Report ect Resut
2 Rule 44. Right to and ... Local Variation

3 Rule 43. Presence of the ... Possible Repetition

3 Rule 43. Presence of the ... Possible Inconsistency

4 Rule 16. Discovery and ... Local Variation

4 Rule 17.1. Pretrial Conf. Local Variation

L 5 Rule 17. Subpoena Local Variation

6(a) Rule 35. Correction or... Local Variation

, 6(a) Rule 35. Correction or ... Possible Repetition

6(a) Rule 35. Correction or ... Possible Inconsistency

6 Rule 38. Stay of Execution Local Variation

6 Rule 38. Stay of Execution Possible Repetition

6 Rule 38. Stay of Execution Possible Inconsistency

L 7 Other-Duties of the Clerk Unnecessary

r, 8 Rule 50. Calendars; Plans ... Local Variation
9 Rule 32. Sentence and ... Local Variation

L - 9 Rule 32. Sentence and ... Possible Inconsistency

10 Rule 11. Pleas Local Variation

L 11 Rule 50. Calendars; Plans ... Local Variation

L_ 12 Rule 50. Calendars; Plans ... Local Variation

13 Rule 53. Regulation of ... Local Variation

App Rule 16. Discovery and ... Local Variation

App Rule 16. Discovery and ... Possible Repetition

PA Rule 11. Pleas Local Variation

Plan Rule 50. Calendars; Plans... Local Variation

L



D. D.C.

Rule Location in Report Project Result

301 Rule 44. Right to and Local Variation

302 Rule 6. The Grand Jury Possible Repetition

303 Rule 46. Release from ... Local Variation

304 Rule 16. Discovery and ... Local Variation

305 Rule 17. Subpoena Local Variation

306 Rule 50. Calendars; Plans... Local Variation K

3 07 Rule 53. Regulation of ... Local Variation

307.1 Rule 53. Regulation of ... Local Variation K
308 Rule 53. Regulation of... Local Variation

309 Rule 32.1. Revocation or ... Local Variation

309 Rule 32.1. Revocation or ... Possible Repetition Fill,
310 Rule 56. Courts and Clerks Local Variation n

311 Rule 32. Sentence and ... Local Variation Li

311 Rule 32. Sentence and Possible Inconsistency L.

Plan Rule 24. Trial Jurors Local Variation

K
LJ
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D. DeL

Rule Location in Report Project Result
2 Rule 58. Procedure for Local Variation

MRs Other-Duties of Magistrates Local Variation

L Plan Rule 24. Trial Jurors Local Variation

Plan Rule 50. Calendars; Plans... Local Variation

L
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M.D. Fla.

Rule location in Report ProectResut
4.10 Rule 53. Regulation of... Local Variation

4.12 Rule 32. Sentence and... Local Variation

4.12 Rule 32. Sentence and Possible Inconsistency

4.19 Rule 46. Release from ... Local Variation

6.01 Other-Duties of Magistrates Local Variation J
6.03 Rule 58. Procedure for ... Local Variation K
6.04 Other-Duties of Magistrates Local Variation

Plan Rule 24. Trial Jurors Local Variation ,

Plan Rule 44. Right to and ... Local Variation

Plan Rule 50. Calendars; Plans... Local Variation

F_

L,

H'



N.D. Ga.

Rule Location in Report Project Result
105-3 Rule 18. Place of Pros.. Local Variation

115 Rule 53. Regulation of... Local Variation

120 Rule 24. Trial Jurors Local Variation

125 Rule 53. Regulation of... Local Variation

255-2 Rule 30. Instructions Local Variation

K 400-1 Rule 6. The Grand Jury Local Variation

400-2 Rule 6. The Grand Jury- Possible Repetition

Lb 400-2 Rule 6. The Grand Jury Possible Repetition

400-3 Rule 6. The Grand Jury Local Variation

400-4 Rule 6. The Grand Jury Possible Repetition

L 500-1 Rule 58. Procedure for ... Local Variation

505-1(a) Rule 40. Commitment to ... Possible Repetition

L 505-1(b) Rule 20. Transfer from... Possible Repetition

505-2 Rule 5.1. Preliminary Exam Possible Repetition

505-3 Rule 10. Arraignment Local Variation

K 505-3(c) Rule 10. Arraignment Possible Repetition

r" 505-4 Rule 11. Pleas Local Variation

505-5 Rule 46. Release from ... Local Variation

L 7 505-5 Rule 46. Release from ... Possible Repetition
505-6 Rule 46. Release from ... Local Variation

L 510-1 Rule 44. Right to and ... Local Variation

515-1 Rule 12. Pleadings and ... Local Variation

515-2 Rule 12. Pleadings and ... Local Variation

515-2 Rule 12. Pleadings and ... Possible Repetition

515-3 Rule 12. Pleadings and ... Local Variation

l~~~~~~~~~~~~~~~~~~~~~~~~



N.D. Ga.

Bul Location in Rportctsult
515-4 Rule 12. Pleadings and ... Local Variation 7
515-5 Rule 12. Pleadings and ... Local Variation C

520-1 Rule 16. Discovery and ... Local Variation

520-2 Rule, 17.1. Pretrial Conf. Local Variation 7
525-1 Rule 50. Calendars; Plans... Local Variation

525-2 Rule 23. Trial by Jury ... Possible Repetition

525-2 Rule 24. Trial Jurors Possible Repetition

525-3 Rule 53. Regulation of ... Local Variation

5254 Rule 53. Regulation of ... Local Variation K
525-5 Rule 53. Regulation of ... Local Variation

525-6 Rule 30. Instructions Local Variation

526 Rule 46. Release from ... Local Variation

5301 Rule 48. Dismissal Local Variation

535 Rule 32. Sentence and ... Local Variation L

535 Rule 32. Sentence and ... Possible Inconsistency C

540-1 Rule 58. Procedure for ... Possible Inconsistency Li
540-2 Rule 58. Procedure for ... Possible Inconsistency 7
905-5 Other-Duties of Magistrates Local Variation'

910-1 Rule 50. Calendars; Plans... Local Variation

990-1 Rule 56. Courts and Clerks Local Variation

AppA Rule 24. Trial Jurors Local Variation

AppC Rule 50. Calendars; Plans... Local Variation 0

AppD Rule 44. Right to and... Local Variation

Order (4/17/89) Rule 32. Sentence and ... Local Variation L
PA Rule 11. Pleas Local Variation

2



S.D. Ga.

Ruile Location in Report Project Result

201.1 Rule 1. Scope Possible Repetition

212.1 Rule 12. Pleadings and... Local Variation

212.2 Rule 12. Pleadings and Local Variation

212.2 Rule 12. Pleadings and ... To Advisory Committee

212.3 Rule 16. Discovery and ... Local Variation

212.4 Rule 16. Discovery and Possible Repetition

C 212.5 Rule 16. Discovery and ... Possible Repetition

L 212.6 Rule 16. Discovery and ... Local Variation

L 212.7 Rule 12. Pleadings and ... Local Variation

212.7 Rule 12. Pleadings and ... To Advisory Committee

216.1 Rule 16. Discovery and ... Local Variation

L 216.1 Rule 16. Discovery and ... Possible Repetition

230.1 Rule 24. Trial Jurors Local Variation

230.1 Rule 30. Instructions To Advisory Committee

230.1 Rule 30. Instructions Possible Inconsistency

L 2232.1 Rule 32.1. Revocation or ... Local Variation

232.2 Rule 32. Sentence and ... Local Variation

232.2 Rule 32. Sentence and ... Possible Inconsistency

L 232.3 Rule 32. Sentence and ... Local Variation

232.4 Rule 32. Sentence and ... Local Variation
L 232.5 Rule 32. Sentence and Local Variation

232.5 Rule 32. Sentence and ... Local Variation

t ~~~~232.6 Rule 32. Sentence and .. Local Variation
LI

243.1 Rule 43. Presence of the Local Variation

244.1 Rule 44. Right to and ... Local Variation

7 . 246.1 Rule 46. Release from ... Local Variation

1



S.D. Ga. F

Rule Location in Report Pr tesult
249.1 Rule 49. Service and ... Local Variation

250.1 Rule 50. Calendars; Plans ... Local Variation

250.2 Rule 50. Calendars; Plans ... Local Variation

253.1 Rule 53. Regulation of ... Local Variation

253.2 Rule 53. Regulation of ... Local Variation

258 Rule 58. Procedure for ... Local Variation

I

L
LJ

H

E

2J
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D. Haw.

Rule Location in Report Project Result
130-1 Rule 53. Regulation of ... Local Variation

130-2 Rule 53. Regulation of ... Local Variation

300 Other-Duties of Magistrates Local Variation

301 Other-Duties of Magistrates Local Variation

303-1 Rule 58. Procedure for ... Local Variation

303-2 Rule 58. Procedure for ... Local Variation

303-2 Rule 58. Procedure for ... Possible Inconsistency

304 Other-Duties of Magistrates Local Variation

304-7 Rule 44. Right to and ... Local Variation

305 Rule 46. Release from ... Local Variation

310 Rule 4. Arrest Warrant ... Possible Inconsistency

310 Rule 4. Arrest Warrant ... To Advisory Committee

312 Rule 44. Right to and ... Local Variation

313 Rule 44. Right to and ... Local Variation

320-1 Rule 16. Discovery and ... Local Variation

320-1 Rule 16. Discovery and ... Possible Repetition

320-1(e) Rule 26.2 Production of ... Local Variation

325-1 Rule 12. Pleadings and ... Local Variation

325-2 Rule 12. Pleadings and ... Local Variation

325-3 Rule 12. Pleadings and ... Local Variation

330 Rule 30. Instructions Local Variation

330 Rule 30. Instructions To Advisory Committee

330 Rule 30. Instructions Possible Inconsistency

340 Rule 17.1. Pretrial Conf. Local Variation

350 Rule 35. Correction or ... Local Variation



D. Haw. li

Rule Location in Report L
360 Rule 11. Pleas Local Variation

360 Rule 32. Sentence and ... Local Variation

360 Rule 32. Sentence and ... Possible Inconsistency

370 Rule 56. Courts and Clerks Local Variation

Order Rule 30. Instructions Local Variation

Plan Rule 24. Trial Jurors Local Variation K
,., ~~~LJ

Plan Rule 44. Right to and ... Local Variation

Plan Rule 50. Calendars; Plans... Local Variation

L

L)
r_

L

L

L

t
Jo

LJ
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C.D. Ill.

Rule Location in Report Projet Result
3.1 Rule 32. Sentence and ... Local Variation

3.2 Rule 16. Discovery and ... Local Variation

3.3 Rule 32. Sentence and Local Variation

3.3 Rule 32. Sentence and ... Possible Inconsistency

Ad 3.4 Rule 44. Right to and ... Local Variation

Plan Rule 24. Trial Jurors Local Variation

Plan Rule 50. Calendars; Plans... Local Variation

Samp. Rule 17.1. Pretrial Conf. Local Variation

K

Fe



S.D. Ill.

Location in Report Pkect Result
21 Rule 50. Calendars; Plans... Local Variation

24 Rule 32. Sentence and ... Local Variation

24 Rule 32. Sentence and ... Possible Inconsistency 7
&

LiJ

,n

.7
F
ll

j



N.D. Ind.

Rule Location in Report Pr tf Rewit
100.1 Rule 46. Release from ... Local Variation

101.1 Rule 17.1. Pretrial Conf. Local Variation

102.1 Rule 53. Regulation of'... Local Variation

103.1 Rule 53. Regulation of... Local Variation

105.1 Rule 45. Time Local Variation

106.1 Rule 50. Calendars; Plans... Local Variation

107.1 Rule 50. Calendars; Plans... Local Variation

108.1 Rule 6. The Grand Jury Local Variation

109.1 Rule 16. Discovery and ... Local Variation

109.1(b) Rule 12. Pleadings and ... Local Variation

110.1 Rule 30. Instructions Local Variation

110.1 Rule 30. Instructions To Advisory Committee

110.2 Rule 30. Instructions Possible Inconsistency



S.D. Ind.

Rule oon in Repot e
1 Rule 46. Release from ... Local Variation

2 Rule 17.1. Pretrial Conf. Local Variation

3 Rule 53. Regulation of ... Local Variation 7
4 Rule 53. Regulation of ... Local Variation

5 Rule 53. Regulation of ... Local Variation

7 Rule 45. Time Local Variation

9 Rule 50. Calendars; Plans... Local Variation

10 Rule 6. The Grand Jury Local Variation

10(c) Rule 6. The Grand Jury Possible Repetition

11 Rule 32. Sentence and... Local Variation

Form. Rule 50. Calendars; Plans... Local Variation 7
PA Rule 11. Pleas Local Variation

Plan Rule 24. Trial Jurors Local Variation K
Plan Rule 50. Calendars; Plans... Local Variation 7
Samp. Rule 16. Discovery and ... Local Variation

Samp. Rule 16. Discovery and ... Possible Repetition |

Samp. Rule 45. Time Local Variation

7

J

Ke.



SD. Iowa

L
RIue Location in Report Piro e Resl t

24 Rule 50. Calendars; Plans... Local Variation
L

25 Rule 47. Motions Local Variation

is 26 Rule 44. Right to and,... Local Variation

27 Rule 32. Sentence and ... Possible Repetition

28 Rule 53. Regulation of... Local Variation

29 Rule 53. Regulation of... Local Variation

30 Rule 5.1. Preliminary Exam Local Variation

31 Rule 56. Courts and Clerks Local Variation

Plan Rule 24. Trial Jurors Local Variation

Plan Rule 44. Right to and ... Local Variation

L) Plan Rule 50. Calendars; Plans... Local Variation

Samp. Rule 17.1. Pretrial Conf. Local Variation

L

L"',

L

L

L

L
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D. Kan. L-

Rule Locaion in Report Project Besult
105(b) Rule 50. Calendars; Plans... Local Variation

125 Rule 24. Trial Jurors Local Variation

301 Rule 44. Right to and ... Local Variation

301.1 Rule 56. Courts and Clerks Local Variation

302 Rule 44. Right to and ... Local Variation

303 Rule 50. Calendars; Plans... Local Variation

304 Rule 53. Regulation of ... Local Variation

305 Rule 32. Sentence and ... Local Variation

306 Rule 58. Procedure for ... Local Variation

PA Rule 11. Pleas Local Variation

L!H

LJF7



E.D. Ky.

-Rule Location in Report Project Result
4 Rule 50. Calendars; Plans... Local Variation

6 Rule 12. Pleadings and ... Local Variation

7 Rule 49. Service and ... Possible Repetition

9 Rule 46. Release from ... Local Variation

11 Rule 53. Regulation of ... Local Variation

12 Rule 24. Trial Jurors Local Variation

13 Rule 56. Courts and Clerks Local Variation

19 Rule 58. Procedure for ... Local Variation

19 Rule 58. Procedure for ... Possible Inconsistency

Emer. Order Rule 24. Trial Jurors Local Variation



W.D. Ky.

Pule LoainE Rprmrject Resut
4 Rule 50. Calendars; Plans... Local Variation

6 Rule 12. Pleadings and ... Local Variation

7 Rule 49. Service and ... Possible Repetition

9 Rule 46. Release from ... Local Variation

11 Rule 53. Regulation of ... Local Variation

12 Rule 24. Trial Jurors Local Variation K

13 Rule 56. Courts and Clerks Local Variation

19 Rule 58. Procedure for ... Local Variation L
19 Rule 58. Procedure for ... Possible Inconsistency '

LJ



E.D. La

Rule Location in Report Prec Resut
1.08 Rule 49. Service and ... Possible Inconsistency

1.09 Rule 49. Service and... Possible Repetition

2.01 Rule 47. Motions Local Variation

2.02 Rule 47. Motions Local Variation

2.03 Rule 47. Motions Local Variation
L 2.04 Rule 47. Motions Local Variation

2.05 Rule 47. Motions Local Variation
2.05 Rule 47. Motions Local Variation

L 2.06 Rule 47. Motions Local Variation

t ~~~~~2.07 Rule 47. Motions Local Variation

2.11 Rule 16. Discovery and To Advisory Committee

2.11 Rule 16. Discovery and ... Local Variation

2.14 Rule 47. Motions Local Variation

3 Rule 50. Calendars; Plans... Local Variation

4 Rule 47. Motions Local Variation
uL

5.08 Rule 46. Release from ... Local Variation

L ~~~~~5.11 Rule 46. Release from ... Local Variation

E 5.12 Rule 17. Subpoena Possible Repetition

*tU, 5.12 Rule 17. Subpoena Possible Inconsistency

5.13 Rule 17. Subpoena Local Variation

7 Rule 56. Courts and Clerks Local Variation

i~aJ 9 Rule 53. Regulation of ... Local Variation

12 Rule 53. Regulation of ... Local Variation

13.01 Rule 23. Trial by Jury ... Possible Inconsistency

13.02 Rule 24. Trial Jurors Local Variation

13.03 Rule 29.1. Closing Arg. Local Variation
Kr



E.D. La.

Rule, Lcation in Report Project Result K
13.04 Rule 24. Trial Jurors Local Variation E

13.05 Rule 24. Trial Jurors Local Variation

15 Rule 24. Trial Jurors Local Variation K
15 Rule 56. Courts and Clerks Possible Repetition

16 Rule 32. Sentence and ... Local Variation

16 Rule 32. Sentence and Possible Repetition 7
16 Rule 32. Sentence and ... Possible Inconsistency

19 Other-Duties of Magistrates Local Variation

19.01 Rule 58. Procedure for... Local Variation

19.08 Rule 58. Procedure for ... Local Variation

21 Rule 53. Regulation of ... Local Variation K
GO 90-1 Rule 44. Right to and ... Local Variation

Plan Rule 50. Calendars; Plans... Local Variation

LJ

2



M.D. La.

Rule Location in Report Project Result
l 1.09 Rule 49. Service and ... Possible RepetitionL24

2.01 Rule 47. Motions Local Variation

E 2.04 Rule 47. Motions Local Variation

2.05 Rule 47. Motions Local Variation

2.06 Rule 47. Motions Local Variation

L 2.07 Rule 47. Motions Local Variation

7 2.11 Rule 16. Discovery and To Advisory Committee

L 2.11 Rule 16. Discovery and ... Local Variation

l 2.14 Rule 47. Motions Local Variation

3 Rule 50. Calendars; Plans... Local Variation

L. 4 Rule 47. Motions Local Variation

5.11 Rule 46. Release from Local Variation

5.12 Rule 17. Subpoena Possible Repetition

5.12 Rule 17. Subpoena Possible Inconsistency

5.13 Rule 17. Subpoena Local Variation

7 Rule 56. Courts and Clerks Local Variation

L 9 Rule 53. Regulation of... Local Variation

12 Rule 53. Regulation of ... Local Variation

Ks 13.02 Rule 24. Trial Jurors Local Variation

13.03 Rule 29.1. Closing Arg. Local Variation

13.04 Rule 24. Trial Jurors Local Variation

13.05 Rule 24. Trial Jurors Local Variation

16 Rule 32. Sentence and ... Local Variation

K 16 Rule 32., Sentence and ... Possible Repetition

16 Rule 32. Sentence and ... Possible Inconsistency
L.



M.D. La.

Rxle Location in Report Project Rest
19 Other-Duties of Magistrates Local Variation

19.06 Rule 58. Procedure for ... Local Variation

19.06 Rule 58. Procedure for ... Possible Inconsistency

21 Rule 53. Regulation of ... Local Variation

J

L

n

21
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W.D. La.

L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
Rule S . Location in Report rpject Resut

1.08 Rule 49. Service and ... Possible Inconsistency

1.09 Rule 49. Service and ... Possible Repetition

2.01 Rule 47. Motions Local Variation

2.05 Rule 47. Motions Local Variation

2.06 Rule 47. Motions Local Variation

2.07 Rule 47. Motions Local Variation

2.11 Rule 16. Discovery and ... To Advisory Committee

2.11 Rule 16. Discovery and ... Local Variation

2.16 Rule 49. Service and ... Possible Inconsistency

3 Rule 50. Calendars; Plans... ocal Variation

4 Rule 47. Motions Local Variation

5.11 Rule 46. Release from ... Local Variation

5.12 Rule 17. Subpoena Possible Repetition

5.12 Rule 17. Subpoena Possible Inconsistency

5.13 Rule 17. Subpoena Local Variation

7 -Rule 56. Courts and Clerks Local Variation

9 Rule 53. Regulation of... Local Variation

12 Rule 53. Regulation of ... Local Variation

13.01 Rule 23. Trial by Jury ... F ossible Inconsistency

13.02 Rule 24. Trial Jurors L ocal Variation

13.03 Rule 29.1. Closing Arg. ILocal Variation

13.04 Rule 24. Trial Jurors Local Variation

13.05 Rule 24. Trial Jurors Local Variation

15 Rule 24. Trial Jurors Local Variation

15 Rule 56. Courts and Clerks Possible Repetition



W.D. La. i

Rule location in Report Prject Result
16 Rule 32. Sentence and ... Local Variation

16 Rule 32. Sentence and ... Possible Repetition Ll

16 Rule 32. Sentence and ... Possible Inconsistency

19 Other-Duties of Magistrates Local Variation

19.06 Rule 58. Procedure for ... Local Variation

19.06 Rule 58. Procedure for ... Possible Inconsistency

21 Rule 53. Regulation of ... Local Variation

J

LJ

LH

L.

Li

L

2



E.D. Mich.

L
r" B Locaton in Report Pject Result

100.1 Rule 50. Calendars; Plans ... Local Variation

100.2 Rule 50. Calendars; Plans... Local Variation

200.1 Rule 50. Calendars; Plans... Local Variation

205.1 Rule 5. Initial Appearance.. Local Variation

205.1 Rule 5. Initial Appearance.. Possible Repetition

205.2 Other-Duties of Magistrates Local Variation

r 206.1(c) Rule 6. The Grand Jury Local Variation

206.1(b) Rule 6. The Grand Jury Possible Repetition

L 206. 1(a) Rule 6. The Grand Jury Local Variation

210.1 Rule 10. Arraignment Lccal Variation

210.1 Rule 10. Arraignment Possible Repetition

217.1 Rule 17. Subpoena Local Variation

217.1(c) Rule 17. Subpoena Possible Repetition

232.1 Rule 32. Sentence and ... Local Variation

232.1 Rule 32. Sentence and ... Possible Repetition

232.1 Rule 32. Sentence and ... Possible Inconsistency

244.1 Rule 44. Right to and ... Local Variation

244.2 Rule 44. Right to and ... Local Variation

246.1 Rule 46. Release from ... Local Variation

[7 246.1 Rule 46. Release from ... Possible Repetition

247.1(b) Rule 12. Pleadings and Local Variation

247.1 Rule 47. Motions Local Variation

250.1 Rule 50. Calendars; Plans... Local Variation

255.1 Rule 10. Arraignment Possible Repetition

258.1 Rule 58. Procedure for ... Local Variation

r



E.D. Mich. Gl

Rule Location in Report oject Re-ult
PA Rule 11. Pleas Local Variation K

Plan Rule 44. Right to and ... Local Variation

Plan Rule 50. Calendars; Plans... Local Variation

Samp. Rule 8. Joinder Local Variation

Samp. Rule 14. Relief from ... Local Variation

Samp. Rule 17.1. Pretrial Conf. Local Variation 7
SO 90-010 Rule 16. Discovery and ... Possible Repetition

SO M90010 Rule 16. Discovery and ... Local Variation F
SO 90-010 Rule 12. Pleadings and Local Variation 7
SO 90-010 Rule 53. Regulation of ... Local Variation

L 1
rm

F

2 I



D. Mfinn.

Rule Location in Report PEject Result
83.10 Rule 32. Sentence and ... Local Variation

83.10 Rule 32. Sentence and ... Possible Inconsistency

83.2 Rule 53. Regulation of ... Local Variation

83.9 Rule 58. Procedure for ... Local Variation

Order Rule 50. Calendars; Plans... Local Variation

Plan Rule 50. Calendars; Plans... Local Variation



D. Mont. L

RuleLoicaton in Report PrjectKah
300-1 Other-Duties of Magistrates Local Variation,

305 Rule 46. Release from ... Local Variation

320-1 Rule 47. Motions Local Variation

320-2 Rule 47. Motions Local Variation F

320-2 Rule 47. Motions To Advisory Committee

325 Rule 17.1. Pretrial Conf. Local Variation L
326-1 Rule 24. Trial Jurors Local Variation

326-1 Rule 24. Trial Jurors Possible Repetition D
32&2 Rule 30. Instructions Local Variation F

326-3 Rule 53. Regulation of ... Local Variation

327-1 Rule 43. Presence of the ... Local Variation 7
327-2 Rule 17. Subpoena Local Variation

327-2 Rule 49. Service and ... Local Variation

340-1 Rule 45. Time Local Variation 7
340-2 Rule 45. Time Local Variation

345-1 Rule 6. The Grand Jury Possible Inconsistency

Plan Rule 24. Trial Jurors Local Variation

Plan Rule 44. Right to and ... Local Variation l

Plan Rule 50. Calendars; Plans... Local Variation C

SO 6 Rule 17.1. Pretrial Conf. Local Variation

SO 7 Rule 24. Trial Jurors Local Variation L
fr-

L

7



D. Nev.

Plle tLocation in Report P e Reslt
110-2 Rule 18. Place of Pros... Local Variation

125 Rule 53. Regulation of ... Local Variation

7 150 Rule 45. Time Local Variation

150 Rule 45. Time Possible Repetition

170 Rule 56. Courts and Clerks Local Variation

175 Rule 46. Release from ... Local Variation

200 Rule 30. Instructions Local Variation

K 300 Rule 1. Scope Model Local Rule

I L 305 Rule 44. Right to and ... Local Variation

310 Rule 16. Discovery and ... Local Variation

L 315 Rule 16. Discovery and ... Local Variation

7 315(e) Rule 12.1. Notice of Alibi Possible Inconsistency

315(e) Rule 12.2. Notice of .... Possible Inconsistency

7 315(e) Rule 12.2. Notice of ... Local Variation

320 Rule 12. Pleadings and ... Local Variation

6- g320 Rule 12. Pleadings and Possible Repetition

r 325 Rule 17. Subpoena Local Variation

330 Rule 35. Correction or ... Local Variation

K 330 Rule 35. Correction or ... Possible Inconsistency

500 Other-Duties of Magistrates Local Variation

500-2 Rule 58. Procedure for ... Local Variation

K 510 Other-Duties of Magistrates Local Variation

L



D. N.H.

Rule Location in Report pject es
31 Rule 24. Trial Jurors Local Variation 7
31(a) 'Rule 23. Trial by Jury ... Possible Repetition

35 Rule 53. Regulation of.. Local Variation

36 Rule 53. Regulation of ... Local Variation

37 Rule 53. Regulation of ... Local Variation J

MRs Other-Duties of Magistrates Local Variation L

Plan Rule 24. Trial Jurors Local Variation

Samp. Rule 17.1. Pretrial Conf. Local Variation

Samp. Rule 32. Sentence and ... Local Variation K

Samp. Rule 32. Sentence and ... Possible Inconsistency

Li

L

1

Ell



D. N.J.

L
Rule Location in Report PrjtResult

8 Rule 49. Service and ... Local Variation

11 Rule 50. Calendars; Plans... Local Variation

12(F) Rule 12. Pleadings and ... Local Variation

12(F) Rule 41. Search and Seizure Local Variation

17 Rule 44. Right to and ... Local Variation

18 Rule 44. Right to and ... Local Variation

19 Rule 24. Trial Jurors Local Variation
L 20 Rule 24. Trial Jurors Local Variation

263 Rule 56. Courts and Clerks Local Variation

35 Rule 46. Release from Local Variation

LI 36 Rule 53. Regulation of... Local Variation

38 Rule 32. Sentence and ... Local Variation

40(B) Rule 58. Procedure for ... Local Variation

40(B) Rule 58. Procedure for Possible Inconsistency

40 Other-Duties of Magistrates Local Variation

44 Rule 1. Scope Possible Repetition

L" PA Rule 11. Pleas Local Variation

Plan Rule 50. Calendars; Plans... Local Variation

L Samp. Rule 16. Discovery and ... Possible Repetition

Samp. Rule 16. Discovery and ... Local Variation

L

L

L ~~~~~~~~~- 1



E.D. N.Y.

Rulle Location in eporPect Result
1 Rule 44. Right to and .. Local Variation K
2 Rule 43. Presence of the Possible Repetition LJ

2 Rule 43. Presence of the ... Possible Inconsistency

3 Rule 16. Discovery and ... To Advisory Committee

3 Rule 16. Discovery and ... Local Variation L.J

3 Rule 47. Motions Local Variation r
4 Rule 46. Release from ... Local Variation

5 Rule 46. Release from ... Local Variation L

6 Rule 32. Sentence and ... Local Variation

7 Rule 53. Regulation of ... Local Variation
DOB 50.1 Rule 50. Calendars; Plans... Local Variation

DOB 50.2 Rule 50. Calendars; Plans ... Local Variation

DOB 50.3 Rule 13. Trial Together... Local Variation

DOB 50.4 Rule 50. Calendars; Plans ... Local Variation

DOB 50.6 Rule 50. Calendars; Plans ... Local Variation

DOB 50.7 Rule 17.1. Pretrial Conf. Local Variation

MR 2 Rule 58. Procedure for ... Local Variation

MRs Other-Duties of Magistrates Local Variation LI

Plan Rule 24. Trial Jurors Local Variation

Plan Rule 44. Right to and ... Local Variation

Samp. Rule 45. Time Local Variation X

L ,

1



L
N.D. N.Y

r
BuLe Location in ReportP ect Ret

1.1 Rule 1. Scope Model Local Rule

5.1 Rule 4. Arrest Warrant ... Possible Inconsistency

5.1 Rule 4. Arrest Warrant ... To Advisory Committee

11.1 Rule 11. Pleas Local Variation

12.1 Rule 47. Motions Local Variation

17.1 Rule 17. Subpoena Local VariationLE.

17.1 Rule 17. Subpoena Possible Repetition

L 17.1.1 Rule 17.1. Pretrial Conf. Local Variation

L. 20.1 Rule 20. Transfer from... Possible Repetition

30.1 Rule 30. Instructions Local Variation

32.1 Rule 32. Sentence and ... Local Variation

32.1 Rule 32. Sentence and ... Possible Inconsistency

44.1 Rule 44. Right to and ... Local Variation

44.2 Rule 44. Right to and ... Local Variation

45.1 Rule 45. Time Local Variation

L 46.1 Rule 46. Release from ... Local Variation

57.1 Rule 7. Indictment and ... Local Variation

57.2 Rule 46. Release from ... Local Variation

. 58.1(c) Rule 58. Procedure for ... Local Variation

58.1 Other-Duties of Magistrates Local Variation

L



S.D. N.Y. l

Rule Location in Relpor Prect Rest E
1 Rule 44. Right to and ... Local Variation

2 Rule 43. Presence of the Possible Repetition

2 Rule 43. Presence of the.. Possible Inconsistency 7
3 Rule 16. Discovery and ... To Advisory Committee

3 Rule 16. Discovery and Local Variation

3 Rule 47. Motions Local Variation

4 Rule 46. Release from ... Local Variation

5 Rule 46. Release from ... Local Variation L

6 Rule 32. Sentence and ... Local Variation

7 Rule 53. Regulation of ... Local Variation - >

DOB 10(b) Rule 12. Pleadings and ... Local Variation 7
DOB 10 Rule 47. Motions Local Variation

DOB 15 Rule 8. Joinder ... Local Variation 7
DOB 15 Rule 8. Joinder ... Possible Repetition

DOB 27 Rule 8. Joinder ... Local Variation

DOB 8,9,12, Rule 50. Calendars; Plans... Local Variation
DOB 1,2,3,6,7 Rule 50. Calendars; Plans... Local Variation

DOB 13,14,17 Rule 50. Calendars; Plans... Local Variation L
DOB 18,19,20 Rule 50. Calendars; Plans ... Local Variation V
DOB 21,22,24 Rule 50. Calendars; Plans ... Local Variation

DOB 25,26,28 Rule 50. Calendars; Plans ... Local Variation

MR 2 Rule 58. Procedure for ... Local Variation

MRs Other-Duties of Magistrates Local Variation 7
Plan Rule 44. Right to and... Local Variation



W.D. N.Y.

Rule Location in Report 'Pject ResIt
6 Rule 50. Calendars; Plans... Local Variation

7 Rule 49. Service and ... Local Variation

17(a) Rule 48. Dismissal Local Variation

17(a) Rule 48. Dismissal Possible Inconsistency

2o Rule 24. Trial Jurors Local Variation

Z7 Rule 47. Motions Local Variation

27 Rule 47. Motions Local Variation

28 Other-Duties of Magistrates Local Variation

L Rule 50. Calendars; Plans... Local Variation

29(a) Rule 58. Procedure for ... Local Variation

29 Other-Duties of Magistrates Local Variation

30 Other-Duties of Magistrates Local Variation

33 Rule 10. Arraignment Local Variation

33 Rule 17.1. Pretrial Conf. Local Variation

34 Rule 44. Right to and ... Local Variation

34 Rule 50. Calendars; Plans... Local Variation

35(a) Rule 6. The Grand Jury Possible Repetition

35(b) Rule 6. The Grand Jury Possible Repetition

35 Rule 6. The Grand Jury Local Variation

35A Rule 23. Trial by Jury ... Possible Repetition

35A Rule 24. Trial Jurors Possible Repetition

36 Rule 56. Courts and Clerks Local Variation

37 Rule 50. Calendars; Plans... Local Variation

38 Rule 32. Sentence and ... Local Variation

41 Rule 58. Procedure for ... Local Variation



W.D. N.Y. Li

Bule Location in RepotProec Best
43 Rule 53. Regulation of ... Local Variation

Plan Rule 44. Right to and ... Local Variation

Samp. Rule 17.1. Pretrial Conf. Local Variation

L
Li

7L)

7

4

7

2

2



M.D. N.Car.
rueL Rule Location in Report

v 301 Rule 50. Calendars; Plans... Local Variation

302(d) Rule 16. Discovery and ... Local Variation

302 Rule 12. Pleadings and ... Local Variation

1 303 Rule 44. Right to and ... Local Variation

304 Rule 58. Procedure for ... Local Variation

flt 305 Rule 53. Regulation of ... Local Variation

Order Rule 24. Trial Jurors Local Variation

Plan Rule 50. Calendars; Plans... Local Variation

SO 4 Rule 56. Courts and Clerks Local Variation

SO 8 Rule 24. Trial Jurors Local Variation

SO 11 Rule 6. The Grand Jury Local Variation

SO 2) Rule 32. Sentence and ... Local Variation

SO 2) Rule 32. Sentence and Possible Repetition

SO 20 Rule 32. Sentence and ... Possible Inconsistency

SO b 9 Rule 44. Right to and... Local Variation

L.

fr



W.D. N.Car. i

Location in Report Piroect Re
5 Rule 53. Regulation of ... Local Variation

11 Rule 53. Regulation of ... Local Variation l

12 Rule 58. Procedure for ... Local Variation K
12 Rule 58. Procedure for ... Possible Inconsistency

Order (9/24/76) Other-Duties of Magistrates Local Variation

Order 10/31175 Rule 6. The Grand Jury Local Variation

Order 10/31/75 Other-Duties of Magistrates Local Variation L

Samp. Rule 17.1. Pretrial Conf. Local Variation K

17LJ

LJ

L

I' 7~~~~~~~~~~~~~~~~
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Li



D. N.Dak.

Rle Location in R Enoject
7(B) Rule 18. Place of Pros... Local Variation

7(B) Rule 18. Place of Pros... Possible Repetition

L 8(B) Rule 6. The Grand Jury Local Variation

8(A) Rule 24. Trial Jurors Local Variation

8(B) Rule 24. Trial Jurors Local Variation

8(D) Rule 24. Trial Jurors Local Variation

8(E) Rule 24. Trial Jurors Local Variation

8(G) Rule 30. Instructions Local Variation

8(G) Rule 30. Instructions To Advisory Committee

8(G) Rule 30. Instructions Possible Inconsistency

8(F) Rule 53. Regulation of... Local Variation

15 Rule 56. Courts and Clerks Local Variation

24 Rule 46. Release from ... Local Variation

Z7 Rule 32. Sentence and ... Local Variation

27 Rule 32. Sentence and ... Possible Inconsistency

28(A) Rule 58. Procedure for ... Local Variationvh Other-Duties of Magistrates Local Variation

29 Rule 53. Regulation of ... Local Variation

1 Memo Rule 16. Discovery and ... Local Variation

Memo Rule 12. Pleadings and... Local Variation

Plan Rule 24. Trial Jurors Local Variation

Plan Rule 44. Right to and ... Local Variation

L

~~~~~~~~~~~~~~~~~~~~~~1



D. N.Mar. L

Rxlle Location in Report ProjectReu

300-1 Rule 46. Release from Local Variation

300-2 Rule 46. Release from ... Local Variation

3003 Rule 46. Release from ... Local Variation ,

310 Rule 17.1. Pretrial Conf. Local Variation

320 Rule 44. Right to and ... Local Variation U

330-1 Rule 4. Arrest Warrant ... Possible Inconsistency

330-1 Rule 4. Arrest Warrant ... To Advisory Committee

340-1 Rule 12. Pleadings and ... Local Variation

340-2 Rule 12. Pleadings and ................. Local Variation . .

340-3 Rule 12. Pleadings and ... Local Variation

350-1 Rule 35. Correction or ... Local Variation V

rn
LJ

1~~~~~~~~~

E
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N.D. Ohio

L
RBle Location in Report Prjt Result

3:2.1 Rule 6. The Grand Jury Local Variation

3:2.2 Rule 6. The Grand Jury Local VariationK 3:2.3 Rule 7. Indictment and... Local Variation
3:3.1 Rule 10. Arraignment Local Variation

3:3.2 Rule 10. Arraignment Possible Repetition

3:3.3 Rule 17.1. Pretrial Conf. Local Variation
L

7 3:4.1 Rule 53. Regulation of ... Local Variation
L 3:5.1 Rule 16. Discovery and ... Local Variation

3:7.1 Rule 12. Pleadings and ... Local Variation

3:7.1 Rule 30. Instructions Local Variation

L 3:8.1 Rule 32. Sentence and ... Local Variation
3:8.2 Rule 32. Sentence and ... Local Variation

3:8.3 Rule 32. Sentence and Local Variation

3:8.4 Rule 32.1. Revocation or ... Local Variation

3:8.5 Rule 32.1. Revocation or ... Local VariationU 3:10.1 Rule 40. Commitment to ... Possible Repetition
3:10.1 Rule 46. Release from ... Local Variation

3:10.2 Rule 46. Release from ... Local Variation

Plan Rule 24. Trial Jurors Local Variation

L
.- 1

J)

L'

L



Rule ~Location in Repotroect Resut
100 Rule 1. Scope Model Local Rule ,

101 Rule 1. Scope Model Local Rule

102 Rule 32. Sentence and Local Variation

103 Rule 32. Sentence and ... Local Variation ;

104 Rule 53. Regulation of ... Local Variation,

105 Rule 58. Procedure for ... Local Variation 7
Plan Rule 24. Trial Jurors Local Variation

Plan Rule 44. Right to and ... Local Variation L

.,

r
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W.D. Okla.

Rule Location in Report Proiect Result
8 Rule 13. Trial Together... Local Variation

8 Rule 50. Calendars; Plans... Local Variation

17(H) Rule 17.1. Pretrial Conf. Local Variation

17(G) Rule 17.1. Pretrial Conf. Possible Repetition

36 Rule 41. Search and Seizure Local Variation

36 Rule 41. Search and Seizure Possible Repetition

38 . ......Rule 50. Calendars; Plans... Local Variation

40 Rule 44. Right to and .. Local Variation

41 Rule 11. Pleas Possible Repetition

PA Rule 11. Pleas Local Variation

L Plan Rule 24. Trial Jurors Local Variation
go, Samp. Rule 17.1. Pretrial Conf. Local Variation

L

1



D. Or. Li

Rule Location in Report Prect Result

PA Rule 11. Pleas Local Variation

Plan Rule 50. Calendars; Plans... Local Variation

Joi

Li

[7,

[7
J.

I
[7



E.D. Pa.

Rule Location in Report iPoetRst
1 Rule 1. Scope Model Local Rule

2 Rule 1. Scope Model Local Rule

3 Rule 50. Calendars; Plans... Local Variation

4(a) Rule 6. The Grand Jury Local Variation

La 4(b) Rule 6. The Grand Jury Local Variation

4(c) Rule 6. The Grand Jury Possible Inconsistency

4(c) Rule 6. The Grand Jury Possible Repetition

4(e) Rule 6. The Grand Jury Local Variation

4 Rule 50. Calendars; Plans... Local Variation

5 Rule 40. Commitment to ... Local Variation

5 Rule 50. Calendars; Plans... Local Variation

6 Rule 46. Release from Local Variation

is 6 Rule 50. Calendars; Plans... Local Variation

7 Rule 44. Right to and ... Local Variation

7 Rule 58. Procedure for ... Local Variation

L 7 Rule 58. Procedure for ... Possible Inconsistency

r 7 Other-Duties of Magistrates Local Variation

8 Rule 10. Arraignment Local Variation

L, 9 Rule 16. Discovery and ... Possible Repetition

9 Rule 16. Discovery and ... To Advisory Committee

9 Rule 16. Discovery and ... Local Variation

9 Rule 17. Subpoena Local Variation

10 Rule 17.1. Pretrial Conf. Local Variation

11 Rule 12. Pleadings and... Local Variation

14 Rule 29. Motion for ... Local Variation



E.D. Pa.

Rule Location in Report Project Result

14 Rule 47. Motions Local Variation

15 Rule 24. Trial Jurors Local Variation

16 Rule 41. Search and Seizure Local Variation

17 Rule 49. Service and ... Local Variation

17 Rule 58. Procedure for ... Local Variation

18 Other-Duties of Magistrates Local Variation

19 Rule 32. Sentence and ... Local Variation

20(g) Rule 47. Motions Local Variation

34(a) Rule 24. Trial Jurors Local Variation

35 Rule 17. Subpoena Local Variation

36 Rule 17. Subpoena Local Variation

46 Rule 46. Release from ... Local Variation

Plan Rule 24. Trial Jurors Local Variation

SO Rule 32. Sentence and ... Local Variation
LJ

SO Rule 32. Sentence and ... Possible Inconsistency

LI

L)

2
, II



M.D. Pa.

Rule Location in Report Proj jet
Plan Rule-24. Trial Jurors Local Variation

Plan Rule 50. Calendars; Plans... Local Variation
Samp. Rule 16. Discovery and Local Variation

Samp. Rule 16. Discovery and ... Possible Repetition



W.D. Pa. L

Rle ~Location in Report Project Result

10.1 Rule 10. Arraignment Local Variation

12.1 Rule 12. Pleadings and ... Local Variation

16.1 Rule 16. Discovery and ... Local Variation 7
23.1 Rule 23. Trial by Jury Local Variation

24.1 Rule 24. Trial Jurors Local Variation

24.2 Rule 24. Trial Jurors Local Variation F
L;

32.1 Rule 32. Sentence and ... Local Variation

32.1 Rule 32. Sentence and ... Possible Repetition I

32.1 Rule 32. Sentence and ... Possible Inconsistency

35.1 Rule 35. Correction or Local Variation

35.1 Rule 35. Correction or ... Possible Inconsistency

35.1 Rule 35. Correction or ... Possible Repetition
1

46.1 Rule 46. Release from ... Local Variation Li

57.1 Rule 50. Calendars; Plans... Local Variation

57.1.3 Rule 53. Regulation of... Local Variation

58.1 Rule 58. Procedure for ... Local Variation F
72.1 Other-Duties of Magistrates Local Variation

72.1.2 Rule 58. Procedure for ... Local Variation L

Plan Rule 24. Trial Jurors Local Variation V

Plan Rule 44. Right to and ... Local Variation

Plan Rule 50. Calendars; Plans... Local Variation L



D. P.RO

Rule -Location in Report P Re
401 Rule 46. Release from ... Local Variation

402 Rule 44. Right to and ... Local Variation

406 Rule 47. Motions Local Variation

406(2) Rule 12. Pleadings and ... Local Variation

407 Rule 46. Release from ... Local Variation

L 408 Rule 17. Discovery and ... Local Variation
409 Rule 16. Discovery and ... To Advisory Committee

409 Rule 16. Discovery and ... Local Variation
7 410 Rule 17.1. Pretrial Conf. Local Variation

411 Rule 17.1. Pretrial Conf. Local Variation

K 412 Rule 24. Trial Jurors Local Variation

g 412 Rule 30. Instructions Local Variation

412 Rule 30. Instructions To Advisory Committee

412 Rule 30. Instructions Possible Inconsistency

413 Rule 17.1. Pretrial Conf. Local Variation

414 Rule 11. Pleas Local Variation

417 Other-Duties of Magistrates Local Variation

418 Rule 32. Sentence and ... Local VariationK 418 Rule 32. Sentence and ... Possible Inconsistency

4Z7 Rule 32. Sentence and... Local Variation
L PA Rule 11. Pleas Local Variation

Plan Rule 24. Trial Jurors Local Variation

Plan Rule 50. Calendars; Plans... Local Variation
L Samp. Rule 17.1. Pretrial Conf. Local Variation

Samp. Rule 53. Regulation of ... Local Variation

7L



Li
D. P.R.

Big& Location in Report Project Result
SO Rule 53. Regulation of ... Local Variation

U
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E.D. Tenn.

Rule Location in Report Project Result
72.4 Other-Duties of Magistrates Local Variation

72.4(a) Rule 58. Procedure for ... Local Variation

83.10 Rule 46. Release from ... Local Variation

L 83.11 Rule 46. Release from ... Local Variation

A,,L83.2(b) Rule 53. Regulation of Local Variation

83.2(c) Rule 53. Regulation of ... Local Variation

83.2(e) Rule 53. Regulation of ... Local Variation

83.9 Rule 32. Sentence and ... Local Variation

83.9 Rule 32. Sentence and Possible Repetition

83.9 Rule 32. Sentence and Possible Inconsistency

Samp. Rule 16. Discovery and ... Possible Repetition

Samp. Rule 16. Discovery and ... Local Variation

Samp. Rule 17.1. Pretrial Conf. Local Variation

L

L

Li
1



W.D. Tenn.

Rle Location in RepoRt Project Result

5 Rule 53. Regulation of ... Local Variation '7
L I

6 Rule 53. Regulation of ... Local Variation

12 Rule 47. Motions Local Variation

12 Rule 47. Motions Possible Repetition

14 Rule 16. Discovery and ... Local Variation

17 Rule 47. Motions Local Variation

19(b) Rule 53. Regulation of .. Local Variation

20(a) Rule 58. Procedure for Local Variation

2D Other-Duties of Magistrates Local Variation

21 Rule 32. Sentence and ... Local Variation

21 Rule 32. Sentence and Possible Inconsistency

22 Rule 32. Sentence and ... Local Variation

24 Rule 56. Courts and Clerks Local Variation

Plan Rule 24. Trial Jurors Local Variation

Plan Rule 50. Calendars; Plans... Local Variation

J
7L

Li

L



E.D. Tex

Rule ILcation in Report ResultL GO 88-5 Rule 46. Release from ... Local Variation
GO 88-7 Rule 32. Sentence and ... Local Variation
GO 88-7 Rule 32. Sentence and ... Possible Inconsistency
GO 90.8 Rule 50. Calendars; Plans ... Local Variation

L GO 90-9 Rule 50. Calendars; Plans ... Local Variation
GO 91-5 Rule 6. The Grand Jury Local Variation
GO 91-9 Other-Duties of Magistrates Local Variation
GO 92-5 Rule 6. The Grand Jury Local Variation
GO 92-6 Other-Duties of Magistrates Local Variation
GO 93-1 Rule 49. Service and ... Local Variation
GO 9,3-2' Rule 24. Trial Jurors Local Variation
GO 93-3 Rule 6. The Grand Jury Local Variation

L GO 93-4 Rule 4. Arrest Warrant ... Local Variation
GO 93-5 Rule 32.1. Revocation or ... Local Variation
GO 93-6 Rule 50. Calendars; Plans... Local Variation
GO 94-3 Other-Duties of Magistrates Local Variation
GO 94-9 Rule 6. The Grand Jury Local Variation
GO 91-10 Other-Duties of Magistrates Local Variation
GO 92-10 Rule 50. Calendars; Plans... Local Variation

7 GO 92-11 Rule 5. Initial Appearance.. Local Variation
L GO 92-14 Rule 50. Calendars; Plans... Local Variation
F-1 GO 92-15 Rule 50. Calendars; Plans... Local Variation

GO 92-20 Rule 44. Right to and ... Local Variation
GO 92-25 Rule 46. Release from ... Local Variation
GO 93-17 Rule 50. Calendars; Plans... Local Variation

Ld



E.D. Tex. K,

Rule Location in Report Poject Reslt

GO 94-18 Rule 32. Sentence and ... Local Variation K
GO 94-18 Rule 32. Sentence and ... Possible Inconsistency

GO 94-21 Rule58. Procedure for ... Local Variation .

MR 1(B) Rule 58. Procedure for ... Local Variation 7

Plan Rule 24. Trial Jurors Local Variation

Plan Rule 50. Calendars; Plans... Local Variation 7
Samp. Rule 16. Discovery and ... Possible Repetition

Samp. Rule 16. Discovery and ... Local Variation

Samp. Rule 17.1. Pretrial Conf. Local Variation K

rn

2

rn



N.D. Tex

Rule Location in Report PrjectR t
1.1 Rule 1. Scope Model Local Rule

1.1 Rule 1. Scope Possible Inconsistency

L 5.1 Rule 47. Motions Local Variation
5.1 Rule 47. Motions To Advisory Committee
6.1 Rule 15. Depositions Possible Inconsistency

L 7.2 Rule 50. Calendars; Plans... Local Variation
8.2(b) Rule 24. Trial Jurors Possible Repetition

L 8.2(d) Rule 24. Trial Jurors Local Variation
8.2(e) Rule 24. Trial Jurors Local Variation

8.2(c) Rule 30. Instructions Local Variation
8.2(c) Rule 30. Instructions To Advisory Committee

- 8.2(c) Rule 30. Instructions Possible Inconsistency
L 8.29d) Rule 23. Trial by Jury ... Possible Repetition

7 9.3 Rule 11. Pleas Possible Repetition

10.5 Rule 58. Procedure for ... Local Variation
10.6 Rule 46. Release from ... Local Variation

7 10.9 Rule 32. Sentence and ... Local Variation

10.9 Rule 32. Sentence and ... Possible Repetition
7 10.9 Rule 32. Sentence and... Possible Inconsistency
L 14.1 Rule 53. Regulation of Local Variation

14.2 Rule 53. Regulation of ... Local Variation

L 14.3 Rule 53. Regulation of ... Local VariationL
AppVI Other-Duties of Magistrates Local Variation
MO 9 Rule 44. Right to and... Local Variation

MO 12 Rule 46. Release from ... Local VariationL



N.D. Tex L

Rule Location in Repr Project Result

MO 26 Rule 32. Sentence and ... Local Variation

MR 1(p) Rule 58. Procedure for ... Local Variation

Plan Rule 24. Trial Jurors Local Variation

Plan Rule 44. Right to and ... Local Variation

Plan Rule 50. Calendars; Plans... Local Variation

Samp. Rule 17.1. Pretrial Conf., Local Variation

L

L

Li
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S.D. Tex

Rule PrLocation in port Pr c Result
7 Rule 12. Pleadings and ... Local Variation

7 Rule 12. Pleadings and... Possible Repetition

31 Rule 56. Courts and Clerks Local Variation
12 Rule 24. Trial Jurors Local Variation

13 Rule 53. Regulation of... Local Variation
_ 14 Other-Duties of Magistrates Local Variation

15 Rule 46. Release from ... Local Variation
L , 16 Rule 32. Sentence and ... Local Variation

19 Rule 53. Regulation of... Local Variation

App C Rule 53. Regulation of ... Local Variation
Order 91-9 Rule 32.1. Revocation or ... Local Variation

-Order 94-4 Rule 50. Calendars; Plans... Local Variation

Order 91-26 Rule 4. Arrest Warrant ... Possible Inconsistency
Order 91-26 Rule 4. Arrest Warrant ... To Advisory Committee
PA Rule 11. Pleas Local Variation

Plan Rule 24. Trial Jurors Local Variation
Plan Rule 44. Right to and ... Local Variation

Plan Rule 50. Calendars; Plans... Local Variation
Lj XSamp. Rule 17.1. Pretrial Conf. Local Variation

E 1



W.D. Tex.

Location in Rept Pject Result
1 Rule 1. Scope Model Local Rule

1 Rule 1. Scope Possible Repetition

6 Rule 6. The Grand Jury Local Variation

12 Rule 12. Pleadings and ... Local Variation

12 Rule 12. Pleadings and ... Possible Repetition Li

15 Rule 15. Depositions Possible Inconsistency K
24 Rule 24. Trial Jurors Local Variation

32 Rule 32. Sentence and ... Local Variation 7
49 Rule 15. Depositions Possible Inconsistency

49 Rule 49. Service and ... Local Variation

49 Rule 49. Service and ... Possible Repetition L

55 Rule 56. Courts and' Clerks Local Variation

61 Rule 58. Procedure for ... Local Variation 7
AppD Rule 24. Trial Jurors Local Variation 7
AppF Rule 44. Right to and ... Local Variation

AppK Rule 50. Calendars; Plans ... Local Variation 7
AT 8 Rule 44. Right to and ... Local Variation

Order (7/1194) Rule 50. Calendars; Plans ... Local Variation

L

r
.
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D. Utah

Location in Retect Rut
107(b) Rule 13. Trial Together... Local Variation

L 107(a) Rule 50. Calendars; Plans... Local VariationL0 111 Rule 53. Regulation of ... Local Variation

112 Rule 53. Regulation of ... Local Variation
113 Rule 23. Trial by Jury ... Possible Repetition
113 Rule 24. Trial Jurors Local Variation
114 Rule 30. Instructions Local Variation

114 Rule 30. Instructions To Advisory Committee
114 Rule 30. Instructions Possible Inconsistency

123(b) Rule 53. Regulation of ... Local Variation

301 Rule 44. Right to and ... Local Variation

302 Rule 44. Right to and ... Local Variation

303 Rule 6. The Grand Jury Local Variation

304 Rule 4. Arrest Warrant Local Variation
L 304(a) Rule 9. Warrant/Summons Possible Repetition

L -
304(a) Rule 9. Warrant/Summons Possible Inconsistency
306 Rule 46. Release from ... Local Variation

307 Rule 12. Pleadings and ... Local Variation
306 Rule 16. Discovery and ... Local Variation

309 Rule 16. Discovery and ... Local Variation
310(a) Rule 11. Pleas Local Variation

310 Rule 32. Sentence and ... Local Variation

310 Rule 32. Sentence and ... Possible Repetition
310 Rule 32. Sentence and ... Possible Inconsistency

311 Rule 20. Transfer from ... Local Variation

LI 1
rL



D. Utah

Rule Location in Report Prect Razz
312 Rule 21. Transfer from... Local Variation

313 Rule 53. Regulation of ... Local Variation

314 Rule 53. Regulation of... Local Variation

315 Rule 24. Trial Jurors Local Variation

316 Rule 58. Procedure ford... Local Variation

316 Other-Duties of Magistrates Local Variation

317 Rule 47. Motions Local Variation

317 Rule 47. Motions Possible Repetition

318 Rule 50. Calendars; Plans ... Local Variation

GO (5/28/93) Rule 50. Calendars; Plans ... Local Variation

PA Rule 11. Pleas Local Variation

Plan Rule 44. Right to and ... Local Variation

Samp. Rule 17.1. Pretrial Conf. Local Variation

[7

Li,

LI
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D. Vt.

Location in GRod rmieRsu
ok 1 Rule 1. Scope Model Local Rule

L 1 Rule 1. Scope Possible Repetition

2 Rule 16. Discovery and ... Possible Repetition

2 Rule 16. Discovery and To Advisory Committee

2 Rule 16. Discovery and ... Local Variation

3 Rule 32. Sentence and ... Local Variation

4 Rule 32. Sentence and ... Local Variation

Plan Rule 24. Trial Jurors Local Variation

Plan Rule 50. Calendars; Plans... Local Variation

Samp. Rule 43. Presence of the ... Possible Repetition

Samp. Rule 17.1. Pretrial Conf. Local Variation

L

Fli
Le
Lo



E.D. Va. 7

Rulle Location in Report h-viect BestK
2o Rule 6. The Grand Jury Local Variation

27 Rule 16. Discovery and ... Local Variation LI
27 Rule 12. Pleadings and Local Variation 7
27 Rule 12. Pleadings and Possible Repetition

K

Li



EMD. Wash.

LWS L L ation in Reopgt
1.4 Rule 53. Regulation of ... Local Variation

7 Rule 47. Motions Local Variation

40 Rule 50. Calendars; Plans... Local Variation

43 Rule 53. Regulation of ... Local Variation

47 Rule 24. Trial Jurors Local Variation

51 Rule 30. Instructions Local Variation

51 Rule 30. Instructions To Advisory Committee

51 Rule 30. Instructions Possible Inconsistency

79 Rule 56. Courts and Clerks Local Variation

100 Rule 53. Regulation of ... Local Variation

Order Rule 32. Sentence and ... Possible Inconsistency

Order (5/22/81) Rule 32. Sentence and ... Local Variation

PDP Rule 46. Release from ... Local Variation

Plan Rule 50. Calendars; Plans... Local Variation
Samp. Rule 16. Discovery and ... Possible Repetition

Samp. Rule 16. Discovery and ... Local Variation

Samp. Rule 12. Pleadings and ... Local Variation

Samp. Rule 17.1. Pretrial Conf. Local Variation

Samp. Rule 46. Release from ... Local Variation



W.D. Wash. r
Rue ZLocation in Report Project Result

5 Rule 4. Arrest Warrant ... Possible Inconsistency

5 Rule 4. Arrest Warrant ... To Advisory Committee

5.1(c) Rule 5.1. Preliminary Exam Local Variation

6 Rule 6. The Grand Jury Possible Repetition L-J

12 Rule 12. Pleadings and... Local Variation

16 Rule 16. Discovery and ... Local Variation

17 Rule 17. Subpoena Local Variation ]

18 Rule 18. Place of Pros... Local Variation

22 Rule 22. Time of Motion ... Possible Inconsistency E

24 Rule 24. Trial Jurors Local Variation r
hi Rule 26. Taking of ... Local Variation

26(a) Rule 29.1. Closing Arg. Possible Repetition

30 Rule 30. Instructions Local Variation

30 Rule 30. Instructions To Advisory Committee

30 Rule 30. Instructions Possible Inconsistency

32 Rule 32. Sentence and ... Local Variation

32 Rule 32. Sentence and ... Possible Repetition

41 Rule 41. Search and Seizure Local Variation
L

44 Rule 44. Right to and ... Local Variation

45 Rule 45. Time Local Variation L
46 Rule 46. Release from ... Local Variation

48 Rule 16. Discovery and ... Possible Repetition

48 Rule 16. Discovery and ... Local Variation

53 Rule 53. Regulation of ... Local Variation

GO (7/1/93) Rule 32. Sentence and ... Local Variation

1



W.D. Wash.

BRlIe Ideation in Report Project Result
GO (7/1/93) Rule 32. Sentence and ... Possible Inconsistency

GO (12/2/93) Other-Duties of Magistrates Local Variation

Man. Rule 50. Calendars; Plans ... Local Variation

Order (5/4/92) Rule 24. Trial Jurors Local Variation
Plan Rule 50. Calendars; Plans ... Local Variation

Samp. Rule 17.1. Pretrial Conf. Local Variation

LI

7

L

2
L



rm
N.D. W.Va.

Rule Location in Rport Project Result
3.01 Rule 1. Scope Model Local Rule

L~J

3.02 Rule 44. Right to and ... Local Variation

3.04 Other-Juvenile Delin... Possible Repetition

3.05 Rule 10. Arraignment Local Variation

3.05 Rule 48. Dismissal Possible Repetition

3.06(d) Rule 16. Discovery and ... Possible Repetition K
3.06(d) Rule 16. Discovery and ... Local Variation 7
3.06(b) Rule 12. Pleadings and ... Local Variation L

3.06(b) Rule 12. Pleadings and ... Possible Repetition

3.06(b) Rule 41. Search and Seizure Local Variation

3.06(c) Rule 32. Sentence and ... Local Variation C

3.06(a) Rule 50. Calendars; Plans... Local Variation r
3.07 Rule 53. Regulation of ... Local Variation Fill
3.08 Rule 32. Sentence and ... Local Variation 7
3.09 Rule 29. Motion for ... Local Variation

3.09 Rule 47. Motions Local Variation

3.10 Rule 32. Sentence and ... Local Variation

3.10 Rule 32. Sentence and ... Possible Inconsistency

3.30 Rule 58. Procedure for ... Local Variation l
Order 50 Rule 44. Right to and ... Local Variation C

Order 97 Rule 24. Trial Jurors Local Variation

SO (9/9/94) Rule 24. Trial Jurors Local Variation

EJ
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S.D. W.Va.

Rule Locatuion in Report PjeInult
1.01 Rule 16. Discovery and ... Possible Repetition

1.01 Rule 16. Discovery and ... Local Variation

1.02 Rule 10. Arraignment Local Variation

1.02 Rule 48. Dismissal Possible Repetition

2.01 Rule 30. Instructions To Advisory Committee

2.01 Rule 30. Instructions Possible Inconsistency
2.02 Rule 53. Regulation of ... Local Variation

3.01 Rule 32. Sentence and ... Local Variation

3.02 Rule 32. Sentence and ... Local Variation

3.02 Rule 32. Sentence and ... Possible Inconsistency

3.03 Rule 32. Sentence and Local Variation



W.D. Wisc. E,
Rule kLo on in PRRa2 Other-Duties of Magistrates Local Variation

4 Rule 24. Trial Jurors Local Variation KOrder Rule 17.1. Pretrial Conf. Local Variation
Order (1/17/86) Rule 50. Calendars; Plans... Local VariationOrder (2/20/87) Rule 9. Warrant/Surmons Local Variation 

-Plan Rule 24. Trial Jurors Local VariationSamp. Rule 17.1. Pretrial Conf. Local Variation 
H

LK

L

LKn
lJ
K
K

Ko



D. Wyo.

Rule Location in Report Project Result
L; 40 Rule 50. Calendars; Plans... Local Variation

77 Rule 53. Regulation of ... Local Variation

A; 103 Rule 16. Discovery and ... Local Variation

105 Rule 32. Sentence and'... Local Variation

105 Rule 32. Sentence and... Possible Inconsistency

217 Rule 44. Right to and ... Local Variation

310 Rule 53. Regulation of ... Local Variation

Hi 312 Rule 53. Regulation of ... Local Variation

K Order (48/93) Rule 4. Arrest Warrant ... Local Variation

Plan Rule 24. Trial Jurors Local Variation

X. Plan Rule 44. Right to and ... Local Variation

Plan Rule 50. Calendars; Plans... Local Variation
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter

RE: Restyling Rules of Criminal Procedure

DATE: September 11, 1995

Over the last several years, Mr. Bryan Garner, a consultant to the Standing
L Committee has worked with the Civil Rules and Appellate Rules Committees to

streamline, modernize, etc. the language in the rules of procedure. As I understand, in
some instances Bryan has prepared a first draft of the changes and then the Committee

L a over the course of several meetings determines whether the new language makes any
substantive changes. In other situations, a subcommittee has proposed restyling drafts
which Bryan then reviews.

Although I was under the impression that the Criminal Rules Committee was next
in line for the restyling, there has been some indication that the Evidence Advisory
Committee may be moving toward some restyling. Just where we stand in the process is
not clear. What seems clear is that eventually, the Criminal Rules will be restyled. In fact,
some restyling has already occurred. For example, when Rule 32 was completely
rewritten several years ago, Mr. Garner and the Standing Committee were actively
involved in modernizing the language and structure. In other instances, e.g., Rule 40(a)
although the rules have been amended, they are still difficult to read -- and understand.

In any event, it would probably be worth some Committee discussion on the
project and the best way to proceed. For example, the experience of the other committees
has been that they either add a day to each of their meetings or hold separate meetings for
the limited purpose of restyling the rules. Given the breadth of such global changes, it
could be expected that extra days and/or meetings might be required. To that end, the
Committee should probably make some advanced plans and consider the following issues:

First, would the Committee prefer to start on its own in restyling the rules? Mr.
Garner's schedule is generally full and it might be some time before he was able to even
start on the Criminal Rules.

Second, if the Committee decides to wait for Mr. Garner to prepare draft changes,
the Committee should probably decide how it wishes to review his drafts. For example, it
might be appropriate to refer his drafts first to the Reporter and/or a subcommittee for
initial comments.

Third, assuming the Committee decided to begin drafting global changes, should
the initial draft be prepared by the Reporter or a Subcommittee especially tasked for that



Li
purpose?. Perhaps a combination of that system would work, i.e. the Reporter prepares
an initial draft and then circulates the drafts to the subcommittee for comments and
changes before circulating it to the Committee as a whole. p

Fourth, should the Committee sbedule extra days for each of its two meetings or
schedule additional meetings for the express purpose of discussing the global changes.

It is important to keep in mind that restyling the rules is really a separate, long-range,
project which will be in addition to any on-going consideration of proposed amendments L
to the rules. .i

L
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CHIEF. RULES COMMITTEE
CLARENCE A. LEE. JR. WASHINGTOND.C. 20544 SUPPORT OFFICE
ASSOCIATE DIRECTOR

7. September 14, 1995

MEMORANDUM TO ADVISORY COMMITTEE ON CRIMINAL RULES

SUBJECT: Format of Style Revisions

At Professor Schlueter's request I am attaching an example of the format
used by the Appellate and Civil Rules Committees in their restylizing projects. It
consists of a side-by-side comparison of a current rule with a restyled rule. I amL also attaching the table of contents of Bryan Garner's Guidelines for Drafting and
Editing Court Rules. The Guidelines will be available in print sometime later this

rll fall.
L

John K Rabiej

Attachments
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L"
Rule 24. Proceedings In Forma Pauperis Rule 24. Proceedings In Forma Pauperis

(a) Leave to proceed on appeal in forma pauperis from district court to (a) Lave to Proceed In Forma Pauperis
Lb court of appeals.-A party to an action in a district court who desires to

proceed on appeal in forma pauperis shall file in the district court a (1) Motion to District Couw. Except as stated in (2), a party in a
motion for leave so to proceed, together with an affidavit, showing, in the district-court action who desires to appeal in forma pauperis
detail prescribed by Form 4 of the Appendix of Forms, the party's inability must file a motion for leave in the district court. The party
to pay fees and costs or to give security therefor, the party's belief that that must attach an affidavit showing, in the detail prescribed by
party is entitled to redress, and a statement of the issues which that party-- -- --- Forrn *of the Appendix of Forms, the partys inability to pay
intends to present on appeal. If the motion is granted, the party may or give security for fees and costs, claiming an entitlement to

l" proceed without further application to the court of appeals and without redress, and stating the issues that the party intends to present
LI prepayment of fees or costs in either court or the giving of security on appeal. If the district court grats the mnotion.-is- -antd

therefor. If the motion is denied, the district court shall state in writing the the party may proceed on appeal without prepaying or giving
F" reasons for the denial. security for fees and costs. If the * district court-that-deniesL Notwithstanding the provisions of the preceding paragraph, a party the motion.it ha1 -must state the reasons in writing.

who has been permitted to proceed in an action in the district court in
forma pauperis, or who has been permitted to proceed there as one who is (2) Prior Approval. A party who has been permitted to proceed
financially unable to obtain adequate defense in a criminal case, may in a district-court action in forma pauperis, or who was
proceed on appeal in forma pauperis without further authorization unless, considered financially unable to obtain an adequate defense in
before or after the notice of appeal is filed, the district court shall certify a criminal case, may proceed on appeal in forma pauperis
that the appeal is pot taken in good faith or shall find that the party is without further authorization, unless the district court
otherwise pot entitled so to proceed, in which event the district court shall cmtific - before or after the notice of appeal is filed -

lostate in writing the reasons for such certification or finding. certifies that the appeal is not taken in good faith or finds that
If a motion for leave to proceed on appeal in forma pauperis is denied the party is not otherwise entitled to proceed in forma

by the district court, or if the district court shall certify that the appeal is paupers. In thatevent thedistrictcourtmnst state in
not taken in good faith or, shall find that the party is otherwise not entitled weriting the reasons for the certification or ftading.
to proceed in forma pauperis, the clerk shall forthwith serve notice of
such action. A motionfor leave so to proceed may be filed in the court of (3) Notice of District Court's Denial. The district clerk must

C appeals within 30 days after service of notice of the action of the district immediately serve notice on the applicant and any opposing
W , court. The motion shall be accomnpaniedl by a copy of the affidavit filed in othra party when the, district court does any of the following:
Lthe district court, or by the a~fdavit prescribed by the first paragraph of
this subdivision if no affidavit has been filed in the district court, and by a (A) denies a motion for leave topr on appeal in forma
copy of the statement of reasons given by the district court for its action. pauperis;

(B) certifies that the appeal is not taken in good faith; or

(C) finds that the party is not otherwise entitled to proceed
in forma pauperis.

(4) Motion in Court of Appeals. A party may file a motion for
leave to proceed on appeal in forma paupers in the court of
appeals within 30 days after service of the notice described in
(a)(3). The party must include in the motion a copy of the
affidavit filed in the district court and a copy of the district
court's statement of reasons for its action. If no affidavit was

Lf filed in the district court, the party must include the affidavit
prescribed in (1).

(b) Leave to proceed on appeal or review in forma pauperis in (b) Leave to Proceed In Farina Pauperis on Appeal or Review In
L administrative agency proceedings. -A party to a proceeding before an Administrative-Agency Proceedings. When an appeal or review

administrative agency, board, commission or officer (including, for the of a proceeding before an administrative agency, board,
purpose of this rule, the United States Tax Court) who desires to proceed commission, or officer (including for the purpose of this rule, the
on appeal or review in a court of appeals in forma pauperis, when such United States Tax Court) proceeds directly in a court of appeals, a

IIJ appeal or review may be had directly in a court of appeals, shall file in the party may file in the court of appeals a motion for leave to proceed
court of appeals a motion for leave so to proceed, together with the on appeal in forma pauperis with an affidavit prescribed by (a)(l).
affidavit prescribed by the first paragraph of (a) of this Rule 24.

L Federal Rules of Appellate Procedure
Style Subcommittee's Restyled Draft of Rules 24-48

December 1994
Page 2



(c) Form of briefs, appendices and other papers. - Parties allowed to (c) Form of a Brief, Appendix, or Other Paper. A party allowed to
proceed in forma pauperis may file briefs, appendices and other papers in proceed in forma pauperis may file a brief, appendix, or other paper
typewritten form, and may request that the appeal be heard on the original in typewritten form, and may request that the appeal be heard on

record without the necessity of reproducing parts thereof in any form. the original record without having any part of the recordj eproduced.

LJ
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter

RE: Long-Range Planning Subcommitee (Self-Study)

DATE: September 11, 1995

At is last meeting the Committee briefly discussed the Standing Committee's self
study which focused on long-range planning. The Comnittee has been asked again to
review that report and focus on the following specific topics:

First, the Committee has been asked to address the issue of the role of the
Committee Notes. Some question has been raised (I must bear partial blame for this) over
the last several years about the role of the Committee Notes accompanying each proposed
amendment. Are they "Advisory Committee Notes" or are they the "Standing Committee
Notes" or both, or does it make a difference? The subject really blends into the issue of
the respective roles of the committees which in turn depends on how the individual
members of the Standing Committee view the work of the Advisory Committees.
Although the notes accompanying the rules are normally viewed as Advisory Committee
Notes by the publishers. the Standing Committee has voted in the past to amend the Notes
to reflect its changes. In other cases, the Chair and Reporter have been asked, or directed,
to change the Notes before forwarding them to the Judicial Conference. At this point, it
does not appear likely that there will be separate sets of notes, or historical sequencing of
notes, or purposes of establishing a sort of "legislative history" on a particular amendment.

Second, the Committee should again review the self-study about the respective
roles of the committees and determine if there are any methods or procedures which might
be implemented to insure that the amendment process proceeds smoothly and efficiently.
Specifically, the Committee might consider offering some guidance on what, if any,
guidelines should be used by the Chair and/or Reporter in agreeing to amendments, etc.
being offered by the Standing Committee. While each case is unique, in recent years,
there have been members of the Standing Committee who take an active role in re-drafting
proposed amendments in what is sometimes heated discussion. In the past, the Chair has
generally been vested with discretion to decide whether to withdraw a rule or permit it to
go forward in those cases where it is reasonably clear whether the Advisory Committee
would concur. While that system has seemed to work well, it does raise the question
about whether the Advisory Committee might have come up with a better draft on further
consideration. Would the Committee prefer in those instances to have the rule remanded
for further consideration and reflection? Because such remands generally mean lengthy
delays, the tendency has been to let the rules go forward as amended by the Standing
Committee.

U~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~!
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A Self-Study of Federal Judicial Rulemaking

A Report from the Subcommittee on Long Range Planning to theCommittee on Rules of Practice, Procedure and Evidence of the
L Judicial Conference of the United States

July 1995

L

Introduction

L At the June 1993 meeting, the Standing Committee directed the Subcommittee on LongRange Planning to undertake a thorough study of the federal judicial rulemaking procedures,including: (1) a description of existing procedures; (2) a summary of criticisms and concerns; (3)an assessment of how existing procedures might be improved; and (4) appropriate proposedrecommendations.

The self-study was deferred in anticipation of the January 1994 Executive Session andrelated discussion. At that meeting, the Standing Committee decided to solicit public comments.Appendix A to this Report contains a Summary of the Comments Received. In addition, theSubcommittee canvassed the secondary literature. Appendix B to this Report is an AnnotatedBibliography. An Intenim Report was circulated in anticipation of the June 1994 meeting of theC Standing Committee. The Interim Report raised several issues for preliminary discussion at that[ meeting and solicited further written comments from those in attendance. A draft was circulatedto the Standing Committee in January 1995, and now this semi-final draft has been completed.r The Chair of the Standing Committee wants to solicit comments from the AdvisoryCommittees, so the Subcommittee's work will be back on the agenda for the winter 1995-96meeting of the Standing Cornmittee.

L The following sections organize this Self-Study Report on the federal judicial rulemakingprocedures: a History of the origins of modern rulemaking; a description of Current Procedures;a discussion of Evaluative Norms; the Issues and Recommendations for reforms; and a briefConclusion.

7
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Self-Study Report (draft ofJune 15, 1995) 2 L

Hfistoryl

Modern federal judicial rulemaking dates from 1958. A few paragraphs of history inform
our understanding of current practice. L,

The Judiciary Act of 1789 first authorized federal courts to fashion necessary rules of C
practice. 2 A lesser known statute enacted a few days later provided that in actions at law the
federal procedure should bethe same as in the state courts.3 This created a system that seems
odd to us today. a distinctly national procedure for equity and admiralty, coupled with a static -;

procedure, conforming to the procedure in each state as of September 1789, for actions at law, [

the procedure for actions at law remained the same while state courts altered their procedures.
The system became more odd, or at least more uneven, in 1828 when a statute required federal '

courts in subsequently admitted'states to conform to 1828 state procedures. The same statute L
provided that all federal courts were to follow 1828 state procedures, with some discretion, in
proceedings for writs of execution and other enforcement, procedures.4 This unsatisfactory system,
prevented the federal courts from following state procedural reform such as the New York Code t u
of 1848, which merged, law and equity and simplified pleading.5

The next legislative change came in 1872 when Congress withdrew rulemaking authority
from the federal courts and required that, all actions in law conform to the corresponding state
forum's rules, and procedures. 6 Under the Confornimty Act, there were as many different sets of
federalr' les and"p'cedures as there were states.7" L

TWis Report is'not the place to retell the history of the Federal Rules of Civil Procedure, a
story 'told in large part in terms of dedicated individuals who worked and campaigned to bring K
them into existence" 8 Whatbears emplasisis that until 1938, that is, for the Nation's first 150
years, things werel ery different from what they are today.

Befoei 1938, the feder l courts followed state procedural law, state substantive statutes, and L
federal substantire 5ormon 1lw, eeh ine diversity clses. Ofrcourse, the substantive common law
of the Eoru i sta d o in rniln ou1938 Supreme Court diversity L

decison O,~~, Tatk9 gwfi Tsn, which had stood since

1 This portion of this Report is adapted frorn T7homas E. Baker, An Introduction to Federal Court Rulemaking
Procedure, 22 Tex. Tech L. Rev. 323, 324-28 (1991).

2 Act of Sept. 24, 1789, ch. 20, §17, 1 Stat. 73, 83.

3 Act of Sept. 29, 17189, ph. 21, §2, 1 Stat. 93.'e

4 Act of May 19, 1828, ch. 68, 4 Stat. 278.

5 Charles E. Clark, The Challenge of a New Federal Judicial Procedure, 20 Cornell L.Q 443, 499-50 (1935). La
6 Act ofJune 1, 1872, ch. 255, 17 Stat. 197 (repealed 1934).

7 [The procedural law continued to operate in an atmosphere of uncertainty and confusion, aggravated by the L
growing tendency of federal courts to develop their own rules of procedure under the licensing words of the 1872
Act that conformity was to be 'as near as may be.' * Charles Alan Wright & Arthur R Miller, 4 Federal Practice and
Procedure §1002 at 14 (2d ed. 1987).

8 Id. §1004 at 21. La
9 304 U.S. 64 (1938).



Ls Self-Study Report (draft ofJune 15, 1995) 3

1842.10 And in the same year, after more than two decades of effort, national rules of procedurewere drafted by an ad hoc Advisory Committee appointed by the Supreme Court under theprovision of the Rules Enabling Act of 1934.11 Thus 1938 marked an inversion in diversity cases:L henceforth there would be federal procedural law and state substantive law. Those 1938 rules-still recognizable today despite numerous amendments-established a nationally-uniform set offederal procedures, abolished the distinction between law and equity, created one form of action,provided for liberal joinder of claims and parties, and authorized extensive discovery.

The Supreme Court's ad hoc Advisory Committee was comprised of distinguished lawyersand law professors. While the ad hoc Committee members have been lionized for theirL accomplishment of drafting the rules themselves, their more subtle but equally lasting
achievement was to establish the basic traditions of federal procedural reform.12 Two features ofthat experience have characterized federal judicial rulemaking ever since. First, the ad hocCommittee took care to elicit the thinking and the experience of the bench and bar by widelydistributing drafts and soliciting comments, evincing willingness to reconsider and redraft itsrecommendations. Second, "the work of the Committee was viewed as intellectual, rather than aL mere exercise in counting noses."13 The ad hoc Committee recommended to the Supreme Courtwhat it considered the best and most workable rules rather than rules that rmeight be supportedmost widely or might appease special interests. Although the rulemaking process has beenrevised over the years since, these two traditions have endured.

r This positive experience located rulemaking responsibility inside the judicial branch, butL the modern rulemaking process took a few more years to evolve. A year after the new rules wentinto effect, the Supreme Court called upon the ad hoc Advisory Committee to submitamendments, which the Court accepted and sent to Congress, and which became effective in
L 1941.14 The next year, the Supreme Court designated the ad hoc Committee as a continuing

Advisory Committee, which thereafter periodically submitted rules amendments through the1940s and early 1950s.15 In 1955 the continuing Advisory Committee submitted an extensivereport to the Supreme Court with numerous suggested amendments. The Court neither acted onthe Report nor explained its inaction. Instead, the Justices ordered the Comrmittee "dischargedr with thanks" and revoked the Committee's authority as a continuing body. 16

The resulting void in rulemaking procedure was an object of concern expressed by theAmerican Bar Association, the Judicial Conference, and other groups.17 At the time, there wasno small controversy over whether the Court should designate a new continuing committee andL.

10 44 U.S. (16 Pet.) 11 (1842).
11 Act ofJune 19, 1934, ch. 651, §§1-2, 48 Stat. 1064; Order Appointing Committee to Draft Unified System ofEquity and Law Rules, 295 U.S. 774 (1934).

12 Wright &Miller, supra note 7, §1005.

13 Ibid.r 14 Order Requesting Amendments from the Advisory Committee, 308 U.S. 642 (1939).
15 Continuance of Advisory Committee, 314 U.S. 720 (1941); Charles E. Clark, 'Clarifying' Amendments to theFederal Rules?, 14 Ohio St. L.J. 241 (1953).

__ 16 Order Discharging the Advisory Committee, 352 U.S. 803 (1956).
17 Tle Rule-Making Function and the Judicial Conference of the United States, 44 A.B.A. J. 42 (1958) (panel
discussion).
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how the members might be selected. Dissatisfaction was expressed that the Supreme Court was
merely rubber-stamping the recommendations from the previous Advisory Committee, and
several of the Justices were heard to agree with that criticism, dissenting from orders, from time
to time, to complain that the proposals were not actually the work'of the Court.l8 Apparently,
there were misgivings expressed behind the scenes about the tenure and influence of the
members of the continuing Advisory Committee, who served indeterminate terms, remaining
until resignation or death. This discrete Third Branch discussion took place alongside the
perennial separation-of-powers debate between thetJudicia'ry and Congress over which" '
institution should make rules and how.

A consensus emerged that some ongoing rulemaking process was desirable, but that the KL.
process had 'to be reformed. The replacement remaking procedures were desiged by Chief'
Justice Earl Warren, Justice Tom C. Clark and ChiefJudge John J. Parker of the 'Fourth
Circuit, during their cruise to attend the -1957 American Bar Association Conventio'n. Justice
Clark recalled, UQ~N our daily walks around the deck of the Queen Mary, we thrashed out the
problem Ithoroghy, finally agreeing that the ChiefaJustice, s the Chair of the Judicial
Conference shold Wappoint the committees which would give fthem the tag of 'ChiefJustice
Committees.' "719 This "Queen Mary Compromise" led to a statutory aiiendmentiby which
Congres~s ashsmed responsibilityto the Judicial Conference for advising te Supreme Court
regarding chanes in the various sets of federal rules-admiralty, appellate, bankruptcy, civil and C

criminal-which only the Court hard laformnal statutory authority to amend.20 The rulemaking
process today follows the basic 1958 design.21 Only two developments in rulemaking since then
ares suffi'cienft neworthy to deserve brief mention in this history.

First, there was a showdown over the Federal Rules of Evidence. An Advisory Committee
on Rules of Eviddece was created inill'9 65.'F, o'Ilo"ng'standard rLd' akin! edures, after
extensive sd th qAdv~iso~ry Committee pronm lgated a set ofproposed rules in 1972. Those
proposed rules were highly cont0r6ei , especially the rules dealng wih evidentiary privileges.
Congress ended up mandating, by statute, that ethe es' rules not take ect until approved F
by legislation Then Congress revieed the ans ue d ade substgntial revisioans before

enacting ruild',of evidence into la, effectivein 1 975.>22 Th. legislative veto provision that
attached to all rules of evidence has since beendiscarded, bu'the applicable statute still provides
that any revision of the rules governing evidentiary privileges shall have no force unless approved K

18 E.g., Order Amending the Rules of Civil Procedure, 329 U.S. 843 (1946) (noting Justice Frankfarter's reliance
on the judgment of the Advisory Committee); Order Amending the Rules of Civil Procedure, 308 U.S. 643 (1939)
(noting Justice Black's disapproval); Order Adopting the Rules of Procedure for the District Courts of the United
States, 302 U.S. 783 (1937) (noting Justice Brandeis' disapproval).

19 Tom C. Clark, Foreword to Wright & Miller, supra note 7, at ix.

20 Act ofJuly 11, 1958, Pub. L. No. 93-12, 72 Stat. 356; Panel Discussion, The Rule-Making Function of the
Judicial Conference of the United States, 44 A.BA.J. 42 (1958).

21 The Justices continue to express their individual concerns about the Supreme Court's appropriate role in judicial
rulemaking. Statement of Justice White, 113 S.Ct. 575 (Apr. 22, 1993); Dissenting Statement ofJustice Scalia, L
joined byJustices Thomas and Souter, 113 S.Ct. 581 (Apr. 22, 1993); Order Amending the Rules of Civil
Procedure, 374 U.S. 861 (1963) (opposing statements ofJustices Black and Douglas).
22 Act of January 2, 1975, Pub. L. No. 93-595, 88 Stat. 1926; Edward W. Cleary, Preliminary Notes on Reading
the Rules of Evidence, 57 Neb. L. Rev. 908 (1978).

K
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by Congress.23 After a 20-year hiatus the Chief Justice reestablished an Advisory Committee on
the Rules of Evidence in 1993. This committee has embarked on a comprehensive review.

Second, Congress amended the Rules Enabling Act in 1988 to require the rules
committees to hold open meetings, maintain public minutes, and afford wider notice and longer
periods for public commentary on proposed rules.24 These amendments were designed to
increase attention to rules initiatives and public participation. Rulemaking today is more

L accessible to interested parties than ever before. It is also slower, and the exchange is not an
unmixed blessing. In the wake of the 1988 changes, only Congress can change rules with
dispatch. This means that any group with a perceived pressing need seeks its forum in the
legislature rather than the judiciary, and today Congress regularly demonstrates its interest in
federal rules matters by holding committee hearings and amending the rules themselves.

Current Procedures25

Congress has authorized the federal judiciary to prescribe the rules of practice, procedure,
and evidence, subject to an expressly reserved legislative power to reject, modify, or defer any
judicially-made rules. This statutory authorization is found in the Rules Enabling Act.26

Pursuant to this statutory authorization and responsibility, the judicial branch has developed an
elaborate committee structure with attendant rulemaking procedures. The Proceduresfor the
Conduct of Business by the Judicial Conference Committees on Rules of Practice and Procedure describe
the current procedures for judicial rulemaking.27 These rulemaking procedures were adopted by
the Judicial Conference of the United States. They govern the operations of the Standing
Committee and the various Advisory Committees in drafting and recommending new rules or
amendments to the present sets of federal rules of practice and procedure.

L The Judicial Conference of the United States consists of the Chief Justice of the United
States (Chair), the chiefjudges of the 13 United States courts of appeals, the Chief Judge of the

[I Court of International Trade, and 12 district judges chosen for a term of 3 years by the judges of
each circuit. The Judicial Conference holds plenary meetings twice every year to consider
administrative problems and policy issues affecting the federal judiciary and to make
recommendations to Congress concerning legislation affecting the federal judicial system.28 It

L also acts through an Executive Committee on some matters.

E

23 28 U.S.C. §2074(b).

24Judicial Improvements and Access to Justice Act, Pub. L. No. 100-702, 102 Stat. 4642 (codified at 28 U.S.C.
§2073(c)).

25 This portion of this Report is adapted from Baker, supra note 1, at 328-31, and Administrative Office of the U.S.

Courts, The Federal Rules of Practice and Procedure-A Summary for Bench and Bar (Oct. 1993) (hereinafter A

Summary for Bench and Bar). Thomas E. Baker, Recent Developments in the Federal Rules of Procedure: The

1993 Changes and Beyond, 11 Fifth Cir. Reptr. 531 (une 1994).

26 28 U.S.C. §§2071-2077.

27 Announcement, 54 Fed. Reg. 13,752 (Apr. 5, 1989) (publishing Procedures adopted by the Judicial Conference
L of the United States on Mar. 14, 1989).

28 28 U.S.C. §331.
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By statute, the Judicial Conference is charged with carrying on a 'continuous study of the r
operation and effect of the general rules of practice and procedure.' 29 The Conference is LJ
empowered to recommend changes and additions in the federal rules 'from time to time" to the
Supreme Court, in order to "promote simplicity in procedure, fairness in administration, the just
determination of litigation, and the elimination of unjustifiable expense and delay." 30

To perform these responsibilities of study and drafting, the Judicial Conference has-created
the Comrmittee on Rules of Practice, Procedure, and Evidence (Standing Committee)31 and F]
various Advisoiy Committees (currently one each on Appellate Rules, IBankruptcy Rules, Civil
Rules, Criminal Rules and Evidence Riiles).MAll appointments are made by the ChiefJustice of l
the United States, for, a three-year, once-renewable term. Members are federal and statejudges,
practicing attorneys, Wand scholars. On recommendation of the Advsis ryCommittee's chair, the
ChiefJustice appoints a reporter, usually from, the academy, to serve the committee as an expert
advisor. The reporter coordinates the committee's'lagenda and drafts the rules amendments and L
the explanatory committee notes.

The Standing Comrmittee coordinates the rulernaking responsibilities of the Judicial L
Conference. The Standing Committee reviews the recommendations of the various Advisory
Committees and makes recommendations to the Judicial Conference for proposed rules changes
4'as may be necessary to maintain consistencyand otherwise promote the interest of justice."32 C
The Secretary tol the Standing Committees currently th`e'Assistant Director for Judges Programs
of the Administrative Office of the U.S. JCo1trts, coordinates the operational aspects of the entire
rule'Making process and maintains the official records ofthe rules committees. The Rules :
Committee Support Office of the Admi'nisvtrtiye Office provides day-to-day adrinistrative and
legal support for the Secretary and the vario-usrcom' iees.33

Rulemaking procedures are elaborate: L
The pervasive and substantial impact of the rules on the practice of law in the federal
courts demands exacting and meticulous care in drafting rule changes. The
rulemaking process is time-consurning and involves a minimum of seven stages of
formal comment and review. From beginning to end, it usually takes two to three V
years for a suggestion to be enacted. 34 L

By delegation from the Judicial Conference, authorized by the relevant statute, each
Advisory Committee is charged to carry out a "continuous study of the operation and effect of L

29 Ibid. U
30 Ibid.
31 28 U.S.C. §2073(b). The convention has been to refer to this Committee as the Standing Committee on Rules I
of Practice and Procedure' or simply the 'Standing Committee.

32 8 U.S.C. §2073(b).
33 'Meetings of the rules committees are open to the public and are widely announced. All records of the C
conunittees, including minutes of committee meetings, suggestions and comments submitted by the public,
statements of witnesses, transcripts of public hearings, and memoranda prepared by the reporters, are public and are
maintained by the secretary. Copies of the rules and proposed amendments are available from the Rules Committee
Support Office.' A Summary for Bench and Bar, supra note 25.

34 A Summary for Bench and Bar, supra note 25.

L



L Self-Study Report (draft of June 15, 1995) 7

the general rules of practice and procedure" in its particular field.35 An Advisory Committee
considers suggestions and recommendations received from any source, new statutes and court
decisions affecting the rules, and other relevant legal commentary. In fact, "[p~roposed changes in
the rules are suggested by judges, clerks of court, lawyers, professors, government agencies, or
-other individuals and organizations."36 Copies or summations of all written recommendations
and suggestions that are received are first acknowledged in writing and then forwarded to each
member. The Advisory Committees meet at the call of the chair. Each meeting is preceded by
notice of the time and place, including publication in the Federal Register, and meetings are open
to the public.37 Upon considering a suggestion for a rules change, the Advisory Committee has
several options, induding: (1) accepting the suggestion, either completely or with modifications

L or limitations; (2) deferring action on the suggestion or seeking additional information regarding
its operation and impact; (3) rejecting the suggestion because it does not have merit or would be
inconsistent with other rules or a statute; or (4) rejecting the suggestion because, while it may
have some merit, it is not really necessary or sufficiently important to warrant a formal
amendment.3 8

The Reporter to the Advisory Committee, under the direction of the Advisory Committee
or its Chair, prepares the initial drafts of rules changes and "Committee Notes" explaining their
purpose or intent. The Advisory Committee then meets to consider and revise these drafts and

, submits them, along with an Advisory Committee Report which includes any minority or
separate views, to the Standing Committee. The reporters of all the Advisory Committees are
encouraged to work together, with the reporter to the Standing Committee, to promote clarity
and consistency among the various sets of federal rules; the Standing Committee has created a
Style Subcommittee, with its own Consultant, that works with the Advisory Committees to help
achieve clear and consistent drafts of proposed amendments.

L Once the Standing Committee approves the drafts for publication, the proposed rules
changes are printed and circulated to the bench and bar, and to the public generally. Every effort
is made to publish the proposed rules widely. More than 10,000 persons and organizations are on
the mailing list, including: federal judges and other federal court officials; United States
Attorneys; other federal government agencies and officials; state chiefjustices; state attorneys
general; law schools; bar associations; and interested lawyers, individuals and organizations who
:request to be included on the distribution list.39 A notice is published in the Federal Register and
the proposed rules changes also are reproduced with explanatory committee notes and supporting
7 documents in the West Publishing Company's advance sheets of Supreme Court Reporter, Federal

Ls Reporter-Third Series, and Federal Supplement.O As a matter of routine, copies are provided to
oer legal publishing firms. Anyone who requests a copy of any particular set of proposed
changes may obtain one.

35 See 28 U.S.C. §2073(b).

36 A Summary for Bench and Bar, supra note 25.

37 Notice of Public Meeting, 59 Fed. Reg. 59,793 (Nov. 18, 1994).

r 38 A Summary for Bench and Bar, supra note 25.

39 A Summary for Bench and Bar, supra note 25.

40 E.g., 115 S.Ct. No. 1, at cxvi (Nov. 1, 1994).
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The comment period runs six months from the Federal Register notice date. The Advisory
Committee usually conducts public hearings on proposed rule changes, again preceded by
widely-published notice. The hearings typically are held in several geographically diverse cities to
allow for regional comment. 'Transcripts of the hearings are geInerally available. The six-month
time period may be abbreviated, and the public hearing cut out, only if the Standing Committee [
or its Chair determines that''the/'admninistration ofjustice requires that the process be expedited.

At the conclusion of the comment peiod, the reporter prepares aAsummary of the written
comments received and the testimony presented at public hearing for the Adsory Committee,
which may make additional chianges in the proposedles. If there are substantial n changes,
there may be an additional period eforpublic notice and corhment. The Advisory Committee then C
submitst thie proosed rule changes and Committee Notes to the lStanding Committee. Each
submission istaccompanied Abya separate reportof thel comments received which explains any
changes made subsequent to the original publication. Te report aso includes the minority views C
of Advisory C'omrittee members who6 chose toihave their separate views recorded. L

The Standing Committee coordinates the work of the several Advisory Committees, K
individually and jointly. Although on occasion the Standing Committee suggests actual proposals
to be studied, its chief function is to review the proposed rules changes recommended by the
Advisory Commrittees. Meetings of the Standing Committee6 are open to the public and are K
preceded by public notice in the FederalRegis. 4 Minutes of all meetings are maintained as Lipublic records and made available to interested parties.1,

The Chair and Reporter of each Advisory Comrmittee attend the meetings of Ithe Standing
Comrnmittee to present the proposed rules changes and Committee Notes. The Standing
Committee may accept, reject, or modify a, proposal. If al Standing Committee modification
effects a substantial change, the proposal may be returned to the Advisory Committee with
appropriate instructions, including the`possibility of a second publication for another period of
public comment and public hearings. The $tanding Committee transmits the proposed rule
changes and Committee Notes approved by' it,together with the Advisory Committee report, to K
the Judicial Conference. The Standing lommittee's report to the Judicial Conference includes
its recommendations and explanations of any changes it has made, along with the rminority views
of any members who wish to record their separate statements.t C

The Judicial Conference, in turn, transmits those recommendations it approves to the
Supreme Court of the United States. Formally, the Supreme Court retain's the ultimate
responsibility for the adoption of changes in the rules, accomplIshed by an Order of the Court.4 2 Li
The Supreme Court has at times played an active part, refusing to adopt rules proposed to it and
making changes in the text of rules.4 3 In practice, however, the Advisory Committees and the K
Standing Committee are the main engines for procedural reform in the federal courts. Under the

41 Notice of Meeting, 55 Fed. Reg. 25,384 (1990).

42 Order Amending the Federal Rules of Civil Procedure (Apr. 22, 1993), H.R. Doc. 103-74, 103d Cong., 1st
Sess., reprinted at 113 S.Ct. 478 (1993). L
43 The Supreme Court actually made changes in the original adoption of the civil and criminal rules. Wright &
Miller, supra note 7, §§2 n.8 & 1004 n.18. Charles E. Clark, The Role of the Supreme Court in Federal
Rulemaking, 46 J. Am. Jud. Soc. 250 (1963). And the Court continues to do so. Order, 129 F.R.D. 559 (May 1, l
1990); Order of April 27, 1995 (not yet reported).
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enabling statutes,44 amendments to the rules may be reported by the Chief Justice to the
Congress at or after the beginning of a regular session of Congress but not later than May 1st.
The amendments become effective no earlier than December 1 of the year of transmittal, if
Congress takes no adverse action.45

Since 1958 this rulemaking procedure has been followed regularly. 46 Spirited debates have
been generated, from time to time, over particular proposals and sets of amendments. Some of
these controversies have been resolved within the Third Branch. In recent years, these
rulemaking procedures have been followed with the result that particular proposals have been,
rejected at each level of consideration-at the Advisory Committees, at the Standing
L Committee, at the Judicial Conference, and at the Supreme Court-often with attendant public
debate and occasionally with high controversy. Debate likewise has attended proposals that have
been approved. For example, the last package of whoksale changes to the discovery provisions in
the Civil Rules drew a separate statement from one member of the Supreme Court and a
dissenting statement from three others.

L Other controversies have played out in the Congress. For example, the 1993 amendments
were the subject of hearings in both the Senate and the House of Representatives. A bill to
rescind some of the discovery rules changes in that package passed the House, but did not reach

L the floor of the Senate. Controversy akin to the separation of powers doctrine often surrounds
exercises, of the legislative prerogative to pass a statute to effectuate a change in the federal rules
of procedure. Most recently, Congress included three new rules of evidence in the Violent CrimeV ! Control and Law Enforcement Act of 1994.47 But over the years judges and the judiciary

regularly have been heard to urge that Congress should feel obliged to exercise greater self-
restraint in this regard and defer to the Rules Enabling Act process.

Evaluative Norms48

r It is worth a few pages to consider rulemaking procedures from a normative vantage, to ask
what are the explicit and implicit norms that overlay the entire enterprise of federal judicial
rulemaking, beyond the more familiar first level of abstraction that would consider the policy
underlying some specific rule change. This vantage includes rulemaking norms as they are
currently understood as well as how they might be "reimagined." If rulemaking procedures are a
meta-procedure, in the sense they are the procedures followed to promulgate new court proce-

44 28 U.S.C. §§2071-77.

45 But see Act of March 30, 1973, Pub. L. 93-12, 87 Stat. 9 (providing that the proposed Rules of Evidence should
have no effect until expressly approved by Act of Congress).

46 Order Amending the Rules of Civil Procedure, 480 U.S. 955 (1987); Order Amending the Rules of Civil
Procedure, 471 U.S. 1155 (1985); Order Amending the Rules of Civil Procedure, 461 U.S. 1097 (1983).

47 Pub. L. No. 103-322, 108 Stat. 1796; H.R Rep. No. 103-711, 103d Cong., 2nd Sess. (1994). On unanimous
recommendation of the Advisory Committee on Evidence and of the Standing Committee, the Judicial Conference
informed Congress that in its view this exercise was imprudent and had produced seriously flawed language. The

LW Judicial Conference proposed an alternative text more in accord with the norms and drafting style of the other rules.
See Report of the Judicial Conference on the Admission of Character Evidence in Certain Sexual Misconduct Cases (Feb.

" 1995).

48 This part of this Report is adapted, with permission, from a letter from Professor Oakley to the Chair of the
Subcommittee. John B. Oakley, An Open Letter on Reforming the Process of Revising the Federal Rules, 55 Mont.
L. Rev. 435 (1994).
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dures, then this segment of this Report, for what it is worth, might be described as a meta-meta- i
procedure. To describe it this way is to admit that this part, has the smell of the lamp about it.

Inadequacies. Some argue that the existing norms to be found in the federal rules are not
adequate and do not contemplate all that must be taken into account in a meaningful assessment
of rulemaking as a process. Rule 1's goal for the federal civil rules is the "just, speedy, and
inexpensiye determinat'ioh ofevery action., Although the three specified norms 6fjustice, speed,

ad economy i civillitigation are rooted' n commo sesthey beg some of the most important
questi!s that face rul eVm Laker.' ,

In a world in which time is money,, speed and economy are two sides of the sametfigurative
coin-and "the sid'es,,are 'ndistingishabe. Standing alone, they would argue for deciding every
case by the quikkesi (and therefore cheapest) mreanslpossible-such as the flip, of a more
convent'ion~al ~o'in 'on'fi~iwhic'h the 'he"[ad does ntotnmir~ror the tail'.Of courLse a "he~ad~sort tis system
of resolvng civ ditsutes would be intolerable, because it would be unjust. But thenrm o
justice lends itself more easily to condemnation of offered imeasures, ratherfthan to al cnstructive
way to sort prqffered reforms, because it concealsat least twoItcornpeting conceptions of what
justice rdqu~ir8s

Onlthie 'one hand, justice has something to do with fairness to individuals. Civil cases ought C
to reach the "might"' result-Lthe outcome that would follow if every relevant act were kmown with
absolute accuira if a uncertainty in' neaning or application, were wrung out off every relevant
propositi<n f~xr, and if society itself could by some eXtraordinary plebiscite resolve whether the
applicatdn general law to the uniqiui;saeofa paricular case should be
tempere ydyrdigconcerns oftesituationi equity.

On the other hand, justice also has something to do with concerns of equality and
aggregate social efficiency. If we were to allocate' al of our resources to attaining the Nth degree
of accuracy and absolute equity in our determinations of legal liability in a particular case, there
would be far less, if any, resources left to adjudicate other deserving cases, let alone to accomplish L
all of the other fulnctions governent performs besi eciding civil disputes. Moreover, if
equity were liven a standing veto over Ore-existink legal rules as applied to the actual facts of any 7

given case, we would subvert the system of reliae on protected expectations that permits a
socieetsyto fnction amil a welter of conflicting infests without every such conflict becoming a
contesed disputelbrought' into' court.

The fact that Rule 1 speaks of a just determination in every case, not only the one before a
judge at any given moment, is more a reminder of the inevitable tension between concerns of
fairness and efficiency than a criterion for resolving that tension. It should therefore be no
surprise that the history of federal civil procedure under the Federal Rules has featured a
continuous but seldom explicitly elaborated struggle between what might be labeled the "primacy
of fairness" versus the "primacy of efficiency. The primacy of fairness" argues for subordination
of procedural rules in favor of reaching the merits of the parties' dispute under the substantive
law, and conditioning the finality of determination on liberal opportunities for amendment of
pleadings, reconsideration by the trial court, and appellate review. The "primacy of efficiency"
argues for rigorous enforcement of procedural rules to narrow the range of the parties' dispute
and to expedite decision, and limiting the opportunity for, and scope of, appellate review.

Alternatives. What alternative or additional norms might be imagined for federal judicial E
rulemaking, beyond the norms that might be considered for the particular rules and procedures
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themselves? Federal rules of procedure should be adopted, construed, and administered to
promote five related norms: efficiency, fairness, simplicity, consensus, and uniformity.

' The application of the norm of efficiency to the rulemaking process requires an assessment
of how costly it is to initiate consideration of a rule change and for that proposal to proceed to
implementation by the federal courts. That assessment is itself rather complicated, requiring, for
instance, consideration of the social cost of the rulemaking process in terms of how much more
time the rulemakers would have spent adjudicating cases, representing clients, or teaching
students and conducting research, had they not been involved in the rulemaking process.

L The assessment of the efficiency of the rulemaking process is further complicated by being
interactive with assessment of the efficiency of the actual rules the rulemaking process produces.
A conservative and time-consurning process of rulemaking may be less costly than fast-track
rulemaking that taxes the litigation system with a constant need for retraining and a high rate of
error attributable to unfamiliarity with as-yet unconstrued new rules, unless it can be shown that
the long-run efficiency gains of new rules are consistently high. The inefficiency of frequently
changing the rules might argue either for keeping the rulemaking process inefficient and thus
resistant to proposals for change, or for adopting some'form of staging process by which rule
changes are limited, absent exceptional circumstances,, to a prescribed schedule of once every so

Lw many years. Moreover, since the Judicial Conference does not have monopoly power in
rulemaking, the relative efficiency of either an inert or a ivolatileljudiciAl rulemaking process will
be determined, in part, by the efficiency or inefficiency of the rules likely to be produced by direct
Congressional action, or by Congressional delegation of local rulemaking power to individual
distrintlcourts, should centralized rulemaking by the Judicia'l Conference committee structure be
deemed unduly torpid.

As applied to the rulemaking process, the norm of fairness calls not only for receptivity to
proposals for change by those not directly vested with rulemaking power, but also for access to
the process of implementing a proposed rule change by those whose interests are most likely to
be affected by any proposed change. How seriously is public comment encouraged and
facilitated, and is this a pro forma gesture or is there evidence that adverse public comment
makes a difference in the progression of a proposal into a rule change? As applied to the rules
that the process produces, the norm of fairness requires evaluation of whether changes in the
rules promote or retard the likelihood that individual cases will come to the right result, whether
by adjudication or pro tanto by settlement, in relation to the efficiency gains or losses that result

L from such changes. Is the rulemaking system biased in favor of ratcheting up 'efficiency at the
expense of fairness, or vice versa?

The norm of simplicity, specified in 28 U.S.C. §331, serves the related interests of both
efficiency and fairness. Unduly complex rules of procedure not only increase the cost of 'training,
compliance, and enforcement, but also increase the likelihood of mistaken and hence unfair
application. Any rulemaking process that regularly produces unduly complex rules of procedure
or unduly complicates existing simple rules threatens the systemic goals of efficiency and fairness.

L As applied to the rulemaking process, the norm of consensus overlaps, but does not
duplicate, the norm of fairness. The norm of consensus demands, first, that the rulemaking

v- process be sufficiently open to public input to be fairly representative of, or at least sensitive to,
L the interests of those who will be most affected by the rules it produces. But this norm demands

more than mere notice and the opportunity to be heard. There must be some sharing of, or at
least constraint upon, the power to make new rules, so that a lack of consensus about the wisdom

L.
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of problematic proposed rules will normally suffice to block the adoption of such rules. 0
Consensus should not be too strong a norm, however, because it favors the status quo. At the
same time, the expectation for consensus should render the rulemaking process sufficiently inert
to resist utopian reform by policymakers who are so detached from the arena of litigation to
which the rules are directed that they are indifferent to the practical impact of rule changes upon
those most affected by them.

The norm of uniformity-isifundamental to the rulemaking process first set in place by the 160
1934 Rules EnablingActm The Act was intended to promote a system of federal procedure that
was not only trans-substantive but, with minor local variations, uniform in application in all L.
federal district court]s.Ii' Geographical uniformity is more 'important than trans-substantive LI
application of ithe federal rules. Deviations from trans-substantive uniformity can, where
necessary and apprtopriate, be expressly specified within the rules. Current examples are the
special rules for; glas actions brought derivatively by shareholders, and the entire set of discrete Fr
rules of procedure for bankruptcy casesi. But geographical disuniformity, even when expressly
permitted by local optrout provisions inserted into the national rules, operates inidiously and
often covertly t bimpair the norms of both efficiency and fairness.<

The norm of uniformity demands that thie procedure for litigating actions in federal courts
remain essentially siml ar nationwide. If eachi district court' rules of civil procedure areallowed d
to become sufficiently distinct that venue may affect outcome and that a special aptitudedin local
procedure becomes esential to competent representation in that court, forum-shopping would -

be encouraged. Moreover, litigants must either risk the unfairness of inadvertent mistake in
conforming to localized rules of procedure or incur inefficient costs iof insiuring against the
idiosyncrasies of local practice by ad hoc procedural research or the prophylactic retenton of local {

counsel.

Issues and Recommendations

In this section of this Report, we turn to issues, analyses, and recommendations. The X
organization to be followed will take up issues related to the five entities in rulemaking: Advisory
Committees; Standing Committee; Judicial Conference; Supreme Court, and Congress.4 9

, t~~~~~~~~~~~~~~~~~J

A. Advisory Committees

Memberships: Criticisms have been leveled at the composition of the various rules I
committees. First, there have been allegations of an under-representation of the bar, particularly
active practitioners, and of other identifiable interest groups within the bar, such as public
interest lawyers. The often implied but-sometimes explicit objection is that the Advisory
Committees are dominated by federal judges. Second, there have been allegations of a lack of
diversity of members. The argument is that the diversity of the Advisory Committees ought to r7
mirror the diversity of the federal bar, which includes more women and, minorities than are
currently found on the federal bench.

These are considerations for the attention of the appointing authority, the ChiefJustice. In L
recent years, the Advisory Committees have been enlarged to include more non-judges. Whether
they (and the Standing Committee) have already become too large for sustained exchanges and

49 Professor Carl Tobias assisted in the compilation of issues for consideration in this part of this Report. - -L
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careful discussion is an interesting question; drafting by large committees is rarely successful. We
doubt that they should be much larger, perhaps they should be smaller. At all events, the rules
committees are committees of the Judicial Conference of the United States, the policy-making
entity of the Third Branch. They are not "bar" committees. The notion of representativeness,
i.e., that there ought to be a seat on the Advisory Committee for each identifiable faction of the
bar, contravenes the tradition of federal rulemaking based on a disinterested expertise, as opposed
to interest-group politics. Rulemaking ought not follow public opinion or bar polls.

L
Federal judges ought to remain a majority of the members of the Advisory Committees.

E They have the knowledge and time to act in the best interest of the public those courts serve.
They are of course lawyers too, with substantial experience'on both sides 'of the bench. The
ability to compare these two experiences (not to mention the diverse backgrounds that brought
still others to the bench) makes judges especially appropriate rulemakers. This is not to say that

L> the appointing power ought to be exercised without regard to the concerns we have mentioned.
It is enough to suggest that these considerations be given appropriate attention within the
present appointment process and that efforts be made to identify well-qualified candidates with
diverse personal and professional experiences. Some recognition' may appropriately be given to
enduring divisions in the practice of law. For example, 'the Advisory Cormmittee on the Criminal
Rules includes a representative of the Department of Justice 4ad a Federal Public Defender.
Analogously, the Civil Justice Reform Act of '1990 required that advisory groups be "balanced
and include attorneys and other persons who are representative of major categories of litigants" in
each district. 50

To help achieve these goals, the Chief Justice now solicits advice widely from within the
federal judiciary and the Administrative Office of the U.S. Courts. The ChiefJustice could
consider seeking suggestions from the American Bar Association and similar other organizations
as well.51

[1] Recommendation to the ChiefJustice: Appointments to the Advisory
Committees should reflect the personal and professional diversity in the federal
bench and bar.

L Length of terms: Members' terms on the Advisory Committee should be long enough to
maintain continuity and to allow a member to see a proposal through to adoption, but not so
long as to create inflexibility and to render rulemaking an 'insider's game." The present practice
is to appoint members for an initial three-year term followed by a second three-year term. On
balance, this seems a reasonable normal term of years for members, but the ChiefJustice should

C make exceptions when appropriate to help committees follow through with extended rulemaking
L projects.

Members must master a potentially bewildering number of proposals within a complex
L process. The Chair, Reporter, and veteran members of the Advisory Comrnittee can be of great

assistance. The rotation on and off of the Advisory Committee affords new members a break-in

50 28 U.S.C. §478(b).

51 See also Proposed Long Range Plan for the Federal Courts (May 1995) Recommendation 30, Implementation
Strategy 30c: 'In developing rules, the Judicial Conference and the individual courts should seek significant
participation by the interested public and representatives of the bar, including members of the federal and state
benches.'
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period. This by-product is reason to maintain the staggered terms. Still, more formal assistance
might be appropriate. This might take the form of an orientation meeting scheduled the day
before the regular meeting of the Advisory Committee, attended by the new members, the
Chair, and the Reporter, and perhapsothers. Additionally, the Standing Committee and the 7
Advisory Committees should continue to invite members whose terms have expired to attend the
meeting after their term ends, in order to promote continuity.

[21 Recommendation to the Advisory Committees: Chairs and Reporters of the
AdvisorylCommittees should schedule orientation meetings with new, members.

Somewhwat different considerationsobtain, for, Chairs. Rulemaking projects take three years V
from beginningto ,end. A ,Chtir witha, thlree-ye artermr therefore can see a project through only if
it commences at the outset of his obi her tenur.A leader oughtto be granted some time to think n
through prposas, ,tomake, ttlem, and still have time to see them through. Reporters now serve
indefinitely. M akiny a non-membeir of the0 committee the only enduring voice is questionable. A
Chair, too, ought to pr~ovide contin'ity'ihilnte Advisory Committdeeand the Standing
Comiti~eeIt is'n otl Fr e~onrepresent th eh'd albrch before the
Congress. Thne u m for Chairstopractce, ofelevadti a ex~pelrienced member topthe Chai is appropriate. If a
Chair is di e d at the end lofone t yeiar t i erma term of five ,years as Chair would be
appropriatbicreasng totaF ri ght years. Thi t duration is not out of line in a life time-
tenured i tionsFhlrer tq ms pFfmepbers pr suffcqient opppt 'nityforwidespread
invovme nrueang

[3] Recommendation to the ChiefJustice: The term for Chairs of the Advisory
Committees should be five years.

Resources and support: Members of the Advisory Committees need sufficient resources
and support for their part-time but nonetheless important duties. The permanent staff from the
Administrative Office provides necessary logistical support for attending meetings and related K
duties. The Reporters provide important expertise and drafting assistance. Members exchange L F
information about new developments as a matter of routine. Liaison members of the Standing
Committee also contribute to the smooth operation of the committee system. The paper-flow
through the Advisory Committees is substantial. The relevant literature in each of these areas of
the law is growing rapidly.

Because committee members are part-time rulemakers, it might be useful to provide them F
with some regular entree to the secondary literature, including law journals and social-science
publications that have some bearing on their responsibilities. The Reporters are the most logical
bibliographers.

Various Advisory Committees have planned in-house seminars, presentations by panels of
experts in their field, to bring members up-to-date on recent developments. These 'continuing
education' events should be continued.

[4] Recommendation to the Advisory Committees: Each Advisory Committee ought
to consider adding to the Reporter's duties two tasks: first, regularly circulating
law journal articles, social-science publications, and other pertinent articles;
second, arranging and organizing in-house seminars. K
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Outreach and intake: One frequently heard criticism of federal rulemaking is that it is a
closed process dominated by insiders and elites. The twin complaints are that some worthy
proposals go begging for lack of a sponsor and some equally unworthy proposals are pushed
'through the process by members with an agenda. In fact, anyone can suggest a rules amendment;
the Committees' meetings are open to the public, periods for public comment and public
hearings are routine steps; proposed rules changes are widely published and distributed; 52 and the
official records of the various rulemaking entities are public documents. Unless a flood of
comments prevents it, the Advisory Committee (through its Secretary) acknowledges
correspondence and later advises every correspondent of the action taken on his or her proposal.
But even inaccurate perceptions have a way of overtaking reality, and they cannot go
unchallenged. The Administrative Office's brochure entitled The Federal Rules of Practice and
Procedure-A Summary for Bench and Bar is a good example of the ongoing effort to correct

V misconceptions about federal rulem!'ing.lIn August 21994 theChair of the Standing Committee
wrote the presidents of all state bar associations, requesting them to designate persons to receive
drafts and make comments; so far more than half of the state bars have done this.

To promote both the appearance and reality of openness, greater uses of technology should
be explored. The extensive mailing list for requests for corrmments'on proposed rules changes
usually generates only a few, dozen responses. Not infrequently, 'public hearings scheduled for

lo proposals are canceled' for lack of interest.

There are alternate ways to reach interested persons. For example, the public hearing before
the April 1994 meeting of the Advisory Committee on the Criminal Rules was broadcast on C-
SPAN. Other things right be tried. Public hearings might be conducted relying on closed-
circuit television. Proposed rules changes, now appearing in print media and' on comrmnercial

services; can 'be made available electronically on the Internet promptly. The Judiciary could
maintain a World Wide Web server at minimal cost.53 If the committees operate their own
server, persons should be permitted ,to lodge their comments online for collection and transmittal
to the Advisory Cominittee. E-mail availability networked internally within the Advisory
Committee might be feasible, once the judiciary-wide network is operational.

1[5] Recommendation to the Administrative Office: Electronic technologies should
be used to promote rapid'dissernination of proposals and receipt of comments.

The need for research: It is frequently asserted, most often by academic critics,54 that
L. ~ federal Remaking today is too dependent on anecdotal information rather than empirical

research. Rules changes more often than not depend on the legal research of the Reporters
combined with the informed judgment of the members of the rules conmittees. To make this

52 The memorandum from John K. Rabiej to the Standing Committee, dated December 6, 1994, details these
procedures. The mailing list contains 2,500 names. Any given recipient who does not respond over the course of
three years will be replaced with a new name.

53 The Administrative Office has established a home page at http://www.uscourts.gov, but the page is still 'under
construction,' meaning that comprehensive links to major data sources have not been established. Other institutions
have taken the lead. Comell has put several sets of rules online at hrtp://www.law.comell.edu, and Professor
Theodore Eisenberg has made the AO's entire database available, with search and computation abilities added, at

L httpI//teddy.law.comell.edu:8090/questata.htm. Undoubtedly there are other sites.

54 Baker, supra note 1, at 334-35. See particularly Stephen B. Burbank, Ignorance and Procedural Law Reform: A
Call for a Moratorium, 59 Brooklyn L. Rev. 841 (1993).
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argument is not necessarily to find fault with the model of disinterested experts as rulemakers. F
Nor does the argument deny the not-infrequent, well-documented instances when rulemakers J
have relied on empirical research.55 Yet not enough has been done to incorporate empirical
research into rulemaking on a regular basis. The major difficulties: research is expensive, it takes r
a long time, and the results are of doubtful utility when they come from demonstration projects U
rather than controlled experiments-which are rare indeed-or sophisticated econometric
analysis of variation (the, subject ,of the next section below). ,

We cannot expect members- of the rules committees to be experts in empirical research
techniques, although, over the years a few have been. We can expect the Reporters tio be well-
versed in the iiterature related to theg,,rexpertise, including interdisciplinary witings and studies
in other disciplines that have some beig. Indeed, tis ,ought to be a cnterion for appointment
of Repor jters. ,it might aM~lso b,, e prudent for the Reporters to recruit, colleagues in other disciplines
whose eWprtse ,complements their own, as a kind of informal group of advisors. Additionally,
the AdmirnistrAtie Office and the Feder#al Judicial Center may be called on to gather, digest, and
synthesize empical work oiother institutions. The Advisory Comimttees, should be expected to
notify these institutions about wat dataa ought t, be collected. Theederaljudicial Center, in
particuar, shou 9 engae in fi~nal lts-related'empi reseach to determine how

procedres ar working. LilewiSe, h Cn~ is adept raqt fieldsuisadplt programs
e cse re rn arruteees mustathough, as wehv bserved thes aentasource, oLrlal]aa disr omtesms

take advantageof these possibilities. Finally, a proga ight be dvelope r commissioning
indepen~dent "studijes to be perforrrmed bly putslide jexpertsunder contract jyvith the Advisory
Committee. r

In sum: th StandingComnittee ougble tept that the adviso

[ 6 ] F > > t t t X8~~~~~~T 1,7r 1I L

wl rely to thmpirical reeac pmoxu fb extent iona so is takas aplasis for. cofittes

Civl~utic ReormAcposf p905 ned oellaeszetdta h propoigrulesf dsrchanges

Li
[6]th commt tdion toall the Advisory Committees: Eac Adisry behCommittee ,

Enab ogActroe is proprosals on avibedc an d l eanisms 5 or

An empirical research project of national scope is taking place under the auspices of the
Cvlustice Refor m''Act of 1990.56 Indeed, some ~iave suggested that the program of district-_

that threatens the policy goals of national uniflrmity and polti cal neutrality. behind the Rules
Enabling Act process~. The pilot programs, and distrc plans psent an unparalleled opportunity L

fo ,mirical research into thee efetveesof refoi~s wtjidsrcsadom rngdistricts
with otherdistricts. T:,he Judicial Conference delegat~ primLry responsibility for oversight and
evaluat'ion under th"ik~ct to the Committee on Cour Adiitai and Case Management.
But, as members of the Standing Committee will T ''all, theSadn Committee has established
a liaison with that Committee. Congress has extenled the dealine for reporting to December
31, 1996.57 [ ''

55 Baker, supra note 1, at 335. .l
56 Pub. L. No. 101-650, 104 Stat. 5089 (1990).
57 Pub. L. No. 103-420,103rd Cong., 2nd Sess. (Oct. 25,1994).
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The Advisory Committee on the Civil Rules has the most direct interest in the evaluation
of the delay and cost reduction plans. That Advisory Committee will be obliged to conduct its
own assessment of the final report to Congress with the expectation that some local innovations
in practice and procedure will deserve to be incorporated into the Federal Rules of Civil
Procedure-and that less successful innovations will be abandoned, if necessary by being
forbidden in the national rules. (We return below to the subject of uniformity.) The final report
of the RAND study will provide the Advisory Committee with data for assessing future
proposals for rules changes. In the long run, the Advisory Committees and the Standing
Committee ought to be expected to learn to better utilize empirical research during the
evaluation and reporting cycle. To this end, the Standing Committee should request that the
Advisory Committee on Civil, Rules provide a written report generalizing from the experience
with the 1990 Act.

[7] Recommendation to the Advisory Committee on the Civil Rules: The Advisory
Committee should report on and make suggestions about how data gathered
from the experience under the Civil Justice Reform Act of 1990 might effectively
be used in rulemaking.

Finally, the Standing Committee ought to go about gathering information about the
experiences with the phenomenon of local options in the national rules. As part of the 1993
amendments to the Federal Rules of Civil Procedure, districts were afforded the discretion to
opt-in or opt-out of various discovery rules changes. The resulting patchwork provides the
equivalent of field experiments in the effectiveness of the optioned rules changes. The Federal
Judicial Center has begun to collect data on the experience with opting in and out. The Standing
Committee should recommend that the Advisory Committee on Civil Rules, in conjunction
with the Federal Judicial Center and scholars, seek to evaluate and compare the experences
between districts that opted-in and those that opted-out. This study ought to assess the
particular measures involved and offer guidance to the Standing Cornmittee on the future
appropriateness of writing local options into the national rules. There should be no bias in this
inquiry- although it has long been a belief of the Standing Committte that uniform rules would
facilitate a national practice, this belief should be investigated rather than treated as a shibboleth.

[8] Recommendation to the Advisory Committee on the Civil Rules: The Advisory
Committee should assess the effects of creating local options in the national rules.

B. Standing Committee

Membership: The discussion about the composition of membership on the Advisory
Committees will not be rehearsed here. Much-of it applies to the Standing Committee.

It has been suggested that the Standing Committee should be reconstituted to consist only
of an independent chair plus the chairs of the various Advisory Committees-or perhaps to have
overlapping membership with the Advisory Committees, comprising the Chair plus one or two
members of each Advisory Committee. Such a change would reduce the effectiveness of the
Standing Committee as an independent voice (and a check), but it would increase continuity and
ensure that each member is more thoroughly versed in the subject. The ChiefJustice should
consider each side of this balance in selecting the composition of the Standing Committee. One
middle position between constituting the Standing Committee wholly from members of the
Advisory Committees would be to make the Chairs full members of the Standing Committee,
giving then dejure the roles that many have assumed defacto in recent years, participating in the
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discussion of subjects of Advisory Committees other than their own and exercising substantial
influence (but not voting). We make no concrete suggestion here but again commend this
possibility to the consideration of'the ChiefJustice.

The criticism that the committees do not "represent" the bar resonates more for the l
Advisory Committees, which have, principal drafting responsibility, than for the Standing
Committee. Therefore, we, do not, suggest enlarging the membership of the Standing Committee
to include more attorneys. Nevertheless, it is altogether fitting and proper to take into account
goals of diversityrin membership.

[9], Recommendtion to the ChiefJustice: Appointments to the Standing L
Committees should reflect the personal and professional diversity in the federal
bench and bar.

Assuring uniformity. The Rules Enabling Act process is supposed, to achieve and maintain L
a uniform national system of federal practice and procedure. National uniformity has been
undermined by three ,factors. First, the ADR movement has created a menu of 'nouveaux fl
procedures"58 that present choices of different resolution procedures for different kinds of
disputes Second, the Civil Justice Reform Act of 1990 balkanized rulemaking authority. Third,
the Standing Committee has followed something, of a reverse King James Version of rulemaking
that "taketh' away" and then "giveth": the Standing Committee's Local Rules Project has -
harmonized local rules with the national rules, but in recent rules amendments, e.g.,, Fed. R Civ.
P. 26(a),tthe Standing Committee has authorized district courts to strike off on their own paths,
even to rejectithe national rule. But the new Fed. R. Civ. P. 83, to become effective on L
December 1, 1995, unless legislation intervenes, insists that local rules be consistentwith, and
not duplicate, national rules.

To identify these three developments is not to pass judgment on them, although the worry
often heard is that [the federal courts are reverting to the pre-1938 era ofiocalprocedure. It
would not be appropriate for our Subcommittee of the Standing Committeei to recommend a [I
once-and-for-all "soluption to these variables-though we have already suggested taking a good
hard look at the consequences. The Judicial Conference's own Long Range Planning Committee p
was unable -to suggest a, concrete solution.59 Qur, exercise in taking the long-range view would
not be complete if we did not at least draw attention to a worry expressed by many: on the bench
and in the bar. The worry is that the, national rules and rulernaking are well on theiriway to r
becoming merely the lounge act and not the main room attraction in federal practice and l
procedure.

1101 Recommendation to the Standing Committee: The Standing Committee ought
to keep the goal of national uniformity prominent in its expectations and L
decisionnaking. The Local Rules Project initiatives should be understood as a
part of the continuing duty of the Standin g Committee. There ought to be a
strong but rebuttable presumption against local options in the national rules. L!

58 Baker, supra note, 1, at 334.

59 Proposed Long Range Plan for the Federal Courts (Mar, 1995) Recommendation 30, Implementation Strategy
30b: 'The national rules should strive for greater uniformity of practice and procedure, but individual courts should
be permittd limrited flexibility to account for differing local circumstances and tooexperiment with innovative
procedures.'
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Redrafting proposals. The main task of drafting proposed rules belongs to the Advisory
Commnittees. The Advisory Committees possess the requisite expertise and serve as the focal
point for suggestions and public commentary on the present and proposed rules. Rulemaking
procedures and tradition, however, recognize that the Standing Committee may revise drafts of
proposed rules submitted by the Advisory Committees, before or after the public comment
period. Those procedures and traditions likewise anticipate that the Standing Committee will
exercise self-restraint. Members of the Standing Committee should communicate concerns about
style and grammar to the Chairs of the Advisory Committees before the meeting of the Standing
Committee begins, to permit these matters to be rectified off the floor (it is easier to draft in
small, peaceful groups) and presented to the Standing Committee in writing to facilitate careful
reflection. Meetings of the Standing Committee then can focus on substance. We recognize, of
course, that style and substance may be inseparable. If in the considered opinion of the Standing
Comrnittee a proposal requires substantial changes for, either style or substance, the proposal
ought to be returned to the Advisory Committee. This division of the rulemaking labor obliges
the Standing Committee to be aware of its function and'respectful of the role of the Advisory
Committees.

[0l Recommendation to the Standing Committee: The Standing Committee and
its members must be mindful that the primary responsibility for drafting rules
changes is assigned to the Advisory Committees. Members of the Standing
Committee should facilitate careful changes in language. If in the opinion of the
Sv Standing Committee a proposal requires substantial changes, the Standing
L Committee should return the measure to the Advisory Committee for further
consideration.

K Reporter. The Reporter to the Standing Committee has duties different from the those of
the Reporters to the Advisory Committees. The former serves as a drafter, but the limited
drafting function of the Standing Committee likewise limits this responsibility of its Reporter.
The Reporter facilitates communication between the Advisory Committees and the Standing
Committee, especially between regular meetings of the Standing Committee, by attending the
meetings of the Advisory Committees and by communicating with their Reporters. The
Reporter advises the Chair, assists the Admi nistrative Office rules committee staff, and
cooperates with the Federal Judicial Center. The Reporter monitors Congressional activities that
are related to rulemaking and rules proposals. The Reporter keeps the Standing Committee
abreast of commentary and literature related to the rules and rulemaking. The Reporter performs
outreach efforts such as appearing before bar groups to familiarize the profession andithe public
with the rulemaking process and particular proposals. The Reporter serves as a director for
special projects, such as the Local Rules Project. The Reporter serves as an advisor to the

'~,, Standing Committee, as for example with the pending challenge to the Ninth Circuit Rules
jointly filed by several states' attorneys general. The Reporter,, as the 'scholar-in-residence" of the
Standing Committee, pursues long range proposals for rulemaking.L~~~~~~~~~~,

If these duties continue to increase and become more time-consuming, the Standing
Committee may eventually decide to appoint an Associate Reporter to assist the Reporter. The
sense of the Subcommittee is that things have not yet reached that point. If the Standing
Committee accepts the recommendation below to allow the Subcommittee on Long Range
Planning to lapse as well as other recommendations made hiere that would add to the duties of
the Reporter, then an Associate Reporter might be needed sooner rather than later. Therefore,
our recommendation is open-ended.

L

L
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[12] Recommendation to the Standing Committee: The Standing Committee F
should take cognizance of the growing demands being placed on its Reporter and
eventually should consider whether to appoint an Associate Reporter.

Liaison members. Liaison members from the Standing Committee attend and have the
privilege of the floor at meetings of the Advisory Committees. This' innovation ought to be
continued with some attention to developing a more definite role, for the liaison, members.

[13] Recommendation to the Chair and Liaison Members: The Standing
Com'mittee recommends 'the cntiinuation of the practice of appointng liaison rImembers from the tanding C mittee to the various Advisory Comifttees.

Subcommnittee on Style. The immediate past'Chair of the Standing Committee established
a Subcommittee on' SItyle and charged it wit udertakig a restyling ofthe varioustlsets of federal
rules. That Subco mee appointed a Rporter who has written a manual on rules'drafting. The
Subcommimttee arly has contributed to theefflrts of the Advisory Commitees and the
Standing Committee to achieve greater consistency and clarity in the language of theq federal,
rules. The Supreme Court has shown some unease with this poocess, which produces differences
in styte`A"ross rules; the "restyled" rles utermin in a different way fromthe older riles,

1 ! W ' 1y ;1 1 !l~i'j '1 2 ',11lk, 0, '' F t''1', j , a, . L1' ' '

-and when sending a packageto theSngresi Conuni ' Ail 27,T19 the Sn C cnged "must'
to "shall" ,to 4 rp'reserve consistent ~.sage. Ih' CdIurt may prer a lltonepocofheknd
now und er'way but whoroughg6ing restn cevereates setns offederal e n (even
as other unintended implcat in the eh diF ral
Rules of CivIl 'Procedrhaegoethoihsvaldfsfcopeeesylig-teAplae
Rules are halfway thro h htrean udtrrmined,hoerihoor6edwtte
sets of restyled rules. Thaongltne Plan ingc as I
frequent topii Subcommittee no specialo perse tiveng

[14] Recmmendito the diffe'esetsanding Cdommitteeel Standingg l rq , ithee
should decidewa is to becomne of the restyled sets~ of fed'eral rules'.

Subcommittee on Numerical and SubstintiveIntegration: In 1992 the Standing
Committee created ai Subcomte nNu'merincal anid Substantive Integration. As its name
suggests, the Subommite iscare twit ~o tascks: (1)I'explore the feasibility of integrating
subjects comm'on'to' the difrntst f rues and daling~wIithi the m in a single rule that would
then be considered part of allthe other sets of rles and (2) develop a single numbering system L
that indudes all the different sets of ederal 'rus. Ts Subcomitee has lpsed into desuetude.
We do not make a recommenti lon conicn ibeyond wishin that oi4 own Subcommittee
suffer the same fate (on whi s e the nx tecommendation).

Subcommittee on Iongl Range Phnning The 'immedilate past Chair of the Standing
Committee established a Subcmittee nfonLog Range' inning. Since then, the
Subcommittee has planned to find a role, without substantial long range success. The rulemaking
process is a form of long-ra ngeplaning, wi sugesis that there is no need for a separate
long-range plannin organ. Tesubo ihti[ has i ed riorts with the Standing Committee K
about long range proposals aea y An thee aingpipeline and recommended the L
introduction of other such prohsals. Itliascmnended hat Advisory Committees study
comprehensive pck of prb l rfrmr ed shrs, committees, and bar
groups. (In th te 2 ha y re sc ct Sto theg anmite ladmped this, recomnmnendatioh, no
Advisory Committee hsreportedakt theSadn C nimittee on any of these p roposals.)

p OP~
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The Subcommittee has attempted to monitor the work of the Judicial Conference's Committee
on Long Range Planning. It recommended and performed this self-study of rulemaking
procedures.

The term of one member of the Subcommittee as a member of the Standing Committee
expired; his vacancy on the Subcommittee has not been filled. The -two remaining members
unanimously and enthusiastically recommend that with the completion of this Report the
Standing Committee disband the Subcommittee on Long Range Planning. (Similarly, in June
1995 the ChiefJustice discharged the Judicial Conference's own Committee on Long Range
Planning.) Another option is to assign long range planning in rulemaking to the reportorial
function, perhaps on the occasion of creating the position of Associate Reporter, as is anticipated
in a previous recommendation.

[151 Recommendation to the Chair of the Standing Committee: The Subcommittee
on Long Range Planning should be abolished. Any issues regarding long range
planning in the rules process ought to be reassigned to the individual member of
the Standing Committee who serves as liaison to the Committee on Long Range
Planning of theJudicial Conference and to the Reporter.

C. Judicial Conference

The Judicial Conference performs a function somewhere between the Standing
Committee's and the Supreme Court's. For the most part, the Judicial Conference evaluates
proposals on the basis of the paper record compiled by the Advisory Committees and the
Standing Committee, and it gives thumbs up or thumbs down (the latter rarely) without making
changes. We do not make any recommendations concerning the way the Judicial Conference
deals with proposals from the Standing Committee-except for the obvious implication that a
change in the role of the Supreme Court (discussed below) would alter the role of the Judicial
Conference, and vice versa.

D. Supreme Court

The main issue regarding the Supreme Court's participation in judicial rulemaking is
whether the High Court should continue its role in the statutory scheme. Congress has
designated the Supreme Court as the entity with power to promulgate rules for the federal
courts, subject to the possibility of legislation during the seven months between proposal and
effective date.

Historically, the Court's role has been justified on two levels. First, the Supreme Court, as
the highest federal court, exercises supervisory powers over the lower federal courts. Second, the
prestige of the Court lends legitimacy and authority to the rules.

Commentators and individual Justices have questioned these justifications and argued that
the Court's role is, in the pejorative, to serve as a "rubber stamp." Others on and off the Court
have answered that the historic rationales still apply. They draw attention to the occasions when
the Supreme Court has disapproved or altered draft rules and to the dissenting statements from
some of the Justices regarding particular rules. There is the further, but inevitable, complication
that the Supreme Court frequently is called on to interpret the rules and to decide whether they
are valid under the Rules Enabling Act and the Constitution.
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Justice White's statement regarding the 1993 package of amendments summed up his 31 n
years of experience in judicial rulemaking.60 He concluded that the Supreme Court's
Promulgation' of rules functionally amounts to a certification to the Congress that the Rules
Enabling Act procedures are in place and operating properly and that the particular proposals
before the Court are the careful products of that rulemaking process. The transmittal letters from
the ChiefJustice since then have made the same point. Admrittedly, over the years different,
Justices have had different views of their role in judicia.l rulemaking, but a majority of the Court C
has never questioned the appropriateness of its participation. We accordingly leave to the Justices
themselves I!the question whether there shold Abe any change in their roleand, correspondingly,
whether if it is best to maintain the Court's current role whether it woud betappropriate to
reduce the role of the Judicial Conference. Whetherit is necessary boi~h of these bodies to pass
on rules, that have already been fully ventilated is doubtful. X

There is one other possible change worth mentioning. A few years, ago, the British . [
Embassy sent a diplomatic note to the Court concerning the implications of a proposal for
service in foreign countries . The measure was returned to the Judicial Conference for further
consideration. After the concerns of the foreign governments were addressed, the proposal went '
forward. In the aftermath of that round of rulemaking the Justices informed the Standing
Committee that they wanted to be alerted to any controversy or objections to particular C
proposals, as part of the written record forwarded with the rues packages. The Supreme Court
may want to consider whether it wishes to invite public comments on the rules in the wake of
these trarsr-rlissions.'- for there' is no other opportunity for public comment aftee the Advisory
Committees hold'hearings. Fill,

[161 Recommendation to theJudicial Conference and the Supreme Court: The
Conference and thejustices should consider whether it is advisable to establish a Liprocedure for ,a period of public noticeand written comment during the Supreme
Court'sevaluation of proposed rules.

E. Congress '

The separation of powers that is part of the structure of the Constitution is not designed r
for efficiency. By creating federal courts and defining their jurisdiction, Congress keeps the
promise of the Preamble to 'establish justice." Rulemaking is a legislative power delegated to the
Third Branch. The line drawn in the statutory authorization allows rules dealing with "practice
and procedure" but prohibits rules that "abridge, enlarge or modify any substantive rights."61 Onk K
the judicial side, this distinction requires careful discernment.

Congress has the power to adopt rules and procedures for the federal courts. 62 "May" does 7
not imply "should." The wisdom behind the Rules Enabling Act procedures is deep. The Third
Branch has the expertise to write rules of practice and procedure. Respect for the independence
of the coordinate judicial branch, and the overarching values that independence protects, also K
counsels moderation in legislative promulgation or amendment of rules. Similarly with respect to
legislation regulating the rulemaking process. In his year-end report for 1994, the ChiefJustice

60 Statement ofJustice Vvhite, 113 S.Ct. at 575 (Apr. 22, 1993).

61 28 U.S.C. §2072 (a) & (b). LJ
62 U.S. Const. art. III, §1.
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wrote: "I believe that this [Rules Enabling Act] system has worked well, and that Congress
should not seek to regulate the composition of the Rules Committees any more than it already
has." The Judicial Conference has reached the same conclusion. See also Recommendation 1
above. And the Judicial Conference's Committee on Long Range Planning shares this

tL understanding. See Prop osed Long Range Planfor the Federal Courts (Mar. 1995)
Recommendation 30, Implementation Strategy 30a ("Rules should be developed exclusively in
accordance with the time-tested and orderly process established by the Rules Enabling Act.").

The Judicial Conference has the responsibility to represent before Congress the interests of
the federal courts and the citizens they serve. The Standing Comrnmittee has the responsibility to

L aid the Judicial Conference in performing this role. The Standing Committee should continue to
monitor legislative activity and serve as a resource to the Judicial Conference to remind Congress
of the values behind the Rules Enabling Act. Existing links between the Advisory Committees

7 ' (and the AO) and Members of Congress and committee staffs should be maintained and, if
L. possible, reinforced. It may be necessary to remind Congress, too, that the 1988 legislation

increasing the time needed to amend a rule affects the relation between legislative and judicial
branches in the way we discussed above.

[17] Recommendation to the Standing Committee: The Standing Committee must
be'vigilant and alert to rulemaking initiatives in Congress and must be prepared
to assist the Judicial Conference in the Conference's efforts to protect the
integrity of the Rules Enabling Act procedures.

L. ' 'F. Miscellaneous

The rulemaking calendar/cycle: Three changes in the rulemaking environment have
occurred at roughly the same time. The period between initial proposal and ultimate rule was
extended in 1988 by increased opportunities for comment and an increased length of report-and-

r1111 wait periods, so that it is now difficult to see a proposal through in fewer than three years.
LJ Simultaneously, the national rulemaking process had become more frenetic, with multiple

packages pending simultaneously. Instead of five or more years between amendment cycles (the
old norm), it is now common to see multiple amendments to the same rule in different phases:

, one pending before Congress, another pending before the Judicial Conference, a third out for
public comment, and a fourth under consideration by an Advisory Committee. Meanwhile local
rulemaking has burgeoned, in part at the instance of Congress (the Civil Justice Reform Act of

F 1990).

On one thing most people agree: all of these developments are unfortunate. It takes too
long to amend a rule or create a new one, and delay not -only perpetuates whatever problem
occasioned the call for amendment but also invites Congress and local courts tovstep in. The
former undermines the Enabling Act process (and discards the benefits of expertise); the latter

r undermines national uniformity. If the Supreme Court cannot respond quickly to a problem,
L legislation or local rules must be the answer. That amendments to the Rules Enabling Act are

themselves responsible for the extended rulemaking cycle-that is, that Congress is the source of
the delay it bemoans-is no answer to those who seek prompt changes. At the same time, few

L people can be found to support the existence of multiple changes to the same rule. Professor
Wright, an observer and long-time participant in the rulemaking process, has condemned the

L.
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process of overlapping amendments in no uncertain terms.6 3 His cri de coeur is one among many r
strong and fundamentally correct indictments. It also illustrates the intractable nature of the
problem-for it is precisely the change in the length of the cycle that has made overlaps
inevitable! .l

When rules could be amended after a year or two of effort, and when the Chairs of the
Advisory Committees and Standing Comm ittee had indefinite terms, it was easy to have discrete 7and well-separated packages of rules, The heads of the committees could plan a coherent
program, confident that they could see it through, llAnd thatif new information called for prompt
change, they could, accomplish it by ad ding it to an existinIg package... No more. Theiincreasedlength and formalit of the rulem akig process ,makes'it difficult for a bright ideaor alteration l
required by legislation6to "catch "p 'with Lanpexstingrpackage. Meanwhilethe members fthe
committees serve shorter terms, Uspoath fresh ,blood brings fresh suggestions every yeA and ther
Chairs, to have ay effectbefore their three-year ,terrms [expirre,' must act with dispitphi No Lwonder we see a! drawn-out process in Which amending cyces overlap whle local r'ulsprout like
weeds. And it is~ almost impossiblfti imagia cure while, 4 d urati on fromr proposAl to
effectiveness is longer than the terms of Chairs.

What is worse, a cure that entailed enforced separation of rules packages-say, a maximum
of one package per three-year term of a Chair-would have large costs of its own. Would the
package have to start life at the outset of the Chair's time? Too soon; the Chair needs time to
settle in, do some deep th nking, review the, data, collect the thoughts of the committee, and so
on. Then would the'package start late in the Chair's term? Too late; its architect would leave
before sheparding the package through atnd accommodating the many demands for amendments L
that occur in the process. Meanwhile new things come up-new statutes, decisions that interpret
a rule to create a trap for the unwary (the source of the overlapping proposals concerning Fed. R.
App. P. 3 and 4 that Prof. Wright bemoaned)a4nd the cost of tidiness maylbe that litigants
forfeit their rights. Put to a choice bet-eltiiisimplitping the life of judges and'iauthors, and
preserving the rights of litigants, theirules coI mittees ialways should choose the latter. That seals
the fate of proposals to simplify and separate ame dment packages without any rescape hatch. K
Once we allow the escape hatch, howeverimessihess is inevitable.

Several recommendations abpve¢ a#mat relietirng the stresses that have led to the current Lproblems. We have suggested longer&termsdor Chairs and,.slower turnover oftcormittees. We
have ruminated about the possibility 8f abbreviatig the rulemaking process by skipping one or
another of the participants (either the J dicial Conference or the Supreme Court). What we now
take up is the possibility of setting norms for our on work-norms rather than rules, for the
reasons we have explainedt but norms Ad i iirpleme'nted will relieve the points of stress.

One important step would be to estblish biennial cycles as the norm. Rules would be Lissued for comment every other year-n& ery year, or every six months, as is possible now.Advisory Committees could be encoured to 1ake recommendations to the ,Sad ing 17
Committee every year (to case the prolem of lhnSestion fr both the Advisoy Committees and Li
the Standing Committee), but proposales woir~1be[consolidated for biennial publication. All
Advisory Cornrnittees could be on the same schde, so uessl some emergenc|lntervened the C
bar could anticipate that, say, propos jwpulde s nt out for public comment 4y in ev, en- L

63 Charles Alan Wright, Foreword: The Malaise of Federal Rulemaking, 14 Rev. Litigation 1 (1994).
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numbered years. Chairs with longer tenure could plan for these cycles, and it would be easier for

late-occurring ideas to 'catch up" without the need for separate publication.

K 1 A change in the publication cycle could be accompanied, to advantage, by a change in the

Ln w Standing Committee's schedule. The summer meeting of the Standing Committee has been set

by working backward from the May 1 deadline for promulgating rules and transmitting them to

Congress (with a December 1 effective date). The Supreme Court can promulgate the rules by

May 1 only if it receives a recommendation of the Judicial Conference the preceding fall (a

recommendation at the Conference's spring meeting would leave the Court too little time). The

lKe Conference can make the necessary recommendation only if the Standing Committee acts by

July, which leaves time to write and circulate the final recommendations. The summer meeting is

therefore an enduring feature of the rulemaking landscape, so long as the Judicial Conference

and the Court play their current roles and the statutory schedule is unchanged.

L Not so the winter meeting-and not so the content of meetings. If all recommendations to

the Judicial Conference are consolidated for action at the summer meeting, the second meeting

V of the year can be reserved for the discussion of drafts the Advisory Committees want to publish

for comment. A meeting of the Standing Committee in the fall, rather than the winter, would

F create sufficient time to have a full comment period, a meeting of the Advisory Committee the

L next spring, and consideration of the final proposals at the ensuing summer meeting of the
Standing Committee. This change could shave six months to a year off the rulemaking schedule,

making a biennial cycle more attractive.64

L As we have stressed, it will be essential to allow exceptions for true exigencies, as well as for

off-year republication of proposals that deserve further comment. These should be few, however,

L as a longer cycle will permit more concentrated thought. We therefore make the following

[18] Recommendation to the Standing Committee: The Standing Committee
should establish a biennial cycle as the norm in rulemaking, should limit itsVaura summer meeting to the consideration of proposals to the Judicial Conference,
and should hold a fall meeting for the consideration of recommendations that
drafts by sent out for public comment.

Conclusion

K The Subcommittee's overall impression of federal rulemaking echoes the hackneyed phrase,

'If it ain't broke, don't fix it." There is nothing "broken" about the procedures for amending the

federal rules. Federal court practices and procedures 'continue to be the outstanding system of

L
64 Ile following schedule would work. In spring or summer of Year One, the Advisory Committee makes a
recommendation for publication. The Standing Committee would consider the recommendation at a meeting
between September 15 and 30. Publication at the beginning of November (giving the AO a month for preparation)
would produce a comment period closing at the end of April in Year Two. Advisory Committees would meet
toward the end of April, in conjunction with any oral hearings, to consider comments and make recommendations

for a meeting of the Standing Committee to be held at the end ofjune of beginning ofJuly. The Standing

Committee would transmit any approved drafts to the Judicial Conference for consideration in the fall of Year Two.

If the Conference and Supreme Court approved, the rule wiold take effect on December 1 of Year Three, a total

time of approximately 2½ years from initial proposal to effectiveness.

-.



Self-Study Report (draft of June 15, 1995) 26

procedure in the world,"6 5 admired and emulated by the state court systems and by the court
systems of other countries. The procedure that has evolved for maintaining that system of rules
deserves substantial credit for this. Nevertheless, we offer these constructive criticisms and
recommendations. ''l

Our hope for this Self-Study Report is that it will assist the Standing Committee to
consider and then recomend adjustments in thebfederal judicial rulemaking mechanism.

Respectfully submitted,

Thomas E. Baker [
Alvin R. AMison Professor

' 2/ ' Texas Tech University School of Law

Frank H. Easterbrook
Circuit Judge
Court of Appeals 'for the Seventh Circuit

D

L

65 Charles Alan Wright, Amendments to the Federal Rules: The Function of a Continuing Rules Committee, 7
Vand. L. Rev. 521, 555 (1954).


