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MINUTES [DRAFT]
of
THE ADVISORY COMMITTEE

on
FEDERAL RULES OF CRIMINAL PROCEDURE

April 22-23, 1999
Washington, D.C.

The Advisory Committee on the Federal Rules of Criminal Procedure met at the
Thurgood Marshall Federal Judiciary Building in Washington, D.C. on April 22 and 23,
1999. These minutes reflect the discussion and actions taken at that meeting,

L CALL TO ORDER & ANNOUNCEMENTS

Judge Davis, Chair of the Committee, called the meeting to order at 8:30 a.m. on
Thursday, April 22, 1999, The following persons were present for all or a part of the
Committee's meeting:

Hon. W. Eugene Davis, Chair

Hon. Edward E. Carnes

Hon. David D. Dowd, Jr.

Hon. D. Brooks Smith

Hon. John M. Roll

Hon. Susan C. Bucklew

Hon. Tommy E. Miller

Hon. Daniel E. Wathen

Prof. Kate Stith

Mr. Robert C. Josefsberg, Esq.

Mr. Darryl W. Jackson, Esq.

Mr. Henry A. Martin, Esq.

Mr. Laird Kirkpatrick, designate of the Asst. Attorney General for the Criminal
Division

Professor David A. Schlueter, Reporter

Also present at the meeting were: Hon. James A. Parker, member of the Standing
Committee and Chair of that Committee’s Style Subcommittee; Professor Daniel
Coquillette, Reporter to the Standing Committee; Mr. Roger Pauley, Jr. of the
Department of Justice, Mr. John Rabiej and Mr. Mark Shapiro from the Rules Committee
Support Office of the Administrative Office of the United States Courts; Ms. Laurel
Hooper from the Federal Judicial Center; Ms. Nancy Miller, Judicial Fellow at the
Administrative Office; Mr. Joseph Spaniol, consultant to the Standing Committee, and
Professor Stephen A. Saltzburg, consultant to the Style Subcommittee of the Standing
Committee,. Judge Davis, the Chair, welcomed the attendees.
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IL APPROVAL OF MINUTES OF OCTOBER 1998 MEETING
Chief Justice Wathen moved that the Minutes of the Committee’s October 1998

meeting in Cape Elizabeth, Maine be approved. Following a second by Mr. Josefsberg,
the motion carried by a unanimous vote.

IIL. RULES PENDING BEFORE SUPREME COURT

The Reporter indicated that the following rules were pending before the Supreme

Court:
1. Rule 6. Grand Jury (Presence of Interpreters; Return of Indictment),
2. Rule 11. Pleas (Acceptance of Pleas and Agreements, etc.);
3. Rule 24(c). Alternate Jurors (Retention During Deliberations);
4, Rule 30. Instructions (Submission of Requests for Instructions);
5. Rule 54. Application and Exception.

IV.  RULES APPROVED BY STANDING COMMITTEE
AND JUDICIAL CONFERENCE

The Reporter informed the Committee that both the Standing Committee (at its
January 1999 meeting) and Judicial Conference (at its Spring 1999 meeting) had approved
the following rules:

1. Rule 32.2. Criminal Forfeitures
Rule 7. The Indictment and Information (Conforming
Amendment),

3. Rule 31. Verdict (Conforming Amendment);
4, Rule 32. Sentence and Judgment (Conforming Amendment); and
5. Rule 38. Stay of Execution (Conforming Amendment).

RULES AMENDMENTS EFFECTIVE DECEMBER 1, 1998

The Reporter also informed the Committee that amendments to the following
Rules had become effective on December 1, 1998:

1. Rule 5.1 (Preliminary Examination; Production of Witness
Statements);

2. Rule 26.2 (Production of Witness Statements; Applicability to
Rule 5.1 Proceedings);

3. Rule 31 (Verdict; Individual Polling of Jurors);
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4. Rule 33 (New Trial; Time for Filing Motion);

S. Rule 35(b) (Correction or Reduction of Sentence; Changed
Circumstances); and
6. Rule 43 (Presence of Defendant; Presence at Reduction

or Correction of Sentence).

V. CRIMINAL RULES CURRENTLY UNDER CONSIDERATION BY
ADVISORY COMMITTEE

A, Proposed Style Amendments to Rules 1-9, Rules of Criminal
Procedure

Judge Davis opened the discussion by noting that in addressing the proposed style
changes —as originally drafted and then reviewed by Subcommittee A —the Committee
would inevitably have to address the issue of whether to make an substantive changes as
well. \ He also noted that it would be important to be alert to style changes that might
inadvertently amount to changes in the substance of the Rule. Other members agreed with

~ that obgervation and Judge Parker noted that in addressing the style changes to the

Appellate Rules, the Appellate Rules Committee had decided to make substantive changes
as well.

Judge Smith, Chair of Subcommittee A, indicated that the subcommittee had
reviewed the proposed style changes and had met for a one-day meeting to review the
proposed changes. Each member of that subcommittee had been assigned one or more
rules and was prepared to discuss the changes.

1. Rule 1. Scope. Judge Carnes explained that the proposed changes
to Rule 1 included what is currently in Rule 60 (Title of Rules) and Rule 54 (Application
and Exception). Following discussion, the Committee agreed by a vote of 8 to 2 to delete
subdivision (a) in the redrafted rule (current Rule 60) because there was no need to
indicate in the Rules themselves what the Rules will be called. (All remaining subdivisions
in the restyled Rule 1 were renumbered). Judge Carnes further explained that the
language in current Rule 54(2)(Offenses Outside a District or State), (3) (Peace bonds),
and (4) (Proceedings Before United States Magistrate Judges) had not been incorporated
into restyled Rule 1 because they were not needed.

He also pointed out that language in Rule 54(b)(5) relating to proceedings
involving fishery offenses and proceedings against a witness in a foreign country had been
deleted as being obsolete. F ollowing discussion, the Committee decided by a vote of 10
to 0 to delete the language currently in Rule 54(c) relating to the definition of the words
“demurrer,” “ motion to quash,” “plea in abatement,” “plea in bar,” and “special plea in




April 1999 Minutes 4
Advisory Committee on Criminal Rules

bar” because those terms are obsolete and there is no need to cross-reference Rule 12,
which addresses the topic of motions.

The Committee discussed use of the term “government attorney” as contrasted to
the current term used in the Rules, “attorney for the government” in Rule 54(c).
Following discussion, the Committee decided to add to the definition those attorneys
authorized by law to conduct proceedings under the criminal rules in the capacity of
prosecutor. That change was intended to cover such attorneys as those in the Office of
Independent Counsel or Special Counsel.

In addressing the definition of the term “Magistrate Judge,” the Committee
decided to include the following language: “When these rules authorize a magistrate judge
to act, a United States judge as defined in 28 U.S.C. § 451 may act.”

The Committee also added a definition for “organization” as defined in 18 U.S.C.
§ 18. Finally, the Committee voted unanimously to arrange the definition of terms in
restyled Rule 1(c) alphabetically. During the discussion, other minor stylistic changes
were made to the rule.

2 Rule 2. Purpose and Construction.

Following a brief discussion concerning the title of the Rule, the Committee made
a minor change to the text of Rule 2 to indicate that the “rules are to be interpreted to
provide..” as opposed to the current language, “are intended to provide...”

3. Rule 3. The Complaint.

The Committee briefly addressed the issue of whether a complainant must
personally appear before a judicial officer in swearing to a complaint. Professor Saltzburg
reported that his research had shown that there is no such requirement. Following brief
discussion concerning the relationship between Rules 3, 4, and 5 the Committee decided
to tentatively approve Rule 3 pending research and possible redrafting to make those three
rules consistent.

4. Rule 4. Arrest Warrant or a Summons on a Complaint.

In discussing the proposed changes to Rule 4(a), the Committee decided to include
an element of discretion in those instances where the defendant fails to respond to a
summons. The redrafted rule provides that the judge may issue a warrant, but must do so
in those cases where the government requests that a warrant be issued. The Committee
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also clarified language concerning the ability of the judge to issue more than one warrant
or summons on the same complaint.

Rule 4(b), which simply notes that hearsay evidence may be used to establish
probable cause, was deleted as being unnecessary; the caselaw now clearly recognizes that
principle. In discussing proposed Rule 4(c), the Committee addressed the issue of
whether the current language “nearest available magistrate” was the most appropriate
standard. There was also some discussion on the question of whether some preference
should be stated for requiring that a defendant be brought before a federal judge, rather
than a state officer. After discussing the issue, the Committee decided to change the rule
to require that a warrant must command that “the defendant be arrested and brought
promptly before a federal judge or, if none is reasonably available, before a state or local
officer;” The consensus was that this language would more accurately reflect the thrust of
the original rule —that time is of the essence and the necessity of bringing a defendant
before a judicial officer with some dispatch, regardless of the location of that officer —and
to state a preference for using federal judicial officers rather than state officers.

In discussing Rule 4(d)(3) (Manner of executing warrant), Mr. Josefsberg and Mr.
Martin raised the question of whether the defendant must request to see the warrant
before an officer is obliged to show it to the defendant. F ollowing discussion of the issue
the Committee voted unanimously to approve the language as drafted.

During the discussion on Rule 4, other minor stylistic changes were made to the
rule.

5. Rule §. Initial Appearance.

In Rule 5(a), the Committee again discussed the issue of timely appearance of a
defendant before a magistrate and decided to change the Rule to require that officers
“promptly” bring a defendant to a judicial officer, and not necessarily the nearest officer.

There was some discussion concerning the need for Rules to distinguish between
appearances that follow the filing of a complaint and those that follow the return of an
indictment or information.

6. Rule 5.1. Preliminary Hearing in a Felony Case.

In considering the proposed style changes to Rule 5. 1, the Committee addressed
the issue of providing transcripts and recordings of the hearing to a defendant. F ollowing
extended discussion, the Committee decided to provide in the Rule that a judge could
provide copies of the recordings to either party, upon request. And a copy of the
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transcript could be made available to either party upon request and payment and in
accordance with any Judicial Conference guidelines.

7. Rule 6. The Grand Jury.

Professor Stith explained the proposed changes to Rule 6. In particular she
focused first on the language in Rule 6(b)(1) that deals with objections to the
qualifications of the grand jurors before they take their oath. She pointed out that
although there might be a remote possibility that a defendant would even know who the
grand jurors are going to be, the language seems to have no real value, a view previously
expressed by Professor Saltzburg in reviewing an earlier draft of the rule. F ollowing
discussion, the Committee voted 11-1 to remove the sentence in Rule 6(b)(1) that
indicates that any challenges to the grand jurors must be made before they take their oath.

There was also some discussion regarding interchangeable use of the words
“court” and “judge” throughout the rules. This matter was later referred to Judge Smith
for further study.

Judge Stith also raised the question of whether the current language in Rule 6(e)
concerning contempt for violations of the rule applied to any violations or only those
involving a breach of the secrecy provisions in 6(e). After a short discussion, the
Committee asked that the matter be research further.

Addressing Rule 6(e)(3), Judge Roll raised the question whether under
6(e)(3)(D)(ii), a defendant must articulate a particularized need for the grand jury
information. That matter was also designated as one for further study. The Committee
also added a new provision in 6(e)(3)(D) for addressing disclosure of grand jury
information to lawyers of the armed forces. Other minor stylistic changes were also made
to the rule.

8. Rule 7. The Indictment and the Information.

Discussion for Rule 7 focused on several areas. First, the Committee addressed
the issue of whether Rule 7(a) needed to contain any reference to “hard labor.” F ollowing
some discussion, it was decided that that issue needed additional research. Second, a
question was raised about 7(b) vis a vis the ability of a defendant to waive an indictment
and whether that must be done in open court. F ollowing discussion, the Committee
decided to leave the language as presented, which requires that the waiver be in open
court. Third, the Committee discussed the need, if any, for including a reference to
harmless error in Rule 7(c)(2), in light of Rule 52. The Committee ultimately decided to
change the title of that subdivision to “Citation Error” which more accurately reflects the
essence of the provision. Finally, in discussing Rule 7(e), which permits amendments to an
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information, the Committee decided to conduct more research on the issue of whether an
indictment could ever be amended.

9, Rule 8. Joinder of Offenses or Defendants.

The Committee discussed Rule 8 only briefly, making one minor stylistic change to
the proposed revision.

10 Rule 9. Arrest Warrant or Summons on an Indictment or
Information.

Discussion regarding Rule 9 focused primarily on the current provision in Rule
9(b)(1) that “the court may fix the amount of bail and endorse it on the warrant.” Mr.
Jackson reported that he had completed research on that language and had concluded that
as written it probably was inconsistent with the Bail Reform Act. There was a question,
however, whether the Committee should simply change the language to indicate that a
magistrate could recommend the amount of bail, if any. Following a discussion on the
issue, the Committee voted unanimously to remove the last sentence of 9(b)(1). The
Committee also discussed the question of whether Rule 9 should be redrafted to make it
more consistent with other Rules, such as Rules 4,5, and 5.1 deal with the same general
subject matter. The Committee also made several other minor stylistic changes to the
Rule.

B. Proposed Amendments to Rules of Criminal Procedure

Before addressing several proposed amendments to the Rules, the Reporter raised
the issue of whether any approved amendments should be published for comment. He
noted that unless there was some compelling need to publish the proposed changes, it
would be better to wait until the affected rules were “restyled" and published as an entire
package in the next year or so. He added that to start what would amount to a dual track
system of publication and comment could be confusing to the bench and the bar. Mr.
Pauley responded that several of the proposed amendments were important because they
addressed sometimes conflicting court decisions and should be published without delay.
To do so might simply invite additional litigation. Mr. Rabiej pointed out that there is
some sentiment for not routinely publishing rules changes every year and that the Supreme
Court had expressed some concern about the number of amendments. The Committee
ultimately voted 6 to 4 to decide on a case-by-case basis whether any substantive
amendments should be published before the restyling package was ready for publication.

1. Rule 10. Arraignment & Rule 43. Presence of Defendant.
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The Reporter provided some background information on the proposed
amendments to Rules 10 and 43 that would permit the defendant to waive his or her
appearance at the arraignment. He noted that at a prior meeting Judge Miller and Mr.
Martin had agreed on some proposed language in a new (c)(i) that would make it clear
that the defendant’s ability to waive an appearance is available only where he or she is
entering a plea of not guilty and that a waiver may not be used where the defendant, under
Rule 7(b), must appear in open court to waive an indictment where he has been charged
with a criminal information in a felony case. He continued by noting that at the October
1998 meeting the Committee had asked him to draft the appropriate amendment.

Judge Roll indicated that he had submitted a memo to the Committee that
summarized the existing practice in both federal and state courts. He noted that some of
the states that use teleconferencing do not require the defendant's consent to that
procedure.

Chief Justice Wathen added that Maine and used teleconferencing and had
ultimately rejected its use. ; Judge Bucklew noted that that is the case in Florida state
courts and Judge Miller observed that Hawaii also uses that procedure.

Following additional discussion, Judge Davis appointed a subcommittee of Judge
Roll (Chair), Judge Bucklew, Judge Miller, Mr. Martin, Mr. Jackson, and a representative
trom the Department of Justice. He asked that the subcommittee study the issue of
whether to add a teleconferencing provision to Rule 10 and possibly other rules and report
their findings and recommended amendments at the next meeting..

2. Rule 12.2. Notice of Insanity Defense or Expert Testimony of
Defendant’s Mental Condition.

The Reporter provided a brief background on the proposed changes to Rule 12.2,
which would make three changes. First, the amendment would require the defendant to
provide notice of an intent to introduce expert testimony in a capital case sentencing
proceeding. Second, the amendment would authorize the defendant, who had provided
such notice, to undergo a mental examination. And third, the proposed change would
place some limits on the ability of the government to see the results of that examination
before the penalty phase had begun. Based upon the Committee's discussion at the
October 1998 meeting, he had drafted an amendment to the Rule. He also noted that the
Judicial Center had been asked to study the practice in states concerning mental
examinations and the procedures for disclosing the results to the prosecution and defense.
The Chair recognized Ms. Laurel Hooper from the Judicial Center, who had conducted
the study.

At the suggestion of Mr. Pauley, a minor stylistic change was made to Rule
12.2(a). During the general discussion which followed, several members noted that there
are few federal capital cases from which to draw any meaningful experience. Several
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members raised the question again about the timing of the disclosure of the report and
whether the defense might wish to reconsider whether to give notice of a defense that
focuses on the mental condition of the defendant. In addition, Judge Bucklew raised the
issue of whether the disclosure of the defendant's statements, as provided in Rule
12.2(c)(3) would be triggered by lay testimony about the defendant's mental condition.
The Reporter indicated that that issue could be researched for the next meeting. Further
consideration of the amendment was deferred until the next meeting. The Reporter
indicated that he would submit the most recent version of the amendment to the Style
Subcommittee for its consideration.

3. Rule 26. Taking of Testimony.

The Reporter provided background information on the proposed changes to Rule
26, which had been approved at the October 1998 meeting. He explained that as a result
of that meeting he had drafted the amendment to parallel the provisions for using a
deposition in a criminal case, i.e., that the court must first find that the witness is
unavailable to testify in court. He also pointed out that since the last meeting, the Second
Circuit had affirmed the use of such procedures in United States v. Gigante, 166 F.3d 75
(2d Cir. 1999). Following discussion by the Committee regarding that decision and its
impact on the proposed amendment, Chief Justice Wathen moved that the amendment be
approved with the words "in the interest of justice" being added as a prerequisite for using
remote transmissions. Judge Miller seconded the motion which carried by a unanimous
vote.

The Reporter indicated that he would make the change and forward the proposed
amendment to the Style Committee for its consideration.

4. Rule 35(b). Correction or Reduction of Sentence.

The Reporter pointed out that Judge Carnes had drawn the Committee's attention
to United States v. Orozco, 160 F.3d 1309 (11th Cir. 1998). In that decision the court
had addressed a potential gap in the rule, that is whether a court may grant sentence relief
to a defendant who has provided information to the government within one year of
sentencing but the information is not actually useful to the government until much later.
The court had concluded that the plain language of Rule 35(b) prevented any relief being
granted to the defendant in that situation and recommended that Congress consider a
change to the rule.

Mr. Pauley explained that the Justice Department agreed with the court's
conclusion that a gap existed. He indicated that the Department would circulate a letter
on the issue and suggest appropriate language for amending the rule.
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5. Rule 49. Service and Filing of Papers.

The Reporter informed the Committee that the Technology Subcommittee of the
Standing Committee had considered possible amendments to the Rules of Procedure that
would permit electronic service of papers. The Civil Rules Committee was actively
considering possible amendments to the Civil Rules that would probably form the basis for
a uniform rule governing electronic service. Because Criminal Rule 49 incorporates civil
practice regarding service of papers, it would be important for the Committee to inform
the Civil Rules Committee of any concerns or issues that it thought should be addressed.
He added that approximately 10 courts, bankruptcy and district courts (civil) were
conducting pilot programs to determine the feasibility of electronic filing. To date, the
response has been largely positive.

Several members noted the potential problem of how proof of service would be
accomplished, especially where the defendant fails to appear in response to electronic
notification. The Reporter indicated that the Committee would have additional
opportunities to express its concerns and encouraged the members to continue to consider
the issue and note any other potential problems.

VI DESIGNATION OF TIME AND PLACE OF NEXT MEETING.
The next meeting of the Committee was scheduled for June 21 and 22 in Portland

Oregon to consider style changes to the Rules. Judge Davis indicated that he would
circulate information about possible dates in October for the Fall 1999 meeting.

Respectfully Submitted,

David A. Schlueter
Professor of Law
Reporter, Criminal Rules Committee






1. SCOPE, PURPOSE, AND

Title 1. Applicability of Rules

CONSTRUCTION
Rule 1. Scope; Definitions
Rule 1. Scope (a) Scope.
These rules govern the procedure in all criminal proceedings in
the courts of the United States, as provided in Rule 54(a); and, (1) In General. These rules govern the procedure in all

whenever specifically provided in one of the rules, to preliminary,
supplementary, and special proceedings before United States
magistrate judges and at proceedings before state and local
Jjudicial officers.

Rule 54. Application and Exception

(a) Courts These rules apply to all criminal proceedings in the
United States District Courts; in the District of Guam; in the
District Court for the Northern Mariana Islands, except as
otherwise provided in articles IV and V of the covenant provided
by the Act of March 24, 1976 (90 Stat. 263); in the District Court
of the Virgin Islands; and (except as otherwise provided in the
Canal Zone) in the United States District Court for the District of
the Canal Zone; in the United States Courts of Appeals; and in the
Supreme Court of the United States; except that the prosecution
of offenses in the District Court of the Virgin Islands shall be by
indictment or information as otherwise provided by law.

@)

&)

criminal proceedings in the United States District
Courts, United States Courts of Appeals, and the
Supreme Court of the United States.

State or Local Officer. When a rule so states, it
applies to a proceeding before a state or local officer.

Territorial Courts. These rules also govern the
procedure in criminal proceedings in the following
courts:

(A) the district court of Guam;

(B) the district court for the Northern Mariana
Islands, except as otherwise provided by law;
and

(C) the district court of the Virgin Islands, except
that the prosecution of offenses in that court
must be by indictment or information as
otherwise provided by law.
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(b) PROCEEDINGS (Rule 54 continued)

(1) Removed Proceedings. These rules apply to criminal
prosecutions removed to the United States district courts from
state courts and govern all procedure after removal, except that
dismissal by the attorney for the prosecution shall be governed by
state law.

(2) Offenses Outside a District or State. These rules apply to
proceedings for offenses committed upon the high seas or
elsewhere out of the jurisdiction of any particular state or district,
except that such proceedings may be had in any district
authorized by 18 U.S.C. § 3238.

(3) Peace Bonds. These rules do not alter the power of judges of
the United States or of United States magistrate judges to hold
security of the peace and for good behavior under Revised
Statutes, § 4069, 50 U.S.C. § 23, but in such cases the procedure
shall conform to these rules so far as they are applicable.

(4) Proceedings Before United States Magistrate Judges.
Proceedings involving misdemeanors and other petty offenses are
governed by Rule 58.

(4) Removed Proceedings. Although these rules govern
all proceedings after removal from a state court, state
law governs a dismissal by the prosecution.

(5) Other Proceedings. These rules are not applicable to
extradition and rendition of fugitives; civil forfeiture of property
for violation of a statute of the United States; or the collection of
fines and penalties. Except as provided in Rule 20(d) they do not
apply to proceedings under 18 U.S.C. Chapter 403 — Juvenile
Delinquency — so far as they are inconsistent with that chapter.
They do not apply to summary trials for offenses against the
navigation laws under Revised Statutes §§ 4300-4305, 33 U.S.C.
§§ 391-396, or to proceedings involving disputes between seamen
under Revised Statutes §§ 4079-4081, as amended, 22 U.S.C. §§
256-258, or to proceedings for fishery offenses under the Act of
June 28, 1937, c. 392, 50 Stat. 325-327, 16 U.S.C. §§ 772-772i,
or to proceedings against a witness in a foreign country under 28
U.S.C. § 1784,

(5) Excluded Proceedings. Proceedings not governed
by these rules include:

(A) the extradition and rendition of a fugitive;

(B) a civil property forfeiture for the violation of a
federal statute;

(C) the collection of a fine or penalty;

(D) a proceeding under a statute governing juvenile
delinquency to the extent the procedure is
inconsistent with the statute, unless Rule 20(d)
provides otherwise; and

(E) adispute between seamen under 22 U.S.C.
§§ 256-58.
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(c) Application of Terms. (Rule 54 continued) As used in these
rules the following terms have the designated meanings.

"Act of Congress" includes any act of Congress locally
applicable to and in force in the District of Columbia, in Puerto
Rico, in Puerto Rico, in a territory or in any insular possession.

"Attorney for the government" means the Attorney General, an
authorized assistant of the Attorney General, a United States
Attorney, an authorized assistant of a United States Attorney,
when applicable to cases arising under the laws of Guam the
Attorney General of Guam or such other person or persons as
may be authorized by the laws of Guam to act therein, and when
applicable to cases arising under the laws of the Northern Mariana
Islands the Attorney General of the Northern Mariana Islands or
any other person or persons as may be authorized by the laws of
the Northern Marianas to act therein.

"Civil action" refers to a civil action in a district court.

The words "demurrer," "motion to quash,” "plea in abatement,”
"plea in bar" and "special plea in bar," or words to the same
effect, in any act of Congress shall be construed to mean the
motion raising a defense or objection provided in Rule 12.

"District court" includes all district courts named in subdivision
(a) of this rule.

(b) Definitions. The following definitions apply to these
rules:

M

ey

[“Court” includes a district Jjudge when a criminal
proceeding is in a United States court or in a
territorial court as described in Rule 1(a)(3) and also
includes a magistrate judge when performing
functions authorized by law.]

[“Federal judge” means:

(A) a justice of the Supreme Court of the United
States;

(B) a judge of the United States as defined in 28
U.S.C. §451; or

(C) a United States magistrate judge. ] — may be
unnecessary after further review

"Federal magistrate judge" means a United States magistrate
Judge as defined in 28 U.S.C. §§ 63 1-639, a judge of the United
States or another judge or judicial officer specifically empowered
by statute in force in any territory or possession, the
Commonwealth of Puerto Rico, or the District of Columbia, to
perform a function to which a particular rule relates.

"Judge of the United States” includes a Judge of the district court,
court of appeals, or the Supreme Court,

"Law" includes statutes and judicial decisions.

"Magistrate judge” includes a United States magistrate judge as
defined in 28 U.S.C. §§ 631-639, a judge of the United States,
another judge or judicial officer specifically empowered by
statute in force in any territory or possession, the Commonwealth
of Puerto Rico, or the District of Columbia, to perform a function
to which a particular rule relates, and a state or local judicial
officer, authorized by 18 U.S.C. § 3041 to perform the functions
prescribed by Rules 3, 4, and 5.

@

(3)

€y

“Government attorney” means:
(A) the Attorney General, or an authorized assistant;

(B) a United States attorney, or an authorized
assistant;

(©) when applicable to cases arising under Guam
law, the Guam Attorney General or other person
whom Guam law authorizes to act in the matter;
and

(D) any other attorney authorized by law to conduct
proceedings under these rules as a prosecutor.

“Judge” means a federal judge or a state or local
officer.

“Magistrate Judge” means a United States magistrate
Jjudge.
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"Oath" includes affirmations.
"Petty offense" is defined in 18 U.S.C. § 19.

"State" includes District of Columbia, Puerto Rico, territory and
insular possession.

"United States magistrate judge” means the officer authorized by
28 U.S.C. §§ 631-639.

(5) “Oath” includes an affirmation.
(6) "Organization" is defined in 18 U.S.C. §18.
(7) “Petty offense” is defined in 18 U.S.C. § 19.

(8) “State” includes the District of Columbia, and any
commonwealth, territory, or possession of the United
States.

(9) “State or local officer” includes:

(A) a state or local officer authorized to act under 18
U.S.C. § 3041; and

(B) ajudicial officer specifically empowered by
statute in force in the District of Columbia or in
any commonwealth, territory, or possession, to
perform a function to which a particular rule
relates.

(c) Authority of Justices and Judges of the United States.
When these rules authorize a magistrate judge to act, a
Justice or judge of the United States as defined in 28
U.S.C. § 451 may act.

ADVISORY COMMITTEE NOTE

Rule 1 has been entirely revised. The rule has been expanded by incorporating Rules 54
because that rule deals with the application of the rules— even though existing Rule 1

purports to cover “Scope.” First, the Committee believed that a statement of the scope of
the rules should be at the beginning to show readers which proceedings are governed by
these rules. Second, the revised Rule also contains Rule 54(c) — “Application of Terms” —
as anew Rule 1(b), now entitled “Definitions.” The Committee believed that it would be
helpful to include at the beginning the definitions that apply generally to all the rules.

Rule 1(a) now contains language from Rule 54(b)(1). Language in current Rule
54(b)(2)-(4) has been deleted for several reasons: F irst, Rule 54(b)(2) refers to a venue
statute that indicates where an offense committed on the high seas or somewhere outside
the jurisdiction of a particular district is to be tried; once venue has been established, then
the Rules of Criminal Procedure automatically apply. Second, Rule 54(b)(3) currently
deals with Peace Bonds; that provision is inconsistent with the governing statute and is
therefore deleted. Finally, Rule 54(b)(4) addresses proceedings conducted before United
States Magistrate Judges, a topic now covered in Rule 58. Thus, it too was considered
redundant and has been deleted.
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Rule 1(a)(5) consists of material currently located in Rule 54(b)(5), with the exception of the
references to fishery offenses and to proceedings against a witness in a foreign country. Those
provisions were considered obsolete; the result is that those procedures, if they were to arise,
would be governed by the Rules of Criminal Procedure.

Rule 1(b) is composed of material currently located in Rule 54(c), with several exceptions.
First, “Act of Congress” has been deleted from the restyled rules; instead the rules use the term
“federal statute.” Second, the language concerning demurrers, etc. has been deleted as being
unnecessary in the Federal Rules. Third, the definitions of “civil action” and “district court” have
been deleted as being unnecessary. Fourth, the term used currently, “attorney for the
government,” has been changed to “government attorney” and has been expanded to include
reference to those attorneys who may serve as special or independent counsel under applicable
federal statutes.

Fifth, the Committee has added a definition for the term “court” at Rule 1(b)(1) Although
that term originally was almost always synonymous with the term “district judge,” the term
might be misleading or unduly narrow to the extent that magistrate judges now, at least in some
districts, perform many of the functions originally limited to district judges. For example, in
some districts magistrate judges take guilty pleas under Rule 11 and handle grand jury matters
under Rule 6, although both of those rules use the term, “court.” The proposed definition
continues the traditional interpretation that court means district judge, but also reflects the
current understanding that policy or law may permit magistrate judges to act as the “court.”

Sixth, the term “Judge of the United States” has been replaced with the term “Federal Judge.”
Seventh, the definition of “Law” has been deleted as being superfluous and possibly misleading
in the sense that it suggests that administrative regulations are excluded.

Eighth, the current rules include three definitions for “magistrate judge.” The term used in
amended Rule 1(b)(4) is limited to United States Magistrate Judges. In the current rules the term
magistrate judge reads broadly: it includes not only United States Magistrate Judges, but also
district court judges, court of appeals Justices, Supreme Court Justices, and where authorized,
state and local officers. The Committee believed that the rules should reflect current practice,
L.e. the wider and almost exclusive use of United States Magistrate Judges, especially in
preliminary matters. The definition, however, is not intended to restrict the use of other federal
Judicial officers to perform those functions. Thus, Rule 1(c) has been added to make clear that
where the rules authorize a magistrate judge to act, any other federal Judge or justice may act.

Finally, the term “organization” has been added to the list of definitions.

The remainder of the rule has been amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed
language to make style and terminology consistent throughout the Criminal Rules. These changes
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are intended to be stylistic only.

Rule 2. Purpose and Construction

Rule 2. Interpretation

These rules are intended to provide for the Jjust determination of
every criminal proceeding. They shall be construed to secure
simplicity in procedure, fairness in administration and the
elimination of unjustifiable expense and delay.

These rules are to be interpreted to provide for the just
determination of every criminal proceeding, to secure
simplicity in procedure and fairness in administration, and to
eliminate unjustifiable expense and delay.

ADVISORY COMMITTEE NOTE

The language of Rule 2 has been amended to make the rule more easily understood. In addition
to changes made to improve the understanding, the Advisory Committee has changed language to
make style and terminology consistent throughout the Criminal Rules. These changes are intended

to be stylistic only.

In particular, Rule 2 has been amended to clarify the effect of the Rules of Criminal Procedure.
The words “are intended” have been changed to read “are to be interpreted.” The Committee
believed that that was the original intent of the drafters and more accurately reflects the purpose of

the rules.

II. PRELIMINARY PROCEEDINGS

Title IL. Preliminary Proceedings

Rule 3. The Complaint

Rule 3. The Complaint

The complaint is a written statement of the essential facts
constituting the offense charged. It shall be made upon oath
before a magistrate judge.

The complaint is a written statement of the essential facts
constituting the offense charged. It must be made under oath
before a magistrate judge, or, if none is reasonably available,
before a state or local officer.

ADVISORY COMMITTEE NOTE

Rule 3 has been amended to make the rule more easily understood. In addition to changes made
to improve the understanding, the Advisory Committee has changed language to make style and
terminology consistent throughout the Criminal Rules. These changes are intended to be stylistic

only.

Current Rule 3 requires the complaint to be sworn before a “magistrate judge,” which under
current Rule 54 could include a state or local Judicial officer. As that term is now defined in Rule
1, state and local officers are no longer included in the definition of magistrate judges for the
purposes of these rules. Instead, the definition refers only to United States Magistrate Judges. Read
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together, Rule 3 requires that the complaint be made before a United States Magistrate Judge, or if
none is available, before a state or local officer. As noted in Rule 1(c), where the rules, such as this
one, authorize a magistrate judge to act, any other federal judge or justice may act. Thus, the Rule
more clearly indicates a preference for this procedure taking place before a federal judicial officer.

Rule 4. Arrest Warrant or Summons upon Complaint

Rule 4. Arrest Warrant or a Summons on a Complaint

(a) Issuance. If it appears from the complaint, or from an
affidavit or affidavits filed with the complaint, that there is
probable cause to believe that an offense has been committed and
that the defendant has committed it, a warrant for the arrest of the
defendant shall issue to any officer authorized by law to execute
it. Upon the request of the attorney for the government a
summons instead of a warrant shall issue. More than one warrant
or summons may issue on the same complaint. If a defendant fails
to appear in response to the summons, a warrant shall issue.

(a) Issuance. If the complaint or one or more affidavits filed
with the complaint establish probable cause to believe
that an offense has been committed and that the
defendant committed it, the judge must issue an arrest
warrant to an officer authorized to execute it. At the
request of the government attorney, the Jjudge must issue
a summons, instead of a warrant, to a person authorized
to serve it. A judge may issue more than one warrant or
summons on the same complaint. If a defendant fails to
appear in response to a summons, a judge may, and upon
request of the government attorney must, issue a

(1) Warrant. The warrant shall be signed by the magistrate
Judge and shall contain the name of the defendant or, if the
defendant's name is unknown, any name or description by which
the defendant can be identified with reasonable certainty. It shall
describe the offense charged in the complaint. It shall command
that the defendant be arrested and brought before the nearest
available magistrate judge.

(2) Summons. The summons shall be in the same form as the
warrant except that it shall summon the defendant to appear
before a magistrate at a stated time and place.

warrant.
(b) Probable Cause. The finding of probable cause may be
based upon hearsay evidence in whole or in part.
(c) Form. (b) Form.

(1) Warrant. A warrant must:

(A) contain the defendant's name or, if it is
unknown, a name or description by which the
defendant can be identified with reasonable
certainty;

(B) describe the offense charged in the complaint;

(C) command that the defendant be arrested and
promptly brought before a magistrate judge or,
if none is reasonably available, before a state or
local officer; and

(D) be signed by a judge.

(2) Summons. A summons is to be in the same form as a
warrant except that it must require the defendant to
appear before a magistrate judge at a stated time and
place.
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(d) Execution or Service; and Return.

(1) By Whom. The warrant shall be executed by a marshal or by
some other officer authorized by law. The summons may be
served by any person authorized to serve a summons in a civil
action.

(2) Territorial Limits. The warrant may be executed or the
summons may be served at any place within the jurisdiction of the
United States.

(c) Execution or Service, and Return.

(1) By Whom. Only a marshal or other authorized

@

officer may execute a warrant. Any person
authorized to serve a summons in a federal civil
action may serve the summons,

Territorial Limits. A warrant may be executed, or a
summons served, only within the jurisdiction of the
United States.

(3) Manner. The warrant shall be executed by the arrest of the
defendant. The officer need not have the warrant at the time of the
arrest but upon request shall show the warrant to the defendant as
soon as possible. If the officer does not have the warrant at the
time of the arrest, the officer shall then inform the defendant of
the offense charged and of the fact that a warrant has been issued.
The summons shall be served upon a defendant by delivering a
copy to the defendant personally, or by leaving it at the
defendant's dwelling house or usual place of abode with some
person of suitable age and discretion then residing therein and by
mailing a copy of the summons to the defendant's last known
address.

3

Manner.

(A) A warrant is executed by arresting the

defendant. Upon arrest, the officer must inform
the defendant of the warrant’s existence and of
the offense charged. At the defendant's request,
the officer must show the warrant to the
defendant as soon as possible.

(B) A summons is served on a defendant:

(i) by personal delivery; or

(ii) by leaving it at the defendant's residence or
usual place of abode with a person of
suitable age and discretion residing at that
location and by mailing a copy to the
defendant's last known address.

(C) A summons to an organization is served by

delivering a copy to an officer or to a managing
or general agent or to another agent appointed or
legally authorized to receive service of process.
If the agent is one statutorily authorized to
receive service and if the statute so requires, a
copy must also be mailed to the organization's
last known address within the district or to its
principal place of business elsewhere in the
United States.
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(4) Return. The officer executing a warrant shall make return
thereof to the magistrate judge or other officer before whom the
defendant is brought pursuant to Rule 5. At the request of the
attorney for the government any unexecuted warrant shall be
returned to and canceled by the magistrate judge by whom it was
issued. On or before the return day the person to whom a
summons was delivered for service shall make return thereof to
the magistrate judge before whom the summons is returnable. At
the request of the attorney for the government made at any time
while the complaint is pending, a warrant returned unexecuted
and not canceled or summons returned unserved or a duplicate
thereof may be delivered by the magistrate judge to the marshal
or other authorized person for execution or service.

(4) Return.

(A) After executing a warrant, the officer must
return it to the judge before whom the defendant
is brought in accordance with Rule 5. At the
government attorney's request, an unexecuted
warrant must be brought back to and canceled
by a magistrate judge or, if none is reasonably
available, by a state or local officer.

(B) The person to whom a summons was delivered
for service must return it on or before the return
day.

(C) At the request of the government attorney, a
Judge may deliver an unexecuted warrant or an
unserved summons or a copy of the warrant or
summons to the marshal or other authorized
person for execution or service.

ADVISORY COMMITTEE NOTE

Rule 4 has been amended to make the rule more easily understood. In addition to changes made
to improve the understanding, the Advisory Committee has changed language to make style and
terminology consistent throughout the Criminal Rules. These changes are intended to be stylistic
only. Several substantive changes have been made, however.

Rule 4(a) has been amended to provide an element of discretion in those situations where the
defendant fails to respond to a summons. Under the current rule, the judge must in call cases issue
an arrest warrant. The rule now provides that if the government attorney does not request that an
arrest warrant be issued on a failure to appear, the judge may decide whether to issue one or not.

Current Rule 4(b), which refers to the fact that hearsay evidence may be used to support probable
cause, has been deleted. The case law is now perfectly clear on that proposition and is more
appropriately covered under Rule 1101(d), Federal Rules of Evidence.

New Rule 4(b), which is currently Rule 4(c), addresses the form of an arrest warrant and a
summons and includes two changes. First, Rule 4(b)(1)(C) now requires that the warrant require that
the defendant be brought “promptly” before a judge. The Committee that this was a more
appropriate standard than the current requirement that the defendant be brought before the nearest
available magistrate judge. Under Rule 1(b)(4), a magistrate judge is a United States Magistrate
Judge. This language accurately reflects the thrust of the original rule, that time is of the essence
and the necessity of bringing a defendant before a judicial officer with some dispatch, regardless of
the location of that officer. Second, the revised rule states a preference that the defendant be brought
before a federal judicial officer.
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Rule 4(b)(2) has been amended to require that if a summons is issued, the defendant must appear
before a magistrate judge. The current rule requires the appearance before a “magistrate,” which
could include a state or local judicial officer. This is consistent with the preference for requiring
defendants to appear before federal judicial officers stated in revised Rule 4(b)(1).

Rule 4(c), currently Rule 4(d), includes two substantive changes. First, Rule 4(c)(3)(C) is taken
from former Rule 9(c)(1). That provision, which specifies the manner of serving a summons on an
organization. The Committee believed that Rule 4 was the more appropriate place to locate the
general provisions for addressing the mechanics of arrest warrants and summons. As noted at Rule
9, that rule now liberally cross-references the basic provisions appearing in Rule 4. Second, a
change has been made in Rule 4(c)(4). Currently, Rule 4(d)(4) requires that an unexecuted warrant
must returned to the magistrate judge who issued it. As amended, Rule 4(c)(4)(A) indicates that
after a warrant is executed, the officer must return it to the judge before whom the defendant will
appear under Rule 5. At the government’s request, however, an unexecuted warrant may be returned
and canceled by any magistrate judge. The change is based upon the view that at the time the

warrant is returned, the issuing magistrate judge may not be available.

Rule 5. Initial Appearance Before the Magistrate Judge

Rule 5.

Initial Appearance

(a) In General. An officer making an arrest under a warrant
issued upon a complaint or any person making an arrest without a
warrant shall take the arrested person without unnecessary delay
before the nearest available federal magistrate judge or, in the
event that a federal magistrate judge is not reasonably available,
before a state or local judicial officer authorized by 18 US.C. §
3041. If a person arrested without a warrant is brought before a
magistrate judge, a complaint shall be filed forthwith which shall
comply with the requirements of Rule 4(a) with respect to the
showing of probable cause. When a person, arrested with or
without a warrant or given a summons, appears initially before
the magistrate judge, the magistrate judge shall proceed in
accordance with the applicable subdivisions of this rule.

(a) In General.

ey

)

Any person making an arrest must promptly take the
arrested person before a federal judge or, if none is
reasonably available, before a state or local officer.

When a person arrested without a warrant is brought
before the judge, a complaint meeting Rule 4(a)'s
requirement of probable cause must be filed
promptly.
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(c) Offenses Not Triable by the United States Magistrate
Judge. If the charge against the defendant is not triable by the
United States magistrate judge, the defendant shall not be called
upon to plead. The magistrate judge shall inform the defendant of
the complaint against the defendant and of any affidavit filed
therewith, of the defendant's right to retain counsel or to request
the assignment of counsel if the defendant is unable to obtain
counsel, and of the general circumstances under which the
defendant may secure pretrial release. The magistrate judge shall
inform the defendant that the defendant is not required to make a
statement and that any statement made by the defendant may be
used against the defendant. The magistrate judge shall also inform
the defendant of the right to a preliminary examination. The
magistrate judge shall allow the defendant reasonable time and
opportunity to consult counsel and shall detain or conditionally

release the defendant as provided by statute or in these rules.
% % ok %k ¥k

(b) Felonies.

(1) If the offense charged is a felony, the judge must
inform the defendant of the following:

(A) the complaint against the defendant, and any
affidavit filed with it;

(B) the defendant's right to retain counsel or to
request that counsel be appointed if the
defendant cannot obtain counsel;

(C) the circumstances under which the defendant
may secure pretrial release;

(D) any right to a preliminary hearing; and
(E) the defendant's right not to make a statement,
and that any statement made may be used

against the defendant.

(2) The judge must allow the defendant reasonable
opportunity to consult counsel.

(3) The judge must detain or conditionally release the
defendant as provided by statute or these rules.

(4) A defendant may be called to plead only under Rule
10.

(b) Misdemeanors and Other Petty Offenses. If the charge
against the defendant is a misdemeanor or other petty offense
triable by a United States magistrate judge under 18 U.S.C. §
3401, the magistrate judge shall proceed in accordance with Rule
58.

(c) Misdemeanors. If a defendant is charged with a
misdemeanor, the judge must inform the defendant in
accordance with Rule 58(b)(2).

ADVISORY COMMITTEE NOTE

Rule 5 has been amended to make the rule more easily understood. In addition to changes made
to improve the understanding, the Advisory Committee has changed language to make style and
terminology consistent throughout the Criminal Rules. These changes are intended to be stylistic
only. In addition, several substantive changes have been made.

Rule 5(a), which governs initial appearances by an arrested defendant before a magistrate judge.
First, Rule 5(a)(1) now provides that a person making the arrest must bring the defendant “promptly”
before a magistrate judge, instead of the current reference to “nearest available” magistrate. This
language parallels that in Rule 4 and reflects the view that time is of the essence, regardless of the
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location of the judge before whom the defendant will appear. The Committee intends no change
here; in County of Riverside v. McLaughlin, 500 U.S. 44 (1991), the Supreme Court used both terms
interchangeably. The last sentence in current Rule 5(a) has been deleted as being unnecessary. As
in other provisions throughout the rules, the preference is that the defendant be brought before a
federal judicial officer. Only if a magistrate judge is not available should the defendant be taken
before a state or local officer.

Rule 5(b), formerly Rule 5(c), has been retitled to more clearly reflect the subject of that
subdivision, the procedure to be used if the defendant is charged with a felony. And Rule 5(b)(4)
has been added to make clear that a defendant may only be called upon to enter a plea under the
provisions of Rule 10.

Finally, the last portions of current Rule 5(c) have been moved to Rule 5. 1, which deals with
preliminary hearings in felony cases.

Rule5.1.  Preliminary Hearing in a Felony Case Prior
to Indictment or Information

(a) In General. If charged with a felony prior to indictment
or information,) a defendant is entitled to a preliminary
hearing before a magistrate judge.

Rule 5(¢) Offenses Not Triable by the United States (b) Scheduling. The [court] must hold a preliminary

Magistrate Judge. hearing within a reasonable time, but no later than 10
KKk X days after the initial appearance if the defendant is in

A defendant is entitled to a preliminary examination, unless custody and no later than 20 days if not in custody,

waived, when charged with any offense, other than a petty unless:

offense, which is to be tried by a judge of the district court. If the

defendant waives preliminary examination, the magistrate judge (1) the defendant waives the hearing;

shall forthwith hold the defendant to answer in the district court.

If the defendant does not waive the preliminary examination, the (2) the defendant is indicted; or

magistrate judge shall schedule a preliminary examination. Such

examination shall be held within a reasonable time but in any (3) the government files an information.

event not later than 10 days following the initial appearance if the
defendant is in custody and no later than 20 days if the defendant
is not in custody, provided, however, that the preliminary
examination shall not be held if the defendant is indicted or if an
information against the defendant is filed in district court before
the date set for the preliminary examination.
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With the consent of the defendant and upon a showing of good
cause, taking into account the public interest in the prompt
disposition of criminal cases, time limits specified in this
subdivision may be extended one or more times by a federal
magistrate judge. In the absence of such consent by the defendant
time limits may be extended by a judge of the United States only
upon a showing that extraordinary circumstances exist and that
delay is indispensable to the interests of justice

£l

(©)

Extending the Time. With the defendant's consent and
upon a showing of good cause — taking into account the
public interest in the prompt disposition of criminal cases
— the [court] may extend the time limits in Rule 5.1(b)
one or more times. If the defendant does not consent, the
[court] may extend the time limits only on a showing
that extraordinary circumstances exist and justice
requires the delay.

Rule 5.1. Preliminary Examination.

(a) Probable Cause Finding. If from the evidence it appears that
there is probable cause to believe that an offense has been
committed and that the defendant committed it, the federal
magistrate judge shall forthwith hold the defendant to answer in
district court. The finding of probable cause may be based upon
hearsay evidence in whole or in part. The defendant may cross-
examine adverse witnesses and may introduce evidence.
Objections to evidence on the ground that it was acquired by
unlawful means are not properly made at the preliminary
examination. Motions to suppress must be made to the trial court
as provided in Rule 12.

(a)

Probable-Cause Finding. If the[court| finds probable
cause to believe an offense has been committed and the
defendant committed it, the [eourt] must promptly
require the defendant to appear for further proceedings.
The defendant may cross-examine adverse witnesses and
may introduce evidence but cannot object to evidence on
the ground that it was unlawfully acquired.

(b) Discharge of Defendant. If from the evidence it appears that
there is no probable cause to believe that an offense has been
committed or that the defendant committed it, the federal
magistrate judge shall dismiss the complaint and discharge the
defendant. The discharge of the defendant shall not preclude the
government from instituting a subsequent prosecution for the
same offense.

(e

Discharging the Defendant. If the [court] finds no
probable cause to believe an offense has been committed
or the defendant committed it, the {court] must dismiss
the complaint and discharge the defendant. A discharge
does not preclude the government from later prosecuting
the defendant for the same offense.

(c) Records. After concluding the proceeding the federal
magistrate judge shall transmit forthwith to the clerk of the
district court all papers in the proceeding. The magistrate judge
shall promptly make or cause to be made a record or summary of
such proceeding.

(1) On timely application to a federal magistrate judge, the
attorney for a defendant in a criminal case may be given the
opportunity to have the recording of the hearing on preliminary
examination made available to that attorney in connection with
any further hearing or preparation for trial. The court may, by
local rule, appoint the place for and define the conditions under
which such opportunity may be afforded counsel.

M

Records. The preliminary hearing must be recorded by a
court reporter or by a suitable recording device. The
[court] may make a copy of the recording available to
either party upon request and may make a transcript
available to either party upon request and any payment as
required in accordance with applicable Judicial
Conference regulations.
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(2) On application of a defendant addressed to the court or any
judge thereof, an order may issue that the federal magistrate judge
make available a copy of the transcript, or of a portion thereof, to
defense counsel. Such order shall provide for prepayment of costs
of such transcript by the defendant unless the defendant makes a
sufficient affidavit that the defendant is unable to pay or to give
security therefor, in which case the expense shall be paid by the
Director of the Administrative Office of the United States Courts
from available appropriated funds. Counsel for the government
may move also that a copy of the transcript, in whole or in part,
be made available to it, for good cause shown, and an order may
be entered granting such motion in whole or in part, on
appropriate terms, except that the government need not prepay
costs nor furnish security therefor.

(d) Production of Statements.

(1) In General. Rule 26.2(a)-(d) and (f) applies at any hearing
under this rule, unless the court, for good cause shown, rules
otherwise in a particular case.

(2) Sanctions for Failure to Produce Statement. If a party elects
not to comply with an order under Rule 26.2(a) to deliver a
statement to the moving party, the court may not consider the
testimony of a witness whose statement is withheld.

(g) Production of Statements.

¢))

)

In General. Rule 26.2(a)-(d) and (f) applies at any
hearing under this rule, unless the [court|, for good
cause shown, rules otherwise in a particular case.

Sanctions for Failure to Produce Statement. If a
party elects not to comply with an order under Rule
26.2(a) to deliver a statement to the moving party, the
[court] must not consider the testimony of a witness
whose statement is withheld.

ADVISORY COMMITTEE NOTE

Rule 5.1 has been amended to make the rule more easily understood. In addition to changes
made to improve the understanding, the Advisory Committee has changed language to make style
and terminology consistent throughout the Criminal Rules. These changes are intended to be stylistic
only. Several substantive changes have been made to the Rule.

First, the title of the rule has been changed. Although the statute uses the phrase preliminary
examination, the Advisory Committee believes that the phrase preliminary hearing is more accurate.
What happens at this proceeding is more than just an examination; it includes an evidentiary hearing,
argument, and a judicial ruling. Further, the phrase preliminary hearing predominates in actual
usage.

Rule 5.1(a) is composed of the first sentence of the second paragraph of current Rule 5(c). Rule
5.1(b) now includes material formerly located in Rule 5(c): scheduling and extending the time limits
for the hearing. Although the rule continues to refer to proceedings before a “court,” the Committee
recognizes that in many districts, magistrate judges perform these functions. That point is also
referenced in the definition of “court” in Rule 1(b) that in turn recognizes that magistrate judges may
be authorized to act.
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Rule 5.1(d), which addresses the issue of probable cause, contains the language formerly located
in Rule 5.1(a), with the exception of the sentence, “The finding of probable cause may be based upon
hearsay evidence in whole or in part.” The Advisory Committee believed that that language is now
unnecessary. First, the case law is now perfectly clear on that point. Second, retaining the language
might lead to the erroneous conclusion that hearsay may not be taken into consideration in other
proceedings governed by the rules. Finally, the Committee believed that this matter was more
appropriately covered under Rule 1101(d), Federal Rules of Evidence.

[The following language will need to be addressed again after the Committee decides on
use of the term “court.” Under the current rule, the authority of the magistrate judge is
limited; changing the term to court, may insert an unnecessary ambiguity Rule 5.1(¢)
includes new language that expands the authority of a United States Magistrate Judge to
determine whether to grant a continuance for a preliminary examination conducted under the
Rule. Currently, the magistrate judge’s authority to do so is limited to those cases in which the
defendant has consented to the continuance. If the defendant does not consent, then the
government must present the matter to a district court judge, usually on the same day. That
procedure can lead to needless consumption of judicial resources and the consumption of time by
counsel, staff personnel, marshals, and other personnel. The proposed amendment currently
conflicts with 18 U.S.C. § 3060, which tracks the original language of the rule and permits only
district court judges to grant continuances where the defendant objects. But the current
distinction between continuances granted with or without the consent is an anomaly. While the
magistrate judge is charged with making probable cause determination and other decisions
regarding the defendant’s liberty interests, the current rule prohibits the magistrate judge from
making a decision regarding a continuance unless the defendant consents. On the other hand, it
seems clear that the role of the magistrate judge has developed toward a higher level of
responsibility for pre-indictment matters. Furthermore, the Committee believes that the change
in the rule will provide greater judicial economy.]

Rule 5.1(e), which deals with the discharge of a defendant, consists of former Rule 5.1(b).

Rule 5.1(f) is a revised version of the material in current Rule 5.1(c). Instead of including
detailed information in the rule itself concerning records of preliminary hearings, the Advisory
Committee opted simply to direct the reader to the applicable Judicial Conference guidelines.

Finally, Rule 5.1(g), which addresses the production of statements made by a witness during
preliminary hearings, reflects changes made to the rule on December 1, 1998.
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1. INDICTMENT AND INFORMATION

Title III. The Grand Jury, The Indictment,
and The Information

Rule 6. The Grand Jury

Rule 6.

The Grand Jury

(a) Summoning Grand Juries.

(1) Generally. The court shall order one or more grand juries to
be summoned at such time as the public interest requires. The
grand jury shall consist of not less than 16 nor more than 23
members. The court shall direct that a sufficient number of legally
qualified persons be summoned to meet this requirement.

(2) Alternate Jurors. The court may direct that alternate jurors
may be designated at the time a grand jury is selected. Alternate
Jurors in the order in which they were designated may thereafter
be impanelled as provided in subdivision (g) of this rule.
Alternate jurors shall be drawn in the same manner and shall have
the same qualifications as the regular jurors, and if impanelled
shall be subject to the same challenges, shall take the same oath
and shall have the same functions, powers, facilities and
privileges as the regular jurors.

(a) Summoning a Grand Jury.

(1)

@

In General. When the public interest so requires, the
[court] must order that one or more grand juries be
summoned. A grand jury must have 16 to 23
members, and the court must order that enough
legally qualified persons be summoned to meet this
requirement.

Alternate Jurors. When a grand jury is selected, the
court may designate alternate jurors. They must be
drawn and summoned in the same manner and must
have the same qualifications as regular jurors.
Alternate jurors will be impaneled in the sequence in
which they are designated. If impaneled, an alternate
Juror is subject to the same challenges, takes the
same oath, and has the same functions, duties,
powers, and privileges as a regular juror.

(b) Objections to Grand Jury and to Grand Jurors.

(1) Challenges. The attorney for the government or a defendant
who has been held to answer in the district court may challenge
the array of jurors on the ground that the grand jury was not
selected, drawn or summoned in accordance with law, and may
challenge an individual juror on the ground that the juror is not
legally qualified. Challenges shall be made before the
administration of the oath to the jurors and shall be tried by the
court.

(2) Motion to Dismiss. A motion to dismiss the indictment may
be based on objections to the array or on the lack of legal
qualification of an individual juror, if not previously determined
upon challenge. It shall be made in the manner prescribed in 28
U.S.C. § 1867(e) and shall be granted under the conditions
prescribed in that statute. An indictment shall not be dismissed on
the ground that one or more members of the grand jury were not
legally qualified if it appears from the record kept pursuant to
subdivision (c) of this rule that 12 or more jurors, after deducting
the number not legally qualified, concurred in finding the
indictment.

(b) Objections to the Grand Jury or to a Grand Juror.

1

(2)

Challenges. Either the government or a defendant
may challenge the grand jury on the ground that it
was not lawfully drawn, summoned, or selected, and
may challenge an individual juror on the ground that
the juror is not legally qualified.

Motion to Dismiss an Indictment. A party may
move to dismiss the indictment based on an
objection to the grand jury or on an individual juror's
lack of legal qualification, unless the [court] has
previously ruled on the same objection under Rule
6(b)(1). The motion to dismiss is governed by 28
U.S.C. § 1867(e). The court cannot dismiss the
indictment on the ground that a grand juror was not
legally qualified if the record shows that at least 12
qualified jurors concurred in the indictment.
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(c) Foreperson and Deputy Foreperson. The court shall
appoint one of the jurors to be foreperson and another to be
deputy foreperson. The foreperson shall have power to administer
oaths and affirmations and shall sign all indictments. The
foreperson or another juror designated by the foreperson shall
keep record of the number of jurors concurring in the finding of
every indictment and shall file the record with the clerk of the
court, but the record shall not be made public except on order of
the court. During the absence of the foreperson, the deputy
foreperson shall act as foreperson.

(©

Foreperson and Deputy Foreperson. The [court] will
appoint one juror as the foreperson and another as the
deputy foreperson. In the foreperson’s absence, the
deputy foreperson will act as the foreperson. The
foreperson may administer oaths and affirmations and
will sign all indictments. The foreperson — or another
juror designated by the foreperson — will record the
number of jurors concurring in every indictment and will
file the record with the district clerk, but the record may
not be made public unless the [court] so orders.

(d) Who May Be Present.

(1) While Grand Jury is in Session. Attorneys for the
government, the witness under examination, interpreters when
needed and, for the purpose of taking the evidence, a
stenographer or operator of a recording device may be present
while the grand jury is in session.

(2) During Deliberations and Voting. No person other than the
jurors, and any interpreter necessary to assist a juror who is
hearing or speech impaired, may be present while the grand jury
is deliberating or voting.

(d)

Who May Be Present.

(1) While the Grand Jury Is in Session. The following
persons may be present while the grand jury is in
session: government attorneys, the witness being
questioned, interpreters when needed, and a
stenographer or operator of a recording device.

(2) During Deliberations and Voting. No person other
than the jurors, and any interpreter needed to assist a
hearing-impaired or speech-impaired juror, may be
present while the grand jury is deliberating or voting.

Federal Rules of Criminal Procedure
June 10, 1999 Draft
Page 17




(¢) Recording and Disclosure of Proceedings.

(1) Recording of Proceedings. All proceedings, except when the
grand jury is deliberating or voting, shall be recorded
stenographically or by an electronic recording device. An
unintentional failure of any recording to reproduce all or any
portion of a proceeding shall not affect the validity of the
prosecution. The recording or reporter's notes or any transcript
prepared therefrom shall remain in the custody or control of the
attorney for the government unless otherwise ordered by the court
in a particular case.

(2) General Rule of Secrecy. A grand juror, an interpreter, a
stenographer, an operator of a recording device, a typist who
transcribes recorded testimony, an attorney for the government, or
any person to whom disclosure is made under paragraph
(3)(A)(ii) of this subdivision shall not disclose matters occurring
before the grand jury, except as otherwise provided for in these
rules. No obligation of secrecy may be imposed on any person
except in accordance with this rule. A knowing violation of Rule
6 may be punished as a contempt of court.

(¢) Recording and Disclosing Proceedings.

1)

@

Recording the Proceedings. Except while the grand
Jury is deliberating or voting, all proceedings must
be recorded by a court reporter or by a suitable
recording device. The validity of a prosecution is not
affected by the unintentional failure to make a
recording. Unless the [court] orders otherwise, a
government attorney will retain control of the
recording, the reporter's notes, and any transcript
prepared from those notes.

General Rule of Secrecy. Unless these rules provide
otherwise, the following persons must not disclose a
matter occurring before the grand jury:

(A) a grand juror;

(B) an interpreter;

(C) a court reporter;

(D) an operator of a recording device;

(E) a person who transcribes recorded testimony;

(F) a government attorney; or

(G) a person to whom disclosure is made under Rule

6(e)3)A)i).
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(3) Exceptions.

(A) Disclosure otherwise prohibited by this rule of matters
occurring before the grand jury, other than its deliberations and
the vote of any grand juror, may be made to—

(i) an attorney for the government for use in the performance of
such attorney's duty; and

(ii) such government personnel (including personnel of a state or
subdivision of a state) as are deemed necessary by an attorney for
the government to assist an attorney for the government in the
performance of such attorney's duty to enforce federal criminal
law.

(B) Any person to whom matters are disclosed under
subparagraph (A)(ii) of this paragraph shall not utilize that grand
jury material for any purpose other than assisting the attorney for
the government in the performance of such attorney's duty to
enforce federal criminal law. An attorney for the government
shall promptly provide the district court, before which was
impaneled the grand jury whose material has been so disclosed,
with the names of the persons to whom such disclosure has been
made, and shall certify that the attorney has advised such persons
of their obligation of secrecy under this rule.

(3) Exceptions.

(A) Disclosure of a grand-jury matter — other than
the grand jury's deliberations or any grand
juror's vote — may be made to:

(i) agovernment attorney for use in
performing that attorney's duty; or

(ii) any government personnel — including
those of a state or state subdivision or of an
Indian tribe — that a government attorney
considers necessary to assist in performing
that attorney’s duty to enforce federal
criminal law.

(B) A person to whom information is disclosed
under Rule 6(¢)(3)(A)(ii) may use that
information only to assist a government attorney
in performing that attorney's duty to enforce
federal criminal law. A government attorney
must promptly provide the [court] that
impaneled the grand jury with the names of all
persons to whom a disclosure has been made,
and must certify that the attorney has advised
those persons of their obligation of secrecy
under this rule.
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(C) Disclosure otherwise prohibited by this rule of matters
occurring before the grand jury may also be made—

(i) when so directed by a court preliminarily to or in connection
with a judicial proceeding;

(ii) when permitted by a court at the request of the defendant,
upon a showing that grounds may exist for a motion to dismiss
the indictment because of matters occurring before the grand jury;

(iii) when the disclosure is made by an attorney for the
government to another federal grand jury; or

(iv) when permitted by a court at the request of an attorney for
the government, upon a showing that such matters may disclose a
violation of state criminal law, to an appropriate official of a state
or subdivision of a state for the purpose of enforcing such law.

If the court orders disclosure of matters occurring before the
grand jury, the disclosure shall be made in such manner, at such
time, and under such conditions as the court may direct.

(C) A government attorney may disclose any grand-
Jury matter to another federal grand jury.

(D) The fcourt] may authorize disclosure — at a
time, in a manner, and subject to any other
conditions that it directs — of a grand-jury
matter:

(i) preliminarily to or in connection with a
judicial proceeding;

(ii) at the request of a defendant who shows
that a ground may exist to dismiss the
indictment because of a matter that
occurred before the grand jury;

(iii) at the request of the government if it shows
that the matter may disclose a violation of
state or Indian tribal criminal law, as long
as the disclosure is to an appropriate state,
state-subdivision official, or Indian tribal
official for the purpose of enforcing that
law; or

(iv) at the request of the government if it shows
that the matter may disclose a violation of
military criminal law under the Uniform
Code Military of Justice, as long as the
disclosure is to an appropriate military
official for the purpose of enforcing that
law.

(D) A petition for disclosure pursuant to subdivision (e)(3)(C)(i)
shall be filed in the district where the grand jury convened. Unless
the hearing is ex parte, which it may be when the petitioner is the
government, the petitioner shall serve written notice of the
petition upon (i) the attorney for the government, (ii) the parties
to the judicial proceeding if disclosure is sought in connection
with such a proceeding, and (iii) such other persons as the court
may direct. The court shall afford those persons a reasonable
opportunity to appear and be heard.

(E) A petition to disclose a grand jury matter under
Rule 6(e)(3)(D)(i) must be filed in the district
where the grand jury convened. Unless the
hearing is ex parte — as it may be when the
government is the petitioner — the petitioner
must serve the petition on, and the [court] must
afford a reasonable opportunity to appear and be
heard to:

(i) the government attorney;
(i) the parties to the judicial proceeding; and

(iii) any other person whom the [court] may
designate.
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(E) If the judicial proceeding giving rise to the petition is in a
federal district court in another district, the court shall transfer the
matter to that court unless it can reasonably obtain sufficient
knowledge of the proceeding to determine whether disclosure is
proper. The court shall order transmitted to the court to which the
matter is transferred the material sought to be disclosed, if
feasible, and a written evaluation of the need for continued grand
Jury secrecy. The court to which the matter is transferred shall
afford the aforementioned persons a reasonable opportunity to
appear and be heard.

(F) Ifthe petition to disclose arises out of a
proceeding in another district, the petitioned
[court] must transfer the petition to the other
[court] unless the petitioned [court] can
reasonably determine whether disclosure is
proper. If the petitioned |court] decides to
transfer, it must send to the transferee [court|
the material sought to be disclosed, if feasible,
and a written evaluation of the need for
continued grand-jury secrecy. The transferee
|[court] must afford those persons identified in
Rule 6(e)(3)(E) a reasonable opportunity to
appear and be heard.

(4) Sealed Indictments. The federal magistrate judge to whom
an indictment is returned may direct that the indictment be kept
secret until the defendant is in custody or has been released
pending trial. Thereupon the clerk shall seal the indictment and no
person shall disclose the return of the indictment except when
necessary for the issuance and execution of a warrant or
summons.

(5) Closed Hearing. Subject to any right to an open hearing in
contempt proceedings, the court shall order a hearing on matters
affecting a grand jury proceeding to be closed to the extent
necessary to prevent disclosure of matters occurring before a
grand jury.

(6) Sealed Records. Records, orders and subpoenas relating to
grand jury proceedings shall be kept under seal to the extent and
for such time as is necessary to prevent disclosure of matters
occurring before a grand jury.

C))

&)

(6)

(7

Sealed Indictment. The magistrate judge to whom
an indictment is returned may direct that the
indictment be kept secret until the defendant is in
custody or has been released pending trial. The
clerk must then seal the indictment, and no person
may disclose the indictment's existence except as
necessary to issue or execute a warrant or summons.

Closed Hearing. Subject to any right to an open

hearing in a contempt proceeding, the [court] must
close any hearing to the extent necessary to prevent
disclosure of a matter occurring before a grand jury.

Sealed Records. Records, orders, and subpoenas
relating to grand-jury proceedings must be kept
under seal to the extent and as long as necessary to
prevent the unauthorized disclosure of a matter
occurring before a grand jury.

Contempt. A knowing violation of Rule 6 may be
punished as a contempt of court.
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(f) Finding and Return of Indictment. A grand jury may indict
only upon the concurrence of 12 or more jurors. The indictment
shall be returned by the grand jury, or through the foreperson or
deputy foreperson on its behalf, to a federal magistrate judge in
open court. If a complaint or information is pending against the
defendant and 12 persons do not vote to indict, the foreperson
shall so report to a federal magistrate judge in writing as soon as
possible.

(g) Discharge and Excuse. A grand jury shall serve until
discharged by the court, but no grand jury may serve more than
18 months unless the court extends the service of the grand jury
for a period of six months or less upon a determination that such
extension is in the public interest. At any time for cause shown
the court may excuse a juror either temporarily or permanently,
and in the latter event the court may impanel another person in
place of the juror excused.

M

(@)

(h)

()

Indictment and Return. A grand jury may indict only if
at least 12 jurors concur. The grand jury — or its
foreperson — must return the indictment to a magistrate
Jjudge in open court. If a complaint or information is
pending against the defendant and 12 jurors do not
concur in the indictment, the foreperson must promptly
and in writing report the lack of concurrence to the
magistrate judge.

Discharge. A grand jury must serve until the [court]
discharges it, but it may serve more than 18 months only
if the [court], having determined that an extension is in
the public interest, extends the grand jury's service for no
more than 6 months.

Excuse. At any time, for good cause, the [court] may
excuse a juror either temporarily or permanently, and if
permanently, the [court] may impanel an alternate juror
in place of the excused juror.

Indian Tribe. Indian tribe means an Indian tribe
recognized by the Secretary of the Interior on a list
published in the Federal Register under 25 U.S.C. §
479a-1.

ADVISORY COMMITTEE NOTE

Rule 6 has been amended to make the rule more easily understood. In addition to changes made
to improve the understanding, the Advisory Committee has changed language to make style and
terminology consistent throughout the Criminal Rules. These changes are intended to be stylistic
only. The amended rule includes several substantive changes.

The first substantive change is in Rule 6(b)(1). The last sentence of current Rule 6(b)(1)
indicates that “Challenges shall be made before the administration of the oath to the jurors and shall
be tried by the court.” That language has been deleted from the amended rule. The thrust of this
subdivision rests on the assumption that some formal proceedings have begun against a person, i.e.
the indictment. The Advisory Committee believed that although the first sentence reflects current
practice of a defendant being able to challenge the composition or qualifications of the grand jurors
after the indictment is returned, the second sentence does not comport with modern practice. That
is, a defendant will normally not know the composition or identity of the grand jurors before they
are administered their oath. Thus, the opportunity to challenge them and have the court decide the

issue before the oath is given, is not possible.

In Rule 6(d)(1), the term court “stenographer” has been changed to “court reporter.” Similar
changes have been made in Rule 6(e)(1) and (2). [The language in Rule 6(d)(2) regarding the
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presence of interpreters has been approved by the Supreme Court and is now before
Congress]

Rule 6(¢) continues to spell out the general rule of secrecy of grand jury proceedings and the
exceptions to that general rule. The last sentence in current Rule 6(e)(2) concerning contempt for
violating Rule 6 now appears in Rule 6(3)(7). No change in substance is intended.

[A footnote in a earlier draft indicated that Professor Saltzburg was researching the issue
of whether the language in the first sentence of Rule 6(e)(3) “otherwise prohibited by these
rules” could be omitted as suggested by the SSC. Has this matter been resolved?]

Rule 6(e)(3)(A)(ii) includes a new provision recognizing the sovereignty of Indian Tribes and
the possibility that it would necessary to disclose grand jury information to such persons in order
to enforce federal law. Similar language has been added to Rule 6(e)(3)(D)(iii). Rule 6(e)(D)(iv)
1s a new provision that addresses disclosure of grand jury information to armed forces personnel
where the disclosure is for the purpose of enforcing military criminal law under the Uniform Code
of Military Justice, 10 U.S.C. §§ 801-946. See, e.g., Department of Defense Directive 5525.7
(January 22, 1985); 1984 Memorandum of Understanding Between Department of Justice and
Department of Justice; Memorandum of Understanding Between the Departments of Justice and
Transportation (Coast Guard) Relating to the Investigations and Prosecution of Crimes Over Which
the Two Departments Have Concurrent Jurisdiction (October 9, 1967).

[In Rule 6(e)(3)(E)(i), the Committee considered whether to amend the language relating
to “parties to the judicial proceeding” and determined that in the context of the rule, it was

understood that the parties referred to are the parties in the same judicial proceeding
identified in Rule 6(e)(3)(D)(I).]

[Rule 6(f) language has been approved by the Supreme Court and is now pending at
Congress])

Current Rule 6(g) has been divided into two new subdivisions, Rule 6(g), Discharge and Rule
6(h), Excuse.

Rule 6(i) is a new provision defining the term “Indian Tribe.” [Subcommittee A was
considering whether to the definition is needed only “for purposes of this rule” or whether it
may apply to other rules as well, in which case it perhaps should be added to Rule 1. Has this
been resolved?)]

Federal Rules of Criminal Procedure
June 10, 1999 Draft
Page 23



Rule 7. The Indictment and the Information

Rule 7. The Indictment and the Information

(a) Use of Indictment or Information. An offense which may
be punished by death shall be prosecuted by indictment. An
offense which may be punished by imprisonment for a term
exceeding one year or at hard labor shall be prosecuted by
indictment or, if indictment is waived, it may be prosecuted by
information. Any other offense may be prosecuted by indictment
or by information. An information may be filed without leave of
court.

(a) When Used.

(1) Felony. An offense must be prosecuted by an
indictment if it is punishable:

(A) by death; or

(B) by imprisonment for more than one year, unless
the defendant waives indictment.

(2) Misdemeanor. An offense punishable by
imprisonment for one year or less may be prosecuted
by indictment or information in accordance with
Rule 58(b)(1).

(b) Waiver of Indictment. An offense which may be punished
by imprisonment for a term exceeding one year or at hard labor
may be prosecuted by information if the defendant, after having
been advised of the nature of the charge and of the rights of the
defendant, waives in open court prosecution by indictment.

(b) Waiving Indictment. An offense punishable by
imprisonment for more than one year may be prosecuted
by information if the defendant — in open court and after
being advised of the nature of the charge and of the
defendant's rights — waives prosecution by indictment.
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(c) Nature and Contents.

(1) In General. The indictment or the information shall be a
plain, concise and definite written statement of the essential facts
constituting the offense charged. It shall be signed by the attorney
for the government. It need not contain a formal commencement,
a formal conclusion or any other matter not necessary to such
statement. Allegations made in one count may be incorporated by
reference in another count. It may be alleged in a single count that
the means by which the defendant committed the offense are
unknown or that the defendant committed it by one or more
specified means. The indictment or information shall state for
each count the official or customary citation of the statute, rule,
regulation or other provision of law which the defendant is
alleged therein to have violated.

(2) Criminal Forfeiture. No judgment of forfeiture may be

(©)

Nature and Contents.

(1) In General. The indictment or information must be a
plain, concise, and definite written statement of the
essential facts constituting the offense charged and
must be signed by a government attorney. It need not
contain a formal introduction or conclusion. A count
may incorporate by reference an allegation made in
another count. A count may allege that the means by
which the defendant committed the offense are
unknown or that the defendant committed it by one
or more specified means. For each count, the
indictment or information must give the official or
customary citation of the statute, rule, regulation, or
other provision of law that the defendant is alleged
to have violated.

entered in a criminal proceeding unless the indictment or the (2) Criminal Forfeiture. No judgment of forfeiture may

information shall allege the extent of the interest or property be entered in a criminal proceeding unless the

subject to forfeiture. indictment or the information provides notice that
the defendant has an interest in property that is
subject to forfeiture in accordance with the
applicable statute. [Pending Approval by Supreme
Court]

(3) Harmless Error. Error in the citation or its omission shall (3) Citation Error. Unless the defendant was misled
not be ground for dismissal of the indictment or information or and thereby prejudiced, neither an error in a citation
for reversal of a conviction if the error or omission did not nor a citation's omission is a ground to dismiss the
mislead the defendant to the defendant's prejudice. indictment or information or to reverse a conviction.

(d) Surplusage. The court on motion of the defendant may strike (d) Surplusage. On the defendant's motion, the [court] may

surplusage from the indictment or information.

strike surplusage from the indictment or information.

(e) Amendment of Information. The court may permit an
information to be amended at any time before verdict or finding if
no additional or different offense is charged and if substantial
rights of the defendant are not prejudiced.

(e)

Amending an Information. Unless an additional or
different offense is charged or a substantial right of the
defendant is prejudiced, the [court] may permit an
information to be amended at any time before verdict or
finding.

() Bill of Particulars. The court may direct the filing of a bill of
particulars. A motion for a bill of particulars may be made before
arraignment or within ten days after arraignment or at such later
time as the court may permit. A bill of particulars may be
amended at any time subject to such conditions as justice requires.

®

Bill of Particulars. The [court] may direct the
government to file a bill of particulars. The defendant
may move for a bill of particulars before or within 10
days after arraignment or at a later time if the |court]
permits. The government may amend a bill of particulars
subject to such conditions as justice requires.
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ADVISORY COMMITTEE NOTE

Rule 7 has been amended to make the rule more easily understood. In addition to changes made
to improve the understanding, the Advisory Committee has changed language to make style and
terminology consistent throughout the Criminal Rules. These changes are intended to be stylistic
only. The amended rule includes several substantive changes.

The Committee has deleted the references to “hard labor” in the Rule. Such punishment is no
longer part of the Federal Sentencing Guidelines.

[Rule 7(c)(3), Criminal Forfeiture, is language approved by the Judicial Conference but
not yet by the Supreme Court]

The title of Rule 7(c)(3) has been amended. The Committee believed that potential confusion
could arise with the use of the term “harmless error” Rule 52, which deals with the issue of harmless
error and plain error is sufficient to address the topic. Potentially, the topic of harmless error could
arise with regard to any of the other rules and that there was insufficient need to highlight the term
in Rule 7. The focus in the language of (c)(3), on the other hand is specifically on the topic of the
effect of an error in the citation of authority in the indictment; that material remains but without any

reference to harmless error.

Rule 8. Joinder of Offenses and of Defendants

Rule 8.

Joinder of Offenses or Defendants

(a) Joinder of Offenses. Two or more offenses may
be charged in the same indictment or information in a
separate count for each offense if the offenses charged
whether felonies or misdemeanors or both, are of the
same or similar character or are based on the same act
or transaction or on two or more acts or transactions
connected together or constituting parts of a common
scheme or plan.

2

(a) Joinder of Offenses. The indictment or
information may charge a defendant in separate
counts with two or more offenses if the offenses
charged — whether felonies or misdemeanors or
both — are of the same or similar character, or
are based on the same act or transaction, or are
connected with or constitute parts of a common
scheme or plan.

(b) Joinder of Defendants. Two or more defendants
may be charged in the same indictment or information
if they are alleged to have participated in the same act
or transaction or in the same series of acts or
transactions constituting an offense or offenses. Such
defendants may be charged in one or more counts
together or separately and all of the defendants need
not be charged in each count.

(b)

Joinder of Defendants. The indictment or
information may charge two or more
defendants if they are alleged to have
participated in the same act or transaction or
in the same series of acts or transactions
constituting an offense or offenses. The
defendants may be charged in one or more
counts together or separately. All
defendants need not be charged in each
count.

Federal Rules of Criminal Procedure
June 10, 1999 Draft
Page 26




ADVISORY COMMITTEE NOTE

Rule 8 has been amended to make the rule more easily understood. In addition to changes made
to improve the understanding, the Advisory Committee has changed language to make style and
terminology consistent throughout the Criminal Rules. These changes are intended to be stylistic

only.

Rule 9. Warrant or Summons Upon Indictment or
Information

Rule 9. Arrest Warrant or Summons on an Indictment or
Information

(a) Issuance. Upon the request of the attorney for government
the court shall issue a warrant for each defendant named in an
information supported by a showing of probable cause under oath
as is required by Rule 4(a), or in an indictment. Upon the request
of the attorney for the government a summons instead of a
warrant shall issue. If no request is made, the court may issue
either a warrant or a summons in its discretion. More than one
warrant or summons may issue for the same defendant. The clerk
shall deliver the warrant or summons to the marshal or other
person authorized by law to execute or serve it. If a defendant
fails to appear in response to the summons, a warrant shall issue.
When a defendant arrested with a warrant or given a summons
appears initially before a magistrate judge, the magistrate judge
shall proceed in accordance with the applicable subdivisions of
Rule 5.

(a)

Issuance. The [court] must issue a warrant — or at the
government’s request, a summons — for each defendant
named in an indictment or named in an information if
one or more affidavits accompanying the information
establish probable cause to believe that an offense has
been committed and that the defendant committed it.
More than one warrant or summons may issue for the
same defendant. If a defendant fails to appear in response
to a summons, the |[court] may, and upon request of the
government attorney must, issue a warrant. The [court]
must issue the arrest warrant to an officer authorized to
execute it or the summons to a person authorized to serve
it.

(b) Form.

(1) Warrant. The form of the warrant shall be as provided in
Rule 4(c)(1) except that it shall be signed by the clerk, it shall
describe the offense charged in the indictment or information and
it shall command that the defendant be arrested and brought
before the nearest available magistrate judge. The amount of bail
may be fixed by the court and endorsed on the warrant.

(2) Summons. The summons shall be in the same form as the
warrant except that it shall summon the defendant to appear
before a magistrate judge at a stated time and place.

(b)

Form.

(1) Warrant. The warrant must conform to Rule 4(b)(1)
except that it must be signed by the clerk and must
describe the offense charged in the indictment or
information.

(2) Summons. The summons is to be in the same form
as a warrant except that it must require the defendant
to appear before a magistrate judge at a stated time
and place.
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(c) Execution or Service; and Return.

(1) Execution or Service. The warrant shall be executed or the
summons served as provided in Rule 4(d)(1), (2) and (3). A
summons to a corporation shall be served by delivering a copy to
an officer or to a managing or general agent or to any other agent
authorized by appointment or by law to receive service of process
and, if the agent is one authorized by statute to receive service
and the statute so requires, by also mailing a copy to the
corporation's last known address within the district or at its
principal place of business elsewhere in the United States. The
officer executing the warrant shall bring the arrested person
without unnecessary delay before the nearest available federal
magistrate judge or, in the event that a federal magistrate judge is
not reasonably available, before a state or local judicial officer
authorized by 18 U.S.C. § 3041.

(c) Execution or Service; Return; Initial Appearance.
(1) Execution or Service.

(A) The warrant must be executed or the summons
served as provided in Rule 4(c)(1), (2), and (3).

(B) The officer executing the warrant must proceed
in accordance with Rule 5(a)(1).

(2) Return. The officer executing a warrant shall make return
thereof to the magistrate judge or other officer before whom the
defendant is brought. At the request of the attorney for the
government any unexecuted warrant shall be returned and
cancelled. On or before the return day the person to whom a
summons was delivered for service shall make return thereof. At
the request of the attorney for the government made at any time
while the indictment or information is pending, a warrant returned
unexecuted and not cancelled or a summons returned unserved or
a duplicate thereof may be delivered by the clerk to the marshal
or other authorized person for execution or service.

(2) Return. A warrant or summons will be returned in
accordance with Rule 4(c)(4).

(3) Initial Appearance. When an arrested or summoned
defendant first appears before the [court], the judge
must proceed under Rule 5.

[(d) Remand to United States Magistrate for Trial of Minor
Offenses] (Abrogated Apr. 28, 1982, eff. Aug. 1, 1982).

ADVISORY COMMITTEE NOTE

The amendments to Rule 9 are intended to make the rule more easily understood. In addition
to changes made to improve the understanding, the Advisory Committee has changed language to
make style and terminology consistent throughout the Criminal Rules. These changes are intended
to be stylistic only. The amended rule includes several substantive changes.

Rule 9 has been changed to reflect its relationship to Rule 4 procedures for obtaining an arrest
warrant or summons. Thus, rather than simply repeating material that is already located in Rule 4,
the Committee determined that where appropriate, Rule 9 should simply direct the reader to the

procedures specified in Rule 4.

Rule 9(a) has been amended to permit some discretion in whether to issue an arrest warrant if
the defendant fails to respond to a summons. Under the current language of the rule, if the defendant
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fails to appear, the judge must issue a summons. Under the amended version, if the defendant fails
to appear and the government requests that a warrant be issued, the judge must issue one. In the
absence of such a request, the judge has the discretion whether to do so. This mirrors language in
amended Rule 4(a).

Rule 9(b)(1) has been amended to delete language that indicates that the amount of bail may be
fixed by the court on the warrant. The Committee believes that that language is now inconsistent
with the 1984 Bail Reform Act. See United States v. Thomas, 992 F. Supp. 782 (D. Virgin Islands
1998) (bail amount endorsed on warrant that has not been determined in proceedings conducted
under Bail Reform Act has no bearing on decision by judge conducting Rule 40 hearing).

The language in current Rule 9(c)(1) concerning service of a summons on an organization
has been moved to Rule 4.

Federal Rules of Criminal Procedure
June 10, 1999 Draft
Page 29






V-l



IV. ARRAIGNMENT AND PREPARATION
FOR TRIAL

Title IV. Arraignment and
Preparation for Trial

Rule 10. Arraignment®

Rule 10. Arraignment

(a) Arraignment, which shall be conducted in open
court, and-shaH consists of:

(1) reading the indictment or information to the
defendant or stating to the defendant the substance of
the charge; and

(2) calling on* the defendant to plead therete to
the indictment or information.

(b) The defendant shall be given a copy of the
indictment or information before being called upon®

to enter a plea plead.
(c) A defendant need not be present for the

arraignment if:

(1) the defendant has been charged by
indictment or misdemeanor informatjon;

(2) the defendant has waived such appearance
in a written waiver signed by the defendant
and counsel and the waiver affirms that the
defendant has received and understands the
indictment or information and states that the
defendant’s plea is not guilty to the charges:
and

(3) the court accepts the waiver,

(a) In General. Arraignment, which must be
conducted in open court, consists of®

(1) giving the defendant a copy of the
indictment or information;

(2) reading the indictment or information to the
defendant or stating to the defendant the
substance of the charge; and then

(3) asking the defendant to plead to the
indictment or information.

(b) Waiving Appearance. A defendant need not be
present for the arraignment if the defendant has
waived an appearance in writing and the court
accepts the waiver.

(¢) A defendant need not be present for the
arraignment if:

(1) the defendant has been charged by
indictment or misdemeanor information;

(2) the defendant has waived such appearance
in a written waiver signed by the defendant
and counsel and the waiver affirms that the
defendant has received and understands the
indictment or information and states that the
defendant’s plea is not guilty to the charges;
and

(3) the court accepts the waiver.

43

8 See note 42.

#  Ditto.

Matter underlined and struck out reflect changes generally approved by full advisory committee. subject to edit by SSC.
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Rule 11. Pleas

Rule 11. Pleas

(a) Alternatives.

(1) In General. A defendant may plead guilty, not
guilty, or nolo contendere. If a defendant refuses to
plead, or if a defendant organization, as defined in 18
U.S.C. § 18, fails to appear, the court shall enter a
plea of not guilty.%

(2) Conditional Pleas. With the approval of the
court and the consent of the government, a defendant
may enter a conditional plea of guilty or nolo
contendere, reserving in writing the right, on appeal
from the judgment, to review of the adverse
determination of any specified pretrial motion. A
defendant who prevails on appeal shall be allowed to
withdraw the plea.

(a) Alternatives.

(1) In General. A defendant may plead guilty,
not guilty, or (with the court's consent) nolo
contendere. If a defendant refuses to plead or
if a defendant organization fails to appear,
the court must enter a plea of not guilty.

(2) Conditional Plea. With the consent of the
court and the government, a defendant may
enter a conditional plea of guilty or nolo
contendere, reserving in writing the right to
have an appellate court review an adverse
determination of a specified pretrial motion.
A defendant who prevails on appeal may
then withdraw the plea.

(b) Nolo Contendere. A defendant may plead nolo
contendere only with the consent of the court. Such a
plea shall be accepted by the court only after due
consideration of the views of the parties and the
interest of the public in the effective administration of
justice.

(b) Nolo Contendere.”” Before accepting a plea of
nolo contendere, the court must consider the
parties' views and the public interest in the
effective administration of justice.

86

by the Supreme Court before May 1, 1999,

87

This new language is not yet a part of the rule. It has been approved by the Judicial Conference and will be acted on

It would be a shift in practice, but the Advisory Committee might consider changing the phrase nolo contendere to no

contest. If this project is to result in a truly plain-English, it's worth considering. We aren't expecting this change to
be made, but we feel confident that it would find some support both within and without the legal community

Federal Rules of Criminal Procedure
June 8, 1999 Draft
Page 35




(¢) Advice to Defendant. Before accepting a plea of
guilty or nolo contendere, the court must address the
defendant personally in open court and inform the
defendant of, and determine that the defendant
understands, the following:

(1) the nature of the charge to which the plea is
offered, the mandatory minimum penalty provided
by law, and the maximum possible penalty provided
by law including the effect of any special parole or
supervised release term, the fact that the court is
required to consider any applicable sentencing
guidelines but may depart from those guidelines
under some circumstances, and, when applicable,
that the court may also order the defendant to make
restitution to any victim of the offense; and

(2) if the defendant is not represented by an attorney,
that the defendant has the right to be represented by
an attorney at every stage of the proceeding, and, if
necessary, one will be appointed to represent the
defendant; and

(3) that the defendant has the right to plead not
guilty or to persist in that plea if it has already been
made, the right to be tried by a jury and at that trial
the right to the assistance of counsel, the right to
confront and cross-examine adverse witnesses, and
the right against compelled self-incrimination; and
(4) that if a plea of guilty or nolo contendere is
accepted by the court there will not be a further trial
of any kind, so that by pleading guilty or nolo
contendere the defendant waives the right to a trial;
and

(5) if the court intends to question the defendant
under oath, on the record, and in the presence of
counsel about the offense to which the defendant has
pleaded, that the defendant's answers may later be
used against the defendant in a prosecution for
perjury or false statement; and
(6) the terms of any provision in a plea agreement
waiving the right to appeal or to collaterally attack
the sentence.®

(c) Advice to the Defendant.” Before accepting a
plea of guilty or nolo contendere, the court must
address the defendant personally in open court.
During this address, the court must inform the
defendant of, and determine that the defendant
understands, the following:

(1) the right to plead not guilty or, having
already so pleaded, to persist in that plea;

(2) the right to a jury trial;

(3) theright to be represented by counsel — and
if necessary to have the court appoint counsel
— at trial and at every other stage of the
proceeding;

(4) the right at trial to confront and cross-
examine adverse witnesses, to be protected
from compelled self-incrimination, to testify
and present evidence, and to compel the
attendance of witnesses;

(5) the defendant's waiver of these trial rights if
the court accepts a plea of guilty or nolo
contendere;

(6) the nature of each charge to which the
defendant is pleading;

(7) any maximum possible penalty, including
imprisonment, fine, special assessment,
forfeiture, restitution, and term of supervised
release;

(8) any mandatory minimum penalty;

(9) the court's obligation to apply the sentencing
guidelines, and the court's authority to depart
from those guidelines under some
circumstances;

*This new language is not yet a part of the rule. It has been approved by the Judicial Conference and will be acted on by

the Supreme Court before May 1, 1999.

89

incorporate wording he suggested.

Professor Saltzburg approved separating Rule 11(c) into 12 numbered paragraphs. Paragraphs (6), (10), and (11)
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(10) the terms of any plea-agreement provision
waiving the right to appeal or to collaterally
attack the sentence; and

(11) if questioned by the court about the offense,
any answer that the defendant gives under oath
may be used against the defendant in a later
prosecution for perjury or false statement.

(d) Insuring That the Plea is Voluntary. The court
shall not accept a plea of guilty or nolo contendere
without first, by addressing the defendant personally in
open court, determining that the plea is voluntary and
not the result of force or threats or of promises apart
from the plea agreement. The court shall also inquire
as to whether the defendant's willingness to plead
guilty or nolo contendere results from prior discussions
between the attorney for the government and the
defendant or the defendant's attorney.*

(d) Ensuring That a Plea Is Voluntary. Before
accepting a plea of guilty or nolo contendere, the
court must address the defendant personally in
open court and determine that the plea is
voluntary and did not result from force, threats, or
promises (other than promises in a plea
agreement).

90

The language in this sentence (in the left column) apparently resulted from Santobello v. New York, 404 U.S 257,

261-62 (1971). Obviously, there are “prior discussions” that lead to a plea agreement. The reference to “promises apart
from the plea agreement” in the preceding sentence addresses the same subject. Professor Saltzburg recommended

deleting the sentence.
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(e) Plea Agreement Procedure.

(1) In General. The attorney for the government
and the attorney for the defendant — or the defendant
when acting pro se — may agree that, upon the
defendant’s entering a plea of guilty or nolo
contendere to a charged offense, or to a lesser or
related offense, the attorney for the government will:
(A) move to dismiss other charges; or
(B) recommend, or agree not to oppose the
defendant’s request for a particular sentence or
sentencing range, or that a particular provision of
the Sentencing Guidelines, or policy statement, or
sentencing factor is or is not applicable to the case.
Any such recommendation or request is not binding
on the court; or
(C) agree that a specific sentence or sentencing
range is the appropriate disposition of the case, or
that a particular provision of the Sentencing
Guidelines, or policy statement, or sentencing
factor is or is not applicable to the case. Such a
plea agreement is binding on the court once it is
accepted by the court.
The court shall not participate in any discussions
between the parties concerning any such plea
agreement.”!

(e) Plea Agreement.

(1) In General. The government's attorney and
the defendant's attorney, or the defendant
when acting pro se, may discuss and agree to
a plea. The court must not participate in these
discussions. If the defendant pleads guilty or
nolo contendere to either the charged offense
or a lesser or related offense, the plea
agreement may specify that the government's
attorney will:*?

(A) not bring or will move to dismiss other
charges; or

(B) recommend, or agree not to oppose the
defendant's request, that a particular
sentence or sentencing range is
appropriate or that a particular provision
of the Sentencing Guidelines, or policy
statement, or sentencing factor is or is
not applicable, with the understanding
that the recommendation or request does
not bind the court; or

(C) agree that a specific sentence or
sentencing range is the appropriate
disposition of the case, or that a
particular provision of the Sentencing
Guidelines, or policy statement, or
sentencing factor is or is not applicable;
such a plea agreement binds the court
once the court accepts it.”

*'This new language is not yet a part of the rule. It has been approved by the Judicial Conference and will be acted on by

the Supreme Court before May 1. 1999

92

The SSC considers this language stylistically much preferable to the language that came out of the June 1998 Standing

Commuttee meeting That draft contained unnumbered dangling text at the end of Rule 11(e)(1)}C)

93

by the Supreme Court before May 1, 1999.

This new language is not yet a part of the rule It has been approved by the Judicial Conference and will be acted on
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(2) Notice of Such Agreement. If a plea agreement
has been reached by the parties, the court shall, on
the record, require the disclosure of the agreement in
open court or, upon a showing of good cause, in
camera, at the time the plea is offered. If the
agreement is of the type specified in subdivision
(e)(1)(A) or (C), the court may accept or reject the
agreement, or may defer its decision as to the
acceptance or rejection until there has been an
opportunity to consider the presentence report. If the
agreement is of the type specified in subdivision
(e)(1)(B), the court shall advise the defendant that if
the court does not accept the recommendation or
request the defendant nevertheless has no right to
withdraw the plea.

(2) Disclosing a Plea Agreement.

(A) When a plea agreement is reached, the

parties must notify the court as soon as
reasonably possible.”*|Consider retaining
original version, i.e., (5) Time of Plea
Agreement Procedure. Except for good
cause shown, notification to the court of
the existence of a plea agreement shall be
given at the arraignment or at such other
time, prior to trial, as may be fixed by
the court.|

(B) The parties must disclose the plea

agreement in open court, unless the court
for good cause allows the parties to disclose
the plea agreement in camera.

(C) If the plea agreement is of the type

specified in Rule 11(e)(1)(A) or (C), the
court may accept the agreement, reject it, or
defer a decision until the court has
reviewed the presentence report.

(D) If the plea agreement is of the type

specified in Rule 11(e)(1)(B), the court
must advise the defendant that the
defendant has no right to withdraw the plea
if the court accepts the plea agreement but
does not follow the recommendation or
request.”

(3) Acceptance of Plea Agreement. If the court
accepts the plea agreement, the court shall inform the
defendant that it will embody in the judgment and
sentence the disposition provided in the plea
agreement.

(3) Accepting a Plea Agreement. If the court

accepts the plea agreement, it must inform
the defendant that the disposition stated in
the plea agreement will be included in the
judgment and sentence.

“  This sentence is Professor Saltzburg's suggestion.

95

This language clarifies the relation between this subparagraph and Rule 1 (e)(4). Professor Saltzburg has approved

the change and has been asked to do a little further research on the point.
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(4) Rejection of Plea Agreement. If the court
rejects the plea agreement, the court shall, on the
record, inform the parties of this fact, advise the
defendant personally in open court or, on a showing
of good cause, in camera, that the court is not bound
by the plea agreement, afford the defendant the
opportunity to then withdraw the plea, and advise the
defendant that if the defendant persists in a guilty
plea or plea of nolo contendere the disposition of the
case may be less favorable to the defendant than that
contemplated by the plea agreement.

(4) Rejecting a Plea Agreement. If the court
rejects the plea agreement, the court must do
the following on the record:

(A) inform the parties that the court rejects
the plea agreement;

(B) advise the defendant personally® in
open court — or, for good cause, in
camera — that the court is not bound by
the plea agreement, and give the
defendant an opportunity to withdraw
the plea;” and

(C) advise the defendant that if the plea is
not withdrawn, the court may dispose of
the case less favorably toward the
defendant than the plea agreement
contemplated.

(5) Time of Plea Agreement Procedure. Except for
good cause shown, notification to the court of the
existence of a plea agreement shall be given at the
arraignment or at such other time, prior to trial, as
may be fixed by the court.”®

96

97

98

One SSC member, Judge Wilson, wanted to cut this word, and asked that his dissent be noted from the majority's

decision to retain it.

We recommend an Advisory Committee note explaining the relationship between this provision and Rule 1 1(e)(2)(C),
and perhaps explaining United States v Hyde, 520 U.S 670 (1997) We also need to ensure that the rewritten rule

correctly captures the essence of Hyde

This language in the left column has been incorporated into the new Rule 11(e)(2)(A).
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(6) Inadmissibility of Pleas, Plea Discussions, and
Related Statements. Except as otherwise provided
in this paragraph, evidence of the following is not, in
any civil or criminal proceeding, admissible against
the defendant who made the plea or was a participant
in the plea discussions:

(A) a plea of guilty which was later withdrawn;
(B) a plea of nolo contendere;

(C) any statement made in the course of any
proceedings under this rule regarding either of the
foregoing pleas; or

(D) any statement made in the course of plea
discussions with an attorney for the government
which do not result in a plea of guilty or which
result in a plea of guilty later withdrawn. However,
such a statement is admissible (i) in any proceeding
wherein another statement made in the course of
the same plea or plea discussions has been
introduced and the statement ought in fairness be
considered contemporaneously with it, or (ii) in a
criminal proceeding for perjury or false statement if
the statement was made in by the defendant under
oath, on the record, and in the presence of counsel.

(5) Inadmissibility of Pleas, Plea Discussions,
and Related Statements. Except as otherwise
provided in this paragraph, evidence of the
following is not, in any civil or criminal
proceeding, admissible against the defendant
who made the plea or was a participant in the
plea discussions:

(A) aplea of guilty which was later withdrawn:
(B) aplea of nolo contendere;

(C) any statement made in the course of any
proceedings under this rule regarding either
of the foregoing pleas; or

(D) any statement made in the course of plea

discussions with an attorney for the

government which do not result in a plea of
guilty or which result in a plea of guilty later
withdrawn. However, such a statement is
admissible (i) in any proceeding wherein
another statement made in the course of the
same plea or plea discussions has been
introduced and the statement ought in
fairness be considered contemporaneously
with it, or (ii) in a criminal proceeding for
perjury or false statement if the statement
was made in by the defendant under oath, on
the record, and in the presence of counsel.

(f) Determining Accuracy of Plea. Notwithstanding
the acceptance of a plea of guilty, the court should not
enter a judgment upon such plea without making such
inquiry as shall satisfy it that there is a factual basis for
the plea.

() Determining the Accuracy of a Plea. Before
entering judgment on a guilty plea, the court must
determine whether a factual basis for the plea
exists.”

(g) Record of Proceedings. A verbatim record of the
proceedings at which the defendant enters a plea shall
be made and, if there is a plea of guilty or nolo
contendere, the record shall include, without
limitation, the court's advice to the defendant, the
inquiry into the voluntariness of the plea including any
plea agreement, and the inquiry into the accuracy of a
guilty plea.

(g) Recording the Proceedings. The proceedings
during which the defendant enters a plea must be
recorded verbatim by a court reporter or by a
suitable recording device. If there is a guilty plea
or a nolo contendere plea, the record must include
the inquiries and advice to the defendant required
under Rule 11(c), (d), and ().

(h) Harmless Error. Any variance from the
procedures required by this rule which does not affect
substantial rights shall be disregarded.

Harmless Error. A variance from the
requirements of this rule is harmless error if it
does not affect substantial rights.

(h)

99

This adopts language suggested by Professor Saltzburg

Federal Rules of Criminal Procedure
June 8, 1999 Draft
Page 41




COMPREHENSIVE REVISION

Rule 11. Pleas

(a) Entering a Plea. {formerly “Alternatives’|

(M

)

3)

C)

In General. A defendant may plead guilty, not
guilty, or (with the court's consent) nolo
contendere.

Conditional Plea. With the consent of the
court and government, a defendant may enter a
conditional plea of guilty or nolo contendere,
reserving in writing the right to have an
appellate court review an adverse
determination of a specified pretrial motion. A
defendant who prevails on appeal may then
withdraw the plea.

Nolo Contendere Plea. Before accepting a
plea of nolo contendere, the court must
consider the parties' views and the public
interest in the effective administration of
justice.[Formerly subdivision (b)]

Failure to Enter a Plea. If a defendant refuses
to [enter a plea] plead or if a defendant
organization fails to appear, the court must
enter a plea of not guilty. [Moved from
former 11(a)(1)][1 do not have answer to
Roger’s question about different treatment
for organizations]

(b) Consideration and Acceptance of a Guilty or
Nolo Contendere Plea. [New Heading|

(M

Advice to the Defendant. Before accepting a
plea of guilty or nolo contendere, the court
must address the defendant personally in open
court. During this address, the court must
inform the defendant of, and determine that the
defendant understands, the following:

(A) the right to plead not guilty, or having
already so pleaded, to persist in that plea;

(B) theright to a jury trial;

(C) the right to be represented by counsel
—and if necessary have the court appoint
counsel —at trial and at every other stage
of the proceeding;
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(D) the right at trial to confront and cross-
examine adverse witnesses, to be
protected from compelled self-
incrimination, to testify and present
evidence, and to compel the attendance of
witnesses;

(E) the defendant’s waiver of these trial rights
if the court accepts a plea of guilty or
nolo contendere;

(F) the nature of the charge to which the
defendant is pleading;

(G) any maximum possible penalty, including
imprisonment, fine, special assessment,
forfeiture, restitution, and term of
supervised release;

(H) any mandatory minimum penalty;

(I} the court's obligation to apply the
sentencing guidelines, and the court's
authority to depart from those guidelines
under some circumstances;

()) the terms of any plea-agreement provision
waiving the right to appeal or to
collaterally attack the sentence: and

(K) if questioned by the court about the
offense, any answer that the defendant
gives under oath may be used against the
defendant in a later prosecution for
perjury or false statement.| Former

H(exD)]

Ensuring That a Plea Is Voluntary. Before
accepting a plea of guilty or nolo contendere,
the court must address the defendant
personally in open court and determine that the
plea is voluntary and did not result from force,
threats, or promises (other than promises in a
plea agreement). [Former 11(d]

Determining the Accuracy of a Plea. Before
entering judgment on a guilty plea, the court
must determine [that] [whether] a factual basis
for the plea exists.[Former 11(f)]
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(c) Plea Agreement Procedure. [Former 11(e)]

)]

2

In General. The government attorney and the
defendant's attorney, or the defendant when
acting pro se may discuss and agree to a plea.
The court must not participate in these
discussions. If the defendant pleads guilty or
nolo contendere to either the charged offense
or a lesser or related offense, the plea
agreement may specify that the government's
attorney will:

(A) not bring, or will move to dismiss, other

(B)

©

charges;

recommend, or agree not to oppose the
defendant's request, that a particular
sentence or sentencing range is
appropriate or that a particular provision
of the Sentencing Guidelines, or policy
statement, or sentencing factor is or is not
applicable, with the understanding that
the recommendation or request does not
bind the court; or

agree that a specific sentence or
sentencing range is the appropriate
disposition of the case, or that a particular
provision of the Sentencing Guidelines, or
policy statement, or sentencing factor is
or is not applicable; such a plea
agreement binds the court once the court
accepts it.

Disclosing a Plea Agreement. |[New heading]

(A) Except for good cause shown, the parties

(B)

must inform the court of the existence of
a plea agreement at the arraignment, or at
some other time, prior to trial, as
established by the court. [Former
11(e)(5)][Roger is checking with
AUSA’s on this language|

The parties must disclose the plea
agreement in open court when the plea is
offered, unless the court for good cause
allows the parties to disclose the plea
agreement in camera. [Former 11(e)(2)]
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(3) Judicial Consideration of a Plea Agreement
[New heading]

(A) If the plea agreement is of the type

(B)

)

&)

specified in Rule 11(c)(1)(A) or (C), the
court may accept the agreement, reject it,
or defer a decision until the court has
reviewed the presentence report. [Former

11(e)(2)]

If the plea agreement is of the type
specified in Rule 11(c)(1)(B), the court
must advise the defendant that the
defendant has no right to withdraw the
plea if the court accepts the plea
agreement but does not follow the
recommendation or request. [Former

1(e)(2)]

Accepting a Plea Agreement. If the
court accepts the plea agreement, it must
inform the defendant that the disposition
stated in the plea agreement will be
included in the judgment. {Former

11(e}(3)]

Rejecting a Plea Agreement. [The court
may reject any plea agreement.] If the
court rejects a plea agreement of the type
specified in Rule 11(c)(1)(A) or (C), the
court must do the following on the record:

(A) inform the parties that the court
rejects the plea agreement;

(B) advise the defendant personally in
open court-or, for good cause, in
camera~that the court is not bound
by the plea agreement and give the
defendant an opportunity to
withdraw the plea; and

(C) advise the defendant that if the plea
is not withdrawn, the court may
dispose of the case less favorably
toward the defendant than the plea
agreement contemplated. [Former

11(e)(4)]
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(d) Withdrawing a Plea. A defendant may withdraw
a plea of guilty or nolo contendere as follows:

(1) Before the court accepts a plea of guilty or a
plea of nolo contendere, the defendant may
withdraw the plea for any, or no, reason.

(2) After the court accepts a plea of guilty or nolo
contendere, but before it imposes sentence, the
defendant may withdraw the plea if:

(A) the court rejects a plea agreement
between the defendant and the
government, [as provided in (c)(1)(A) or
(C) Roger suggests deleting this
language]; or

(B) the defendant can show fair and just
reasons for requesting the withdrawal.

(3) After the court imposes sentence the defendant
may not withdraw a plea of guilty or nolo
contendere [and the plea may be set aside
only on direct appeal or by motion under 28
U.S.C. § 2255. Roger suggests deleting this
language and retaining it in Rule 32] [New
Provision|

(e) Admissibility or Inadmissibility of a Plea, Plea
Discussions, and Related Statements. Except as
otherwise provided in this paragraph, evidence of
the following is not, in any civil or criminal
proceeding, admissible against the defendant who
made the plea or was a participant in the plea
discussions:

(1) aplea of guilty which was later withdrawn:
(2) aplea of nolo contendere:
(3) any statement made in the course of any

proceedings under this rule regarding either of
the foregoing pleas; or
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(4) any statement made in the course of plea
discussions with an [government attorney]}
attorney for the government which do not
result in a plea of guilty or which result in a
plea of guilty later withdrawn. However, such
a statement is admissible (i) in any proceeding
wherein another statement made in the course
of the same plea or plea discussions has been
introduced and the statement ought in fairness
be considered contemporaneously with it, [or}
(ii) in a criminal proceeding for perjury or
false statement if the statement was made by
the defendant under oath, on the record, and in
the presence of counsel [or, (iii) if the
statement consists of an offer by the
government of a conditional guilty plea
where relevant at sentencing to a
defendant’s claim after trial, of entitlement
to acceptance of responsibility—Roger’s
suggestion based upon Judge Sedwick’s
memo). [Former 11(e)(6)}

(f) Recording the Proceedings. The proceedings
during which the defendant enters a plea must be
recorded [verbatim] by a court reporter or by a
suitable recording device. If there is a guilty plea or
a nolo contendere plea, the record must include the
inquiries and advice to the defendant required
under Rule 11(c), (d), and (f). [Former 11(g)]

(g) Harmless Error. A variance from the
requirements of this rule is harmless error if it
does not affect substantial rights. [Former 11(h)]

Rule 12. Pleadings and Motions Before Trial; Rule 12. Pretrial Motions
Defenses and Objections.

(a) Pleadings and Motions. Pleadings in criminal (a) [abrogated]
proceedings shall be the indictment and the
information, and the pleas of not guilty, guilty and
nolo contendere. All other pleas, and demurrers and
motions to quash are abolished, and defenses and
objections raised before trial which heretofore could
have been raised by one or more of them shall be
raised only by motion to dismiss or to grant
appropriate relief, as provided in these rules.

Federal Rules of Criminal Procedure
June 8, 1999 Draft
Page 47




(b) Pretrial Motions. Any defense, objection, or
request which is capable of determination without the
trial of the general issue may be raised before trial by
motion. Motions may be written or oral at the
discretion of the judge. the following must be raised
prior to trial:

(1) Defenses and objections based on defects in the
institution of the prosecution; or

(2) Defenses and objections based on defects in the
indictment or information (other than that it fails to
show jurisdiction in the court or to charge an offense
which objections shall be noticed by the court at any
time during the pendency of the proceedings); or

(3) Motions to suppress evidence; or
(4) Requests for discovery under Rule 16; or

(5) Requests for severance of charges or defendants
under Rule 14.

(b) Pretrial Motions.

(1) In General. The parties may raise by pretrial
motion any defense, objection, or request
that the court can determine without a trial of
the general issue. At the court's discretion, a
motion may be written or oral. The following
must be raised before trial:

@

(A)

(B)

©
(D)

(E)

a motion alleging defense a defect in the
institution of the prosecution;

a motion alleging a defect in the
indictment or information — but at any
time during the proceeding, the court
may hear a claim that the indictment or
information fails to state the court's
Jurisdiction or fails to show an offense;

a motion to suppress evidence;

a Rule 14 motion to sever charges or
defendants; and

a Rule 16 motion for discovery.

Notice by the Government of the Intention
to Use Evidence.'™ (To be revised)

(A)

(B)

At the Discretion of the Government.
At the arraignment or as soon thereafter
as is practicable, the government may
give notice to the defendant of its
intention to use specified evidence at
trial in order to afford the defendant an
opportunity to raise objections to such
evidence prior to trial under subdivision
(b)(3) of this rule.

At the Request of the Defendant. At the
arraignment or as soon thereafter as is
practicable, the defendant may, in order
to afford an opportunity to move to
suppress evidence under subdivision
(b)(3) of this rule, request notice of the
government's intention to use (in its
evidence in chief at trial) any evidence
which the defendant may be entitled to
discover under Rule 16.

1% The revised language based on .this rule was moved to new 12(b)(2). The later sections have been relettered

accordingly.
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(c) Motion Date. Unless otherwise provided by local
rule, the court may, at the time of the arraignment or as
soon thereafter as practicable, set a time for the
making of pretrial motions or requests and, if required,
a later date of hearing.

(¢) Motion Deadline.The court may at the
arraignment, or as soon afterward as practicable,
set a deadline for the parties to make pretrial
motions and may also schedule a motion hearing.

(d) Notice by the Government of the Intention to
Use Evidence.'”!

(1) At the Discretion of the Government. At the
arraignment or as soon thereafter as is practicable,
the government may give notice to the defendant of
its intention to use specified evidence at trial in order
to afford the defendant an opportunity to raise
objections to such evidence prior to trial under
subdivision (b)(3) of this rule.

(2) At the Request of the Defendant. At the
arraignment or as soon thereafter as is practicable,
the defendant may, in order to afford an opportunity
to move to suppress evidence under subdivision
(b)(3) of this rule, request notice of the government's
intention to use (in its evidence in chief at trial) any
evidence which the defendant may be entitled to
discover under Rule 16 subject to any relevant
limitations prescribed in Rule 16.

(¢) Ruling on Motion. A motion made before trial
shall be determined before trial unless the court, for
good cause, orders that it be deferred for determination
at the trial of the general issue or until after verdict, but
no such determination shall be deferred if a party's
right to appeal is adversely affected. Where factual
issues are involved in determining a motion, the court
shall state its essential findings on the record.

(d) Ruling on a Motion. The court must decide
every pretrial motion before trial unless it finds
good cause to defer a ruling. The court must not
defer a pretrial motion if the deferral will
adversely affect a party's right to appeal. When
factual issues are involved in deciding a motion,
the court must state its essential findings on the
record.

(f) Effect of Failure To Raise Defenses or
Objections. Failure by a party to raise defenses or
objections or to make requests which must be made
prior to trial, at the time set by the court pursuant to
subdivision (c), or prior to any extension thereof made
by the court, shall constitute waiver thereof, but the
court for cause shown may grant relief from the
waiver.

(e) Waiver of a Defense or Objection. A party
waives any defense or objection not raised or any
pretrial request not made by the deadline the court
sets under Rule 12(c) or by any extension the
court provides. For good cause, the court may
grant relief from the waiver.

(g) Records. A verbatim record shall be made of all
proceedings at the hearing, including such findings of
fact and conclusions of law as are made orally.

(f) Records. All proceedings at a motion hearing,
including any findings of fact and conclusions of
law made by the court, must be recorded verbatim
by a court reporter or by a suitable recording
device .

"' The revised language based on this rule was moved to new 12(b)(2). The later sections have been relettered

accordingly.
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(h) Effect of Determination. If the court grants a
motion based on a defect in the institution of the
prosecution or in the indictment or information, it may
also order that the defendant be continued in custody
for a specified time pending the filing of a new
indictment or information. Nothing in this rule shall be
deemed to affect the provisions of any Act of Congress
relating to periods of limitations.

(2)

Defendant's Continued Custody or Release
Status.'® If the court grants a motion to dismiss
based on a defect in the institution of the
prosecution, in the indictment, or in the
information, it may continue bail or custody for a
specified time until a new indictment or
information is filed. This rule does not affect any
federal statutory period of limitations.

(i) Production of Statements at Suppression
Hearing. Rule 26.2 applies at a hearing on a motion to
suppress evidence under subdivision (b)(3) of this rule.
For purposes of this subdivision, a law enforcement
officer is deemed a government witness.

(h)

Producing Statements at a Suppression
Hearing. Rule 26.2 applies at a suppression
hearing under Rule 12(b)(1)(C). In a suppression
hearing, a law-enforcement officer is considered a
government witness.

"2 The SSC thinks that the Advisory Committee should consider moving this subdivision into Rule 46.
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Rule 12.1 Notice of Alibi

Rule 12.1. Notice of Alibi Defense'®

(a) Notice by Defendant. Upon written demand of
the attorney for the government stating the time, date,
and place at which the alleged offense was committed,
the defendant shall serve within ten days, or such
different time as the court may direct, upon the
attorney for the government a written notice of the
defendant's intention to offer a defense of alibi. Such
notice by the defendant shall state the specific place or
places at which the defendant claims to have been at
the time of the alleged offense and the names and
addresses of the witnesses upon whom the defendant
intends to rely to establish such alibi.

(a) Government Request for Notice and
Defendant’s Response.

(1) Government's Request. The government
attorney may request in writing that the
defendant notify the government attorney of
any intended alibi defense. The request must
state the time, date, and place of the alleged
offense.

(2) Defendant's Response. Within 10 days after
the request, or some other time the court
directs, the defendant must serve written
notice on the government attorney of any
intended alibi defense. The defendant's
notice must state the specific places where
the defendant claims to have been at the time
of the alleged offense and the names and
addresses of the alibi witnesses on whom the
defendant intends to rely.

(b) Disclosure of Information and Witness. Within
ten days thereafter, but in no event less than ten days
before trial, unless the court otherwise directs, the
attorney for the government shall serve upon the
defendant or the defendant's attorney a written notice
stating the names and addresses of the witnesses upon
whom the government intends to rely to establish the
defendant's presence at the scene of the alleged offense
and any other witnesses to be relied upon to rebut
testimony of any of the defendant's alibi witnesses.

(b) Disclosure of Government Witnesses.

(1) Disclosure. If the defendant serves a Rule
12.1(a)(2) notice, the government attorney
must disclose in writing to the defendant, or
the defendant's attorney, the names and
addresses of the witnesses the government
intends to rely on to establish the defendant's
presence at the scene of the alleged offense,
and any government rebuttal witnesses to the
defendant's alibi witnesses.

(2) Time to Disclose. Unless the court directs
otherwise, the government attorney must
give notice under Rule 12.1(b)(1) within 10
days after the defendant serves notice of an
intended alibi defense under Rule 12.1(a)(2),
but no later than 10 days before trial.

103 The SSC suggests that the Advisory Committee consider making the notice requirements in 12.1, 12.2. and 12.3 more
uniform. Rule 12 1(a)(2) and (b)(2) require ten days' notice. Rule 12.2(a) and (b) require notice "within the time
provided for the filing a pretrial motion.” Rule 12.3(a)(1) requires notice “within the time provided for filing a pretrial
motion”; Rule 12.3(a)(3) requires a government response within ten days of the defendant's notice, and Rule
12.3(a)(4)(B) and (C) require action within seven days of the government's demand or defendant’s response. Also, the
SSC recommends that the Advisory Committee adopt a deadline for when the government's attorney should present
the written demand that the defendant give notice of any intended alibi defense. A logical deadline would be “within
the time provided for filing a pretrial motion” — this language appears in Rule 12.2(a) and (b) and in Rule 12 3(a(1).
The SSC carefully considered the suggestion to combine Rules 12.1, 12.2, and 12.3, but after several drafting attempts,

the SSC abandoned the effort as impracticable.
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(c) Continuing Duty to Disclose. If prior to or during
trial, a party learns of an additional witness whose
identity, if known, should have been included in the
information furnished under subdivision (a) or (b), the
party shall promptly notify the other party or the other
party's attorney of the existence and identity of such
additional witness.

(c) Continuing Duty to Disclose. Both the
government attorney and the defendant or the
defendant's attorney must promptly disclose in
writing'* to the other party the name and address
of any additional witness if: (Josefsberg and Roll
to revise)

(1) the disclosing party learns of the witness
before or during trial; and

(2) the witness should have been disclosed under
Rule 12.1(a) or (b) if the disclosing party had
earlier known it.

(d) Failure to Comply. Upon failure of either party to
comply with the requirements of this rule, the court
may exclude the testimony of any undisclosed witness
offered by such party as to the defendant's absence
from or presence at, the scene of the alleged offense.
This rule shall not limit the right of the defendant to
testify.

@)

Exceptions. The court may for good cause grant
an exception to any requirement of Rule 12.1 (a) -

(c).

(e) Exceptions. For good cause shown, the court may
grant an exception to any of the requirements of
subdivisions (a) through (d) of this rule.

(e) Failure to Comply. If a party fails to comply
with this rule, the court may exclude the
testimony of any undisclosed witness regarding
the defendant’s alibi. This rule does not limit the

defendant's right to testify.

(f) Inadmissibility of Withdrawn Alibi. Evidence of
an intention to rely upon an alibi defense, later
withdrawn, or of statements made in connections with
such intention, is not, in any civil or criminal
proceeding, admissible against the person who gave
notice of the intention.

(0 Inadmissibility of Withdrawn Alibi. Evidence
of an intention to rely upon an alibi defense, later
withdrawn, or of statements made in connections
with such intention, is not admissible in any civil
or criminal proceeding against the person who

gave notice of the intention.

194 In writing was added here to be consistent with 12.3(b)
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Rule 12.2. Notice of Insanity Defense or Expert
Testimony of Defendant's Mental Condition'”

Rule 12.2. Notice of Insanity Defense; Mental
Examination'®

(a) Defense of Insanity. If a defendant intends to rely
upon the defense of insanity at the time of the alleged
offense, the defendant shall, within the time provided
for the filing of pretrial motions or at such later time as
the court may direct, notify the attorney for the
government in writing of such intention and file a copy
of such notice with the clerk. If there is a failure to
comply with the requirements of this subdivision,
insanity may not be raised as a defense. The court may
for cause shown allow late filing of the notice or grant
additional time to the parties to prepare for trial or
make such other order as may be appropriate.

(a) Notice of an Insanity Defense. A defendant who
intends to rely on a defense of insanity at the time
of the alleged offense must notify the
government's attorney in writing within the time
provided for filing a pretrial motion, or at any
later time the court directs. A defendant who fails
to comply with the requirements of this
subdivision cannot rely on an insanity defense.
The court may — for good cause — allow the
defendant to file the notice late, grant additional
trial-preparation time, or make other appropriate
orders.

(b) Expert Testimony of Defendant's Mental
Condition. If a defendant intends to introduce expert
testimony relating to a mental disease or defect or any
other mental condition of the defendant bearing upon
(1) the issue of guilt, or (2) the issue of punishment in
a capital case, the defendant shall, within the time
provided for the filing of pretrial motions or at such
later time as the court may direct, notify the attorney
for the government in writing of such intention and file
a copy of such notice with the clerk. The court may for
cause shown allow late filing of the notice or grant
additional time to the parties to prepare for trial or
make such other order as may be appropriate.

(b) Notice of Expert Testimony of a Mental
Condition. A defendant who intends to introduce
expert testimony relating to a mental disease,
mental defect, or any other mental condition
bearing on the defendant's guilt must so notify the
government's attorney in writing within the time
provided for filing a pretrial motion, or at any
later time the court directs. The court may — for
good cause — allow the defendant to file the
notice late, grant additional trial-preparation time,
or make other appropriate orders.

195 Matter underlined and struck out reflects proposed amendments being considered by full advisory committee, subject

to edit by SSC

1% The SSC suggests that the Advisory Committee consider making the notice requirements in 12.1, 12.2, and 12.3 more

uniform. See fn. 104.
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(¢) Mental Examination of Defendant.

(1) Authority to Order Examination;
Procedures. If the defendant provides notice under
subdivision (a) inanappropriate-ease the court may
must, upon motion of the attorney for the government,
order the defendant to submit to an examination
conducted pursuant to 18 U.S.C. 424+-or 4242._If the
defendant provides notice under subdivision (b) the
court may, upon motion of the attorney for the
government, order the defendant to submit to an
examination conducted pursuant to procedures as
ordered by the court.

(2) Disclosure of Results of Examination. The

results of the examination conducted solely pursuant to

notice under subdivision (b)(2) shall be sealed and not
disclosed to any atorney for the government or the
defendant unless and until the defendant is found
guilty of one or more capital crimes and the defendant
confirms his or her intent to offer mental condition
evidence during sentencing proceedings.

(A) The results of the examination may be
disclosed earlier to the defendant upon good cause
shown.

(B) If early disclosure is made to the
defendant, similar disclosure must be made tot he
attorney for the government.

(3) Disclosure of Statements by the Defendant.
No statement made by the defendant in the course of
any examination for by this rule, whether the
examination with or without the consent of the
defendant, no testimony by the expert based upon such
statement, and no other fruits of the statement shall be
admitted in evidence against the defendant in any
criminal proceeding except on an issue respecting
mental condition on which the defendant has
introduced testimony.

(¢) Mental Examination. On the government's
motion, the court may order the defendant to
submit to an examination under 18 U.S.C. § 4241
or 4242. If the court orders this examination, the
following are inadmissible in any criminal
proceeding — whether or not the defendant
consented to the examination — except on an
issue concerning mental condition on which the
defendant has introduced testimony:

(1) the defendant's statements made during the
examination;

(2) the expert's testimony based on the
defendant's statements; and

(3) any other fruits of the defendant’s statements.

(d) Failure to Comply. If there is a failure to give
notice when required by subdivision (b) of this rule or
to submit to an examination when ordered under
subdivision (c) of this rule, the court may exclude the
testimony of any expert witness offered by the
defendant on the issue of the defendant's guilt.

(d) Failure to Comply. If the defendant fails to give
notice under Rule 12.2(b) or does not submit to an
examination when ordered under Rule 12.2(c), the
court may exclude the testimony of the
defendant's expert witness on the issue of the
defendant's mental disease, mental defect, or any
other mental condition bearing on the defendant's
guilt [or punishment in a capital case].

(Subject to new amendment)

(e) Inadmissibility of Withdrawn Intention.
Evidence of an intention as to which notice was given
under subdivision (a) or (b), later withdrawn, is not, in
any civil or criminal proceeding, admissible against
the person who gave notice of the intention.

(e) Inadmissibility of Withdrawn Intention.
Evidence of an intention as to which notice was
given under subdivision (a) or (b), later
withdrawn, is not admissible in any civil or
criminal proceeding against the person who gave
notice of the intention.
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Rule 12.3. Notice of defense based upon public
authority

Rule 12.3. Notice of Public-Authority Defense'”’

(a) Notice by defendant; government response;
disclosure of witnesses.

(1) Defendant's Notice and Government's
Response. A defendant intending to claim a defense
of actual or believed exercise of public authority on
behalf of a law enforcement or Federal intelligence
agency at the time of the alleged offense shall, within
the time provided for the filing of pretrial motions or
at such later time as the court may direct, serve upon
the attorney for the Government a written notice of
such intention and file a copy of such notice with the
clerk. Such notice shall identify the law enforcement
or Federal intelligence agency and any member of
such agency on behalf of which and the period of
time in which the defendant claims the actual or
believed exercise of public authority occurred. If the
notice identifies a Federal intelligence agency, the
copy filed with the clerk shall be under seal. Within
ten days after receiving the defendant's notice, but in
no event less than twenty days before the trial, the
attorney for the Government shall serve upon the
defendant or the defendant's attorney a written
response which shall admit or deny that the
defendant exercised the public authority identified in
the defendant's notice.

(a) Notice of Defense and Disclosure of Witnesses.

(1) Notice in General. A defendant who intends
to assert a defense of [actual or believed]
exercise of public authority on behalf of a
law-enforcement agency or federal
intelligence agency at the time of the alleged
offense must so notify the government
attorney in writing within the time provided
for filing a pretrial motion, or at any later
time the court directs. The notice filed with
the clerk must be under seal if the notice
identifies a federal intelligence agency under
whose authority the defendant claims to have
acted.

(2) Contents. The notice must contain the
following information:

(A) the law-enforcement agency or federal
intelligence agency involved;

(B) the agency member on whose behalf the
defendant claims to have acted; and

(C) the time during which the defendant
claims to have acted with public
authority.

(3) Response to Notice. The government
attorney must serve a written response on the
defendant or the defendant's attorney within
10 days after receiving the defendant's
notice, but no later than 20 days before trial.
The response must admit or deny that the
defendant exercised the public authority
identified in the defendant's notice.

W7 The SSC suggests that the Advisory Committee consider making the notice requirements in 12.1, 12.2, and 12.3 more

uniform. See fn. 104.
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(2) Disclosure of Witnesses. At the time that the
Government serves its response to the notice or
thereafter, but in no event less than twenty days
before trial, the attorney for the Government may
serve upon the defendant or the defendant's attorney
a written demand for the names and addresses of the
witnesses, if any, upon whom the defendant intends
to rely in establishing the defense identified in the
notice. Within seven days after receiving the
Government's demand, the defendant shall serve
upon the attorney for the Government a written
statement of the names and addresses of any such
witnesses. Within seven days after receiving the
defendant's written statement, the attorney for the
Government shall serve upon the defendant or the
defendant's attorney a written statement of the names
and addresses of the witnesses, if any, upon whom
the Government intends to rely in opposing the
defense identified in the notice.

(4) Disclosing Witnesses.

(A) Government's Request. The government
attorney may request in writing that the
defendant disclose the names and
addresses of any witnesses the
defendant intends to rely on to establish
a public-authority defense. The
government's attorney may serve the
request when the government serves its
response to the defendant's notice under
Rule 12.3(a)(1), or later, but must serve
the notice no later than 20 days before
trial.

(B) Defendant's Response. Within 7 days

after receiving the government’s

request, the defendant must serve on the
government attorney a written statement
of the names and addresses of the
witnesses.

(C) Government's Reply. Within 7 days after

receiving the defendant's statement, the

government attorney must serve on the

defendant or the defendant's attorney a

written statement of the names and

addresses of any witnesses the
government intends to rely on to oppose
the defendant's public-authority defense.

(3) Additional Time. If good cause is shown, the
court may allow a party additional time to comply
with any obligation imposed by this rule.

(5) Additional Time. The court may for good
cause allow a party additional time to comply
with this rule.

(b) Continuing duty to disclose. If, prior to or during
trial, a party learns of any additional witness whose
identity, if known, should have been included in the
written statement furnished under subdivision (a)(2) of
this rule, that party shall promptly notify in writing the
other party or the other party's attorney of the name
and address of any such witness.

(b)

Continuing Duty to Disclose. Both the
government attorney and the defendant or the
defendant's attorney must promptly disclose in
writing to the other party the name and address of
any additional witness if:

(1) the disclosing party learns of the witness
before or during trial; and

(2) the witness's identity should have been
disclosed under Rule 12.3(a)(2) if the
disclosing party had earlier known it.
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(c) Failure to comply. If a party fails to comply with
the requirements of this rule, the court may exclude the
testimony of any undisclosed witness offered in
support of or in opposition to the defense, or enter
such other order as it deems just under the
circumstances.'® This rule shall not limit the right of
the defendant to testify.

(c) Failure to Comply. If a party fails to comply
with this rule, the court may exclude the
testimony of any undisclosed witness regarding
the public-authority defense. This rule does not
limit the defendant's right to testify.

(d) Protective procedures unaffected. This rule shall
be in addition to and not supersede the authority of the
court to issue appropriate protective orders, or the
authority of the court to order that any pleading be
filed under seal.

Protective Procedures Unaffected. This rule
does not limit the court's authority to issue
appropriate protective orders or to order that any
pleading be sealed.

@)

(e) Inadmissibility of withdrawn defense based
upon public authority. Evidence of an intention as to
which notice was given under subdivision (a), later
withdrawn, is not, in any civil or criminal proceeding,
admissible against the person who gave notice of the
intention.

(¢) Inadmissibility of withdrawn defense based
upon public authority. Evidence of an intention
as to which notice was given under subdivision
(a), later withdrawn, is not admissible in any civil
or criminal proceeding against the person who

gave notice of the intention.

198 The SSC deleted the following language “or enter such other order as it deems just under the circumstances” from the
restyled version because it seems unnecessary, and because deleting it makes this subdivision consistent with the

parallel provisions in Rules 12.1(d) and 12.2(d).
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Rule 13. Trial Together of Indictments or
Informations

Rule 13. Joint Trial of Separate Cases

The court may order two or more indictments or
informations or both to be tried together if the offenses,
and the defendants if there is more than one, could have
been joined in a single indictment or information. The
procedure shall be the same as if the prosecution were
under such single indictment or information.

The court may order that separate cases be tried together
as though brought in a single indictment or information
if all offenses and all defendants could have been joined
in a single indictment or information.

Rule 14. Relief from Prejudicial Joinder

Rule 14. Relief from Prejudicial Joinder

If it appears that a defendant or the government is
prejudiced by a joinder of offenses or of defendants in an
indictment or information or by such joinder for trial
together, the court may order an election or'® separate
trials of counts, grant a severance of defendants or
provide whatever other relief justice requires. In ruling
on a motion by a defendant for severance the court may
order the attorney for the government to deliver to the
court for inspection in camera any statements or
confessions''® made by the defendants which the
government intends to introduce in evidence at the trial.

(a) Relief, If the joinder of offenses or defendants in an
indictment, an information, or a consolidation for
trial appears to prejudice the defendant or the
government, the court may order separate trials of
counts, sever the defendants' trials, or provide any
other relief that justice requires.

(b) Defendants' Statements. Before ruling on a
defendant's motion to sever, the court may order the
government attorney to deliver to the court for in
camera inspection any of the defendants' statements
that the government intends to use as evidence.

19 Professor Saltzburg says deletion of an election or is OK

119" Professor Saltzburg says deletion of or confessions is OK; the phrase is included in the word statements.
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Rule 15. Depositions

Rule 15. Depositions

(a) When Taken. Whenever due to exceptional
circumstances of the case it is in the interest of justice
that the testimony of a prospective witness of a party be
taken and preserved for use at trial, the court may upon
motion of such party and notice to the parties order that
testimony of such witness be taken by deposition and that
any designated book paper, document, record, recording,
or other material not privileged, be produced at the same
time and place. If a witness is detained pursuant to
section 3144 of title 18, United States Code, the court on
written motion of the witness and upon notice to the
parties may direct the witness' deposition be taken. After
the deposition has been subscribed the court may
discharge the witness.

(a) When Taken.

(1) In General. A party may move that a
prospective witness be deposed in order to
preserve testimony for trial. The court may
grant such motion due to exceptional
circumstances in the case and in the interest of
justice. If the court orders the deposition to be
taken, it may also require the deponent to
produce at the deposition any designated book,
paper, document, record, recording, data, or
other material not privileged.

Detained Material Witness. A witness who is
detained under 18 U.S.C. § 3144 may request
to be deposed by filing a written motion and
giving notice to the parties. The court may then
order that the deposition be taken and may
discharge the witness after the witness has
signed under oath the deposition transcript.

2

(b) Notice of Taking. The party at whose instance a
deposition is to be taken shall give to every party
reasonable written notice of the time and place for taking
the deposition. The notice shall state the name and
address of each person to be examined. On motion of a
party upon whom the notice is served, the court for cause
shown may extend or shorten the time or change the
place for taking the deposition. The officer having
custody of a defendant shall be notified of the time and
place set for the examination and shall, unless the
defendant waives in writing the right to be present,
produce the defendant at the examination and keep the
defendant in the presence of the witness during the
examination, unless, after being warned by the court that
disruptive conduct will cause the defendant's removal
from the place of the taking of the deposition, the
defendant persists in conduct which is such as to justify
exclusion from that place. A defendant not in custody
shall have the right to be present at the examination upon
request subject to such terms as may be fixed by the
court, but a failure, absent good cause shown, to appear
after notice and tender of expenses in accordance with
subdivision (c) of this rule shall constitute a waiver of
that right and of any objection to the taking and use of
the deposition based upon that right.

(b) Notice.

(1) In General. A party seeking to take a
deposition must notify every other party in
writing of the deposition's date and location.
The notice must state the name and address of
each deponent. If requested by a party
receiving the notice, the court for good cause
may change the deposition's date or location.

(2) To the Custodial Officer. The party seeking to

take the deposition must also notify the officer

who has custody of the defendant of the
scheduled date and location.
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(¢) Defendant's Presence.'"!

(1) Defendant in Custody. The officer who has
custody of the defendant must produce the
defendant at the deposition and keep the
defendant in the witness's presence during the
examination, unless the defendant:

(A) waives in writing the right to be present;
or

(B) persists in disruptive conduct justifying
exclusion after the court has warned the
defendant that disruptive conduct will
result in the defendant's exclusion.

(2) Defendant Not in Custody. A defendant who is
not in custody has the right upon request to be
present at the deposition, subject to any
conditions fixed by the court. If the
government tenders the defendant's expenses as
provided in Rule 15(d) but the defendant still
fails to appear, the defendant — absent good
cause — waives both the right to appear and
any objection to the deposition or its use based
upon that right.

(c) Payment of Expenses. Whenever a deposition is
taken at the instance of the government, or whenever a
deposition is taken at the instance of a defendant who is
unable to bear the expenses of the taking of the
deposition, the court may direct that the expense of travel
and subsistence of the defendant and the defendant's
attorney for attendance at the deposition and the cost of
the transcript of the deposition shall be paid by the
government.

(d) Expenses. If the deposition was requested by the
government or by a defendant who is unable to bear
the deposition expenses, the court may order the
government to pay:

(1) the travel and subsistence expenses of the
defendant and the defendant's attorney to

attend the deposition, and

(2) the deposition transcript costs.

i

subdivision: Rule 15(c).

Rule 15(b) involves notice. The subject of a defendant's right to be present should be the subject of a separate
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(d) How Taken. Subject to such additional conditions as
the court shall provide, a deposition shall be taken and
filed in the manner provided in civil actions except as
otherwise provided in these rules, provided that (1) in no
event shall a deposition be taken of a party defendant
without that defendant's consent, and (2) the scope and
manner of examination and cross-examination shall be
such as would be allowed in the trial itself. The
government shall make available to the defendant or the
defendant's counsel for examination and use at the taking
of the deposition any statement of the witness being
deposed which is in the possession of the government
and to which the defendant would be entitled at the trial.

(¢) How Taken. Unless a rule or a court order provides
otherwise, a deposition must be taken and filed in
the same manner as a deposition in a civil action,
with the following differences:

(1) A defendant may not be deposed without that
defendant's consent.

(2) The scope and manner of the deposition
examination and cross-examination must be the
same as would be allowed during trial.

(3) The government must provide to the defendant
or the defendant's attorney, for use at the
deposition, any statement of the deponent in
the government's possession to which the
defendant would be entitled at trial.

(e) Use. At the trial or upon any hearing, a part or all of
a deposition, so far as otherwise admissible under the
rules of evidence, may be used as substantive evidence if
the witness is unavailable, as unavailability is defined in
Rule 804(a) of the Federal Rules of Evidence, or the
witness gives testimony at the trial or hearing
inconsistent with that witness' deposition. Any deposition
may also be used by any party for the purpose of
contradicting or impeaching the testimony of the
deponent as a witness. If only a part of a deposition is
offered in evidence by a party, an adverse party may
require the offering of all of it which is relevant to the
part offered and any party may offer other parts.

(f) Use as Evidence

(1) Substantive and Impeachment Use. If
admissible under the Federal Rules of Evidence,
a party may use all or part of a deposition —

(A) as substantive evidence at a trial or hearing if:

(i) the witness is unavailable as defined in
Federal Rule of Evidence 804(a); or

(ii) the witness testifies inconsistently with the
deposition at the trial or hearing; and

(B) to impeach the deponent.

(2) Parts of a Deposition. I a party introduces in
evidence only a part of a deposition, an adverse
party may require the introduction of other
admissible parts that are relevant to the part
introduced. Any party may offer other parts.

Federal Rules of Criminal Procedure
June 8, 1999 Draft
Page 61




(f) Objections to Deposition Testimony. Objectionsto | (g) Objections. A party who objects to deposition
deposition testimony or evidence or parts thereof and the testimony or evidence must state the grounds for the
grounds for the objection shall be stated at the time of the objection during the deposition.

taking of the deposition.

(g) Deposition by Agreement Not Precluded. Nothing | (h) Agreed Depositions Permitted. The parties may by

in this rule shall preclude the taking of a deposition,
orally or upon written questions, or the use of a
deposition, by agreement of the parties with the consent
of the court.

agreement take and use a deposition with the
court’s consent.
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Rule 16. Discovery and Inspection

Rule 16. Discovery and Inspection

(a) Governmental Disclosure of Evidence.
(1) Information Subject to Disclosure.

(A) Statement of Defendant. Upon request of a
defendant the government must disclose to the
defendant and make available for inspection, copying,
or photographing: any relevant written or recorded
statements made by the defendant, or copies thereof,
within the possession, custody, or control of the
government, the existence of which is known, or by the
exercise of due diligence may become known, to the
attorney for the government; that portion of any written
record containing the substance of any relevant oral
statement made by the defendant whether before or
after arrest in response to interrogation by any person
then known to the defendant to be a government agent;
and recorded testimony of the defendant before a grand
jury which relates to the offense charged. The
government must also disclose to the defendant the
substance of any other relevant oral statement made by
the defendant whether before or after arrest in response
to interrogation by any person then known by the
defendant to be a government agent if the government
intends to use that statement at trial. Upon request of a
defendant which is an organization such as a
corporation, partnership, association, or labor union,
the government must disclose to the defendant any of
the foregoing statements made by a person who the
government contends (1) was, at the time of making the
statement, so situated as a director, officer, employee or
agent as to have been able legally to bind the defendant
in respect to the subject of the statement, or (2) was, at
the time of the offense, personally involved in the
alleged conduct constituting the offense and so situated
as a director, officer, employee, or agent as to have
been able legally to bind the defendant in respect to that
alleged conduct in which the person was involved.

(a) Government's Disclosure.
(1) Disclosable Information.

(A) A Defendant’s Oral Statement. The
government must disclose to the defendant
the substance of any relevant oral
statement made by the defendant, before
or after arrest, in response to interrogation
by a person the defendant knew was a
government agent if the government
intends to use the statement at trial.

(B) A Defendant's Written or Recorded
Statement. At the defendant's request, the
government must also disclose to the
defendant, and make available for
inspection, copying, or photographing, all
of the following;:

(i) any relevant written or recorded
statement by the defendant if:

(a) the statement is within the
government's possession,
custody, or control; and

(b) the government attorney

knows — or through due

diligence could know — that the

statement exists;

(ii) the portion of any written record
containing the substance of any
relevant oral statement made before or
after arrest if the defendant made the
statement in response to interrogation
by a person the defendant knew was a
government agent; and

(iii) the defendant’s recorded testimony
before a grand jury relating to the
charged offense.

(C) Organizational Defendant. At the
defendant’s request, if the defendant is an
organization, the government must
disclose to the defendant any statement
described in Rule 16(a)(1)(A) and (B) if
the government contends that the person
making the statement:
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(a) was legally able to bind the
defendant regarding the subject
of the statement because of that
person's position as the
defendant's director, officer,
employee, or agent; or

(b) was personally involved in the
alleged conduct constituting the
offense and was legally able to
bind the defendant regarding that
conduct because of that person's
position as the defendant's
director, officer, employee, or
agent.

(B) Defendant's Prior Record. Upon request of the
defendant, the government shall furnish to the
defendant such copy of the defendant's prior criminal
record, if any, as is within the possession, custody, or
control of the government, the existence of which is
known, or by the exercise of due diligence may become
known, to the attorney for the government.

(D) Defendant's Prior Record. Upon request,

the government must furnish a defendant
with a copy of that defendant's prior
criminal record that is within the
government's possession, custody, or
control if the government's attorney
knows — or through due diligence could
know — that the record exists.

(C) Documents and Tangible Objects. Upon request
of the defendant the government shall permit the
defendant to inspect and copy or photograph books,
papers, documents, photographs, tangible objects,
buildings or places, or copies or portions thereof, which
are within the possession, custody or control of the
government, and which are material to the preparation
of the defendant's defense or are intended for use by the
government as evidence in chief at the trial, or were
obtained from or belong to the defendant.

(E) Documents and Objects. At the

defendant’s request, the government must
permit the defendant to inspect and copy,
or photograph books, papers, documents,
data, photographs, tangible objects,
buiidings or places, or copies or portions
of any of these items, if:

(i) the item is within the government's
possession, custody, or control;

(ii) the item is material to the preparation
of the defendant's defense, or the
government intends to use the item in
its case-in-chief at trial; or

(iii) the item was obtained from or belongs
to the defendant.
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(D) Reports of Examinations and Tests. Upon
request of a defendant the government shall permit the
defendant to inspect and copy or photograph any
results or reports of physical or mental examinations,
and of scientific tests or experiments, or copies thereof,
which are within the possession, custody, or control of
the government, the existence of which is known, or by
the exercise of due diligence may become known, to
the attorney for the government, and which are material
to the preparation of the defense or are intended for use
by the government as evidence in chief at the trial.

(F) Reports of Examinations and Tests. Upon
request, the government must permit a
defendant to inspect and copy, or
photograph the results or reports of any
physical or mental examination and of any
scientific test or experiment if:

(i) the item is within the government's
possession, custody, or control;

(ii) the government's attorney knows — or
through due diligence could know —
that the item exists; and

(iii) the item is material to the preparation
of the defendant's defense, or the
government intends to use the item in
its case-in-chief at trial.

(E) Expert Witnesses. At the defendant's request, the
government shall disclose to the defendant a written
summary of testimony the government intends to use
under Rules 702, 703, or 705 of the Federal Rules of
Evidence during its case in chief at trial. This summary
must describe the witnesses' opinions, the bases and the
reasons therefor, and the witnesses' qualifications.

(G) Expert Testimony. Upon request, the
government must give to the defendant a
written summary of any testimony the
government intends to use in its case-in-
chief at trial under Federal Rules of
Evidence 702, 703, or 705. The summary
must describe the witness's opinions, the
bases and reasons for these opinions, and
the witness's qualifications.

(2) Information Not Subject to Disclosure. Except as
provided in paragraphs (A), (B), (D), and (E) of
subdivision (a)(1), this rule does not authorize the
discovery or inspection of reports, memoranda, or other
internal government documents made by the attorney for
the government or other government agents in
connection with the investigation or prosecution of the
case. Nor does the rule authorize the discovery or
inspection of statements made by government witnesses
or prospective government witnesses except as provided
in 18 U.S.C. § 3500. '"?

e))

Nondisclosable Information. Except as Rule
16(a)(1) provides otherwise, this rule does not
authorize the discovery or inspection of reports,
memoranda, or other internal government
documents made by the government attorney or
other government agent in connection with the
case's investigation or prosecution, or
statements made by prospective government
witnesses as provided in 18 U.S.C. § 3500.

(3) Grand Jury Transcripts. Except as provided in
Rules 6, 12(i) and 26.2, and subdivision (a)(1)(A) of this
rule, these rules do not relate to discovery or inspection
of recorded proceedings of a grand jury.

&)

Grand Jury Transcripts. Except as Rules 6,
12(i), 16(a)(1)(A), and 26.2 provide otherwise,
this rule does not apply to the discovery or
inspection of a grand jury's recorded
proceedings.

[(4) Failure to Call Witness.] (Deleted Dec. 12, 1975)

2 On Professor Saltzburg's recommendation, the SSC deleted this sentence from the restyled version.
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(b) The Defendant's Disclosure of Evidence.
(1) Information Subject to Disclosure.

(A) Documents and Tangible Objects. If the defendant
requests disclosure under subdivision (a)(1)(C) or (D) of
this rule, upon compliance with such request by the
government, the defendant, on request of the
government, shall permit the government to inspect and
copy or photograph books, papers, documents,
photographs, tangible objects, or copies or portions
thereof, which are within the possession, custody, or
control of the defendant and which the defendant intends
to introduce as evidence in chief at the trial.

(b) Defendant's Disclosure.
(1) Disclosable Information.

(A) Documents and Objects. If the defendant
requests disclosure under Rule
16(a)(1)(E), then upon compliance and the
government’s request, the defendant must
permit the government to inspect and
copy, or photograph any book, paper,
document, data, tangible object, or portion
of any of these items, if:

(i) the item is within the defendant's
possession, custody, or control; and

(ii) the defendant intends to introduce as
evidence in the defendant’s case-in-
chief at trial.

(B) Reports of Examinations and Tests. If the (B) Reports of Examinations and Tests. If the
defendant requests disclosure under subdivision (a)(1)(C) defendant requests disclosure under Rule
or (D) of this rule, upon compliance with such request by 16(a)(1)(F), then upon compliance and the
the government, the defendant, on request of the government’s request, the defendant must
government, shall permit the government to inspect and permit the government to inspect and
copy or photograph any results or reports of physical or copy, or photograph the results or reports
mental examinations and of scientific tests or of any physical or mental examination and
experiments made in connection with the particular case, of any scientific test or experiment if:
or copies thereof, within the possession or control of the
defendant, which the defendant intends to introduce as (i) the item is within the defendant's
evidence in chief at the trial or which were prepared by a possession, custody, or control; and
witness whom the defendant intends to call at the trial
when the results or reports related to that witness' (ii) the defendant intends to introduce the
testimony. item as evidence in the defendant’s

case-in- chief at trial, or intends to call
the witness who prepared the report
and the report relates to the witness's
testimony. '

(C) Expert Witnesses. If the defendant requests (C) Expert Testimony. If the defendant

disclosure under subdivision (a)(1)(E) of this rule and the
government complies, the defendant, at the government's
request, must disclose to the government a written
summary of testimony the defendant intends to use under
Rules 702, 703 and 705 of the Federal Rules of Evidence
as evidence at trial. This summary must describe the
opinions of the witnesses, the bases and reasons therefor,
and the witnesses' qualifications.

requests disclosure under Rule
16(a)(1)(G), then upon compliance and the
government’s request, the defendant must
give the government a written summary of
any testimony the defendant intends to use
as evidence at trial under Federal Rules of
Evidence 702, 703, or 705. The summary
must describe the witness's opinions, the
bases and reasons for these opinions, and
the witness's qualifications.

¥ 1'd favor combining (A) and (B) The wording of (B) is identical to (A) except for the heading and the last four lines. —

IFS.
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(2) Information Not Subject To Disclosure. Except as
to scientific or medical reports, this subdivision does not
authorize the discovery or inspection of reports,
memoranda, or other internal defense documents made
by the defendant, or the defendant's attorneys or agents
in connection with the investigation or defense of the
case, or of statements made by the defendant, or by
government or defense witnesses, or by prospective
government or defense witnesses, to the defendant, the
defendant's agents or attorneys.

(2) Nondisclosable Information.'"| Except for
the things discoverable under Rule 16(b)(1),
a defendant is not required to disclose any
other information.] Except for scientific or
medical reports, Rule 16(b)(1) does not
authorize discovery or inspection of the
following;:

(A) reports, memoranda, or other documents
made by the defendant, or the defendant's
attorney or agent, during the case's

investigation or defense; or

(B) astatement made to the defendant, or the
defendant's attorney or agent, by:

(i) the defendant;
(ii) a government or defense witness; or

(iii) a prospective government or defense
witness.

[(3) Failure to Call Witness.] (Deleted Dec. 12, 1975)

(c) Continuing Duty to Disclose. If, prior to or during
trial, a party discovers additional evidence or material
previously requested or ordered, which is subject to
discovery or inspection under this rule, such party shall
promptly notify the other party or that other party's
attorney or the court of the existence of the additional
evidence or material.

(¢) Continuing Duty to Disclose. A party who
discovers additional evidence or material before or
during trial must promptly disclose its existence to
the other parties, their attorneys, or the court if:

(1) the evidence or material may be discovered or
inspected under this rule; and

(2) another party previously requested, or the court
ordered, its production.

(d) Regulation of Discovery.

(1) Protective and Modifying Orders. Upon a
sufficient showing the court may at any time order that
the discovery or inspection be denied, restricted, or
deferred, or make such other order as is appropriate.
Upon motion by a party, the court may permit the party
to make such showing, in whole or in part, in the form
of a written statement to be inspected by the judge
alone. If the court enters an order granting relief
following such an ex parte showing, the entire text of
the party's statement shall be sealed and preserved in
the records of the court to be made available to the
appellate court in the event of an appeal.

(d) Regulating Discovery.

(1) Protective and Modifying Orders. At any time
the court may for good cause deny, restrict, or
defer discovery or inspection, or grant other
appropriate relief. The court may permit a party
to show good cause by a written statement that
the court will inspect ex parte. If relief is
granted, the court must preserve the entire text
of the party's statement under seal in the court's
records should an appeal occur.

" The SSC recommends that Rule 16(b)(2) be shortened to the following: “Except for the things discoverable under Rule
16(b)(1), a defendant is not required to disclose any other information.”
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(2) Failure To Comply With a Request. If at any
time during the course of proceedings it is brought to
the attention of the court that a party has failed to
comply with this rule, the court may order such party to
permit the discovery or inspection, grant a continuance,
or prohibit the party from introducing evidence not
disclosed, or it may enter such other order as it deems
just under the circumstances. The court may specify the
time, place and manner of making the discovery and
inspection and may prescribe such terms and conditions
as are just.

(2) Failure to Comply. If a party fails to comply
with Rule 16, the court may:

(A) order the disobedient party to permit the
discovery or inspection; specify its time,
place, and manner; and prescribe other just
terms and conditions;

(B) grant a continuance;

(C) prohibit the disobedient party from
introducing the undisclosed evidence; or

(D) enter any other order that is just under the
circumstances.

(e) Alibi Witnesses. Discovery of alibi witnesses is
governed by Rule 12.1.'"

'3 The SSC deleted this section because it's duplicative of Rule 12.1. Professor Saltzburg concurred.
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Rule 17. Subpoena

Rule 17. Subpoena

(a) For Attendance of Witnesses; Form; Issuance. A
subpoena shall be issued by the clerk under the seal of
the court. It shall state the name of the court and the title,
if any, of the proceeding, and shall command each
person to whom it is directed''® to attend and give
testimony at the time and place specified therein. The
clerk shall issue a subpoena, signed and sealed but
otherwise in blank to a party requesting it, who shall fill
in the blanks before it is served. A subpoena shall be
issued by a United States magistrate judge in a
proceeding before that magistrate judge, but it need not
be under the seal of the court.

(a) Witness's Attendance. A subpoena must state the
court's name and the title of the proceeding, include
the seal of the court, and command the witness to
attend and testify at the time and place the subpoena
specifies. The clerk must issue a blank subpoena —
signed and sealed — to the party requesting it and
that party must fill in the blanks before the
subpoena is served. When a magistrate judge issues
a subpoena in a proceeding before the magistrate
Jjudge, the subpoena need not contain the court's
seal.

(b) Defendants Unable to Pay. The court shall order at
any time that a subpoena be issued for service on a
named witness upon an ex parte application of a
defendant upon a satisfactory showing that the defendant
is financially unable to pay the fees of the witness and
that the presence of the witness is necessary to an
adequate defense. If the court orders the subpoena to be
issued, the costs incurred by the process and the fees of
the witness so subpoenaed shall be paid in the same
manner in which similar costs and fees are paid in case of
a witness subpoenaed in behalf of the government.

(b) Defendant Unable to Pay. Upon a defendant's ex
parte application, the court must order that a
subpoena be issued for a named witness if the
defendant shows an inability to pay the witness's
fees and the necessity of the witness's presence for
an adequate defense. If the court orders a subpoena
to be issued, the process costs and witness fees will
be paid in the same manner as those paid for

witnesses the government subpoenas.

(¢) For Production of Documentary Evidence and of
Objects. A subpoena may also command the person to
whom it is directed to produce the books, papers,
documents or other objects designated therein. The court
on motion made promptly may quash or modify the
subpoena if compliance would be unreasonable or
oppressive.''” The court may direct that books, papers,
documents or objects designated in the subpoena be
produced before the court at a time prior to the trial or
prior to the time when they are to be offered in evidence
and may upon their production permit the books papers,
documents or objects or portions thereof to be inspected
by the parties and their attorneys.

(¢) Producing Documents and Objects.

(1) A subpoena may order the witness to produce
any books, papers, documents or other objects
the subpoena designates. The court may direct
the witness to produce the designated items in
court before trial or before they are to be
offered in evidence. When the items arrive, the
court may permit the parties and their attorneys
to inspect all or part of them.

(2) On motion made promptly, the court may

quash or modify the subpoena if compliance

would be unreasonable,

"' Professor Saltzburg approved substituting witness for each person to whom it is directed.

""" Professor Saltzburg approved deleting or oppressive.
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(d) Service. A subpoena may be served by the marshal,
by a deputy marshal or by any other person who is not a
party and who is not less than 18 years of age. Service of
a subpoena shall be made by delivering a copy thereof to
the person named and by tendering to that person the fee
for 1 day's attendance and the mileage allowed by law.
Fees and mileage need not be tendered to the witness
upon service of a subpoena issued in behalf of the United
States or an officer or agency thereof.

(d) Service. A marshal, deputy marshal, or any
nonparty who is at least 18 years old may serve a
subpoena. The server must deliver a copy of the
subpoena to the witness and must tender to the
witness one day's witness-attendance fee and the
legal mileage allowance. The server need not tender
the attendance fee or mileage allowance when the
United States, a federal officer, or a federal agency
has requested the subpoena.

(e) Place of Service.
(1) In United States. A subpoena requiring the
attendance of a witness at a hearing or trial may be
served at any place within the United States.

(2) Abroad. A subpoena directed to a witness in a
foreign country shall issue under the circumstances and
in the manner and be served as provided in Title 28,
US.C, § 1783.

(e) Place of Service.

(1) In the United States. A subpoena requiring a
witness to attend a hearing or trial may be
served at any place within the United States.

(2) In a Foreign Country. If the witness is in a
foreign country, title 28 U.S.C. § 1783'"®
governs the subpoena's service.

(f) For Taking Depositions; Place of Examination.
(1) Issuance. An order to take a deposition authorizes
the issuance by the clerk of the court for the district in
which the deposition is to be taken of subpoenas for the
persons named or described therein.

(2) Place. The witness whose deposition is to be taken
may be required by subpoena to attend at any place
designated by the trial court, taking into account the
convenience of the witness and the parties.

(f) Deposition Subpoena.

(1) Issuance. A court order to take a deposition
authorizes the clerk in the district where the
deposition is to be taken to issue a subpoena
for any witness named or described in the
order.

(2) Place. After considering the convenience of the
witness and the parties, the court may order —
and the subpoena may require — the witness to
appear anywhere the court designates.

(g) Contempt. Failure by any person without adequate
excuse to obey a subpoena served upon that person may
be deemed a contempt of the court from which the
subpoena issued or of the court for the district in which it
issued if it was issued by a United States magistrate
judge.

(g) Contempt. The district court may hold in contempt
a witness who, without adequate excuse, disobeys a
subpoena issued by that court or by a magistrate
judge of that district.

(h) Information Not Subject to Subpoena. Statements
made by witnesses or prospective witnesses may not be
subpoenaed from the government or the defendant under
this rule but shall be subject to production only in
accordance with the provisions of Rule 26.2.

(h) Information Not Subject to a Subpoena. No party
may subpoena a statement of a witness or of a
prospective witness under this rule. Rule 26.2
governs the production of those statements.

"' Consider substituting Federal law or A federal statute for the U.S. Code reference
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Rule 17.1 Pretrial Conference

Rule 17.1. Pretrial Conference

At any time after the filing of the indictment or
information''® the court upon motion of any party or
upon its own motion may order one or more conferences
to consider such matters as will promote a fair and
expeditious trial. At the conclusion of a conference the
court shall prepare and file a memorandum of the matters
agreed upon. No admissions made by the defendant or
the defendant's attorney at the conference shall be used
against the defendant unless the admissions are reduced
to writing and signed by the defendant and the
defendant's attorney. This rule shall not be invoked in the
case of a defendant who is not represented by counsel.

On its own, or on a party's motion, the court may hold
one or more pretrial conferences to promote a fair and
expeditious trial. When a conference ends, the court must
prepare and file a memorandum of any matters agreed to
during the conference. The government may not use any
statement'* made during the conference by the
defendant or the defendant's attorney unless it is in
writing and signed by the defendant and the defendant's
attorney. The court may not hold a pretrial conference if
the defendant is unrepresented.'”' (Should this last
sentence be deleted?)

V. VENUE

Title V. Venue

Rule 18. Place of Prosecution and Trial

Rule 18. Place of Prosecution and Trial

Except as otherwise permitted by statute or by these
rules, the prosecution shall be had in a district in which
the offense was committed. The court shall fix the place
of trial within the district with due regard to the
convenience of the defendant and the witnesses and the
prompt administration of justice.

Unless a statute or these rules permit otherwise, the
government must prosecute an offense in the district in
which the offense was committed. After considering the
convenience of the defendant and the witnesses and the
prompt administration of justice, the court must fix the
place of trial within the district. ALTERNATIVELY
The court must fix the place of trial within the district
with due regard for the convenience of the defendant
and the witnesses, and the prompt administration of
justice.

' Professor Saltzburg approved deleting at any time afier the filing of the indictment or information.

12 Professor Saltzburg recommended this change from the word admission

1! Professor Saltzburg notes that this rule was adopted before the Supreme Court's decision in Faretta v California, which
recognized the right of self-representation. He urges that the rule be rethought substantively, and he recommends that
self-represented defendants be allowed to attend pretrial conferences. If the Advisory Committee agrees, the rule's last

sentence should be deleted.
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Rule 19. Rescinded.

Rule 19. [Rescinded.]

Rule 20. Transfer From the District for Plea and
Sentence

Rule 20. Transfer for Plea and Sentence

(a) Indictment or Information Pending. A defendant
arrested, held, or present in a district other than that in
which an indictment or information is pending against
that defendant may state in writing a wish to plead guilty
or nolo contendere, to waive trial in the district in which
the indictment or information is pending, and to consent
to disposition of the case in the district in which that
defendant was arrested, held, or present, subject to the
approval of the United States attorney for each district.
Upon receipt of the defendant's statement and of the
written approval of the United States attorneys, the clerk
of the court in which the indictment or information is
pending shall transmit the papers in the proceeding or
certified copies thereof to the clerk of the court for the
district in which the defendant is arrested, held, or
present, and the prosecution shall continue in that
district.

(a) Indictment or Information Pending.

(1)Consent to Transfer. A prosecution will be
transferred from the district where the indictment or
information is pending to the district where the
defendant is arrested, held, or present, if:

(A) the defendant states in writing a wish to
plead guilty or nolo contendere and to
waive trial in the district where the
indictment or information is pending,
consents in writing to the court's disposing
of the case in the transferee district, and
files the statement in the transferee
district'??; and

(B) the United States attorneys for both
districts approve the transfer in writing.

(2) Clerk's Duties. After receiving the defendant’s
statement and the required approvals,'? the
clerk where the indictment or information is
pending must send the file, or a certified copy,
to the clerk in the transferee district.

122 Adding and files the statement in the transferee district makes this rule parallel to Rule 20(b)(1)(A).

12 The SSC added this introductory language (After receiving the defendant's statement and the required approvals) to
show when the clerk must act. The existing rule says upon receipt
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(b) Indictment or Information Not Pending. A
defendant arrested, held, or present, in a district other
than the district in which a complaint is pending against
that defendant may state in writing a wish to plead guilty
or nolo contendere, to waive venue and trial in the
district in which the warrant was issued, and to consent
to disposition of the case in the district in which that
defendant was arrested, held, or present, subject to the
approval of the United States attorney for each district.
Upon filing the written waiver of venue in the district in
which the defendant is present, the prosecution may
proceed as if venue were in such district.

(b) Complaint Pending (No Indictment or
Information).

(1) Consent to Transfer. A prosecution will be
transferred from the district where the
complaint is pending to the district where the
defendant is arrested, held, or present, if:

(A) the defendant states in writing a wish to
plead guilty or nolo contendere and to
waive trial in the district where the
warrant was issued, consents in writing to
the court's disposing of the case in the
transferee district, and files the statement
in the transferee district; and

(B) the United States attorneys for both
districts approve the transfer in writing.'?*

(2) Clerk's Duties. After receiving the defendant's
statement and the required approvals, the clerk
where the complaint is pending must send the
file, or a certified copy, to the clerk in the
transferee district.'*

(c) Effect of Not Guilty Plea. If after the proceeding
has been transferred pursuant to subdivision (a) or (b) of
this rule the defendant pleads not guilty, the clerk shall
return the papers to the court in which the prosecution
was commenced, and the proceeding shall be restored to
the docket of that court. The defendant's statement that
the defendant wishes to plead guilty or nolo contendere
shall not be used against that defendant.

(c) Effect of Not Guilty Plea. If the defendant pleads
not guilty after the case has been transferred under
Rule 20(a) or (b), the clerk must return the papers to
the court where the prosecution began, and that
court must restore the proceeding to its docket. The
defendant’s statement that the defendant wished to
plead guilty or nolo contendere is not admissible in
any civil or criminal proceeding against the
defendant. ALTERNATIVELY ... that the
defendant wished to plead guilty or nolo
contendere is not, in any civil or criminal
proceeding, admissible against the defendant.

"% The SSC added the phrase 1 writing to make this paragraph parallel with Rule 20(a). Also, Professor Saltzburg says

this language was intended even though not explicitly stated.

12 Professor Saltzburg recommended adding this “Clerk's Duties” paragraph to Rule 20(b) and to 20(d) to make them

parallel to Rule 20(a).
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(d) Juveniles. A juvenile (as defined in 18 U.S.C. §
5031) who is arrested, held, or present in a district other
than that in which the juvenile is alleged to have
committed an act in violation of a law of the United
States not punishable by death or life imprisonment may,
after having been advised by counsel and with the
approval of the court and the United States attorney for
each district, consent to be proceeded against as a
Jjuvenile delinquent in the district in which the juvenile is
arrested, held, or present. The consent shall be given in
writing before the court but only after the court has
apprised the juvenile of the juvenile's rights, including
the right to be returned to the district in which the
Jjuvenile is alleged to have committed the act, and of the
consequences of such consent.

(d) Juveniles.

(1) Consent to Transfer. A juvenile defendant
may be prosecuted as a juvenile in the district
where the-juventle defendant is arrested, held,
or present, if: ALTERNATIVELY A juvenile
may be proceeded against as a juvenile
delinquent in the district where the juvenile
is arrested, held, or present, if:

(A) the defendant individual
(ALTERNATIVELY defendant) meets
the definition of a juvenile under federal
law;'%¢

(B) the alleged offense that occurred in the
other district is not punishable by death or
life imprisonment;

(C) an attorney has advised the juvenile;

(D) the court has informed the defendant
individual of the defendant's rights —
including the right to be returned to the
district where the offense aHegedty (stet)
occurred — and the consequences of
waiving those rights;

(E) the defendant, after receiving the court's
information about rights, consents in
writing to be proceeded against in the
transferee district, and files the consent in
the transferee district;

(F) the United States attorneys for both
districts approve the transfer in writing;
and

(G) the transferee court enters an order
approving the transfer.

(2) Clerk's Duties. After receiving the defendant's
written consent and the required approvals, the
clerk where the indictment or information or
complaint is pending or where the alleged
offense occurred must send the file, or a
certified copy, to the clerk in the transferee
district.'®

12 The SSC substituted federal law for the U.S. Code citation because “juvenile” may be defined under statutes other than
18 U.S.C. § 5031 if Congress enacts any of the pending bills relating to juvenile offenses.

' The SSC has added this paragraph on Professor Saltzburg's suggestion.
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ALTERNATIVE CONSOLIDATION PROPOSED
BY JOE SPANIOL

Rule 20. Tsansfer for Plea and Sentence

(a) Consent to Transfer. A prosecution may be
transferred from the district where the indictment or
information is pending, or from which a warrant on
a complaint has been issued, to the district where
the defendant is arrested, held, or present, if:

(1) the defendant states in writing a wish to plead
guilty or nolo contendere and to waive trial in
the district where the indictment, information,
or complaint is pending, consents in writing to
the court’s disposing of the case in the
transferee district, and files the statement in the
transferee district; and

(2) the United States attorneys in both districts
approve the transfer in writing.

(b) Clerk’s Duties. After receiving the defendant’s
statement and the required approvals, the clerk
where the indictment, information, or complaint is
pending must send the file, or a certified copy, to
the clerk in the transferee district.

(c¢) Effect of a Not Guilty Plea. If the defendant
pleads not guilty....

(d) Juveniles. A person arrested, held, or present in the
district, who is a juvenile within the meaning of
federal law and is not being charged with a capital
offense, may consent to a transfer under Rule 20(a)
if:

(1) an attorney is advising that person; and

(2) the court has informed the person of that
person’s rights — including the right to be
returned to the district where the offense
occurred — and the consequences of waiving
those rights.
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Rule 21. Transfer From The District for Trial.

Rule 21. Transfer for Trial

(a) For Prejudice in the District. The court upon
motion of the defendant shall transfer the proceeding as
to that defendant to another district whether or not such
district is specified in the defendant's motion if the court
is satisfied that there exists in the district where the
prosecution is pending so great a prejudice against the
defendant that the defendant cannot obtain a fair and
impartial trial at any place fixed by law for holding court
in that district.

(a) For Prejudice. Upon the defendant's motion, the
court must transfer the proceeding to another district
if the court is satisfied that so great-a much
prejudice against the defendant exists in the
transferring district that the defendant cannot obtain
a fair and impartial trial there.

(b) Transfer in Other Cases. For the convenience of
parties and witnesses, and in the interest of justice, the
court upon motion of the defendant may transfer the
proceeding as to that defendant or any one or more of the
counts thereof to another district.

(b) For Convenience. Upon the defendant's motion, the
court may transfer the proceeding, or one or more
counts, as to that defendant to another district for
the convenience of the parties and witnesses and in
the interest of justice.

(¢) Proceedings on Transfer. When a transfer is
ordered the clerk shall transmit to the clerk of the court
to which the proceeding is transferred all papers in the
proceeding or duplicates thereof and any bail taken, and
the prosecution shall continue in that district.

(¢) Proceedings on Transfer. When the court orders a
transfer, the clerk must send to the transferee district
the file or a certified copy of it, and any bail taken.
The prosecution will then continue in the transferee
district.

(d) Time to File a Motion to Transfer. A motion to
transfer may be made at or before arraignment or at
any other time the court or these rules prescribe.'*

Rule 22. Time of Motion to Transfer

Rule 22. Time to File a Motion to Transfer'®

A motion to transfer under these rules may be made at or
before arraignment or at such other time as the court or
these rules may prescribe.

[Transferred to Rule 21(d).]

'?* This paragraph is old Rule 22, which the SSC suggests abrogating as a separate rule and including here because it is

a subpart of Rule 21 — transfer for trial.

' This rule has now become Rule 21(d). See fn. 130
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SUBCOMMITTEE B’s INITIAL EDITS TO
SSC’s STYLE REVISIONS



LEONIDAS RALPH MECHAM ADMINISTRATIVE OFFICE OF THE

Director
UNITED STATES COURTS A
CLARENCE A LEE, JR. Chief
Associate Director WASHINGTON, D.C. 20544 Rules Committee Support Office
May 21, 1999
Via Fax

MEMORANDUM TO CRIMINAL RULES SUBCOMMITTEE “B”
SUBJECT:  “Master” Copy Containing Suggested Edits to Rules 10-22

I am sending to you a “master” copy of restyled Rules 10 through 22, which contains the
edits and other comments suggested by all subcommittee members. Please bring it with you to
the Tuesday, May 25 meeting. I have also attached a memorandum from Professor Schlueter on
proposed changes to Rule 11 addressing the Hyde issue.

—~ AL

John K. Rabiej
Attachments

cc: Honorable W. Eugene Davis
Honorable James A. Parker
Professor Kate Stith
Roger A. Pauley
Professor David A. Schlueter
Professor Stephen A. Saltzburg
Joseph F. Spaniol
Bryan A. Garner
Peter G. McCabe, Secretary
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Rule 11. Pleas

Rule 11. Pleas

(a) Alternatives.

(1) In General. A defendant may plead nobguilty,
guilty, or nolo contendere. If a defendant refudes to
plead or if a defendant corporation fails to appe
the court shall enter a plea of not guilty.

(1) In General. A defendant may plead guilty, not
guilty, or nolo contendere If a defendant refuses to
plead, or if a defendant organization, as defined n 18
US.C. § 18, fails to appear, the court shall enter a
plea of not guilty ¥

(2) Conditional Pleas. With the approval of the
court and the consent of the government, a defendant
may enter a conditional plea of guilty or nolo
contendere, reserving in writing the right, on appeal
from the judgment, to review of the adverse
determination of any specified pretrial motion. A
defendant who prevails on appeal shall be allowed to
withdraw the plea.

(a) Alternatives.

(1) In General. A defendant may plead guilty,
not guilty, or (with the court's consent) nolo
contendere. If a defendant refuses to plead or
if a defendant organization, as-defined-Hr+8—

-9\8-.-57&-§—H}fails to appear, the court m
enter a plea of not guilty. @

consear 6 the
2)

and the governmentscomsent*s defendant
may enter a conditional plea of guilty or nolo
contendere, reserving in writing the right to
have an appellate court review an adverse
determination of a specified pretrial motion.
A defendant who prevails on appeal may
then withdraw the plea.

(b) Nolo Contendere. A defendant may plead nolo
contendere only with the consent of the court. Such a
plea shall be accepted by the court only after due
consideration of the views of the parties and the
interest of the public in the effective administration of
Justice.

(b) Nolo Contendere.*® Before accepting a plea of
nolo contendere, the court must consider the
parties' views and the public interest in the

administration of justice.
e ffective

87

by the Supreme Court before May 1, 1999.

88

This new language is not yet a part of the rule. It has been approved by the Judicial Conference and will be acted on

It would be a shift in practice, but the Advisory Committee might consider changing the phrase nolo contendere to no

confest. If this project is to result in a truly plain-English, it's worth considering. We aren't expecting this change to

be made, but we feel confident that it would find some support both within and without the legal community.
R c.,(<e, Tali.ra;(ee
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(c) Advice to Defendant. Before accepting a plea of
guilty or nolo contendere, the court must address the
defendant personally in open court and inform the
defendant of, and determine that the defendant
understands, the following:

(1) the nature of the charge to which the plea is
offered, the mandatory minimum penalty provided
by law, and the maximum possible penalty provided
by law including the effect of any special parole or
supervised release term, the fact that the court is
required to consider any applicable sentencing
guidelines but may depart from those guidelines
under some circumstances, and, when applicable,
that the court may also order the defendant to make
restitution to any victim of the offense; and
(2) if the defendant is not represented by an attorney,
that the defendant has the right to be represented by
an attorney at every stage of the proceeding, and, if
necessary, one will be appointed to represent the
defendant; and

(3) that the defendant has the right to plead not
guilty or to persist in that plea if it has already been
made, the right to be tried by a jury and at that trial
the right to the assistance of counsel, the right to
confront and cross-examine adverse witnesses, and
the right against compelled self-incrimination; and
(4) that if a plea of guilty or nolo contendere is
accepted by the court there will not be a further trial
of any kind, so that by pleading guilty or nolo
contendere the defendant waives the right to a trial;
and
(5) if the court intends to question the defendant
under oath, on the record, and in the presence of
counsel about the offense to which the defendant has
pleaded, that the defendant's answers may later be
used against the defendant in a prosecution for
perjury or false statement.

and
(6) the terms of any provision in a plea agreement
waving the right to appeal or to collaterally atta
sentence ®

the

(cp.uaa'aa-“'. f‘tt((')
ad (euisfdo.( R"}

(c) Advice to the Defendant.® Before accepting a
plea of guilty or nolo contendere, the court must
address the defendant personally in open court.
During this address, the court must inform the
defendant of, and determine that the defendant
understands, the following: Supectlagul o

(1) the nature of the char
defendant is pleading;

cr'Fc.f::';

(2) any mandatory minimum penalty;

(3) any maximum possible penalty, includindthe
effect of any special parole or supervised
release term;

Comply with
(4) the court's obligation toﬁznside{’any
applicable sentencing guidelines, and the
court's authority to depart from those
guidelines under some circumstances;

(5) the court's authority to order the defendant to

make restitution to any victim ofthe g fense;
Feial and af
(6) the defendadt's right to be represented by
counsel atfevery stage of the proceeding and,

if necessary, to have the court appoint
counsel;

(7) the defendant's right to plead not guilty or,
having already so pleaded, to persist in that
plea;

(8) the defendant's right to a jury trial;

(9) the defendant's right at trial to the assistance
of counsel, to confront and cross-examine
adverse witnesses, and to be protected from
compelled self-incrimination;

(10) the defendant's waiver of the right to a trial if
the court accepts a plea of guilty or nolo
contendere;

e

*This new language is not yet a part of the rule. It has been approved by the Judicial Conference and will be acted on by

the Supreme Court before May 1, 1999

50

incorporate wording he suggested.

Professor Saltzburg approved separating Rule 11(c) into 12 numbered paragraphs. Paragraphs (6). (10), and (1 1)
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used against the defendant in a late
prosecution for perjury pr false statement

open court, determining that the plea is voluntary and
not the result of force or threats or of promises apa
from the plea agreement. The court shall also in
as to whether the defendant's willingness to pl

agreement).

defendant or the defendant's attorn

(d) Insuring That the Plea is Voluntary. The court (dy Ensuring That a Plea Is Voluntary. Before
shall not accept a plea of guilty or nolo contendere accepting a plea of guilty or nolo contendere, the

without first, by addressing the defendant personally in court must address the defendant personally in

to-determine-whetherthe-pleais

from force, threats, or
promises (other than promises in a plea
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The language in this sentence (in the left column) apparently resulted from Santobello v New York. 404 U.S 257,

261-62 (1971). Obviously, there are “prior discussions” that lead to a plea agreement. The reference to “promises apart
from the plea agreement” in the preceding sentence addresses the same subject. Professor Saltzburg recommended

deleting the sentence
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(¢) Plea Agreement Procedure.

(1) In General. The attorney for the government
and the attorney for the defendant or the defendant
when acting pro se may engage in discussions with a
view toward reaching an agreement that, upon
entering a plea of guilty or nolo contendere to a
charged offense, the attorney for the government will
do any of the following:

(A) move for dismissal of other charges; or

(B) make a recommendation, or agree not to
oppose the defendant's request, for a particular
sentence, with the understanding that such
recommendation or request shall not be binding
upon the court; or

(C) agree that a specific sentence is the appropriate
disposition of the case.

The court shall not participate in any such discussions.

(e) PLEA AGREEMENT PROCEDURE.

(1) In General. The attorney for the government and the
attorney for the defendant — or the defendant when acting
pro se — may agree that, upon the defendant’s entering a
plea of guilty or nolo contendere to a charged offense, or
to a lesser or related offense, the attorney for the
government will.

(4) move to dismiss other charges; or

(B) recommend, or agree not to oppose the defendant’s
request for a particular sentence or sentencing range, or
that a particular provision of the Sentencing Guidelines,
or policy statement, or sentencing factor is or is not
applicable to the case  Any such recommendation or
request is not binding on the court, or

(C) agree that a specific sentence or sentencing range

is the appropriate disposition of the case, or that a

particular provision of the Sentencing Guidelines, or

policy statement, or sentencing factor is or is not
applicable to the case. Such a plea agreement 1s binding
on the court once 1t is accepted by the court.

The court shall not paruicipate in any discussions
between the parties concerning any such plea

agreement **

(e) Plea Agreement.

(1) In General. The government's attorney and
the defendant's attorney, or the defendant
when acting pro se, may discuss and agree to
a plea. The court must not participate in these
discussions. If the defendant pleads guilty or
nolo contendere to either the charged offense
or a lesser or related offense, the plea
agreement may specify that the government's
attorney will:®®  ap+ bring or

ove to dismiss other charges;

(B) recommend, or agree not to oppose the
defendant's request, that a particular
sentence or sentencing range is
appropriate or that a particular provision
of the Sentencing Guidelines, or policy
statement, or sentencing factor is or is
not applicable, with the understanding
that the recommendation or request does
not bind the court; or

no+ \:r.‘t’

or w i

D

(C) agree that a specific sentence or
sentencing range is the appropriate
disposition of the case, or that a
particular provision of the Sentencing
Guidelines, or policy statement, or
sentencing factor is or is not applicable;
such a plea agreement binds the court

once the court accepts it.*

**This new language is not yet a part of the rule. It has been approved by the Judicial Conference and will be acted on by

the Supreme Court before May 1. 1999,

93

The SSC considers this language stylistically much preferable to the language that came out of the June 1998 Standing

Committee meeting. That draft contained unnumbered dangling text at the end of Rule 11(e)(1)(C).

94

by the Supreme Court before May 1, 1999,

This new language 1s not yet a part of the rule. It has been approved by the Judicial Conference and will be acted on
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(2) Notice of Such Agreement. If a plea agreement
has been reached by the parties, the court shall, on
the record, require the disclosure of the agreement in
open court or, upon a showing of good cause, in
camera, at the time the plea is offered. If the
agreement is of the type specified in subdivision
(e)(1)(A) or (C), the court may accept or reject the
agreement, or may defer its decision as to the
acceptance or rejection until there has been an
opportunity to consider the presentence report. If the
agreement is of the type specified in subdivision
(e)(1)(B), the court shall advise the defendant that if
the court does not accept the recommendation or
request the defendant nevertheless has no right to
withdraw the plea.

wl\d-f- /rla//!(ou .'f we

f(rn.‘.‘)‘ r ke ’/.ea to be Yolken
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parties must notify the court as soon as
reasonably possible.*
s muniRss

(B) If the parties have agreed to a plea, the

must disclose the plea agreement in

open ¢ when the plea is offered

the cm%r good cause, allowsthe

parties to disclose the plea agreement in

camera.
(C) If the plea agreement is of the type
specified in Rule 11(e)(1)(A) or (C), the
court may accept the agreement, reject
it, or defer a decision until the court has
reviewed the presentence report.
(D) If the plea agreement is of the type
specified in Rule 11(e)(1)(B), the court
must advise the defendant that the
defendant has no right to withdraw the
plea if the court accepts the plea
agreement but does not follow the
recommendation or request.®

(3) Acceptance of Plea Agreement. If the court
accepts the plea agreement, the court shall inform the
defendant that it will embody in the judgment and
sentence the disposition provided in the plea
agreement.

3

Accepting a P!‘e_g Agreement. If the court

accepts the-plea agreemen

the defendant that the disposition stated in

> This sentence 1s Professor Saltzburg's suggestion.

“+o
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This language clarifies the relation between this subparagraph and Rule 11(e)(4). Professor Saltzburg has approved

the change and has been asked to do a little further research on the point.
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(4) Rejection of Plea Agreement. If the court (4) Rejecting a Plea Agreement. If the court

rejects the plea agreement, the court shall, on the rejects the plea agreement, the court must do
record, inform the parties of this fact, advise the the following on the record:

defendant personally in open court or, on a showing

of good cause, in camera, that the court is not bound (A) inform the parties that the court rejects
by the plea agreement, afford the defendant the the plea agreement;

opportunity to then withdraw the plea, and advise the

defendant that if the defendant persists in a guilty (B) advise the defendant personally®” in
plea or plea of nolo contendere the disposition of the 0 D— or, for good cause, in
case may be less favorable to the defendant than that camera — that the court is not bound by

contemplated by the plea agreement. the plea agreement, and give the
/ defendant an opportunity to withdraw
Ty the plea;”® and
/7/0 w e ”

‘n OrCN Co-gr#" LC

ef€ected ) { videoconferen tone 1 (C) advise the defendant that if the plea is
T > not withdrawn, the court may dispose of
@ the case less favorably toward the

defendant than the plea agreement
contemplated.

(5) Time of Plea Agreement Procedure. Except for
good cause shown, notification to the court of the
existence of a plea agreement shall be given at the
arraignment or at such other time, prior to trial, as
may be fixed by the court.®®

97

98

99

One SSC member, Judge Wilson, wanted to cut this word, and asked that his dissent be noted from the majority's
decision to retain it.

We recommend an Advisory Committee note explaining the relationship between this provision and Rule 11(e)(2)(C),
and perhaps explaining United States v. Hyde, 520 U.S. 670 (1997) We alsg peed to ensure that the rewritten rule
correctly captures the essence of Hyde. T Ssree @@

This language in the left column has been incorporated into the new Rule | 1(e)(2)(A).
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(6) lna/dmissibility of Pleas, Plea Discussions, and
Related Statements. Except as otherwise provided
in this paragraph, evidence of the following is not, in
any civil or criminal proceeding, admissible against
the defeﬂdect\he plea or was a participant
in the plea discussions: fe rse

(A) a plea of guilty which was |ater withdrawn;

(B) a plea of nolo contendere;

(C) any statement made in the course of any
proceedings under this rule regarding either of the
foregoing pleas; or

(D) any statement made in the course of plea
discussions with an attorney for the government
which do not result in a plea of guilty or which
result in a plea of guilty later withdrawn. However,
such a statement is admissible (i) in any proceeding
wherein another statement made in the course of
the same plea or plea discussions has been
introduced and the statement ought in fairness be
considered contemporaneously with it, or (ii) in a
criminal proceeding for perjury or false statement if
the statement was made in by the defendant under
oath, on the record, and in the presence of counsel.

(5) Admissibility or Inadmissibility of a Plea,
Plea Discussions, and Related Statements.
The admissibility or inadmissibility of plea
discussions and related statements is
governed by Rule 410 of the Federal Rules
of Evidence.'®

(f) Determining Accuracy of Plea. Notwithstanding
the acceptance of a plea of guilty, the court should not
enter a judgment upon such plea without making such
inquiry as shall satisfy it that there is a factual basis for
the plea.

(f) Determining the Accuracy of a Plea. Before
entering judgment gn a guilty plea, the court must
determine factual basis for the plea

exists.!” ot
CR3

(g) Record of Proceedings. A verbatim record of the
proceedings at which the defendant enters a plea shall
be made and, if there is a plea of guilty or nolo
contendere, the record shall include, without
limitation, the court's advice to the defendant, the
inquiry into the voluntariness of the plea including any
plea agreement, and the inquiry into the accuracy of a
guilty plea.

(g) Recording the Proceedings. The court must
tecord verbatimthe proceedings during which the
defendant enters a plea. If there is a guilty plea or
a nolo contendere plea, the record must include
the inquiries and advice to the defendant required
under Rule 11(c), (d), and (f).

all of @

% This rewrite was suggested by Professor Saltzburg, and Professor Capra (reporter to the Advisory Committee on
Evidence) has agreed with it. Essentially, the rule now in effect simply tracks Evidence Rule 410. But Rule 410
contains an extra bit of language: or comparable state procedure, and adopting it as part of Rule 11(e)(6) may be

considered a substantive amendment.

In US v. Stmmons, 164 F.3d 76 (2d Cir. 1998), the Second Circuit recently treated this rule as a rule of evidence
and not a rule that would afford a defendant any greater protection than Evidence Rule 410. Simmons held that
sentencing hearings under Rule 32 were governed by 18 U.S.C. § 3661 So the SSC believes that the simplest. most

practical approach would be the one reflected here

'l This adopts language suggested by Professor Saltzburg
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(h) Harmless Error. Any variance from the
procedures required by this rule which does not affect
substantial rights shall be disregarded.

(h) Harmless Error.Astongasit-deesnotaffect <

G2 substantial-rights; @Variance from this rule's
requirements is harmless error-ahd-aust-be-
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Rule 12. Pleadings and Motions Before Trial;
Defenses and Objections.

Rule 12. Pleadings and Pretrial Motions

(a) Pleadings and Motions. Pleadings in criminal
proceedings shall be the indictment and the
information, and the pleas of not guilty, guilty and
nolo contendere. All other pleas, and demurrers and
motions to quash are abolished, and defenses and
objections raised before trial which heretofore could
have been raised by one or more of them shall be
raised only by motion to dismiss or to grant
appropriate relief, as provided in these rules.

(a) he pleadings in a criminal
proceeding are the indictment or the information
and the plea of guilty, not guilty, or nolo

contendere.
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(b) Pretrial Motions. Any defense, objection, or
request which is capable of determination without the
trial of the general issue may be raised before trial by
motion. Motions may be written or oral at the
discretion of the judge. the following must be raised
prior to trial:

(1) Defenses and objections based on defects in the
institution of the prosecution; or

(2) Defenses and objections based on defects in the
indictment or information (other than that it fails to
show jurisdiction in the court or to charge an offense
which objections shall be noticed by the court at any
time during the pendency of the proceedings); or

(3) Motions to suppress evidence; or
(4) Requests for discovery under Rule 16; or

(5) Requests for severance of charges or defendants
under Rule 14.

(b) Pretrial Motions.

(1) In General. The parties may raise by pretrial
motion any defense, objection, or request
that the court can determine without a trial of
the general issue. A defense or a pretrial
objection may be raised only by a motion to
dismiss or by a motion to grant appropriate
relief. At the court's discretion, a motion may
be written or oral. The following-moetiens€.

must be raised before trial; : @3’)
a motion a //?sin5
(AN a-defeqse—er—ebjeeﬁm-besed-e:a) defect
on:

in the indictment or information — but

at any time during the proceeding, the
court may hear a claim that the
indictment or information fails to show
the court's jurisdiction or fails to shew&_

an offense; S@

(C) amotion to suppress evidence;

(D) a Rule 14 motion to sever charges or
defendants; and

(E) aRule 16 motion for discovery.

(2) Government's Notice of an Intention to Use
Evidence. The defendant may request the
government to disclose its intention to use in
its case-in-chief any evidence discoverable by
the defendant under Rule 16 in order to give
the defendant an opportunity to file a motion
to suppress evidence. For the same purpose,
the government's attorney may, without
awaiting a defendant's request, disclose its
intention to offer specified evidence at trial.'®
Both the defendant's request and the
government's voluntary disclosure should be
made at arraignment or as soon thereafter as
practicable.

(¢) Motion Date. Unless otherwise provided by local
rule, the court may, at the time of the arraignment or as
soon thereafter as practicable, set a time for the
making of pretrial motions or requests and, if required,
a later date of hearing,.

(¢) Motion Deadline. Unless a local rule provides

otherwise, the court may atthe-arraignment Qr as (

soon afterward as practicable, set a deadline for
the parties to make pretrial motions, and if
necessary, may also schedule a motion hearing.

192 On Professor Saltzburg's recommendation, this language was moved from 12(d), which itself was then deleted —BAG.
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(d) Notice by the Government of the Intention to
Use Evidence.'”

(1) At the Discretion of the Government. At the
arraignment or as soon thereafter as is practicable,
the government may give notice to the defendant of
its intention to use specified evidence at trial in order
to afford the defendant an opportunity to raise
objections to such evidence prior to trial under
subdivision (b)(3) of this rule.

(2) At the Request of the Defendant. At the
arraignment or as soon thereafter as is practicable,
the defendant may, in order to afford an opportunity
to move to suppress evidence under subdivision
(b)(3) of this rule, request notice of the government's
intention to use (in its evidence in chief at trial) any
evidence which the defendant may be entitled to
discover under Rule 16 subject to any relevant
limitations prescribed in Rule 16.

+°
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(e) Ruling on Motion. A motion made before trial
shall be determined before trial unless the court, for
good cause, orders that it be deferred for determination
at the trial of the general issue or until after verdict, but
no such determination shall be deferred if a party's
right to appeal is adversely affected. Where factual
issues are involved in determining a motion, the court
shall state its essential findings on the record.

(d) Ruling on a Mgtion. Unless feﬁg@éd-éﬂﬂ%?ﬂle

court orders othégwise, all pretrial motions must
be determined befyre trial. The court must not
defer a pretrial motion if the deferral will
adversely affect a payty's right to appeal. When
factual issues are invdlved in deciding a motion,
the court must state its\findings on the record.

(f) Effect of Failure To Raise Defenses or
Objections. Failure by a party to raise defenses or
objections or to make requests which must be made
prior to trial, at the time set by the court pursuant to
subdivision (c), or prior to any extension thereof made
by the court, shall constitute waiver thereof, but the
court for cause shown may grant relief from the
waiver.

(e) Waiver of a Defense or Objection. A party
waives any defense or objection not raised or any
pretrial request not made by the deadline the court
sets under Rule 12(c) or by any extension the
court provides. For good cause, the court may

grant relief from the waiver.

(2) Records. A verbatim record shall be made of all
proceedings at the hearing, including such findings of
fact and conclusions of law as are made orally.

®

Records. A verbatim record must be made of all
proceedings at a motion hearing, including any
findings of fact and conclusions of law that the

court, statesoratly.
[4

rmakes or “""‘“hcc@

13 The revised language based on this rule was moved to new 12(b)(2) The later sections have been relettered

accordingly.
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(h) Effect of Determination. If the court granisa
motion based on a defect in the institution of the
prosecution or in the indictment or information, it may
also order that the defendant be continued in custod
for a specified time pending the filing of a new
indictment or information. Nothing in this rule shall be
deemed to affect the provisions of any Act of Congress
relating to periods of limitations.

(g) Defendant's Continued Custody.'® If the court
grants a motion to dismiss based on a defect in the
institution of the prosecution, in the indictment, or
in the information, it may order the defendant to
remain in custody for a specified time until a new
indictment or information is filed. This rule does

not affect any statut"&'éla{-iﬁg-te-a period

of limitations.

(i) Production of Statements at Suppression
Hearing. Rule 26.2 applies at a hearing on a motion to
suppress evidence under subdivision (b)(3) of this rule.
For purposes of this subdivision, a law enforcement
officer is deemed a government witness.

(h) Producing Statements at a Suppression
Hearing. Rule 26.2 applies at a suppression
hearing under Rule 12(b)(1)(C). In a suppression

hearing, &law-enforcemenpofficer is considered a
governmgnt witness.

(
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104 The SSC thinks that the Advisory Committee should consider moving this subdivision into Rule 46.
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Rule 12.1 Notice of Alibi

Rule 12.1. Alibi Defense'”

(a) Notice by Defendant. Upon written demand of
the attorney for the government stating the time, date,
and place at which the alleged offense was committed,
the defendant shall serve within ten days, or such
different time as the court may direct, upon the
attorney for the government a written notice of the
defendant's intention to offer a defense of alibi. Such
notice by the defendant shall state the specific place or
places at which the defendant claims to have been at
the time of the alleged offense and the names and
addresses of the witnesses upon whom the defendant
intends to rely to establish such alibi.

(a) Notice by Defendant.

(1) Government's Demand. The government's
attorney may demand in writing that the
defendant notify the governmengglattorney
of any intended alibi defense. The demand
must state the time, date, and place of the
alleged offense.

(2) Defendant's Response. Within 10 days after
the demand, or some other time the court
directs, the defendant must serve written
notice on the governmen{gattorney of any
intended alibi defense. The defendant's
notice must state the specific places where
the defendant claims to have been at the time
of the alleged offense and the names and
addresses of the alibi witnesses on whom the
defendant intends to rely.

(b) Disclosure of Information and Witness. Within
ten days thereafter, but in no event less than ten days
before trial, unless the court otherwise directs, the
attorney for the government shall serve upon the
defendant or the defendant's attorney a written notice
stating the names and addresses of the witnesses upon
whom the government intends to rely to establish the
defendant's presence at the scene of the alleged offense
and any other witnesses to be relied upon to rebut
testimony of any of the defendant's alibi witnesses.

(b) Government Witnesses.

(1) Disclosure. If the defendant serves a Rule
12.1(a)(2) notice, the governmentgfatiorney
must disclose in writing to the defendant, or
the defendant's attorney, the names and
addresses of the witnesses the government
intends to rely on to establish the defendant’'s
presence at the scene of the alleged offense,
and any government rebuttal witnesses to the
defendant's alibi witnesses.

(2) Time to Disclose. Unless the court directs
otherwise, the governmentgattorney must
give notice under Rule 12.1(b)(1) within 10
days after the defendant serves notice of an
intended alibi defense under Rule 12.1(a)(2),
but no later than 10 days before trial.

(rDLcHY Ne wore tham @
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105 The SSC suggests that the Advisory Committee consider making the notice requirements in 12.1, 12 2, and 12.3 more
uniform Rule 12.1(a)(2) and (b)(2) require ten days' notice. Rule 12.2(a) and (b) require notice “within the time
provided for the filing a pretrial motion.” Rule 12.3(a)(1) requires notice “within the time provided for filing a pretrial
motion”; Rule 12.3(a)(3) requires a government response within ten days of the defendant's notice; and Rule
12.3(a)(4)(B) and (C) require action within seven days of the government's demand or defendant's response. Also, the
SSC recommends that the Advisory Commuttee adopt a deadline for when the government's attorney should present
the written demand that the defendant give notice of any intended alibi defense. A logical deadline would be “within
the time provided for filing a pretrial motion” — this language appears in Rule 12.2(a) and (b) and in Rule 12 3(a(1).
The SSC carefully considered the suggestion to combine Rules 12.1, 12.2, and 12.3, but after several drafting attempts,

the SSC abandoned the effort as impracticable.
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(c) Continuing Duty to Disclose. If prior to or during
trial, a party learns of an additional witness whose
identity, if known, should have been included in the
information furnished under subdivision (a) or (b), the
party shall promptly notify the other party or the other
party's attorney of the existence and identity of such

additional witness. /
and

@rc.ﬂ

(c) Continuing Duty to Disclgse. Both the
government's attorney and the defendant or the
defendant's attorney must proxpptly disclose in
writing'® to the other party the'kxistence and

/iﬂgmof any additional witnes)ifgr®

—ﬁ% the disclosing party learns of the witness
before or during trial;end—€

W@Wmmm%@b
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(d) Failure to Comply. Upon failure of either party to
comply with the requirements of this rule, the court
may exclude the testimony of any undisclosed witness
offered by such party as to the defendant's absence
from or presence at, the scene of the alleged offense.
This rule shall not limit the right of the defendant to
testify.

(d) Failure to Comply. If a party fails to comply
with this rule, the court may exclude the
testimony of any undisclosed witness regarding
the defendant's alibi. This rule does not limit the
defendant's right to testify.

"n Subdivisiens (c) theeugh (%
\

(e) Exceptions. For good cause shown, the court may
grant an exception to any of the requirements of
subdivisions (a) through (d) of this rule.

(e) Exceptions. The court may for yood cause grant
an exception to any requiremeng of this rule.

(f) Inadmissibility of Withdrawn Alibi. Evidence of

retein an intention to rely upon an alibi defense, later
exithing withdrawn, or of statements made in connections with
ule such intention, is not, in any civil or criminal

proceeding, admissible against the person who ga
notice of the intention.

() Withdrawal Not Admissible. If the defendant
withdraws an alibi defense, evidence that the
defendant intended to offer the defense, and the

defendant's(Glatements relating to that offed are

not admissible against the defendant in any civil

or criminal proceeding.
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Rule 12.2. Notice of Insanity Defense or Expert
Testimony of Defendant's Mental Condition

\
Rule 12.2. Insanity Defense; Mental Examinationm\ﬁ

(a) Defense of Insanity. If a defendant intends to rely
upon the defense of insanity at the time of the alleged
offense, the defendant shall, within the time provided
for the filing of pretrial motions or at such later time as
the court may direct, notify the attorney for the
government in writing of such intention and file a copy
of such notice with the clerk. If there is a failure to
comply with the requirements of this subdivision,
insanity may not be raised as a defense. The court may
for cause shown allow late filing of the notice or grant
additional time to the parties to prepare for trial or
make such other order as may be appropriate.

(a) Notice of an Insanity Defense. A defendant who
intends to rely on a defense of insanity at the time
of the alleged offense must notify the
government's attorney in writing within the time
provided for filing a pretrial motion, or at any
later ti e court directs. The defendant must
alsg file a copy of the notice with the clerkJ A
defendant who fails to comply with the
requirements of this subdivision cannot rely on an
insanity defense. The court may — for good
cause — allow the defendant to file the notice late,
grant additional trial-preparation time, or make
other appropriate orders.

(b) Expert Testimony of Defendant's Mental
Condition. If a defendant intends to introduce expert
testimony relating to a mental disease or defect or any
other mental condition of the defendant bearing upon
the issue of guilt, the defendant shall, within the time
provided for the filing of pretrial motions or at such
later time as the court may direct, notify the attorney
for the government in writing of such intention and file
a copy of such notice with the clerk. The court may for
cause shown allow late filing of the notice or grant
additional time to the parties to prepare for trial or
make such other order as may be appropriate. - ,:{

(b) Notice of Expert Testimony of a Mental
Condition. A defendant who intends to introduce
expert testimony relating to a mental disease,
mental defect, or any other mental condition
bearing on the defendant's guilt must so notify the
government's attorney in writing within the time
provided for filing a pretrial motion, or at any

later time the court directs. The defendant must

€ourt may — for good cause — allow the
defendant to file the notice late, grant additional
trial-preparation time, or make other appropriate
orders. ) f-‘ﬂs‘) +he A efendat

N
(c) Mental Examination of Defendant. In an

appropriate case the court may, upon motion of the
attorney for the government, order the defendant to
submit to an examination pursuant to 18 U.S.C. 4241
or 4242. No statement made by the defendant in the
course of any examination for by this rule, whether the
examination with or without the consent of the
defendant, no testimony by the expert based upon such
statement, and no other fruits of the statement shall be
admitted in evidence against the defendant in any
criminal proceeding except on an issue respecting
mental condition on which the defendant has
introduced testimony.

Mental Examination\ On th@ment's
motion, the court may Yprder the defendant to
submit to an examinatioy under 18 U.S.C. § 4241
or 4242 1f the court ordels this examination, the
following are inadmissibldin any criminal
proceeding — whether or not the defendant
consented to the examination — except on an
issue concerning mental condition on which the
defendant has introduced testimony:

©)

(1)

the defendant's statements made during the
examination;

2

the expert's testimony based on the
defendant's statements; and

(3) any other fruits of the defendant's statements.

107 The SSC suggests that the Advisory Committce consider making the nofice requirements in 12.1. 12 2, and 12 3 more

uniform. See fn. 104
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(d) Failure to Comply. If there is a failure to give

notice when required by subdivision (b) of this rule or

to submit to an examination when ordered under
subdivision (c) of this rule, the court may exclude the
testimony of any expert witness offered by the
defendant on the issue of the defendant’s guilt.

(d) Failure to Comply. If the defendant fails to give

court may exclude the testimony of the
defendant's expert witness on the issue of the
defendant’s mental disease, mental defect, or any

guil}

notice under Rule 12.2(b) or does not submit to an
examination when ordered under Rule 12.2(c), the

other mental condition bearing on the defendant's

(e) Inadmissibility of Withdrawn Intention.

Evidence of an intention as to which notice was given

under subdivision (a) or (b), later withdrawn, is not,
any civil or criminal proceeding, admissible ag i
the person who gave notice of the intention

Mthdrawal Not Admissible. If the defendant
gives notice under Rule 12.2(a) or (b) and later
intended defense or use of expert

1354 i Tn any civil or

criminal proceeding,

withdraws that notice, evidence of the defendants—
testimony is not

or fuv\;slq mer\'f_.

ad missible agarst
Tho fer.!on Who

of the intention (K
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Rule 12.3. Notice of defense based upon public
authority

Rule 12.3. Public-Authority Defense'®

(a) Notice by defendant; government response;
disclosure of witnesses.

(1) Defendant's Notice and Government's
Response. A defendant intending to claim a defense
of actual or believed exercise of public authority on
behalf of a law enforcement or Federal intelligence

agency at the time of the alleged offense shall, within

the time provided for the filing of pretrial motions or
at such later time as the court may direct, serve upon
the attorney for the Government a written notice of
such intention and file a copy of such notice with the
clerk. Such notice shall identify the law enforcement
or Federal intelligence agency and any member of
such agency on behalf of which and the period of
time in which the defendant claims the actual or
believed exercise of public authority occurred. If t
notice identifies a Federal intelligence agency, th
copy filed with the clerk shall be under seal. Wi
ten days after receiving the defendant’s notice

attorney for the Government shall serve
defendant or the defendant’s attorney a,
response which shall admit or deny fhat the

defendant exercised the public apthority identified in
the defendant's notice.

ay Ff':("d;m:nj a df'p"\)‘-"“ f‘n's\‘ +o
addcet a defFease beleved
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(a) Notice of Defense and Disclosure of Witnesges.
Who tntends WG>
(1) Notice in General. A defendaﬁxaaﬂf?ﬁsert a
defense of actual or believed exercise of
public authority on behalf of a law-
enforcement agency or federal intelligence
agency at the time of the alleged offense. %~
an t ¢
must so notify the government's attorney in
writing within the time provided for filing a
pretrial motion, or at any later time the court
directs. The defendant must also file a copy
of the notice with the clerk. The copy filed

with the clerk must be under seal if the notice

identifies a federal intelligence agency under
whose authority the defendant claims to have
acted.

Contents. The notice must contain the
following information:

2)

(A) the law-enforcement agency or federal
intelligence agency involved;

agency membe

the “n whose behalf the defendant
claims to have acted; and

(B)

(C) the time during which the defendant
claims to have acted with public

authority.

(3) Response to Notice. The govemmen(s>/Q
attorney must serve a written response on the

defendant or the defendant's attorney within
10 days after receiving the defendant's
notice, but no later than 20 days before trial.
The response must admit or deny that the
defendant exercised the public authority
identified in the defendant's notice.

JC[Cn!CS *0 C‘r:"'-‘-ﬁcl
e tain sriginel.

(@ LaCJ .

198 The SSC suggests that the Advisory Committee consider making the notice requirements in 12 1, 12.2, and 12 3 more

uniform. See fn. 104.
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(2) Disclosure of Witnesses. At the time that the
Government serves its response to the notice or
thereafter, but in no event less than twenty days
before trial, the attorney for the Government may
serve upon the defendant or the defendant's attorney
a written demand for the names and addresses of the
witnesses, if any, upon whom the defendant intends
to rely in establishing the defense identified in the
notice. Within seven days after receiving the
Government's demand, the defendant shall serve
upon the attorney for the Government a written
statement of the names and addresses of any such
witnesses. Within seven days after receiving the
defendant's written statement, the attorney for the
Government shall serve upon the defendant or the
defendant's attorney a written statement of the names
and addresses of the witnesses, if any, upon whom
the Government intends to rely in opposing the
defense identified in the notice.

(4) Disclosing Witnesses.

(A) Government's Demand. The
governmen{giattorney may demand in
writing that the defendant disclose the
names and addresses of any witnesses
the defendant intends to rely on to
establish a public-authority defense. The
governmenfsfattorney may serve the
demand when the government serves its
response to the defendant’s notice under
Rule 12.3(a)(1), or later, but must serve
the notice no later than 20 days before
trial.

(B) Defendant's Response. Within 7 days

after receiving the governmen

demand, the defendant must serve on

the government's attorney a written

statement of the names and addresses of
the witnesses.

(C) Government's Reply. Within 7 days after

receiving the defendant's statement, the

govemmen@'gtTomey must serve on the

defendant or the defendant's attorney a

written statement of the names and

addresses of any witnesses the
government intends to rely on to oppose
the defendant's public-authority defense.

(3) Additional Time. If good cause is shown, the
court may allow a party additional time to comply
with any obligation imposed by this rule.

(5) Additional Time. The court may for good
cause allow a party additional time to comply
with this rule.

(b) Continuing duty to disclose. If, prior to or during
trial, a party learns of any additional witness whose
identity, if known, should have been included in the
written statement furnished under subdivision (a)(2) of
this rule, that party shall promptly notify in writing the
other party or the other party's attorney of the name
and address of any such witness.

(b) Continuing Duty to Disclose. Both the
governmenigiattorney and the defendant or the
defendant's attorney must promptly disclose in
writing to the other party the name and address of

any additional witness if:

(1) the disclosing party learns of the witness
before or during trial; and

(2) the witness's identity should have been
disclosed under Rule 12.3(a)(2) if the
disclosing party had earlier known it.
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(c) Failure to comply. If a party fails to comply with
the requirements of this rule, the court may exclude the
testimony of any undisclosed witness offered in
support of or in opposition to the defense, or enter
such other order as it deems Jjust under the
circumstances.'* This rule shall not limit the right of
the defendant to testify.

(©

Failure to Comply. ifa party fails to comply
with this rule, the court may exclude the
testimony of any undisclosed witness regarding
the public-authority defense. This rule does not
limit the defendant's right to testify.

(d) Protective procedures unaffected. This rule shall
be in addition to and not supersede the authority of the
court to issue appropriate protective orders, or the
authority of the court to order that any pleading be
filed under seal.

(d)

Protective Procedures Unaffected. This rule
does not limit the court's authority to issue
appropriate protective orders or to order that any
pleading be sealed.

(e) Inadmissibility of withdrawn defense based
upon public authority. Evidence of an intention as to
which notice was given under subdivision (a), later
withdrawn, is not, in any civil or criminal proceeding,

admissi gainst the person who gave notice of the
intention. J

(e)

Withdrawal Not Admissible. If the defendant
gives notice of a public-authority defense under
Rule 12.3(a) and later withdraws that notice,
evidence of the defendant's intended defense is
not admissible ageai In any civil
or criminal proceeding

' The SSC deleted the following language “or enter such other order as 1t deems just under the circumstances” from the
restyled version because it seems unnecessary, and because deleting it makes this subdivision consistent with the

parallel provisions in Rules 12.1(d) and 12.2(d)
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Rule 13. Trial Together of Indictments or
Informations

Rule 13. Joint Trial of Separate Cases

The court may order two or more indictments or
informations or both to be tried together if the offenses,
and the defendants if there is more than one, could have
been joined in a single indictment or information. The
procedure shall be the same as if the prosecution were ’{

The court may order that separate cases be tried together
if all offenses and all defendants could have been joined
in a single indictment or information. The govermment__|

a single indictment or information.

Conseldeted case must vhd~ be trected as
£ i) were prosccted L based] wader Lon ]

under such single indictment or information.

Rule 14. Relief from Prejudicial Joinder /

Rule 14. Relief from Prejudicial Joinder

If it appears that a defendant or the govephment is
prejudiced by a joinder of offenses or o defendants in an
indictment or information or by such jginder for trial
together, the court may order an elecyfon or'' separate
trials of counts, grant a severance of/ defendants or
provide whatever other relief justie requires. In ruling
on a motion by a defendant for séverance the court may
order the attorney for the govephment to deliver to the
court for inspection 1 camer, any statements or
confessions''! made by the defendants which the
government intends to intpbduce in evidence at the trial.

(a) Relief. If the joinder of offenses or defendants in an
indictment, an information, or a consolidation for
trial appears to prejudice the defendant or the
government, the court may order separate trials of
counts, sever the defendants' trials, or provide any
other relief that justice requires.

(b) Defendants' Statements. Before ruling on a

defendant's motion to sever, the court may order the

govemmen@ﬁ'ﬁomey to deliver to the court for in
camera inspection any of the defendants' statements
that the government intends to use as evidence,

7—Z~L Case mus+ Fhea ét frcG‘/“eJ as ;£ 4 were Eauccﬂ

on o Vadiet me ot

S;nj,e

" Professor Saltzburg says deletion of an election or is OK.

or ‘A armc'}.oa,

""" Professor Saltzburg says deletion of or confessions 1s OK; the phrase is included in the word statements.
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Rule 15. Depositions

Rule 15. Depositions \

(a) When Taken. Whenever due to exceptional
circumstances of the case it is in the interest of justice
that the testimony of a prospective witness of a party be
taken and preserved for use at trial, the court may upon
motion of such party and notice to the parties order that
testimony of such witness be taken by deposition and that
any designated book paper, document, record, recording,
or other material not privileged, be produced at the same
time and place. If a witness is detained pursuant to
section 3144 of title 18, United States Code, the court on
written motion of the witness and upon notice to the
parties may direct the witness' deposition be taken. After

the deposition has been subscribed the court may
discharge the witness. /‘/
xr aqgret Witk (afent TO use a more
fnclusive term (Paurey® fusgests “reco. k")

Butr cm not Sure rhat etherr +€s

N ere
Clocuments vs, records) - Cleacly =
. ”glf:{-’b'ﬁﬁ
er lesc aclusioe

3+ored [alormadion coeeced ? @

(a) When Taken.

(1) In General. To preserve testimony foX trial, the
court may in exceptional circumstanceorder
that ia-the-interests-ofustiee a party's
prospective witness be deposed. The party
seeking the deposition must file a motion and
notify the other parties. The court may then
order the deposition to be taken and also
require the deponent to produce at the

deposition any designated unprivileged
or materials.
f'CCorJJ
ial Witness. A witness who is

(2) Detained Mater

detained under 18 U.S.C. § 3144 may request
to be deposed by filing a written motion and
giving notice to the parties. The court may then
order that the deposition be taken and may
discharge the witness after the witness has
signed the deposition transcript under oath''2.

(b) Notice of Taking. The party at whose instance a
deposition is to be taken shall give to every party
reasonable written notice of the time and place for taking
the deposition. The notice shall state the name and
address of each person to be examined. On motion ofa
party upon whom the notice is served, the court for cause
shown may extend or shorten the time or change the
place for taking the deposition. The officer having
custody of a defendant shall be notified of the time and
place set for the examination and shall, unless the
defendant waives in writing the right to be present,
produce the defendant at the examination and keep the
defendant in the presence of the witness during the
examination, unless, after being warned by the court that
disruptive conduct will cause the defendant's removal
from the place of the taking of the deposition, the
defendant persists in conduct which is such as to Jjustify
exclusion from that place. A defendant not in custody
shall have the right to be present at the examination upon
request subject to such terms as may be fixed by the
court, but a failure, absent good cause shown, to appear
after notice and tender of expenses in accordance with
subdivision (c) of this rule shall constitute a waiver of
that right and of any objection to the taking and use of
the deposition based upon that right.

b) Notice.

(1) In General. A party seeking to take a
deposition must notify every other party in
writing of the deposition's date and location.
The notice must state the name and address of
each deponent. If requested by a party
receiving the notice, the court for good cause
may change the deposition's date or location.

(2) To the Custodial Officer. The party seeking to
take the deposition must also notify the officer
who has custody of the defendant of the

scheduled date and location,

Ca)(l) A (orﬁ may move Fhat a

frospectsc wituass be deovo.te& ia order
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"2 Professor Saltzburg recommends signed under oath.
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Does new Structure allow exclusion (¢) Defendant's Presence.'"”
ot d(:thdanf ab indls frr f'r‘;‘*:nj

'n disruptioe donduct C pechaps Aisplayed (1) Defendant in Custody. The officer who has
: - e:‘:“e( soce ed‘.__s) Dhen custody of the defendant must produce the
“ ¢ ™~ defendant at the deposition and keep the

; e €existing lan~ be exclags, . ; .
T 5 s 7 “iien defendant in the witness's presence during the

¥or discuptive Conduct would secm examination, unless the defendant:

teo orr// Dn’y *s the Continged

g Ssence f a Kefendant v @ (A) waives in writing the right to be present;
or

(B) persists in disruptive conduct justifying
exclusion after the court has warned the
defendant that disruptive conduct will
result in the defendant's exclusion.

(2) Defendant Not in Custody. A defendant who is

not in custody has the right upon request to be
Aed present at the deposition, fubject to
as geovided i~ i If the \

(a) belsw government tenders the defendant's expenses
but the defendant still fails to appear
defendant — absent good cause —

@ the right to appear and to object to the
Chonge in Subslance deposition or its use.

(c) Payment of Expenses. Whenever a deposition is (d) /Expenses. If the deposition was requested by the
taken at the instance of the government, or whenever a government or by a defendant who is unable to bear
deposition is taken at the instance of a defendant who is the deposition expenses, the court may order the
unable to bear the expenses of the taking of the government to pay:

deposition, the court may direct that the expense of travel
and subsistence of the defendant and the defendant's
attorney for attendance at the deposition and the cost
the transcript of the deposition shall be paid by th
government.

(1) the travel and subsistence expenses of the
defendant and the defendant's attorney to
attend the deposition, and

(2) the deposition transcript costs.

.SCCMS ?fQGACf ""\-G—@ Tk'-s ;.x (fbbab\/y net o mq+c'_'.q_!
€xisding |a A M .
5 ngLage CL\.a ng e, Bt docu either rl\ro.r. ~g
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3 Rule 15(b) involves notice. The subject of a defendant's right to be present should be the subject of a separate
subdivision: Rule 15(c).
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(d) How Taken. Subject to such additional conditions as
the court shall provide, a deposition shall be taken and
filed in the manner provided in civil actions except as
otherwise provided in these rules, provided that (1) in no
event shall a deposition be taken of a party defendant
without that defendant's consent, and (2) the scope and
manner of examination and cross-examination shall be
such as would be allowed in the trial itself. The
government shall make available to the defendant or the
defendant's counsel for examination and use at the taking
of the deposition any statement of the witness being
deposed which is in the possession of the government
and to which the defendant would be entitled at the trial.

() How Taken. Unless a rule or a court order provides
otherwise, a deposition must be taken and filed in
the same manner as a deposition in a civilzactm,
with the following differences: Cas

(1) A defendant may not be deposed without that
defendant's consent.

(2) The scope and manner of the deposition

examination and cross-examination must be the

same as would be allowed during trial.

(3) The government must provide to the defendant

or the defendant's attorney, for use at the

deposition, any statement of the deponent in
the government's possession to which the
defendant would be entitled at trial.

(e) Use. At the trial or upon any hearing, a part or all of
a deposition, so far as otherwise admissible under the
rules of evidence, may be used as substantive evidence if
the witness is unavailable, as unavailability is defined in
Rule 804(a) of the Federal Rules of Evidence, or the
witness gives testimony at the trial or hearing
inconsistent with that witness' deposition. Any deposition
may also be used by any party for the purpose of
contradicting or impeaching the testimony of the
deponent as a witness. If only a part of a deposition is
offered in evidence by a party, an adverse party may

tequire the offering of all of it which is relevant to the

part offered and any party may offer other parts.

e

() Use.

(1) Substantive Evidence. A party may use as
substantive evidence at a trial or hearing all or
part of a deposition admissible under the
Federal Rules of Evidence if:

(A) the witness is unavailable as defined in
Federal Rule of Evidence 804(a); or

(B) the witness testifies inconsistently with the
deposition at the trial or hearing.
(2) Impeachment Evidence. A party may use a
deposition to impeach the deponent.

(3

Parts of a Deposition. If a party offers only a
part of a deposition, an adverse party may
require the first party to offer other relevant
parts, and any other party may offer other
parts.

", ]
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(f) Objections to Deposition Testimony. Objections to (8) Objections. A party who objects to deposition
deposition testimony or evidence or parts thereof and the testimony or evidence must state the grounds for the
grounds for the objection shall be stated at the time of the objection during the deposition.

taking of the deposition.

(2) Deposition by Agreement Not Precluded. Nothing [ (h)/Agreed Depositions Permitted. The parties may
in this rule shall preclude the taking of a deposition, take and use a deposition as the court permits, By
orally or upon written questions, or the use of a agreemen i Hi ither

deposition, by agreement of the parties with the consey orally or on written questions. @

of the court.
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Rule 16. Discovery and Inspection

Rule 16. Discovery and Inspection

(a) Governmental Disclosure of Evidence.
(1) Information Subject to Disclosure.

(A) Statement of Defendant. Upon request of a
defendant the government must disclose to the
defendant and make available for inspection, copying,
or photographing: any relevant written or recorded
statements made by the defendant, or copies thereof,
within the possession, custody, or control of the
government, the existence of which is known, or by the
exercise of due diligence may become known, to the
attorney for the government; that portion of any written
record containing the substance of any relevant oral
statement made by the defendant whether before or
after arrest in response to interrogation by any person
then known to the defendant to be a government agent;
and recorded testimony of the defendant before a grand
jury which relates to the offense charged. The
government must also disclose to the defendant the
substance of any other relevant oral statement made by
the defendant whether before or after arrest in response
to interrogation by any person then known by the
defendant to be a government agent if the government
intends to use that statement at trial. Upon request of a
defendant which is an organization such as a
corporation, partnership, association, or labor union,
the government must disclose to the defendant any of
the foregoing statements made by a person who the
government contends (1) was, at the time of making the
statement, so situated as a director, officer, employee or
agent as to have been able legally to bind the defendant
in respect to the subject of the statement, or (2) was, at
the time of the offense, personally involved in the
alleged conduct constituting the offense and so situated
as a director, officer, employee, or agent as to have
been able legally to bind the defendant in respect to that
alleged conduct in which the person was involved.

(a) Government's Disclosure. re
non W

(1) Disclosable Information.

(A) A Defendant's Oral Statemekt. The
government must disclose tolthe defendant
the substance of any relevantjeral—@
statement made by the defendant, before
or after arrest, in response to interrogation
by a person the defendant knew was a
government agent if the government

R~y diffceen " intends to use the statement at trial.
£ o

government must also disclose to the
defendant, and make available for
inspection, copying, or photographing, all
of the following:

(1) any relevant written or recorded
statement by the defendant if:

(a) the statement is within the
government's possession,
custody, or control; and

(b) the governments ttorney

knows — or through due

diligence could know — that the
statement exists;

(ii) the portion of any written record
containing the substance of any
@elevant eratStatement made before or
after arrest if the defendant made the
statement in response to interrogation

by a person the defendant knew was a
government agent; and

(iii) the defendant's recorded testimony
before a grand jury relating to the
charged offense.
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(C) Organizations{ Defendant. If the
defendant is an}entitv-sueh-asa—

laborunieff, the government must disclose
to the defendant any statement described
in Rule 16(a)(1)(A) and (B) if the
government contends that the person
making the statement:

<
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(a) was legally able to bind the
Phe cubject of the defendant regarding ¢hat—
——statement because of that
person's position as the
defendant's director, officer,
employee, or agent; or

G
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(b

was personally involved in the
alleged conductindestyirfg the
offense and was legally able to
bind the defendant regarding that
conduct because of that person's
position as the defendant's
director, officer, employee, or
agent.

(B) Defendant's Prior Record. Upon request of the\
defendant, the government shall furnish to the

defendant such copy of the defendant's prior criminal
record, if any, as is within the possession, custody, or
control of the government, the existence of which is
known, or by the exercise of due diligence may become
known, to the attorney for the government.

(D) Defendant's Prior Record. Upon request,
the government must furnish a defendant
with a copy of that defendant's prior
criminal record that is within the
government's possession, custody, or
control if the government'
knows/— or through due diligence coul
know, at the record exists.

(C) Documents and Tangible Objects. Upon request
of the defendant the government shall permit the
defendant to inspect and copy or photograph books,
papers, documents, photographs, tangible objects,
buildings or places, or copies or portions thereof, which
are within the possession, custody or control of the
government, and which are material to the preparation
of the defendant's defense or are intended for use by the
government as evidence in chief at the trial, or were
obtained from or belong to the defendant.

€
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(EY Documents and Objects. At the , and &

defendant's request, the governghent must
permit the defendant to inspect copygor
photograph documen tangible
objects, buildings, or places(or copies or -
portions of any of these items) if:

(i) the item is within the government's
possession, custody, or control;

(ii) the item is material to the preparation
of the defendant's defense, or the

government intends to usit—hj_itg at
trial; or

to the defendant.

(iii) the item was obtained from or belon?
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(D) Reports of Examinations and Tests. Upon
request of a defendant the government shall permit the
defendant to inspect and copy or photograph any
results or reports of physical or mental examinations,
and of scientific tests or experiments, or copies thereof,
which are within the possession, custody, or control of
the government, the existence of which is known, or by
the exercise of due diligence may become known, to
the attorney for the government, and which are material
to the preparation of the defense or are intended for use
by the government as evidence in chief at the trial,

T ha r::ﬂle} versism eapands ‘Copeaian
Ck'.:f" bl Amt uie at trial 1 €45, rebuttal,

PR e . .
Thit 3 G5 ubshant w1 FS ¢

(F) Reports of Examuindfions and Tests. Upon
request, the governrhent must permit a
defendant to inspect] copy,for photograph
the results or reports of any physical or
mental examination and of any scientific
test or experiment if:

(i) the item is within government's
possession, custody, or control;

(ii) the government's attorney knows — or
through due diligence could know —
that the item exists; and

(iii) the item is material to the preparation
of the defendant's defense, or the

C ba—e Case-in-c ke

government 1mtends to usem at
trial,

(E) Expert Witnesses. At the defendant's request, the
government shall disclose to the defendant a written
summary of testimony the government intends to use
under Rules 702, 703, or 705 of the Federal Rules of

n°+ (ﬂrgﬂfl

(G) Expert Testimony. Upon request, the _#o
government must give, efendant a
written summary of any testimony the
government intends to use in_its£€ase-in-

Rules 6, 12(i) and 26.2, and subdivision (a)(1)(A) of this
rule, these rules do not relate to discovery or inspection
of recorded proceedings of a grand jury.

Evidence during its case in chief at trial, This summary [wit® chief at trial @fider Federal Rules of
must describe the witnesses' opinions, the bases and the g3 (") Evidence 702, 703, or 705. The summary
reasons therefor, and the witnesses' qualifications. must describe the witness's opinions, the
bases and reasons for these opinions, and
the witness's qualifications.
(2) Information Not Subject to Disclosure. Except as (2) Nondisclosable Information. Except as Rule
provided in paragraphs (A), (B), (D), and (E) of 16(a)(1) provides otherwise, this rule does not
subdivision (a)(1), this rule does not authorize the authorize the discovery of reports, memoranda,
discovery or inspection of reports, memoranda, or other or other internal government documents made
internal government documents made by the attorney for by the governmen attorney or other
the government or other government agents in government agent in connection with the case's
connection with the investigation or prosecution of the investigation or prosecution.,
case. Nor does the rule authorize the discovery or
inspection of statements made by government witnesses
or prospective government witnesses except as provided
in 18 U.S.C. § 3500. %
(3) Grand Jury Transcripts. Except as provided in (3) Grand Jury Transcripts. Except as Rules 6,

12(i), 16(a)(1)(A), and 26.2 provide otherwise,
this rule does not apply to the discovery or
inspection of a grand jury's recorded
proceedings.

[(4) Failure to Call Witness.| (Deleted Dec. 12, 1975)

*_I_,. Seems to  me that we adend 'R....\e(q)(OCE) f_au uell ag (<),(D>) (F);o—(é)
to Surcrcealt the Tencks Aot s r.'s\d' _? @
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reveat any use, Uhethar by ameadmecar of iwtiepretation , £ Rule (¢ #»
SCateace shoolol be Caroresd
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" On Professor Saltzburg's recommendation, the SSC deleted this sentence from the restyled vegén I+ ae ¢ kong @
15 iateaded some languose ¢ ould e included. Moweuss, yince rhe exining Rufe 16
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(b) The Defendant's Disclosure of Evidence.

(1) Information Subject to Disclosure.
(A) Documents and Tangible Objects. If the defendant
requests disclosure under subdivision (@)}(1X(C) or (D) of
this rule, upon compliance with such request by the
government, the defendant, on request of the
government, shall permit the government to inspect and
copy or photograph books, papers, documents,
photographs, tangible objects, or copies or portions
thereof, which are within the possession, custody, or
control of the defendant and which the defendant intends
to introduce as evidence in chief at the trial.

ey agree with the gos T +hat
1istng all vhe tems Cbooks,

215 p hotes, ete) s necded -—
batr L would do 'I'La'/' .
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(b) Defendant's Disclosure)
(1) Disclosable Information.

(A) Documents and Objects| If the defendant
tequests the government to disclose
information under Rule 16(a)(1 XE) and
the government complies, then the
government may request the defendant to
disclosg)strier information. Upon
request, the defendant must permit the
government to inspect, copy, or
photograph any book, paper, document,
tangible object, or copy or portion of any
of these items, if*

&

Cor ffsfbﬁJ""

(i) the item is within the defendant's
possession, custody, or control; and

(ii) the defendant intends to use the item at
trial.

(B) Reports of Examinations and Tests. If the
defendant requests disclosure under subdivision @(1)(C)
or (D) of this rule, upon compliance with such request by
the government, the defendant, on request of the
government, shall permit the government to inspect and
copy or photograph any results or reports of physical or
mental examinations and of scientific tests or
experiments made in connection with the particular case,
or copies thereof, within the possession or control of the
defendant, which the defendant intends to introduce as
evidence in chief at the trial or which were prepared by a
witness whom the defendant intends to call at the trial
when the results or reports related to that witness'
testimony.

(B) Reports of Examinations and Tests. If the
defendant requests the government to
disclose information under Rule
16(a)(1)(F), and the government complies,
then the government may request the
defendant to disclose similar information.
Upon request, the defendant must permit
the government to inspect, copy, or
photograph the results or reports of any
physical or mental examination and of any
scientific test or experiment if:

(i) the item is within the defendant's
possession, custody, or control; and

(ii) the defendant intends to use the item at
trial, or intends to call the witness who
prepared the report and the report
relates to the witness's testimony.'"*

"> 1'd favor combining (A) and (B). The wording of (B) is 1dentical to (A) except for the heading and the last four lines. —

Al

JFS. IJ /:/<e f-o "l‘f’ Yoo,
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(O) Expert Witnesses. If the defendant requests (C) Expert Testimony. If the defendant

disclosure under subdivision (a)(1)(E) of this rule and the requests the government to disclose
government complies, the defendant, at the government's information under Rule 16(a)( 1)XG), and
request, must disclose to the government a written the government complies, then the
summary of testimony the defendant intends to use under government may request the defendant to
Rules 702, 703 and 705 of the Federal Rules of Evidence disclose similar information. Upon

as evidence at trial. This summary must describe the request, the defendant must give the
opinions of the witnesses, the bases and reasons therefor, government a written summary of any
and the witnesses' qualifications. testimony the defendant intends to use as

evidence at trial under Federal Rules of
Evidence 702, 703, or 705. The summary
must describe the witness's opinions, the
bases and reasons for these opinions, and
the witness's qualifications.

(2) Information Not Subject To Disclosure. Except as (2) Nendisclosable Information/" Except fi

to scientific or medical reports, this subdivision does not cientif] ical reports,(Rule 16(b)(1)
authorize the discovery or inspection of reports, does not authorize discovery or inspection of
memoranda, or other internal defense documents made the following:

by the defendant, or the defendant's attorneys or agents
in connection with the investigation or defense of the
case, or of statements made by the defendant, or by
government or defense witnesses, or by prospective
government or defense witnesses, to the defendant,
defendant's agents or attorneys.

(A) reports, memoranda, or other documents
made by the defendant, or the defendant's
attorney or agent, during the case's

e investigation or defense; or

(B) a statement made to the defendant, or the
defendant's attorney or agent, by:
Salt2 Lb_fj ““‘5 sesty thet 1he ws<x O"#

"5cieat €IC and neediCa] reports ig +?°_, (i) the defendant;
ar.€
racrow , Since all €xpest Sumo™~ Y .. .
ace subjeet v divelogare < 3 L9% (ii) a government or defense witness; or

nrhis rule does nre

1] Tag 4
rha fellowing Adiselos< a™

regeire a oefenda st +o (iii) a prospective government or defense
othar Jaferimotion ™ witness.

I(3) Failure to Call Witness.] (Deleted Dec. 12, 1975)

(¢) Continuing Duty to Disclose. If, prior to or during (c) Continuing Duty to Disclose. A party who
trial, a party discovers additional evidence or material discovers additional fvidence or materiabbefore or
previously requested or ordered, which is subject to during-trial must promptly disclose its existence to
discovery or inspection under this rule, such party shall e other parties, their attorneys, or the court if:
promptly notify the other party or that other party's
attorney or the court of the existence of the additional (1) the evidence or material may be discovered or
evidence or material. Ig il cepetdise ? inspected under this rule; and
Sal+2 burg Sugsesis no,
(2) another party previously requested, or the court
ordered, its production.

(p\u:mﬂ"-‘-" - The o'\\" ;+ems +he ope{f«Ja.-*h DS
required to iiclors are those [tems

.. [ rabl uv\.¢0¢ Rhl—c ’L(L‘)Cl). <
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"6 The SSC recommends that Rule 16(b)(2) be shortened to the following: “Except for the thiags discoverable under Rule T = | .
. . ; o YArs one,
16(b)(1), a defendant is not required to disclose any other information. @
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(d) Regulation of Discovery.
(1) Protective and Modifying Orders. Upon a
sufficient showing the court may at any time order that
the discovery or inspection be denied, restricted, or
deferred, or make such other order as is appropriate.
Upon motion by a party, the court may permit the party
to make such showing, in whole or in part, in the form
of a written statement to be inspected by the judge
alone. If the court enters an order granting relief
following such an ex parte showing, the entire text of
the party's statement shall be sealed and preserved in
the records of the court to be made available to the
appellate court in the event of an appeal.

(d) Regulating Discdvery.

(1) Protective and Modifying Orders. At any time
the court madeny, restrict, or
defer discovery or inspection, or grant other
appropriate relief. The court may permit a party
to show good cause by a written statement that
the court will inspect ex parte. If relief is
granted, the court must preserve the entire text
of the party's statement under seal in the court's
records it%-ease-an appeal occurs.

*he cvtﬂ"_@

(2) Failure To Comply With a Request. If at any
time during the course of proceedings it is brought to
the attention of the court that a party has failed to
comply with this rule, the court may order such party to
permit the discovery or inspection, grant a continuance,
or prohibit the party from introducing evidence not
disclosed, or it may enter such other order as it deems
Just under the circumstances. The court may specify the
time, place and manner of making the discovery and
inspection and may prescribe such terms and conditions
as are just.

(2) Failure to Comply. 1f a party fails to comply
with Rule 16, the court may:

(A) order the disobedient party to permit the
discovery or inspection; specify its time,
place, and manner; and prescribe other just
terms and conditions;

(B) grant a continuance;

(C) prohibit the disobedient party from
introducing the undisclosed evidence; or

(D) enter any other order that is just under the
circumstances.

(e) Alibi Witnesses. Discovery of alibi witnesses is
governed by Rule 12.1."7

""" The SSC deleted this section because it's duplicative of Rule 12.1 Professor Saltzburg concurred.
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Rule 17. Subpoena

Rule 17. Subpoena

(a) For Attendance of Witnesses; Form; Issuance. A
subpoena shall be issued by the clerk under the seal of
the court. It shall state the name of the court and the title,
if any, of the proceeding, and shall command each
person to whom it is directed''® to attend and give
testimony at the time and place specified therein. The
clerk shall issue a subpoena, signed and sealed but
otherwise in blank to a party requesting it, who shall fill
in the blanks before it is served. A subpoena shall be
issued by a United States magistrate judge in a
proceeding before that magistrate judge, but it need not
be under the seal of the court.

.

-‘:nnlor the courtwseeal Thnns‘ubpoena mus

1<
(a) Witness's Attendance.

buoana
JUOpOoCHt:

state ourt's name and the title of the proceeding;
and ommand the witness to attend and testify
at the time and place the subpoena specifies. The
clerk must issue a blank subpoena — signed and
sealed — to the party requesting it and that party
must fill in the blanks before the subpoena is served.
When a magistrate judge issues a subpoena in a
proceeding before the magistrate judge, the
subpoena need not contain the court's seal.

(b) Defendants Unable to Pay. The court shall order at
any time that a subpoena be issued for service on a
named witness upon an ex parte application of a
defendant upon a satisfactory showing that the defendant
is financially unable to pay the fees of the witness and
that the presence of the witness is necessary to an
adequate defense. If the court orders the subpoena to be
issued, the costs incurred by the process and the fees of
the witness so subpoenaed shall be paid in the same
manner in which similar costs and fees are paid in case of
a witness subpoenaed in behalf of the government.

(b) Defendant Unable to Pay. Upon a defendant's ex
parte application, the court must order that a
subpoena be issued for a named witness if the
defendant shows an inability to pay the witness's
fees and the necessity of the witness's presence for
an adequate defense. If the court orders a subpoena
to be issued, the process costs and witness fees will
be paid in the same manner as those paid for

witnesses the government subpoenas.

(¢) For Production of Documentary Evidence and of
Objects. A subpoena may also command the person to
whom it is directed to produce the books, papers,
documents or other objects designated therein. The court
on motion made promptly may quash or modify the
subpoena if compliance would be unreasonable or
oppressive.'” The court may direct that books, papers,
documents or objects designated in the subpoena be
produced before the court at a time prior to the trial or
prior to the time when they are to be offered in evidence
and may upon their production permit the books papers,
documents or objects or portions thereof to be inspected

by the parties and their attorneys. /

(¢) Producing Documents and Objects.

(1) A subpoena may order the witness to produce
any@acumenDor other object the subpoena
designates. The court may direct the witness to
produce the designated items in court before
trial or before they are to be offered in
evidence. When the items arrive, the court may
permit the parties and their attorneys to inspect

TSN Gl or part 06 (B9

(2) On motion made promptly, the court may
quash or modify the subpoena if compliance
would be unreasonable.

/
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"% Professor Saltzburg approved substituting witness for each person to whom it 1s directed

""" Professor Saltzburg approved deleting or oppressive
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(d) Service. A subpoena may be served by the marshal,
by a deputy marshal or by any other person who is not a
party and who is not less than 18 years of age. Service of
a subpoena shall be made by delivering a copy thereof to
the person named and by tendering to that person the fee
for 1 day's attendance and the mileage allowed by law.
Fees and mileage need not be tendered to the witness
upon service of a subpoena issued in behalf of the United
States or an officer or agency thereof.

(d) Service. A marshal, deputy marshal, or any
nonparty who is at least 18 years old may serve a
subpoena. The server must deliver a copy of the
subpoena to the witness and must tender to the
witness one day's witness-attendance fee and the
legal mileage allowance. The server need not tender
the attendance fee or mileage allowance when the
United States, a federal officer, or a federal agency
has requested the subpoena.

(e) Place of Service.
(1) In United States. A subpoena requiring the
attendance of a witness at a hearing or trial may be
served at any place within the United States.

(2) Abroad. A subpoena directed to a witness in a
foreign country shall issue under the circumstances and
in the manner and be served as provided in Title 28,
U.S.C, § 1783.

(e) Place of Service.

(1) In the United States. A subpoena requiring a
witness to attend a hearing or trial may be
served at any place within the United States.

() For Taking Depositions; Place of Examination.

(1) Issuance. An order to take a deposition authorizes
the issuance by the clerk of the court for the district in
which the deposition is to be taken of subpoenas for the
persons named or described therein.

(2) Place. The witness whose deposition is to be taken
may be required by subpoena to attend at any place
designated by the trial court, taking into account the
convenience of the witness and the parties.

() Deposition Subpoena.

(1) Issuance. A court order to take a deposition
authorizes the clerk in the district where the
deposition is to be taken to issue a subpoena
for any witness named or described in the
order.

(2) Place. After considering the convenience of the

witness and the parties, the court may order —

and the subpoena may require — the deponent
to appear anywhere the court designates.

(g) Contempt. Failure by any person wigfout adequate
excuse to obey a subpoena served upgef that person may
be deemed a contempt of the court fom which the
subpoena issued or of the court £6r the district in which it
issued if it was issued by a Upfted States magistrate
Jjudge.

(8) Contempt. The district court may hold in contempt
a witness who, without adequate excuse, disobeys a
subpoena issued by that court or by a magistrate
Judge of that district.

(h) Information NotSubject to Subpoena. Statements
made by witnesses 6r prospective witnesses may not be
subpoenaed fropr'the government or the defendant under
this rule but siall be subject to production only in /

(h) Information Not Subject to a Subpoena. No party
may subpoena a statement of a witness or a
prospective witness under this rule. Rule 26.2
governs the production of those statements.

accordanceAvith the provisions of Rule 26.2.
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Rule 17.1 Pretrial Conference \ Rule 17.1. Pretrial Conference

At any time after the filing of the indictment or \ On its own, or on a party's motion, the court may hold
information'*' the court upon motion of any party or gne or more pretrial conferences to promote a fair and
upon its own motion may order one or more conferences peditious trial. When a conference ends, the court must
to consider such matters as will promote a fair and pr
expeditious trial. At the conclusion of a conference the

the conference. The government may not use any

court shall prepare and file a memorandum of the matters | statem¥nt'?? made during the conference by the

agreed upon. No admissions made by the defendant or defendarX or the defendant's attorney unless it is in

the defendant's attorney at the conference shall be used writing and\signed by the defendant and the defendant's
against the defendant unless the admissions are reduced attorney. Theé\court may not hold a pretrial conference if
to writing and signed by the defendant and the the defendant iy unrepresented.'?

defendant's attorney. This rule shall not be invoked in the
case of a defendant who is not represented by counsel.

V. VENUE Titl\V. Venue
Rule 18. Place of Prosecution and Trial Rule 18. Place of Prosecuti\{n and Trial
A\

Except as otherwise permitted by statute or by these /[mgss a statute or these rules p\lll‘lit otherwisgnthe
rules, the prosecution shall be had in a district in which government must prosecute an olfense n the district in
the offense was committed. The court shall fix the plac which the offense was committed \The court must fix the
of trial within the district with due regard to the place of trial within the district with due regard for the
convenience of the defendant and the witnesses and'the convenience of the defendant and the witnesseﬁﬁa—tﬁs
prompt administration of justice. prompt administration of justice.

/
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"*'" Professor Saltzburg approved deleting at any time after the Jiling of the mdictment or information.

122 Professor Saltzburg recommended this change from the word admussion.

Professor Saltzburg notes that this rule was adopted before the Supreme Court's decision in Faretta v California, which
recognized the right of self-representation. He urges that the rule be rethought substantively, and he recommends that

self-represented defendants be allowed to attend pre onferences If the Advisory Committee agrees, the rule's last
sentence should be deleted. I asrec RFr
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Rule 19. Rescinded.

Rule 19. [Rescinded.]|

seekl 2]

Rule 20. Transfer From the District for Plea and
Sentence

Rule 20. Transfer
Sentence

for Plea and

(a) Indictment or Information Pending. A defendant
arrested, held, or present in a district other than that in
which an indictment or information is pending against
that defendant may state in writing a wish to plead guilty
or nolo contendere, to waive trial in the district in which
the indictment or information is pending, and to consent
to disposition of the case in the district in which that
defendant was arrested, held, or present, subject to the
approval of the United States attorney for each district.
Upon receipt of the defendant's statement and of the
written approval of the United States attorneys, the clerk
of the court in which the indictment or information is
pending shall transmit the papers in the proceeding or
certified copies thereof to the clerk of the court for the
district in which the defendant is arrested, held, or
present, and the prosecution shall continue in that
district.

(a) Indictment or Information Pending.

(1) Consent to Transfer. A defendant who is
arrested, held, or present in a district other than
the one where an indictment or information is
pending may consent to the transfer of the
proceeding to the transferee district, where the
prosecution will continue if:

(A) the defendant states in writing a wish to
plead guilty or nolo contendere and to @
waive trial in the district where the
indictment or information is pending,
consents in writing to the court's disposing
of the case in the transferee district, and
files the statement in the transferee
district'**; and

P\J

(B) the United States attorneys for both

districts approve the transfer in writing.
(2) Clerk's Duties. After receiving the defendant's
statement and the required approvals,'?® the
clerk where the indictment or information is
pending must send the file, or a certified copy,
to the clerk in the transferee district.

/
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" Adding and files the statement wn the transferee district makes this rule parallel to Rule 20(b)(1)(A).

¥ The SSC added this introductory language (Affer receiving the defendant's statement and the required approvals) 1o
show when the clerk must act. The existing rule says upon receipt.
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(b) Indictment or Information Not Pending. A
defendant arrested, held, or present, in a district other
than the district in which a complaint is pending against
that defendant may state in writing a wish to plead guilty
or nolo contendere, to waive venue and trial in the
district in which the warrant was issued, and to consent
to disposition of the case in the district in which that
defendant was arrested, held, or present, subject to the
approval of the United States attorney for each district.
Upon filing the written waiver of venue in the district in
which the defendant is present, the prosecution may
proceed as if venue were in such district.

Ta hie- of -
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(b) Complaint Pending (No Indictment or
Information).

(1) Consent to Transfer. A defendant who is
arrested, held, or present in a district other than
the one where a complaint is pending may
waive-venue-and'? consent to the transfer of
the proceeding to the transferee district, where
the prosecution will continue if:

(A) the defendant states in writing a wish to
plead guilty or nolo contendere and to
waive trial in the district where the
warrant was issued, consents in writing to
the court's disposing of the case in the
transferee district, and files the statement
in the transferee district; and

(B) the United States attorneys for both
districts approve the transfer in writing.'?’

(2) Clerk's Duties. After receiving the defendant's
statement and the required approvals, the clerk
where the complaint is pending must send the
file, or a certified copy, to the clerk in the
transferee district.'?

(c) Effect of Not Guilty Plea. If after the proceeding
has been transferred pursuant to subdivision (a) or (b) of
this rule the defendant pleads not guilty, the clerk shall
return the papers to the court in which the prosecution
was commenced, and the proceeding shall be restored to
the docket of that court. The defendant's statement that
the defendant wishes to plead guilty or nolo contendere

(c) Effect of Not Guilty Plea. If the defendant pleads
not guilty after the case has been transferred under
Rule 20(a) or (b), the clerk must return the papers to
the court where the prosecution began, and that
court must restore the proceeding to its docket. The
government cannot use against the defendant the
statement that the defendant wished to plead guilty
or nolo contendere.

shall not be used against that defendant.

Thisc may be narrower thaa present ,“"5““'5‘ - vh
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126 Professor Saltzburg recommends deleting this language. Although existing Rule 20(b) refers to waiving venue, Rule
20(a) does not. There seems to be no reason for the lack of parallelism.

27 The SSC added the phrase in writing to make this paragraph parallel with Rule 20(a). Also, Professor Saltzburg says

this language was intended even though not explicitly stated

"2 Professor Saltzburg recommended adding this "Clerk's Duties" paragraph to Rule 20(b) and to 20(d) to make them

parallel to Rule 20(a).
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(d) Juveniles. A juvenile (as defined in 18 U.S.C. § (d) Juveniles.
5031) who is arrested, held, or present in a district other
than that in which the juvenile is alleged to have (1) Cons
committed an act in violation of a law of the United
States not punishable by death or life imprisonment may,
after having been advised by counsel and with the
approval of the court and the United States attorney for
each district, consent to be proceeded against as a
Juvenile delinquent in the district in which the Jjuvenile is
arrested, held, or present. The consent shall be given in
writing before the court but only after the court has
apprised the juvenile of the juvenile's rights, including
the right to be returned to the district in which the
Juvenile is alleged to have committed the act, and
consequences of such consent.

1S
may be

detimquerss the

digtrict where the jtrveriie is arrested, held, or
resent, if: ¢ 6/(4}..)6,.1- @

(A) the defendant meets the definition of a
juvenile under federal law;'?

(B) the alleged offense that occurred in the
other district is not punishable by death or
life imprisonment;

the Gn ar#ornfsl has cduised + ba

(C) the-deferdanthas-reeeived-an-attorney's

advige; :)"“'e-\‘llr

(D) the court has informed the defendant of

;A sect juven e T+ the defendant's rights — 1{1cludmg the right
‘fe 1o cefer ¥tk to be returned to the district where the
no + aprrercie’ L Leves.le offense occurred — and the
Non —ov ernment acty in J " e consequences of waiving those rights;
'wt'penyﬂﬂ'r sin

roceed:ny 4s « : o
f 2 wom-Criminel froc(ﬁi-tj . (E) the defendant, after receiving the court's

rhis s a e J information about rights, consents in
See 1P288.§ SN J/"% ot . —Writing to be)preseented in the transferee
,;5 district, and files the consent in the
transferee district;

(F) the United States attorneys for both
districts approve the transfer in writing;
and

(G) the transferee court enters an order
approving the transfer.

(2) Clerk's Duties. After receiving the defendant's
written consent and the required approvals, the
clerk in the district where the alleged offense
/ occurred must send the file, or a certified copy,
to the clerk in the transferee district.!*

Coneider wrarien 2uTe 20G)(2), (A)(2) ok CAY(2) coerning < lork S
é€u+‘;“ coul® be COn.fu/fpc'fca( , €9, éO(C) as follows “._. + L= c/er)g
wL-eff ,-LL fr\p’.d‘mcn-l— o7 ,‘«tcorm.al-.‘cn or co,qr/a;-.-f P en,ﬁ,‘,‘ o r Uker(

rhe allesed oFfensc vecarred must s W T so detete L A
" LN ° < Cad, A
e l) bcecawsc no k'aa(’:q, "é-) el exist . ‘ <y

"2 The SSC substituted Jederal law for the U S. Code citation because “juvenile” may be defined under statutes other than
18 U.S.C § 5031 if Congress enacts any of the pending bills relating to juvenile offenses.

13" The SSC has added this paragraph on Professor Saltzburg's suggestion.
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Rule 21. Transfer From The District for Trial.

Rule 21. Transfer for Trial

(a) For Prejudice in the District. The court upon
motion of the defendant shall transfer the proceeding as
to that defendant to another district whether or not such
district is specified in the defendant's motion if the court
is satisfied that there exists in the district where the
prosecution is pending so great a prejudice against the
defendant that the defendant cannot obtain a fair and
impartial trial at any place fixed by law for holding court
in that district.

(a) For Prejudice. Upon the defendant's motion, the
court must transfer the proceeding to another djstrict
if the court is satisfied that so Mprejudic
against the defendant exists in the transferring
district that the defendant cannot obtain a fair and

impartial trial J f
L6

*lere

(b) Transfer in Other Cases. For the convenience of
parties and witnesses, and in the interest of justice, the
court upon motion of the defendant may transfer the
proceeding as to that defendant or any one or more of the
counts thereof to another district.

(b) For Convenience. Upon adéfendant's

court may transfer the proceedin
defendantéﬁaﬂ-}a@eﬁﬂr‘i to another district for

the convenience of the parties and witnesses arfd in
the interest of justice.

(c) Proceedings on Transfer. When a transfer is
ordered the clerk shall transmit to the clerk of the court
to which the proceeding is transferred all papers in the
proceeding or duplicates thereof and any bail taken, and
the prosecution shall continue in that district.

(c¢) Proceedings on Transfer. When the co orders a
transfer, the clerk must send to the trangferee district
original or a copy of All papers inyfhe case and
any bail taken. The prosecution wi ontinue
in the transferee district.

Note +lhet R-\( 20 Says .
Crhe €lle” and reguires rhat

(d) Time to File a Motion to Trafisfer. A motion to
transfer may be made at or bgfore arraignment or at
any other time i the court or these

ruleg’! sresce) pe

Rule 22. Time of Motion to Transfer

Rule 22. Time to File a Mofion to Transfer's

A motion to transfer under these rules may be made at or
before arraignment or at such other time as the court or
these rules may prescribe.

Poes +hls mean
Lule 22

be sla~k ?
rZ2

NP B ]

,0f one ov rrore Counts,

&>

"' This paragraph is old Rule 22, which the SSC suggests abrogating as a separate rule and including here because it 1s

a subpart of Rule 21 — transfer for trial.

2 This rule has now become Rule 21(d). See fn. 130.
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BS-21-1993 11:23AM FROM TOD 912825821 75519590

jM_IfMO TO: Members, Subcommittee B;

' FROM: Professor Dave Schlueter, Reporter

abi}
“tim

Criminal Rules Advisory Committee

RE: Proposed Changes to Rule 11 re WitlLdmwal of Pleas

TE: May 17, 1999

I am attaching some suggested language for addressing the issue of the
ity of a defendant to withdraw his or her plea. 1 haﬁ worked on this issue at the
the Committee several years ago when the Committee considered whether to

amend Rule 11 to address the question of when a defendant could withdraw a plea

of
and
‘arg
"ind
'tog]
agr
rev
dec

abd
wi

s

ilty if the judge uitimately rejected a plea agreement between the defendant
the government. As the the circulated memos indicate, the issue had arisen as
sult of United States v. Hyde, 82 F.3d 319 (9th Cir 1996), where the court
cated that the “plea agreement and the plea are inextricably bound up

kther,” and that a decision to postpone a decision o whether to accept the
Pement also postpones a decision to accept the pleal When the Supreme Court
ersed the Ninth Circuit — leaving intact the current rule — the Committee
ided not to take any action in amending Rule 11 on that point.

ut the Hyde issue, it would seem appropriate to tackle the question of

Aside from the specific question of whether to }ay something in the Rule
hdrawal of pleas and set out in one location, what t e practice is or should be.

P.g2



g5-21-1999 11:24AM FROM TO 912025@217551998%@  P.d3

RuLe 11. Pleas

* ¥ %

(--) WITHDRAWAL OF PLEAS. A defendant may withdraw a plea of

guilty or nolo contendre as follows:

bt &

(1) Before the court accepts a plea of guilty or a plea of nolo

 contendre, the defendant may withdraw the plea for any, or no, reason.

(2) After the coyrt accepts a plea of guilty or nolo contendre, but
befpre it imposes sentence, the defendant may withdraw the plea if (i) the court

g&g;; a plea agreement between the defendant and the government, as provided in

(eM4) or (ii) the defendant can show fair and just|veasons for requesting the

-withdrawal rovided in Rule 32(d). If the court has'accepted a plea of guilty or

nolb contendre but has deferred a decision on whether to accept or reject a plea
[

agreement. the defendant may request to withdraw thle plea only on a showing of

fair| and just reasons for doing so. }
(3)_After the court imposes a smteﬁce the defendant may not

withdraw a plea of guilty or nolo contendre. A plg%i may be set aside only on

.direct eal or by motion under 28 U.S, 2255,

g
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RESEARCH QUESTIONS POSED BY JUDGE PARKER






DisTRICT OF NEW MEXICO

PosT OFFICE BOX 566

UNITED STATES DISTRICT COURT ERE

JAMES A. PARKER ALBUQUERQUE, NEW MEXICO 87103

Jupar

September 11, 1998

John K. Rabiej, Esq.

Chief, Rules Committee Support Office
Administrative Office of the United States Courts
Washington, DC 20544

Re:  Research - Criminal Rules 1 through 17.1 (Titles I through IV)
Dear John:

Enclosed is a list of items to be researched in regard to language in Rules 1 through 17.1
(Titles I through I'V) of the Criminal Rules.

In many instances, there is a question whether certain language can be substituted for the
existing language of a rule or whether existing language can be deleted or changed . In these
instances, research must be done to determine whether the existing language, that is proposed to be
changed, has been interpreted by a court and whether it appears in a statute or regulation.

Also enclosed is a May 14, 1998 letter to me from Judge Wilson setting forth the results of
his research of certain language appearing in Criminal Rules 1 through 9. Judge Wilson’s research
is most valuable and a copy of his May 14, 1998 letter should be provided to Professor Saltzburg.
Many of the subjects researched by Judge Wilson also appear in the enclosed list of language in
Rules 1 through 17.1 that should be researched.

Sincerely,

JAP:dm

cc: Members, Style Subcommittee






Rule 9(c)(2)

Can "shall make return thereof” that appears in the first sentence be changed to
"must return it"?

Can the words "shall make return thereof" that appear in the third sentence be
changed to "must be brought back"? This would avoid using "return" in a different
sense from the sense of the word "return” that appears elsewhere in Rule 9(c)(2).

Is the word "shall" as it appears in the second sentence mandatory ("must") or
predictive ("will")?

Can the words "person to whom a summons was delivered for service" that appear
in the third sentence be changed to "person who was to serve a summons"?

The last sentence of Rule 9(c)(2) states that an unexecuted warrant or summons on
an indictment or an information "may be delivered by the clerk" to the Marshal.
The last sentence of Rule 4(d)(4) states that an arrest warrant or summons may be
delivered by the "magistrate judge" to the marshal. Is there a reason for this
difference? Can only a magistrate judge deliver an arrest warrant and only a clerk
deliver a warrant or summons issued on an indictment or information?

Do the words "duplicate thereof” that appear in the last sentence of Rule 9(c)(2)
modify only "summons" or also "warrant"?

Does the last sentence of Rule 9(c)(2) mean that the marshal or other person must
try again to make execution or service?

Rule 10

Can "calling on" be changed to "asking" and can "called upon" be changed to
"asked"?

Rule 11(c)

Rule 11(c) has five subparagraphs - (1) through (5) - describing what a judge must
tell a defendant before accepting a plea of guilty. Some of these paragraphs include
more than one subject that must be discussed with the defendant. In fact, there
appear to be twelve different subjects (including a new provision approved by the
Standing Committee for transmission to the Judicial Conference relating to waiving
right to appeal or collaterally attack a sentence). If it can be done without creating
significant problems, Rule 11(c) should have twelve paragraphs, each of which
covers a separate subject. Would such renumbering be problematic? This may
depend on how many times courts have interpreted the current five paragraphs of
Rule 11(c).



Rule 11(d)

Can the last sentence be deleted? It apparently resulted from the opinion in
Santobello v. New York, 404 U.S. 257, 261-262 (1971). There obviously are
"prior discussions" that lead to every plea agreement. It would seem that the
reference to "promises apart from the plea agreement" in the preceding sentence
addresses the same subject.

Rule 11(f)

Is the language "notwithstanding the acceptance of a guilty plea" meaningful and a
necessary part of Rule 11(f)?

Rule 12(a)

The beginning of the second sentence "All other pleas and demurrers and motions
to quash are abolished" seems obsolete. Can this be deleted?

Rule 12(d)(1)

Has the word "government” thét appears in Rule 12(d)(1) been interpreted by a
court? Does it mean any government agent or only "the government’s attorney"?

Rule 12.2(d)

Rule 12.2(d) addresses the failure to give the required notice under Rule 12.2(b)
regarding expert testimony about "mental disease, mental defect or any other mental
condition." However, Rule 12.2(d) says that failure to comply with Rule 12.2(b)
could result in exclusion of expert testimony "on the issue of the defendant’s guilt."
Should "guilt" be changed to "mental disease, mental defect, or other mental
condition" in Rule 12.2(d)? Has the word "guilt" that appears in Rule 12.2(d) been
interpreted by a court?

Rule 14

The first sentence states that a court may order "an election or separate trials" of
counts. Can "election or" be omitted? Has any court interpreted this language?

The last sentence refers to "statements or confessions." Would the word
"statements” include any "confessions" so that "confessions" could be deleted? Has
this language been interpreted by any court?



Rule 15(b)

The third sentence begins with "The officer having custody of a defendant shall be
notified . . ." Who is responsible for notifying the officer having custody of a
defendant? Has any court explained this?

Rule 16(a)(1)(E)

The first sentence says the government must disclose certain information the
government intends to use in "its case in chief." Does this mean the government
need not disclose such information if it intends to use it only in rebuttal? Has any
court interpreted this?

Rule 16(b)(1)(A)
Does the language "upon compliance with such request by the government" specify
a time for the defendant to deliver the described items or does it set a condition
precedent? Has any court interpreted this?

Rule 16(c)

The phrasing "additional evidence or material” seems unduly repetitive. Can
"evidence or" be deleted? Has any court interpreted this language?

Rule 16(e)

Rule 16(e) seems to state the obvious because Rule 12.1 has already provided for
discovery of alibi witnesses.. Can Rule 16(e) be omitted?

Rule 17(a)

Can the words "person to whom it is directed" that appear in the second sentence be
changed to "recipient"?

Rule 17(b)
Can the words "at any time" be deleted from the first sentence?

Is the word "shall" that appears in the first sentence mandatory ("must") or
predictive ("will™)?



Rule 17(c)

Can the words "person to whom it is directed" that appear in the first sentence be
changed to "recipient"?

Rule17.1

Does the last sentence mean that a court cannot order a pretrial conference in a case
in which a defendant is not represented by an attorney? Or, does it mean that the
government cannot use any admissions from the conference if the defendant is not
represented by an attorney? Or, does it mean that the requirement of reducing the
admissions to writing and getting them signed does not apply? Or, does it simply
mean that there is no need to obtain an attorney’s signature if there is no attorney?

10



UNITED STATES DISTRICT COURT *ECE!I\%E‘

DiISTRICT OF NEW MEXICO B
»

PosT OFFICE BOox 566

JAMES A. PARKER ALBUQUERQUE, NEW MEXICO 87103

Jubaec

September 18, 1998

John K. Rabiej, Esq.

Chief Rules Committee Support Office
Administrative Office of the United States Courts
Washington, DC 20544

RE: Research-Rules 18 through 39 (Titles V through VIII)
Dear John:

Enclosed is a list of items to be researched in regard to language in Rules 18 through 39
(Titles V through VIII) of the Criminal Rules. (There are no research projects involving Rules

18 and 19 or Rule 39).

I hope to have the final list of items to be researched in regard to Rules 40 through 60 in
the mail to you next week.

JAP/cb

cc: Members, Style Subcommittee

ﬂ



Rule 20(d)

Does "the court and the United States Attorney for each district" which appears in
the first sentence mean that the court for each district as well as the United States
Attorney for each district must approve the transfer? In other words, what do the
words "for each district" modify? The second sentence of Rule 20(d) states that the
juvenile must consent in writing "before the court" which apparently refers to the
transferring court and "only after the court has apprised the juvenile of the
juvenile’s rights." It would seem that it would be the transferring court which
would apprise the juvenile of the rights. What is the meaning of this language
under Rule 20(d)?

Rule 25(a)

The language "any other judge regularly sitting in or assigned to the court" could be
read to refer to both district judges and magistrate judges. Magistrate judges are
authorized to preside over jury trials in certain misdemeanor cases, but not in felony
cases. Is the language of Rule 25 ambiguous when it states that "any other judge
regularly sitting in or assigned to the court" may finish a trial when the presiding
judge becomes disabled?

What are the meanings of a judge "regularly sitting in" and a judge "assigned to"
the court?

Rule 25(a) and (b)
Rule 25(a) is, by its language, limited to substitution of a judge in a case being tried
by a jury. Rule 25(b) seems to apply to both jury trials and non-jury trials. Is this

the way courts have interpreted Rule 25(a) and (b)? If so, what is the reason for
this distinction?

Rule 25(b)

Does "verdict" refer only to a jury’s verdict? Does "finding of guilt" refer only to a
court’s finding in a nonjury trial?

Rule 26.1
The first sentence states that a party who intends to raise an issue about foreign law

"shall give reasonable written notice." To whom must the party give notice? Has
any court ever answered that question?
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UNITED STATES DISTRICT COURT
DISTRICT OF NEW MEXICO
333 Lomas N.E., SUITE 760
JAMES A. PARKER ALBUQUERQUE, NEW MEXICO 87102

Juoge
December 23, 1998

(VIA FACSIMILE TRANSMISSION)

To: John Rabiej, Esq.,
Chief, Rules Committee Support Office

Re: Additional Research -- Criminal Rules 5(a)(1); 6(b)(1); 7(a); 7(c)(2); 31(e);
11(e)(2) and (4); 15(h); and 40(a)(2)(B)

Dear John:

During the meeting in Dallas on December 14 and 15, the Style Subcommittee
identified additional research issues, many of which were discussed by telephone with
Prof. Saltzburg. Although Prof. Saltzburg has already given us his comments by
phone on most of these, the Style Subcommittee would like to have Prof. Saltzburg’s
answers and comments in writing to make certain that the Style Subcommittee
understood them correctly and to document them for future use.

Enclosed is a list of the additional research projects.

Sincerely, O

AMES A. PARKER

JAP:dm
enclosures as indicated

cc-w/enc: Members, Style Subcommittee






Rule 5(a)(1)

Can the language “an arrest without a warrant” be changed to “a warrantless
arrest”?

Rule 6(b)(1)

What is the meaning of the last sentence which reads “challenges shall be made
before the administration of the oath to the jurors and shall be tried by the court™?
Does this refer to the oath taken by the petit jurors? How can an unindicted suspect

challenge the prospective grand jury or prospective individual grand juror who has not
yet been sworn?

Rule7(a)

Does the last sentence refer only to an information that charges a misdemeanor
offense? Can a felony information be filed without leave of court?

Rule 7(c)(2) (Also Rule 31(e))

Does the language “interest or property” mean “interest in property”? Can
“property interest” be substituted in these rules in place of “interest or property”?

Rule 11(e)(2) and (4)

Is there an inconsistency in the language of Rule 11(e)(2) and (4) regarding the
court advising that a defendant may not withdraw a plea made under Rule 11 (e)(1)(B)
—language of Rule 11(e)(2) —and the requirement that the court “afford the defendant
the opportunity to then withdraw the plea” —the language of Rule 11(e)(4) —if the
plea agreement isrejected? Are the Style Subcommittee’s proposed changes, that are
intended to resolve inconsistent language, appropriate? Should the Style
Subcommittee recommend to the Criminal Rules Advisory Committee that it address
this concern and the Eighth Circuit ruling in United States v. Harris, 70 F.3d 1001 (8
Cir. 1995) in Committee Notes? (A copy of John Rabiej’s memo dated December 16,
1998 about this was sent to Prof. Saltzburg and the members of the Style
Subcommittee).

Rule 11{e)(5)

Can this be moved into Rule 11(e)(2) as a new Rule 11(e)(2)(A) and changed to
read as Judge Wilson proposed?



Rule 11(e)(6)

Can Rule 11(e)(6) be replaced by a single sentence stating “The admissibility
or inadmissibility of plea discussions and related statements is governed by Rule 410
of the Federal Rules of Evidence”? If so, should the heading of Rule 11(e)(6) be
changed by inserting at its beginning the words “admissibility and” even though those
words will not appear in the heading of Rule 410 of the Federal Rules of Evidence?
Would this change in Criminal Rule 11(e)(6) be one of substance because Rule 410 of
the Federal Rules of Evidence contains the language “or comparable state procedure”
that does not appear in existing Criminal Rule 11(e)(6)?

Rule 15(e)

Rule 15(e) states that part of a deposition may be used as “substantive”
evidence in certain circumstances. Is omission of the word “substance” in the
proposed revision a substantive change?

Rule 15(h

What does the language “with the consent of the court” modify — both the
agreement of the parties to take a deposition as well as subsequent use of the
deposition or only use of the deposition? It seems that the parties should be able to
agree to take a deposition without court permission, which would be needed only in
regard to the use of the deposition.

Rule 40(a)(2)(B)

Can “electronic transmission of either” be substituted in place of “facsimile
transmission”?
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DisTRICT OF NEw MEXICO
333 LomMas N.W. SuiTe 760
JAMES A PARKER ALBUQUERQUE, NEW MEXICO 87102

JUDGE

January 19, 1999
To: John Rabiej, Esq.,
Chief, Rules Committee Support Office

Re: Additional Research — Criminal Rules 12.3(c); 15(h); 16(b)(2); 17(a)(c); 17(¢);
17(g); 17.1; 20(a); 20(b); and 20(d)

Dear John:

During the meeting of the Style Subcommittee on January 7" and 8* following
conclusion of the Standing Committee meeting, the Style Subcommittee members identified
additional research questions for Professor Saltzburg while agreeing to final edits of Rules 12
through 22. Enclosed is a list of these research projects. If possible, the Style Subcommittee
would like to have Professor Saltzburg’s research results in advance of the next Style

Subcommittee meeting on Monday, February 1, 1999, in Washington, D.C.

Sincer

JA ATPARKER
JAP:dw
enclosures as indicated

cc-w/enc: Members, Style Subcommittee






Rule 12.3(¢c)

The SSC would like to delete from Rule 12.3(c) "or enter such other order as it deems
just under the circumstances." which appears at the end of the first sentence. The parallel
provisions of Rules 12.1(d) and 12.2(d) do not contain this language. The language seems to be
unnecessary and its omission would make Rule 12.3(c) consistent with the language of parallel
provisions in Rules 12.1(d) and 12.2(d). Has any court interpreted this language? Can it be
deleted?

Rule 15(g) [re-lettered as stylized Rule 15(h)]

The SSC proposes dividing Rule 15(g) - which will become stylized Rule 15(h) - into
two sentences:

"The parties may by agreement take a deposition either orally or on written questions.
The parties may use the deposition as the court permits." :

This would allow the parties to take a deposition without court permission, but use of the
deposition would be as the court permits. The language of existing Rule 15(g) seems to require
the court "to consent" to both the taking of the deposition and the use of the deposition. Has any
court interpreted existing Rule 15(g)? Would the SSC proposal be a substantive change?

Rule 16(b)(2

Can Rule 16(b)(2) be shortened to read:

"Except for the scientific or medical reports discoverable under Rule 16(b)(1), a
defendant is not required to disclose any other information."

When considering this Rule, the members of the SSC could not think of anything else a
defendant could be made to disclose. However, the SSC members felt that the Department of
Justice may be concerned about the language being broadened to this extent. Has any court
interpreted Rule 16(b)(2)? Would the SSC proposal be a substantive change?

Rule 17(a) and (¢)

Brian Garner’s stylized version refers to the "recipient" of a subpoena. Existing Rules
17 (a) and (c) refer to the "person to whom it is directed.” Professor Saltzburg previously had
suggested using "the person subpoenaed." The SSC proposes using the word "witness"
but since Professor Saltburg has already suggested other language, the SSC wanted to know if he
agrees with "witness."



Rule 17(c)

The second sentence of existing Rule 17(c)states that a court may quash a subpoena if
compliance would be "unreasonable or oppressive." The SSC suggests deleting "or oppressive"
on the ground that if it is "oppressive" it certainly must be "unreasonable." Has any court
interpreted this language? Can "or oppressive" be deleted?

Rule 17(g)
The SSC suggests changing this to:

"The district court may hold in contempt a witness who, without adequate excuse,
disobeys a subpoena issued by that court or by a magistrate judge of that district."

This language would make it clear that only a district court judge could hold a witness in
contempt. Existing Rule 17 (g) does not specify who may hold a witness in contempt. Does a
magistrate judge have contempt authority? (The SSC assumed that a magistrate judge does not
have contempt authority when the SSC proposed this new language).

Rule 17.1

Professor Saltzburg previously commented on Rule 17.1. However, he had not been
asked whether the introductory language "at any time after the filing of the indictment or
information..." can be deleted as the SSC proposes. Has a court interpreted this introductory
language? Is there any reason it should not be deleted?

Rule 20(a)

Can the language "to waive trial" in existing Rule 20(a) be changed to "to waive venue"?

Rule 20(b)

The last sentence of Rule 20(a) requires the clerk of a transferor court to send the file,
or a certified copy of the file, to the transferee court after the transferor court receives the
consents to transfer. Rule 20(b) contains no similar requirement that the clerk of the transferor
court send anything to the transferee court after the requisite consent to transfer has been given.
Should Rule 20(b) have a provision about the clerk’s duties that is parallel to the provision in
Rule 20(a)?



Rule 20(d)

1. Existing Rule 20(d) states that a juvenile may consent to a transfer "with the approval
of the court and the United States attorney for each district ..." Which court must approve the
transfer - the transferor court or the transferee court? Must the court approval be
in writing?

2. Should Rule 20(d) contain a provision about duties of the clerk of the transferor court
that is parallel to the provision about the clerk’s duties in Rule 20(a)?






October 23, 1998

MEMORANDUM
TO: JOHN RABIEJ
FOR: JUDGE PARKER, JUDGE DAVIS
RE: STYLE CHANGES

FROM: STEVE SALTZBURG
Rule 11 (c)

1. This subdivision can be broken down into 12 sections without doing harm and
improving the clarity of the language. It makes sense to address maximum penalties even though
the rule does not now do it. I question whether the paragraphs numbered 6, 10, and 11 should
begin with “if” Why not simply eliminate the first clause in 67 It would not change the meaning.
In (10), I would say “the defendant’s waiver of the right to trial by the court’s acceptance of a
plea of guilty or nolo contendere.” I would say in (11) “any false answer given by the defendant
to the court’s questions about . . . counsel may be used ....”

Rule 11 (d)

1. I think that the last sentence of the subdivision can be deleted, but I would suggest
adding in Rule 11 (e)(2) a sentence saying something like: The court shall inquire into whether the
defendant agreed to the plea agreement as disclosed.”

Rule 11 (f)

1. The language “notwithstanding the acceptance of a guilty plea” is unnecessary as a
matter of law, but cannot be deleted without substituting language. The suggested change may be
substantive. As I understand it, the court may permit a defendant to plead guilty and subsequently
make the factual determination. Thus, the language could be changed to “Before entering a
judgment upon a plea of guilty, . . .”

Rule 12 (a)
1. The first sentence can be deleted. It is redundant. I would give serious thought also to

abolishing the entire section that is rewritten as (a)(2). The section on motions in (b) to provide
for motions and to mandate certain motions. I don’t think a cross-reference is necessary.



Rule 12 (d)(1)

1. It is unclear whether the “government” is meant to be “attorney for the government,”
and there is little case law on the point, probably because as a matter of practice it is the
prosecutor who makes disclosure. I would abolish this subdivision. It is poorly placed and
wordy. I would simply make the five motions under (b) fall under a new (b)(1) which would
begin: “The following motions must be raised before trial:” Then I would (b)(2) to read: “The
defendant may request the government to disclose its intention to use in its case-in-chief any
evidence discoverable by the defendant under Rule 16 in order to give the defendant an
opportunity to file a motion under (b)(i)(3), and the attorney for the government may disclose its
intention to offer this or any other specified evidence at trial.” I do not think it is necessary to do
more. I would use “attorney for the government” generally to refer to who makes disclosure.

Rule 12.2(d)

1. The word “guilt” should be changed to “mental disease, mental defect or other mental
condition of the defendant bearing on the issue of guilt” to be compatible with Rule 12.2 (b). The
defendant is not required by this particular rule to give notice as to intention to offer expert
testimony at sentencing or at a hearing on competency for self-representation or other preliminary
matters.

Rule 14

1. The word election can be omitted. I say this even though there is no judicial
interpretation on the point. The rule now permits the court to allow the party who is prejudiced
to make a choice of which count or counts to proceed upon. Since the court need not permit an
election, the court has the right to choose the order if it desires. I would remove the words
concerning an election. This would not prohibit the court from inquiring from the prejudiced
party the order it would prefer, but it leaves the final decision with the court as the current rule
does.

2. The word statement has been read as being broader the confession, which is not
surprising. I would eliminate confession since there is authority for the proposition that
statements include confessions. Thus, confessions are redundant. Moreover, the Supreme Court
has recognized in the Williamson case that some statements are arguably not “against interest” for
purposes of Rule 804 (b)(3) while others are. The judge must make the determination not only
whether statements run foul of Bruton but also whether they are admissible as declarations against
interest and therefore do not require separate trials. Use of the word statement sends the right
message, which is that all statements of defendants must be disclosed to the court. This is the
law, and elimination of confessions does not change the law.



October 26, 1998

MEMORANDUM
TO: JOHN RABIEJ
FOR: JUDGE PARKER, JUDGE DAVIS
RE: STYLE CHANGES

FROM: STEVE SALTZBURG
Rule 15 (b)

1. Given the paucity of depositions in federal criminal cases, the question of who must
give the notice to the officer who has custody of the defendant is not spelled out in cases. Logic
requires that it be the party seeking the deposition. That party bears the burden of notice under
the rule, and bears the consequences of not giving notice. I suggest, however, that it would make
more sense to put the notice requirement in redrafted (1) in the first sentence so that the party
seeking the deposition must “notify every party and the officer who has custody of a defendant in
writing of the deposition’s date and location.” You could add in the second sentence that the
notice to a party must state the name and address. Then rewritten (2) could be titled Production
of Defendant in Custody. ]

Rule 16 (a)(1)(e)

1. The use of the “case-in-chief’ language strongly suggests that the disclosure
requirement does not extend to experts who are rebuttal witnesses only. This is what Wright &
Miller conclude, but the cases they cite are not on point. What we know is that by changing the
words from case in chief we are changing the rule. Of course, the government is not permitted to
cheat by holding back witnesses and then offering them when rebuttal is either unnecessary or
impermissible.

Rule 16 (b)(1)(A)
1. The language in the rule sets a condition precedent. There is no time limit, but there is

also nothing to restrict the district court from requiring the government to comply by a specified
date and for the defense to comply by another specified date.

Rule 16 (c)
1. I think both “evidence” and “material” are needed. Some requests are to examine

material which may not be evidence. Other requests are for items intended to be used at trial,
including testimony, which sounds like “evidence” but not “material.” Material might be broad



enough to cover everything, but it is a word no usually thought of as encompassing a summary of
expected testimony.

Rule 16 (e)

1.1 think that Rule 16 (€) can be deleted. It says nothing more than is in Rule 12.1, and
that rule sets forth a procedure to be followed by both government and defendant.

Rule 17 (a)
1. Changing “each person to whom it is directed” to “recipient” might be little confusing,
because it is not until later in the rule we know who the recipient is. What about changing the

words to “the person subpoenaed.” I know that the witness is not bound by the subpoena until it
is served, but the remainder of the rule makes this clear.

Rule 17 (b)

1. The words “at any time” may be deleted. The rule means the same thing with or
without them.

7 The word “shall” in the first line means “must,” and the Supreme Court’s Compulsory
Process decisions would indicate that this is constitutionally based.

Rule 17 (¢)
1. Changing “each person to whom it is directed” to “recipient” still poses the possibility

of confusion, because it is not until (d) in the rule we know who the recipient is. What about
changing the words to “the person subpoenaed.”



a-lil



December 10, 1998

MEMORANDUM
TO: JOHN RABIEJ
FOR: JUDGE PARKER, JUDGE DAVIS
RE: STYLE CHANGES
FROM: STEVE SALTZBURG
Rule 4 (a)

1. The magistrate judge, referred to in Rule 3, issues the warrant. The magistrate judge
also issues the summons, but only on request of the attorney for the government.

Rule 4 (d)(4)(C)

1. T would not delete this, because without it a defendant might argue that a new warrant
must be issued.

Rule 7 (f)

1. The rule as written and as redrafted is miserable. My belief is that Judge Wilson's
second suggestions is close to the mark. The intent seems to be: “The government must amend a
bill of particulars upon discovery that it is inaccurate, incomplete or misleading.”

Rule 15 (a)(2)

1. T am not certain whether “signed under oath” is the same as subscribed, but I prefer
signed under oath” because it makes clear what is required.

Rule 16 (d)

1. Since “sufficient showing” must mean the same as “good cause,” there is not reason
why the latter cannot be used. It is a more familiar term to judges and lawyers.

Rule 16 (a)(2)
1. The omission of the Jencks Act reference does not change the meaning of the rule.
The Jencks Act is essentially codified in Rule 26.1. Nothing in Rule 16 purports to cover witness
statements. That subject is left to Rule 26.2.

Rule 17.1



1. The Advisory Committee Note states that the rule was intended to promote pretrial
conferences with counsel. Thus, the intent seems to be not to have such conferences when the
defendant is not represented by counsel. It should be noted that the rule was adopted ini 1966
before the Supreme Court decided Faretta v. California and recognized the right of
self-representation. This is a rule that probably needs to be rethought substantively. It seems to
me that, with standby counsel appointed regularly in self-representation cases, there should be no
bar to pretrial conferences. It also seems like a bad idea to bar a self-represented defendant from
participating in ai pretrial conference that might help explain the proceedings. I also think that the
word “statements” should be used instead of “admissions.”

Rules 20 (a) & (b)

1. Tthink that the absence of the written approval requirement was a drafting error in
(b). It seems clear that the drafters wanted a formal record of the defendant’s request and of both
U.S. Attorneys’ approval. Similarly, I think that (d) intended that the approval be in writing as
well.

Rule 48 (b)

1. The language “against a defendant who has been held to answer” applies a
defendant who has waived indictment or who need not be indicted. I would suggest deletion of
this subdivision, since the Speedy Trial Act provides more specific guidance. 18 U.S.C.A. 3161.
It might be preferable to say “The court may dismiss an indictment, information, or complaint as a
result of impermissible delay in charging or bringing a defendant to trial.”

Rule 49 (¢)

1. The change of “notice” to “copy” would not be substantive. Nor would it be
necessary. Notice does not require an original. But, I think copy is, on balance, is a better term.
A party should get a copy of an order.

Rule 49 (e)
1. I'see no reason for continuing to list the abrogated section.
Rule 50 (a) & (b)

1. There is no law governing this rule. It's original purpose was to assure that a
defendant received a speedy trial. Subdivision (b) was added when the Speedy Trial Act was
enacted. I think this rule could now be deleted. The Speedy Trial Act provides enforcement
mechanisms.

Rule 51



January 21, 1999

MEMORANDUM
TO: JOHN RABIEJ
FOR: JUDGE PARKER, JUDGE DAVIS
RE: STYLE CHANGES

FROM: STEVE SALTZBURG
Rule 12.3 (c)

1. The issue of whether the language “or enter such other order as it deems just under the
circumstances” is more complicated than it looks. Compare, for example 12.2. It absolutely
forbids an insanity defense under (a) if notice is not given. Thus, the provision excluding
witnesses is a supplement to the exclusion under (a). I believe that you can eliminate the words if
you say that “the court may exclude that party’s evidence regarding the public-authority defense.”
I think that the word “evidence” is important because it prevents a defendant from failing to give
any notice and then relying on documents to support a defense. The term “evidence” will cover
witnesses as well.

Rule 15 (h)(relettered)

1. There is a good argument that the change proposed in this rule is substantive. At the
current time, I think that Rule 15 requires the consent of the court to take or use a deposition.
While I cannot believe the court is likely to deny permission when the parties agree, it is not
impossible to foresee that a witness will move to quash a subpoena for a deposition. The change
would seem to give the parties a right to take one as long as they agree, even if the court might be
inclined to deny permission if the witness objects. Certainly the two sentences could be changed
to read: “The parties may take and use a deposition as the court permits. The parties may agree
to take a deposition orally or on written questions.”

Rule 16 (b)(2)

1. You did not ask the question, but I think that in 16 (a)(2), the rule could begin by
eliminating the opening language and beginning with the words “This rule.” The point is that
work product is not required to be produced. At the current time, the rule is internally
contradictory since documents could be “material to the preparation of the defendant’s defense”
and also be work product. My understanding is that they do not have to be produced unless
Brady requires their production as a constitutional matter.

2. I don’t think the rule as rewritten should refer to “a party,” since (b) is confined to the
defendant’s discovery. My wording would be “This rule does not require a defendant to disclose



any other information.” Why refer back to scientific or medical reports, especially when all expert
summaries are also covered by the rule?

Rule 17(a) and (c)

1. I like “witness,” especially since the word also appears in the title of (a). I wish I had
suggested this first.

2. The word “oppressive” is redundant. Any oppressive subpoena must be unreasonable.
The cases indicate that a subpoena may be quashed simply because the court concludes there is
insufficient likelihood that it seeks relevant material. The decisions also suggest that
reasonableness involves an examination of both relevance and burdensomeness.

Rule 17.1

1. The language “at any time . . .” can be deleted. There are no parties until there is a
case. There is no case until there is an indictment.

Rule 20 (a)

1. The change “to waive venue” can be made, but why not eliminate the words “may
waive venue and” so that the rule provides that a defendant may consent to the transfer.

Rule 20 (b)

1. There should be a requirement in (b) regarding transfer of documents. Subdivision
(c) assumes that the documents have been transferred.

Rule 20 (d)

1. This is a badly written rule. The logic of it is as follows. The juvenile is held in a
district other than the one in which he is alleged to have committed an offense. It is the court in
the place the juvenile is held that must advise the juvenile of his/her rights, including the right to
be returned to the place of the offense. Since that court must advise of rights, it is pretty clear
that it is that court which must decide whether to approve a transfer (considering among other
things the juvenile’s ability to make a decision). The juvenile must Consent in writing. Rule 20 (a)
requires the U.S. Attorneys to consent in writing. Rules 20 (b) and (d) do not so require. I think
this is simply an omission. It seems preferable to require consent of the U.S. Attorneys in writing
throughout the rule. It does not appear that the court must enter a written approval. Asa
practical matter, the court will enter some kind of transfer order. Subparagraph (7) could be
changed to cover U.S. Attorneys and to impose a writing requirement, and we could add (8) to
read: “and the court enters an order approving the transfer.”

2. The clerk of the transferor court should be required to submit the papers to the
transferee court. There is every reason to do so, and no reason not to treat this like the transfer of

an adult.



EDITS TO RULE 11 SUGGESTED BY
PROFESSOR STITH AND ROGER PAULEY
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U.S. Department of Justice

Criminal Division

Washington, DC 265300001

May 28, 1999

MEMORANDUM
To: Professor David A. Schlueter
From: Reger A. Pauley ﬁ&A{S
Re: Rule 11
H

re are my thoughts on your Rule 11 riedraft and the
ion of Judge Sedwick.

1) 11(a}. Pine except that in (a) (2} the redraft doesn’'t
incorpgrate the change agreed upon by Subcommittee B, namely to
have ¢

€ introductory clause read “With the| consent of the court
government.”

s0, I probébly do little more than dliisplay my ignorance, but
anew at (aj(4) (formerly {a}{(1l)), what is the purpose of
ng that a not guilty plea be entered if an organization {but

not an|individual) fails to appear? Does it have something to do
with ngn-fugitivity? Or is it to allow the icase to be advanced to
the po

nt of trial? Under Rule 43, the trial still cannot proceed

unless | the defendant is “initially present,/” unless the
organifzation’s attorney is present. But if the organization
doesn’

want to appear, it will instruct itls attorney not to
appear If the court then wishes to hold somecne in contempt, it
would geem more appropriate to target the arganizationfs officers
than the attorney. I’'m not sure what benefiit follows from entering
a ng plea for the non-appearing organization (as opposed to e.q.,
issuing an order to show cause why it shouldn’t be held in contempt
for fajling to appear and rescheduling the |appearance proceeding.
|

2{ 1l(b). ™“Contendere” in the heading is misspelled. “Stage”
in {1){C} is misspelled. In (1)!(F) the Subcommittee agreed on
"each ¢tharge” rather than “the charge.”

|
In 11(b) (2}, the Subcommittee agreed to “and determine” rather
than “to determine,” an important difference.
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b 11{b} {3), I suggest striking “whethper a factual baais for
fa exists” and inserting “that a factpal basis for the plea
” The reason is the same as that un erlying the

littee’s change in (b) (2), i.e., the pourt mustn’t enter

't until it determines that the plea has a factual basis.

11l{c). 1In (1), remove the ™'s” fro “government’s

ty.” Also, in the fourth line of thal Paragraph “guilty” is
led. )

v {2} (R) I like the original version (formerly {e)(5)) which
reproduced as opposed to the SSC veraion, but per Boh
perg’ s request am soliciting views from AUSAs whether this
on serves any uselful purpose.

} (B}, the comma after “cause” should be stricken.

t (4), strike “and sentence” after “judgment.” I thought
1d been accepted by the Subcommittee though it isn’t

ed in the latest Rabiej draft (May 277}, The judgment is the
e in a criminal case.

set as
2255."

5
insert

1 {5), add a sentence at the beginning to the effect: “PThe
Y reject any plea agreement.” Otherwise, there’s an

tion that a court may not reject an |(e) (1) {(B) type

nt. That’s not so. If the court finds it not in the public

L it can reject it, even though it contains merely a
ndation or reqguest.

11{ad}. In the introductory lanquagk and in (1)
dere” is misspelled.

{(d) (2) (&)Y, strike “, as provided irn| {c) (1) (&) or (CY”. As
sly indicated, the court may reject any kind of plea

nt, and if it does the defendant must be given the chance Lo
w the plea.

(d) (3}, strxike “a” before “sentencel”. Also, and more
ntly, I would end the sentence with “contendere” {which is
led). I would leave in Rule 32 the following: “after the
mposes sentence, a plea of guilty or! nolo contendere may be
de only on direct appeal or by motion undexr 28 U.s.cC., §

11{e}. In {e) {4}, strike “attorney kcx the government” and
“government attorney.” Judge Sedwickf's suggestion is
t here. In my view, the judge dascribes a real (though very
nal) problem, but the recommended sollution is much broader
© problem since it would allow the use for entitlement to an
nce of responsibility even where the| defendant didn”t go to
To address the specific scenario degeribed by the judge,
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levant at sentencing to a defendant

912825621755199998  P. @4

itional exception could read: “or (iii) if the statement
s of an offer by the govermment of a

ceonditional guilty plea
s claim, after a trial,

lement to acceptance of responsibility.”

11(g). The Subcommittese adopted thé following preferential

(in lieu of the draft): “A variance
rule is harmless error if it does n«

from the requircments
ot affect substantial
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MEMORANDUM

To: Criminal Rules Subcommittee “B”
From: Kate Stith

Re: Rule 11

Date: June 8, 1999

There are many stylistic improvements in Dave Schlueter’s draft of Rule 11. I continue to
be confused as to several issues, however, as stated below. I also suggest a simplification
of several provisions.

QUESTIONS

11(b)(3) [present 11(f))]: Did not we agree at the meeting that “[b]efore entering judgement on
a guilty plea, the court must determine that a factual basis for the plea exists”?

11(c)(4) [present 11(e)(3)]: This provides that the court must inform the defendant that if it
accepts the plea, “the disposition stated in the plea agreement will be included in the judgment”.
Isn’t this only true of an type (C) plea? (Of course, the court may end up accepting the
recommendations of an type (B) plea-but it may not; and it is simply inaccurate to tell the
defendant that if the court accepts a type (B) plea, then the disposition there stated will be in the
judgment.)

11(c)(5) [present 11(e)(2)]: 1 agree that we should say “The court may reject any plea
agreement.” It is highly confusing to state this clearly and separately with respect to (A) and (C)
agreements and only by implication for (B) agreements. I would suggest, however, that this clear
statement of the court’s role and powers should come earlier in the Rule.

11(c)(5)(B) [present 11(e)(4)]: What does it mean to advise the defendant with respect to a type
(A) or a type (B) agreement that if the court rejects the agreement, “the court is not bound”? The
issue is whether the government is nonetheless bound. (Note, I do not attempt to answer this
question in my proposal below.)

11(d)(2)(A) [present 11(e) (4)]: 1 would agree with Roger that the limiting language (specifying
(A) and (C) agreements only) should be deleted.



PROPOSAL

Putting this all together, and just more generally trying to make these provisions in Rule

11 flow more clearly, would it make more sense to reword Dave's 1 1(c)(3) through 11(c)(5) into
two simpler subsections, as follows?

End

(3) Judicial Consideration of a Plea Agreement. The court may accept or reject any
plea agreement, or may defer a decision until the court has reviewed the presentence
report. [Reformulated former 11(e)(2)]

(A) If the agreement is of the type specified in Rule 1 1{c)(1)(B), the court must
advise the defendant that the defendant has no right to withdraw the plea if the court
accepts the plea agreement but does not follow the recommendation or request.[Former

11(e)(2)]

(B) If the agreement is of the type specified in 1 1(c)(1)(C), the court must inform
the defendant that if the court accepts the agreement, the disposition stated in the plea
agreement will be included in the judgment. [Reformulated former 11(e)(3)]

(4) Rejecting a Plea Agreement. If the court rejects a plea agreement [note-any type],
the court must do the following on the record:

(A) inform the parties that the court rejects the plea agreement;

(B) advise the defendant personally in open court-or, for good cause, in
camera-that the court is not bound by the plea agreement and give the defendant an
opportunity to withdraw the plea; and

(C) advise the defendant that if the plea is not withdrawn, the court may dispose of
the case less favorably toward the defendant that the plea agreement contemplated.
[Reformulated for 11(e)(4)].






Restyling Project

Status Report

Advisory Committee on Federal Rules of Criminal Procedure

Major Changes

Rule 1. Scope

Completely revised; includes portions of Rule 54
Changes in Definitions of “Court,” “Government

LIS

Attorney”, “Judge,” “Magistrate Judge,”

Subcommittee A
Reviewed by Committee (4-22-99)

Notes—First Draft (6-10-99)

Q—Should rule include definition of Indian Tribe?

Rule 2. Purpose and Construction

Words “are intended” have been substituted with
are to be interpreted”

Subcommittee A
Reviewed by Committee (4-22-99)

Notes—First Draft (6-10-99)

Rule 3. Complaint

Rule now specifies that complaint must be sworn
to before Magistrate Judge and if none is available,
before a state or local officer.

Subcommittee A
Reviewed by Committee (4-22-99)

Notes—TFirst Draft (6-10-99)

Rule 4, Arrest Warrant or a Summons on
a Complaint

Rule now includes element of discretion where
defendant fails to respond to summons; if
government attorney does not request warrant,
then judge may decide whether to issue one.

Reference to hearsay removed.

Words “nearest available magistrate” have been

Subcommittee A
Reviewed by Committee (4-22-99)

Notes—First Draft (6-10-99)




Restyling Project
Status Report

replaced with “brought promptly”
Rule 4(¢)(3)(C) is former Rule 9(c)(1).

Rule 4(c)(4)(A) now provides that unexecuted
warrant may be returned to any magistrate judge.

Rule 5. Initial Appearance

Rule 5(a)(1)--Words “nearest available magistrate”
have been replaced with “brought promptly”

Rule 5(b)(4) —added to make clear that a
defendant may only be called upon to make plea
under Rule 10.

Rule 5(c)—current provision moved to Rule 5.1

Subcommittee A
Reviewed by Committee (4-22-99)

Notes—First Draft (6-10-99)

Rule 5.1 Preliminary Hearing in a Felony
Case Prior to Indictment or Information

Title has been changed

Rule 5.1(b) —former Rule 5(c); includes change
to ability of magistrate to grant continuance over
objection of defendant.

Rule 5.1(f)y—revised version of current 5.1(c);
detailed guidance replaced with reference to
Judicial Conference Guidelines.

Subcommittee A
Reviewed by Committee (4-22-99)

Notes—First Draft (6-10-99)
Q — use of term “court” vs. “magistrate”

Rule 6. The Grand Jury

Rule 6(b)(1) —removed reference to challenges to
jurors before oath

Subcommittee A

Reviewed by Committee (4-22-99)

Notes—First Draft (6-10-99)

Q —whether words “otherwise prohibited by rules” should be
omitted from 6(e)(3)

Q —Rule 6(i), whether to include definition of “Indian Tribe”
inRule 1.




Restyling Project
Status Report

Rule 7. The Indictment and the
Information

References to “Hard Labor” have been removed.
Rule 7(c)(3) —title changed

Subcommittee A
Reviewed by Committee (4-22-99)

Notes—First Draft (6-10-99)

Rule 8. Joinder of Offenses or Defendants

No substantive changes

Subcommittee A
Reviewed by Committee (4-22-99)

Notes—First Draft (6-10-99)

Rule 9. Arrest Warrant or Summons on
an Indictment or Information

Rule changed to more clearly reflect relationship
to Rule 4, rather than repeating information,
simply cites to Rule 4 provisions.

Rule 9(a) —judge would have discretion whether
to issue arrest warrant if defendant fails to appear
for summons and government does not request
warrant.

Current Rule 9(c)(1) —Ilanguage re service of
summons on organization has been moved to Rule
4.

Subcommittee A
Reviewed by Committee (4-22-99)

Notes—First Draft (6-10-99)

Rule 10. Arraignment

Subcommittee B

Rules—First Draft (6-8-99)

Subcommittee (Judge Roll) is studying issue of
videoteleconferencing and possible substantive
amendments

Rule 11. Pleas

Subcommittee B
Rules—First Draft (6-8-99)
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Status Report

Rule 12. Pleadings and Motions Before
Trial; Defenses and Objections

Subcommittee B
Rules—First Draft (6-8-99)

Rule 12.1. Notice of Alibi

Subcommittee B
Rules—First Draft (6-8-99)

Rule 12.2 Notice of Insanity Defense or
Expert Testimony of Defendant’s Mental
Condition

Subcommittee B
Rules—First Draft (6-8-99)

Rule [2.3. Notice of Defense Based Upon
Public Authority

Subcommittee B
Rules—First Draft (6-8-99)

Rule 13. Trial Together of Indictments or
Informations

Subcommittee B
Rules—First Draft (6-8-99)

Rule 14. Relief From Prejudicial Joinder

Subcommittee B
Rules—First Draft (6-8-99)

Rule 15. Depositions

Subcommittee B
Rules—First Draft (6-8-99)

Rule 16. Discovery and Inspection

Subcommittee B
Rules—First Draft (6-8-99)




Restyling Project
Status Report

Ruie 17. Subpoena

Subcommittee B
Rules—First Draft (6-8-99)

Rule 17.1 Pretrial Conference

Subcommittee B
Rules —First Draft (6-8-99)

Rule 18. Place of Prosecution and Trial

Subcommittee B
Rules— First Draft (6-8-99)

Rule 19. Transfer Within the District

Subcommittee B
Rules—TFirst Draft (6-8-99)

Rule 20. Transfer From the District for
Plea and Sentence

Subcommittee B
Rules—First Draft (6-8-99)

Rule 21. Transfer From the District for
Trial

Subcommittee B
Rules—TFirst Draft (6-8-99)

Rule 22. Time of Motion to Transfer

Subcommittee B
Rules—First Draft (6-8-99)




Fod

RECALL THAT

15 N

you oncg
er

AﬂA@E,” THE pg ViL
THIS PROTE

iz

7

!

ED APON THE QLD
DEMAws. "

5. T trive T
CAHLL
THE

KC: ke Bauiz, My 30 U i Tkl o,

L Don’7 kWNoo’ Bow To

f/flﬁ 15 MO AP

-21-9%4%

10: Juogé Dow P
Fm: B. WiLson

Re Pace o Re sTryipvf

L sasre your DISCAMFORT™ ) BuT a5, Bbsep
NPoN Aty EXCEREMNcE oN THE STYLE SUB Coveg s Ty
SPEPUY [HE FPrloczgs

(5AvE Bpunwe oz LiAISon) MEMBER DPEMBUSTR AT
Mole ReTicerver).

Sice T WhS chaciep 7o THE BArR 22 4/
89 (rwes comruny) T Have STRURGLED w iTH
THE Pevspar Ruies of CRIM/MAL ThRocEDURE,
THEY AAE $o MUcH v NEED OF arparis

s s W e 2 g

CLARIFICATION  (CLEA-uh~ Fyrm' Jo som cp)po

S0 MANY  PLACES |T SEEAAS THAT sStow
SLEPPINE 15 (NEVGARLE,

L MADE A ThLL AT A ALK Ban B so MEES L
Re THE WEep To MAKE TURLY TNSTRUCTIONS So

PLacd THAT “coyicrape CAN BAGILY UWNVPERSTAA)D

THEA . Sorve WAL LAW Yepo v THE AUVIBN 2 A1z

0N TOP 0FTHAT, WE MEED To Mace ‘maq So
CLEANL TH4T BUVEN TUPCES Can yAsen s/ 4
THEAA DiiT6 THE Feverac Ruczs of Carwl. Ploe.



