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MINUTES [DRAFT]
of

THE ADVISORY COMMITTEE
on

FEDERAL RULES OF CRIMINAL PROCEDURE

April 22-23, 1999
Washington, D.C.

The Advisory Committee on the Federal Rules of Criminal Procedure met at theThurgood Marshall Federal Judiciary Building in Washington, D.C. on April 22 and 23,1999. These minutes reflect the discussion and actions taken at that meeting.

L. CALL TO ORDER & ANNOUNCEMENTS

Judge Davis, Chair of the Committee, called the meeting to order at 8:30 a.m. onThursday, April 22, 1999. The following persons were present for all or a part of theCommittee's meeting:

Hon. W. Eugene Davis, Chair
Hon. Edward E. Carnes
Hon. David D. Dowd, Jr.
Hon. D. Brooks Smith
Hon. John M. Roll
Hon. Susan C. Bucklew
Hon. Tommy E. Miller
Hon. Daniel E. Wathen
Prof Kate Stith
Mr. Robert C. Josefsberg, Esq.
Mr. Darryl W. Jackson, Esq.
Mr. Henry A. Martin, Esq.
Mr. Laird Kirkpatrick, designate of the Asst. Attorney General for the Criminal

Division
Professor David A. Schlueter, Reporter

Also present at the meeting were: Hon. James A. Parker, member of the StandingCommittee and Chair of that Committee's Style Subcommittee; Professor DanielCoquillette, Reporter to the Standing Committee; Mr. Roger Pauley, Jr. of the
Department of Justice, Mr. John Rabiej and Mr. Mark Shapiro from the Rules CommitteeSupport Office of the Administrative Office of the United States Courts; Ms. LaurelHooper from the Federal Judicial Center; Ms. Nancy Miller, Judicial Fellow at theAdministrative Office; Mr. Joseph Spaniol, consultant to the Standing Committee, andProfessor Stephen A. Saltzburg, consultant to the Style Subcommittee of the StandingCommittee,. Judge Davis, the Chair, welcomed the attendees.
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II. APPROVAL OF MINUTES OF OCTOBER 1998 MEETING

Chief Justice Wathen moved that the Minutes of the Committee's October 1998meeting in Cape Elizabeth, Maine be approved. Following a second by Mr. Josefsberg,the motion carried by a unanimous vote.

m. RULES PENDING BEFORE SUPREME COURT

The Reporter indicated that the following rules were pending before the Supreme
Court:

1. Rule 6. Grand Jury (Presence of Interpreters; Return of Indictment);
2. Rule 11. Pleas (Acceptance of Pleas and Agreements, etc.);
3. Rule 24(c). Alternate Jurors (Retention During Deliberations);
4. Rule 30. Instructions (Submission of Requests for Instructions);
5. Rule 54. Application and Exception.

IV. RULES APPROVED BY STANDING COMMITTEE
AND JUDICIAL CONFERENCE

The Reporter informed the Committee that both the Standing Committee (at itsJanuary 1999 meeting) and Judicial Conference (at its Spring 1999 meeting) had approvedthe following rules:

1. Rule 32.2. Criminal Forfeitures
2. Rule 7. The Indictment and Information (Conforming

Amendment);
3. Rule 31. Verdict (Conforming Amendment);
4. Rule 32. Sentence and Judgment (Conforming Amendment); and
5. Rule 38. Stay of Execution (Conforming Amendment).

RULES AMENDMENTS EFFECTIVE DECEMBER 1, 1998

The Reporter also informed the Committee that amendments to the following
Rules had become effective on December 1, 1998:

1. Rule 5.1 (Preliminary Examination; Production of Witness
Statements);

2. Rule 26.2 (Production of Witness Statements; Applicability to
Rule 5.1 Proceedings);

3. Rule 31 (Verdict; Individual Polling of Jurors);
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4. Rule 33 (New Trial; Time for Filing Motion);
5. Rule 35(b) (Correction or Reduction of Sentence; Changed

Circumstances); and
6. Rule 43 (Presence of Defendant; Presence at Reduction

or Correction of Sentence).

V. CRIMINAL RULES CURRENTLY UNDER CONSIDERATION BY
ADVISORY COMMITTEE

A. Proposed Style Amendments to Rules 1-9, Rules of Criminal
Procedure

Judge Davis opened the discussion by noting that in addressing the proposed stylechanges -as originally drafted and then reviewed by Subcommittee A -the Committeewould inevitably have to address the issue of whether to make an substantive changes asI,> well. He also noted that it would be important to be alert to style changes that mightinadv rtently amount to changes in the substance of the Rule. Other members agreed with (j;/, that ob ervation and Judge Parker noted that in addressing the style changes to theAppella Rules, the Appellate Rules Committee had decided to make substantive changesf ,it ~as well.aQ

Judge Smith, Chair of Subcommittee A, indicated that the subcommittee hadreviewed the proposed style changes and had met for a one-day meeting to review the 2proposed changes. Each member of that subcommittee had been assigned one or morerules and was prepared to discuss the changes.

1. Rule 1. Scope. Judge Carnes explained that the proposed changesto Rule 1 included what is currently in Rule 60 (Title of Rules) and Rule 54 (Applicationand Exception). Following discussion, the Committee agreed by a vote of 8 to 2 to deletesubdivision (a) in the redrafted rule (current Rule 60) because there was no need toindicate in the Rules themselves what the Rules will be called. (All remaining subdivisions
in the restyled Rule 1 were renumbered). Judge Carnes further explained that thelanguage in current Rule 5 4 (2)(Offenses Outside a District or State), (3) (Peace bonds),and (4) (Proceedings Before United States Magistrate Judges) had not been incorporatedinto restyled Rule 1 because they were not needed.

He also pointed out that language in Rule 54(b)(5) relating to proceedings
involving fishery offenses and proceedings against a witness in a foreign country had beendeleted as being obsolete. Following discussion, the Committee decided by a vote of 10to 0 to delete the language currently in Rule 54(c) relating to the definition of the words"demurrer," "motion to quash," "plea in abatement," "plea in bar," and "special plea in
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bar" because those terms are obsolete and there is no need to cross-reference Rule 12,which addresses the topic of motions.

The Committee discussed use of the term "government attorney" as contrasted tothe current term used in the Rules, "attorney for the government" in Rule 54(c).
Following discussion, the Committee decided to add to the definition those attorneys
authorized by law to conduct proceedings under the criminal rules in the capacity of
prosecutor. That change was intended to cover such attorneys as those in the Office ofIndependent Counsel or Special Counsel.

In addressing the definition of the term "Magistrate Judge," the Committee
decided to include the following language: "When these rules authorize a magistrate judge
to act, a United States judge as defined in 28 U.S.C. § 451 may act."

The Committee also added a definition for "organization" as defined in 18 U.S.C.§ 18. Finally, the Committee voted unanimously to arrange the definition of terms inrestyled Rule 1 (c) alphabetically. During the discussion, other minor stylistic changes
were made to the rule.

2. Rule 2. Purpose and Construction.

Following a brief discussion concerning the title of the Rule, the Committee madea minor change to the text of Rule 2 to indicate that the "rules are to be interpreted toprovide.." as opposed to the current language, "are intended to provide..."

3. Rule 3. The Complaint.

The Committee briefly addressed the issue of whether a complainant must
personally appear before a judicial officer in swearing to a complaint. Professor Saltzburgreported that his research had shown that there is no such requirement. Following briefdiscussion concerning the relationship between Rules 3, 4, and 5 the Committee decided
to tentatively approve Rule 3 pending research and possible redrafting to make those threerules consistent.

4. Rule 4. Arrest Warrant or a Summons on a Complaint.

In discussing the proposed changes to Rule 4(a), the Committee decided to includean element of discretion in those instances where the defendant fails to respond to a
summons. The redrafted rule provides that the judge may issue a warrant, but must do soin those cases where the government requests that a warrant be issued. The Committee
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also clarified language concerning the ability of the judge to issue more than one warrant
or summons on the same complaint.

Rule 4(b), which simply notes that hearsay evidence may be used to establish
probable cause, was deleted as being unnecessary; the caselaw now clearly recognizes that
principle. In discussing proposed Rule 4(c), the Committee addressed the issue of
whether the current language "nearest available magistrate" was the most appropriate
standard. There was also some discussion on the question of whether some preference
should be stated for requiring that a defendant be brought before a federal judge, rather
than a state officer. After discussing the issue, the Committee decided to change the rule
to require that a warrant must command that "the defendant be arrested and brought
promptly before a federal judge or, if none is reasonably available, before a state or local
officer;" The consensus was that this language would more accurately reflect the thrust of
the original rule -that time is of the essence and the necessity of bringing a defendant
before a judicial officer with some dispatch, regardless of the location of that officer -and
to state a preference for using federal judicial officers rather than state officers.

In discussing Rule 4(d)(3) (Manner of executing warrant), Mr. Josefsberg and Mr.
Martin raised the question of whether the defendant must request to see the warrant
before an officer is obliged to show it to the defendant. Following discussion of the issue
the Committee voted unanimously to approve the language as drafted.

During the discussion on Rule 4, other minor stylistic changes were made to the
rule.

5. Rule 5. Initial Appearance.

In Rule 5(a), the Committee again discussed the issue of timely appearance of a
defendant before a magistrate and decided to change the Rule to require that officers
"promptly" bring a defendant to a judicial officer, and not necessarily the nearest officer.

There was some discussion concerning the need for Rules to distinguish between
appearances that follow the filing of a complaint and those that follow the return of an
indictment or information.

6. Rule 5.1. Preliminary Hearing in a Felony Case.

In considering the proposed style changes to Rule 5.1, the Committee addressed
the issue of providing transcripts and recordings of the hearing to a defendant. Following
extended discussion, the Committee decided to provide in the Rule that a judge could
provide copies of the recordings to either party, upon request. And a copy of the
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transcript could be made available to either party upon request and payment and in
accordance with any Judicial Conference guidelines.

7. Rule 6. The Grand Jury.

Professor Stith explained the proposed changes to Rule 6. In particular she
focused first on the language in Rule 6(b)(1) that deals with objections to the
qualifications of the grand jurors before they take their oath. She pointed out that
although there might be a remote possibility that a defendant would even know who thegrand jurors are going to be, the language seems to have no real value, a view previously
expressed by Professor Saltzburg in reviewing an earlier draft of the rule. Following
discussion, the Committee voted 1 1-1 to remove the sentence in Rule 6(b)( 1) that
indicates that any challenges to the grand jurors must be made before they take their oath.

There was also some discussion regarding interchangeable use of the words
"court" and "judge" throughout the rules. This matter was later referred to Judge Smith
for further study.

Judge Stith also raised the question of whether the current language in Rule 6(e)
concerning contempt for violations of the rule applied to any violations or only those
involving a breach of the secrecy provisions in 6(e). After a short discussion, the
Committee asked that the matter be research further.

Addressing Rule 6(e)(3), Judge Roll raised the question whether under
6(e)(3)(D)(ii), a defendant must articulate a particularized need for the grand jury
information. That matter was also designated as one for further study. The Committee
also added a new provision in 6(e)(3)(D) for addressing disclosure of grand jury
information to lawyers of the armed forces. Other minor stylistic changes were also made
to the rule.

8. Rule 7. The Indictment and the Information.

Discussion for Rule 7 focused on several areas. First, the Committee addressed
the issue of whether Rule 7(a) needed to contain any reference to "hard labor." Following
some discussion, it was decided that that issue needed additional research. Second, aquestion was raised about 7(b) vis a vis the ability of a defendant to waive an indictment
and whether that must be done in open court. Following discussion, the Committee
decided to leave the language as presented, which requires that the waiver be in open
court. Third, the Committee discussed the need, if any, for including a reference to
harmless error in Rule 7(c)(2), in light of Rule 52. The Committee ultimately decided tochange the title of that subdivision to "Citation Error" which more accurately reflects theessence of the provision. Finally, in discussing Rule 7(e), which permits amendments to an
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information, the Committee decided to conduct more research on the issue of whether anindictment could ever be amended.

9. Rule 8. Joinder of Offenses or Defendants.

The Committee discussed Rule 8 only briefly, making one minor stylistic change tothe proposed revision.

10 Rule 9. Arrest Warrant or Summons on an Indictment or
Information.

Discussion regarding Rule 9 focused primarily on the current provision in Rule9(b)(1) that "the court may fix the amount of bail and endorse it on the warrant." Mr.Jackson reported that he had completed research on that language and had concluded thatas written it probably was inconsistent with the Bail Reform Act. There was a question,however, whether the Committee should simply change the language to indicate that amagistrate could recommend the amount of bail, if any. Following a discussion on theissue, the Committee voted unanimously to remove the last sentence of 9(b)( 1). TheCommittee also discussed the question of whether Rule 9 should be redrafted to make itmore consistent with other Rules, such as Rules 4, 5, and 5.1 deal with the same generalsubject matter. The Committee also made several other minor stylistic changes to theRule.

B. Proposed Amendments to Rules of Criminal Procedure

Before addressing several proposed amendments to the Rules, the Reporter raisedthe issue of whether any approved amendments should be published for comment. Henoted that unless there was some compelling need to publish the proposed changes, itwould be better to wait until the affected rules were "restyled" and published as an entirepackage in the next year or so. He added that to start what would amount to a dual tracksystem of publication and comment could be confusing to the bench and the bar. Mr.Pauley responded that several of the proposed amendments were important because theyaddressed sometimes conflicting court decisions and should be published without delay.To do so might simply invite additional litigation. Mr. Rabiej pointed out that there issome sentiment for not routinely publishing rules changes every year and that the SupremeCourt had expressed some concern about the number of amendments. The Committeeultimately voted 6 to 4 to decide on a case-by-case basis whether any substantive
amendments should be published before the restyling package was ready for publication.

1. Rule 10. Arraignment & Rule 43. Presence of Defendant.



April 1999 Minutes 
8

Advisory Committee on Criminal Rules

The Reporter provided some background information on the proposed
amendments to Rules 10 and 43 that would permit the defendant to waive his or herappearance at the arraignment. He noted that at a prior meeting Judge Miller and Mr.
Martin had agreed on some proposed language in a new (c)(i) that would make it clearthat the defendant's ability to waive an appearance is available only where he or she isentering a plea of not guilty and that a waiver may not be used where the defendant, underRule 7(b), must appear in open court to waive an indictment where he has been chargedwith a criminal information in a felony case. He continued by noting that at the October1998 meeting the Committee had asked him to draft the appropriate amendment.

Judge Roll indicated that he had submitted a memo to the Committee thatsummarized the existing practice in both federal and state courts. He noted that some ofthe states that use teleconferencing do not require the defendant's consent to thatprocedure.
Chief Justice Wathen added that Maine and used teleconferencing and hadultimately rejected its use. ; Judge Bucklew noted that that is the case in Florida statecourts and Judge Miller observed that Hawaii also uses that procedure.

Following additional discussion, Judge Davis appointed a subcommittee of JudgeRoll (Chair), Judge Bucklew, Judge Miller, Mr. Martin, Mr. Jackson, and a representativefrom the Department of Justice. He asked that the subcommittee study the issue ofwhether to add a teleconferencing provision to Rule 10 and possibly other rules and reporttheir findings and recommended amendments at the next meeting..

2. Rule 12.2. Notice of Insanity Defense or Expert Testimony of
Defendant's Mental Condition.

The Reporter provided a brief background on the proposed changes to Rule 12.2,which would make three changes. First, the amendment would require the defendant toprovide notice of an intent to introduce expert testimony in a capital case sentencingproceeding. Second, the amendment would authorize the defendant, who had providedsuch notice, to undergo a mental examination. And third, the proposed change wouldplace some limits on the ability of the government to see the results of that examination
before the penalty phase had begun. Based upon the Committee's discussion at theOctober 1998 meeting, he had drafted an amendment to the Rule. He also noted that theJudicial Center had been asked to study the practice in states concerning mental
examinations and the procedures for disclosing the results to the prosecution and defense.The Chair recognized Ms. Laurel Hooper from the Judicial Center, who had conductedthe study.

At the suggestion of Mr. Pauley, a minor stylistic change was made to Rule12.2(a). During the general discussion which followed, several members noted that thereare few federal capital cases from which to draw any meaningful experience. Several



April 199 Minutes 
9

Advisory Committee on Criminal Rules

members raised the question again about the timing of the disclosure of the report and
whether the defense might wish to reconsider whether to give notice of a defense that
focuses on the mental condition of the defendant. In addition, Judge Bucklew raised theissue of whether the disclosure of the defendant's statements, as provided in Rule
12.2(c)(3) would be triggered by lay testimony about the defendant's mental condition.
The Reporter indicated that that issue could be researched for the next meeting. Further
consideration of the amendment was deferred until the next meeting. The Reporter
indicated that he would submit the most recent version of the amendment to the Style
Subcommittee for its consideration.

3. Rule 26. Taking of Testimony.

The Reporter provided background information on the proposed changes to Rule
26, which had been approved at the October 1998 meeting. He explained that as a result
of that meeting he had drafted the amendment to parallel the provisions for using a
deposition in a criminal case, i.e., that the court must first find that the witness is
unavailable to testify in court. He also pointed out that since the last meeting, the Second
Circuit had affirmed the use of such procedures in United States v. Gigante, 166 F. 3d 75(2d Cir. 1999). Following discussion by the Committee regarding that decision and its
impact on the proposed amendment, Chief Justice Wathen moved that the amendment beapproved with the words "in the interest of justice" being added as a prerequisite for usingremote transmissions. Judge Miller seconded the motion which carried by a unanimous
vote.

The Reporter indicated that he would make the change and forward the proposed
amendment to the Style Committee for its consideration.

4. Rule 35(b). Correction or Reduction of Sentence.

The Reporter pointed out that Judge Carnes had drawn the Committee's attention
to United States v. Orozco, 160 F.3d 1309 (11th Cir. 1998). In that decision the court
had addressed a potential gap in the rule, that is whether a court may grant sentence reliefto a defendant who has provided information to the government within one year of
sentencing but the information is not actually useful to the government until much later.The court had concluded that the plain language of Rule 35(b) prevented any relief beinggranted to the defendant in that situation and recommended that Congress consider a
change to the rule.

Mr. Pauley explained that the Justice Department agreed with the court's
conclusion that a gap existed. He indicated that the Department would circulate a letter
on the issue and suggest appropriate language for amending the rule.
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5. Rule 49. Service and Filing of Papers.

The Reporter informed the Committee that the Technology Subcommittee of the
Standing Committee had considered possible amendments to the Rules of Procedure that
would permit electronic service of papers. The Civil Rules Committee was actively
considering possible amendments to the Civil Rules that would probably form the basis for
a uniform rule governing electronic service. Because Criminal Rule 49 incorporates civil
practice regarding service of papers, it would be important for the Committee to inform
the Civil Rules Committee of any concerns or issues that it thought should be addressed.
He added that approximately 10 courts, bankruptcy and district courts (civil) were
conducting pilot programs to determine the feasibility of electronic filing. To date, the
response has been largely positive.

Several members noted the potential problem of how proof of service would be
accomplished, especially where the defendant fails to appear in response to electronic
notification. The Reporter indicated that the Committee would have additional
opportunities to express its concerns and encouraged the members to continue to consider
the issue and note any other potential problems.

VI DESIGNATION OF TIME AND PLACE OF NEXT MEETING.

The next meeting of the Committee was scheduled for June 21 and 22 in Portland
Oregon to consider style changes to the Rules. Judge Davis indicated that he would
circulate information about possible dates in October for the Fall 1999 meeting.

Respectfully Submitted,

David A. Schlueter
Professor of Law
Reporter, Criminal Rules Committee





1. SCOPE, PURPOSE, AND Title I. Applicability of RulesCONSTRUCTION

Rule 1. Scope; Definitions
Rule 1. Scope (a) Scope.
These rules govern the procedure in all criminal proceedings in
the courts of the United States, as provided in Rule 54(a); and, (1) In General. These rules govern the procedure in allwhenever specifically provided in one of the rules, to preliminary, criminal proceedings in the United States Districtsupplementary, and special proceedings before United States Courts, United States Courts of Appeals, and themagistrate judges and at proceedings before state and local Supreme Court of the United States.judicial officers.

(2) State or Local Officer. When a rule so states, itRule 54. Application and Exception applies to a proceeding before a state or local officer.

(a) Courts These rules apply to all criminal proceedings in the (3) Territorial Courts. These rules also govern theUnited States District Courts; in the District of Guam; in the procedure in criminal proceedings in the followingDistrict Court for the Northern Mariana Islands, except as courts:
otherwise provided in articles IV and V of the covenant provided
by the Act of March 24, 1976 (90 Stat. 263); in the District Court (A) the district court of Guam;of the Virgin Islands; and (except as otherwise provided in the
Canal Zone) in the United States District Court for the District of (B) the district court for the Northern Marianathe Canal Zone; in the United States Courts of Appeals; and in the Islands, except as otherwise provided by law;Supreme Court of the United States; except that the prosecution and
of offenses in the District Court of the Virgin Islands shall be by
indictment or information as otherwise provided by law. (C) the district court of the Virgin Islands, except

that the prosecution of offenses in that court
must be by indictment or information as
otherwise provided by law.|

Federal Rules of Criminal Procedure
June 10, 1999 Draft

Page I



(b) PROCEEDINGS (Rule 54 continued) (4) Removed Proceedings. Although these rules govern(1) Removed Proceedings. These rules apply to criminal all proceedings after removal from a state court, stateprosecutions removed to the United States district courts from law governs a dismissal by the prosecution.state courts and govern all procedure after removal, except that
dismissal by the attorney for the prosecution shall be governed by
state law.

(2) Offenses Outside a District or State. These rules apply to
proceedings for offenses committed upon the high seas or
elsewhere out of the jurisdiction of any particular state or district,
except that such proceedings may be had in any district
authorized by 18 U.S.C. § 3238.

(3) Peace Bonds. These rules do not alter the power ofjudges of
the United States or of United States magistrate judges to hold
security of the peace and for good behavior under Revised
Statutes, § 4069, 50 U.S.C. § 23, but in such cases the procedure
shall conform to these rules so far as they are applicable.

(4) Proceedings Before United States Magistrate Judges.
Proceedings involving misdemeanors and other petty offenses are
governed by Rule 58.

(5) Other Proceedings. These rules are not applicable to (5) Excluded Proceedings. Proceedings not governedextradition and rendition of fugitives; civil forfeiture of property by these rules include:for violation of a statute of the United States; or the collection of
fines and penalties. Except as provided in Rule 20(d) they do not (A) the extradition and rendition of a fugitive;apply to proceedings under 18 U.S.C. Chapter 403 - Juvenile
Delinquency - so far as they are inconsistent with that chapter. (B) a civil property forfeiture for the violation of aThey do not apply to summary trials for offenses against the federal statute;navigation laws under Revised Statutes §§ 4300-4305, 33 U.S.C.
§§ 391-396, or to proceedings involving disputes between seamen (C) the collection of a fine or penalty;under Revised Statutes §§ 4079-4081, as amended, 22 U.S.C. §§
256-258, or to proceedings for fishery offenses under the Act of (D) a proceeding under a statute governing juvenileJune 28, 1937, c. 392, 50 Stat. 325-327, 16 U.S.C. §§ 772-772i, delinquency to the extent the procedure isor to proceedings against a witness in a foreign country under 28 inconsistent with the statute, unless Rule 20(d)U.S.C. § 1784. 

provides otherwise; and

(E) a dispute between seamen under 22 U.S.C.
§§ 256-58.
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(c) Application of Terms. (Rule 54 continued) As used in these (b) Definitions. The following definitions apply to theserules the following terms have the designated meanings. rules:

"Act of Congress" includes any act of Congress locally (1) ["Court" includes a district judge when a criminalapplicable to and in force in the District of Columbia, in Puerto proceeding is in a United States court or in aRico, in Puerto Rico, in a territory or in any insular possession. territorial court as described in Rule I (a)(3) and also
includes a magistrate judge when performing"Attorney for the government" means the Attorney General, an functions authorized by law.]authorized assistant of the Attorney General, a United States

Attorney, an authorized assistant of a United States Attorney, (1) ["Federal judge" means:when applicable to cases arising under the laws of Guam the
Attorney General of Guam or such other person or persons as (A) a justice of the Supreme Court of the Unitedmay be authorized by the laws of Guam to act therein, and when States;
applicable to cases arising under the laws of the Northern Mariana
Islands the Attorney General of the Northern Mariana Islands or (B) a judge of the United States as defined in 28any other person or persons as may be authorized by the laws of U.S.C. § 451; orthe Northern Marianas to act therein.

(C) a United States magistrate judge. ]-may be"Civil action" refers to a civil action in a district court. unnecessary after further review

The words "demurrer," "motion to quash," "plea in abatement,"
"plea in bar" and "special plea in bar," or words to the same
effect, in any act of Congress shall be construed to mean the
motion raising a defense or objection provided in Rule 12.

"District court" includes all district courts named in subdivision
(a) of this rule.

"Federal magistrate judge" means a United States magistrate (2) "Government attorney" means:judge as defined in 28 U.S.C. §§ 631-639, a judge of the United
States or another judge or judicial officer specifically empowered (A) the Attorney General, or an authorized assistant;by statute in force in any territory or possession, the
Commonwealth of Puerto Rico, or the District of Columbia, to (B) a United States attorney, or an authorizedperform a function to which a particular rule relates. assistant;

"Judge of the United States" includes a judge of the district court, (C) when applicable to cases arising under Guamcourt of appeals, or the Supreme Court. law, the Guam Attorney General or other person
whom Guam law authorizes to act in the matter;"Law" includes statutes and judicial decisions. and

"Magistrate judge" includes a United States magistrate judge as (D) any other attorney authorized by law to conductdefined in 28 U.S.C. §§ 631-639, ajudge of the United States, proceedings under these rules as a prosecutor.another judge or judicial officer specifically empowered by
statute in force in any territory or possession, the Commonwealth (3) "Judge" means a federal judge or a state or localof Puerto Rico, or the District of Columbia, to perform a function officer.
to which a particular rule relates, and a state or local judicial
officer, authorized by 18 U.S.C. § 3041 to perform the functions (4) "Magistrate Judge" means a United States magistrateprescribed by Rules 3, 4, and 5. judge.
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"Oath" includes affirmations. (5) "Oath" includes an affirmation.

"Petty offense" is defined in 18 U.S.C. § 19. (6) "Organization" is defined in 18 U.S.C. § 18.

"State" includes District of Columbia, Puerto Rico, territory and (7) "Petty offense" is defined in 18 U.S.C. § 19.insular possession.

(8) "State" includes the District of Columbia, and any"United States magistrate judge" means the officer authorized by commonwealth, territory, or possession of the United28 U.S.C. §§ 63 1-639. ~~~~~~~~~~~~States.

(9) "State or local officer" includes:

(A) a state or local officer authorized to act under 18
U.S.C. § 3041; and

(B) ajudicial officer specifically empowered by
statute in force in the District of Columbia or in
any commonwealth, territory, or possession, to
perform a function to which a particular rule
relates.

(c) Authority of Justices and Judges of the United States.
When these rules authorize a magistrate judge to act, a
justice or judge of the United States as defined in 28
U.S.C. § 451 may act.

ADVISORY COMMITTEE NOTE

Rule 1 has been entirely revised. The rule has been expanded by incorporating Rules 54because that rule deals with the application of the rules- even though existing Rule 1purports to cover "Scope." First, the Committee believed that a statement of the scope ofthe rules should be at the beginning to show readers which proceedings are governed by
these rules. Second, the revised Rule also contains Rule 54(c) - "Application of Terms" -as a new Rule 1(b), now entitled "Definitions." The Committee believed that it would behelpful to include at the beginning the definitions that apply generally to all the rules.

Rule 1(a) now contains language from Rule 54(b)(1). Language in current Rule
54(b)(2)-(4) has been deleted for several reasons: First, Rule 54(b)(2) refers to a venue
statute that indicates where an offense committed on the high seas or somewhere outside
the jurisdiction of a particular district is to be tried; once venue has been established, thenthe Rules of Criminal Procedure automatically apply. Second, Rule 54(b)(3) currently
deals with Peace Bonds; that provision is inconsistent with the governing statute and istherefore deleted. Finally, Rule 54(b)(4) addresses proceedings conducted before UnitedStates Magistrate Judges, a topic now covered in Rule 58. Thus, it too was considered
redundant and has been deleted.
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Rule 1 (a)(5) consists of material currently located in Rule 54(b)(5), with the exception of thereferences to fishery offenses and to proceedings against a witness in a foreign country. Those
provisions were considered obsolete; the result is that those procedures, if they were to arise,
would be governed by the Rules of Criminal Procedure.

Rule 1 (b) is composed of material currently located in Rule 54(c), with several exceptions.
First, "Act of Congress" has been deleted from the restyled rules; instead the rules use the term"federal statute." Second, the language concerning demurrers, etc. has been deleted as being
unnecessary in the Federal Rules. Third, the definitions of "civil action" and "district court" havebeen deleted as being unnecessary. Fourth, the term used currently, "attorney for the
government," has been changed to "government attorney" and has been expanded to include
reference to those attorneys who may serve as special or independent counsel under applicable
federal statutes.

Fifth, the Committee has added a definition for the term "court" at Rule 1 (b)(1) Although
that term originally was almost always synonymous with the term "district judge," the term
might be misleading or unduly narrow to the extent that magistrate judges now, at least in somedistricts, perform many of the functions originally limited to district judges. For example, insome districts magistrate judges take guilty pleas under Rule 11 and handle grand jury matters
under Rule 6, although both of those rules use the term, "court." The proposed definition
continues the traditional interpretation that court means district judge, but also reflects the
current understanding that policy or law may permit magistrate judges to act as the "court."

Sixth, the term "Judge of the United States"' has been replaced with the term "Federal Judge."
Seventh, the definition of "Law" has been deleted as being superfluous and possibly misleading
in the sense that it suggests that administrative regulations are excluded.

Eighth, the current rules include three definitions for "magistrate judge." The term used inamended Rule 1 (b)(4) is limited to United States Magistrate Judges. In the current rules the termmagistrate judge reads broadly: it includes not only United States Magistrate Judges, but also
district court judges, court of appeals justices, Supreme Court Justices, and where authorized,
state and local officers. The Committee believed that the rules should reflect current practice,
i.e. the wider and almost exclusive use of United States Magistrate Judges, especially inpreliminary matters. The definition, however, is not intended to restrict the use of other federaljudicial officers to perform those functions. Thus, Rule 1 (c) has been added to make clear thatwhere the rules authorize a magistrate judge to act, any other federal judge or justice may act.

Finally, the term "organization" has been added to the list of definitions.

The remainder of the rule has been amended to make the rule more easily understood. Inaddition to changes made to improve the understanding, the Advisory Committee has changedlanguage to make style and terminology consistent throughout the Criminal Rules. These changes
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are intended to be stylistic only.

Rule 2. Purpose and Construction Rule 2. Interpretation

These rules are intended to provide for the just determination of These rules are to be interpreted to provide for the justevery criminal proceeding. They shall be construed to secure determination of every criminal proceeding, to securesimplicity in procedure, fairness in administration and the simplicity in procedure and fairness in administration, and toelimination of unjustifiable expense and delay. eliminate unjustifiable expense and delay.

ADVISORY COMMITTEE NOTE

The language of Rule 2 has been amended to make the rule more easily understood. In addition
to changes made to improve the understanding, the Advisory Committee has changed language tomake style and terminology consistent throughout the Criminal Rules. These changes are intended
to be stylistic only.

In particular, Rule 2 has been amended to clarify the effect of the Rules of Criminal Procedure.
The words "are intended" have been changed to read "are to be interpreted." The Committee
believed that that was the original intent of the drafters and more accurately reflects the purpose of
the rules.

11. PRELIMINARY PROCEEDINGS Title II. Preliminary Proceedings
Rule 3. The Complaint Rule 3. The Complaint

The complaint is a written statement of the essential facts The complaint is a written statement of the essential factsconstituting the offense charged. It shall be made upon oath constituting the offense charged. It must be made under oathbefore a magistrate judge. before a magistrate judge, or, if none is reasonably available,
before a state or local officer.

ADVISORY COMMITTEE NOTE

Rule 3 has been amended to make the rule more easily understood. In addition to changes madeto improve the understanding, the Advisory Committee has changed language to make style andterminology consistent throughout the Criminal Rules. These changes are intended to be stylisticonly.

Current Rule 3 requires the complaint to be sworn before a "magistrate judge," which undercurrent Rule 54 could include a state or local judicial officer. As that term is now defined in Rule1, state and local officers are no longer included in the definition of magistrate judges for thepurposes of these rules. Instead, the definition refers only to United States Magistrate Judges. Read
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together, Rule 3 requires that the complaint be made before a United States Magistrate Judge, or ifnone is available, before a state or local officer. As noted in Rule 1 (c), where the rules, such as thisone, authorize a magistrate judge to act, any other federal judge or justice may act. Thus, the Rule
more clearly indicates a preference for this procedure taking place before a federal judicial officer.

Rule 4. Arrest Warrant or Summons upon Complaint Rule 4. Arrest Warrant or a Summons on a Complaint
(a) Issuance. If it appears from the complaint, or from an (a) Issuance. If the complaint or one or more affidavits filedaffidavit or affidavits filed with the complaint, that there is with the complaint establish probable cause to believeprobable cause to believe that an offense has been committed and that an offense has been committed and that thethat the defendant has committed it, a warrant for the arrest of the defendant committed it, the judge must issue an arrestdefendant shall issue to any officer authorized by law to execute warrant to an officer authorized to execute it. At theit. Upon the request of the attorney for the government a request of the government attorney, the judge must issuesummons instead of a warrant shall issue. More than one warrant a summons, instead of a warrant, to a person authorizedor summons may issue on the same complaint. If a defendant fails to serve it. A judge may issue more than one warrant orto appear in response to the summons, a warrant shall issue. summons on the same complaint. If a defendant fails to

appear in response to a summons, a judge may, and upon
request of the government attorney must, issue a
warrant.

(b) Probable Cause. The finding of probable cause may be
based upon hearsay evidence in whole or in part.
(c) Form. (b) Form.

(1) Warrant. The warrant shall be signed by the magistrate (1) Warrant. A warrant must:
judge and shall contain the name of the defendant or, if the
defendant's name is unknown, any name or description by which (A) contain the defendant's name or, if it isthe defendant can be identified with reasonable certainty. It shall unknown, a name or description by which thedescribe the offense charged in the complaint. It shall command defendant can be identified with reasonablethat the defendant be arrested and brought before the nearest certainty;
available magistrate judge.

(B) describe the offense charged in the complaint;(2) Summons. The summons shall be in the same form as the
warrant except that it shall summon the defendant to appear (C) command that the defendant be arrested andbefore a magistrate at a stated time and place. promptly brought before a magistrate judge or,

if none is reasonably available, before a state or
local officer; and

(D) be signed by a judge.

(2) Summons. A summons is to be in the same form as a
warrant except that it must require the defendant to
appear before a magistrate judge at a stated time and
place.
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(c) Execution or Service, and Return.(d) Execution or Service; and Return.

(1) By Whom. Only a marshal or other authorized(1) By Whom. The warrant shall be executed by a marshal or by officer may execute a warrant. Any personsome other officer authorized by law. The summons may be authorized to serve a summons in a federal civilserved by any person authorized to serve a summons in a civil action may serve the summons.
action.

(2) Territorial Limits. A warrant may be executed, or a
summons served, only within the jurisdiction of the(2) Territorial Limits. The warrant may be executed or the United States.

summons may be served at any place within the jurisdiction of the
United States.

(3) Manner. The warrant shall be executed by the arrest of the (3) Manner.
defendant. The officer need not have the warrant at the time of the
arrest but upon request shall show the warrant to the defendant as (A) A warrant is executed by arresting thesoon as possible. If the officer does not have the warrant at the defendant. Upon arrest, the officer must informtime of the arrest, the officer shall then inform the defendant of the defendant of the warrant's existence and ofthe offense charged and of the fact that a warrant has been issued. the offense charged. At the defendant's request,The summons shall be served upon a defendant by delivering a the officer must show the warrant to thecopy to the defendant personally, or by leaving it at the defendant as soon as possible.
defendant's dwelling house or usual place of abode with some
person of suitable age and discretion then residing therein and by (B) A summons is served on a defendant:
mailing a copy of the summons to the defendant's last known
address. (i) by personal delivery; or

(ii) by leaving it at the defendant's residence or
usual place of abode with a person of
suitable age and discretion residing at that
location and by mailing a copy to the
defendant's last known address.

(C) A summons to an organization is served by
delivering a copy to an officer or to a managing
or general agent or to another agent appointed or
legally authorized to receive service of process.
If the agent is one statutorily authorized to
receive service and if the statute so requires, a
copy must also be mailed to the organization's
last known address within the district or to its
principal place of business elsewhere in the

_ _ _ _ _ _ _ _ _ _ _ __ _ U nited States.
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(4) Return. The officer executing a warrant shall make return (4) Return.
thereof to the magistrate judge or other officer before whom the
defendant is brought pursuant to Rule 5. At the request of the (A) After executing a warrant, the officer must
attorney for the government any unexecuted warrant shall be return it to the judge before whom the defendant
returned to and canceled by the magistrate judge by whom it was is brought in accordance with Rule 5. At the
issued. On or before the return day the person to whom a government attorney's request, an unexecuted
summons was delivered for service shall make return thereof to warrant must be brought back to and canceled
the magistrate judge before whom the summons is returnable. At by a magistrate judge or, if none is reasonably
the request of the attorney for the government made at any time available, by a state or local officer.
while the complaint is pending, a warrant returned unexecuted
and not canceled or summons returned unserved or a duplicate (B) The person to whom a summons was delivered
thereof may be delivered by the magistrate judge to the marshal for service must return it on or before the return
or other authorized person for execution or service. day.

(C) At the request of the government attorney, a
judge may deliver an unexecuted warrant or an
unserved summons or a copy of the warrant or
summons to the marshal or other authorized
person for execution or service.

ADVISORY COMMITTEE NOTE

Rule 4 has been amended to make the rule more easily understood. In addition to changes made
to improve the understanding, the Advisory Committee has changed language to make style and
terminology consistent throughout the Criminal Rules. These changes are intended to be stylistic
only. Several substantive changes have been made, however.

Rule 4(a) has been amended to provide an element of discretion in those situations where the
defendant fails to respond to a summons. Under the current rule, the judge must in call cases issue
an arrest warrant. The rule now provides that if the government attorney does not request that an
arrest warrant be issued on a failure to appear, the judge may decide whether to issue one or not.

Current Rule 4(b), which refers to the fact that hearsay evidence may be used to support probable
cause, has been deleted. The case law is now perfectly clear on that proposition and is more
appropriately covered under Rule 1 101 (d), Federal Rules of Evidence.

New Rule 4(b), which is currently Rule 4(c), addresses the form of an arrest warrant and a
summons and includes two changes. First, Rule 4(b)(1)(C) now requires that the warrant require that
the defendant be brought "promptly" before a judge. The Committee that this was a more
appropriate standard than the current requirement that the defendant be brought before the nearest
available magistrate judge. Under Rule 1 (b)(4), a magistrate judge is a United States Magistrate
Judge. This language accurately reflects the thrust of the original rule, that time is of the essence
and the necessity of bringing a defendant before a judicial officer with some dispatch, regardless of
the location of that officer. Second, the revised rule states a preference that the defendant be brought
before a federal judicial officer.
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Rule 4(b)(2) has been amended to require that if a summons is issued, the defendant must appear
before a magistrate judge. The current rule requires the appearance before a "magistrate," which
could include a state or local judicial officer. This is consistent with the preference for requiring
defendants to appear before federal judicial officers stated in revised Rule 4(b)(1).

Rule 4(c), currently Rule 4(d), includes two substantive changes. First, Rule 4(c)(3)(C) is taken
from former Rule 9(c)(1). That provision, which specifies the manner of serving a summons on an
organization. The Committee believed that Rule 4 was the more appropriate place to locate the
general provisions for addressing the mechanics of arrest warrants and summons. As noted at Rule
9, that rule now liberally cross-references the basic provisions appearing in Rule 4. Second, a
change has been made in Rule 4(c)(4). Currently, Rule 4(d)(4) requires that an unexecuted warrant
must returned to the magistrate judge who issued it. As amended, Rule 4(c)(4)(A) indicates that
after a warrant is executed, the officer must return it to the judge before whom the defendant will
appear under Rule 5. At the government's request, however, an unexecuted warrant may be returned
and canceled by any magistrate judge. The change is based upon the view that at the time the
warrant is returned, the issuing magistrate judge may not be available.

Rule 5. Initial Appearance Before the Magistrate Judge Rule 5. Initial Appearance

(a) In General. An officer making an arrest under a warrant (a) In General.
issued upon a complaint or any person making an arrest without a
warrant shall take the arrested person without unnecessary delay (1) Any person making an arrest must promptly take the
before the nearest available federal magistrate judge or, in the arrested person before a federal judge or, if none is
event that a federal magistrate judge is not reasonably available, reasonably available, before a state or local officer.
before a state or local judicial officer authorized by 18 U.S.C. §
3041. If a person arrested without a warrant is brought before a (2) When a person arrested without a warrant is brought
magistrate judge, a complaint shall be filed forthwith which shall before the judge, a complaint meeting Rule 4(a)'s
comply with the requirements of Rule 4(a) with respect to the requirement of probable cause must be filed
showing of probable cause. When a person, arrested with or promptly.
without a warrant or given a summons, appears initially before
the magistrate judge, the magistrate judge shall proceed in
accordance with the applicable subdivisions of this rule.
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(c) Offenses Not Triable by the United States Magistrate (b) Felonies.
Judge. If the charge against the defendant is not triable by the
United States magistrate judge, the defendant shall not be called (1) If the offense charged is a felony, the judge must
upon to plead. The magistrate judge shall inform the defendant of inform the defendant of the following:
the complaint against the defendant and of any affidavit filed
therewith, of the defendant's right to retain counsel or to request (A) the complaint against the defendant, and any
the assignment of counsel if the defendant is unable to obtain affidavit filed with it;
counsel, and of the general circumstances under which the
defendant may secure pretrial release. The magistrate judge shall (B) the defendant's right to retain counsel or to
inform the defendant that the defendant is not required to make a request that counsel be appointed if the
statement and that any statement made by the defendant may be defendant cannot obtain counsel;
used against the defendant. The magistrate judge shall also inform
the defendant of the right to a preliminary examination. The (C) the circumstances under which the defendant
magistrate judge shall allow the defendant reasonable time and may secure pretrial release;
opportunity to consult counsel and shall detain or conditionally
release the defendant as provided by statute or in these rules. (D) any right to a preliminary hearing; and

(E) the defendant's right not to make a statement,
and that any statement made may be used
against the defendant.

(2) The judge must allow the defendant reasonable
opportunity to consult counsel.

(3) The judge must detain or conditionally release the
defendant as provided by statute or these rules.

(4) A defendant may be called to plead only under Rule
10.

(b) Misdemeanors and Other Petty Offenses. If the charge (c) Misdemeanors. If a defendant is charged with a
against the defendant is a misdemeanor or other petty offense misdemeanor, the judge must inform the defendant in
triable by a United States magistrate judge under 18 U.S.C. § accordance with Rule 58(b)(2).
3401, the magistrate judge shall proceed in accordance with Rule
58.

ADVISORY COMMITTEE NOTE

Rule 5 has been amended to make the rule more easily understood. In addition to changes made
to improve the understanding, the Advisory Committee has changed language to make style and
terminology consistent throughout the Criminal Rules. These changes are intended to be stylistic
only. In addition, several substantive changes have been made.

Rule 5(a), which governs initial appearances by an arrested defendant before a magistrate judge.
First, Rule 5(a)(1) now provides that a person making the arrest must bring the defendant "promptly"
before a magistrate judge, instead of the current reference to "nearest available" magistrate. This
language parallels that in Rule 4 and reflects the view that time is of the essence, regardless of the
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location of the judge before whom the defendant will appear. The Committee intends no change
here; in County of Riverside v. McLaughlin, 500 U.S. 44 (1991), the Supreme Court used both terms
interchangeably. The last sentence in current Rule 5(a) has been deleted as being unnecessary. As
in other provisions throughout the rules, the preference is that the defendant be brought before a
federal judicial officer. Only if a magistrate judge is not available should the defendant be taken
before a state or local officer.

Rule 5(b), formerly Rule 5(c), has been retitled to more clearly reflect the subject of that
subdivision, the procedure to be used if the defendant is charged with a felony. And Rule 5(b)(4)
has been added to make clear that a defendant may only be called upon to enter a plea under the
provisions of Rule 10.

Finally, the last portions of current Rule 5(c) have been moved to Rule 5. 1, which deals with
preliminary hearings in felony cases.

Rule 5.1. Preliminary Hearing in a Felony Case Prior
to Indictment or Information

(a) In General. If charged with a felony prior to indictment
or information,) a defendant is entitled to a preliminary
hearing before a magistrate judge.

Rule 5(c) Offenses Not Triable by the United States (b) Scheduling. The [court] must hold a preliminary
Magistrate Judge. hearing within a reasonable time, but no later than 10

days after the initial appearance if the defendant is inA defendant is entitled to a preliminary examination, unless custody and no later than 20 days if not in custody,
waived, when charged with any offense, other than a petty unless:
offense, which is to be tried by a judge of the district court. If the
defendant waives preliminary examination, the magistrate judge (I) the defendant waives the hearing;
shall forthwith hold the defendant to answer in the district court.
If the defendant does not waive the preliminary examination, the (2) the defendant is indicted; or
magistrate judge shall schedule a preliminary examination. Such
examination shall be held within a reasonable time but in any (3) the government files an information.
event not later than 10 days following the initial appearance if the
defendant is in custody and no later than 20 days if the defendant
is not in custody, provided, however, that the preliminary
examination shall not be held if the defendant is indicted or if an
information against the defendant is filed in district court before
the date set for the preliminary examination.
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With the consent of the defendant and upon a showing of good (c) Extending the Time. With the defendant's consent and
cause, taking into account the public interest in the prompt upon a showing of good cause - taking into account thecause, taking into account the public interest ithprmptpbi neeti the prompt dipsto of crmnlvaedisposition of criminal cases, time limits specified in this

subdivision may be extended one or more times by a federal - the Icourti may extend the time limits in Rule 5.1 (b)
magistrate judge. In the absence of such consent by the defendant, one or more times. If the defendant does not consent, the
time limits may be extended by ajudge of the United States only [court] may extend the time limits only on a showing
upon a showing that extraordinary circumstances exist and that that extraordinary circumstances exist andjustice
delay is indispensable to the interests ofjustice requires the delay.

Rule 5.1. Preliminary Examination. (d) Probable-Cause Finding. If thelcourtl finds probable
cause to believe an offense has been committed and the

(a) Probable Cause Finding. If from the evidence it appears that defendant committed it, the 1courtl must promptly
there is probable cause to believe that an offense has been require the defendant to appear for further proceedings.
committed and that the defendant committed it, the federal The defendant may cross-examine adverse witnesses and
magistrate judge shall forthwith hold the defendant to answer in may introduce evidence but cannot object to evidence on
district court. The finding of probable cause may be based upon the ground that it was unlawfully acquired.
hearsay evidence in whole or in part. The defendant may cross-
examine adverse witnesses and may introduce evidence.
Objections to evidence on the ground that it was acquired by
unlawful means are not properly made at the preliminary
examination. Motions to suppress must be made to the trial court
as provided in Rule 12.

(b) Discharge of Defendant. If from the evidence it appears that (e) Discharging the Defendant. If the Icourti finds no
there is no probable cause to believe that an offense has been probable cause to believe an offense has been committed
committed or that the defendant committed it, the federal or the defendant committed it, the [court] must dismiss
magistrate judge shall dismiss the complaint and discharge the the complaint and discharge the defendant. A discharge
defendant. The discharge of the defendant shall not preclude the does not preclude the government from later prosecuting
government from instituting a subsequent prosecution for the the defendant for the same offense.
same offense.

(c) Records. After concluding the proceeding the federal (f) Records. The preliminary hearing must be recorded by a
magistrate judge shall transmit forthwith to the clerk of the court reporter or by a suitable recording device. The
district court all papers in the proceeding. The magistrate judge [court] may make a copy of the recording available to
shall promptly make or cause to be made a record or summary of either party upon request and may make a transcript
such proceeding. available to either party upon request and any payment as

required in accordance with applicable Judicial
(I) On timely application to a federal magistrate judge, the Conference regulations.
attorney for a defendant in a criminal case may be given the
opportunity to have the recording of the hearing on preliminary
examination made available to that attorney in connection with
any further hearing or preparation for trial. The court may, by
local rule, appoint the place for and define the conditions under
which such opportunity may be afforded counsel.
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(2) On application of a defendant addressed to the court or any
judge thereof, an order may issue that the federal magistrate judge
make available a copy of the transcript, or of a portion thereof, to
defense counsel. Such order shall provide for prepayment of costs
of such transcript by the defendant unless the defendant makes a
sufficient affidavit that the defendant is unable to pay or to give
security therefor, in which case the expense shall be paid by the
Director of the Administrative Office of the United States Courts
from available appropriated funds. Counsel for the government
may move also that a copy of the transcript, in whole or in part,
be made available to it, for good cause shown, and an order may
be entered granting such motion in whole or in part, on
appropriate terms, except that the government need not prepay
costs nor furnish security therefor.

(g) Production of Statements.(d) Production of Statements.

.)IGeelRue22adan )apisaayhai (1) In General. Rule 26.2(a)-(d) and (f) applies at any(1) In General. Rule 26.2(a)-(d) and (f) applies at any hearing hearing under this rule, unless the Icourti, for good
under this rule, unless the court, for good cause shown, rules '

otherwise in a particular case. cause shown, rules otherwise in a particular case.otherwise in a particular case.

(2) Sanctions for Failure to Produce Statement. If a party elects (2) Sanctionsfor Failure to Produce Statement. If a
not to comply with an order under Rule 26.2(a) to deliver a party elects not to comply with an order under Rulenot~~~~ tocml.iha re ne ue2.()t eie 26.2(a) to deliver a statement to the moving party, thestatement to the moving party, the court may not consider the 2courti to consider to esmony arwitne
testimony of a witness whose statement is withheld, whose sta nt isitheld.

. ~~~~~~whose statement IS withheld.

ADVISORY COMMITTEE NOTE

Rule 5.1 has been amended to make the rule more easily understood. In addition to changes
made to improve the understanding, the Advisory Committee has changed language to make style
and terminology consistent throughout the Criminal Rules. These changes are intended to be stylistic
only. Several substantive changes have been made to the Rule.

First, the title of the rule has been changed. Although the statute uses the phrase preliminary
examination, the Advisory Committee believes that the phrase preliminary hearing is more accurate.
What happens at this proceeding is more than just an examination; it includes an evidentiary hearing,
argument, and a judicial ruling. Further, the phrase preliminary hearing predominates in actual
usage.

Rule 5.1 (a) is composed of the first sentence of the second paragraph of current Rule 5(c). Rule
5.1 (b) now includes material formerly located in Rule 5(c): scheduling and extending the time limits
for the hearing. Although the rule continues to refer to proceedings before a "court," the Committee
recognizes that in many districts, magistrate judges perform these functions. That point is also
referenced in the definition of "court" in Rule 1 (b) that in turn recognizes that magistrate judges may
be authorized to act.
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Rule 5.1 (d), which addresses the issue of probable cause, contains the language formerly located
in Rule 5.1 (a), with the exception of the sentence, "The finding of probable cause may be based upon
hearsay evidence in whole or in part." The Advisory Committee believed that that language is now
unnecessary. First, the case law is now perfectly clear on that point. Second, retaining the language
might lead to the erroneous conclusion that hearsay may not be taken into consideration in other
proceedings governed by the rules. Finally, the Committee believed that this matter was more
appropriately covered under Rule 1 101 (d), Federal Rules of Evidence.

[The following language will need to be addressed again after the Committee decides on
use of the term "court." Under the current rule, the authority of the magistrate judge is
limited; changing the term to court, may insert an unnecessary ambiguity Rule 5.1(c)
includes new language that expands the authority of a United States Magistrate Judge to
determine whether to grant a continuance for a preliminary examination conducted under the
Rule. Currently, the magistrate judge's authority to do so is limited to those cases in which the
defendant has consented to the continuance. If the defendant does not consent, then the
government must present the matter to a district court judge, usually on the same day. That
procedure can lead to needless consumption of judicial resources and the consumption of time by
counsel, staff personnel, marshals, and other personnel. The proposed amendment currently
conflicts with 18 U.S.C. § 3060, which tracks the original language of the rule and permits only
district court judges to grant continuances where the defendant objects. But the current
distinction between continuances granted with or without the consent is an anomaly. While the
magistrate judge is charged with making probable cause determination and other decisions
regarding the defendant's liberty interests, the current rule prohibits the magistrate judge from
making a decision regarding a continuance unless the defendant consents. On the other hand, it
seems clear that the role of the magistrate judge has developed toward a higher level of
responsibility for pre-indictment matters. Furthermore, the Committee believes that the change
in the rule will provide greater judicial economy.]

Rule 5.1 (e), which deals with the discharge of a defendant, consists of former Rule 5.1 (b).

Rule 5.1(f) is a revised version of the material in current Rule 5. 1(c). Instead of including
detailed information in the rule itself concerning records of preliminary hearings, the Advisory
Committee opted simply to direct the reader to the applicable Judicial Conference guidelines.

Finally, Rule 5. 1(g), which addresses the production of statements made by a witness during
preliminary hearings, reflects changes made to the rule on December 1, 1998.

Federal Rules of Criminal Procedure
June 10, 1999 Draft

Page 15



III. INDICTMENT AND INFORMATION Title III. The Grand Jury, The Indictment,
and The Information

Rule 6. The Grand Jury Rule 6. The Grand Jury

(a) Summoning Grand Juries. (a) Summoning a Grand Jury.

(1) Generally. The court shall order one or more grand juries to (1) In General. When the public interest so requires, the
be summoned at such time as the public interest requires. The Icourtl must order that one or more grand juries be
grand jury shall consist of not less than 16 nor more than 23 summoned. A grand jury must have 16 to 23
members. The court shall direct that a sufficient number of legally members, and the court must order that enough
qualified persons be summoned to meet this requirement. legally qualified persons be summoned to meet this

requirement.
(2) Alternate Jurors. The court may direct that alternate jurors
may be designated at the time a grand jury is selected. Alternate (2) Alternate Jurors. When a grand jury is selected, the
jurors in the order in which they were designated may thereafter court may designate alternate jurors. They must be
be impanelled as provided in subdivision (g) of this rule. drawn and summoned in the same manner and must
Alternate jurors shall be drawn in the same manner and shall have have the same qualifications as regular jurors.
the same qualifications as the regular jurors, and if impanelled Alternate jurors will be impaneled in the sequence in
shall be subject to the same challenges, shall take the same oath which they are designated. If impaneled, an alternate
and shall have the same functions, powers, facilities and juror is subject to the same challenges, takes the
privileges as the regular jurors. same oath, and has the same functions, duties,

powers, and privileges as a regular juror.
(b) Objections to Grand Jury and to Grand Jurors. (b) Objections to the Grand Jury or to a Grand Juror.

(1) Challenges. The attorney for the government or a defendant (1) Challenges. Either the government or a defendant
who has been held to answer in the district court may challenge may challenge the grand jury on the ground that it
the array of jurors on the ground that the grand jury was not was not lawfully drawn, summoned, or selected, and
selected, drawn or summoned in accordance with law, and may may challenge an individual juror on the ground that
challenge an individual juror on the ground that the juror is not the juror is not legally qualified.
legally qualified. Challenges shall be made before the
administration of the oath to the jurors and shall be tried by the (2) Motion to Dismiss an Indictment. A party maycourt. move to dismiss the indictment based on an

objection to the grand jury or on an individual juror's(2) Motion to Dismiss. A motion to dismiss the indictment may lack of legal qualification, unless the [courtl has
be based on objections to the array or on the lack of legal previously ruled on the same objection under Rule
qualification of an individual juror, if not previously determined 6(b)(1). The motion to dismiss is governed by 28
upon challenge. It shall be made in the manner prescribed in 28 U.S.C. § 1867(e). The court cannot dismiss the
U.S.C. § 1867(e) and shall be granted under the conditions indictment on the ground that a grand juror was not
prescribed in that statute. An indictment shall not be dismissed on legally qualified if the record shows that at least 12
the ground that one or more members of the grand jury were not qualified jurors concurred in the indictment.
legally qualified if it appears from the record kept pursuant to
subdivision (c) of this rule that 12 or more jurors, after deducting
the number not legally qualified, concurred in finding the
indictment.
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(c) Foreperson and Deputy Foreperson. The court shall (c) Foreperson and Deputy Foreperson. The Icourti will
appoint one of the jurors to be foreperson and another to be appoint one juror as the foreperson and another as the
deputy foreperson. The foreperson shall have power to administer deputy foreperson. In the foreperson's absence, the
oaths and affirmations and shall sign all indictments. The deputy foreperson will act as the foreperson. The
foreperson or another juror designated by the foreperson shall foreperson may administer oaths and affirmations and
keep record of the number of jurors concurring in the finding of will sign all indictments. The foreperson - or another
every indictment and shall file the record with the clerk of the juror designated by the foreperson - will record the
court, but the record shall not be made public except on order of number of jurors concurring in every indictment and will
the court. During the absence of the foreperson, the deputy file the record with the district clerk, but the record may
foreperson shall act as foreperson. not be made public unless the [court] so orders.

(d) Who May Be Present. (d) Who May Be Present.

(1) While Grand Jury is in Session. Attorneys for the (1) While the Grand Jury Is in Session. The following
government, the witness under examination, interpreters when persons may be present while the grand jury is in
needed and, for the purpose of taking the evidence, a session: government attorneys, the witness being
stenographer or operator of a recording device may be present questioned, interpreters when needed, and a
while the grand jury is in session. stenographer or operator of a recording device.

(2) During Deliberations and Voting. No person other than the (2) During Deliberations and Voting. No person other
jurors, and any interpreter necessary to assist a juror who is than the jurors, and any interpreter needed to assist a
hearing or speech impaired, may be present while the grand jury hearing-impaired or speech-impaired juror, may be
is deliberating or voting. present while the grand jury is deliberating or voting.
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(e) Recording and Disclosure of Proceedings. (e) Recording and Disclosing Proceedings.

(1) Recording of Proceedings. All proceedings, except when the (1) Recording the Proceedings. Except while the grand
grand jury is deliberating or voting, shall be recorded jury is deliberating or voting, all proceedings must
stenographically or by an electronic recording device. An be recorded by a court reporter or by a suitable
unintentional failure of any recording to reproduce all or any recording device. The validity of a prosecution is not
portion of a proceeding shall not affect the validity of the affected by the unintentional failure to make a
prosecution. The recording or reporter's notes or any transcript recording. Unless the Icourtl orders otherwise, a
prepared therefrom shall remain in the custody or control of the government attorney will retain control of the
attorney for the government unless otherwise ordered by the court recording, the reporter's notes, and any transcript
in a particular case. prepared from those notes.

(2) General Rule of Secrecy. A grand juror, an interpreter, a (2) General Rule of Secrecy. Unless these rules provide
stenographer, an operator of a recording device, a typist who otherwise, the following persons must not disclose a
transcribes recorded testimony, an attorney for the government, or matter occurring before the grand jury:
any person to whom disclosure is made under paragraph
(3)(A)(ii) of this subdivision shall not disclose matters occurring (A) a grand juror;
before the grand jury, except as otherwise provided for in these
rules. No obligation of secrecy may be imposed on any person (B) an interpreter;
except in accordance with this rule. A knowing violation of Rule
6 may be punished as a contempt of court. (C) a court reporter;

(D) an operator of a recording device;

(E) a person who transcribes recorded testimony;

(F) a government attorney; or

(G) a person to whom disclosure is made under Rule
6(e)(3)(A)(ii).
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(3) Exceptions. (3) Exceptions.

(A) Disclosure otherwise prohibited by this rule of matters (A) Disclosure of a grandjury matteor a orthan
occurring before the grand jury, other than its deliberations and the grand jury's deliberations or any grand
the vote of any grand juror, may be made to-

(i) an attorney for the government for use in the performance of (i) a government attorney for use in
such attorney's duty; and performing that attorney's duty; or
(ii) such government personnel (including personnel of a state or (ii) any government personnel - including

subdivision of a state) as are deemed necessary by an attorney for of a stae orstatelsubiviino
the government to assist an attorney for the government in the those of a state or state subdivision or of an
performance of such attorney's duty to enforce federal criminal Indian tribe - that a government attorneylaw. considers necessary to assist in performing

that attorney's duty to enforce federal
(B) Any person to whom matters are disclosed under criminal law.

subparagraph (A)(ii) of this paragraph shall not utilize that grand (B) A person to whom information is disclosed
jury material for any purpose other than assisting the attorney for under Rule 6(e)(3)(A)(ii) may use that
the government in the performance of such attorney's duty to information only to assist a government attorney
enforce federal criminal law. An attorney for the government in performing that attorney's duty to enforce
shall promptly provide the district court, before which was federforming lat gorn e nt ttorcey
impaneled the grand jury whose material has been so disclosed, federal criminal law. A government attorneywith the names of the persons to whom such disclosure has been must promptly provide the Icourti that
made, and shall certify that the attorney has advised such persons impaneled the grand jury with the names of allof their obligation of secrecy under this rule. persons to whom a disclosure has been made,and must certify that the attorney has advised

those persons of their obligation of secrecy
under this rule.
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(C) Disclosure otherwise prohibited by this rule of matters (C) A government attorney may disclose any grand-
occurring before the grand jury may also be made- jury matter to another federal grand jury.

(i) when so directed by a court preliminarily to or in connection (D) The Icourtl may authorize disclosure - at a
with a judicial proceeding; time, in a manner, and subject to any other
(ii) when permitted by a court at the request of the defendant, conditions that it directs-of a grand-jury

upon a showing that grounds may exist for a motion to dismiss matter:
the indictment because of matters occurring before the grand jury;
(iii) when the disclosure is made by an attorney for the (i) preliminarily to or in connection with a
government to another federal grand jury; or judicial proceeding;
(iv) when permitted by a court at the request of an attorney for

the government, upon a showing that such matters may disclose a (ii) at the request of a defendant who shows
violation of state criminal law, to an appropriate official of a state that a ground may exist to dismiss the
or subdivision of a state for the purpose of enforcing such law. indictment because of a matter that
If the court orders disclosure of matters occurring before the occurred before the grand jury;
grand jury, the disclosure shall be made in such manner, at such
time, and under such conditions as the court may direct. (iii) at the request of the government if it shows

that the matter may disclose a violation of
state or Indian tribal criminal law, as long
as the disclosure is to an appropriate state,
state-subdivision official, or Indian tribal
official for the purpose of enforcing that
law; or

(iv) at the request of the government if it shows
that the matter may disclose a violation of
military criminal law under the Uniform
Code Military of Justice, as long as the
disclosure is to an appropriate military
official for the purpose of enforcing that
law.

(D) A petition for disclosure pursuant to subdivision (e)(3)(C)(i) (E) A petition to disclose a grand jury matter under
shall be filed in the district where the grand jury convened. Unless Rule 6(e)(3)(D)(i) must be filed in the district
the hearing is ex parte, which it may be when the petitioner is the where the grand jury convened. Unless the
government, the petitioner shall serve written notice of the hearing is ex parte - as it may be when the
petition upon (i) the attorney for the government, (ii) the parties government is the petitioner - the petitioner
to the judicial proceeding if disclosure is sought in connection must serve the petition on, and the Icourtl must
with such a proceeding, and (iii) such other persons as the court afford a reasonable opportunity to appear and be
may direct. The court shall afford those persons a reasonable heard to:
opportunity to appear and be heard.

(i) the government attorney;

(ii) the parties to the judicial proceeding; and

(iii) any other person whom the [court] may
designate.
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(E) If the judicial proceeding giving rise to the petition is in a (F) If the petition to disclose arises out of a
federal district court in another district, the court shall transfer the proceeding in another district, the petitioned
matter to that court unless it can reasonably obtain sufficient Icourti must transfer the petition to the other
knowledge of the proceeding to determine whether disclosure is Icourtl unless the petitioned Icourtl can
proper. The court shall order transmitted to the court to which the reasonably determine whether disclosure is
matter is transferred the material sought to be disclosed, if proper. If the petitioned 1courtl decides to
feasible, and a written evaluation of the need for continued grand transfer, it must send to the transferee [court]
jury secrecy. The court to which the matter is transferred shall the material sought to be disclosed, if feasible,
afford the aforementioned persons a reasonable opportunity to and a written evaluation of the need for
appear and be heard. continued grand-jury secrecy. The transferee

Icourtl must afford those persons identified in
Rule 6(e)(3)(E) a reasonable opportunity to
appear and be heard.

(4) Sealed Indictments. The federal magistrate judge to whom (4) Sealed Indictment. The magistrate judge to whom
an indictment is returned may direct that the indictment be kept an indictment is returned may direct that the
secret until the defendant is in custody or has been released indictment be kept secret until the defendant is in
pending trial. Thereupon the clerk shall seal the indictment and no custody or has been released pending trial. The
person shall disclose the return of the indictment except when clerk must then seal the indictment, and no person
necessary for the issuance and execution of a warrant or may disclose the indictment's existence except as
summons. necessary to issue or execute a warrant or summons.

(5) Closed Hearing. Subject to any right to an open hearing in (5) Closed Hearing. Subject to any right to an open
contempt proceedings, the court shall order a hearing on matters hearing in a contempt proceeding, the Icourtl must
affecting a grand jury proceeding to be closed to the extent close any hearing to the extent necessary to prevent
necessary to prevent disclosure of matters occurring before a disclosure of a matter occurring before a grand jury.
grand jury.

(6) Sealed Records. Records, orders, and subpoenas
(6) Sealed Records. Records, orders and subpoenas relating to relating to grand-jury proceedings must be kept
grand jury proceedings shall be kept under seal to the extent and under seal to the extent and as long as necessary to
for such time as is necessary to prevent disclosure of matters prevent the unauthorized disclosure of a matter
occurring before a grand jury. occurring before a grand jury.

(7) Contempt. A knowing violation of Rule 6 may be
punished as a contempt of court.
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(f) Finding and Return of Indictment. A grand jury may indict
only upon the concurrence of 12 or more jurors. The indictment (i) Indictment and Return. A grand jury may indict only if
shall be returned by the grand jury, or through the foreperson or at least 12 jurors concur. The grand juryt- or its
deputy foreperson on its behalf, to a federal magistrate judge in forepersonn- must return the indictment to a magistrate
open court. If a complaint or information is pending against the Judge in open court. If a complaint or information is
defendant and 12 persons do not vote to indict, the foreperson pending agains t the defendant and 12 jurors do not
shall so report to a federal magistrate judge in writing as soon as concur in the indictment, the foreperson must promptlypossible. and in writing report the lack of concurrence to the

magistrate judge.
(g) Discharge and Excuse. A grand jury shall serve until

discharged by the court, but no grand jury may serve more than (g) Discharge. A grand jury must serve until the Icourtl
18 months unless the court extends the service of the grand jury discharges it, but it may serve more than 18 months only
for a period of six months or less upon a determination that such if the court], having determined that an extension is in
extension is in the public interest. At any time for cause shown the public interest, extends the grand jury's service for no
the court may excuse a juror either temporarily or permanently, more than 6 months.
and in the latter event the court may impanel another person in
place of the juror excused. (h) Excuse. At any time, for good cause, the Icourti mayexcuse a juror either temporarily or permanently, and if

permanently, the [court] may impanel an alternate juror
in place of the excused juror.

(i) Indian Tribe. Indian tribe means an Indian tribe
recognized by the Secretary of the Interior on a list
published in the Federal Register under 25 U.S.C. §
479a- 1.

ADVISORY COMMITTEE NOTE

Rule 6 has been amended to make the rule more easily understood. In addition to changes made
to improve the understanding, the Advisory Committee has changed language to make style and
terminology consistent throughout the Criminal Rules. These changes are intended to be stylistic
only. The amended rule includes several substantive changes.

The first substantive change is in Rule 6(b)(1). The last sentence of current Rule 6(b)(1)
indicates that "Challenges shall be made before the administration of the oath to the jurors and shall
be tried by the court." That language has been deleted from the amended rule. The thrust of this
subdivision rests on the assumption that some formal proceedings have begun against a person, i.e.
the indictment. The Advisory Committee believed that although the first sentence reflects current
practice of a defendant being able to challenge the composition or qualifications of the grand jurors
after the indictment is returned, the second sentence does not comport with modem practice. That
is, a defendant will normally not know the composition or identity of the grand jurors before they
are administered their oath. Thus, the opportunity to challenge them and have the court decide the
issue before the oath is given, is not possible.

In Rule 6(d)(1), the term court "stenographer" has been changed to "court reporter." Similar
changes have been made in Rule 6(e)(1) and (2). [The language in Rule 6(d)(2) regarding the
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presence of interpreters has been approved by the Supreme Court and is now before
Congress]

Rule 6(e) continues to spell out the general rule of secrecy of grand jury proceedings and the
exceptions to that general rule. The last sentence in current Rule 6(e)(2) concerning contempt for
violating Rule 6 now appears in Rule 6(3)(7). No change in substance is intended.

[A footnote in a earlier draft indicated that Professor Saltzburg was researching the issue
of whether the language in the first sentence of Rule 6(e)(3) "otherwise prohibited by these
rules" could be omitted as suggested by the SSC. Has this matter been resolved?]

Rule 6(e)(3)(A)(ii) includes a new provision recognizing the sovereignty of Indian Tribes and
the possibility that it would necessary to disclose grand jury information to such persons in order
to enforce federal law. Similar language has been added to Rule 6(e)(3)(D)(iii). Rule 6(e)(D)(iv)
is a new provision that addresses disclosure of grand jury information to armed forces personnel
where the disclosure is for the purpose of enforcing military criminal law under the Uniform Code
of Military Justice, 10 U.S.C. §§ 801-946. See, e.g., Department of Defense Directive 5525.7
(January 22, 1985); 1984 Memorandum of Understanding Between Department of Justice and
Department of Justice; Memorandum of Understanding Between the Departments of Justice and
Transportation (Coast Guard) Relating to the Investigations and Prosecution of Crimes Over Which
the Two Departments Have Concurrent Jurisdiction (October 9, 1967).

[In Rule 6(e)(3)(E)(i), the Committee considered whether to amend the language relating
to "parties to the judicial proceeding" and determined that in the context of the rule, it was
understood that the parties referred to are the parties in the same judicial proceeding
identified in Rule 6(e)(3)(D)(I).]

[Rule 6(f) language has been approved by the Supreme Court and is now pending at
Congress]

Current Rule 6(g) has been divided into two new subdivisions, Rule 6(g), Discharge and Rule
6(h), Excuse.

Rule 6(i) is a new provision defining the term "Indian Tribe." [Subcommittee A was
considering whether to the definition is needed only "for purposes of this rule" or whether it
may apply to other rules as well, in which case it perhaps should be added to Rule 1. Has this
been resolved?]
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Rule 7. The Indictment and the Information Rule 7. The Indictment and the Information

(a) Use of Indictment or Information. An offense which may (a) When Used.
be punished by death shall be prosecuted by indictment. An
offense which may be punished by imprisonment for a term (1) Felony. An offense must be prosecuted by an
exceeding one year or at hard labor shall be prosecuted by indictment if it is punishable:
indictment or, if indictment is waived, it may be prosecuted by
information. Any other offense may be prosecuted by indictment (A) by death; or
or by information. An information may be filed without leave of
court. (B) by imprisonment for more than one year, unless

the defendant waives indictment.

(2) Misdemeanor. An offense punishable by
imprisonment for one year or less may be prosecuted
by indictment or information in accordance with
Rule 58(b)(1).

(b) Waiver of Indictment. An offense which may be punished (b) Waiving Indictment. An offense punishable by
by imprisonment for a term exceeding one year or at hard labor imprisonment for more than one year may be prosecuted
may be prosecuted by information if the defendant, after having by information if the defendant - in open court and after
been advised of the nature of the charge and of the rights of the being advised of the nature of the charge and of the
defendant, waives in open court prosecution by indictment. defendant's rights - waives prosecution by indictment.
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(c) Nature and Contents. (c) Nature and Contents.

(1) In General. The indictment or the information shall be a (1) In General. The indictment or information must be a
plain, concise and definite written statement of the essential facts plain, concise, and definite written statement of the
constituting the offense charged. It shall be signed by the attorney essential facts constituting the offense charged and
for the government. It need not contain a formal commencement, must be signed by a government attorney. It need not
a formal conclusion or any other matter not necessary to such contain a formal introduction or conclusion. A count
statement. Allegations made in one count may be incorporated by may incorporate by reference an allegation made in
reference in another count. It may be alleged in a single count that another count. A count may allege that the means by
the means by which the defendant committed the offense are which the defendant committed the offense are
unknown or that the defendant committed it by one or more unknown or that the defendant committed it by one
specified means. The indictment or information shall state for or more specified means. For each count, the
each count the official or customary citation of the statute, rule, indictment or information must give the official or
regulation or other provision of law which the defendant is customary citation of the statute, rule, regulation, or
alleged therein to have violated. other provision of law that the defendant is alleged

to have violated.
(2) Criminal Forfeiture. No judgment of forfeiture may be
entered in a criminal proceeding unless the indictment or the (2) Criminal Forfeiture. No judgment of forfeiture may
information shall allege the extent of the interest or property be entered in a criminal proceeding unless the
subject to forfeiture. indictment or the information provides notice that

the defendant has an interest in property that is
subject to forfeiture in accordance with the
applicable statute. [Pending Approval by Supreme
Court]

(3) Harmless Error. Error in the citation or its omission shall (3) Citation Error. Unless the defendant was misled
not be ground for dismissal of the indictment or information or and thereby prejudiced, neither an error in a citation
for reversal of a conviction if the error or omission did not nor a citation's omission is a ground to dismiss the
mislead the defendant to the defendant's prejudice. indictment or information or to reverse a conviction.

(d) Surplusage. The court on motion of the defendant may strike (d) Surplusage. On the defendant's motion, the Icourtl may
surplusage from the indictment or information. strike surplusage from the indictment or information.

(e) Amendment of Information. The court may permit an (e) Amending an Information. Unless an additional or
information to be amended at any time before verdict or finding if different offense is charged or a substantial right of the
no additional or different offense is charged and if substantial defendant is prejudiced, the Icourti may permit an
rights of the defendant are not prejudiced. information to be amended at any time before verdict or

finding.

(f) Bill of Particulars. The court may direct the filing of a bill of (f) Bill of Particulars. The Icourtl may direct the
particulars. A motion for a bill of particulars may be made before government to file a bill of particulars. The defendant
arraignment or within ten days after arraignment or at such later may move for a bill of particulars before or within 10
time as the court may permit. A bill of particulars may be days after arraignment or at a later time if the Icourt [
amended at any time subject to such conditions as justice requires. permits. The government may amend a bill of particulars

subject to such conditions as justice requires.
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ADVISORY COMMITTEE NOTE

Rule 7 has been amended to make the rule more easily understood. In addition to changes made
to improve the understanding, the Advisory Committee has changed language to make style and
terminology consistent throughout the Criminal Rules. These changes are intended to be stylistic
only. The amended rule includes several substantive changes.

The Committee has deleted the references to "hard labor" in the Rule. Such punishment is no
longer part of the Federal Sentencing Guidelines.

[Rule 7(c)(3), Criminal Forfeiture, is language approved by the Judicial Conference but
not yet by the Supreme Court]

The title of Rule 7(c)(3) has been amended. The Committee believed that potential confusion
could arise with the use of the term "harmless error" Rule 52, which deals with the issue of harmless
error and plain error is sufficient to address the topic. Potentially, the topic of harmless error could
arise with regard to any of the other rules and that there was insufficient need to highlight the term
in Rule 7. The focus in the language of (c)(3), on the other hand is specifically on the topic of the
effect of an error in the citation of authority in the indictment; that material remains but without any
reference to harmless error.

Rule 8. Joinder of Offenses and of Defendants Rule 8. Joinder of Offenses or Defendants

(a) Joinder of Offenses. Two or more offenses may (a) Joinder of Offenses. The indictment or
be charged in the same indictment or information in a information may charge a defendant in separate
separate count for each offense if the offenses charged, counts with two or more offenses if the offenses
whether felonies or misdemeanors or both, are of the charged - whether felonies or misdemeanors or
same or similar character or are based on the same act both - are of the same or similar character, or
or transaction or on two or more acts or transactions are based on the same act or transaction, or are
connected together or constituting parts of a common connected with or constitute parts of a common
scheme or plan. scheme or plan.

(b) Joinder of Defendants. Two or more defendants (b) Joinder of Defendants. The indictment or
may be charged in the same indictment or information information may charge two or more
if they are alleged to have participated in the same act defendants if they are alleged to have
or transaction or in the same series of acts or participated in the same act or transaction or
transactions constituting an offense or offenses. Such in the same series of acts or transactions
defendants may be charged in one or more counts constituting an offense or offenses. The
together or separately and all of the defendants need defendants may be charged in one or more
not be charged in each count. counts together or separately. All

defendants need not be charged in each
count.
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ADVISORY COMMITTEE NOTE

Rule 8 has been amended to make the rule more easily understood. In addition to changes made
to improve the understanding, the Advisory Committee has changed language to make style and
terminology consistent throughout the Criminal Rules. These changes are intended to be stylistic
only.

Rule 9. Warrant or Summons Upon Indictment or Rule 9. Arrest Warrant or Summons on an Indictment or
Information Information

(a) Issuance. Upon the request of the attorney for government (a) Issuance. The [court] must issue a warrant - or at the
the court shall issue a warrant for each defendant named in an government's request, a summons - for each defendant
information supported by a showing of probable cause under oath named in an indictment or named in an information if
as is required by Rule 4(a), or in an indictment. Upon the request one or more affidavits accompanying the information
of the attorney for the government a summons instead of a establish probable cause to believe that an offense has
warrant shall issue. If no request is made, the court may issue been committed and that the defendant committed it.
either a warrant or a summons in its discretion. More than one More than one warrant or summons may issue for the
warrant or summons may issue for the same defendant. The clerk same defendant. If a defendant fails to appear in response
shall deliver the warrant or summons to the marshal or other to a summons, the Icourtl may, and upon request of the
person authorized by law to execute or serve it. If a defendant government attorney must, issue a warrant. The [court]
fails to appear in response to the summons, a warrant shall issue. must issue the arrest warrant to an officer authorized to
When a defendant arrested with a warrant or given a summons execute it or the summons to a person authorized to serve
appears initially before a magistrate judge, the magistrate judge it.
shall proceed in accordance with the applicable subdivisions of
Rule 5.

(b) Form. (b) Form.

(1) Warrant. The form of the warrant shall be as provided in (1) Warrant. The warrant must conform to Rule 4(b)(1)
Rule 4(c)(1) except that it shall be signed by the clerk, it shall except that it must be signed by the clerk and must
describe the offense charged in the indictment or information and describe the offense charged in the indictment or
it shall command that the defendant be arrested and brought information.
before the nearest available magistrate judge. The amount of bail
may be fixed by the court and endorsed on the warrant. (2) Summons. The summons is to be in the same form

as a warrant except that it must require the defendant
(2) Summons. The summons shall be in the same form as the to appear before a magistrate judge at a stated time

warrant except that it shall summon the defendant to appear and place.
before a magistrate judge at a stated time and place.
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(c) Execution or Service; and Return. (c) Execution or Service; Return; Initial Appearance.

(1) Execution or Service. The warrant shall be executed or the (1) Execution or Service.
summons served as provided in Rule 4(d)(1), (2) and (3). A
summons to a corporation shall be served by delivering a copy to (A) The warrant must be executed or the summons
an officer or to a managing or general agent or to any other agent served as provided in Rule 4(c)(1), (2), and (3).
authorized by appointment or by law to receive service of process
and, if the agent is one authorized by statute to receive service (B) The officer executing the warrant must proceed
and the statute so requires, by also mailing a copy to the in accordance with Rule 5(a)(1).
corporation's last known address within the district or at its
principal place of business elsewhere in the United States. The
officer executing the warrant shall bring the arrested person
without unnecessary delay before the nearest available federal
magistrate judge or, in the event that a federal magistrate judge is
not reasonably available, before a state or local judicial officer
authorized by 18 U.S.C. § 3041.

(2) Return. The officer executing a warrant shall make return (2) Return. A warrant or summons will be returned in
thereof to the magistrate judge or other officer before whom the accordance with Rule 4(c)(4).
defendant is brought. At the request of the attorney for the
government any unexecuted warrant shall be returned and (3) Initial Appearance. When an arrested or summoned
cancelled. On or before the return day the person to whom a defendant first appears before the lcourtl, the judge
summons was delivered for service shall make return thereof. At must proceed under Rule 5.
the request of the attorney for the government made at any time
while the indictment or information is pending, a warrant returned
unexecuted and not cancelled or a summons returned unserved or
a duplicate thereof may be delivered by the clerk to the marshal
or other authorized person for execution or service.

1(d) Remand to United States Magistrate for Trial of Minor
Offensesl (Abrogated Apr. 28, 1982, eff. Aug. 1, 1982).

ADVISORY COMMITTEE NOTE

The amendments to Rule 9 are intended to make the rule more easily understood. In addition
to changes made to improve the understanding, the Advisory Committee has changed language to
make style and terminology consistent throughout the Criminal Rules. These changes are intended
to be stylistic only. The amended rule includes several substantive changes.

Rule 9 has been changed to reflect its relationship to Rule 4 procedures for obtaining an arrest
warrant or summons. Thus, rather than simply repeating material that is already located in Rule 4,
the Committee determined that where appropriate, Rule 9 should simply direct the reader to the
procedures specified in Rule 4.

Rule 9(a) has been amended to permit some discretion in whether to issue an arrest warrant if
the defendant fails to respond to a summons. Under the current language of the rule, if the defendant
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fails to appear, the judge must issue a summons. Under the amended version, if the defendant fails
to appear and the government requests that a warrant be issued, the judge must issue one. In the
absence of such a request, the judge has the discretion whether to do so. This mirrors language in
amended Rule 4(a).

Rule 9(b)(1) has been amended to delete language that indicates that the amount of bail may be
fixed by the court on the warrant. The Committee believes that that language is now inconsistent
with the 1984 Bail Reform Act. See United States v. Thomas, 992 F. Supp. 782 (D. Virgin Islands
1998) (bail amount endorsed on warrant that has not been determined in proceedings conducted
under Bail Reform Act has no bearing on decision by judge conducting Rule 40 hearing).

The language in current Rule 9(c)(1) concerning service of a summons on an organization
has been moved to Rule 4.
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IV. ARRAIGNMENT AND PREPARATION Title IV. Arraignment and
FOR TRIAL Preparation for Trial

Rule 10. Arraignment 3 Rule 10. Arraignment

(a) Arraignment, which shall be conducted in open (a) In General. Arraignment, which must be
court, and shall consists of conducted in open court, consists of:

(1) reading the indictment or information to the
defendant or stating to the defendant the substance of (1) giving the defendant a copy of the
the charge, and indictment or information;

(2) calling on84 the defendant to plead therete to
the indictment or information. (2) reading the indictment or information to the

(b) The defendant shall be given a copy of the defendant or stating to the defendant the
indictment or information before being called upon85 substance of the charge; and then
to enter a plea eI

(C) A defendant need not be present for the (3) asking the defendant to plead to the
arraignment if: indictment or information.

(I) the defendant has been charged by
indictment or misdemeanor information: (b) Waiving Appearance. A defendant need not be

(2) the defendant has waived such appearance present for the arraignment if the defendant has
in a written waiver signed by the defendant waived an appearance in writing and the court
and counsel and the waiver affirms that the accepts the waiver.
defendant has received and understands the
indictment or information and states that the
defendant's plea is not guiltv to the charges: (c) A defendant need not be present for the
and arraignment if:

(3) the court accepts the waiver.
(1) the defendant has been charged by

indictment or misdemeanor information;

(2) the defendant has waived such appearance
in a written waiver signed by the defendant
and counsel and the waiver affirms that the
defendant has received and understands the
indictment or information and states that the
defendant's plea is not guilty to the charges;
and

(3) the court accepts the waiver.

X3 Matter underlined and struck out reflect changes generally approved by full advisory committee, subject to edit by SSC.

X See note 42.

X Ditto.

Federal Rules of Criminal Procedure
June 8, 1999 Draft

Page 34



Rule 11. Pleas Rule 11. Pleas

(a) Alternatives. (a) Alternatives.
(1) In General. A defendant may plead guilty, not
guilty, or nolo contendere. If a defendant refuses to (I) In General. A defendant may plead guilty,
plead, or if a defendant organization, as defined in 18 not guilty, or (with the court's consent) nolo
U.S.C. § 18, fails to appear, the court shall enter a contendere. If a defendant refuses to plead or
plea of not guilty. 6

if a defendant organization fails to appear,
the court must enter a plea of not guilty.

(2) Conditional Pleas. With the approval of the
court and the consent of the government, a defendant (2) Conditional Plea. With the consent of the
may enter a conditional plea of guilty or nolo court and the government, a defendant may
contendere, reserving in writing the right, on appeal enter a conditional plea of guilty or nolo
from the judgment, to review of the adverse contendere, reserving in writing the right to
determination of any specified pretrial motion. A have an appellate court review an adverse
defendant who prevails on appeal shall be allowed to determination of a specified pretrial motion.
withdraw the plea. A defendant who prevails on appeal may

then withdraw the plea.

(b) Nolo Contendere. A defendant may plead nolo (b) Nolo Contendere.Y Before accepting a plea of
contendere only with the consent of the court. Such a nolo contendere, the court must consider the
plea shall be accepted by the court only after due parties' views and the public interest in the
consideration of the views of the parties and the effective administration ofjustice.
interest of the public in the effective administration of
justice.

86 This new language is not yet a part of the rule. It has been approved by the Judicial Conference and will be acted on
by the Supreme Court before May 1, 1999.

17 It would be a shift in practice, but the Advisory Committee might consider changing the phrase nolo contendere to no
contest. If this project is to result in a truly plain-English, it's worth considering. We aren't expecting this change to
be made, but we feel confident that it would find some support both within and without the legal community
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(c) Advice to Defendant. Before accepting a plea of (c) Advice to theDefendant.8 9 Before accepting a
guilty or nolo contendere, the court must address the plea of guilty or nolo contendere, the court must
defendant personally in open court and inform the address the defendant personally in open court.
defendant of, and determine that the defendant During this address, the court must inform the
understands, the following: defendant of, and determine that the defendant

(1) the nature of the charge to which the plea is understands, the following:
offered, the mandatory minimum penalty provided
by law, and the maximum possible penalty provided (1) the right to plead not guilty or, having
by law including the effect of any special parole or already so pleaded, to persist in that plea;
supervised release term, the fact that the court is
required to consider any applicable sentencing (2) the right to a jury trial;
guidelines but may depart from those guidelines
under some circumstances, and, when applicable, (3) the right to be represented by counsel - and
that the court may also order the defendant to make if necessary to have the court appoint counsel
restitution to any victim of the offense; and - at trial and at every other stage of the
(2) if the defendant is not represented by an attorney, proceeding;

that the defendant has the right to be represented by
an attorney at every stage of the proceeding, and, if (4) the right at trial to confront and cross-
necessary, one will be appointed to represent the examine adverse witnesses, to be protected
defendant; and from compelled self-incrimination, to testify
(3) that the defendant has the right to plead not and present evidence, and to compel the
guilty or to persist in that plea if it has already been attendance of witnesses;
made, the right to be tried by a jury and at that trial
the right to the assistance of counsel, the right to (5) the defendant's waiver of these trial rights if
confront and cross-examine adverse witnesses, and the court accepts a plea of guilty or nolo
the right against compelled self-incrimination; and contendere;
(4) that if a plea of guilty or nolo contendere is

accepted by the court there will not be a further trial (6) the nature of each charge to which the
of any kind, so that by pleading guilty or nolo defendant is pleading;
contendere the defendant waives the right to a trial;
and (7) any maximum possible penalty, including
(5) if the court intends to question the defendant imprisonment, fine, special assessment,

under oath, on the record, and in the presence of forfeiture, restitution, and term of supervised
counsel about the offense to which the defendant has release;
pleaded, that the defendant's answers may later be (8) any mandatory minimum penalty;
used against the defendant in a prosecution for
perjury or false statement; and (9) the court's obligation to apply the sentencing
(6) the terms of any provision in a plea agreement guidelines, and the court's authority to depart
waiving the right to appeal or to collaterally attack from those guidelines under some
the sentence.88

circumstances;

88This new language is not yet a part of the rule. It has been approved by the Judicial Conference and will be acted on by
the Supreme Court before May 1, 1999.

Professor Saltzburg approved separating Rule I I(c) into 12 numbered paragraphs. Paragraphs (6), (10), and (11)
incorporate wording he suggested.
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(10) the terms of any plea-agreement provision
waiving the right to appeal or to collaterally
attack the sentence; and

( 11) if questioned by the court about the offense,
any answer that the defendant gives under oath
may be used against the defendant in a later
prosecution for perjury or false statement.

(d) Insuring That the Plea is Voluntary. The court (d) Ensuring That a Plea Is Voluntary. Before
shall not accept a plea of guilty or nolo contendere accepting a plea of guilty or nolo contendere, the
without first, by addressing the defendant personally in court must address the defendant personally in
open court, determining that the plea is voluntary and open court and determine that the plea is
not the result of force or threats or of promises apart voluntary and did not result from force, threats, or
from the plea agreement. The court shall also inquire promises (other than promises in a plea
as to whether the defendant's willingness to plead agreement).
guilty or nolo contendere results from prior discussions
between the attorney for the government and the
defendant or the defendant's attorney.9 0

The language in this sentence (in the left column) apparently resulted from Santobello v. New York, 404 U.S 257,
261-62 (1971). Obviously, there are 'prior discussions" that lead to a plea agreement. The reference to 'promises apart
from the plea agreement" in the preceding sentence addresses the same sublect. Professor Saltzburg recommended
deleting the sentence.
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(e) Plea Agreement Procedure. (e) Plea Agreement.

(I) In General. The attorney for the government (1) In General. The government's attorney and
and the attorney for the defendant - or the defendant the defendant's attorney, or the defendant
when acting pro se - may agree that, upon the when acting pro se, may discuss and agree to
defendant's entering a plea of guilty or nolo a plea. The court must not participate in these
contendere to a charged offense, or to a lesser or discussions. If the defendant pleads guilty or
related offense, the attorney for the government will: nolo contendere to either the charged offense

(A) move to dismiss other charges; or or a lesser or related offense, the plea
(B) recommend, or agree not to oppose the agreement may specify that the government's

defendant's request for a particular sentence or attorney will:92

sentencing range, or that a particular provision of
the Sentencing Guidelines, or policy statement, or (A) not bring or will move to dismiss other
sentencing factor is or is not applicable to the case. charges; or
Any such recommendation or request is not binding
on the court; or (B) recommend, or agree not to oppose the

(C) agree that a specific sentence or sentencing defendant's request, that a particular
range is the appropriate disposition of the case, or sentence or sentencing range is
that a particular provision of the Sentencing appropriate or that a particular provision
Guidelines, or policy statement, or sentencing of the Sentencing Guidelines, or policy
factor is or is not applicable to the case. Such a statement, or sentencing factor is or is
plea agreement is binding on the court once it is not applicable, with the understanding
accepted by the court. that the recommendation or request does

The court shall not participate in any discussions not bind the court; or
between the parties concerning any such plea
agreement.9 (C) agree that a specific sentence or

sentencing range is the appropriate
disposition of the case, or that a
particular provision of the Sentencing
Guidelines, or policy statement, or
sentencing factor is or is not applicable;
such a plea agreement binds the court
once the court accepts it.93

9"This new language is not yet a part of the rule. It has been approved by the Judicial Conference and will be acted on by
the Supreme Court before May 1. 1999

42 The SSC considers this language stylistically much preferable to the language that came out of the June 1998 Standing
Committee meeting That draft contained unnumbered dangling text at the end of Rule I l(e)(l)(C)

9 This new language is not yet a part of the rule It has been approved by the Judicial Conference and will be acted on
by the Supreme Court before May 1, 1999.
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(2) Notice of Such Agreement. If a plea agreement (2) Disclosing a Plea Agreement.
has been reached by the parties, the court shall, on
the record, require the disclosure of the agreement in (A) When a plea agreement is reached, the
open court or, upon a showing of good cause, in parties must notify the court as soon as
camera, at the time the plea is offered. If the reasonably possible. 9 4 lConsider retaining
agreement is of the type specified in subdivision original version, i.e., (5) Time of Plea
(e)(1)(A) or (C), the court may accept or reject the Agreement Procedure. Except for good
agreement, or may defer its decision as to the cause shown, notification to the court of
acceptance or rejection until there has been an the existence of a plea agreement shall be
opportunity to consider the presentence report. If the given at the arraignment or at such other
agreement is of the type specified in subdivision time, prior to trial, as may be fixed by
(e)(I )(B), the court shall advise the defendant that if the court.
the court does not accept the recommendation or
request the defendant nevertheless has no right to (B) The parties must disclose the plea
withdraw the plea. agreement in open court, unless the court

for good cause allows the parties to disclose
the plea agreement in camera.

(C) If the plea agreement is of the type
specified in Rule I l(e)(l)(A) or (C), the
court may accept the agreement, reject it, or
defer a decision until the court has
reviewed the presentence report.

(D) If the plea agreement is of the type
specified in Rule I I (e)(1)(B), the court
must advise the defendant that the
defendant has no right to withdraw the plea
if the court accepts the plea agreement but
does not follow the recommendation or
request.9 5

(3) Acceptance of Plea Agreement. If the court (3) Accepting a Plea Agreement. If the court
accepts the plea agreement, the court shall inform the accepts the plea agreement, it must inform
defendant that it will embody in the judgment and the defendant that the disposition stated in
sentence the disposition provided in the plea the plea agreement will be included in the
agreement. judgment and sentence.

9 This sentence is Professor Saltzburg's suggestion.

9 This language clarifies the relation between this subparagraph and Rule I I(e)(4). Professor Saltzburg has approved
the change and has been asked to do a little further research on the point.

Federal Rules of Criminal Procedure
June 8, 1999 Draft

Page 39



(4) Rejection of Plea Agreement. If the court (4) Rejecting a Plea Agreement. If the court
rejects the plea agreement, the court shall, on the rejects the plea agreement, the court must do
record, inform the parties of this fact, advise the the following on the record:
defendant personally in open court or, on a showing
of good cause, in camera, that the court is not bound (A) inform the parties that the court rejects
by the plea agreement, afford the defendant the the plea agreement;
opportunity to then withdraw the plea, and advise the
defendant that if the defendant persists in a guilty (B) advise the defendant personally9 6 in
plea or plea of nolo contendere the disposition of the open court - or, for good cause, in
case may be less favorable to the defendant than that camera - that the court is not bound by
contemplated by the plea agreement. the plea agreement, and give the

defendant an opportunity to withdraw
the plea;97 and

(C) advise the defendant that if the plea is
not withdrawn, the court may dispose of
the case less favorably toward the
defendant than the plea agreement
contemplated.

(5) Time of Plea Agreement Procedure. Except for
good cause shown, notification to the court of the
existence of a plea agreement shall be given at the
arraignment or at such other time, prior to trial, as
may be fixed by the court.98

Y6 One SSC member, Judge Wilson, wanted to cut this word, and asked that his dissent be noted from the majority's
decision to retain it.

9 We recommend an Advisory Committee note explaining the relationship between this provision and Rule II (e)(2)(C),
and perhaps explaining United States v Hyde, 520 U.S 670 (1997) We also need to ensure that the rewritten rule
correctly captures the essence of Hyde

9 This language in the left column has been incorporated into the new Rule I I(e)(2)(A).
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(6) Inadmissibility of Pleas, Plea Discussions, and (5) Inadmissibility of Pleas, Plea Discussions,
Related Statements. Except as otherwise provided and Related Statements. Except as otherwise
in this paragraph, evidence of the following is not, in provided in this paragraph, evidence of the
any civil or criminal proceeding, admissible against following is not, in any civil or criminal
the defendant who made the plea or was a participant proceeding, admissible against the defendant
in the plea discussions: who made the plea or was a participant in the

plea discussions:
(A) a plea of guilty which was later withdrawn;

(A) a plea of guilty which was later withdrawn;
(B) a plea of nolo contendere;

(B) a plea of nolo contendere;
(C) any statement made in the course of any
proceedings under this rule regarding either of the (C) any statement made in the course of any
foregoing pleas; or proceedings under this rule regarding either

of the foregoing pleas; or
(D) any statement made in the course of plea
discussions with an attorney for the government (D) any statement made in the course of plea
which do not result in a plea of guilty or which discussions with an attorney for the
result in a plea of guilty later withdrawn. However, government which do not result in a plea of
such a statement is admissible (i) in any proceeding guilty or which result in a plea of guilty later
wherein another statement made in the course of withdrawn. However, such a statement is
the same plea or plea discussions has been admissible (i) in any proceeding wherein
introduced and the statement ought in fairness be another statement made in the course of the
considered contemporaneously with it, or (ii) in a same plea or plea discussions has been
criminal proceeding for perjury or false statement if introduced and the statement ought in
the statement was made in by the defendant under fairness be considered contemporaneously
oath, on the record, and in the presence of counsel. with it, or (ii) in a criminal proceeding for

perjury or false statement if the statement
was made in by the defendant under oath, on
the record, and in the presence of counsel.

(f) Determining Accuracy of Plea. Notwithstanding (f) Determining the Accuracy of a Plea. Before
the acceptance of a plea of guilty, the court should not entering judgment on a guilty plea, the court must
enter a judgment upon such plea without making such determine whether a factual basis for the plea
inquiry as shall satisfy it that there is a factual basis for exists.99

the plea.

(g) Record of Proceedings. A verbatim record of the (g) Recording the Proceedings. The proceedings
proceedings at which the defendant enters a plea shall during which the defendant enters a plea must be
be made and, if there is a plea of guilty or nolo recorded verbatim by a court reporter or by a
contendere, the record shall include, without suitable recording device. If there is a guilty plea
limitation, the court's advice to the defendant, the or a nolo contendere plea, the record must include
inquiry into the voluntariness of the plea including any the inquiries and advice to the defendant required
plea agreement, and the inquiry into the accuracy of a under Rule 11 (c), (d), and (f).
guilty plea.

(h) Harmless Error. Any variance from the (h) Harmless Error. A variance from the
procedures required by this rule which does not affect requirements of this rule is harmless error if it
substantial rights shall be disregarded. does not affect substantial rights.

9 This adopts language suggested by Professor Saltzburg
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COMPREHENSIVE REVISION

Rule 11. Pleas

(a) Entering a Plea. Iformerly "Alternatives'I

(1) In General. A defendant may plead guilty, not
guilty, or (with the court's consent) nolo
contendere.

(2) Conditional Plea. With the consent of the
court and government, a defendant may enter a
conditional plea of guilty or nolo contendere,
reserving in writing the right to have an
appellate court review an adverse
determination of a specified pretrial motion. A
defendant who prevails on appeal may then
withdraw the plea.

(3) Nolo Contendere Plea. Before accepting a
plea of nolo contendere, the court must
consider the parties' views and the public
interest in the effective administration of
justice. [Formerly subdivision (b)]

(4) Failure to Enter a Plea. If a defendant refuses
to [enter a plea] plead or if a defendant
organization fails to appear, the court must
enter a plea of not guilty. [Moved from
former 11(a)(1) [I do not have answer to
Roger's question about different treatment
for organizations]

(b) Consideration and Acceptance of a Guilty or
Nolo Contendere Plea. [New Headingl

(1) Advice to the Defendant. Before accepting a
plea of guilty or nolo contendere, the court
must address the defendant personally in open
court. During this address, the court must
inform the defendant of, and determine that the
defendant understands, the following:

(A) the right to plead not guilty, or having
already so pleaded, to persist in that plea;

(B) the right to a jury trial;

(C) the right to be represented by counsel
-and if necessary have the court appoint
counsel -at trial and at every other stage
of the proceeding;
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(D) the right at trial to confront and cross-
examine adverse witnesses, to be
protected from compelled self-
incrimination, to testify and present
evidence, and to compel the attendance of
witnesses;

(E) the defendant's waiver of these trial rights
if the court accepts a plea of guilty or
nolo contendere;

(F) the nature of the charge to which the
defendant is pleading;

(G) any maximum possible penalty, including
imprisonment, fine, special assessment,
forfeiture, restitution, and term of
supervised release;

(H) any mandatory minimum penalty;

(I) the court's obligation to apply the
sentencing guidelines, and the court's
authority to depart from those guidelines
under some circumstances;

(J) the terms of any plea-agreement provision
waiving the right to appeal or to
collaterally attack the sentence: and

(K) if questioned by the court about the
offense, any answer that the defendant
gives under oath may be used against the
defendant in a later prosecution for
perjury or false statement.lFormer
I 1(c)(1)J

(2) Ensuring That a Plea Is Voluntary. Before
accepting a plea of guilty or nolo contendere,
the court must address the defendant
personally in open court and determine that the
plea is voluntary and did not result from force,
threats, or promises (other than promises in a
plea agreement). IFormer I I(dJ

(3) Determining the Accuracy of a Plea. Before
entering judgment on a guilty plea, the court
must determine [that] [whether] a factual basis
for the plea exists.[Former 1I(f)J
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(c) Plea Agreement Procedure. Former 11(e)I

(1) In General. The government attorney and the
defendant's attorney, or the defendant when
acting pro se may discuss and agree to a plea.
The court must not participate in these
discussions. If the defendant pleads guilty or
nolo contendere to either the charged offense
or a lesser or related offense, the plea
agreement may specify that the government's
attorney will:

(A) not bring, or will move to dismiss, other
charges;

(B) recommend, or agree not to oppose the
defendant's request, that a particular
sentence or sentencing range is
appropriate or that a particular provision
of the Sentencing Guidelines, or policy
statement, or sentencing factor is or is not
applicable, with the understanding that
the recommendation or request does not
bind the court; or

(C) agree that a specific sentence or
sentencing range is the appropriate
disposition of the case, or that a particular
provision of the Sentencing Guidelines, or
policy statement, or sentencing factor is
or is not applicable; such a plea
agreement binds the court once the court
accepts it.

(2) Disclosing a Plea Agreement. lNew heading]

(A) Except for good cause shown, the parties
must inform the court of the existence of
a plea agreement at the arraignment, or at
some other time, prior to trial, as
established by the court. IFormer
11(e)(5)]lRoger is checking with
AUSA's on this languagel

(B) The parties must disclose the plea
agreement in open court when the plea is
offered, unless the court for good cause
allows the parties to disclose the plea
agreement in camera. [Former 11(e)(2)J
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(3) Judicial Consideration of a Plea Agreement
[New heading]

(A) If the plea agreement is of the type
specified in Rule I l(c)(l)(A) or (C), the
court may accept the agreement, reject it,
or defer a decision until the court has
reviewed the presentence report. [Former
I I(e)(2)J

(B) If the plea agreement is of the type
specified in Rule I l(c)(l)(B), the court
must advise the defendant that the
defendant has no right to withdraw the
plea if the court accepts the plea
agreement but does not follow the
recommendation or request. [Former
I 1 (e)(2)1

(4) Accepting a Plea Agreement. If the
court accepts the plea agreement, it must
inform the defendant that the disposition
stated in the plea agreement will be
included in the judgment. [Former
I I(e)(3)1

(5) Rejecting a Plea Agreement. [The court
may reject any plea agreement.] If the
court rejects a plea agreement of the type
specified in Rule I I(c)(l)(A) or (C), the
court must do the following on the record:

(A) inform the parties that the court
rejects the plea agreement;

(B) advise the defendant personally in
open court-or, for good cause, in
camera-that the court is not bound
by the plea agreement and give the
defendant an opportunity to
withdraw the plea; and

(C) advise the defendant that if the plea
is not withdrawn, the court may
dispose of the case less favorably
toward the defendant than the plea
agreement contemplated. [Former
1 1(e)(4)1
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(d) Withdrawing a Plea. A defendant may withdraw
a plea of guilty or nolo contendere as follows:

(1) Before the court accepts a plea of guilty or a
plea of nolo contendere, the defendant may
withdraw the plea for any, or no, reason.

(2) After the court accepts a plea of guilty or nolo
contendere, but before it imposes sentence, the
defendant may withdraw the plea if:

(A) the court rejects a plea agreement
between the defendant and the
government, [as provided in (c)(1)(A) or
(C) Roger suggests deleting this
languagel; or

(B) the defendant can show fair and just
reasons for requesting the withdrawal.

(3) After the court imposes sentence the defendant
may not withdraw a plea of guilty or nolo
contendere [and the plea may be set aside
only on direct appeal or by motion under 28
U.S.C. § 2255. Roger suggests deleting this
language and retaining it in Rule 321 [New
Provision]

(e) Admissibility or Inadmissibility of a Plea, Plea
Discussions, and Related Statements. Except as
otherwise provided in this paragraph, evidence of
the following is not, in any civil or criminal
proceeding, admissible against the defendant who
made the plea or was a participant in the plea
discussions:

(1) a plea of guilty which was later withdrawn;

(2) a plea of nolo contendere:

(3) any statement made in the course of any
proceedings under this rule regarding either of
the foregoing pleas; or
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(4) any statement made in the course of plea
discussions with an [government attorney]
attorney for the government which do not
result in a plea of guilty or which result in a
plea of guilty later withdrawn. However, such
a statement is admissible (i) in any proceeding
wherein another statement made in the course
of the same plea or plea discussions has been
introduced and the statement ought in fairness
be considered contemporaneously with it, [or]
(ii) in a criminal proceeding for perjury or
false statement if the statement was made by
the defendant under oath, on the record, and in
the presence of counsel [or, (iii) if the
statement consists of an offer by the
government of a conditional guilty plea
where relevant at sentencing to a
defendant's claim after trial, of entitlement
to acceptance of responsibility-Roger's
suggestion based upon Judge Sedwick's
memol. IFormer 11(e)(6)1

(f) Recording the Proceedings. The proceedings
during which the defendant enters a plea must be
recorded [verbatim] by a court reporter or by a
suitable recording device. If there is a guilty plea or
a nolo contendere plea, the record must include the
inquiries and advice to the defendant required
under Rule I I(c), (d), and (f). [Former 11(g)J

(g) Harmless Error. A variance from the
requirements of this rule is harmless error if it
does not affect substantial rights. [Former 11(h)l

Rule 12. Pleadings and Motions Before Trial; Rule 12. Pretrial Motions
Defenses and Objections.

(a) Pleadings and Motions. Pleadings in criminal (a) [abrogated]
proceedings shall be the indictment and the
information, and the pleas of not guilty, guilty and
nolo contendere. All other pleas, and demurrers and
motions to quash are abolished, and defenses and
objections raised before trial which heretofore could
have been raised by one or more of them shall be
raised only by motion to dismiss or to grant
appropriate relief, as provided in these rules.
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(b) Pretrial Motions. Any defense, objection, or (b) Pretrial Motions.
request which is capable of determination without the
trial of the general issue may be raised before trial by (1) In General. The parties may raise by pretrial
motion. Motions may be written or oral at the motion any defense, objection, or request
discretion of the judge. the following must be raised that the court can determine without a trial of
prior to trial: the general issue. At the court's discretion, a

motion may be written or oral. The following
(1) Defenses and objections based on defects in the must be raised before trial:
institution of the prosecution; or

(A) a motion alleging defense a defect in the
(2) Defenses and objections based on defects in the institution of the prosecution;
indictment or information (other than that it fails to
show jurisdiction in the court or to charge an offense (B) a motion alleging a defect in the
which objections shall be noticed by the court at any indictment or information - but at any
time during the pendency of the proceedings); or time during the proceeding, the court

may hear a claim that the indictment or
(3) Motions to suppress evidence; or information fails to state the court's

jurisdiction or fails to show an offense;
(4) Requests for discovery under Rule 16; or

(C) a motion to suppress evidence;
(5) Requests for severance of charges or defendants
under Rule 14. (D) a Rule 14 motion to sever charges or

defendants; and

(E) a Rule 16 motion for discovery.

(2) Notice by the Government of the Intention
to Use Evidence."'° (To be revised)

(A) At the Discretion of tihe Government.
At the arraignment or as soon thereafter
as is practicable, the government may
give notice to the defendant of its
intention to use specified evidence at
trial in order to afford the defendant an
opportunity to raise objections to such
evidence prior to trial under subdivision
(b)(3) of this rule.

(B) At the Request of the Defendant. At the
arraignment or as soon thereafter as is
practicable, the defendant may, in order
to afford an opportunity to move to
suppress evidence under subdivision
(b)(3) of this rule, request notice of the
government's intention to use (in its
evidence in chief at trial) any evidence
which the defendant may be entitled to
discover under Rule 16.

1 The revised language based on this rule was moved to new 12(b)(2). The later sections have been relettered
accordingly.
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(c) Motion Date. Unless otherwise provided by local (c) Motion Deadline.The court may at the
rule, the court may, at the time of the arraignment or as arraignment, or as soon afterward as practicable,
soon thereafter as practicable, set a time for the set a deadline for the parties to make pretrial
making of pretrial motions or requests and, if required, motions and may also schedule a motion hearing.
a later date of hearing.

(d) Notice by the Government of the Intention to
Use Evidence."'°

(1) At the Discretion of the Government. At the
arraignment or as soon thereafter as is practicable,
the government may give notice to the defendant of
its intention to use specified evidence at trial in order
to afford the defendant an opportunity to raise
objections to such evidence prior to trial under
subdivision (b)(3) of this rule.

(2) At the Request of the Defendant. At the
arraignment or as soon thereafter as is practicable,
the defendant may, in order to afford an opportunity
to move to suppress evidence under subdivision
(b)(3) of this rule, request notice of the government's
intention to use (in its evidence in chief at trial) any
evidence which the defendant may be entitled to
discover under Rule 16 subject to any relevant
limitations prescribed in Rule 16.

(e) Ruling on Motion. A motion made before trial (d) Ruling on a Motion. The court must decide
shall be determined before trial unless the court, for every pretrial motion before trial unless it finds
good cause, orders that it be deferred for determination good cause to defer a ruling. The court must not
at the trial of the general issue or until after verdict, but defer a pretrial motion if the deferral will
no such determination shall be deferred if a party's adversely affect a party's right to appeal. When
right to appeal is adversely affected. Where factual factual issues are involved in deciding a motion,
issues are involved in determining a motion, the court the court must state its essential findings on the
shall state its essential findings on the record. record.

(f) Effect of Failure To Raise Defenses or (e) Waiver of a Defense or Objection. A party
Objections. Failure by a party to raise defenses or waives any defense or objection not raised or any
objections or to make requests which must be made pretrial request not made by the deadline the court
prior to trial, at the time set by the court pursuant to sets under Rule 12(c) or by any extension the
subdivision (c), or prior to any extension thereof made court provides. For good cause, the court may
by the court, shall constitute waiver thereof, but the grant relief from the waiver.
court for cause shown may grant relief from the
waiver.

(g) Records. A verbatim record shall be made of all (f) Records. All proceedings at a motion hearing,
proceedings at the hearing, including such findings of including any findings of fact and conclusions of
fact and conclusions of law as are made orally. law made by the court, must be recorded verbatim

by a court reporter or by a suitable recording
device .

(II The revised language based on this rule was moved to new 12(b)(2). The later sections have been relettered
accordingly.
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(h) Effect of Determination. If the court grants a (g) Defendant's Continued Custody or Release
motion based on a defect in the institution of the Status.'0 2 If the court grants a motion to dismiss
prosecution or in the indictment or information, it may based on a defect in the institution of the
also order that the defendant be continued in custody prosecution, in the indictment, or in the
for a specified time pending the filing of a new information, it may continue bail or custody for a
indictment or information. Nothing in this rule shall be specified time until a new indictment or
deemed to affect the provisions of any Act of Congress information is filed. This rule does not affect any
relating to periods of limitations. federal statutory period of limitations.

(i) Production of Statements at Suppression (h) Producing Statements at a Suppression
Hearing. Rule 26.2 applies at a hearing on a motion to Hearing. Rule 26.2 applies at a suppression
suppress evidence under subdivision (b)(3) of this rule. hearing under Rule 12(b)(1)(C). In a suppression
For purposes of this subdivision, a law enforcement hearing, a law-enforcement officer is considered a
officer is deemed a government witness. government witness.

1012 The SSC thinks that the Advisory Committee should consider moving this subdivision into Rule 46.
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Rule 12.1 Notice of Alibi Rule 12.1. Notice of Alibi Defense'03

(a) Notice by Defendant. Upon written demand of (a) Government Request for Notice and
the attorney for the government stating the time, date, Defendant's Response.
and place at which the alleged offense was committed,
the defendant shall serve within ten days, or such (1) Government's Request. The government

different time as the court may direct, upon the attorney may request in writing that the

attorney for the government a written notice of the defendant notify the government attorney of

defendant's intention to offer a defense of alibi. Such any intended alibi defense. The request must

notice by the defendant shall state the specific place or state the time, date, and place of the alleged

places at which the defendant claims to have been at offense.
the time of the alleged offense and the names and
addresses of the witnesses upon whom the defendant (2) Defendant's Response. Within 10 days after

intends to rely to establish such alibi. the request, or some other time the court
directs, the defendant must serve written
notice on the government attorney of any
intended alibi defense. The defendant's
notice must state the specific places where
the defendant claims to have been at the time
of the alleged offense and the names and
addresses of the alibi witnesses on whom the
defendant intends to rely.

(b) Disclosure of Information and Witness. Within (b) Disclosure of Government Witnesses.
ten days thereafter, but in no event less than ten days
before trial, unless the court otherwise directs, the (1) Disclosure. If the defendant serves a Rule

attorney for the government shall serve upon the 12.1 (a)(2) notice, the government attorney

defendant or the defendant's attorney a written notice must disclose in writing to the defendant, or

stating the names and addresses of the witnesses upon the defendant's attorney, the names and
whom the government intends to rely to establish the addresses of the witnesses the government

defendant's presence at the scene of the alleged offense intends to rely on to establish the defendant's
and any other witnesses to be relied upon to rebut presence at the scene of the alleged offense,
testimony of any of the defendant's alibi witnesses. and any government rebuttal witnesses to the

defendant's alibi witnesses.

(2) Time to Disclose. Unless the court directs
otherwise, the government attorney must
give notice under Rule 12.1(b)(1) within 10
days after the defendant serves notice of an
intended alibi defense under Rule 12. I(a)(2),
but no later than 10 days before trial.

03 The SSC suggests that the Advisory Committee consider making the notice requirements in 12.1, 12.2. and 12.3 more
uniform. Rule 12 I(a)(2) and (b)(2) require ten days' notice. Rule 12.2(a) and (b) require notice "within the time
provided for the filing a pretrial motion." Rule 1 2.3(a)( 1) requires notice "within the time provided for filing a pretrial
motion"; Rule 12.3(a)(3) requires a government response within ten days of the defendant's notice, and Rule

12.3(a)(4)(B) and (C) require action within seven days of the government's demand or defendant's response. Also, the
SSC recommends that the Advisory Committee adopt a deadline for when the government's attorney should present
the written demand that the defendant give notice of any intended alibi defense. A logical deadline would be "within
the time provided for filing a pretrial motion" - this language appears in Rule 12.2(a) and (b) and in Rule 12 3(a( 1).
The SSC carefully considered the suggestion to combine Rules 12.1, 12.2, and 12.3. but after several drafting attempts,
the SSC abandoned the effort as impracticable.
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(c) Continuing Duty to Disclose. If prior to or during (c) Continuing Duty to Disclose. Both the

trial, a party learns of an additional witness whose government attorney and the defendant or the

identity, if known, should have been included in the defendant's attorney must promptly disclose in

information furnished under subdivision (a) or (b), the writing"' to the other party the name and address

party shall promptly notify the other party or the other of any additional witness if: (Josefsberg and Roll

party's attorney of the existence and identity of such to revise)
additional witness.

(1) the disclosing party learns of the witness
before or during trial; and

(2) the witness should have been disclosed under
Rule 12.1(a) or (b) if the disclosing party had
earlier known it.

(d) Failure to Comply. Upon failure of either party to (d) Exceptions. The court may for good cause grant

comply with the requirements of this rule, the court an exception to any requirement of Rule 12.1 (a) -

may exclude the testimony of any undisclosed witness (c).

offered by such party as to the defendant's absence
from or presence at, the scene of the alleged offense.
This rule shall not limit the right of the defendant to
testify.

(e) Exceptions. For good cause shown, the court may (e) Failure to Comply. If a party fails to comply

grant an exception to any of the requirements of with this rule, the court may exclude the

subdivisions (a) through (d) of this rule. testimony of any undisclosed witness regarding
the defendant's alibi. This rule does not limit the
defendant's right to testify.

(f) Inadmissibility of Withdrawn Alibi. Evidence of (f) Inadmissibility of Withdrawn Alibi. Evidence

an intention to rely upon an alibi defense, later of an intention to rely upon an alibi defense, later

withdrawn, or of statements made in connections with withdrawn, or of statements made in connections

such intention, is not, in any civil or criminal with such intention, is not admissible in any civil

proceeding, admissible against the person who gave or criminal proceeding against the person who

notice of the intention. gave notice of the intention.

'4 In writing was added here to be consistent with 12.3(b)
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Rule 12.2. Notice of Insanity Defense or Expert Rule 12.2. Notice of Insanity Defense; Mental
Testimony of Defendant's Mental Condition'0 5 Examination'0 6

(a) Defense of Insanity. If a defendant intends to rely (a) Notice of an Insanity Defense. A defendant who

upon the defense of insanity at the time of the alleged intends to rely on a defense of insanity at the time

offense, the defendant shall, within the time provided of the alleged offense must notify the
for the filing of pretrial motions or at such later time as government's attorney in writing within the time

the court may direct, notify the attorney for the provided for filing a pretrial motion, or at any

government in writing of such intention and file a copy later time the court directs. A defendant who fails

of such notice with the clerk. If there is a failure to to comply with the requirements of this

comply with the requirements of this subdivision, subdivision cannot rely on an insanity defense.
insanity may not be raised as a defense. The court may The court may - for good cause - allow the

for cause shown allow late filing of the notice or grant defendant to file the notice late, grant additional

additional time to the parties to prepare for trial or trial-preparation time, or make other appropriate

make such other order as may be appropriate. orders.

(b) Expert Testimony of Defendant's Mental (b) Notice of Expert Testimony of a Mental
Condition. If a defendant intends to introduce expert Condition. A defendant who intends to introduce
testimony relating to a mental disease or defect or any expert testimony relating to a mental disease,

other mental condition of the defendant bearing upon mental defect, or any other mental condition
(I! the issue of guilt, or (2) the issue of punishment in bearing on the defendant's guilt must so notify the
a capital case, the defendant shall, within the time government's attorney in writing within the time

provided for the filing of pretrial motions or at such provided for filing a pretrial motion, or at any

later time as the court may direct, notify the attorney later time the court directs. The court may - for

for the government in writing of such intention and file good cause - allow the defendant to file the

a copy of such notice with the clerk. The court may for notice late, grant additional trial-preparation time,

cause shown allow late filing of the notice or grant or make other appropriate orders.
additional time to the parties to prepare for trial or
make such other order as may be appropriate.

05 Matter underlined and struck out reflects proposed amendments being considered by full advisory committee, subject
to edit by SSC

1(16 The SSC suggests that the Advisory Committee consider making the notice requirements in 12.1, 12.2, and 12.3 more
uniform. See fn. 104.
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(c) Mental Examination of Defendant. (c) Mental Examination. On the government's
(I) Authority to Order Examination: motion, the court may order the defendant to

Procedures. If the defendant provides notice under submit to an examination under 18 U.S.C. § 4241
subdivision (a) In an appropriate ease the court may or 4242. If the court orders this examination, the
must, upon motion of the attorney for the government, following are inadmissible in any criminal
order the defendant to submit to an examination proceeding - whether or not the defendant
conducted pursuant to 18 U.S.C. 4241 or 4242. If the consented to the examination - except on an
defendant provides notice under subdivision (b) the issue concerning mental condition on which the
court may. upon motion of the attorney for the defendant has introduced testimony:
government, order the defendant to submit to an
examination conducted pursuant to procedures as (1) the defendant's statements made during the
ordered by the court. examination;

(2) Disclosure of Results of Examination. The
results of the examination conducted solely pursuant to (2) the expert's testimony based on the
notice under subdivision (b)(2) shall be sealed and not defendant's statements; and
disclosed to any atornev for the government or the
defendant unless and until the defendant is found (3) any other fruits of the defendant's statements.
guilty of one or more capital crimes and the defendant
confirms his or her intent to offer mental condition
evidence during sentencing proceedings.

(A) The results of the examination may be
disclosed earlier to the defendant upon good cause
shown.

(B) If early disclosure is made to the
defendant, similar disclosure must be made tot he
attorney for the government.

(3) Disclosure of Statements by the Defendant.
No statement made by the defendant in the course of
any examination for by this rule, whether the
examination with or without the consent of the
defendant, no testimony by the expert based upon such
statement, and no other fruits of the statement shall be
admitted in evidence against the defendant in any
criminal proceeding except on an issue respecting
mental condition on which the defendant has
introduced testimony.

(d) Failure to Comply. If there is a failure to give (d) Failure to Comply. If the defendant fails to give
notice when required by subdivision (b) of this rule or notice under Rule 12.2(b) or does not submit to an
to submit to an examination when ordered under examination when ordered under Rule 12.2(c), the
subdivision (c) of this rule, the court may exclude the court may exclude the testimony of the
testimony of any expert witness offered by the defendant's expert witness on the issue of the
defendant on the issue of the defendant's guilt. defendant's mental disease, mental defect, or any

other mental condition bearing on the defendant's
guilt [or punishment in a capital case].
(Subject to new amendment)

(e) Inadmissibility of Withdrawn Intention. (e) Inadmissibility of Withdrawn Intention.
Evidence of an intention as to which notice was given Evidence of an intention as to which notice was
under subdivision (a) or (b), later withdrawn, is not, in given under subdivision (a) or (b), later
any civil or criminal proceeding, admissible against withdrawn, is not admissible in any civil or
the person who gave notice of the intention. criminal proceeding against the person who gave

notice of the intention.
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Rule 12.3. Notice of defense based upon public Rule 12.3. Notice of Public-Authority Defense'0 7

authority

(a) Notice by defendant; government response; (a) Notice of Defense and Disclosure of Witnesses.

disclosure of witnesses.
(1) Notice in General. A defendant who intends

(1) Defendant's Notice and Government's to assert a defense of [actual or believed]

Response. A defendant intending to claim a defense exercise of public authority on behalf of a

of actual or believed exercise of public authority on law-enforcement agency or federal

behalf of a law enforcement or Federal intelligence intelligence agency at the time of the alleged

agency at the time of the alleged offense shall, within offense must so notify the government

the time provided for the filing of pretrial motions or attorney in writing within the time provided

at such later time as the court may direct, serve upon for filing a pretrial motion, or at any later

the attorney for the Government a written notice of time the court directs. The notice filed with

such intention and file a copy of such notice with the the clerk must be under seal if the notice

clerk. Such notice shall identify the law enforcement identifies a federal intelligence agency under

or Federal intelligence agency and any member of whose authority the defendant claims to have

such agency on behalf of which and the period of acted.
time in which the defendant claims the actual or
believed exercise of public authority occurred. If the (2) Contents. The notice must contain the

notice identifies a Federal intelligence agency, the following information:

copy filed with the clerk shall be under seal. Within
ten days after receiving the defendant's notice, but in (A) the law-enforcement agency or federal

no event less than twenty days before the trial, the intelligence agency involved;

attorney for the Government shall serve upon the
defendant or the defendant's attorney a written (B) the agency member on whose behalf the

response which shall admit or deny that the defendant claims to have acted; and

defendant exercised the public authority identified in
the defendant's notice. (C) the time during which the defendant

claims to have acted with public
authority.

(3) Response to Notice. The government
attorney must serve a written response on the
defendant or the defendant's attorney within
10 days after receiving the defendant's
notice, but no later than 20 days before trial.
The response must admit or deny that the
defendant exercised the public authority
identified in the defendant's notice.

"') The SSC suggests that the Advisory Committee consider making the notice requirements in 12.1, 12.2, and 12.3 more

uniform. See fn. 104.
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(2) Disclosure of Witnesses. At the time that the (4) Disclosing Witnesses.
Government serves its response to the notice or
thereafter, but in no event less than twenty days (A) Government's Request. The government
before trial, the attorney for the Government may attorney may request in writing that the

serve upon the defendant or the defendant's attorney defendant disclose the names and
a written demand for the names and addresses of the addresses of any witnesses the
witnesses, if any, upon whom the defendant intends defendant intends to rely on to establish
to rely in establishing the defense identified in the a public-authority defense. The
notice. Within seven days after receiving the government's attorney may serve the
Government's demand, the defendant shall serve request when the government serves its
upon the attorney for the Government a written response to the defendant's notice under
statement of the names and addresses of any such Rule 12.3(a)(1), or later, but must serve
witnesses. Within seven days after receiving the the notice no later than 20 days before
defendant's written statement, the attorney for the trial.
Government shall serve upon the defendant or the
defendant's attorney a written statement of the names (B) Defendant's Response. Within 7 days
and addresses of the witnesses, if any, upon whom after receiving the government's
the Government intends to rely in opposing the request, the defendant must serve on the
defense identified in the notice. government attorney a written statement

of the names and addresses of the
witnesses.

(C) Government's Reply. Within 7 days after
receiving the defendant's statement, the
government attorney must serve on the
defendant or the defendant's attorney a
written statement of the names and
addresses of any witnesses the
government intends to rely on to oppose
the defendant's public-authority defense.

(3) Additional Time. If good cause is shown, the (5) Additional Time. The court may for good

court may allow a party additional time to comply cause allow a party additional time to comply
with any obligation imposed by this rule. with this rule.

(b) Continuing duty to disclose. If, prior to or during (b) Continuing Duty to Disclose. Both the
trial, a party learns of any additional witness whose government attorney and the defendant or the
identity, if known, should have been included in the defendant's attorney must promptly disclose in
written statement furnished under subdivision (a)(2) of writing to the other party the name and address of
this rule, that party shall promptly notify in writing the any additional witness if:
other party or the other party's attorney of the name
and address of any such witness. (1) the disclosing party learns of the witness

before or during trial; and

(2) the witness's identity should have been
disclosed under Rule 12.3(a)(2) if the
disclosing party had earlier known it.
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(c) Failure to comply. If a party fails to comply with (c) Failure to Comply. If a party fails to comply

the requirements of this rule, the court may exclude the with this rule, the court may exclude the

testimony of any undisclosed witness offered in testimony of any undisclosed witness regarding

support of or in opposition to the defense, or enter the public-authority defense. This rule does not

such other order as it deems just under the limit the defendant's right to testify.

circumstances.1 08 This rule shall not limit the right of
the defendant to testify.

(d) Protective procedures unaffected. This rule shall (d) Protective Procedures Unaffected. This rule

be in addition to and not supersede the authority of the does not limit the court's authority to issue

court to issue appropriate protective orders, or the appropriate protective orders or to order that any

authority of the court to order that any pleading be pleading be sealed.
filed under seal.

(e) Inadmissibility of withdrawn defense based (e) Inadmissibility of withdrawn defense based

upon public authority. Evidence of an intention as to upon public authority. Evidence of an intention

which notice was given under subdivision (a), later as to which notice was given under subdivision

withdrawn, is not, in any civil or criminal proceeding, (a), later withdrawn, is not admissible in any civil

admissible against the person who gave notice of the or criminal proceeding against the person who

intention. gave notice of the intention.

os The SSC deleted the following language "or enter such other order as it deems just under the circumstances" from the

restyled version because it seems unnecessary, and because deleting it makes this subdivision consistent with the

parallel provisions in Rules 12.1(d) and 12.2(d).
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Rule 13. Trial Together of Indictments or Rule 13. Joint Trial of Separate Cases
Informations

The court may order two or more indictments or The court may order that separate cases be tried together
informations or both to be tried together if the offenses, as though brought in a single indictment or information
and the defendants if there is more than one, could have if all offenses and all defendants could have been joined
been joined in a single indictment or information. The in a single indictment or information.
procedure shall be the same as if the prosecution were
under such single indictment or information.

Rule 14. Relief from Prejudicial Joinder Rule 14. Relief from Prejudicial Joinder

If it appears that a defendant or the government is (a) Relief. If the joinder of offenses or defendants in an
prejudiced by ajoinder of offenses or of defendants in an indictment, an information, or a consolidation for
indictment or information or by such joinder for trial trial appears to prejudice the defendant or the
together, the court may order an election or'09 separate government, the court may order separate trials of
trials of counts, grant a severance of defendants or counts, sever the defendants' trials, or provide any
provide whatever other relief justice requires. In ruling other relief that justice requires.
on a motion by a defendant for severance the court may
order the attorney for the government to deliver to the (b) Defendants' Statements. Before ruling on a
court for inspection in camera any statements or defendant's motion to sever, the court may order the
confessions"' made by the defendants which the government attorney to deliver to the court for in
government intends to introduce in evidence at the trial. camera inspection any of the defendants' statements

that the government intends to use as evidence.

'09 Professor Saltzburg says deletion of an election or is OK

"° Professor Saltzburg says deletion of or confessions is OK; the phrase is included in the word statements.
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Rule 15. Depositions Rule 15. Depositions

(a) When Taken. Whenever due to exceptional (a) When Taken.
circumstances of the case it is in the interest of justice
that the testimony of a prospective witness of a party be (1) In General. A party may move that a

taken and preserved for use at trial, the court may upon prospective witness be deposed in order to

motion of such party and notice to the parties order that preserve testimony for trial. The court may

testimony of such witness be taken by deposition and that grant such motion due to exceptional

any designated book paper, document, record, recording, circumstances in the case and in the interest of

or other material not privileged, be produced at the same justice. If the court orders the deposition to be

time and place. If a witness is detained pursuant to taken, it may also require the deponent to

section 3144 of title 18, United States Code, the court on produce at the deposition any designated book,
written motion of the witness and upon notice to the paper, document, record, recording, data, or

parties may direct the witness' deposition be taken. After other material not privileged.
the deposition has been subscribed the court may
discharge the witness. (2) Detained Material Witness. A witness who is

detained under 18 U.S.C. § 3144 may request
to be deposed by filing a written motion and
giving notice to the parties. The court may then
order that the deposition be taken and may
discharge the witness after the witness has
signed under oath the deposition transcript.

(b) Notice of Taking. The party at whose instance a (b) Notice.
deposition is to be taken shall give to every party
reasonable written notice of the time and place for taking (1) In General. A party seeking to take a
the deposition. The notice shall state the name and deposition must notify every other party in

address of each person to be examined. On motion of a writing of the deposition's date and location.
party upon whom the notice is served, the court for cause The notice must state the name and address of
shown may extend or shorten the time or change the each deponent. If requested by a party
place for taking the deposition. The officer having receiving the notice, the court for good cause
custody of a defendant shall be notified of the time and may change the deposition's date or location.
place set for the examination and shall, unless the
defendant waives in writing the right to be present, (2) To the Custodial Officer. The party seeking to
produce the defendant at the examination and keep the take the deposition must also notify the officer

defendant in the presence of the witness during the who has custody of the defendant of the
examination, unless, after being warned by the court that scheduled date and location.
disruptive conduct will cause the defendant's removal
from the place of the taking of the deposition, the
defendant persists in conduct which is such as to justify
exclusion from that place. A defendant not in custody
shall have the right to be present at the examination upon
request subject to such terms as may be fixed by the
court, but a failure, absent good cause shown, to appear
after notice and tender of expenses in accordance with
subdivision (c) of this rule shall constitute a waiver of
that right and of any objection to the taking and use of
the deposition based upon that right.
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(c) Defendant's Presence."'

(1) Defendant in Custody. The officer who has
custody of the defendant must produce the
defendant at the deposition and keep the
defendant in the witness's presence during the
examination, unless the defendant:

(A) waives in writing the right to be present;
or

(B) persists in disruptive conduct justifying
exclusion after the court has warned the
defendant that disruptive conduct will
result in the defendant's exclusion.

(2) Defendant Not in Custody. A defendant who is
not in custody has the right upon request to be
present at the deposition, subject to any
conditions fixed by the court. If the
government tenders the defendant's expenses as
provided in Rule 15(d) but the defendant still
fails to appear, the defendant - absent good
cause - waives both the right to appear and
any objection to the deposition or its use based
upon that right.

(c) Payment of Expenses. Whenever a deposition is (d) Expenses. If the deposition was requested by the
taken at the instance of the government, or whenever a government or by a defendant who is unable to bear
deposition is taken at the instance of a defendant who is the deposition expenses, the court may order the
unable to bear the expenses of the taking of the government to pay:
deposition, the court may direct that the expense of travel
and subsistence of the defendant and the defendant's (1) the travel and subsistence expenses of the
attorney for attendance at the deposition and the cost of defendant and the defendant's attorney to
the transcript of the deposition shall be paid by the attend the deposition, and
government.

(2) the deposition transcript costs.

"' Rule 15(b) involves notice. The subject of a defendant's right to be present should be the subject of a separate
subdivision: Rule 15(c).
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(d) How Taken. Subject to such additional conditions as (e) How Taken. Unless a rule or a court order provides
the court shall provide, a deposition shall be taken and otherwise, a deposition must be taken and filed in
filed in the manner provided in civil actions except as the same manner as a deposition in a civil action,
otherwise provided in these rules, provided that (1) in no with the following differences:
event shall a deposition be taken of a party defendant
without that defendant's consent, and (2) the scope and (1) A defendant may not be deposed without that
manner of examination and cross-examination shall be defendant's consent.
such as would be allowed in the trial itself. The
government shall make available to the defendant or the (2) The scope and manner of the deposition
defendant's counsel for examination and use at the taking examination and cross-examination must be the
of the deposition any statement of the witness being same as would be allowed during trial.
deposed which is in the possession of the government
and to which the defendant would be entitled at the trial. (3) The government must provide to the defendant

or the defendant's attorney, for use at the
deposition, any statement of the deponent in
the government's possession to which the
defendant would be entitled at trial.

(e) Use. At the trial or upon any hearing, a part or all of (f) Use as Evidence
a deposition, so far as otherwise admissible under the
rules of evidence, may be used as substantive evidence if (1) Substantive and Impeachment Use. If
the witness is unavailable, as unavailability is defined in admissible under the Federal Rules of Evidence,
Rule 804(a) of the Federal Rules of Evidence, or the a party may use all or part of a deposition -
witness gives testimony at the trial or hearing
inconsistent with that witness' deposition. Any deposition (A) as substantive evidence at a trial or hearing if:
may also be used by any party for the purpose of
contradicting or impeaching the testimony of the (i) the witness is unavailable as defined in
deponent as a witness. If only a part of a deposition is Federal Rule of Evidence 804(a); or
offered in evidence by a party, an adverse party may
require the offering of all of it which is relevant to the (ii) the witness testifies inconsistently with the
part offered and any party may offer other parts. deposition at the trial or hearing; and

(B) to impeach the deponent.

(2) Parts of a Deposition. If a party introduces in
evidence only a part of a deposition, an adverse
party may require the introduction of other
admissible parts that are relevant to the part
introduced. Any party may offer other parts.
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(f) Objections to Deposition Testimony. Objections to (g) Objections. A party who objects to deposition
deposition testimony or evidence or parts thereof and the testimony or evidence must state the grounds for the
grounds for the objection shall be stated at the time of the objection during the deposition.
taking of the deposition.

(g) Deposition by Agreement Not Precluded. Nothing (h) Agreed Depositions Permitted. The parties may by
in this rule shall preclude the taking of a deposition, agreement take and use a deposition with the
orally or upon written questions, or the use of a court's consent.
deposition, by agreement of the parties with the consent
of the court.
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Rule 16. Discovery and Inspection Rule 16. Discovery and Inspection

(a) Governmental Disclosure of Evidence. (a) Government's Disclosure.
(1) Information Subject to Disclosure.

(A) Statement of Defendant. Upon request of a (1) Disclosable Information.
defendant the government must disclose to the
defendant and make available for inspection, copying, (A) A Defendant's Oral Statement. The
or photographing: any relevant written or recorded government must disclose to the defendant
statements made by the defendant, or copies thereof, the substance of any relevant oral
within the possession, custody, or control of the statement made by the defendant, before
government, the existence of which is known, or by the or after arrest, in response to interrogation
exercise of due diligence may become known, to the by a person the defendant knew was a
attorney for the government; that portion of any written government agent if the government
record containing the substance of any relevant oral intends to use the statement at trial.
statement made by the defendant whether before or
after arrest in response to interrogation by any person (B) A Defendant's Written or Recorded
then known to the defendant to be a government agent; Statement. At the defendant's request, the
and recorded testimony of the defendant before a grand government must also disclose to the
jury which relates to the offense charged. The defendant, and make available for
government must also disclose to the defendant the inspection, copying, or photographing, all
substance of any other relevant oral statement made by of the following:
the defendant whether before or after arrest in response
to interrogation by any person then known by the (i) any relevant written or recorded
defendant to be a government agent if the government statement by the defendant if:
intends to use that statement at trial. Upon request of a
defendant which is an organization such as a (a) the statement is within the
corporation, partnership, association, or labor union, government's possession,
the government must disclose to the defendant any of custody, or control; and
the foregoing statements made by a person who the
government contends (1) was, at the time of making the (b) the government attorney
statement, so situated as a director, officer, employee or knows - or through due
agent as to have been able legally to bind the defendant diligence could know - that the
in respect to the subject of the statement, or (2) was, at statement exists;
the time of the offense, personally involved in the
alleged conduct constituting the offense and so situated (ii) the portion of any written record
as a director, officer, employee, or agent as to have containing the substance of any
been able legally to bind the defendant in respect to that relevant oral statement made before or
alleged conduct in which the person was involved. after arrest if the defendant made the

statement in response to interrogation
by a person the defendant knew was a
government agent; and

(iii) the defendant's recorded testimony
before a grand jury relating to the
charged offense.

(C) Organizational Defendant. At the
defendant's request, if the defendant is an
organization, the government must
disclose to the defendant any statement
described in Rule 16(a)(1)(A) and (B) if
the government contends that the person
making the statement:
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(a) was legally able to bind the
defendant regarding the subject
of the statement because of that
person's position as the
defendant's director, officer,
employee, or agent; or

(b) was personally involved in the
alleged conduct constituting the
offense and was legally able to
bind the defendant regarding that
conduct because of that person's
position as the defendant's
director, officer, employee, or
agent.

(B) Defendant's Prior Record. Upon request of the (D) Defendant's Prior Record. Upon request,
defendant, the government shall furnish to the the government must furnish a defendant
defendant such copy of the defendant's prior criminal with a copy of that defendant's prior
record, if any, as is within the possession, custody, or criminal record that is within the
control of the government, the existence of which is government's possession, custody, or
known, or by the exercise of due diligence may become control if the government's attorney
known, to the attorney for the government. knows - or through due diligence could

know - that the record exists.

(C) Documents and Tangible Objects. Upon request (E) Documents and Objects. At the
of the defendant the government shall permit the defendant's request, the government must
defendant to inspect and copy or photograph books, permit the defendant to inspect and copy,
papers, documents, photographs, tangible objects, or photograph books, papers, documents,
buildings or places, or copies or portions thereof, which data, photographs, tangible objects,
are within the possession, custody or control of the buildings or places, or copies or portions
government, and which are material to the preparation of any of these items, if:
of the defendant's defense or are intended for use by the
government as evidence in chief at the trial, or were (i) the item is within the government's
obtained from or belong to the defendant. possession, custody, or control;

(ii) the item is material to the preparation
of the defendant's defense, or the
government intends to use the item in
its case-in-chief at trial; or

(iii) the item was obtained from or belongs
to the defendant.
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(D) Reports of Examinations and Tests. Upon (F) Reports of Examinations and Tests. Upon
request of a defendant the government shall permit the request, the government must permit a
defendant to inspect and copy or photograph any defendant to inspect and copy, or
results or reports of physical or mental examinations, photograph the results or reports of any
and of scientific tests or experiments, or copies thereof, physical or mental examination and of any
which are within the possession, custody, or control of scientific test or experiment if:
the government, the existence of which is known, or by
the exercise of due diligence may become known, to (i) the item is within the government's
the attorney for the government, and which are material possession, custody, or control;
to the preparation of the defense or are intended for use
by the government as evidence in chief at the trial. (ii) the government's attorney knows - or

through due diligence could know -
that the item exists; and

(iii) the item is material to the preparation
of the defendant's defense, or the
government intends to use the item in
its case-in-chief at trial.

(E) Expert Witnesses. At the defendant's request, the (G) Expert Testimony. Upon request, the
government shall disclose to the defendant a written government must give to the defendant a
summary of testimony the government intends to use written summary of any testimony the
under Rules 702, 703, or 705 of the Federal Rules of government intends to use in its case-in-
Evidence during its case in chief at trial. This summary chief at trial under Federal Rules of
must describe the witnesses' opinions, the bases and the Evidence 702, 703, or 705. The summary
reasons therefor, and the witnesses' qualifications. must describe the witness's opinions, the

bases and reasons for these opinions, and
the witness's qualifications.

(2) Information Not Subject to Disclosure. Except as (2) Nondisclosable Information. Except as Rule
provided in paragraphs (A), (B), (D), and (E) of 16(a)(1) provides otherwise, this rule does not
subdivision (a)(1), this rule does not authorize the authorize the discovery or inspection of reports,
discovery or inspection of reports, memoranda, or other memoranda, or other internal government
internal government documents made by the attorney for documents made by the government attorney or
the government or other government agents in other government agent in connection with the
connection with the investigation or prosecution of the case's investigation or prosecution, or
case. Nor does the rule authorize the discovery or statements made by prospective government
inspection of statements made by government witnesses witnesses as provided in 18 U.S.C. § 3500.
or prospective government witnesses except as provided
in 18 U.S.C. § 3500. 112

(3) Grand Jury Transcripts. Except as provided in (3) Grand Jury Transcripts. Except as Rules 6,
Rules 6, 12(i) and 26.2, and subdivision (a)(1)(A) of this 12(i), 16(a)(1)(A), and 26.2 provide otherwise,
rule, these rules do not relate to discovery or inspection this rule does not apply to the discovery or
of recorded proceedings of a grand jury. inspection of a grand jury's recorded

proceedings.

1(4) Failure to Call Witness.] (Deleted Dec. 12, 1975)

112 On Professor Saltzburg's recommendation, the SSC deleted this sentence from the restyled version.
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(b) The Defendant's Disclosure of Evidence. (b) Defendant's Disclosure.
(1) Information Subject to Disclosure.

(A) Documents and Tangible Objects. If the defendant (1) Disclosable Information.
requests disclosure under subdivision (a)(l)(C) or (D) of
this rule, upon compliance with such request by the (A) Documents and Objects. If the defendant
government, the defendant, on request of the requests disclosure under Rule
government, shall permit the government to inspect and 16(a)(1)(E), then upon compliance and the
copy or photograph books, papers, documents, government's request, the defendant must
photographs, tangible objects, or copies or portions permit the government to inspect and
thereof, which are within the possession, custody, or copy, or photograph any book, paper,
control of the defendant and which the defendant intends document, data, tangible object, or portion
to introduce as evidence in chief at the trial. of any of these items, if:

(i) the item is within the defendant's
possession, custody, or control; and

(ii) the defendant intends to introduce as
evidence in the defendant's case-in-
chief at trial.

(B) Reports of Examinations and Tests. If the (B) Reports of Examinations and Tests. If the
defendant requests disclosure under subdivision (a)(l)(C) defendant requests disclosure under Rule
or (D) of this rule, upon compliance with such request by 16(a)(1)(F), then upon compliance and the
the government, the defendant, on request of the government's request, the defendant must
government, shall permit the government to inspect and permit the government to inspect and
copy or photograph any results or reports of physical or copy, or photograph the results or reports
mental examinations and of scientific tests or of any physical or mental examination and
experiments made in connection with the particular case, of any scientific test or experiment if:
or copies thereof, within the possession or control of the
defendant, which the defendant intends to introduce as (i) the item is within the defendant's
evidence in chief at the trial or which were prepared by a possession, custody, or control; and
witness whom the defendant intends to call at the trial
when the results or reports related to that witness' (ii) the defendant intends to introduce the
testimony. item as evidence in the defendant's

case-in- chief at trial, or intends to call
the witness who prepared the report
and the report relates to the witness's
testimony. 113

(C) Expert Witnesses. If the defendant requests (C) Expert Testimony. If the defendant
disclosure under subdivision (a)(l)(E) of this rule and the requests disclosure under Rule
government complies, the defendant, at the government's 16(a)(1)(G), then upon compliance and the
request, must disclose to the government a written government's request, the defendant must
summary of testimony the defendant intends to use under give the government a written summary of
Rules 702, 703 and 705 of the Federal Rules of Evidence any testimony the defendant intends to use
as evidence at trial. This summary must describe the as evidence at trial under Federal Rules of
opinions of the witnesses, the bases and reasons therefor, Evidence 702, 703, or 705. The summary
and the witnesses' qualifications. must describe the witness's opinions, the

bases and reasons for these opinions, and
the witness's qualifications.

"3 I'd favor combining (A) and (B) The wording of (B) is identical to (A) except for the heading and the last four lines. -
JFS.
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(2) Information Not Subject To Disclosure. Except as (2) Nondisclosable Information. 'I1 Except for
to scientific or medical reports, this subdivision does not the things discoverable under Rule 16(b)(1),
authorize the discovery or inspection of reports, a defendant is not required to disclose any
memoranda, or other internal defense documents made other information.J Except for scientific or
by the defendant, or the defendant's attorneys or agents medical reports, Rule 16(b)(1) does not
in connection with the investigation or defense of the authorize discovery or inspection of the
case, or of statements made by the defendant, or by following:
government or defense witnesses, or by prospective
government or defense witnesses, to the defendant, the (A) reports, memoranda, or other documents
defendant's agents or attorneys. made by the defendant, or the defendant's

attorney or agent, during the case's
investigation or defense; or

(B) a statement made to the defendant, or the
defendant's attorney or agent, by:

(i) the defendant;

(ii) a government or defense witness; or

(iii) a prospective government or defense
witness.

1(3) Failure to Call Witness.] (Deleted Dec. 12, 1975)

(c) Continuing Duty to Disclose. If, prior to or during (c) Continuing Duty to Disclose. A party who
trial, a party discovers additional evidence or material discovers additional evidence or material before or
previously requested or ordered, which is subject to during trial must promptly disclose its existence to
discovery or inspection under this rule, such party shall the other parties, their attorneys, or the court if:
promptly notify the other party or that other party's
attorney or the court of the existence of the additional (I) the evidence or material may be discovered or
evidence or material. inspected under this rule; and

(2) another party previously requested, or the court
ordered, its production.

(d) Regulation of Discovery. (d) Regulating Discovery.
(I) Protective and Modifying Orders. Upon a
sufficient showing the court may at any time order that (1) Protective and Modifying Orders. At any time
the discovery or inspection be denied, restricted, or the court may for good cause deny, restrict, or
deferred, or make such other order as is appropriate. defer discovery or inspection, or grant other
Upon motion by a party, the court may permit the party appropriate relief. The court may permit a party
to make such showing, in whole or in part, in the form to show good cause by a written statement that
of a written statement to be inspected by the judge the court will inspect ex parte. If relief is
alone. If the court enters an order granting relief granted, the court must preserve the entire text
following such an ex parte showing, the entire text of of the party's statement under seal in the court's
the party's statement shall be sealed and preserved in records should an appeal occur.
the records of the court to be made available to the
appellate court in the event of an appeal.

"4 The SSC recommends that Rule I 6(b)(2) be shortened to the following: "Except for the things discoverable under Rule
16(b)(1), a defendant is not required to disclose any other information."
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(2) Failure To Comply With a Request. If at any (2) Failure to Comply. If a party fails to comply
time during the course of proceedings it is brought to with Rule 16, the court may:
the attention of the court that a party has failed to
comply with this rule, the court may order such party to (A) order the disobedient party to permit the
permit the discovery or inspection, grant a continuance, discovery or inspection; specify its time,
or prohibit the party from introducing evidence not place, and manner; and prescribe other just
disclosed, or it may enter such other order as it deems terms and conditions;
just under the circumstances. The court may specify the
time, place and manner of making the discovery and (B) grant a continuance;
inspection and may prescribe such terms and conditions
as are just. (C) prohibit the disobedient party from

introducing the undisclosed evidence; or

(D) enter any other order that is just under the
circumstances.

(e) Alibi Witnesses. Discovery of alibi witnesses is
governed by Rule 12.1."5

'5 The SSC deleted this section because it's duplicative of Rule 12.1. Professor Saltzburg concurred.
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Rule 17. Subpoena Rule 17. Subpoena

(a) For Attendance of Witnesses; Form; Issuance. A (a) Witness's Attendance. A subpoena must state the
subpoena shall be issued by the clerk under the seal of court's name and the title of the proceeding, include
the court. It shall state the name of the court and the title, the seal of the court, and command the witness to
if any, of the proceeding, and shall command each attend and testify at the time and place the subpoena
person to whom it is directed..6 to attend and give specifies. The clerk must issue a blank subpoena -
testimony at the time and place specified therein. The signed and sealed - to the party requesting it and
clerk shall issue a subpoena, signed and sealed but that party must fill in the blanks before the
otherwise in blank to a party requesting it, who shall fill subpoena is served. When a magistrate judge issues
in the blanks before it is served. A subpoena shall be a subpoena in a proceeding before the magistrate
issued by a United States magistrate judge in a judge, the subpoena need not contain the court's
proceeding before that magistrate judge, but it need not seal.
be under the seal of the court.

(b) Defendants Unable to Pay. The court shall order at (b) Defendant Unable to Pay. Upon a defendant's ex
any time that a subpoena be issued for service on a parte application, the court must order that a
named witness upon an ex parte application of a subpoena be issued for a named witness if the
defendant upon a satisfactory showing that the defendant defendant shows an inability to pay the witness's
is financially unable to pay the fees of the witness and fees and the necessity of the witness's presence for
that the presence of the witness is necessary to an an adequate defense. If the court orders a subpoena
adequate defense. If the court orders the subpoena to be to be issued, the process costs and witness fees will
issued, the costs incurred by the process and the fees of be paid in the same manner as those paid for
the witness so subpoenaed shall be paid in the same witnesses the government subpoenas.
manner in which similar costs and fees are paid in case of
a witness subpoenaed in behalf of the government.

(c) For Production of Documentary Evidence and of (c) Producing Documents and Objects.
Objects. A subpoena may also command the person to
whom it is directed to produce the books, papers, (1) A subpoena may order the witness to produce
documents or other objects designated therein. The court any books, papers, documents or other objects
on motion made promptly may quash or modify the the subpoena designates. The court may direct
subpoena if compliance would be unreasonable or the witness to produce the designated items in
oppressive."7 The court may direct that books, papers, court before trial or before they are to be
documents or objects designated in the subpoena be offered in evidence. When the items arrive, the
produced before the court at a time prior to the trial or court may permit the parties and their attorneys
prior to the time when they are to be offered in evidence to inspect all or part of them.
and may upon their production permit the books papers,
documents or objects or portions thereof to be inspected (2) On motion made promptly, the court may
by the parties and their attorneys. quash or modify the subpoena if compliance

would be unreasonable.

116 Professor Saltzburg approved substituting witness for each person to whom it is directed.

'7 Professor Saltzburg approved deleting or oppressive.
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(d) Service. A subpoena may be served by the marshal, (d) Service. A marshal, deputy marshal, or any
by a deputy marshal or by any other person who is not a nonparty who is at least 18 years old may serve a
party and who is not less than 18 years of age. Service of subpoena. The server must deliver a copy of the
a subpoena shall be made by delivering a copy thereof to subpoena to the witness and must tender to the
the person named and by tendering to that person the fee witness one day's witness-attendance fee and the
for I day's attendance and the mileage allowed by law. legal mileage allowance. The server need not tender
Fees and mileage need not be tendered to the witness the attendance fee or mileage allowance when the
upon service of a subpoena issued in behalf of the United United States, a federal officer, or a federal agency
States or an officer or agency thereof. has requested the subpoena.

(e) Place of Service. (e) Place of Service.
(1) In United States. A subpoena requiring the
attendance of a witness at a hearing or trial may be (1) In the United States. A subpoena requiring a
served at any place within the United States. witness to attend a hearing or trial may be

served at any place within the United States.
(2) Abroad. A subpoena directed to a witness in a

foreign country shall issue under the circumstances and (2) In a Foreign Country. If the witness is in a
in the manner and be served as provided in Title 28, foreign country, title 28 U.S.C. § 1783 ..8
U.S.C., § 1783. governs the subpoena's service.

(f) For Taking Depositions; Place of Examination. (f) Deposition Subpoena.
(I) Issuance. An order to take a deposition authorizes

the issuance by the clerk of the court for the district in (I) Issuance. A court order to take a deposition
which the deposition is to be taken of subpoenas for the authorizes the clerk in the district where the
persons named or described therein. deposition is to be taken to issue a subpoena

for any witness named or described in the
(2) Place. The witness whose deposition is to be taken order.

may be required by subpoena to attend at any place
designated by the trial court, taking into account the (2) Place. After considering the convenience of the
convenience of the witness and the parties. witness and the parties, the court may order -

and the subpoena may require - the witness to
appear anywhere the court designates.

(g) Contempt. Failure by any person without adequate (g) Contempt. The district court may hold in contempt
excuse to obey a subpoena served upon that person may a witness who, without adequate excuse, disobeys a
be deemed a contempt of the court from which the subpoena issued by that court or by a magistrate
subpoena issued or of the court for the district in which it judge of that district.
issued if it was issued by a United States magistrate
judge.

(h) Information Not Subject to Subpoena. Statements (h) Information Not Subject to a Subpoena. No party
made by witnesses or prospective witnesses may not be may subpoena a statement of a witness or of a
subpoenaed from the government or the defendant under prospective witness under this rule. Rule 26.2
this rule but shall be subject to production only in governs the production of those statements.
accordance with the provisions of Rule 26.2.

l Consider substituting Federal law or A federal statute for the U.S. Code reference
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Rule 17.1 Pretrial Conference Rule 17.1. Pretrial Conference

At any time after the filing of the indictment or On its own, or on a party's motion, the court may hold
information "' the court upon motion of any party or one or more pretrial conferences to promote a fair and
upon its own motion may order one or more conferences expeditious trial. When a conference ends, the court must
to consider such matters as will promote a fair and prepare and file a memorandum of any matters agreed to
expeditious trial. At the conclusion of a conference the during the conference. The government may not use any
court shall prepare and file a memorandum of the matters statement"' made during the conference by the
agreed upon. No admissions made by the defendant or defendant or the defendant's attorney unless it is in
the defendant's attorney at the conference shall be used writing and signed by the defendant and the defendant's
against the defendant unless the admissions are reduced attorney. The court may not hold a pretrial conference if
to writing and signed by the defendant and the the defendant is unrepresented.' (Should this last
defendant's attorney. This rule shall not be invoked in the sentence be deleted?)
case of a defendant who is not represented by counsel.

V. VENUE Title V. Venue

Rule 18. Place of Prosecution and Trial Rule 18. Place of Prosecution and Trial

Except as otherwise permitted by statute or by these Unless a statute or these rules permit otherwise, the
rules, the prosecution shall be had in a district in which government must prosecute an offense in the district in
the offense was committed. The court shall fix the place which the offense was committed. After considering the
of trial within the district with due regard to the convenience of the defendant and the witnesses and the
convenience of the defendant and the witnesses and the prompt administration of justice, the court must fix the
prompt administration of justice. place of trial within the district. ALTERNATIVELY

The court must fix the place of trial within the district
with due regard for the convenience of the defendant
and the witnesses, and the prompt administration of

._________________________________________________________ justice.

'"9 Professor Saltzburg approved deleting at any time after the filing of the indictment or information.

120 Professor Saltzburg recommended this change from the word admission

121 Professor Saltzburg notes that this rule was adopted before the Supreme Court's decision in Faretta v California, which
recognized the right of self-representation. He urges that the rule be rethought substantively, and he recommends that
self-represented defendants be allowed to attend pretrial conferences. If the Advisory Committee agrees, the rule's last
sentence should be deleted.
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Rule 19. Rescinded. Rule 19. [Rescinded.1

Rule 20. Transfer From the District for Plea and Rule 20. Transfer for Plea and Sentence
Sentence

(a) Indictment or Information Pending. A defendant (a) Indictment or Information Pending.
arrested, held, or present in a district other than that in
which an indictment or information is pending against (I)Consent to Transfer. A prosecution will be
that defendant may state in writing a wish to plead guilty transferred from the district where the indictment or
or nolo contendere, to waive trial in the district in which information is pending to the district where the
the indictment or information is pending, and to consent defendant is arrested, held, or present, if:
to disposition of the case in the district in which that
defendant was arrested, held, or present, subject to the (A) the defendant states in writing a wish to
approval of the United States attorney for each district. plead guilty or nolo contendere and to
Upon receipt of the defendant's statement and of the waive trial in the district where the
written approval of the United States attorneys, the clerk indictment or information is pending,
of the court in which the indictment or information is consents in writing to the court's disposing
pending shall transmit the papers in the proceeding or of the case in the transferee district, and
certified copies thereof to the clerk of the court for the files the statement in the transferee
district in which the defendant is arrested, held, or district'..; and
present, and the prosecution shall continue in that
district. (B) the United States attorneys for both

districts approve the transfer in writing.

(2) Clerk's Duties. After receiving the defendant's
statement and the required approvals,'2 3 the
clerk where the indictment or information is
pending must send the file, or a certified copy,
to the clerk in the transferee district.

122 Adding andfiles the statement in the transferee district makes this rule parallel to Rule 20(b)( l )(A).

123 The SSC added this introductory language (After receiving the defendant's statement and the required approvals) to
show when the clerk must act. The existing rule says upon receipt
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(b) Indictment or Information Not Pending. A (b) Complaint Pending (No Indictment or
defendant arrested, held, or present, in a district other Information).
than the district in which a complaint is pending against
that defendant may state in writing a wish to plead guilty (1) Consent to Transfer. A prosecution will be
or nolo contendere, to waive venue and trial in the transferred from the district where the
district in which the warrant was issued, and to consent complaint is pending to the district where the
to disposition of the case in the district in which that defendant is arrested, held, or present, if:
defendant was arrested, held, or present, subject to the
approval of the United States attorney for each district. (A) the defendant states in writing a wish to
Upon filing the written waiver of venue in the district in plead guilty or nolo contendere and to
which the defendant is present, the prosecution may waive trial in the district where the
proceed as if venue were in such district. warrant was issued, consents in writing to

the court's disposing of the case in the
transferee district, and files the statement
in the transferee district; and

(B) the United States attorneys for both
districts approve the transfer in writing.' 24

(2) Clerk's Duties. After receiving the defendant's
statement and the required approvals, the clerk
where the complaint is pending must send the
file, or a certified copy, to the clerk in the
transferee district. 125

(c) Effect of Not Guilty Plea. If after the proceeding (c) Effect of Not Guilty Plea. If the defendant pleads
has been transferred pursuant to subdivision (a) or (b) of not guilty after the case has been transferred under
this rule the defendant pleads not guilty, the clerk shall Rule 20(a) or (b), the clerk must return the papers to
return the papers to the court in which the prosecution the court where the prosecution began, and that
was commenced, and the proceeding shall be restored to court must restore the proceeding to its docket. The
the docket of that court. The defendant's statement that defendant's statement that the defendant wished to
the defendant wishes to plead guilty or nolo contendere plead guilty or nolo contendere is not admissible in
shall not be used against that defendant. any civil or criminal proceeding against the

defendant. ALTERNATIVELY ... that the
defendant wished to plead guilty or nolo
contendere is not, in any civil or criminal
proceeding, admissible against the defendant.

24 The SSC added the phrase in writing to make this paragraph parallel with Rule 20(a). Also, Professor Saltzburg says
this language was intended even though not explicitly stated.

125 Professor Saltzburg recommended adding this "Clerk's Duties" paragraph to Rule 20(b) and to 20(d) to make them
parallel to Rule 20(a).

Federal Rules of Criminal Procedure
June 8, 1999 Draft

Page 73



(d) Juveniles. A juvenile (as defined in 18 U.S.C. § (d) Juveniles.
5031 ) who is arrested, held, or present in a district other
than that in which the juvenile is alleged to have (1) Consent to Transfer. A juvenile defeidat
committed an act in violation of a law of the United may be prosecuted as a juvenile in the district
States not punishable by death or life imprisonment may, where the juvenile defendant is arrested, held,
after having been advised by counsel and with the or present, if: ALTERNATIVELY A juvenile
approval of the court and the United States attorney for may be proceeded against as a juvenile
each district, consent to be proceeded against as a delinquent in the district where the juvenile
juvenile delinquent in the district in which the juvenile is is arrested, held, or present, if:
arrested, held, or present. The consent shall be given in
writing before the court but only after the court has (A) the defendant individual
apprised the juvenile of the juvenile's rights, including (ALTERNATIVELY defendant) meets
the right to be returned to the district in which the the definition of a juvenile under federal
juvenile is alleged to have committed the act, and of the law; 126

consequences of such consent.
(B) the alleged offense that occurred in the

other district is not punishable by death or
life imprisonment;

(C) an attorney has advised the juvenile;

(D) the court has informed the defendant
individual of the defendant's rights -
including the right to be returned to the
district where the offense allegedly (stet)
occurred - and the consequences of
waiving those rights;

(E) the defendant, after receiving the court's
information about rights, consents in
writing to be proceeded against in the
transferee district, and files the consent in
the transferee district;

(F) the United States attorneys for both
districts approve the transfer in writing;
and

(G) the transferee court enters an order
approving the transfer.

(2) Clerk's Duties. After receiving the defendant's
written consent and the required approvals, the
clerk where the indictment or information or
complaint is pending or where the alleged
offense occurred must send the file, or a
certified copy, to the clerk in the transferee
district.12 7 l

126 The SSC substitutedfederal law for the U.S. Code citation because "juvenile" may be defined under statutes other than
18 U.S.C. § 5031 if Congress enacts any of the pending bills relating to juvenile offenses.

127 The SSC has added this paragraph on Professor Saltzburg's suggestion.
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ALTERNATIVE CONSOLIDATION PROPOSED
BY JOE SPANIOL

Rule 20. Transfer for Plea and Sentence

(a) Consent to Transfer. A prosecution may be
transferred from the district where the indictment or
information is pending, or from which a warrant on
a complaint has been issued, to the district where
the defendant is arrested, held, or present, if:

(1) the defendant states in writing a wish to plead
guilty or nolo contendere and to waive trial in
the district where the indictment, information,
or complaint is pending, consents in writing to
the court's disposing of the case in the
transferee district, and files the statement in the
transferee district; and

(2) the United States attorneys in both districts
approve the transfer in writing.

(b) Clerk's Duties. After receiving the defendant's
statement and the required approvals, the clerk
where the indictment, information, or complaint is
pending must send the file, or a certified copy, to
the clerk in the transferee district.

(c) Effect of a Not Guilty Plea. If the defendant
pleads not guilty....

(d) Juveniles. A person arrested, held, or present in the
district, who is a juvenile within the meaning of
federal law and is not being charged with a capital
offense, may consent to a transfer under Rule 20(a)
if:

(1) an attorney is advising that person; and

(2) the court has informed the person of that
person's rights - including the right to be
returned to the district where the offense
occurred - and the consequences of waiving
those rights.
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Rule 21. Transfer From The District for Trial. Rule 21. Transfer for Trial

(a) For Prejudice in the District. The court upon (a) For Prejudice. Upon the defendant's motion, the
motion of the defendant shall transfer the proceeding as court must transfer the proceeding to another district
to that defendant to another district whether or not such if the court is satisfied that so groeata much
district is specified in the defendant's motion if the court prejudice against the defendant exists in the
is satisfied that there exists in the district where the transferring district that the defendant cannot obtain
prosecution is pending so great a prejudice against the a fair and impartial trial there.
defendant that the defendant cannot obtain a fair and
impartial trial at any place fixed by law for holding court
in that district.

(b) Transfer in Other Cases. For the convenience of (b) For Convenience. Upon the defendant's motion, the
parties and witnesses, and in the interest ofjustice, the court may transfer the proceeding, or one or more
court upon motion of the defendant may transfer the counts, as to that defendant to another district for
proceeding as to that defendant or any one or more of the the convenience of the parties and witnesses and in
counts thereof to another district. the interest of justice.

(c) Proceedings on Transfer. When a transfer is (c) Proceedings on Transfer. When the court orders a
ordered the clerk shall transmit to the clerk of the court transfer, the clerk must send to the transferee district
to which the proceeding is transferred all papers in the the file or a certified copy of it, and any bail taken.
proceeding or duplicates thereof and any bail taken, and The prosecution will then continue in the transferee
the prosecution shall continue in that district. district.

(d) Time to File a Motion to Transfer. A motion to
transfer may be made at or before arraignment or at
any other time the court or these rules prescribe. "

Rule 22. Time of Motion to Transfer Rule 22. Time to File a Motion to Transfer129

A motion to transfer under these rules may be made at or [Transferred to Rule 21 (d).]
before arraignment or at such other time as the court or
these rules may prescribe.

12S This paragraph is old Rule 22, which the SSC suggests abrogating as a separate rule and including here because it is
a subpart of Rule 21 - transfer for trial.

129 This rule has now become Rule 21(d). See fn. 130
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Rule 11. Pleas Rule 11. Pleas

(a) Alternatives. (a) Alternatives.
(1) In General. A defendant may plead no uilty,

guilty, or nolo contendere. If a defendant refues to (1) In General. A defendant may plead guilty,
plead or if a defendant corporation fails to appe, not guilty, or (with the court's consent) nolo
the court shall enter a plea of not guilty. contendere. If a defendant refuses to plead or (S

if a defendant organization
(1) In General. A defendant may plead guilty, not \ -'44S.C.§±8 fails to appear, the court mustL

guilty, or nolo contendere If a defendant refuses to \ enter a plea of not guilty. RrK
plead, or if a defendant organization, as defined in 18 0OiJe.t 6 f f I
U S.C. § 18, fails to appear, the court shall enter a (2) Conditional Plea. With thelcourtS aproyal
plea of not guilty."7 f and the governmen tgeiw defendant

may enter a conditional plea of guilty or nolo
(2) Conditional Pleas. With the approval of the contendere, reserving in writing the right to
court and the consent of the government, a defendant ) have an appellate court review an adverse
may enter a conditional plea of guilty or nolo determination of a specified pretrial motion.
contendere, reserving in writing the right, on appeal A defendant who prevails on appeal may
from the judgment, to review of the adverse then withdraw the plea.
determination of any specified pretrial motion. A
defendant who prevails on appeal shall be allowed to
withdraw the plea.

(b) Nolo Contendere. A defendant may plead nolo (b) Nolo Contendere.8 8 Before accepting a plea of
contendere only with the consent of the court. Such a nolo contendere, the court must consider the
plea shall be accepted by the court only after due parties' views and the public interest in the
consideration of the views of the parties and the administration of justice. P)
interest of the public in the effective administration of e
justice.

87 This new language is not yet a part of the rule. It has been approved by the Judicial Conference and will be acted on
by the Supreme Court before May 1, 1999.

88 It would be a shift in practice, but the Advisory Committee might consider changing the phrase nolo contendere to no
contest. If this project is to result in a truly plain-English, it's worth considering. We aren't expecting this change to
be made, but we feel nt that it would find some support both within and without the legal community.
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(c) Advice to Defendant. Before accepting a plea of (c) Advice to the Defendant.9 0 Before accepting a
guilty or nolo contendere, the court must address the plea of guilty or nolo contendere, the court must
defendant personally in open court and inform the address the defendant personally in open court.
defendant of, and determine that the defendant During this address, the court must inform the
understands, the following: defendant of, and determine that the defendant

(1) the nature of the charge to which the plea is understands, the following: 'Ye
offered, the mandatory minimum penalty provided & l
by law, and the maximum possible penalty provided (1) the nature of the char to which t
by law including the effect of any special parole or defndant is leadin e
supervised release term, the fact that the court is ; Irequired to consider any applicable sentencing (2) any mandatory minimum penalty;
guidelines but may depart from those guidelines (3) any maximum possible penalty, includin the
under some circumstances, and, when applicable, effect of any special parole or supervised
that the court may also order the defendant to make release term; E lrestitution to any victim of the offense; and Co . +
(2) if the defendant is not represented by an attorney, (4) the court's obligation to Gaideeany

that the defendant has the right to be represented by applicable sentencing guidelines, and the
an attorney at every stage of the proceeding, and, if court's authority to depart from those
necessary, one will be appointed to represent the guidelines under some circumstances;
defendant; and (5) the court's authority to order the defendant to
(3) that the defendant has the right to plead not make restitution to any victim fiense;guilty or to persist in that plea if it has already been / e l

made, the right to be tried by a jury and at that trial (6) the defendyt's right to be representec by
the right to the assistance of counsel, the right to counsel a every stage of the proceeding and,
confront and cross-examine adverse witnesses, and if necessary, to have the court appoint
the right against compelled self-incrimination; and counsel;
(4) that if a plea of guilty or nolo contendere is (7) the defendant's right to plead not guilty or,
accepted by the court there will not be a further trial having already so pleaded, to persist in that
of any kind, so that by pleading guilty or nolo plea;
contendere the defendant waives the right to a trial; (8) the defendant's right to a jury trial;
and
(5) if the court intends to question the defendant (9) the defendant's right at trial to the assistance

under oath, on the record, and in the presence of of counsel, to confront and cross-examine
counsel about the offense to which the defendant has adverse witnesses, and to be protected from
pleaded, that the defendant's answers may later be compelled self-incrimination;
used against the defendant in a prosecution for ./ Iperjury or false statement. / (10) the defendant's waiver of the right to a trial ifperjury orfasthe court accepts a plea of guilty or nolo

and contendere;
(6) the terms of any provision in a plea agreement

waiving the right to appeal or to collaterally atta the
sentence 89

r Cakd- o~tS: G
eR J r e .i) -rd¢ .( t & _ _ _ _ _ _ _ _ _ _ _ _ __)_ _ _ _

"9This new language is not yet a part of the rule. It has been approved by the Judicial Conference and will be acted on by
the Supreme Court before May 1, 1999

9( Professor Saltzburg approved separating Rule I I(c) into 12 numbered paragraphs. Paragraphs (6). (1O), and (11 )
incorporate wording he suggested.
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I C Hi .C. S C(. a 2 2 (- f re-'S ( 11) the terms of any plea-agreement provision
(e y6i1 r 0'4 e 4 C % i waivingtherightto appeal ortocollaterally

A S~i W C VI S Ok attack the sentence; and

f>^+ku I a WC^, 54 > Cc)(r) "C'ctje' (12) the fact that any' swerthatthe
Hob s ck W.' o ( s. ) defendantgivesunderoath

6tA it 0 te b. C'or cC* f o aansI 0
court's questions about the offense may be
used against the defendan
Pr secution for ejr rfasstemn

(d) Insuring That the Plea is Voluntary. The court (d Ensuring That a Plea Is Voluntary. Before
shall not accept a plea of guilty or nolo contendere accepting a plea of guilty or nolo contendere, the
without first, by addressing the defendant personally in court must address the defendant personally in
open court, determining that the plea is voluntary and p c/ermiHe whether the _l'-
not the result of force or threats or of promises apa nfrom force, threats, or
from the plea agreement. The court shall also in re promises (other than promises in a plea
as to whether the defendant's willingness to pId agreement).
guilty or nolo contendere results from prio iscussions
between the attorney for the governmeand the
defendant or the defendant's attorn .

/ f~~t<9 t^+<r ^ t rho+ ~~+ke e
/ ;J 4 t };s^~~~-s l tarj A:of .,& o-t f-eJ..it

/ fv ~e C- C c tc ourar Is rec °
s- cicc s-t.~c ,J~ 2. sc. 5 /01 c. {</se/

dori ~~~~~~~~~~~~~o* )"C' ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ 1~

stotec~ 4- p-~e'YtY /.- i UF kc e " Xv, A 1-tec*f

1-k ,yer IG(J =#It_ L, £ F O< T A%:., J

R.Lt,_ °r- I°J S tt_^ cf ,b

Haf cacpt .(:~7)

The language in this sentence (in the left column) apparently resulted from Santobello v ANew York. 404 U.S 257,
261-62 (1971). Obviously, there are "prior discussions" that lead to a plea agreement. The reference to 'promises apart
from the plea agreement" in the preceding sentence addresses the same subject. Professor Saltzburg recommended
deleting the sentence
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(e) Plea Agreement Procedure. (e) Plea Agreement.

(1) In General. The attorney for the government (1) In General. The government's attorney and
and the attorney for the defendant or the defendant the defendant's attorney, or the defendant
when acting pro se may engage in discussions with a when acting pro se, may discuss and agree to
view toward reaching an agreement that, upon a plea. The court must not participate in these
entering a plea of guilty or nolo contendere to a discussions. If the defendant pleads guilty or
charged offense, the attorney for the government will nolo contendere to either the charged offense
do any of the following: or a lesser or related offense, the plea

agreement may specify that the government's
(A) move for dismissal of other charges; or attorney will:9 3 + D lr ^ i

(B) make a recommendation, or agree not to (AY) ove to dismiss other charges;
oppose the defendant's request, for a particular
sentence, with the understanding that such (B) recommend, or agree not to oppose the
recommendation or request shall not be binding defendant's request, that a particular
upon the court; or C we sentence or sentencing range is

or I appropriate or that a particular provision
(C) agree that a specific sentence is the appropriate Of of the Sentencing Guidelines, or policy
disposition of the case. statement, or sentencing factor is or is

not applicable, with the understanding
The court shall not participate in any such discussions. that the recommendation or request does

not bind the court; or
(e) PLEA AGREEMENTPROCEDURE.

(I) In General. The attorney for the government and the (C) agree that a specific sentence or
attorneyfor the defendant - or the defendant when acting sentencing range is the appropriate
pro se may agree that, upon the defendant's entering a disposition of the case, or that a
plea of guilty or nolo contendere to a charged offense, or . p
to a lesser or related offense, the attorneyfor the particular provision of the Sentencing
government will. Guidelines, or policy statement, or

(A) move to dismiss other charges; or sentencing factor is or is not applicable;
(B) recommend, or agree not to oppose the defendant's such a plea agreement binds the court

request for a particular sentence or sentencing range, or once the court accepts it.94

that a particular provision of the Sentencing Guidelines,
or policy statement, or sentencing/actor is or is not
applicable to the case Any such recommendation or
request is not binding on the court, or

(C) agree that a specific sentence or sentencing range
is the appropriate disposition of the case, or that a
particular provision of the Sentencing Guidelines, or
policy statement, or sentencing/actor is or is not
applicable to the case. Such a plea agreement is binding
on the court once it is accepted by the court.

The court shall not participate in any discussions
between the parties concerning any such plea
agreement 92

92This new language is not yet a part of the rule. It has been approved by the Judicial Conference and will be acted on bythe Supreme Court before May 1M 1999.

93 The SSC considers this language stylistically much preferable to the language that came out of the June 1998 Standing
Committee meeting. That draft contained unnumbered dangling text at the end of Rule I I (e)(I )(C).

9 This new language is not yet a part of the rule. It has been approved by the Judicial Conference and will be acted on
by the Supreme Court before May 1, 1999.
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(2) Notice of Such Agreement. If a plea agreement (2) Discl ing a Plea Agreement.
has been reached by the parties, the court shall, on
the record, require the disclosure of the agreement in t (A) hen a plea agreement is reached, the
open court or, upon a showing of good cause, in parties must notify the court as soon as
camera, at the time the plea is offered. If the reasonably possible.9 5

agreement is of the type specified in subdivision 0s
(e)(1)(A) or (C), the court may accept or reject the (B) If the parties have agreed to a plea, t
agreement, or may defer its decision as to the must disclose the plea agreement in
acceptance or rejection until there has been an open ca when the plea is offered
opportunity to consider the presentence report. If the the cout for good cause, allow the
agreement is of the type specified in subdivision parties to disclose the plea agreement in
(e)(1 )(B), the court shall advise the defendant that if camera.
the court does not accept the recommendation or
request the defendant nevertheless has no right to (C) If the plea agreement is of the type
withdraw the plea. specified in Rule I l(e)(l)(A) or (C), the

court may accept the agreement, reject
it, or defer a decision until the court has1.0 Of+ n~aot f .e ^ e reviewed the presentence report.

r Le F/.e Ho -0 Ire 'OOkc_
bh v C. toco.,c4e C C (D) If the plea agreement is of the type

specified in Rule I l(e)(l)(B), the court
must advise the defendant that the
defendant has no right to withdraw the
plea if the court accepts the plea
agreement but does not follow the
recommendation or request.9 6

(3) Acceptance of Plea Agreement. If the court (3) Accepting a Plea Agreement. If the court
accepts the plea agreement, the court shall inform the accepts 4J+e pieaagreemen must inorm
defendant that it will embody in the judgment and the defendant that the disposition stated in
sentence the disposition provided in the plea the plea agreement will be included in the
agreement. _ see/

S L~r, D-fb * Lo)

95 This sentence is Professor Saltzburg's suggestion. 9 f R 0 5 eC

96 This language clarifies the relation between this subparagraph and Rule I I(e)(4). Professor Saltzburg has approved
the change and has been asked to do a little further research on the point.
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(4) Rejection of Plea Agreement. If the court (4) Rejecting a Plea Agreement. If the courtrejects the plea agreement, the court shall, on the rejects the plea agreement, the court must dorecord, inform the parties of this fact, advise the the following on the record:
defendant personally in open court or, on a showing
of good cause, in camera, that the court is not bound (A) inform the parties that the court rejectsby the plea agreement, afford the defendant the the plea agreement;
opportunity to then withdraw the plea, and advise the
defendant that if the defendant persists in a guilty (B) advise the defendant personally9 7 inplea or plea of nolo contendere the disposition of the o - or, for good cause, incase may be less favorable to the defendant than that camera - that the court is not bound bycontemplated by the plea agreement. the plea agreement, and give the

defendant an opportunity to withdraw
yo1u> A: 11 @: ,the plea;98 and^r- Cow,+' co-

e (;t'+ vQ by vi 2 O (CC 7 (C) advise the defendant that if the plea is
not withdrawn, the court may dispose of
the case less favorably toward the
defendant than the plea agreement
contemplated.

(5) Time of Plea Agreement Procedure. Except for
good cause shown, notification to the court of the
existence of a plea agreement shall be given at the
arraignment or at such other time, prior to trial, as
may be fixed by the court.99

One SSC member, Judge Wilson, wanted to cut this word, and asked that his dissent be noted from the majority'sdecision to retain it.

98 We recommend an Advisory Committee note explaining the relationship between this provision and Rule I I (e)(2)(C),and perhaps explaining United States v. Hyde, 520 U.S. 67 We al ed to ensure that the rewritten rulecorrectly captures the essence of Hyde. I c e jI)

9 This language in the left column has been incorporated into the new Rule 1 (e)(2)(A).
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(6) Inadmissibility of Pleas, Plea Discussions, and (5) Admissibility or Inadmissibility of a Plea,
Related Statements. Except as otherwise provided Plea Discussions, and Related Statements.
in this paragraph, evidence of the following is not, in The admissibility or inadmissibility of plea
any civil or criminal proceeding, admissible against discussions and related statements is
the d Awho made the plea or was a participant governed by Rule 410 of the Federal Rules
in the plea discussions: ts of Evidence."'1

(A) a plea of guilty which was Plter withdrawn;

(B) a plea of nolo contendere;

(C) any statement made in the course of any
proceedings under this rule regarding either of the
foregoing pleas; or

(D) any statement made in the course of plea
discussions with an attorney for the government
which do not result in a plea of guilty or which
result in a plea of guilty later withdrawn. However,
such a statement is admissible (i) in any proceeding
wherein another statement made in the course of
the same plea or plea discussions has been
introduced and the statement ought in fairness be
considered contemporaneously with it, or (ii) in a
criminal proceeding for perjury or false statement if
the statement was made in by the defendant under
oath, on the record, and in the presence of counsel.

(f) Determining Accuracy of Plea. Notwithstanding (f) Determining the Accuracy of a Plea. Before
the acceptance of a plea of guilty, the court should not entering judgment on a guilty plea, the court must
enter a judgment upon such plea without making such determine,~ e factual basis for the plea
inquiry as shall satisfy it that there is a factual basis for exists. ' -
the plea.

(g) Record of Proceedings. A verbatim record of the (g) Recording the Proceedings. The court must
proceedings at which the defendant enters a plea shall record verbatimthe proceedings during which the
be made and, if there is a plea of guilty or nolo defendant enters a plea. If there is a guilty plea or
contendere, the record shall include, without a nolo contendere plea, the record must include
limitation, the court's advice to the defendant, the the inquiries and advice to the defendant required
inquiry into the voluntariness of the plea including any under Rule II (c), (d), and (f).
plea agreement, and the inquiry into the accuracy of a
guilty plea. a1o

t This rewrite was suggested by Professor Saltzburg, and Professor Capra (reporter to the Advisory Committee on
Evidence) has agreed with it. Essentially, the rule now in effect simply tracks Evidence Rule 410. But Rule 410
contains an extra bit of language: or comparable state procedure, and adopting it as part of Rule 11 (e)(6) may be
considered a substantive amendment.

In US v. Simmons, 164 F.3d 76 (2d Cir. 1998), the Second Circuit recently treated this rule as a rule of evidence
and not a rule that would afford a defendant any greater protection than Evidence Rule 410. Simmons held that
sentencing hearings under Rule 32 were governed by 18 U.S.C. § 3661 So the SSC believes that the simplest. most
practical approach would be the one reflected here

' This adopts language suggested by Professor Saltzburg
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(h) Harmless Error. Any variance from the (h) Harmless Error. As, lus, asit does nt cffcL -
procedures required by this rule which does not affect ,Q'tvariance from this rule's
substantial rights shall be disregarded. requirements is harmless error and- ho.

J disregar- -4 ;+ d oej ,1 9 C1ICf

Rule 12. Pleadings and Motions Before Trial; Rule 12. Pleadings and Pretrial Motions
Defenses and Objections.

(a) Pleadings and Motions. Pleadings in criminal (a) he pleadings in a criminal
proceedings shall be the indictment and the proceeding are the indictment or the information
information, and the pleas of not guilty, guilty and and the plea of guilty, not guilty, or nolo
nolo contendere. All other pleas, and demurrers and contendere.
motions to quash are abolished, and defenses and
objections raised before trial which heretofore could
have been raised by one or more of them shall be
raised only by motion to dismiss or to grant / i nddo!c2t refec c nc c> e o- co^ 6 -1
appropriate relief, as provided in these rules. I ea IC9

T -C; 14 - kt i',Pd reC1'CC CCC

-t h
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(b) Pretrial Motions. Any defense, objection, or (b) Pretrial Motions.

request which is capable of determination without the
trial of the general issue may be raised before trial by (1) In General. The parties may raise by pretrial

motion. Motions may be written or oral at the motion any defense, objection, or request

discretion of the judge. the following must be raised that the court can determine without a trial of

prior to trial: the general issue. A defense or a pretrial
objection may be raised only by a motion to

(1) Defenses and objections based on defects in the dismiss or by a motion to grant appropriate
institution of the prosecution; or relief. At the court's discretion, a motion may

be written or oral. The following- 4ots <C

(2) Defenses and objections based on defects in the must be raised before trial: -S-
indictment or information (other than that it fails to 7ra

show jurisdiction in the court or to charge an offense (M~a defene or objection bsd ora defect
which objections shall be noticed by the court at any in the institution of the psec , oa ;

time during the pendency of the proceedings); or .+ /:; -. S 5

(B). aEfn,(eas a defect

(3) Motions to suppress evidence; or in the indictment or information - but
at any time during the proceeding, the

(4) Requests for discovery under Rule 16; or court may hear a claim that the
indictment or information fails to show

(5) Requests for severance of charges or defendants the court's jurisdiction or fails topsh

under Rule 14. an offense;

(C) a motion to suppress evidence;

(D) a Rule 14 motion to sever charges or
defendants; and

(E) a Rule 16 motion for discovery.

(2) Government's Notice of an Intention to Use
Evidence. The defendant may request the
government to disclose its intention to use in
its case-in-chief any evidence discoverable by
the defendant under Rule 16 in order to give
the defendant an opportunity to file a motion
to suppress evidence. For the same purpose,
the government's attorney may, without
awaiting a defendant's request, disclose its
intention to offer specified evidence at trial.'0 2

Both the defendant's request and the
government's voluntary disclosure should be
made at arraignment or as soon thereafter as
practicable.

(c) Motion Date. Unless otherwise provided by local (c) Motion Deadline. Unless a local rule provides 7RT
rule, the court may, at the time of the arraignment or as otherwise, the court may at the arraignment or as
soon thereafter as practicable, set a time for the soon al~.wer&as practicable, set a deadline for
making of pretrial motions or requests and, if required, the parties to make pretrial motions, and if

a later date of hearing. necessary, may also schedule a motion hearing.

102 On Professor Saltzburg's recommendation, this language was moved from 12(d), which itself was then deleted - BAG.
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(d) Notice by the Government of the Intention to

Use Evidence.'0 3

(1) At the Discretion of the Government. At the

arraignment or as soon thereafter as is practicable,

the government may give notice to the defendant of

its intention to use specified evidence at trial in order

to afford the defendant an opportunity to raise c

objections to such evidence prior to trial under C e .a

subdivision (b)(3) of this rule. (C

(2) At the Request of the Defendant. At the e ' s

arraignment or as soon thereafter as is practicable,

the defendant may, in order to afford an opportunity

to move to suppress evidence under subdivision

(b)(3) of this rule, request notice of the government's

intention to use (in its evidence in chief at trial) any

evidence which the defendant may be entitled to

discover under Rule 16 subject to any relevant

limitations prescribed in Rule 16. \ (R

(e) Ruling on Motion. A motion made before trial (d) Ruling on a tion. Unless for good eemae

shall be determined before trial unless the court, for court orders oth ise, all pretrial motions must

good cause, orders that it be deferred for determination be determined befre trial. The court must not

at the trial of the general issue or until after verdict, but defer a pretrial mot on if the deferral will

no such determination shall be deferred if a party's adversely affect a p y's right to appeal. When

right to appeal is adversely affected. Where factual factual issues are invlved in deciding a motion,

issues are involved in determining a motion, the court the court must state it findings on the record.

shall state its essential findings on the record.

(f) Effect of Failure To Raise Defenses or (e) Waiver of a Defense or Objection. A party

Objections. Failure by a party to raise defenses or waives any defense or objection not raised or any

objections or to make requests which must be made pretrial request not made by the deadline the court

prior to trial, at the time set by the court pursuant to sets under Rule 12(c) or by any extension the

subdivision (c), or prior to any extension thereof made court provides. For good cause, the court may

by the court, shall constitute waiver thereof, but the grant relief from the waiver.

court for cause shown may grant relief from the

waiver.

(g) Records. A verbatim record shall be made of all (f) Records. A verbatim record must be made of all

proceedings at the hearing, including such findings of proceedings at a motion hearing, including any

fact and conclusions of law as are made orally. findings of fact and conclusions of law that the

court Lazestm-dty.

"3 The revised language based on this rule was moved to new 12(b)(2) The later sections have been relettered

accordingly.
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(h) Effect of Determination. If the court grana (g) Defendant's Continued Custody.104 If the court

motion based on a defect in the institution of the grants a motion to dismiss based on a defect in the

prosecution or in the indictment or information, it m y institution of the prosecution, in the indictment, or

also order that the defendant be continued in custod in the information, it may order the defendant to

for a specified time pending the filing of a new remain in custody for a specified time until a new

indictment or information. Nothing in this rule shall be indictment or information is filed. This rule does

| deemed to affect the provisions of any Act of Congress not affect any etatu& l,4ag4, t period

relating to periods of limitations. of limitations.o

(i) Production of Statements at Suppression (h) Producing Statements at a Suppression

Hearing. Rule 26.2 applies at a hearing on a motion to Hearing. Rule 26.2 applies at a suppression

suppress evidence under subdivision (b)(3) of this rule. hearing under Rule 12(b)(1)(C). In a suppression

For purposes of this subdivision, a law enforcement hearing, onforcemen officer is considered a

officer is deemed a government witness. government witness.

\;( J 6 rc f W'.-1 kyrkce^. : o-

1"4 The SSC thinks that the Advisory Committee should consider moving this subdivision into Rule 46.
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Rule 12.1 Notice of Alibi Rule 12.1. Alibi Defense 0 5

(a) Notice by Defendant. Upon written demand of (a) Notice by Defendant.

the attorney for the government stating the time, date,

and place at which the alleged offense was committed, (1) Government's Demand. The government's

the defendant shall serve within ten days, or such attorney may demand in writing that the

different time as the court may direct, upon the defendant notify the governmenfatrney

attorney for the government a written notice of the of any intended alibi defense. The demand

defendant's intention to offer a defense of alibi. Such must state the time, date, and place of the

notice by the defendant shall state the specific place or alleged offense.

places at which the defendant claims to have been at

the time of the alleged offense and the names and (2) Defendant's Response. Within 10 days after

addresses of the witnesses upon whom the defendant the demand, or some other time the court

intends to rely to establish such alibi. directs, the defendant must serve written
notice on the governmen morney of any

intended alibi defense. The defendant's

notice must state the specific places where

the defendant claims to have been at the time

of the alleged offense and the names and

addresses of the alibi witnesses on whom the

defendant intends to rely.

(b) Disclosure of Information and Witness. Within (b) Government Witnesses.

ten days thereafter, but in no event less than ten days

before trial, unless the court otherwise directs, the (1) Disclosure. If the defendant serves a Rule

attorney for the government shall serve upon the 12.1(a)(2) notice, the governmenatorney

defendant or the defendant's attorney a written notice must disclose in writing to the defendant, or

stating the names and addresses of the witnesses upon the defendant's attorney, the names and

whom the government intends to rely to establish the addresses of the witnesses the government

defendant's presence at the scene of the alleged offense intends to rely on to establish the defendant's

and any other witnesses to be relied upon to rebut presence at the scene of the alleged offense,

testimony of any of the defendant's alibi witnesses. and any government rebuttal witnesses to the

defendant's alibi witnesses.

(2) Time to Disclose. Unless the court directs

otherwise, the governmenattorney must

give notice under Rule 12.1(b)(1) within 10

days after the defendant serves notice of an

intended alibi defense under Rule 12.1 (a)(2),

but no later than 10 days before trial.

6°o 6 ly nk Macta ~-:c ~ ~ t It '5 oe_+ -+~+,5.r,

" The SSC suggests that the Advisory Committee consider making the notice requirements in 12.1, 12 2, and 12.3 more

uniform Rule 12.1(a)(2) and (b)(2) require ten days' notice. Rule 12.2(a) and (b) require notice "within the time

provided for the filing a pretrial motion." Rule 12.3(a)(1) requires notice "within the time provided for filing a pretrial

motion"; Rule 12.3(a)(3) requires a government response within ten days of the defendant's notice; and Rule

12.3(a)(4)(B) and (C) require action within seven days of the government's demand or defendant's response. Also, the

SSC recommends that the Advisory Committee adopt a deadline for when the government's attorney should present

the written demand that the defendant give notice of any intended alibi defense. A logical deadline would be "within

the time provided for filing a pretrial motion" -this language appears in Rule 12.2(a) and (b) and in Rule 12 3(a(1).

The SSC carefully considered the suggestion to combine Rules 12.1, 12.2, and 12.3, but after several drafting attempts,

the SSC abandoned the effort as impracticable.
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(c) Continuing Duty to Disclose. If prior to or during (c) Continuing Duty to Dis se. Both the

trial, a party learns of an additional witness whose government's attorney and e defendant or the

identity, if known, should have been included in the defendant's attorney must pro ptly disclose in

information furnished under subdivision (a) or (b), the writing 6 to the other party the xistence and

party shall promptly notify the other party or the other ettof any additional witnes ifM

party's attorney of the existence and identity of such

additional witness. - i the disclosing party learns of the witness
a ^ R before or during trialend-4 .

(2) the witnez'es idcntity thould have h~en ci
distzL zd under Rule 12.1(a) o;(b) if the

l ~~~~~~~~~~~~~~~dizlsirig party- had zarliclzrs- it t

(d) Failure to Comply. Upon failure of either party to (d) Failure to Comply. If a party fails to comply

comply with the requirements of this rule, the court with this rule, the court may exclude the

may exclude the testimony of any undisclosed witness testimony of any undisclosed witness regarding

offered by such party as to the defendant's absence the defendant's alibi. This rule does not limit the

from or presence at, the scene of the alleged offense. defendant's right to testify.

This rule shall not limit the right of the defendant to . s bk )
testify. \

(e) Exceptions. For good cause shown, the court may (e) Exceptions. The court may for ood cause grant

grant an exception to any of the requirements of an exception to any requiremen of this rule.

subdivisions (a) through (d) of this rule.

(f) Inadmissibility of Withdrawn Alibi. Evidence of (f) Withdrawal Not Admissible. If the defendant

r C 4 | an intention to rely upon an alibi defense, later withdraws an alibi defense, evidence that the

ah Go J withdrawn, or of statements made in connections with defendant intended to offer the defense, and the

such intention, is not, in any civil or criminal defendant'Hstatements relating to that , are

proceeding, admissible against the person who ga not admissible against the defendant in any civil

(t~s | notice of the intentiora 
Rules or criminal proceeding.

a,,~~~~~ ~~~~ or .JotA vC/~ f

/ F>;5W;Ag W tol be reiFera by ry S 1C 999Dr

/4 3 I'dt 45^;^,; tk He/e~dc ;< LC LreP4 44

/ ~~~~~~~~~~~~,. .'_ a- sas . c L ci of on -k hors g- r c C

be-cio .k1 'r Ls; + d Q s oto x

a) S 6-I re~~t,¢ Fb ";54e * " C S s

1(6In writing was added here to be consistent with 12.3(b). e
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Rule 12.2. Notice of Insanity Defense or Expert Rule 12.2. Insanity Defense; Mental Examination1 07

Testimony of Defendant's Mental Condition

(a) Defense of Insanity. If a defendant intends to rely (a) Notice of an Insanity Defense. A defendant who

upon the defense of insanity at the time of the alleged intends to rely on a defense of insanity at the time

offense, the defendant shall, within the time provided of the alleged offense must notify the

for the filing of pretrial motions or at such later time as government's attorney in writing within the time

the court may direct, notify the attorney for the provided for filing a pretrial motion, or at any

government in writing of such intention and file a copy later ti be court directs. The defendant mu

of such notice with the clerk. If there is a failure to al]file a copy of

comply with the requirements of this subdivision, defendant who fails to comply with the

insanity may not be raised as a defense. The court may requirements of this subdivision cannot rely on an

for cause shown allow late filing of the notice or grant insanity defense. The court may - for good

additional time to the parties to prepare for trial or cause - allow the defendant to file the notice late,

make such other order as may be appropriate, grant additional trial-preparation time, or make

other appropriate orders.

(b) Expert Testimony of Defendant's Mental (b) Notice of Expert Testimony of a Mental

Condition. If a defendant intends to introduce expert Condition. A defendant who intends to introduce

testimony relating to a mental disease or defect or any expert testimony relating to a mental disease,

other mental condition of the defendant bearing upon mental defect, or any other mental condition

the issue of guilt, the defendant shall, within the time bearing on the defendant's guilt must so notify the

provided for the filing of pretrial motions or at such government's attorney in writing within the time

later time as the court may direct, notify the attorney provided for filing a pretrial motion, or at any

for the government in writing of such intention and file later time the court directs. The defendant must

a copy of such notice with the clerk. The court may for alsle a co o e notic i cler .The

cause shown allow late filing of the notice or grant ourt may - for good cause - allow the

additional time to the parties to prepare for trial or defendant to file the notice late, grant additional

make such other order as may be appropriate. A trial-preparation time, or make other appropriate

orders. k9 -:-s I t. d eAi 64-

(c) Mental Examination of Defendant. In an (c) Mental Examination On the ernment's

appropriate case the court may, upon motion of the motion, the court may rder the defendant to

attorney for the government, order the defendant to submit to an examinatio under 18 U.S.C. § 4241

submit to an examination pursuant to 18 U.S.C. 4241 or 4242. If the court orde this examination, the

or 4242. No statement made by the defendant in the following are inadmissibl in any criminal

course of any examination for by this rule, whether the proceeding - whether or not the defendant

examination with or without the consent of the consented to the examination - except on an

defendant, no testimony by the expert based upon such issue concerning mental condition on which the

statement, and no other fruits of the statement shall be defendant has introduced testimony:

admitted in evidence against the defendant in any

criminal proceeding except on an issue respecting (1) the defendant's statements made during the

mental condition on which the defendant has examination;

introduced testimony.
(2) the expert's testimony based on the

defendant's statements; and

(3) any other fruits of the defendant's statements.

0 The SSC suggests that the Advisory Committee consider making the notice requirements in 12.1. 12 2, and 12 3 more

uniform. See fn. 104
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(d) Failure to Comply. If there is a failure to give (d) Faiure to Comply. If the defendant fails to give

notice when required by subdivision (b) of this rule or notice under Rule 12.2(b) or does not submit to an

to submit to an examination when ordered under examination when ordered under Rule 12.2(c), the

subdivision (c) of this rule, the court may exclude the court may exclude the testimony of the

testimony of any expert witness offered by the defendant's expert witness on the issue of the

defendant on the issue of the defendant's guilt. defendant's mental disease, mental defect, or any

other mental condition bearing on the defendant's

(e) Inadmissibility of Withdrawn Intention. (e/ihrawal Not Admissible. If the defendant

Evidence of an intention as to which notice was given, i venotice under Rule 12.2(a) or (b) and later

under subdivision (a) or (b), later withdrawn, is notwihdaws that notice, evidence of the dw.s

any civil or criminal proceeding, admisil ag titned defense or use of expert testimony is not

the person who gave notice of the inteni / -adissible -inst the fa~4i Cm any civil or/ / t ~~~~~~~~~crimina drce

osr { - t;sl u ,œct Ah ,,, Pe ro A}D sotlve- Adb+.-e-
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at) such Notice asdthe caseout m direct serve un wrtig whc-uthe oritime provided fo

theNo atorey dfordathe government a ritespnse n)otice of pr fetra oinsoe a a nyislatertie thnecourt

dslsuchinento nieacp offuc ntietitntesirct.ehedeenan mus alsofie a copy

clerk Suchnotic shal idenify telawenforementofthce inGnotice wit thefdcl w&erk.Tecp fie

or) Dfendealntelligence agec nd anyermember ofewthnte oaclrk mus beled underciseafte notic

Response. A defendant intending to claim a defense public authority on behalf of a law- t

of actual or believed exercise of public authority on enforcement agency or federal intelligence

behalf of a law enforcement or Federal intelligence agency at the time of the alleged offense. hr

agency at the time of the alleged offense shall, within ( C

the time provided for the filing of pretrial motions or must so notify the government's attorney in

at such later time as the court may direct, serve upon writing within the time provided for filing a

the attorney for the Government a written notice of pretrial motion, or at any later time the court

such intention and file a copy of such notice with the directs. The defendant must also file a copy

clerk. Such notice shall identify the law enforcement of the notice with the clerk. The copy filed

or Federal intelligence agency i an iy member of with the clerk must be under seal if the notice

such agency on behalf of which and the period of identifies a federal intelligence agency under

time in which the defendant claims the actual or /(whose authority the defendant claims to have

believed exercise of public authority occurred. If acted.

notice identifies a Federal intelligence agency, th

copy filed with the clerk shall be under seal. Wtin (2) Contents. The notice must contain the

l ten days after receiving the defendant'ss notice ut in following information:

l no event less than twenty days before the trore, the
|attorney for the Government shall serve uon the (A) the law-enforcement agency or federal

|defendant or the defendant's attore a!r tten intelligence agency involved;

| response which shall admit or deny the Athat the

| defendant exercised th identified in (B) theogebn whose behalf the defendant

| the defendant's notic claims to have acted; and

/~ The sugests hat te Advsory ommitee cosidermakin (C) the time during which the defendant
claims to have acted with public

Ar ft~e l;;^) ^ decS0=s'5 r.;5ki '4. authority.

unfom Se fn 104. 4 e} 1

e ww CC ; e f vX /,e oa+ etivy/ ^t ka; e e(3) Response to Notice. The governmene's

5f^FC^C-~~i rcGO qor (CIXe41 o0r+ -)jattorney must serve a written response on the

i~~~~~-kj ¢J^SWj tasdeC1c~rkje-j fig . I/defendant or the defendant's attorney within

C IV: roi cc :C-, W L;e0 Abet'rX -f ect 1 0l days after receiving the defendant's

{; et' tL4 ;?,-I,, Iee~l.-^ Scjct notice,butano later than 20Cdays beforetrial.

Ad5O bl N)¢ jxw41 Fk 5re c/c The response must admit or deny that the

e a . a ,iv4 ;. c IGec/ a X 4 *^_; defendant exercised the public authority

{~~~~~~rD.9nc Be a fSvr DC r~w R cildentified in the defendant's notice.

eT Lo C!s;_ h Ck-syrc *JeS ls

>sThe SSC suggests that the Advisory Committee consider making the notice requirements in 12 1, 12.2, and 12 3 more

uniform. See fn. 104.
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(2) Disclosure of Witnesses. At the time that the (4) closing Witnesses.

Government serves its response to the notice or

thereafter, but in no event less than twenty days (A) Government's Demand The

before trial, the attorney for the Government may governmengtorht eY may demand in

serve upon the defendant or the defendant's attorney writing that the defendant disclose the

a written demand for the names and addresses of the names and addresses of any witnesses

witnesses, if any, upon whom the defendant intends the defendant intends to rely on to

to rely in establishing the defense identified in the establish a public-authority defense. The

notice. Within seven days after receiving the governmenaLtorney may serve the

Government's demand, the defendant shall serve demand when the government serves its

upon the attorney for the Government a written response to the defendant's notice under

statement of the names and addresses of any such Rule 12.3(a)(1), or later, but must serve

witnesses. Within seven days after receiving the the notice no later than 20 days before

defendant's written statement, the attorney for the trial.

Government shall serve upon the defendant or the

defendant's attorney a written statement of the names (B) Defendant's Response. Within 7 days

and addresses of the witnesses, if any, upon whom after receiving the governmenF
4 t

the Government intends to rely in opposing the demand, the defendant must serve on

defense identified in the notice. the government's attorney a written

statement of the names and addresses of

the witnesses.

(C) Government's Reply. Within 7 days after

receiving the defendant's statement, the

governmenC)attorney must serve on the

defendant or the defendant's attorney a

written statement of the names and

addresses of any witnesses the

government intends to rely on to oppose

the defendant's public-authority defense.

(3) Additional Time. If good cause is shown, the (5) Additional Time. The court may for good

court may allow a party additional time to comply cause allow a party additional time to comply

with any obligation imposed by this rule. with this rule.

(b) Continuing duty to disclose. If, prior to or during (b) Continuing Duy to Disclose. Both the

trial, a party learns of any additional witness whose governmen attorney and the defendant or the

identity, if known, should have been included in the defendant's attorney must promptly disclose in

written statement furnished under subdivision (a)(2) of writing to the other party the name and address of

this rule, that party shall promptly notify in writing the any additional witness if:

other party or the other party's attorney of the name

and address of any such witness. (I) the disclosing party learns of the witness

before or during trial; and

(2) the witness's identity should have been

disclosed under Rule 12.3(a)(2) if the

disclosing party had earlier known it.
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(c) Failure to comply. If a party fails to comply with (c) Failure to Comply. If a party fails to complythe requirements of this rule, the court may exclude the with this rule, the court may exclude thetestimony of any undisclosed witness offered in testimony of any undisclosed witness regardingsupport of or in opposition to the defense, or enter the public-authority defense. This rule does notsuch other order as it deems just under the limit the defendant's right to testify.circumstances. 109 This rule shall not limit the right of
the defendant to testify.

(d) Protective procedures unaffected. This rule shall (d) Protective Procedures Unaffected. This rulebe in addition to and not supersede the authority of the does not limit the court's authority to issuecourt to issue appropriate protective orders, or the appropriate protective orders or to order that anyauthority of the court to order that any pleading be pleading be sealed.
filed under seal.

(e) Inadmissibility of withdrawn defense based (e) Withdrawal Not Admissible. If the defendantupon public authority. Evidence of an intention as to gives notice of a public-authority defense underwhich notice was given under subdivision (a), later Rule 12.3(a) and later withdraws that notice,withdrawn, is not in any civil or criminal proceeding, evidence of the defendant's intended defense isadmibl gainst the person who gave notice of t not admissible any civil_ 4 ~~~~~~~~~~~~~or criminal proceeding

1"9 The SSC deleted the following language "or enter such other order as it deems just under the circumstances" from therestyled version because it seems unnecessary, and because deleting it makes this subdivision consistent with theparallel provisions in Rules 12.1(d) and 12.2(d)
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Rule 13. Trial Together of Indictments or Rule 13. Joint Trial of Separate CasesInformations

The court may order two or more indictments or The court may order that separate cases be tried togetherinformations or both to be tried together if the offenses, if all offenses and all defendants could have been joinedand the defendants if there is more than one, could have in a single indictment or information. The goi en tt-&been joined in a single indictment or information. The must then p Heis tho'igh t it were rsecuting undzrprocedure shall be the same as if the prosecution were a single indictment or information. sunderisuchsingle indictmentvorainformation. C oAuntssevCer CAJh MIdas' rals, or p iea

pRule 14. Relief from Prejudicial Joinrer n Rule 14. Relief from Prejudicial Joinder
If it appears that a defendant or the govesment s (a) Relief. If the joinder of offenses or defendants in anprejudiced by a joinder of offenses or odefendants in an indictment, an infoameation, or a consolidation forindictment or in tion naonr by such ider fortrial trial appears to prejudice the defendant or thetogether, the court may order an elec hn or" separate government, the court may order separate trials oftrials of counts toant a severan ev o defendants or counts, sever the defendants' trials, or provide anylprovide whatever other reliefjustie requires. In ruling other relief that justice requires.on a motion by a defendant for seerance the court may

order the attorney for the gove meit to deliver to the (b) Defendants' Statements. Before ruling on acour fo inpecionInameo n ttmnso defendant's motion to sever, the court may order the
confessions... made by t e efendants which the governmenetlforney to deliver to the court for ingovernment intends to int ~uce in evidence at the trial. camera inspection any of the defendants' statements

that the government intends to use as evidence.

T/, cas e > J^ i4 - a 1 ct th Or;;7 w edJ '

I° Professor Saltzburg says deletion of an election or is OK.

l Professor Saltzburg says deletion of or confessions is OK; the phrase is included in the word statements.
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Rule 15. Depositions Rule 15. Depositions

(a) When Taken. Whenever due to exceptional (a) When Taken.
circumstances of the case it is in the interest of justice
that the testimony of a prospective witness of a party be (1) In General. To preserve testimony fo trial, thetaken and preserved for use at trial, the court may upon court may in exceptional circumstance ordermotion of such party and notice to the parties order that that in the interestg HfjuFiee a party'stestimony of such witness be taken by deposition and that prospective witness be deposed. The partyany designated book paper, document, record, recording, seeking the deposition must file a motion andor other material not privileged, be produced at the same notify the other parties. The court may thentime and place. If a witness is detained pursuant to order the deposition to be taken and alsosection 3144 of title 18, United States Code, the court on require the deponent to produce at thewritten motion of the witness and upon notice to the deposition any designated unprivilegedparties may direct the witness' deposition be taken. After oc e aterials.the deposition has been subscribed the court may ()
discharge the witness. (2) Detained Materi aWitness. A witness who is

Fe W;L, k ;^ F6^+ to U4-.h4Co detained under 18 U.S.C. § 3144 may request
; ,cl..;Je a-rm- (?a....yU r455tsJ C treco'k) to bedeposed byfiling awritten motion and

t X" o C r+ f..t + +wX givingnoticetotheparties. The courtmaythen
(o~C~ciet^F} vs. r~necer) V;s. cck^,l Y^| order that the deposition be taken and may,O /r (; . A& C s;e . _ c -Aro.|C discharge the witness after the witness has
4.+ rrf ;t'*,.t% :D coer4,e ? cl signed the deposition transcript under oath"2 .

(b) Notice of Taking. The party at whose instance a b) Notice.
deposition is to be taken shall give to every party
reasonable written notice of the time and place for taking (1) In General. A party seeking to take athe deposition. The notice shall state the name and deposition must notify every other party inaddress of each person to be examined. On motion of a writing of the deposition's date and location.party upon whom the notice is served, the court for cause The notice must state the name and address ofshown may extend or shorten the time or change the each deponent. If requested by a partyplace for taking the deposition. The officer having receiving the notice, the court for good causecustody of a defendant shall be notified of the time and may change the deposition's date or location.place set for the examination and shall, unless the
defendant waives in writing the right to be present, (2) To the Custodial Officer. The party seeking toproduce the defendant at the examination and keep the take the deposition must also notify the officerdefendant in the presence of the witness during the who has custody of the defendant of theexamination, unless, after being warned by the court that scheduled date and location.disruptive conduct will cause the defendant's removal
from the place of the taking of the deposition, the \ fl M A I e- m tdefendant persists in conduct which is such as to justify U
exclusion from that place. A defendant not in custody e
shall havetherightto bepresentattheexamination upon to eeJe hid . .4r NO+eI E s
request subject to such terms as may be fixed by the
court, but a failure, absent good cause shown, to appear x G<fsod( c rC,.-s+sGeS .
after notice and tender of expenses in accordance with ,.+ h Is $c 0D .4 o'k C -k t c4 Csubdivision (c) of this rule shall constitute a waiver of D tAd s+ bL - osake e v
that right and of any objection to the taking and use of + '-go eP u o . ETlthe deposition based upon that right.

12 Professor Saltzburg recommends signed under oath.
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l' V~r e) C G1 X (C) Defendant's Presence.' 13

H 4d're-dcn-t cot, i n b J;O rat tG$i$ :.
0 ' ^ 2 a +; (2 c ef'.C. (rClw 4 O Ol"sr'6i""4 (1) Defendant in Custody. The officer who has|s At.. 1- %- eet,-

5 ) J i custody of the defendant must produce the
| t ,C - .; C f; A) 1%- c r J-e VA o defendant at the deposition and keep the

|dis C tJ - Ce4t 4Wl) J eCk defendant in the witness's presence during thel'Y 'tl-4L examination, unless the defendant:
ieAd r4GC .l o ekiGCec.d. 1 7 (A) waives in writing the right to be present;

or

(B) persists in disruptive conduct justifying
exclusion after the court has warned the
defendant that disruptive conduct willresult in the defendant's exclusion.

(2) Defendant Not in Custody. A defendant who isnot in custody has the right u on request to bepresent at the deposition, jecjt

(d) be / .)government tenders the defendant's expenses)
(5) r > but the defendant still fails to appear

defendant - absent good cause aives both
e right to appear and to object to the

\-C ;0 or ;K h s v~s~c of deposition or
(c) Payment of Expenses. Whenever a deposition is (d) xpenses. If the deposition was requested by thetaken at the instance of the government, or whenever a government or by a defendant who is unable to beardeposition is taken at the instance of a defendant who is the deposition expenses, the court may order theunable to bear the expenses of the taking of the government to pay:

deposition, the court may direct that the expense of travel
and subsistence of the defendant and the defendant's (1) the travel and subsistence expenses of theattorney for attendance at the deposition and the cost defendant and the defendant's attorney tothe transcript of the deposition shall be paipresentshoeld bthe deposition, andgovernment.

s.(2) the deposition transcript costs.

SLEWS 5 uf64C TV-~~~~~~ T; ; k.,tn+o 
ce~

Federlc, Ru es of Crin lProeu ^

A Ab r..4St+ tb )Pe Cre 5 C ;.s "t J I, .c=e~el

Do 1 k aJ~d:+; on ~ o "% 16v 1SO +'- r k- -t- *FI Ir rf
v S~eRSOJ + @4 Wlk;Cll C4C.S,.J .-f; n >{Jr0;;.

<also.* 1¢e_11.F§ {ef.ICce- +- CO-J-,) bt fX T
(2~~~~~~~~ ~ ocur, dr -,, r.t 

Die,

13Rule 15(b) involves notice. The subject of a defendant's right to be present should be the sub~ject of a separatesubdivision: Rule IS(c).
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(d) How Taken. Subject to such additional conditions as (e) How Taken. Unless a rule or a court order providesthe court shall provide, a deposition shall be taken and otherwise, a deposition must be taken and filed infiled in the manner provided in civil actions except as the same manner as a deposition in a civil-aG4ein,otherwise provided in these rules, provided that (1) in no with the following differences:event shall a deposition be taken of a party defendant ( a
without that defendant's consent, and (2) the scope and (1) A defendant may not be deposed without thatmanner of examination and cross-examination shall be defendant's consent.such as would be allowed in the trial itself. The
government shall make available to the defendant or the (2) The scope and manner of the depositiondefendant's counsel for examination and use at the taking examination and cross-examination must be theof the deposition any statement of the witness being same as would be allowed during trial.deposed which is in the possession of the government
and to which the defendant would be entitled at the trial. (3) The government must provide to the defendant

or the defendant's attorney, for use at the
deposition, any statement of the deponent in
the government's possession to which the
defendant would be entitled at trial.

(e) Use. At the trial or upon any hearing, a part or all of (f) Use.
a deposition, so far as otherwise admissible under the
rules of evidence, may be used as substantive evidence if (1) Substantive Evidence. A party may use asthe witness is unavailable, as unavailability is defined in substantive evidence at a trial or hearing all orRule 804(a) of the Federal Rules of Evidence, or the part of a deposition admissible under thewitness gives testimony at the trial or hearing Federal Rules of Evidence if:inconsistent with that witness' deposition. Any deposition
may also be used by any party for the purpose of (A) the witness is unavailable as defined incontradicting or impeaching the testimony of the Federal Rule of Evidence 804(a); ordeponent as a witness. If only a part of a deposition is
offered in evidence by a party, an adverse party may (B) the witness testifies inconsistently with therequire the offering of all of it which is relevant to the deposition at the trial or hearing.part offered and any party may offer other parts.

(2) Impeachment Evidence. A party may use a
deposition to impeach the deponent.

(3) Parts of a Deposition. If a party offers only a
part of a deposition, an adverse party may
require the first party to offer other relevant
parts, and any other party may offer other

D*,;ts r s {erczcc CC ;F e Rle oCf Criia Procedure

ret f a ~ as -IC'a Walt c ; -C t + e- C> ro- 4r o for
tt;l~ oJv<z -C.-ur ry ' ~l t -o r cW- ls
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(f) Objections to Deposition Testimony. Objections to (g) Objections. A party who objects to deposition ldeposition testimony or evidence or parts thereof and the testimony or evidence must state the grounds for thegrounds for the objection shall be stated at the time of the objection during the deposition.taking of the deposition.

(g) Deposition by Agreement Not Precluded. Nothing (h) Agreed Depositions Permitted. The parties mayin this rule shall preclude the taking of a deposition, take and use a deposition as the court permits,/yorally or upon written questions, or the use of a agreement the partizs may take a depocitioleitherdeposition, by agreement of the parties with the consent orally or on written questions.
of the court. /

Ce4I11 COe- Cc_,t Xr A.;; t TV -5 US< * bt

> teoX;;r> jctc.I//r-S oate t. o3~ rsb to .kek A ri-cIIb +akce.. 6'olly/~ &0, 0. ifJ.
1 ~ 'e 'd

jZc<Se _- J2_Ce 1¢ _t51 5e -a e, >) s Ca e L;J a_ e A ir fi

r ''re Tig y It fv'rk-- alloweO f .LA. caA .,-A4 fk o,
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Rule 16. Discovery and Inspection Rule 16. Discovery and Inspection

(a) Governmental Disclosure of Evidence. (a) Government's Disclosure. AV(1) Information Subject to Disclosure. , _ d
(A) Statement of Defendant. Upon request of a (1) Disclosable Information. ndefendant the government must disclose to the
defendant and make available for inspection, copying, (A) A Defendant's Oral Stateme t. Theor photographing: any relevant written or recorded government must disclose to the defendantstatements made by the defendant, or copies thereof, the substance of any relevanwithin the possession, custody, or control of the statement made by the defen ant, beforegovernment, the existence of which is known, or by the or after arrest, in response to interrogationexercise of due diligence may become known, to the by a person the defendant knew was aattorney for the government; that portion of any written government agent if the government
record containing the substance of any relevant oral p.. d;,a4',r4e"e intends to use the statement at trial.statement made by the defendant whether before or Do H
after arrest in response to interrogation by any person r(i r Recordedthen known to the defendant to be a government agent; 4 Statement.At the defendant's reques the
and recorded testimony of the defendant before a grand government must also disclose to thejury which relates to the offense charged. The defendant, and make available forgovernment must also disclose to the defendant the inspection, copying, or photographing, allsubstance of any other relevant oral statement made by of the following:
the defendant whether before or after arrest in response
to interrogation by any person then known by the (i) any relevant written or recordeddefendant to be a government agent if the government statement by the defendant if:-
intends to use that statement at trial. Upon request of a
defendant which is an organization such as a (a) the statement is within thecorporation, partnership, association, or labor union, government's possession,the government must disclose to the defendant any of custody, or control; andthe foregoing statements made by a person who the
government contends (1) was, at the time of making the (b) the governmenk ttorneystatement, so situated as a director, officer, employee or knows - or through dueagent as to have been able legally to bind the defendant diligence could know - that thein respect to the subject of the statement, or (2) was, at statement exists;
the time of the offense, personally involved in the
alleged conduct constituting the offense and so situated (ii) the portion of any written recordas a director, officer, employee, or agent as to have containing the substance of anybeen able legally to bind the defendant in respect to that Yjlelevant eomtutatement made before oralleged conduct in which the person was involved. after arrest if the defendant made the

statement in response to interrogation
by a person the defendant knew was a
government agent; and

(iii) the defendant's recorded testimony
before a grand jury relating to the
charged offense.
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Can _94( _ _ _ _ _ _ 0 t

(C) Organization Defendant. If the
G JS> ) defendant is an 9ttel as l

6}-{:; | :D, ^ ~~~~~~~pt t01 aililrslip, lsu~too2-It l Cc.) laWeieff4 the government must disclose
to the defendant any statement described
in Rule 16(a)(1)(A) and (B) if the
government contends that the person
making the statement:

(a) was legally able to bind the
Q) zj (> > defendant regarding thatl

--. ,,statement because of that
person's position as the
defendant's director, officer,
employee, or agent; or

G;~ (b) was personally involved in the~ eT^S;+ @n-allegedconduct the

offense and was legally able to
)4 Aft S s4 S S Aa X J~ < 4C La US e ; bind the defendant regarding that

conduct because of that person's
position as the defendant's
director, officer, employee, or
agent.

(B) Defendant's Prior Record. Upon request of the (D) Defendant's Prior Record. Upon request,defendant, the government shall furnish to the the government must furnish a defendantdefendant such copy of the defendant's prior criminal with a copy of that defendant's priorrecord, if any, as is within the possession, custody, or criminal record that is within thecontrol of the government, the existence of which is government's possession, custody, orknown, or by the exercise of due diligence may become control if the government'sknown, to the attorney for the government. 
- or through due diligence co:ul

(C) Documents and Tangible Objects. Upon request (E) Documents and Objects. At the " @of the defendant the government shall permit the , defendant's request, the govern ent mustdefendant to inspect and copy or photograph books, permit the defendant to inspect copy6 )|papers, documents, photographs, tangible objects, o Icumentangible
buildings or places, or copies or portions thereof, which objects, buildings, or places(or copies orare within the possession, custody or control of the portions of any of these items) if.government, and which are material to the preparation
of the defendant's defense or are intended for use by the (i) the item is within the government'sgovernment as evidence in chief at the trial, or were possession, custody, or control;obtained from or belong to the defendant.

(ii) the item is material to the preparation
, @ .of the defendant's defense, or the

; s - ,to e~fi¢^t^-ck.government intends to use the item at
trial; or

(iii) the item was obtained from or belongs
to the defendant.

* octitfS foro=. (gl )(R
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(D) Reports of Examinations and Tests. Upon (F) Reports of Exam inions and Tests. Uponrequest of a defendant the government shall permit the request, the govern ent mu st permit adefendant to inspect and copy or photograph any defendant to inspe c opyor photographresults or reports of physical or mental examinations, the results or reports of any physical orand of scientific tests or experiments, or copies thereof, mental examination and of any scientificwhich are within the possession, custody, or control of test or experiment if:the government, the existence of which is known, or by
the exercise of due diligence may become known, to (i) the item is within government'sthe attorney for the government, and which are material possession, custody, or control;to the preparation of the defense or are intended for use
by the government as evidence in chief at the trial. (ii) the government's attorney knows - or

through due diligence could know -
_t..*. l~j~e~ ~ that the item exists; and

t--s ; m AI " -- beat re Ittd (iii) the item is material to the preparation
of the defendant's defense, or the
government inten s to use t e ,i e at
trial.

(E) Expert Witnesses. At the defendant's request, the (G) Expert Testimony. Upon request, the 1-c-government shall disclose to the defendant a written government must give11lIe detendant asummary of testimony the government intends to use written summary of any testimony theunder Rules 702, 703, or 705 of the Federal Rules of 0+ government intends to use in ias
Evidence during its case in chief at trial. This summary ; , ciefat triaer ederal Rules ofmust describe the witnesses' opinions, the bases and the Evi ence 702, 703, or 705. The summaryreasons therefor, and the witnesses' qualifications. must describe the witness's opinions, the

bases and reasons for these opinions, and
the witness's qualifications.

(2) Information Not Subject to Disclosure. Except as (2) Nondisclosable Information. Except as Ruleprovided in paragraphs (A), (B), (D), and (E) of 16(a)(1) provides otherwise, this rule does notsubdivision (a)(l), this rule does not authorize the authorize the discovery of reports, memoranda,discovery or inspection of reports, memoranda, or other or other internal government documents madeinternal government documents made by the attorney for by the governmen'lorney or otherthe government or other government agents in government agent in connection with the case'sconnection with the investigation or prosecution of the investigation or prosecution.
case. Nor does the rule authorize the discovery or
inspection of statements made by government witnesses
or prospective government witnesses except as provided
in 18 U.S.C. § 3500.1' 4

(3) Grand Jury Transcripts. Except as provided in (3) Grand Jury Transcripts. Except as Rules 6,Rules 6, 12(i) and 26.2, and subdivision (a)(1)(A) of this 12(i), 16(a)(1)(A), and 26.2 provide otherwise,rule, these rules do not relate to discovery or inspection this rule does not apply to the discovery orof recorded proceedings of a grand jury. inspection of a grand jury's recorded
proceedings.

1(4) Failure to Call Witness.] (Deleted Dec. 12, 1975)

Ire 5vvs to- e rtc -av+ - f -C , - ,- R (f.c de I1) ( E ) I- a ul J C U CP a ) (( C.

TLA -40v4 *:- rtoC r_ 4 VeX t;sS_ C _ 4CAL) Er~ecfe.7 DDz ct dc);f
ar -C Cr pYEi 6 .io Ld. dke.J-CO gof r e e sr,*Jfva s tf- 00 rt|

114 On Professor Saltzburg's recommendation, the SSC deleted this sentence from the restyled vemlu n 4 o C Low e
Joe- -ROCS £.to.. ^ X SCe.0.ey s iosr I-01 eirs Federal Rules ofCriminal ProcedureS+ot1C- Ct$ Iceo.%t1ocr1 1 _ t_ L c5 + ;t :\ rt<,S ;_sk 4 February 1999 Draft;^chqdc Se,_c ,excrpt a u:Qe ke"e, , Page 60



(b) The Defendant's Disclosure of Evidence. (b) Defendant's Disclosur
(1) Information Subject to Disclosure.

(A) Documents and Tangible Objects. If the defendant (1) Disclosable Information.
requests disclosure under subdivision (a)(1)(C) or (D) of
this rule, upon compliance with such request by the (A) Documents and Objcts t edgovernment, the defendant, on request of the ment to discl
government, shall permit the government to inspect and information under Rule 16(a)(1)(E) and
copy or photograph books, papers, documents, K3 the government complies, then thephotographs, tangible objects, or copies or portions government may request the defendant to
thereof, which are within the possession, custody, or eOsco se information. Uponcontrol of the defendant and which the defendant intends request, the defendant must permit theto introduce as evidence in chief at the trial. government to inspect, copy, or

photograph any book, paper, document,
tangible object, or copy or portion of any
of these items, if:-r ~. wi~kc 5 0.4t. -1"

1;s ) 6/I Aec 'l-A (books, (i) the item is within the defendant's
evf 4ffi<>e 0 ;. ,secd -- possession, custody, or control; and

brat 1 W oel do kf t1, ., (ii) the defendant intends to use the item at

trial.

(B) Reports of Examinations and Tests. If the (B) Reports of Examinations and Tests. If thedefendant requests disclosure under subdivision (a)(1)(C) defendant requests the government toor (D) of this rule, upon compliance with such request by disclose information under Rulethe government, the defendant, on request of the 16(a)(1)(F), and the government complies,government, shall permit the government to inspect and then the government may request thecopy or photograph any results or reports of physical or defendant to disclose similar information.mental examinations and of scientific tests or Upon request, the defendant must permitexperiments made in connection with the particular case, the government to inspect, copy, oror copies thereof, within the possession or control of the photograph the results or reports of anydefendant, which the defendant intends to introduce as physical or mental examination and of anyevidence in chief at the trial or which were prepared by a scientific test or experiment if:
witness whom the defendant intends to call at the trial
when the results or reports related to that witness' (i) the item is within the defendant'stestimony. possession, custody, or control; and

(ii) the defendant intends to use the item at
trial, or intends to call the witness who
prepared the report and the report
relates to the witness's testimony. '

'5 I'd favor combining (A) and (B). The wording of (B) is identical to (A) except for the heading and the last four lines. -JFS. l d lk -at °
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(C) Expert Witnesses. If the defendant requests (C) Expert Testimony. If the defendantdisclosure under subdivision (a)(1)(E) of this rule and the requests the government to disclosegovernment complies, the defendant, at the government's information under Rule 16(a)(1)(G), andrequest, must disclose to the government a written the government complies, then the
summary of testimony the defendant intends to use under government may request the defendant toRules 702, 703 and 705 of the Federal Rules of Evidence disclose similar information. Uponas evidence at trial. This summary must describe the request, the defendant must give theopinions of the witnesses, the bases and reasons therefor, government a written summary of anyand the witnesses' qualifications. testimony the defendant intends to use as

evidence at trial under Federal Rules of
Evidence 702, 703, or 705. The summary
must describe the witness's opinions, the
bases and reasons for these opinions, and
the witness's qualifications.

(2) Information Not Subject To Disclosure. Except as (2) Nondisclosable Information 6 Except f
to scientific or medical reports, this subdivision does not cientifa o e 16(b)( l
authorize the discovery or inspection of reports, does not authorize discovery or inspection ofmemoranda, or other internal defense documents made the following:
by the defendant, or the defendant's attorneys or agents
in connection with the investigation or defense of the (A) reports, memoranda, or other documentscase, or of statements made by the defendant, or by made by the defendant, or the defendant'sgovernment or defense witnesses, or by prospective attorney or agent, during the case'sgovernment or defense witnesses, to the defendanteinvestigation or defense; or
defendant's agents or attorneys.

(B) a statement made to the defendant, or the
defendant's attorney or agent, by:

'J C;c it*, X c~ j I r~r*J ".1 -- o (i) the defendant;

SA e C S I r ' (ii) agovernmentordefense witness; or

r r- : c -', r e-.rJ " jc Io-i< 4 (iii) aprospectivegovernmentordefense
" 4 ; T + witness.

1(3) Failure to Call Witness.1 (Deleted Dec. 12, 1975)

(c) Continuing Duty to Disclose. If, prior to or during (c) Continuing Duty to Disclose. A party whotrial, a party discovers additional evidence or material discovers additional vidence or mati before orpreviously requested or ordered, which is subject to durn romptly disclose its existence todiscovery or inspection under this rule, such party shall e other parties, their attorneys, or the court if:promptly notify the other party or that other party's
attorney or the court of the existence of the additional (1) the evidence or material may be discovered orevidence or material. Z s r e inspected under this rule; and

(2) another party previously requested, or the court
ordered, its production.

*¢x^*'+ -r@t 0,01 iv D y +Cs tax *1 .fto t
Sf C hoo ttF e v Accorde t- toLe 4+e

116 The SSC recommends that Rule 16(b)(2) be shortened to the following: "Except for the bungs discoverable under Rul3e k16(b)(1), a defendant is not required to disclose any other information." (i ED°
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(d) Regulation of Discovery. (d) Regulating Discvery.
(1) Protective and Modifying Orders. Upon a

sufficient showing the court may at any time order that (1) Protective an, Modifying Orders. At any timethe discovery or inspection be denied, restricted, or the court maj od causdeny, restrict, ordeferred, or make such other order as is appropriate. defer discovery or inspection, or grant other
Upon motion by a party, the court may permit the party appropriate relief. The court may permit a partyto make such showing, in whole or in part, in the form to show good cause by a written statement that
of a written statement to be inspected by the judge the court will inspect ex parte. If relief isalone. If the court enters an order granting relief granted, the court must preserve the entire textfollowing such an ex parte showing, the entire text of of the party's statement under seal in the court'sthe party's statement shall be sealed and preserved in records in aean appeal occurs.
the records of the court to be made available to the (
appellate court in the event of an appeal. tiff eve%-t"

(2) Failure To Comply With a Request. If at any (2) Failure to Comply. If a party fails to complytime during the course of proceedings it is brought to with Rule 16, the court may:
the attention of the court that a party has failed to
comply with this rule, the court may order such party to (A) order the disobedient party to permit thepermit the discovery or inspection, grant a continuance, discovery or inspection; specify its time,or prohibit the party from introducing evidence not place, and manner; and prescribe other justdisclosed, or it may enter such other order as it deems terms and conditions;
just under the circumstances. The court may specify the
time, place and manner of making the discovery and (B) grant a continuance;
inspection and may prescribe such terms and conditions
as are just. (C) prohibit the disobedient party from

introducing the undisclosed evidence; or

(D) enter any other order that is just under the
circumstances.

(e) Alibi Witnesses. Discovery of alibi witnesses is
governed by Rule 12.1."7

'7 The SSC deleted this section because it's duplicative of Rule 12.1 Professor Saltzburg concurred.
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Rule 17. Subpoena Rule 17. Subpoena

(a) For Attendance of Witnesses; Form; Issuance. A (a) Witness's Attendance. Mtfstta\subpoena shall be issued by the clerk under the seal of u s1 s u b p o e n a m u s
th e co ur t. It sh a l l st at e th e n am e o f th e co u r t a nd th e t it l e, s ta te, o u rt 's n a m e an d th e t i t le o f th e p ro c eed in ,
i f an y , o f th e p ro c ee d in g , a nd sh al l co m m a n d eac h an d C o m m an d th e w itn es s to a tt en d an d tes t i fy |p ers o n to w h om it is d ir ec t ed '8 to a tt en d a nd g iv e a t the t im e a nd p lace the s u b p oe n a sp ec ifi es . T h e
te st im o n y at th e t im e a nd p lace s p eci fi ed th ere in . T he cl erk m u st i ss u e a b lan k s u b p o e n a - s ig n ed and
c lerk s h al l i ss u e a su b p o en a , s ig n ed a nd s ea le d b u t se a led - to th e p arty re q u es t in g it an d th at p arty
o th er w is e in b la n k to a p arty re q u es t in g it, w h o s ha ll fi ll m u s t fi ll in th e b lan k s b efo r e th e s u b p o en a is ser ve d.in th e b la n ks b e fo re i t is s erv e d. A s u b p o en a sh a ll b e W h en a m ag i s tr at e ju d g e is s ue s a s ub p o e n a in a
i s s ue d b y a U n it ed Stat es m a g is t ra te ju d g e in a p ro ce ed in g b ef or e the m ag i st ra t e ju d g e , th e
p ro c eed in g b e fo re th a t m ag i s tr at e ju d g e, b u t it ne ed n o t su b p o e n a n ee d no t co n tain th e co u rt 's se al.
be u n d er th e s ea l o f th e c ou rt .

(b) D e fe nd an ts U na ble to Pa y . Th e co u rt s h al l o r de r at (b) De fe nd a nt U na ble to P a y. U po n a d e fen d an t 's ex
a n y t im e th a t a su b p o e n a b e is s ue d fo r s er v ic e o n a p art e ap p li ca t io n , the c ou r t m u st o rd e r tha t a
n am e d w itn es s u p o n an ex p a rte ap p l ic at i o n o f a s u b p o en a b e is s ue d fo r a n am ed w i tn es s i f t h e
d ef en d a n t u p o n a s a ti s fa cto ry s h o w in g th a t th e d ef en d an t d efe n d an t s ho w s an in a bi l it y to pa y th e wi tn es s 's
i s f in a n ci al ly u na b le to p a y th e fees o f the w i tn e ss a n d fees an d th e n ec es s it y o f th e w i tn e ss 's p res e nc e f o r
th a t th e p re s en ce o f the w i tn e ss is n e ce ss a ry to an an ad eq u ate de fen s e. If t h e co u rt or de rs a s u b p oe n a
a d eq u a te d ef en s e. I f th e co u rt o rd e rs th e s u b p o en a to b e to be i ss u ed , th e p r oc es s co s ts a n d w i tn es s fee s w i ll
is s u ed , th e co st s in cu rr ed b y th e p ro ce ss a nd th e fe es o f b e p aid in the s am e m an n e r as th o s e p aid fo r
the w i tn e s s so s u b p o en a ed sh al l be p aid in the sa m e w itn es s es th e g o v e rn m en t s u b po e n as .
m an n e r in w h ich sim i la r co s ts a n d fees ar e p aid in ca se o f
a w i tn e ss su b p o en a ed in b e h al f o f th e g ov e rn m e n t .

(c ) F o r P ro d u c t io n o f D o c u m e n t ar y E v i d e n c e a n d o f (c ) P r o d u c in g D o c u m e n ts an d O b je c ts .
O bje cts . A s u b p o e na m ay al s o co m m a n d th e pe rs o n to
w h o m it i s d i rec t ed to p ro d u ce th e bo o k s , pa p ers , ( 1) A s u b o en a m ay o r d er th e w i tne s s to p ro d uc e
d o cu m en t s o r o th er o bje ct s de s ig n a te d the rein . T h e c o ur t an y m e n r o th er o bje ct th e s u b p o en a
o n m o t io n m a de p ro m p t ly m a y qu a sh o r m o d i fy the d es ign a te s. T he co u r t m ay d ir ec t the w i tn e ss to
s u b po e n a i f c o m p l ia n ce w o u ld b e u n re as o n ab le o r p ro d u ce th e de s ig n a te d i t em s in co u rt be fo re
o pp r es s iv e. "' T h e c ou rt m ay d i re ct th a t b o o k s, p a pe rs , t ri al o r b ef o re th ey a re to be o ff er ed in
d o c um e n ts o r o bje ct s d es ig n a te d in th e s u b p o e n a b e ev id en c e. W h en th e it em s a rriv e, t he co u rt m a y
p ro d u c ed b e fo re th e co u rt at a tim e p rio r to th e t ri al o r p e rm it th e p art i es an d th ei r a t t o r n e s to ins p ec tp rio r to th e t im e w h en th ey a re to be o ffere d in ev id e nc e / lI (
an d m ay u p o n th e ir p ro d u ct io n p er m i t th e b oo k s p a pe rs , /d o cu m en t s o r o b je ct s o r p o rt io n s th e re o f to b e in sp e ct ed ( 2) O n m o t ion m ad e p ro m p t ly , t h e co u rt m a y
by th e p ar ti e s a n d th e ir at to r ne y s . q ua sh o r m o d i fy th e s u b p o en a if co m p l ia n ce

w o uld b e u n re as o na b le .

k7 4 ti4nC bdtat Qe C 4EC, T- 1T Sed iter
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I P rofe ss or S a l tz bu rg a p pro ve d s ub st it ut in g w itn e ss fo r e ac h p e rs on to w hom it is d i re c t e d

19 P ro fe ss or S a lt z burg a pp rov e d d e le ti ng or op pre s siv e
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(d) Service. A subpoena may be served by the marshal, (d) Service. A marshal, deputy marshal, or any
by a deputy marshal or by any other person who is not a nonparty who is at least 18 years old may serve a
party and who is not less than 18 years of age. Service of subpoena. The server must deliver a copy of the
a subpoena shall be made by delivering a copy thereof to subpoena to the witness and must tender to the
the person named and by tendering to that person the fee witness one day's witness-attendance fee and the
for I day's attendance and the mileage allowed by law. legal mileage allowance. The server need not tender
Fees and mileage need not be tendered to the witness the attendance fee or mileage allowance when the
upon service of a subpoena issued in behalf of the United United States, a federal officer, or a federal agencyStates or an officer or agency thereof, has requested the subpoena.

(e) Place of Service. (e) Place of Service.
(1) In United States. A subpoena requiring the

attendance of a witness at a hearing or trial may be (1) In the United States. A subpoena requiring a
served at any place within the United States. witness to attend a hearing or trial may be

served at any place within the United States.
(2) Abroad. A subpoena directed to a witness in a
foreign country shall issue under the circumstances and (2) in aFoe ountry itle 28 U.S.C. §
in the manner and be served as provided in Title 28, 783120 governs t e subpoena's servic theU.S.C., § 1783. witness is in a foreign countr |

(f) For Taking Depositions; Place of Examination. (f) Deposition Subpoena.
(1) Issuance. An order to take a deposition authorizes

the issuance by the clerk of the court for the district in /(1) Issuance. A court order to take a deposition
which the deposition is to be taken of subpoenas for the authorizes the clerk in the district where the
persons named or described therein. deposition is to be taken to issue a subpoena

for any witness named or described in the(2) Place. The witness whose deposition is to be taken order.
may be required by subpoena to attend at any place
designated by the trial court, taking into account the (2) Place. After considering the convenience of theconvenience of the witness and the parties. witness and the parties, the court may order -

and the subpoena may require - the deponent
to appear anywhere the court designates.

(g) Contempt. Failure by any person wa out adequate (g) Contempt. The district court may hold in contempt
excuse to obey a subpoena served up that person may a witness who, without adequate excuse, disobeys a
be deemed a contempt of the court om which the subpoena issued by that court or by a magistrate
subpoena issued or of the court r the district in which it judge of that district.
issued if it was issued by a U/ted States magistrate
judge. 

6

(h) Informto N ubj ect to Subpoena. Statements (h) Information Not Subject to a Subpoena. No party
made by witnesses, r prospective witnesses may not be ,may subpoena a statement of a witness or a
subpoenaed fro ute government or the defendant under / prospective witness under this rule. Rule 26.2
this rule but s11l be subject to production only in governs the production of those statements.

acrace wth the provisions of Rule 26.2./

~~~~~~~~~~~~~~~~a ,5,Of4 a) Co J..t e -i *,* I ^ Jyhi J W45Ik

used~ ; -,"tll d;^nr.+4 u,; .Yf&r US.t %-; 1;4 rv,.* I- 41. s a
etesf*^w % it _t coast+ yohS.+ t-.r .5L.+ 7-o f-It ( c CorFtD o cp

121Consider substituting Federal law or A federal statute for the U.S. Code reference.
t V 4 %I es a ffeit 7 5S) evDce-j Ero o5 * ° - rt- m;5klt6W4
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Rule 17.1 Pretrial Conference Rule 17.1. Pretrial Conference

At any time after the filing of the indictment or On its own, or on a party's motion, the court may hold
information12' the court upon motion of any party or one or more pretrial conferences to promote a fair and
upon its own motion may order one or more conferences peditious trial. When a conference ends, the court must
to consider such matters as will promote a fair and pr are and file a memorandum of any matters agreed to
expeditious trial. At the conclusion of a conference the duri the conference. The government may not use any
court shall prepare and file a memorandum of the matters statem t'22 made during the conference by the
agreed upon. No admissions made by the defendant or defenda or the defendant's attorney unless it is in
the defendant's attorney at the conference shall be used writing an signed by the defendant and the defendant's
against the defendant unless the admissions are reduced attorney. Th court may not hold a pretrial conference if
to writing and signed by the defendant and the the defendant i unrepresented. 123 l
defendant's attorney. This rule shall not be invoked in the
case of a defendant who is not represented by counsel.

V. VENUE TitleV. Venue

Rule 18. Place of Prosecution and Trial Rule 18. Place of Prosecutin and Trial

Except as otherwise permitted by statute or by these ,vt7nless a statute or these rules pnrmit otherwi-s ,he
rules, the prosecution shall be had in a district in which government must prosecute an o ense in te district in
the offense was committed. The court shall fix the plac which the offense was committed. The court must fix the
of trial within the district with due regard to the place of trial within the district with due regard for the
convenience of the defendant and the witnesses an the convenience of the defendant and the witnesse, "the
prompt administration of justice. prompt administration of justice.

is ' Ace - Ii Stte-tc +r to6 PV_ Ytx~^+o

(Cub ~~~ -V, ¢^ -J0S4) 4 {,#de k *st~it

co As^X Ysrm ie n x/ &e *

Professor Saltzburg approved deleting at any time after thefiling of the indictment or information.

122 Professor Saltzburg recommended this change from the word admission.

123 Professor Saltzburg notes that this rule was adopted before the Supreme Court's decision in Faretta v California, which
recognized the right of self-representation. He urges that the rule be rethought substantively, and he recommends that
self-represented defendants be allowed to attend prqUrl.a.onferences If the Advisory Committee agrees, the rule's last
sentence should be deleted. | c cI '3(
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Rule 19. Rescinded. Rule 19. [Rescinded.1

Rule 20. Transfer From the District for Plea and Rule 20. Transfer Ffr Plea and
Sentence Sentence

(a) Indictment or Information Pending. A defendant (a) Indictment or Information Pending.
arrested, held, or present in a district other than that in
which an indictment or information is pending against (1) Consent to Transfer. A defendant who is
that defendant may state in writing a wish to plead guilty arrested, held, or present in a district other than
or nolo contendere, to waive trial in the district in which the one where an indictment or information is
the indictment or information is pending, and to consent pending may consent to the transfer of the
to disposition of the case in the district in which that proceeding to the transferee district, where the
defendant was arrested, held, or present, subject to the prosecution will continue if:
approval of the United States attorney for each district.
Upon receipt of the defendant's statement and of the (A) the defendant states in writing a wish to
written approval of the United States attorneys, the clerk plead guilty or nolo contendere and to a\
of the court in which the indictment or information is waive trial in the district where the
pending shall transmit the papers in the proceeding or indictment or information is pending,a
certified copies thereof to the clerk of the court for the consents in writing to the court's disposing
district in which the defendant is arrested, held, or of the case in the transferee district, and
present, and the prosecution shall continue in that files the statement in the transferee
district. district124; and

(B) the United States attorneys for both
districts approve the transfer in writing.

(2) Clerk's Duties. After receiving the defendant's
statement and the required approvals,'25 the
clerk where the indictment or information is
pending must send the file, or a certified copy,
to the clerk in the transferee district.

, An, ( 4 _e~t ^ r ' e.,C ho+ O , t s reA - e

he IcQ, c~ C C- ;

124 Adding and files the statement in the transferee district makes this rule parallel to Rule 20(b)(1)(A).

125 The SSC added this introductory language (After receiving the defendant's statement and the required approvals) to
show when the clerk must act. The existing rule says upon receipt.
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(b) Indictment or Information Not Pending. A (b) Complaint Pending (No Indictment or
defendant arrested, held, or present, in a district other Information).
than the district in which a complaint is pending against
that defendant may state in writing a wish to plead guilty (1) Consent to Transfer. A defendant who is
or nolo contendere, to waive venue and trial in the arrested, held, or present in a district other than
district in which the warrant was issued, and to consent the one where a complaint is pending may
to disposition of the case in the district in which that waiA venue and"26 consent to the transfer of
defendant was arrested, held, or present, subject to the the proceeding to the transferee district, where
approval of the United States attorney for each district, the prosecution will continue if:
Upon filing the written waiver of venue in the district in
which the defendant is present, the prosecution may (A) the defendant states in writing a wish to
proceed as if venue were in such district. plead guilty or nolo contendere and to

waive trial in the district where the
I,.~.. C warrant was issued, consents in writing to

l as sre'.o W.ll be ierw41ce,4 the court's disposing of the case in the
I s,- + ± transferee district, and files the statement

C , f -; t , in the transferee district; and
l e~~~g>;"t #ee rtj^A -rrrs _tot

l LJ'r%.ett t (B) the United States attorneys for both
lH~ .5d~~ r< 'et a C V districts approve the transfer in writing.'2 7

(2) Clerk's Duties. After receiving the defendant's
statement and the required approvals, the clerk
where the complaint is pending must send the
file, or a certified copy, to the clerk in the
transferee district. 28

(c) Effect of Not Guilty Plea. If after the proceeding (c) Effect of Not Guilty Plea. If the defendant pleads
has been transferred pursuant to subdivision (a) or (b) of not guilty after the case has been transferred under
this rule the defendant pleads not guilty, the clerk shall Rule 20(a) or (b), the clerk must return the papers to
return the papers to the court in which the prosecution the court where the prosecution began, and that
was commenced, and the proceeding shall be restored to court must restore the proceeding to its docket. The
the docket of that court. The defendant's statement that government cannot use against the defendant the
the defendant wishes to plead guilty or nolo contendere statement that the defendant wished to plead guilty
shall not be used against that defendant. or nolo contendere.

AIo-i t 4 el CZ.+ }5fi-5 3 '-Lk/
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126 Professor Saltzburg recommends deleting this language. Although existing Rule 20(b) refers to waiving venue, Rule
20(a) does not. There seems to be no reason for the lack of parallelism.

127 The SSC added the phrase in writing to make this paragraph parallel with Rule 20(a). Also, Professor Saltzburg says
this language was intended even though not explicitly stated

128 Professor Saltzburg recommended adding this "Clerk's Duties" paragraph to Rule 20(b) and to 20(d) to make them
parallel to Rule 20(a).
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(d) Juveniles. A juvenile (as defined in 18 U.S.C. § (d) Juveniles.
5031) who is arrested, held, or present in a district other
than that in which the juvenile is alleged to have (1) Constto Transfer. Alnm may becommitted an act in violation of a law of the United pro cuted as a juvenile den~tn the
States not punishable by death or life imprisonment may, di rict where the jtwverie is arrested, held, orafter having been advised by counsel and with the resent, if: 'dec - (
approval of the court and the United States attorney for
each district, consent to be proceeded against as a (A) the defendant meets the definition of ajuvenile delinquent in the district in which the juvenile is juvenile under federal law;'29
arrested, held, or present. The consent shall be given in
writing before the court but only after the court has (B) the alleged offense that occurred in theapprised the juvenile of the juvenile's rights, including other district is not punishable by death orthe right to be returned to the district in which the life imprisonment;
juvenile is alleged to have committed the act, and the G V4 ha 1U.4. f l
consequences of such consent. (C) the dlftdnnf iv ntny's

(D) the court has informed the defendant of
A .+ 5 eS / 7 + ; s the defendant's rights - including the right

' t t to , *1._ 4. t k> to be returned to the district where the4.D er al offeisewfe4 occurred-and the
J40., -I eV earP.C.+ e, e r consequences of waiving those rights;

eroc -eeA da p P, -. 0--tl

,.. s ; r o- ; Wt ° < X '(E) thedefendant, afterreceivingthecourt's
4 C information about rights, consents in

Set ,<r 2r.C .' 5b3i a'r$- writingt in the transferee
district, and files the consent in the
transferee district;

(F) the United States attorneys for both
districts approve the transfer in writing;
and

(G) the transferee court enters an order
approving the transfer.

(2) Clerk's Duties. After receiving the defendant's
written consent and the required approvals, the
clerk in the district where the alleged offense
occurred must send the file, or a certified copy,
to the clerk in the transferee district.)3 0

C~~o~f-l'< Bath ;?lw MOC4)d2)J ( l),2.) as_/ dd)Ct) ! O eoe^ C ak'

4,6ll--s 6on e co-,x a . ro() cs f.fows "... m ti C e/ C
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29 The SSC substitutedfederal law for the U S. Code citation because "ju may be defined under statutes other than
18 U.S.C § 5031 if Congress enacts any of the pending bills relating to juvenile offenses.

3' The SSC has added this paragraph on Professor Saltzburg's suggestion.
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Rule 21. Transfer From The District for Trial. Rule 21. Transfer for Trial
(a) For Prejudice in the District. The court upon (a) For Prejudice. Upon the defendant's motion, themotion of the defendant shall transfer the proceeding as court must transfer the proceeding to another diietto that defendant to another district whether or not such if the court is satisfied that so r prejudici ;district is specified in the defendant's motion if the court against the defendant exists in the transferringis satisfied that there exists in the district where the district that the defendant cannot obtain a fair andprosecution is pending so great a prejudice against the impartial trial ;n thie transfcrring ditrct.

defendant that the defendant cannot obtain a fair and i Lere
impartial trial at any place fixed by law for holding court
in that district.

(b) Transfer in Other Cases. For the convenience of (b) For Convenience. Upon efendan n, theparties and witnesses, and in the interest ofjustice, the court may Gifer the proceedin othat
court upon motion of the defendant may transfer the defendant £ aR-to another district or
proceeding as to that defendant or any one or more of the the convenience of the parties and witnesses apd incounts thereof to another district. the interest ofjustice.

(c) Proceedings on Transfer. When a transfer is (c) Proceedings on Transfer. When the co orders aordered the clerk shall transmit to the clerk of the court transfer, the clerk must send to the tra feree districtto which the proceeding is transferred all papers in the anotrtime th cor or thesedproceeding or duplicates thereof and any bail taken, and / ay bail taken. The prosecution wf Cninuethe prosecution shall continue in that district. in the transferee district.

Rue 22. Tmo o(d) Time to File a Motion to Trasfer. A motion toA o)ott t transfer transfer may be made at or buere arraignment or at |L4- -CL : I;e " ._e - cW4 V<xv.rj41,4 any other time+;oser-ib d^the court or these iFat tory Ad ece,+X:-d ' Q u a- rules,'tac ; b e

Rule 22. Time of Motion to Transfer Rule 22. Time to File a M:ion to Transfer"'2
A motion to transfer under these rules may be made at or D ota Gbefore arraignment or at such other time as the court or clf 2 'Z 1 /

these rules may prescribe. b bla

or~ °&5 at y'^O( COAtJy

131 This paragraph is old Rule 22, which the SSC suggests abrogating as a separate rule and including here because it isa subpart of Rule 21 - transfer for trial.

132 This rule has now become Rule 2 1(d). See fn. 130.
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05-21-1999 11:23PM FROM 
TO 912025021755199090 P.02

*M O TO: Members, Subcommittee B;
Criminal Rules Advisory Committee

* F tM: Professor Dave Schlueter, Reporter

Proposed Changes to Rule I1 re Witidrawal of Pleas

DA TE: May 17, 1999

I am attaching some suggested language for addressing the issue of theabi ity of a defendant to withdraw his or her plea. I h4 worked on this issue at thetim the Comlmittee several years ago when the Committee considered whether toam end Rule 1 1 to address the question of when a defedant could withdraw a pleaof J uilty if the judge ultimately rejected a plea agreemeht between the defendantan the government, As the the circulated memos indi4 ate, the issue had arisen asa r sult of (Inited States v. Hyde, 82 F. 3d 3 19 (9th CirI 1996), where the courtind cated that the "plea agreement and the plea are inex tricably bound uptog ether," and that a decision to postpone a decision ot whether to accept theagr ent also postpones a decision to accept the plea! When the Supreme Courtrev Nrsed the Ninth Circuit - leaving intact the current rule - the Committeedecded not to take any action in amending Rule 11 on that point.

Aside from the specific question of whether to say something in the Ruleab ut the Hyde issue, it would seem appropriate to taccle the question ofwit drawal of pleas and set out in one location, what t e practice is or should be.



05-21-1999 11:24AM FROM TO 912025021755199090 P.03

Rule 11. Pleas

(--) WTHDRAWAL OF PLEAS. A defendnt may withdraw a plea of

gu ty or nolo contendre as follows:

(1) Before the court accepts a plea f guilt or a plea of noig

c tendre. the defendant Ma withdraw the plea for an . or no, reason.

(2) After the cout accts a plea of smiity or nolo contendre but

b )re it imposes sentence, the defendant may withdraw the plea if() the court

rei nits a plea agreement between the defendant andt governent, as provided in

e 4) or (it) the defendant can show fair and just reasons for requesting the

wit drawal asprovided in Rule 32(d) If the court has accepted a plea of guilty or

nolD contendre but has deferred a decisipn on whether to accept or reject a plea

a ement, the defeant may request towithdraw th9 plea only on a showing of

fail and just reasons for doing so.

(3) After the court imposes a sentejce the defendant my not

wit a plea of gWlty or nolo contendre. A via may be set aside only on

dirct appeal pr by motion under 28 J.St.C § 2255.

TOTAL P.03
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RESEARCH QUESTIONS POSED BY JUDGE PARKER





UNITED STATES DISTRICT COURT I5r

DISTRICT OF NEW MEXICO v

POST OFFICE BOX 566

JAMES A. PARKER ALBUQUEROUE, NEW MEXICO 87103
JUG

September 11, 1998

John K. Rabiej, Esq.
Chief, Rules Committee Support Office
Administrative Office of the United States Courts
Washington, DC 20544

Re: Research - Criminal Rules I through 17.1 (Titles I through ID

Dear John:

Enclosed is a list of items to be researched in regard to language in Rules 1 through 17.1
(Titles I through IV) of the Criminal Rules.

In many instances, there is a question whether certain language can be substituted for the
existing language of a rule or whether existing language can be deleted or changed . In these
instances, research must be done to determine whether the existing language, that is proposed to be
changed, has been interpreted by a court and whether it appears in a statute or regulation.

Also enclosed is a May 14, 1998 letter to me from Judge Wilson setting forth the results of
his research of certain language appearing in Criminal Rules 1 through 9. Judge Wilson's research
is most valuable and a copy of his May 14, 1998 letter should be provided to Professor Saltzburg.
Many of the subjects researched by Judge Wilson also appear in the enclosed list of language in
Rules 1 through 17.1 that should be researched.

Sincerely,

JAP:dm

cc: Members, Style Subcommittee





Rule 9(c)(2)

1. Can "shall make return thereof' that appears in the first sentence be changed to
"must return it"?

2. Can the words "shall make return thereof' that appear in the third sentence be
changed to "must be brought back"? This would avoid using "return" in a different
sense from the sense of the word "return" that appears elsewhere in Rule 9(c)(2).

3. Is the word "shall" as it appears in the second sentence mandatory ("must") or
predictive ("will")?

4. Can the words "person to whom a summons was delivered for service" that appear
in the third sentence be changed to "person who was to serve a summons"?

5. The last sentence of Rule 9(c)(2) states that an unexecuted warrant or summons on
an indictment or an information "may be delivered by the clerk" to the Marshal.
The last sentence of Rule 4(d)(4) states that an arrest warrant or summons may be
delivered by the "magistrate judge" to the marshal. Is there a reason for this
difference? Can only a magistrate judge deliver an arrest warrant and only a clerk
deliver a warrant or summons issued on an indictment or information?

6. Do the words "duplicate thereof' that appear in the last sentence of Rule 9(c)(2)
modify only "summons" or also "warrant"?

7. Does the last sentence of Rule 9(c)(2) mean that the marshal or other person must
try again to make execution or service?

Rule 10

1. Can "calling on" be changed to "asking" and can "called upon" be changed to
"asked"?

Rule 11(c)

1. Rule 11 (c) has five subparagraphs - (1) through (5) - describing what a judge must
tell a defendant before accepting a plea of guilty. Some of these paragraphs include
more than one subject that must be discussed with the defendant. In fact, there
appear to be twelve different subjects (including a new provision approved by the
Standing Committee for transmission to the Judicial Conference relating to waiving
right to appeal or collaterally attack a sentence). If it can be done without creating
significant problems, Rule I I (c) should have twelve paragraphs, each of which
covers a separate subject. Would such renumbering be problematic? This may
depend on how many times courts have interpreted the current five paragraphs of
Rule 11 (c).

7



Rule 11(d)

1. Can the last sentence be deleted? It apparently resulted from the opinion in
Santobello v. New York 404 U.S. 257, 261-262 (1971). There obviously are
"prior discussions" that lead to every plea agreement. It would seem that the
reference to "promises apart from the plea agreement" in the preceding sentence
addresses the same subject.

Rule 11(f)

1. Is the language "notwithstanding the acceptance of a guilty plea" meaningful and a
necessary part of Rule I (f)?

Rule 12(a)

1. The beginning of the second sentence "All other pleas and demurrers and motions
to quash are abolished" seems obsolete. Can this be deleted?

Rule 12(d)(1)

1. Has the word "government" that appears in Rule 12(d)(1) been interpreted by a
court? Does it mean any government agent or only "the government's attorney"?

Rule 12.2(d)

1. Rule 12.2(d) addresses the failure to give the required notice under Rule 12.2(b)
regarding expert testimony about "mental disease, mental defect or any other mental
condition." However, Rule 12.2(d) says that failure to comply with Rule 12.2(b)
could result in exclusion of expert testimony "on the issue of the defendant's guilt."
Should "guilt" be changed to "mental disease, mental defect, or other mental
condition" in Rule 12.2(d)? Has the word "guilt" that appears in Rule 12.2(d) been
interpreted by a court?

Rule 14

1. The first sentence states that a court may order "an election or separate trials" of
counts. Can "election or" be omitted? Has any court interpreted this language?

2. The last sentence refers to "statements or confessions." Would the word
"statements" include any "confessions" so that "confessions" could be deleted? Has
this language been interpreted by any court?

8



Rule 15(b)

1. The third sentence begins with "The officer having custody of a defendant shall be
notified . . ." Who is responsible for notifying the officer having custody of a
defendant? Has any court explained this?

Rule 16(a)(1)(E)

1. The first sentence says the government must disclose certain information the
government intends to use in "its case in chief." Does this mean the government
need not disclose such information if it intends to use it only in rebuttal? Has any
court interpreted this?

Rule 16(b)(1)(A)

1. Does the language "upon compliance with such request by the government" specify
a time for the defendant to deliver the described items or does it set a condition
precedent? Has any court interpreted this?

Rule 16(c)

1. The phrasing "additional evidence or material" seems unduly repetitive. Can
"evidence or" be deleted? Has any court interpreted this language?

Rule 16(e)

1. Rule 16(e) seems to state the obvious because Rule 12.1 has already provided for
discovery of alibi witnesses. Can Rule 16(e) be omitted?

Rule 17(a)

1. Can the words "person to whom it is directed" that appear in the second sentence be
changed to "recipient"?

Rule 17(b)

1 . Can the words "at any time" be deleted from the first sentence?

2. Is the word "shall" that appears in the first sentence mandatory ("must") or
predictive ("will")?

9



Rule 17(c)

Can the words "person to whom it is directed" that appear in the first sentence be
changed to "recipient"?

Rule 17.1

Does the last sentence mean that a court cannot order a pretrial conference in a case
in which a defendant is not represented by an attorney? Or, does it mean that the
government cannot use any admissions from the conference if the defendant is not
represented by an attorney? Or, does it mean that the requirement of reducing the
admissions to writing and getting them signed does not apply? Or, does it simply
mean that there is no need to obtain an attorney's signature if there is no attorney?

10



UNITED STATES DISTRICT COURT

DISTRICT OF NEW MEXICO

POST OFFICE BOx 566

JAMES A. PARKER ALBUQUERQUE, NEW MEXICO 87103

JUDGE

September 18, 1998

John K. Rabiej, Esq.
Chief Rules Committee Support Office
Administrative Office of the United States Courts
Washington, DC 20544

RE: Research -Rules 18 through 39 (Titles V through VIII)

Dear John:

Enclosed is a list of items to be researched in regard to language in Rules 18 through 39
(Titles V through VIII) of the Criminal Rules. (There are no research projects involving Rules
18 and 19 or Rule 39).

I hope to have the final list of items to be researched in regard to Rules 40 through 60 in
the mail to you next week.

Sinc y,

JAP/cb

cc: Members, Style Subcommittee



Rule 20(d)

Does "the court and the United States Attorney for each district" which appears in
the first sentence mean that the court for each district as well as the United States
Attorney for each district must approve the transfer? In other words, what do the
words "for each district" modify? The second sentence of Rule 20(d) states that the
juvenile must consent in writing "before the court" which apparently refers to the
transferring court and "only after the court has apprised the juvenile of the
juvenile's rights." It would seem that it would be the transferring court which
would apprise the juvenile of the rights. What is the meaning of this language
under Rule 20(d)?

Rule 25(a)

The language "any other judge regularly sitting in or assigned to the court" could be
read to refer to both district judges and magistrate judges. Magistrate judges are
authorized to preside over jury trials in certain misdemeanor cases, but not in felony
cases. Is the language of Rule 25 ambiguous when it states that "any other judge
regularly sitting in or assigned to the court" may finish a trial when the presiding
judge becomes disabled?

2. What are the meanings of a judge "regularly sitting in" and a judge "assigned to"
the court?

Rule 25(a) and (b)

1 . Rule 25(a) is, by its language, limited to substitution of a judge in a case being tried
by a jury. Rule 25(b) seems to apply to both jury trials and non-jury trials. Is this
the way courts have interpreted Rule 25(a) and (b)? If so, what is the reason for
this distinction?

Rule 25(b)

1. Does "verdict" refer only to a jury's verdict? Does "finding of guilt" refer only to a
court's finding in a nonjury trial?

Rule 26.1

1. The first sentence states that a party who intends to raise an issue about foreign law
"shall give reasonable written notice." To whom must the party give notice? Has
any court ever answered that question?



PROFESSOR SALTZBURG's RESPONSES
TO JUDGE PARKER's RESEARCH QUESTIONS





UNITED STATES DISTRICT COURT

DISTRICT OF NEW MEXICO

333 LOMAS N.E., SUITE 760

JAMES A. PARKER ALBUQUERQUE, NEW MEXICO 87102

JUDGE

December 23, 1998

(VIA FACSIMILE TRANSMISSION)

To: John Rabiej, Esq.,
Chief, Rules Committee Support Office

Re: AdditionalResearch -- Criminal Rules 5(a)(1); 6(b)(1); 7(a); 7(c)(2); 31(e);

II(e)(2) and (4); 15(h); and 40(a) (2) (B)

Dear John:

During the meeting in Dallas on December 14 and 15, the Style Subcommittee

identified additional research issues, many of which were discussed by telephone with

Prof. Saltzburg. Although Prof. Saltzburg has already given us his comments by

phone on most of these, the Style Subcommittee would like to have Prof. Saltzburg's
answers and comments in writing to make certain that the Style Subcommittee
understood them correctly and to document them for future use.

Enclosed is a list of the additional research projects.

Sincerely,

A A. PARKER

JAP:dm

enclosures as indicated

cc-w/enc: Members, Style Subcommittee





Rule 5(a)(1)

Can the language "an arrest without a warrant" be changed to "a warrantless

arrest"?

Rule 6(b)(1)

What is the meaning of the last sentence which reads "challenges shall be made

before the administration of the oath to the jurors and shall be tried by the court"?

Does this refer to the oath taken by the petit jurors? How can an unindicted suspect

challenge the prospective grand jury or prospective individual grandjuror who has not

yet been sworn?

Rule 7a

Does the last sentence refer only to an information that charges a misdemeanor

offense? Can a felony information be filed without leave of court?

Rule 7(c)(2) (Also Rule 31(e)!

Does the language "interest or property" mean "interest in property"? Can

"property interest" be substituted in these rules in place of "interest or property"?

Rule 11(e)(2) and (4)

Is there an inconsistency in the language of Rule 1 1 (e)(2) and (4) regarding the

court advising that a defendant may not withdraw a plea made under Rule 11 (e)(l)(B)

- language of Rule 1 1 (e)(2) - and the requirement that the court "afford the defendant

the opportunity to then withdraw the plea" - the language of Rule 1 1 (e)(4) - if the

plea agreement is rejected? Are the Style Subcommittee's proposed changes, that are

intended to resolve inconsistent language, appropriate? Should the Style

Subcommittee recommend to the Criminal Rules Advisory Committee that it address

this concern and the Eighth Circuit ruling in United States v. Harris, 70 F.3d 100 1 (8 th

Cir. 1995) in Committee Notes? (A copy of John Rabiej's memo dated December 16,

1998 about this was sent to Prof. Saltzburg and the members of the Style

Subcommittee).

Rule 11(e)(5)

Can this be moved into Rule 1 1 (e)(2) as a new Rule 1 1 (e)(2)(A) and changed to

read as Judge Wilson proposed?



Rule 11(e)(6)

Can Rule 1 l(e)(6) be replaced by a single sentence stating "The admissibility
or inadmissibility of plea discussions and related statements is governed by Rule 410
of the Federal Rules of Evidence"? If so, should the heading of Rule 1 1 (e)(6) be
changed by inserting at its beginning the words "admissibility and" even though those
words will not appear in the heading of Rule 410 of the Federal Rules of Evidence?
Would this change in Criminal Rule 1 l(e)(6) be one of substance because Rule 410 of
the Federal Rules of Evidence contains the language "or comparable state procedure"
that does not appear in existing Criminal Rule 11 (e)(6)?

Rule 15(eA

Rule 15(e) states that part of a deposition may be used as "substantive"
evidence in certain circumstances. Is omission of the word "substance" in the
proposed revision a substantive change?

Rule 15(h)

What does the language "with the consent of the court" modify - both the
agreement of the parties to take a deposition as well as subsequent use of the
deposition or only use of the deposition? It seems that the parties should be able to
agree to take a deposition without court permission, which would be needed only in
regard to the use of the deposition.

Rule 40(a)(2)(B)

Can "electronic transmission of either" be substituted in place of "facsimile
transmission"?



UNITED STATES DISTRICT COURT

DISTRICT OF NEW MEXICO h
333 LOMAS N.W. SUITE 760 1U

JAMES A PARKER ALBUQUERQUE, NEW MEXICO 87102
JUDGE

January 19, 1999

To: John Rabiej, Esq.,
Chief, Rules Committee Support Office

Re: Additional Research - Criminal Rules 12.3(c); 15(h); 16(b)(2); 17(a)(c); 17(c);
17(g); 17.1; 20(a); 20(b); and 20(d)

Dear John:

During the meeting of the Style Subcommittee on January 7 th and 8th following
conclusion of the Standing Committee meeting, the Style Subcommittee members identified
additional research questions for Professor Saltzburg while agreeing to final edits of Rules 12
through 22. Enclosed is a list of these research projects. If possible, the Style Subcommittee
would like to have Professor Saltzburg's research results in advance of the next Style
Subcommittee meeting on Monday, February 1, 1999, in Washington, D.C.

Since1y

JAP:dw

enclosures as indicated

cc-w/enc: Members, Style Subcommittee





Rule 12.3(c)

The SSC would like to delete from Rule 12.3(c) "or enter such other order as it deems

just under the circumstances." which appears at the end of the first sentence. The parallel

provisions of Rules 12.1(d) and 12.2(d) do not contain this language. The language seems to be

unnecessary and its omission would make Rule 12.3(c) consistent with the language of parallel

provisions in Rules 12.1(d) and 12.2(d). Has any court interpreted this language? Can it be

deleted?

Rule 15(g) [re-lettered as stylized Rule 15(h)1

The SSC proposes dividing Rule 15(g) - which will become stylized Rule 15(h) - into

two sentences:

"The parties may by agreement take a deposition either orally or on written questions.
The parties may use the deposition as the court permits."

This would allow the parties to take a deposition without court permission, but use of the

deposition would be as the court permits. The language of existing Rule 15(g) seems to require

the court "to consent" to both the taking of the deposition and the use of the deposition. Has any

court interpreted existing Rule 15(g)? Would the SSC proposal be a substantive change?

Rule 16(b)(2)

Can Rule 16(b)(2) be shortened to read:

"Except for the scientific or medical reports discoverable under Rule 16(b)(1), a

defendant is not required to disclose any other information."

When considering this Rule, the members of the SSC could not think of anything else a

defendant could be made to disclose. However, the SSC members felt that the Department of

Justice may be concerned about the language being broadened to this extent. Has any court

interpreted Rule 16(b)(2)? Would the SSC proposal be a substantive change?

Rule 17(a) and (c)

Brian Gamer's stylized version refers to the "recipient" of a subpoena. Existing Rules

17 (a) and (c) refer to the "person to whom it is directed." Professor Saltzburg previously had

suggested using "the person subpoenaed." The SSC proposes using the word "witness"

but since Professor Saltburg has already suggested other language, the SSC wanted to know if he

agrees with "witness."



Rule 17(c)

The second sentence of existing Rule 1 7(c)states that a court may quash a subpoena if

compliance would be "unreasonable or oppressive." The SSC suggests deleting "or oppressive"

on the ground that if it is "oppressive" it certainly must be "unreasonable." Has any court

interpreted this language? Can "or oppressive" be deleted?

Rule 17(g)

The SSC suggests changing this to:

"The district court may hold in contempt a witness who, without adequate excuse,

disobeys a subpoena issued by that court or by a magistrate judge of that district."

This language would make it clear that only a district court judge could hold a witness in

contempt. Existing Rule 17 (g) does not specify who may hold a witness in contempt. Does a

magistrate judge have contempt authority? (The SSC assumed that a magistrate judge does not

have contempt authority when the SSC proposed this new language).

Rule 17.1

Professor Saltzburg previously commented on Rule 17.1. However, he had not been

asked whether the introductory language "at any time after the filing of the indictment or

information..." can be deleted as the SSC proposes. Has a court interpreted this introductory

language? Is there any reason it should not be deleted?

Rule 20(a)

Can the language "to waive trial" in existing Rule 20(a) be changed to "to waive venue"?

Rule 20(b)

The last sentence of Rule 20(a) requires the clerk of a transferor court to send the file,

or a certified copy of the file, to the transferee court after the transferor court receives the

consents to transfer. Rule 20(b) contains no similar requirement that the clerk of the transferor

court send anything to the transferee court after the requisite consent to transfer has been given.

Should Rule 20(b) have a provision about the clerk's duties that is parallel to the provision in

Rule 20(a)?



Rule 20(d)

1. Existing Rule 20(d) states that a juvenile may consent to a transfer "with the approval

of the court and the United States attorney for each district ..." Which court must approve the

transfer - the transferor court or the transferee court? Must the court approval be

in writing?

2. Should Rule 20(d) contain a provision about duties of the clerk of the transferor court

that is parallel to the provision about the clerk's duties in Rule 20(a)?





October 23, 1998

MEMORANDUM

TO: JOHN RABILEJ

FOR: JUDGE PARKER, JUDGE DAVIS

RE: STYLE CHANGES

FROM: STEVE SALTZBURG

Rule 11 (c)

1. This subdivision can be broken down into 12 sections without doing harm and

improving the clarity of the language. It makes sense to address maximum penalties even though

the rule does not now do it. I question whether the paragraphs numbered 6, 10, and 11 should

begin with "if." Why not simply eliminate the first clause in 6? It would not change the meaning.

In (10), I would say "the defendant's waiver of the right to trial by the court's acceptance of a

plea of guilty or nolo contendere." I would say in (11) "any false answer given by the defendant

to the court's questions about ... counsel may be used .... "

Rule 11 (d)

1. I think that the last sentence of the subdivision can be deleted, but I would suggest

adding in Rule 11 (e)(2) a sentence saying something like: The court shall inquire into whether the

defendant agreed to the plea agreement as disclosed."

Rule 11 (f)

1. The language "notwithstanding the acceptance of a guilty plea" is unnecessary as a

matter of law, but cannot be deleted without substituting language. The suggested change may be

substantive. As I understand it, the court may permit a defendant to plead guilty and subsequently

make the factual determination. Thus, the language could be changed to "Before entering a

judgment upon a plea of guilty, . . ."

Rule 12 (a)

1. The first sentence can be deleted. It is redundant. I would give serious thought also to

abolishing the entire section that is rewritten as (a)(2). The section on motions in (b) to provide

for motions and to mandate certain motions. I don't think a cross-reference is necessary.



Rule 12 (d)(1)

1. It is unclear whether the "government" is meant to be "attorney for the government,"
and there is little case law on the point, probably because as a matter of practice it is the
prosecutor who makes disclosure. I would abolish this subdivision. It is poorly placed and
wordy. I would simply make the five motions under (b) fall under a new (b)(1) which would
begin: "The following motions must be raised before trial:" Then I would (b)(2) to read: "The
defendant may request the government to disclose its intention to use in its case-in-chief any
evidence discoverable by the defendant under Rule 16 in order to give the defendant an
opportunity to file a motion under (b)(i)(3), and the attorney for the government may disclose its
intention to offer this or any other specified evidence at trial." I do not think it is necessary to do
more. I would use "attorney for the government" generally to refer to who makes disclosure.

Rule 12.2(d)

1. The word "guilt" should be changed to "mental disease, mental defect or other mental
condition of the defendant bearing on the issue of guilt" to be compatible with Rule 12.2 (b). The
defendant is not required by this particular rule to give notice as to intention to offer expert
testimony at sentencing or at a hearing on competency for self-representation or other preliminary
matters.

Rule 14

1. The word election can be omitted. I say this even though there is no judicial
interpretation on the point. The rule now permits the court to allow the party who is prejudiced
to make a choice of which count or counts to proceed upon. Since the court need not permit an
election, the court has the right to choose the order if it desires. I would remove the words
concerning an election. This would not prohibit the court from inquiring from the prejudiced
party the order it would prefer, but it leaves the final decision with the court as the current rule
does.

2. The word statement has been read as being broader the confession, which is not

surprising. I would eliminate confession since there is authority for the proposition that
statements include confessions. Thus, confessions are redundant. Moreover, the Supreme Court
has recognized in the Williamson case that some statements are arguably not "against interest" for
purposes of Rule 804 (b)(3) while others are. The judge must make the determination not only
whether statements run foul of Bruton but also whether they are admissible as declarations against
interest and therefore do not require separate trials. Use of the word statement sends the right
message, which is that all statements of defendants must be disclosed to the court. This is the
law, and elimination of confessions does not change the law.



October 26, 1998

MEMORANDUM

TO: JOHN RABIEJ

FOR: JUDGE PARKER, JUDGE DAVIS

RE: STYLE CHANGES

FROM: STEVE SALTZBURG

Rule 15 (b)

1. Given the paucity of depositions in federal criminal cases, the question of who must

give the notice to the officer who has custody of the defendant is not spelled out in cases. Logic

requires that it be the party seeking the deposition. That party bears the burden of notice under

the rule, and bears the consequences of not giving notice. I suggest, however, that it would make

more sense to put the notice requirement in redrafted (1) in the first sentence so that the party

seeking the deposition must "notify every party and the officer who has custody of a defendant in

writing of the deposition's date and location." You could add in the second sentence that the

notice to a party must state the name and address. Then rewritten (2) could be titled Production

of Defendant in Custody.

Rule 16 (a)(1)(e)

1. The use of the "case-in-chief' language strongly suggests that the disclosure

requirement does not extend to experts who are rebuttal witnesses only. This is what Wright &

Miller conclude, but the cases they cite are not on point. What we know is that by changing the

words from case in chief we are changing the rule. Of course, the government is not permitted to

cheat by holding back witnesses and then offering them when rebuttal is either unnecessary or

impermissible.

Rule 16 (b)(1)(A)

1. The language in the rule sets a condition precedent. There is no time limit, but there is

also nothing to restrict the district court from requiring the government to comply by a specified

date and for the defense to comply by another specified date.

Rule 16 (c)

1. I think both "evidence" and "material" are needed. Some requests are to examine

material which may not be evidence. Other requests are for items intended to be used at trial,

including testimony, which sounds like "evidence" but not "material." Material might be broad



enough to cover everything, but it is a word no usually thought of as encompassing a summary of

expected testimony.

Rule 16 (e)

1. I think that Rule 16 (e) can be deleted. It says nothing more than is in Rule 12.1, and

that rule sets forth a procedure to be followed by both government and defendant.

Rule 17 (a)

1. Changing "each person to whom it is directed" to "recipient" might be little confusing,

because it is not until later in the rule we know who the recipient is. What about changing the

words to "the person subpoenaed." I know that the witness is not bound by the subpoena until it

is served, but the remainder of the rule makes this clear.

Rule 17 (b)

1. The words "at any time" may be deleted. The rule means the same thing with or

without them.

2. The word "shall" in the first line means "must," and the Supreme Court's Compulsory

Process decisions would indicate that this is constitutionally based.

Rule 17 (c)

1. Changing "each person to whom it is directed" to "recipient" still poses the possibility

of confusion, because it is not until (d) in the rule we know who the recipient is. What about

changing the words to "the person subpoenaed."
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December 10, 1998

MEMORANDUM

TO: JOHN RABJIEJ

FOR: JUDGE PARKER, JUDGE DAVIS

RE: STYLE CHANGES

FROM: STEVE SALTZBURG

Rule 4 (a)

1. The magistrate judge, referred to in Rule 3, issues the warrant. The magistrate judge
also issues the summons, but only on request of the attorney for the government.

Rule 4 (d)(4)(C)

1. I would not delete this, because without it a defendant might argue that a new warrant
must be issued.

Rule 7 (f)

1. The rule as written and as redrafted is miserable. My belief is that Judge Wilson's
second suggestions is close to the mark. The intent seems to be: "The government must amend a
bill of particulars upon discovery that it is inaccurate, incomplete or misleading."

Rule 15 (a)(2)

1. I am not certain whether "signed under oath" is the same as subscribed, but I prefer"
signed under oath" because it makes clear what is required.

Rule 16 (d)

1. Since "sufficient showing" must mean the same as "good cause," there is not reason
why the latter cannot be used. It is a more familiar term to judges and lawyers.

Rule 16 (a)(2)

1. The omission of the Jencks Act reference does not change the meaning of the rule.
The Jencks Act is essentially codified in Rule 26. 1. Nothing in Rule 16 purports to cover witness
statements. That subject is left to Rule 26.2.

Rule 17.1



1. The Advisory Committee Note states that the rule was intended to promote pretrial
conferences with counsel. Thus, the intent seems to be not to have such conferences when the
defendant is not represented by counsel. It should be noted that the rule was adopted ini 1966
before the Supreme Court decided Faretta v. California and recognized the right of
self-representation. This is a rule that probably needs to be rethought substantively. It seems to
me that, with standby counsel appointed regularly in self-representation cases, there should be no
bar to pretrial conferences. It also seems like a bad idea to bar a self-represented defendant from
participating in ai pretrial conference that might help explain the proceedings. I also think that the
word "statements" should be used instead of "admissions."

Rules 20 (a) & (b)

1. I think that the absence of the written approval requirement was a drafting error in
(b). It seems clear that the drafters wanted a formal record of the defendant's request and of both
U.S. Attomeys' approval. Similarly, I think that (d) intended that the approval be in writing as
well.

Rule 48 (b)

1. The language "against a defendant who has been held to answer" applies a
defendant who has waived indictment or who need not be indicted. I would suggest deletion of
this subdivision, since the Speedy Trial Act provides more specific guidance. 18 U.S.C.A. 3161.
It might be preferable to say "The court may dismiss an indictment, information, or complaint as a
result of impermissible delay in charging or bringing a defendant to trial."

Rule 49 (c)

1. The change of "notice" to "copy" would not be substantive. Nor would it be
necessary. Notice does not require an original. But, I think copy is, on balance, is a better term.
A party should get a copy of an order.

Rule 49 (e)

1. I see no reason for continuing to list the abrogated section.

Rule 50 (a) & (b)

1. There is no law governing this rule. It's original purpose was to assure that a
defendant received a speedy trial. Subdivision (b) was added when the Speedy Trial Act was
enacted. I think this rule could now be deleted. The Speedy Trial Act provides enforcement
mechanisms.

Rule 51



January 21, 1999

MEMORANDUM

TO: JOHN RABIEJ

FOR: JUDGE PARKER, JUDGE DAVIS

RE: STYLE CHANGES

FROM: STEVE SALTZBURG

Rule 12.3 (c)

1. The issue of whether the language "or enter such other order as it deems just under the
circumstances" is more complicated than it looks. Compare, for example 12.2. It absolutely
forbids an insanity defense under (a) if notice is not given. Thus, the provision excluding
witnesses is a supplement to the exclusion under (a). I believe that you can eliminate the words if
you say that "the court may exclude that party's evidence regarding the public-authority defense."
I think that the word "evidence" is important because it prevents a defendant from failing to give
any notice and then relying on documents to support a defense. The term "evidence" will cover
witnesses as well.

Rule 15 (h)(relettered)

1. There is a good argument that the change proposed in this rule is substantive. At the
current time, I think that Rule 15 requires the consent of the court to take or use a deposition.
While I cannot believe the court is likely to deny permission when the parties agree, it is not
impossible to foresee that a witness will move to quash a subpoena for a deposition. The change
would seem to give the parties a right to take one as long as they agree, even if the court might be
inclined to deny permission if the witness objects. Certainly the two sentences could be changed
to read: "The parties may take and use a deposition as the court permits. The parties may agree
to take a deposition orally or on written questions."

Rule 16 (b)(2)

1. You did not ask the question, but I think that in 16 (a)(2), the rule could begin by
eliminating the opening language and beginning with the words "This rule." The point is that
work product is not required to be produced. At the current time, the rule is internally
contradictory since documents could be "material to the preparation of the defendant's defense"
and also be work product. My understanding is that they do not have to be produced unless
Brady requires their production as a constitutional matter.

2. I don't think the rule as rewritten should refer to "a party," since (b) is confined to the
defendant's discovery. My wording would be "This rule does not require a defendant to disclose



any other information." Why refer back to scientific or medical reports, especially when all expert
summaries are also covered by the rule?

Rule 17(a) and (c)

1. I like "witness," especially since the word also appears in the title of (a). I wish I had
suggested this first.

2. The word "oppressive" is redundant. Any oppressive subpoena must be unreasonable.
The cases indicate that a subpoena may be quashed simply because the court concludes there is
insufficient likelihood that it seeks relevant material. The decisions also suggest that
reasonableness involves an examination of both relevance and burdensomeness.

Rule 17.1

1. The language "at any time. . ." can be deleted. There are no parties until there is a
case. There is no case until there is an indictment.

Rule 20 (a)

1. The change "to waive venue" can be made, but why not eliminate the words "may
waive venue and" so that the rule provides that a defendant may consent to the transfer.

Rule 20 (b)

1. There should be a requirement in (b) regarding transfer of documents. Subdivision
(c) assumes that the documents have been transferred.

Rule 20 (d)

1. This is a badly written rule. The logic of it is as follows. The juvenile is held in a
district other than the one in which he is alleged to have committed an offense. It is the court in
the place the juvenile is held that must advise the juvenile of his/her rights, including the right to
be returned to the place of the offense. Since that court must advise of rights, it is pretty clear
that it is that court which must decide whether to approve a transfer (considering among other
things the juvenile's ability to make a decision). The juvenile must consent in writing. Rule 20 (a)
requires the U.S. Attorneys to consent in writing. Rules 20 (b) and (d) do not so require. I think
this is simply an omission. It seems preferable to require consent of the U.S. Attorneys in writing
throughout the rule. It does not appear that the court must enter a written approval. As a
practical matter, the court will enter some kind of transfer order. Subparagraph (7) could be
changed to cover U.S. Attorneys and to impose a writing requirement, and we could add (8) to
read: "and the court enters an order approving the transfer."

2. The clerk of the transferor court should be required to submit the papers to the
transferee court. There is every reason to do so, and no reason not to treat this like the transfer of

an adult.
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PROFESSOR STITH AND ROGER PAULEY
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U.S. Departzeu of Justice
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May 28, 1999

To: Professor David A. Schlueter

From: Roger A. Pauley RAP
Re: Rule 11

Here are my thoughts on your Rule 1) r~draft and thesuggestion of Judge Sedwick.

1 l(a). Fine except that in (a)(2) The redraft doesn'tincorporate the change agreed upon by Subcopmittee B, namely tohave the introductory clause read 'With thel consent of the courtand the government."

A:so, I probably do little more than display my ignorance, butlcokinq anew at (a) (4) (formerly (a) (1) ), whjat is the purpose ofrequir z.g that a not guilty plea be entererJ if an organization (butnot an individual) fails to appear? Does ijt have something to dowith n on-fugltivity? or is it to allow the case to be advanced tothe po.nt of trial? Under Rule 43, the triaI still cannot proceedunless the defendant is 'initially presenth' unless theorgani.ation's attorney is present. But if the organization -doesn't want to appear, it will instruct its attorney not toappear If the court then wishes to hold sIomeone in contempt, itwould eem more appropriate to target the 9rganization's officersthan t e attorney. I'm not sure what benefit follows from enteringa ng p ea for the non-appearing organization (as opposed to e.g.,issuin an order to show cause why it shouldn't be held in contemptfor Ea ling to appear and rescheduling the appearance proceeding.
I

2 11 (b). "Contendere" in the heading is misspelled. "Stage"in (1) C) is misspelled. In (1) (F) the Sutcommittee agreed on"each harge" rather than 'the charge.' i
I l1 (b) (2), the Subcommittee agreed to "and determine" ratherthan "to determine, an important differende.
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Ix 11 (b) (3, suggest striking "wheth'r a factual basis forthe plea exists" and inserting "that a factal basis for the pleaexists." The reason is the same as that unIerlying theSubco, ittee's change in (b) (2), i.e., the hourt mustn't enterjudgmerkt Until it determines that the plea has a factual basis.

3 11(c). In (1), remoVe the ' sS" frok "gcovernment's
attorn y." Also, in the fourth line of thak paragraph "guilty" ismisspe. led. I

IJ C2) (A) I like the original version (formnerly (e) (5)) whichyou've -reproduced as opposed to the SSC version, but per BobJosetsberg's request am soliciting views fr m AUSAs whether thisprovis on serves any useful purpose.

In (B), the comma after "'cause" should be stricken.

I (4), strike "and sentence" after "j pdgment." I thoughtthis hod been accepted by the Subcommittee though it isn'treflect ed in the latest Rabiej draft (May 27). The judgment is thesentenc e in a criminal case.

I (5), add a sentence at the beginningj to the effect; "The
Court r Lay reject any plea agreement." Otherwise, there's aniruplic tion that a court may not reject an (e) (1) (B) typeagreement. That's not so- If the court finds it not in the publicintere t it can reject it, even though it contains merely areconmi ncdation or request.

4 11 (d) . In the introductory languag- and in (1)"contedaere" is misspelled.

Ir (d) (2) (A), strike ", as provided in (c) (1) (A) or (C)" Asprevio sly indicated, the court may reject ny kind of pleaagreement, and if it does the defendant must be given the chance towithdr w the plea.

II (d) (3), strike "a" before "sentence"'. Also, and moreimporte ntly, I would end the sentence with rcontendere" (which ismisspe led). I would leave in Rule 32 the following: "After thecourt mposes sentence, a plea of guilty org nolo contendere may beset as de only on direct appeal or by motion under 28 V. S.C. §2255."'

5 l1(e). In (e) (4}, strike "attorney WoEr the government" andinsert "government attorney." Judge Sedwickj s suggestion isreleva t here. In my view, the judge describes a real (though veryoccasional) problem, but the recommended soLution is much broaderthan tce problem since it would allow the use for entitlement to anacceptznce of responsibility even where thel defendant didn't go totrial. To address the specific scenario described by the judge,
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the add itional exception could read: "or (i Ii) if the statement
consist s of an offer by the government of a conditional guilty pleawhere relevant at sentencing to a defendant's claim, after a trial,
of entitlement to acceptance of responsibility."

6. 11(gk The Subcommittee adopted the following preferentialVersior (in lieu -of the draft): "'A variance from the require-ments
of this rule is harmless error if it does not affect substantialrights."

TOTAL P.04





MEMORANDUM

To: Criminal Rules Subcommittee RB"

From: Kate Stith

Re: Rule 11

Date: June 8, 1999

There are many stylistic improvements in Dave Schlueter's draft of Rule 11. I continue to
be confused as to several issues, however, as stated below. I also suggest a simplification
of several provisions.

QUESTIONS

11(b)(3) [presentl 11f9)]: Did not we agree at the meeting that "[b]efore entering judgement on
a guilty plea, the court must determine that a factual basis for the plea exists"?

1 1(c)(4) [present ll(e)(3)]: This provides that the court must inform the defendant that if it
accepts the plea, "the disposition stated in the plea agreement will be included in the judgment".
Isn't this only true of an type (C) plea? (Of course, the court may end up accepting the
recommendations of an type (B) plea-but it may not; and it is simply inaccurate to tell the
defendant that if the court accepts a type (B) plea, then the disposition there stated will be in the
judgment.)

11(c)(5) [present ll(e)(2)]: I agree that we should say "The court may reject any plea
agreement." It is highly confusing to state this clearly and separately with respect to (A) and (C)
agreements and only by implication for (B) agreements. I would suggest, however, that this clear
statement of the court's role and powers should come earlier in the Rule.

11(c)(5)(B) [present l l(e)(4)]: What does it mean to advise the defendant with respect to a type
(A) or a type (B) agreement that if the court rejects the agreement, "the court is not bound"? The
issue is whether the government is nonetheless bound. (Note, I do not attempt to answer this
question in my proposal below.)

11(d)(2)(A) [present 1(e) (4)]: I would agree with Roger that the limiting language (specifying
(A) and (C) agreements only) should be deleted.



PROPOSAL

Putting this all together, and just more generally trying to make these provisions in Rule11 flow more clearly, would it make more sense to reword Dave's I1 (c)(3) through I1 (c)(5) intotwo simpler subsections, as follows?

(3) Judicial Consideration of a Plea Agreement. The court may accept or reject any
plea agreement, or may defer a decision until the court has reviewed the presentence
report. [Reformulated former 11(e)(2)]

(A) If the agreement is of the type specified in Rule 1 I(c)(1)(B), the court must
advise the defendant that the defendant has no right to withdraw the plea if the court
accepts the plea agreement but does not follow the recommendation or request. [Former
I1(e)(2)]

(B) If the agreement is of the type specified in I I (c)(1)(C), the court must inform
the defendant that if the court accepts the agreement, the disposition stated in the plea
agreement will be included in the judgment. [Reformulated former 11(e)(3)]

(4) Rejecting a Plea Agreement. If the court rejects a plea agreement [note-any type],
the court must do the following on the record:

(A) inform the parties that the court rejects the plea agreement;

(B) advise the defendant personally in open court-or, for good cause, in
camera-that the court is not bound by the plea agreement and give the defendant an
opportunity to withdraw the plea; and

(C) advise the defendant that if the plea is not withdrawn, the court may dispose of
the case less favorably toward the defendant that the plea agreement contemplated.
[Reformulated for l1(e)(4)].

End
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