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CRIMINAL RULES COMMITTEE

MEETING
October 15 - 16, 2003
Gleneden Beach, Oregon
PRELIMINARY MATTERS
A. Chair’s Remarks, Introductions, and Administrative Announcements
B. Review/Approval of Minutes of April 2003, Meeting in
Santa Barbara, California
C. Status of Criminal Rules: Report of Rules Committee Support

Office.

CRIMINAL RULES UNDER CONSIDERATION

A.

Rule Amendments Approvéd by Standing Committee and Forwarded
to Judicial Conference

1.

2.

Rules Governing § 2254 and § 2255 Proceedings.

Official Forms Accompanying Rules Governing § 2254 and § 2255
Proceedings.

Rule 35; Proposed Amendment re Added Definition of Sentencing.

Proposed Amendments Approved for Publication and Public
Comment

L.

Rule 12.2. Notice Of Insanity Defense; Mental Examination.
Proposed Amendment Regarding Sanction For Defense Failure To
Disclose Information.

Rules 29, 33 And 34; Proposed Amendments Re Rulings By Court
On Motions To Extend Time For Filing Motions Under Those
Rules.

Rule 32, Senteﬁcing; Proposed Amendment Re Allocution Rights
of Victims of Non-Violent and Non-Sexual Abuse Felonies.
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Rule 32.1. Revoking or Modifying Probation or Supervised
Release. Proposed Amendments to Rule Concerning Defendant’s
Right of Allocution.

Rule 59; Proposed New Rule Concerning Rulings By Magistrate
Judges.

Proposed Amendments to Rules Under Active Consideration

L.

Rule 29; Proposed Amendment Regardmg Appeal for Judgments
of Acquittal (Memo).

Rule 32.1. Revoking or Modifying Probation or Supervised
Release; Proposed Amendment to Remove Requirement for
Production of Certified Copies of Judgment. (Memo).

Rule 41. Search Warrants.

a. Tracking-bevice Warrants (Memo).

b. Proposed Amendment to Address Warrants for Electronic
Files (Memo).

Other Proposed Amendents to Rules — Pending and Deferred as
Listed on Criminal Rules Docket:

1.

Rule 4. Proposed Amendment From Magistrate Judge B.
Zimmerman re Clarification of Ability of Judges to Issue Warrants
via Facsimilie Transmission (Referred to Chair and Reporter and
Pending Further Action).

Rule 6. Proposed Amendment from ABA to Permit Counsel to
Accompany Witness to Grand Jury (Referred to Chair and Reporter
and Pending Further Action).

Rule 7(b). Proposed Amendment re Effect of Tardy Indictment,
Proposed by Congressional Constituent (Referred to Chair and
Reporter and Pending Further Action).
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10.

11.

12.

13.

14.

Rule 10. Proposal by Magistrate Judge W. Crigler re Guilty Plea at
Arraignment (Committee Considered , 10/94; Deferred
Indefinitely).

Rule 11, Proposal by Mr. Richard Douglas, Senate Foreign
Relations Committee re Advising Defendant of Collateral
Consequences (Immigration) of Guilty Plea (Referred to Chair and
Reporter and Pending Further Action).

Rule 11. Proposal by Judge David Dowd re Determining Whether
Plea Agreement was Communicated to Defendant (Referred to
Chair and Reporter and Pending Further Action).

Rule 16. Proposal from Judge W. Wilson re Disclosure of
Government Witnesses to Defense (Referred to Chair and Reporter
and Pending Further Action).

Rule 23. Proposal from Mr. Jeremy Bell re Issue of Whether Jury
Trial is Authorized (Referred to Chair and Reporter and Pending
Further Action).

Rule 32(c)(5). Proposal from Mr. Gino Agnello, Clerk of 7th
Circuit re Whether Clerk is Required to File Notice of Appeal
(Referred to Chair and Reporter and Pending Further Action).

Rule 32.1. Decision in October 1997 to Monitor Legislation re
Victims’ Rights (Pending Further Action).

Rule 35. Proposal from ABA to Permit Defendant to Move for
Reduction of Sentence (Referred to Chair and Reporter and
Pending Further Action).

Rule 40. Proposal from Magistrate Judge Collings to Authorize
Magistrate to Set New Conditions on Release (Referred to Chair
and Reporter and Pending Further Action).

Rule 41. Proposal from Judge David Dowd re Recording of Oral
Search Warrant (Committee Deferred Until Study Reveals Need for
Change; Deferred Indefinitely).

Rule 57. Proposal from Standing Committee (12/97) re Uniform
Effective Date for Local Rules (Deferred Indefinitely).
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October 2003

RULES AND PROJECTS PENDING BEFORE CONGRESS, STANDING
COMMITTEE, JUDICIAL CONFERENCE, AND OTHER ADVISORY
COMMITTEES.

A. Status Report on Legislation Affecting Federal Rules of Criminal
Procedure.

B. Other Matters

/

DESIGNATION OF TIMES AND PLACES FOR FUTURE MEETINGS
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ADVISORY COMMITTEE ON CRIMINAL RULES
: October 1, 2003
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Chair:

Honorable Edward E. Carnes

United States Circuit Judge

United States Court of Appeals
United States Courthouse, Suite 500D

~ One Church Street

Montgomery, AL 36104
Members:

Honorable Susan C. Bucklew
United States District Judge
United States District Court
109 United States Courthouse
611 North Florida Avenue
Tampa, FL 33602

Honorable Paul L. Friedman

United States District Judge

United States District Court

6321 E. Barrett Prettyman
United States Courthouse

333 Constitution Avenue, N.W.

Washington, DC 20001-2802

Honorable David G. Trager
United States District Judge
United States District Court
225 Cadman Plaza, East
Room 224 ~
Brooklyn, NY 11201

Honorable Harvey Bartle 111

United States District Judge

United States District Court

16614 James A. Byrne United States
Courthouse

601 Market Street

Philadelphia, PA 19106-1714

September 24, 2003
Projects

Honorable James P. Jones
United States District Judge
United States District Court
180 West Main Street
Abingdon, VA 24210

Honorable Anthony J. Battaglia

United States Magistrate Judge

United States District Court

1145 Edward J. Schwartz United States
Courthouse

940 Front Street

San Diego, CA 92101-8927

Honorable Reta M. Strubhar

Judge

Court of Criminal Appeals of Oklahoma
State Capitol Building, Room 230

2300 North Lincoln Boulevard
Oklahoma City, OK 73105

Professor Nancy J. King
Vanderbilt University Law School
131 21* Avenue South, Room 248
Nashville, TN 37203-1181

Robert B. Fiske, Jr., Esquire
Davis Polk & Wardwell
450 Lexington Avenue
New-York, NY 10017

Donald J. Goldberg, Esquire

Ballard Spahr Andrews & Ingersoll, LLP
1735 Market Street, 51% Floor
Philadelphia, PA 19103-7599

Lucien B. Campbell

Federal Public Defender

Western District of Texas

727 E. Durango Boulevard, B-207
San Antonio, TX 78206-1278
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Assistant Attorney General
Criminal Division (ex officio) L]
|

Honorable Christopher A. Wray
U.S. Department of Justice

950 Pennsylvania Avenue, N.W.
Room 4208

Washington, DC 20530-0001

—

Reporter:

L

Professor David A. Schlueter

St. Mary's University \

School of Law m
One Camino Santa Maria L
San Antonio, TX 78228-8602 7
Liaison Member: »

Honorable Mark R. Kravitz
United States District Judge ‘ o
United States District Court '
Richard C. Lee United States Courthouse
141 Church Street b
New Haven, CT 06510 : .

Advisors and Consultants:

Professor Ira P. Robbins
American University

Washington College of Law : —
4801 Massachusetts Avenue, N.W.

Washington, DC 20016 v

Secretary: L

Peter G. McCabe —
* Secretary, Committee on Rules of B

Practice and Procedure
Washington, DC 20544
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ADVISORY COMMITTEE ON CRIMINAL RULES

Rule 41 Subcommittee
(Open), Chair

Judge Harvey Bartle I1I
Professor Nancy J. King
Lucien B. Campbell, Esquire
DOJ representative

Subcommittee on Grand Jury
Judge Susan C. Bucklew, Chair
Judge Paul L. Friedman

Robert B. Fiske, Jr., Esquire
Donald J. Goldberg, Esquire
DOJ representative

Subcommittee on Habeas Corpus
Judge David G. Trager, Chair
Professor Nancy J. King

Lucien B. Campbell, Esquire

DOJ representative

Professor Ira P. Robbins, Consultant

September 24, 2003
Projects
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JUDICIAL CONFERENCE RULES COMMITTEES

Chairs

Honorable David F. Levi

Chief Judge, United States District Court

United States Courthouse
501 I Street, 14" Floor
Sacramento, CA 95814

Honorable Samuel A. Alito, Jr.
United States Circuit Judge

357 United States Post Office

and Courthouse

50 Walnut Street g
Newark, NJ 07101

Honorable A. Thomas Small
United States Bankruptcy Judge
United States Bankruptcy Court
Post Office Drawer 2747
Raleigh, NC 27602

Honorable Lee H. Rosenthal
United States District Judge
United States District Court

11535 Bob Casey U.S. Courthouse
515 Rusk Avenue

Houston, TX 77002-2698

Honorable Edward E. Carnes

United States Circuit Judge

United States Court of Appeals
United States Courthouse, Suite 500D
One Church Street

Montgomery, AL 36104

Honorable Jerry E. Smith

United States Circuit Judge *
United States Court of Appeals
12621 Bob Casey U.S. Courthouse
515 Rusk Avenue

Houston, TX 77002-2698

September 24, 2003
Projects

Reporters

Prof. Daniel R. Coquillette
Boston College Law School
885 Centre Street

Newton Centre, MA 02159

Prof. Patrick J. Schiltz
University of St. Thomas
School of Law

1000'La Salle Avenue, MSL 400

Minneapolis, MN 55403-2015

Prof. Jeffrey W. Morris
University of Dayton
School of Law

300 College Park

Dayton, OH 45469-2772

Prof. Edward H. Cooper
University of Michigan
Law School

312 Hutchins Hall

Ann Arbor, MI 48109-1215

Prof. David A. Schlueter

St. Mary's University

School of Law

One Camino Santa Maria

San Antonio, TX 78228-8602

Prof. Daniel J. Capra
Fordham University
School of Law -«

140 West 62nd Street
New York, NY 10023
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MINUTES (DRAFT)
of
THE ADVISORY COMMITTEE
on

FEDERAL RULES OF CRIMINAL PROCEDURE

April 28-29, 2003
Santa Barbara, California

The Advisory Committee on the Federal Rules of Criminal Procedure met at
Santa Barbara, California on April 28 and 29, 2003. These minutes reflect the discussion
and actions taken at that meeting.

I CALL TO ORDER & ANNOUNCEMENTS

Judge Carnes, Chair of the Committee, cal]éd the meeting to order at 8:30 a.m. on
Monday, April 27, 2003. The following persons were present for all or a part of the
Committee's meeting:

Hon. Edward E. Camnes, Chair

Hon. John M. Roll

Hon. Susan C. Bucklew

Hon. David G. Trager

Hon. Harvey Bartle II

‘Hon. Tommy E. Miller

Hon. Reta M. Strubhar

Prof. Nancy J. King

Mr. Lucien B. Campbell

Mr. Jonathan Wroblewski, designate of the Asst. Attorney General for the
Criminal Division, Department of Justice -

Prof. David A. Schlueter, Reporter

Also present at the meeting were: Hon. A. Wallace Tashima, member of the
Standing Committee and liaison to the Criminal Rules Committee; Mr. Peter McCabe
and Mr. James Ishida of the Administrative Office of the United States Courts, and Mr.
John Rabiej Chief of the Rules Committee Support Office of the Administrative Office of
the United States Courts.

Judge Carnes noted later in the meeting that Judge Miller’s and Judge Roll’s
terms of appointment would expire in September 2003 and expressed deep appreciation
for their hard work on a number of significant projects in their six years on the
Committee. Judge Carnes pointed out that Judge Tashima’s term on the Standing
Committee would also end in September 2003, and thanked him for his contributions as a
liaison member to the Criminal Rules Committee.
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Advisory Committee on Criminal Rules

II. APPROVAL OF MINUTES

Judge Miller moved that the minutes of the Committee's meeting in Cape

Elizabeth, Maine in September 2002 be approved. The motion was seconded by Judge
Roll and following minor corrections to the Minutes, carried by a unanimous vote.

III. RULES PENDING BEFORE THE CONGRESS

Professor Schlueter informed the Committee that the package of Style
amendments to Rules 1-60, the proposed substantive amendments to Rules 5, 10, 12.2,
12.4, 30, and 35 had become effective on December 1, 2002.

IV.  RULES PUBLISHED FOR PUBLIC COMMENT:

A. Rule 41. Tracking-Device Warrants

Judge Miller informed the Committee that the comment period for the proposed
amendments to Rule 41, regarding tracking-device warrants, and other amendments, had

closed on February 15, 2003, and that the Committee had received written comments
from seven persons or organizations. He added that those comments had been considered

- by the Rule 41 Subcommittee (Judge Miller, chair, Judge Bartle, Prof. King, Mr.

Campbell, and Mr. Jaso), which in turn recommended only minor changes to the rule and
note as published.

The Committee discussed a proposal from the National Assn’ of ~Criminal
Defense Lawyers (NADCL) that the rule contain a cross-reference to Rule 1(c), regarding
the authority of federal judicial officers, other than magistrate judges, to issue search
warrants. The Committee decided not to make the change to the rule. The Committee
did agree with NADCL that the words “has authority” should be inserted in Rule
41(c)(3), and (4) to parallel similar language in Rule 41(c)(1) and (2). The Committee
also considered, but rejected, a proposal from NADCL to completely redraft Rule 41(d) ,
regarding the finding of probable cause.

Mr. Wroblewski stated that the Department of Justice had raised the issue of
whether the proposed rule should contain any reference to the point that some
justification less than probable cause might support issuance of a warrant to install and
use a tracking device. The Committee believed that doing so would be outside the scope
of the amendment and that that issue should be left to the courts for resolution..

Judge Miller noted that Mr. Campbell had proposed several chaI{ges to Rule
41(e)(2)(B) concerning the time to be set for using a tracking device. His suggestion, that
the word “reasonable” be inserted at several places in the rule, was adopted. The
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Advisory Committee on Criminal Rules

Committee rejected a suggestion from NADCL that the rule place a limit of 90 days on
monitoring activity. 4

Following additional discussion concerning the Committee Note, Judge Miller
moved that the proposed amendments to Rule 41 be approved and forwarded to the
Standing Committee for transmittal to the Judicial Conference. Judge Bartle seconded
the motion, which passed with a unanimous vote.

B. Restyled Rules Governing § 2254 and § 2255 Proceedings and Official
Forms Accompanying Rules

Judge Trager, chair of the Habeas Rules Subcommittee, provided a brief overview
of the process of reviewing the public comments the Committee had received on the
proposed amendments to the Rules Governing §§ 2254 and 2255 Proceedings and the
official forms that accompany those rules.

1. Rules Governing § 2254 Proceedings.
Rule 1. Scope of Rules

It was noted that one of the commentators had suggested that Rule 1(b) be
modified to reflect that for a habeas corpus petition not covered by § 2254, the court may
apply some, but all of the rules. Following a brief discussion, Rule 1(b) was mod1f1ed to
reflect that point.

Rule 2. The Petition

Judge Trager noted that the Subcommittee recommended that Rule 2(c)(2) should
read “state the facts” rather than “briefly summarize the facts.” As one commentator
noted, the current language may actually mislead the petitioner and is also redundant.

Also, he noted Rule (2)(c)(5) should be changed to emphasize that any person,
other than the petitioner, who signs the petition must be authorized to do so; the revised
rule now specifically cites § 2242. The Reporter added that the Committee Note has been
amended to reflect that point.

Several members raised the question whether the proposed language in Rule
2(c)(4) would include petitions typed or printed on a computer. Following a brief
discussion the Committee decided to insert the word “printed” in the rule..

Rule 3. Filing the Petition; Inmate Filing

Judge Trager pointed out that The Committee Note has been changed to reflect
that the clerk must file a petition, even in those instances where the necessary filing fee or
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in forma pauperis form is not attached. The Note also includes new language concerning
the equitable tolling of the statute of limitations.

Rule 4. Preliminary Review; Serving the Petition and Order

Judge Trager explained that the Subcommittee recommended that the rule be
modified to reflect the view of some commentators that it is common practice in some
districts for the government to file a pre-answer motion to dismiss. The Committee
agreed with that recommendation and changed the word “pleading” in the rule to
“response.” It also made several minor changes to the Committee Note.

Rule 5. The Answer and the Reply

He pointed out that the Subcommittee recommended that Rule 5(a) be modified to
read that the government is not required to “respond” to the petition unless_the court so
orders; the term “respond” has been suggested because it leaves open the possibility that
the government’s first response (as it is in some districts) is in the form of a pre-answer
motion to dismiss the petition. The Note has been changed to reflect the fact that
although the rule itself does not reflect that particular motion, it is used in some districts
and refers the reader to Rule 4.

Judge Trager also informed the Committee that the proposed rule was potentially
confusing to the extent that it required that the answer address affirmative defenses. That
term, he noted, was a misnomer. Following additional discussion, the Committee agreed

to delete the term from Rule 5(b) and changed the Note; it now reflects that there has .

been a potential substantive change from the current rule, to the extent that the published
rule now requires that the answer address procedural bars and any statute of limitations.
The Note states that the Committee believes the new language reflects current law.

The Committee discussed proposed Rule 5(e) that would provide the petitioner
with: the right to file a response to the respondent’s answer. Judge Miller moved, and
Judge Trager seconded, a motion that the rule remain as published, that is, petitioners
would have the right to reply in all cases. The motion carried by a vote of 5 to 3.

The Note also addresses the use of the term “traverse.” One commentator noted
that that is the term that is commonly used but that it does not appear in the rule itself.

Rule 6. Discovery
Judge Trager pointed out that the Subcommittee had recommended new language
for Rule 6(b), to require that discovery requests be supported by reasons, to assist the
court in deciding what, if any, discovery should take place. The Committee agreed with
the change and amended the Note to reflect the view that it believed that the change made
explicit what has been implicit in current practice. \
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Rule 7. Expanding the Record

Judge Trager noted that the Subcommittee had recommended a minor change to
Rule 7(a) by removing the reference to the “merits” of the petition. One commentator, he
observed, had commented that the court might wish to expand the record for purposes
other than the merits of the case. The Committee agreed to the change and also changed
the rule to reflect that someone other than a party may authenticate the materials.
’ Rule 8. Evidentiary Hearing
Following a brief discussion, the Committee decided to change the Committee
Note to reflect the view that the amendments to Rule 8 were not intended to supercede
the restrictions on evidentiary hearings contained in § 2254(e)(2).

Rule 9. Second or Successive Petitions
Judge Trager pointed out the Subcommittee had recommended that new language
be added to Rule 9 that would require the court to transfer a second or successive petition
to the court of appeals. That practice, he observed, is currently used in several circuits, as
reflected in the Note. Judge Carnes stated that there would certainly be cases that would
not need to be transferred and the proposed rule would potentially impose an unnecessary
burden on the courts of appeal. Judge Trager pointed out that for pro se petitioners, the
proposed tule would expedite the process and insure that they had their day in court.
Ultimately, the Committee voted to delete the new language.
Rule 10. Powers of a Magistrate Judge
Following a brief discussion, the Committee restyled the proposed rule

Rule 11. Applicability of Federal Rules of Civil Procedure

Judge Trager stated that the Subcommittee had no proposed changes to Rule 11.

2. Rules Governing § 2255 Proceedings.
Rule 1. Scope
Judge Trager stated that the Subcommittee had no proposed changes to Rule 1.

Rule 2. The Motion

Judge Tréger stated that the Subcommittee recommended that Rule 2(b)(2) should
read “state the facts” rather than “briefly summarize the facts.” He pointed out that one
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commentator had written that the current language may actually mislead the petitioner
and is also redundant.

Several members raised the question whether the proposed language in Rule
2(b)(4) would include petitions typed or printed on a computer. Following a brief
discussion the Committee decided to insert the word “prmted” in the rule..

Judge Trager also noted Rule 2)b)(5) should be changed to emphasize that any
person, other than the petitioner, who signs the petltlon must be authorized to do so.
Following discussion on whether or not § 2254 covered § 2255qproceed1ngs the
Committee decided not to specifically cross-reference that statute.

Rule 3. Filing the Motion; Inmate Filing

Judge Trager stated that the Subcommittee had recommended a revision to the
Committee Note to reflect that the clerk must file a motion, even in those instances where
the necessary filing fee or in forma pauperis form is not attached. The Note also includes
new language concerning the equitable tolling of the statute of limitations.

Rule 4. Preliminary Review

Judge Trager observed that the Habeas Subcommittee recommended that Rule 4
be changed to reflect the view of some commentators that it is common practice in some
districts for the government to file a pre-answer motion to dismiss the § 2255 motion.
The Committee agreed with that recommendation and changed the word “pleading” in
the rule to “response.” It also made several minor changes to the Committee Note.

Rule 5. The Answer and the Reply

Judge Trager pointed out that the Subcommittee recommended that Rule 5(a) be
modified to read that the government is not required to “respond” to the motion unless
the court so orders; the term “respond” has been suggested because it leaves open the
possibility that the government’s first response (as it is in some districts)'is in the form of
a pre-answer motion to dismiss the motion. The Note has been changed, he stated, to
- reflect the fact that although the rule itself does not reflect that particular motion, it is
used in some districts and refers the reader to Rule 4.

The Committee, had previously discussed the proposed amendment to proposed
Rule 5(¢), of the § 2254 rules that would provide the petitioner with the right to file a
response to the respondent’s answer. That proposal had been approved by a vote of 5 to
3, supra. The Committee agreed that the approach should be applied to Rule 5(d) of the §
2255 rules.
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Finally, he stated that the Subcommittee recommended a change to the Note to
addresses the use of the term “traverse,” a point raised by one of the commentators on the
proposed rule.

Rule 6. Discovery

Judge Trager stated that the Subcommittee had recommended new language for
Rule 6(b), to require that discovery requests be supported by reasons, to assist the court in
deciding what, if any, discovery should take place. The Committee agreed with the
change and amended the Note to reflect the view that it believed that the change made
explicit what has been implicit in current practice.

Rule 7. Expanding the Record
Judge Trager stated that the Habeas Rules Subcommittee had recommended a
minor change to Rule 7(a) by removing the reference to the “merits” of the petition. He
pointed out that one commentator had stated that the court may wish to expand the record
for purposes other than the merits of the case. The Committee agreed to the change and
also changed the rule to reflect that someone other than a party may authenticate the
materials.
Rule 8. Evidentiary Hearing
The Committee made no, changes to Rule 8, as published for public comment.
Rule 9. Second or Successive Petitions
Judge Trager pointed out that the subcommittee has recommended that new
language be added to Rule 9 that would require the court to transfer a second or
successive motion to the court of appeals. That practice is currently used in several
circuits, as reflected in the Note. Applying its decision, supra, regarding Rule 9 of the §
2254 Rules, the Committee decided not to include the recommended language.
Rule 10. Powers of a Magistrate Judge
Following a brief discussion, the Committee restyled the proposed rule

Rule 11. Time to Appeal

Following a brief discussion on whether the rule should include any reference to a -
certificate of appeal, the Committee made no changes to Rule 11.

Rule 12. Applicability of Federal Rules of Civil Procedure and
the Federal Rules of Criminal Procedure
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The Committee made no changes to Rule 12.

3. Official Forms Accompanying the § 2254 and § 2255 Rules

Judge Trager initiated discussion regarding the official forms for the § 2254
proceedings and § 2255 proceedings, by observing that a number of commentators had
addressed the wisdom of including possible grounds for relief in the official forms.
Several members pointed out that listing possible grounds for relief might lead to
petitioners and movants raising a number of nonmeritorius arguments; other members
responded that the list would provide useful guides for petitioners and movants in
framing the issues for the court’s consideration. Following additional discussion, Judge
Bartle moved that the list of possible grounds for relief be deleted from the forms
accompanying the § 2254 Rules. Judge Miller seconded the motion, which carried by a
vote of 6 to 4. Following additional brief discussion, Judge Bartle moved, and Judge
Miller seconded, a motion to delete the list of possible grounds of relief from the § 2255
forms. That motion also passed by a vote of 6 to 4.

Judge Trager moved that the Committee approve the §§ 2254 and 2255 Rules and
the accompanying forms, and forward them to the Standing Committee for transmittal to
the Judicial Conference. Judge Miller seconded the motion, which carried by a
unanimous vote.. ‘

C. Rule 35. Definition of Sentencing

Professor Schlueter pointed out that at the Committee’s Spring 2002 meeting that
the Committee had approved a change to Rule 35 that would have substituted the term
“oral announcement of the sentence” in place of the term “sentencing,” throughout the
rule. He continued by noting that that task had proved cumbersome and that at the
September 2002 meeting, the Committee had agreed to insert a new Rule 35(a) that
would include a definition of sentencing for purposes of Rule 35. He also pointed out
that he had drafted a proposed Note to accompany that new provision.

Following brief discussion, the Committee agreed to designate the new
definitional provision as Rule 35(c) in order to maintain the current numbering within the
rule, in particular Rule 35(b), which is readily identifiable to courts and counsel. The
Committee ultimately approved the rule and voted to forward the amendment to the
Standing Committee with'a recommendation to transmit it to the Judicial Conference.

V. PENDING PROPOSED AMENDMENTS TO RULES

A. Rule 11(b)(1)(A). Use of Defendant’s Statements; Proposal to Clarify
Restyled Language.
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Judge Carnes informed the Committee that Judge Brock Hornby had written to
the Committee, suggesting that restyled Rule 11 now contained an ambiguity. In his
view, as rewritten, Rule 11(b)(1)(A) seems to require that the judge need only advise a
defendant of the consequences of making a false statement under oath, if the defendant is
entering a guilty plea to a charge involving perjury or false statement. The Committee
discussed the issue and concluded that no corrective action was required.

B. Rule 11. Proposal to Require Judge to Address Defendant re
Collateral Consequences of Plea.#*

Judge Friedman, participating by telephone, recommended that the Committee
consider an amendment to Rule 11 that would require the court to inform an alien who is
pleading guilty of the possible collateral consequences that might result, i.e., deportation.
Judge Friedman pointed out the suggestion had originated in a memo prepared by Mr.
Roger Pauley, after he had left the Committee. The Reporter pointed out that the
Committee had considered, and rejected a similar proposal in 1992. Judge Trager
responded that since 1992, there had been a change in the law, to the effect that currently,
a finding of guilt for an aggravated felony results in mandatory deportation. Judge
Tashima added that offenses other than an aggravated felony may serve as grounds for
deportation, but that requiring the advice could ;prove to be a slippery slope. Professor
King noted that she was aware of cases where defendants had alleged ineffective
assistance of counsel where the defendant had not been informed by counsel of the
possibility of deportation if he or she entered a plea of guilty to an aggravated felony.

Mr. Campbell expressed the view that the general advice regarding possible
consequences would be sufficient and Judge. Roll observed that the area of immigration
statutes and regulations was a highly technical area and that it would be dangerous to
require judges to give any specific warning about possible deportation.

Mr. Wroblewski pointed out the possible legal implications of amending Rule 11
to require the waming and noted that the ABA is studying the issue of collateral
consequences.. Judge Miller added that if the proposal were adopted, that there might be
other areas where a warning about collateral consequences would be required, e.g., tax
consequences, civil liability, etc. Judge Trager believed that no amendment was
required; judges could give the advice, without being required to do so.

Following additional comments, Judge Trager moved, and Mr. Campbell
seconded, a motion to table the proposal. That motion failed by a vote of 5-6. Judge Roll
then moved that Rule 11 not be amended to include a warning requirement concerning
collateral consequences vis a vis, immigration issues. Judge Miller seconded the motion,
which carried by a vote of 6-3-1.

C. Rule 12.2. Notice of Insanity Defense; Mental Examination and
. Sanctions for Failure to Disclose.
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The Reporter noted that Mr. Pauley had written to the Committee in July 2001
suggesting that the revised Rule 12.2, currently pending before the Supreme Court, was
missing a sanction provision for those cases where the defense fails to disclose the results
of a mental examination conducted by the defense expert. The issue. had been discussed
briefly at the April 2002 meeting and again at the September 2002 meeting. At that
meeting Judge Cames had appointed a. -subcommittee, consisting of Mr. Campbell and
Mr. Jaso to consider language for the amendment.

Using language submitted by that ‘Sﬁbcommittee, the Reporter presented the
proposed language and suggested Committee Note.

. Several members suggested rewriting the last paragraph of the Committee Note to
recognize that the court’s sanction should be proportional to counsel’s failure to disclose.
Following additional discussion, Mr. Campbell moved that the Committee approve the
proposed amendment and submit it to the Standing Committee with a recommiendation to

publish the rule for public comment. Judge Roll seconded the motion, which carried with

a unanimous vote

D. Rules 29, 33, 34, and 45; Proposed Amendments re Rulings by Court
and Setting Times for Filing Motions.
\

Judge Carnes reviewed briefly the Committee’s consideration of amendments to
Rules 29, 33, 34, and 45, proposed by Judge Friedman, who participated by telephone.
He noted that under the rules, the court was required to rule on any motion for an
extension of time, within the seven-day period specified for filing the underlying motion.
- Failure to do so, deprived the court of the jurisdiction to consider an underlying motion,
filed after the seven-day period. Those proposals, said Judge Carnes, had been under
consideration for several years and that the Reporter had drafted language to make the
necessary changes. Judge Friedman urged the Committee to make the amendment and
endorsed the language suggested by the Reporter.

Following additional brief discussion, the Judge Miller moved that the Committee
approve the proposed language and forward the amendments to the Standing Committee
with a recommendation to publish them for public comment. Professor King seconded
the motion, which carried by a vote of § to 2.

E. Rule 29; Proposed Amendment Regarding Appeal for Judgments of
Acquittal.

Judge Carnes informed the Committee that the Department of Justice had
submitted a lengthy memo regarding a proposed change to Rule 29, that would preserve
the government’s right to appeal an adverse ruling on a motion for a judgment of
acquittal. Mr. Wroblewski explained that under the current rule permits the judge to
reserve ruling on a motion for a judgment of acquittal until after the jury has returned a
verdict. Rulings made before a verdict cannot be appealed by the government, no matter
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how erroneous. In his view, the Department’s proposal would correct an anomaly in the
Rules, that is, the ability of a court to grant an unappealable judgment of acquittal. He
offered several examples of cases in which the court had granted a motion after jeopardy
has attached, but before the jury returned a verdict, and where the reasons given by the
courts to support granting the motion were unsupportable. He noted that the proposal
was controversial and believed that it was important to published a proposed amendment
and obtain public comment.

Judge Carnes noted the gravity of the jproposed amendment and recognized
examples where the district court may have abused its discretion. But he questioned
whether an amendment to Rule 29 was the only remedy available to correct those
possible abuses. Judge Trager noted that he supported the proposal. Professor King
observed that there were weighty policy considerations involved in any decision to
expand the government’s right to appeal.

Judge Miller recommended that the matter be deferred to a later meeting and that
it would be helpful to obtain additional data on the scope of the problem. The Committee
discussed the possibility of calling upon the Federal Judicial Center to study the issue.

Judge Roll added that it would be helpful to address related issues, for example,
the issue of lesser-included offenses or multiple-count cases, and also to examine those
cases where is clear that there may be obviously flawed cases where the court does not
wish to put the jury through the motions of deliberating to a verdict.

Finally, several members observed that after the jury returns a guilty verdict in a
high-profile case, the judge may face additional political pressure not to grant the motion.

F. Rule 32, Sentencing; Proposed Amendment re Allocution Rights of
Victims of Non-violent and Non-sexual Abuse Felonies.

Judge Carnes pointed out that at its September 2002, meeting the Committee had
agreed to amend Rule 32 to provide for allocution for victims of non-violent and non-
sexual abuse felonies. The Reporter explained that based upon those discussions he had
drafted proposed language for the amendment, including a provision that would provide
that a court’s- decision regarding allocution would not be reviewable, based upon
concerns raised at the September meeting.

Several members expressed concern over the advisability of including a
nonreviewability provision in the rules. Others observed that there was some authority
for the view that victims did not have standing to appeal a court’s decision denying them
the ability to address the court. Following additional discussion, Judge Miller moved and
Judge Bartle seconded, a motion to delete the nonreviewability provision. That motion
carried by a vote of 9-0-1.
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The Reporter also explained that the draft amendment did not make any specific
provision for hearing from representatives of victims of non-violent or non-sexual abuse
felonies, on the view that the policy reasons for permitting statements by third persons
did not seem as compelling, for what would usually be con51dered ‘economic” crimes.
Judge Roll agreed and stated that he would be opposed to an amendment extending the
allocution right to third persons. Judge Bartle observed that in any event, the court could
decide to hear from third persons, $peaking on behalf of a victim.

Judge Miller moved that the Committee approve the amendment and forward it to
the Standing Committee with a recommendation that it be published for public comment.
Judge Bartle seconded the motion, which carried by a vote of 7-2-1.

G. Rule 32.1. Revoking Or Modlfymg Probation Or Supervised Release.
Proposed Amendments To Rule Concerning Defendant’s nght Of
Allocution.

The Reporter briefly reminded the Committee that in 2002, Judge had provided
the Committee with a copy of United States v. Frazier, 283 F.3d 1242 (11™ Cir. 2002),
where the court observed that there is no explicit provision in Rule 32.1 for the
defendant’s right to allocution; he pointed out that the court had recommended that the
Advisory Committee mlght wish to address that issue. At the April 2002 meeting, the
Committee had voted'to amend Rule 32.1 and that in response to that vote, the Reporter
had drafted proposed language that would add a new Paragraph (E) in Subdivision
(b)(2). He added that although the Committee had addressed only the question of
allocution rights at revocation hearings, a similar provision might be appropriate at
proceedings to modify a sentence. The Committee had agreed with that view and asked
the Reporter to consider the issue and prepare an additional draft amendment. He noted
that he had done so. . ‘

Following a brief discussion of the draft, Judge Miller moved that the Committee
approve the proposed amendment to Rule 32.1 and forward it to the Standing Committee

with a recommendation that it be published for public comment. Judge Roll seconded the

motion, which carried by a unanimous vote.

H. Rule 32.1. Revoking Or Modifying Probation Or Supervised Release;
Proposed Amendment To Remove Requirement For Production Of
Certified Copies Of Judgment..

Judge Carnes noted that Magistrate Judge Sanderson had recommended that Rule
32.1 be amended to remove the requirement that the government provided certified
copies of the judgment. Judge Miller observed that Rule 5 did not contain that
requirement and that the language in Rule 32.1 was probably a carry-over from the
attempt to move parts of former Rule 40 to Rules 5 and 32.1. He noted that some
deficiencies in Rule 40 continue to surface and recommended deferring the
recommendation to see if other problems with the restyled rules surface. He offered to
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poll other magistrate judges to see if this is a problem, and if there are other problems that
should be addressed.

| Rule 59; Proposed New Rule Concerning Rulings by Magistrate

Judge Miller provided a brief history of the proposed new rule that would address
the issue of review of magistrate judge decisions: Judge Tashima had originally proposed
that the Committee consider adding a new rule to the Rules of Criminal Procedure that
would parallel Rule of Civil Procedure 72(a). The issue had been raised in United States
v. Abonce-Barerra, 257 F.3d 959, 969 (9" Cir. 2001). At its April 2002 meeting, the
Committee had voted consider the issue further and at its September 2002 meeting he had
Judge Roll had presented language for the Committee’s consideration, which would have
been in the form of an amendment to Rule 12. Following discussion at that meeting the
subcommittee had amended the proposal to include reference to magistrate judges taking
guilty pleas. After that September meeting, he had consulted the Magistrate Judges
Committee to solicit their views on the proRoéed amendment.

After further consideration, the subcommittee now recommended that any -

- proposed rule not include reference to guilty pleas. First, he noted, the Magistrate

Judges’ Committee was opposed to any reference in the rule to taking guilty pleas. And
second, the Ninth Circuit had granted en banc review in United States v. Reyna-Tapia,
294 F.3d 1192 (9th Cir.), vacated by 315 F.3d 1107 (9th Cir. 2002), the case that had
provided the impetus for including reference to guilty pleas in the proposed rule.

Judge Miller also explained that the subcommittee had redrafted the rule as a new
Rule 59.

In considering the proposed language, several members noted that there was no
provision for appealing a magistrate judge’s oral orders. Additional language addressing
that point was discussed and added to the draft.

Following a brief discussion concerning the differences between “nondispositive”
and “dispositive” matters, Judge Trager moved that the Committee approve the new Rule
59 and forward it to the Standing Committee with a recommendation that it be published
for public comment. Judge Roll seconded the motion, which carried by a vote of 8 to 1.

VI. OTHER RULES AND PROJECTS PENDING BEFORE
ADVISORY COMMITTEES, STANDING COMMITTEE
AND JUDICIAL CONFERENCE

A. Status Report on Legislation Affecting the Federal Rules of Criminal
Procedure

1. Rule 6. Grand Jury
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Mr. Rabiej reported that as the restyled Criminal Rules were going into effect in

December 2002, Congress had further amended Rule 6, based upon the former version of -

the rule. The amendment permits the government to share grand jury information with
foreign governments in terrorism cases. He noted that he, the Reporter, Judge Carnes,
and the Department of Justice had prepared conforming language to remedy the conflict
in the language, to date Congress had not made the change. Thus, there is a potential
conflict between the rule that went into effect on December 1, 2002, and the subsequent
legislative amendment.

2. Congressional Consideration of an Amendment to Rule 46.

, Mr. Rabiej briefly reported that Congress had considered an amendment to Rule
46, urged by bail bondsmen that would: potentially limit the ability of judges to send
conditions for release, other than for failure to appear in court. Mr. Rabiej added that the
bail bondsmen were concerned that if left intact, Rule 46 might serve as the basis for
similar treatment in state practice. Judge Carnes indicated that he had testified on the
matter and presented additional statistical data supporting the current version of the rule.

VII. DESIGNATION OF TIME AND PLACE OF NEXT MEETING

’The Committee tentatively égreed to hold its next meeting in October 2003, in
Oregon, depending on availability of accommodations.

'Respectfully submitted

David A. Schlueter
Professor of Law
Reporter, Criminal Rules Committee
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES

August 15,2003
TO THE BENCH, BAR, AND PUBLIC:
Proposed Rules and Official Forms Amendments

The Judicial Conference Advisory Committees on the Appellate, Bankruptcy, Civil, and
Criminal Rules have proposed amendments to federal rules and forms and requested that the
proposals be circulated to the bench, bar, and public for comment. The proposed amendments
are posted on the Internet at <http://www.uscourts.gov/rules>. ~

Opportunity for Public Comment

Please provide any comments and suggestions on the proposed amendments whether
favorable, adverse, or otherwise as soon as possible. The comment deadline is February 16,
2004. Please send all correspondence to: Secretary of the Committee on Rules of Practice and
Procedure, Administrative Office of the United States Courts, Washington, D.C. 20544.
Comments may also be sent electronically via the Internet to http://www.uscourts.gov/rules.

The Advisory Committees will hold public heanngs on the proposed amendments to the
rules and forms on the following dates:

January 9, 2004 Houston, Texas Civil Rules
January 20, 2004 Los  Angeles, California Appellate Rules
January 23, 2004 Atlanta, Georgia Criminal Rules
January 26, 2004 Washington, D.C. Appellate Rules
January 30, 2004 Washington, D.C. Bankruptcy Rules

If you wish to testify you must contact the Committee Secretary at the above address at least 30

- days before the hearing. The Advisory Committees will review all timely comments. All

comments are made part of the official record and are available to the public.

After the public comment period, the Advisory Committees will decide whether to submit
the proposed amendments to the Standing Committee on Rules of Practice and Procedure. At
present, the Standing Committee has not approved these proposed amendments, except to
authorize their publication for comment. The proposed amendments have not been submitted to
nor considered by the Judicial Conference or the Supreme Court.

Anthony J. Scirica Peter G. McCabe
Chair Secretary
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E COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
. OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
E WASHINGTON, D.C. 20544
=

ANTHONY J. SCIRICA CHAIRS OF ADVISORY COMMITTEES
CHAIR
SAMUEL A. ALITO, JR.
boor! PETER G. McCABE APPELLATE RULES
SECRETARY
- A. THOMAS SMALL
n f . BANKRUPTCY RULES
-
DAVID F. LEVI
CIVILRULES
] ‘

‘ EDWARD E. CARNES
— CRIMINAL RULES
— g - JERRY E. SMITH

‘ EVIDENCE RULES
-]

TO: Hon. Anthony J. Scirica, Chair
™ : Standing Committee on Rules of Practice
- and Procedure
»'”7; FROM: " Ed Carnes, Chair
- Advisory Committee on Federal Rules of
Criminal Procedure
L SUBJECT: Report of the Advisory Committee on Criminal
. Rules
E L DATE: May 15, 2003

L. Introduction.

The Advisory Committee on the Rules of Criminal
Procedure met on April 28-29, 2003, in Santa Barbara, California
and took action on proposed amendments to the Rules of Criminal

E ' Procedure.
- ‘ % % ok k ok ) K
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Report of the Advisory Committee on Criminal Rules ~

Page 2

L Action Items—Summary and Recommendations.

% K k% %

Second, the Committee has considered and recommended
.amendments to the following Rules:

Rule 12.2. Notice of Insanity Defense; Mental
Examination; Sanction for Failing to Disclose.

Rules 29, 33, 34 & 45. Regarding Ruling by Judge on
Motions to Extend Time for Filing Motions Under
Those Rules.

Rule 32. Sentencing; Regarding Victim Allocution.
Rule 32.1. Revoking or Modifying Probation or
Supervised Release; Regarding Allocution by
Defendant.

New Rule 59. Review of Rulings by Magistrate
Judges. '

The Committee recommends that those rules be published
for public comment.

k ok ok ok ok

IV. Action Items;Recommendation to Publish
Amendments to Rules.

A.

ACTION ITEM—Rule 12.2. Notice of Insanity
Defense; Mental Examination and Sanctions for
Failure to Disclose. '

For the last year the Committee has considered a proposal
to amend Rule 12.2 to fill a perceived gap. Although the rule
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contains a sanctions provision for failing to comply with the
requirements of the rule, there is no provision stating possible
sanctions if the defendant does not comply with Rule 12.2(c)(3),
which requires the defendant to disclose to the government the
results and reports of the defendant’s expert examination.
\

The Committee has unanimously proposed an amendment
to Rule 12.2(d) to address that issue and requests that the rule be
published for public comment.

% % % ok ok

B. ACTION ITEM—Rules 29, 33, 34, and 45;
Proposed Amendments re Rulings by Court and
Setting Times for Filing Motions.

In Rules 29, 33, and 34 the court is required to rule on any
motion for an extension of time, within the seven-day period

'speciﬁed for filing the underlying motion. Failure to do so deprives

the court of the jurisdiction to consider an underlying motion, filed
after the seven-day period. See United States v. Smith, 331 U.S.
469, 473-474 (1947) (rejecting argument that trial court had power
to grant new trial on its own motion after expiration of time in
Rule 33); United States v. Marquez, 291 F.3d 23, 27-28 (D.C. Cir.
2002) (citing language of Rule 33, and holding that “district court
forfeited the power to act when it failed to fix a time for filing a
motion for new trial within seven days of the verdict”). Thus, if a
defendant files a request for an extension of time to file a motion
for a judgment of acquittal within the seven-day period, the judge
must rule on that motion or request within the same seven-day
period. If for some reason the court does not act on the request
within the seven days, the court lacks jurisdiction to act on the
underlying substantive motion.

92
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Parallel amendments have been proposed for Rules 29, 33,
and 34 and a conforming change has been proposed for Rule 45.
The defendant would still be required to file motions under those
rules within the spemﬁed seven-day period unless the time is
extended. And the defendant would still be required to file within
that seven-day period any request for extension. The change is that
the court would not be required to act on that motion within the
same seven-day period on the request for the extension.’

The Rule and Committee Note . . . was approved by an 8 to
2 vote of the Committee . . ..

C. ACTION ITEM—Rule 32, Sentencing’;> Proposed
Amendment re Allocution Rights of Victims of
Non-violent and Non-sexual Abuse Felonies.

Currently, Rule 32(i)(4) provides for allocution at
sentencing by victims of violent crimes and sexual abuse.
Although there is no prbviSion in the current rule for victim
allocution for other felonies, the Committee understands that many
courts nonetheless consider statements from victims of felonies
that do not involve violence or sexual abuse.

At its September 2002 meeting, the Committee decided to _

amend Rule 32 to provide for allocution for victims of non-violent
and non-sexual abuse felonies. At its April 2003 meeting, the
Committee continued its discussion of the proposed amendment
and voted by a margin of 7 to 2, with one abstention, to
recommend that the proposed amendment be published for
comment.

~
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- The Committee considered but rejected a provision that
would provide that a court’s decision regarding allocution in this
type of case would not be reviewable. In rejecting that provision,
the Committee considered the fact ‘that there is already some
authority for the view that victims do 6t have standing to appeal a
court’s decision denying them the ability to address the court.

The proposed .amendment does not make any specific
provision for hearing from representatives of victims of non-
violent or non-sexual abuse felonies, because the Committee
believes that the policy reasons for permitting statements by third
persons are not.as compelling in cases involving “economic”
crimes. In any event, the rule does not prohibit the court from
considering statements from third persons, speaking on behalf of
victims.

* ok ok ok

D. ACTION ITEM—Rule 32.1. Revoking Or
Modifying Probation Or Supervised Release.
Proposed Amendments To Rule Concerning
Defendant’s Right Of Allocution.

In United States v. Frazier, 283 F.3d 1242 (11® Cir. 2002),
the court observed that there is no explicit provision in Rule 32.1
giving the defendant a right to allocution; it suggested that the
Advisory Committee might wish to address that matter. At the
Committee’s April 2002 meeting, it voted to amend Rule 32.1 to
address allocution rights at revocation hearings; at its September
2002 meeting, the Committee decided to consider a further
amendment to the rule that would include a similar allocution
provision in proceedings to modify a sentence.
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The Committee unanimously approved the proposed
amendment to Rule 32.1 and recommends that the Standing
Committee approve the amendments for publication.

% k% k%
N

E. ACTION ITEM—Rule 59; Proposed New Rule
Concerning Rulings by a Magistrate Judge

- In response to a decision by the Ninth Circuit in United
States v. Abonce-Barerra, 257 F.3d 959, 969 (9% Cir. 2001), the
Committee has considered an amendment to the Rules of Criminal

'Procedure that would parallel Federal Rule of Civil Procedure 72,

which addresses procedures for appealing decisions by maglstrate
judges.

At its April 2002 meeting, the Committee voted to consider
the issue further and at its September 2002 meeting the Committee
adopted a draft rule that would have included not only procedures
for appealing a magistrate judge’s decision but would also have
addressed the ability of a magistrate judge to take a guilty plea.
That provision was dropped, however, due to two developments.
First, the Magistrate Judges’ Committee was opposed to any
reference in the rule to taking guilty pleas. And second, the Ninth
Circuit had granted en banc review in United States v. Reyna-
Tapia, 294 F.3d 1192 (%th Cir.), vacated by 315 F.3d 1107 (9th
Cir. 2002), the case that had provided the impetus for including
reference to guilty pleas in the proposed rule. [Following the
meeting, the Committee learned the court had decided that a
magistrate judge could hear Rule 11 plea colloquies, for findings
and recommendations and that the district court was not required to
conduct a de novo review unless one of the parties objected.]
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The current draft, approved by a vote of 8 to 1 would be
new Rule 59 and it would address only the issue of appealing a
magistrate judge’s orders, both for dispositive and nondispositive
matters. '

%k % %k %k k
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PROPOSED AMENDMENTS TO THE FEDERAL
RULES OF CRIMINAL PROCEDURE"

Rule 12.2. Notice of an Insanity Defense; /‘ Mental
Examination

* 3k %k k%

(d) Failure to Comply.

(1) __Failure to- Give Notice or to Submit to

Examination. H-—the—defendant—fails—to—give
. ] Jored ; Rul

122(e)-—the The court may éxclude any expert
evidence from the defendant on the issue of the
defendant’s mental disease, mental defect, or any
other mental condition bearing on the
defendant’s guilt or the issue of punishment in a
capital case- if the defendant fails to:

(A) give notice under Rule 12.2(b): or

“New material is underlined; matter to be omitted is lined through.
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“any expert evidence” for failure to give notice or failure to submit .

FEDERAL RULES OF CRIMINAL PROCEDURE
(B) submit to _an examination when ordered

under Rule 12.2(c).

7

(2) Failure to Disclose. The court may exclude any

expert evidence for which the defendant has

failed to comply with the disclosure requirement

of Rule 12.2(c)(3).

* %k ¥ %k 3k

COMMITTEE NOTE

The amendment to Rule 12.2(d) fills a gap created in the
2002 amendments to the rule. The substantively amended rule that
took effect December 1, 2002, permits a sanction of exclusion of

to an examination, but provides no sanction for failure to disclose

reports.

specific issue.

The proposed amendment is designed to address that

Rule 12.2(d)(1) is a slightly restructured version of current
Rule 12.2(d). Rule 12.2(d)(2) is new and permits the court to
exclude any expert evidence for failure to comply with the
disclosure requirement in Rule 12.2(c)(3). The sanction is intended
to apply only to the evidence related to the matters addressed in the
report that the defense failed to disclose.
sanction for the two violations listed in Rule 12.2(d)(1)—which
can substantially affect the entire hearing—the Committee
believed that it would be overbroad to expressly authorize
exclusion of “any” expert evidence, even evidence unrelated to the
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results and reports that were not disclosed as required in Rule
12.2(c)(3).

As with sanctions for violating other parts of the rule, the
amendment entrusts to the court the discretion to fashion an
appropriate sanction proportional to the failure to disclose the
results and reports of the defendant’s expert examination. See
Taylor v. lllinois, 484 U.S. 400, 414 n. 19 (1988) (court should
consider “the effectiveness of less severe sanctions, the impact of
preclusion on the evidence at trial and the outcome of the case, the
extent of prosecutorial surprise or prejudice, and whether the

violation was willful”), citing Fendler v. Goldsmith, 728 F.2d 1181
(9th Cir. 1983).

Rule 29. Motion for a Judgment of Acquittal
* % ok ok
() After Jury ’Verdicf or Discharge.
(1) Time for a Motion. A defendant may move for

a judgment of acquittal, or rénew such a motion,
within 7 days after a guilty verdict or after the
court discharges the jury, whichever is later. o
day-period:

¥k ¥ ko
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. COMMITTEE NOTE

Rule 29(c) has been amended to remove the requirement
that the court must act within seven days after a guilty verdict or
after the court discharges the jury, if it sets another time for filing a
motion for a judgment of acquittal. This amendment parallels
similar changes to Rules 33 and 34. ‘Further, a conforming
amendment has been made to Rule 45(b)(2).

Currently, Rule 29(c) requires the defendant to move for a
judgment of acquittal within seven days of the guilty verdict, or
after the court discharges the jury, whichever occurs later, or some
other time set by -the court in an order issued within that same
seven-day period. Similar provisions exist in Rules 33 and 34.
Courts have held that the seven-day rule is jurisdictional. Thus, if a
defendant files a request for an extension of time to file a motion
for a judgment of acquittal within-the seven-day period, the court
must rule on that motion or request within the same seven-day
period. If for some reason the court does not rule on the request
within the seven days, it loses jurisdiction to act on the underlying
substantive motion. See, e.g., United States v. Smith, 331 U.S.
469, 473-474 (1947) (rejecting argument that trial court had power
to grant new trial on its own motion after expiration of time in
Rule 33); United States v. Marquez, 291 F.3d.23, 27-28 (D.C. Cir.
2002) (citing language of Rule 33, and holding that “district court
forfeited the power to act when it failed to fix a time for filing a
motion for new trial within seven days of the verdict™).

Assuming that the current rule was intended to promote
finality, there is nothing to prevent the court from granting the
defendant a significant extension of time, so long as it does so
within the seven-day period. Thus, the Committee believed that
the rule should be amended to be consistent with all of the other
timing requirements in the rules, which do not force the court to
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FEDERAL RULES OF CRIMINAL PROCEDURE 5

act on a motion to extend the time for filing within a particular
period of time or lose jurisdiction to do so.

Accordingly, the amendment deletes the language
regarding the court’s acting within seven days to set the time for
filing. Read in conjunction with the conforming amendment to
Rule 45(b), the defendant is still required to file a timely motion
for a judgment of acquittal under Rule 29 within the seven-day
period specified. The defendant may, under Rule 45, seek an
extension of time to file the underlying motion as long as the
defendant does so within the seven-day period. But the court itself
is not required to act on that motion within any particular time.
Further, under Rule 45(b)(1)(B), if for some reason the defendant
fails to file the underlying motion within the specified time, the
court may nonetheless consider that untimely motion if the court
determines that the failure to file. it on time was the result of
excusable neglect.

Rule 32. Sentencing and Judgment

1 *k %k ¥k kK

2 (i) Sentencing.

3 % %k % kK

4 (4) Opportunity to Speatk.

5 ) k ok ok ok ok

6 (B) By a Victim_of a Crime_of Violence or
7 Sexual Abuse. Before imposing sentence,
8 the court must address any victim of a
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©

crime of violence or sexual abuse who is
present at sentencing and must permit the

victim to speak or submit any information

about the sentence. Whether or not the -

victim is; present, a victim’s right to address

the court may be exerciséd by the following

pcrsoné if present:

(i) a iparent or legal guardian, if the
victim is younger than 18 years or is
incompetent; or

(i) one or more family members or
relatives th\e court designates, if the

victim is deceased or incapacitated.

By _a Victim of a Felony Offense. Before

1mposing sentence, the court must address

any victim of a felony offense. not

involving violence or sexual abuse, who is
f
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FEDERAL RULES OF CRIMINAL PROCEDURE 7
' present at sentencing and must permit the

victim to speak or_submit any information

about the sentence. If the felony offense

involved multiple victims, the cdurt may
limit _the number of victims who will

address the court.

(S(D) In Camera Proceedings. Upon a party’s
motion and for gqod cause, the court may
hear in camera any statement made under
Rule 32(i)(4).

* sk %k ok %

COMMITTEE NOTE

In a series of amendments, Rule 32 has been modified to

provide allocution for victims of violent crimes, and more recently
for victims of sexual offenses. See Violent Crime Control and Law
Enforcement Act of 1994, Pub. L. No. 103-222, 108 Stat. 1796
(amending Rule 32 to provide for victim allocution in crimes of
violence). In 2002, Rule 32 was amended to extend the right of
victim allocution to victims of sexual abuse. See Rule 32(a)(1)(B).
The amendment to Rule 32(i)(4) expands the right of victim-
allocution to all felony cases.
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The role of victim allocution has become part of the
accepted landscape in federal sentencing. See generally J.
Barnard, Allocution for Victims of Economic Crimes, 77 NOTRE
DAME L. Rev. 39 (2001). And althought the actual practice varies,
some courts currently permit statements from victims of crimes
that do not involve violence or sexual abuse. Typical examples
include . statements. from victims of - fraud and other economic
crimes. Victims of non-vxolent felomes may have pertinent
mformauon that could affect: apphcatmn of a particular sentencing
guideline. At the same time, however, there are potential problems
with victim allocution, partlcularly in -cases involving a large
number of victims. See Bamard supra, at 65-78 (noting
arguments against victim allocunon)

Rule 32(i)(4)(C) is a new provision that extends the right of
allocution to victims of felonies that do not involve either sexual
abuse or violence. The amendment attempts to strike a reasonable
balance between the interest of victims in being heard and the
ability of the court to efficiently move its sentencing docket.
Although the rule requires the court to hear from victims if any are
present and wish to speak, it gives the court some discretion about
the manner in which victims are to be heard. In a particular case,
the court may permit, or require some or all of the victims to
present their information in the form of written statements. The
rule explicitly states that if there are multiple victims, the court
may properly limit the number of persons who will be permitted to
address the court during sentencing.

The amendment does not include any provision requiring a
court to permit a representative to speak on behalf of a victim, as
the court must do for victims of sexual abuse or violence. The
Committee believed that the policy reasons for permitting a victim
to speak through a representative in a case involving sexual abuse
or violence do not exist in most other types of cases. Nonetheless,
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\ /

there is nothing in the rule that would prohibit the court from

permitting a third person to represent the views of one or more

™~

S

10

11

12

13

14

victims of a felony not involving violence or sexual assault.

Rule 32.1.  Revoking or Modifying Probation or
Supervised Release "

i

%k % k %k %k

(b) Revocation.
* % % % %

(2) Revocation Hearing. Unless waived by the
person, the court must hold the revocation
hearing within a reasonable time in the district
having jurisdiction. The person is entitled to:

(A) written notice of the alleged violation;

(B) disclosure of the evidence against the
person;

(C) an opportunity to appear, present evidence,
and qﬁestion any adversé witness unless the
court determines that the interest of justice

does not require the witness to appear; and
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(D) notice of the person’s right to retain counsel
or to request that counsel be. appointed if

the person cannot obtain counsel- ; and

(E) an_opportunity to make a_statement and
present any infomaﬁon in mitigation.
(c) Modification. | |
(1) In General. Before modifying the conditions of
probation or supervised release, the court ﬁust

hold a hearing, at which the person has the right

to counsel: and an opportunity to make a

statement and present any information in

mitigation.

% %k k %k %
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FEDERAL RULES OF CRIMINAL PROCEDURE 11
COMMITTEE NOTE .

The amendments to Rule 32.1(b) and (c) are intended to
address a gap in the rule. As noted by the court in United States v.
Frazier, 283 F.3d 1242 (11th Cir. 2002) (per curiam), there is no
explicit provision in eurrent Rule 32.1 for allocution rights for a
person upon resentencing. In that case the court noted that several
circuits had concluded that the right to allocution in Rule 32
extended to supervised release revocation hearings. See United
States v. Patterson, 128 F.3d 1259, 1261 (8th Cir. 1997) (Rule 32
right to allocution applies); United States v. Rodriguez, 23 F.3d
919, 921 (5th Cir. 1997) (right of allocution, in Rule 32, applies at
revocation proceeding). But the court agreed with the Sixth Circuit
that the allocution right in Rule 32 was not incorporated into Rule
32.1. See United States v. Waters, 158 F.3d 933 (6th Cir. 1998)
(allocution right in Rule 32 does not apply to revocation
proceedings). The Frazier court observed that the problem with the
incorporation approach is that it would require application of other
provisions specifically applicable to sentencing proceedings under
Rule 32, but not expressly addressed in Rule 32.1. 283 F.3d at
1245. . The court, however, believed that it would be “better
practice” for courts to provide for allocution at revocation
proceedings and stated that “[t}he right of allocution seems both
important and firmly embedded in our jurisprudence.” Id.

The amended rule recognizes the importance of allocution
and now explicitly recognizes that right at revocation hearings,
Rule 32.1(b)(2), and extends it as well to modification hearings
where the court may decide to modify the terms or conditions of
the defendant’s probation, Rule 32.1(c)(1). In each instance the
court is required to give the defendant the opportunity to make a
statement and present any mitigating information.
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Rule 33. New Trial
%k %k ok Rk

2 (b) Time to File.

3 %k ok %k k%

4 (2) Other Grounds. Any motion for a new trial
grounded oﬁ any reason other than newly

6 _ discovered evidence must be filed within 7 days
after the verdict or finding of guilty. -erwithin
such—forther-time-as-the-court-sets-durinethe-7-
day-period-

COMMITTEE NOTE

Rule 33(b)(2) has been amended to remove the requirement
that the court must act within seven days after a verdict or finding
of guilty if it sets another time for filing a motion for a new trial.
This amendment parallels similar changes to Rules 29 and 34.
Further, a conforming amendment has been made to Rule 45(b)(2).

Currently, Rule 33(b)(2) requires the defendant to move for
a new trial within seven days after the verdict or the finding of
guilty verdict, or within some other time set by the court in an

" order issued during that same seven-day period. Similar provisions

exist in Rules 29 and 34. Courts have held that the seven-day rule
is jurisdictional. Thus, if. a defendant files a request for an
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FEDERAL RULES OF CRIMINAL PROCEDURE 13

extension of time to file a motion for a judgment of acquittal
within the seven-day period, the court must rule on that motion or
request within the same seven-day period. If for some reason the
court does not rule on the request within the seven days, it loses
jurisdiction to act on the underlying substantive motion. See, e.g.,
United States v. Smith, 331 u.s. 469 473-474 (1947) (rejectmg
argument that trial court had power to grant new trial on its own
motion after expiration of time in Rule 33); United States v.
Marquez, 291 F.3d 23, 27-28 (D.C. Cir. 2002) (citing language of
Rule 33, and holding that “district court forfeited the power to act
when it failed to fix a time for filing a motlon for new trial within
seven days of the verdict™).

Assuming that the current rule was intended to promote
finality, there is nothing to prevent the court from granting the
defendant a significant extension of time, so long as it does so
within the seven-day period. Thus, the Committee believed that
the rule should be amended to be consistent with all of the other
timing requirements in the rules, which do not force the court to
act on a motion to extend the time for filing within a particular
period of time or lose jurisdiction to do so.

Accordingly, the amendment deletes the language
regarding the court’s acting within seven days to set the time for
filing. Read in conjunction with the conforming amendment to
Rule 45(b), the defendant is still required to file a timely motion
for a new trial under Rule 33(b)(2) within the seven-day period
specified. The defendant may, under Rule 45, seek an extension of
time to file the underlying motion as long as the defendant does so
within the seven-day period. But the court itself is not required to
act on that motion within any particular time. Further, under Rule
45(b)(1)(B), if for some reason the defendant fails to file the
underlying motion for new trial w1th1n the specified time, the court
may nonetheless consider that urmmely underlying motion if the
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court determines that the failure to ﬁle it on time was the result of
excusable neglect.

Rule 34. Arresting Judgment

-

1 - X & %k ok K Kk

2 (b) Time to File. The defendant must move to arrest

3 judgment within 7 days after the eourt accepts a

4 verdict or finding of guilty, or after a plea of guilty or

5 nole contendére; ;—ef—mﬂnﬂ—sueh—fuﬁher—aﬁae—as—ﬂxe
COMMITTEE NOTE

Rule 34(b) has been amended to remove the requirement
that the court must act within seven days after the court accepts a
verdict or finding of guilty, or after a plea of guilty or nolo
contendere if it sets another time for filing a motion to arrest a
judgment. The amendment parallels similar amendments to Rules

29 and 33. Further, a conforming amendment has been made to
Rule 45(b).

Currently, Rule 34(b) requires the defendant to move to
arrest judgment acquittal within seven days after the court accepts
a verdict or finding of guilty, or after a plea of guilty or nolo
contendere, or within some other time set by the court in an order
issued by the court within that same seven-day period. Similar
provisions exist in Rules 29 and 33. Courts have held that the
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FEDERAL RULES OF CRIMINAL PROCEDURE 15

seven-day rule is jurisdictional. Thus, if a defendant files a request\
for an extension of time to file a motion for a judgment of acquittal
within the seven-day period, the judge must rule on that motion or
request within the same seven-day period. If for some reason the
court does not rule on the request within the seven days, the court
loses jurisdiction to act on the underlying substantive motion, if it
is not filed within the seven days. See, e.g., United States v. Smith,
331 U.S. 469, 473-474 (1947) (rejecting argument that trial court

~ had power to grant new trial on its own motion after expiration of

time in Rule 33); United States v. Marquez, 291 F.3d 23, 27-28
(D.C. Cir. 2002) (citing language of Rule 33, and holding that
“district court forfeited the power to act when it failed to fix a time
for filing a motion for new trial within seven days of the verdict™).

Assuming that the current rule was intended to promote
finality, there is nothing to prevent the court from granting the
defendant a significant extension of time, so long as it does so
within the seven-day period. Thus, the Committee believed that
the rule should be amended to be consistent' with all of the other
timing requirements in the rules, which do not force the court to
rule on a motion to extend the time for filing within a particular
period of time or lose jurisdiction to do so.

Accordingly, the amendment deletes the language
regarding the court’s acting within seven days to set the time for
filing. Read in conjunction with the conforming amendment to
Rule 45(b), the defendant is still required to file a timely motion to
arrest judgment under Rule 34 within the seven-day period
specified. The defendant may, under Rule 45, seek an extension of
time to file the underlying motion as long as the defendant does so
within the seven-day period. But the court itself is not required to
act on that motion within any parti‘culaf time. Further, under Rule
45(b)(1)(b), if for some reason the defendant fails to file the
underlying motion within the specified time, the court may
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nonetheless consider that untimely motion if the court determines

that the failure to file it on time was the result of excusable neglect.

Rule 45. Computing and Extending Time

N
* %k k Kk k

(b) Extending Time.

(1) Im General. When an act must‘ or may be done
within a specified period, the court on its own
may extend the time, or for good cause may do
soona pax"ty’s motion made:

- (A) before the »originally prescribed or
previously extended time expires; or |
(B) after the time expires if the-party failed to
‘act because of excusable neglect.

(2) Exception. The court may not éxtend the time to

take any action under Rule Ra}es-%Q,—QB,—34,—ané

35, except as stated in these-rules that rule.

* % % % %
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COMMITTEE NOTE

Rule 45(b) has been amended to conform to amendments to
Rules 29, 33, and 34, which have been amended to remove the
requirement that the court must act within the seven-day period
specified in each of those rules if it sets another time for filing a
motion under those rules.

Currently, Rules 29(c)(1), 33(b)(1), and 34(b) require the
defendant to move for relief under those rules within the seven-day
periods specified in those rules or ‘within some other time set by
the court in an order issued durmg that same seven-day period.
Courts have held that the seven-day rule is jurisdictional. Thus, for
example, if a defendant files a request for an. extension of time to
file a motion for a judgment of acquittal or a motion for new trial
within the seven-day period, the court must rule on that motion or
request within the same seven-day period. If for some reason the
court does not rule on the request for an extension of time within
the seven days, the court loses jurisdiction to act on the underlying
substantive motion. See, e.g., United States v. Smith, 331 U.S.
469, 473-474 (1947) (rejecting argument that trial court had power
to grant new trial on its' own motion after expiration of time in
Rule 33); United States v. Marquez, 291 F.3d 23, 27-28 (D.C. Cir.
2002) (citing language of Rule 33, and holding that “district court
forfeited the power to act when it failed to fix a time for filing a
motion for new trial within seven days of the verdict”).

Rule 45(b)(2) currently specifies that a court may not
extend the time for taking action under Rules 29, 33, or 34, except
as provided in those rules.

Assuming that the current provisions in Rules 29, 33, and

34 were intended to promote finality, there is nothing to prevent
the court from granting the defendant a significant extension of
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time, under those rules, as long as it does so within the seven-day
period. Thus, the Committee believed that those rules should be
amended to be consistent with all of the other timing requirements
in the rules, which do not force the court to rule on a motion to
extend the time for ﬁhng, w1thm a particular period of time or lose
jurisdiction to . do: so. The change to Rule 45(b)(2) is thus a
conforming amendment.

The defendant is still required to file motions under Rules
29, 33, and 34 within the seven-day period specified in those rules.
The defendant however, may consistently with Rule 45, seek an
extension of tlme to file the underlying motion as long as the
defendant does so w1th1n the seven-day period.. But the court itself
is not reqmred to act on that motion within any particular time.
Further, under Rule 45(b)(1), 1f for some reason the defendant fails
to file the underlymg motion within the spec1f1ed time, the court
may nonetheless consider ' that ‘untimely motion if the court
determines that the failure to' ﬁle it on time was. the result of
excusable neglect. \ :

Rule 59. Matters Before a Magistrate Judge

(a) _Nondispositive Matters. A district judee may refer to

[y

2 a_magistrate judge for determination any matter that

3 does not dispose of the case. The rr;agjstrate judge

4 must promptly conduct the required proceedings and,

5 when appropriate, _enter on the record an oral or

6 ®  written order stating the determination. A party may
114
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TSaw

serve and file any objections to the order within 10

days after being served with a copy of a written order

or _after the oral order is made on the record, or at

! some other time the court sets. The district judge

\

must consider any timely objections and modify or set

aside any part of the order that is clearly erroneous or

.

contrary to law. Failure to object in_accordance with

this rule waives a party’s right to review.

(b) Dispositive Matters.

(1) _Referral to magistrate judge. A district judge

\

may refer to a magistrate judee for

recommendation any matter that may dispose of

the case including a defendant’s motion to

dismiss or quash an indictment or information, or

a_motion to suppress evidence. The magistrate

judge must promptly conduct the reqguired

proceedings. A record must be made of anvy
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2)

evidentiary proceeding before the magistrate

judge and of any "other proceeding if the

magistrate ' judge considers it necessary. The

magistrate judge must enter on the record a

recommendation for disposing of the matter,

. including_any proposed findings of fact. The

clerk must immediately serve copies on _all

patties.

Objections to findings and recommendations.

Within 1A0 days after being served with a copy of

the recommended disposition, or such other

period as fixed by the court, a party may serve

and file any specific written objections to the
proposed findings and recommendations. Unless

the district iudge directs otherwise. the party

objecting to the recommendation must promptly

arrange for transcribing the record, or whatever

v
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(3)

portions of it the parties agree to or the

magistrate judge considers sufficient. Failure to

object in accordance with this rule waives a

party’s right to review.

De_novo_review of recommendations. _The

district judee must consider de novo any

objection to the magistrate judge’s

recommendation. The district judge may accept,

reject, or modify the recommendation, receive

further evidence, or may resubmit the matter to

U

the magistrate judge with instructions.

COMMITTEE NOTE

Rule 59 is a new rule that creates a procedure for a district

judge to review nondispositive and dispositive decisions by
magistrate judges. The rule is derived in part from Federal Rule of
Civil Procedure 72. :

The Committee’s consideration of a new rule on the subject

of review of magistrate judges’ decisions resulted from United
States v. Abonce-Barrera, 257 F.3d 959 (9th Cir. 2001). In that
case the Ninth Circuit held that the Criminal Rules do not require
appeals from nondispositive decisions by magistrate judges to
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district judges as a requirement for review by a court of appeals.
The court suggested that Federal Rule of Civil Procedure 72 could
serve as a suitable model for a criminal rule.

New Rule 59(a) sets out procedures to be used in reviewing
nondispositive matters, that is, those matters that do not dispose of
the case. The rule requires that if the district judge has referred a
matter to a magistrate judge, that the magistrate judge must issue
an oral or written order on the record.” To preserve the issue for

further review, a party must object to that order within 10 days

after being served with a.copy of the order or after the oral order is
made on the record or at some other time set by the court. If an
objection is made, the district court is: required to consider the
objectan If the court determines: that the magistrate judge’s order,
or a portion of the order, is clearly erroneous or contrary to law,
the court must set aside the order, or the affected part of the order.
See also 28 U.S.C: § 636(b)(1)(A). ' |

Rule 59(b) provides for assignment and review of
recommendations made by magistrate judges on dispositive
matters, including motions to suppress or quash an indictment or
information. The rule directs the magistrate judge to consider the
matter promptly, hold any necessary evidentiary hearings, and
enter his or her recommendation on the record. After being served
with a copy of the magistrate judge’s recommendatlon under Rule
59(b)(2), the parties have a period of 10 days to file any objections.
If any objections are filed, the district court must consider the
matter de novo and accept, reject, or modify the recommendation,
or return the matter to the maglstrate judge for further
consideration.

Béth Rule 59(a) and (b) contain a provision that explicitly ;

states that failure to file an objection in accordance with the rule
amounts to a waiver of the issue. This waiver provision is
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MEMO TO:

FROM:

RE:

DATE:

\ \ Jrem I'C 1

Members, Criminal Rules Committee
Professor Dave Schlueter, Reporter
Rule 29; Proposed Amendment from Department of Justice

Septemb‘er 3,2003

At its meeting in April in Santa Barbara, the Committee considered a proposal
from the Department of Justice to amend Rule 29. The amendment is intended to
preserve the government’s right to appeal a court’s motion for a judgment of
acquittal. The issue was deferred, pending additional research by the Department on
the scope of the problems outlined in its original memo on the proposal.

The Department was requested to provide additional data on the types and
numbers of Rule 29 judgments of acquittal. The Federal Judicial Center was
requested to survey the state court judgment of acquittal practices. The attached
materials include:

(1

@

3)

4

a September 15, 2003, memorandum from Eric Jaso presenting the
Department’s response to the Committee’s request for additional data,
including charts listing the number of Rule 29 pre-verdict and post-
verdict acquittals in the district courts from 1999 to 2003;

a March 31, 2003, memorandum from Eric Jaso submitting the
Department’s original proposal to amend Rule 29;

the Federal Judicial Center’s report on the use of judgments of
acquittal in the state courts; and

background materials on the 1994 amendments to Rule 29, which
authorized a court to reserve judgment of acquittal (in its discretion)
until after a verdict. The materials include a discussion of the rejection
of the same amendment proposed in 1983. Comments from the
Department, Association of the Bar of the City of New York,
American College of Trial Lawyers, and Criminal Justice Section of
the American Bar Association are included in the materials.

This item is on the Committee’s agenda for the October meeting in Oregon.
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U.S. Department of Justice

Criminal Division

Assistant Attorney General Washington, D.C. 20530
September 15, 2003

MEMORANDUM

TO: Hon. Edward E. Carnes

Chairman, Advisory Coriirhittee on Criminal Rules

FROM: Eric H. Jaso
Counselor to the Assistant Attorney General & Ex Officio

SUBJECT: Proposed Amendment to Criminal Rule 29

On March 31, 2003, the Department of Justice submitted a memorandum requesting that
the Criminal Rules Advisory Committee amend Rule 29 of the Federal Rules of Criminal
Procedure to complete the revision of the rule commenced in 1994 in order to preserve the
Government’s right to appeal to cotrect erroneous district court decisions to grant a motion for
judgment of acquittal. On April 28-29, 2003, the Committee discussed the proposal and
requested additional information and discussion. The additional information is attached to this
memorandum, which also provides an expanded discussion of the reasons why the rule should be
amended.

Summary

Rule 29 currently permits an anomaly — orders disposing of entire prosecutions or counts
without any possibility of appellate review. This anomaly was partially remedied, first by
judicial decisions, and then by the 1994 amendment to Rule 29(b), which permitted and
encouraged district judges to reserve decision on a motion for judgment of acquittal until after
the guilty verdict. The proposed amendment merely requires district judges to do what the 1994
amendment permitted and encouraged them to do — reserve decision until after a guilty verdict.
The amendment is necessary to correct this legal anomaly, to ensure the Government its full
statutory right to appeal, to permit the correction of erroneous rulings dismissing whole
prosecutions and counts, and to prevent abusive rulings from being intentionally shielded from
review. The Department urges the Committee to consider its concerns, including the examples
of improper judgments of acquittal we note herein, and adopt the proposed amendment, which
will preserve judicial review of the sufficiency of the evidence while ensuring that'it is properly
exercised. '



The Need for The Proposed Amendment to Rule 29

The proposed amendment would correct an anomaly in the Rules — the ability of a district
- court to grant an unappealable order disposing of entire counts and prosecutions. As
commentators have recognized:

In all of federal jurisprudence there is only one district court ruling that is
both absolutely dispositive and entirely unappealable. Federal Rule of Criminal
Procedure 29 enables the trial judge upon her own initiative or motion of the
defense to direct a judgment of acquittal in a criminal.trial at any time prior to the
submission of the case to the jury. Once the judgment of acquittal is entered, the
government's right of appeal is effectively blocked by the Double Jeopardy Clause
of the U.S. Constitution, as the only remedy available to the,Court of Appeals
would be to order a retrial. No matter how irrational or C&pl‘lClOllS the district
judge's ruling terminating the prosecution cannot be appealed.

Richard Sauber & Michael Waldman, Unlimited Power: Rule 29(a) and the Unreviewability of
Directed Judgments of Acquittal, 44 Am. U. L. Rev. 433, 433-34 (1994) (footnote omitted)

(hereafter “Unlimited Power”). As these commentators note: “Though there is orly one such
rule in federal jurisprudence, it is one too many.” Id. (footnote omitted).

This anomaly arises from a relatively recent historical accident. Rule 29 first authorized
the granting of judgments of acquittal in 1944." At that time, the Government had extremely
limited rights to appeal under the 1907 Criminal Appeals Act, and could not appeal a judgment
of acquittal whether rendered before or after the guilty verdict. See United States v. Sisson, 399
U.S. 267 (1970). It was thus of no moment that Rule 29 allowed the court to grant a motion for
judgment of acquittal at the close of the government's case, or at the close of all the evidence, or
after the jury verdict. See Fed: R. Crim. P. 29 (1944).2

.

' “The preverdict acquittal of Rule 29 has no impressive historical lineage.” Unlimited
Power, at 434. Prior to 1944, some courts directed verdicts of acquittal, but “the power to direct
an acquittal developed as a corollary to the [appealable] directed verdict in civil cases, with little
thought or reasoning.” Id. (note omitted). The practice of directing the jury, to enter a verdict in a
criminal ‘case was never codified, and was abolished by Rule 29. Fed R. Crim. P. 29(a) (1944).

2 The authorization of rulings at these different times was thus not intended to create
differences in appealability. Indeed, Rule 29 was patterned after Civil Rule 50, which allowed a
district court to direct a verdict at the close of the opponent’s case, at the close of all the
evidence, or after the jury’s verdict, see Fed. R. Civ. P. 50 (1937). Fed. R. Crim. P. 29, 1944
Advisory Committee Notes. Civil Rule 50, like Criminal Rule 29, was not drawing any
distinctions concerning appealablility — these civil judgments would be appealable regardless of
their timing. See Unlimited Power, at 456-57 & nn.168-70.
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In 1971, however, Congress enacted a new Criminal Appeals Act permitting the
Government to appeal from any judgment dismissing an indictment or any count thereof,
including a judgment of acquittal under Rule 29, unless “the double jeopardy clause of the ‘
United States Constitution prohibits further prosecution.” 18 U.S.C. § 3731; see United States v.
Scott, 437 U.S. 82, 91 & n.7 (1978); United States v. Wilson, 420 U.S. 332, 337, 352-53 (1978);
United States v. Genova, 333 F.3d 750, 756 & n.1 (7th Cir. 2003) (citing cases). In enacting
§ 3731, “Congress intended to remove all statutory barriers to Government appeals and to allow
appeals whenever the Constitution would permit.... Congress was determined to avoid creating .
non-constitutional bars to the Government’s right to appeal.” Wilson, 420 U.S. at 337-38.

“When Congress removed all statutory barriers to govemment appeals in 1971, the
unappealable preverdict acquittal of Rulé:29(2) emerged+ay ar ‘historic anachronism, a procedural
appendix left over from an era in which appeals of any kind were unavailable.” Unlimited
Power, at 434. Nonetheless, for many years Rule 29 was not amended to reflect the expansion of
the Government's right of appeal. . As a result, this non-constitutional rule of procedure
inadvertently created a bar to. the Government's right to appeal, by permitting district courts to
enter judgments of acqulttal at times (at the close of the Government's case, at the close of all the
evidence, after the jury is dlscharged without returning a verdlct) when the Double J eopardy
Clause prohibited appeal. The result was a flutry of litigation, in the Supreme Court and lower
courts, over whether a ruling was an unappealable pre-verdict judgment of acquittal under Rule
29 or was an appealable pre-verdict dismissal. E.g, United States v. Scott, 437 U.S. 82, 85, 95
(1978), overruling United States v. J enkins, 420 U:S. 358 (1975); United States v. Martin Linen
Supply Co., 430 U.S. 564, 570-72 (1 977); United States V. Torkmgton 874 F, 2d 1441, 1444
(11th Cir. 1989); United States V. G1am a, 758 F. 2d 928, 932-36 (3d Cir. 1985) Umted States v.
Ember, 726 F.2d 522, 524-26 (9th C1r 1984); Unlted States v. Gonzales, 617 F.2d 1358, 1361-
62 (9th Cir. 1980).

In 1994, a partial correction was made. Based on a proposal of this Committee, the
Supreme Court amended Rule 29 to permit and encourage district judges to preserve the right to
appeal. The 1994 amendment allowed district courts, who received motions for judgment of
acquittal at the close of the Government's case, to “reserve decision on a motion for judgment of
acquittal, proceed with the trial (where the motion is made before the close of all the evidence),
submit the case to the jury and decide the motion ... after it returns a verdict of guilty ....” Fed. R.
Crim. P. 29(b) (1994). \

3 Both the majority and the dissent in Martin Linen decried the idea of having the
appealability and “the constitutional significance of a Rule 29 judgment of acquittal [turn] on a
matter of timing.” 430 U.S. at 574-75 (majority) (“Rule 29 contemplated no such artificial

_ distinctions™), 583 (dissent) (“hinging the outcome of this case on the timing ... elevat[es] form

over substance”). That, however, was the consequence of failing to amend the Rule. See Scott,
437 U.S. at 91 n.7; United States v. DiFrancesco, 449 U.S. 117, 130 (1980) (“the Double
Jeopardy Clause does not bar a Government appeal from a ruling in favor of the defendant after a
guilty verdict has been entered by the trier of fact,” citing post-verdict Rule 29 cases).
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Reservation of decision was not a new idea. Beginning with its 1944 enactment, Rule 29
has always permitted a judge to reserve decision on a motion for judgment of acquittal made at
the close of all the evidence, and to decide it after the jury's verdict, Fed. R. Crim. P. 29(b) &
Advisory Committee Note (1944). After the 1971 enactment of the new Criminal Appeals Act,
appellate courts encouraged judges to reserve decision on motions made at the close of the
evidence. See United States v. Singleton, 702 F.2d 1159, 1163 n.12 (D.C. Cir. 1983) (“where all
the evidence has been presented, trial courts should reserve  judgment on motions for acquittal
until after the return of the jury verdict”). Even before the 1994 amendment courts began to
reserve decision on motions made at the close of the. Govemment's case,. and, the Supreme Court
commended the practice. See 1994 Adv1sory Committee Notes below. The 1994 amendment
explicitly authorized such reservation of decision on motions made at the close of the
Government"s case, and encouraged district Judges to do so, stating:

The amendment permits the reservation of a motion for a judgment of
acquittal made at the close of the government’s case in the same manner as the
rule now permits for motions made at the close of all of the evidence. Although
the rule as written did not permit the court to reserve such motions made at the
end of the government's case, trial courts on occasion have nonetheless reserved -
ruling. See, e.g., United States v. Bruno, 873 F.2d 555 (2d Cir.), cert. depied, 110
S. Ct. 125 (1989); United States v. Reifsteck, 841 F.2d 701 (6th Cir: 1988).
While the amendment will not affect a large number of cases, it should remove
the dilemma in those close cases in which the court would feel pressured into
making an immediate, and possibly erroneous, decision or violating the rule as
presently written by reserving its ruling on the motion.

N

The amendment also permits the trial court to balance the defendant's.
interest in an immediate resolution of the motion against the interest of the
government in proceeding to a verdict thereby preserving its right to appeal in the
event a verdict of guilty is returned but is then set aside by the granting of a
judgment of acquittal. Under the double jeopardy clause the government may
appeal the granting of a motion for judgment of acquittal only if there would
be no necessity for another trial, i.e., only where the jury has returned a verdict of
guilty. United States v. Martin Linen Supply Co., 430 U.S. 564 (1977). Thus, the
government's right to appeal a Rule 29 motion is only preserved where the ruling
is reserved until after the verdict.

In addressing the issue of preserving the government's right to appeal and
at the same time recognizing double jeopardy concerns, the Supreme Court
observed: 1

We should point out that it is entirely possible for a trial court to
reconcile the public interest in the Government's right to appeal from an

erroneous conclusion of law with the defendant's interest in avoiding a
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second prosecution. In United States v. Wilson, 420 U.S. 332 (1975), the
court permitted the case to go to the jury, which returned a verdict of
guilty, but it subsequently dismissed the indictment for preindictment
delay on the basis of evidence adduced at trial. Most recently in United
States v. Ceccolini, 435 U.S. 268 (1978), we described similar action with
approval: 'The District Court had sensibly made its finding on the factual
question of guilt or innocence, and then ruled on the motion to suppress; a
reversal of these rulings would require no further proceeding in the District
Court, but merely a reinstatement of the finding of guilt.' Id. at 271. .

United States v. Scott, 437 U.S. 82, 100 n.13 (1978). By analogy,, reser\}mg arulingona
motion for ]udgment of acqmttal strlkes the same balance as that reflected by the
Supreme Court in Scott. -

Fed. R. Crim. P. 29 Advisory Committee Note (1994).

To ensure that reservation did not prejudice the defendant, the 1994 amendment also
altered what evidence could be considered. Under governing law, if a defendant makes a motion
for judgment of acquittal at the close of the government's case, and then decides to put on
evidence, he “waives his objections to the denial of his motion to acquit,” United States v.
Calderon, 348 U.S. 160, 164 & n.1 (1954), and takes “the risk that in so doing he will bolster the
Government case enough for it to support a verdict of guilty,” McGautha v. California, 402 U.S.
183, 215 (1971), vacated in part on other grounds, Crampton v. Ohio, 408 U.S. 941, 942 (1972).
See, e.g., United States v. Vallo, 238 F.3d 1242, 1247-48 (10th Cir. 2001); United States v.
Brown, 53 F.3d 312, 314 (11th Cir. 1995). The 1994 amendment provided: “If the court reserves
decision, it must decide the motion on the basis of the evidence at the time the ruling was
reserved.” Fed. R. Crim. P. 29(b) (1994) & Advisory Committee Note. The 1994 amendment
thus ensured that defendant received the same ruling on the sufficiency of the Government's case
as he would have had the decision not been reserved, while it preserved the ability for the
Government to appeal, and for errors to be corrected.

Since the 1994 amendment, courts and commentators have continued to encourage
reservation as a best practice. E.g., United States v. Renick, 273 F.3d 1009, 1013 (11th Cir.
2001); United States v. Byrne, 203 F.3d 671, 675 (9th Cir. 2001); 5 W. LaFave, J. Isracl & N.
King, Criminal Procedure, §24.6(b) p.545 (1999).* Unfortunately, as set forth below, district
courts have not always followed that best practice, instead issuing erroneous judgments of

* The commentary on the 1994 amendments in the Supreme Court has been similarly
favorable. Carlisle v. United States, 517 U.S. 416, 444-45 (1996) (Stevens joined by Kennedy,
JJ., dissenting) (Rule 29(b) “accommodates the defendant’s right to a move for a directed
acquittal with the Government’s right to seek appellate review. Indeed, the subdivision was

amended in 1994 for the very purpose of striking a more proper balance between those two
interests.”).
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acquittal before verdict which are unappealable. Indeed, in some instances, district judges have
intentionally timed their entry of the judgment of acquittal to prevent its review.  To end such
egregious dispositions, and to conform federal practice to this best practice, the Government
proposes to finish what the Committee began in 1994. :

Summarv of the Pronosed Amendment to Rule 29

The proposed amendment would 51mp1y complete the work of the 1994 amendment and
make the best practice the standard practice. As amended, the Rule would require that, if a
motion for judgment of acquittal is made before the jury returns a verdict, the decision must be
reserved (unless the court simply denies the motion) untll after the jury returns a verdict. The
amended Rule thus would preclude the entry of a Judgment of acquittal before the jury returns a
verdict, or if the jury is discharged without having returned a verdict. The reserved decision
would be based on the evidence at;the time that the motion was made. Attached is a red-lined
copy of the proposed rule change (Attachment “A”) and a “clean” version of the amended rule
(Attachment “B”).

The proposed amendment would bring substantial benefits. It “reconcile[s] the public
interest in the Government's right to appeal from an erroneous conclusion of law with the

defendant's interest in avoiding a second prosecution,” as the Supreme Court suggested. See Fed.

R. Crim. P. 29 Advisory Committee Note (1994) (quoting Scott, 437 U.S. at 100 n.13). By
requiring reservation until after the jury verdict of guilty, the Government's right to appeal is
preserved. The resulting appellate review protects the public’s interests in correcting erroneous
rulings, convicting defendants against whom sufficient evidence has been presented, and
confining dangerous defendants who would otherwise be erroneously freed to prey again on the
public.

At the same time, the proposed amendment safeguards the defendant’s constitutionally-
protected interest in avoiding a second trial: if the jury acquits, or if the jury convicts and the
government declines to appeal or the appellate court affirms the district judge’s judgment of
acquittal, the defendant has a final acquittal; if the appellate court reverses, the jury’s guilty
verdict is simply reinstated. See Carlisle v. United States, 517 U.S. 416, 445 (1996) (Stevens

joined by Kennedy, JJ., dissenting) (“The defendant’s interests are obviously fully protected by

an acquittal, while the Government’s right to appeal is protected because the jury has already
returned its verdict of guilty.”).

The proposed amendment, like the 1994 amendment, further protects defendants’ rights
by requiring that the reserved decision on a motion-at the close of the Government’s case be
made “on the basis of the evidence at the time the ruling was reserved.” Fed. R. Crim. P. 29(b).
Thus, a defendant still can require that the Government set forth sufficient evidence in its case in
chief by making his Rule 29 motion at the close of the Government’s case. That defendant will
receive precisely the same ruling he would have received had the decision not been reserved.
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The proposed amendment preserves the power of the district court to enter a judgment of
acquittal on the defendant's motion, but simply shifts its timing. The amendment also preserves
the court's power to grant a judgment of acquittal sua sponte, again merely moving the timing of
such a motion from before submission of the case to the jury to within seven days after the
verdict. In so doing, the proposal grants district judges a power they do not now possess.
Carlisle, 517 U.S. at 421-33 (district judges do not have the power to grant a post-verdict
judgment of acquittal sua sponte).. The proposed amendment thus preserves the longstanding
ability of district courts to.dismiss criminal counts as insufficiently supported by the evidence,
but simply requires that decision, like virtually all others, be subject to judicial review. The
amendment also permits the appellate courts to provide the same checks and balances against
judicial error they do in virtually every other context. See Un11m1ted Power at 452-56 (detailing
the virtues of ensuring appellate review of Rule 29 de0131ons)

The proposed amendment achieves other goals as well. The amendment removes the
pressure on the district court for a quick decision on a dispositive issue. As the 1994 Advisory
Committee noted, reservation allows the district judge to rule after the verdict, rather than in the
midst of trial while the jury, counsel and witnesses are waiting, and thus “remove[s] the dilemma
in those close cases in which the court would feel pressured into making an immediate, and
possibly erroneous, decision.” Id.?

The proposed amendment also reduces litigation. If the jury acquits, the district court is
relieved of the burden of ruling on the motion. Also, by requiring reservation, the proposed
amendment will reduce or eliminate appellate litigation over whether the district court granted a
pre-verdict judgment of acquittal, whether the Double Jeopardy Clause permits review, see
supra, and whether the district court reserved or granted the motion. Unlimited Power, at 458-
59; see, e.g., United States v. Baggett, 251 F.3d 1087, 1093-95 (6th.Cir. 2001) (noting that “the
district court's confused handling of the defendant's Rule 29 motion creates significant
difficulties for this Court on review.”).

Further, the proposed amendment, when considered in the context of the entire
prosecution, will result in less wasted time and effort. When an erroneous judgment of acquittal
is granted, all of the time and effort invested by the prosecutors, by the judge, and by the jury —in
investigation, grand jury presentations, pre-trial motion practice, trial preparation, jury selection,
and the bulk of the trial — are totally and irretrievably wasted. By contrast, in most cases,
reserving the ruling until after the verdict involves relatively little delay. Where the motion is
made at the close of the evidence, all that remains of trial is closing arguments, jury instructions,
and deliberations. If the motion is made at the close of the Government’s case, the only

> The proposed amendment thus “afford[s] a trial judge the maximum opportunity to
consider with care a pending acquittal motion,” which has been termed the purpose of Rule 29's
“differentiations in timing,” see Martin Linen, 430 U.S. at 574.

-



additional portion of trial remaining is the defense case, if any, and any rebuttal case.® In most
cases, these portions of the trial are brief. In almost all cases, particularly more substantial
prosecutions, these portions of the trial are relatively short compared to the length of the
completed portions of the trial, and are dwarfed by the length of the prosecution as a whole.

Thus, the relatlvely short time ‘saved” by, granting a motion for judgment of acquittal pre-verdict
is outweighed by the time and effort lost when a Judgment of acquittal is erroneously granted,
thus wrongly discarding the already completed portlons of the trial and prosecution, and the time
and effort already 1nvested by the judge, jury, and prosecunon Overall, the proposed amendment
saves time and: effort » ‘

Fmally, the proposed amendment respects the role of the jurors. Reserving a Rule 29
motion allows the jury to complete the task which is its raison d'etre, and for which the jurors
were called to serve.

There are no legal barriers to achieving these benefits through the proposed amendment.

The Supreme Court has ruled that the district courts retain no inherent power to grant judgments
of acquittal if that would “circumvent or conflict” with requirements clearly set forth in Rule 29.
Carlisle, 517 U. S. at 425-30 (district courts have “no authority” to grant a motion for judgment of
acquittal one day beyond the time limits set in Rule 29(c)). The proposed amendment thus could
effectively bar the grant of a judgment of acquittal until after the jury reaches a verdict. There is
also no legal barrier to forestalling a Rule 29 ruling where a trial ends in a hung jury; the
Supreme Court has ruled that “a trial court's declaration of a mistrial following a hung jury is not
an event that terminates the original Jeopardy to which petitioner was subjected,” and that

“[t]egardless of the sufficiency of the evidence at [a defendant's] first [hung] trial, he has no valid
double jeopardy claim to prevent his retrial.” Richardson v. United States, 468 U.S. 317, 326
(1984). ‘ :

In sum, the proposed amendment merely requires judges to do what the 1994 amendment
permits and encourages them to do - reserve decision until after a guilty verdict. In so doing, the
proposed amendment (1) conforms Rule 29 to § 3731, securing the Government's full scope of its
right to appeal under that statute and the Constitution, (2) provides district judges with additional
time to consider and correctly rule on Rule 29 motions, (3) ensures that erroneous grants of
judgments of acquittal can be corrected, (4) protects the public from dangerous defendants who
would otherwise be erroneously freed, and (5) prevents the waste of the judicial, juror and
prosecutorial time and effort already invested in the prosecution and trial. At the same time, the
proposed amendment preserves (a) the defendant's ability to obtain a judgment of acquittal, (b)
the defendant's ability to move for a judgment of acqu1tta1 at the close of the government's case in
chief, and to require that the evidence be sufficient at that point, and (c) the district court's ability

¢ If the defendant believes that the merits of his Rule 29 motion are clear, he can shorten
any delay by foregoing a defense case and thus precluding any rebuttal case. If the merits of the
Rule 29 motion are less clear, reservation is all the more desirable.
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on its own motion to move for a judgment of acquittal. The proposed amendment will thus be a
marked improvement in Rule 29.

Examples of Problems Encountered Under the Current Version of Rule 29

The proposed amendment, moreover, is not solely a matter of law reform. It is
particularly necessary because pre-verdict judgments of acquittal are frequent, often wrong, and
on significant occasions abusive.

District courts grant substantial numbers of judgments of acquittal each year, many of
which are granted before the jury reaches a verdict. The Administrative Office of the Courts
(“AOC”) reports that in the year ending on September 30, 2002, 336 defendants were totally
acquitted by judges — almost as many defendants as were acquitted by juries (400) or convicted
by judges (423). AOC, Judicial Business of the United States Courts 2002, Table D-4.” Given
that during this period only 2,671 defendants had their cases disposed of by jury verdict, and 759
by judicial verdict, these 336 judicial acquittals represent a substantial proportion — almost 10% —
of the verdicts issued at trial. Id., Table D-6. These judicial acquittals occurred on all types of
crimes, including crimes that pose a significant risk to the public (homicide, assault, robbery,
extortion, theft, fraud, sex offenses, drug crimes, firearms crimes, and drunk driving). Id., Table
D-4. While the AOC data is imprecise,’ it does indicate that a significant number and percentage
of defendants may be receiving pre-verdict judgments of acquittal.’

That is confirmed by the experience of the Department of Justice. During 2002 and again
in mid-2003, the Department conducted a survey of all United States Attorney's Offices asking
for empirical data regarding the instances of judges granting judgments of acquittal both before
and after the jury's verdict after October 1, 1999. We received responses from 83 districts.'
They reported that in this period, judges had granted judgments of acquittal in a total of 256
cases. In 184 of the cases, judgments of acquittal were granted before the jury verdict. In other
words, in only 72 cases — less than 29% — did judges follow the intent of the 1994 amendment
and reserve all Rule 29 rulings until after the verdict. In 134 (over 70%) of the 184 cases in
which judgments of acquittal were entered before the jury verdict, the judgments of acquittal
ended the entire prosecution and freed all of the defendants; in 9 more cases, the judgments of
acquittal freed some ofthe defendants.

7 These AOC Tables were obtained from www.uscourts.gov/judbus2002/contents.html.

® The AOC data does not differentiate between pre- and post-trial judgments of acquittals
and “not guilty” verdicts in bench trials, and includes an inordinate number of such acquittals
from a single district (M.D. Ga.). Id., Tables D-4, D-7.

® The pertinent Tables are attached as Exhibit A.
1 A Summary Table is attached as Exhibit B.
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Published opinions indicate that district judges often err in granting judgments of
acquittal. There are 18 appellate opinions just in the 18 months ending June 30; 2003, which
reverse judgments of acquittal entered after the verdict. E.g., United States v. Jackson, 335 F.3d
170 (2d Cir. 2003); United States v. Velte, 331 F.3d 673 (9th Cir. 2003); United States v.
Lenertz, 63 Fed.Appx. 704, 2003 WL 21129842 (4th Cir. 2003); United States v. Hernandez, 327
F.3d 1110 (10th Cir. 2003); Umted States v.. Boloana 58 Fed. Appx 865, 2003 WL 282461 (2d
Cir. 2003); United. States.v. Brown,‘ 52 Fed Appx 612, 2002 WL/31771265 (4th Cir. 2002);
United States v. Donaldson 52 Fed. Appx. 700, 2002 WL 31770311 (6th Cir: 2002); United
States v. Brown, 50 Fed.Appx. 970, 2002 WL 31529016 (10th Cir. 2002); United States v.
Moran, 312 F. 3d:480 (1st-Cir..2002); Umted States v. Zheng, 306 F 3d’ 1080 (11th Cir. 2002);
United. States v. Reyes, 302 F.3d 48 @d Cir: 2002) United States v.. Srmth 294 F.3d 473 (3d Cir.
2002); ‘United Statesv. Johnson, 39 Fed.Appx. 114, 2002 WL. 818229 (6th Cir. 2002); United
States v. Thompson, 285 F.3d 731 (8th Cir. 2002); United States v: Oberhauser, 284 F.3d 827
(8th Cir. 2002); United States v. Canine, 30 Fed, Appx. 678, 2002 WL 417271 (8th Cir. 2002);
United States v. Tlmmons 283 F. 3d 1246 1250 (11th Cir. 2002); Umted States‘ v. Deville, 278
F.3d 500 (51h Cir: 2002) ‘

Then frequency of reversible error is confirmed by data from the Criminal Appellate
section at Main Justice, which handles reports of adverse decisions and requests for Government
appeals. During 2000 and 2001, Criminal Appellate handled a total of 34 reports of post-verdict
judgments of acquittals. The Solicitor General, who is selective in'authorizing appeals,
authorized appeal in 25 cases, and the appellate court reversed in 17 of those cases, and reversed
in part in an 18th case. Thus, the appellate court found reversible error in almost 72% of the
cases appealed, and over 50% of the cases reported. During 2002 alone, Criminal Appellate
handled 22 reports of post-verdict judgments of acquittal, and the Solicitor General authorized
appeal in 15 of them; rulings have been received in 7 of those cases, 5 of them reversals.'!

Given the substantial rate of reversible error in judgments of acquittal entered after the
verdict, there is no reason to believe that district judges err any less frequently when they grant
motions for judgment of acquittal before verdict.'* Indeed, the rate of error may be even higher,
since such pre-verdict rulings are made when the jury, witnesses and counsel are waiting in the
courtroom, a situation “in which the court would feel pressured into making an immediate, and
possibly erroneous, decision.” Fed. R. Crim. P. 29, 1994 Advisory Committee Notes. The
proposed amendment should thus allow correction of a substantial number of erroneous

I A Table, and summaries of the facts of the cases, are attached as Exhibit C.

2 The Supreme Court cases finding such decisions unappealable certainly confirm the
occurrence of such errors, some of them glaring. See, e.g., Sanabria v. United States, 437 U.S.
54, 68 & n.22, 77-78 (1978) (“The trial court’s ruling here led to an erroneous resolution in the
defendant’s favor ...”"); Fong Foo v. United States, 369 U.S. 141, 142-43 (1969) (acquittal was
improperly entered well before the Government completed its case, and was “based upon an
egregiously erroneous foundation™).
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judgments of acquijct{al, which would otherwise be entered before the verdict and be
uncorrectable. ‘

In any event, as this Committee stated with regard to the 1994 amendment, even if the
proposed amendment would “not affect a large number of cases,” it is still a worthwhile and
necessary amendment. Fed. R. Crim. P. 29, 1994 Advisory Committee Notes.”> The Department
has observed repeated instances in which judges enter pre-verdict judgments of acquittal which
are entirely erroneous, and are based not only on incorrect evaluations of the sufficiency of the
evidence but on extraneous issues, including dislike of the law being enforced, claims of pre-trial
or trial error, or the judge's personal schedule. These extraordinary abuses by certain judges not
only cause untenable results in criminal cases, but also can bring the entire judicial system into
disrepute. What follows are some particularly egregious examples of pre-verdict judgments of
acquittal, none of which could be appealed under the current Rule.

Even though a judgment of acquittal under Rule 29 can be based solely on the
insufficiency of the evidence, some judges grant judgments of acquittal in whole or in part for
extraneous reasons. For example, in the District of Guam, a judge granted a judgment of
acquittal for the sole reason that he was scheduled to attend a conference. When it appeared that
the trial would continue longer than the judge expected, he invited defense counsel to move for
acquittal at the close of the government's case. The defense attorney told the judge he thought it
was unethical to make the motion because he did not believe it was well founded. The judge
entered a judgment of acquittal on all charges and attended the conference.

- In the District of New Jersey, in Hobbs Act extortion case involving organized crime, the
judge indicated he was uncomfortable with how the FBI conducted its investigation. The judge -
observed that while the defendants did not have a legally sufficient entrapment case, it was
somewhat unfair of the government to send the cooperator to meet with the defendants. Even
though the evidence was sufficient and presented a clear jury issue as to whether the payments
made by the contractor were extortion or a "finder’s fee," as defendants claimed, the judge at the
close of the government's case entered judgments of acquittal on all five Hobbs Act extortion
counts as to all three of the defendants.

In other cases, some of which also involve extraneous factors, judges misconstrued the
statute being enforced. For example, in the District of New Jersey, at the conclusion of the
testimony, one defendant brought a motion to dismiss based on the latest of several allegations of
discovery violations. The judge instead sua sponte granted a judgment of acquittal on three
counts of money laundering against two defendants pursuant to Rule 29, based upon a
fundamental misapprehension of the law of money laundering. The evidence showed that the
defendants took proceeds from a mail fraud scheme and transferred it to a dummy corporation set

" To the extent that the amendment does not affect a large number of cases, moreover,
any reduction in its beneficial effect is offset by a reduction in any concern that it could prevent

the early termination of many trials, or result in numerous Government appeals.

2
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up in the Cayman Islands, and then got the now-laundered money transferred into nominee
accounts they could access. The judge opined that money laundering can only occur if the money
goes to the third party, not where money takes a “circuitous route” back to the criminals who
generated it. As a result, these defendants escaped all prosecution. for the money laundering
crimeés they committed, and one defendant, a lawyer, was freed from all charges.

In the Central District of California the court granted judgments of acquittal at the close
of the government’s case, ending a false statement prosecution under 18 U.S.C. § 1001. During
the Rule 29 hearing the court demonstrated visibly strong emotion upon defense attorney’s
argument that the defendant, a senior citizen, with no criminal history, should never have been
charged. The judge granted the Rule 29 motion on an unraised legal ground, of which the
government was given no advance notice or opportunity to respond. The court ruled that under §
1001, a false statement to a private lender in a government-guaranteed loan had to be material not
only to the government-guaranteed lender, but also to a govemment agency. This was directly
contrary to the case law under § 1001.

In other cases, Judges mlsapphed the Rule 29 standard to take sufficient cases from the
jury. For example, in the Southern District of New York, the defendant was charged in an
“anthrax hoax” case with leaving a note at his place of employment, in October 2001, that said
“Anthrax is here.” After the note was discovered, the entire store was evacuated and the police
and fire departments rushed to the scene. The defendant was charged with violating 18 U.S.C. §
2332a by threatening to use a weapon of mass destruction. The court granted a pre-verdict Rule
29 motion on the theory that there could have been no “threat to use” anthrax because the note
was phrased in the present tense (it said anthrax is here) and didn’t threaten that the defendant
would take any future action.

In the District of Massachusetts, the defendant was charged with two bank robberies, both
of which involved demand notes which demanded money and threatened to shoot the tellers in
the face. The evidence showed that: a fingerprint expert lifted good quality latent prints from
both’notes that matched defendant's prints; the tellers and another bank employees gave
descriptions of the robber which generally matched the defendant, and the bank camera
photographs were consistent with the defendant's appearance. The judge granted the defendant
complete judgements of acquittal at the close of the government's case, even though the judge
had ruled in a previous case that similar evidence was sufficient to support a guilty verdict, and

" been affirmed by the First Circuit.

In the Central District of California, the defendants were charged with health care fraud
for charging Medicare for surgeries done on consecutive-days when, in fact, the patients were
present only on one day. Witnesses (with their calendars) testified that they only saw the doctor
on one day. In addition, the government presented evidence demonstrating that the doctor
falsified his own medical records to reflect that the patients were there two days in a row. The
judge granted judgments of acquittal on much of the case before verdict, and after verdict on the
other counts the judge indicated that he may have made a (uncorrectable) mistake.

-12-
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In a number of cases, the judges in granting judgments of acquittal made clear that their
ruling was based on their dislike of the type of prosecution, an impermissible basis for granting a
Rule 29 motion. For example, the District of Colorado reported that one judge has exhibited
great hostility towards firearms prosecutions, and has commented that these cases are a waste of
time and resources. In one case, the judge granted an acquittal pre-verdict, stating that the
government had failed to establish that the firearm traveled in interstate commerce, even though
the evidence showed that there are no gun manufacturers in Colorado and that the gun was
stamped with the name of an out-of-state manufacturer — sufficient evidence under 10th Circuit
precedent.

. In the Southern District of Illinois, the defendants were charged with using insufficient
fund checks to bilk the U.S. Postal Service of over $200,000 in postal fees for defendants'
mailing of fliers advertising their near-bankrupt company. The evidence, including the testimony
of the defendants' accountant, showed that when the defendants ordered the bulk mailing, they
knew that the company lacked the funds, and that when the company president wrote the checks
she knew the checks would not clear, and that what she was doing was illegal. The judge granted
judgements of acquittal on the entire case before verdict, calling it a bad check case that should
have been brought in state court.

In the Eastern District of New York, a judge granted a judgment of acquittal on all
charges in a prosecution for failure to pay child support, stating that there was insufficient
evidence that the defendant lived in a different state than the child, despite overwhelming
evidence (sworn statements, utility records, etc.) that the defendant had established residence
elsewhere. The United States Attorney from that district is of the view that the judge viewed the
case as a dispute better resolved in state court.

Finally, some judges have admitted that they grant judgments of acquittal before verdict
precisely to prevent their decisions from being reviewed. For example, in the Northern District
of Texas, a judge granted a judgment of acquittal ending a bank fraud prosecution pre-verdict
despite ample evidence that a defendant had knowledge that the checks he deposited were stolen.
When the government pointed out that a post-verdict judgment of acquittal at least would give
the government some recourse to seek review of the judge’s ruling, the judge responded, “I don’t
play the game that way.” Similarly, the Eastern District of Michigan and the Middle District of
Georgia reported that, following successful government appeals of post-verdict judgments of
acquittal, the respective judges announced that in the future they would enter acquittals in such
cases before submission to the jury.

As these data and examples demonstrate, despite the 1994 amendment encouraging
reservation of the decision, a disturbing number of district judges refuse to follow the encouraged
course, refuse to reserve decision, and thus preclude (often intentionally) appellate review of
sometimes erroneous and occasionally egregious decisions. Allowing these decisions, which
dispose of entire cases or counts, to escape the appellate review which protects against error in all
other such rulings, is anomalous, shields error, invites abuse, releases dangerous individuals, and
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prevents the jury and the justice system from performlng their most basic function, adjudicating
guilt correctly.

Committee Questions

The Committee in its April meeting raised some q‘uéstions about the proposed
amendment, which the Department is happy to answer.

First, the proposed amendment does not i)revent the giving of an instruction or the return
of a verdict on a lesser included offenise. Such an instruction can be given at the request of either
the defense or the prosecution. See Schmuck v. United States, 489 U.S. 705, 717 & n.9 (1989);

Fed. R. Crim. P. 31(c). If the jury convicts only of the lesser offense, reprosecution of the greater .

offense will be barred by double jeopardy. See, e.g., Poland v. Arizona, 476 U.S. 147, 153 n.2
(1986). If the jury convicts of the greater offense — whether or not such an instruction is given —
a court considering a reserved motion for judgment of acquittal will be required to consider
whether the evidence would be sufficient to sustain a conviction on the greater offense or a lesser
included offense. E.g., United States v. Wood, 207 F.3d 1222, 1229 (10th Cir. 2000). Thus,
reserving the issue of whether there is insufficient evidence of the greater offense will not
prevent the district judge from granting a judgment of acquittal on that offense, or from entering
a guilty verdict on the lesser offense.

Second, the proposed amendment would not prevent bail pending sentencing or appeal.
If the court reserves decision, after the jury’s guilty verdict it may release the defendant pending
resolution of the motion just as it can any other defendant pending sentencing.18 U.S.C.
§ 3143(a)(1). Even if the defendant has been convicted of a crime serious enough to be listed
under 18 U.S.C. § 3142(f)(1), the “substantial likelihood that a motion for acquittal ... will be -
granted” is a factor favoring bail. 18 U.S.C. § 3143(a)(2). If the district judge thereafter grants
the Rule 29 motion, and the United States appeals, the defendant will be entitled to bail on the
same standard as bail pending trial. 18 U.S.C. § 3143(c). If the United States does not appeal,
the defendant will be entitled to outright release.

Third, while the proposed amendment, like the current Rule 29, is phrased in terms of
jury trials, it should apply to a district judge in a bench trial'* — although in effect it would permit
appeals only when the district judge so chose. The Supreme Court has held that “the Double
Jeopardy Clause does not bar an appeal where errors of law may be corrected and the result of
such correction will simply be a reinstatement of a jury’s verdict of guilty or a judge’s finding of
guilty,” Jenkins, 420 U.S. at 368 (bench trial), overruled on other grounds, Scott, 437 U.S. at
100-01, so reservation is equally desirable in bench trials as in jury trials to preserve the
Government’s right of appeal. See United States v. Habhab, 132 F.3d 410, 414-15 (8th Cir. 1997)
(finding no prejudicial error from pre-1994 reservation of Rule 29 motion in bench trial, and

' The applicability of Rule 29 to bench trials could be made clear in the application
notes.
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noting that “the rule has since been amended to avoid the very difficulty at issue here™)."®
Reservation will also be helpful to allow the district judge more time to apply the exacting
standard for granting a Rule 29 motion. See, e.g., United States v. Doe, 136 F.3d 631, 636 (9th
Cir. 1998) (“The same test applies to both jury and bench trials”; the court “must review the
evidence presented against the defendant in the light most favorable to the government to
determine whether any rational trier of fact could have found the essential elements of the crime
beyond a reasonable doubt”). - However, even if the Rule 29 decision is reserved, the district
judge, sitting as the finder of fact, may enter a “not guilty” verdict at the end of the case based
upon the reasonable doubt standard (which, unlike the Rule 29 standard, permits the finder of
fact to discredit the Government’s evidence and draw 1nferences unfavorable to the
Government). Such a “not gullty Verdlct in a bench trial precludes appeal in the same manner as
a jury verdict of “not guilty.” Martin Lmen 430 U.S. at 573 n.12. 'Accordingly, the proposed
amendment prov1des district judges in bench trials with additional methods to ensure the
correctness of their Rule 29 decision, while not precluding the entry of unappealable verdicts of

“not guilty”.

Finally, while requiring reservation would prevent the entry of a pre-verdict judgment of
acquittal of one defendant in a multi-defendant trial, that is outweighed by the improvement
resulting from the proposed amendment. First, multi-defendant trials are more likely than a
single-defendant case to pose situations “in which the court would feel pressured into making an
immediate, and possibly erroneous, decision” — pressure which reservation would avoid. See Fed.
R. Crim. P. 29, 1994 Advisory Committee Notes. Second, the government's interest in an
accurate, and if inaccurate appealable, disposition is no less for a defendant in a multi-defendant
case than if that defendant were tried separately. Third, the supposed “time saved” by a pre-
verdict Judgment of acquittal is less in a multi-defendant case, as the trial, and the efforts of the
judge, jury and prosecution, must continue regardless of the dismissal of one of several \
defendants. Finally, a defendant in such a case who is confident in his Rule 29 motion still can
shorten the time until verdict by foregoing putting on his own defense case, and simply watching
as other defendants put on the defense case.'¢

> The Supfeme Court and commentary have suggested that district judges in bench trials
could achieve the same salutary end of making appeal possible by making special findings of fact
in their verdicts under Fed. R. Crim. P. 23(c), Jenkins, 420 U.S. at 366-67; Note, Double

Jeopardy, Acquittal Appeals, and the Law-Fact Distinction, 86 Cornell L. Rev. 1131, 1163
(2001), but that has not yet proven practicable, Note, supra.

' The Committee also asked about directed verdict practice in the states. The Federal
Judicial Center has been asked to review and report on state directed verdict law and practice,
and will provide its information independently. ‘

-15-



Conclusion

The Department of Justice has cbnsidered this issue at great length and does not lightly
urge substantive amendments to the Criminal Rules, as this Committee i is well aware.
Nonetheless we believe that Rule 29 as currently constituted represents an anomaly within the
Rules and indeed iwithin the judicial system. . Throughout the legal system, nearly every ruling
made by the judge or decisionmaker can at some point be substantively appealed. For the Rules
to permit a, single judge to enter an unreviewable acquittal ending a federal prosecution in a
criminal case, perhaps the most fundamerital and grave proceeding in any system of laws, “runs
directly counter to the principles of falmess and uniformity inherent in the process of appellate
review.” Unlimited Power, at 434, 452, 463 (mrgmg» that “a revision of Rule 29 that eliminates
the power of | tr1a1 Judges to order pre—verdwt Judgments of acquittal would best serve the interests
of justice and falmess”) ‘

To an extent rarely equaled in our history, citizens look to the federal criminal justice
system to play a leading role in ensuring the national security, policing financial markets and
corporate suites, and ensuring the consistent enforcement of a host of important laws.
Particularly in these times, the societal costs suffered when even a small number of meritorious
criminal cases are irretrievably and erroneously abrogated far outweigh the burdens placed on the
court, the parties and the jurors to await the deliberation of the defendant’s peers. The Rules
should ensure a just result for crime victims and for the public as well as for the criminal
defendant. The proposed amendment to Rule 29 would help “provide for the just determination
of every criminal proceeding,” the very purpose of the Rules of Criminal Procedure. Fed. R.
Crim. P. 2. It also allows the Department of Justice to do a better job vindicating the interests of
both the United States and the victims of crime. We know the Committee will seriously consider
our views, and we urge the Committee to adopt the proposed amendment.




11

]

[

Il

C1T 01

13

14
15
16
17
18
19
20
21

22

23
24
25
26
27
28
29
30

ATTACHMENT “A”

PROPOSED AMENDMENTS TO 2002 VERSION OF RULE 29

Rule 29. Motion for a Judgment of Acquittal
(a)Before Submission to the Jury.

After the government closes its evidence or after the close of all
the evidence, the courtomrthe-defendant *smotionmustentermay
move for a judgment of acquittal of any offense for which the
ev1dence is 1nsufﬁc1ent to sustaln a conv1ct10n The court may on

convictiondeny the motion, or reserve decision on the motion, but

the court may not grant the motion prior to the jury's return of a
verdict of guilty. If the court denies a motion for a judgment of

acquittal at the close of the government’s evidence, the defendant
may offer evidence without having reserved the right to do so.

(b)Reserving Decision.

Theli_the court mayreserves decision on the motion, the the court

must proceed with the trial{where-the motionis made-beforethe
close-of altthe-evidence), submit the case to the jury, and decide
the motion either-beforeafter the jury returns a verdict or-afterit
returns—a—verdict—of gullty—t!ﬁs—dtschargcd—wﬂmﬁ—havmg
returned-a~verdict. If the court reserves decision, it must decide
the motion on the basis of the evidence at the time the ruling was
reserved.

(c)After Jury Verdict-orDischarge.

(DTime for a Motion. AWithin 7 days afier a guilty verdict, or
within any other time the court sets during the 7-day period. a
defendant may move for a judgment of acquittal, or renew such

a motlon wrﬂm‘r—?days-aﬁcr-a—gm}ty-*vcr&tt—or after-the court
thfcamfscts-d‘urmg-ﬂm%day—1md— on its own motion may
grant a judgment of acquittal, if the evidence is insufficient to

sustain the guilty verdict.
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31
32
33
34

35
36
37
38

39

40
41
42
43
44

45
46
47

48
49
50
51
52
53
54
55
56
57

(2)Ruling on the Motion. HAfler the jury has returned a guilty
verdict, the court may set aside the verdict and en’cer an acquittal.
{ F 1 ‘n 1 E -’] i ‘ - i . - ] - ‘ [

(3)No Prior Motion Required. A defendant is not required to
move for ajudgment of acquittal beforée the court submits the case
to the jury as a prerequisite for making such a motion after jury

dischargeverdict.
(d)Conditional Ruling on a Motion for a New Trial.

(1)Motion for a New Trial. If the court enters a judgment of
acquittal after a guilty verdict, the court must also conditionally
determine whether any motion for a new trial should be granted
if the judgment of acquittal is later vacated or reversed. The court
must specify the reasons for that determination.

(2)Finality. The court ’s order conditionally granting a motion
for a new trial does not affect the finality of the judgment of

‘acquittal.

(3)Appeal.
(A)Grant of a Motion for a New Trial. If the court conditionally

grants a motion for a new trial and an appellate court later
reverses the judgment of acquittal, the trial court must proceed
with the new trial unless the appellate court orders otherwise.
(B)Denial of a Motion for a New Trial. 1f the court conditionally
denies a motion for a new trial, an appellee may assert that the
denial was erroneous. If the appellate court later reverses the
judgment of acquittal, the trial court must proceed as the appellate
court directs.
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ATTACHMENT “B”

| PROPOSED AMENDMENT TO 2002 VERSION OF RULE 29

Rule 29. Motion for a Judgment of Acquittal

(a)Before Submission to the Jury. Afterthe government closes
its evidence or after the close of all the evidence, the defendant
may move for a judgment of acquittal of any offense for which
the evidence is insufficient to sustain a conviction. The court may
deny the motion or reserve decision on the motion, but the court
may not grant the motion prior to the jury's return of a verdict of
guilty. Ifthe court denies a motion for a judgment of acquittal at
the close of the government’s evidence, the defendant may offer
evidence without having reserved the right to do so.

(b)Reserving Decision. If the court reserves decision on the
motion, the court must proceed with the trial, submit the case to
the jury, and decide the motion after the jury returns a verdict of
guilty. Ifthe court reserves decision, it must decide the motion on
the basis of the evidence at the time the ruling was reserved.

(c)After Jury Verdict.

(1)Time for a Motion. Within 7 days after a guilty verdict, or
within any other time the court sets during the 7-day period, a
defendant may move for a judgment of acquittal, or renew such
amotion, or the court on its own motion may grant a judgment of
acquittal, if the evidence is insufficient to sustain the guilty
verdict.
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30
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32
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38
39
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47

(2)Ruling on the Motion. After the jury has returned a guilty
verdict, the court may set aside the verdict and enter an acquittal.

(3)No Prior Motion Required. A defendant is not required to
move for a judgment of acquittal before the court submits the case
to the jury as a prerequisite for making such a motion after jury
verdict.

(d)Cénditional Ruling on a Motion for a New Trial.

(1)Motion for a New Trial. 1f the court enters a judgment of
acquittal after a guilty verdict, the court must also conditionally
determine whether any motion for a new trial should be granted
if the judgment of acquittal is later vacated or reversed. The court
must specify the reasons for that determination.

(2)Finality. The court ’s order conditionally granting a motion
for a new trial does not affect the finality of the judgment of
acquittal.

(3)Appeal.
(A)Grant of a Motion for a New Trial. If the court conditionally

grants a motion for a new trial and an appellate court later
reverses the judgment of acquittal, the trial court must proceed
with the new trial unless the appellate court orders otherwise.
(B)Denial of a Motion for a New Trial. If the court conditionally
denies a'motion for a new trial, an appellee may assert that the
denial was erroneous. If the appellate court later reverses the
judgment of acquittalythe trial court must proceed as the appellate
court directs.
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Post-Verdict Rule 29s Reported to Criminél Appellate

APPEALS

Il

2000 TABLE

Reversed

Sep. 21, 1999

US v. Jeffrey Holmes Ayers

Oct. 29, 1999 US v. Dwight D. Sundby D.N.D. Conmy
221 F.3d 1345 (8" Cir.
2000) (Table)
Dec. 7, 1999 US v. Michael Abbell and S.D. Fla. Hoeveler Reversed
William Moran 271 F.3d 1286 (11" Cir.
: 2001)
Jan 4, 2000 US v. Tony Johnson W.D.TN | Todd Reversed
: 39 Fed. Appx. 114 (6™
Cir. 2002)
Jan 6, 2000 US v. Ronald Dean D.N.M. - Vazquez Reversed
Deucher 3 Fed. Appx. 889 (10"
Cir. 2000)
Jan. 21, 2000 US v. Eddie Tosado M.D. Fla. | Sharpe Affirmed
226 F.3d 649 (11* Cir.
2000) (Table)
Jan. 26, 2000 US v. Harline DeCordova M.D. Fla. | Aldrich Affirmed in part,
Young ‘ Reversed in part
No. 00-11137 252 F.3d 439 (11** Cir.
) 2001) (Table)
Jan. 27, 2000 US v. Daniel Bologna N.D.N.Y. Scullin, Jr. Reversed
58 Fed. Appx. 865 (2d
Cir. 2003)
Apr. 27, 2000 US v. Anthony J. E.D. Shaw Reversed
Thompson Missouri 285 F.3d 731 (8™ Cir.
2002)
Sept. 18, 2000 US v. Tina Nichols E.D.N.C. Britt Vacated
‘ . 15 Fed.Appx. 80
(4™ Cir. 2001)
Oct. 3,2000 US v. Clifford Timmons N.D. GA Hunt Reversed
283 F. 3d 1246 (11* Cir.
2002)
NO APPEALS
Dat




Jan. 3, 2000 US v. Thomas O’Neil E.D. Mich Cleland
Jan. 21, 2000 US v. Mark Saripkin ‘W.D. Tenn. Julia Smith
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2000 FACTS

APPEALS N

United States v. Dwight D. Sundby (D.N.D. October 29, 1999)

The judge granted post-verdict motion of acquittal on two counts: conspiracy to
possess with intent to distribute methamphetamine and possession with intent to distribute
methamphetamine. The judge refused to draw adverse inferences from the fact that
marked baggies were left at the defendant’s house and there were corroborative entries in
the defendant’s drug ledger. Reversed.

United States v. Michael Abbell and William Moran (S.D. Fla. Dec. 7, 1999)

District court granted judgment of acquittal on a RICO conspiracy charge arising
out of the defendant’s participation in efforts by the Cali drug cartel to obstruct justice by
seeing to it that the cartel members arrested and imprisoned in the U.S. remained silent
about the cartel’s activities. The court held that the defendants’ inappropriate conduct did
not demonstrate a direct link to the drug conspiracies. Reversed.

United States v. Tony Johnson (W.D. Tenn. Jan. 4, 2000)

District court granted judgment of acquittal on firearms counts, 18 U.S.C. 924c and
922(g). The court found no evidence that the defendant used or carried a firearm, and
further ruled that his possession of a firearm was not related to a drug trafficking crime.
The government appealed only on the judgment relating to the Section 924 count..
Reversed. ‘

United States v. Ronald Dean Deucher (D.N.M. Jan 6, 2000)

The judge granted the motion of acquittal after verdict convicting the defendant for
possession with intent to distribute S0kg or more of marijuana and conspiracy to possess
with the intent to distribute marijuana. The court found the following evidence insufficient
to support a conviction: the defendant’s nervousness at the border checkpoint, referral to
cargo as UPS shipment, the fact that the trailer doors weren’t secure even though he told
the border agent he checked them, and the defendant’s trial testimony denying guilt.
Affirmed.

United States v. Eddie Tosado (M.D. Fla. Jan. 21, 2000)

The judge granted a judgment of acquittal on the charge of conspiracy to possess
heroin with the intent to distribute. The judge found that there was insufficient evidence to
establish an intent to distribute the heroin. The defendant possessed 50 grams of heroin,
but because he bought that amount over a five month period, the judge contended that the
defendant could have bought the heroin for personal use. Affirmed.

United States v. Harline DeCordova Young (M.D. Fla. Jan. 26, 2000)
The judge granted the motion for judgment of acquittal of the defendant, who was
charged with importing and possessing cocaine, in violation of 21 U.S.C. 952 and 841(a)(1).




The judge said that traces of cocaine residue in the defendant’s briefcase were inexplicable
and could in no way be connected to the sealed drugs found in the airplane lavatory trash
bin. The judge also found it impossible that the defendant could have gotten the drugs

through airport security x-rays to place them in the lavatory. Affirmed in part, Reversed
in part.

United States v. Daniel Bologna (N.D.N.Y Jan. 27, 2000) "

The judge granted post-verdict motion for judgment of acquittal with respect to two
counts involving false Reports of Investigation written by the defendant, a United States
Customs Special Agent. Bologna allegedly filed false dates of convictions to justify the
hundreds of hours he reported working on the cases. The court found that while Bologna
reported false dates of conviction, there was insufficient evidence that he knew the dates
were false and that he knowingly reported false dates. Reversed.

United States v. Anthony J. Thomnson (E.D. Mlssourl Apr. 27,2000)

The court granted a post-verdlct motion of acquittal on a charge of possession of
crack cocaine with intent to distribute and instead convicted the defendant of the lesser-
included offense of simple possession of more than five grams of crack cocaine. The Jjudge
found there was insufficient evidence of the defendant’s intent to distribute, even though
the amount of cocaine was consistent with dlstrlbutlon and not personal use. Reversed.

United States v. Tina Nlchols‘(E.D.N.C. Sept. 18, 2000)

Judge granted the motion for judgment of acquittal on the charge of bank fraud on
the grounds that the evidence did not establish that the defendant misrepresented or
concealed a material fact from the bank. The defendant oversaw the accounts for a
partnership that built a shoppmg center in North Carolina. She deposited loan checks into
her own account without the contractor’s endorsement The court found that depositing a
check without more did not involve representation. Vacated

United States v. Clifford Timmons (N.D. Ga. Oct. 3, 2000) . )

The district court granted a motion for judgment of acquittal on a firearms charge,
finding the evidence insufficient to support the jury’s finding that the defendant possessed
a firearm “in furtherance of” a drug trafficking crime. Reversed.

NO APPEALS

United States v. Jeffrey Holmes Avers (N.D. Ca Sep. 21, 1999)
District court granted post-verdict motion for judgment of acquittal on the ground

that evidence that defendant possessed a shotgun and ammunition for 60 to 90 seconds was
insufficient to support conviction for possession of firearms.

United States v. Thomas O’Neil (E.D. Mich. January 3, 2000)
The Rule 29 motion was granted 16 months after it was made because the evidence
was insufficient to show that O’Neil (who was being prosecuted for dealing in explosive
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‘materials without a license) had sold “explosive materials” within the definitions of 18

U.S.C. 841(c) and (d).

United States v. Mark Saripkin (W.D. Tenn. Jan. 21, 2000)
Judge granted motion on Count 1: conspiracy to obstruct justice, to kill an FBI

‘agent, and to kill a witness in violation of 18 U.S.C. 371. The court found that the evidence

did not demonstrate that the defendant was part of the conspiracy, even though tapes of
conversations appeared to show otherwise. The acquittal was entered after the jury was
unable to reach a verdict and the court’s ruling was not appealable.

United States v. Jose Madera-Melendez (D.P.R. Feb. 11, 2000)

After a jury found the defendant guilty, of consplracy to commit murder during a drug
offense, the judge sua sponte reconsidered a Rule 29 motion made during trial. He
concluded that there was not “even a scintilla of evidence” that the defendant joined the
conspiracy, because, accordmg to the judge, there was no admissible evidence that the
defendant was part of the drug organization and the defendant was merely present at the
murder scene. '
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2001 TABLE
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Reversed

No. 98-60049-15 278 F.3d 500 (5th Cir. 2002)
7/13/00 US v. Moran D. Mass. Lindsay | Reversed
No. 96-10335-RCL 312 F.3d 480 (1st Cir. 2002)
9/29/00 US v. Nance - E.D. Jordan Affirmed
No. 3:99-CR-144 Tenn, 40 Fed. Appx. 59 (6th Cir. 2002)
3/7/01 US v. Ares S.D. Fla. Gold Affirmed
No. 98-943-Cr-Gold 34 Fed.Appx. 388 (11th Cir.
2002)
4/4/01 -US v. Oberhauser D. Minn. Frank | Reversed
Crim. No. 99-20(07) 284 F.3d 827 (8th Cir. 2002)
4/18/01 US v. Reyes S.D:N.Y. | Patterso | Reversed ]
No. 01-1258 BN n 302 F.3d 48 (2d Cir. 2002)
4/28/01 US v. Smith et al. D.N.J. Lifland Reversed
‘No. 01-2605 294 F.3d 473 (3d Cir. 2002)
6/26/01 US v. Donaldson E.D. Tarnow Reversed
No. 00-CR-20067-BC Mich. 52 Fed. Appx. 700 (6th Cir.
) ’ 2002)
7/2/01 US v. Hernandez-Bautista | W.D. Tex. | Furgeso | A‘ffifmed
No. P-01-CR-103 n 293 F.3d'845 (5th Cir. 2002)
8/7/01 US v. Canine S.D. Iowa | Vietor Reversed \
No. CR 01-43 30 Fed. Appx. 678 (8th Cir.
: 2002)
8/14/01 US v. Hernandez S.D. Iowa Vietor Affirmed
No. 01-57 301 F.3d 886 (8th Cir. 2002)
8/31/01 US v. Bruce Brown ED.N.C. | Howard | Reversed -
52 Fed. Appx. 612 (4™ Cir. 2002)
9/14/01 " US v. Chang Qin Zheng N.D. Fla. Paul Reversed
D.C. No. 1-00-CR-338 306 F.3d 1080 (11th Cir. 2002)
(MMP)
9/25/01 US v. Lusk D. Oregon | Redden Affirmed
No. CR 00-564-RE 41 Fed. Appx. 955 (9th Cir.
2002)
4/13/02 US v. As-Sadiq E.D.N.C. | Fox Affirmed
No. 5:00-CR-176-1F(3) 58 Fed. Appx. 952 (4th Cir.
2003)

PPEALS

AT

1/23/01

US v. Ayala-Torres

No. CR00-5585R JB

Burgess




4/18/01 US v. Sanchez C.D. Cal. . |Pregerson
No. 992(B)-DDP ‘
7/13/01 US v. de Saad C.D.Cal. |Friedman
' |No. CR 98-504 ‘
8/17/01 US v. Sandoval- C.D. Cal. ?
‘Ahumada ‘
CR 00-987-FMC
10/15/01  JUS v. Sowada E.D.Tex. |Brown
" |No. 4:01cr2(3)
/
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2001 FACTS
APPEALS

United States v. Deville, (W.D. La. July 7, 2000)

The defendant, a former chief of police, was convicted of, inter alia, one count of
possessing and carrying a firearm during, in relation to, and in furtherance of a drug
trafficking crime, in violation of 18 U.S.C. § 924(c)(1)(A)(i), for keeping his semi-automatic
hand gun in a nearby overnight bag while transporting 62 pounds of marijuana from
Texas to Louisiana. The district court entered a judgment of acquittal on the § 924(c)
count, expressing concern about the lack of corroboration regarding certain pieces of
evidence. Reversed.

United States v. Moran, (D. Mass. July 13, 2000)

Defendants, corporate insiders of the First American Bank for Savings, were
convicted of one count of conspiracy to commit bank fraud, in violation of 18 U.S.C. § 371,
and two counts of bank fraud, in violation of 18 U.S.C. § 1344. The district court, one year
after the conviction, entered a judgment of acquittal on all counts for both defendants,
arguing that one witness’s testimony should be discounted due to his memory problems
stemming from alcoholism, and that the government failed to prove that one of the
defendants had knowingly acted to defraud the bank. Reversed.

United States v. Nance, (E.D. Tenn. Sept. 29, 2000)

The defendant was convicted of, inter alia, possession of a firearm in furtherance of
a drug trafficking crime, in violation of 18 U.S.C. § 924(c)(1)(A), for firearms found in the
defendant’s car when the deféendant was confronted, arrested, and searched in his
apartment; the search of the defendant revealed drugs and related paraphernalia. The
district court granted defendant’s motion for acquittal on the § 924(c) charge because the
court found that the gun was not on the defendant or within his reach, and that there were
no drugs in the car; therefore, the defendant did not use or carry the firearm in
furtherance of a drug trafficking violation within the meaning of the statute. Affirmed.

United States v. Ares, (S.D. Fla. Mar. 7, 2001)

The defendant was convicted of obstruction of justice, in violation of 18 U.S.C. §
1503, for giving false statements in response to a request by the Probation Office regarding
the employment status of a former employee who was being sentenced for an unrelated
crime. The district court granted a post-verdict judgment of acquittal, arguing that (1)
there was insufficient proof that the defendant knew of a pending judicial proceeding; (2)
there was insufficient evidence that she “corruptly” intended to impede it; (3) there was no
evidence that the defendant’s misrepresentations had the “natural and probable effect” of
impeding the due administration of justice in the sentencing hearing. Affirmed.

United States v. Oberhauser, D. Minn. Apr. 4, 2001
The defendant was convicted of two counts of money laundering in violation of 18
U.S.C § 1956(a)(1)(A)(i) for setting up fraudulent trust accounts. The district court entered’



a judgment of acquittal, finding primarily that there was insufficient evidence to show that

the defendant was aware that the operation was fraudulent at the time of the specific
transactions on which he was convicted. Reversed.

United States v. Reyes, (S.D.N.Y. Apr. 18, 2001)

The defendant was convicted of conspiring to transport stolen property in interstate
commerce, in violation of 18 U.S.C. §§ 371 and 2314, for referring customers to a
neighboring business that sold stolen automobile airbags. The district court entered a
judgment of acqulttal findmg that the evidence was insufficient to show that the defendant
“had the speclfic intent to become a, knowmg and w1llmg member of the . .. conspiracy to
deal in stolen alrbags Reversed ‘

United States v. Smith, (D.N.J. April 28, 2001)

Five police officers were convicted under 18 U.S.C. § 241 of conspiracy to violate the
civil rights of an arrestee they wrongly suspected of murder, by beating and pepper-
spraying him, which led to his death. The district court entered a judgment of acquittal
for all defendants (freemg two entlrely) on the conspiracy count, misinterpreting the law of
conspiracy by concludlng that concerted action could not be inferred if there was any other
possible mference, and by refusing to cons1der post—death conspiratorial acts. Reversed.

United States v. Donaldson, (E.D. Mlch June 26, 2001)

The defendant was convicted of bank robbery, in violation of 18 U.S.C. § 2113(a).
The district court entered a judgment of acquittal, relying on the government’s failure to
produce several pleces of ev1dence as Well as a number .of other factors. Reversed.

Umted States v. Hernandez-Bautista, (W. D. Tex. July 2, 2001)

The defendants were convicted of possessing between 100 and 1000 kilograms of
marijuana with intent to distribute, in violation of 21 U.S.C. § 841(a)(1). The district court
entered a judgment of acquittal and conditionally granted defendants’ motion for a new,
trial, arguing that footprints found near abandoned bags of marijuana were not similar
enough to the defendants’ to establish anythmg more than proximity to the marijuana.
Affirmed.

United States v. Canine, (N.D. Iowa Aug. 7, 2001)

The defendant was convicted of bankruptcy fraud, in violation of 18 U.S.C. § 157,
for knowingly and intentionally failing to report funds that she and her husband had
received as an inheritance from his husband’s mother’s estate. The district court entered a
judgment of acquittal, arguing that the defendant had no duty to report the assets from her
husband’s mother’s estate, and that there was no evidence that the defendant denied
receiving her husband’s inheritance. Reversed.

United States v. Hernandez, (S.D. Iowa Aug. 14, 2001)

The defendant was convicted of aiding and abetting the possession of
methamphetamine for purposes of distribution. The district court entered a judgment of
acquittal; among other grounds, although it found the ev1dence sufficient to demonstrate
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that the defendant knew that her codefendants possessed with the intent to distribute, it
concluded that knowledge was insufficient to give rise to criminal liability for aiding and
abetting. Affirmed.

United States v. Brown, (E.D. N.C. Aug. 31,2001) -

The district court granted a motion for judgment of acquittal for bankruptcy fraud,
finding that the jury’s acquittal of a codefendant showed that the evidence was insufficient
to support the defendant’s conviction. Reversed.

United States v. Chang Qin Zheng, D.C. No. 1-00- CR—338 (MMP) (N.D. Fla. Sept. 14, 2001)

Defendants were convicted of conspiring to conceal or harbor illegal aliens for the
purpose of commercial advantage and private financial gain, in violation of 8 U.S.C. § 1324
(a)(l)(A)(m), for hiring and housing several illegal aliens. The district court entered a
judgment of acquittal on all counts for both defendants, concluding that, although the
defendants did harbor illegal aliens, they did so primarily in order to give the aliens shelter
and hence were not harboring them “for commercial advantage or private financial gain”
under the meaning of the statute. Reversed.

United States v. Lusk, No. CR 00-564-RE (D. Oregon Sept. 25 2001)

In his first trial, the defendant was convicted of being a felon in possession of a
firearm, in violation of 18 U.S.C. § 922(g). The district court denied defendant’s motion for
a judgment of acquittal but granted his motion for a new trial. In his second trial, the
defendant was again convicted. The district court granted defendant’s motion for a
judgment of acqmttal and, in the event the judgment of acquittal were to be vacated or
reversed, granted defendant’s motion for a new trial. The court found the evidence
insufficient in the second trial despite finding the evidence sufficient in the first trial,
because several pieces of evidence used in the first trial had been excluded or weakened.
Affirmed.

United States v. As-Sadiq, No. 5:00-CR-176-1F(3) (E.D. N.C. Apr. 13, 2001)

The defendant was convicted of, inter alia, aiding and abetting the use of a firearm
during a crime of violence, in violation of 18 U.S.C. §§ 2 and 924(c). A shotgun was found
in his apartment after he “cased” a bank for his co-felons; and he was present at (but did
not participate in) the bank robbery itself, during which a firearm was brandished. The
district court granted a judgment of acquittal, finding that the bank robbery was “a
separate and distinct crime” and that “you have no activity on that particular day that in
any way indicates that Mr. As-Sadiq assisted in the obtaining, using, carrying, brandishing,
or whatever, the gun.” Affirmed.

NO APPEALS

United States v. Ayala-Torres, No. CR00-5585R JB (W.D. Wa. Jan. 23, 2001)
The defendant was convicted of attempted manufacture of metamphetamine, based
on the defendant’s physical presence in a mobile home where the drug was manufactured,

10



the presence of his identity card in the mobile home, and his fingerprints on several
methamphetamine precursors and paraphernalia. The district court granted a post-verdict
judgment of acquittal, arguing that “mere presence at a methamphetamine lab, even if
supplemented by a poor or incredible explanation for that presence, is an insufficient basis
for an inference, beyond a reasonable doubt, of intent to manufacture.”

United States v. Sanchez, No. 992(B)-DDP (C.D. Cal. Apr. 18 2001)

The defendant was convicted of conspiring to possess cocaine with the intent to
distribute, in violation of 21 U.S.C. § 846, for allowing his brother to use the defendant’s
residence for drug dealing. After finding that it should have excluded the statements of
defendant’s coconspirators, the district court granted defendant’s rﬁotlon for a judgment of
acquittal because the remaining evidence was insufficient to show that the defendant did
anything to further the conspiracy. However, the district’ court subsequently granted a new
trial motion as well on several different grounds, mcludmg 1ts conclusmn that the evidence
heavily preponderated against a verdict.

United States v. de Saad, No. CR 98-504 (C.D. Cal. July 13, 2001)
'The defendant, a high-level bank executive, was convicted of one count of conspiring

" to launder monetary instruments, in violation of 18 U.S.C. § 1956(h), and ten counts of

aiding and abetting money laundering, in violation of 18 U.S.C. § 1956(a)(3)(B), after
agreeing during a sting operation to move large amounts of money that she was told were
derived from narcotics trafficking. The district court entered a judgment of acquittal,

- arguing that the evidence was insufficient to prove that the defendant actually thought,

from the sting operators’ statements, that she was managing drug proceeds.

United States v. Sandoval-Ahumada, CR 00-987-FMC (C.D. Cal. Aug. 17, 2001)

The defendant was convicted of, inter alia, hostage taking, in violation of 18 U.S.C. §
1203, for participating in the detention of several aliens after they failed to pay the
defendant and her codefendants their smuggling fee. The district court entered a judgment
of acquittal on the hostage-taking count, arguing that it was not foreseeable that the
smuggling venture would involve the taking of hostages, and that the evidence was
insufficient to show that the defendant aided and abetted her codefendants.

United States v. Sowada, No. 4:01cr2(3) (E.D. Tex. Oct. 15, 2001)

The defendant was convicted of marketing in motor vehicle parts with altered vehicle
identification numbers and trafficking in motor vehicle parts with obliterated !
identification numbers, in violation of 18 U.S.C. § 2321, and conspiracy to commit money
laundering, in violation of 18 U.S.C. § 1956(h). The district court entered a judgment of
acquittal on the money laundering count, finding the evidence insufficient to prove that the
illegal funds generated were involved in the financial transactions that formed the basis for
the charge.
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2002 TABLE

APPEALS -
9/24/01 US v. Alan Mikell and Christopher 'E.D. Cleland None so far .
Grisel Mich
10/19/01 | US v. Jack Carl Velte S.D. Ca Breyer Reversed
331 F.3d 673 (9" Cir. 2003)
1/3/02 US v. Virgil Brown and James Yazzie D.N.M Parker Reversed
' 50 Fed. Appx. 970 (10" Cir.
2002)
2/13/02 US v. Jerome Stack N.D. Iii. {Castillo Affirmed ‘
| No. 00-CR-585 ‘ ] 2003 WL 21418411 (7th Cir.
1 2003)
2/25/02 US v. Santos Iglesias Hernandez D.N.M. Vasquez Reversed .
\ 327 F.3d 1110 (10" Cir.
] 2003) ,
3/22/02 US v. Herbert Pierre-Louis ' S.D. Fla. Gold | Affirmed
| 54 Fed. Appx. 691 (11* Cir.
{ 2002)
3/22/02 US v. Lenertz D.S.C. Perry  Reversed
No. 0:99-21 63 Fed. Appx. 704 (4th Cir.
2003) :
4/5/02 US v. Charles Jackson W.D.N.Y. Larimer  Reversed
335 F.3d 170 (2™ Cir. 2003)
3/27/02 US v. Kerry Baker D. Neb. Bataillon None so far
‘ No. 8:01CR261
5/7/02 US v. William Merlino D. Mass. Stearns None so far
Crim. No. 99-10098-RGS
6/5/02 US v. Stefan Brodie E.D. Pa. McLaughli | None so far
‘ Cr. No. 00-629 n
8/22/02 US v. Alvarez & Gonzalez E.D.N.C. Howard None so far
' No. 5:0222-CR-86-H-3
9/9/02 US v. Reginald Shelley N.D. Ala. Clemon None so far
No. CR-02-0298-W
9/26/02 US v. Alan Hammond N.D. Fla. Vinson None so far
No. 3-02-CR-006
10/16/02 } US v. Gupta S.D. Fla. Ryskamp None so far
No. 98-6118-CR
=
NO APPEALS
7 s T

i
bty

11/7/01

US v. Cortez-Montano, et al.

1/7/02 US v. Anna Martinez S.D. Iowa | Longstaff
1/30/02 | USv. Royston W.D. Va, | Turk ,
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"2/13/02 | US v. Victor Piuneda L \ W.D.Va. | Turk
2/27/62 § US v. John Miller, Pamela Joyce, and John Latourette | E.D. Pa. Buckwalte
r
5/7/02 US v. Brooke Jones D. Mont. | Molloy
Crim. No. CR 01-36-H-DWM
7/18/02 | US v. Rodgeljs ) | N.D. Fla. | Vinson
b No. 3-02-CR-006 RV
8/28/02 | US v.Stanley Sims D.N.M. | Vasquez
| CR No. 00:193-MV ¢
!
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2002 FACTS

APPEALS

United States v. Alan Mikell and Christopher Grisel (E.D. Mich. Sept. 24, 2001)

Judge granted the defendants’ post-verdict motion for judgment of acquittal on
seven charges (a conspiracy count and six counts of wire fraud). The court found that the
evidence did not establish that the defendant’s scheme to defraud deprived a large milk
cooperative (NFO) of any money or property because NFO'’s security interest in another
company’s (RPC) inventory did not have any value (because two other creditors filed their
financing statements first and were owed money in excess of RPC’s inventory). Pending.

United States v. Jack Carl Velte (S.D. Ca. Oct. 19, 2001)

Judge granted the defendant’s post-verdict. motion for judgment of acquittal on the
charge of willfully and without authority setting on fire and burning down 300 acres in
Cleveland National Forest. The judge found insufficient evidence that the defendant had
no authority to set the fire. The defendant had been smoking a cigarette, which was
permitted by forest regulations. The judge contended that the fact that an authorized fire
spread does not lead to the conclusion that a fire was started without authority.

Reversed.

United States v. Virgil Brown and James Yazzie (D.N.M. Jan. 3, 2002)

Judge granted the defendant’s post-verdict motion for judgment of acqulttal on the
charge of assault resulting in serious bodily injury. The judge found that there was
insufficient evidence of causation. The defendant testified that he had been knocked down
and found that his leg was broken when he tried to get up. The judge said that this story
did not adequately explain the seriousness of the injury, and common experience suggests
that some aggravating factor must have caused the severity of the injury. Reversed.

United States v. Jerome Stack, No. 00-CR-585 (N.D. Il Feb. 13, 2002)

The defendant was convicted of, inter alia, two counts of theft of funds, in violation
of 18 U.S.C. § 666, for his involvement in a long-running public corruption scheme with the
mayor and city prosecutor in Calumet City, Illinois. The district court entered a judgment
of acquittal on these two counts, reasoning that each count required a minimum
jurisdictional amount of $5,000 for each year, and that the evidence did not support the _
Government’s contention that this jurisdictional amount was satisfied. Affirmed.

United States v. Santos Iglesias Hernandez (D.N.M. Feb. 25, 2002)

Judge granted the defendant’s post-verdict motion for judgment of acquittal on the
charge of transporting an illegal alien in furtherance of the alien’s presence in the United
States. The judge held that there was insufficient evidence to prove that the defendant
willfully acted in furtherance of the alien’s violation of the law. The evidence showed that
15 illegal aliens were found in the sleeper compartment of the tractor cab, but the judge
held that there was no evidence to demonstrate the defendant’s intent/willfulness.
Reversed.

14



United States v. Herbert Pierre-Louis (S.D. Fla. Mar. 22,.2002)

Judge granted the defendant’s post-verdict motion for judgment of acquittal on two
charges of causing the transmission of a program or code with the intention of causing
damage to a protected computer, the pre-USA PATRIOT Act version of the Computer
Fraud and Abuse Act The district court found that the statutory definition of “loss” did
notinclude “ economic, damages and does not support a conclusxon that “lost profits” or
“loss revenue” 'was within the statutory defimtlon Affirmed

United States \'A Lenertz, (D.S C. Mar. 22, 2002)

The defendant was-convicted of three counts of wire fraud, in violation of 18 U.S. C
§ 1343, for devising a scheme to defraud individuals into investing in the development of a
resort project in the Bahamas. After defeﬁse counsel argued that the evidence was
insufficient to prove that those who had actually wired the funds in question relied on the
defendant’s representations, the dlstrlct court entered a judgment of acquittal without
explammg its decision. Reversed

United States v. Jackson (W.D. N.Y. April 5, 2002)

The defendant was convicted of conspiracy to import five or more kilograms of
cocaine. The district court granted a motion for judgment of acquittal on that charge,
instead finding that the defendant was guilty only of the lesser crime of conspiracy to
import 500 grams to five kilos. Reversed

United States v.‘ Kerry Baker, No. 8:01CR261 (D. Neb. Mar. 27, 2002)

The defendant was convicted of, inter alta, conspiring to distribute crack cocaine.
The district court entered a judgment of acquittal on the conspiracy count, finding that
there was no physical evidence indicating that the defendant was involved in a conspiracy
to distribute crack cocaine rather than powder cocaine, and that there was no credible
testimony establlshmg defendant’s participation in the crack conspiracy. Pending.

United States v. William Merlino, Crim. No. 99-10098-RGS (D. Mass. May 7, 2002)

The defendant was convicted of conspiracy and attempt to violate the Hobbs Act, 18
U.S.C. § 1951, and two counts of carrying a firearm during and in relation to a crime of
violence, in violation of 18 U.S.C. § 924(c), for being the driver and lookout in a scheme to
rob an armored car facility. The district court entered a judgment of acquittal, finding the
informant witness’s testimony was “too slender a reed to support the mandatory thirty-year
consecutive sentence” that was required under the § 924(c) charge. Pending.

United States v. Stefan Brodie, Cr. No. 00-629 (E.D. Pa. June 5, 2002)

The defendant, the president and CEO of Bro-Tech Corp., was convicted of
conspiracy to make illegal sales to Cuba, in violation of 50 U.S.C. § 5(b) and 16, and 31
C.F.R. § 515.201(b), for selling goods to Cuba through the United Kingdom. The district
court entered a judgment of acquittal, finding the evidence insufficient to conclude that the
defendant knew that sales to Cuba through the U.K. violated the law during the time when
the relevant sales were made. Pending.
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United States v. Alvarez & Gonzalez, No. 5:0222-CR-86-H-3 (E.D.N.C Aug. 22, 2002)
Defendants were indicted for conspiracy to distribute crack cocaine and possession
with intent to sell; defendant Alvarez was further charged with carrying a firearm during a
drug conspiracy. The jury deadlocked and the court declared a mistrial. The defendants
made a motion for judgment of acquittal; the district court said it was granting the motion,
entered an order captioned “Judgment of Acquittal,” but in the order seemed to rely on
factors other than sufficiency of the evidence (though there were also hints that the district
court thought the evidence insufficient). On appeal, the Government will argue that the
judgment of acquittal should properly be considered a dismissal of an mdlctment
Pending. :

United States v. Reginald Shelley, No. CR-02-0298-W (N.D. Ala. Sept. 9, 2002)

The defendant was convicted of being a felon in possession, in violation of 18 U.S.C.
§ 922(g)(1). Before trial, the district court granted the defendant’s motion to bar the
government from introducing evidence about the marijuana found next to the defendant’s
gun in the car. During cross-examination of the defendant, the government asked whether
there was “something else” under the front seat near the gun. Defense counsel objected and
moved for a mistrial. The court granted defense counsel’s motion; then, three days later,
the court entered an order labeled “judgment of acquittal” on the ground that it was
sanctioning the government’s misconduct. Pending.

United States v. Alan Hammond, No. 3-02-CR-006 (N.D. Fla. Sept. 26, 2002)

The defendant was convicted of one count of making an unregistered firearm and
one count of possessing an unregistered firearm, in violation of 26 U.S.C. § 5861(d) and (f),
for manufacturing a 13”-long cardboard tube with a fuse containing nine ounces of black
powder and smokeless gunpowder. The district court entered a judgment of acquittal on
the ground that the evidence was insufficient to show that the tube was a destructive device
within the meaning of § 5864(f) because it was almost equivalent to dynamite (which is not
considered a destrucpve device) and it was doubtful whether the device would explode.
Pending.

United States v. Gupta, No. 98-6118-CR (S.D. Fla. Oct. 16, 2002)

Defendants were convicted of conspiracy to submit false claims, in violation of 18
U.S.C. § 286, and mail fraud, in violation of 18 U.S.C. § 1341, for overbilling and otherwise
deceiving Medicare. A little under three years after the guilty verdict, after several motions
by the defendants, the district court entered a judgment of acquittal. On appeal, the
Government will argue that the district court lacked jurisdiction to rule on defendants’
motions for judgments of acquittal and that the district court erred in finding the evidence
insufficient. Pending.
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NO APPEALS
United States v. Cortez-Montano, et al. (W.D. La. Nov. 7,2001)

Judge granted all of the defendants’ post-verdict motions for judgment of acquittal
on the charges of conspiracy to possess with intent to distribute over 50 grams of cocaine
base. The judge found that there was evidence to show multiple conspiracies, but not the
single conspiracy. ‘charged ‘The court found that there was no common goal and no
significant overlap in the defendants various dealmgs

United States v. Anna Martmez (S.D. Iowa Jan. 7 2002)

Judge granted the defendant’s post-verdlct motion for judgment of acquittal on the
charge of possessmn ofa firearm in relation to a specific substantive drug offense. The
judge found lnsuffielent ev1dence as to whether the defendant knew the firearms were in
the house of a codefendant Wwhere she was staymg

United States v. Royston (W.D. Va. Jan. 30, 2002) &

Judge granted the defendant’s post-verdict motion for judgment of acquittal on the
charge of bank fraud The court found insufficient evidence to demonstrate that the
defendant mtended to “victimize the bank” (though there was a legal question as to whether
this intent was even required).

United States v. Victor Piuneda (W.D. Va. Feb. 13, 2002)

Judge granted the defendant’s post-verdict motion for judgment of acquittal on the
charges of methamphetamine trafficking. At trial, the government’s main witness refused
to incriminate the defendant and the government had no evidence against the defendant
other than this testimony.

5
United States v. John Miller, Pamela Joyce, and John Latourette (E.D. Pa. Feb. 27, 2002)
Judge granted defendant Joyce’s post-verdict motion for judgment of acquittal on
the charges of conspiracy to possess and to possess with the intent to distribute crack
cocaine. The judge found insufficient evidence to support an inference that Joyce’s small
drug purchases was evidence of her intent to join the other defendants’ conspiracy.

United States v. Brooke Jones, Crim. No. CR 01-36-H-DWM (D. Mont. May 7, 2002)

The defendant, a bank bookkeeper, was convicted of embezzling funds from a bank
insured by the Federal Deposit Insurance Corporation (FDIC), for creating fraudulent
records showing money deposited into the account of a friend. The district court entered a

judgment of acquittal, finding the evidence insufficient to prove that the bank was insured
by the FDIC on the dates of the offense.

United States v. Rodgers, No. 3-02-CR-006 RV (N.D. Fla. July 18, 2002)

Defendants, viatical settlement sales agents, were convicted of various counts of
fraud and interstate transportation of money obtained by fraud. The district court entered
a judgment of acquittal, ruling that the evidence was insufficient to prove that the
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defendants had knowledge of the parent corporation’s fraudulent activities, and that the
evidence could not prove that the defendants had the intent to defraud investors.

United States v. Stanley Sims, CR No. 00-193-MV (D.N.M.)

The defendant was convicted of, infer alia, one count of receiving material involving
the sexual exploitation of minors, in violation of 18 U.S.C. § 2252(a)(2). The district court
entered a judgment of acquittal on this count, on the ground that Ashcroft v. Free Speech
Coalition, 122 S. Ct. 1389 (2002), required the government to prove that the sexual
depictions of minors involved in that count were real children.
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U.S. Department of Justice

Criminal Division

Assistant Attorney General Washington, D.C. 20530

March 31, 2003

MEMORANDUM

TO: Hon. Edward E. Carnes
Chairman, Advisory Committee on Criminal Rules

FROM: Eric H. Jaso
Counselor to the Assistant Attorney General & Ex Officio

SUBJECT: Proposed Amendment to Criminal Rule 29

The Department of Justice requests that the Criminal Rules Advisory Committee amend
Rule 29 of the Federal Rules of Criminal Procedure to preserve the government’s right to appeal a
trial court’s decision to grant a motion for judgment of acquittal. Although the Department
recognizes and supports the longstanding discretion of the district court to dismiss criminal counts
as insufficiently supported by evidence introduced at trial, we do not believe that the Rules should
continue to permit such discretion to be exercised without judicial review. Similarly, we
recognize that most judges exercise this discretion with appropriate deference to the
government’s charging decisions and evidentiary burden, and to the province of the jury to weigh
the sufficiency of evidence. However, we are concerned that some judges have exercised this
discretion improperly, and granted dismissal motions pre-verdict expressly to avoid the possibility
of appellate review. The Department urges the Committee to consider its concerns, including the
examples of improper dismissals we note herein, and adopt the proposed amendment, which will
preserve judicial discretion while ensuring that it is properly exercised in the vitally important area
of criminal law enforcement.

The Current Version of Rule 29

Currently, Rule 29(a) permits the defendant to make a motion for judgment of acquittal
"after the government closes its evidence or after the close of all the evidence," and permits the
district court, in response to such a motion or on its own, to grant a judgment of acquittal if the
evidence is insufficient to support a conviction. Rule 29(b) permits, but does not require, the
court to reserve decision on an acquittal motion until the jury has reached a verdict. Rule 29(b)
also permits a court to grant a judgment of acquittal if the jury is discharged without a verdict.
Such rulings, made before the jury enters a verdict, can not be appealed under the Double
Jeopardy Clause, no matter how erroneous. United States v. Martin Linen Supply Co., 430 U.S.
564 (1977).




The Need for The Proposed Amendment to Rule 29

The proposed amendment would correct an anomaly in the Rules -- the ability of a district
court to grant an unappealable judgment of acquittal. As commentators have recognized,

[i]n all of federal jurisprudence there is only one district court ruling that is both
absolutely dispositive and entirely unappealable. Federal Rule of Criminal
Procedure 29 enables the trial judge upon her own initiative or motion of the
defense to direct a judgment of acquittal in a criminal trial at any time prior to the
submission of the case to the jury. Once the judgment of acquittal is entered, the
government's right of appeal is effectively blocked by the Double Jeopardy Clause
of the U.S. Constitution, as the only remedy available to the Court of Appeals
would be to order a retrial. No matter how irrational or capricious, the district
judge's ruling terminating the prosecution cannot be appealed.

Richard Sauber & Michael Waldman, Unlimited Power: Rule 29(a) and the Unreviewability of
Directed Judgments of Acquittal, 44 Am. U. L. Rev. 433, 433-34 (1994) (footnotes omitted).
These commentators noted that "[t]hough there is only one such rule in federal jurisprudence, it is
one too many." /d. '

This is not merely an academic issue. The Department has observed repeated instances in
which district court judges have granted Rule 29 motions and dismissed criminal counts — and
even entire cases -- after jeopardy has attached but before a jury verdict has issued, thus
preventing the government from seeking appellate review. Nor is this a phenomenon involving a
handful of extraordinary cases. District.courts grant hundreds of judgments of acquittal each
year, many of which are granted before the jury reaches a verdict. To an extent rarely equaled in
our history, citizens look to the federal criminal justice system to play a leading role in ensuring
the national security, policing financial markets and corporate suites, and ensuring the consistent
enforcement of a host of important laws. Particularly in these times, the societal costs suffered
when even a small number of meritorious criminal cases are irretrievably abrogated far outweigh
the burdens placed on the court, the parties and the jurors to await the deliberation of the ‘
defendant’s peers — whose verdict may moot the issue in any event - before allowing the court to
render judgment. The Rules should ensure a just result for all parties to a criminal case. The
proposed amendment would not restrict diminish judicial discretion; rather only permit the
appellate courts to provide the same checks and balances against judicial indiscretion they do in
virtually every other context.
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Examples of Problems Encountered By the Current Version of Rule 29

The reasons given by judges granting pre-verdict judgments of acquittal are in many cases
erroneous or insupportable. The examples we have gathered confirm that the authority to dismiss
a case in a manner precluding appellate review has been employed unfairly to terminate

- prosecutions under circumstances in which the court has an unreasonable view of the sufficiency

of the evidence.

Recently, the Department conducted a survey of all United States Attorney's Offices
asking for empirical data regarding their experiences with either pre-verdict or post-verdict
dismissals over the past three years. We received responses from 74 districts. A total of 240
cases were reported. Of that number, 159 cases were completely or partially dismissed before
verdict.! Sixty-eight cases were dismissed after a verdict was entered. In a number of these post-
verdict dismissals, the government appealed and was successful in reinstating the verdict. What
follows are some particularly egregious examples of pre-verdict dismissals being granted.

In one district, a judge dismissed three counts of money laundering against two defendants
pursuant to Rule 29 based upon an erroneous understanding of the law. The allegation was that
the one defendant took proceeds from a mail fraud scheme and transferred it to a dummy
corporation set up overseas. The other defendant helped him set up the overseas corporation and
bank accounts. The court opined that where the money takes a “circuitous route" and never goes
to a third party, the court did not believe it constituted money laundering. As a result, the court
dismissed these money laundering counts pursuant to Rule 29.

In a case in another district, a judge granted a judgment of acquittal for the sole reason
that he was scheduled to attend a conference. During the trial, when it appeared that the case
would continue longer than the judge expected, he invited defense counsel to move for dismissal
at the close of the government's case. The defense attorney told the judge he thought it was
unethical to make the motion because he did not believe it was well founded. The judge
dismissed the case and attended the conference.

This power also has been used to terminate cases a judge simply does not like, for reasons
unrelated to the sufficiency of the evidence. A third district, which has experienced an
exceptionally high number of pre-verdict dismissals, reported that in a prosecution for failure to
pay child support the judge dismissed the case based upon his finding that there was insufficient
evidence that the defendant lived in a different state than the child, despite sufficient prima facie
(indeed, overwhelming) evidence (sworn statements, utility records, etc.) that the defendant had
established residence elsewhere. The United States Attorney from that district is of the view that
the judge in question viewed the case as a dispute better resolved in state court.

! A number of the cases involved the pre-verdict dismissal of a defendant in a multi-
defendant case or the dismissal of counts. Nevertheless, it appears approximately 100 cases were
dismissed pre-verdict in their entirety.




A fourth district reported that one judge has exhibited great hostility towards firearms
prosecutions. This judge apparently has commented that these cases are a waste of time and
resources. In one case the judge dismissed the case pre-verdict based upon the government's
failure to establish that the firearm traveled in interstate commerce. However, there are.no gun
manufacturers in that state and the precedent in that circuit holds that when a gunis stamped with
the name of an out-of-state manufacturer, such evidence is sufficient to establish the interstate
nexus without the need for the testimony of an ATF agent.

Two additional districts reported that following successful government appeals of post-

verdict dismissals, the respective Judges announced that in the future they would dismiss such
cases before submission to the jury.

<, Summary of the Proposed Amendment to Rule 29

The proposed amendment is straightforward, and does not alter the basic purpose of the
Rule. As amended, the Rule would require the district court to reserve-decision on whether to
grant a judgment of acquittal (unless the court simply denies the motion) until after the jury
returns a verdict. It thus would preclude the entry of a judgment of acquittal before the jury
returns a verdict, or if the jury is discharged without having returned a verdict. Accordingly, the
proposed rule preserves the government's appellate rights and ensures that erroneous rulings will
be corrected by the Courts of Appeals. Meritless or erroneous dismissals can be reversed and
verdicts of guilt reinstated without offending the Double Jeopardy Clause. See United States v.
Scott, 437 U.S. 82 (1978) Attached is a red-lined copy of the proposed rule change (Attachment
“A”) and a “clean” version of the amended rule (Attachment “B”).

Conclusion

The Department of Justice has considered this issue at great length and does not lightly
urge substantive amendments to the Criminal Rules, as this Committee is well aware. Nonetheless
we believe that Rule 29 as currently constituted represents an anomaly within the Rules and
indeed within the judicial system. Throughout the legal system — even in federal administrative
proceedings far removed in jurisdiction and importance from the Article III courts — nearly every
ruling made by the judge or decisionmaker can at some point be substantively appealed. For the

Rules to preserve an unreviewable discretion to dismiss in its entirety a criminal case, perhaps the -

most fundamental and grave proceeding in any system of laws, is wrong as a matter of policy and
of justice. Certainly the invocation of tradition alone should not suffice to preserve what is
demonstrably improper. The proposed amendment to Rule 29 would help “provide for the just
determination of every criminal proceeding,” Fed. R. Crim. P. 2, and allow the Department of
Justice to do a better job vindicating the interests of both the United States and the victims of
crime. We know the Committee will seriously consider our views, and we urge the Committee to
adopt the proposed amendment.

cc: Prof. David Schlueter, Secretary
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ATTACHMENT “A”

Rule 29. Motion for a Judgment of Acquittal {

(2)Before Submission to the Jury.
/
After the government closes its evidence or after the close of
all the eviden the =otr+—eormr—tlr=—defendant ‘s—motieon must
ot a judgment of acquittal of any offense for
which the ev1dence is 1nsuff1c1ent to sustain a conv1ctlon.

The court may oir Ts—owrcorstder—whetihrer—tire—evidemce—ts

P s

OV ICtToON:
5

. ¥ B If the court denies a motion
for a judgment of acqulttal at the close of the government’s
evidence, the defendant may offer evidence without having
reserved the right to do so.

(b) Reserving Decision.

court may-reserveg decision on the motion, ;
roceed with the trlal—fwhere—thE*mcttcn‘te—maue—nefcre
the—ciose—ofati—the—eviderncsy, submit the case to the jury,
and decide the motion etther—bﬁfore the jury returns a
verdlct U a.L[.t._.L He—returns—averditet—of gullty—-c-r—:'rs
u;.opuq;gcu witiront .ua\.‘ulg retarrea o verdiet. If the court
reserves decision, it must decide the motion on the basis of
the evidence at the time the ruling was reserved.

(c)After Jury Verdict—er—Bischarge.

(1) Time for a Motion

defendant may move for a judgment of acqulttal or
renew such a motlon, WJ.L.u.L;u + uclv._. after—a gu;_u.v verdice-or
zfter—the court u..L::L‘ua.ng.c tire Ju..Lv, wirtchrever—t Tater;—or

WIL.IIJ.].I Glily UL_J.LC.L I..LU.LC .__.LLC LOUTEL L. o T LD \)U..L .I.llg \....llC

4 . -
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(2)Ruling on the Motion. ¥£  the jury has returned a
guilty verdict, the court may set aside the verdict and enter

3 n ol W ) 3 Ja £ i | - = ot e, N
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(3)No Prior Motion Required. A defendant is not required to
move for a judgment of acquittal before the court submits the
case to the jury as a pr equisite for making such a motion

after jury dischergevsy S

(d)Conditional Ruling on a Motion for a New Trial.

(1)Motion for a New Trial. 1If the court enters a judgment of
acquittal after a guilty verdict, the court must also
conditionally determine whether any motion for a new trial
should be granted if the judgment of acquittal is later
vacated or

reversed. The court must specify the reasons for that
determination.

(2)Finality. The court ’s order conditionally granting a
motion for a new trial does not affect the finality of the

judgment of acquittal. L

(3) Appeal.

(A) Grant of a Motion for a New Trial. If the court
conditionally grants a motion for a new trial and an appellate
court later

reverses the judgment of acquittal, the trial court must
proceed with the new trial unless the appellate court orders
otherwise.

(B) Denial of a Motion for a New Trial. 1If the court )
conditionally denies a motion for a new trial, an appellee may
assert that the denial was erroneous. If the appellate court
later reverses the judgment of acquittal, the trial court must
proceed as_the appellate court directs. '

\




B

r

L1 01

1

1 11t

1l

b b

]

ATTACHMENT “B” )

- PROPOSED AMENDMENT TO 2002 VERSION OF RULE 28

Rule 29. Motion for a Judgment of Acquittal

{a) Before Submission to the Jury. After the government closes
its evidence or after the close of all the evidence, the
defendant may move for a judgment of acquittal of any offense
for which the evidence is insufficient to sustain a
conviction. The court may deny the motion or reserve decision
on the motion, but the court may not grant the motion prior to
the jury's return of a verdict of guilty. If the court denies
a motion for a judgment of acquittal at the close of the
government’s evidence, the defendant may offer evidence
without having reserved the right to do so.

(b) Reserving Decision. If the court reserves decision on the
motion, the court must proceed with the trial, submit the-case
to the jury, and decide the motion after the jury returns a
verdict of guilty. If the court reserves decision, it must
decide the motion on the basis of the evidence at the time the
ruling was reserved.

(c)After Jury Verdict.’

(1) Time for a Motion. Within 7 days after a guilty verdict,
or within any other time the court sets during the 7-day
period, a defendant may move for a judgment of acquittal, or
renew such a motion, or the court may on its own consider
whether the evidence is insufficient to sustain a conviction.

(2) Ruling on the Motion. After the jury has returned a guilty
verdict, the court may set aside the verdict and enter an
acquittal.

(3)No Prior Motion Required. A defendant is not required to
move for a judgment of acquittal before the court submits the
case to the jury as a prerequlslte for making such a motion
after jury verdict.

(d)Conditional Ruling on a Motion for a New Trial.

(L)Motion for a New Trial. If the court enters a Jjudgment of
acquittal after a guilty verdict, the court must also
conditionally determine whether any motion for a new trial
should be granted if the ]udgment of acquittal is later
vacated or

reversed. The court must specify the reasons for that




determination.

(2) Finality. The court ’'s order conditionally granting a
motion for a new trial does not affect the finality of the
judgment of acquittal.

(3YAppeal. :

(A) Grant of a Motion for a New Trial. If the court
conditionally grants a motion for a new trial and an appellate
court later )

reverses the judgment of aSQuittal, the trial court must
proceed with the new trial unless the appellate court orders
otherwise.

(B) Denial of a Motion for a New Trial. 1If the court
conditionally denies a motion for a new trial, an appellee may
assert that the denial was erroneous. ‘If the appellate court
later reverses the judgment of acquittal, the trial court must
proceed as the appellate court directs.

;

]

¥
1

N



HFem ocib

REPORT OF THE FEDERAL JUDICIAL CENTER

WILL BE DISTRIBUTED IN A SUBSEQUENT MAILING




[

|

=3

L

)

(

)
B

I

L [

[



C1 U

[

[

1y rri

T T

1

P

EemIc] e

MEMO TO: Advisory Committee on Criminal Rules
FROM: Dave Schlueter, Reporter

RE: Proposed Asendsent to Rule 29(b), Motion for
Judgeent of ficquittal

DATE: Septesber 12, 1991

The Department of Justice has proposed an amendaent to
Rule 29(b) which would perait trial judpes to defer ruling
on motions for judgment of acquittal until after the
verdict. The attached letter from Mr. Robert 5. Mueller,
111 explains the need for the amendment.

As noted by Mr. Mueller, this asendment was proposed by
the Criminal Rules Committee in 1983 and circulated for
public cosment. The Committee ultimately decided that there
was not such a need for the amendment .and did not pursue the
matter. In reviewing the notes and materials 1 inherited
from Professors LaFave and Saltzburg I located some
statesents made by the bench and bar on that proposed
amendasent. Those written comments are attached.

M. Mueller recomsends that an amendment is now
appropriate, in part, because trial judges have continued to
ignore the current rule. He sugpests that the language
proposed in 1983 (attached) serve as the model for an
amendment.

This matter will be on the apenda for the Noveamber 1691
meeting. X



U.S. Department of Justice

Criminal Division

Office of the Assistant Attorney General Washington, D.C. 20530

JUN 24 1981

RN

Honorable William Terrell Hodges
Chairman

Advisory Committee on Criminal Rules
United States Courthouse, Suite 108
611 North Florida Avenue

Tampa, Florida 33602 : -

Dear Judge Hodges:

I am writing on behalf of the Department of Justice to
regquest that the Advisory Committee consider at its next meeting
a proposal to amend Rule 29(b) to permit a trial judge to reserve
decision, until after verdict, on a motion for acquittal at the
close of the government's case. In our view, adoption of the
amendment, while not affecting a large number of cases, would
improve the justice system by giving courts added discretion to
deal with motions for acguittal. Another reason for the

amendment is to authorize 'the courts, in deciding whether or not

to reserve decision, to balance the defendant's interest in an
immediate resolution with the interest of the government in being
able, in the event of a guilty verdict, to appeal a subsequent .
unfavorable ruling, and, if successful, to have the verdict
reinstated.

By way of background, this proposal was considered
approximately eight years ago. The Advisory Committee and the
Standing Committee in 1983 initially voted in favor of
circulating the amendment to bench and bar, see 98 F.R.D. 403-405
(copy enclosed), but after comment was received the Advisory
Committee did not adopt the proposal, stating it was "not
convinced there was sufficient need for such a change to protect
the government's right to appeal." See July 18, 1984 report to
the Standing Committee (enclosed). Because, however, judges
since then have continued to violate Rule 29(b), see, e.g.,
United States v. Bruno, 873 F.2d 555, 562 (24 Cir.),
cert. denjed, 110 S. Ct. 125 (1989); United States v. Rejfsteck,
841 F.2d 701 (6th Cir. 1988), we believe the matter is worthy of
reconsideration. ‘ . {

Briefly to recapitulate the law, as you know Rule 29(b) now
permits reservation of decision on a motion for a judgment of
acquittal only if the motion is made "at the close of all the
evidence". The courts of appeals have uniformly construed this

.
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to mean that it is forbidden to reserve decision on a motion for
acquittal made at the close of the government's case, although
such error is deemed harmless if, upon later review, the
government's evidence is found suff1c1ent. E.g., United States v.
Reifsteck, supra. :
3

The current Rule, in our view, and as supported by the
persistent phenomenon of judges who decline to follow it, lacks
sufficient flexibility. Consider the situation of a tr1a1 judge
who is presented, at the end of the government's case, with a
motion for acqu1tta1 and "who ‘believes that the question is a
close one, on which he or .she ; would llkekto have more time for
reflection or for research if the issue is dependent on whether
or not a particular, disputed element must be proved. See e.g.,
United States v. Roberts, 735 F. Supp. 537 (S.D.N.Y. 1990) (judge
deliberately delayed ruling on motion for acqu1tta1 at close of

-government's case until after verdict, in order to allow time for

“"careful consideration" of novel issue of statutory
construction). '

81nce the present Rule forbids a reservation of decision,
the Rule-abldlng judge must act precipitately on the motion,
either to grant or deny it. We suspect that most judges, faced
with this 51tuatlon, would opt to deny the motion. They know
that to grant it effectively terminates the case since the
government constltutlonally cannot appeal from an acquittal,
while to deny the motion does not foreclose the issue from being
raised again, in the event the jury returns a guilty verdict.
Some judges, however, being pressured by the Rule into making a
hasty decision, will erroneously grant the motion, thereby
costing the government, and soc1ety, the right to have the jury
determine guilt or innocence when in fact the evidence was
sufficient for jury consideration. Moreover, a few judges, aware
of the requlrements of the Rule, will nevertheless choose to
violate it, reserv1ng decision until after verdict, cognlzant
that their error in doing so will be moot if it is later
determined that the evidence was sufficient.

Rather than either coercing a premature decision or
encouraging well-intentioned Rule breaking, in cases such as the
one posited, where the sufficiency question is close and the
judge is genulnely undecided, we believe the court should have
the lawful option to reserve decision; and in determining whether
to do so, should be able to take into account the government's
interest in a possible appeal.

We emphasize that the change to Rule 29(b) we are proposing
will likely affect only a small proportion of motions. A Jjudge
who believes, at the close of the government's case, that the
issue of sufficiency or insufficiency of the evidence is clear
will not reserve decision. Moreover, even in harder cases, it is
a 1eg1t1mate factor weighing against reservation of decision that



3

the defendant has a stronger interest in an immediate
determination of his motion at the close of the government‘
proof than he does at the close of all the evidence since a
favorable ruling at the earlier Juncture will relieve the
defendant of the risk that by puttlng on a defense he may
unlntentlonally cure a deficiency in the government's case. See
United states v. Neary, 733 F.2d 210 (2d Cir. 1984).
Nevertheless, there will remaln, we. belleve, a class of cases in
which courts w1ll properly conclude, after con51der1ng all the
relevant factors, that reservation of decision is the most

appropriate . course. The Rule should be, amended so as explicitly
to permlt this - cho;ce.;\

The spec1flc language we suggest is that contalned in the
1983 proposal (98 F. R. D., at 403-404)

i

Slncerely,

L o

Robert S. Muellegr, III
Assistant Attorney General
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RULES OF CRIMINAL PROCEDURE 403
. Citeas 98 F.R.D, 381

COMMITTEE NOTE
‘Rule 12.1(f)

This clarifying amendment is intended to serve the same purpose as a
comparable change made in 1979 to similar language in rule 11(eX6). The
change makes it clear that evidence of & withdrawn intent or of statements
made in connection therewith is thereafter inadmissible against the person
who gave the notice in any ecivil of criminal proceeding, without regard to
whether the proceeding is against that person,

Rule 12.2. Notice of Insanity Defense or Expert Testimony
of Defendant's Mental Condition

i s © 8

~

(e) INADMISSIBILITY OF WITHDRAWN INTENTION. Evidence
of an intention as to which notice was given under subdivision (g) or
(b), later withdrawn, is not, edmissible in any eivil or eriminal

proceeding, admissible against the person who gave notice of the

N »n ] (¥

Intention. . '
COMMITTEE NOTE
Rule 12.2(e)

This clarifying amendment is intended to serve the same purpose as a
comparable change made in 1979 to similar language in rule 11(eX5). The
change makes it clear that evidence of a withdrawn intent is thereafter
inadmissible against the person who gave the notice in any civil or eriminal

proceeding, without regard to whether the proceeding is against that
‘person,

Rule 29. Motion for Judgment of Acquittal

1 s & =8 .

" () RESERVATION OF DECISION ON MOTION. i a motion fer

w o~

Judgment of aequittel is made at the elose of all the evidenee; the

- —
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98 FEDERAL RULES DECISIONS

The court mey reserve decision on the & motion for fudgment of

acquittal, Jroeeed with the trial (where the motion is made before

the close of an the evndence) nbmit the ease to the jury and decide

returns - verdiet of guilty or is discharged without having returned a

W v o

verdict.
10 s 3
COMMITTEE NOTE
Rule 29(b) .

At present, subdivision (b) of this rule {m-mits reservation of decision

on a motion for judgment of acquittal only if the motion was made "at the
close of all the evidence." It has thus understandably been construed as
prohibiting similar reservation of decision where the motion is made at the
close of the government's case-in-chief, See, e.g., United States v.
Conway, 632 F.2d 641 (5th Cir. 1980). The amendment would permit
reservation of a decision on a2 motion for judgment of acquittal made at the
close of the government's case in the same manner s is now allowed for
motions made at the elose of all the evidence,

The intent of Congress in enacting the government appeal statute, 18
US.C. § 3731, was "to remove all statutory barriers to Government appeals
and to allow appeals whenever the Constitution permits.” United States v.
Wilson, 420 U.S. 332, 337 (1975). But under the double jeopardy clause the
government may appeal the granting of a motion for judgment of acquittal
only if there would be no necessity for another trial, that is, only if the jury
had returned a guflty verdict. United States v, Martin Linen Sv.lgglz Co.,
430 1.S. 564 (1977). This means that it is only by reserving until after
- verdict the granting of & rule 29 motion that the trial court may preserve
the government's right to seek appellate review of its decision. The
" amendment would extend to those cases in which the motion is made at the
close of the government's evidence the eourt‘s opportunity to so preserve
the government'l rigm.

Admittedly, the defendant has & g'reater interest in an immediate
decision on 2 motion for acquittal made at the close of the government's
evidence than he does when the motion is made at the conclusion of all the

. evidence, for a favorable ruling at this earlier juncture will relieve him of

the motion e!ther before the jury returns a verdiet or after it
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RULES OF CRIMINAL PROCEDURE 405
Cite as 98 F.R.D. 381

the need to proceed with the presentation of his defense. But this interest
is not one of constitutional dimension, United States v. Conway, supra, nor
is it so compelling that it must in every case be said to outweigh the
government's and the publie's equally legitimate interest in preserving an
opportunity for appeal and, if the appesal is successful, reinstatement of &
valid guilty verdnct. X

-Even when the nature of a midtrial ruling is such that government
appea! and retrial would e permissible, the Supreme Court has looked
favorably upon, the practxce of the trinl court reserving fts decision until
after verdict:

We should point out that it is entirely possible for a tria! court to
reconcile the public interest in the Government's right to appeal
from an erroneous conclusion of law with the defendant's interest in
evoiding a second prosecution. In United States v, Wilson, 420 U.S,
332 (1975), the court permitted the case to go to the jury, which
returned a verdict of guilty, but it subsequently dismissed the
indictment for preindictment delay on the basis of evidence adduced
at trial. Most recently in United States v. Ceceolini, 435 U.S. 168
(1978), we described similar action with approval: *The Distriet
Court had sensibly first made its finding on the factual question of
guilt or innocence, and then ruled on the motion to suppress; &
reversal of these rulings would require no further proceeding in the
Imstn;% Court, but merely a rexnstatement of the finding of guilt."
d. at 271

United States v, Scott, 437 U.S 82,100 n.13 (1978). If it is appropriate for
the trial court to reserve ruling where the interest to be served is the
avoidance of unnecessary further proceedings to correct the ruling if
erroneous, it may be all the more appropriate to follow this eourse of
action in the case of a motion for acquittal where the more compelling
fnterest of preserving any opportunity for correction of a dispositive trial
court error is at stake.

Rule 30. Instructions
\
1 At the close of the evidence or at such earlier time during the
trial as the eourt reasonably dxrects, any perty may file written

requests t!nat the court instruet the jury on the law as set forth in

"~ WwooN

the requests. At the same time eopls of such requests shall be

s




isory Committee was not convinced there was & need for such a
provision. )
Rule 28

Rule 28(c). The proposed amendment allowing reservation of decision
on a motion for judgment of acquittal made at the close of the
government's case was not adopted. The Advisory Committee was not
convinced there was suffficient need for such a change to protect the
government's right to appeal.

Rule 30

The proposed amendment, which would allow the court to instruct the
jury either before or after final arguments, has been tebled pending
circulation of a similar proposel by the eivil rules committee.

Im. RULES 9(a) FOR SECTION 2254 CASES AND SECTION 2255
PROCEEDINGS IN THE DISTRICT COURTS

Upon the advice of the Standing Committee, the proposels to amend
Rules 9(s) of the Rules Governing Section 2254 Cases and the Rules
Governing Section 2255 Proceedings in the Distriet Courts, which were
originelly circulated, have been withdrawn. A new proposal will be
submitted for circulation to the bench and bar.

Respectfully submitted,

Welter E. Hoffman

Chairman, Advisory Committee on
Criminal Rules
‘ {

July 18, 1984

i
L

]

L
[
-

4

L

r



E M‘g-?

——

1T T T

1l

Lo

[l

MEMORANDUM
May 23, 1983

SUBJECT: Proposed Amendment of Rule 29 Permitting Deferral of Acquittal
Motion Even if Made at End of Government's Case

TO: Advisory Committee on Criminal Rules
FROM: Wayne R. LeFave

In a letter dated January 13, 1983, Lowell Jensen has proposed an
amendment of rule 29 authorizing the judge to defer a ruling on de-
fendant's motion for acquittal even if the motion is made at the end
of the government's case. As the letter indicates, a defendant certainly
has a stronger interest in an immediate ruling when the motion comes at
that time, but it is argued the prosecution (and the public) has an even
greater interest in not having the ruling come at a time when govermment
appeal would be barred as a matter of double jeopardy.

The Jensen letter is attached. Because it specifies exactly what
change in the wording of subdivision (b)'would be needed and because the
letter also sets out support of the type which would appear in an Advisory
Committee Note, it seemed unnecessary for me to do any further drafting
at this time,



U.S. Department of Justice =
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Office of the Aszistant Attorney General Weshington, D.C. 20530

18 JAN 183 -

Honorable Walter E. Hoffman o ‘ —
Chairman, Advisory Committee \
on Criminal Rules , —
Room 425, United States Courthouse
Norfolk, Virginia 23510 ]

Dear Judge Hoffman:

I am writing to request that a proposed amendment of
Rule 29 of the Federal Rules of Criminal Procedure be placed on
the agenda of the Advisory Committee. The proposed amendment —
would permit the court to reserve until after verdict its
decision on a motion for judgment of acquittal made at the close -
of the Government's case.

Presently, subdivision (b) of Rule 29 permits such a L
reservation of decision where the motion for judgment of acquite~
tal is made "at the close of all the evidence.” However, since .
motions for acquittal made at the close of the Government's ’
case-in-chief are not specifically included in this provision,
several courts have held that the Rule prohibits similar reserva- ___
tion of decision where the motion for acquittal is made at this
earlier stage of the trial.l/ L

We propose amending subdivision (b) 3/ of the Rule in the
following manner to allow reservation of a decision on a motion L]
for judgment of acquittal made at the close of the Government's
case in the same manner as the Rule now provides for motions made
at the close of all the evidence:

i/ See, e.g., United States v. Conway, 632 F.2d 641, 643
= (5th Cir. 1980); United States v. Rhodes, 631 F.2d 43, 45 L
(5th Cir. 1980); United States v. House, 551 F.2d4 756, 757-8
: (8th Cir. 1977); Sulllvan v. United States, 413 F.2d 714 (9th —
: Cir. 1969. \
i * .
’ 2/ We do not deem an amendment to subdivision (a) of the —
Rule to be necessary. Reservation of decision is now clearly
permitted under subdivision (b) despite the fact that subdivision
(a) appears to mandate entry of judgment of acquittal upon the
court's determination that the evidence is insufficient. Our | |
proposal would simply extend the reservation authority now set L
out in subdivision (b), and this provision, as amended, should
be read to qualify the ostensibly mandatory language of sub- ;]
division (a) in the same manner as it currently does.

/r'__n | - Y L R S
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(b)2f-a-metion-for-Judgment-of-soquittal-is
made-at-the-eloese-ef-ali-the-evidenecey [T]he
court may reserve decision on $he-mebien a
motion for judgment of acquittal, proceed with
the trial (where the motion Is made before the
close of all the evidence), submit the case to
the jury and decide the motion either before
the jury returns a verdict or after it returns
a verdict of guilty or is discharged without
having returned a verdict." (deleted matter
struck through and new matter underscored)

As has been repeatedly emphasized by the Supreme Court, it
was the intent of the Congress in enacting the government
criminal appeals statute, 18 U.S.C. 3731, "to remove all statu-
tory barriers to Government appeals ‘and to allow appeals whenever
the Constitution permits,"” 3/ and the right of the government to
appeal post-guilty-verdict juggnents of acquittal under this
statute is well established. 7/ However, where a Rule 29
acquittal motion is granted prior to verdict, no matter how
egregious an error this may be, government appeal of the trial
court's decision will crdinarily be barred because correction of
the error would necessitate a new trial, a result barred by the
Double Jeopardy Clause. o

Thus, it i&s only by reserving until after verdict the
granting of a Rule 29 motion that the trial court may preserve
the government 's right to seek appellate review of its decision.
Where the opportunity for proceeding in this manner is not
present, such as:where the motion is made at the close of the
gcvernnent's evicence, trial court error in granting & judgment
of acquittal is irnedeemable and the government will be forever
barred from bringing the offender to justice.

Clearly, therc is a strong public interest in allowing
appellate redress of trial court errors that would otherwise
unjustifiably allouue defendant to escape conviction. The
amendment we prcpcsq would simply permit the trial court, in the
exercise of its. discretion, to reserve until after verdict its
decision on a mot:om for acquittal made at the close of the
gcvernnent'e c%s“quchuer and thereby adopt the one course of
action that uoul‘ afeguard the opportunity to vindicate this
interest =- p»c . of action whicn We stress is now specifi-
cally pernittedw‘ Qr Rule 29 where the motion for acquittal is
made at the‘closewcﬁ all the evidence.

3/ United States v. Wilson, 420 U.S. 332, 337 (1975).

“/ United States ;. Martin Linen Supply Co., 830 U.S.
5oL, 568 (1977
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Admittedly, the defendant has a greater interest in an
immediate decision on a motion for acquittal made at the close of
the Government's evidence than he does when the motion is made at
the conclusion of all the evidence, for & favorable ruling at
this earlier Juncture will relieve him of the need to proceed
with presentation of his defense, or indeed, of the decision
whether to proceed at all. But this interest is not one of the
constitutional ‘dimension, nor is it so compelling that it must in
every case be said to outweigh the government's and the public's
equally legitimapg.intereSt”inuerServing»anwobpontunity for
appeal, and, if the appeal is successful, reinstatement of a
valid guilty verdict. oo : ) -

The defendant's burden of defending against the charges at
trial "is a detriment which the law does not recognize." Heike
v. United States," 217 U.S. 432, 430 (1910). Accordingly, In
cases in which trial courts have, 'as would be specifically
authorized iin our.proposed amendment, reserved until after
verdict ruling on a mid-trial motion for acquittal, this action,

although deemed to be prohibited by Rule 29, has nonetheless been,

characterized as non-constitutional, harmless error where there
was indeed isufficient evidence to'send the case to the jury. 5/
Moreover, even in instances in which the nature of a mid-trial
ruling is such that it could be corrected by a second trial and
thus would be subject to government appeal, the Supreme Court has

endorsed the:apﬁrbach‘or“theitr191‘¢oupt's reserving its decision| |

until after verdict: | .

We should point out that it is entirely
possible for a trial court to reconcile the
public interest in the Government's right
to appeal from an erroneous conclusion of
law with the defendant's interest in
avoiding a second prosecution. In United
States v. Wilson, 420 U.S. 332 (19075), the
court permitted the case to go to the jury,
which returned a verdict of guilty, but it
subsequently dismissed the indictment for
preindictment delay on the basis of
evidence sdduced at trial. Most recently
in United States, v. Ceccolini, 8435 U.S.
1687 (1978), we described similar action
with approval: "The District Court had
sensibly first made its finding on the
factual question of guilt or innocence, and
then ruled on the motion to suppress; a

5/ See, e.g., _United States v. Conway supra n. 1;

~ United States v. Dreitzier, 5 .ed , 552 (9th Cir. 1978;
United States v, Braverman, 522 F.2d 218 (7th Cir.), cert.
denied 423 U.S. 985 (1978); United States v. Brown, 456 F.2d 2
(2d"Cir.), cert. denied 407 U 5. 910 (1972).
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reversal of these rulings would require no
further proceedings in the District Court,
but merely a reinstatement of the finding
of guilt." 1Id. at 271. Accord, United
States v. Kopp, 429 U.S. 121 (19765 United
States v. Rose, 429 U.S. 5§ (1976), UnItea
States v. Morrison, 429 U.S. 1 (197

- United States v, Scott, 437 U.S. 82, 100 n.13 (1978).

Certainly, if it Ts appropriate for the trial court to reserve
ruling where the interest to be served is the avoidance of
unnecessary further proceedings to correct the ruling 1if
erroneous, it may be all /the more appropriate to follow this
course of action in the case of a motion for acquittal where the
more compelling interest of preserving any opportunity for
correction of a dispositive trial court error is at stake.

Increasingly, the Government has been frustrated in its
prosecution of important criminal cases by what we believe is the
unfounded granting of motions for acquittal at the close of our
presentation of extensive evidence of the defendant's guilt. For
example, in a recent prosecution involving a massive fraudulent
scheme and a potential criminal forfeiture of $200 million,
judgments of acquittal on 15 of 17 counts of the indictment (all
of the counts directly related to the fraud) were entered at the
close of the government's production of numerous witnesses and
documents over the course of 15 days of trial. Serious doubts
about the propriety of the trial court's action led a panel of
the Tenth Circuit to direct the trial court to conclude the trial
on all 17 counts, but without prejudice to the right of the
defense to renew its motion after verdict. United States v.
Ellison, 684 F.2d 664 (1982).5/ The decision of the panel,
which contemplated the very sort of reservation of ruling that
we propose to permit under the Rule, was reversed in an unpub-
lished en banc opinion.

The amendment to rule 29 that we propose is a modest one in
that it would not compel reservation of decision on the defen-
dant's motion so as to preserve the government's right to appeal,
as is presently mandated with respect to pretrial suppression
motions. See rule 12(e), F.R. Crim.P. Rather, reservation of
decision would remain a matter within the discretion of the

~court. We think this approach is in the context of the competing

interests at state under Rule 29 a fair one; it would give the
courts the latitude to reserve ruling on a pre-verdict acquittal
motion and thereby safeguard the government's right to appeal
where, in consideration of both the defendant and government's
interests, this course is on balance deemed appropriate.

E/ To our knowledge, this was the first time that the

government has sought an emergency mid-trial appeal of a Rule 29
Judgment of acquittal.
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For example, where the ruling on the sufficiency of the
Government's case is a close call or where the judge's assessment
of the evidence turns on an unsettled question of law, there is
no reason to bar the trial court from taking the one course of
action that will preserve an opportunity for appellate review
when the motion comes at the close of the Government's evidence
rather than at the close of ‘all the evidence. ‘Error in granting
a pre-verdict. judgment of ecquixtal cannot be corrected. By
extending Rule 2e9's authorizati n of resprvationgon notions for
acquittal in. the nanner we. prop ee“thidlw;~mwt ia
be avoided’ where the coupt in ts discreti e {
the interest ubf”Justice uouldM‘e betner‘e@rved‘wdeelaying
ruling until after verdict.

Your and the Committee's consideration of thie matter will
be very much appreciated. ‘

Sincerely,

D. Lowell Jensen -~
Assistant Attorney General
Criminal Division

cc: Professor Wayne LaFave

oy
)

e,

l
I
h

b
oy
I
e

e




3 3 01 1

r

1

4
¢

& g

jj

Cr

]

sEsRsNels

1

w—

'

The Association of the Bar of the City of

v -
New York, by its Committee on Federal Courts, respectfully

—
submits the following comments with respect to the proposed

change in Rule 29(b) to the Federal Rules of Criminal
;rocedure.

Comments as to the other proposed Rule changes
are to be prepared bf the Committee on Federal Courts
and the Committee on Criminal Law. These will be submit-
ted in writing at a later‘date.

Under existing Rule 29(a), the defense may
move for a judgment of acquittal on the ground that
the evidence is insufficient at the end of the Government's
case as well as at the end of the entire case (i.e.,
after any defense case).

With respect to motions made at the conclusion
of the Government's case, defense counsel need not reserve
the right to present a defense prior to making his motion,
and the District Judge is obliged t§ decide, then and
~there and without any consideration of any defense case
that might be proffered, whether the Government has
established each required element of each charge in
question. S8Should the Government be.fbupd to have failed
to have sustained this burden, the 9efendant is entitled
to a judgment of acgquittal bef;;e presentiné any defense
evidence. The Court cannot reserve decision on the

motion. United States v. Conway, 632 F.2d 641 (Sth

Cir. 1980): United States v. House, 551 F.2d 756 (8th cir.),



cert. denied, 434 U.S. 850 (1977). If the Court grants

the motion, the double jeopardy clause precludes appeal

by the government:; there is no jury verdict to “reinstate"

if the appeal is successful. See United States v. Martin

fLinen Supply Co., 430 U.S. 564 (1977).

With respect to Rule 29 motions for judgment

of acquittal at the close qf 311 the evidence, existing
Rule 29(b) provides that the Couft‘may. instead of ruling
on the defense motion at that time, reserve decision

on the motion and render its decision at any time after
the case is submitted to the jurf, either before or
after the jury returns a vetdfct. If the Court renders

a decision gra;ting the motion after the jury's verdict,
the Government may appeal because the jury verdict could

be reinstated without new fact finding procedures.

See United States v. Martin Linen Supply Co.. supra,

430 U.S. 564 (1977).

The key feature of proposed Rule 29(b) is
that reservatiorn of decision, now permitted only with
respect to Rule 29 motions made at the conclusion of
all the evidence, is extended to motions made at the
close of the Government's case. i?|}he Note in the
Preliminary Draft accompanying proposed Rule 29(b),
the rationale for the éhange {s described as creating
a mechanism for appeal by the Government from Rule 29

-

motions made at the conclusion of the Government's case.

The Note expresses the view that the interest in preserving
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this opportunity for appeal outweighs the defendant's
interest in a ruling on the sufficiency of the Government's
evidence at the conclusion of the Governmgnt's case.

& Neither the proposed Rule nor the a;companying
Note makes mention of whether, in deciding such a motion
after jury verdict, the judge would be permitted to
consider any defense evidence in - assessing sufficiency ‘
or whether the judge would be obliged to disregard the
defense evidence and examine only the Government's evi-
dence. This matter is important because the defense
evidence may provide ﬁroof on a particular element absent

from the Government's case.

Comments and Recommendations

The Committee, while cognizant of the expanded
appellate review that the amendment attempts to create,
nonetheless is constrained to oppose the amendment to
Rule 29(b). As drafted, it will confuse the 1éga1 stand-
ards governing Rule 29, and may eviscerate the well-established
principle that the Government must first establish a

prima facie case before putting the defendant to his

.’
proof.

The existing.procedu:e recognizes an important
princiﬁle == that a ruling on the sufficiency of the
Government's evidence at the end of the Goverfment's
case is part and parcel of the Government's burden of

proving guilt and the presumptively innocent defendant's
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right to be shielded by that burden (see In Re Winship,

397 U.S. 358 (1972)). The obligation to render a decision
on a Rule 29 motion made at the conclusion of the Government's
case before any defense evidence is presented distin-
Fguishes the motion from a Rule 29 motion made at the
conclusion of all the evidence. But for this distinction,
there is no reason to authorize the motion at the different
times. Because of this distinction, two separate and
important functions are served by Rule 29.
One function, sérved by the motion made at
the conclusion of all of the evidénce. is to confer
upon the District Judge the power to assessxthe entire
case and to en;er judgment notwithstanding the verdict.
See Advisory Committee Note to Rule 29(b). This function
necessitates examination 6f all of the evidence and
is fully served under the existing rule.
A second function, served by the motion made
at the close of the Government's case, is to impose
upon the Disfrict Judge the duty to decide whether the

Government has established a prima facie case independ-

ently from any defense evidence. It follows that the
decision cannot be reserved until'a{}er the defense

has presented its case, but must b; rendered before

that time. Thus, under the present rule, when a defendant
moves for judgment of acquittal at the elose‘of the
Government's case, the trial court is requir;a to deter-

-

mine whether the Government has met its burden of proving
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every element of the crime charged. The Government's
initial burden is closely tied to Fifth Amendment concerns;
as the Court of Appeals for the District of Columbia
has commented: |
b
One of the greatest safeguards
for the individual under our system of
criminal justice is the requirement
that the prosecution must establish a
prima facie case by its own evidence
before the defendant may be put to his
defense. | | |
’ ""Ours is the accusatorial as opposed
to the inguisitorial system. #%+
Under our system society carries
the burden of proving its charge
against the accused not out of his
own mouth. It must establish its
case, not by interrogation of the
accused even under judicial safe-
guards, but by evidence independently
secured'through skillful 1nve§tiga-
tion." ({Watts v. Iidiana, 338 U.S.
49, 54; €9 8.Ct. 1347, 1350, 93 L.E4.
1801 (1949) (Frankfurter, 5.51

-
s



Cephus v. United States, 324 F.24 893, 895 (D.C. Cir.

19¢63). Seergenerally. Comment, The Motion for Acquittal:

A Neglected Safeguard, 70 Yale L.J. 1151 (1961).

Often, the District Court is the only forum
ito rule on whether the Government has met this initial
Aburden. If the Trial Court denies the defendant's motion,
and the defendant chooses to present evidence in his
defense; the Appellate Courtslhold almost universally
that he has "waived" the motion he made at the close

of the government's case. United States v. Fusaro,

F.24 . No. B82-1024 (1st Cir. May 26, 1983); United
States v. Douglas, 688 F.2d 459 (10th Cir. 1982); United
States v. Rhodes, €31 F.2d 43 (5th Cir. 1980): United
States v. Goldstein, 168 F.2d 666 (2d Cir. 1948); United
States v. Brown, 456 F.2d 293 (24 Cir. 1972); but see
United States v. Watkins, 519 F.2d 294 (D.C. Cir. 1975);

Cephus v. United States, supra. Even if the motion
was meritorious when made, and wrongly denied by the
District Court, the Appellate Court will review all
the evidence; if the defense proved Q missing element
while presenting its own case, the conviction will be

sustained.* Thus, if a defendant presents evidence, the
. 7

* The "waiver rule" has been subjected, in the words of
the Court of Appeals for the Tenth Circuit, to “growing
criticism and attack": ‘

[footnote continued on page 7]
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District Court's ruling on his motion is the only opportunity
he has to enforce the Government's initial burden.

If th@ proposed changes to Rule 29(b) are adopted,
Fhe requirement of the Government's case being subjected

to prima facie scrutiny may be eliminated. The proposed

amendment breeds uncertainty and outright conflict with
the Appellate “"waiver rule". Assume that the District
Court reserves decision on a meritorious motion for
acquittal at the close of the Government's case, and

that the defense then provides the missing element of

L ® footnote continued from page 6

®"The waiver rule thus places the defendant

on the horns of a dilemma if he believes his
motion for acquittal made at the close of

the government's case, was erroneously denied.
He can rest his case, thereby preserving his
appeal, and face the risk of a conviction
which may not be reversed, or he can present
evidence of his innocence thereby waiving

his appeal from the original ruling, and assume
the risk that this evidence may provide the
missing elements in the prosecution's case."”

United States v. Lopez, 576 F.2d 840, 843 (10th Cir. 1978).

The “"waiver rule” has ldng been rejected by the
United States Court of Appeals for the District of Columbia.
See United States v. Watkins, supra; Cephus v. United

States, supra. Along with the C Court,of Appeals for

the Tenth Circuit in Lopez, several other circuits have
questioned but not rejected it. See United States v.
Burton, 472 F.2d 757 (Bth Cir. 1973); United States

v. Rizzo, 416 F.238 734 (7th Cir. 1969). Nonetheless,

the rule currently enjoys application in the wide majority
of the circuits, and for our purposes, it must be regarded
as settled law.

-

-



proof in its own case. After a jury conviction, how
should the District Court rule? If\it considers only
the evidenge presented by the close of the Government's
case, and gfants the motion, its standard will conflict

¥
with the traditional rule of the Appellafe Courts, which

considers all the evidence and treats the motion made
at the close of the Government's case to have been "waived".
1f, on the other hand, the District Court considers
all the evidence presented, and denies the motion, it

will have failed to apply the legal standard to which
| the defendant was entitled when he made the motion.
Rather than simply preserving the Government's opportunity .
to appeal, the judge's reservation of decision will
have reversed the case's outcome. It will also have
deprived the defendant of his opportunity under existing

Rule 29 to reguire the prosecution to establish its

prima facie case.

The extension of the Govetnmenﬁ's right to
appeal would be :achieved at what seems a disproportionate
price of sacrificing a long recognized and constitution-
ally based :igﬁt to a ruling on the sufficiency of fhe
Government's case before electing to 'i;resent a defense
case. Becauée such fuddamenta{ changes in ghe standards

governing Rule 29 should not be rendered sub silentio

and without full exploration by the Standing €Committee

of the Judicial Conference, and because we strongly

r
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believe that the Government must be held to proof of

;Wj a prima facie case on the threat of dismissal, we oppose

the amendment of Rule 29(b).
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CRIMINAL JUSTICE SECTION

American Bar Association
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STATEMENT OF
PROFESSOR PAUL F. ROTHSTEIN, CHAIRPERSON
CRIMINAL JUSTICE SECTION COMMITTEE ON
RULES OF CRIMINAL PROCEDURE AND EVIDENCE

ON BEHALF OF THE
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PRELIMINARY DRAFT OF AMENDMENTS TO THE
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h STATEMENT OF
ABA CRIMINAL JUSTICE SECTION
CONCERNING
PRELIMINARY DRAFT (AUGUST 1983) OF PROPOSED AMENDMENTS
TO THE

FEDERAL RULES OF CRIMINAL PROCEDURE

re

These views are being presented only on

behalf of the Section of Criminal Justice and
have not been approved by the House of Delegates
or the Board of Governors of the American Bar
Association, and should not be construed as
representing the position of the ABA.

;ntroduct;on

Mr. Chairman andrlembers of the Committee:

My name ieg Paul F. Rothstein. I am Chairpe:s;n of the ABA
Criminal Justice Section's Committee on Criminal Rules of Procedure
and Evidence. 1 appear before you as the representative of the
Section. I would like to say preliminarily that the entire Section
joins .é in éenmendinq you on the fine public service you have been
providing with respect to oversight and amendment of the Federal
Rules. Our suggestions for improvement are in no way meant to
detract from the splendid work your Advieor§‘Conmittee has done over
the years and continues to do. |

The Criminal Justice Section appreciates the opportunity to

appear today and present its views on the Preliminary Draft of

Proposed Amendments to the rederel Rules o!’c:ilinal Ptocedure. In
the spirit of the continual efto:tl to 1-ptove he proceautee of the
law that have always characterized you: eo-nittee. we note you have
further perfected the Advisory Committee mechanism by tecently
promulgating a tet.pf new procedures to be tollowed in the rules

amendment process, including these hearings.

.
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The views contained in our statement today were formulated by
the Section's Committee on Rules of Criminal Procedure and
Evidence. They were subseguently reviewed by the Sectipn's
Executive Committee and governing Council. BHaving been approved by
the Executive Committee, they represent the position of the Criminal
Justice Section. They have not been approved by the ABA House of
Delegates or Board of Governors and do not constitute the position
of the American Bar Association.

The Criminal Justice Section has approximately 9,000 members.

Its nenbe:shiplincludes judges, defense attorneys, prosecutors, law
professors, justice system adninist:atb:s. and various other
profescional disciplines withip our justice system. This diverse
menbership lends balance to the Section’'s perspective. This balance
is achieved as a result of compromise. Therefore, the views
presented in the following ctaielent should be seen as the product
of comprorise. They are not intended to reflect the bias of any one
constituency within the justice systenm.

The Criminal Justice Section agrees with the substance of the
proposed change to Rule 11(c)(i)(Pleas) and with the clarifying
nature of te proposed changes to Rule 12.1(f) (Notice of Alibi) and
Rule 12.2(e)(Notice of Insanity Defense or Expert Testimony of
Defendant ‘s Mental Condition). mThetofofb,;ge have no commente or
suggestions on them for your:conlidetatio;:f éoweve:. there are some
poinis we would like to raise on the-ptoﬁésed amendments to other

Rules.

Rule 6(2)(2) -

The Criminal Justice Section bel}cv hat the purpose of

N



the Committee Note be clarified. The last paragraph of the Note

contains a sentence that reads, in part, .--constitutes an

unreasonable barrier to the effective€nforcement of our two-tiered
syetem of criminal laws." Althougfh this is apparently a reference
to the existence of distinct fate\lnd federal systems, the language
gives the impression that have a single system with two tiers or
levels. Recognition th the states and the federal government are
quite distinct sovergignties tequireé that the language be

modified.

Rule 29(b) - Motion for Judgment of Acquittal

The Criminal Justice Section sees little justification for the
new procedure created by this amendment. The judge already has
options at his or her disposal which can accomplish the desired
objective. The new procedure merely presents the specter of putting

the defendant and the system to the expense of a defense and

‘prolonged trial even though the judge may feel prior to tﬁe defense

case that a directed\acquittal is quite certain.

We believe the objections rise to constitutional proportions
ilplicatipq the right of the defendant to have the government prove
at least a prima facie case beE;xe bein;:qgt to the burden of
defending. The defendant should not be gqqhi}ed to, perhaps
himself, supply lacks in the‘qovetnibnt'; proof: unless the
government has a substantial case. We do not belieye the Conway
case cited by the Advisory Committee lays the conkéltutional problem

to rest.
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TO THE COMMITTEE ON
FEDERAL RULES OF CRIMINAL PROCEDURE:

Under guidelines promulgated by the American College
of Trial Lawyers, it is tﬁe responsibility of the Federal Rules
of Criminal Procedure Committeel/ to submit its comments
concerning fhe changes in federal—rules proposed by the
Unitéd States Judicial Conference Committee on Federal Rules of

Practice and Procedure.

This report reptesents a prellmlnary ana1y51s of the
proposed rule changes and may serve as a p01nt of departure for
further commentary from members of our committee. 7

A summary of the proposed rule changes follows below:

(1)(a) The addition of Rule 6(a)(2) -
providing a method for the selection of
alternate grand jurors.

(b) Rule 6(e)(3)(A)(ii) - to allow
the attorney for the government to disclose
matters occurring before the grand jury to
"government personnel (including personnel of
a state or subdivision of a state)" as are
deemed necessary by the attorney for the
government in the performance of that
attorney's duties .to enforce federal criminal
law.

(c) Rule 6(e)(3)(C) - giving
authority to the district court, upon request
of an attorney for the gquvernment, to order

I

-

1/ The American College of Trial Lawyers, Federal Rules of

Criminal Procedure Committee shall hete1nafter be referred
to as "the Committee."” <. .

- iii -
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The amendment to Rule 12.2(e) as proposed is outlined below:

Rule 12.2 Notice of Insanity Defense or Expert Testimony
of Defendant's Mental Condition

* * *

1o

(e) INADMISSIBILITY OF WITHDRAWN INTENTION.
Evidence of an intention as to which notice was
given under subdivision (a) or (b), later

- withdrawn, is not, edmissibie in any civil or
criminal proceeding, admissible: agaxnst the person
who gave notice of the 1ntent10n.__

The American College of Trial Lawyers approves the

amendments to Rules 12.1(f) and 12.2(e) as a change in language

e

so as to conform the language of this Rule to the language of
Rule 11(c)(6) and not as constituting apfhsubstantive meaning.

It is the recommendation of the American College of Trial Lawyers

1 ]

that the advisory committee more clearly define that these are
F“ ‘only language changes and not intended to have any substantive
- significance.
- ,
L '

RULE 29(b)

The proposed amendment to Rule 29(b) provides a court

a

with additional force with which to proceed with a trial before

o

rendering a decision on a motion for judgment of acquittal. The

proposed changes to subdivision (b) are as follows:

.
:
1

Rule 29. Motion for Judgment of Acquittal
* & & .’u ‘ ,‘ ”k
"(f) RESERVATION OF DECISION ON HOTION. 3f o

metion for Judgment of eequibbal 4s made at the
elose of a1} the evidencey the The court siay .

~et

L b, om vy

1 01

Proposed Amendments, p. 7. B

- 15 -
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reserve decision on the a motion for judgment of
acquittal, proceeding with.the trial (where the
motion is made before the close of all the
evidence), submit the case to the jury and decide
the motion either before the jury returns a
verdict or after it returns a verdict of guilty or
is discharged without having returned a verdict.

+ o+ #16/

The proposed amendment to Rule 29(5) seeks to

strengthen the Government's opportunities to appeal a judgment of

acquittal by allowing the court to submit the case to the jury
before rendering its decision on/such a motion. Under the double
jeopardy clause, the Government may -appeal the granting of a
motion for judgment of acquittaliohly if ;here would be no
_necessity for another trial, that is, only if the jury has

returned a guilty verdict. United States v. Martin Linen Supply

Co., 430 U.S5. 564 (1977). This means that it is only by
reserving until after verdict the granting of a Rule 29 motion
that the trial court may preserve the Government's right to seek
appellate review of its‘decision.\'The objectives of proposed
Rule 29(b) seem laudable; however, two sgecific p;oblems right
arise.

Proposed Rule 29(b) makes it clear that a court does
not have to render judgment on a motion of acguittal at the close
of the Government's case-in-chief. ‘Moreover, the court is given
the option to proceed with the trial égithat the jury can return

a verdict. These chénge% increasé tbé likelihood of prejudice to

.

-

16/ Proposed Amendments, p. 8. o

- 16 -~
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the defendant in two ways: First, if the defendant has a strong
interest in obtaining a rapid decision on a motion for judgment
of acquittal, his only option is to rest his case upon the close
of the Government's case-in-chief. However, the defendant may
also be ptefudiced if he presents his defense since this might
have the effect of filling in essential gaps formerly missing
from the Government's case. thwithstinding these problems, the
course of action proposed under amehééd’Rule 29(b) might be more
compelling in light of the interest in affording the Government
some opportunity to correct a Qispoqitive trial court error. i

The American College.of Tgial_Liwyers expresseé
particular concern over this amendment to Rule 29 because it
provides no guidance to the court of the circumstances under
which it should so reserve. Such discretion could result in a
court tacking its own interest, in avoiding the embarassment of
an improper ruling, onto those interests of the government. This
consequently could create a situation in which courts
consistently reserve judgment at the defendants' expense.

In order to offset these concerns, the proposed rule
should be altered by stating that if the court did reserve its
ruling, the ultimate decision of the motion could be predicated
only upon the status of the record at the time of the motion and
could in no way be based on evideﬁceqiééeived thereafter.

Subject to the' above propoggd chaqgé to the proposed
rule, the American College of Trial Lawyers r;éommends adoption

P

of the proposed amendment to Rule 29(b). -

- 17 -
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witnessess concerning the use of the testimony before the
grand jury. If the witness testifies believing his testi-
{

mony will remain confidential, he‘should not then be sub-

jected to revelation of the information.

PROPOSED RULE 6 (e) (c) (iv)

The proposed additioﬁ to que 6(e) (3) (c) (iv) permits
the court, at the request of'tﬁe Government on a showing
that there may be a violation of state\criminal law, to-
disclose matters before the grand jury to state proéecntors.
The questions raised in the previous section also apply
here. The ‘delivery may result in an ability to evade state
policies f;r immunity and grand jury procedure, while
leaving the witness in ignorance of the use to which the

e

testimony will be used.

PROPOSED RULE 29

The ?roposed change allows the district judge to delay
until the completion of the case a decision on a ﬁnle 29
motion made at the close of the prosecutor's case. The
Advisors' Note states Fhat thekpurpose of the proposal is
to allow the government to appealffrpm a judgment of acquit-
tal entered by the tourt, hecaugg.;n appeal is generally not
permissible if such a judgﬁ;nt‘is enteréﬂ;prior to the jury

verdict. The proposal should not be adopted because:

’,



1. It is incqnsistent with tﬁe constitutional safe-
guard requiring that the prosecutor prové‘the defendant's
. guilt beyond a reasonable doubt, and creates a constitution-
ally unacceptable conflict bétwéen the government's:consti-
tutional burden of proof and the defendant's Fifth Amendment
right to remain silent on the one hand and the defendant's
Sixth Aﬁéndment rigﬁt to present a defense on the other.

2. It fails to give aﬁy consideration to the impact
of the “waiver® rule. If the waiver rqle is applicable to
the delayed decision on a Rule 29 motion, the sdfficiency of
proof of guilt will not be evaluated on the prosecutor's
case alone'but_on the case ‘as a whole. The defendant's
position would be substantially worse than it is at present.

3. The Advisors' Note justifying the_proposal‘§oes
not consider the constitutional and institutional need for
the iﬁmediate decision on the Rule 29 motion. The.Note
casts the defendant's interest in having the motion decided
- immediately as a mere desire to know whether to proceed with
a defense. This interest, says the Note, is not of constitu-
tional magnitude and is not compelling enough to deny the
government and the pub}ic the right to appeal. We dispute
the Note's assumption that theréiﬁs‘no constitutional and
hgéhly significant Tight of the_défendant implicated here.
We also take issue with the.notion that the public interest
is aligned with the prosecutor's statutory right to appeal

rather than with the procedures that protect the constitu-
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tioﬂal principle that the burdeh of proof in criminal cases
is on the prosecution. Further, it must be noted that the
cases referred to in the Note to support the theoretical
underpinnings of the proposal gfe inaccuratelf cited.

1. The constitution requires that the prosecutor
prove the guilt of the accused beyonh‘a reasonable doubt,

(In Re Winship, 397 U.S. 358 (1970)). Further, the govern-

ment may not use the'defendagt‘s own words to convict him as
the accused is protected by the Fifth Amendment and has no
obligation to‘prove innocence or to disprove the elements of
the crime. However the defendant also has a Sixth Amendment
constitutional right to present a defense and to present

evidence in his own behalf including his own testimony.

See, e.g., Faretta v. California, 422 U.S. 806, 818 (1975);

Washington v. Texas, 388 U.S. 14 (1967). Theré is, of

course, risk inherent when presenting the defense: the

q
evidence in the defense case can be used to make up defects
in the prosecutor's case and to determine guilt. See, e.q.,

McGautha v. California, 402 U.S. 183, 215 (1971);: United

States v. Beck, 615 F.2d 441, 448 (7th Cir. 1980); Wright,

2 Federal Practice and Procedure, §463 at 644-5 (1982) and

cases cited. (See post at 7.)A;bhus, the exercise of the
Sixth Amendment right diminishes the protection afforded by
the government's constitutional burden of proof and the

right to remain silent. : 7
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The Rule 29 motion made at the end of the government's
case safeguards this continuum of constitutional protection.

It is the vehicle which'allows judicial evaluation of the

prosecution's proof before thet defendant must choose whether -

to present a defense, thereby assuming the consequent risk
of ald1ng the prosecution's case.

Though the decision on the Rule 29 motion protects tﬁe
defendant, the standard for déciding the motion also pro-
tects the government from improvident dismissals. The
relevant evidence produced by the government is sufficient
if the jury could possibly infer guilt beyond a reasonable
doubt. In maklng this dec;slon the court must resolve all
credibility issues, view all the evidence, and draw all
inferences most favorably to the government. Thﬁﬁ})the
standard for deciding the Rule 29 motion is less stringent
than the burden imposed on the government when the case goes

to the trier of fact which need not determine credibility

* and inferences favorably to the prosecution.

The proposal permitting the district court to delay a
decision on the motion until after the defense case is

presented improperly allows the prosecution to escape the

constitutional burden of proof“ﬁpd to rely upon the

defendant's evidence to meet f{ts burden. Further, it

requires the defendant to sacrifice the constitutional pro-

tections of the burden of proof and the;éiféh Amendment in

order to Avail himself of the benefits of the Sixth Amend-
-f—
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ment, although all of those rights can be protected by a

ruling on the Rule 29 motion. Simmons v. United States, 390

U.S. 377 (1968). Iﬁdeeé, the Supreme Court, in McGautha v.
California, 402 U.S. 183, 215 (1971), specifically noted

that the defendant is required to.choose after the Rule 29
motion is denied. Finaliy,'if this surrender of rights is
made without knowing whether-the governmenf's case can go to
the jury, there is not a knowing and intelligent waiver.

Faretta v. California, 422 U.S5. 806, 835 (1975); Johnson v.

Zerbst, 304 U.S. 458 (1937)..The conflicts are all capable
of resolution, for once the government's case is completed
nothing further is needed to make the decision on the
motion.

The teaching of Simmons, Johnson, and Faretta is that

constitutionél rights in conflict are to be prot;cted to the
fullest extent possiblef The reconciliation of the rights
protects them and here of course, the decision on the Rule
/29 motion is the vehicle of reconciliation.

2. Under the existing procedure if a post-government
case Rule 29 motion is granted, the case is terminated; the
government cannot appeal. As Jioted earlier, if the motion
is denied and the ‘defendant iﬁ{;oduces no case, the
defendant can, on d'reneweq_motién and,qn appeal, argue the
insufficiency of the evidence of guilt b&sed solely on the
government's evidence. However, if the ?etion is denied and
the defendant presents a case, the accused is deemed to have

-7-



waived the challenge to the sufficiency of the evidence
based solely on the prosecution case, and the appeals court

as well as .a district court considering a renewed motion

will use the defense evidence and the prosecution's case to -

determine the sufficiency of proof of guilt, drawing all
inferences against the defendant.

The proposed change in Rule 29 makes no mention of\
whether the district judge's-delayed decision on the motion

is to be based solely on the government's case if the

defendant presents evidence or whether the waiver rule is to .

be invoked. If the latter situation applies, no district
court's de?ision on the issue of sufficiency will be based
solely on the government's case. Further, although the
proposed amendment is.concerned with_éfeating the gbvern-
ment's right togappé;I from the.grant of the motion, no
attention is given to whether the review of the denial of
the motion is to be based solely on the government'é case or
Qhether the waiver rule is to require an egamination of
sufficiency based on the entire case.

If, under the proposed rule, both the decisionAon the
motion by the district court and the review by the court of
appeals are to be premised on thé’?otality of the case, the
defendant's position uould.be materially worse under the
proposal than it is under the p}esent rule.. The rule as it
now exists gﬁarantees the defendant at least one opportunity
to have the prosecution case evaluated sélely on its own

.
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merits. However, if the waiver rule applies to the delayed

decision permitted by the proposal, all opportunity for
N

. consideration of sufficiency based solely on the govern-

ment's case is foreclosed. The impact, of course, is to
deny the defendant the opportunity to put the government to
its test and to allow the government to rely on the defense
case. Thus the defense is denied a basic feature of the
accusatory 'syétem of criminal justice, an effect not
discussed in‘the Notes. The proposal not only gives the
Government a new right to appeal, but it substantially
reduces the protection; a defendant now has. -

The proposal should not be adopted without study of its
implicatibnslin the context of the waiver rule. However, a
review of ‘the context will justify \r-ejection of the
proposal. |

3. The Advisors' Note to the proposal doés not
consider the constitutionally necessary réle of a Rule 29
decision. Rather it explains the defendant's interest as
strategic rather than constitutiénally based.’ In accord
with the approach taken, the Advisors' Note finds a para-
mount interest in the government's. right to appeal. The
constitutional interest, howeveif{_ should be considered.
As the right to appeal is ftatqtéry it cannot take pre-
cedence over the basic constitﬁtional prdtections which a
decision on the Rule 29 motion safeguar@sz In addition,
because a Rule 29 motion is determined b& resolving all

-9-
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issues in the government's favor, the risk of error in the
grant of & motion made at the close of the prosecutor's case
is at an irreducible minimum and the interest of the prose-~
cutor is thus not comparable te the interest of the defen-
dant in having constitutional rights protected.

The authorities refe;ted to in the Note as supporting

the proposal are inapposite. United States v. Conway, 632

F.2d 641 (Sth Cir. 1980),-is cited for the proposition that
the defendant's interest ie not of constitutional dimension

A

and, by”implication, the government's right of appeal has a
ﬁ;iority status. - However, Conway does not eddress the ques-
tion of a.aefendant's constitetional riéhts./ Rather, it
discusses whether the juége's erroneous failure to decide
the Rule 29 motion made at the close of the prosecutor' s
case was harmless error because the government had, in fact,
met its burden of proof at that poxnt in the trial.

The Note also expreses the view that the government's
appellate rights have priority over the defendant's right to

a decision on a Rule 29 motion made at the end of the

government's case and refers to United States v. Wilson, 420

U.S. 332 (1975), and United States v. Ceccolini, 435 U.S.

268 (1978), as cited in United Sthtes v. Scott, 437 U.S. 82

100 n.13 (1978). .ﬁowever,’neigher Wilson nor Ceccolini,

deals with Rule 29 motions made at the eiose of the govern-
ment's case. In Ceccolini that motion was denied in proper
time and the court later considered a mofion at the close of

-10-
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all evidence (542 F.2d 136, 139 (24 Cir. 1976)) which then
became the subject of the Supreme Court decision. In
Wilson, the judge's decision to dismiss was based on a

post-verdict motion and the Rule 29 issue was never

involved. The citation to Wilson and Ceccolini in Scott

does not add anything to the discussion of a Rule 29 motion

'~made at the end of the government's case, and none of the

cases discussed the constitutional issues implicated hére.
The post-verdict Rule 29 motion raises none of the problems
that we discuss and does not provide an analogy. .
Finaily, thé commentary makes no mention of the
extremely idverse_impact of the waiver rule and in light of

that rule no change should be made.

PROPOSED RULE 30

~

The proposal permits the judge to instfuct the jurors

before counsel give their summations,”modifying the rule

“which now requires the charge to‘fgilow summations. The

g

Note indicates that this changé is proposed because in some
Ve

federal districts, counsel stipulate to having the summa-

tions last in accord with theﬁstate practice. The change

-~

should not be angLed- at least‘Turther study is required.
1. The change is contrary “to the_goal of uniformity
of procedqré’in federal courts, which goai is articulated in
the Advisory Committee Notes to Rule 29.1 4nd to the present
Rule 30. The Note to Rule 29.1 states that uniformity in

-11~ .
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WM. F. SANDERSON JR,

102003 14:22 FAX &oo3/004

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF TEXAS -
UNITED $TATES COURTHOUSE O B—-—-C K,——‘JB

1160 CRMMERCK STROET, ROOM 1376
DALLAS, TEXAS 75Rs2

PHONE: (214) 753,2385

U.m. MASINTRATE JuDGE Pebrualy 24, 2003 FAX: (214) 793-2330

Peter G. McCabe

Committee on Rules of Practice and Procedure
Administrative Office of the U.S.-Courts

OJP AD/4-180

One Columbus Circle, NE

Washington, D.C. 20544

Dear Mr. McCabe:

I am writing to request that the Advisory Committee on Criminal Rules consider amendmg Federal
Rule of Criminal Procedure 32.1(a)(5)(B)(i) which requires that the government produce certified

copies of the judgment, warrant and warrant application relating to a probation or supervised release
arrestee charged in another district.

The provisions of Rule 32.1 apply to such an individual by virtue of the provisions of amended Rule
5(@2)2)(B).-

In the case of a person arrested on an out-of-district criminal complaint, facsimiles of the underlying
charging documents are permutted. See Rule 5(c)(3)(D)(i). It is indeed anomalous that the
authentication of documents with reference to a person who has alreadv been convicted of a federal
crime must satisfy a higher standard than those supporting a pending charge against an arrestee.

I can perceive of no rational reason for such a higher standard and apprehend that it is based on a
mere oversight based upon the vast amount of material the Comimittee had to review in drafting the
amendments which became effective December 1, 2002.

On a purely pragmatic level T would make the following observations:

. Modre often than not an out-of-district probation (supervised release) violator is an
absconder from jurisdiction of the distant district and is apprehended as a result of an NCIC “hit”
following a lo¢al arrést. Therefore it is unlikely in the extreme that the clerk or the United States
Marshal in the district of arrest has certified-copies at the time of arrest.
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Peter G. McCabe
February 24, 2003
Page 2 )

2. Since the arresting district court has no jurisdiction over such an offender the delay in
obtaining certified copies simply impedes the ultimate return of the offender to the issuing court,
which benefits no-one including the arrestee. Although Rule 32.1(2)(6) permits rclease on bond it
is highly unlikely that an absconder can discharge the burden imposed.

3. The standard in Rule 5(c)(3)(D)(1) is sufficient to protect the interests of an out-of-district
probation (supervised release) violator - assuming no issue regarding identity. In nearly 24 years I
have never confronted g situation in which facsimile copies of dcm.ment: differed one iots from the
original or certified copies. -

Thank you for your consideration and that of the Advisory Committee.

Very truly yours,

e
W F. Sanderson if
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MEMO TO: Members, Criminal Rules Committee
FROM: Professor Dave Schlueter, Reporter
RE: Rule 41: Status of Proposed Amendment re Tracking Devices

DATE: September 3, 2003

Over the last several years, the Committee, at the recommendation of the
Department of Justice, drafted and circulated for public comment, an amendment
to Rule 41 that would address the topic of tracking-devices warrants. At'its
Spring 2003 meeting in Santa Barbara, the Committee considered the public
comments that it had received on the amendment, made several minor changes to
the rule, and voted to forward the proposal to the Standing Committee, with a
recommendation to forward it to the Judicial Conference.

At the Standing Committee meeting in June, the Committee initially voted
to approve and forward the amendment. But, after the meeting, the Deputy
Attorney General (who had abstained on the vote) asked the Committee to defer
forwarding the proposal to the Judicial Conference, in order to permit the
Department to consider and present its concerns to the Standing Committee. In
light of that request, and in recognition that the Department had proposed the rule,
the proposed amendment was deferred.

Although technically, the Committee has not been asked to consider any
additional changes to the amendment, this item is listed on the agenda — at least as
an item of information.

I have attached the Rule 41 amendment as it was presented to the Standing
Committee.
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Criminal Rules Committee Report to Standing Committee 1
Appendix B, ' : )

Rule 41. Search and Seizure

May 15, 2003

Rule 41, Search and Seizure

(@ Scope and Definitions.

® % ok ok K

- (2)  Definitions. The following definitions apply under this rule:

¥ % k% ok

(D) "Domestic terrorism” and "international terrorism" have the

meanings set outin 18 U.S.C. § 2331.

(E) __ "Tracking device" has the meaning set out in 18 US.C. §

3117(b). ‘
(b)  Aauthority to Issue a Warrant. At the request of a federal law

enforcement officer or an attorney for the government:

(1)  a magistrate judge with authority in the district—or if none is
reasonably available, a judge of a state court of record in the
district—has authority to issue a warrant to search for and seize a
person or property located within the district;

(2)  a magistrate judge with authority in the district has authority to
issue a warrant for a person or property outside the district if the

person or property is located within the district when the warrant is
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Rule 41. Search and Seizure

May 15, 2003

issued but might move or be moved outside the district before the
warrant is executed; and

(3)  a magistrate judge—in an investigation of domestic terrorism or
international terrorism (as—defined-in—18-U-S-C—§-2331)—having
with authority in any district in which. activities related to the
terrorism may have occurred, may has authority to issue a warrant
for a person or property within or outside that district:; and

(4) a_magistrate judge \with authority in the district has authority to

issue a warrant to install within the district a tracking device; the

warrant may authorize use of the device to track'the movement of a

person or property located within the district, outside the district,

or both.
& R ok ok ok
(d) Obtaining a Warrant.
(1)  Prebable-Canse In General. After receiving an affidavit or other

information, a magistrate judge—or if authorized by Rule 41(b),

or a judge of a state court of record—must issue the warrant if
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Appendix B.
Rule 41. Search and Seizure
May 15, 2003
there is probable cause to search for and seize a person or property
or to install and use a tracking device under Rule-41(e).
% %k % %
(e)  Issuing the Warrant.

(1)  In General. The magistrate judge or a judge of a state court of
record must issue the warrant to an officer authorized to execute it.
(2)  Contents of the Warrant.

(A) Warrant to Search for and Seize a Person or Property.

Except for a tracking-device warrant, F-the warrant must

identify the person or property to be searched, identify any

person or property to be seized, and designate the

magistrate judge to whom it must be returned. The warrant

must command the officer to:

A)i) execute the warrant within a specified time no
longer than 10 days;

B)(i) executé the warrant during the daytime, unless the

judge for good cause expressly authorizes execution
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Rule 41. Search and Seizure

May 15, 2003

(B)

at another time; and
{e)(ii)) return the warrant to the magistrate judge
designated in the warrant.

Warrant for a Tracking Device. A tracking-device warrant

must identify the person or property to be tracked,

designate the magistrate judge to whom it must be returned,
/

and specify a reasonable length of time that the device may

be used. The time must not exceed 45 days from the date

the warrant was issued. The court may, for good cause,

grant one or more extensions for a reasonable period not to

exceed 45 days each. The warrant must command the

officer to:

(i) complete any installation authorized by the warrant

within a specified time no longer than 10 calendar
)

days;

(ii) perform any installation authorized by the warrant

during the daytime, unless the judge for good cause
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expressly authorizes installation at another time;

and

(iii) return the warrant to the magistrate judge

designated in the warrant.

(3)  Warrant by Telephonic or Other Means.

d % k k%

@) Executing and Returning the Warrant,
(1) Warrant to Search for and Seize a Person or Property.

£B(A) Noting the Time. The officer executing the warrant must
enter on #ts-faee the exact date and time it is was executed.

&)B) Inventory. An officer present during the execution of the
warrant must prepare and verify an inventory of any
property seized. The officer must do so in the presence of
another officer and the person from whom, or from whose
premises, the property was taken. If either one is not

present, the officer must prepare and verify the inventory in



86

87

88

89

90

91

92

93

94

95

96

97

98

99

100

Criminal Rules Committee Report to Standing Committee ' 6

Appendix B.

Rule 41. Search and Seizure

May 15, 2003

the presence of at least one other credible person.

BXC) Receipt. The officer executing the warrant must:-(A) give a
copy of the warrant and a receipt for the property taken to
the person ﬂo@ whom, or from whose premises, the
property was taken; or (B} leave a copy of the warrant and
receipt at the place where the officer took the property.

(D) Return. The officer executing the warrant must promptly
return it—together with the copy of the inventory —to the
magistrate judge designated on the warrant. The judge

. must, on request, give a copy of the inventory to the person
from whom, or from whose premises, the property was
taken and to the applicant for the warrant.

(2)  Warrant for a Tracking Device.

(A)__ Noting the Time. The officer executing a tracking-device

warrant must enter on it the date and time the device was
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Rule 41. Search and Seizure

May 15, 2003

-

installed and the period during 'which it was used.

(BY _ Return. Within 10 calendar days after the use of the
‘tracking device has ended, the officer executing the warrant
must return it to the magistrate judge designated in the
warrant.

(C) ___ Service. Within 10 calendar days after the use of the

tracking device has ended, the officer executing a tracking

)

must serve a copy of the warrant on the person who was

tracked or whose property was tracked. Service mav be

accomplished by delivering a copy to the person who, or

whose property, was tracked; or by leaving a copy at the

person’s residence or usual place of abode with an

individual of suitable age and discretion who resides at that

location and by mailing a copy to the person’s last known

address. Upon request of the government, the magistrate
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Rule 41. Search and Seizure
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judge may delay notice as provided in 41(H)(3).
3) Delayed Notice. Upon request of the government. a magistrate

judge—or if authorized by Rule 4i( b). a judge of a state court of

record—may delay any notice required by this rule if the delay is

authorized by statute.

% % 3k & ok

COMMITTEE NOTE

The amendments to Rule 41 address two issues: first, procedures for issuing

~tracking device warrants and second, a provision for delaying any notice required by the
-tule.

Amended Rule 41(a)(2) includes two new definitional provisions. The first, in
Rule 41(a)(2)(D), addresses the definitions of “domestic terrorism” and “international
terrorism,” terms used in Rule 41(b)(2) The second, in Rule 41(a)}(2)(E), addresses the
definition of “tracking device.”

Amended Rule 41(b)(4) is a new provision, designed to address the use of
tracking devices. Such searches are recognized both by statute, see 18 U.S.C. § 3117(b)
and by caselaw, see, e.g., United States v. Karo, 468 U.S. 705 (1984); United States v.
Knonts, 460 U.S. 276 (1983). Warrants may be required to monitor tracking devices
when they are used to monitor persons or property in areas where there is a reasonable
expectation of privacy. See, e.g., United States v. Karo, supra (although no probable
cause was required to install beeper, officers’ monitoring of its location in defendant’s

b sl
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Rule 41. Search and Seizure

May 15, 2003

home raised Fourth Amendment concerns). Nonetheless, there is no procedural guidance
in current Rule 41 for those judicial officers who are asked to issue tracking device
warrants. As with traditional search warrants for persons or property, tracking device
warrants may implicate law enforcement interests in multiple districts.
S

The amendment provides that a magistrate judge may issue a warrant, if he or she
has the authority to do so in the district, to install and use a tracking device, as that term
is defined in 18 U.S.C. § 3117(b). The magistrate judge’s authority under this rule
includes the authority to permit entry into a area where there is a reasonable expectation
of privacy, installation of the tracking device, and maintenance and removal of the
device. The Committee did not intend by this amendment to expand or contract the
definition of what might constitute a tracking device. The amendment is based on the
understanding that the device will assist officers only in tracking the movements of a
person or property. The warrant may authorize officers to track the person or property
within the district of issuance, or outside the district.

Because the authorized tracking may involve more than one district or state, the
Committee believes that only federal judicial officers should be authorized to issue this
type of warrant. Even where officers have no reason to believe initially that a person or
property will move outside the district of issuance, issuing a warrant to authorize tracking
both inside and outside the district avoids the necessity of obtaining multiple warrants if
the property or person later crosses district or state lines.

The amendment reflects the view that if the officers intend to install or use the
device in a constitutionally protected area, they must obtain judicial approval to do so. If,
on the other hand, the officers intend to install and ‘use the device without implicating any
Fourth Amendment rights, there is no need to obtain the warrant. See, e.g. United States
v. Knotts, supra, where the officers’ actions in installing and following tracking device
did not amount to a search under the Fourth Amendment.
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Amended Rule 41(d) includes new language on tracking devices. The tracking
device statute, 18 U.S.C. § 3117, does not specify the standard an applicant must meet to
install a tracking device. The Supreme Court has acknowledged that the standard for
installation of a tracking device is unresolved, but has reserved ruling on the issue until it
is squarely presented by the facts of a case. See United States v. Karo, 468 U.S. 705, 718
n. 5 (1984). The amendment to Rule 41 does not resolve this issue or hold that such
warrants may issue only on a showing of probable cause. Instead, it simply provides that
if probable cause is shown, the magistrate must issue the warrant. And the warrant is
only needed if the device is installed (for example in the trunk of the defendant’s car) or
monitored (for example, while the car is in the defendant’s garage) in an area in which
the person being monitored has a reasonable expectation of privacy. -

Amended Rule 41(e)(2)(B) is a new provision intended to address the contents of
tracking device warrants. To avoid open-ended monitoring of tracking devices, the
revised rule requires the magistrate judge to specify in the warrant the length of time for
using the device. Although the initial time stated in the warrant may not exceed 45 days,
extensions of time may be granted for good cause. The rule further specifies that any
installation of a tracking device authorized by the warrant must be made within ten
calendar days and, unless otherwise provided, that any installation occur during daylight
hours.

Current Rule 41(f) has been completely revised to accommodate new provisions
dealing with tracking device warrants. First, current Rule 41(f)(1) has been revised to
address execution and delivery of warrants to search for and seize a person or property;
no substantive change has been made to that provision. New Rule 41(f)(2) addresses
execution and delivery of tracking device warrants. That provision generally tracks the
structure of revised Rule 41(f)(1), with .appropriate adjustments for the particular
requirements of tracking device warrants. Under Rule 41(f)(2)(A) the officer must note
on the warrant the time the device was installed and the period during which the device
was used. ~ And under new Rule 41(f)(2)(B), the officer must return the tracking device
warrant to the magistrate designated in the warrant, within 10 calendar days after use of
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Rule 41, Search and Seizure

May 15, 2003

the device has ended.

Amended Rule 41(f)(2)(C) addresses the particular problems of serving a copy of
a tracking device warrant on the person who has been tracked, or whose property has
been tracked. In the case of other warrants, current Rule 41 envisions that the subjects of
the search typically know that they have been searched, usually within a short period of
time after the search has taken place. Tracking device warrants, on the other hand, are by
their nature covert intrusions and can be successfully used only when the person being
investigated is unaware that a tracking device is being used. The amendment requires
that the officer must serve a copy of the tracking device warrant on the person within 10
calendar days after the tracking has ended. That service may be accomplished by either
personally serving the person or by leaving a copy at the person’s residence or usual
abode and by sending a copy by mail. The Rule also provides, however, that the officer
may (for good cause) obtain the court’s permission to delay further the delivery of the
warrant. That might be appropriate, for example, where the owner of the tracked
property is undetermined, or where the officer establishes that the investigation is
ongoing and that disclosure of the warrant will compromise that investigation.

Use of a tracking device is to be distinguished from other continuous monitoring
or observations that are governed by statutory provisions or caselaw. See Title III,
Omnibus Crime Control and Safe Streets Act of 1968, as amended by Title 1 of the 1968
Electronic Communications Privacy Act, 18 U.S.C. §§ 2510-2520; United States v.
Biasucci, 786 F.2d 504 (2d Cir. 1986) (use of video camera); United States v. Torres, 751
F.2d 875 (7th Cir. 1984) (television surveillance).

Finally, amended Rule 41(f)(3) is a new provision that permits the government to
request, and the magistrate judge to grant, a delay in any notice required in Rule 41. The
amendment is co-extensive with 18 U.S.C. § 3103a(b). That new provision, added as
part of the Uniting and Strengthening America by Providing Appropriate Tools Required
to Intercept and Obstruct Terrorism (USA PATRIOT) Act of 2001, authorizes a court to
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delay any notice required in conjunction with the issuance of any search warrants.
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MEMO TO: Members, Criminal Rules Committee
FROM: Professor Dave Schlueter, Reporter

R];I: Rule 41: Proposal to Amend Rule to Conform to Changes
to § 2703(a) of USA Patriot Act

DATE: September 3, 2003

Attached is a proposal from Magistrate Judge B. Janice Ellington to amend
Rule 41. As noted in her letter, she believes that there is a conflict between § 2703
and Rule 41. Although the statute permits court, with jurisdiction over the offense,
to issue warrants for electronic files; but the Rule 41 procedures apply. The rule,
she points out, only permits out-of-state warrants in conjunction with terrorism
cases.

To “align” the two provisions, she suggests that the Committee amend
Rule 41 by adding another subdivision that would expressly address out-of-state
search warrants for electronic files.

At its April 2002 meeting in Washington, the Committee considered a
number of amendments to Rule 41, including the question of whether to
incorporate in the rule various provisions in the USA Patriot Act. As noted in the
copy of the attached minutes, Judge Miller’s Rule 41 Subcommittee had discussed
whether to address the issue of electronic file search warrants in the rule. The
Committee concurred in the Subcommittee’s recommendation to not address that
provision, and several others, in Rule 41. '

Assuming the Committee is inclined to consider this specific proposal, I do
not read the statue and rule as being inconsistent. Congress may indicate the scope
of a district court’s authority to search and in the § 2703, Congress appears to
have done that by extending the boundaries for the court’s search authority when
issuing warrants to search the contents of electronic files. I do not read the statute
to say that the court’s authority (notwithstanding the clear language of the statute)
is somehow limited by the nonexhaustive “authority” provisions of Rule 41. The
statute requires that the “procedures” of Rule 41 will apply. I read that to mean
the process and procedures for obtaining the warrant, executing the warrant, etc.
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UNITED STATES MAGISTRATE JUDGE
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS »
CGRPUS CHRISTI DIVISION .

B. JANICE ELLINGTON - (361) 888-3291 1133 N. Shoreline Bivd. Room 132,
U.S. MAGISTRATE JUDGE Fax: (361) R88:3269 CORPUS CHRISTI, TX 7

Tuly 14, 2003

Mr. Peter G. McCabe, Secretary

J Committee on Rules of Practice and Procedure
of the Judicial Conference of the United States ‘
Washington, D.C. 20544 e

Re:  Pederal Rule of Criminal Procedure 41

Dear Mr. McCabe: : .. . - -

|
{
3

As a magistrate Judge I am routinely asked to issue out-of-district search warrants
for electronic information (typically in child pornography cases). Many of my colleagues
believe that authority to issue such warrants is found in 18 U.S.C. § 2703(»). Ido not
agree because the statute. requlres comphance with the Federal Rules of Criminal
Procedure, and Rule 41(b) permits the issuance of out of district search warrants only in

. _ terrorism cases. 1 am writing t0 request that the Committee consider an additional

amendment to Fed. R. Crim. P. 41 to align it with the changes made to § 2703(z) by the
USA Patriot Act.

Title 18, United States Code, Section 2703(a), requires a search warrant for the
i N contents of electronic communications in storage for 180 days or less:

E

(a) Contents of wire or electronic communications in electronic
storage.- A governmental entity may require the disclosure by a provider
of electronic communication service of the contents of a wire or electronic
communication, that is in electronic storage in an electronic commmumnications

L]

o

4
[

M

I



|4

]

1

r

(1]

1

Fhata Bt 2 0 e

08/04/03 16:48 FAX 202 502 1755 ADMIN U.S. COURT

1 1]

July 18, 2003

“Page Two

systemn. for one hundred and eighty days or less, only pursuant to a search
warrant using the procedures described in the Federal Rules of Criminal
Procedure by a court with jurisdiction over the offense under investigation

or equivalent State warrant. . . . (emphasis added).

i@ioo4/005

The statute purports to permit the issuance of out-of-district warrants for electronic
informarion in arny case-not justin a terrorism investigation-but also requires compliance

with the Federal Rules of Criminal Procedure. Rule 41(b) is not worded as broadly:

(b) Authority to Issue a Warrant. At the request of a federal law

enforcement officer or an attorney for the government:

(1). a magistrate judge with authority in the district-or
if none is reasonably available; a judge of a state court of
record in the district ~ has authority to issne a warrant to
search for and seize a person or property located within the
district; |

(2) a magistrate judge with authority in the district has
authority to issue a warrant for a person or propetty outside
the district if the person or property is located within the
district when the warrant is issued but might move or be
moved outside the district before the warrant is executed; and

(3) a magistrate judge — in an investigation of domestic
terrorism or international terrorism (as defined in 18 U.S.C.
§ 2331) - having authority in any district in which activities
related to the terrorism may have occurred, ‘may issue a
warrant for a person or property within or outside that district
(emphasis supplied).

-

The Rule is silent as to electronic communications. Rather than having to debate (1)
whether an electronic communication’ is' property, and “if so (2) LoW its location is
determined, I suggest that a fourth subsection, pertaining only to electronic
communications, be added to the Rule 41(b):

(4) a magistrate judge in a district with jurisdiction over
an offense under investigation may issue a search warrant
pursuant to 18 U.S.C. § 2703(a) to a provider of electronic
communications inside or outside that district requiring the
disclosure by such provider of electronic communications of
the contents of a wire or electronic comumunication that is in
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electronic storage in an electronic communications system for :
one hupdred and eighty days or less. -

The language of the proposed amendment is suggestive only. Iexpect that members
of the Committee may be able to improve upon jit. Because 18 U.S.C. § 2703(a) is subject
to expire December 31, 2005, the reference in the amendment to § 2703(2) would
automatically. subject the amended rulc to the Sunset provision. L]

Thank you for your qons1derat10n. If you or other members of the Committee have
any questions or comments, please feel free to contact me., -

]
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MINUTES
of
THE ADVISORY COMMITTEE
on ) L
FEDERAL RULES OF CRIMINAL PROCEDURE

April 25-26, 2002
Washington, D.C.

The Advisory Committee on the Federal Rules of Criminal Procedure met at
Washington, D.C. on April 25 and 26, 2002. T hese minutes reflect the dlscussmn and
actions taken at that meeting. \

.

I CALL TO ORDER & ANNOUNCEMENTS

Judge Carnes, Chair of the Committee, called the meeting to order at 8:30 a.m. on
Thursday, April 25, 2002. The following persons were present for all or a part of the
Committee's meeting:

Hon. Edward E. Carnes, Chair

Hon. John M. Roll

Hon. Susan C. Bucklew

Hon. Paul L. Friedman

Hon. David G. Trager

Hon. Harvey Bartle III

Hon. Tommy E. Miller

Hon. Reta M. Strubhar

Prof. Nancy J. King

Mzr. Robert B. Fiske, Esq.

Mr. Donald J. Goldberg, Esq.

Mr. Lucien B. Campbell

Mr. John P. Elwood, designate of the Asst. Attorney General for the Criminal
Division, Department of Justice

Prof. David A. Schlueter, Reporter

Also present at the meeting were: Hon. A. Wallace Tashima, member of the
Standing Committee and liaison to the Criminal Rules Committee; Hon. Roger Pauley of
the Board of Immigration Appeals; Prof. Kate Stith, former member of the Committee;
Mr. Peter McCabe, Ms. Nancy Miller, and Mr. James Ishida of the Administrative Office -
of the United States Courts, Mr. John Rabiej Chief of the Rules Committee Support

Office of the Administrative Office of the United States Courts; Mr. Joseph Spaniol,

consultant to the Standing Committee; Ms. Laurel Hooper, of the Federal Judicial Center;
and Mr. Christopher Jennings, briefing attorney for Judge Scirica.
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The Reporter pointed out that, as reflected in the comment submitted by the
Department of Justice, the Circuits are split on the question of what the term * sentencmg
means in relation to the 7-day rule in Rule 35. The majority view (six circuits) is that the
7-day period is triggered by the oral pronouncement of the sentence. The minority view
(one circuit), and the one adopted in the proposed amendment, is that the period
commences with the entry of the ]udgment ‘He noted that the Committee had opted for
the latter position in order to make the rule more consistent with Appellate Rule 4 and
any other rules that might specify when the right to appeal is tnggered

Mr. Campbell indicated that he favored a change to the proposed amendment that
would substitute the words “entry of judgment” in place “sentencing” throughout the
rule. That option, he stated, would avoid the necessity of a separate definitional provision
in the Rule. Mr. Elwood stated that the Department of Justice was opposed to the
proposed amendment because it interjects yet another delay in the finality of the sentence
for purposes of triggering the Rule 35. prowslons He noted that he favored substituting
the words “oral announcement” or “oral pronouncement of the sentence as the preferred
language in place of entry of the judgment, which might not actually take place until
weeks or perhaps months after the court announces the sentence.

Judges Bucklew and Roll, and Mr. Goldberg indicated that in their experience the
entry of judgment usually follows the oral announcement of sentence within a short
period of time.

Following additional discussion on whether to use the term “oral announcement” -

or “oral pronouncement,” Mr. Campbell moved that the proposed amendment be changed
to the effect that the proposed definitional provision in Rule 35(a) be dropped and that the
term “entry of judgment” be used throughout the rule. Mr. Goldberg seconded the
motion, which failed by a vote of 4 to 6.

Judge Roll moved that the amendment be revised by dropping the definitional
provision in proposed Rule 35(a), and the term “oral announcement” be used throughout
the rule and that the rule be forwarded to the Standing Committee for action. Judge
Bucklew seconded the motion. Following additional brief discussion, the Committee
approved the motion by a vote of 6 to 4. The Reporter responded that he would make the
necessary changes in the Rule and the Commlttee Note and circulate the draft for the
Committee’s consideration.

V. PENDING PROPOSED AMENDMENTS TO RULES
A. Rule 41. Tracking Device Warrants

Judge Miller, as chair of the Rule 41 Subcommittee, reported that the
Subcommittee had agreed on a number of proposed changes to Rule 41 that would
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address first, the issue of tracking-device warrants and second, delayed notification that a
search warrant has been executed. \

He provided a brief overview of the proposed changes, noting that the Department
of Justice had raised the issue of tracking-device warrants in 1998 and that as a result of
that proposal he had polled magistrate judges on how they were handling those types of
searches, in the absence of any guidance i n Rule 41 itself. The response indicated that -
the practice varied throughout the districts. Any proposals to address the issue, however,
were held pending the restyling project. He further noted that the issue of delayed
notification that warrants had been -executed had-been addressed in Section 213 of the
USA PATRIOT Act and that some amendment to Rule 41 would be appropriate.

Judge Miller reported that the Rule 41 Subcommittee had considered a number of
issues in relation to the USA PATRIOT Act. First, it had considered whether Section 209
of the Act, which addresses the ability of the government to access unopened voicemail
messages should be addressed in Rule 41. He reported that the Subcommittee
recommended that the topic not be included. Second, the Subcommittee had decided not
to address Section 216 of the Act, which concerns government’s ability to capture certain
addressing information from electronic facilities. He noted that such orders were not
search warrants covered by Rule 41. And third, the Subcommittee decided not to address
Section 220 of the Act, which addresses nationwide service of search warrants for
electronic evidence. He noted that the section has a sunset provision of December 31,
2005.

The Committee concurred in the Subcommittee’s recommendatlons not to amend
Rule 41 to account for those three new statutory provisions.

Judge Miller also reported that Judge D. Brock Homby (Chief Judge, D. Maine)
had recommended that Rule 41 be amended to permit law enforcement officers to teturn
executed search warrants to the clerk of the court, and not necessarily the issuing judge or
magistrate. Judge Miller noted that the issue had been addressed during the restyling
project and that the Committee had determined that it was preferable to have the returns
made to the magistrate judge designated in the warrant. He also noted that the sense of
the Subcommittee was that it would be better to maintain judicial monitoring of the
warrants and that requiring the warrant to be returned to a judicial officer would further
that interest. Judge Bartle spoke in favor of the proposed change, noting that in practice,
warrants are returned to the clerk of the court and not to the issuing magistrate.
Following additional discussion by the Committee, it voted 8 to 1 to reject the proposal to
amend Rule 41 by requiring the return to be made to the clerk.

Turning to the Subcommittee’s proposed amendments to Rule 41, Judge Miller
noted that the Subcommittee had proposed that two new definitions for “domestic
terrorism,” “international terrorism,” and “tracking device” be added to Rule 41(a)(2).
He also pointed out the proposed language in revised Rule 41(b)(4) that would explicitly
address the authority of a magistrate judge to issue a tracking device warrant. He noted
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CRIMINAL RULES DOCKET

23em TH

ADVISORY COMMITTEE ON CRIMINAL RULES

The docket sets forth suggested changes to the Federal Rules of Criminal Procedure considered by the Advisory
Committee since 1991. The suggestions are set forth in order by (1) criminal rule number; or (2) where there is no rule
number, or several rules may be affected — alphabetically by subject matter.

Rule 4
Clarify the ability of judges to issue warrants
via facsimile transmission

01-CR-A
Magistrate Judge Bernard Zimmerman
1/29/01

1/01 - Referred to chair and reporter
PENDING FURTHER ACTION

Rule 6
Allow grand jury witness to be accompanied
by counsel (see Rule 6(d) below)

01-CR-B
Robert D. Evans, Director, American
Bar Association

3/01 - Referred to chair and reporter
PENDING FURTHER ACTION

3/2/61
Rule 7(b) 00-CR-B 5/060 - Referred to chair and reporter
Effect of tardy indictment Congressional constituent PENDING FURTHER ACTION
3/21/00
Rule 10 Judge B. Waugh Crigler 10/94 - Committee considered
Guilty plea at an arraignment 16/94 DEFERRED INDEFINITELY
Ruie 1§ 02-CR-C 6/02 - Referred to reporter & chair
To expressly inquire prior to trial whether Judge David D. Dowd, Jr. PENDING FURTHER ACTION
prosecution’s proposed guilty plea agreement | 5/20/02 .
was communicated to defendant
Rufe 11 -~ 03-CR-C 4/03 - Referred to reporter and chair
To direct a random number of plea- Carl E. Person, Esq. PENDING FURTHER ACTION
bargained cases be tried 4/1/03
Rule 12.2{(c¢}) Roger Pauley 4/02 - Committee considered
Sanction for defendant’s faiture to disclose 7/5/01 9/02 - Committee considered
results of mental examination 4/03 - Committee considered and approved
for publication
6/03 - Standing Committee approved for
publication
8/03 Published for public comment
PENDENG FURTHER ACTION

Page |

Advisory Committee on Criminal Rules

September 24, 2003




Rule 16(a) and (b)
Disclosure of witness names and statements

99-CR-D

William R. Wilson, Jr., Esq.

2/92 - Commitiee considered
10/92 - Committee considered

 Extension of time for filing motion

- Judge Paul L. Friedman

before trial 2/92 & 5/18/99 4/93 - Committee deferred action until 10/93
‘ 10/93 - Committee considered -
4/94 - Committee considered and approved || .
for amendment - i
6/94 - ‘Standmg Committee approved for
" publication f{""l
9/94 - Published for public comment !
4/95 - Committee considered and approved -
7/95 - Standing Commnttee approved A
9/95 - Judicial Conference declined to take ““
action by
COMPLETED
5/89 - Referred to chair and reporter [
PENDING FURTHER ACTION ’ g
Rule 23(a) 00-CR-D 11/06 - Referred to chair and reporter “U\ﬂ
| Address the issue of when a jury trial is Jeremy A. Bell PENDING FURTHER ACTION el
authorized 11/00 !E
Rule 29 02-CR-B 4/02 - Sent directly to chair and reporter

4/02 - Committee considered

trial court’s decision to grant a motion for
judgment of acquittal

N

3/62 9/62 - Committee deferred consideration
until 4/03 meeting
4/03 - Committee considered and approved,
with amendments, for publication
6/03 - Standing Committee approved for
. publication
8/03 - Published for puplic comment
PENDING FURTHER ACTION
Rule 29 . Department of Justice 3/03 - Sent directly to chair and reporter
Preserve the government’s right to appeal a 3/31/G3 4/02 - Committee considered and deferred

consideration pending additional
research by the FJC
PENDING FURTHER ACTION

Page 2
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Rule 32

"Il Victim allocution at sentencing

Judge Hodges

Prior to 4/92

Pending legisiation reactivated issue in
1997/98.

10/92 - Standing Commitiee approved for
publication

12/92 - Published for public comment

4/93 - Committee considered

6/93 - Standing Committee approved
9/93 - Judicial Conference approved
4/94 - Supreme Court approved
12/94 - Effective
COMPLETED
10/97 - Committee indicated that it was not
" opposed to addressing the legisiation.
Committee resolved 1o maintain
Subcommittee to monitor/respond to
the legislation. <
PENDING FURTHER ACTION
Rule 32(c)}(3XE) Professor Jayne Barnard 8/02 - Referred to chair and reporter I
Provide for victim allocution in all felony 9/02 - Committee considered
cases 4/03 - Committee considered and approved,
with amendments, for publication
6/03 - Standing Committee approved for
publication
8/03 - Published for public comment
PENDING FURTHER ACTION
Rale 32¢e)(5) 00-CR-A 3/60 - Sent directly to chair

Clerk required to file notice of appeal

Gino J. Agnelio

5/00 - Referred to reporter

Clerk of Court, 7" Circuit PENDING FURTHER ACTION
4/11/00
Rule 32.1)(5)B)(D) 03-CR-B 3/03 - Referred to reporter and chair
Eliminate requirement that the government Judge Wm. F. Sanderson, Ir. 4/03 - Committee considered
produce certified copies of the judgment, 2/24/03 PENDING FURTHER ACTION
warrant, and warrant application
Raule 32.1 Pending litigation 10/97 - Committee indicated that it did not
Pending victims rights/allocution litigation 1997/98 take a position on the litigation and
\ resolved to maintain Subcommittee to
meonitor litigation
PENDING FURTHER ACTION
Rule 32.1 02-CR-D 3/02 - Referred to chair and reporter
Right of allocution before sentencing at U.S. v. Frazier 4/02 - Committee considered
revocation hearing 2/25/02 9/02 - Committee considered
' 4/03 - Commitiee considered and approved,
with amendments, for publication
6/03 - Standing Committee approved for
publication
8/03 - Published for public comment

PENDING FURTHER ACTION

Page 3
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02-CR-B : J

Allow defendants to move for reduction of
 sentence

Robert D. Evans, American Bar
Association
3/2/81 '

Rule 33 - 4/02 - Sent directly to chair and reporter
Extension of time to file motion for new trial | Judge Paul L. Fnedman 4/02 - Committee considered
3/02 9/02 - Committee deferred consideration
. until 4/03 meeting
4/03 - Committee considéred and approved
with amendments, for publication
6/03 - Standing Committee approved for
( publication
8/03 - Published for public comment
PENDIN G FURTHER ACTION
| Rule 34 , 02-CR-B 4/02 - Sent directly to chair and reporter
Extension of time fo file motion Judge Paul L. Friedman 4/02 - Committee considered
3/02 9/02 - Committee deferred consideration
until 4/03 meeting ‘
4/03 - Committee considered and approved,
! with amendments, for publication
6/03 - Standing Committee approved for
publication '
8/03 - Published for public comment
1 HENDING FURTHER ACTION
Rule 35 01-CR-B 3/01 - Referred to chair and reporter

PENDENG FURTHER ACTION

 Rule 40(a)
Authorize magistrate judge to set new
conditions of release

03-CR-A
Magistrate Judge Robert B. Collings
1/03

1/03 Referred to chair and reporter

PENDING FURTHER ACTION

' Rule 41 i

' Additional amendment to align it with the
)changes made to § 2703(a) by the U.S.
 Patriot Act

03-CR-D
Magistrate Judge B. Janice Eilington
7/03

7/03 - Referred to chair and reporter
PENDING FURTHER ACTION

i Rute 41(c)(2)(D)
Recording of oral search warrant

Judge Dowd
2/98

4/98 - Committee deferred until study reveals

need for change
DEFERRED INDEFINITELY

Rale 57

1t Uniform effective date for local rules

Standing Committee Meeting
12/97

4/98 - Commitiee considered and deferred

action )
DEFERRED INDEFINITELY

New Rule 59
To provide counterpart to Civil Rule 72

U.S. v. Abonce-Barerra
7/20/01

4/02 - Committee considered
9/02 - Committee approved proposed
amendment in principle

4/63 - Committee considered and approved

with amendments, for publication

 6/03 - Standing Committee approved for

publication
8/03 - Published for public comment
PENDING FURTHER ACTION

Page 4
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| Habeas Corpus Rule 8(c)

9/63 - Judicial Conference approved
PENDING FURTHER ACTION

97-CR-F 8/97 - Referred to chair and reporter
Correct apparent mistakes in Rules Judge Peter Dorsey 10/97 - Referred to Subcommittee
Governing Section 2254 Cases and Section 7/5/97 4/98 - Committee considered
2255 Proceedings ‘ 10/98 - Committee considered
4/00 - Cormumittee considered and approved
) for publication
6/0¢ - Standing Committee approved for
publication
8/00 - Published for public comment
4/01 - Commiitee deferred pending further
study
4/02 - Committee considered and approved
for publication
, 6/02 - Standing Committee approved for
publication
8/02 - Published for public comment
4/03 - Committee considered and approved,
~ with amendments
6/03 - Standing Committee approved
9/03 - Judicial Conference approved
PENDING FURTHER ACTION
|l Mode! form for motions under 28 U.S.C. § | 060-CR-C | 8/00 - Referred to chair and reporter
11 2255 Robert L. Byer, Esg. & David R. Fine, 4/02 - Comunmittee approved
Esq. 6/02 - Standing Committee approved for
8/11/00 publication
8/02 - Published for public comment
4/03 - Committee considered and approved,
with amendments
6/03 - Standing Committee approved
9/03 - Judicial Conference approved
PENBING FURTHER ACTION
Restyle Habeas Corpus Rules 10/00 - Committee considered
\ 1/01 - Standing Committee authorizes restyle
project to proceed
4/02 - Committee approved for publication
6/02 - Standing Comumittee approved for
publication
8/02 - Published for public comment
4/03 - Committee considered and approved,
with amendments
6/03 - Standing Committee approved

Page 5
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TO . Criminal Rules Committee

FROM: Dave Schlueter

~

RE: Amendment to Rule 4 to Permit Issuing of Warrants by FAX

DATE: September 2, 2003

Attached is an e-mail the Committee received in 2001 from Magistrate Judge
Zimmerman, as part of the comment period on video teleoconferencing. In his e-mail he
recommends that the Committee consider amending Rule 4 to permit judges to issue
warrants by facsimilie.

J

Although this comment would have been considered along with all of the other
written comments on the rules, it does not appear that the Committee ever directly
addressed his proposal.

The issue has been discussed in the past, however. I am also attaching a memo I
prepared in 1990 on a similar proposal and copies of pages from the pertinent Minutes of
three different meetings of the Committee. A subcommittee was appointed at the May
1991 meeting to study the issue but after discussing the issue for several meetings, at the
Spring 1992 meeting the Committee decided to drop the proposal.

This item is on the agenda for the October meeting.
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Author: "Netscape SuiteSpot" <nsuserg¢host3.uscourts.govs at ~Internet
Date: 1/26/01 7:13 PM
Normal

T0O: Rules Comments at AO-OJPPO
Subject: Submission from http://www.uscourts.gov/rules/comment2001/we

e il b L e Message Contents
Salutation:

First: Bernard

MI:

Last: Zimmerman

Org: US District Court
MailingAddressl:
MailingAddress2:

City:

State: default

ZIP:

EmailAddress: bern1e@youbetv1n com
Phone: 415-522-4093
Fax:

CriminalRules: Yes
Comments :

I am a magistrate judge in the Northern District

of California. I support the amendments to allow
videoconferencing and think they are long overdue. I urge the
Committee to consider amending Rule 4 to clarify the ability
of judges to issue warrants via facsimile

transmission.

submit: Submit Comment
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HTTP Referer: http: / /vww .uscourts.gov/rules/comment2001 /webform.htm
HTTP User Agent: Mozilla/4.08 [en] (Win95; U ;Nav)
Remote Host: 207.41.18.130

Remote RAddress: 207.41.18.130
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MINUTES
ADVISORY COMMITTEE
FEDERAL RULES OF CRIMINAL PROCEDURE

May 13-14, 1991
San Francisco, California

The Advisory Committee on the Federal Rules of Criminal
Procedure met in San Francisco, California on May 13 and 14,
1991. These minutes reflect the actions taken at that
meeting.

CALL TO ORDER

Judge Hodges called the meeting to order at 9:20 a.m.
on Monday, May 13, 1991 at the United States Courthouse in
San Francisco, California. The following persons wvere
present for all or a part of the meeting:

Hon. Wm. Terrell Hodges, Chairman

Hon. James DeAnda

Hon. Sam A. Crovw

Hon. Robinson O. Everett

Hon. Daniel H. Huyett, III

Hon. John F. Keenan

Hon. Harvey E. Schlesinger

Prof. Stephen A. Saltzburg

Mr. John Doar, Esq. '

Mr. Tom Karas, Esq.

Mr. Edward Marek, Esq.

Mr. Roger Pauley, Jr., designee of Mr. Robert S.
Mueller, III, Assistant "Attorney Genersal

David A. Schlueter

Also present were Hon. Robert Keeton, Chairman of the
Standing Committee on Rules of Practice and Procedure, Hon.
Charles Wiggins of the Standing Committee, Mr. William
Wilson, Standing Committee member acting as liaison to the
Advisory Committee, Mr. Joseph Spaniol, Secretary to the
Standing Committee, Mr. David Adair, of the Administrative
Office, and Mr. James Eaglin from the Federal Judicial
Center. s

I. INTRODUCTIONS AND COMMENTS

Judge Hodges noted that all members were present and
velcomed the guests attending the meeting. He pointed out

that he had spoken with the Administrative Office about the

problems associated with distributing the agenda book at
least 30 days prior to the meeting and hoped that in the
future, that goal would be met.
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would be appropriate for the entire Committee to consider
the possibility. He noted that in cases where the defendant
does not waive ‘removal it may be necessary to await
production of the arrest warrant, or a certified copy of the
warrant. In those instances, use of facsimile transmission
could save time. Following brief dlscuss1on, Judge
Schlesinger moved that the last sentence of Rule 4@(a) be
amended to permit the iederal magistrate to consider
faqsxmlle transmlsslons‘of ‘the arrest warrant or a certified
copy of the warrant. Mr. Pauley seconded the motion which

carried by a unanimous vote.

d. Rule 3, Complaint and Rule 4, Arrest Warrant or
Summons Upon Complaint. Judge Schlesinger indicated that
the Subcommittee by a vote of 2 to 1 had voted to oppose any
changes in Rules 3 and 4 which vwould permit use of
electronic transmission of information in obtaining arrest

warrants. Judge Keenan noted that it would make sense to

conform the procedures available for obtaining an arrest
varrant to those which could be used for search warrants.
Mr. Karas also voiced support for an amendment. Mr. Pauley
responded that he could not support the change; he was
concerned about defense attacks on an arrest because police
had not used electronic means to obtain an arrest warrant.
Professor Saltzburg noted that the Supreme Court had not
required arrest warrants and noted that the opposition in
the past to permitting electronic or oral requests for
arrest warrants-had rested on concerns about access to
warrants. An alternative might be, he observed, to
authorize, but not require, arrest warrants.

Mr. Marek moved that language be drafted for the
Committee’s November 1991 meeting which would amend Rules 3
and 4 to permit submission of complaints and requests for
arrest warrants by facsimile transmission. Professor
Saltzburg seconded the motion. The motion carried by a 9 to
2 vote. The Chairman appointed a subcommittee consisting of

Judge Schlesinger (Chair), Mr. Pauley, and Mr. Marek to

draft the necessary language.

T

2. Rule 6(e)(2), General Rule of Secrecy. The
Reporter noted that Judge Keeton had forwarded to the
Committee a letter from Judge Pratt concerning the lack of
secrecy of grand jury proceedings. In his letter, Judge
Pratt suggested that the Committee consider investigating
compliance by prosecutors. During an extensive discussion
of Judge Pratt’s proposal, Mr. Pauley noted that the
Attorney General believes that leaks in grand jury
proceedings are abhorrent and that if a leak is identified,
severe administrative sanctions will follow. He added that
he had spoken with the Department of Professional
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MINUTES
ADVISORY COMMITTEE
FEDERAL RULES OF CRIMINAL PROCEDURE

November 7, 1991
Tampa, Florida

The Advisory Committee on the.Federal Rules of Criminal
Procedure met in Tampa, Florida on November 7, 1991. These
minutes reflect the actions taken at that meeting.

o
o
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CALL TO ORDER
Judge Hodges called the meeting to order at 9:00 a.m.
on Thursday, November 7, 1991 at the United States
Courthouse in Tampa, Florida. The following persons were
present for all or a part of the Committee’s meeting:

Hon. Wm. Terrell Hodpges, Chairman

Hon. Sam A. Crow

Hon. James Definda )

Hon. Robinson O. Everett

Hon. Daniel J. Huyett, III

Hon. John F. Keenan

Hon. Harvey E. Schlesinger

Prof. Stephen A. Saltzburg

Mr. John Doar, Esq.

Mr. Tom Karas, Esgqg.

Mr. Edward Marek, Esq.

Mr. Roger Pauley, Jr., designee of Mr. Robert S,
Mueller I1I1, Assistant Attorney General

Professor David A. Schlueter
‘ Reporter

Also present at the meeting were Judge Robert Keeton,
Chairman of the Standing Committee on Rules of Practice and
Procedure, Mr. William Wilson, Standing Committee member
acting as liaison to the Advisory Committee, Mr. David
Adair, Ms. Ann Gardner, and Mr, John Robiej of the
Administrative Office of the United States Courts, and Mr.
James Eaglin from the Federal Judicial Center. Judge D.
Lowell Jensen, a newly appointed member of the Committee,
was not able to attend.

I. INTRODUCTIONS AND COMMENTS

Judge Hodges welcomed the attendees and noted that all
of the members were present with the exception of a new
member, Judge D. Lowell Jensen, who had just been appointed
to the Committee but was not able to attend due to
previously scheduled commitments. Judge Hodges also noted

-/
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technical amendments in Rules 32, 32.1, 46, S4(a), and S8.
All of these amendments were scheduled to take effect on
December 1, 1991 unless Congress took affirmative action to
amend or delay them. \

B. Rules Approved by the Standing Committee
and Circulated for Public Comment
-[This matter was discussed in conjunction with the

scheduled Public Hearings on the proposed amendments, as
noted supra.l

C. Reports by Subcommittees on 7
Rules of Criminal Procedure

lLimit for Hearing by Magistrate.

g—*j 1. Rules 3, 4, and 5, Oral Arrest Warrants and Time

V

At the Committee’s May 1991 meeting the Chair had
appointed a subcommittee consisting of Judge Schlesinger
(Chair), Mr. Marek and Mr. Pauley to draft amendments. to
Rules 3 and 4 to permit submission of complaints and
requests for arrest warrants by facsimile transmission.
Judge Schlesinger informed the Committee that in the process
of considering such amendments, a suggestion had been made
by Mr. Marek that perhaps Rule S should be amended to
reflect the Supreme Court’s recent decision in County of
Riverside v. MclLaughlin, 111 S.Ct. 1661 (1991). He pointed
out that the case indicated that normally a person who -has
been arrested without a warrant should have a probable cause
determination made by a magistrate within 48 hours. Mr.
Marek suggested that Rule 5 should be amended to reguire an
appearance before a magistrate within 24 hours. If that
limitation was added, he explained, then providing for
expedited handling of arrest warrants by use of facsimile
machines would assist law enforcement officers in meeting
the time limits. He supggested that it would be better to
first address the issue of Rule 5 and noted that Riverside
recognized that judicial determination of probable cause can
arise in wide variety of settings, from a more formal
hearing to a very informal ex parte proceeding. He added
that these hearings may take several days to conduct,
depending on when the defendant was arrested and the
schedule of the judicial officer.

Mr. Pauley urpged that the Committee defer any action on
Rule 5. He explained that United States Attorneys were
working on procedural rules to implement Riverside and that
it would be better to await application of those rules and
further caselaw refinement of the rule announced in

b
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Riverside. He added that Rule 41, as written, could support
telephonic arrest warrants. Mr. Marek disagreed with that
assessment and concluded that Rule 41 would be distorted if
it applied to the typical arrests.

During an ensuing discussion on possible remedies or
sanctions for vioelation of Rule 5, several members noted
that potential civil liabilities would be implicated.
Professor Saltzburg observed that the lack of any real
sanctions made discussion of Rule 5 important. He agreed
with Mr. Pauley that it would be better not to be too quick
to amend Rule 5 because it apparently was more protective
than the Constitution. He moved that the Subcommittee be
continued and that it study the possible amendments of Rules
3, 4, and 5 and report to the Committee at its Spring 1992
meeting. The motion, which was seconded by Mr. Marek,
carried by a unanimous vote.

2. Rule 6(e), Secrecy of Grand Jury Proceedings.

At its May 1991 meeting, the Committee had considered a
letter from Judge Pratt raising concerns about whether Rule
6(e) should be amended to better protect grand jury secrecy.
As a result of the discussion, Judge Hodges had appointed a
subcommittee consisting of Judge Keenan (chair), Judge Crow,
Mr. Doar, and Mr, Pauley. Judge Keenan reported that the
subcommittee had conducted an exhaustive review of pertinent
Department of Justice guidelines on grand jury secrecy and a
report of the New York Bar Association on the same subject.
It was the unanimous view of the subcommittee that no
amendment to Rule 6(e) was required. It also believed that
the current guidelines and directives were sufficient and
that a court could rely upon its contempt powers if it
learned that the Rule had been violated. Mr. Pauley added
that the Department of Justice finds grand jury leaks to be
abhorrent and that an office in the Department handles these
matters. He also pointed out that the Department did have
some other legitimate interests at stake in divulging
certain grand jury information to other offices and noted
that at some point the Department might suggest amendments
to Rule 6. Judge Crow noted his concurrence in Judge
Keenan’s observations. Judge Hodges indicated that the
report of the subcommittee would be treated as a motion
which had been seconded. It was thereafter adopted hy
unanimous vote. Judge Hodges observed that it would be
appropriate for the Administrative Office to inform Judge
Pratt of the Committee’s action.



MINUTES
ADVISORY COMMITTEE
FEDERAIL. RULES OF CRIMINAI. PROCEDURE

April 23, 24, 1992
Washington, D.C

The Advisory Committee on the Federal Rules of Criminal
Procedure met in Washington, D.C. on April 23 and 24, 1992.

These minutes reflect the actions taken at that meeting.

CALL TO ORDER

Judge Keenan, acting chair, called the meeting to order
at 9:00 a.m. on Thursday, April 23, 1992 at the
Administrative Office of the United States Courts. The
following persons were present for all or a part of the
Committee’s meeting:

Hon. Wm. Terrell Hodges, Chairman

Hon. James DeAnda

Hon. John F. Keenan

Hon. Sam A. Crow

Hon. D. Lowell Jensen

Hon. B. Waugh Crigler

Prof. Stephen A. Saltzburg

Mr. John Doar, Esqg.

Mr. Tom Karas, Esq.

Mr. Edward Marek, Esq.

Mr. Roger Pauley, Jr., designee of Mr. Robert S.

Mueller III, Assistant Attorney General

Professor David A. Schlueter
Reporter

Also present at the meeting were: Judge Robert Keeton,
Chairman of the Standing Committee on Rules of Practice and
Procedure, Mr. Joe Spaniol, Mr. Peter McCabe, Mr. David
Adair, Ms. Judith Krivit, and Mr. John Robiej of the
Administrative Office of the United States Courts, and Mr.
William Eldridge of the Federal Judicial Center. Judge
Harvey Schlesinger was not able to attend. -

I. INTRODUCTIONS AND COMMENTS

Due to the temporary absence of Judge Hodges, Judge
Keenan welcomed the attendees and noted that all of the
members were present with the exception of Judge Hodges, who
was expected shortly. and Judge Schlesinger whose docket
prevented him from attending the meeting. Judge Keenan
extended a welcome to the two new members, Judge Jensen and
Magistrate Judge Crigler. He noted that Mr. William
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that the Committee Note should refer to the decision not to
include provision for other electronic transmissions.
Magistrate Crigler moved that Rule 40 be approved and
forwarded to the Standing Committee with the recommendation
that it be sent to the Judicial Conference. Professor
Saltzburg seconded the motion which carried by a unanimous

vote. )
Lm 8. Rule 41. Search and Seizure..
The Committee was informed that only one comment was
— received on this proposed amendment and it, as with the
(- comment on Rule 40, supra., suggested that the rule require
prompt transmission of the original documents to the court.
- Although no action was taken on that suggestion it was
| suggested that the Committee Note could observe that the
- issuing magistrate could require that the original written
- affidavit be filed. After additional discussion it was
‘ agreed that the word "judge" following the words, “Federal
— magistrate" should be removed. Professor Saltzburg moved

that the proposed amendment be approved and fowarded to the
Standing Committee for its approval. Mr. Pauley seconded
the motion which carried by a unanimous vote.

T

‘. 9. Rule 46. Production of Statements.

a

. [This proposed amendment was discussed, and approved,
in conjunction with the proposed amendment to Rule 26.2,
discussed supral.

10. Rule 8. Rules Governing Section 2255 Hearings.
L The Reporter indicated that the only written comment
received on this proposed amendment reflected concerns about
s the difficulty of obtaining statements from witnesses which

had been made perhaps years earlier. Mr. Marek moved that
et the Rule be approved and forwarded to the Standing Committee
for its approval. Mr. Karas seconded the motion which
carried by a margin of 9 to 0 with one absention.

D. Reports by Subcommittees on
Rules of Criminal Procedure

1 1

/‘\

1. Report of Subcommittee on Rules 3, 4, and 5, Oral
Arrest Warrants and Time Limit for Hearing by
Magistrate.

L]

]
¥

Judge Hodges reported that after additional discussion
and study the Subcommittee on Rules 3, 4, and 5 had
- determined that no changes should be made at this time to
\, those rules.
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MEMO TO: Members, Criminal Rules Committee
FROM: Professor Dave Schlueter, Reporter

RE: ABA Proposed Amendment to Rule 6 to Permit Counsel to
Accompany Witness Into Grand Jury Proceedings

DATE: September 2, 2003

Attached is a letter the Committee received in 2001 from Mr. Robert Evans of the
American Bar Association. In the letter, which was apparently submitted during the
comment period on the proposed re-styled rules, he recommended that the Committee
consider current ABA Policies concerning grand jury proceedings.

Although the question of amending Rule 6 to permit counsel to attend has been
raised informally on occasion, the Committee to the best of my memory, has never voted
up or down on the subject.

This matter is on the agenda for the October 2003 meeting. 1 recommend that the
Committee reject this proposal.
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March 2, 2001

Peter G. McCabe
Secretary

AMERICAN BAR ASSOCIATION

Committee on Rules of Practice and Procedure

Judicial Conference of the United States
Administrative Office of the United Staie; Courls

Washington, DC 20544

Dear Mr. McCabe-

\

Defending Liberty
Pursuing Justice

Governmental Affairs Office
740 Fifteenth Street, NW
Washington, DC  20005-1022

(202) 662-1760

FAX (202) 662-1762
(202) 662-1032

The Advisory Committee on Criminas Rales has published for comment amendments to
Rutes 6 and 35 of the Federal Rules of Criminal Procedure.

On behalf of the American Bar Association, it is requested that the Committee consider

the following Association views related to these Rales.

Rule 6

While the Advisory Commnittee h 1 proposed only stylistic changes to
Rule 6, the American Bar Association asks that the Committes consider
the Association’s long standing policy related to this Rule. This policy
supports allowing any witness who appears before a grand jury and
testifies to be accompanied by counsel. The ABA policy provides that the
attorney may only be present when the witness is present. Furthermore,
the attorney would be present only to advise the client, not to address the
grand jury or otherwise take part in the proceedings before it.

Since the Advisory Committee 1s making some much-needed changes to
the Federal Rules of Criminal Procedure, the Association suggests that the

- Committee add a provision allowing the presence of a witness’ counsel
when the witness appears before the grand jury. This change would bring
the Federal Rules of Criminal Procedure in line with those States that have
already allowed witnesses to appear with counsel during grand jury
proceedings. Further, this would enhance the fairness of the grand jury

process without injury to the prosecution’s case.

A copy of the relevant Association policy is enclosed.

N




Peter G. McCabe
March 2, 2001
Page 2

Rule 35

The Advisory Committee recommends certain clarifying, yet substantive
amendments to Rule 35.

The Association recommends that the Committee consider making further
amendments to allow defense counsel to move for reduction and corrections of
sentence. Prior to passage of the Comprehensive Crime Control Act of 1984, the
Rule provided that defense counsel could make such a motion for the court’s
consideration.

Enclosed is the relevant American Bar Association policy on this matter.

- Although adopted in 1987, the principles it espouses are still valid. The
accompanying report, which is not a part of the official ABA policy, may be
useful to the Committee in considering this matter.

The American Bar Association apprec1ates the opportunity to transmit its views on these matters
being considered by the Advxsory Committee.
Sincerely,

NRotsack (S Eamns

Robert D. Evans

/RE

Enclosures

0892 wpd -
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MEMO TO: Members, Criminal Rules Committee

FROM: Professor Dave Schlueter, Reporter
RE: Rule 7(b). Waiving Indictment
DATE: September 2, 2003

{

In 2000, the Committee received a copy of a letter from Representative Jim
Gibbons on behalf of a constituent, Mr. Thomas Kummer, who in turn had expressed
some concern about the statute of limitations vis a vis felony offenses and Rule 7.

This item will be on the agenda for the October meeting.
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JIM GIBBONS
2nD DISTRICT, NEVADA

SELECT COMMITTEE ON INTELLIGENCE

SUBCOMMITTEE ON TECHNICAL AND
TACTICAL INTELLIGENCE

COMMITTEE ON VETERANS' AFFAIRS
SUBCOMMITTEE ON BENEFITS

COMMITTEE ON RESOURCES

SUBCOMMITTEE ON NATIONAL PARKS
AND PUBLIC LANDS

SUBCOMMITTEE ON ENERGY AND MINERAL RESOURCES MINING CAUCUS, Co-Chairman
COMMITTEE ON ARMED SERVICES GAMING CAUCUS, Vice Chairman

SUBCOMMITTEE ON MILITARY PROCUREMENT QEU ngrﬁg g U f tb B wnl’teb % tatez SPORTSMEN'S CAUCUS

SUBCOMMITTEE ON MILITARY READINESS

[

™

§

[

(1 T

ﬂ?uuﬁiﬁ of iﬁgprgggntatl’h 2/5 AIR POWER CAUCUS
NATIONAL GUARD AND RESERVE
COMPONENTS CAUCUS
March 17, 2000

Honorable Anthony J. Scirica, Chairman
Committee On Rules of Practice and Procedure
Judicial Conference of the United-States
Administrative Offices

One Columbus Circle NE

Washington, D.C. 20544

Dear Honorable ‘Anthony J. Scirica:

I am writing on behalf of my constituent, Mr. Thomas Kummer. Mr. Kummer had some
concerns with the federal law regarding the Statute of Limitations on felony offenses. He
specifically proposed some changes to the title 18 of the U.S. Code.

After reviewing his proposals, I respectfully submit his ideas to the Standing Committee on
Rules of Practice and Procedure for its consideration as possible changes to Rule 7b of the
Federal Rules of Criminal Procedure. Enclosed, please find his correspondence and supporting
documentation. I respectfully request that the Committee consider his proposals and respond to
him directly regarding this matter.

I appreciate your time and consideration on this matter. IfI can be of assistance to you on this or
any other matter of interest, please feel free to contact me.

Sincerely,

GIBBONS

1 i

Member of Congress

JG/as

Enc. :

)
~
CONGRESSIONAL OFFICES:
100 CannoN House OFFice BUiLDING 400 SouTH VIRGINIA STREET, SUITE 502 850 SouTH DURANGO Drive, SUITe 107 WESTERN FOLKLIFE CENTER
WasHingTon, DC 20515 Reno, NEVADA 89501 LAs VEGAS, NEVADA 89145 501 RAILROAD STREET, SUITE 202
{202) 225-6155 {775) 686-5760 (702) 2565-1651 ELkO, NEVADA 89801
Fax: (202} 225-5679 Fax: (775} 686-5711 Fax: (702) 255-1927 (775} 7777920

FAaX: (775) 777-7922

Website: http://www.house.gov/gibbons/ E-mail mail.gibbons@mail.house.gov



Memorandum

To: The Honorable James Gibbons
United States House of Representatives

From: Thomas L. Kummer
Date: December 28, 1999
Re: 18 U.S.C. §3282 and 18 U.S.C. §3288

Introduction

| have been involved in a case in the Federal District Court For The
Southern District Of Georgia in which the Court granted summary judgment to
the defendants on the sole basis that 18 U.S.C. §3288 applies to allow the
United States six months to reindict a criminal defendant after either a voluntary
dismissal of an information or dismissal of an information under Ruile 7 Federal
Rules of Criminal Procedure. ("F.R.C.P.")

There was no question that the statute would not apply in such instances
before it was amended in 1988. Although there was no apparent intent to
change the application of 18 U.S.C. §3288 or its companion statute 18 U.S.C.
§3289, the amendment left the statutes open to misinterpretation and abuse.

The case is now pending before the Eleventh Circuit Court of Appeals.

The Statute Of Limitations, The Fifth Arid Sixth Amendments,
The Speedy Trial Act And Rule 7 Federal Rules Criminal Procedure’

The recognition that delay denies justice goes back to the Magna Carta
-and its interpretation by Sir Edward Coke. See Klopfer v. North Carolina, 386
U.S. 213, 18 L.Ed. 2d 1, 87 S.Ct. 988 (1967). At common law no distinction was
made between pre-accusatlon and post-accusation delay. In modern
jurisprudence the fundamental concept that unnecessary delay should not be
permitted has been addressed by the Constitution and various legislation, often
differentiating between delay before and after indictment. Together, a mosaic of
protections. working together, assure a defendant will not indefinitely suffer
under the pall of accusation or be forced to face charges after evidence has
faded:

)
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a. The Statute of Limitations. The purpose of statutes of limitation
was articulated in Toussie v. United States, 397 U.S. 112, 114-115, 90 S.Ct.
858, 860, 25 L.Ed.2d 156 (1970):

The purpose of a statute of limitations is to limit exposure to
criminal prosecution to a certain fixed period of time following the
occurrence of those acts the legislature has decided to punish by
criminal sanctions. Such a limitation is designed to protect
individuals from having to defend themselves against charges /
when the basic facts may have become obscured by the passage
of time and to minimize the danger of official punishment because
of acts in the far distant past. Such a time limit may also have the
salutary effect of encouraging law enforcement officials to
investigate suspected criminal activity...for these reasons and
otherwise. we have stated before 'the principal that criminal
limitations statutes are to be liberally interpreted in favor of repose'.

Statutes of limitations "prdvide predictability by specifying a limit
beyond which there is an irrebuttable presumption that a defendant's rightto a
fair trial would be prejudiced". ‘

Unwarranted delay in bringing charges against a defendant may

' result in the denial of a fair trial under the Due Process Clause of the

Constitution. United States v. Jeffery R. McDonald, 456 U.S. 1, 71 L.Ed.2d 696
102 S.Ct. 1497 (1982). However, the statute of limitations contained in 18
U.S.C. §3282 and other federal statutes is the most important safeguard for a
defendant against the prejudice inherent in delay between the alleged criminal
activity and the charges:

¥

The law. however. has provided other mechanisms to guard
against possible as distinguished from actual prejudice resulting
from the passage of time between crime and arrest or charge. As
we said in United States v. Ewell..."the applicable statute of
limitations...is...the primary guarantee against bringing overly stale
cniminal charges." Such statutes represent legislative assessments
of relative interests of the State and the defendant in administering
and receiving justice; they "are made for the repose of saciety and
the protection of those who may [during the limitation]...have lost
their means of defense." Public Schools v. Walker... These
Statutes provide predictability by specifying a limit beyond which
there is an irrebuttable presumption that a defendant's right to a fair
trial would be prejudiced...Such a limitation is designed to protect
individuals from having to defend themselves against charges



when the basic facts may have become obscured b y the passage
of time...Such a time limit may also have the salutary effect of
encouraging law enforcement officials promptly to lnvestlgate
suspected criminal activity..." United States v. Marion, 404 U.S.
307, 322, 92 S. Ct 455, 464, 30 L.Ed. 2d 468 (1971) [Emphasis
added] ‘

The statute of limitations is, thus, an important aspect of the overall
mechanism because it protects against pre-indictment delay along with the Due
Process Clause of the Fifth Amendment in a fashion similar to the protection

against post-accusation delay provided by the Sixth Amendment and the Speedy
Trial Act.

b.  The Fifth Amendment To The Constitution And Rule 7 Federal
Rules Of Criminal Procedure.

Rule 7 Federal Rules Of Criminal Procedure ("F.R.C.P."), the
predecessor of which was adopted in 1946, implements the Fifth Amendment of
the Constitution by requiring a felony be prosecuted by indictment unless the
right to indictment is properly waived. The Rule has been amended four times
since 1946 (1966. 1972, 1979, and 1987) but the amendments have not
changed the fundamental principal that to charge a serious offense the
defendant has the rlght to the de.ermmat:on by a grand jury that the charges are
warranted.

The difference between an indictment and an information is clear and
simple. An information is an accusatory pleading which comes directly from the
United States Attorney without the safeguard of a grand jury. It can be filed at
any time without sufficient evidence to support the charges, and for that reason
is limited to those crimes considered minor in nature. An indictment requires an
independent determination by a grand jury that sufficient evidence exists for a
prosecution to commence. Because the filing of an information where an
indictment is required circumvents the Rules of Criminal Procedure and the
Constitution. it has long been held that failure to obtain an indictment where one
is required denies the Court jurisdiction. Ex parte Bain, 7 S.Ct. 781, 121 U.S. 1,
30 L.Ed. 849 (1887): Smith v. US., 79 S.Ct. 991, 360 U.S. 1, 3 L.Ed.2d 1041
(1959): U.S. v. Montgomery, 628 F 2d 414, 416 (Sth Cir. 1980) U.S. v. Choate,
276 F.2d. 724, 728 (5th Cir. 1960).

Rule 7(b) F.R.C.P. permits proceeding on an information only upon a
waiver of indictment in open court following an explanation of the nature of the
charge and the right to indictment. It is inconsequential whether the waiver is
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made before or after the information is filed, but a waiver is an essential element
in prosecution of a felony by information. Without it, the Court has no
jurisdiction. Ornelas v. U.S. 840 R.2d 890 (11th Cir. 1988); Cf. Wright, Federal
Practice and Procedure 2d, Indictment and Information Paragraph 122. '

Thus, the combination of Rule 7 implementing the Fifth Amendment and
the statute of limitations protects a potential defendant against spurious charges
and delay presumed to harm his ability to defend against the charges whether
spurious or warranted. :

C. The Sixth Amendment And The Sgeedv Trial Act

» e ,
The Sixth Amendment to the Constitutlon estabhshes the right to a
speedy trial and that right is as fundamental as any in the Constitution. Klopfer
v. North Carolina, supra. The history of the Sixth Amendment underscores that
the drafters sought to protect the accused against the hardship of public
accusation without the opportunity to quickly resolve the charges against him.
The right to a speedy trial begins upon arrest or formal charge. It is clear that
filing of an information publicly sets forth charges against the defendant and can -
be the basis for arrest, even if the crime charged requires indictment. It is thus
from the time an information is filed that the Constitutional speedy trial protection
begins. See United States v. Marion, 404 U.S. 307, 320, 30 L.Ed.2d 468, 92
S.Ct. 455 (1971). Cf. Barker v. Wingo, 407 U.S. 514, 533, 33 L.Ed.2d 101, 92
S.Ct. 2182 (1972): Doggett v United States, 505 U.S. 647, 120 L.Ed. 2d 520 112
S.Ct. 2686 (1992): United States v. Loud Hawk, 474 U.S. 302 88 L.Ed.2d 640,
106 S.Ct. 648 (1986); United States v. MacDonald, supra.; Moore v. Arizona,

. 414 U.S.25. 38 L.Ed.2d 183, 94 S.Ct. 188 (1973); Strunk v. United States 412

U.S. 434, 37 L.Ed.2d 56. 93 S, .Ct. 2260 (1973).

Congress enacted the Speedy Trial Act of 1974 (18 U.S.C. §3161 et.
seq.) to legislatively address the prejudice which can be presumed from lengthy
delay in bringing a defendant to trial. The Speedy Trial Act quantifies the extent
of delay after indictment, information or arrest irrefutably presumed to impair a
defendant's ability to defend himself. Although the Speedy Trial Act is more
detailed, and perhaps mare stringent, than the Constitutional guarantee of a
speedy trial. both are directed at the same prejudice and together form a
framework for protecting a defendant from extended delay after the charges
have been made. .



~

Recent Developments Undermining The Protections Of The
"~ Fifth Amendment And The Statute Of Limitations

There have been two developments arising from judicial interpretation of
18 U.S.C. §3282. 18 U.S.C. §3288 and 18 U.S.C. §3289 which threaten to
undermine the Constitutional and legislative protections above described.
These developments arise directly from ambiguity in the two statutes found by
the Courts and the Government to the detriment of criminal defendants. These
"ambiguities" should be clarified legislatively where the policy issues can be
considered instead of judicially.

. a Ambiguity Found In 18 U.S.C. §3282.

in United States v. Burdix-Dana, 149 F.3d 741 (7th Cir. 1998) the United
States filed an information within the statute of limitations for a crime which
required indictment under Rule 7 F.R.C.P. The Seventh Circuit found that filing

the information within the statute of limitations met the requirements of 18 U.S.C.

§3282 by seizing upon an "ambiguity" in the statutory language and ignoring the
Constitutional mandate for indictment in certain ‘cases and the provisions of Rule
7FR.C.P

18 U.S.C. §3282 reads in relevant part:

Except as otherwise expressly provided by iaw, no person shall be
prosecuted. tried, or punished for any offense, not capital, unless
the indictment is found or the information is instituted within five
years next after such offense shall have been committed.

Citing United States v. Cooper, 956 F.2d 960 (10th Cir. 1992) and United
States v/ Watson. 941 F.Supp. 601 (N.D.W.Va. 1996), the Seventh Circuit found
that the language of 18 U.S.C. §3282 gives the United States the option of
“instituting” the prosecution by either seeking an indictment in conformity with
Rule 7 and the Constitution or, at the option of the United States, by filing an
information even though to do so directly disregards Rule 7 and the
Constitutional mandate that the prosecution can only proceed on indictment.
(The Court went further and in dicta indicated the statute of limitations could be
extended by the intentional violation' of Rule 7 as addressed below.)

'The Cooper and Watson cases baoth involved situations where an
information was filed pursuant to a plea bargain which was later nullified for
some reason. The interaction of Rule 7(b) was important in those cases. Under
Rule 7(b) a defendant may waive in open court his right to indictment. When
such a waiver has been knowingly made there is no need for an indictment. In
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effect, the entry of an effective waiver of indictment elevates an information to
the equivalence of an indictment. Of what effect is an information before the
waiver of indictment has been entered in open court? Both Cooper and Watson
found the information, even without a waiver, was effective to "institute" the
prosecution for statute of limitations purposes.

The case of United States v. Podde, 105 F.3d 813 (2d Cir. 1997)
suggests that this contortion of the statute of limitations is unnecessary to
protect the Government. The Podde Court found that the United States could
not reinstate charges dropped as part of a plea bargam because the statute of
limitations had expired. The Court, however, noted that by merely obtaining a
waiver of the statute of limitations as [part of the plea agreement the Government
could have protected itself against any future eventuahty such as the withdrawal
of the plea. violation of the plea agreement, or rejection of the plea agreement
by the Court. The procedure of seeking a waiver of the statute of limitations is
routinely utilized by the Internal Revenue and other administrative agencies and
presents no undue burden on the United States.

In instances where there is a plea bargain giving rise to the filing of an
information where the statute of limitations will run before the entry of a waiver of
indictment in open court or the acceptance of the plea agreement by the Court,
the United States need only require as a condition of the plea bargain a waiver
of the statute of limitations to protect the prosecution. There is no need to read
18 U.S.C. §3282 as giving effect to an invalid charging instrument for statute of
limitations purposes.

The logical extension of this line of cases is Burdlx-Dana According to
Burdix-Dana the United States need do nothing more than bring an information
within the statute of limitations even though there is no expectation that the
defendant will waive indictment. Thereafter, according to the Seventh Circuit, as
long as the information has not yet been dismissed, the Government can at its
leisure seek an indictment. (Furthermore, according to Burdix-Dana, if the
defendant is successful in a motion to dismiss the information as violative of
Rule 7 F.R.C.P. and the Constitution, the United States has six months from the
time of the dismissal to bring an indictment under 18 U.S.C. § 3288 as discussed
below).

It1s hard to discern the ambiguity upon which the Courts have seized in
applying 18 U.S.C. §3282. The language seems to clearly indicate that an
appropriate charging instrument must be filed within the time specified. Thus if
Rule 7 and the Constitution allow proceeding by information, the filing of an
information within the limitations period is sufficient. On the other had, if an
indictment is required. the plain language of the statute would seem to require




that the indictment must be obtained within the limitations period. Yet, the
Courts'in the cases above cited have not so construed the statute of limitations
provisions.
s ' /‘-‘""‘_———-——
The ambiguity perceived by the Courts is easy to remove. 18 U.S.C.
§3282 should be amended to read as follows with a legislative history sufficient
to assure the "amen‘dmen“t is not subject to misinterpretation:

Except as otherwise expressly prov:ded by law, no person shalil be
prosecuted, tried, or pumshed for any offense, not capital, unless the indictment
is found or the information is instituted if an mformatlon is permitted by the
Federal Rules of ‘Crlmlnal Procedure w1th|n five years next after such offense
shall have been commltted (Proposed addmonal language highlighted) /

b.  Ambiquity'in 18 U.S.C. §3288 and §3289.

18 U.S.C. §3288 and its predecessors have been a part of the statutory
and Constitutional scheme to balance the interests of criminal defendants
against prejudicial delay and the mterests of society since 1934. The purpose of
the statute is to protect society agamst a defendant waiting until the statute of
limitations has expired before ralsmg prewously undetected procedural defects
thereby defeating the prosecution, United § States v. Strewl, 99 F.2d 474 (2nd
Cir. 1938), cert. denied 306 U.S. 638, 59'S.Ct. 489, 83 L.Ed. 1039 (1939);
United States v. Clawson, 104 F.3d 250 (Sth Cir. 1996). (18 U.S.C. §3288 has a
companion statute, 18 U.S.C. §3289. One applies when the defects are
discovered after the expiration of the statute of limitations. The other applies
when the defects are discovered and raised by the defendant within six months
of the expiration of the statute of Ilmltatlons )

The statute has been amended several times without changing its
essential purpose or application. Before 1964 the statute did not apply to the
dismissal of informations. By amendment in that year the statute was extended
to allow indictment after dismissal of an mformatlon but only if there had been a
valid waiver of indictment making the information equivalent to an’indictment
under Rule 7 F.R.C.P. (Sénate Report No. 1414, P.L. 88-520, 78 Stat. 699).
The 1964 amendment was prompted by the case of Hattaway v. United States,
304 F.2d 5 (5th Cir. 1962) holding that the savings statute did not apply to
dismissed informations. even when there had been a valid waiver of indictment.
The 1964 Amendment. therefore, was aimed at including only those situations
where an information was dismissed for some defect after a valid waiver of
indictment had taken place. The amendment put informations where a valid
waiver of indictment had been properly entered on the same footing as
indictments. similar to the equivalence found in Rule 7 F.R.C.P.
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The language of the statute prior to amendment in 1988 made it clear that
it was permissible for the United States to seek indictment after the expiration of
the statute of limitations only if the initial indictment was dismissed for an "error,
defect, or irregularity with respect to.the grand jury, or was otherwise defective or
insufficient.” Pursuant to this language it was universally held that an indictment
dismissed because of a violation of the Speedy Trial Act could not be
reinstituted pursuant to 18 U.S.C. §3288.. See United States v. Peloguin, 810 ‘
F.2d 911 (Sth Cir. 1987) |

The obvious reason 18 U.S.C. §3288 and §3289 cannot be permitted to
apply where the United States violates the Speedy Trial Act is that its application
would permit the Government to benefit from its intentional violation of a
defendant's fundamental rights and‘ailow it to. 46”50 with impunity. Because the
dismissal arises not because of "an error or defect" subsequently discovered as
contemplated in 18 U.S.C. §3288 but rather is attributable to a flaw in substance
known to exist by the Government from its inception and mtentlonally
perpetrated, there is no savings statute. ~

Similarly, no case prior to the 1988 Amendment can be found where the
United States was permitted to gain additional time to seek an indictment by
filing an information in violation of Rule 7 F.R.C.P. and then utilizing 18 U.S.C.
§3288 or §3289 to justify an indictment after the statute of limitations would have
otherwise expired.

Furthermore. there had never been a case until Burdix-Dana where the
voluntary dismissal of a charging instrument was construed to give rise to the
application of 18 U.S.C. §3288 or §3289. Obviously, if the Government violates
the Speedy Trial Act and cannot reinstitute a prosecution if dismissal is sought
by the defendant. it is inconsistent with the intent of the statute to allow the
United States to voluntarily dismiss the charge and by doing so gain an
additional six months to start the prosecution over again. In every case where
there is a voluntary dismissal, the purposes and intent of 18 U.S.C. §3288 and
§3289 precludes their application. This is particularly true when the Government
intentionally violates Rule 7 by bringing an information when indictment is
required and then voluntarily dismisses the information to gain an additional six

months to seek indictment.

In 1288 Congress "simplified” the statute by providing a six month grace
period for re-indictment "whenever an indictment or information...is dismissed for
any reason”. Anti-Drug Abuse Act of 1988, Pub. L. No 100-690, tit. Vil, §7081,
102 Stat. (1988 U.S.C.C.A.N.) 4181, 4407. Congress also added a final
sentence to the new §3288 and new §3289 stating that it does "not permit the
filing of a new indictment.. where the reason for the dismissal was the failure to




file the indictment or information within the period prescribed by the applicable
statute of limitations, or some other reason that would bar a new prosecution.”
id. [Emphasns Added] ‘

There is no indication in the legislative history that the 1988 amendment
was intended to broaden the application of 18 U.S.C. §3288 and §3289. There
was no comment onthe amendment in the Conference Commlttee Report or the
Reports of the House or Senate. If Congress intended the 1988 amendment to
expand the application of the. "savmgs statute" to permit re-indictment for all
reasons except that the mmal chargtng tnstrument was not tlmely ﬁled as
suggested in Burdlx-Dana the last portton of the last sentence is surplusage and
a long standing, pollcy agamst permﬁtmg the Government to benefit from
intentional walatton of such statutes as Rute 7 F.RC.P. and the Speedy Trial Act
was enacted w1thout comment .

If the Burdixi—Da:na intie‘rpretation is correct, a votuntary dismissal even if
there has been a Speedy Trial violation or an intentional disregard for the Rules
of Criminal Procedure and the Constitution will give the United States six months
to bring a new proceedmg perhaps years after the statute of limitations would
otherwise have expcred

If the United States brings an information where an indictment is required,
the charging instrument is subject to automatic dismissal absent a waiver of
indictment in open court. F.R.C.P. 7(a) and (b) If the United States were
permitted to seek indictment after dismissal of the information on motion of the
defendant or voluntarily. the United States could defeat the statute of limitations
with impunity. Not having adequate evidence to indict within the statute of
limitations for a crime requiring indictment, the United States would need only
file an information in violation of Rule 7 F.R.C.P. Thereafter, upon dismissal of
the information, the United States could proceed to indictment having gained
whatever time it took for the defendant to move for dismissal, the court to grant.
the dismissal, and six months thereafter. Arguably, the United States could keep
the statute of limitations open indefinitely by filing a series of such informations
until it wished, in its discretion, to seek indictment by taking the matter before a

Grand Jury.' .

! U.S_v_Cuwic Plaza Nationai Bank, 360 F.Supp. 1342 (W.D. Mo. 1974) is the only case found which suggests an endless

senes of iInformations, dismissals, and new informations might not be permitted. There the United States attempted to reinstitute a
prosecution by filing an information within six months of the dismissal of an indictment. The Court heid that only an indictment wouid
meet the requirements of 18 U.S.C. §3288 and thus the information was dismissed as being barred by the statute of limitations. The last
sentence of the statute following the 1988 amendment may weil reverse this holding, however, because it addresses “the filing of a new
indictment or information”  Uniless the last portion of the last sentence of 18 U.S.C. §3288 is construed to preclude refiling of
informations in such circumstances, it 1s not at ail ciear that the Government cannot continue filing, dismissing, and refiling informations
until the United States finaily decides to seek an ndictment no matter how long after the initial information was filed.
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The only way to stop the obliteration of the statute of limitations is to make

clear that filing an information without a waiver of indictment for crimes which

require indictment does not bring 18 U.S.C. §3288 and §3289 into play unless
and until a valid waiver is received in open court as required by Rule 7 F.R.C.P.
Furthermore, it must be made clear that 18 U.S.C. §3288 and §3289 do not
apply to voluntary dismissals. '

The clarification of 18 U.S.C. §3288 and §3289 could be accomplished by
adding a new sentence before the last sentence in the current statute and
modifying the last sentence as follows: .

" Any prosecution hereunder must be instituted by indictment. This
section does not permit the filing of a new indictment where the
reason for the dismissal was the failure to file the indictment or
information within the period prescribed by the applicable statute of

limitations, the dismissal arose from a violation of the Speedy Trial
Act or the Constitutional right to a speedy trial, a voluntary

:dismissal for any reason, or a dismissal pursuant to Rule 7 of the
‘Federal Rules of Criminal Procedure.

P

The specificity would be further enhanced by eliminating the language
currently in the statute which provides inapplicability for "some other reason that
would bar a new prosecution”. Having included the specific exceptions there is
no need for the more general language.

10
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MEMO TO: Members, Criminal Rules Committee

FROM: Professor Dave Schlueter, Reporter

RE: Proposed Amendment to Rule 10 Regarding Guilty Pleas at
Arraignments

DATE: September 2, 2003

At the Spring 1994 meeting, Magistrate Judge Waugh Crigler (a member at that
time) recommended that the Committee consider an amendment to Rule 10 that would
address the taking of guilty pleas at arraignments. According to the minutes of that
meeting, which are attached, I indicated that we would confer about adding his proposal
to the Spring 1995, meeting agenda.

For reasons no longer remembered, the matter was not placed on the agenda. The
proposal, however, remains on the Criminal Rules docket.

I propose that the matter be closed out, unless there is a strong consensus that the
issue is worthy of further consideration.
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MINUTES
“ of
THE ADVISORY COMMITTEE

on
FEDERAL RULES OF CRIMINAL PROCEDURE

October 6 & 7, 1994
Santa Fe, New Mexico

The Advisory Committee on the Federal Rules of Criminal Procedure met at the
New Mexico State Supreme Court in Santa Fe, New Mexico on October 6 and 7, 1994.
These minutes reflect the actions taken at that meeting.

L CALL TO ORDER & ANNOUNCEMENTS

Judge Jensen, Chair of the Committee, called the meeting to order at 8:30 a.m. on
Thursday, October 6, 1994. The following persons were present for all or a part of the
Committee's meeting:

Hon. D. Lowell Jensen, Chair

Hon. W. Eugene Davis

Hon. Sam A. Crow

Hon. George M. Marovich

Hon. David D. Dowd, Jr.

Hon. D. Brooks Smith

Hon. B. Waugh Crigler

Mr. Darryl W. Jackson, Esq.

Mr. Henry A. Martin, Esq.

Mr. Roger Pauley, Jr., designate of Ms. Jo Ann Harris, Asst. Attorney General
Professor David A. Schlueter, Reporter

Also present at the meeting were: Judge William R. Wilson, Jr., a member
respectively of the Standing Committee on Rules of Practice and Procedure; Professor
Daniel Coquillette, Reporter to the Standing Committee; Ms. Mary Harkenrider, from the
Department of Justice: Mr. John Rabiej and Mr. Paul Zingg from the Administrative
Office of the United States Courts; and Mr. James Eaglin from the Federal Judicial Center.

Professor Stephen A. Saltzburg and Mr. Robert C. Josefsberg, Esq. were not able
to attend the meeting although Professor Saltzburg did participate in a portion of the
meeting by conference call.

The attendees were welcomed by the chair, Judge Jensen who introduced a new
member of the Committee, Mr. Jackson. Judge Jensen noted that two outgoing members
of the Committee, Mr. Tom Karas and Ms. Rikki Klieman were not able to attend; Mr.
Karas’ term had expired and Ms. Klieman had resigned from the Committee in conjunction
with acceptance of full-time employment by Court TV, as a commentator. On behalf of
the Committee Judge Jensen expressed the Committee’s profound thanks for their
excellent and tireless efforts over the last years.
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L Rule 10. Arraignment; Proposal to Consider Amendment.

Judge Crigler suggested that the Committee consider an amendment to Rule 10
which would prowde that a guilty plea may be entered at an arraignment. The Reporter
indicated that he would contact Judge Crigler about possibly placing the issue on the
agenda for the Spring 1995 meeting. -

o

VII. RULES AND PROJECTS PENDING BEFORE THE STANDING
COMMITTEE AND JUDICIAL CONFERENCE.

A. Local Rules Project for Criminal Cases.

Professor Coquillette gave a full report on the background of the local rules

- project, which had originally focused on civil cases. He noted that with the cooperation of
the Committee, he and Mary Squires had continued the project in order to study local
rules governing the trial of criminal cases. He noted that the main complaint with regard
to local rules was from practitioners that out-of-state lawyers may be able to quickly
locate the pertinent rule. To that end, the project would focus on the possibility of
uniform number among the districts. The second point, he added, is that the project
would assist the distfict courts in reviewing their own rules and how they related to the
national rules. Following a brief discussion about what if any steps could be taken if it
appeared that a local rule was in conflict with the national rule, Professor Coquillette
indicated that the project would be coordinated with the Committee.

B. The 1994 Crime Bill

Mr. Rabiej briefly noted several statutory changes which had resulted from the
Crime Bill.. First, a typographical error in Rule 46 had been remedied as a part of the bill.
Second, Title 18 had been amended to with regard to presentence reports in death penalty
cases. And finally, Title 18 was amended to reflect that in capital cases, the government is
required to disclose the names of its witnesses to the defense three days before trial unless
it can show by a preponderance of the evidence that doing so would endanger the witness.

VIL EVIDENCE RULES UNDER CONSIDERATION:
RULES 413, 414 & 415

Judge Jensen and the Reporter provided a brief overview of recent Congressional
--promulgation of Federal Rules of Evidence 413, 414, and 415 which address the
admissibility of propensity character evidence. They noted that those evidence rules are
being considered by the Evidence Advisory Committee at an upcoming meeting and that
the Committee’s position or comments on the proposals might be helpful. Professor
Saltzburg was connected through telephone conference call to the Committee and offered
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MEMO TO: Members, Ci’iminal Rules Commiittee
FROM: Professor Dave Schlueter, Reporter

RE: Rule 11; Proposed Amendment re Informing Defendant of
Collateral Consequences of Guilty Plea

DATE: September 2, 2003 .

At its meeting last Spring in Santa Barbara, the Committee voted to not
amend Rule 11 to require the judge to inform a defendant of the collateral
consequences vis a vis immigration laws. As noted at that meeting, the issue has
come before the Committee on several occasions over the last number of years.

Attached is a 2001 letter from Mr. Richard Douglas (staff, Committee on
Foreign Relations, United States Senate) recommending a similar amendment.
This proposal is on the Criminal Rules docket, although the Committee has not
acted on it—it was referred to the Reporter and the Chair.

In light of the Committee’s action at its last meeting, I recommend that this
proposal be similarly rejected and listed as “completed” on the docket.
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Apnil 3,2001

c/o Commuttee on Foreign Relations
United States Senate
Dirksen O.B. Room 450
Washington, D.C. 20510-6225
Peter G. McCabe, Secretary
Committee on Rules and Procedure
of the Judicial Conference of the Umted States 01 UCR- C_, /.
Admunistrative Office of the U.S. Courts
Thurgood Marshall Federal Judiciary Building

One Columbus Circle N.E.
Washington, D.C 20544

Dear Mr. McCabe;

I would like to suggest -- and I respectfully request — that the Standing Commttee on
Rules of Practice and Procedure take up and recommend adoption of a federal rule to mandate,
during guilty plea voir dire, an advisement from the bench to the defendant about collateral
immigration conseguences.

In 1999, Maryland adopted such a rule (copy enclosed) in recognition of concerns voiced
by lawfully-admitted immigrants about more stringent immugration statutes. A significant
number of other states have taken similar action, some by rule and some by statute.

The Maryland advisement is used with all defendants. Thus, it 1s unnecessary for the
judge to inquire about any defendant’s citizenship or immugration status. '

Under the Maryland rule, 1f the immugration conseguences advisement 1s omitted
inadvertently duning voir dire, later vacation of the resulting sentence 1s optional, not mandatory.

Duning review of the rule in Maryland, 1t was recognized that collateral immigration
consequences are potentially so severe — namely, permanent physical expulsion from the United
States — that limting the scope of the advisement to immugration consequences is justified.

I will be happy to answer any questions you or Committee members may have about this
request. Thank you for your kind attention.

Sincerely,
W

Richard¥. Douglas
(202) 224-6845
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Rule 4-242. Pleas. —

(a) Permitted pleas.- A defendant may plead not guilty, guilty, or, with the consent of the court, nolo

contendere. In addition to any of these pleas, the defendant may enter a plea of not criminally -
responsible by reason of insanity. ‘ »
(b) Method of pleading.- —
(1) Manner.- A defendant may plead not guilty personally or by counsel on the record in open court or in -

writing. A defendant may plead guilty or nolo contendere personally on the record in open court, except
that a corporate defendant may plead guilty or nolo contendere by counsel or a corporate officer. A

defendant may enter a plea of not criminally responsible by reason of insanity personally or by counsel —
and the plea shall be in writing. : ‘

(2) Time 1n the District Court.- In District Court the defendani shall initially plead at or before the time
the action is called for trial. ,

(3) Tume n circuit court - In circuit court the defendant shall initially plead within 15 days after the
earlier of the appearance of counsel or the first appearance of the defendant before the circuit court B
pursuant to Rule 4-213 (c). If a motion, demand for particulars, or other paper is filed that requires a -
ruling by the court or compliance by a party before the defendant pleads, the time for pleading shall be
extended, without special order, to 15 days after the ruling by the court or the compliance by a party. A _—
plea of not criminally responsible by reason of insanity shall be entered at the time the defendant initially
pleads, unless good cause is shown. ‘

(4) Failure or refusal to plead.- If the defendant fails or refuses to plead as required by this section, the
clerk or the court shall enter a plea of not guilty. : =

Cross References. _ b

See Treece v. State, 313 Md. 665 (1988), concerning the right of a defendant to decide whether to
interpose the defense of insanity. , L

(c) Plea of guilty.- The court may accept a plea of guilty only afier it determines, upon an examination ™
of the defendant on the record in open court conducted by the court, the State's Attorhey, the attorney for
the defendant, or any combination thereof, that (1) the defendant is pleading voluntarily, with
understanding of the nature of the charge and the consequences of the plea; and (2) there is a factual

N

[

Rulgl“he court may accept the plea of guilty even though the defendant does not admit guilt. Upon
refusal to accept a plea of guilty, the court shall enter a plea of not guilty.

L

(d) Plea of nolo contendere.- A defendant may plead nolo contendere only with the consent of court.

The court may require the defendant or counsel to provide information it deems necessary to enable it to
determine whether or not it will consent. The court may accept the plea only after it determines, upon an
examination of the defendant on the record in open court conducted by the court, the State's Attomey,

the attorney for the defendant, or any combination thereof; that the defendant is pleading voluntarily with
understanding of the nature of the charge and the consequences of the plea.@addition, before accepting /
the plea, the court shall comply with section (e) of this Rule}Following the acceptance of a plea of nolo .
contendere, the court shall proceed to disposition as on a plea of guilty, but without finding a verdict of

guilty. Ifthe court refuses to accept a plea of nolo contendere, it shall call upon the defendant to plead —‘J

.
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— (e) Collateral Consequences of a Plea of Guilty or Nolo Contendere.- Before the court accepts a plea of
, guilty or nolo contendere, the court, the State's Attomey, the attorney for the defendant, or any
- combination thereof shall advise the defendant (1) that by entering the plea, if the defendant is not a
- United States citizen, the defendant may face additional consequences of deportation, detention, or
ineligibility for citizenship and (2) that the defendant should consult with defense counsel if the
s defendant is represented and needs additional information concerning the potential consequences of the
. plea. The omission of advice concerning the collateral consequences of a plea does not itself mandate
Y that the plea be declared invalid.
— Committee Note,
In determining whether to accept the plea, the court should not question defendants about their
- citizenship or immigration status. Rather, the court should ensure that all defendants are advised in
- accordance with this section. This Rule does not overrule Yoswick v. State, 347 Md. 228 (1997) and
Daley v. State, 61 Md. App. 486 (1985).
- () Plea to a degree - A defendant may plead not guilty to one degree and plead guilty to another degree
b of an offense which, by law, may be divided into degrees. '
- (g) Withdrawal of plea.- At any time before sentencing, the court may permit a defendant to withdraw a
- plea of guilty or nolo contendere when the withdrawal serves the interest of justice. After the imposition
of sentence, on motion of a defendant filed within ten days, the court may set aside the judgment and
= pertmt the defendant to withdraw a plea of guilty or nolo contendere if the defendant establishes that the
- provisions of section (c) or (d) of this Rule were not complied with or there was a violation of a plea
agreement entered into pursuant to Rule 4-243. The court shall hold a hearing on any timely motion to
s withdraw a plea of guilty or nolo contendere.
2 [Amended Apr. 7, 1986, effective July 1, 1986; June 28, 1989, effective July 1, 1989; Jan. 20, 1999,
— effective July 1, 1999.]
]
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MEMO TO: Members, Criminal Rules Committee
FROM: Professor Dave Schlueter, Reporter

RE: Propesal to Amend Rule 11 to Address Issue of Whether Plea
Offer Has Been Made and Whether it Has Been
Communicated to Defendant

DATE: September 2, 2003

Last year, Judge David Dowd, a former member of the Committee, wrote
to Mr. Rabiej suggesting an amendment to Rule 11, based upon his experiences in
one of his cases. That letter is attached.

The matter was referred to the Chair and the Reporter for consideration,
but was not placed on an agenda. As a proposed amendment, however, it remains
on the Criminal Rules docket as pending.

This matter will be on the agenda for the October meeting. 1 recommend
that the Committee reject the proposal. ‘
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- Mnited States Bistrict Court FF By Ejgj]
 Harthern Bistrict of Okia W b/ )
Hiniteir States Gourthouse

Srmgmde (02-CR-C

Basix B. Bowod, Jr. May 20, 2002 : (330) 375-5834
Judge Flax: (330) 375-5628

Mr. John K. Rabiej

Chief, Rules Committee Support Office
Administrative Office of the U S. Courts
One Columbus Circle, N E

Washington, DC 20544-0001

Dear John,

It was good to talk with you, even though you had to remind me of the current plight of
the Indians--as in Cleveland--not Native Americans. ‘

I write with my concern about issues that arise from the claim of an uncommunicated
offer by the prosecution to a defendant’s counsel to accept a plea of guilty to reduced charges or
to a plea to a proposed information that may not include all the potential charges that the
government may subsequently charge. When I say “uncommunicated” that means that the
defendant’s counsel allegedly did not commumcate the offer to the client.

I have now presided over two cases where issues relating to the subject have involved
considerable time on my behalf. The first case is the DaBelko case that originated in the
Northern District of Ohio, and the second case is the Ronder case that originated in the Middle
District of Florida. My first involvement in DaBelko began some ten years after the trial, over
which Judge George White of this district presided. Judge White rejected DaBelko’s Section
2255 action but the Sixth Circuit reversed. By the time the 2255 action was returned, Judge
White had retired and the case was assigned to me That case involves a trial where the clamm
was made that DaBelko’s retained counsel had failed to adequately advise DaBetko of the risks
involved in proceeding to trial and after there had been some plea discussions between
DaBelko’s retained counsel and the assigned AUSA By the time I conducted the required
evidentiary hearing after the reversal and remand from the Sixth Circuit, DaBelko’s retained
counsel was unable to assist because he had serious Alzheimer problems. I denied relief as set
forth in the enclosed opinion which is also published at 154 F.Supp.2d 1156 (N.D.Ohio 2000).
Later, the 1ssues were compromised by a subsequent entry which is also enclosed.

The Ponder case is one 1n which I presided over in the Middle District of Flonda. 1
conducted the suppression hearing, then took the guilty pleas and conducted the sentencing after
Ponder’s retained counsel was permitted to withdraw. At the sentencing hearing, 1t developed
that the AUSA had written a letter to Ponder’s retained counsel and suggested a single-count
information. After the retained counsel did not reply, a five-count indictment was returned and

/



Mr. John K. Rabiej
May 20, 2002 -
Page 2 .

Ponder pled to all five counts after I demed the motion to suppress. The eventual surfacing of the
pre-indictment guilty plea offer eventually led to a 2255 action by Ponder which I rejected. The
11th Circuit reversed and remanded, and so I conducted an evidentiary hearing as directed by the
11th Circuit. I denied relief. I enclose a copy of the 11th Circuit’s ruling and my ruling after the
evidentiary hearing.

[ am concerned that'a whole new cottage industry involving alleged non-communicated
plea offers will develop. The district court 1s not permitted to engage 1n plea discussions as we
all know. T have taken to a form of self-help in which I inquire if an offer to accept a plea
agreement has been directed to defendant’s counsel prior to a contested trial, question the
. defendant 1f he or she has been apprized of the offer and then direct that the proposed plea offer
be secured under seal. I suppose that arguably one could argue that such a process is a violation
of the admonition to not be involved in plea discussions. But, I devoted a substantial amount of
judicial time to the DaBelko and Ponder cases, and [ am reluctant to continue to be commutted to
additional time in similar cases.

So this letter is for the purpose of proposing a modification of Rule 11 10 allow the
district court to be engaged 1n a process whereby he or she may inquire, prior to tnal, as to
whether the prosecution has advanced a proposal for a guilty plea agreement and has such a
proposal been communicated to the defendant. Then, I would suggest a means by which the
essence of the proposal could be secured under seal in the event of a future dispute

I enclose the relevant documents in the DaBelko and Ponder cases.

Please my best wishes to the members of the Advisory Committee

Yours very truly,

David D. Dowd, Jr.
U.S. District Judge

DDDflm
Enclosures
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MEMO TO: Members, Criminal Rules Committee
FROM: Professor Dave Schlueter, Reporter

RE: Proposed Amendment to Rule 16 re Disclosure of Government
Witness’s Names

DATE: September 2, 2003

In 1994-95, the Committee drafted a proposed amendment to Rule 16 that would
have required the government to provide the defense with a list of its witnesses. One of
the chief proponents of that amendment was Judge Bill Wilson, then a member of the
Standing Committee. The proposed amendment was approved by the Standing
Committee, but died in the Judicial Conference, at the recommendation of the Department
of Justice.

In his 1999 letter to Judge Davis, former chair of the Criminal Rules Committee,
Judge Wilson urges this committee to again propose the amendment. The matter has not
appeared on any agenda since then, but continues to be carried as a pending item on the
Criminal Rules docket.

This item is on the agenda for the October meeting.



=y
i
S

e 2J

B

L

)



g

oy o N as N e

]

BILL WILSON ' {501) 324-6863
JUDGE FAX (501) 324-68B69 X,

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF ARKANSAS
600 W.CAPITOL, ROOM {49

LITTLE ROCK, ARKANSAS 72201 D BB ‘?

(4

May 18, 1999 qCI*CR——D

Honorable W. Eugene Davis
United States Circuit Judge
556 Jefferson Street, Suite 300
Lafayette, LA 70501

Dear Gene:

Enclosed is a copy of the proposed amendment to Rule 16. This is the one that was
approved by the Advisory Committee on Criminal Rules and the Standing Committee,
but ran upon submerged rocks over at the Judicial Conference. Some friends of mine,
who are members of the Conference have told me that they did not realize that they
had voted down this proposal until after it was a fait accompli.

Be that as it may, it is, in my opinion, a great, albeit very, very modest, proposal. In
fact, | consider it the most important issue considered in my nine years on the Standing
Committee.

I am, by copy of this letter, serving Roger as agent for service of process for the Justice
Department. | want the Department to be fully advised in the premises. Who knows,
perhaps they will find a meritorious argument against this modest proposal (thusfar
they haven’t). :

I recommend that your committee adopt this proposed amendment again and send it
on to the Standing Committee. It may be that it will again sink from sight if it is
ultimately goes to the Conference, but we will have gone first class, if we don’t last
more than thirty minutes.  And, it will give us another opportunity to test Sir
Gallahad’s proposition that "Right makes might.”



el

Judge Davis
May 18, 1999

Thank you very much for your consideration.

Cor?illy |

m. R. Wilson, Jr.

cc:  Mr. John Rabiej w/enclosure
Mr. David Schlueter w/enclosure
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(Appendix D)
Rules
September 1995

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ALICEMARIE H. STOTLER , CHAIRS OF ADVISORY COMMITTEES
JAMES K. LOGAN
APPELLATE RULES
SECRETARY ‘ , PAUL MANNES
BANKRUPTCY RULES

PATRICK E. HIGGINBOTHAM
CIViL. RULES

D. LOWELL JENSEN
CRIMINAL RULES

; ' RALPH K. WINTER, JR.
EVIDENCE RULES

TO: Hon. Alicemarie H. Stotler, Chair
Standing Committee on Rules of Practice
and Procedure

FROM: - Hon. D. Lowell Jensen, Chair
Advisory Committee on Federal Rules of Criminal
Procedure

SUBJECT Report of Advisory Committee on Rules of Criminal Procedure
DATE: May 23, 1995

I INTRODUCTION.

At its meeting on April 10, 1995, the Advisory Committee on the Rules of Criminal
Procedure considered proposed or pendmg amendments to several Rules of Criminal
Procedure. This report addresses those proposals. The minutes of that meeting, a GAP
Report, and a proposed amendment to Rule 24(a) are attached.

1L ACTION ITEMS
A Action on Rules Published for Public Comment: Rules 16 and 32

At its June 1994 mecting the Standing Commitiee approved for publication for :

- public comment amendments to Rule 16 and 32. The deadline for those comments was

February 28, 1995 and at its April 1995 mecting the Advisory Committee considered the
comments, made several minor changes to the rules and now presents them to the Standing
Committee. The amended Rules and Committee Notes are included in the attached GAP

Report.’



1.  Action on Proposed Amendments to Rules 16(a)}1XE) &
(b)(1)X(D). Disclosure of Expert Witnesses.

Minor stylistic changes were made to the proposed amendments to Rules
16(a)(1XE) and (b)(1)D) which address the issue of disclosure of the names and
- statements ofexpeﬁmmessaswhomaybecalledtoteshfyabomﬁte defendant’s mental
condition.

~

The Advisory Committee recommends that the Standing Committee approve the
amendments to Rule 16(a)(1)(E) and ()(1)(C) and forward them to the Judicial
Conference Jor approval.

2. Action on Proposed Amendments to Rule 16(a)(1X(F) and
(bY(1)YD). Pretrial Disclosure of Witness Names and
Statements.

As noted in the attached GAP Report, the Committee made several minor changes
to the proposed amendment and the accompanying Committee Note. The Committee
considered again the view that the amendments are inconsistent with the Jencks Act; it

" continues to believe that forwarding the proposed changcs to Congress is appropriate under
the Rules Enabling Act.

The Advisory Commitiee recommends that the Standing Committee approve the
amendments to Rule 16(a)(1)(F) and (b)(1)D) and forward them to the Judicial
Conference for approval. k

3. Action on Proposed Amendments to Rule 32(d). Forfeiture
Proceedings Before Sentencing
The Advisory Committee made a number of changes to Rule 32(d) after
publication. Those changes which are discussed more fully in the attached GAP Report,
do not in the Committee’s view require additional publication and comment.

The Advisory Commilttee recommends that the Standing Committee approve the
amendments to Rule 32(d) and forward them to the Judicial Conference for approval.
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1 FEDERAL RULES OF CRMINAL PROCEDURE

Rule 16. Discovery and Inspection’

(2) GOVERNMENTAL DISCLOSURE OF EVIDENCE.
(1) Information Subject to Disclosure.
% % % % %
- () EXPERT WITNESSES. At the
defendant's request, the government shall disclose
to the defendant a written summary of testimony
that the gdvemment intends to use under Rules
702, 703, or 705 of the Federal Rules of Evidence
during its case-in-chief at trial. If the government

requests_discovery under subdivision (b} 1Y(C)Gi)

of this rule and the defendant complies., the

government shall, at the defendant's request,
disclose to the defendant a written summary of

testimony the government intends to use under
Rules 702, 703 and 705 as evidence at trial on the

issue of the defendant's mental condition. Fhis-The

summary provided under this subdivision shall

1, New matter is underlined and matter to be omitted is lined
through.
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FEDERAL RULES OF CRIMINAL PROCEDURE 2

must describe the witnesses' opinions, the bases
. 5

and the reasons for those opinions therefor, and the

witnesses' qualifications.

(F) _NAMES OF WITNESSES. At the

defendant's request in a noncapital felony case, the

5

government shall. no later than seven days before

trial unless the court orders a time closer to trial

disclose to the defendant the names of the

witnesses that the government intends to call
during its case-in-chief _But disclosure of that
information is not required if the ,attomey for the
government believes in good faith that pretrial
disclosure of this information might threaten the
safety of any person or might lead to an
obstruction of justice. If the attorney for the

government submits to the court, ex parte and
under seal_ a written statement indicating why the

government believes in good faith that the name of

a witness cannot _be disclosed. then the witness’s
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N

name shall not be disclosed. Such a statement is

not fevig\iiable. “

@) Iry‘of};zc}iian Not Sz;b;éct to Disclosure. Except
as provided in paragraphs (A), (B), (D), and (E), and
(F) of subdivision (a)(1), this rule does not authorize -
the discovery or inspection of reports, memoranda, or
other internal government documents made by the

attorney for the government or any other government

agent o ; b the ..
presecution—of investigating or prosecuting the case.

Nor \does the rule authorize the discovery or inspection
of statements made by government witnesses or
prospective government witnesses except as provided
in 18 U.S.C. § 3500.

. * % %k % %k
(b) THE DEFENDANT'S DISCLOSURE OF
EVIDENCE.

(1) Information Subject to Disclosure.

% % ¥ % %k
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FEDERAL RULES OF CRIMINAL PROCEDURE 4

(C) EXPERT WITNESSES. Under the following

circumstances, the defendant shall, at the government's
request, disclose to the government a written summary

of testimony that the defendant intends to use under

Rules 702. 703, and 705 of the Federal Rules of

Evidence as evidence at trial: (i) if ¥ the defendant
requests disclosure under subdivision (a)(1)(E) of this

rule and the government complies, or (ii) if the

defendant has given notice under Rule 12.2(b) of an

intent to present expert testimony on the defendant's

mental condition. the-defendant—at-the-government's

Evidence-as-evidence-at-trial: This summary ssuast shall
describe the witnesses’ opinions ef-the—witnesses, the

bases and reasons for those opinions therefor, and the

witnesses' qualifications.

(D) NAMES OF WITNESSES. If the defendant

requests disclosure under subdivision (a)}(1)F) of this
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77 rule, and the government complies, the defendant shall,
78 at _the qqgenungnt’s “iggaue‘st. disclose _to _the
79 government ‘béforé trial thé names of witnesses that the
80 | defense intends to call during its case-in-chief. The
81 court may limit the government's right to obtain
82 disclosure from the defendant if the government has
83 filed an ex parte statément under subdivision (a)(1)(F).
84 b * % % * X% |

COMMITTEE NOTE

The amendments to Rule 16 cover two issues. The first
addresses the ability of the government to require, upon request,
the defense to provide pretrial disclosure of information concerning
its expert witnesses on the issue of the defendant's mental
condition. The amendment also requires the government to provide
reciprocal pretrial disclosure of information about its expert
witnesses when the defense has complied. The second amendment
provides for pretrial disclosure of witness names. ‘

Subdivision (a)(1)(E). Under Rule 16(a)(1)(E), as amended in
1993, the defense is entitled to disclosure of certain information
about expert witnesses which the government intends to call during
the trial as well as reciprocal pretrial disclosure by the government
upon defense disclosure. This amendment is a parallel reciprocal
disclosure provision which is triggered by a government request for
information concerning defense expert witnesses as to the
defendant’s mental condition, which is provided for in an
amendment to (b)(1)(C), infra.
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Subdivision (a)(1)(F). No subject has generated more controversy
in the Rules Enabling Act process over many years than pretrial
discovery of the witnesses the government intends to call at trial.

. In 1974, the Supreme Court approved an amendment to Rule 16.

that would have provided pretrial disclosure to a defendant of the
names of government witnesses, subject to the government's right
to seek a protective order. Congress however, refused to approve
the rule in the face of vigorous opposition by the Department of
Justice. In recent years, a number of proposals have been made to
the Advisory Committee to _reconsider the rule approved by the
Supreme Court. The opposition of the Department of Justice has
remained constant, however, as it has argued that the threats of
harm to witnesses and obstructnon of j Justnce have increased over the
years along with the. increase in narcotics offenses, continuing
criminal enterprises, and' other cnmes ' committed by criminal
organizations.

Notwithstanding the absence of an amendment to Rule 16,
the federal courts have continued to confront the issue of whether
the rule, read in conjunction with the Jencks Act, permits a court to
order the government to disclose its witnesses before they have
testified at trial. See United States v. Price, 448 F Supp, 503 (D.
Colo. 1978)(circuit by circuit summary of whether government is
reqmred to disclose names of its vntnesses to the defendant).

The Committee has recognized that government witnesses
often come forward to testify at risk to their personal safety,

privacy, and economic well-being. ' The Committee recognized, at

the same time, that the great majority of cases do not involve any
such risks to witnesses.

The Committee shares the concern for safety of witnesses
and third persons and the danger of obstruction of justice. But it is
also concerned with the burden faced by defendants in attempting
to prepare for trial without adequate discovery, as well as the
burden placed on court resources and on jurors by unnecessary trial
delay. The Federal Rules of Criminal Procedure recognize the
importance of discovery in situations in which the government
might be unfairly surprised or disadvantaged without it. In several
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7 FEDERAL RULES OF CRMINAL PROCEDURE

amendments -- approved by Congress since its rejection of the
proposed 1974 amendment to Rule 16 regarding pretrial disclosure
of witnesses -- the rules now provide for defense disclosure of
certain information. See, e.g., Rule 12.1, Notice of Alibi; Rule
12.2, Notice of Insanity Defense -or Expert Testimony of
Defendant's Mental Condition; and Rule 12.3, Notice of Defense
Based Upon Public Authority. The Committee notes also that both
Congress and the Executive Branch have recognized for years the
value of liberal pretrial discovery for defendants in military criminal
prosecutions. See D. Schlueter, Military Criminal Justice:
Practice and Procedure, § 10-4(A) (3d ed. 1992)(discussing
automatic prosecution disclosure of government witnesses and

. statements). Similarly, pretrial disclosure of prosecution witnesses

is provided for in many State criminal justice systems where the
caseload and the number of witnesses are much greater than that in
the federal system. See generally Clennon, Pre-Trial Discovery of
Wimess Lists: A Modest Proposal to Improve the Administration of
Criminal Justice in the Superior Court of the District of Columbia,
38 Cath. U. L. Rev. 641, 657-674 (1989)(citing State practices).
Moreover, the vast majority of cases involving charges of violence
against persons are tried in State courts.

The arguments against similar discovery for defendants in
federal criminal trials seem unpersuasive and ignore the fact that the
defendant is presumed innocent and therefore is presumptively as
much in need of information to avoid surprise as is the government.
The fact that the government bears the burden of proving all
elements of the charged offense beyond a reasonable doubt is not a
compelling reason for denying a defendant adequate means for
responding to government evidence. In providing for enhanced
discovery for the defense, the Committee believes that the danger
of unfair surprise to the defense and the burden'on courts and jurors
will be reduced in many cases, and that trials in those cases will be
fairer and more efficient. |

The Committee regards the addition of Rule 16(a)(1)(F) as
a reasonable, measured, step forward. In this regard it is
noteworthy that the amendment rests on the following three
assumptions. First, the government will act in good faith, and there
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wﬂl be cases in which the information available to the government
will support a good faith belief as to danger although it does not
constitute "hard" evidence to prove the actual existence of danger.
Second, in miost cases judges will not be in a better position than
the government to gauge potential danger to witnesses. - And third,
post-trial litigation as to the sufficiency of government reasons in
every case of an ex parte submission under seal would result in an
unacceptable dram on judicial resources.

The Cormmttee cons:dered several approaches to discovery
of witness names. In the end, it adopted a middle ground between
complete disclosure and the existing Rule 16. The amendment
requires the government to provide pretrial disclosure of names of
witnesses unless the attorney for the government submits, ex parte
and under seal, to the trial court written reasons, based upon the

facts relatmg to the mdmdual qase why this information cannot be

- disclosed. , The' amendment adopts an approach of presumptive

disclosure that is already used in a’ significant number of United
States Attorneys offices. While the amendment recognizes the
importance of discovery in all cases, it protects witnesses when the

. government has a good faith bas15 for believing that disclosure will

pose a threat to the safety of a person or will lead to an obstruction
of justice.” " S

The provision that the govemment provide the names no
later than seven days before trial should eliminate some concern
about the safety of witnesses and some fears about possible
obstruction of justice. The seven-day provision extends only to
noncapital felony cases. Currently, in capital cases the government
is required to disclose the names of its witnesses at least three days

‘before: tnal The' Comtmttee belleves that the difference in the

timing requirements is Justlﬁed in llght of the fact that any danger to
witnesses would be greater in' capital cases. The rule also
recognizes, however, that the trial court may permit the
government to disclose the names of its witnesses at a time closer
to trial.

The amendment provides that the government's ex parte
submission of reasons for not disclosing the requested information
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‘will not be reviewed, either by the trial or the appellate court. The

Committee considered, but rejected, a mechanism for post-trial
review of the government's statement. It was concerned that such
ex parte statements could become a subject of collateral litigation in

. every case in which they are made. Although it is true that under

the rule the government could refuse to disclose a witness' name
even though it lacks sufficient evidence for doing so in an individual
case, the Committee found no reason to assume that bad faith on
the part of the prosecutor would occur. The Committee was

- certain, however, that it would require an investment of significant

judicial resources to permit post-trial review of all submissions.
Thus, the amendment provides for no review of government
submissions. No defendant will be worse off under the amended
rule than under the current version of Rule 16, because the current
version of Rule 16 allows the government fo keep secret the
information covered by the amended rule whether or not it has a
good faith reason for doing so.

It should also be noted that the amendment does not
preclude either the defendant or the government from seeking

protective or modifying orders or sanctions from the court under
subdivision (d) of this rule.

Subdivision (b)(1)(C). Amendments in 1993 to Rule 16
included provisions for pretrial disclosure of information, including
names and expected testimony of both defense and government
expert witnesses. Those disclosures are triggered by defense
requests for the information. If the defense makes such requests
and the government complies, the government is entitled to similar,
reciprocal discovery. The amendment to Rule 16(b)(1)(C) provides
that if the defendant has notified the government under Rule 12.2 of
an intent to rely on expert testimony to show the defendant's mental
condition, the government may request the defense to disclose
information about its expert witnesses. Although Rule 12.2 insures
that the government will not be surprised by, the nature of the
defense or that the defense intends to call an expert witness, that
rule makes no provision for discovery of the identity, the expected
testimony, or the qualifications of the expert witness. The
amendment provides the government with the limited right to
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respond to the notice provided under Rule 12.2 by requesting more
specific information about the expert. If the government requests

the specified information, and the defense complies, the defense is

entitled to reciprocal discovery under an amendment to subdivision

(@)(D(E), supra.

Subdivision (b)(1)(D). The amendment, which provides
for reciprocal discovery of defense witness names, is triggered by
compliance - with a defense request made under subdivision
(a)(1)(F). If the government withholds any information requested
under that provision, the court in its discretion may limit the
government's right to disclosure under this subdivision. The
amendment provides no specific deadline for defense disclosure, as
long as it takes place before trial starts.

1 Rule 32. Sentence and Judgment

2 (d) JUDGMENT.

3 £k kK
4 (2) Criminal Forfeiture. When-a-verdict-contains-a
5

6

7

¢
8 proper If a verdict contains a finding that property is

9 subject to a criminal forfeiture, or if a defendant enters a

10 guilty plea subjecting property to such forfeiture, the court

11 may enter a greﬁnﬁna_ry’ order of forfeiture after providing
12 notice to the defendant and a reasonable opportunity to be
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MEMO TO: Members, Criminal Rules Commiittee
FROM: Professor Dave Schlueter, Reporter
RE: Proposed Amendment to Rule 23
DATE: September 2, 2003

Attached is a 2000 letter from Mr. Jeremy Bell, which was submitted in response
to the comment period on the restyled criminal rules. At the time, Mr. Bell was a student
of Judge Miller’s in his law class at William and Mary.

In his letter, Mr. Bell recommends that the committee consider amending Rule 23
to address expressly when a defendant is entitled to a jury trial. Although the letter was
submitted as part of the comment period, this specific proposal appears on the docket as

“pending.” The item has not appeared on any agenda for the Committee meetings.

This item is on the agenda for the October meeting,
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‘ /3000
E 118 Mimosa Drive
Williamsburg, VA 23185
E November 16, 2000
Secretary of the Committee on Rules of Practice and Procedure CR D
E Administrative Office of the United States Courts 00"' -
\ Washington, DC 20544
To Whom It May Concern:

It has come to my attention that the neither the Federal Rules of Criminal Procedure, nor

1 ]

the proposed amendments thereto, deal expressly with the question of when a jury trial is

authorized. In the federal system, the issue is resolved by the Constitution rather than by the

m

rules of criminal procedure, which are surprisingly silent on the question and, consequently, not

- helpful on the matter.' It is the proposition of this comment that the Criminal Rules should
m include a provision expressly dealing with the question of when a jury trial is authorized. By not
— confronting the issue in the latest amendments, the Committee has missed yet another
- opportunity to address the problem.

"“} According to Rule 2, the purpose of the Rules is, inter alia, “to secure simplicity in

392 -

procedure and fairness in administration. Considering the inadequately defined law prior to

a

1996, criminal defendants confronted with the issue of when ﬁey are entitled to a jury trial are

likely to encounter anything but “simplicity in procedure.” The Committee on Rules of Practice

[ “and Procedure of the Judicial Conference of the United States could have taken a large stride
/ E towards their intended purpose by amending the rules to include a provision outliﬁjng when a

— jury trial is authorized. Both practicing attorneys and ériminal defendants alike would bengﬁt

)

B ! See NEIL P. COHEN & DONALD J. HALL, CRIMINAL PROCEDURE; THE POST-INVESTIGATIVE

- PROCESS, CASES AND MATERIALS 554 (1995).

- 2FED.R. CRIM. P. 2.




ﬁ:em such a modification of the rules. The current realities of modern federal criminal practice
require a reevaluation of the current Rules.

For d_ecades the law on when jury trials are authorized was undefined and in constant
flux. After the controversial 1996 decision in Lewis v. United States,” however, the Supreme
Court has provided the criminal defendant with some much-needed clarity. Although the Lewis
decision has been widely criticized by myriads of legal commentators,“’ it is currently binding
precedent and a clear enumeration of the law concerning the right to a jury trial. Consequently,
there are no good reasons for not niodifying the Rules to include a provision explaining when a
jury trial is authorized. |

Before it is pbssible’ to adequately argue that the Criminal Rules should be amended to
include a provision delineafing when a jury trial is authorized, it is first necessary to supply a
brief historical and constitutional overview of the law concerning this issue. It has always been
well accepted that a crinﬁnal defendant is entitled to a jury trial. In fact, the 6™ Amendment
provides in part that in “all criminal prosecutions” the defendant is entitled to trial “by an
impartial jury of the State and district wherein the crime shall have been committed.™ Despite

the seemingly clear language of the 6" Amendment the Supreme Court, in Duncan v.

3518 U.S. 322 (1996).

4 See, e.g., Colleen P. Murphy, The Narrowing of the Entitlement to Criminal Jury Trial, 1997
WIiS. L. REV. 133 (1997) (arguing that Lewis was wrongly decided, both in terms of precedent
and the constitutional role of the jury in our criminal justice system); Peter J. Schmidt, Note, Mr.
Lewis Goes to Washington (and Gets His Constitutional Rights Stepped On): A Criticism of the
Supreme Court Decision in Lewis v. United States, 47 DEPAUL L. REV. 191 (1997) (arguing,
inter alia, that the court’s decision in Lewis was incorrect).

SU.S. CONST. amend. V1.
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Louisiana,® has interpreted the language to apply only to “serious,” as opposed to “petty,”
offenses.

The traditional approach for gauging the seriousness of a crime was to examine both its
common law indictability and its moral nature.” This approach, however, “proved nettlesome
and yielded incongruous results.™® The Duncan Court, consequently, “sought more objective
indications of the seriousness with which society regards [an] offense.” In addition, the Court
wanted to establish more “objective criteria” to aid in jury trial determinations.'® In furtherance
of its goal, the Court looked to “the penalty authorized by the law of the locality ... as a gauge of

5ll

its social and ethical judgements ... Moreover, while the Court declined to designate a

specific term of imprisonment to distinguish petty offenses from serious ones, it did clearly

establish that potential sentence exposure, not the sentence actually imposed, is the proper

measure of an offense’s seriousness. '

-

Shortly after Duncan, the Supreme Court further developed its new standard. In Baldwin

v. New York' the Court held that “no offense can be deemed ‘petty’ for purposes of the right to

$391 U.S. 145 (1968).

7 See Christine E. Pardo, Multiple Petty Offenses With Serious Penalties: A Case for the Right fo
Trial By Jury, 23 FORDHAM URB. L.J. 895 (1996).

® Id. (citing Brief for Appellee at 7, United States v. Lewis, 518 U.S. 322 (1996) (brief prepared
by Assistant United States Attorneys Susan Corkery and James Walden of the United States
Attorney’s Office for the Eastern District of New York)).

® Blanton v. City of Las Vegas, 489 U.S. 538, 541 (quoting Frank v. United States, 395 U.S. 147
148 (1969)).

>

1 See Pardo, supra note 7, at 901.

" Duncan 391 U.S. at 160 (quoting District of Columbia v. Clawans, 300 U.S. 617, 628 (1937).

12 See Pardo, supra note 7, at 901.




trial by jury where imprisonment for more than six months is authorized.”’* The Court again

addressed the issue in 1989 in the case of Blanton v. City of North Las Vegas."® In Blanton the'

Court limited its earlier ruling in Baldwin and held that the when determining if a jury trial is
authorized the focus is upon the various penalties which the legislature has attached to the
offense in question. '

Given the preceding discussion on the ever-changing law on x;vhen jury trials are
aﬁthorized,/ it is easy to understand why the Committee has been hesitant to include a provision
in the Criminal Rules degling with the issue. This, however, is no longer a problem as the law
has since been clearly déﬁned. It is now well éocepted that any crime punishable by a prison
sentence greater than six months triggers the right to a jury trial regardless of the sentence
ultimately imposed.'’ FMmm, it is now known that for crimes punishable by a sentence of
six months or less, the right to a jury trial attaélhes'only if additional statutory or regulatory
penalties “are so severe that the legislature clearly determined that the offense is a ‘serious’
one.™® In addition, in the absence of a statutory maximum penaly, an appellate court will

consider the sanction actually imposed.'®

399 U.S. 66 (1970).

" Jd. The Court pointed out that this was also true even in cases where the actual sentence
imposed is less than 6 months.

13489 U.S. 538 (1989). With all of this flux in the law it is easy to see why the Committee chose
not to include a section within the Criminal Rules dealing with when jury trials were authorized.

'¢ See WAYNE R. LAFAVE, JEROLD H. ISRAEL AND NANCY J. KING, CRIMINAL PROCEDURE §
22.1(b) (3d ed. 2000).

17 See Michael Hatcher and Kalea Seitz, Right to Jury Trial, 88 GEO L.J. 1345, 1346 (citing
Blanton v. City of North Las Vegas, 489 U.S. 538, 542 (1989)).

B Id. (quoting U.S. v. Nachtigal, 507 U.S. 1, 5 (1993)).

1° See Hatcher and Seitz, supra note 17, at 1347.

J
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Despite this newly discovered clarity, there was still a valid excuse for the Committee to
point to in‘defending their decision to remain silent on the question of when a jury trial is
authorized. Until 1996 the Committee could have argued that it would have had a difficult time
outlining the law in the Rules as there were still lingering questions surroun&ing the issue. This
too is no longer a problem as we now have an answer to perhaps the most controversial question
in this area. Specifically, in an majority opinion déii;éred by Justice O’Connor, the Court held
in 1996 that a defendant charged with multiple offenses does not have a ﬁght to a trial by jury
when the aggregate sentences exceed six months.?® O’Connor’s own\ words are worth quoting:

Here, by setfing the maximum authorized prison term at six months, the legisiatuxe

categorized the offense of obstructing the mail as petty. The fact that the petitioner was

charged with two counts of a petty offense does not revise the legislative judgment as to .

the gravity of that particular offense, nor does it transform the petty offense into a serious

one, to which the jury-trial right would apply.
Thus, after Lewis, it became clear that it is the gravity of the offense that implicates the right to a
jury trial, not the number of offenses. In other words, a criminal defendant could conceivably be
charged with five petty offenses that in the aggregate could require years of jail time and he or
she would still not be afforded the right to a jury trial.”! Not surprisingly, this decision sparked
criticism from legal scholars everywhere.” However, a discussion into the logic and rationale

supporting the decision is beyond the scope of this comment. Even if one believes that the Lewis

decision was clearly wrong, that does not change the fact that it illustrates controlling federal

% See Lewis v. United States, 518 U.S. 522 (1996).

* My Criminal Procedure Professor gave an example in which one could be pulled over for many
different petty offenses on a popular road outside of Williamsburg, Virginia and potentially be
sentenced to years of jail time and not have the right to a trial by jury. This is because the traffic
infractions on the particular road used in the illustration, the Colonial Parkway, impose sentences
that carry large fines and even jail time, although none of the potential sentences by themselves
impose more than six months of jail time.



law. As such, one of the critical remaining questions in the realm of trial by jury law has been
answered. Consequently, the Committee can no longer use the fact that there is uncertainty in
the law as a buttress to its decision not to address the issue in the Criminal Rules.

Federal Rule of Criminal Pro;:edure 23(a) deals specifically with the criminal trial by
jury. Unfortunately, however, Rule 23(a) is silent on the question of when a jury trial is
authorized. This omission on the part of the Committee was understandable and even justifiable
for many years as the law was in flux and there were many unanswered questions. These
problems, however, are no longer present as the law is now well enumerated and the difﬁcuit and
controversial questions have now been 'addressed and answered. Thus it is time for the
Committee to address the issue of when a jury trial is authorized. \

| Rule 23(a) has remained largely unchanged in the half century since its enactment. It is
now time for the Committee to reevaluate the current Rule and, ultimately, amend Rule 23(a) to
include a provision addressing the issue of when a jury trial is authorized. Not only does fair and
efficient administration of criminal justicg require that the Committee amend Federal Rule of
Criminal Procedure 23(a), such a modification would also further the intended puépose of the
rules.

Thank you for your time and consideration.

N

TereQARUA

Jeremy A. Bell

College of William and Mary School of Law

% See supra note 4 (listing examples of works criticizing the Lewis decision).
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MEMO TO: Members, Criminal Rules Committee

FROM: Professor Dave Schlueter, Reporter

RE: Proposal to Amend Rule 32 re Failure of Clerk to File Notice of
Appeal
DATE: September 2, 2003

Attached is a letter addressed to Judge Davis (former chair of the
Committee) and opinion from the Seventh Circuit concerning an issue that court
had addressed in 2000. The Court requested the Committee to consider amending
Rule 32 regarding the possibility of a situation where the clerk failed to file a
defendant’s notice of appeal.

The matter, referred to the chair and reporter, has not appeared on any
agenda for the Committee. It is being carried on the Criminal Rules docket as a
pending item.

This matter will be on the agenda for the October meeting.
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UNITED STATES COURT OF APPEALS

oo«f}P""s’

For the Fifth Circuit
, O0—CR—A
DATE: April 11, 2000

TO: Mr. John K. Rabiej
FROM: W. Eugene Davis

SUBJECT: Letter from Gino Agnello

Dear John:
Please respond to this request.

Sincerely,

ﬂ,,w,



04/11/00 13:00 FAX 3375835308 JUDGE EUGENE DAVIS + RABIER _ Aooz2

e

UNITED STATES COURT OF APFEALS

For THE SEVENTH CIRCUIT
219 SouTh DEARBORN STREET
CHICAGO, ILLINGIS BOBO4

GINO J. AGNELLO
CLERK
3! 2-435-8850

March 29, 2000

Honorable W. Eugene Davis

Chair, Advisory Committee on Criminal Rules
5100 United States Courthouse

800 Lafayette Street

Lafayette, Louisiana 70501

Dear Judge Davis,

I am writing at the request of the Seventh Circuit Court of Appeals. On March 23,
2000, the court released the enclosed opinion (U.S. v. Hirsch, No. 99-2304). The opinion
addresses the issue of Fed. R. Crim. P. 32(c)(5) (clerk of court filing notice of appeal an
defendant’s behalf).

The author of the opinion asks that your committee consider whether Fed, R. Crim,
P. 32(c)(5) or Fed. R. App. P. 4(b)(4) should provide for the possibility that the clerk will
fail to comply with a request from a criminal defendant to file a notice of appeal.

Thank you for your consideration.

N

Sincerely,

o A&o 57\1/%

GIA/je
enclosure: as indicated

|

) r
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MEMO TO: Members, Criminal Rules Committee
FROM: Professor Dave Schlueter, Reporter
RE: Possible Amendments to Rule 32.1 re Victim Allocution

DATE: September 2, 2003

In 1997-98, Congress was in the process of considering legislation concerning
victim allocution. As reflected in the attached minutes of the October 1997 meeting,
Judge Davis, former chair of the Committee, appointed a subcommittee to consider
whether Rules 11, 32, and 32.1 should be amended to provide for victim allocution. At
that meeting, the Committee agreed to continue the subcommittee and monitor any further
legislative developments in the area, and be prepared to respond to Congress.

This issue is listed on the Criminal Rules docket as “pending.” At some
unspecified point, the subcommittee was apparently discontinued (probably as the original
members left the Committee).

Since then, the Committee has actively considered victim allocution and has
proposed additional amendments to Rule 32. No similar amendments have been suggested
with regard to Rule 32.1.

This matter is on the agenda for the October meeting. 1 recommend that this
matter be listed as “completed,” with no further action contemplated at this time.
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MINUTES [DRAFT]
of
THE ADVISORY COMMITTEE

on .
FEDERAL RULES OF CRIMINAL PROCEDURE

October 13-14, 1997
Monterey, California

The Advisory Committee on the Federal Rules of Criminal Procedure met at
Monterey, California on October 13th and 14th, 1997. These minutes reflect the
discussion and actions taken at that meeting.

I CALL TO ORDER & ANNOUNCEMENTS
/ Judge Davis, Chair of the Committee, called the meeting to order at 8:30 a.m. on
Monday, October 13, 1997. The following persons were present for all or a part of the
Committee's meeting:

Hon. W. Eugene Davis, Chair

Hon. D. Lowell Jensen

Hon. Edward E. Carnes

Hon. George M. Marovich

Hon. David D. Dowd, Jr.

Hon. D. Brooks Smith ‘ ]

Hon. John M. Roll

Hon. Tommy E. Miller

Hon. B. Waugh Crigler

Hon. Daniel E. Wathen

Prof. Kate Stith

Mzr. Robert C. Josefsberg, Esq.

Mr. Darryl W. Jackson, Esq.

Mr. Henry A. Martin, Esq.

Mr. Roger Pauley, Jr., designate of the Asst. Attorney General for the Criminal
Division

Professor David A. Schlueter, Reporter

Also present at the meeting were: Hon. Alicemarie Stotler, Chair of the Standing
Committee on Rules of Practice and Procedure; Mr. Peter McCabe and Mr. John Rabiej
from the Administrative Office of the United States Courts; Mr. David Pimentel, Judicial
Fellow at the Administrative Office, and Ms. Mary Harkenrider from the Department of
Justice.
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Statements);
2. Rule 26.2 (Production of Witness Statements; Applicability to
Rule '
5.1 Proceedings);
3. Rule 31 (Verdict; Individual Pollir}g of Jurors);
4.  Rule 33 (New Trial; Time for Filing Motion); B
5. Rule 35(b) (Correction or Reduction of Sentence; Changed
Circumstances);
6. Rule 43 (Presence of Defendant; Presence at Reduction

or Correction of Sentence).

V. - CRIMINAL RULE APPROVED BY SUPREME COURT
AND PENDING BEFORE CONGRESS

The Reporter informed the Committee that the Supreme Court had approved an
amendment to Rule 58 and that absent any further action by Congress, the amendment
would become effective on December 1, 1997.

VI  CRIMINAL RULES CURRENTLY UNDER CONSIDERATION
BY ADVISORY COMMITTEE

A. Report of Subcommittee on Victim Allocution Legislation; Possible
Amendments to Rules 11, 32, and 32.1.

Judge Davis offered introductory comments on pending legislation which would
amend a number of criminal rules to provide for notice to victims and victim allocution
when the accused enters a plea, at sentencing, and at revocation of probation proceedings.
He noted that in the past the Committee had been reluctant to provide for victim
allocution but that the proposed legislation provided the Committee with an opportunity
to re-examine its position. He noted that a subcommittee consisting of Judge Dowd
(Chair), Judge Smith, Mr. Josefsberg, zind Mr. Pauley had been appointed to study the
legislation and recommend a course of action to the Committee.

Speaking for the subcommittee, Judge Dowd provided additional information on
the legislation, and the fact that it had apparently been offered as an alternative to a move
to amend the Constitution. He added that under the legislation, the Judicial Conference
would be given a short period of time to respond to the proposed changes and that the
role of the subcommittee had been to review the proposed changes and be prepared to
recommend changes to the full Committee for.its consideration.
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October 1997 Minutes 4
Advisory Committee on Criminal Rules '

Mr. Rabiej believed that the legislation was not going to be passed in the current!
session of Congress. Mr. Pauley agreed but indicated that the legislation might be passed
in the next session. He believed that the Committee might be overreacting to the
proposed legislation because it disregards the legislation proposed by the President and
the it disregards the fact that the legislation will only move at the behest of the chairs-of
the congressional committees on the judiciary. He agreed, however, that the
subcommittee should continue to monitor the legislation.

Judge Jensen observed that the legislation put the committee in the unique posture
of requiring the Judicial Conference to react to specific amendments. Judge Stotler
echoed that view and indicated that once again there was a question about the
fundamental role of Congress in the rule-making enterprise. Justice Wathen noted that
from a State’s perspective, there was concern that the victim’s movement might result in
a constitutional amendment. Mr. Josefsberg opined that the proposed legislation seemed
to require very little, e.g., notice to victims of pending hearings and an opportunity to be
heard. Judge Marovich agreed with that assessment and saw little danger in the
legislation. Several members indicated that under the circumstances, it would be wise to
keep the subcommittee in place and ready to react to the legislation. Judge Jensen added
that for the most part the federal system was catching up to what was already in place in
many state and local jurisdictions. Judge Davis indicated that it would be appropriate,

_absent the need for more immediate action, to discuss the subcommittee’s proposals at

the Spring meeting. Following additional discussion concerning the definition of
“victim” and “alleged victim” in the proposed legislation, Judge Cames moved that the
Committee express the view that it was not opposed to addressing the legislation. Mr.
Josefsberg seconded the motion which carried by a vote of 10 to 1, with one abstention.

B. Rule 5(c). Initial Appearance Before the Magistrate Judge.
Proposed Amendment.

Judge Davis provided a brief overview of a proposed amendment to Rule 5(c)
which would permit a magistrate judge to grant a continuance in a preliminary
examination over a defendant’s objection. He noted that the Committee had previously
considered the matter at its April 1997 meeting and that because the amendment would
have directly contradicted 18 U.S.C. § 3060, that it had been referred to the Standing
Committee with a recommendation that the Committee take steps to initiate an
amendment to the statute. The Standing Committee responded by referring the proposal
back to the Advisory Committee and indicating that the most appropriate method of
effecting a change would be to follow the procedures in the Rules Enabling Act.
Following brief discussion on proposed style changes to the rule, Mr. Josefsberg moved
that the rule be amended. Judge Miller seconded the motion. Following additional
discussion on the motion, several members questioned whether the amendment was even
necessary. Judge Crigler observed that he had never seen the problem but Judge Miller
indicated that in larger cities, it would help if a magistrate judge had the authority to act
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MEMO TO: Members, Criminal Rules Committee

FROM: Professor Dave Schlueter, Reporter \
RE: ABA Proposed Amendment to Rule 35
DATE: September 2, 2003

In 2001, the ABA submitted comments on the proposed restyled rules and offered
two suggested amendments — one to Rule 6 concerning presence of counsel in the grand
jury proceedings, and a proposed amendment to Rule 35, which would permit the
defendant to move for a reduction of sentence.

The attached letter addresses both proposed amendments. This matter was
referred to the Chair and Reporter and although the Committee has never expressly
discussed this matter, it appears on the Criminal Rules docket as “pending.”

This item will be on the agenda for the October meeting.
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AMERICAN BAR ASSOCIATION Governmental Affairs Office
740 Fifteenth Street, NW
Washington, DC  20005-1022
i {202} 662-1760
March 2, 2001 FAX (202) 662-1762
{202) 662-1032

Peter G. McCabe

Secretary .

Committee on Rules of Practice and Procedure

Judicial Conference of the United States 1 cR B
Administra\tive Office of the United Staies Courls 0 - ‘_
Washington, DC 20544

Dear Mr. McCabe-

The Advisory Committee on Criminar Rales has published for comment amendments to
Rules 6 and 35 of the Federal Rules of Criminal Procedure.

On behalf of the American Bar Association it is requested that the Committee consider
the following Association views related to these Rules.

Rule 6

While the Advisory Committee h s praposed ouly stylistic changes to
Rule 6, the American Bar Association asks that the Committee consider
the Association’s lung standing policy related to this Rule. This policy
supports allowing any witness who appears before a grand jury and
testifies to be accompanied by counsel. The ABA policy provides that the
attorney may only be present when the witness is present. Furthermore,
the attorney would be present only to advise the client, not to address the
grand jury or otherwise take part in the proceedings before it.

Since the Advisory Committee 1s making some much-needed changes to
the Federal Rules of Criminal Procedure, the Association suggests that the
Committee add a provision allowing the presence of a witness’ counsel
when the witness appears before the grand jury. This change would bring
the Federal Rules of Criminal Procedure in line with those States that have
already allowed witnesses to appear with counsel during grand jury ~
proceedings. Further, this would enhance the fairness of the grand jury
process without injury to the prosecution’s case.

A copy of the relevant Association policy is enclosed.



Peter G. McCabe
March 2, 2001 ‘ /
Page 2

P

Rule 35 -

The Advisory Committee recommends certain clarifying, yet substantive
amendments to Rule 35.

The Association recommends that the Committee consider making further
amendments to allow defense counsel to move for reduction and corrections of
sentence. Prior to passage of the Comprehensive Crime Control Act of 1984, the
Rule provided that defense counsel could make such a motion for the court’s
consideration.

Enclosed is the relevant American Bar Association policy on this matter.

Although adopted in 1987, the principles it espouses are still valid. The

accompanying report, which is not a part of the official ABA policy, may be
- useful to the Committee in considering this matter.

The American Bar Association appreciates the opportunity to transmit its views on these matters
being considered by the Advisory Committee.

Sincerely,

Robert D. Evans

/RE

Enclosures
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MEMO TO: Members, Criminal Rules Committee

FROM: Professor Dave Schlueter, Reporter
RE: Proposed Amendment to Rule 40(c) re Setting Conditions for Release
DATE: September 2, 2003

Attached is a letter from Magistrate Judge Collings in which he proposes an
amendment to Rule 40(c). His attached letter is self-explanatory.

This matter was referred initially to the Chair and Reporter and is currently listed
on the Criminal Rules docket as “pending.”

This item will be on the agenda for the October meeting.
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Mnited Btates Bistrict Court R Y A50BA
fe== Bistrict of Massachusetts
- Muitedr Htates Tonrthouse ! o
1 Qourthouse Way, Suite G420 i e
E r— PBoston, Massachusetts 02210 -
: Robert B. Collings . Trlephone No.
Hnited Stuates Mugistrate Junge (617) 748-9229
[j January 23, 2003

Peter G. McCabe, Esquire
Secretary to the Rules Committee
Administrative Office of United States Courts

Thurgood Marshall Federal Judiciary Building
finn Washington, D.C. 20544

Dear Mr. McCabe:
= I recently encountered the following situation:
2 (a) A defendant who had been released on conditions
T of release in Pittsburgh was allowed to reside in
= Massachusetts while on release.

) (b) While on release 1n Massachusetts, he allegedly
B violated those conditions of release.
- (c) ThemagistratejudgeinPittsburghissuedawarrant
. for the defendant’s arrest pursuant to 18 U.S.C. § .

3148(b). \

- (d) The defendant was arrested on the Pittsburgh
[w ‘warrant in Massachusetts and brought before me.
T (e) At the hearing, the Government took the position
e that I had no power, were I so inclined, to set
% y conditions of release which would govern the

defendant’s return to Pittsburgh and that I had to
detain the defendant and issue an Order of Removal
if identity was found.




Peter G. McCabe, Esquire
January 23, 2003
Page Two

The reason this factual situation created a problem was that Rule 40,
as 1t now reads after the December 1, 2002 amendments, deals only with
arrest in another district for failing to appear and not with arrest in another
district for violation of a condition of release other than for failing to appear.

After hearing from counsel and researching the issue, I concluded

that the Government was correct. I issued an opinion in the case, United

States v. Zhu, explaining the problem and the reasons for my conclusion,
and I enclose a copy.

As I state in the opinion, it seems to me anomalous that if someone
is arrested for failing to appear - perhaps the most serious viclation of
release conditions - the magistrate judge has authority to set new
conditions of release pursuant to Rule 40(c). But if a defendant is arrested
for a less serious violation - such as a minor violation of a curfew - the
magistrate judge has no power to set new conditions of release.

Accordingly, I propose that Rule 40 be amended as follows; the
suggested additions are in italics:

Rule 40. Arrest for Failing to Appear in
Another District or for Violation of
Conditions of Release Set iIn
Another District

(a) In General. If a person is arrested under a
warrant issued in another district for failing to-
appear - as required by the terms of that
person’s release under 18 U.S.C. §§ 3141-3156
or by subpoena - or for otherwise failing to
comply with the terms of the release set in the
other district, the person must be taken
without unnecessary delay before a
magistrate judge in the district of arrest.
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Peter G. McCabe, Esquire
January 23, 2003
Page Three

The proposed amendment would have the effect of granting
magistrate judges the same powers they now have in cases of arrest for
failure to appear in another district to cases of arrest for failure to comply
with other conditions of release set in another district.

Please advise if you are in need of any further information. As always,
I'm looking forward to seeing you in March.

Ve%y?yrs,

ROBERT B. COLLINGS
United States Magistrate Judge

Enclosure.
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MEMO TO: Members, Criminal Rules Committee

FROM: Professor Dave Schlueter, Reporter

RE: Proposed Amendment to Rule 41 re Transcript of Sworn Oral
Testimony
DATE: September 2, 2003

In 1998, Judge David Dowd (a member of the Committee at the time)
recommended in a letter (attached) that the Committee amend Rule 41 regarding
preparation of a transcript of sworn testimony presented to the magistrate in
requesting a search warrant. My original memo on the subject is also attached.

The attached copy of the minutes from the April 1998 meeting reflects the
Committee’s discussion of the proposed change. Following discussion, the
Committee decided “not to take any action to amend Rule 41 at this time.”

The proposal has not been considered again and remains on the Criminal
Rules docket as being “deferred indefinitely.” I recommend that the item be listed
as “completed,” with no expectation that the Committee will need to address the
item any further. \

This matter is on the agenda for the October meeting.
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Hnited States Bistrict Court
Northern Bistrict of Bljio
initedy Statrs Qourthors,

2 SBouth fxin Bireet
Akron, Blin 44308

Bahix B. Botad, Jr.
Judge
January 12, 1998

Professor David A. Schiueter
St. Mary's University

School of Law

One Camino Santa Maria
San Antonio, TX 78228-8602

Dear David:

1 sat on the 6 Circuit in December. We have under consideration a case dealing with a
search warrant based on oral testimony under the provisions of Criminal Rule 41(c)(2)(A).
Unfortunately, the provisions of 41{c)(2)(D) were not followed. There is neither a recording of
the conversation between the officer and the magistrate-judge nor a stenographic or longhand
verbatim record of the oral testimony given in support of the issuance of the warrant. :

Nineteen months after the search the affiant submitted an affidavit descnbmg the oral
testimony presented to the magistrate-judge.

1 have been reviewing the committee notes for the 1977 amendment which added 41(c)(2)
and the notes state the four requirements for the subdivision (c)(2) warrant. The fourth
requirement is described as foliows:

(4) Retumn of the duplicate original warrant, and the original warrant must
conform to subdivision (d). The transcript of the swom oral testimony setting
forth the grounds for issuance of the warrant must be signed by affiant in the
presence of the magistrate and filed with the court.

1 bave reviewed Rule 41 and I am unable to find in the rule the requirement that “the
transcript of the sworn oral testimony setting forth the grounds for issuance of the warrant must
be signed by the affiant in the presence of the magistrate and filed with the court”. Am I missing
something? Or is this an example of an incorrect note accompanying a rule?

(330) 375-5834
Kax-(330) 375-5628



]

I would like to discuss this with you at your earliest convenience. We have done research
on this type of search warrant, but to my knowledge no one has picked up on what I have called
the fourth requirement. :

‘We are sending this letter by fax.
Yours very truly, /

Gk

David D. Dowd, Jr.
United States District Judge
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MEMO TO: Members, Criminal Rules Advisory Committee
FROM: Professor D. Schlueter, Reporter
RE: Consideration of an Amendment to Rule 41(c)(2)(D)

DATE: March 27, 1998

Judge Dowd has suggested that the Committee consider a possible
amendment to Rule 41(c)(2)(D). He recently sat on a case at the Sixth Circuit in
which there was no recording of the affiant’s telephone call to the magistrate to
request a warrant. The majority concluded that the requirements of that rule had
been violated, that violation was not sufficient to suppress the evidence which was
discovered during the subsequent search. Judge Dowd dissented.

As Judge Dowd notes in his dissent and in his correspondence, an
amendment in 1977 originally included a requirement that a transcript be made of
the sworn oral testimony setting out the grounds for the issuance of the warrant,
that it be signed by the affiant in the presence of the magistrate, and filed with the
court. That requirement was apparently removed by Congress when it reviewed
the amendment under the Rules Enabling Act.

He suggests that the Committee consider placing that requirement back
into Rule 41. )

He also suggests that the rule be amended to provide that a district judge is
permitted to issue a warrant. The current rule already provides that a warrant may
be issue by a “federal magistrate judge,” and Rule 54(c) indicates that a “federal
magistrate judge” includes a “judge of the United States” which in turn includes a
“district judge.”

This matter is on the agenda for the April meeting.



“‘I!J,
:
d
P |

[

L L

————y

haee




MINUTES [DRAFT]
of
THE ADVISORY COMMITTEE

on
FEDERAL RULES OF CRIMINAL PROCEDURE

April 27-28, 1998 -
Washington, D.C.

The Advisory Committee on the Federal Rules of Criminal Procedure met at the
Thurgood Marshall Federal Judiciary Building in Washington, D.C. on April 27th and
28th 1998. These minutes reflect the discussion and actions taken at that meeting.

L CALL TO\ORDER & ANNOUNCEMENTS

Judge Davis, Chair of the Committee, called the meeting to order at 8:30 a.m. on
Monday, April 27, 1998. The following persons were present for all or a part of the
Committee's meeting:

Hon. W. Eugene Davis, Chair

Hon. Edward E. Carnes

Hon. George M. Marovich

Hon. David D. Dowd, Jr.

Hon. John M. Roll

Hon. Tommy E. Miller

Hon. Daniel E. Wathen

Prof. Kate Stith

Mr. Robert C. Josefsberg, Esq.

Mr. Darryl W. Jackson, Esq.

Mr. Henry A. Martin, Esq.

Mr. Roger Pauley, Jr., designate of the Asst. Attorney General for the Criminal
Division ‘

Professor David A. Schlueter, Reporter

Also present at the meeting were: Hon. Alicemarie Stotler, Chair of the Standing
Committee on Rules of Practice and Procedure; Hon. William Wilson, member of the
Standing Committee and liaison to the Advisory Committee; Professor Daniel
Coquillette, Reporter to the Standing Committee; Mr. Peter McCabe and Mr. John Rabiej
from the Administrative Office of the United States Courts; Mr. James Eaglin from the
Federal Judicial Center; Mr. David Pimentel, Judicial Fellow at the Administrative
Office; Mr. Joseph Spaniol, Consultant to the Standing Committee; and Ms. Mary
Harkenrider from the Department of Justice. The attendees were welcomed by the chair,
Judge Davis
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~

Judge Roll indicated that he frequently receives requests for the presentence
reports; in those cases he redacts sensitive information from the report. Judge Davis
indicated that he disfavored use of a local rule; Ms. Harkenrider echoed that sentiment.
She stated that this sort of issue required a national rule which would insure greater
uniformity. Justice Wathen observed that the Committee should consider the issue of the
free flow of information from a federal court’s file to a state court’s file.

Following additional discussion, Judge Davis indicated that he would appoint a
subcommittee to study the question and inform Judge Kazen, Chair of the Criminal Law
Committee, of the Advisory Committee’s discussion. He indicated that the matter would
be on the agenda for the Fall 1998 meeting.

G. Rule 32.1. Revocation or Modification of Probation or Supervised
Release; Correction of Terminology re Magistrate Judge.

The Reporter pointed out to the Committee that the proposed amendment to Rule
32.1 was purely technical and could wait until the restyling project was underway. The
Committee agreed.

/’\

H. Rule 41. Search and Seizure. Proposed Amendment Regarding
Warrant Based on Telephonic Statements by Affiant.

Judge Dowd suggested that the Committee consider a possible amendment to
Rule 41(c)(2)(D). He informed the Committee that he had recently sat on a case at the
Sixth Circuit in which there was no recording of the affiant’s telephone call to the
magistrate to request a warrant as provided under Rule 41(c). The majority concluded
that although the requirements of that rule had been violated, that violation was not
\y sufficient to suppress the evidence which was discovered during the subsequent search.
~ Judge Dowd indicated that he had dissented in that case.

Judge Dowd noted that an amendment in 1977 originally included a requirement
that a transcript be made of the sworn oral testimony setting out the grounds for the
issuance of the warrant, that it be signed by the affiant in the presence of the magistrate,
and filed with the court. That requirement was apparently removed by Congress when it
reviewed the amendment under the Rules Enabling Act. He suggested that the
Committee consider placing that requirement back into Rule 41.

In the ensuing discussion, several members of the Committee observed that the
current rule provides for the issuing magistrate to certify the transcript of any telephonic
transmissions used to obtain a warrant and that requiring the affiant to appear personally
before the magistrate would impose another burden on affiants and magistrates.
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Following additional discussion, the Committee decided not to take any action to amend
Rule 41 at this time.

L Rule 43. Presence of Defendant.

—
LW The Committee briefly discussed the issue of an accused waiving his or her
presence at entry of pleas, especially at those for superseding indictments. Mr. Martin
i and Judge Miller agreed to study the matter further, with a view toward possibly adding
b this matter to the Fall 1998 meeting agenda. e
B
foved J. Rule 46. Release From Custody. Proposed Legislation
Regarding Forfeiture of Bond for Reasons Other Than Failure

- to Appear.
= .
- Judge Davis informed the Committee that Representative Bill McCullum (Fla.)
- had introduced H.R. 2134, “Bail Bond Fairness Act,” which would amend Rule 46(e) to
bord limit the authority to revoke bonds to those situations where a defendant has failed to
i appear. Under current practice a magistrate or judge may impose conditions which are

& not limited to failures to appear, €.g., to remain in particular location or to refrain from
L

violating the law, etc. Judge Davis indicated that he had testified at hearings held by
Representative McCullum on the issue and that Mr. McCullum had subsequently agreed
to delay any further action on his proposal until the Advisory Committee had an
opportunity to review the matter under the Rules Enabling Act and decide whether to
propose and forward to the Standing Committee an amendment of its own.

- Judge Miller stated that in response to a request from Judge Davis he had
conducted a poll of magistrate judges to determine the extent to which this might be an
issue. The results of that poll indicated that many do not use corporate sureties but
instead release a defendant on personal recognizance or when a friend or family member
posts personal property or signs an unsecured bond. Some do revoke bond for reasons
other than nonappearance. He indicated that in those districts the magistrates believe
strongly that holding a relative’s or friend’s assets insure compliance with release
conditions. :

Professor Stith expressed the view that the statute does not authorize such use of
bonds but Judge Roll responded that his circuit has approved of the practice. Mr.
Josefsberg indicated that fGrfeiting bonds on conditions other than nonappearance
penalizes the accused and whomever has posted the bond, in some cases family members.
Judge Miller opined that removing the option of forfeiting bonds for nonappearance
would get a negative reaction from magistrate judges and the defense bar. He note that
such procedures seem to be used in selected situations where the family of the accused is
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MEMO TO: Members, Criminal Rules Committee
FROM: Professor Dave Schlueter, Reporter
RE: Uniform Effective Date for Local Rules
DATE: September 2, 2003

At its June 1997 meeting members of the Standing Committee recommended that
the various Advisory Committees consider adoption of a uniform effective date for any
local rules adopted under Rule 57. As the attached minutes of that meeting, reflect, the
matter was referred to each of the Advisory Committees for their consideration.

Although the Committee has discussed the local rules from time to time, I have no
recollection that the Committee has specifically addressed this particular issue. It

remains on the Criminal Rules docket as being “deferred indefinitely.”

This item will be on the agenda for the October meeting.
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
Meeting of June 19-20, 1997
Washmgton, D C.

Minutes

" The mud-year meetmg of the Judicial Conference Committee on Rules of Practice and
Procedure was held n Washington, D C on Thursday and Friday, June 19-20, 1997 The
following members were present

N Judge Alicemarie H Stotler, Chair
Judge Frank W Bullock, Jr.
Judge Frank H. Easterbrook
Professor Geoffrey C. Hazard, Jr
Judge Phyllis A. Kravitch
Gene W Lafitte, Esquire
Judge James A Parker
Alan W Perry, Esquire
Sol Schreiber, Esquire
Judge Morey L. Sear
Chuef Justice E. Norman Veasey
Actmg Deputy Attorney General Seth P Waxman
Judge Walliam R. Wilson

§

Alan C. Sundberg, Esquire was unable to be present Mr. Waxman was able to attend the

. meeting only on June 19. Ian H. Gershengorn, Esquire and Roger A. Pauley, Esquire represented

the Department of Justice on June 20

Supporting the commuttee were' Professor Daniel R. Coqullette, reporter to the
committee, Peter G McCabe, secretary to the committee, John K. Rabuej, chuef of the Rules
Commuttee Support Office of the Admmistrative Office of the United States Courts: Mark D.
Shapiro, senior attorney m that office. and Patricia S. Channon, sentor attorney in the Bankruptcy
Judges Division of the Administrative Office

Representing the advisory committees at the meeting were:

- Adwvisory Committee on Appellate Rules -
Judge James K. Logan, Chair )
Professor Carol Ann Mooney, Reporter

Advisory Commmuttee on Bankruptcy Rules -
Judge Adnian G Duplantier, Chair
Professor Alan N Resnick, Reporter

Adwisory Committee on Civil Rules
Judge Paul V. Niemeyer, Char
Professor Edward H. Cooper, Reporter
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Judge Stotler stated that she did not favor directing the advisory committees to accomplish a specific
task by a specific date. Rather, she emphasized the need for the advisory committees to make
recommendations on the best ways to deal with the attorney conduct issues.

The committee agreed to have each advisory committee consider the proposed draft rules and
supporting materials presented by Professor Coquillette and present status reports to the
Standing Committee at its June 1998 meeting.

LOCAL RULES OF COURT

Uniform Renumbering of Local Rules

Professor Squiers reported that in March 1996 the Judicial Conference had required the courts to
renumber their local rules in accordance with the national rules. As of June 1997, 41% of the district
courts had renumbered their rules, and by December 1997, 58% had completed the renumbering. She
said that she had contacted the remaining district courts by telephone to determine whether they were
making progress in renumbering and had received largely positive responses.

Several members stated that the renumbering requirement had been very helpful in motivating the courts

to review their local rules, improve them, and eliminate inconsistencies. They also said that the project

had fostered the goal of greater national uniformity and would prove to be of substantial benefit to the
bar.

Impact on Local Rules of the Expiration of the Civil Justice Reform Act

Eg

Professor Squiers reported that with the recent sunsetting of the Civil Justice Reform Act, she had
examined the local CJRA plans of all the district courts. She found that 31% of the district plans referred
to the court's local rules and specified the court's interest in eventually integrating the content of the
plans into the court's local rules. The other plans were silent on the matter. Accordingly, she telephoned
12 district courts randomly and inquired whether they anticipated incorporatmg the content of their
CJRA plans into their local rules or intended to use their CJRA plans in another fashion. She reported
that seven of the 12 courts had already taken action to modify their local rules as of December 1997.
Three of the courts said that they anticipated doing so at some point, and the remaining two districts
reported that they contemplated taking no action.

' f'—h Other Proposed Changes in Local Rule Requirements

19 of 25

A number of members added that it would also be beneficial to require courts to send their local rules to
the Administrative Office for posting on the Internet. One participant suggested that consideration be
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given to amending the Rules Enabling Act to require that all local rules take effect on or shortly after
December 1 of each year, in coordination with the effective date of amendments to the national rules.
b Judge Garwood responded that the Advisory Committee on Appellate Rules had placed that suggestion
on its agenda Another participant said that consideration might be given to amending the national rules
™ to provide that local rules may not take effect until they are filed electronically with the Administrative
... Office

e Judge Stotler agreed to refer to each of the advisory committees the various suggestions raised at
l the meeting regarding the effective date and the effectiveness of local court rules.

e Judge Stotler requested that Professor Squiers and the Local Rules Project study the impact on local

court rules of the 1995 amendments to Fed. R Civ. P 83, Fed. R. Crim P 57, Fed. R. Bankr. P. 8018
and 9029, and Fed R. App. P. 47.

b oy
r Limitations on the Number of Local Rules

Judge Wilson stated that there were too many local rules of court and too many local procedural
variations. Therefore, he recommended that the rules committees take appropriate action to promote
greater uniformity in federal practice and place limits on local rulemaking authority. To that end, he
moved to request that the Advisory Committee on Civil Rules study amending Fed. R. Civ. P. 83
| B by striking the words "impesing a requirement of form" from subdivision (2) and adding a new
subdivision (3) that would prohibit a court from adopting more than 20 local rules, including

1 discrete subparts.
-
The committee thereupon engaged in an extensive discussion regarding the number, scope, and merit of
:’“ local rules. Some members stated that a number of courts were strongly attached to their own practices
- and would resist efforts to limit local rulemaking authority. They noted that the district courts had taken
a wide variety of approaches to local rules. Some courts have very few local rules, while others have
= promuigated lengthy and detailed sets of rules.
—

Several members stated that there had been a long-standing consensus among the members of both the
| Standing Committee and the advisory committees that (1) there were too many local rules, and (2) local
rules should fill the gaps in the national rules, rather than legitimize local variations in federal practice.
Several pointed out that the rules committees had debated these issues extensively in the past and had
concluded that it would not be feasible to eliminate local variations simply by limiting local rules. Local
procedural variations would likely continue in effect through the use of standing orders, individual case
orders, and other, less formal mechanisms.

F

[

A number of members pointed out that the 1995 amendments to Fed. R. Civ. P. 83 -- together with
companion amendments to Fed. R. Crim. P. 57, Fed. R. Bankr. P. 8018 and 9029, and Fed. R. App. P.
47 -- had been designed expressly to foster national uniformity by requiring that:

AN

1. all local rules be consistent with the national rules and federal statutes;

T 2. all local rules conform to a national numbering system;
3. no local rule i imposing a requirement of form be enforced in a manner that causes a party to lose rights
E because of a nonwillful failure to comply with the requirement; and

i
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LEGISLATION AFFECTING THE FEDERAL
RULES OF PRACTICE AND PROCEDURE!
108™ Congress

SENATE BILLS

® S. 151 - Prosecutorial Remedies and Other Tools to End the Exploitation of Children Today
Act of 2003 ‘
» Introduced by: Hatch
» Date Introduced: 1/13/03
» Status: Read twice and referred to the Senate Committee on the Judiciary (1/13/03).
Senate Judiciary Committee reported favorably with amendments (1/30/03). Report No.
108-2 filed (2/11/03). Passed Senate by a vote of 84-0 (2/24/03). Referred to House
Judiciary Committee (2/25/03). Referred to House Judiciary Committee’s Subcommittee
on Crime, Terrorism, and Homeland Security (3/6/03). House inserted own version of
bill. Chairman Sensenbrenner requested conference (3/27/03). Conferees appointed
(3/27/03, 3/31/03, 4/3/03). Conference report 108-66 filed (4/9/03). House agreed to
conference report by a vote of 400-25 (4/10/03). Senate agreed to conference report by a
vote of 98-0 (4/10/03). Signed by President (4/30/03) (Pub. L. 108-21).
* Related Bills: S. 885
« Key Provisions:
— Section 610 amends Criminal Rule 7(c)(1) to permit the naming of an
unknown defendant in an indictment so long as that defendant has a particular
DNA profile as defined in 18 U.S.C. § 3282.

® S. 274 - Class Action Fairness Act of 2003

+ Introduced by: Grassley

* Date Introduced: 2/4/03

» Status: Read twice and referred to the Senate Committee on the Judiciary (2/4/03).

Judiciary Committee approved the bill with two amendments by a vote of 12-7 and

ordered it reported out of committee (4/11/03). Placed on Senate Legislative Calendar

(6/2/03). Report No. 108-123 filed (7/31/03). ‘

* Related Bills: None

« Key Provisions:
— Section 3 amends Part V of title 28, U.S.C., to include a new chapter on
Consumer Class Action Bill of Rights and Improved Procedures for Interstate
Class Actions. The new chapter includes provisions on judicial review and

'The Congress has authorized the federal judiciary to prescribe the rules of practice,
procedure, and evidence for the federal courts, subject to the ultimate legislative right of the
Congress to reject, modify, or defer any of the rules. The authority and procedures for
promulgating rules are set forth in the Rules Enabling Act. 28 U.S.C. §§ 2071-2077.

September 11, 2003 : 1



approval of noncash settlements, prohibition on the payment of bounties, review

- and approval of proposed settlements (protection against loss by class members
and prohibition against discrimination based on geographic location), publication
of settlement information in plain English, and notification of proposed settlement
to approptiate state and federal officials.

— Section 4 aniends section 1332 of title 28, U.S.C., to give district courts .
original jurisdiction of any civil action in which the amount in controversy
exceeds $2 million, exclusive of interest and costs, and is a class action in which
(1) any plaintiff class member is.a citizen of a state different from any defendant,
(2) any plaintiff class member is a foreign state or subject of a foreign state and
any defendant is a citizen of a state, or (3) any plalntlff class;member is a citizen
of a state and any defendant is a foreign'state or a subject ofa foreign state.

The above provisions do not apply in any civil actlon where (a) the substantial
majority of the plamtlff class and the primary defendants are citizens of the state
where the action was orlgmally ﬁled andr the clalms asserted will be governed
pnmanly by the laws of the state where ‘the action was ongmally filed; (b) the
primary defendants are states, state ofﬁmals or other governmental entities; or (c)
the number of all members of all proposed plamtlff classes in the aggregate is less
than 100.

— Section 5 provides for removal of interstate class actions to a United States
district court and for review of orders remanding class actions to State courts.

— Section 6 directs the Judicial Conference of the United States to submit reports
to the Senate and House Judiciary Committees on class action settlements. In
these reports, the Judicial Conference shall include the following: (1)
recommendations on the “best practices” that courts can use to ensure that
settlements are fair; (2) recommendations to ensure that the fees and expenses
awarded to counsel in connection with a settlemept appropriately reflect the time,
risk, expense, and risk that counsel devoted to the litigation; (3) recommendations
to ensure that class members are the primary beneficiaries of settlement; (4) the
actions that the Judicial Conference will take to implement its recommendations.

[As amended, only class actions involving at least $5 million would be eligible for
federal court. Further, in class actions where more than two-thirds of the
plaintiffs are from the same state, the case would remain in state court
automatically. In class actlons where between one-third and two-thirds of the
plaintiffs are from the same state as the defendant, the court has the discretion to
accept removal or remand the case back to state court based on five specified
factors. The second amendment deleted language from Section 4 that classified
“private attorney general” as class actions.]-

N

® S. 413 - Asbestos Claims Criteria and Compensation Act of 2003

« Introduced by: Nickles ' .
» Date Introduced: 2/13/03
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» Status: Read twice and referred to the Senate Committee on the Judiciary (2/13/03).

*» Related Bills: H.R. 1586

* Key Provisions:
— Section 4 states that no person shall file a civil action alleging a nonmalignant
asbestos claim unless the person makes a prima facie showing that he or she
suffers from a medical condition to which exposure to asbestos was a substantial
contributing factor.
— Section 5 provides that a court may consolidate for trial any number and type
of asbestos claims with the consent of all parties: - Without such consent, the court
may consolidate for trial only those claims relating to the same exposed person
and that person’s household.
— Séction 5 also provides that a plaintiff may file a civil action in the state of his
or her domicile or in the state where the plaintiff was exposed to asbestos, such
exposure being a substantial contributing factor to the physical impairment upon
which plaintiff bases his or her claim.
— Section 5 further directs that any party may remove the action to federal court
if the state court fails to comply with the procedural requirements in section 5.
The federal court shall have jurisdiction of all civil actions removed, without
regard to the amount in controversy and without regard to the citizenship or
residence of the parties.

® S. 554 - 4 bill to allow media coverage of court proceedings

« Introduced by: Grassley

e Date Introduced: 3/6/03 .

» Status: Referred to the Senate Judiciary Committee (3/6/03). Senate Judiciary

Committee reported bill without amendment favorably (5/22/03).

* Related Bills: None

* Key Provisions:
— Section 2 states that the presiding judge of an appellate or district court has the
discretionary authority to allow the photographing, electronic recording,
broadcasting, or televising to the public of any court proceedings over which that
judge presides.
— Section 2 also directs the presiding district court judge to inform each non-
party witness that the witness has the right to request that his or her image and
voice be obscured during the witness’s testimony.
— Section 2 specifies that the Judicial Conference may promulgate advisory
guidelines on the management and administration of media access to court
proceedings.
— Section 3 contains a “sunset” provision that terminates the authority of district
court judges to allow media access three years after the date the Act is enacted.

® S. 644 - Comprehensive Child Protection Act of 2003
« Introduced by: Hatch

| September 11, 2003 3



» Date Introduced: 3/18/03 .

» Status: Referred to the Senate Judiciary Comm1ttee (3/18/03).

* Related Bills: None

. Kev Provisions:
— Section 6 amends Evidence Rule 414(a). The amendment would allow the
admission of evidence, in a child molestation case, that the defendant had
committed the offense of possessing sexually explicit materials involving a minor.
Section 6 also amends the definition of a “child” to include those. persons below
the age of 18 (instead of the current age of 14)
— Section 7 amends 28 U. S C. chapter 119 by addmg a new section 1826A that
would make the marital communlcatlon privilege and the.adverse spousal
privilege inapplicable.in any | federal, Proceedmg in which one spouse is charged
with a crime against (a) a chlld of elther spouse, or (b) a child under the custody or
control of either spouse. :

® S. 805 - Crime Victims Assistance Act of 2003
~ « Introduced by: Leahy

* Date Introduced: 4/7/03

« Status: Read twice and referred to the Senate Judiciary Committee (4/7/03).

* Related Bills: None

« Key Provisions:
— Section 103 amends Criminal Rule 11 by inserting a new subdivision that
requires the court, before entering judgment following a guilty plea from the
defendant, to ask whether the victim has been consulted on the guilty plea and
whether the victim has any views on the plea. Section 103 also directs the
Judicial Conference to submit a report to Congress, within 180 days after
enactment, recommending amendments to the Criminal Rules that give victims
the opportunity to be heard on whether the court should accept the defendant’s
guilty or no contest plea.
— Section 105 amends Criminal Rule 32 of the Federal Rules of Criminal
Procedure by affording victims an “enhanced” opportunity to be heard at
sentencing. Section 105 also directs the Judicial Conference to submit a report to
Congress, within 180 days after enactment, recommending amendments to the
Criminal Rules that give victims enhanced opportunities to participate “during
the pre-sentencing and sentencing phase of the criminal process.”

® S. 817 - Sunshine in Litigation Act of 2003
» Introduced by: Kohl
* Date Introduced: 4/8 /03
» Status: Read twice and referred to the Senate Judiciary Committee (4/8/03).
* Related Bills: None
» Kev Provisions:
— Section 2 amends 28 U.S.C. chapter 111 by inserting a new section 1660.
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New section 1660 states that a court shall not enter an order pursuant to Civil
Rule 26(c) that (1) restricts the disclosure of information through discovery, (2)

- approves a settlement agreement that would limit the disclosure of such
agreement, or (3) restricting access to court records in a civil case unless the court
conducts a balancing test that weighs the 11t1gants privacy interests against the
public’s interest in health and safety.

— Section 3 provides that the amendments shall take effect (1) 30 days after the
date of enactment, and (2) apply only to orders entered in civil actions or
agreements entered into after the effective date. -

® S. 885 - Prosecutorial Remedies and Other Tools to end the Exploztatzon of Children Today
Act of 2003
« Introduced by: Kennedy
* Date Introduced: 4/10/03 :
« Status: Read twice and referred to the Senate Committee on the Judiciary (4/10/03).
« Related Bills: S. 151 '
« Key Provisions: ,
— Section 610 amends Criminal Rule 7(c)(1) to permit the naming of an
unknown defendant in an indictment so long as that defendant has a particular
DNA profile as defined in 18 U.S.C. § 3282.

® S. 1023 - To increase the annual salaries of justices and judges of the United States

« Introduced by: Hatch

* Date Introduced: 5/7/03

» Status: Read twice and referred to the Senate Committee on the J udiciary (5/7/03)

Ordered to be reported with amendments favorably (5/22/03) Placed on Senate

Legislative Calendar (6/18/03).

* Related Bills: S. 554
— Section 3 authorizes the presiding judge of an appellate or district court to
allow the photographing, electronic recording, broadcasting, or televising to the
public of any court proceedings over which that judge presides. Section 3 also
directs the presiding district judge to inform each non-party witness that the
witness has the right to request that his or her image and voice be obscured during
the witness’s testimony. Section 3 provides that the Judicial Conference may
promulgate advisory guidelines on the management and administration of the
above photographing, televising, broadcasting, or recording of court proceedings.
The authority of a district judge under this act shall terminate 3 years after the date
of enactment of the act.

® S. 1125 - Fairness in Asbestos Injury Resolution Act of 2003

» Introduced by: Hatch
« Date Introduced: 5/22/03
» Status: Read twice and referred to the Senate Committee on the Judiciary (5/22/03).
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Senate Judiciary Committee held hearing (6/4/03). Markup session held (6/19/03, L
6/24/03, 6/26/03). Senate Judiciary Committee reported favorably with amendments
(7/10/03).- Report No. 108-118 filed (7/30/03). Placed on Senate Calendar (7/30/03).
* Related Bills: None L
* Key Provisions: |
— Section 101 amends Part I of title 28, U.S.C., to create a new five-judge
Article I court called the United States Court of Asbestos Claims. The Act also —
sets forth procedures governing: filing of claims, medical criteria, awards, funding
allocation, and judicial review.
+— Section 402 states the Act’s effect on bankruptcy laws. —
— Section 403 provides that the Act supersedes federal and state law insofar as —
these laws may relate to any asbestos claim filed under the Act. Section 403 also
makes clear that the Act’s remedies shall be the exclusive remedy for any asbestos
claim filed under any federal or state law. . —

HOUSE BILLS

® H.R. 538 - Parent-Child Privilege Act of 2003
« Introduced by: Andrews ' ,
» Date Introduced: 2/5/03 : )
« Status: Referred to the House Committee on the Judiciary (2/5/03). Referred to the
Subcommittee on Courts, the Internet, and Intellectual Property (5/5/2003).
* Related Bills: None ' ]
* Key Provisions: L
— Section 2 amends Article V of the Federal Rules of Evidence by establishing a
parent-child privilege. Under proposed new Evidence Rule 502(b), neither a parent or a
child shall be compelled to give adverse testimony against the other in a civil or criminal b
proceeding. Section 2 also provides that neither a parent nor a child shall be compelled to
disclose any confidential communication made between that parent and that child.

® H.R. 637 - Social Security Number Misuse Prevention Act

« Introduced by: Sweeney

» Date Introduced: 2/5/03

» Status: Referred to the House Committees on the Judiciary and Ways and Means

(2/5/03). Referred to the House Ways and Means’ Subcommittee on Social Security

(2/19/03). Referred to the House Judiciary Committee’s Subcommittee on Crime,

Terrorism, and Homeland Security (3/6/03).

* Related Bills: None

» Key Provisions: 4 _
— Section 3 amends chapter 47 of title 18, U.S.C., to prohibit the sale, public
display, or purchase of a person’s social security number without that person’s
affirmatively expressed consent. ' )
— Section 4 states that the above prohibition does not apply to a “public record.” F
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Section 4 defines “public record” to mean “any governmental record that is made
. available to the public.” (One exception to section 4 is public records posted on
the Internet: “Section 1028 A shall apply to any public record first posted onto the
Internet or provided in an electronic medium by, or on behalf of a government
entity after the date of enactment of this section, except as limited by the Attorney
General[.]”)
— Section 4 also provides that the Comptroller of the United States, in
consultation with the Administrative Office of the U.S. Courts, shall conduct a
study and prepare a report on the use of social security numbets in public records.

® H.R. 700 - OIPenness in Justice Act

* Introduced by: Paul - Do

* Date Introduced: 2/11/03

» Status: Referred to the House Committee on the Judiciary (2/11/03). Referred to the

House Judiciary’s Subcommittee on Courts, the Internet, and Intellectual Property

(3/6/03). :

* Related Bills: None

* Key Provisions: ‘
— Section 2 inserts a new Rule 49 in the Federal Rules of Appellate Procedure.
Proposed Rule 49(a) would require the courts to issue a written opinion in the
following cases: (1) a civil action removed from state court, (2) a diversity
jurisdiction case in which the amount in controversy exceeds $100,000, and (3)
any appeal involving the use of the court’s inherent powers. In addition, any party
on direct appeal may request a written opinion under proposed Rule 49(b).

® H.R. 781 - Privacy Protection Clarification Act

« Introduced by: Biggert
* Date Introduced: 2/13/03

» Status: Referred to the House Committee on Financial Services (2/13/03). Referred to

the House Financial Services’ Subcommittee on Financial Institutions and Consumer

Credit (3/10/03).

» Related Bills: None

« Key Provisions:
— Section 2 amends the Gramm-Leach-Bliley Financial Modernization Act (Pub.
L. No. 106-102) to exempt attorneys from the privacy provisions of the Act.
Specifically, section 2 defines “financial institution” to exclude attorneys who are
subject to, and are in compliance with, client-confidentiality provisions under
their state, district, or territory’s professional code of conduct.

® H.R. 975 - Bankruptcy Abuse Prevention and Consumer Protection Act of 2003

» Introduced by: Sensenbrenner
* Date Introduced: 2/27/03
« Status: Referred to the House Committees on the Judiciary and Financial Services
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(2/27/03). Referred to the House Judiciary Committee Subcommittee on Commercial
and Administrative Law (2/28/03). Subcommittee hearings held (3/4/03). Subcommittee
discharged (3/7/03). Committee consideration and mark-up session held. Committee
ordered bill to be reported by a vote of 18-11 (3/12/03). House Report 108-40 filed
(3/18/03). Passed the House with several amendments by a vote of 315-113 (3/19/03).

Received in the Senate read the first time, and placed on Senate Legislative Calendar
" (3/20/03). Reéad the second time and placed on Senate. Leglslatlve Calendar (3/21/()3)

* Related Bills: None
* Key Prov151ons . :

— Section 221 amends 11 U.S.C. § 110 by inserting a new provision that allows
the Supreme Court to promulgate rules under the Rules Enabling Act or the
Judicial Conference to prescribe guidelines that establish a maximum allowable
fee chargeable by a bankruptcy petition preparer.

— Section 315 states that within 180.days after the bill is enacted, the Director of
the Administrative Office of the U.S. Courts shall establish procedures for
safeguarding the confidentiality of any tax information required to be provided
under this section. Section 315 also directs the Director to prepare and submit a
report to Congress on, among other things, the effectiveness of said procedures.
— Section 319 expresses the sense of Congress that Bankruptcy Rule 9011
should be amended to require the debtor or debtor’s attorney to verify that
information contained in all documents submitted to the court or trustee be (a)
well grounded in law and (b) warranted by existing law or a good-faith argument
for extension, modification, or reversal of existing law.

— Section 419 directs the Advisory Committee on Bankruptcy Rules to propose
amendments to the Bankruptcy Rules and Bankruptcy Forms that require

Chapter 11 debtors to disclose certain information by filing and serving periodic
financial reports. The required information shall include the value, operations, -
and profitability of any closely held corporation, partnership, or any other entity in
which the debtor holds a substantial or controlling interest.

— Section 433 directs the Advisory Committee on Bankruptcy Rules to, within a
reasonable time after the date of enactment, propose new Bankruptcy Forms on
disclosure statements and plans of reorganization for small businesses.

— Section 434 adds new section 308 to 11 U.S.C. chapter 3 (debtor reporting
requirements). Section 434 also stipulates that the effective date “shall take effect
60 days after the date on which rules are prescribed under section 2075 of title 28,
United States Code, to establish forms to be used to comply with section 308 of
title 11, United States Code, as added by subsection (a).”

— Section 435 directs the Advisory Committee on Bankruptcy Rules to propose
amendments to the Bankruptcy Rules and Bankruptcy Forms to assist small
business debtors in complying with the new uniform national reporting
requirements.

— Section 601 amends chapter 6 of 28 U.S.C., to direct: (1) the clerk of each
district court (or clerk of the bankruptcy court if certified pursuant to section
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156(b) of this title) to compile bankruptcy statistics pertaining to consumer credit
debtors seeking relief under Chapters 7, 11, and 13; (2) the Director of the
Administrative Office of the U.S. Courts to make such statistics available to the
public; and (3) the Director of the Administrative Office of the U.S. Courts to
prepare and submit to Congress an annual report concerning the statistics
collected. This report is due no later than June 1, 2005.

— Section 604 expresses the sense of Congress that (1) it should be the national
policy of the United States that all public data maintained by the bankruptcy
clerks in electronic form should be available to the public and released in usable
electronic form subject to privacy concerns and safeguards as developed by
Congress and the Judicial Conference.

— Section 716 expresses.the;sense of Congress that the Advisory Committee on
Bankruptcy Rules should as'soon as practicable after the bill is enacted, propose
amendments to the Bankruptcy Rules regarding an objection to the confirmation
plan filed by a governmental umt and objections to a claim for a tax filed under
Chapter 13.

— Section 1232 amends 28 U.S.C. § 2075 to insert: “The bankruptcy rules
promulgated under this section shall prescribe a form for the statement required
under section 707(b)(2)(C) of title 11 and may provide general rules on the
content of such statement.”

— Section 1233 amends 28 1.S.C. § 158 to provide for dlrect appeals of certain
bankruptcy matters to the circuit courts of appeals.

® H.R. 1115 - Class Action Fairness Act of 2003

* Infroduced by: Goodlatte

« Date Introduced: 3/6/03

» Status: Referred to the House Committee on the Judiciary (3/6/03). House Judiciary

Committee held hearing (5/15/03). House Judiciary Committee held markup and ordered

bill reported, with two amendments, favorably by a vote of 20-14 (5/21/03). House

Report No. 108-144 filed (6/9/03). H. Amdt. 167 approved (6/12/03). Passed the House

by a vote of 253-170 (6/12/03). Received in Senate and referred to Judiciary Committee

(6/12/03).

* Related Bills: S. 274

» Key Provisions: ‘ _
— Section 3 amends Part V of title 28, U.S.C., to include a new chapter on
Consumer Class Action Bill of Rights and Improved Procedures for Interstate
Class Actions. The new chapter includes provisions on judicial review and
approval of noncash settlements, prohibition on the payment of bounties, review
and approval of proposed settlements (protection against loss by class members
and against discrimination based on geographic location), and the publication of
settlement information in plain English.
— Section 4 amends section 1332 of title 28, U.S.C., to give district courts
original jurisdiction of any civil action in which the amount in controversy
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exceeds $2 million, exclusive of interest and costs, and is a class action in which
(1) any plaintiff class member is a citizen of a state different from any defendant,
(2) any plaintiff class member is a foreign state or subject of a foreign state and
any defendant is a citizen of a state; or (3) any plaintiff class member is a citizen
of a state and any defendant is a foreign state or a citizen or subject of a foreign
state. These provisions do not apply in any civil actiont where (a) the substantial
majority of the plaintiff class and the primary defendants are citizens of the state
where the action was originally filed, and the claims asserted will be governed
pnmanly by the laws of the state where the: actlon was originally filed; (b) the
primary defendants are states, state officials, or other governmental entities; or (c)
the number of proposed plaintiff class members is less than 100.

— Section 5 provides for removal of interstate class actions to a federal district
court and for review of orders remanding class actions to state courts.

— Section 6 amends section 1292(a) of title 28,7U.S,C., to allow appellate review
of orders granting or. denying class certification under C1v11 Rule 23. Section 6
also provides that discovery will be stayed pending the outcome of the appeal.

[As amended on May 21, 2003, the bill conforms the plain English-provisions to
the proposed amendments to Civil Rule 23 that were approved by the Supreme
Court on March 27, 2003. The second amendment revises the effective date of
the legislation. The legislation will apply to all pending cases in which the class
certification decision has not yet been made.]

[House Amdt. 167 raises the aggregate amount in controversy required for federal
court jurisdiction from $2 million to $5 million. The amendment also gives
federal courts discretion to return intrastate class actions to state courts after
weighing five factors to determine if the case is of a local character. This
discretion would come into play when between one-third and two-thirds of the
plaintiffs are citizens of the same state as the primary defendants. If less than
one-third are citizens of the same state, the case would automatically be eligible
for federal court jurisdiction. If more than two-thirds are citizens of the same
state, the case would remain in state court.]
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® H.R. 1303 - To amend the E-Government Act of 2002 wzth respect to rulemaking authority of
the Judicial Conference.
¢ Introduced by: Smith
* Date Introduced: 3/18/03
« Status: Referred to the House Committee on the Judiciary (3/18/03). Referred to the
House Subcommittee on Courts, the Internet, and Intellectual Property (3/19/03).
Subcommittee held mark-up session and subsequently voted to forward the bill to the full
committee (3/20/03). House Judiciary Committee held mark-up session, approved
amendments, and ordered to be reported (7/16/03). House Report 108-239 filed
(7/25/03).
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. \Related Bills: None
* Key Provisions:

— As amended, Section 1 amends Section 205(c) of the E-Government Act of
2002 by requiring the Judicial Conference to promulgate rules that protect privacy
and security interests pertaining to the filing and public availability of electronic
documents. [The bill, as introduced, would have amended Section 205(c) of the E-
Government Act of 2002 by providing that the Judicial Conference may
promulgate rules to protect privacy and security interests pertaining to documents
filed electronically with the courts.] Section 1 also amends the E-Government
Act of 2002 by allowing a party to file an unredacted document under seal, with
the option that the court could require a redacted copy of the document for the
public file. o SR

® H.R. 1586 - Asbestos Compensation Fairness Act of 2003

* Introduced by: Cannon

» Date Introduced: 4/3/03

* Status: Referred to the House Committee on the Judiciary (4/3/03).
* Related Bills: S. 413

* Key Provisions:

— Section 3 states that no person shall file a civil action alleging a nonmalignant
asbestos claim unless the person makes a prima facie showing of physical
impairment resulting from a medical condition to which exposure to asbestos was
a substantial contributing factor.

— Section 4 provides that a court may consolidate for trial any number and type
of asbestos claims with the consent of all parties. Without such consent, the court
may consolidate for trial only those claims relating to the same exposed person
and that person’s household.

— Section 4 also provides that a plaintiff must file a civil action in the state of his
or her domicile or in the state where the plaintiff was exposed to asbestos, such
exposure being a substantial contributing factor to the physical impairment upon

" which plaintiff bases his or her claim.

— Section 4 further directs that any party may remove the action to federal court
if the state court fails to comply with the procedural requirements in section 4.
The federal court shall have jurisdiction of all civil actions removed, without
regard to the amount in controversy and without regard to the citizenship or
residence of the parties.

v

® H.R. 1768 - Multidistrict Litigation Restoration Act of 2003 N

* Introduced by: Sensenbrenner
* Date Introduced: 4/11/03

» Status: Referred to the House Committee on the Judiciary (4/11/03). Referred to the
Subcommittee on Courts, the Internet, and Intellectual Property (5/5/2003).
Subcommittee held mark-up session and forwarded to full committee (7/22/03).
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* Related Bills: None.
* Key Provisions:
— Section 2 amends 28 U.S.C. § 1407 to permit the transferee court in a
multidistrict-litigation case to retain jurisdiction over the case for trial. The
transferee court may also retain jurisdiction to determme compensatory and
punitive damages X
® H.R. 2134 - Bail Bond Fairness Act of 2003
* Introduced by Keller
* Date Introduced 5/15/03
* Status: Referred to the House Committee on the Judiciary (5/15/03). Referred to the
Subcommittee on Crime, Terrorism, and Homeland Security (6/25/03). House Judiciary
Committee favorably reported by acclamation (9/10/03) (Committee also voted to delete
finding 5 in Section 2(a)(5) by a voice vote. That finding iterated that “[i]n the absence
of a meaningful bail bond option, thousands of defendants in the Federal system fail to
show up for court appearances every year.”)
* Related Bills: None.
* Key Provisions:
— Section 3 ostensibly amends, among other things, Criminal Rule 46(f)(1) by
providing that the district court declare bail forfeited only when the defendant
fails to physically appear before the court. (The existing rule provides that the
court declare bail forfeited if a condition of the bond is breached.)

L H R. 3037 - Antiterrorism Tools Enhancement Act of 2003
» Introduced by: Feeney
* Date Introduced: 9/9/03
» Status: Referred to the House Committee on the Judiciary (9/9/03).
* Related Bills: None.

. « Key Provisions:

— Section 2 amends Criminal Rule 41(b)(3) by providing that a magistrate judge
in a district where an act of terrorism has occurred may issue a warrant for a
person or property within or without that district.

SENATE RESOLUTIONS

® S.J. Res. 1 - Proposing an Amendment to the Constitution of the United States to Protect the
Rights of Crime Victims
« Introduced by: Kyl
» Date Introduced: 1/7/03.
« Status: Referred to the Senate Committee on the Judiciary (1/7/03). Judiciary
Committee held hearing (4/8/03). Referred to House Judiciary Committee’s
Subcommittee on Constitution, Civil Rights, and Property Rights (6/10/03).
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Subcommittee on Constitution approved without amendment by a vote of 5-4 (6/12/03).

Markup sessions held (7/24/03 and 7/31/03). Senate Judiciary Committee reported

favorably without améndment and written report (9/4/03).

« Related Bills: H.J. Res. 10, H.J. Res. 48

* Key Provisions:
— Section 2 provides that a victim of a violent crime shall have the constitutional
right to (1) reasonable and timely notice of any public proceeding involving the
crime and any release or escape of the accused; (2) appear at such proceedings and
to be heard on matters such as the release, plea, sentencing, reprieve, and pardon
of the accused; and (3) adjudicative decisions that consider the victim’s safety,
interest in avoiding unnecessary delay, and interest in fair and timely claims to
restitution from the accused. These rights sball not be restricted except as dictated
by public safety, compelling necessity, or the administration of justice.

HOUSE RESOLUTIONS

® H.J. Res. 10 - Proposing an Amendment to the Constitution of the United States to Protect the
Rights of Crime Victims
¢ Introduced by: Royce
« Date Introduced: 1/7/03. g
» Status: Referred to the House Committee on the Judiciary (1/7/03).
» Related Bills: S.J. Res. 1, H.J. Res. 48
* Key Provisions:
— Section 2 provides that a victim of a violent crime shall have the constitutional
right to (1) reasonable and timely notice of any public proceeding involving the
crime and any release or escape of the accused; (2) appear at such proceedings and
to be heard on matters such as the release, plea, sentencing, reprieve, and pardon
of the accused; and (3) adjudicative decisions that consider the victim’s safety,
interest in avoiding unnecessary delay, and interest in fair and timely claims to
restitution from the accused. These rights shall not be restricted except as dictated
by public safety, compelling necessity, or the administration of justice.

N

® H.J. Res. 48 - Proposing an Amendment to the Constitution of the United States to Protect the
Rights of Crime Victims
« Introduced by: Chabot
* Date Introduced: 4/10/03.
« Status: Referred to the House Committee on the Judiciary (4/10/03). Referred to the
Subcommittee on the Constitution (5/5/2003).
 Related Bills: S.J. Res. 1, H.J. Res. 10
» Key Provisions:
— Section 2 provides that a victim of a violent crime shall have the constitutional
right to (1) reasonable and timely notice of any public proceeding involving the
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crime and any release or escape of the accused; (2) appear at such proceedings and
to be heard on matters such as the release, plea, sentencing, reprieve, and pardon
of the accused; and (3) adjudicative decisions that consider the victim’s safety,
interest in avoiding unnecessary delay, and interest in fair and timely claims to
restitution from the accused. These rights shall not be restricted except as dictated
/by public safety, compelling necessity, or the administration of justice.
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