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D. Rule 804

E. Rule 807

F. Rules 803 and 806, and Tentative Decision Not To Amend 24 Rules

mI. New Suggestions Submitted on Rules Containing Proposed Amendments Published for
Public Comment

IV. New Suggestions Submitted on Rules Not Published for Comment

V. Next Meeting



F-

L

~ IL-iI

Ci

L"FI

L

m

I



V

ADVISORY COMMITTEE ON EVIDENCE RULES

fl Chair:

Honorable Ralph K. Winter, Jr. Area Code 203
United States Circuit Judge 782-3682
Audubon Court Building
55 Whitney Avenue FAX-203-782-3686
New Haven, Connecticut 06511

, Members:

Honorable Jerry E. Smith Area Code 713
United States Circuit Judge 250-5101
12621 United States Courthouse
515 Rusk Avenue FAX-713-250-5719

i Houston, Texas 77002-2698

Honorable Fern M. Smith Area Code 415
United States District Judge 522-4120
United States District Court
P.O. Box 36060 FAX-415-522-2184

r4 450 Golden Gate AvenueL San Francisco, California 94102

Honorable Milton I. Shadur Area Code 312
C United States District Judge 435-5766

United States District Court
219 South Dearborn Street, Room 2388 FAX-312-663-9114
Chicago, Illinois 60604

Honorable James T. Turner Area Code 202
United States Court 219-9574

of Federal Claims
717 Madison Place, NW FAX-202-219-9997
Washington, D.C. 20005

Honorable Ann K. Covington Area Code 314
Chief Justice, Supreme Court of Missouri 751-3570

role P.O. Box 150L Supreme Court Building FAX-314-751-7161
High and Washington Streets

IN Jefferson City, Missouri 65102

Dean James K. Robinson Area Code 313
Wayne State University Law School 577-3933
468 West Ferry

L Detroit, Michigan 48202 FAX-313-577-5478

r Professor Kenneth S. Broun Area Code 919
University of North Carolina 962-4112 (a.m.)
School of Law and
CB #3380, Van Hecke-Wettach Hall 968-2714 (p.m.)Li' Chapel Hill, North Carolina 27599 FAX-919-962-1277



ADVISORY COMMITTEE ON EVIDENCE RULES (CONTD.)

Gregory P. Joseph, Esquire Area Code 212 7
Fried, Frank, Harris, Shriver & Jacobson 859-8052
One New York Plaza
New York, New York 10004-1980 FAX-212-859-8584

John M. Kobayashi, Esquire Area Code 303
Kobayashi & Associates, P.C. 861-2100
1775 Sherman Street, Suite 2100
Denver, Colorado 80203 FAX-303-861-1944

Fredric F. Kay, Esquire Area Code 602
Federal Public Defender 620-7065
97 East Congress
Suite 130 FAX-602-620-7055
Tucson, Arizona 85701-1716 L
Assistant Attorney General for the Area Code 202
Criminal Division (ex officio) 514-2419
Mary F. Harkenrider, Esquire
Counsel, Criminal Division FAX-202-514-0409
U.S. Department of Justice, Room 2212
Washington, D.C. 20530

Liaison Members:

Honorable David S. Doty Area Code 612
United States District Judge 348-1929
609 United States Courthouse
110 South 4th Street FAX-612-348-1820
Minneapolis, Minnesota 55401

Honorable David D. Dowd, Jr. Area Code 216
United States District Judge 375-5834
United States District Court
510 Federal Building FAX-216-375-5628
2 South Main Street
Akron, Ohio 44308

Reporter:

Professor Margaret A. Berger Area Code 718
Brooklyn Law School 780-7941
250 Joralemon Street
Brooklyn, New York 11201 FAX-718-780-0375

Secretary:

Peter G. McCabe Area Code 202
Secretary, Committee on Rules of 273-1820

Practice and Procedure
Washington, D.C. 20544 FAX-202-273-1826 2



JUDICIAL CONFERENCE RULES COMMITTEES

Chairs Reporters

Honorable Alicemarie H. Stotler Prof. Daniel R. Coquillette
United States District Judge Boston College Law School
751 West Santa Ana Boulevard 885 Centre Street
Santa Ana, California 92701 Newton Centre, MA 02159
Area Code 714-836-2055 Area Code 617-552-8650,4393
FAX 714-836-2062 FAX-617-576-1933

Honorable James K. Logan Professor Carol Ann Mooney
United States Circuit Judge University of Notre Dame
100 East Park, Suite 204 Law School
P.O. Box 790 Notre Dame, Indiana 46556
Olathe, Kansas 66061 Area Code 219-631-5866
Area Code 913-782-9293 FAX 219-631-6371
FAX 913-782-9855

Honorable Paul Mannes Professor Alan N. Resnick
Chief Judge, United States Hofstra University
Bankruptcy Court School of Law

6500 Cherrywood Lane, Rm. 385A Hempstead, New York 11550
Greenbelt, Maryland 20770 Area Code 516-463-5930
Area Code 301-344-8047 FAX 516-481-8509
FAX 301-344-0385

Hon. Patrick E. Higginbotham Professor Edward H. Cooper
United States Circuit Judge University of Michigan
13E1 United States Courthouse Law School
1100 Commerce Street 312 Hutchins Hall
Dallas, Texas 75242 Ann Arbor, MI 48109-1215
Area Code 214-767-0793 Area Code 313-764-4347
FAX 214-767-2727 FAX 313-763-9375

Honorable D. Lowell Jensen Prof. David A. Schlueter
United States District Judge St. Mary's University of
United States Courthouse San Antonio School of Law
1301 Clay Street, 4th Floor One Camino Santa Maria
Oakland, California 94612 San Antonio, Texas 78284
Area Code 510-637-3550 Area Code 210-431-2212
FAX 510-637-3555 FAX 210-436-3717

Honorable Ralph K. Winter, Jr. Prof. Margaret A. Berger
United States Circuit Judge Brooklyn Law School
Audubon Court Building 250 Joralemon Street
55 Whitney Avenue Brooklyn, New York 11201
New Haven, Connecticut 06511 Area Code 718-780-7941
Area Code 203-782-3682 FAX 718-780-0375
FAX 203-782-3686



F

Li,

LJ
J

! I
0.>

_U

,t

C!



DRAFT
ADVISORY COMMITTEE ON EVIDENCE RULES

Minutes of the Meeting of May 4 and 5, 1995

New York, New York

The Advisory Committee on the Federal Rules of Evidencemet on May 4 and 5, 1995 at the federal courthouse in FoleySquare in the Southern District of New York.

The following members of the Committee were present:Circuit Judge Ralph K. Winter, Jr., Chair
Circuit Judge Jerry E. Smith
District Judge David S. Doty
District Judge Fern M. Smith
Federal Claims Judge James T. Turner
Dean James K. Robinson
Professor Kenneth S. Broun
Gregory P. Joseph, Esq.
Fredric F. Kay, Esq.
John M. Kobayashi, Esq.
Mary F. Harkenrider, Esq., and Roger Pauley, Esq.,

Department of Justice
Professor Margaret A. Berger, Reporter
Chief Judge Covington and Judge Shadur were unable toattend.

Also present were:
Honorable Alicemarie H. Stotler, Chair, Committee

on Rules of Practice and Procedure
Professor Daniel R. Coquillette, Reporter, Committee onRules of Practice and Procedure
Circuit Judge C. Arlen Beam
Peter G. McCabe, Esq., Secretary, Committee on Rules ofPractice and Procedure
John K. Rabiej, Esq., Administrative Office
Paul Zingg, Esq., Administrative Office

Judge Winter called the meeting to order at 8:30 a.m. Hereported to the Committee on a number of developments.

The Standinq Committee. Judge Winter informed the Committeethat the Standing Committee had voted to-send out the amendmentsto Rules 103 and 407 for public comment. He also reported thatsome members of the Standing Committee feared that the amendmentto Rule 103 might prove a trap for lawyers, and had expressed apreference for a default rule that would relieve the losingattorney from having to renew the motion at trial. A motion torevise the amendment accordingly was defeated, but it was agreedthat the Committee Note to Rule 103 would indicate that such an



alternate version had been considered and rejected.
Congrests. Judge Winter reportedthat he met with a number f7of persons on the Hill with regard to Rules 413-415. Staff 44counsel to Senator Biden indicated that the Democrats would haveno objection to the Evidence Committee redraft. Judge Winter alsomet with four Republican staffers and suggested to them thatadmissibility should be limited to conduct resulting in aconviction. He reported that the House side had been surprisinglyreceptive. The Senate staffers acknowledged that the Evidence 1Committee draft might we'll be 'an improvement on, the congressionalversion but that a revision of'Rulesi413-415, couldnot beaccomplished'through the Crime Bill. Iftat'all, the Committee'sdraft would have to be presented as a technical ,'amendment at the rrequest of Congress; it might 1'ipos'sibly pass "'on nsent." TheHouse might" perhapshold hearings. Although Judge Winter wassomewhat encouraged by thy meketings, he thought thttat'a thistime there was less than a 50% hance tat Congre~ss would takeany action to modify Rules 413-415. t

At these meetings, Judge Winter also, discussed thet,,'congressional initiative to amend Rule 702. He reported ,,that hehad advised the participants th1at the Committee viewed Daubert asa good decision with great potential and that an attempt -tocodify the opinion at this point would create problems.1 TheCommittee agreed that it would be unwise to ,react-to eachcongressional proposal to amend l rule of evidence by submittingits own preferred redraft. The Committee 'decided to take noactiononRule 702 at this time. l

The Committee then returned to its consideration of thehearsay rule.

Rule 803(4). The Committee agreed to recommend not amending FRule 803(4).

Rule 801(d) (2. At the previous meeting, the Committee haddirected the Reporter to prepare a draft of Rule 801(d)(2)(E)that would deal with issues raised by the Supreme Court'sdecision in Bourlaily v. United States, and to also consider theeffect of Bouriailv on Rules 801(d)(2)(C) and '(D). The Reporterpresented a number of alternate proposals for either amendingeach of the subdivisions separately or for language that wouldapply to all three.

The Committee then engaged in an extensive discussion.Professor Saltzburg, who had not been at the previous meeting, Vurged the Committee to codify pre-Bourjaily practice as thebetter rule. Professor Broun also expressed reservations aboutcodifying any part of Bourjaily and extending its doctrine tocivil cases. Dean Robinson suggested a corroboration requirement,such as appears in Rule 804 (b) (3,) instead' of an independent
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evidence requirement. Mr. Kobayashi was in favor of a requirement
that would explicitly require the trial judge to examine the

evidence offered pursuant to Rule 104(a) to establish the
requisite preliminary facts and to make a finding as to whether
the conditions for the exception are satisfied.

The Committee voted on three alternative approaches to Rule
801(d)(2)(E):

1. To not amend the rule - 3 votes
2. To add an independent evidence requirement - 7 votes
3. To codify the common law rule requiring that the

statement must be set aside in making the preliminary - 2 votes.

The Committee decided not to draft the amendment in terms of
corroboration but rather to specifically state that the statement
could be considered but would not suffice in the absence of some
independent evidence. The Committee then voted to extend this
approach to subdivisions (C) and (D). It also agreed that it
would review and vote on the text of the proposed amendment as
well as the accompanying Committee Note at the next day's
meeting.

The Committee also discussed whether a personal knowledge
L requirement should be added to either Rule 801(d) (2) (C) or Rule

801(d) (2) (D). The Committee declined to do so. Members of the
Committee suggested that it was not unfair to shift to the
opponent the burden of explaining to jurors how probative value

A1<v was affected by the absence of personal knowledge, and that in
some cases in which the declarant clearly lacked personal
knowledge Rule 403 might be used to exclude the evidence.

Rule 803(3). The Committee had asked the Reporter to prepare
a memorandum on the Hillmon doctrine, directed to the question of
whether the Rule ought to be amended to prohibit evidence of
declarant's intent to commit a future act when the act could not
be performed without the participation of the party against whom
the evidence is offered. The prime example that has disturbed
some commentators is the homicide victims's statement that he or
she is intending to meet the defendant. After discussion, the
Committee decided not to amend the rule.

Rule 803(8). The Committee first discussed whether to amend
the rule to state explicitly that evidence which would be barred
by subdivisions (B) and (C) when offered against an accused may
be admissible pursuant to another hearsay exception, or whether
to adopt the reasoning of a Second Circuit opinion, United States
v. Oates, 560 F.2d 45 (2d Cir. 1977), that barred such evidence
absolutely. The Committee discussed the Reporter's memorandum
about how the Circuits are handling this issue. It appears that
routine evidence of governmental activity, such as recording
license -plate numbers, that falls literally within the
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prohibitions of subdivisions (B) and (C) is admitted by most
circuits'pursuant to Rule 803 (5). Furthermore, the circuits also 7
admit some evidence barred by Rule 803(8) pursuant to Rule 803(6),
when the declarant is available to testify. These cases do not
suggest that the courts are permitting the government to put in

crucial aspects of its case through hearsay testimony. The ,
Committee concluded that there was no need to amend the rule.

The Committee then discussed whether Rule 803(8) (B) should ,

be amended toi permit a criminal defendant to offer, against the

government evidence which falls within the scope "of the
exception. Rule 803(8) (C) specifically provides that the evidence
made admissible by-that'provision is admissible against the
Government in criminal cases." The omission in ,Rule 803(8) (B) may

have occurred as' a drafting error when Congressrevised the rule.

The few cases that have conslidered the issue have allowed the [ -

defendant to introduce evidence that otherwise,l satisfies
subdivision (B) . Consequentlyit;*, the ,Committee saw no need to amend
the provision. i

Waiver by misconduct. The Committee next considered whether
it should codify the generally recognized principle, that hearsay
statements become admissible on a waiver by misconduct notion

when the defendant deliberately causes the declarant's
unavailability. The Committee debated anumber of issues: the

degree to which defendant must have participated in procuring the
declarant's unavailability; the burden of proof that the,
government must meet in proving the defendant's misconduct; the
consequences of a waiver finding; and the appropriate rule of

evidence in which to place such a provision. The Committee agreed
that codifying the waiver doctrine was desirable as a matter of

policy in light of the large number of witnesses who are,
intimidated or incapacitated so that they do not testify.
Consequently, the Committee chose a version of the rule that

would not require having to show that the defendant actively
participated in procuring the declarant's unavailability.
Acquiescence will suffice.t In addition, the Committee rejected

imposing a '"clear and convilcing" burden of 'proof on the
prosecution, as is required in thelFifth Circuit, in favor of the

usual preponderance of the evidence standard used in connection
with preliminary questions under Rule 1041(a)., even when, a
constitutional rule is at issue.,The federal circuits other than

the'Fifth, currently use a preponderance standard with regard to

findlilng "waiver by misconduct.' i

Il-The Committee agreed that the consequence of a finding of

waiveL, is that the declarant's hearsay statement becomes
admissible to the extent that it would have ,been admissible had
the d0eclarant testified at Itrial. For example, hearsay contained
in theL hearsay statement is not admissible unless it satisfies
some other hearsay exception, the declarant must have had
personal knowledge, and the evidence may be subject to exclusion
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under Rule 403.

The Committee debated 
at length where to place 

this new

exception. Some members 
of the Committee argued 

in favor of Rule

801 because subdivision (d) 
of that rule contains a number 

of

provisions that are distinct 
from the traditional 

class

exceptions dealt with 
in Rules 803 and 804. 

Furthermore,

statements admissible on 
a waiver theory resemble admissions 

in

stabeing admissible only 
against the defendant 

and not against the

orld. On the other hand, 
other members were concerned 

that

Kf placement in the rule containing 
admissions would suggest that a

personal knowledge requirement does 
not apply. In addition, the

unavailable declarant is 
the subject of Rule 804.

In the course of discussing 
appropriate placement of 

the

waiver principle, some members 
also expressed concern that adding

the provision to Rule 
804 would upset that rule's 

numbering

scheme. The new provision 
clearly would have to appear 

before the

residual exception in 
subdivision (b) (5) which 

is entitled,

"Other exceptions." 
On the other hand, numbering 

the new

provision "(b) (5)" would 
require renumberingthe residual

exception as "(b)(6).." This possibility disturbed 
some members

of the Committee who 
felt that this would 

cause problems with

computerized searches. 
Furthermore,, the Committee, 

realized that

this renumbering problem 
would arise whenever a new 

exception was

added to either Rule 803 or 804. 
Judge WinterLsuggested that 

the

two residual exceptions should 
be combined and moved into 

a new

Rule 807. No change in meaningwould 
be intended by this

transfer; it would be done solely 
to leave room for new

exceptions and to minimize 
the impact on computer, 

research when a

new exception is added. 
The Committee adopted 

this suggestion.

Mr. McCabe then informed 
the Committee that when a 

provision

is moved out of a Federal 
Rule its number 1 is not reassigned 

to

new materi 1 thatis added, 
to ithe rule from ,which it was removed.

The Committee agreed 
that (b)(' should remain, blank in 

Rule 804

and that the waiver 
provision would be numbered 

Rule'804(b) (6).

Rule 804 (bI1t. The Reporter 
had been asked to advise 

the

Committee about judicial 
interpretations of the "predecessor 

in

interest",provision. 
The Reporter informed the Committee of a,

number of cases, ,particularly in the Sixth 'Circuit, that hold

that the provision is 
satisfied when the party 

against whom the

evidence wlas offered at the first 
proceeding4had a similar motive

and opportunity to cross-examine as 
the party against whom the

evidence is now being 
offered. Such an interpretation essentially

renders superfluous 
the "predecessor in interest" provision. 

This

approach has, however, 
been utilized almost exclusively 

in

asbestos cases' to admit deposition 
testimony given by the medical

director of one manufacturer 
against a different manufacturer. 

It

appears likely that the 
evidence could jha been admitted instead

pursuant to the residual 
hearsay exception.

5
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A second possible issue that arises with regard to the
"predecessor in interest" requirement is whether it applies in a
criminal case. Dictum in one circuit suggests that under
specialized circumstances such evidence might be admitted against
a criminal defendant, and there is some uncertainty expressed in,
the cases as 'to whether evidence ,may be offered against the
government as a "predecessor in interest." There is no
indication, however, that these cases are causing problems for
the courts or litigants.,

The Committee agreed not to amend Rule 804(b)(1).

Rule 804 (b)(3). The Reporter,,had been asked to look at cases
construing the corroboration requirement for, exculpatory
declarations against interest. The,,Committee was particularly
interested in determining if therequirement was being
interpreted too rigidly, and if a, similar',provision ought to be
added for inculpatory statements. The Reporter distributed a
number of receent cases to the, Comlmittee, and the-,Committee fT
concluded that the corroboration rquirement did not seem to be
causing di'ffic ltiesl Furthermorei,,l, in light of the Supreme
Court's recenti opinion,lin Williamson v. United States, 114 S.Ct.
2431 (1994), w'ich~lrestricted ,bthe` lluse, ,of inculpatory declarations
against inter est, !he Committee saw no need to extend" t'ie
corr~oborat ioni Lequremento incuqLpatory declarations at this
time.

Articles 1,6 Iand!140., The Committee had asked the Reporter to
consider a nui er bfl jijissues, withL edard these',two articles.
The Committee agrpeed' th t the defin tion of '?wtitingsjYand
recordingsd f to f ppears ine Rpiec in 1 8) does ot have to be
added to Ab etiended g Rueo 90( b)- whi specificallys 'states that it
is utillliimitinga ehodslofauth xentication is
suff iciently is W t e witf the covered by
the Rule e 0,.

The Committee also agreed that the certification requirement
provided for f reig bu inps6 records in 18 U.S.IC.1 S3502 (a) ought
not to' be exiteded todomestic records. In the F"Iij aso of domestic
records, litigans~jj wi1l invariably handle autherntIcAtion issues
by stipulatior I eX0~ bi ~ in stances in which a'' pr Ilem!~ exists.
When" there is a'p~~ and the witnesses4 are4 avlal n the
United 'States the 9 ug h t9 be',producedi; IlowJhn' authentication.
by certif ic'a~tio ol be, propriate

Two Missules wrpesntedo *'ith~ regard' to Rule 1006. 1)
whether th&e IF"e 1s:o Ibe[carfedF' umare

1 ~~~satisfyilng` the,&uuie-il l rdinaxrily J'tthejur room, and
2) weher th e~o1db mned to exliitat Rule 1006

F ~~~does not apply to t it-, r xcpatu.a evdnce that has
otherwise~ben adit6d TeCoiiit' decided no to propose an
amendment to Rl100,6.
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Rule 104. The Committee had determined not to consider
possible amendments to Rule 104 until it was finished with its
survey of the articles of the Federal' Rules of Evidence other
than Article 5. Now that the Committee had completed that agenda,
it agreed that no amendment to Rule 104 was required.

Rape counselor privilege. The Crime Bill required the
Judicial Conference to report to the Attorney General on the
advisability of enacting a rape counselor privilege for the
federal courts. A subcommittee consisting of Judge Fern Smith,
Professor Broun, Ms. Harkenrider, Mr. Joseph and the Reporter
analyzed rape counselor provisions that are presently in effect
in twenty-four states. After a conference call among members of
the subcommittee, Mr. Joseph drafted a qualified privilege that
contained those features that the subcommittee considered least
objectionable.1 No one on the subcommittee, however, was in
favor of recommending that a rape counselor privilege ought to be
enacted for the federal courts. The Committee agreed with the
subcommittee. In particular, members thought it would be
inappropriate to have 'a rape counselor privilege as the only
specifically codified privilege. especially in light of the case
load of the federal courts which rarely includes rape cases.

1 It provided:
(a) Sexual assault counselors may not be compelled to

testify about any opinion or information received from or
about the victim without the consent of the victim.
However, a counselor may be compelled to identify or
disclose information if the court determines that the public
interest and the need for the information substantially
outweigh any adverse effect on the victim, the treatment
relationship, and the treatment services if disclosure
occurs.

(b) "Sexual assault counselor" for the purpose of this
rule means a licensed medical professional, a licensed
psychotherapist, or a person who has undergone at least (20
-40] hours of counseling training and works under the
direction of a supervisor in an organization or institution,
or a division of an organization or institution, whose
primary purpose is to render advice, counseling, or
assistance to victims of sexual assault.

An alternate version of subdivision (a) was also
suggested:

A victim has a privilege to refuse to disclose and to
prevent any other person from disclosing a confidential
communication made to a sexual assault counselor unless the
court determines that the public interest and the need for
the information substantially outweigh any adverse effect on
the victim, the treatment relationship, and the treatment
services if disclosure occurs.

7



Consequently, no recommendation to enact a rape counselor

privilege will be made.

Review of Proposed amendments and notes. Before the

Committee adjourned, the amendments and proposed Committee Note

to Rule 801(d) (2)"and 804(b)(6), were distributed. The Committee

unanimously voteddto-send them to the StandingCommittee. The"

Committee also approved combining and transferring the text of

the residual exceptions in Rule 803'(24) and,804(b) (5), and

directjed 'the Reporter t oadd a Committee Note stating that no L
change in meaning was intended.

!'Respectfully submitted, V

Margaret2 A. Berger'j
Professor of Law

Reporter
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April 8, 1996

To: Members, Advisory Committee on the Federal Rules of Evidence

From: Margaret A. Berger, Reporter

Re: Comments on Proposed Amendments

This memorandum summarizes the comments that were received about possible

amendments to the Federal Rules of Evidence. The discussion is organized as follows: Part 1

reviews responses to the amendments proposed by the Committee; Part II examines additional

suggestions, unrelated to the Committee's proposals, for amending the rules discussed in Part I;

Part III reports on recommendations for amending rules not presently under consideration by the

Committee.

I Comments on the Proposed Amendments. The reaction to each proposed

amendment is summarized, as are the principal arguments of the commentators. All suggestions

for alternative language are set forth. The number in parentheses following the author's name is

the identification number assigned the comment by the Rules Committee Support Office.

(Comments EV19 and EV23 are identical comments submitted by different members of the

Federal Magistrate Judges Association.)
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Rule 103(e).

Summary. The Committee received 19 comments with regard to the proposed ,:i

amendment, not counting comments from members of the Evidence Committee, comments from

members of the Standing Committee, or comments made by Professor Friedman at the public

hearing. The commentators agree that a uniform default rule ought to be codified, but disagree on D

how it should be formulated. Eight comments supported the Committee's formulation, and eleven

supported an opposite default rule. Since there was no controversy about the need for a rule, I am

only abstracting comments that relate to the substance of the rule.

Comments supporting the proposed rule.

The Commercial and Federal Litigation Section of the New York State Bar Association

(EV24) found that the proposed amendment "makes sense."

Where the court feels renewal at trial would serve no purpose, it retains the option to L
make clear that its pretrial ruling is final, thereby relieving the parties of any obligation to
revisit the issue. By otherwise requiring the renewal of pretrial proffers or objections at
the appropriate time during the trial, the proposed rule provides the trial judge a "last U
clear chance" to avoid error and to make evidentiary decisions in the context of all trial
developments to that point.

The Section pointed out that its "last clear chance" concern is particularly relevant in districts in

which the magistrate judge rules on pretrial motions so that the district judge has no occasion to

consider evidentiary rulings prior to trial. Furthermore, it found the proposed rule consistent with

current practice by careful trial attorneys.

The Federal Magistrate Judges Association (EVIO, EV22) supported the proposed rule

because it would provide trial judges an opportunity to correct pretrial error before it is subjected {
to scrutiny on appeal. The Association suggests that the Advisory Committee Note indicate the C

2
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provision is not intended to override or modify Fed.R.Civ.P. 72(a) or (b) or 28 U.S.C. §636 with

respect to appeals and review of pretrial decisions by magistrate judges.

The proposed version of Rule 103(e) was also endorsed by the Seventh Circuit Bar

Association (EV23) as it "clarifies existing procedure [and] adds certainty to the litigation

process;" the Executive Committee of the Litigation Section of the State Bar of California

(EV39); the Federal Legislation and Procedures Committee of the Arkansas Bar Association

(EV21); the ABA Section of Intellectual Property Law (EV33) and Frank E. Tolbert, Esq. (EV3)

of Logansport, Ind.

While the Federal Bar Association (EV34) recommended the Committee's version with

limited reservations, because it "provides judges with a straightforward and easily applied

uniform rule," the chair of one of its sections expressed a personal preference for the competing

default rule.

Comments endorsing the reverse formulation.

Two federal judges criticized the Committee's formulation.

Judge Prentice H. Marshall (EV13) suggested the following amendment:

"A.[sic] Pretrial objection to or proffer of evidence need not be renewed at trial

unless the court states on the record that it must be."

Judge Marshall objected to the Committee's proposed amendment on a number of grounds: 1. it

fails to encourage pretrial objections or proffers; 2. in-trial objections "are an anathema;" 3. the

proposed amendment denigrates the mandatory in limine motion practice prescribed by

Fed.R.Civ.P 26(a)(3) -- "why are trial counsel burdened with pretrial objections if they must

renew them at trial?"

3



Judge Edward R. Becker (EV15) also questioned the proposed change: 1. it will make

more work for trial judges; 2. the "escape hatch" in the proposed rule will lead to satellite

legislation, and 3. the proposal contravenes Fed.R.Civ.P. 46 which provides that formal

exceptions to a court's rulings are unnecessary.

A number of attorneys objected to the Committee's default formulation. J. Houston

Gordon, Esq. of Covington, Tenn. (EV5) thought the rule change would prolong litigation.

Mike Milligan, Esq. of El Paso, Texas (EV7) argued that counsel lose face when they

have to raise a losing issue before the jury, and that this formulation supports "the Judiciary's

tendency to make preservation of error difficult." He added that he didn't "expect anybody but

trial lawyers to be on my side of this issue."

Daniel A. Ruley of Steptoe & Johnson, Parkersburg, W.Va. (EV18) questioned whether the

proposed rule is "another trap for an unwary lawyer."

The American Intellectual Property Law Association (EV25) used much the same

language in expressing its opposition to the proposed rule. It also deemed the necessity of having

to re-raise fully briefed and carefully decided issues a waste of time, and expressed fears that the

"context clearly demonstrates" exception is an open invitation to secondary litigation.

The National Association of Railroad Trial Counsel's Executive Committee (EV28)

commented that "the changes would complicate and disrupt existing in limine procedures

because all rulings made prior to trial will have to be revisited at the trial itself. This does not

appear to promote judicial economy or efficiency." The Tort & Insurance Practice Section of the

American Bar Association (EV38) opposed the change because 1. the finality of pretrial rulings

shortens trials, and 2. the proposed amendment does not clarify matters because of the provision

4



making a pretrial ruling final if "the context clearly demonstrates'." The Kansas Association of

Criminal Defense Lawyers (EV17) feared 1. that counsel might forget to renew an objection

(leading to move ineffective assistance of counsel claims); 2. that if counsel has to make an

objection, jurors will wonder why counsel is seeking to hide evidence; 3. that the rule will prove

burdensome with regard to Fourth and Fifth Amendment objections, and 4. that the proposed rule

is contrary to the spirit of Fed.R.Crim.Pro. 12(b).

The reverse formulation was also supported by the State Bar of Arizona (EV29),

concerned that uncertainty about a ruling's finality will produce non-uniformity and appeals; the

National Association of Criminal Defense Lawyers (NACDL) (EV36) and Professor Bruce

Comely French (EV16).

Professor Myrna Raeder, writing on behalf of a group of evidence professors who favor

the reverse formulation, (EV35) pointed out that judges have the option of telling lawyers that

they must renew an objection at trial; that litigants can be warned that the ruling is final unless

evidence introduced at trial substantially contradicts the in limine showing, and that a pro forma

renewal creates an unnecessary technical hurdle to appellate review. She suggested the

underlined changes in language:

A pretrial objection to or proffer of evidence does not have to be renewed at trial, unless
the court states on the record, or the context clearly demonstrates, that a ruling on the
objection or proffer is not final.

Public hearing, Professor Richard Friedman expressed concern that the proposed rule

would become a trap for lawyers who forget to mouth the right words, or that the "context"

language would get a lot of use, in which case little will have been accomplished.

5
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Rule 103. Rulings on Evidence

1 (e) Effect of Pretrial Ruling. A pretrial objection

2 to or proffer of evidence must be timely renewed at trial

3 unless the court states on the record, or the context cearly

4 demonstrates, that a ruling on the objection or proffer is final.

COMMliTEE NOTE

Since the Federal Rules of Evidence became effective,
litigants have increasingly relied on pretrial motions to raise issues
about the admissibility of evidence. As enacted, Rule 103 did not
specifically address whether a losing party had to renew its objection
or offer of proof at trial in order to preserve an issue for appeal.

Subdivison (e) has been added in order to clarify differing
approaches that spell uncertainty for litigants and create unnecessary
work for the appellate courts. lee, es, United States v. Vest, 842
F.2d 1319, 1325 (1st Cir.) (absence of objection at trial is "fatal"),
cert. denied, 488 U.S. 965 (1988); Allison v. Ticor Title Ins. Co., 979 -;
F.2d 1187, 1200 (7th Cir. 1992) ("the law in this circuit is that an
unsuccessful motion in limine does preserve the issue for appeal");
American Home Assurance Co. v. Sunshine Supermarket Inc., 753
F.2d 321, 324 (3d Cir. 1985) ("test is whether an objection at trial
would have been more in the nature of a formal exception or in the
nature of a timely objection calling the court's attention to a matter it
need consider."); Palmerin v. City of Riverside, 794 F.2d 1409, 1411
(9th Cir.. 1986) (circuit's position is "unclear").

Subdivision (e) states as a default rule that counsel for the
losing party must renew any pretrial objection or proffer at trial.
Renewal is not required if "the court states on the record, or the l

6



context clearly demonstrates," the finality of the pretrial ruling.
Counsel bears the responsibility for obtaining the requisite ruling or
renewing the objection and bears the risk of waiving an appealable
issue if these procedures are not followed. The Committee
considered but rejected an alternative general rule that would not
require renewal of a motion at trial.

Rule 103(e) does not excuse a litigant from having to satisfy
the requirements of Luce v. United States, 469 U.S. 38 (1984) to the
extent applicable. In Luce, the Supreme Court held that an accused
must testify at trial in order to preserve for appeal any Rule 609

LI objection to a trial court's ruling on the admissibility of the accused's
prior convictions for impeachment. Some circuits have extended the
Luce rule beyond the Rule 609 context. See United States v.
Weichert, 783 F.2d 23, 25 (2d Cir. 1986) (Rule 608(b)), cert. denied,
479 U.S. 831 (1986); United States v. Sanderson, 966 F.2d 184, 189-
90 (6th Cir. 1992) (same); United States v. DiMatteo, 759 F.2d 831,
832-33 (11th Cir. 1985) (per curiam) (same), cert. denied, 474 U.S.

,, 860 (1985); United States v. Griffin, 818 F.2d 97, 105 (1st Cir. 1987)
(Rule 403), cert. denied, 484 U.S. 844 (1987).

L'
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RULE 407.

Summary. Three comments objected on policy grounds to

extending the exclusionary principle of Rule 407 to product

liability cases. The great majority, however, favored the proposed

amendment which many termed a "clarification" rather than a

"change." The Federal Legislation and Procedures Committee of the

Arkansas Bar Association (EV21) pointed out that the amendment

would change the law in the Eighth Circuit but expressed no view

about the desirability of the amendment.

The proposed revision would also amend the rule to make it

clearer that the rule applies only to changes made after the event

triggering the lawsuit. A number of submissions proposed extending

the rule so as to exclude evidence of changes made before the

event. While these recommendations were made primarily with regard

to product liability actions, in which the proposals would bar

changes made after a sale, some of the suggestions received would

apply to negligence cases as well.

We also received a couple of negative comments about the

restyling of the second sentence in Rule 407.

Comments favoring the explicit extension of Rule 407 to

product liability litigation. As noted above, many of the



commentators who endorsed the amendment commented that it codifies Lt

existing state law. Approval was voiced by judges: Edward R. Becker

(EV15), Prentice Marshall (EV13) and the Federal Magistrate Judges

Association (EVl9 and EV22); by members of the bar: Daniel LV.

Flatten, Mehaffy & Weber, Beaumont, Texas (EV6), Leon Karelitz, L

Esq. Raton, N.M. (EV2), J. Houston Gordon, Covington, Tenn. (EV5),

Richard C. Watters, Miles, Sears & Eanni, Fresno, California (EV4),

Frank E. Tolbert, Esq. of Logansport, Ind. (EV3); and by a number

of organizations: Commercial and Federal Litigation Section of the m

New York State Bar Association (EV24), Federal Bar Association

(EV33), ABA Section of Intellectual Property Law (EV34), the

Seventh Circuit Bar Association (EV23) and The Product Liability

Advisory Council (EV26).

Comments opposing the extension of the rule to product

liability litigation. The Association of Trial Lawyers of America

(ATLA) (EV32) submitted the most extensive objections to the D

proposed amendment. ATLA opposed the revision on two principal

grounds: 1. disagreements among circuits should be allowed to run

their course and be resolved, if necessary, by the Supreme Court of Cl

the United States; 2. the exclusionary rule is a bad rule for

product liability cases because negligence is not an issue and C

post-conduct behavior is therefore far less significant; no

2



empirical evidence exists that anybody has ever made a safety-

related change because of the subsequent remedial measure rule;

often subsequent repair evidence is the only evidence available to

a plaintiff to prove feasibility since much of the evidence on

feasible alternative designs resides in defendants' file cabinets;

this amendment would make plaintiffs susceptible Mto summary

judgment motions long before a litigation would reach the stage

where feasibility could be controverted thereby making applicable

the exception in the second sentence of Rule 407, and consequently

the amended rule is outcome-determinative. Others who urged that

the public would be better served by a rule permitting proof of

subsequent remedial measures in products liability cases are Joseph

D. Jamil, Esq. of Houston, Texas. (EV8) and Brent W. Coon. Esq. of

Beaumont, Texas (EV12).

Comments on adding "iniuKy or harm allegedly caused by" before

"event". The Committee proposed adding these words to Rule 407 in

order to promote clarity and uniformity. Rule 407 currently

provides for the exclusion of evidence of remedial measures taken

"after an event ... which, if taken previously, would have made the

event less likely to occur. . ." Every circuit other than the Third

interprets "event" in both instances as meaning the incident which

gave rise to the lawsuit; the Third Circuit interprets "after the

3



event" as meaning the incident that put the product into

circulation, such as manufacture or sale. Although a number of the

commentators noted the close inter- relationship between the

changes they recommended and the substantive law, they did not

discuss the Rules Enabling Act.

John A.K. Grunert, Campbell & Associates, Boston, Mass. (EV14)

criticized the additions before the word "event" as unnecessary and

leading to problems. He believes that ambiguities have been K

dispelled through judicial decisions and that the amendment will

lead to "the same uncertainty and factual difficulty that the so-

called 'discovery rule' and 'successive harms' rule have created i

with respect to statute of limitations defenses." Furthermore, he

thinks the rule "should apply only to remedial measures taken after

the alleged tortfeasor knew or should have known of the "injury or

harm." He suggests substituting: 0

When, after the first occurrence of injury or harm for which v
damages or other forms of relief are sought in the litigation,

measures have been taken that, if taken previously, would have

made the injury or harm less likely to occur, evidence of the

subsequent measures is not admissible to prove negligence,

culpable conduct, a breach of warranty, a defect in a product,

or a need for a warning or instruction.

4



LI Professor David Leonard of Loyola Law School in Los Angeles

(EV30) found "ill-advised" the Advisory Committee's resolution of

when the rule applies. He believes that a manufacturer will

hesitate to make design changes after the plaintiff purchased the

product but before the plaintiff's injury if the evidence would be

admissible. He suggests that the same reasoning applies in non-

product cases. For instance, the landlord who knows that someone

fell on the steps might be reluctant to make the steps less

slippery if the prior repair is usable in a subsequent slip-and-

fall case. Professor Leonard recommends:

If the rule's primary goal is to encourage the taking of
safety precautions . . . a better approach would be to applyL the exclusionary principle to all cases in which admission
might materially affect the decision whether to repair,
regardless of whether the measure was taken before or after
the accident in question. While a rule requiring the judge to
make such a factual finding would not be perfect, it would
reach results more in accordance with the rule's purpose in a
greater number of cases than would the current proposal.

The Product Liability Advisory Council (PLAC) (EV26)

recommended amending the rule to apply to any product line changes

L made after the sale of the product and before the event occurs

leading to the litigation. PLAC's argument is: "Regardless of when

a manufacturer makes a product safer, that change represents a

Xi social good that the courts should welcome, reward and encourage."

PLAC suggested a revision substantially along these lines:
L

5



When, after an injury or harm allegedly caused by an

event or after the sale of a product involved in a

subsequent event that allegedly causes an iniury or harm, V
measures are taken +whieht that, if taken previously,

would have made the event less likely to occur, evidence

of the subsequent measures is not admissible to prove

negligence, [or] culpable conduct, a defect in a product,

a defect in a product's design, or a need for a warning

or instruction aim 1cLoL±e iL± LB L1±ve !VL TVI [ 5VE W!NS u

duee ITut 1eXUJ 1G _the cxvlusivlX vet. Evidence of

subsequent measures mavy be fwhert- offered for another

purpose, such as impeachment or - if controverted -

-hreQV±+Tl- proof of ownership, control, or feasibility of

precautionary measures[,if ivf-Lt, Jr±Lkc2.t].
LJ

A student note, which will appear in 45 The American
}C

University Law Review , by Thais L. Richardson, (EV27) who also to

testified at the public hearing, likewise urges moving the 7

protection of Rule 407 further back in time in products liability

actions because most jurisdictions have a state-of-the-art statute

that holds manufacturers responsible only for the standards known

at the time of sale or distribution, so that the proposed rule is

inconsistent with substantive law. At the public hearing, Gregory

Joseph suggested that in that case the evidence of subsequent

measures would be irrelevant.

Ms. Richardson's proposed amendment reads as follows:

Rule 407. Subsequent Remedial Measures

(a) In an action based upon a theory of negligence and

in which Lten , fLter as events measures are were taken wh±chE

after the event giving rise to the action that, if taken

previously, would have made the event less likely to occur,

evidence of the subsequent measures is not admissible to prove

6
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negligence or culpable conduct.

(b) In an action'based on a'theory of products liability
in which measures were taken after the event that put into the
stream of commerce the Product that causes personal injury or
Property damage and that, if taken previously, would have made
the personal injury or property damage less likely to occur,
evidence of the subsequent remedial measure is not admissible
to prove a defect in a product, a defect in a product's
design, or a need for a warning or instruction.

(c) This rle dues Trot require ele elXCasioln f Evidence
of subsequent remedial measures may be when offered for
ernother PLTp0;5%-, S-U>l Ms impeachment or, if controverted,L upvvLLg proof of ownership, control, or feasibility of
precautionary measures, if Iv e= tted Ur illpeaclhfLtlt.

Restyling. Two comments were received objecting to the

restyling of the second sentence.

John A. K. Grunert, Esq., Boston, Mass. (EV14) wrote: "There

does not seem to be any real need for the proposed changes to the

wording of the second sentence of Rule 407. There seems to be no

change in substance, the present language is clear, and I believe

most people still consider use of dashes (as in "- if controverted

-") to be less than ideal English." Professor Michael H.

Hoffheimer of the University of Mississippi Law School (EVll)

questions the change of "which" to "that.", "Since the change

neither effects a change in meaning nor clarifies any ambiguity,

both common sense and basic rules of drafting dictate that the

language stand as it is." He attributes the change to a usage

promoted by Fowler earlier this century which "has acquired

7



canonical status among law student editors" but "has never worked

itself into good, literate English." Furthermore, he questions

whether the new "that" in Rule 407 introduces a restrictive clause;

consequently the change "lmaybe a misapplication of Fowler's Rule."

LU
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Rule 407. Subsequent Remedial Measures

V
C 1 When, after an injury or harm allegedly caused bv an

2 event, measures are taken which a, if taken previously,

3 would have made the event less likely to occur, evidence of

4 the subsequent measures is not admissible to prove

5 negligence or culpable conduct a defect in a product. a defect

6 in a product's design, or a need for a warning or instruction in

7 connction with the event. This rule does not require the

8 cktuian-of._Evidence of subsequent measures may be when

9 offered for another purpose, such as impeachment or - if

L, 10 controverted - proving proof of ownership, control, or

11 feasibility of precautionary measures, if f Otl-Ot, or

12 impeadhment

13

COMMiTTEE NOTE

The amendment to Rule 407 makes two changes in the rule.
First, the words "an injury or harm allegedly caused by" were added
to clarify that the rule applies only to changes made after the
occurrence that produced the damages giving rise to the action.
Evidence of measures taken by the defendant prior to the "event" do
not fall within the exclusionary scope of Rule 407 even if they
occurred after the manufacture or design of the product. See Chase v.

9
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General Motors Corp., 856 F.2d 17, 21-22 (4th Cir. 1988).

Second, Rule 407 has been amended to provide that evidence

of subsequent remedial measures may not be used to prove "a defect
in a product, a defect in a product's design, or a need for a warning or

instruction." This amendment adopts the view of a majority of the

circuits that have interpreted Rule 407 to apply to products liability

actions. See Raymond v. Raymond Con... 938 F.2d 1518. 1522 (lst

Cir. 1991); In re Joint Eastern District and Southern District Asbestos K
Litigation v. Armstrong World Industries. Inc., 995 F.2d 343, 345 (2d

Cir. 1993);'Cann v. Ford Motor Co., 658 F.2d 54, 60 (2d Cir. 1981),

cert. denied, 456 U.S. 960 (1982); Kelley v. Crown Equipment Co.,

970 F.2d 1273, 1275 (3d Cir. 1992) Werner v`[ Upiohn Co.Jnc., 628

F.2d 848, 856 (4th Cir. 1980), cert. denied, 449 U.S. 1080 (1981);

Grenada Steel Industries. Inc. vL Alabama Oxven Co., Inc., 695 F.2d L>

883, 887 (5th Cir. 1983); Bauman' v. Volkswagenwerk
Aktiengesellschaft, 621 F.2d 230, 222 (6th Cit. 1980); Flaminio v.

Honda Motor CompanM. Ltd., 733 F.2d 463, 469 (7th Cir. 1984);

Gauthier v. AMF. Inc., 788 F.2d 634, 636-37 (9th Cir. 1986).-

Although this amendment adopts a uniform federal rule, it L

should be noted that evidence of subsequent remedial measures may

be admissible pursuant to the second sentence of Rule 407. Evidence

of subsequent measures that is not barred by Rule 407 may still be

subject to exclusion on Rule 403 grounds when the dangers of C

prejudice or confusion substantially outweigh the probative value of

the evidence.

L

L
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Rule 801(d) (2).

Summary. Considerable support was received for the Committee's

recommendation, although a few commentators were unhappy about not

restoring the pre-Bouriaily independent evidence requirement, or

not otherwise seeking to enhance the reliability of coconspirators'

C statements.

Comments endorsing the proposed amendment. The amendment was

supported by Judge Prentice Marshall (EV13) and the Federal

Magistrate Judges Association (EV19, EV22); by members of the Bar:

Leon Karelitz, Raton, N.M. (EV2), J. Houston Gordon, Covington,

Tenn. (EV5), and numerous organizations: the Federal Legislation

and Procedures Committee, Arkansas Bar Association (EV21); the

Seventh Circuit Bar Association (EV23); the Commercial and Federal

Litigation Section of the New York State Bar Association (EV24);

the State Bar of Arizona (EV29); the Federal Bar Association

(EV33); ABA Section of Intellectual Property Law (EV34).

L.n
Comments criticizing the proposed amendment. Judge Edward R.

Becker (EV15) thinks the amendment ought to restore the independent

tP7 evidence requirement that applied prior to Bourlaily. He argues

L
that the Supreme Court's decision was "an exercise in the

L jurisprudence of 'plain meaning,'" and attributes the omission of

an independent evidence requirement to a drafting oversight because

1 ~~~~~~~~~~~~1



he knows of no evidence that the drafters of the rules intended its L
abolition. According to Judge Becker, the independent evidence 1

requirement is essential so as not to vitiate the rule's agency C

rationale, and to ensure reliability as the admissibility of

coconspirators statements does not rest on a trustworthiness

rationale.

The National Association of Criminal Defense Lawyers (NACDL)

(EV36) would prefer to repudiate Bourlaily, but states that it

supports the Committee's amendment if this suggestion is rejected.

NACDL points out that concerns about the reliability of

coconspirator statements have been exacerbated by the Sentencing

Guidelines' harsh penalties and incentives for cooperation. NACDL C

also states that the extension of the bootstrapping rule to other r
forms of vicarious admissions makes matters worse in 'white collar"

criminal cases arising in a business setting. In lieu of the

proposed amendment, NACDL-suggests adding the following language to

Rule 801(d)(2):

Notwithstanding Rule 104(a), the court may not consider the
contents of a statement offered under subparagraph (E) in
determining under Rule 104(b)- whether sufficient evidence has
been introduced to support a finding of the conspiracy and the
participation therein of the declarant and the party against
whom the statement is offered.

The Kansas Association of Criminal Defense Lawyers (EV17)

would also like to restore the independent evidence requirement. L
2
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Professor Myrna Raeder of Southwestern University School of

Law (EV37) objects to the proposed amendment on the ground that it

fails to assure the reliability of coconspirators statements. She

notes that it is the rare case in which absolutely no other

evidence exists, but that it is not unusual for such evidence to be

problematic. She suggests that some type of additional reliability

check is warranted, either by requiring independent evidence or

additional foundational requirements, as was proposed in a draft

prepared several years ago by the Committee on Rules of Criminal

Procedure and Evidence of the American Bar Association's Criminal

Justice Section. The draft provided:

RULE 808

(Statement by a Co-Conspirator)

a. A statement is not excluded by the hearsay rule if:

(1) The party who offers it demonstrates that the
statement was made:

(A) By a co-conspirator of the party against whom
it is offered, and

(B) During the course of and in furtherance of the
conspiracy; and

(c) Under circumstances demonstrating that it has
adequate indicia of trustworthiness; and

(2) The declarant is produced by the offering party,
unless the declarant is unavailable within the meaning of
Rule 804(a).

3
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(b) Procedure

(1) The foundational requirements concerning the r
existence of the conspiracy, the membership in the
conspiracy of the party against whom the statement is
offered and the trustworthiness of the statement must
each be corroborated by facts and circumstances
independent of the statement itself;

(2) The foundational requirements set forth in 808(a)
shall be established

iL.
(A) In a criminal case, by clear and convincing
evidence, and

(B) In a civil case, by a preponderance of the
evidence; and

(3) The party who intends to introduce any statement
pursuant to this rule shall give written notice to the
party against whom such evidence will be offered. Such
notice shall be given to the adverse party sufficiently
in advance of trial or the hearing to provide the adverse
party with a fair opportunity to meet it.

Civil cases. The Federal Courts Committee of the Chicago

Council of Lawyers (EV20) is opposed to extending the amendment to

civil cases. It argues that criminal prosecutions present due

process and sixth amendment issues distinct from civil cases, and

that in a civil case requiring corroboration by additional evidence

might deprive a party of important evidence. It suggests that an

additional study be undertaken before the rule is extended to civil U
cases. f

Professor James J. Duane of Regent University Law School

(EV31) as part of a lengthy submission on Rule 801(d)(2)(E) which

4



I
he is submitting for publication (see further infra) objects to the

proposed amendment as codifying pure dictum and citing cases in the

Committee note that "contain no reasoning that would be sufficient

to plausibly justify an amendment." He predicts that the amendment

L will have no impact on any cases and "if adopted, will instantly

Ad become the most frivolous and trivial of all the Federal Rules of

Evidence." He suggests that something could have been said about:

L 1. the quantity or quality of the additional independent evidence;

2. the source of the independent evidence; 3. requiring each of the

three required findings to be supported by independent evidence. He

does not offer a draft.

I V Leon Karelitz, Raton, N.M. (EV2), while in favor of the

proposed amendment questions whether the plain language might be

read to change the law by permitting the jury to reconsider and

decide matters such as the existence of the conspiracy specified in

v r the amendment. He suggests, therefore, adding at the beginning of

the proposed amendment: "In determining preliminary ouestions under

Rule 104(a)," the contents, etc. (Reporter's comment: The same

issue could, of course, be raised with regard to the foundational

facts that the court must find with regard to many hearsay

exceptions.)

K ~~Public hearing~. Professor Richard Friedman in the statement

L

5
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submitted in connection with his testimony and in his testimony L
contended that the amendment is unnecessary and violative of the

)

Committee's "If it ain't broke, don't fix it" approach. He also

found no need to explicitly extend the reasoning of Bourlaily to

agency admissions because he thinks this follows a fortiori. He

opposed codifying the issue reserved in Bourjaily because the K;
standard specified of some independent evidence will always be

satisfied. He is concerned

that, by articulating a "not alone sufficient" doctrine, the
Rule will press the courts to erect some kind of artificial
and unnecessary standard as to what kind of, or how much,
independent evidence is necessary. Presumably the case law
already pushes them to do that, but the case law is more
easily altered than the Rules themselves.

Professor Friedman also questions why the "not alone" standard

should not apply to the other elements of the exemption, "such as

whether the statement was made in pursuance of the relationship."

L S

Li
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Rule 801. Definitions

Ha 1 - (d) Statements which are not hearsay.

2

3 (2) Admission by party-opponent. The

4 statement is offered against a party and is (A)

5 the party's own statement in either an

6 individual or a representative capacity or (B)

7 a statement of which the party has manifested

8 an adoption or belief in its truth, or (C) a

9 statement by a person authorized by the party

,K 10 to make a statement concerning the subject, or

11 (D) a statement by the party's agent or servant

19 concerning a matter within the scope of the

,_ 20 agency or employment, made during the

21 existence of the relationship, or (E) a

22 statement by a coconspirator of a party during

L 23 the course and in furtherance of the

24 conspiracy. The contents of the statement

25 may be considered but are not alone sufficient

26 to establish the declarant's authority under

27 subparagraph (C). the agency or employment

7



28 relationship and scope thereof under

29 subparagraph (D?* or the existence of the C

30 conspiracy and the participation therein of the q

31 declarant and the party against whom the

32 statement is offered under subparagraph (E).

COMM1TTEE NOTE

Rule 801(d)(2) has been amended in order to respond to three
issues raised by Bouriaily v. United States, 483 U.S. 171 (1987).
First, the amendment codifies the holding in Bouriailv by stating
expressly that a court may consider the contents of a coconspirator's
statement in determining "the existence of the conspiracy and the 7
participation therein of the declarant and the party against whom the L
statement is offered." According to Bouriailv, Rule 104(a) requires
these preliminary questions to be established by a preponderance of
the evidence.

Second, the amendment resolves an issue on which the Court
had reserved decision. It provides that the contents of the declarant's L
statement do not alone suffice to establish a conspiracy in which the
declarant and the defendant participated. The court must consider in
addition -the circumstances surrounding the statement, such as the
identity of the speaker, the context in which the statement was made,
or evidence corroborating the contents of the statement in making its
determination as to each preliminary question. This amendment is in
accordance with existing practice. Every court of appeals- that has
resolved this issue requires some evidence in addition to the contents fl
of the statement. See, e.g., United States v. Beckham, 968 F.2d 47, 51
(D.C.Cir. 1992); United States v. Sepulveda, 15 F.3d 1161, 1181-82
(lst Cir. 1993), cert. denied, 114 S.Ct. 2714 (1994); United States v. C
Daly, 842 F.2d 1380, 1386 (2d Cir.), cert. denied, 488 U.S. 821
(1988); United States v. Clark, 18 F.3d 1337, 1341-42 (6th Cir.), cert.
denied, 115 S.Ct. 152 (1994); United States v. Zambrana, 841 F.2d EJ
1320, 1344-45 (7th Cir. 1988); United States v. Silverman, 861 F.2d
571, 577 (9th Cir. 1988); United States v. Gordon, 844 F.2d 1397,
1402 (9th Cir. 1988); United States v. Hernandez, 829 F.2d 988, 993

8 EJ



(l0th Cir. 1987), cert. denied, 485 U.S. 1013 (1988); United States v.
C ~~~~~~Byrom, 9 10 F.2d 725, 736 (Il1th Cir. 1990).

Third, the amendment extends the reasoning of Bouriailv to
statements offered under subparagraphs (C) and (D) of Rule

L 801 (d)(2). In Bouriailv, the Court rejected treating foundational facts
pursuant to the law of agency in favor of an evidentiary approach
governed by Rule 104(a). The Advisory Committee believes it

L appropriate to treat analogously preliminary questions relating to the
declarant's authority under subparagraph (C), and the agency or
employment relationship and scope thereof under subparagraph (D).

L

L

L
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Rule 804(e)

Summarl. While a few organizations questioned the need for

this rule, commentators generally approved of the proposal in

principle. A number of commentators, however, had qualms about

various features of the proposed rule which are discussed in more

detail below. Objections were raised: 1. that forfeiture rather

than waiver more properly expresses the rationale supporting the

rule; 2. that the word "acquiesce" is too vague; 3. that the rule

should be rewritten to apply only when the defendant's intent is to

tamper with a witness; 4. that a higher "clear and convincing"

standard should be used; 5. that the prosecution should be required

to give defendant advance notice that it intends to use this type

of evidence; 6. that the rule should be rewritten so that it is

potentially usable against the prosecution.

Comments criticizing aspects of the proposed amendment.

The National Association of Railroad Trial Counsel's Executive

Committee (EV28) objected to the word "acquiesce" as "too vague."

It suggested instead:

A statement offered against a party who has engaged, directly
or indirectly, in wrongdoing that was intended to, and did,
procure the unavailability of the declarant as a witness.

The Executive Committee of the Litigation Section of the State Bar

of California (EV39) found the language of the proposal,

1



particularly the word "acquiesce" dangerously vague and accordingly

took no position on the proposed amendment.

The Commercial and Federal Litigation Section of the New York

State Bar Association (EV24) questioned the need for this

amendment; it concluded that the courts have not had any difficulty

in dealing with instances in which a party has been guilty of truly

improper conduct. The Section fears that codification into a brief

rule may encourage satellite litigation, or lead to undesirable

expansions of the exception, or a more mechanical approach that
LJ

will cause a subtle shift away from fashioning remedies to meet the

case's particular needs. In addition, the Section believes that the K

higher clear and convincing standard is more appropriate "[b]ecause

the consequences of admission may be severe for the party opposing

the statement and because admission on misconduct grounds is in the LJ

nature of a penalty or punishment for the alleged misconduct." The

Section was also concerned about the proposed rule's use of the C

Li

words "wrongdoing" and "acquiesced" as "nebulous" and "likely to

engender disputes." It asked whether, for instance, the rule would K
apply to a corporation that refused to produce an employee as a L.)
witness in a trial beyond the subpoena power of the court?

Professor Myrna Raeder, on behalf of a group of evidence

professor and individuals interested in evidentiary policy, (EV35) r
2
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made a number of suggestions. First, the rule should be renamed,

"Forfeiture by misconduct," because the concept of knowing waiver

in this context is a fiction. Second, the rule should be rewritten

so that it would only apply when the defendant is aware that the

victim is likely to be a witness in a proceeding. The comment

explains that forfeiture analysis turns on fairness rather than

trustworthiness. Accordingly, when a party is aware of the pending

litigation, and "at some level, knows the nature of the declarant's

statements, it would be unfair to exclude the statements when the

witness is prevented from testifying by the party." But if the

defendant is accused of murdering an individual, and there is no

connection to witness tampering, a traditional hearsay exception

should be required so as to ensure trustworthy evidence and to

discourage persons from manufacturing inculpatory statements from

victims in murder cases. Therefore the words "obstruct justice"

should be added at line 23 after the words "intended to" and the

phrase "in a pending proceeding should be added after the word

"witness" at line 24. Third, the phrase "acquiesced in wrongdoing"

is too broad a standard. The comment suggested that mere knowledge

by the party should not suffice, and that wording is needed to

indicate that the party -was responsible for the wrongdoing. Perhaps

the words "engaged in or directed wrongdoing" should be substituted

3



at lines 22-23. At the least the comment recommended having the L

Committee Note indicate that the exception will not apply "unless 7
a plausible possibility existed that had the accused opposed the

conduct it would not have occurred." Fourth, the, comment suggested

that the more stringent "clear and convincing" standard should be 7
used for the preliminary fact determination because the exception C

L
is not based on trustworthiness concerns. Finally, the comment

advocated adding an advance notice provision because the proposed

rule resembles the residual rules and Rule 404(b) in dealing with F

evidence whose presentation is not necessarily self-evident.

The National Association of Criminal Defense Lawyers (NADCL)

(EV36) is opposed to the addition of subparagraph (b)(6). "A rule

necessarily allowing the admissibility of untrustworthy,

immaterial, inferior quality, and unjust evidence as a sanction for

supposed misconduct is strong medicine, which should be more

carefully formulated." It objected specifically that "wrongdoing is

too vague; the preponderance standard of proof too low; that a

notice requirement is needed; and that "forfeiture" should be

substituted for "waiver." NADCL further objected to "a party who" K

instead of "a party that" which would more clearly be potentially

applicable to the government when law enforcement agents intimidate

potential defense witnesses. NADCL suggested that the more

4



appropriate remedy is to admit evidence of the wrongdoing as

tending to show "consciousness of guilt" by the defendant or

consciousness of doubt" by the government, accompanied by an

"adverse inference" charge to the jury.

[ Public hearing. Professor Richard Friedman concurred in some

of these criticisms and made a number of additional suggestions in

his submitted statement. He too would prefer "forfeiture" rather

L than "waiver," "a clear and convincing" rather than a

"preponderance of the evidence" standard, and is concerned about

"acquiescence." He urged that

L it might be best if the Advisory Committee Note indicated that
mere knowledge of the conduct, and even satisfaction
concerning it, doe not suffice unless there was at least a
plausible possibility that if the accused had opposed the

E conduct the person who engaged in it would not have done so.

Professor Friedman also recommended amending Rule 804(a) (5) by

L replacing "or (4)" by "(4), or (6)" so that "absence will not in

7 itself be deemed to equal unavailability unless the prosecution has

been unable by reasonable means to secure the attendance or

L testimony of the declarant." Furthermore, he would add at the end

7 of the proposed rule language such as:

provided, however, that for purposes of this subdivision the
declarant shall not be deemed unavailable unless the proponent
has taken reasonable steps so that the statement may be
presented as fully as practicable in a manner resembling theF presentation of live testimony.

5
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For instance, Professor Friedman believes that the prosecution L
ought to ascertain whether the declarant would testify by closed

circuit television or by deposition if the accused has intimidated

the declarant so that he or she is unwilling to testify in the

accused's presence. At the public hearing, Judge Winter questioned

why defendant should be given new discovery rights that do not 7
apply with regard to other hearsay exceptions, and which the courts

have not required when holding that waiver occurred. L

Professor Friedman thought that the forfeiture rule may be

used even when the conduct that rendered a potential witness unable

to testify is the same conduct with which the defendant is charged.

In other words, Professor Friedman would apply the rule in homicide K

cases if the victim made an inculpatory statement before she died,

and in cases such as United States v. Owens where a blow prevented

the victim from testifying fully, and perhaps in child sex abuse

cases if the defendant's conduct -intimidated the victim from

testifying fully. He suggested that if the Committee does not wish

the rule to reach so broadly that it ought to replace "intended to" 7
by language such as "primarily motivated by a desire to" or

otherwise reformulate the rule so as to provide that the forfeiting

conduct must be severable from the conduct at issue. At the public C

hearing Judge Winter stated that he thought the Committee had

6
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L
intended to limit the rule "to acts that had some specific

intention with regard to the declarant's being a witness."

Professor Friedman would also extend the rule to admit

statements by declarants who were intimidated by the defendant's

acts before the particular crime with which defendant is charged in

this particular case.

L
Lo

Lo

0r-
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Rule 804. Hearsay Exceptions; Declarant

Unavailable

1 (b) Hearsay exceptions

2

3 (5) [Abrogated] Other exceptions. -- A statement

4 t 5pcifieatly coved by any of thfc foKegoig

5 exeeptions but having c qui valen t ciretstantial 7
6 gu&amites of trstwortbiu1Ss, if thc co-rt detcrmines

7 that (A) the statemcnt is offcerd as e v idenec of a

8 rial fact; (B) thc statemnct is more probativc on H

9 thc point for w h ich it is offered thani ay othe

10 'cvidece whieh thc proponent can proe-are fough

11 reasonable cfforts; ad (C) thc gencal purposcs of

12 tcsc rules and the intCrests of justicc- iff best be

13 served by admissioni of thc statemnlt into cvidce.

14 IIowevcr, a statement may mot be admitted under this

15 exceptilou lless the proponent of it maiesl own te r

16 the adverse party 5UiCiel±tly in advacc of th tria o

17 hCarift to providc the adversc party with a fair K
18 opportutity to pepare to meet it, the propon±tLs
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19 intention to offer the statement and the Partiula if

720 t, iiiclud the liiie anod address of Ate delait.

21 (6) Waiver by misconduct. A statement offered

22 against a Party who has engaged or acquiesced in

23 wrongdoing that was intended to. and did. procure the

24 unavailability of the declarant as a witness.

COMMMfTEE NOTE

Subdivision (b)(5). The contents of Rule 803(24) and Rule
804(b)(5) have been combined and transferred to a new Rule 807.
This was done to facilitate additions to Rules 803 and 804. No
change in meaning is intended.

Subdivision (b)(6). Rule 804(b)(6) has been added to provideK that a party forfeits the right to object on hearsay grounds to the
admission of a declarant's prior statement when the party's deliberate
wrongdoing or acquiescence therein procured the unavailability of the
declarant as a witness. This recognizes the need for a prophylactic
rule to deal with abhorrent behavior "which strikes at the heart of the
system of justice itself." United States v. Mastrangelo, 693 F.2d 269,
273 (2d Cir. 1982), on remand, 561 F. Supp. 1114 (E.D.N.Y.), affd,
722 F.2d 13 (2d Cir. 1983), cert. denied, 467 U.S. 1204 (1984).

F Every circuit that has resolved the question has recognized the
principle of waiver by misconduct, although the tests for determining
whether there is a waiver have varied. See. e.g., United States v.
Aguiar, 975 F.2d 45, 47 (2d Cir. 1992); United States v. Potamitis,
739 F.2d 784,789 (2d Cir.), cert. denied, 469 U.S. 918 (1984); Steele
v. Taylor, 684 F.2d 1193, 1199 (6th Cir. 1982), cert. denied, 460 U.S.F 1053 (1983); United States v. Balano, 618 F.2d 624, 629 (10th Cir.
1979), cert. denied, 449 U.S. 840 (1980); United States v. Carlson,
547 F.2d 1346, 1358-59 (8th Cir. 1976), cert. denied, 431 U.S. 914
(1977). The foregoing cases apply a preponderance of the evidence
standard. Contra United States v. Thevis, 665 F.2d 616, 631 (5th Cir.)L (clear and convincing standard), cert. denied, 459 U.S. 825 (1982).

9



The usual Rule 104(a) preponderance of the evidence standard has K
been adopted in light of the behavior the new Rule 804(b)(6) seeks to
discourage.
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Rule 807. All who commented on combining the residual

exceptions into one rule approved except Professor Bruce Comely

French (EV16) who is opposed to the residual exceptions and to

K renumbering the rules. He suggested that if the residual exceptions

V are retained a style such as (24a) or (5a) should be used in order

to avoid the research problem occasioned by the new designation

system.

r

1
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Rule 807. Other Exceptions Residual Excemtionr

1 A statement not specifically covered by any of the

2 forego1 in exctiio -Rule 803 or 804 but having equivalent

3 circumstantial guarantees of trustworthiness, is not excluded
L

4 by the hearsay rule, if the court determines that (A) the

5 statement is offered as evidence of a material fact; (B) the L J

6 statement is more probative on the point for which it is

7 offered than any other evidence whieh-that the proponent can

8 procure through reasonable efforts; and (C) the general

9 purposes of these rules and the interests of justice will best be

10 served by admission of the statement into evidence.

11 However But, a statement may not be admitted under this

12 exception unless-the its proponent of-it makes known to the L,
13 adverse party sufficiently in advance of the trial or hearing to

14 provide the adverse party with a fair opportunity to prepare to

15 meet it, the proponent's intention to offer the statement and

16 the particulars of it, including the name and address of the K

17 declarant.

.. _____________________F i

** Although Rule 807 is new, it consists of contents of former Rules 803(24)

and 804(5). For comparison purposes, the matter underlined and lined through El

is based on the two former rules.
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COMMMlTEE NOTE

The contents of Rule 803(24) and Rule 804(b)(5) have beenK combined and transferred to a new Rule 807. This was done to
facilitate additions to Rules 803 and 804. No change in meaning is
intended.
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IcdCt Ocm hIr

No negative comments were received on the proposed amendments to Rules 803 and 806,
and the tentative decision not to amend 24 rules.

Rule 803. Hearsay Exceptions; Availability of
Declarant immaterial

1 (24) [Abrogated] Other exceptions. -- A statement

7 2 not speeifiidlay coVed by any of the foregoing

3 exceptions but having equivalent eireumc1 statial

4 guarantees of testorthiness, if the court determinues

5 that (A) the statement is offered as evidence of a

6 material fact, (B) the statement is more probative on

7 the- point for which it is offered than any other

8 evidence which the proponent call procure through

9 reasonable efforts; and (C) the general purposes of

10 these riles and the interests of justice will best be

11 served by admission of the statement into evidence.

12 H fowever- statement may not be admitted tAder this

13 exception unless the proponent of it makes known to

14 the adverse party sufficiently in advance of the trial Or

15 hearing to provide the adverse party with a falr

16 Opportunity to prepare to meet it, the proponemt's

17 intention to offer the statement and the particulars of

18 it, including the nbme and address of the declarant.

1



COMMTTEE NOTE

The contents of Rule 803(24) and Rule 804(b)(5) have been
combined and transferred to a new Rule 807. This was done to
facilitate additions to Rules 803 and 804. No change in meaning is
intended.
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Rule 806. Attacking and Supporting
Credibility of Declarant

r 1 When a hearsay statement, or a statement defined in

2 Rule 801(d)(2); (C), (D), or (E), has been admitted in

3 evidence, the declarant's credibility of the declaxrait may be

4 attacked, and if attacked may be supported, by any evidence

5 that whieh would be admissible for those purposes if

L 6 declarant had testified as a witness. Evidence of a statement

7 or conduct by the declarant at any time, inconsistent with the

8 declarant's hearsay statement, is not subject to any

9 requirement that the declarant may have been afforded an

10 opportunity to deny or explain. If the party against whom a

r 11 hearsay statement has been admitted calls the declarant as a

12 witness, the party is entitled to examine the declarant on the

L 13 statement as if under cross-examination.

L
COMMITTEE NOTE

L The amendment is technical. No substantive change
is intended.

7
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SPECIAL REQUEST FOR COMMENTS ON
CERTAIN FEDERAL RULES OF EVIDENCE

Since its inception in 1992, the Advisory Committee on the
Federal Rules of Evidence has been engaged in a comprehensive 7
review of all the Evidence Rules, and it has now completed an initial L[

assessment.

Supplementing its 1994 decisions, the Advisory Committee LJ
has now reached tentative decisions not to amend the rules listed
below. The Committee's philosophy has been that an amendment to
a Rule should not be undertaken absent a showing either that it is not L
working well in'practice or that it embodies a policy decision
believed by the Committee to be erroneous. Any amendment will
create uncertainties as to interpretation and sometimes unexpected L
problems in practical application. The trial bar and bench are familiar
with the Rules as they presently exist and extensive changes might [2
affect trials adversely for some time to come. Finally, amendments
that seek to provide guidance for every conceivable situation that may
arise would entail complexities that might make the rules difficult to
apply in practice.

The Advisory Committee is keenly aware, however, that the [7,
bar, the bench, and the public do not follow its deliberations with
care. As a result, the Committee has not had much input from outside
even though it is engaged in a comprehensive review of each Rule.
The Advisory Committee has therefore asked the Committee on
Rules of Practice and Procedure to take the unusual step of publishing
for public comment the Advisory Committee's tentative decisions not
to amend certain rules. The Advisory Committee hopes that this step
will cause those who believe that certain rules should be amended to
communicate their concerns to the Committee.

The Advisory Committee has tentatively decided not to amend 7
the following Rules of Evidence.

Rule 103(a), (b), (c), (d) Rulings on V
Evidence

Rule 104. Preliminary Questions 7
Rule 408. Compromise or Offers to

Compromise
Rule 411. Liability Insurance
Rule 801(a), (b), (c), (d)(l) Definitions

4



Rule 802. Hearsay Rule
Rule 803(l)-(23) Hearsay Exceptions;

Availability of Declarant
Immaterial

Rule 804(a), (b)(1)-(4) Hearsay
Exceptions; Declarant Unavailable

Rule 805. Hearsay Within Hearsay
Rule 806. Attacking and Supporting

Credibility of Declarant
Rule 901. Requirement of Authentication or

Identification
Rule 902. Self-Authentication
Rule 903. Subscribing Witness' Testimony

Unnecessary
Rule 1001. Definitions
Rule 1002. Requirement of Original
Rule 1003. Admissibility of Duplicates
Rule 1004. Admissibility of Other Evidence of

Contents
Rule 1005. Public Records
Rule 1006. Summaries
Rule 1007. Testimony or Written Admission of

Party
Rule 1008. Functions of Court and Jury
Rule 1101. Applicability of Rules
Rule 1102. Amendments
Rule 1103. Title

5
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S II Additional Comments on Rules Currently Under

Consideration.

Rule 103(a). Judge Becker (EV15) proposes that the

Committee should endeavor to resolve circuit splits about the

meaning of harmless error. He states that while a number of

circuits apply a "more probably than not untainted by the error

approach," other circuits apply a higher standard in both civil and

criminal cases, holding that errors "are not harmless unless it is

'highly probable' that they did not affect a party's substantial

rights." Judge Becker acknowledges that "the standard of review is

not ordinarily a matter within the scope of the Federal Rules," but

believes that it would be useful for the Committee to study the

matter and to formulate a revised rule or at least a policy

statement.

Professor Myrna Raeder (EV37) urged the Committee to

reject the holding of Luce v. United States, 469 U.S. 38 (1984)

which requires the accused to testify in order to preserve an

objection to a pretrial ruling. She argues that Luce creates a

tactical dilemma for defendants who fail to testify because they

fear that the jury will misuse their criminal histories for a

propensity inference rather than for impeachment. She suggested

that fears that it is speculative whether defendant would have

1



testified can be addressed by requiring counsel to make a good

faith offer that defendant will testify in case the ruling is

favorable.

Rule 407. Judge Martin Feldman of the Eastern District

of Louisiana (EV1) expressed concern lest the 
impeachment exception

to Rule 407 "lead to serious abuses by virtue of attempts by

counsel to avoid the doctrinal thrust of Rule 
407 under the guise

of offering evidence of subsequent remedial measures as

impeachment." He recommended amending the rule to specify that

impeachment is "a permissible use only where 
the party against whom

such evidence is being offered makes credibility an issue by

denying that a subsequent remedial measure would have somehow

avoided the incident as issue." (Reporter's Note: The reported

cases indicate that judges are interpreting 
the exception narrowly

and are not permitting end-runs against the policy expressed in

Rule 407 in the guise of impeachment.)

Rule 801. Professor James J. Duane of Regent

University (EV31) submitted a lengthy commentary entitled, Some

Thoughts on How the Hearsay Exception f Statements bY

Conspirators Should -- And Should Not -- Be Amended, which he hopes

will be published. He makes the following suggestions: 
1. The word

conspirator should be used instead of coconspirator, which "is

2



always redundant, serves no useful function, and ought to be

L unceremoniously drummed out of the English language." 2. The rule
r" should be rewritten to substitute "conspirator of the party" for
L "conspirator of a party" because the provision's plain-meaning is

L that a statement may be offered against any defendant in a multi-

party criminal case (even one who was not a member of the

conspiracy), as long as it was made by someone who was in a
L. conspiracy with at least one of the other defendants. Professor

Duane concedes that no one has ever construed the rule in this

manner, but suggests that the Court's plain-meaning jurisprudence

could lead to this result.

Rule 807. Judge Becker thinks that the Committee

should propose a redraft of the notice requirement because there is

a circuit split in how rigidly it is applied. Judge Becker suggests

that the redraft should provide for more flexibility.

E Professor Myrna Raeder, on behalf of a group of
evidence professor and individuals interested in evidentiary policy

l ; (EV37), finds that consolidation of the two residual exceptions

Dv into one rule provides a welcome restructuring, but argues that the

residuals are being overused by prosecutors. She urges the

LE Committee to consider tightening the residual exception in criminal

3 cases and notes two additional reasons for revisiting the rule.

3
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First, the rule was enacted prior to the 
Supreme Court's decision

in Idaho v. Wriaht, 497 U.S. 805 (1990), which clarified the L

meaning of corroboration for confrontation 
clause analysis. Cases

indicate that some courts confuse what 
is required to establish

trustworthiness for hearsay and confrontation clause purposes, E
particularly since the constitutional standard 

does not apply in

civil cases. Second, the forfeiture exception if adopted will

provide prosecutors with additional flexibility 
in criminal cases.

Consequently, Professor Raeder suggests that the Committee

reconsider whether the same evidentiary standard 
should be used for

civil and criminal cases.

The National Association of Criminal Defense 
Lawyers

(NADCL) (EV36) proposes a full study of "the excessive invocation L.
of these residual exceptions by the courts." After study, it

suggests narrowing the wording to make 
it less easy to invoke the

rule as a vehicle for admitting "near miss" 
hearsay evidence that i

does not satisfy traditional exceptions.

L

L
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III Proposals for Amending Rules Not Presently Under

Consideration.

Rule 803(3). Judge Becker (EV15) notes the split in

the circuits about the so-called Hillmon problem -- whether., a

statement of intent by a declarant is admissible when the action of

someone other than the declarant is involved. He suggests that the

scrutiny of the Committee would be helpful. (Reporter's comment:

The Committee discussed this issue at length and voted not to

suggest an amendment.)

The structure of Article VIII. Judge Becker expressed

the hope that the Committee would revisit the classification of

prior statements and admissions as "non-hearsay" exemptions. He

finds the logic of this organization confusing to the bar. He

recognizes "that this would be an ambitious project but perhaps the

Committee will have time for it "down the road" in between what

seems to be the never-ending task of correcting Congressional

mischief with the evidence rules.

Rule 803(8) (C). John A. K. Grunert, Esq. of Boston,

Mass.(EV14) suggested amending this rule to take account of the

practical impossibility of the opponent meeting the burden of

showing that the proffered official report is untrustworthy. Mr.

Grunert believes this "is a serious and growing problem" because:

1



1. it is an obvious fiction that government officials issue only i
accurate, objective documents; the reports often reflect political 7
agendas and are not relied upon except when analogous to 803(6)

EJ
reports; 2. state and federal statutes and regulations often make

it impossible for litigants to investigate effectively the

trustworthiness of an official report because of their inability to

determine who authored the report, the immunity for officials, and

confidentiality statutes.

Mr. Grunert suggests:

1. shifting the burden of proof to the proponent to

show trustworthiness, and/or 2. providing that the report is not

admissible upon a showing either that it is untrustworthy or that

the opponent "could not with due diligence obtain information

reasonably necessary to evaluate its trustworthiness."

Rule 804(b)(2). Mike Milligan, Esq., El Paso, Tex.

(EV7) suggests extending the rule to former administrative

proceedings, at least those like trials before an EEOC judge with

live testimony and a verbatim transcript.

New exception to Rule 804. Surrogate Judge Eugene A.

Burdick, Williston, North Dakota (EV10) proposes a new exception to

Rule 804:

Statement of declarant implicating defendant. K

2
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A statement made by the declarant which
implicates the defendant in criminal behavior
harmful to the declarant or in which the
declarant apprehends such behavior by the
defendant.

Judge Burdick thinks that this exception is as strong as the other

Rule 804 exceptions "which were developed out of necessity and with

an eye to the safety factor." (Reporter's comment. This might be

termed a post-O.J. Simpson response. I know of a number of law

review articles that are in the works that will be making similar

proposals. Even if such an exception were adopted, the question of

whether the statement would be barred by Rule 404(a) or admissible

pursuant to Rule 404(b) would remain.)

Rule 1101. The National Association of Criminal Defense

Lawyers (NACDL) proposes amending Rule 1101 to provide that the

evidence rules would apply in full to detention hearings, to

ancillary proceedings in criminal forfeiture, and to all stages of

civil forfeiture trials.

Detention hearings. NACDL notes that the present

provision in the rules providing that rules of evidence (other than

privileges) do not apply in "proceedings with respect to release on

bail or otherwise," has been confirmed by the 1984 Bail Reform Act

which states that the rules of evidence do not apply at a detention

hearing and does not mention privileges. NACDL claims that

3



detention before trial is now commonplace in federal court, and

that innocent persons, with no prior history of violence or flight,

who are eventually acquitted have spent a year or more in jail on

the basis of unreliable hearsay evidence provided by agents

testifying to other agents' reports summarizing investigatory

witness interviews.

Forfeiture hearincs. NACDL raises two issues with

regard to forfeiture proceedings: 1. Rule 1101 should be clarified

so that courts apply the rules of evidence to all stages of civil

forfeiture trials; 2. Rule 1101 should be amended so as to provide

that the rules of evidence apply to "ancillary hearings" in K
criminal forfeiture cases under 21 U.S.C. § 853(n), which governs

claims by third parties against property ordered forfeited in a

criminal case. NACDL quotes extensively from a dissenting opinion

by Judge Beam in United States v. Twelve Thousand, Three Hundred

Ninety Dollars, 956 F.2d 801, 812 (8th Cir. 1992) in which he

concluded that "the government need not establish [its case] by a

preponderance of the evidence, but the facts adopted would have to

meet the requirements of the federal rules of evidence."

NACDL urges the Committee to exercise its powers under

the supersession clause of, the Rules Enabling Act to amend Rule

1101(b) to read

4 7
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L . . . criminal cases and proceedings (including

L detention
hearings and ancillary proceedings in criminal

forfeiture cases)

NACDL further urges the Committee to amend Rule 1101(e) by striking

LI the phrase "actions for fines, penalties, or forfeitures under part

V of title IV of the Tariff Act of 1930 (19 U.S.C. 1581-1624), or

under the Anti-Smuggling Act (19 U.S.C. 1701-1711)" and

Kt substituting therefor:

LI all stages of the trial of actions for fines,

penalties, or forfeitures;

F
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[Congressional Record: April 15, 1996 (House)]
[Page H3305-H3338]
From the Congressional Record Online via GPO Access [wais.access.gpo.gov]

CONFERENCE REPORT ON S. 735, TERRORISM PZRVENTION ACT

Mr. HYDE submitt-d the following conference report and statement on
the Senate bill (S. 735) to prevent and punish acts of terrorism, and
for other purposes:

Conference Report (E. Rept. 104-518)

The co-mittee of conference on the disagreeing votes of the
two Houses on the amendments of the House to the bill (S.
735), to prevent and punish acts of terrorism, and for other
purposes, having met, after full and free conference, have
agreed to recomiend and do recommend to their respective
Houses as follows:

That the Senate recede from its disagreement to the
amendment of the House to the text of the bill and agree to
the same with an amendment as follows:

In lieu of the matter proposed to be inserted by the House
amendment, insert the following:

SECTION 1. SHORT TITLE.

This Act may be cited as the "Antiterrorism and Effective
-Death Penalty Act of 1996''.

SEC. 2. TABLE OF CONTENTS.

The table of contents of this Act is as follows:

Sec. 1. Short title.
Sec. 2. Table of contents.

TITLE I--ABEAS CORPUS REFORM

Sec. 101. Filing deadlines.
Sec. 102. Appeal.
Sec. 103. Amendment of Federal Rules of Appellate Procedure.
Sec. 104. Section 2254 amendments.
Sec. 105. Section 2255 amendments.
Sec. 106. Limits on second or successive applications.
Sec. 107. Death penalty litigation procedures.
Sec. 108. Technical amendment.

TITLE II--JUSTICZ FOR VICTIMS

Subtitle A--Mandatory Victim Restitution

Sec. 201. Short title.
Sec. 202. Order of restitution.
Sec. 203. Conditions of probation.
Sec. 204. Mandatory restitution.
Sec. 205. Order of restitution to victims of other crimes.
Sec. 206. Procedure for issuance of restitution order.
Sec. 207. Procedure for enforcement of fine or restitution order.
Sec. 208. Instruction to Sentencing Commission.
Sec. 209. Justice Department regulations.
Sec. 210. Special assessments on convicted persons.



Sec. 211. Effective date.

Subtitle B--Jurisdiction for Lawsuits Against Terrorist States

Sec. 221. Jurisdiction for lawsuits against terrorist states.

Subtitle C--Assistance to Victims of Terrorism

Sec. 231. Short title.
Sec. 232. Victims of Terrorism Act.
See. 233. Compensation of victims of terrorism.
Sec. 234. Crime victims fund.
Sec. 235. Closed circuit televised court proceedings for victims of

crime.
Sec. 236. Technical correction.

TITLE XII--INTERNATIONAL TERRORISM PROHIBITIONS

Subtitle A--Prohibition on International Terrorist Fundraising

Sec. 301. Findings and purpose.
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Sec. 302. Designation of foreign terrorist organizations.
Sec. 303. Prohibition on terrorist fundraising.

Subtitle B--Prohibition on Assistance to Terrorist States

Sec. 321. Financial transactions with terrorists.
Sec. 322. Foreign air travel safety.
Sec. 323. Modification of material support provision.
Sec. 324. Findings.
Sec. 325. Prohibition on assistance to countries that aid terrorist

states.
Sec. 326. Prohibition on assistance to countries that provide military

equipment to terrorist states.
Sec. 327. Opposition to assistance by international financial

institutions to terrorist states.
Sec. 328. Antiterrorism assistance.
Sec. 329. Definition of assistance.
Sec. 330. Prohibition on assistance under Arms Export Control Act for

countries not cooperating fully with United States
antiterrorism efforts.

TITLE IV--TERRORIST AND CRIMINAL ALIEN REMOVAL AND EXCLUSION

Subtitle A--Removal of Alien Terrorists

Sec. 401. Alien terrorist removal.

Subtitle 3--Exclusion of Members and Representatives of Terrorist
Organizations

Sec. 411. Exclusion of alien terrorists.
Sec. 412. Waiver authority concerning notice of denial of application

for visas.
Sec. 413. Denial of other relief for alien terrorists.
Sec. 414. Exclusion of aliens who have not been inspected and admitted.

Subtitle C--Modification to Asylum Procedures
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Sec. 421. Denial of asylum to alien terrorists.
Sec. 422. Inspection and exclusion by immigration officers.
Sec. 423. Judicial review.

Subtitle D--Criminal Alien Procedural Improvements

Sec. 431. Restricting the defense to exclusion based on 7 years
permanent residence for certain criminal aliens.

Sec. 432. Access to certain confidential iimmgration and naturalization
files through court order.

Sec. 433. Criminal alien identification system.
Sec. 434. Bstablishing certain alien smuggling-related crimes as RICO-

predicate offenses.
Sec. 435. Authority for alien smuggling investigations.
Sec. 436. Expansion of criteria for deportation for crimes of moral

turpitude.
Sec. 437. Miscellaneous provisions.
Sec. 438. Interior repatriation program.
Sec. 439. Deportation of nonviolent offenders prior to completion of

sentence of imprisonment.
Sec. 440. Authorizing State and local law enforcement officials to

arrest and detain certain illegal aliens.
Sec. 441. Criminal alien removal.
Sec. 442. Limitation on collateral attacks on underlying deportation

order.
Sec. 443. Deportation procedures for certain criminal aliens who are

not permanent residents.
Sec. 444. Extradition of aliens.

TITLE V--NUCLZAR, BIOLOGICAL, AND CHEMICAL WEAPONS RESTRICTIONS

Subtitle A--Nuclear Materials

Sec. 501. Findings and purpose.
Sec. 502. Expansion of scope and jurisdictional bases of nuclear

materials prohibitions.
Sec. 503. Report to Congress on thefts of explosive materials from

armories.

Subtitle B--Biological Weapons Restrictions

Sec. 511. Enhanced penalties and control of biological agents.

Subtitle C--Chemical Weapons Restrictions

Sec. 521. Chemical weapons of mass destruction; study of facility for
training and evaluation of personnel who respond to use
of chemical or biological weapons in urban and suburban
areas.

TITLE VI--IMPLEMENTATION OF PLASTIC EXPLOSIVES CONVENTION

Sec. 601. Findings and purposes.
Sec. 602. Definitions.
Sec. 603. Requirement of detection agents for plastic explosives.
Sec. 604. Criminal sanctions.
Sec. 605. Exceptions.
Sec. 606. Seizure and forfeiture of plastic explosives.
Sec. 607. Effective date.

TITLE VII--CRIMINAL LAW MODIFICATIONS TO COUNTER TERRORISM
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Subtitle A--Crimes and Penalties

Sec. 701. Increased penalty for conspiracies involving explosives.
Sec. 702. Acts of terrorism transcending national boundaries.
Sec. 703. Expansion of provision relating to destruction or injury of

property within special maritime and territorial
jurisdiction.

Sec. 704. Conspiracy to harm people and property overseas.
Sec. 705. Increased penalties for certain terrorism crimes.
Sec. 706. Mandatory penalty for transferring an explosive material

knowing that it will be used to commit a crime of
violence.

Sec. 707. Possession of stolen explosives prohibited.
Sec. 708. Enhanced penalties for use of explosives or arson crimes.
Sec. 709. Determination of constitutionality of restricting the

dissemination of bomb-making instructional materials.

Subtitle B--Criminal Procedures

Sec. 721. Clarification and extension of criminal jurisdiction over
certain terrorism offenses overseas.

Sec. 722. Clarification of maritime violence jurisdiction.
Sec. 723. Increased and alternate conspiracy penalties for terrorism

offenses.
Sec. 724. Clarification of Federal jurisdiction over bomb threats.
Sec. 725. Expansion and modification of weapons of mass destruction

statute.
Sec. 726. Addition of terrorism offenses to the money laundering

statute.
Sec. 727. Protection of Federal employees; protection of current or

former officials, officers, or employees of the United
States.

Sec. 728. Death penalty aggravating factor.
Sec. 729. Detention hearing.
Sec. 730. Directions to Sentencing Commission.
Sec. 731. Exclusion of certain types of information from definitions.
Sec. 732. Marking, rendering inert, and licensing of explosive

materials.

TITLE VIII- -ASSISTANCE TO LAW ENFORCEMENT

Subtitle A--Resources and Security

Sec. 801. Overseas law enforcement training activities.
Sec. 802. Sense of Congress.
Sec. 803. Protection of Federal Government buildings in the District of

Columbia.
Sec. 804. Requirement to preserve record evidence.
Sec. 805. Deterrent against terrorist activity damaging a Federal

interest computer.
Sec. 806. Commission on the Advancement of Federal Law Enforcement.
Sec. 807. Combatting international counterfeiting of United States

currency.
Sec. 808. Compilation of statistics relating to intimidation of

Government employees.
Sec. 809. Assessing and reducing the threat to law enforcement officers

from the criminal use of firearms and ammunition.
Sec. 810. Study and report on electronic surveillance.

Subtitle B--Funding Authorizations for Law Enforcement

Sec. 811. Federal Bureau of Investigation.

4



Sec. 812. United States Customs Service.
Sec. 813. 'iigration and Naturalization Service.
Sec. 814. Drug Enforcement Administration.
Sec. 815. Department of Justice.
Sec. 816. Department of the Treasury.
Sec. 817. United States Park Police.
Sec. 818. The Judiciary.
Sec. 819. Local firefighter and emergency services training.
Sec. 820. Assistance to foreign countries to procure explosive

detection devices and other counterterrorism technology.
Sec. 821. Research and development to support counterterrorism

technologies.
Sec. 822. Grants to State and local law enforcement for training end

equipment.
Sec. 823. Funding source.

TITLE IX--XISCZLLANEOUS

Sec. 901. Expansion of territorial sea.
Sec. 902. Proof of citizenship.
Sec. 903. Representation fees in criminal cases.
Sec. 904. Severability.

TITLE I--HABEAS CORPUS REFORM

SEC. 101. FILING DEADLINES.

Section 2244 of title 28, United States Code, is amended by
adding at the end the following new subsection:

en(d)(l) A 1-year period of limitation shall apply to an
application for a writ of habeas corpus by a person in
custody pursuant to the judgment of a State court. The
limitation period shall run from the latest of--

"(A) the date on which the judgment became final by the
conclusion of direct review or the expiration of the time for
seeking such reviews

_0(B) the date on which the impediment to filing an
application created by State action in violation of the
Constitution or laws of the United States is removed, if the
applicant was prevented from filing by such State action;

ee(C) the date on which the constitutional right asserted
was initially recognized by the Supreme Court, if the right
has been newly recognized by the Supreme Court and made
retroactively applicable to cases on collateral review; or

*°(D) the date on which the factual predicate of the claim
or claims presented could have been discovered through the
exercise of due diligence;

e(2) The time during which a properly filed application
for State post-conviction or other collateral review with
respect to the pertinent judgment or claim is pending shall
not be counted toward any period of limitation under this
subsection.''.

SEC. 102. APPEAL.

Section 2253 of title 28, United States Code, is amended to
read as follows:

"Sec. 2253. Appeal

0e(a) In a habeas corpus proceeding or a proceeding under
section 2255 before a district judge, the final order shall
be subject to review, on appeal, by the court of appeals for
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the circuit in which the proceeding is held.
*(b) There shall be no right of appeal from a final order

in a proceeding to test the validity of a warrant to remove
to another district or place for commitment or trial a person
charged with a criminal offense against the United States, or
to
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test the validity of such person's detention pending removal
proceedings.

1(c) (1) Unless a circuit justice or judge issues a
certificate of appealability, an appeal may not be taken to
the court of appeals from--

e (a) the final order in a habeas corpus proceeding in
which the detention complained of arises out of process
issued by a State court; or

60(B) the final order in a proceeding under section 2255.
00(2) A certificate of appealability may issue under

paragraph (1) only if the applicant has made a substantial
showing of the denial of a constitutional right.
0(3) The certificate of appealability under paragraph (1)

shall indicate which specific issue or issues satisfy the
showing required by paragraph (2) .''.

SEC. 103. AMENDMENT OF FEDERAL RULES OF APPELLATE PROCEDURE.

Rule 22 of the Federal Rules of Appellate Procedure is
mended to read as follows:

"Rule 22. Habeas corpus and section 2255 proceedings

**a) Application for the Original Writ.--An application
for a writ of habeas corpus shall be made to the appropriate
district court. If application is made to a circuit judge,
the application shall be transferred to the appropriate
district court. If an application is made to or transferred
to the district court and denied, renewal of the application
before a circuit judge shall not be permitted. The applicant
may, pursuant to section 2253 of title 28, United States
Code, appeal to the appropriate court of appeals from the
order of the district court denying the writ.

ee(b) Certificate of Appealability.--In a habeas corpus
proceeding in which the detention complained of arises out of
process issued by a State court, an appeal by the applicant
for the writ may not proceed unless a district or a circuit
judge issues a certificate of appealability pursuant to
section 2253(c) of title 28, United States Code. If an appeal
is taken by the applicant, the district judge who rendered
the judgment shall either issue a certificate of
appealability or state the reasons why such a certificate
should not issue. The certificate or the statement shall be
forwarded to the court of appeals with the notice of appeal
and the file of the proceedings in the district court. If the
district judge has denied the certificate, the applicant for
the writ may then request issuance of the certificate by a
circuit judge. If such a request is addressed to the court of
appeals, it shall be deemed addressed to the judges thereof
and shall be considered by a circuit judge or judges as the
court deems appropriate. If no express request for a
certificate is filed, the notice of appeal shall be deemed to
constitute a request addressed to the judges of the court of



appeals. If an appeal is taken by a State or its
representative, a certificate of appealability is not
required.''.

SEC. 104. SECTION 2254 AENDMENTS.

Section 2254 of title 28, United States Code, in amended--
(1) by amending subsection (b) to read as follows:
-(b)(1) An application for a writ of habeas corpus on

behalf of a person in custody pursuant to the judgment of a
State court shall not be granted unless it appears that--

O(A) the applicant has exhausted the remedies available in
the courts of the State; or

0(B)(i) there is an absence of available State corrective
process; or

* (ii) circumstances exist that render such process
ineffective to protect the rights of the applicant.

C(2) An application for a writ of habeas corpus may be
denied on the merits, notwithstanding the failure of the
applicant to exhaust the remedies available in the courts of
the State.

@0(3) A State shall not be deemed to have waived the
exhaustion requirement or be *stopped from reliance upon the
requirement unless the State, through counsel, expressly
waives the requirement.'';

(2) by-redesignating subsections (d), (-), and (f) as
subsections (e), (f), and (g), respectively;

(3) by inserting after subsection (c) the following new
subsection:

ee(d) An application for a writ of habeas corpus on behalf
of a person in custody pursuant to the judgment of a State
court shall not be granted with respect to any claim that was
adjudicated on the merits in State court proceedings unless
the adjudication of the claim--

°Cl) resulted in a decision that was contrary to, or
involved an unreasonable application of, clearly established
Federal law, as determined by the Supreme Court of the United
States; or

eo(2) resulted in a decision that was based on an
unreasonable determination of the facts in light of the
evidence presented in the State court proceeding.'';

(4) by amending subsection (a), as redesignated by
paragraph (2), to read as follows:

*C(e)(l) In a proceeding instituted by an application for a
writ of habeas corpus by a person in custody pursuant to the
judgment of a State court, a determination of a factual issue
made by a State court shall be presumed to be correct. The
applicant shall have the burden of rebutting the presumption
of correctness by clear and convincing evidence.

eo 2) If the applicant has failed to develop the factual
basis of a claim in State court proceedings, the court shall
not hold an evidentiary hearing on the claim unless the
applicant shows that--

eC(A) the claim relies on--
*e(i) a new rule of constitutional law, made retroactive to

cases on collateral review by the Supreme Court, that was
previously unavailable; or

ee(ii) a factual predicate that could not have been
previously discovered through the exercise of due diligence;
and

@ (B) the facts underlying the claim would be sufficient to
establish by clear and convincing evidence that but for
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constitutional error, no reasonable factfinder would have
found the applicant guilty of the underlying offense.''1 and

(5) by adding at the end the following new subsections:
*e(h) Except as provided in section 408 of the Controlled

Substances Act, in all proceedings brought under this
section, and any subsequent proceedings on review, the court
may appoint counsel for an applicant who is or becomes
financially unable to afford counsel, except as provided by a
rule promulgated by the Supreme Court pursuant to statutory
authority. Appointment of counsel under this section shall be
governed by section 3006A of title 18.

0(i) The ineffectiveness or incompetence of counsel during
Federal or State collateral post-conviction proceedings shall
not be a ground for relief in a proceeding arising under
section 2254.''.

SEC. 105. SECTION 2255 AMENDMENTS.

Section 2255 of title 28, United States Code, is amended--
(1) by striking the second and fifth undesignated

paragraphs; and
(2) by adding at the end the following new undesignated

paragraphs:
6A 1-year period of limitation shall apply to a motion

under this section. The limitation period shall run from the
latest of--

ee(1) the date on which the judgment of conviction becomes
final;

00(2) the date on which the impediment to making a motion
created by governmental action in violation of the
Constitution or laws of the United States is removed, if the
movant was prevented from making a motion by such
governmental action;

°(3) the date on which the right asserted was initially
recognized by the Supreme Court, if that right has been newly
recognized by the Supreme Court and made retroactively
applicable to cases on collateral review; or

00(4) the date on which the facts supporting the claim or
claims presented could have been discovered through the
exercise of due diligence.

eExcept as provided in section 408 of the Controlled
Substances Act, in all proceedings brought under this
section, and any subsequent proceedings on review, the court
may appoint counsel, except as provided by a rule promulgated
by the Supreme Court pursuant to statutory authority.
Appointment of counsel under this section shall be governed
by section 3006A of title 18.

e A second or successive motion must be certified an
provided in section 2244 by a panel of the appropriate court
of appeals to contain--

*e(l) newly discovered evidence that, if proven and viewed
in light of the evidence as a whole, would be sufficient to
establish by clear and convincing evidence that no reasonable
factfinder would have found the movant guilty of the offense;
or

* (2) a new rule of constitutional law, made retroactive to
cases on collateral review by the Supreme Court, that was
previously unavailable.''.

SEC. 106. LIMITS ON SECOND OR SUCCESSIVE APPLICATIONS.

(a) Conforming Amendment to Section 2244(a) .--Section

8



2244(a) of title 28, United States Code, is amended by
striking °°and the petition'' and all that follows through
° by such inquiry.'' and inserting °, except as provided in
section 2255.''.

(b) Limits on Second or Successive Applications. --Sction
2244Cb) of title 28, United States Code, is amended to read
as follows:

(b)(1) A claim presented in a second or successive habeas
corpus application under section 2254 that was presented in a
prior application shall be dismissed.

*°(2) A claim presented in a second or successive habeas
corpus application under section 2254 that was not presented
in a prior application shall be dismissed unless--

*°(A) the applicant shows that the claim relies on a new
rule of constitutional law, made retroactive to cases on
collateral review by the Supreme Court, that was previously
unavailable; or

*{(B)(i) the factual predicate for the claim could not have
been discovered previously through the exercise of due
diligence; and

°(ii) the facts underlying the claim, if proven and viewed
in light of the evidence as a whole, would be sufficient to
establish by clear and convincing evidence that, but for
constitutional error, no reasonable factfinder would have
found the applicant guilty of the underlying offense.

° (3)(A) Before a second or successive application
permitted by this section is filed in the district court, the
applicant shall move in the appropriate court of appeals for
an order authorizing the district court to consider the
application.

00(B) A motion in the court of appeals for an order
authorizing the district court to consider a second or
successive application shall be determined by a three-judge
panel of the court of appeals.

OO(C) The court of appeals may authorize the filing of a
second or successive application only if it determines that
the application makes a prima facie showing that the
application satisfies the requirements of this subsection.

°°(D) The court of appeals shall grant or deny the
authorization to file a second or successive application not
later than 30 days after the filing of the motion.

°°(B) The grant or denial of an authorization by a court of
appeals to file a second or successive application shall not
be appealable and shall not be the subject of a petition for
rehearing or for a writ of certiorari.

00(4) A district court shall dismiss any claim presented in
a second or successive application that the court of appeals
has authorized to be filed unless the applicant shows that
the claim satisfies the requirements of this section.''

[Page 330831

SEC. 107. DEATH PENALTY LITIGATION PROCEDURES.

(a) Addition of Chapter to Title 28, United States Code.--
Title 28, United States Code, is amended by inserting after
chapter 153 the following new chapter:

'CHAPTER 154--SPECIAL HABEAS CORPUS PROCEDURES IN CAPITAL CASES

8sec.
°v2261. Prisoners in State custody subject to capital sentences
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appointment of counsel; requirement of rule of court or
statute; procedures for appointment.

^02262. Mandatory stay of execution; duration; limits on stays of
execution; successive petitions.

e2263. Filing of habeas corpus application; time requirements; tolling
rules.

°2264. Scope of Federal review; district court adjudications.
002265. Application to State unitary review procedure.
@2266. Limitation periods for determining applications and motions.

*Sec. 2261. Prisoners in State custody subject to capital
sentence; appointment of counsel; requirement of rule of
court or statute; procedures for appointment

*(a) This chapter shall apply to cases arising under
section 2254 brought by prisoners in State custody who are
subject to a capital sentence. It shall apply only if the
provisions of subsections (b) and (c) are satisfied.

ee(b) This chapter is applicable if a State establishes by
statute, rule of its court of last resort, or by another
agency authorized by State law, a mechanism for the
appointment, compensation, and payment of reasonable
litigation expenses of competent counsel in State post-
conviction proceedings brought by indigent prisoners whose
capital convictions and sentences have been upheld on direct
appeal to the court of last resort in the State or have
otherwise become final for State law purposes. The rule of
court or statute must provide standards of competency for the
appointment of such counsel.

eo(c) Any mechanism for the appointment, compensation, and
reimbursement of counsel as provided in subsection (b) must
offer counsel to all State prisoners under capital sentence
and must provide for the entry of an order by a court of
record--

e°(l) appointing one or more counsels to represent the
prisoner upon a finding that the prisoner is indigent and
accepted the offer or is unable competently to decide whether
to accept or reject the offer;

0e(2) finding, after a hearing if necessary, that the
prisoner rejected the offer of counsel and made the decision
with an understanding of its legal consequences; or

ee(3) denying the appointment of counsel upon a finding
that the prisoner is not indigent.

ee(d) No counsel appointed pursuant to subsections (b) and
(c) to represent a State prisoner under capital sentence
shall have previously represented the prisoner at trial or on
direct appeal in the case for which the appointment is made
unless the prisoner and counsel expressly request continued
representation.

ee(e) The ineffectiveness or incompetence of counsel during
State or Federal post-conviction proceedings in a capital
case shall not be a ground for relief in a proceeding arising
under section 2254. This limitation shall not preclude the
appointment of different counsel, on the court's own motion
or at the request of the prisoner, at any phase of State or
Federal post-conviction proceedings on the basis of the
ineffectiveness or incompetence of counsel in such
proceedings.

-Sec. 2262. Mandatory stay of execution; duration; limits on
stays of execution; successive petitions
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"(a) Upon the entry In the appropriate State court of
record of an order under section 2261(c), a warrant or order
setting an execution date for a State prisoner shall be
stayed upon application to any court that would have
jurisdiction over any proceedings filed under section 2254.
The application shall recite that the State has invoked the
post-conviction review procedures of this chapter and that
the scheduled execution is subject to stay.
1(b) A stay of execution granted pursuant to subsection

(a) shall expire if--
oe(l) a State prisoner fails to file a habeas corpus

application under section 2254 within the time required in
section 2263;

0e(2) before a court of competent jurisdiction, in the
presence of counsel, unless the prisoner has competently and
knowingly waived such counsel, and after having been advised
of the consequences, a State prisoner under capital sentence
waives the right to pursue habeas corpus review under section
2254; or

*e3) a State prisoner files a habeas corpus petition under
section 2254 within the time required by section 2263 and
fails to make a substantial showing of the denial of a
Federal right or is denied relief in the district court or at
any subsequent stage of review.

ee(c) If one of the conditions in subsection (b) has
occurred, no Federal court thereafter shall have the
authority to enter a stay of execution in the case, unless
the court of appeals approves the filing of a second or
successive application under section 2244(b).

OSec. 2263. Filing of habeas corpus application; time
requirements; tolling rules

""(a) Any application under this chapter for habeas corpus
relief under section 2254 must be filed in the appropriate
district court not later than 180 days after final State
court affirmance of the conviction and sentence on direct
review or the expiration of the time for seeking such review.

ee(b) The time requirements established by subsection (a)
shall be tolled--

*e(1) from the date that a petition for certiorari is filed
in the Supreme Court until the date of final disposition of
the petition if a State prisoner files the petition to secure
review by the Supreme Court of the affirmance of a capital
sentence on direct review by the court of last resort of the
State or other final State court decision on direct review;

e0(2) from the date on which the first petition for post-
conviction review or other collateral relief is filed until
the final State court disposition of such petition; and

C(3) during an additional period not to exceed 30 days,
if--

*(A) a motion for an extension of time is filed in the
Federal district court that would have jurisdiction over the
case upon the filing of a habeas corpus application under
section 2254; and

°(B) a showing of good cause is made for the failure to
file the habeas corpus application within the time period
established by this section.

*Sec. 2264. Scope of Federal review, district court
adjudications



`(a) whenever a State prisoner under capital sentence
files a petition for habeas corpus relief to which this
chapter applies, the district court shall only consider a
claim or claims that have been raised and decided on the
merits in the State courts, unless the failure to raise the
claim properly is--

*0(l) the result of State action in violation of the
Constitution or laws of the United States;

0e(2) the result of the Supreme Court's recognition of a
now Federal right that is made retroactively applicable; or

e03) based on a factual predicate that could not have been
discovered through the exercise of due diligence in time to
present the claim for State or Federal post-conviction
review.

ee(b) Following review subject to subsections (a), (d), and
(e) of section 2254, the court shall rule on the claims
properly before it.

SeSc. 2265. Application to State unitary review procedure

*(a) For purposes of this section, a "unitary review'
procedure means a State procedure that authorizes a person
under sentence of death to raise, in the course of direct
review of the judgment, such claims as could be raised on
collateral attack. This chapter shall apply, as provided in
this section, in relation to a State unitary review procedure
if the State establishes by rule of its court of last resort
or by statute a mechanism for the appointment, compensation,
and payment of reasonable litigation expenses of competent
counsel in the unitary review proceedings, including expenses
relating to the litigation of collateral claims in the
proceedings. The rule of court or statute must provide
standards of competency for the appointment of such counsel.

e °b) To qualify under this section, a unitary review
procedure must include an offer of counsel following trial
for the purpose of representation on unitary review, and
entry of an order, as provided in section 2261(c), concerning
appointment of counsel or waiver or denial of appointment of
counsel for that purpose. No counsel appointed to represent
the prisoner in the unitary review proceedings shall have
previously represented the prisoner at trial in the case for
which the appointment is made unless the prisoner and counsel
expressly request continued representation.

eCc) Sections 2262, 2263, 2264, and 2266 shall apply in
relation to cases involving a sentence of death from any
State having a unitary review procedure that qualifies under
this section. References to State Opost-conviction review'
and 'direct review' in such sections shall be understood as
referring to unitary review under the State procedure. The
reference in section 2262Ca) to *an order under section
2261(c)' shall be understood as referring to the post-trial
order under subsection (b) concerning representation in the
unitary review proceedings, but if a transcript of the trial
proceedings is unavailable at the time of the filing of such
an order in the appropriate State court, then the start of
the 180-day limitation period under section 2263 shall be
deferred until a transcript is made available to the prisoner
or counsel of the prisoner.

*Sec. 2266. Limitation periods for determining applications
and motions
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*0(a) The adjudication of any application under section
2254 that is subject to this chapter, and the adjudication of
any motion under section 2255 by a person under sentence of
death, shall be given priority by the district court and by
the court of appeals over all noncapital matters.

ee (b)(l)(A) A district court shall render a final
determination and enter a final judgment on any application
for a writ of habeas corpus brought under this chapter in a
capital case not later than 180 days after the date on which
the application is filed.

(B) A district court shall afford the parties at least
120 days in which to complete all actions, including the
preparation of all pleadings and briefs, and if necessary, a
hearing, prior to the submission of the case for decision.

*e (C)(i) A district court may delay for not more than one
additional 30-day period beyond the period specified in
subparagraph (A), the rendering of a determination of an
application for a writ of habeas corpus if the court issues a
written order making a finding, and stating the reasons for
the finding, that the ends of justice that would be served by
allowing the delay outweigh the best interests of the public
and the applicant in a speedy disposition of the application.
' (ii) The factors, among others, that a court shall

consider in determining whether a delay in the disposition of
an application in warranted are as follows:

00(l) Whether the failure to allow the delay would be
likely to result in a miscarriage of justice.

[[Page E3309]1

e(*II) Whether the case is so unusual or so complex, due to
the number of defendants, the nature of the prosecution, or
the existence of novel questions of fact or law, that it is
unreasonable to expect adequate briefing within the time
limitations established by subparagraph (A).

(ZII}) Whether the failure to allow a delay in a case
that, taken as a whole, is not so unusual or so complex as
described in subclause (II), but would otherwise deny the
applicant reasonable time to obtain counsel, would
unreasonably deny the applicant or the government continuity
of counsel, or would deny counsel for the applicant or the
government the reasonable time necessary for effective
preparation, taking into account the exercise of due
diligence.

"(iii) No delay in disposition shall be permissible
because of general congestion of the court's calendar.

"(iv) The court shall transmit a copy of any order issued
under clause (i) to the Director of the Administrative Office
of the United States Courts for inclusion in the report under
paragraph (5).

1 (2) The time limitations under paragraph (1) shall apply
to--

O(A) an initial application for a writ of habeas corpus;
I(B) any second or successive application for a writ of

habeas corpus; and
I(C) any redetermination of an application for a writ of

habeas corpus following a remand by the court of appeals or
the Supreme Court for further proceedings, in which case the
limitation period shall run from the date the remand is
ordered.

e (3)(A) The time limitations under this section shall not
be construed to entitle an applicant to a stay of execution,
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to which the applicant would otherwise not be entitled, for
the purpose of litigating any application or appeal.

ee(B) No amendment to an application for a writ of habeas
corpus under this chapter shall be permitted after the filing
of the answer to the application, except on the grounds
specified in section 2244(b).

111 (4) (A) The failure of a court to moet or comply with a
time limitation under this section shall not be a ground for
granting relief from a judgment of conviction or sentence.

ee(B) The State may enforce a time limitation under this
section by petitioning for a writ of mandamus to the court of
appeals. The court of appeals shall act on the petition for a
writ of mandamus not later than 30 days after the filing of
the petition.

* (5) (A) The Administrative Office of United States Courts
shall submit to Congress an annual report on the compliance
by the district courts with the time limitations under this
section.

OO(B) The report described in subparagraph (A) shall
include copies of the orders submitted by the district courts
under paragraph (1)(B)(iv).

en (c)(1)(A) A court of appeals shall hear and render a
final determination of any appeal of an order granting or
denying, in whole or in part, an application brought under
this chapter in a capital case not later than 120 days after
the date on which the reply brief is filed, or if no reply
brief is filed, not later than 120 days after the date on
which the answering brief is filed.

en (B)(i) A court of appeals shall decide whether to grant a
petition for rehearing or other request for rehearing en banc
not later than 30 days after the date on which the petition
for rehearing is filed unless a responsive pleading is
required, in which case the court shall decide whether to
grant the petition not later than 30 days after the date on
which the responsive pleading is filed.

e°(ii) If a petition for rehearing or rehearing on banc is
granted, the court of appeals shall hear and render a final
determination of the appeal not later than 120 days after the
date on which the order granting rehearing or rehearing an
banc is entered.

o(2) The time limitations under paragraph (1) shall apply
to--

ee(A) an initial application for a writ of habeas corpus;
en(B) any second or successive application for a writ of

habeas corpus; and
I(C) any redetermination of an application for a writ of

habeas corpus or related appeal following a remand by the
court of appeals en banc or the Supreme Court for further
proceedings, in which case the limitation period shall run
from the date the remand is ordered.

00(3) The time limitations under this section shall not be
construed to entitle an applicant to a stay of execution, to
which the applicant would otherwise not be entitled, for the
purpose of litigating any application or appeal.

e (4) (A) The failure of a court to meet or comply with a
time limitation under this section shall not be a ground for
granting relief from a judgment of conviction or sentence.

M(B) The State may enforce a time limitation under this
section by applying for a writ of mandamus to the Suprem
Court.

*(5) The Administrative Office of United States Courts
shall submit to Congress an annual report on the compliance

14



by the courts of appeals with the time limitations under this
section.'.

(b) Technical Amendment. --The part analysis for part IV of
title 28, United States Code, is amended by adding after the
item relating to chapter 153 the following new item:

*1154. Special habeas corpus procedures in capital cases

2261.''.

(c) Effective Date. --Chapter 154 of title 28, United States
Code (as added by subsection (a)) shall apply to cases
pending on or after the date of enactment of this Act.

SEC. 108. TECHNICAL AM)NDMENT.

Section 408(q) of the Controlled Substances Act (21 U.S.C.
848(q)) is amended by amending paragraph (9) to read an
follows:

0e(9) Upon a finding that investigative, expert, or other
services are reasonably necessary for the representation of
the defendant, whether in connection with issues relating to
guilt or the sentence, the court may authorize the
defendant's attorneys to obtain such services on behalf of
the defendant and, if so authorized, shall order the payment
of fees and expenses therefor under paragraph (10). No ex
parte proceeding, communication, or request may be considered
pursuant to this section unless a proper showing is made
concerning the need for confidentiality. Any such proceeding,
communication, or request shall be transcribed and made a
part of the record available for appellate review.''.

TITLE II--JUSTICR FOR VICTIMS
Subtitle A--Mandatory Victim Restitution

SEC. 201. SHORT TITLE.

This subtitle may be cited as the "Mandatory Victims
Restitution Act of 1996''.

SEC. 202. ORDER OF RESTITUTION.

Section 3556 of title 18, United States Code, is amended--
(1) by striking 00may'' and inserting 19shall''; and
(2) by striking °°sections 3663 and 3664.'' and inserting

00section 3663A, and may order restitution in accordance with
section 3663. The procedures under section 3664 shall apply
to all orders of restitution under this section.".

SEC. 203. CONDITIONS OF PROBATION.

Section 3563 of title 18, United States Code, is amended--
(1) in subsection (a)--
(A) in paragraph (3), by striking "land'" at the end;
(B) in the first paragraph (4) (relating to conditions of

probation for a domestic crime of violence), by striking the
period and inserting a semicolon;

(C) by redesignating the second paragraph (4) (relating to
conditions of probation concerning drug use and testing) as
paragraph (5);

(D) in paragraph (5), as redesignated, by striking the
period at the end and inserting a semicolon; and
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April 18, 1996

To: Members, Advisory Committee on the Federal Rules of
Evidence

From: Margaret A. Berger, Reporter

Re: Miscellaneous Comments Received

-----------------------------------------------------------

This memo deals with a number of suggestions that were

received before or after the public comment period.

Rule 1Qa. The Federal Rules of Evidence Committee of the

American College of Trial Lawyers (EV40) supported the proposed

amendment adding a new subdivision (e) to Rule 103. Michael A.

Cooper, Esq. explained on behalf of the Committee:

we are of the view that a major benefit of Proposed Rule
103(e) is that it is likely to stimulate counsel to inquire of
the Court -- or stimulate the Court sna sponte to remark -- on
the record whether a pretrial ruling is final. We consider
this notice function of the proposal to be quite valuable.

The Committee conceded that the converse formulation of the

rule would equally serve a notice function. The Committee

preferred the approach of the proposal, however, because docket

pressures cause enormous variations in the amount of time that

judges devote to evidentiary issues prior to trial.

Consequently, unless the record or context plainly reflects
that the Court intends its pretrial decision to be final, the
interests of justice, in our opinioh, are better served by
requiring reconsideration of the issue at trial. It is only
at trial that the Court is thoroughly versed in the context in
which the evidence is offered.

1
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The Committee disagreed with criticisms that the proposed

amendment would cause litigants to lose their right to appeal

unless they uttered talismanic words at trial. It found the

obligation imposed not "unreasonable," particularly since it

"arises only where the Court's statements or the context indicate

that the issue has not been definitively resolved."

Rule 611. District Judge Robert B. Propst of the Northern

District of Alabama recommended that "members of the Committee make

a specific study of cross-examination and direction examination of

witnesses as it relates to asking leading question." The judge

explained that "r[the rule, as written, seems to suggest to most

lawyers that they are permitted to testify and then say "Correct?

Right?' etc. 1" The judge asked to be advised if the committee

believes that he has discretion under the rule as written to

restrict such questioning.

Rule 7t4. . Professor Thomas R. Mason of the University of

Mississippi suggested that Rule 704 ought to be amended so as to

to clarify that only opinions on ultimate factual issues are

admissible. He writes:

[The comments to the rule] suggest that experts were not to
express opinions in which the legal rules/definitions, on
which the jury will be instructed, are applied to the facts of
the case. Nevertheless the bald language of the rule has
encouraged lawyers to push to the limits and resulted in many
unnecessary appeals based on trial rulings on opinions
involving the law.

Rule B0ai. Professor Margaret Meriwether Cordray of Capital

University Law School submitted an article, Evidence Rule806 and

the Problem of Impeaching the Nontestifyina Declarant, which has

2
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been published in the Ohio State Law Journal. In this article she

suggests amendments to Rule 806 that would better enable a party to

impeach a hearsay declarant. She analyzes the problems that arise

because the impeachment rules are specifically designed for use

against testifying witnesses, and makes a number of specific

suggestions.

3
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LUCE v. UNITED STATES

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR

THE SIXTH CIRCUIT

No. 83-912. Argued October 3, 1984-Decided December 10, 1984

During his trial in Federal District Court on federal drug charges, peti-

tioner moved to preclude the Government from using a prior state con-

viction to impeach him if he testified. Petitioner made no commitment

to testify if the motion were granted and no proffer as to what his testi-

mony would be. The District Court denied the motion in limine, ruling

that the prior conviction fell within the category of permissible impeach-

ment evidence under Federal Rule of Evidence 609(a). Petitioner did

not testify, and the jury returned guilty verdicts. The Court of Appeals

affirmed, holding that since petitioner did not testify, it would not con-

sider petitioner's contention that the District Court abused its discretion

in denying his motion in limine without making a finding, as required

by Rule 609(a)(1), that the probative value of the prior conviction

outweighed its prejudicial effect.

Held: To raise and preserve for review the claim of improper impeachment

with a prior conviction, a defendant must testify. To perform the

weighing of the prior conviction's probative value against its prejudicial

effect, as required by Rule 609(a)(1), the reviewing court must know the

precise nature of the defendant's testimony, which is unknowable when,

as here, the defendant does not testify. Any possible harm flowing from

a district court's in limine ruling permitting impeachment by a prior

conviction is wholly speculative. On the record in this case, it is con-

jectural whether the District Court would have allowed the Government

to impeach with the prior conviction. Moreover, when the defendant

does not testify, the reviewing court has no way of knowing whether the

Government would have sought so to impeach, and cannot assume that

the trial court's adverse ruling motivated the defendant's decision not to

testify. Even if these difficulties could be surmounted, the reviewing

court would still face the question of harmless error. If in limine

rulings under Rule 609(a) were reviewable, almost any error would re-

sult in automatic reversal, since the reviewing court could not logically

term "harmless" an error that presumptively kept the defendant from

testifying. Requiring a defendant to testify in order to preserve Rule

609(a) claims enables the reviewing court to determine the impact any

erroneous impeachment may have in light of the record as a whole, and
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tends to discourage making motions to exclude impeachment evidence

solely to "plant" reversible error in the event of conviction. Pp. 41-43.

713 F. 2d 1236, affirmed.

BURGER, C. J., delivered the opinion of the Court, in which all other

Members joined, except STEVENS, J., who took no part in the consider-

ation or decision of the case. BRENNAN, J., filed a concurring opinion, in

which MARSHALL, J., joined, post, p. 43.

James I. Marcus argued the cause and filed a brief for
petitioner.

Bruce N. Kuhlik argued the cause pro hac vice for the
United States. With him on the brief were Solicitor General
Lee, Assistant Attorney General Trott, Deputy Solicitor
General Frey, and Sara Criscitelli.

CHIEF JUSTICE BURGER delivered the opinion of the

Court.
We granted certiorari to resolve a conflict among the Cir-

cuits as to whether the defendant, who did not testify at trial,
is entitled to review of the District Court's ruling denying his
motion to forbid the use of a prior conviction to impeach his
credibility.

I

Petitioner was indicted on charges of conspiracy, and pos-
session of cocaine with intent to distribute, in violation of 21
U. S. C. §§ 846 and 841(a)(1). During his trial in the United
States District Court for the Western District of Tennessee,
petitioner moved for a ruling to preclude the Government
from using a 1974 state conviction to impeach him if he testi-
fied. There was no commitment by petitioner that he would
testify if the motion were granted, nor did he make a proffer
to the court as to what his testimony would be. In opposing
the motion, the Government represented that the conviction
was for a serious crime-possession of a controlled substance.

The District Court ruled that the prior conviction fell
within the category of permissible impeachment evidence
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under Federal Rule of Evidence 609(a).' The District Court

noted, however, that the nature and scope of petitioner's trial

testimony could affect the court's specific evidentiary rulings;

for example, the court was prepared to hold that the prior

conviction would be excluded if petitioner limited his testi-

mony to explaining his attempt to flee from the arresting offi-

cers. However, if petitioner took the stand and denied any

prior involvement with drugs, he could then be impeached by

the 1974 conviction. Petitioner did not testify, and the jury

returned guilty verdicts.

The United States Court of Appeals for the Sixth Circuit

affirmed. 713 F. 2d 1236 (1983). The Court of Appeals

refused to consider petitioner's contention that the District

Court abused its discretion in denying the motion in limine 2

without making an explicit finding that the probative value of

the prior conviction outweighed its prejudicial effect. The

Court of Appeals held that when the defendant does not

testify, the court will not review the District Court's in

limine ruling.
Some other Circuits have permitted review in similar

situations;I we granted certiorari to resolve the conflict.

466 U. S. 903 (1984). We affirm.

'Rule 609(a) provides:
"General Rule.-For the purpose of attacking the credibility of a wit.

ness, evidence that he has been convicted of a crime shall be admitted i

elicited from him or established by public record during cross-examination

but only if the crime (1) was punishable by death or imprisonment in excess

of one year under the law under which he was convicted, and the cour

determines that the probative value of admitting this evidence outweigh

its prejudicial effect to the defendant, or (2) involved dishonesty or false

statement, regardless of the punishment."
2 "In limine" has been defined as "[o]n or at the threshold; at the verb

beginning; preliminarily." Black's Law Dictionary 708 (5th ed. 1979)

We use the term in a broad sense to refer to any motion, whether mad,

before or during trial, to exclude anticipated prejudicial evidence befor

the evidence is actually offered.
'See, e. g., United States v. Lipscomb, 226 U. S. App. D. C. 312, 332

702 F. 2d 1049, 1069 (1983) (en bane); United States v. Kiendra, 663 F. 2
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III

It is clear, of course, that had petitioner testified and been
impeached by evidence of a prior conviction, the District
Court's decision to admit the impeachment evidence would
have been reviewable on appeal along with any other claims
of error. The Court of Appeals would then have had a com-
plete record detailing the nature of petitioner's testimony,
the scope of the cross-examination, and the possible impact of
the impeachment on the jury's verdict.

A reviewing court is handicapped in any effort to rule on
subtle evidentiary questions outside a factual context.4 This
is particularly true under Rule 609(a)(1), which directs the
court to weigh the probative value of a prior conviction
against the prejudicial effect to the defendant. To perform
this balancing, the court must know the precise nature of the
defendant's testimony, which is unknowable when, as here,
the defendant does not testify.5

Any possible harm flowing from a district court's in limine
ruling permitting impeachment by a prior conviction is
wholly speculative. The ruling is subject to change when
the case unfolds, particularly if the actual testimony differs
from what was contained in the defendant's proffer. Indeed
even if nothing unexpected happens at trial, the district
judge is free, in the exercise of sound judicial discretion, to

349, 352 (CA1 1981); United States v. Fountain, 642 F. 2d 1083, 1088
(CA7), cert. denied, 451 U. S. 993 (1981); United States v. Toney, 615 F.
2d 277, 279 (CA5), cert. denied, 449 U. S. 985 (1980). The Ninth Circuit
allows review if the defendant makes a record unequivocally announcing
his intention to testify if his motion to exclude prior convictions is granted,
and if he proffers the substance of his contemplated testimony. See
United States v. Cook, 608 F. 2d 1175, 1186 (1979) (en bane), cert. denied,
444 U. S. 1034 (1980).

'Although the Federal Rules of Evidence do not explicitly authorize in
limine rulings, the practice has developed pursuant to the district court's
inherent authority to manage the course of trials. See generally Fed.
Rule Evid. 103(c); cf. Fed. Rule Crim. Proc. 12(e).

'Requiring a defendant to make a proffer of testimony is no answer; his
trial testimony could, for any number of reasons, differ from the proffer.
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alter a previous in limine ruling. On a record such as here,

it would be a matter of conjecture whether the District Court

would have allowed the Government to attack petitioner's

credibility at trial by means of the prior conviction.

When the defendant does not testify, the reviewing court

also has no way of knowing whether the Government would

have sought to impeach with the prior conviction. If, for ex-

ample, the Government's case is strong, and the defendant is

subject to impeachment by other means, a prosecutor might

elect not to use an arguably inadmissible prior conviction.

Because an accused's decision whether to testify "seldom

turns on the resolution of one factor," New Jersey v. Portash,

440 U. S. 450, 467 (1979) (BLACKMUN, J., dissenting), a

reviewing court cannot assume that the adverse ruling

motivated a defendant's decision not to testify. In support

of his motion a defendant might make a commitment to

testify if his motion is granted; but such a commitment is

virtually risk free because of the difficulty of enforcing it.

Even if these difficulties could be surmounted, the review-

ing court would still face the question of harmless error. See

generally United States v. Hasting, 461 U. S. 499 (1983).

Were in limine rulings under Rule 609(a) reviewable on

appeal, almost any error would result in the windfall of auto-

matic reversal; the appellate court could not logically term

"harmless" an error that presumptively kept the defendant

from testifying. Requiring that a defendant testify in order

to preserve Rule 609(a) claims will enable the reviewing

court to determine the impact any erroneous impeachment

may have had in light of the record as a whole; it will also

tend to discourage making such motions solely to "plant"

reversible error in the event of conviction.

Petitioner's reliance on Brooks v. Tennessee, 406 U. S. 605

(1972), and New Jersey v. Portash, supra, is misplaced. In

those cases we reviewed Fifth Amendment challenges to

state-court rulings that operated to dissuade defendants from

testifying. We did not hold that a federal court's prelimi-
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nary ruling on a question not reaching constitutional dimen-

sions-such as a decision under Rule 609(a)-is reviewable on

appeal.
However, JUSTICE POWELL, in his concurring opinion in

Portash, stated essentially the rule we adopt today:

"The preferred method for raising claims such as [peti-

tioner's] would be for the defendant to take the stand

and appeal a subsequent conviction .... Only in this

way may the claim be presented to a reviewing court in a

concrete factual context." 440 U. S., at 462.

We hold that to raise and preserve for review the claim of

improper impeachment with a prior conviction, a defendant

must testify. Accordingly, the judgment of the Court of

Appeals is
Affirmed.

JUSTICE STEVENS took no part in the consideration or

decision of this case.

JUSTICE BRENNAN, with whom JUSTICE MARSHALL joins,

concurring.
I join the opinion of the Court because I understand it to

hold only that a defendant who does not testify at trial may

not challenge on appeal an in limine ruling respecting admis-

sion of a prior conviction for purposes of impeachment under

Rule 609(a) of the Federal Rules of Evidence. The Court

correctly identifies two reasons for precluding appellate

review unless the defendant testifies at trial. The careful

weighing of probative value and prejudicial effect that Rule

609(a) requires of a district court can only be evaluated

adequately on appeal in the specific factual context of a trial

as it has unfolded. And if the defendant declines to testify,

the reviewing court is handicapped in making the required

harmless-error determination should the district court's in

limine ruling prove to have been incorrect.

Ofpe~tY '-JS. Gover amel

tyle brV
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I do not understand the Court to be deciding broader ques-
tions of appealability vet non of in limine rulings that do not
involve Rule 609(a). In particular, I do not read the Court's
quotation of JUSTICE POWELL'S concurring opinion in New

Jersey v. Portash, 440 U. S. 450, 462 (1979), see ante, at 43,
as intimating a determination with respect to a federal
court's in limine ruling concerning the constitutionality of
admitting immunized testimony for impeachment purposes.
In that case, and others in which the determinative question
turns on legal and not factual considerations, a requirement
that the defendant actually testify at trial to preserve the
admissibility issue for appeal might not necessarily be appro-
priate. The appellate court's need to frame the question in a
concrete factual context would be less acute, and the calculus
of interests correspondingly different, than in the Rule 609(a)
case the Court decides today.
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MEMORANDUM

TO: L. Ralph Mecham,
Director

FROM: Michael Blommer,
Assistant Director

Daniel A. Cunningham,
Legislative Counsel

DATE: April 17, 1996

RE: The "Antiterrorism and Effective Death Penalty Act of 1996," S. 735: Summary
of Conference Report Provisions Affecting the Judiciary

I. Purpose.

This memorandum briefly summarizes the principal provisions of the Conference Reporton the "Antiterrorism and Effective Death Penalty Act of 1996," S. 735 ("Conference Report"),which have a significant impact upon the federal judiciary. It does not include a summary of thehabeas corpus reform measures included in the bill. Those provisions are discussed in a separatememorandum prepared by Karen Kremer and Mark Braswell.

The Conference Report has been approved by the Conference Committee. It is anticipatedthat both the House and the Senate will vote on the bill in the next two days. The Report hasbeen filed in the House, and it is likely to go before the Rules Committee today with floor actiontomorrow. Senate floor consideration of the Report began yesterday.

II. Provisions Having an Impact on the Federal Judiciary.

Title II. Subtitle A. Mandatory Victim Restitution. This sweeping provision will require afederal court to impose mandatory restitution, without consideration of the defendant's ability topay (and without consideration of the costs to the Department of Justice ("DOJ") and thejudiciary of their collection efforts), in any case in which an identifiable victim or victims hassuffered physical or pecuniary loss from an offense that is:

(a) a crime of violence (as defined in 18 U.S.C. § 16),
(b) an offense against property (including any offense committed by fraud or deceit), or(c) a crime related to tampering with consumer products (18 U.S.C §1365)



The provision also expands beyond current law the definitions of "victim" who may seek
restitution and "harm" for which the victim may be compensated. This provision also requires
Pretrial Services Officers to administer significant aspects of the victim notification process,
designed to determine an accurate amount of damages and ensuring the rights of the victims toparticipate in such determination. Under the Senate-passed version (the version upon which thisConference Report language was based), these duties were assigned to the DOJ . This change
was made shortly before final approval of the Conference Report.

As originally introduced in the House and the Senate, the mandatory restitution provisionswere even more sweeping than the provision contained in the Conference Report. Additionally,
the DOJ pushed Congress to make it even "tougher" than introduced. However, the Senateparticularly responded to concerns expressed by the judiciary and modified the bill in ways that
limit somewhat the impact upon the federal courts.

§ 235. Closed Circuit Televised Proceedings for Victims of Crime. This provision
requires a federal trial court, in any criminal trial where the venue is changed out of the state inwhich the case was originally brought and more than 350 miles from the location in which thoseproceedings originally would have taken place, to order closed circuit televising of the
proceedings back to that original location. This televised coverage is to be provided for viewing
by such persons the court determines have a compelling interest in doing so and are otherwiseunable to do so by reason of inconvenience and expense caused by the change of venue. Theprovision takes effect nothwithstanding any provision of the Federal Rules of Criminal Procedure
to the contrary.

The provision does contain a rather unusual "sunset" mechanism. The section providesthat the Judicial Conference may promulgate and issue rules, or amend existing rules, to
"effectuate the policy addressed by this section." Upon the implementation of such rules, thisclosed circuit televising provision shall cease to be effective.

In its original form, this provision would have prohibited the use of appropriated funds tocarry out the purposes of this section, instead requiring the AO to accept private donations tocover the costs of the closed circuit televising. The final version provides the AO "may" acceptdonations to cover the cost. The original provision would also have required the Judicial
Conference to study "the policy addressed by this section" and issue rules thereon. The Confereesmodified the provision in response to suggestions made on behalf of the Judicial Conference.

§ 401. Alien Terrorist Removal. This provision creates an alien terrorist removal court.It would be composed of five sitting United States district judges, designated by the Chief Justiceof the United States, and it would be modeled upon the special court created by the Foreign
Intelligence Surveillance Act. Use of the court would be available to the DOJ when DOJ cancertify that the alien is a terrorist and that removal of the alien under Title II of the Immigration
and Nationality Act would "pose a risk to the national security of the United States." Under theprocedures for this court, the judge could review certain classified information in chambers. The

2



DOJ would have to prepare an unclassified summary of the evidence sufficient, to the satisfactionof the court, to enable the alien to prepare a defense. Ultimately, the judge would determinewhether the DOJ has proven, by a preponderance of the evidence, that the alien is a terrorist andshould be removed. The alien, or the Attorney General, would be given the right to appeal thecourt's decision to the United States Court of Appeals for the District of Columbia and to petitionthe Supreme Court for a writ of certiorari.

§ 441. Criminal Alien Removal. This section contains provisions related to thedeportation of criminal aliens that were passed by the Senate in 1993, but not included in any billsenacted into law. Under current law, aliens who commit aggravated felonies can be deported.this provision would expand the definition of an aggravated felony to include transporting peoplefor prostitution, serious bribery, counterfeiting or forgery, serious trafficking in stolen vehicles,trafficking in counterfeit immigration documents, and obstruction ofjustice, perjury or bribing awitness. The provision also streamlines deportation of criminal aliens after they serve theirsentences.

§ 818 Authorization for Appropriations for the Federal Judiciary. Under this provision,there would be authorized for appropriation for the judiciary $41 million from the "Crime TrustFund," over four years (FY 1997 - 2000), to help meet the increased demands for judicial branchactivities, including supervised release, and pretrial and probation services, resulting fromenactment of this bill. This matches an authorization for appropriation of $41 million to the DOJfor the hiring of additional Assistant United States Attorneys and for increased security atcourthouses and other federal facilities.

This authorization for appropriation is an improvement over the authorization originallycontained in the Senate version of the bill (no such authorizations were provided under the Houseversion). The Senate version provided only $20 million over five years to the AO (the DOJreceived $100 million to hire AUSAs and for increased security measures under that version).The Conferees modified this provision in response to suggestions made on behalf of the JudicialConference.

§ 903. Representation Fees in Criminal Cases (the "Bryant Amendment"). This provision,sponsored by Representative Ed Bryant (R-TN), would affect representation fees in capital cases,either trials or appeals, in criminal cases in several respects. First, it would amend 18 U.S.C. §3006A to require that information specifying the amounts paid, on behalf of indigent defendants,to defense counsel and for expert and investigative services, be made available to the public. Thisdisclosure provision is likely to have minimal effect upon the federal judiciary, as it has been heldthat there is a first amendment right to obtain information on Criminal Justice Act ("CJA")expenditures, provided that premature release would not prejudice potential jurors or otherwiseimpair a defendant's right to a fair trial. Additionally, guidelines promulgated by the JudicialConference encourage the disclosure of CJA information (so long as certain constitutional,privacy and privilege issues are given due consideration).

3



Second, this provision amends Section 4 08 (q)(10) of the Controlled Substances Act (21U.S.C. § 8 4 8 (q)(10)) to set the compensation for court-appointed attorneys in capital cases at arate of not more than $125 per hour for in-court and out-of-court time. Previously, no rate ofcompensation was set by statute in such cases. This provision contains a "CPI escalator" thatwould authorize the Judicial Conference to increase the rate of compensation in the future undercertain, specified mechanisms.

Finally, the provision amends Section 4 0 8(q)(10) to place a $7,500 "cap" on fees andexpenses paid for investigative and expert services in capital cases. Previously, no expense "cap"was set by statute in such cases. The section provides for a "waiver" mechanism modeled after asimilar provision in the CJA, whereby such expenses can exceed the $7,500 amount if the excesspayment is certified by the court (or the United States Magistrate Judge) as necessary to providefair compensation for services of an unusual character or duration and the amount of the excesspayment is approved by the chiefjudge of the circuit.

As originally introduced, this measure did not contain a "CPI escalator" for court-appointed attorney compensation, it capped investigative and expert services in capital cases at$1,000, and provided no waiver mechanism for the court to allow payment above $1,000. TheConferees modified the provision in response to suggestions made on behalf of the JudicialConference.
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ALICEMARIE H. STOTE 
CHAIRS OF ADVISORY COMMITTEEScAI 

JAMES KI LOOA
PETER 0. MCCABE 

AFPELLAr RULES

PAUL MANNED
April 18, 1996 BANKRuPTCY RULES

PATRICK E. HIOGINBOM
CIVIL RULED

D. LOWELL JENSEN
CR! MINAJ RULESTo: The Evidence Committee RIMINAL RRALPHK- VA WNTER, JR.Hon. Jerry E. Smith Hon. Fern M. Smith EVIDENCENULESHon. Milton I. Shadur Hon. James T. TurnerHon. Ann K. Covington Dean James K. RobinsonProf. Kenneth S. Broun Gregory P. Joseph, Esq.Frederic P. Kay, Esq. John M. Kobayashi, Esq.Mary F. Harkenridor, Esq.

cc: Hon. David S. Doty Hon. David D. Dowd, Jr.Hon. C. Arlen Beam Prof. Margaret A. BergerPeter 0. Mccabe Hon. Alicemarie H. StotlerProf. Daniel Coquillette Roger A. Pauley, Esg.John Rabiej

From: Ralph X. Winter, Chair

Jim Turner has been kind enough to send me a copy of a subsequent
letter from Bill Wilson regarding Rule 103. I don't believe I ever
received it, but it should be included with the materials sent
earlier.
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UNITED STATES DISTRICT COURT
EtERN marmoT Off ARKANSAS

SOO W. CAPITOL. ROOM 146
LITTLL MOCK, ARKANNAK 7aaoi

DI66 WILON (°301) a4ug-uE
alas FAX 4s6 I 1 *14. 8 I

JAN 1 6 199.
January 11, 1996 J;AN s O1

'PRF TURWFF

Re: Proposed Changes to FRE 103(e)

The Honorable James T? Tumor
United States Court of Federal Clalms
717 Madison Placo, N.W.
Washington, D.C. 20005

Dear Jim-

Many thanks for sending me a copy of your January 2, 1996 letter to Judge Winter.

What I would like to do is withdraw what I have said on the subject and adopt your
letter, across the board,

What I believe, and attempted to state in a rough-hewn manner, you have written in
a most scholarly, clea way.

Wm. R. Wilson, Jr.

cc: The Honorable Ralph K. Winter, Jr.
Mr. Alan W. Perry
Professor Margaret A. Berger
Professor Stephen A. Saltzburg
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ALICEMARIE K TOTLR CHAIRS OF AWAORY COMMITTE
CHAIR JAMES K. LOOM

PETER S. 10CASE APPELLATE RULER
oCRhTAW, PAUL MANNES

BANKRUdo RULES

PATRICK E. HIGINBOTHAM
CIVI. RUULE

April 15, 1996 D. LOWELLJENSEN
CHINAL RUME5

RALPH K. WINTER, JR.
EVIDENCE RULEE

To: The Evidence Committee
Hon. Jerry E. Smith Hon. Fern M. Smith
Hon. Milton I. Shadur Hon. James T. Turner
Hon. Ann K. Covington Dean James K. Robinson
Prof. Kenneth S. Broun Gregory P. Joseph, Esq.
Frederic F. Kay, Esq. John M. Kobayashi, Esq.
Mary F. Harkenrider, Esq.

Oct Hon. David S. Doty Hon. David D. Dowd, Jr.
Hon. C. Arlen Beam Prof. Margaret A. Berger
Peter 0. McCabe Hon. Alicemarie H. Stotler
Prof. Daniel Coquillette Roger A. Pauley, Esq.
John Rabiei

From: Ralph K. Winter, Chair

Earlier, I undertook to initiate a correspondence with certain

members of this Committee, the Reporter, and two members of the

Standing Committee, concerning the proposed amendment to Rule 103.

I am faxing to you the results of that undertaking.

See you in Washington.



To: Hon. James Turner
Hon. William R. Wilson, Jr.
Alan W. Perry, Esquire
Professor Margaret Berger
Professor Stephen Saltzburg

From: Ralph K. Winter

Re: Proposed Amendment to Evidence Rule 103

We saem to be the persons most concerned about the proposed

amendment to Rule 103. Because the Evidence Committee has been

noticeably unable to provoke public comment on its work and this

is a topic that would benefit from discussion, I want to suggest

that the six of us exchange memoranda setting out our views on

the proposed amendment and, if appropriate, a substitute. When

our dialogue is completed, I will have the memoranda circulated

among the various members and regular attendees of the Evidence

Committee.

Let me start by setting out what I believe to be the

thinking of the Committee majority. (Experience strongly

suggests that Jim Turner will ably represent the minority.)

Margaret informed the Committee that there is presently a

conflict among the circuits as to whether a pre-trial ruling by

a district court denying an objection to, or proffer of,

evidence must be renewed at trial in order to preserve the issue

for appeal. The Committee believed that a default rule was in

order to eliminate the uncertainty that might trap some unwary

counsel. It chose an a default rule a requirement that a denied

objection or proffer "must be timely renewed at trial unless the
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court states on the record, or the context clearly demonstrates,

that a ruling on the objection or proffer in final."

The Committee was attempting to distinguish between pre-

trial rulings that would not be affected by events at trial and

those that might. For example, a court might hold in a pre-

trial ruling that contract language unambiguously favored the

plaintiff and that extrinsic evidence was inadmissible. If the

case then proceeded to trial on the issue of damages, the

proffer of extrinsic evidence need not be renewed under the

Committee rule.

However, many pre-trial rulings on evidence might be

affected by the state of the record at trial. For example,

evidence regarding the credibility of a witness depends on the

witness's testimony. Many relevance rulings and the balancing

of probative value and unfair prejudice also turn on the record

at trial.

Pre-trial rulings are thus often made on the basis of

expectations as to what the evidence at trial will be. Where

those expectations are inaccurate, even in ostensibly minor

ways, the calculus of decision may be altered, and the Committee

believed that in such cases the loser of the pre-trial ruling

ought to bear the burden of raising the matter at trial.

Particularly where there have been lengthy pre-trial

proceedings, the district judge may well not recollect the

precise nature of the ruling or recognize the altered

2
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circumstances that might affect the decision. If so, a pre-

trial ruling would not be reconsidered mug apontA.

The Committee's discussion expressly drew upon ciae A,

United States, 469 U.S. 38 (1984), where the Supreme Court

unanimously held that a pre-trial ruling denying a motion to

exclude a prior conviction under Rule 609 was not preserved for

appeal because the defendant was not called as a witness. The

theory of that case is that the pre-trial ruling was not final

because it was subject to modification based on the evidence at

trial.

However, I am very concerned by the view expressed at the

Standing Committee meeting by Bill Wilson and Alan Perry that

the default rule adopted by the Committee is a trap because many

lawyers will not anticipate that the objection need be renewed.

Bill and Alan are wise in the ways of trial courts and lawyers,

and, if they are right, then the Committee has achieved the

opposite of what it intended.

However, the opposite default rule -- an objection or

proffer "need not be renewed at trial unless the court states on

the record, or the context clearly demonstrates, that a ruling

on the objection or proffer is not final, is not without

problems. Does it overrule LcAe? If so, do we want to? Is

non-finality as easily determinable from "the context" as

finality?

Moreover, we all agree -- I hope -- that a proper proffer

3
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or objection must be made in the district court to preserve the

issue for appeal. The opposite default rule will lead to

appellate squabbles as to whether the evidence at trial was what

was expected at the time of the pro-trial ruling. These will

not be easily resolved. Reconstructing what the parties and the

court anticipated at the time of the pre-trial ruling is a

daunting task in many cases. This is also a trap for the

unwary. A lawyer who thinks that no renewed proffer or

objection need be made based on the opposite default rule and

gets nailed by an appellate ruling that the court was not

sufficiently aware of the likely state of the record at the time

of the pre-trial ruling will feel well and truly bushwhacked.

There may also be a sandbagging problem with the opposite

default rule. Lawyers who think a trial is going badly may well

not renew an objection or proffer that might be granted in order

to got error in the record.

Anyway, although I am very concerned by Bill and Alan's

apprehensions about the Committee'. proposals, I continue to

feel on balance that it is the safer course.

August 30, 1995

4



UNITED STATES DISTRICT COURT
ZANTLRN DISTRICT OF ARKANSAS

0oo W. CAPITOLs ROOM 149 E"I1V
LITTLE ROCK, ARKANSAS 72201 SE Pro '2 9

MILL WILSON (501) 324 -063 r b 7 B y

FttD¢E .rAX (sot) 324-63 JUDGE WINTER

U.S. COURT OF APPEAP c

September 25, 1995

Re: FRE 103

The Honorable Ralph K. Winter, Jr.
Audubon Court Building
55 Whitney Avenue
New Haven, CT 06511

Dear Judge Winter:

Thank you very much for your memo of August 30, 1995.

After reading your thoughtful memo, and reflecting on it, I think

I may feel a change of mind coming on. Before, however, accepting
salvation and redemption, I want, to hear from Alan. Perhaps a

booster shot from him will causer me to be "steady aspshe goes."

Let us take an example which arises often. The defendant in a job
discriminatilon 'case wantS to put the EEOC findings into evidence.

The plaintiff files a motion in limine. At a pre-trial hearing the
Court rules the EEOC letter admisBible. Unless we do something,

many, if not most, practitioners would never think to object again

when this document is offered at trial. Often the exhibits will be
considered the morning of trial, before the jury is selected.
Obviously, under the current proposal -- and under current law --
plaintiffIs lawyer should ask that her objection be noted (I always
loved to say "please note my objection, and save my exception" even

though exceptions were long ago declared unnecessary -- saving my
exception made me feel betters.

This may not be a good example since the appellate court is apt to
uphold the trial court whichever may be ruling on this issue, and
irregardless of what kind of objection was made and re-made.

Although I am leaning toward your thinking, isn't there something
we could do to help avoid a default when, in fairness, there ought
not to be one? I'm having a hard time thinking of language which
would help without gutting the proposal... op

I always tell the lawyers after a pre-trial ruling that, to the
extent that I have the authority to do so,' I hold that their
objection is reserved and preserved; but, to be safe on appeal,
they probably should approach the bench and object again when the



Judge Winter
September 25, 1995 Page Two

evidence is offered. Then, if I think of it, I'll call the lawyers
to the bench a time or two and invite them to "do the necessary" as
they see fit to tighten up their record. Z do not, like defaults
generally, and I really don't like them when there is really
nothing but an inadvertent failure to renew a point already made.
There may be some sandbagging, but better this, than a party losing
an important point for appeal because her lawyer, in the heat of
battle, forgot to say, "Your Honor, I object again to the pre-trial
ruling which admits Exhibit A."

Furthermore, I dislike the spirit, if not the letter, of the
holding in Luce v. United States, 469 U.S. 38 (1984). While that
case was pending before the Supreme Court, I represented a white
collar defendant who wanted to testify, but the district court
ruled that, if he did, he could be cross-examined about a civil
judgment in an unrelated case (ruling that the civil judgment was
tantamount to a criminal conviction). As far as I know this ruling
stands alone in common law jurisprudence; but, even though I stated
on the record that my client would testify (and gave considerable
details of his expected testimony), the Eighth Circuit held we did
preserve our record because my client didn't testify (so he could
have been eviscerated by cross examination about an inadmissible
civil judgment), Please put this little fulmination under "not
letting gon because it is not exactly on our point.

Let me say once more that I may be coming around to your way of
thinking (I think); but isn't there something we could do to help
the party where error really ought, in fairness, be preserved by a
clear pre-trial ruling even though her counsel forgot to object at
trial. Could it be drafted it so as to suggest that the circuit
courts should be less cold-blooded than they tend to be on lawyer
error -- in this narrow instance (i.e., where an adverse pre-trial
ruling had been made).

I am aware that in the general order of things we want finality in
trials. But, on the other hand, I have too often seen appellate
courts affirm on a true narrow technicality, when a reasonably good
record was made in the trial court; and when justice called for a
reversal.

Obviously I need help from you and the carbon copy addressees who
are better craftsmen and draftsmen than I.

Cordially,

WIm. R.r.
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cc! The Honorable James Turner
Mr. Alan W. Perry
professor Margaret Berger
Professor Stephen Saltzburg
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The Honorable Ralph R. Wintsr, 3r.
United States Circuit Judge
Audubon Court Building
55 Whitney Avenue, 6th rloor
New Haven, CT 06510

Rea: r _ _ _ 3

Dear Ralpht

Thank you for the opportunity to debate in writing the merits

of the proposed change to Rule 103 (e) well in advance of our

decisive vote. We share the feeling that any resolution of the

dabatQ has significant long-range ramifications for the benah, the

bar and the litigating public, especially pro so litigants.

All are agrsed that certainty concerning finality vel non is

needed (given the contlioting appellate opinions) and that the end

of Rule 103 in the right place to declare the policy. The

disagpreeaent among committee members and other interested persons

is over thu policy to be adopted. The committee draft etates a

policy of presumed non-finality of pretrial evidentiary rulings.

one way to frame. the issue is whether pretrial evidence

rulings should be treated differently from every other kind of

pretrial ruling. An on-the-record ruling on a motion to dismiss,
for aumary judgment, on a discovery matter, striking a pleading,
etc. is final for appeal purposes.. The committ&* proposal would
create an exception to this natural and orderly way of doing
business and require the losing party (on the pretrial evidentiary

I Throughout this letter, referenc*5 to motions are intended to
mean pretrial motions unless otherwise indicated. Rulings on
such motions should be understood to be on the record after due
notice and opportunity for argument. I presum. that both sides

of the controversy over proposed Rule 103(e) posit a pretrial
evidentiary ruling which would be final for purpouss of appeal if
it dealt with a non-evidentiary matter.
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The Honorable Ralph K. Winter, Jr.
January 2, 1996
Page TWO

ruling)2 to keep this anomaly in mind and raise &gain at trial a

matter which had bast addressed and ruled upon, prasumably after

due consideration. I urge uniformity.

The committee proposal would be unfairly wasteful of the

parties' resources. Suppose a party made a proffer of evidence and

lost. 83ppose that his reason for making a pretrial proffer was

that Prasentation of the evidence would require ten witnesses and

volummJous docunentation. 'urthar suppose that at trial he renewed
his motion (as the draft would require) and won. Should he, in
anticipation of the pcwsibility of a different and favorable
ruling, have all of the evidence available for presentation at

trial. If he asumed that the ruling would be the sam (after all,

the requirement in 95% of the situations would be merely a

formality to preserva appeal rights) and thus appeared at trial
without having gone to the significant expense of assembling the
evidence, should the trial, in fairness, be delayed and disrupted
while the party gathers the evidence he reasonably thought had been
excluded. The unfairn5ss of the comittee proposal works both ways

(it at least has that virtue). The original winning r&gpondent
would reasonably assume that he had no occasion to bring to trial
evidence to rebut the evidence which had been ruled inadmissible.
Under the committee draft, would prudence (and avoidance of

malpractice) require that the respondent's lawyer have the rebuttal

evidence ready anyway? Resources of the litigants could be put to

better use.

When lawyers and pro so litigants prepare their cases for

trial, should they be put to the trouble of preparing for the

unlikely event of a reversal with respect to a matter for which

they already have a favorable ruling. What of the witnesses who

may be subpoenaed for trial or whose dapositions might be taken

merely because the cautious lawyer (whether having won or lost on

the motion) feels the need to bk pva pazd for a diffsrest ruling at
trial. Query whather this is cons.itent with the "just, speedy,
and inexpensive determination of every action."

Further, the comumittee proposal wouid unnecessarily consume
the time and energy of other partioipants in a trial. Presumably,
the committee draft is not suggesting frivolous motions or -mre

2 Throughout this letter, the terms "winning party" and "losing
party" are used with respect to the pretrial evidentiary ruling
rather than with respect to the ultimate trial disposition.
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The, Honorable Ralph X. Winter, Jr.
'January 2, 1996
Pago Three

formalities; presumablY the committee expScts the trial judge to
conscientio uly reconsider the matter he has already ruled upon.
What of the juries whose time And the public's money is whiled away
while matters, dealt with pretrial largely to expodite trials and
save juror and witness time, are reconsidered.

What is tho policy vindicated by the uncertainty and potential
expcnse and disruption the committee draft would cause. The one I
hear expressed is convenilren of appellate judges. Important an
this is, far fewer than 50% of u4dgentz are appealed in the
federal gystem, yet the committee draft would require otherwise
unnecessary action ln potentially every came. In any event,
appellate litigants have a duty to include in the appendix all
portions of the record relevant to a ground of appeal. See Rule
30(a) a (b), Fed. R. App. P. It is the litigant's duty to marshal
all his arguments on a given matter, together with record
citations, at the appropriate juncture.

What about the pro so litigant on the losing side of a motion
who mistakenly assumes that the ruling of a federal trial judge in
worthy of respect. He will simply lose his right to appeal the
potentially prejudicial pretrial ruling merely because he failed to
renew a motion already fully considered and ruled upon. Yet his
disagreement with the ruling, as with every other adverse ruling
before and during trial, should, in fairness, be presumed.

As a tatter of policy in litigation, "maqic" word. should be
avoided. They breed interpretive litigation and typically result
in unfairness to the uninitiated who nonetheless have a right to
access the public courts. Even worse is having finality vel non of
a pretrial ruling determined on appeal by whether the "context
clearly demonstrates" that the ruling wan final.

A pretrial ruling which addresses both an evidentiary matter
and a non-evidentiary one (e.g., striking a portion of a pleading)
would be final to the extent it dealt with the non-evidentiary
matter but not final with respect to the evidentiary portion. This
is not desirabli cmourt rules should dispel confusion, not create
it.

As A policy matter, it is a mistake to encourage, indeed
require, parties not to accept an final a ruling by a trial judge.
We should be encouraging exactly the opposite. The committee draft
would create a olimats in which pretrial evidentiary rulings would
not be taXen an seriously as other rulings.
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January 2, 1996
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In rebuttal to points in your letter favoring the committee
proposal, I of fer two general coomentai

1. The points aseerted may be summarized as concern that

pretrial rulings on evidence might be affected by testimony and

exhibits at trial, particularly if the rulings pertain to

credibility of witnesses, relevaance, probative value or prsjudice.

To these concerns I have two reactions:

a. In the r*al-world litigation context, I suspect that

most parties are nOt going to waste time making, and most

trial judges are not going to waste time addressing,
evidentiary motions In 1 1zins which will plainly require a

trial context before they can be satimfactorily resolved.
(Cummary judgment motions furnish a non-evidontlary example
involving similar resOurCe conoerns.)

b. When such a motion is made and addressed, the trial

judge will ordinarily make it plain that the pretrial "ruling"

is without prejudice or merely preliminary for the very reason
that a fair and proper d54i ion will require a trial context.

2. Concerning Luce v. UnIted Stitta, 469 U.S. 38 (1984), I do

not consider the case relevant to our present debate. In my view,

the holding is one pertaining, not to f inality of a pretrial
evidentiary ruling, but to standzinq of a non-testifying criminal

defendant to ground an appeal on an adverse (and deficient) Rule

609(a) (1) ruling. The Supreme Court's holding would have been the

*ame on the standing issue if the Rule 609(a) ruling had been made

at trial.

In summary, the committee draft should be rejected for two

reasons:

1. it encourages parties not to moc*pt as final a trial

court's rulings in one category (but only one) of matter. This is

an anomaly and bad policy.

2. it is unfair both because of the expenditure of resources
it will encourage in anticipation of a contrary ruling at trial and

because it is a traP for the unwary,

I urge abandonment of the committee's current draft and
substitution of the following:
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The Honorable Ralph K. winter, Jr.
January 2, 1996
,Page FriV

(-) Pretrial rulingS.-- A pretrial ruling upon an

objection to or proffer of svidence, made on the record

and after opportunity for argument, 1hall be final to the

same exteket as if Made at trial. N~othing in this

paragraph shall preclude IL party from seeking

reconsideration of a pretrial evidence ruling on the

basis of changed circumstances.

In any event, any version of Rule 103(e) that ws adopt should

have its own paragraph title to preserve consistency with 103(a)

through (d). I suggest upretrial rulings.--n.

Again, thank you for this opportunity. I look forward to our

next teeting.

Very tr y yours,

Jam. T. Turner

ccz The Honorable- William R. Wilson, Z.
Alan W. Perry, Esquire
Professor Mlargaret A. Barger
Professor Stephen A. Saltzburg

VIA FACSIHMLi ONLY
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UNITI0 STAT98 DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS

NILTON t. *NAOUR GKICAGO, L.LINOIO 6004
SENioR JU9GS

January 9, 1996

Honorable Ralph X. Winter, Ur.
United States Circuit Judge
Audubon Court Building
55 Whitney Avenue, 6th Floor
New faven CT 06510

Re: Proposed change to ?RE 03 (e)

near Ralph:

Jim Turner was good enough to fax me a copy of his January 2
letter to you about Rule 103(e). Although Jim has framed his
objections in material part in terms of the pro se litigent (who
would almost certainly be uninformed an to the need to renew his
or her pretrial objections at trial), I feel very strongly that
the objections apply with real force to the represented party as
well.

We do regularly indulge the presumption that lawyers are
fully informed about everything that the law requires (a
necessary presumption if we are to preserve an objective rather
than a subjective approaph to legal problems). But whenever we
deal with a default rule--on. that applies in the absence of the
partiaa' action or of the parties' agreement--it seems to " that
we ought to adopt one that in as Close a. possible to people'.
normal akpactations. If not, we will by definition maximize
rather than minimize the prompeot that unwary or uninformed
persons will find themselves trapped by an unexpected result.
And because any rule that we might adopt will work for the
gnformed person, who will simply adhere to it (that seems to me

to be the legal equivalent of the Coase Theorem), I believe that
a reasonable degree of solicitude for the unwary or uninforued is
* legitimate consideration for a committee such as ours.

Having said that, lot me elaborate a bit on the merits. In
my experience, motion. on evidentiary matters are rarely
submitted for a decision in limine unless their disposition is
likely to have a real impact on the movant's planning or strategy
for trial. When I hold my pretrial conference with counsel in
any case to discugs their proposed draft of the final pretrial
order ("FPT0")--a detailed document that follows the completion
of discovery and establishes the game plan for trial (see the
enclosed photocopy of the instructions for the FPTO in our
District court, to the drafting of which I must plead guilty)--I
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Honorable Ralph K. Winter, Jr.
January 9, 1996
Page Two

always remind the lawyers that their objections to exhibits (all
of which must be identified in the FPTOI else they are waived')
will be addreused in the course of trial, at a time when they may
be judged in context, unlazz the objections are made the subject
of a notion in limin. As YOU might expect, the only iSsues that
are than raihed before trlal are those whose resolution will have
a material effect on the calling of witnesses, the preparation of
witnesses' testimony, the scope of cross-examination of other
witnesses, the trial sequence, or like matters.

When I then do get the parties' submissions and rule on
their motions in limine--whether orally or in writing--everyone's
aQg;Ia expectation is that the matter is resolved. Requiring a
renewal of such motions at trial is precis*ly the reverse of
those normal expectations, and is hence a potential source of
mischief. And Ifm not at all comfortable with the proposed
rule's imposition of a saving provision that applies if the court
states the finality of its ruling on the record (sometimes judges
are forgetful too) or with the proposed rxle's amorphous
reference to what "the context clearly demonstrates." Again
whatever form of rule that we choose to adopt will do the job for
the fully cognizant practitioner. But if we are to establish a
default rule, as we certainly ought to ao to eliminate the
uncertainty and lack of uniformity in the decided casee, I concur
in Jaim's views.

Best personal regards.

Milton I. Shadur
MXS:wb

Indeed, this provides a good example of the point I made
earlier about the unreality of assuming a universal degree of
familiarity with all operative rules or requirements. Even though
the instructions for our FPTO form specifically may that non-
objected-to exhibits are received in evidence, there are a lot of
lawyers who come to the pretrial conference having submitted a
proposed FPTO, yet Are unaware of the need to "speak now or forever
hold your peace" as to any objections to admissibility.
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVSION

Plaintift', )

v. ) Civil Action No,
)

Defendant. ) Judp [Inr name ofassisud judgel

FINAL PRETRIAL ORDER

ThU mwer haviag come before the cour at a pretrial conrsnce held pursuant to Pod.
R. Civ. P. ("Ruls") 16,and (insen namt, Addrw and tq4xwme numbvJ having appeared as couvol

for plaintiff(s) =d [Eiw names addna and tk1epkonte nsmer haiing appeared u counl for

defendant(s), the following actions were takon:

(1) This is an action for [insrt tstar of action, ag., brach ofentrstj pmon4 injury] and the

jurisdiction of the court is invoked under [insen.ciraion ofstatut) on whicbjurisddikon bos4

Jurisdiction is (not) disputed.'

(2) The following stipulations and statements were submitted and are at* hed to and Made

'Signp forms in used throughout tbk clsumen. Plural forms shbod be used Anr t& Where a
third'pvry deindat its joined p ft t* Rulf 14(o. the Or°er wy be muitbly m o such cas, the
C&Ption Md the sutatwit of paneS Wd cOUncl shall kb modiAd to rd sh toIAMr.

2 In &versty ces or other csu requirin juris& aount in controverty, the Order sell eontain sisher
a sdpulasion tha; 550,QQO it involved or a brief wrien gmant eig evidrna. rsuporting the claim tit such sum
could reoniably bc awarded.

rndAg Onkr KazUhmg Avirid Procedwv Pae I)
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a pan of this Ordenu

(a) a comprehensve stipulation or statement of a11 uncontemed facti, which will

become a pan of the evidentilry record in the cm (and which4 in jury trials, may be read

to the jury by the court or any pay);'

(b) sat agreed steem ent or stamenn by each party of the contesd issues of fact and

law and a stAtemert or statements of contested iues of fact at law not agreea to;

(c) exct for rebuttal oedibits, schedules in e form eet out in the attached Schedule

(e) os-

(i) all e.xhibiu (all exhlits shall be marked for idntificstion before tri4,

in;uding documents, rmw ari, c&azt and other items expected to be offered in

evidence in

(2) my demonstrative evidence ad xpiernat to be offered during trial-'

itf it doen not appear %ha the cme will be rewhed for trial in the ikamt~sc future or if eccive etleunt
diwussions in in Pro um, the cous may defer uteuisksd () requirmenu til shaortly before th trial stc See
iutmr ), 0j), (), ar a)d On motion of sny party or on the court' ow motilon, any requirewts of ti Order
(Includilng one or more of e uteriskd requirueteu) may be Waived entirely,

4 Counsl for plaintiff has the resposibiliry to prepare th itl draft of apoposed itipulalon desling with
allepions in the complain. Counel for my counter., Irws or thizarty aoplsinaz hu %he ameupouiblil
so prepap a sdpulation ulug with llqatlozss La thba pany's complaInts. If the admisuiWty of any uncontasted
faet is c6alenged. the pity Jactig end the pouns for objection must be staraL

'Itenu not listed will not be admitud wt pod caue Is ihhow. Cumuladte documents, puticularly *ays
and ph*@.os, shill be omitted. Duplicate exhitblts s6al not be scheduled by diffamt partles, but may be offed u
joint exhibits. All puries hl stipulate to the auteticity of ahibita wheever psibl, ulad thi Order shalt
idenify my ahiblt who;s authenicisy, ha bean stipulated o am spe&c ressons for the pay's faure 0 to
sipulate. As th aumcbed Sebrdule rm !;s;, non(obiacted-to exhibits are recelved in SA& e by opt=ao
of this Order, without oay need for "tr foundation testimony. Copes of xhibi shall be made asllsble to
opoing C Wsel d a bench book of ezhAits shall be prlred and delivered to the court at the str of the As
unlcs exced by the court. If the ti is * jury triad ascouz dedi to er aye bits To the members of die
jury, sufficient copies of such xibiks umuss be msa avalble so as to provide each juror with a copy, or
aIternat.valy, enluarcd photographic copie or prolectod copies should be used.

(Swdin On.r PaupJ ng'r bme Pu n)
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(d) a list or 11t of nams and address. of the potential witnesse to be called by each

par&y, with a tatement of any objections to WUn or to the qualifications of, any wi

identified on the lisq,'

(e) stipulations or stements &euing forth the qualifiuTions of each expert witness in

sudc form that the stament can be red to the jury at th time the expert witess takes

the stWan

(f) t list of all depositions, or portions thereof, to be read into evidence and sttements

of any objections thereto;1

(g) &A itemzed 1tSteUM nt of special darageSi'

(h) waivers of any claims or dfase thAt hav been abandoned by any Pastr,

(i)* for a jury trial, each paty shall provide the follow!V

'Each pIrry shill kca which whss l bme Wcalle in the absence of reasonable notice to opposing counsel
to the contray, and whkh mi be calleI a ponibaity only. Any imcsv not ls6td il be precludod from
mnafyi!g abent pood ctuae showN. ee thu each paty resrve zight to al such rsbuta wimenes (who re
bot Pzftkdly izibtltibi) u MY b4 AMMLY, Wii'thm prior hblidb iO t OPP Ig pady.

' °rdy one expert witatis on each subjea for each porty will be permited to tootify absent pod cRUM shown.
If more thin one expert Witness is lied, the subjct matter of each export's estimony shal be pedcied.

I If any pity objea to the u~mniubM of any portin, both the name of t6 paty objecting and the Vaunds
shll W stated. Additionly, the patis sboll 6 prnp d to present to the cout, it such time as dircted to do so,
a copy of all rilevaot portion of th a tranipt to uilt the couw in rmling in on the obfectionL
AlU irrulwsnt Lad redundant muat Ml' fudi el colloquy bcten couve shell be ainicated we the depastion
u read t trid. If a video depoulto is proposed to be used, oppoouig counsel mun be so a .s adEatly befM
VriWl to puenit May objectlona to be mad. wd rsled on br the courw, to alow objection.ble mnwwiel co be edited out
of the Clm before trial.

'I tie case bivalv. parsonal injuries or "loymnxt discrminstion, a special Pruetl Matuor-aldial forM
vilable from The court's mizute clerk or srtary shall aso 6e 6flel with thIs Order.

(5ning Order &Asiis hrAwoa h da Yr. Pap 1r)
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(1) trial briefs eacpt a oherwise ordered by the court;1

(ii) one set of marked proposed jury instructions, verdict forms and special

interrogatories, if ay-" ad

(iii) a list of the questions t p y request. the court to ak prospective purors

in accordance with Fd.R.CivP. 47(a);

)" for a non-jury trial, each prtys1ll provide proposed Finings f Fla md

Conujians auorLsow in duplicate (see guidelines availabl from the court's minute clerk or

(Nobu.: Thm ee/A astsiskl 1 u #VLaim in Foataa J) No party's trial braf shall exceed 15 pg wirtout
prior tpprovl of the court. TIal brkif ue inded to prd full and coal$te disciemure of thu partus' respective
theories of the cee. Acrordizly, ch tbai brId duaH 4w6& suen u of-

(a) the nvurv of %he cn,
the ccoeste) am the many axpcto the evidence vill eeblish
the Pary. putheory of 11algy or Zrdefese uaal on those hets and the UACOted fct ,
t )he pUry': thory of damago or other raef in th enet liability s established, and

e)the partys theory of any aiup4ated moioe for dired vefdicL
The brief AA also include citations of zuthoritles La Jutport of eAh theory stated in tht bid. Any theory of
lability or defense that is not e~ in a pwy's tal brief will be deewed wavd.

"Alneed l rions shA be pronted by the paties wheever pouible. Wheth4r agreed or unred, smh
marked copy of a iustuction shall inLdicat the proponent and supporting authority aed sW be numbered. All
objections to tenired instructiom &Wl be ia writi s nd inlude citatod Of authoritisa. F21iwU to objeC May

constitute a waiver of Lay objection.
In divwsity and other cam where Uliinos law peovides 4w Mm of 4deslon1 s of Macik Ptern

InstrutonsU (7 I a z1 als ofsubsof ive lis riquired. As to ag othrwiue, ui sto di hsucs of
substantive law where 11hlnois hw does not conuol, the following piner jury inautlo sehafi be used in the
order listed, e.g., a instruction from (c) shell be used oly if no nt riatlructioa ezinet In (a) or 0:

( the pasn jury instruction adopted by thk Cwou mancluded with the matariels appended to
the $hmdiq OVde
(O) tke Sweml Cireult Pamn jursuuioas (Curretty theoz Otly c h irusiono are Pederl
Crimial lury Inslucdows have t uii applicability to Cl euu.); or,
(c) any parrem jury ;astrwionr publiskhed Z ba ccouw. (Cure siould ke takeu tom ' certain
UbetAdlVe iZStUCtioN on federal questions conform to Seveh Circuit cm law)

At the time of tl. an unae oriial se- of Instructions and any special aterroptori. (on I 1/2' z
ll" sheet) shall b izbited to th cOm to bseat tO hju ro=after Wi rdtothe jury. Supplemettal
requts for itructot durig ihe course of the uil or at the codusion of the evidenoce wil be grnted solely s
to thost malns tta cannot be reasonably inticipaed at the time of premantation of the initial w of insrctions.

(Sunding Ordnr EhiAb-invW Piocndvw: Pap I1)
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secretary);"

(k) i mammnt summarizing the history and ststus of settlement negotiations,

indicating whether frther nqotlations are ongoing and likely to be productive;

(1) i scment that esah prty his completed discovery, including the depositions of

exeper witnewses (unless the court has previously ordired otherwise). Absent good cause

shown, no further discovery shal be permirted,4 Wl

(m) subject to f1l compliance with all the procedural requirements of local General

Rule 12 X, all motions in liminr should be filed on or before the time for the filng of this

Order. Any briefs in support of aid responses to such motions halul 6e.-filcd purrat to

briefing sedul, set by the court.

(3) Tri of this wase is expected to take (inserr dk number qfdays trial peated to ake days.
It will 6e listed on the trial clendar, to be tried when reached.

(4) [fndicate the We of trial by placin an X in the qpropriate box]

Jury 0 Non4uq 0
(5) The pariia recommend that [dndiaze the number afjuror recmmenda4 jurors be
selected ox the commencement of the trial.

u Ths shlI be *"Fara otand in sepmtuly nubed p h,. Phidp of *at should Contain z dailed
hotiag of the releviot m c m pary iwam to prom. They shold not b in formal lange but shou
be int siap wrranve form. Conclusions of Law should contain ce stiumesu of the meaning or intent of the

leo theorinte forth by counsel

U If this is a cae n i'hic& (conury to the aormal rsquimuia.. d1WV*q hu "t be complete& thi Ordr
sbh Auto what: discovery remawc to be completed by ach paty.

'Ped.RCiv.P. 41 pejcifiss thet a civil jury *hl consist of not fewer than six nor more ihan twelve auron.

(Srdrin onaBim*hini gPeraio Pyaduv Pa 12)
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(6) The parties [insvt ag7' 0r do not dg asq a pria thtthe iuss of libility and

dusnea (inser "SQo v l 's ,odnoul as aproprkae be bifurcted for triaL On motion of any

party or on mcnion of the court, bifiurcation may be ordered in either a jury or a non-jury trial-

(7) tPursuant to 28 U.IC S 634 pestit mn consent to e "=ignmenr of this
cem to a magistnetojmp uV o may conduct y orUptoewdinp in sAjy or nonjuiy

&Cil atr and orw h mnhy oa/judgent in th cas Indicata AJ~Iuw {fLb paries

cQnsunt to suchi resaignmerit.

[a The parles consent to this case being resigned to a magistrate judge for trial.

(3) This Order will control the course of the trial and may aot be amended except by consent

of the putieia the cou, or by order of the court to prcvt mmnife injustice.

(9) Pousibility of settlemIent of this cue was considered by the paies.

Unlved Stts Dsriat Judge'

Date:

a t hys am fotm fnt orepresentin it to t courLJ

Attorney for Plaintiff Attorey for Dfedndaut

Where the cus hu bm rnuopd on caeant of pwde to a mztrs judp for mU purpose, the ma0we
judp il, of caurm, ig the final prmriaz ordr.

b.__iug vd_ &w*_i Pnril Proeduv Nj ._') _.^_6
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Schodule (C)

Exhibits'

1. The following exhibits were offered by plaintiff, received in evidence and marked s

indicated:

[State idantfication number and b daed ptiofn ofeac rbitj

2. The followina e aebiti were offered by plaitiff and arked for identification.

Defvadat(s) objected to their receipt i eidnce on the grond swed

[Ste idofiwcion number ad brifdhcripuon qfaw aibk. Ahlso gsate Iifly d

around of oecti^n. such a cornpetocy, rtlrmncy or materwity, and he proviion

of Fa R Evil relied pon. Also siag b pLainti ) 9 repos to the o0Atio,

with appropri" reference to Fed. A. Eva]

3. The following exhibits were offered by defendiau(s) , mcived in evidence and marked as

indicated:

CStat, idrnfication number and brduscrpiom of awxkhibi't.]

4. The following exhibits were offered by defendant(s) and marked for identiflcuion.

Plaintiff(s) objected to their reweipt in evidetce on the greidus stted:1

[Stmwe "muftion nunber and krlgducTon of eoa&ccabb Also sun bk7 de
ground of objeion, sich as nompetency, rleImncy om4tri m iy, and h provision

of Fed. R. v4 relied upon. Also state bri* de/nant's nponse to the olectionm

I Asi * xk Fini il Ordrefrsm, remrcut pW a d f i intaned to am thosu
irltanCU where thcre ae mgre thban oA of sidr.

I Copu of Ojacta4- ehibin. shoild ha dliwied to the ceurwit ihia Order, tO peml t mlinps Ii
IrmiriS whiere pouibl.

I See footaoe 2.

(Sndirnt Or'v ,9swlk4k1 AhtrW l Pma"n.- Pipe 14)
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with 4ppropiae refverne to Fei R. Evi.]

.P

vSaanduO n As~fhq~tidPEd6f Page 15)


