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Better Living through Rational Thihkihg-"
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Februery 16, 2004

Peter:G. McCibe.

Segretary

Committee on Rules of Practice & Procedure
Adimihistrative Office of the 1S, Courts.
Omie Columbis Gircle, NE

Washington, DG 20544

Re: Propipsed-Arnendmeints to Eederad Rides of Appellate Prosedure
Dear Mr. McCabe:

On behalfof Gitizeis for Voluntary Trade; I sibmit this Tetter in support of twoiof the
proposed amendmentsto the Federal Rules:of Appellate Progedure:

RuZeSZI o {

CVT strongly supports-adoption.of propesed Ruile 32.1, thh would permit citation-of
notiprecedential opitions b all fedéral citcuiits. CVT and its-officers regularly file briefs before
the fedetal coutts as.amicis turiiz, and we believe the'propesed tulewillnetadversely hiaxm
Titigants-ot the overdll quality ofjustice administered by the courts of appedls.

Those cireuits which enrrently limit-or forbid-the eitation of tinpiblished opiitions have the.
burden of justifyinig their action. Ina-comimenlaw system, il cases muzsit be presumed citable
and precedential. A proper commen law system is objective; thatis, “men mustknow clearly;
and in advance-of taking an-action, whatthe law: farbids them fo-do (and why},-what constitutes
actithe snd what penalty they will inciarif they commitif”.1 The judicial reliance.on precededit
and the:doetrine:of stare detisis serve an integral role fri preserving” ob]ectwfe law. Precedent
binds.an appellatecourt—and the lower courts within its jurisdiction — to'the prineiples.of Jaw
it has previously stated. Anydeviation from these-practices must be justified as:necessary to s
advaiiciig the underlying principla of ob]ecﬂve lawi.

The appellatecourtjudges: eppesmg the proposed rule present tw:o major jusdifications- for
‘preventingcitation of non«precedenttal opinions: The risk: of.hlgher costtolitigants and the
burderi efadditional costs on the judges themédives.. Neither of these: argumentsare.
convmc:mg.“ Tcingpeak with direct: expenence as to the firstatgument? CVT:and its officers.

reguilarly file briefs with various:courts despite our-relative lack:of financial and staffing'

* Ayn Rand,The Nature of Government” i The Virtue of Selfishness at 149

2 Whilemany of the comments filed inoppasitionto the pruposed tule, ngtably those-of Winth Cireuit Judge Alex:
Kezinski, broadly assert the prapesed rule-will edversely harm ¥ poorand weak litigants”, thereis.no empirical
evideride welre aware of that provés:this Argufneiit Thé Yale Law Jousnal ¢ase notethat Tudge Kozinski cités.for
éxarnpls, offers a nunber of rhetcsrical aEgimTiefits without predénting uny suppsﬁmg dat.

Post Office Box 66 Arlington; Virginia 22210 ~ 571.242:1766
wwweveluntarytrade:ofg '




‘\’» At il e e ' e ———————————— T — - - Fe et el - - T

From 760-418~9016 to 5021755 at. 2/16/2004 16:00 A ooz/@m

resoiirces. 1miyself have. filed tininerous biiefs:pro e although T am net.d fnemberof the bar. In
all my time preparing briefs; thetesearching and consideration of umpublished opiiions has:
nevet proven to'be a crippling burden, oreven a major inconyenience. Quite the contrary:
Given thaf: many of the cases I-dedl with-{mostly antitrustimatters) havefew: ‘published
opinions, I take particiilar care fo-éxainine unpub]:shed opifions fo enstire Tam thotoughly
familiar with the historical backgreimnd of a particular legdl issue. At thesame time, however, T
hiavie never had occasion tocite-anunpublished opinion; because Lam competent enough to
recognize that judges disfavoer-such: citations;. and inno case have I found an unpublished
opihioh hecéssary in advaicing iy-argtiment.

“This bringsme to the argument of judicial economy. Virtually every judgewho opposes
the proposed rule (includingthe bulk of the Seventh, Ninth, and Federal circuils):contends-that
petinittitig citatioi of honvprecedential opzmons wwill have a dracotitati effect-on the overall
caseload of their: respectwe courts. Judgeswon'the able to mariape their dodkets efficiently,
we're told, and the inevitable resutt-will be a reduced quality-of justice across-the-board: This
fear may bejustified. It's.entirely possxble, as fudge Alex Kozinsld predicted, thaf permitting
citation of a]lmn-pub]lshed opirienis “will create-averitable dnisernént park forlawyets fond
of playifig games™. To avoid such an viitcorie, judges will of hietessity write Tess-and-léss in
theirunpublished opinions to fhve point-where most:-cases will be disposed of with one sentence
orders-affirming or reversing thelower court.

Therewaretivo problems with this argument. Fitst, it constitutes sn admission-of the vety
problem thepropesed rule’s-opponents seck to avoid —reducing the quality of justice to less-
affluent litigants. And second, the existing non:citation rules serve only tomask-the root:causes
of this Iesser quality-of justics.

In hls comments, Judge Kozinski makes a telling: fconfessnon "unpublished dispositions—
‘untike opinions—are often drafted.entitely by law-clerksand staff attorneys”. This:means that
whilsjudges:decide theresidis ofall cases; the:actial language tsed to explain the decision are
witten entirely by individuals-who arenot Article Il judges. This precticeis consistent with
the view thatunpublished dispositions:are meant-only for the consumption of the parties to the
lifigation, and.the general publicshould derive no precedential value from the text.

‘But this completely subviris the fundamentil premise of objective law: The Article [ courds
are not-a mere private arbifration forum;-they are a placg where the people-of the Nation come
together fo.enforce a:common sfandard.of conduct censistent with-the-principles:of reason.and
constititiciial law. By segregatinig the-ovérwhelming majority of casés— ot than85% of
Ninth Circtiit-cases alone; according to Judge Kezinski—inte a judicial ghetto of unpublished
:memoranda the courts are alread denying fair and equal justice:fo-those: litigants, the same N
‘poor-and weak” persons adoph,onﬂf the proposed rufe-would-allegedly harm.

If the:resulbof adopting the propesed rale is to-forcerjudicial sta,ij‘ towrite less inl
unpublished ordets, then so-be it: Itis-betterto have a-one-sentence disposition written by an
actualjudge then three-pages written by-arecent law: school graduate: masquerad:ng asa judge.
Thete is no point, in ourview, for offering an explanation of thecowt’s reagoriing to litigants:

whenthe: court itself is imweilling to'be bound by theit reasoning;
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‘ None of this:suggests theré isrf 't.a réal problem 1 managing the caséload if the.courts-of
‘appeals, Butefficient docket managementdoesnot, by itself, justify the wholesdle friuud
inhezeritin labeling seven out of eight dispesitions the work: of bena fide Article ITI judges. Ata

minimum, courts that employ-such an approach shauld dlearly. disclose:the:; precise character of:
sonjudge-written ineinoraridd. For example, such dispositions could:contain thefollowing
headers “This memarandum wiis prepared by: thecoiurts staff for the convenisnge of thi
- parties, Nothing in this dispesition, except for the: ]udgmmtf should be deemed precedential or
binding on any-courtin this citcuit”. This: ‘warning would make itabundantly clear thatcertain
: unpubhshed merhoranida iy o svay teflact the wiitingof atiy eirciiit judge.

But fhie larger problem reflected in the current debateover nen-precedential opinions is e
ever-expanding;caseload of the appellate courts. There are a number of areas that Congress
 antist address: Splitting the Ninith Circuitinto tWé.érnore irciiits; treating additional
o - judgeships throughout the system, etiding the standing imipasse betweeri the White House:anid
o . i the Senale over hiow best to confirm judicial niominees; and wltimately, reducing the scope:of the
b 1* | Article I courts” jurisdiction. Until these issues are-addressed, however; the: Judiciary itself
| should 1ot try to meask these problenis by resoirtinig to such eride fixes:as wibiitrarily banmng thie
mtanon of unpublished opiniens. Fadopting the proposed e ingonveriences:citouit judges
| in the-shortterm, perhaps policymakers will be spurred to: teike the: necessary action tofix the
/ underlymg flaws in the]udlc:lal system.. Buk:the status quo will.never ‘be:challenged so long as
{ Judges sweepl the system’s flavws rider the proverbial rug,

| .Ru‘le 35(a)

P |, CVTsuppotts the proposed amendment o Ride 35(a). This ameréhment qualifies the
| existing requirement for hearing an-appeal en banc by: including only non-disqualified judgesin
b . |the base number of judges voting. As-the Advisory Commitfee has explained, thereare
o cuﬁml“ly thitee separate methodsof edlculating thehecessaty majority for an enbant
detefnunatmn "The proposed amendinétit propefly createsa uhiform national stanidard.

g 1l i The Federal Circuil; in-ifs-comments, gpposed the proposed amendment because it-could
| 0 lead to 4 gircumistirice where.An absalute ritificiity-of ircuit judges cotild set policy for an entire
| L cn‘cmt Th&FEdeIal Cirenit alluded to a case before that.court where three of the twélve dctive
| n ]udges~We:re recused, meaning had the proposed amendment been in place, an gbsolste
1 inotity ,uﬁve of twilve —could vote to grarit fehéaring.# biwc atid issue binding precederit.

o 'Ihe Federal Circuits ‘s argumentls unc:omzmcmg Fitst; dbsolide m:monty controlalready’
T . exibts in' 'the Ninth- Circuit, where-only 11 qut of 28:activejudges sit during:en banc
‘ | deternunahons This means six:justices.out-cf 28 —1less than 22%— cansetpolicy for that entire

c:rcm’u 'a*Jthough amiajority of the full 28 must still vote to heara caseen bane), Glearly

a Con esg wias-not. fund'amantalfy opposed totheidea of mitiority control when it eracted the
o prov:lsmns governing the Ninth Circuit’s size and en bane determinations. And the factseveral
o] ether é;;rcuﬁ:s alreadyemploy: the “case:majority” approach propased in the amended Rule 35(a)

?nl further uridermines the Fadeial Circuit's positior,

|

0o | A&d}tmna]ly, general principlesof parliamentary Taw cautior: agamst mdudmg recused

oo {‘nem‘bensl from-a base-majority calculation. Aside: fmmlssues of quorum, where a majority of
|
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activé inethbers should alvways be feqiired, a body miist be ablé to actregardless of the intimber
of martiiers recused. Counting recusedfudges.as partiof the base unduly pre]udlces thi litigant
seeking'en banc.determination; since the recused-judges are effectively automatic“nd” votes..
‘Hus ha:rdly serves the general interests-of ]ustme

Asto the Federal Circuit's'view that each aimtshould decide foritself the praoper base
majority, thefact Congress itself set the majority requirement-for en banc determination strongly
suggests the legislature iritended there be.a singlemational standard.. Itis vmreasonable toread
Cornigress’s imandate differently based odi the vews of a particulit cireuit’s judges. A-fiationial
riileids appropriate; and in this case, the proposed rifle estabhshes a fair and just statidard for
‘compufmg a majority:

Thankyou foryout consideration:of these commeiits, and out t'hanks ta the Cemﬂﬁitee fot
thsir Wdirk o thesé important inatters.

Sincerely,

S.M. Oliva o
President; Citizens for Voluntary Trade:
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