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Please accept the attached Opposition to Proposed Federal Rule of Appellate Procedure 32.1.

Please contact the undersigned with any questions. , |

\
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Please contact 202-719-3578 - if you do not receive *thi& facsimile In its entirsty.

Confidentiality Note: The information contained in this facsimile message is legally privieged and confidential
information intended only for the use of the individual or entity named above. If the reader of this message Is not
the Intended recipient, you are hereby notified that any dissemination, distribution or copy of this facsimlle message

' is strictly prohibited, If you have received this message in error, please immediately notify us by telephone and
return the original message to us at the address above via the United States Postal Service. Thank you.
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February 17, 2004

By Fagsimile

Mz. Peter G. McCabe

Secretary

Committee on Rules of Practice and Proceduze
Administrative Office of the United States Courts
Washington, D.C. 20544 :

Ré: Opposition to Froposed Federal Rule of Appellate Procedure 321

Dear Mz. McCabe:

The undersigned former law cletks of the United States Court of Appeals for the Federal
Ciscuit strongly oppose the adoption of proposed F ederal Rule of Appellate Procedure 32.1. Each
of the undersigned previously sexved as 4 law clerk to a Judge on the Federal Circuit, a-position that
involved performing legal research in support of the judicial decision making process, s well as
assisting the Judges in reviewing the briefs and records on appeal for cases pending before the Court
and in preparing the first draft of nonprecedential and precedential opinions. As such, we are well
positioned to comment on the potentia) affect of the proposed Rule 32.1 on the efficient and timely
administration of justice before the Federal Circuir. :

As explained in more detail below, the proposed mle, which would allow the citation of
nonprecedential dispasitions before the United States Courts of Appeals, would adversely affect the
administration of justice by, énter alia, causing the misallocation of judicial resources, delaying.
issuance of precedential opinions, increasing the issuance of judgments without an accompsanying
opinion, and otherwise unnecessarily burdening litigants with, for example, additional (and
unfruitful) research. At a minimum, we believe that the decision of whether nonprecedential
opinions may be cited (by coutts and litigants) should be léft to the sound discretion of each circuit

* coutt as provided for in their respective local rules.

If implemented, proposed Rule 32.1 will cause the Courts of Appeals 1o misallocate their
already scatce resources. The Federal Circuit currently desigithtes certain opinions as
nonprecedential because of its large, and very complex, caseload, which includes some of the most
difficult cases (6.g, patent appeals) heard by the Courts of Appeals, and because it simply is not
possible to issue a precedential opinion in every appeal. Moteover, because some of the issues are
subject to de novo review, it is not at all uncommon that the decisions in those cases are inherently
factbound, This reduces dramatically the precedential value of such decisions. Significandy, the
practice of issning nonprecedential opinions permits the Judges of that Couut to focus their efforts
on writing authotirative and comprehensive opinions in important and precedent-serting cases.
These precedential opinions, which require 2 great deal of effort, careful consideraton, close
attention to the precise wording of the opinions and detailed research, provide crucial and binding
guidance on broader issues of law to the lower tribunals and agencies from which the Federal Circuit
hears appeals. Nonprecedential opinions do not require the same amount of time or effort because

" they do not constitate binding precedent and, therefore, can be prepared more quickly without

concetn about their impact on future cases. Ordinarily, they are relatively short because they are
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" sweitten for the parties (who already kmow the relevant facts), provide only an abbreviated review of
"such facts and the law, and provide 2 method for prompt disposition of cases while briefly

explaining the Courc’s rationale. In short, nonprecedential opinions do not contain new legal

 principles and add litde, if any, clazity to the body of the law.’

Furthermore, Proposed Rule 32.1 would have the vadesirable effect of retroactively
permitting citation of nonprecedential opinions previously issued by the Federal Circuit, and other
Courts of Appeals, despite the previous rules in some of the circuits barring their citation. As
discussed above, such nonprecedential opinions were not prepared with the same degree of care and:
consideration for their impact on futute cases a8 precedential opinions, As 4 result, “morphing”
these opinions into citable precedent was never intended by cextain of the circuits in which they.
were issued. This conversion could bave unforeseen effects on the development of the law when
zealous advocates seek to extend the application of nonprecedential opinions to different factual
situations. Because the extensive body of non-precedential opinions previously issued by the Courts
of Appeals cannot be corrected to rectify this problem, particular care should be taken to avoid the
detrimental refroactive application of any new rule.

Although the Advisory Committec believes that the proposed rule will not affect the
allocation of judicial zesources because each circuit may determine by local rule that nonprecedential
opinions do not constitute hinding precedent, we respectfully believe that the Advisory Committee
s incosrect. We ate convinced that the Judges of the Courts of Appeals will devote moze of their
ccatce ome and resources to the writing of nonprecedential opinions if they may be cited and relied
upon by both liiganrs and Jower tribunals. Even if a Jocal rule states that such opinions are not
binding, liigants and lower tribunals will natarally think that statements by three citcuit judges are
deserving of significant weight when, in fact, nonprecedential opinions are deserving of no weight.
Even if the Commiittee is correct, there is little benefit and potentially significant confusion in
cteating a rule where Courts of Appeals must permi citation of nonprecedential opinions but can
selectively and nonuniformly determine what weight those opinions will have once cited. ‘This
would lead 1o the same inconsistency among the Courts of Appeals and difficulties for attarneys
practicing before multiple circuits that the proposed rule seeks to tectify. To the extent that the
Courts of Appeals are to have discretion over the weight tb be assigned to nonprecedential opinions,
they should also be able to entirely bar their citation to avoid misguided research into opinions that
can be cited but will not given any precedential weight. -

When the Judges inevitably devote mote time to the writing of nonprecedential opiniogs,
this will cause one or mote, and most likely all, of the following to occur: (1) delay in the issuance of
nonprecedential opinions, (2) delay in the issuance of and/ot the devoton of less ime to,
precedential opinions, and (3) an increase in the issuance of judgments without an opinion. Based
on our experience, all three of these outcomes are unwarranted and should not be promoted without
a compelling benefit, which has not been demonstrated.

Finally, we helieve the proposed rule will also nepatively affect linigants because their counsel -
will feel compelled, and perhaps will be compelled by ethics rules, to expand significantly the scope
of their research to include nonprecedential opinions. Such expanded research will significantly

! Pursuant to Fedezal Circuir Rule 47.6(c), within 60 days of the issuance of 4 nonprecedential opinien, ar;y person (and
not just the parties) may request that the Federal Circuit re-issue the opinion in precedential form.
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increase liigation costs with no benefit to the litigants. (To this regard, the Federal Circuit has issued
many thousands of nonprecedential apinions since its inception in October 1982.) In addition,
nonprecedential opinions are batder, and often more expensive, to locate then precedential
opinions. As a result, the proposed rule would favor lirigants with greater resources and impose
significant disadvantages on poor litigants not only through increased costs but also because of
tesulting delays in the issuance of opinions that would, in some cases, include monetaty awards of
othex relief,

Thank you for your time and consideration of these comments.

evin P. Anderson
Martk RW. Bellermann
* Scott R. Baalick
© Bodc W, Dittmann
) \ - A. Bryan Endres
Timothy R. Holbrook
J. Dana Hubbard
Sharon A. Israel
Stephen T. Kaminski
. Robert G. Kramer
Tami K Lefko
Lidy Lim
James P. Longfellow
Scatt M. McCaleb
Michael J. McKeon -
Michael R. O’'Donngll
Elizabeth Miller Roesel
W. Chad Shear
Eugene R, Sullivan I1
David B. Walker —
Katherine E. White -
Kristin L. Yohannan
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