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January 12, 2009

Peter C McCabe, Secretary

Committee on Rules of Practice and Procedure
of the Judicial Conference of the United States

Thurgood Marshall Federal Judicial Building

One Columbus Circle, NE

Washington, DC 20544

Re:  Testimony—Proposed Amendments to Rules 26 & 56 of the

Federal Rules of Civil Procedure

Dear Mr. McCabe.

Herein is a summary of the testimony I intend to give on Wednesday,
January 141h, in San Antonio.

Proposed Federal Rule of Civil Procedure 56(a):

The amendment to the Rule should be revised to mandate “must”
rather than “should.”

We are concerned with the potential ambiguity with respect fo the
current language utilized under Rule 56. Our membership believes
there should be clarity with respect to the mandate that a movant who
satisfies its burden of demonstrating that material facts are not in
dispute is entitled to judgment.

While all interested parties in this process recognize the desire for a
“just, speedy, and inexpensive determination of every action and
proceeding,” we don’t always agree on how that is achieved. Our
members all too often find that summary judgment motions are not
granted, even when both parties have submitted counter motions for
summary judgments and agree that the case should be determined by a
ruling on the motions.
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Everyone recognizes that the cost of filing and responding to a motion
for summary judgment can be significant. However, too many of our
clients have too often been faced with the even greater expense of
preparing for a trial and trying a case which should have otherwise
been disposed of by summary judgment. We ask that any ambiguity
be removed and that there be clear direction that meritorious motions
must be granted

Proposed Federal Rule of Civil Procedure 56(h):

The proposed Rule should be revised to provide an objective,
reasonable and discretionary cost allegation. Our members have
witnessed parties utilizing the undisputed fact procedure unfairly by
moving for additional discovery to search for facts not in existence or
that are not material to the disposition of summary judgment motions.
In its current form, Rule 56(g) does not adequately address the
practical burdens associated with such behavior. Courts are often
disinclined to make a finding of bad faith based on a subjective intent.
We favor a cost shifting when summary judgment papers are
subrnitted without reasonable justification. We recognize that Rule 11
provides an appropriate remedy for sanctions and do not seek to
impact that Rule.

Proposed Federal Rule of Civil Procedure 26(a)(2}(C):
The proposed Rule is sound.

We support the Advisory Committee’s proposed Rule 26(a)}(2)(C) for
the clarification provides a sound scheme for precluding employee
experts from disclosure requirements.

Propesed Federal Rule of Civil Procedure 26(b}(4)(B); (C):

The proposed Rules provide a well-reasoned framework for the
protection of counsel/expert communication and an expert’s draft
reports. The proposed amendments provide needed clarification to the
roles played by experts and counsel m litigation. As the Advisory
Committee has already pointed out, all too often well-funded clients
routinely retain a testifying expert in addition to a consulting expert.
Communications with a non-testifying expert are generally not
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discoverable, which facilitates a more open dialogue. This practice
creates a disparity which should not exist.

Attorney discussions with experts are too often forced to be verbal in
an effort to discourage discovery of draft reports. The proposed Rules
supply a well-reasoned approach that strengthens the veracity and
straightforwardness of the discovery process while considering the
burden and expense.

We believe it is important that the work product protection extend to
expert witnesses who are otherwise not subject to preparation of a
report. Facilitating open communication between attorneys and in
house witnesses is an important practical consideration for the
committee. Counsel should not have to be concerned as to which state
the matter is pending in and whether they follow the control group or
subject matter test of attorney/client privilege in order to permit the
flow of information between lawyer and the company representative
being protected. This holds true whether it is a plaintiff or defendant
corporation. While some of our members have concerns regarding the
potential exploitation of such a position with respect to treating
physicians, on balance, we believe that the better-reasoned approach is
to provide work product protection for communications with witnesses
who do not provide a written report pursuant to Rule 26(2)(2)(C).
Finally, the protection should extend to employees and representatives
of all of expert witnesses.






