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October“5, 2004

Peter G. McCabe, Secretary
Committee on Rules. of Practice
and Procedure :
of the Judicial Conference of the U.S.
Thurgood Marshall Federal Judlclary Building _ ‘ :
Washlngton, DC 20544 : S | : o

" Re: .Proposéd‘Amendments‘ﬁegarding,E—ﬁisCOVerz' .

Dearng:chCabe: .
I want to start by saylng that my overall reactlon to

these proposals is- qu1te ‘positive. They do a very. good job of

addressing the issues that arise out of the our economy'’s ever-

~accelerating change from paper to electronic record- keeplng I

have only a few comments ‘and suggestlons.' T hope some of them.

‘are helpful. . . ' ‘

1. I would suggest adding two sentences along the
© following lines at the end of the first full - paragraph of the
" Committee Note to Rule 26 (b) (2): ™On the other hand, information
may be reasonably accessible even though’a party does not use the
. information on a regular ba51s,,or even at all, in the ordinary
course of 'its business. If the information can be retrieved
without extraordinary or heroic effort, it is reasonably
~accessible.” . This is necessary for balance, as.the several
preceding sentences have focused on what 1nformatlon is. not
reagonably accessible. I realize there is somethlng to this
¢ effect. later on; but it needs to be here in direct juxtapos1tlon
" to the discussion of what is not reasonably accessible.

, 2. There is somethlng wrong, w1th,the log}c of the
second paragraph of the Committee Note to 26(b)(2) The
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- paragraph starts by defining‘in‘the first sentence that we are"
talking about information that IS reasonably accessible. . The
‘next sentence purportedly then allows the responding party to
designate such information as NOT reasonably.accessible. So. we
are saying that a responding party may designate as not
reasonably accessible information that is reasonably acce851bl
apparently because the information is large in volume. ' But the
volume of the information doesn’t affect whether it is accessible
' or not. Most large corporations . have huge volumes of data that
they access eVery day :

I think what we’re driving at here is that the court
should pOSSlbly consider cost shifting or some other limitation
where the volume of reasonably accessible information is .
staggering. 'If that’s so, the Note should say so dlrectly -Or .
perhaps the topic should be dealt with elsewhere. : .

, 3. I applaud as perspicacious and savvy the comment at
page 13: “But if the responding party has actually accessed the
’requested information, it may not rely on this rule-.as an excuse
from providing discovery, even if it incurred substantial expense
in accessing the information.” ‘ Don‘t let anyone talk you into
‘taking that out. E

4. I suggest that ybu delete the quote from the Manual
on page 14 to the effect that production of word—procéSsing files
with all associated metadata is a “more expensive form .of
production” . I doubt there’s a factual foundation for that
comment. In fact, I would think production with the associated
meta data would be less expensive than production without the
metadata. The latter requires the producing party to strip the
metadata from the files, which must be more expensive than simply
producing the files as is. In any event, you should double check
the factual accuracy of that examplelbefore you republish and
bless it. .

5. TIn the Committee Note to Rule 34(b) I think it
would be very helpful to include some examples of the forms of
productlothe are talking about.  Many users of the rules will
not Ehdw about “native format”, “metadata”, “embedded data”,
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“pdf files”, or the like.  Just mentioning some of them in the
Note -will prompt thinking users to find out what they mean
Please.:add some examples

6. Rule 37(f). I favor the rule as drafted, with the
negligence ithreshold. Recklessnessg is too high. « However, it

“might be good to add a sentence in the Note to say that the Court . .

should consider the degree of culpability in de01d1ng whether to -
impose a sanctlon, and its severlty

,That’s;it'from me. All in all, a Very good jeb.

Sipcerely,

Allen D. Black.

‘cc: The Henorable*DaVid F. Levi

The Honorable Lee H. Rosenthal .
Edward H. Cooper, Dean ‘ L : ¢
Prof. Richard L. Marcus = '




