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10 Noveinber 2004

Peter McCabe : “
, ' Administrative Ofﬁce of the U.S. Courts
One Columbus Circle, NE

Washmoron D. C 20544

Re: \ Proposed t‘hanges in Fed R. Civ. P. regardmg electromc dlscovery

Dear Sir: I . ‘ |
The proposed change to Rule 26(b)(2) is neither necessary nor reasonable. It is not N

‘necessary because the situation it addresses is already addressed in 26(b)(2)(iii). If garden variety
computer records that appear unlikely to ‘yield anything useful would be very burdensome to

* search, the rule already gives the court the power to either shift the burden or prohibit discovery
“altogether. The proposed rulé is unreasonable because'it assumes that’ computer records are
unusually hard toséarch’: The oppdsite 1 tiue! ! It Wwould:make’ imiich fore:sérise to excuse
someone from hawig, to search boxes and bdxes of poorly mdexed paper records than it would to
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Proposed new Rule 37 (f) a150 unreasionably dlstmgulshes between electromc records and
all others. It protects the party that periodically purges electronic records but not the party that
 periodically does the same thing to paper records. Furthermore, since electronic records take up
much less space than paper records, there is no point in requiring people to keep the latter but
letting them discard the former. The "routine operation" clause is also troublesome. At the very
least, the rule should require that the "routine operation" have been in place before the party
suspeeted it rmgm be sued ' ‘

,‘ Fmally, the proposed addmon to Rule 37 could be made to read better by- puttmg all the
conditions i in one place How about :

A court may impose sanctions under these rules when a party faﬂs
" 'to preserve electronically stored information if (1) the-party violates" :
. an order in the action requiring it to preserve the information, (2)
“-thé ) party fails t6 také rédsorable: ‘steps'to preserve ‘the miormatlon B
‘after it knew St ‘shotld hiave knowit. the information was» i+ BN

~ discoverable’in the action, or {3) the faildre’tesultéd from' Ioss of v e
'1.'f"*1nformatlon because the party ] eleetromc mfornatlon system was RIEATR R
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" not operated in a routine fashion. : o i ’
The above comments rest on my expenence with discovery of electromc records both as ,
“counsel for plamtlﬁ' and as counsel for defense. Ihave 19 years of experlence overall in federal.
and state courts. ’ g

Sincerely yours,

Herbert G Ogden -
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