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: ‘Dear Mr MCCabe v ‘ IR ‘: : ; 7 ool . L\.‘ “ 3 |

\ ; I want to comment on the proposed char ges to the Federal Rules of C1v11 Procedure
- relaung to electromc d1scovery First, let'me tell you a little blt about my pract1ce

lrepresent almost excluswely plamtlﬂ's in employee beneﬁts huga’uon The great ‘
~ majority of my work is in federal court and arises under the Employee Retirement Income.
- Security Act of 1974 (“ERISA™). Consequently, the F ederal Rules of Civil Procedure impact
almost all of my Work

The first concern I have is about the proposed rule change to Fed.R.Civ.P. 26(b)(2). That-
* proposed amendment will provide an incentive for defendants to claim that documents or data or
information that are stored electronically are not “reasonably accessible.” My experience in
dealing with many cases, including many that involve voluminous documents, is that the ease of
recovery of electronically stored documents or information is actually significantly easier than
the recovery of paper records. It is difficult for me to understand why there would need to be any
- provision inserted into the rules to limit discovery on documents and information that, as a
~ general rule, are more readily accessible than paper documents. Placing this provision in the
rules will routinely require that plaintiffs jump through an extra hoop to get relevant documents
. that should be produced anyway. For defendants who are interested in delaying a resolution of
a.case, this amendment provides new ways to throw up additional roadblocks and make it more
difficult for: plaxnnffs to prosecute qulckly and efﬁc1entlv a claim,. Such a tactlc is especially
attractive and common because defendants recognize that plaintiffs and the1r attorneys who ‘
“handle cases on‘a contingent fee basis are less likely to start a fight in the first place if they know
that doing so will involve extensive discovery disputes. Placing yet another procedural hurdle in -
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" the rules won’t deter a well-financed plalnﬁff or plaintiff’s counsel from pﬁrsuing a '1arge‘ case.
' But it may very well deter less well off plaintiffs and/or their counsel from pursumg acasewith
smaller potentlal up51de even though such a case has ment g : ‘

There is also a proposed amendment to Rule 26(b)(5)(B) My readmg of t}us new

‘proposal is that it will apply to more than Just electronic discovery. . As I read the rule, I think it is
quite easy to see that defendants and plaintiffs will more likely be involved in satellite litigation
regarding inadvertent production of pr1v11eged information. While this certainly happens on .
. occasion under the current rule, my experience is that the matter is generally resolved relatively

- ‘quickly and informally. Again, under the proposed change, there would be additional hearings
with additional expenditure of lawyers’ time and  judicial resources to have the court makea
determination of a claim of privilege. In addition, I am concerned that state laws which are
- already in place regardmg dlsclosure of pnvﬂeged mformatlon will be unnecessanly d1sturbed or
preempted

F 1na11y, the proposed amendment to Rule 37(f) creates real problems in my mind with
unscrupulous parties who destroy evidence and then claim that the loss is a result of routine
. operation of the party’s electronic information system. This significant loophole in sanctions that
* would otherwise be applicable for spohatlon of evidence is almost exclusively going to benefit
corporate, business and insurance interests. Very few individuals or other plaintiffs of the type I
represent are going to have situations where information is lost because of the * ‘routine
operation” of their “clectronic information system.” In addition to providing a significant barrier
to recovery of electronic information by corporate or business defendants, the provisions of the
rule would actually put in place an incentive for hardware and software programmers to establish
- “routine operation” of the defendants’ “electronic information system” which happens'to destroy
. information or purge it at very short intervals. This proposed rule snnply opens up too wide a
door to abuse by unscrupulous parties.

| I appreoiate you taking the time and effort to- consider these comments.
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