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Hon. David F. Levi

Chair, Standing Committee on Rules of Practice and Procedure
Judicial Conference of the United States

Washington, DC 20544

Hon. Jerry E. Smith

Chair, Advisory Committee on Evidence Rules
Judicial Conference of the United States
Washington, DC 20544

Dear Judges Levi and Smith:

The Board of Directors of the New York County Lawyers’ Association at its
meeting on February 5, 2007, approved the attached Report on the Proposed
Revisions to Rule 502 of the Federal Rules of Evidence. The report was
prepared by our Federal Courts Committee, chaired by Thomas V. Marino,
who is also a member of our Board of Directors. I hope you will find the
recommendations helpful and look forward to hearing from you.

Sincerely,

Edwin David Robertson
President
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Report of the New York County Lawyers' Association
on Proposed Revisions to
Rule 502 of the Federal Rules of Evidence

This Report was appmved by the Board of Directors of the New York County Lawyers' Association
at its regular meeting on February 5, 2007. '

On August 10, 2006, the Committee on Rules of Practice and Procedure of the Judicial Conference
of the United States released for public comment, inter ¢lia, a proposed Federal Rule of Evidence
(“FRE”) 502 dealing with waiver of the attorney-client and work-product privileges. The Advisory
Committee on Evidence Rules held two public hearings on proposed FRE 502, one in Phoenix on
January 12, 2007 and another in New York City on January 29, 2007. The public comment period
closes February 15, 2007. This report contains the recommendations of the New York County
Lawyers' Association (“NYCLA”) on certain aspects of the proposed rule.

A. Proceedings to Date

In Januvary 2006, James Sensenbrenner, then Chairman of the House Commuittee on the Judiciary,
requested the Judicial Conference of the United States to initiate a rulemaking process, pursuant fo
28 U.S.C. § 2074, to address the hitigation costs and burdens created by the current law on waiver of
attorney-client and work-product privileges. Because any proposed rule would deal with the
substantive law of privilege, it would eventually require enactment by Congress to become effective.
28 U.S.C. § 2074(b).

The Advisory Committee directed its Reporter, Professor Daniel Capra of Fordham University
School of Law, to prepare a draft rule for its consideration that would address four topics: (1) scope
of waiver; (2) inadvertent disclosure; (3) selective waiver, particularly when made to government
regulatory bodies; and (4) enforceability of confidentiality agreements and orders. The Advisory
Commuttee circulated the draft rule and Advisory Committee Note to selected judges, regulators,
acadermcs and practicing lawyers in advance of its April meeting at Fordham Law School. On April
24,2000, the Advisory Commuitee heard testimony and considered writien submissions from various
persons.



As a result of the comments received at the hearing, the draft was revised, mainly to eliminate
language purporting to regulate state rules on waiver as applied in state court proceedings. The
Advisory Committee and its liaisons and members of the Civil Rules Committee discussed the
revised draft. The Advisory Committee reached agreement on most of the provisions for a proposed
FRE 502, leaving undecided whether to recommend for enactment by Congress proposed
subdivision (c) dealing with selective waiver, and leaving the proposed but unadopted language in
brackets. The Advisory Committee unanimously recommended that the revised draft of proposed
FRE 502, including the bracketed language on selective waiver, be released for public comment.
The revised draft and Advisory Committee comments are attached as Exhibit A.

B. The Propesed FRE 502

The Committee drafted the proposed FRE 502 to deal with two overarching problems. First, under
the current rules, lawyers must spend countless hours, at the client’s mounting expense, reviewing
ever more voluminous document production — a problem exacerbated by electronic data storage and
its related discovery problems —to cull out privileged documents, many of which are insignificant in
and of themselves but could lead to the compelled production of other, possibly important, privileged
documents. Second, government enforcement agencies often insist on disclosure of privileged
information in the course of investigations, which then becomes available to third parties.

The proposed FRE 502 deals with these problems in four ways: (1) limiting the scope of privilege
waivers; (2) adopting a uniform standard on inadvertent waivers; (3) allowing selective disclosure to
government and regulatory agencies; and (4) making agreements concerning privileged
communications enforceable not only among the parties but, with judicial approval, against non-
parties.

1. Scope of Waiver: Subdivision (a) deals with the scope of a privilege waiver. Under current
law, the disclosure of privileged matter often resuits in a waiver of privilege not only for the
matter produced but for other communications concerning the same subject matter. In re Sealed
Case, 676 F.2d 793, 809 (D.C. Cir. 1982); Hercules, Inc. v. Exxon Corp., 434 F. Supp. 136, 156
(D. Del. 1977). In practice, the application of the general rule is complex and inconsistent,
raising issues concerning just what the “same subject matter” is and whether waivers of
privileged communications other than those disclosed are fair. In re Grand Jury Proceeding, 78
F.3d 251 (6th Cir. 1996); In re von Bulow, 828 F.2d 94 (2d Cir. 1987).

The generally accepted rationale for regarding waiver of some privileged communications as a
wativer of all related privileged communications — however “related” may be defined ~ is the
unfaimess of alfowing a party to make selective adversarial use of privileged communications.
See, 8 Wigmore, Evidence § 2328 at 638 (McNaughton rev. 1961)(*“The client’s offer of his own
or the attorney’s testimony as to a specific communication . . . is a waiver as to all other
communications . . . on the same subject matter. This is so because the privilege of secret
consultation is intended only as an incidental means of defense, and not as an independent means



of attack, and to use it in the latter character 1s fo abandon it in the former. . . . The client’s offer
of his own or the attorney’s testimony as to a part of any communication . ., . is a waiver as to the
whole of the communication, on the analogy of the principle of completeness.”). See alsg
Teachers Ins. And Annuity Ass’n of America v. Shamrock Broadcasting Co., 521 F. Supp. 638,
641 (S.D.N.Y. 1981)(*“When a party discloses part of an otherwise privileged communication, he
in faimess discloses the entire communication, or at least so much of it as will make the
disclosure complete and not misleadingly one-sided.”).

The rationale based on adversarial faimess suggests that inadvertent disclosures ought to be
treated differently from intentional disclosures, since the inadvertent production of a privileged
communication, not otherwise used for some adversarial advantage by the disclosing party, does
not raise fairness issues. Indeed, some courts do treat inadvertent disclosures differently for that
very reason. EEOC v. Johnson & Higgins Inc,, 1998 U.S. Dist. LEXIS 17612 at *35 (S.D.N.Y.
1998){disclosure of draft affidavit and review of handwritten notes did not waive privilege on
other communications when there was no indication that the disclosing party would make
adversarial use of the disclosed materials); Koch Materials Co. v, Shore Shurry Seal, Inc., 208
F.R.D. 109, 120 (D.N.J. 2002)(inadvertently disclosed materials did not result in subject-matter
waiver where disclosing party would make no unfair use of them). But see In re Sealed Case,
877 F.2d 976 (D.C. Cir. 1989)(inadvertent disclosures result in subject-matter waiver).”

. The proposed FRE 502(a) makes the adversarial fairness rationale the central focus of any
inquiry into the scope of waiver. It provides that presumptively, disclosures of privileged
material (whether attorney client or work product) are limited to the very material disclosed
unless “the undisclosed communication or information concerning the same subject matter ought
in fairness to be considered with the disclosed communication or information.”

To judge from the submissions and public comments to date, this provision is not particularly
controversial.

Recommendation: We recommend that this provision be adopted. Most disclosure of privileged
material 1s probably madvertent, and usually happens in discovery, not in motion papers or at

" A related concemn is the deliberate production of a document in the reasonable, good faith belief that it is noz
privileged, resulting in a waiver of other, unquestionably privileged communications when a cowrt later takes a broader
view of privilege. Sincleir Oil Corp. v. Texaco, Inc., 208 ER.D. 329 {D. Okla. 2002).

2 On the ethical obligations of a lawyer receiving an inadvertently produced privileged communication, see
Association of the Bar of the City of New York Corumittee on Professional and Judicial Ethics, Formal Opinion 2003-4
(2003). Briefly, upon becoming aware that the communication inadvertently reveals privileged matter, the receiving
lawyer mnst cease further review of the communication, promptly notify the sender and follow the sender’s instruciions
concerning destruction or retarn. 1f the receiving lawyer has a good faith belief that the commmnication may be properly
kept and used, it may be submitted to the cowrt for a ruling. To the extent that the receiving lawyer has gained useful
imowledge from reviewing the communication before its privileged character became appatent, the lawver is free to use
that knowledge to the extent otherwise permitted by law, but must promptly fnform the sending Iawyer of receipt of the
communication to allow the sending lawyer to take steps to prevent further inadvertent disclosures or to seek whatever
remedies may exist concerning the use of knowledge gained.
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trial. The disclosing party usually has no plans to make unfair adversarial use of the privileged
matter so produced and, in the absence of such contemplated unfair use, requiring that other
materials be produced is an excessive sanction for what is generally nothing more than
carelessness. Even worse, the “good sport” who intentionally turns over arguably privileged but
often unimportant material based on a narrower view of privilege than a judge might later adopt, -
is penalized for trying to avoid discovery squabbling by having to disclose other materials clearly
privileged and often important. See footnote 1, supra. The recipient of the privileged matter has
the benefit of having learned whatever the privileged matter reveals, even if the recipient does
not use it or, indeed, returns it. That is sufficient penalty for careless disclosure and sufficient
incentive to prevent it, insofar as it is preventable in mass discovery.

2. Inadvertent disclosure: If proposed FRE 502(a) lowers the stakes in disputes over privilege
waivers, proposed FRE 502(b) imposes a uniform standard for determining when an madvertent
disclosure waives privilege in the first place. Proposed 502(b) provides that an inadvertent
disclosure of privileged communications or information during federal litigation or
administrative proceedings “does not operate as a2 waiver in a state or federal proceeding”
(emphasis added), if the inadvertent discloser: (1) took reasonable precautions to prevent
disclosure and (2) took reasonably prompt measures upon learning of the disclosure to rectify the
error.

Proposed FRE 502(b) reckons the time for {aking “reasonably prompt measures” from the time
the privilege holder knew or should have known of the disclosure.

Current law is far from uniform, from Circuit to Circuit and even within judicial districts.’
Currently, there are three approaches: (1) strict liability and automatic waiver for inadvertent
disclosures, In re Sealed Case, 877 F.2d 976 (D.C. Cir. 1989); International Digital Svstems
Corp. v. Digital Equipment Corp., 120 F.R.D. 445 (D. Mass. 1988); (2) no waiver for inadvertent
disclosures, Grav v. Bickneli, 86 F.3d 1472 (8‘h Cir, 1996); Helman v. Murry’s Steaks, Inc., 728
F. Supp. 1099 (D. Del. 1990); and (3), the majority view, familiar in this Circuit, of case-by-case
balancing, taking into account the demands of the discovery process and the reasonableness of
precautions taken to prevent inadvertent disclosure or limit the harm therefrom. Hydraflow, Inc.
v. Endine, Inc., 145 FR.D. 626 (W.D.N.Y. 1993); Alldread v. City of Grenada, 988 F.2d 1425
(5™ Cir. 1993); Hartford Fire Ins. v. Garvey, 109 F.R.D. 323 (N.D. Cal. 1985).

Whatever may be said for any of these three different approaches, it is obviously undesirabie to
have multiple approaches. Commercial cases of the sort most likely to generate enormous
document discovery — both paper and electronic — and pose the greatest risks of inadvertent
disclosure are also likely to subject clients to suits in many possible jurisdictions, each with its

* Fora particularly stark intra-district conflict, see, Ciba-Geigy Corp. v. Sandoz, 1td., 916 F. Supp. 404, 410-11
{D.N.J 1995 ){inadverient disclosure of privileged matter not a waiver because watver has to be knowing and voluntary)
and Koch Materigls Co. v. Shore Shury Seal, Inc,, 208 FR.D. 109, 121 (D.N.J. 2002 Y{inadvertent production was a
waiver despite reasonable efforts at prevention).




own rule. It is probably more important to the overall workings of the federal court system and
to the ability of litigants to plan their activities that federal courts operate under some uniform
rule rather than under any particular rule.

The proposed standard reflects the current majority rule, and the rule practitioners in this Circuit
are used to following.

Recommendation: It is important to have a uniform rule. The rule proposed is the majority
rule, a middle-of-the-road rule, and the rule to which practitioners in this Circuit are accustomed.
We recommend adoption.

3. Selective Waiver: Subdivision (c¢) of proposed FRE 502 is enclosed in brackets, reflecting a
lack of consensus on what is by far the most controversial aspect of the proposed rule, the
consequences of selective waiver to federal government authorities. The Advisory Committee
did not itself reach agreement on a recommendation, but included the selective-waiver provision,
in brackets, in the draft submitied for public comment.

The practical problem the subdivision is designed to address arises in governmental
investigations of corporate targets. The regulator or prosecutor frequently demands that the
target waive privilege as a sign of “cooperation.” Client and counsel looking only at the
immediate case might have no objection to waiving the privilege in the context of the
governmental investigation -- or, if they do have objections, they are outweighed by the possible
costs of not “cooperating.”

Unfortunately, cases that attract the government’s attention often attract the attention of private
litigants, who can be counted on to insist on disclosure to them of any privileged matter disclosed
to the government.

Most courts have rejected the concept of “selective waiver,” with the result that disclosures
made to the government, even under enormous pressure, waive the privilege as to other, private
parties. See, e.g., In re Columbia/HCA Healthcare Corp. Billing Practices Litigation, 239 F.3d
289 (6" Cir. 2002); U.S. v. Massachusetts Institute of Technology, 129 F.3d 681 (1% Cir. 1997);
Genentech, Inc. v. U.S. International Trade Commission, 122 F.3d 1409 (Fed: Cir. 1997);
Westinghouse Electric Corp. v. Republic of the Philippines, 951 F.2d 1414 (3d Cir. 1991); Inte
Martin Marietta Corp., 856 F.2d 619 (4™ Cir. 1988); Permian Corp. v. U.S., 665 F.2d 1214 (D.C.
Cir. 1981). But see Diversified Industries, Inc. v. Meredith, 572 F.2d 596 (8" Cir. 1978)
(voluntary disclosure to SEC does not waive privilege in other cases).

Although the proposed subdivision was designed fo meet a problem faced largely by the
corporate defense bar, at least some of its representatives in earlier public comments
recommended that it not be adopted until a perceived “culture of waiver” on the part of
government officials changed. These commentators thought the proposed subdivision would
have the effect of increasing the likelihood that government investigators would insist on



privilege waivers.

Other commentators thought that the “culture of waiver” would not be affected by the proposed
change and would give the pressured corporation protection from at least some of the harm
caused by the necessity to waive privilege. Some government officials argued that the proposed
change would advance the public interest by easing the cost of cooperating with government
investigations.

Since then, however, there have been signs that the “culture of waiver” might change in ways
desired by those currently opposing the proposed subdivision. On December 12, 2006, Deputy
Attorney General Paul McNulty issued a 19-page memorandum restricting the use of privilege
waivers in corporate investigations. (Exhibit B) The details of the new restrictions are beyond the
scope of this Report. Senator Arlen Specter has also introduced legislation on the subject.
(Exhibit C).

Recommendation: We have not had the benefit of input from persons with experience
representing interests that might be expected to oppose this provision, either counsel for plaintiff
interests or counsel for individual corporate employees whose interests may conflict, especially
in possible criminal prosecutions, with the interest of the corporation. We are hesttant to take a
position without the benefit of such input. That persons who would normally be expected to
support it oppose it until a perceived “culture of waiver” changes, does not seem to be a
persuasive reason for opposition. To the extent that a culture of waiver exists and is undesirable,
it exists under the present rule forbidding selective waiver, and government and regulatory
officials have not seemed sympathetic to pleas that revelations of privileged matter to them could
result in disclosures to private plaintiffs. From the point of view of those who consider that an
undesirable consequence, one must weigh the value of protecting privileged materials disclosed
to government and regulatory officials from potential private plamtiffs against the incremental
likelihood that those officials will insist on even more disclosures if potential private plaintiffs
cannot get them. For persons with such concerns, it seems clear that the gain from the selective-
waiver provision much outweighs the likelihood of more demands for disclosure. In any event,
recent developments have somewhat mitigated, and may largely eliminate, the “culture of
waiver.” If the proposed selective-waiver provision is desirable on its own merits, it should be
adopted regardless of the “culture of waiver.” That said, we are unwilling to make a
recommendation on the merits without the opportunity to consider the arguments of those who
might be expected to oppose the provision, and, therefore, do not make one. We will continue to
study the issue.

4. Enforceability of Agreements and Orders: Subdivisions (d) and () of proposed FRE 502
deal with the enforceability of agreements and orders concerning production of privileged
material. Collectively, they provide that: (1) parties may bind themselves through enforceable
agreements concerning the consequences of disclosing privileged communications or
information; (2) such agreements are not binding on anyone other than parties to the agreement
unless the agreement is embodied in a court order; and (3) a federal court order embodying an



agreement on the effect of disclosure of privileged communications or information governs all
persons, whether or not parties to the agreement, in both state and federal courts.

it is well established that parties can bind themselves by such agreements, and that such
agreements can be enforced by the court. Zubulake v. UBS Warburg LLC, 216 F.R.D. 280
(S.DN.Y. 2003); Dowd v. Calabrese, 101 F.R.D. 427 (D.D.C. 1984); U.S. v, United Shoe
Machinery, 89 F. Supp. 357 (D. Mass. 1950). Relving on this ability, parties have developed
devices such as the “clawback”™ agreement, allowing parties to retrieve privileged material
erroneously produced, and the “guick peek” agreement, allowing an adversary to review
documents before any privilege screening, designate documents desired, and let the producing
party claim privilege on designated documents despite what would otherwise be a waiver. Both
of these devices are designed to reduce the expense of privilege screening, which will only
increase, and probably become less accurate, when massive electronic discovery is involved.

Recommendation: We take no position on adoption of the provision at this time and will
continue to study this issue as well.

C. Summary of Recommendations

NYCLA favors adoption of the first two proposed provisions dealing with scope of waiver and
inadvertent disclosure and takes no position at this time on the provisions dealing with selective
waiver and the enforceability of agreements.
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DATE: May 15, 2006 (Revised June 30, 2006)

RE: Report of the Advisory Commiitee pu Evidence Rules

I. Introduction

The Advisory Committee on Evidence Rules met on April 24® and 25™ at Fordham Law
School in New York City. The Committee approved one proposed amendment to the Evidence
Rules~— ultimately for direct enactment by Congress~— with the recommendation that the Standing
Committee approve it for release for public comment. The proposal is discussed as an action item
in this Report.

* Kk Kk

I1. Action Item

Proposed Rule 502 on Waiver of Attorney-Client Privilepe and Work Product.

The Evidence Rules Commiitee has found a number of problems with the current federal
common Jaw governing the waiver of attorney-client privilege and work product. One major
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Report of the Advisory Committee on Evidence Rules
May 15, 2006

problem is that significant amounts of time and effort are expended during litigation to preserve the
privilege, even when many of the documents are of no concern to the producing party. Parties must
be extremely careful, because if a privileged document is produced, there is a risk that a court will
find a subject matter waiver that will apply not only to the instant case and document but to other
cases and documents as well. Moreover. an enormous amount of expense is put into document
production in order to protect against inadvertent disclosure of privileged information, because the
producing party risks a ruling that even a mistaken disclosure can result in a subject matter waiver.
The Committee has determined that the discovery process would be more efficient and less costly
if documents could be produced without risking a subject matter waiver of the attorney-client
privilege or work product protection.

Another concern expressed to the Committee by members of the bar involves the production
of confidential or work product material by a corporation that is the subject of a government
investigation. Most federal courts have held that such a disclosure constitutes a waiver of the
privilege, i.e., the courts generally reject the concept that a selective waiver is enforceable. This is
a problem because it can deter corporations from cooperating in the first place.

Concerns about the common law of waiver of privilege and work product have been voiced
in Congress as well. The Chairman of the House Commitiee on the Judiciary, by letter dated January
23, 2006, requested the Judicial Conference to initiate the rulemaking process to address the
litigation costs and burdens created by the current faw on waiver of attorney-client privilege and
work product protection. The Chairman recognized that while any rule prepared by the Advisory
Committee could proceed through the rulemaking process, it would eventually have to be enacted
directly by Congress, as it would be a rule affecting privileges. See 28 U.S.C. § 2074(b).

The Committee directed its Reporter and its consultant on privileges to prepare a draft rule
for its consideration that would address the problems of subject matter waiver, inadvertent
disclosure, enforceability of confidentiality orders, and selective waiver. This draft rule was
distributed in advance of the Committee meeting to selected federal judges, state and federal
regulators, members of the bar, and academics. On the first day ofits April meeting, the Committee
held a mini-hearing on the proposed rule 502 and Committee Note, inviting presentations from those
who reviewed the rule. (A transcript of the hearing is available from John Rabiej).

Based on comments received at the hearing, the Reporter and consultant revised the draft for
consideration by the Committee at its meeting. Most importantly, the draft was scaled back so that
it no Jonger regulates state rules en waiver as applied by state courts. The Committee~— together
with its laisons and several members of the Civil Rules Committee invited to attend the meeting —
discussed the draft proposal in extensive detail.

b



Report of the Advisory Commiltes on Evidence Rufes
May 18, 2006

The Committee unanimously agreed on the following basic principles. as embodied in the
proposed Rule 502:

1. A subject matter waiver should be found only when privilege or work product has
already been disclosed, and a further disclosure “ought in fairness™ to be required in order
to protect against a misrepreseéntation that might arise from the previous disclosure.

2. An inadvertent disclosure should not constitute a waiver if the holder of the
privilege or work product protection took reasonable precautions to prevent disclosure and
took reasonably prompt measures, once the holder knew or should have known of the
disclosure, to rectify the error.

3. A provision on selective waiver should be included in any proposed rule released
for public comment, but should be placed in brackets to indicate that the Committee has not
vet determined whether a provision on selective waiver should be sent to Congress.

4. Parties to litigation should be able to protect against the consequences of waiver
by seeking a confidentiality order from the court; and in order to give the parties reliable
protection, that confidentiality order must bind non-parties in any federal or state court.

5. Parties should be able to contract around common-faw waiver rules by entering
into confidentiality agreements; but in the absence of a court order, these agreements cannot
bind non-parties.

After substantial discussion, the Evidence Rules Committee unanimously approved the
proposed Rule 502 and the accompanying Committee Note for release for public comment. The
proposed Rule 502 and Commitiee Note are attached to this Report as Appendix A.

Recommendation: The Evidence Rules Committee recommends that the proposed
Evidence Rule 502 be approved for release for public comment.

Lo
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PROPOSED AMENDMENT TO THE
FEDERAL RULES OF EVIDENCE’

Rule 502. Attornev-Client Privilege and Work Product;
Limitations on Waiver

{a} Scope of waiver. — In federal proceedings. the

waiver by disclosure of an attornev-client privilege or work

product protection extends to an undisclosed communication

or information concerning the same subject matter only if that

undisclosed communication or information ought in fairness

to_be considered with the disclosed commmunication or

information.

{b) Inadvertent disclosure. — A disclosure of a

comununication or information covered by the attornev-client

privilege or work product protection does not operate as a

watver in a state or federal proceeding if the disclosure is

inadvertent and is made in connection with federal litisation

or_federal administrative proceedings — and if’ the holder of

the privilege or_work product proteciion took reasonable

‘New material i underlined; matter to be omitied is Hned through,
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FEDERAL RULES OF EVIDENCE 5

precautions to prevent disclosure and took reasonably prompt

measures. once the holder knew or should have known of the

disclosure, to rectify the error. including {if applicable)

following the procedures in Fed. R. Civ. P. 26(b¥54B).

i{ ¢} Seclective waiver. — In a federal or state

progceeding. a disclosure of a communication or information

covered by the attornev-client privilege or work product

protection — when made to a federal public office or agency

inthe exercise of its reculatory, investigative, or enforcement

authority — does not operate as a waiver of the privilege or

protection in favor of non-goveriumental persons or entities.

The effect of disclosure 1o a state or local government agency,

with respect 1o noan-governmental persons or entities. Is

governed by applicable state law. Nothing in this rule limits

or expands the authority of a government agency to disclose
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6 F EDERAL RULES OF EVIDENCE

communications or information to other sovernment agencies

or as otherwise authorized or required by law.]”

(d) Controlling effect of court erders. — A federal court

order that the attornev-client privilege or work product

protection is not waived as a result of disclosure in

connection with the litigation pending before the court

governs all persons or entities in _all state or federal

proceedinegs. whether or not they were parties fo the matter

before the court. if the order incorporates the agreement of

the parties before the court.

" The bracketing indicates that while the Commiitee is seeking public comment. it
has not yet taken a position on the merits of this provision. Public comment on this
“selective waiver” provision wili be especially important to the Committee’s
determination. The Committee is especially interested in any statissical or snecdotal
evidence tending to show that limiting the scope of waiver will 1) promote
cooperation with government regulaters and/or 2) decrease the cost of government
investigations and prosecutions.

As the Commitiee has taken no position on the bracketed provision, it is

obvious that there is nothing in the proposed rule that is inlended either o promote

eter any altempt by government agencies to seek waiver of pri :
product. The Committes takes no position on the ongoing debate aris

Depuarirrent of Justice’s revised principles governing the progsecuiion

corporation and the effect of cooperation and voluntary disclosure { Memorsndum

i Lary D Thompson, Deputy Attorsey General, section VI (Jaman

Ty
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FEDERAL RULES OF EVIDENCE 7

{e} Controlling effect of party agreements. — An

agreement on the effect of disclosure of a communication or

information covered by the attorney-client privilege or work

product protection is binding on the parties to the agreement.

but not on other parties unless the agreement is incorporated

into a court order.

() Included privilege and protection, —— Asused in this

rule:

(1) “attornev-client privilege™ means the protection

provided for confidential attornev-client communications.

ander applicable law: and

{2) “work product protection™ means the protection

for materials prepared in anticipation of litigation or for trial,

under applicable jaw.




8 FEDERAL RULES OF EVIDENCE

Committee Note
This new rute has two major purposes:

1) It resolves some longstanding disputes in the courts about
the effect of certain disclosures of material protected by the attorney-
client privilege or the work product doctrine — specifically those
disputes involving inadvertent disclosure and selective waiver.

2) lrespondsto the widespread complaint that litigation costs
for review and protection of material that is privileged or work
product have become prohibitive due to the concern that any
disclosure of protected information in the course of discovery
(however innocent or minimal) will operate as a subject matter
waiver of all protected information. This concern is especially
troubling in cases involving electronic discovery. See. e.g., Rowe
Entertainment, Inc. v. William Morris Agency, 205 F.R.D. 421, 425-
26 (S.D.NCY. 2002) (finding that in a case involving the production
of e-mail, the cost of pre-production review for privileged and work
product material would cost one defendant $120,000 and another
defendant $247,000, and that such review would take months). See
also Report to the Judicial Conference Standing Committee on Rules
of Practice and Procedure by the Advisory Committee on the Federal
Rules of Civil Procedure, September 2005 at 27 {(*The volume of
information and the forms i which it is stored make privilege
determinations more difficult and privilege review correspondingly
more expensive and time-consuming vet less likely to detect all
privileged information.”). Hopson v. City of Baltimore, 232 F.R.D.
228, 244 (DMd. 2005) (electronic discovery may encompass
“millions of documents™ and to insist upon “record-by-record pre-
production privilege review, on pain of subject matter waiver, would
impose upon parties costs of production that bear no proportionality
to what 1s at stake in the litigation™) .
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The rule seeks to provide a predictable. uniform set of
standards under which parties can determine the consequences of a
disclosure of communications or information covered by the
attorney-client privilege or work product protection. Parties to
litigation need to know, for example, that if they exchange privileged
information pursuant to a confidentiality order, the court’s order will
‘be enforceable. Forexample, ifa federal court’s confidentiality order
is not enforceable in a state court then the burdensome costs of
privilege review and retention are unlikely to be reduced.

The Committee is well aware that a privilege rule proposed
through the rulemaking process cannot bind state courts, and indeed
that a rule of privilege cannot take effect through the ordinary
rulemaking process. See 28 U.S.C § 2074(b). ki is therefore
anticipated that Congress must enact this rule directly, through its
authority under the Commerce Clause. Cf Class Action Fairness Act
ot 2005, 119 Stat. 4, PL 109-2 (relying on Commerce Clause power
to regulate state class actions).

The rule makes no attempt to alter federal or state law on
whether a communication or information is protected as attorney-
client privilege or work product as an initial matter. Moreover, while
establishing some exceptions to waiver, the rule does not purport to
supplant applicable waiver doctrine generally.

The rule governs only certain waivers by disclosure. Other
common-faw waiver doctrines may resuit tn a finding of waiver even
where there is no disclosure of privileged information or work
product. See, e.g.. Nguven v. Excel Corp., 197 F.3d 200 (5™ Cir.
1999} {reliance on an advice of counsel defense waives the privilege
with respect fo attorney-client communications pertinent to that
defense); Ryers v. Burleson, 100 FR.D. 436 (D.D.C. 1983)
(allegation of lawver malpractice constituted a waiver of confidential
commuitications under the circumstances). The rufe is nof intended
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to displace or modity federal common law concerning waiver of
privilege or work product where no disclosure has been made.

Subdivision {(a). The rule provides that a voluntary
disclosure generally results in a waiver only of the communication or
information disclosed; a subject matter waiver (of either privilege or
work product) is reserved for those unusual situations in which
faimess requires a further disclosure of related, protecied

. information, in order to protect against a selective and misleading
presentation of evidence to the disadvantage of the adversary. See,
e.g., In re von Bulow, 828 ¥.2d 94 (2d Cir. 1987) (disclosure of
privileged information in a book did not result in unfairness to the
adversary in a litigation, therefore a subject matter waiver was not
warranted); In re United Mine Workers of America Employee Benefit
Plans Litig., 159 F.R.D. 307, 312 (D.D.C. 1994){(waiver of work
product limited fo materials actually disclosed, because the party did
not deliberately disclose documents in an attempt {0 gain a tactical
advantage). The language concerning subject matter waiver —
“ought in fairness™ ~ is taken from Rule 106, because the animating
principle is the same. A party that makes a selective, misleading
presentation that is unfair to the adversary opens itself to a more
complete and accurate presentation. See, eg., United States v.
Branch, 91 F.3d 699 (3% Cir. 1996) (under Rule 106, completing
evidence was not admissible where the party’s presentation, while
selective, was not misleading or unfair). The rule rejects the result in
In re Sealed Case, 877 F.2d 976 {D.C.Cir. 1989), which held that
inadvertent disclosure of documents during discovery automatically
constituted a subject matter waiver.

Subdivision (b). Courts are in conflict over whether an
inadvertent disclosure of privileged information or work product
constitutes a waiver. A few courts find that a disclosure must be
intentional to be a waiver. Most ceurts find a waiver only if the
disclosing party acted carelessly in disclosing the communication or
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information and failed to request its return in a timely manner. And
a few courts hold that any mistaken disclosure of protected
information constitutes waiver without regard to the protections taken
to avoid such a disclosure. See generally Hopson v. City of
Baltimore, 232 ¥ R.D.228 (D.Md. 2005) for a discussion of this case
law,

The rule opts for the middle ground: inadvertent disclosure
of privileged or protected information in connection with a federal
proceeding constitutes a waiver only it the parfy did not take
reasonable precautions to prevent disclosure and did not make
reasonable and prompt efforts to rectify the error. This position is in
accord with the majority view on whether inadvertent disclosure is a
waiver. See, e.g., Zapata v. IBP, Inc., 175 FR.D. 574, 576-77 (D.
Kan. 1997) (work product); Hydraflow, Inc. v. Enidine, Inc., 145
FRD. 626, 637 (W.D.NY. 1993) (attorney-client privilege):
Edwards v. Whitaker, 868 F Supp. 226, 229 (M.D. Tenn. 1954)
(attorney-client privilege). The rule establishes a compromise
between two competing premises. On the one hand, information
covered by the attorney-client privilege or work product protection
should not be treated lightly. On the other hand, a rule imposing
strict Hability for an inadvertent disclosure threatens to impose
prohibitive costs for privilege review and retention, especially in
cases involving electronic discovery.

The rule refers to “inadvertent™ disclosure, as opposed to
using any other term, because the word “inadvertent” is widely used
by courts and commentators to cover mistaken or unintentional
disclosures of information covered by the attorney-client privilege or
the work product protection. See, e.g. Manual for Complex
Litigation Fourth § 11.44 (Federal Judicial Center 2004) (referring
to the “consequences of inadvertent waivery;, Alfdread v. City of
Grenada, 988 F2d 1425, 1434 (Sth Cir. 1993} (“There is no
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consensus, however. as to the effect of inadvertent disclosure of
contidential communications.”™).

[Subdivision {(¢). Courts are in conflict over whether
disclosure of privileged or protected information to a goverament
agency conducting an investigation of the client constitutes a general
waiver of the information disclosed. Most courts have rejected the
concept of “selective waiver,” holding that waiver of privileged or
protected information to a government agency censtituies a waiver
for all purposes and to all parties. See. e.g., Hestinghouse Electric
Corp. v. Republic of the Philippines, 951 F.2d 1414 (3d Cir. 1991).
Other courts have held that selective waiver is enforceable if the
disclosure is made subject to a confidentiality agreement with the
government agency. See, e.g. Teachers Insurance & Annuity
Association of America v. Shamrock Broadeasting Co., 521 F. Supp.
638 (S.D.N.Y. 1981). And a few courts have held that disclosure of
protected information to the government does not constitute a general
waiver, so that the information remains shielded from use by other
parties. See, e.g., Diversified Industries, Inc. v. Meredith, 572 F.2d
396 (8th Cir. 1977).

The rule rectifies this conflict by providing that disclosure of
protected information to a federal government agency exercising
regulatory, investigative or enforcement authority does not constitute
a waiver of attorney-client privilege or work product protection as
to non-governmental persons or entities, whether in federal or state
court. A rule protecting selective waiver in these circumstances
furthers the important policy of cooperation with government
agencies, and maximizes the effectiveness and efficiency of
government investigations. See /n re Columbia/HCA Hedalthcare
Corp. Billing Practices Litigation, 293 F.3d 289, 314 (6th Cir. 2002)
(Boggs, J.. dissenting) (noting that the “public interest in easing
government investigations™ Justifies a rule that disclosure o
government agencies of information covered by the attorney-client
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privilege or work preduct protection does not constitute a waiver to
private parties).

The Committee considered whether the shield of selective
waiver should be conditioned on obtaining a confidentiality
agreement from the government agency. Itrejected that condition for
a number of reasons. 1fa confidentiality agreement were a condition
to protection, disputes would be likely to arise over whether a
particular agreement was sufficiently air-tight to protect against a
finding of a general waiver, thus destroying the predictability that is
essential to proper administration of the attorney-client privilege and
work product immunity. Moreover, a government agency might
need or be required to use the information for some purpose and then
would find it difficuit or impossible to be bound by an air-tight
confidentiality agreement, however drafted. If a confidentiality
agreement were nonetheless required to trigger the protection of
selective waiver, the policy of furthering cooperation with and
efficiency in government investigations would be undermined.
Ultimately, the obtaining of a confidentiality agreement has little 1o
do with the underlying policy of furthering cooperation with
government agencies that animates the rule.]

Subdivision (d). Confidentiality orders are becoming
increasingly important in limiting the costs of privilege review and
retention, especially in cases involving electronic discovery. See
Manzial for Complex Litigation Fourth § 11.446 (Federal Judicial
Center 2004) (noting that fear of the consequences of waiver “may
add cost and delay to the discovery process for all sides™ and that
courts have responded by encouraging counsel “to stipulate at the
outset of discovery to a ‘nonwaiver’ agreement, which they can adopt
as a case~management order.”). But the utility of a confidentiality
order in reducing discovery costs is substantially diminiched if it
provides no protection outside the particular litigation in which the
order is entered. Parties are unlikely 1o be able to reduce the costs of
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pre-production review for privilege and work product if the
consequence of disclosure is that the information can be used by non-
parties to the litigation.

There is some dispute on whether a confidentiality order
entered in one case can bind non-parties from asserting waiver by
disclosure in a separate litigation.. See generally Hopson v. City of
Baftimore, 232 F R.D. 228 (D.Md. 2005) for a discussion of this case
faw. The rule provides that when a confidentiality order governing
the consequences of disclosure in that case is entered in a federal
proceeding, according to the terms agreed to by the parties, its terms
are enforceable against non-parties in any federal or state proceeding.
For example, the court order may provide for return of documents
without waiver irrespective of the care taken by the disclosing party;
the rule confemplates enforcement of “claw-back” and “quick peek™
arrangements as a way to avoid the excessive costs of pre-production
review for privilege and work product. As such, the rule provides a
party with a predictable protection that is necessary to allow that
party to limit the prohibitive costs of privilege and work product
review and retention.

Subdivision (e). Subdivision (e} codifies the well-established
proposition that parties can enter an agreement (o limit the effect of
waiver by disclosure between or among them. See, e.g., Dowd v.
Calabrese, 101 F.R.D. 427,439 (D.D.C. 1984} {no waiver where the
parties stipulated 0 advance that certain testimony at a deposition
“would not be deemed to constitute a waiver of the attorney-client or
work product privileges”); Zubulake v. UBS Warburg LLC, 216
F.R.D. 280, 290 (S.D.N.Y. 2003) {noting that parties may enter into
“so-called ‘claw-back’ agreements that allow the parties to forego
privilege review altogether in favor of an agreement to return
tnadvertently produced privilege documents™). Of course such an
agreement can bind enly the parties to the agreement. The rule
makes clear that if parties want protection from a finding of waiver
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by disclosure in a separate litigation, the agreement must be made
part of a court order.

Subdivision {f). The rule’s coverage is limited to attorney-
client privilege and work product. The limitation in coverage is
consistent with the goals of the rule, which are 1) to provide a
reasonable limit on the costs of privilege and work product review
and retention that are incurred by parties to litigation; and 2) to
encourage cooperation with government investigations and reduce
the costs of those investigations. These two interests arise mainly, if
not exclusively, in the context of disclosure of attorney-client
privilege and work product. The operation of waiver by disclosure,
as applied to other evidentiary privileges, remains a question of
federal common law. Nor does the rule purport to apply to the Fifth
Amendment privilege against compelled seif-incrimination.
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Office of the Deputy Attorney General

MEMORANDUM
TO: Heads of Departmment Components

United States AHornays

FROM: Paul J. McNulty
Deputy Attorney General

SUBJECT:

The Department experienced unprecedented success in prosecuting corporate fraud
during the last four years. We have aggressively rooted out corruption in financial markets and
corporate board rooms across the country. Federal prosecuiors should be justifiably proud that
the information used by our nation’s Brancial markets 13 more reliable, our retirernent plans are
more secure, and the investing public is better protected as a result of pur efforts. The most
significant result of this enfarcement initiative is that corporations increasingly recognize the
need for self-policing, self-reporting, and cooperation with law enforcement. Through their self-
regulation efforts, fraud undoubtedly is being prevented, sparing sharcholders from the financial
harm accompanying corporate corruption. The Department must continue to encourage these
efforts.

Though much has been accomplished, the work of protecting the integrity of the
marketplace continues. As we press forward in owr enforcement duties, 1 is appropriate that we
consider carefully proposals which could make our efforts more effective. | remain convinced
that the fundamental principles that have guided our enforcement practices are sound. In
particular, cur corporate charging principles are not only familiar, but they are welcomed by most
corporations in oyr country because good corporate leadership shares many of our goals. Like
federal prosecutors, corporate feaders must 1ake action to protect sharcholders, preserve corporate
value, and promoie honesty and fair dealing with the investing public.

We have heard from responsible corporate officials recently about the challenges they
face in discharging their dufies fo the corporation while responding in a meaningful way to a
government investigation. Many of those associated with the corporate egal community have
expressed concemn that our practices may be discolraging full and candid communieations
between corpotate employees and legal counsel. To the extent this is happening, it was never the
irention of the Departerent for our corporate charging principles 1o cause such 3 resulf.




.
Therefore, [ have decided to adiust certain aspects of our policy in wavs that will further
promaote public confidence in the Department, encourage corporate fraud prevention efforts, and
clarify our goals without saerificing our ability 1o prosecuie these important cases effectively.
The new language expands upon the Department’s long-standing policies concerning how we
thenticity of a corporation’s cooperation with a government investigation.

evaluate the

This memorandum supersedes and replaces guidance contained in the Memorandum from
Deputy Antorney General Larry D. Thompson t:nhﬂ%d Principles of Feder: a% Prosecution of
Business Orpanizations (Januvary 20, 2003) {the “Thompson Memorandum™) and the
Memorandum from the Acting Deputy Attorney General Robest D, McCallum, Jr. entitled
Waiver of Corporate Attorney-Client and Work Product Protections i’f{)x:!aber 21, 2605)the
“MecCallum Memorandum™).
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Office of the Deputy Attorpey General

MEMORANDUM

TO: Heads of Departiment Coniponents
United States Attorneys

FROM: Paut J. McNulty
Deputy Attorney General

SUBJECT:  Principles of Federal Prosecution of Business Organizations

Federal Prosecution of Business Organizations’
1§ Dhties of the Federal Prosecutor; Duties of Corperate Leaders

The prosseution of corporate crime is a high priority for the Department of Justice. By
investigating wrengdoing and bringing charges for crimiinal conduct, the Drepartment plays an
important rele in protecting investors and ensuring public confidence In business entities and in
the investmment markets in which those entittes participate. In this respect, {ederal prosecutors
and corporate leaders share a common goal. Directors and officers owe a fiduciary dutvio a
corporation’s shareholders, the corporation’s true owners, and they owe duties of honest dealing
to the-investing public in connection with the corporation’s regulatory filings and public
statements. The faithful exccution of these duties by corporate leadership serves the same values
in promoting public trust and confidence that our criminal prosecutions are designed fo serve.

A prosecutor’s duty 1o enforce the law requires the investigation and prosecution of
criminal wrongdoing if it is discovered. In carrying out this mission with the diligence and
resolve necessary to viedicate the important public interests discussed above, prosecutors should
be mindful of the commaon cause we share with responsible corporate leaders. Prosecutors
should also-be mindful that confidence in the Department is affected both by the resufts we
achieve and by the real and perceived ways in which we achieve them. Thus, the manner in

' While these guidelings refer to corporations, they appiy to the consideration of the
prosceution of all types of busingss organizations, including partuerships; sole proprietorships,
governmeni entities, and snincorporated associations.




which we do our job as prosscutors — {é‘e professi z;}na*lsm we demonstrate, our resourcefulness In
seeking information, and our willingness fo secure the facts in a manner that encourages
corporate comphiance and seifregul anm - impacts public perception of our mission. Federal
prosecutors recognize that they must maintain public confidence in the way in which they
exercise their charging discrefion, and that p ofessionalism and civility have ghways played an

important part In putiing these principles into action,
il Charging a Corporation: General Principles

A. General Prineiple: Corporations should not be treated leniently beeause of their
artificial nature nor should they be subject to harsher treattnent. Vigorous enforcement of the
"“nmmai laws against corporate wrongdoers, where appropriate, resulfs in great benefits for law
enforcement and the public, particularly in the area of white vollar erime. Indicting corporations
for wrongdoing enables the government to address and be 4 force for positive change of
corporate culture, altér corporate behavior, and prevent, discover, and punish white collar crime.

B. Comment: In all cases involving corporate wrongdoing, prosecutors should consider
the factors discussed herein. First and foremost, prosecutors should be aware of the important
public benefits that may flow from indicting a corporation in appropriate cases. For instance,
corporations are fikely to take immediate remedial steps when one is indicted for eriminal
conduct that is pervasive throughout & particular industry, and thus an indictment often provides
a unigque opportanity for deterrence on & massive scale. In addition, a corporate indictment may
result in specific deterrence by changing the culture of the indicted corporation and the behavior
of its emplovees. Finally, certain critnes that carry with them a substantial nisk of great public
harm, ¢.g., environmental crimes or financial frauds, are by their nature most likely to be
commitied by businesses, and there may, therefore, be 2 substantial federal interest in indicting
the corporation.

Charging a corporation, however, does not mean that individual direciors, officers,
empioyees, or shareholders should not alse be charged. Prosecution of a corporation is not a
substitute for the prosecution of criminally culpable individuals within or without the
wrpara{ ion. Because a corporation can act only through individuals, imposition of individual
criminal lability may provide the strongest deterrent against future corporate wrongdoing. Only

arely should provable individual culpabilify not be pursued, even in the face of an offerof 2
corporate guilty plea or some other disposition of the charges against the corporation.

Corporations are “legal persons,” capable of suing and being sued, and capable of
committing crimes. Under the dochrine of respondedt siperior, a corporation may be held
criminally lable for the illegal acts of its directors, officers, employees, and ageats. Tohold a
corporation lisble for these actions, the govermment must establish that the corporate agent's
actions ([} were within the scope of his dinies and (i) were intended, at least in part, to benefit
the corporation. In all cases involving wrongdoing by corporate agents, prosecutors should
consider the c@rp&mim, as well as the responsible individuals, as potential criminal targets.

(.-.
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Agents, however, may act for mixed reasons - both for seif-aggrandizement (both direct
and bdirect} and for the benefit of the corporation, and a corporation may be held Hable as long
as one motivation of its agent 15 1o benefit the corporation. See United States v. Poifer, 463 F.3d
g, 25¢(1* Cir. 2 &3 (stating that the test to determine whether an agent is acting within the scope
of c:mf‘? oyment is whether the agent is perfonming acts of the kind which he is authonized to
perform, and z‘m:' ¢ acts are molivated--at least in pan~by an intent 1 benefit the corporation ).
In Unsivd States v, Automated Medical Loaboratories, T70 F.24 399 {4th Cir. 1985), the Foortl h
Cireuit affirmed a corporation's conviction for the actions of a subsidiary’s emplovee éesg}ite its
claim that the employee was acting for his own benelit. namely his "ambitious natore and his
desire to ascend the corporate ladder.” The court s!..zzze&? ‘Partucei was clearly acting in part to
benefit AML since his advancement within the corporation depended on AML's well-being and
its lack of difficultics with the FDA." Furthermore, in United States v. Sun-Diamond Growers of
C ’a’*"farﬁ;‘ﬂ 138 F.34 961, 969-70 (D.C. Cir. 1998}, aff 'd on other groumds, 526 U.S. 398 (1999),
the D.C. Circuit rejected a corporafion’s argument that it should not be held criminally Hable for
the actions of its vice-president since the vice-president’s “scheme was designed {o - and did in
fact ~- defraud [the corporation], not benefit it.” According to the court, the fact that the vice-
president deceived the corporation and used its money fo contribute illegally to a congressional
campaign did pot preclude a valid finding that he acted to benefit the corporation. Part of the
vice-president’s job was to cullivate the corporation’s relationship with the congressional
candidate’s brother, the Secretary of Agriculture. Therefore, the court held, the jury was entitled
to conciude that the vice-president had acted with an intent, “however befuddled,” 1o fimther the
interegis of his employver. See glso United States v. Cincosta, 689 F.2d 238, 241-42 (1" Cir,
19823 (upholding a corporation's conviction, notwithsianding the substantial personal benefit
reaped by its miscreant agents, becauss the frandulent scheme required money to pass through
the corporation’s treasury and the fraudulently obtained soods were resold to the corporation'’s
customers in the corporation’s name).

Moreover, the corporation need not even necessarily profit from its agent's actions for i
to be held Hable. In Awromuated Medicol Laboratories, the Fourth Circuit stated:

[Blenefit is not a "touchstone of criminal corporate Hability; benefit at best is an
evidential, not an operstive, fact.” Thus, whether the agent's actions vhtimately redounded
to the benefit of the corporation is less significant than whether the agent acted with the
intent 10 benefit the corporation. The basic purpose of requiring that an agent have acted
with the intent o benefif the corporation, however, is 1o insulate the corporation from
criminal Hability for actions of ifs agents which may be intmical to the inferests of the
corparation or which may have been undertaken solely to advance the interests of that
agent.orof a party other than the eorporation.

770 F 2d at 407 temphasis sdded; guoting Old Monastery Co. v. United Siates, 147 F.2d 905,

9@5 {ath Cir.), cert. denied, 326 U.B. 3 {1945,



A
ti.  Charging a Corporation: Factors to Be Considered

A. General Principle: Generally, prosecutors apply the same factors i detcm‘zmaﬂ
b ther to charge s corporation as they do with respect 0 individuals. See USAM § 9-27.220, of
ey. Thus, the prosecutor must weigh all of the factors z'xrz\'—ﬁmily considered in the e;ezmd exercise
of prosecutorial judement: the s t..i seney of the evidence; the likelihood of success at trial; the
probable deterrent, rehabilitative, and other consequences of conviction; and the ade dequacy of
noncriminal approaches. See fai Hewaver, duae to the nature of the corporate "person,” some
additional factors are present. In conducting an investigation, determining whether to bring
charges, and negoti i ng plea agreements, prosecutors must consider the following factors in
reaching a decizion as to the proper treatment of 4 corporate farget:

i. the nature and seriousness of the offense, mcluding the risk of harm 1o the public,
and applicable policies and priorities, if any, governing the prosecution of
corporations for particular categories of crsm {se¢ section IV, infra);

2. the pervasiveness of wrongdoing within the corporation, including the complicity
in, or condonation of, the wrongdoing by corporate management {see section V,
infral;

3. the corporation'’s history of similar conduct, including prior criminal, oivil, and
regulatory enforcement actions against it (see section V1, infra);

4. the corporation’s imely and voluntary disclosure of wrongdoing and its
willingness to cooperate in the mvestigation of its agents {see section VI, infra);

5. ihf* existence and adeguacy of the corporation's pre-existing compliance program

e section VI, ffra);

6. the corporation's remedial actions, including any efforts to implement an sffective
corporate compliance program of to improve an existing one, 1o replace
responsible management, to discipline or terminate wrongdoers, to pay restitution,
and to cooperate with the relevant government agencies (see section IX, infra)

7. collateral consequences, inchuding disproportionate harm to shareholders, pension
holders and emplovees not proven personally L,uipabiﬂ and impact on the public
arising from the prosecution {(see section X, infral;

8. the adequacy of the prosecution of individuals responsible for the corporation’s
malfeasance; and

9. ithe adequacy of remedies such as civil or regulatory enforcement actions (see

secdion X1, infraj.
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B. Comment: In cct rmining whether to charge a corporation, the fore fac

be considered. The factors list ;d in this section are intended 1o be Ei’iuszm‘ihe 0£ ﬁ,u ﬁ'}
should be considered and not a complete or exhaustive list.. Some or all of these factors may or
may not apply to specific ¢ case ar;d in some cases one {actor may override all others. For
example, the nature and seriousness of the offense may be such as 1o warrant prosecution
regardiess of the other factors. In most cases, however, no single factor will be di spa*;:iﬁv’;:_
Further, national law enforcement policies in varicus enforcement areas may reguire that me
less weight be given o certain of these factors than to at‘n—.rs Of course, szuﬁ ors must
exercise their judgroent in applving and balancing these factors and this process does not

mandate 2 particular resul,

)

v"-r\

In making 3 decision to charge & corporation, the prosecuior generally has wide latitude in
determining when, whom, how, and even whether to prosecute for violations of federal criminal
taw. In exercising that discretion, proseeuiors should consider the following general statements
of principles that summarize appropriate considerations 1o be weighed and desirable practices
be followed in discharging their prosecutorial responsibilities, In doing so, prosecuiors should
ensure that the general purposes of the criminal law — assurance of warranted punishment,
deterrence of further criminal conduct, protection of the public from dangerous and fraudulent
conduct, rehabilitation of offenders, and restitution for victims and affecied communities - are
adequately met, taking into account the special nature of the corporate "person.”

iV.  Charging a Corporation: Special Policy Concerns

A. Qeneral Principle: The nature and sertousness of the crime, including the risk of harm
to the public from the criminal wﬁduct, are obviously primary factors in detennining whether 1o
charge a corporation. In addition, corporate conduct, particularly that of national and
multi-national corporations, necessarily intersects with federal economic, taxation, and criminal
law enforcement policies. In applying these priocipies, prosecutors must consider the practices
and policies of the appropriate Division of the Department, and must comply with those policies
to the exient reguired.

B. Comment: In dﬁ?erméniag whether io charge a eorporation, prosecutors should take
into account federal law enforcement priorities as discussed above, See USAM §9-27-230. In
addition, however, prosecuiors must be aware of the specific policy goals and incentive programs
established by the respective Divisions and regulatory agencies. Thus, whereas natumal persons
may be given incremental éc»r»#s of credit (ranging from bnmunity {o lesser charges to
sentencing considerations) for turning themselves in, making siatements against their penal
interest, and cooperating in the government's investigation of their own and others’ wrongdoing,
the same approach may not be appropriate in sl circumstances with respect to coporations. As
an example, it is entirely proper in many investigations for a prosecutor 1o consider the
corporation's pre-indictment conduct, e.g. voluntary disclosure, cooperation, remediation or

restitution, in determining whether 1o seck an indictment. However, this would not necessarily
be appropriate in an antiirust investigation, in which antitrust violations, by definition, go to the



heart of the corporation's business and for which the Antitrust Division has therefore established
a firm policy, understood in the business community, that credit should not be given at the
‘*haromﬁ stage for a compliance program and that amnesty is available only to the first
corporation to make full disclosure to the government. As another example, the Tax Division
has a strong preference for prosecuting responsible individuals, rather than entities, for corporate
ses. Thus, i defx,rmzmmr whe J ot not to charge a corporation, prosecufors must

i ,.,' th the Criminal, Antitrust, Tax, and Environmental and Natural Besources Divisions, i
riate or required.

Y. Charging a Corporation: Pervasiveness of Wrongdoing Within the Corporation

A. General Principle: A carpo*aucn can only act through natural persons, and ¥ 15

therefore held vesgx}{&sﬁ‘ig for the acts of such persons fairly attributable to it. Charging a

corporation for even minor misconduct may be appropriaie where the wrongdoing was pervasive
and was undertaken by a karge number of employees or by all the employees in a particular role
within the corporation, e g, salesmen or procurement officers, or was condoned by upper
management. On the other hand, in certain limited circumstances, it may not be appropriate to
im‘gasp iiability upon a corporation, particalarly one with & compliance program in place, under a

trict respondeat superior theory for the single isclated act of a rogue employee. There i3, of
course, a wide pectmm between these two extremes, and a prosecutor should exercise sound
iseretion in gvaluating the pervasiveness of wrongdoeing within a corporation,

E.\...

B. Comment: Of these factors, the most imporiant is the role of mapagement. Although
acts of even low-level emplovees may result in criminal hability, 3 corporation is directed by its
management and management is responsible for a corporate culture in which criminal conduct is
either discouraged or tacitly encouraged. As stated in-commentary to the Sentencing Guidelines:

Pervasiveness {is] case specific and [will] depend on the number, and degree of
responsibility, of individuals [with] substantial autherity ... who participated in,
condoned, or were willfully ignorant of the offense. Fewer individuals need 1o be
involved for a1 finding of pervasiveness if those individuals exercised a relatively high
degree of authority, Pervasiveness can oceur either within an organization as a whole o
within & anit of an organization. See USSG §8C2.5, comment. {n. 4.

VI.  Charging a Corporation: The Corporation’s Past History

tfﬁ

A. Geperal Principle: Prosecutors m¢

conduet, including priorcriminal, civil, and regulstory enforcement actions aga
determining whether to bring crinmpal charges.

s consider a ear;;{zmtsem history of similar
ainst it, in

B. Comment: A corporation, Hke a natural person, is expected to learn from iis mistakes,
A history of similar conduet may be probative of s corporate cubture that encouraged, or at least.
u}ﬂéf.}nt:d such conduct, regardiess of any compliance programs. Criminal prosecution of a




corporation may be ﬁa"mula_ approvriate where the cerpuratiag previously had been subject 1o
non-criminal guidance, warn g or sanctions, or previous criminal charges, and it either had not
taken aéé;;ua?n ction o prevent t future unfawful conduct or had continued 1o engage in the
conduct in spite of the warnings or enforcement actions {aken against it. In making this
determination, the corporsie structure Htseif, e.g, subsidianies or operating divisions, shouid &
ignorad, and enforcoment actions taken agamst the corporation or any of s divisions,

s, and affiliates should be considered. See USSG 8 8C2.3{0) & commentin. 6}

Vi, Charging a Corporation: The Value of Cooperation

A. General Principie: In determining whether to charge s corporation, that corporation’s
timely and voluntary disclosure of wrongdoing and its cooperation with the government’s
investigation may be relevant factors. In gauging the extent of the corporation's cooperation, the
prosecutor may consider, among other things, whether the corporation made a voluniary and
timely disclosare, and the corporatien’s willingness to provide relevant evidence and to identify
the cui;‘srﬂ 5 within the corporation, including senior executives.

B. Comment: In investigating wrongdoing by or within a corporation, a prosecuior is
likeiy to encounter several obstacles resulting from the nature of the corporation itself. It will
often be difficult to determine which individual took which action on behalf of the corporation.
Lines o f‘ authority and responsibility may be shared among operating divisions or departments,
and records and personmel may be spread throughout the Umited States or even among several
countries. Where the eriminal conduct continued over an extended period of time, the culpable
or knowledgeable personnel may have been promoted, transferred, or fired, or they may have quit
or retired.  Accordingly, & corporation’s cooperation may be critical in identifying the wipm:, and
locating relevant evidence. Relevant considerations in determining whether a corporation has
couperated are set forth below.

. Qualifving for Immunity, Amnesty or Pretsial Diversion

In some circumstances, granting a corporation immunity or amnesty or prefrial diversion
may be considered in the course of the government's investigation. In such circumstances,
rosecutors should refer to the principles governing non-prosecution agreements generally, See

US 8 § 9-27.600-650. These principles permit 2 non-prosecution agreement in exchange for
cz}{};:raranfm when a corporation’s “thnely cooperation appears to be necessary to the public
miterest and other means of obtaining the desired cooperation are unavailable or would not be
effective.” Prosecutors should note that in the case of national or multi-national corporations,
multi-disirict or global sgreoments may be pecessdry. Such agreements may only beentered inio
with the approval of each affected distriet or the appropriate Depariment official. See USAM
§9-27.641,

puren -(3
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In addition, the Department, in conjunction with regulatory agencies and other executive
branch departments, encourages ”omorati-ms, as part of the ir gom phance programs, to conduct
iernal iy sti?ati-:m and to disclose their findings to the appropriate suthorities. Some
as s‘hc Sevurities and Exchange Commission and the Environmenial Protection
H the Department's Environmental and Natural Rescurees Division, have formal
osure programs in which self-reporiing, coupled with remediation and adéitiﬁ—ﬁa{

u’x% ify the corporation for amnesiy or reduced sanclions. Even in the absence of &
Tam, prosecutorns may wvsxdu z Lorpcrauor s thmely and voluntary disclosure in
3 e adeqguacy of the corporation's compliance program and is management's
£on z!mt.n::r:: to the comphance program. However, prosecution and economic pohmes specifi
to the industry or statute may require prosecution notwithstanding 4 cor poration's willingness to
cooperats. For example, the Antitrust Division offers amnesty only 1o the first corporation 1o
agree t0 cooperate, This creates a siroag incentive for corporations pariicipating in
anti-competitive conduct to be the first 1o cooperate. In addition, amnesty, immunity, or reduced
sanctions may not be appropriate where the corporation’s business is permeated with fraud or
ather crimes,

W-e

€

Waiving Attorney-Client and Work Product Protections’

The attorney-client and work product protertions serve an extremely important functicn
inn the U.S. legal system. The attorney-client privilege is one of the oldest and most sacrosanct
privileges under U.S_ law. See Upjohn v. United States, 449 U S, 383, 389 (1976). Asthe
Sugpreme Court has stated “its purpose is to encourage full and frank communication between
attorneys and their clients and thereby promote broader public interests in the observance of law
and administration of justice.” Jd. The work product doctrine alse serves similarly important
inferests.

Waiver of attorney-client and work product protections is not a prerequisite to a finding
that a company has cooperated In the government’s investigation. However, a company’s
disclosore of privileged information may permit the government i expedite its investigation. In
addition, the disclosure of privileged information may be critical in enabling the government to
evaluate the accuracy and cezrpiet.,ﬂegs of the company’s voluntary disclosure.

Pro E{C?‘% may only request waiver of attorney-client or work product protections when
thereisa § timate need for the privileged information to fulfill their law enforcement
ﬁbiiga-ziaﬁs. ’& legitimate need for the information is not established by concluding it is merely

> The Sentencing Guidelines reward voluntary disclosure and cooperation with a
reduction in the corporation's offense level. See USSG §8C2.5(g). The refedence to
consideration of a a corporation’s waiver of atterney-chient and work product protéctions in
reducing a "GE"E}O“&HG& s culpability score in Application Note 12, was deleted effcctive
November 1, 2006, See USSG §8CZ2.5(g), comment. (n.]2}.
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desirable or convenient to oblain privileged information. The test requires a carefi] balancing of
important policy considerations underlying the attomey-client privilege and work produgt
docirine and the law enforcement needs of the government’s investigation,

{1} the hkelthood 4 'xd degree to which the privileged information will benefit the
government’s investigation;

{2} whether the information sought can be obtained in a timely and complete fashion by
using alfernative means that 4o not require waiver!

{3) the aompieifmess of the voluntary disclosure already provided; and
{3} the collateral consgquences o a corporation of a waiver,

if a legitimate nesd exists, prosecutors should seek the least infrusive waiver necessary 1o
conduct a complete and thorough investigation, and should follow a step-by-step approach to
requesting information. Qros;'ec:ﬁar‘: should first request purely factual information, which may
or may not be privileged, relating to the underlying misconduct (“Category I} Examples of
Category ! inf‘orm.m&n < suid include, without ixmtt;ztiim, copies of key documents, witness
statements, or purely factual interview memoranda regarding the underlying misconduct,
organization charts created by company counsel, factual chronologies, factual summaries, or
reports {ar portions thereof) containing investigative facts documenied by counsel.

Before reguesting that a corporation waive the a*temey-cﬁem or work product protections
for Category ! information, prosecutors must obiain written authorization from the United States
Atiorney who must provide a copy of the request to, and consuilt m‘m the Assistant Atiomey
General for the Criminal Division before granfing or denying the request. A prosecutor’s request
to the United States Atiorney for authorization to seek a waiver must set forth law enforcement’s
legitimate need for the information and identify the scope of the waiver sought. A copy of each
waiver request and authorization for Category [ information must be maintained in the files of the
U néiﬁd S‘tates Attorney. I the request is authorized, the Unifed States Attorney must
communicate the request in writing to the corporation.

A corporation’s response o the governmaent’s request for waiver of privilege for Category
! information may be considered in determining whether a corporation has cooperated in the
govermment’s investigation.
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Only if the purely factual information provides an incomplete basis o conduet # thorough
investigation should prosecutors then request that the corporation provide attorney-client
communications or noa-factual attorney work product {“Category 1I7). This information inchades
legal advice given o the corporation before, during, and afier the underlying misconduct

-

veC urrcd
sory of privileged information might include the px‘aam tion of attomey notes,
memoranda or reports (or portions thereocf) containing counsel’s mental npressions and

PRI UT UMDY (22

CEE‘!C}HS-GFE& iecai j*’*crmmatmz:“ reached as a resull of an internal investigation, or legal advice

Prosecuiors are cantioned that Category Il information should only be sought in rare
circumsiances.

Before requesting that a corporation waive the attorney-client or work product protections
for Category I information, the United States Attorney must obtain written authorization from
the Depuiv Artomey General. A United %mzes Attorney’s request fm: autﬁszw&imﬁ toseck a

waiver must set forth law enforcement’s legitimate need for the information and identify the
scope of the waiver sought. A copy of each watver request and authorization for Category I
information must be maintained in the files of the Deputy Attomey Ceneral. If the request is
authorized, the United States Attorney must communicate the request in writing to the
corporation,

If a corporation declines to provide a waiver for Category Il information afier a written
reques! from the Uniied States Attorney, prosecutors must not consider this declination against
the wrp(zmngn in making a charging decision. Prosecutors may always favorably consider a
corporaiion’s acquiescence to the government’s waiver request in determining whether a
corporation has cooperated in the government’s investigation,

Requests for Category 1l information requiring the aﬁpra*;zzi of the Deputy Attorney
General do not inclhude:

(1} legal advice contemporaneocus to the underlying misconduet when the corporation or
one of is cmployess Is relving upon an advice-of-counsel defense; and

{2} legal advice or communications in furtherance of a crime or fraud, coming within the
crime-fi gm.gi exceplion fo the atiorney-client privilege

In these two ing s, proseeutors should follow the authorization process established for
reguesting waiver ﬁ?ﬂ” 32 gx}t&' i information. '

e
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For federal prosecutors in litigating Divisions within Main Justice, waiver requests for
Ca‘tgz} o1 tmurw ition must be submitted for dpp;a-d o zhc A&axﬁ&.rti .’uto*'rr'x C;encz‘ai of the

Aﬁﬁmes 3 ner z.i 1 r approval to the Depvt‘s :ﬂttzmrf-‘v {'anerai' If the request is autharizeé, the
- Atorney General must commundeate the request In wriling to the corporation.

“
-
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Federal prosecutors are not required to obtain authorization if the corg 1 voluntanly
offers privileged dzu, uments without a request by the ga‘vemmem, hewu.- fn > untdr} walvers
must be reported fo the United Siates Attomey or the Assistant Attorney General in the Division
where the case originated. A record of these reports must be maintained in the files of that
office,

3. Shieiding Culpable Employees and Agents

Another factor to be weighed by the prosecutor is whether the corporation ap;x:arg to be
protecting its culpable employees and agents. Thus, while cases will differ depending on the
circumstances, a corporation's prosuise of support to culpable employees and agenis, e.g., through

retaining the employees without sanction for their misconduct or through providing znfamza%ion
to the empiovees about the government's investigation pursuant o a joint defense agreement,
may be considered by the prosecutor in weighing the extent and value of a corporation's
cooperation.

Prosecutors generally h uid not take into aceount whether a corporation is advancing
attomeys’ fees to emg%}y’ees or agents under investigation and indictment. Many state
tndemnification statuies grant corporations the power to advance the legal fees of officers under
investigation prior to a formal determination of puilt. As a consequence, many corporations enter
into coniractual obligations 1o advance attorneys” fees through provisions contained in their
corporate charters, bylaws or emplovment agreements. Therefore, a corporation’s compliance
with governing state law and its contractual obligations cannot be considered a failure to
cooperate” This prohibition is not meant 1o prevent a prosecutor from asking guestions about an

’ Inextremely rare cases, the adv ancement of attorneys’ fees may be izken inlo account
when the totality of the ¢i TQu’TIS{dﬁCLS show that it was intended to impaée a crispinal
investigation. In these cases, fee advancement is considered with many other telling facis to
make 2 determination &m ihs corporation is acting improperly to shield itself and its culpable
emplovees from government scrutiny. See discussion in Bﬁﬁf gsz‘ r“spge&aﬁt»i‘miv‘ States, United
Srates v. Smith ond Watson, No. 06-3299-¢r (2d Cir. Nov. 6, 2 Where these cirpumstances
exist, approvsl must be obtained from the Deputy Attorney Lzanerai before prosecutors may
onsider this factor in their charging « :ieci‘:i@ns Prosceutors should follow the authorization
rocess established for warver requests of Category 11 inforraation (see section VL2, infra).

o S )



aftorney’s representation of a corporation or its employees.”

. Obstructing the Invesgtigation
: ?zf-:.d %::}_x the prosecutor 1s v &‘ﬁczhc th ormsmﬁ n, while

purporting to cooperate, has e engage i conduet intended to inpede %: iigdi‘@ﬁ {whether or
not rising to the level of crimine i}h struction). Examples of such conduct mdu& overly broad
assertions of corporate representation of employees or former smployees; overly broad or
frivolous assertions of privilege to withhold the disclosure of refevant, non-privileged
documents; inappropriate directions to emplovees or their counsel, such as directions not to
cooperate openty and fully with the investigation including, for exampie, the direction to decline
to be interviewed; making presentations or submissions that contain mzs%eadﬁ*g assertions or
omissions; incompleie or delayed production of records; and failure o promptly disclose illegal

conducet known to the corporation.

Another factor o be w

3. Offering Cooperation: No Entitlerment 1o Immunity

Fmally, a corporation’s offer of cooperation does not automatically entitle it 1o immunity
from prosecution. A corporation should not be able 1o escape Hability merely by offering up s
directors, officers, employees, or agenis as in lien of its own prosecution. Thus, a corporation’s
willingness to cooperate is merely one relevant factor, that needs to be considered in conjunction
with the other factors, particularly those relating to the corporation’s past history and the role of
management in the wrongdoing.

Vil Charging a Corporation: Corporate Compliance Programs

A. Cenperal Principle: Camn tance programs are established by corporate management to
prevent and o detect misconduct and o ensure that corporate activities are conducted in
accordance with all applicable criminal and civil laws, regulations, and roles. The Department
encouvrages such corporate self-policing, including voluntary disclosures o the government of
any problems that a ea;psfatm 1 discovers on its own. However, the existence of g compliance
program is not sufficient, in and of iself, 1o justify not charging a corporation for criminal
comduct undertaken by s officers, directors, emplovees, or agents. Indeed, the commission of
such crimes in the face of a compliance program may suggest that the corporate management is

* Routine questions regatding the representation status of a corporation and its
emplovess, including how and by whon attorneys’ fees are paid, frequently ariss in the cowrse of
an inv x‘.t'_tg tion. They may be necessary 1o assess other issues, such as conflict-ofinterest. Such
questicns are appropriate and this sundance js not intended to prohibit such inguiry.




not adequately enforcing its program. In addition, the nature of some crimes, e.g., antitrust
ions, may be sueh trv' 1 mational law enforcement policies mandate prosecutions of
porations notwithstanding the existence of a compliance program.

,-1
,\-

B. Comment: A corporale compliance program, even one specifically prohibiting ¢
very conduct in question, é wes not absolve the corporation from gm“u*iai iia‘mm under the
doctrine of respondeat superior.  See United States v, Basic Construction Co., 711 F.2d 570
Cir. 1983) ("[A] corporation may be held criminally fes;m sible for ”-zt;trmi violations
committed by its employees if they were acting within the scope of their authority, or apparent
authority, and for the benefit of the corporation, even if... such acis were against corporate policy

r éxpress mstructions.”). In Unired States v. Potter, 463 £.3d 9, 25-26 (17 Cir. According to the

yurt, & corporation cannot “avoid Hability by adopting abstract rules” that forbid s agents from

cngaging in illegal acts; “even a specific directive to an agent or emplovee or honest efforts o
police such roles do not avtomatically free the company for the wronghul acts of agents.”
Similarly, in United States v. Hilton Hotels Corp., 467 F 2d 1000 (9% Cir, 1972), cert. denied,
409 118, 1125 {1973), the Ninth Circuit affirmed antitrust liabilizy based upon a purchasing agent
for & single hotel threatening 3 single supplier with a boyveot! unless it paid dues to a local
marketing association, even though the agent's actions were contzary fo comporate policy and
directly against express instructions from his superiors. The court reasoned that Congress, in
enacting the Sherman Antitrust Act, "intended 16 impose Hability upon business entities for the
acts of those to whom they choose o delegate the conduct of their affairs, thus stimulating 4
maximum effort by owners and managers to assure adherence by such agents 1o the requirements
af the Act.” It concluded that "general policy statements” and even direct instructions from the
agent's superiors were not sufficient; "Appeliant cm..;d not gain exculpation by issuing general
instructions without undertaking to enforee those instructions by means commensurate with the
obvious risks." See also United Steies v. Bensch, 596 F.24 871, 878 (9 Cir. 1979) ("[A]
corporation may be liable for the acts of its emplovees done contrary (o express instructions &
policies, but ... the existence of such nsfructions and policies may be considered in determining
whether the emplovee in fact acted fo benefit the corporation.”y; United States v. American
Radiator & Standard Sanitary Corp., 433 F 2d 174 (3" Cir. 1970) (affirming conviction of
corporation based upon its officer's participation in price-fixing scheme, despite corporation’s
defense that officer’s conduet viclated is "rigid anti-fraternization policy” against any
socialization {and exchamze of price mformation) with s competitors; "When the act of the
nt is within the scope of his employment or his apparent authority, the corporation is held

pi gl
27

Although this case and Basic Construction ave both antitrust cases, their reasoning
applies to other criminal violations., In the Hilton case, for instance, the Ninth Cireuit noted that
Sherman Act viclations are commercial offenses "usually motivaied by a desire 10 snhance
profits.” thus, bringing the ca:..;, within the normal yule that 4 "purpese to benefit the corporation
is necessary 1o bring the agent's sets within the scope of his employment.” 467 F.2d at 1006 &
od. In addition, in United Statex v. Automated Medical Laboraiories, THF.2d 395, 408 u.5 (‘{'t}l
Cir, 1983), the Fourth Circuit stated "thet Basic Construction states 2 penerally applicable rule on
corporate crimninal Lability despite the fact that it addresses violations of the antitrust laws.”
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legally responaible for it, although what he did may be contrary o his scteal instructions and may

;r

be unlawiul "}

While ha Department recognizes thai no pun“phar!&., progrm can ever prevent all

"";minﬁ-i tvis ‘es 2 wrpom fon's employees, the critical factors in evaluating sny program are
-hether the pre g am is adequately desxgned for maximum effectiveness in preventing and

dz:’ecnng wrongdoing by unyt{;s" ees and whether corporate management is enforcing the program

=l

or is tacitly encouraging or presswring employees {0 engage in misconduct to achieve business
obiecitves. The 1}@&&3\2&? has no format guidelines fw ca‘r;xma: comptliance programs. The
fundamenial aueq tions any prosecutor should ask are: "Is the corporation’s compliance program
well designed?” and "Does the corporation’s compliance program work?” In answering these
questions, the prosecutor should consider the com prt:hx:nsn‘ﬁ*ms: cfthe compliance program; the
extent and pervasiveness of the criminal conduet; the number and level of the Lorpﬁrate
employees invoived; the seriousness, duration, aﬂd frequency of the misconduct; and any
remedial ections taken by the c-nmcrat%ef}. including restitution, disciplinary action, and revisions
1o corporate compliance programs.” Prosccutors should alse consider the prompiness of any
disclosure of wrongdoing o the government and the corperation's cooperation in the
government's investigation. In ¢valuating compliance programs, prosecutors smay consider
whether the corporation has established corporate povernance mechanisms that can effectively
detect and prevent misconduct. For example, do the corporation's directors exercise independent
review over proposed corporate actions rather than unquestioningly ratifying officers’
-ecommendations; are the directors provided with information sufficient © enable the exercise
nés,peﬁdfnf judgment, are tnternal audnt functions condueted at a level sufficient to ensure thezr
mdepeﬁdcme and acem‘acy and have the difﬁﬂEGZ'-S eszabiis%}ed an §ﬁﬁ}rmaiihﬂ and :‘ﬁp{,ﬁiz‘;g

\aah tme,v and 4{:::{1?&&. mfﬁnnazwn snﬁc:em tc ai low &*em W Feacn ant mic}rmeé du,zs:eq
regarding the organization's compliance with the law. [n re; Caremark, 698 A.2d 959 (Del. Cu

Chan. 1996},

Prosecutors shbulé therefore atfem;:& o detennine whether a corporation's compliance
program is merely a "paper program” or whether it was designed and implemenied in an effective
manner. In addition, prosecwiors should determine whether the corporation has provided for s
staff sufficient t¢ audit, document, anafyze, and utilize the results of the corporation’s compliance
efforts. in addition, prosecutors should determine whether the corporation’s employess are
adeguately miformed about the compliance program and are convinced of the corporation's
commitment to it. This will enable the prosecutor to make an informead decision as to whether
the corporation has adopted and implemented 2 truly sffective compliance program that, when
consistent with other federal law enforcement policies, may result'in a decision to charge only the
corporation’s emplovess and agents.

¥ For a detailed review of these and other factors coneerning corporate compliance
programs, see USSG §8B2. 1
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Compliance prOgrams should be designed 1o detect the particular ivpﬂe of misconduct
maost hikely to ocour in a particular corporam;r; line of business. Many corporations operaie in
complex regulsiory environments cutside the normal experience of wmm.;l DIOSECUTOTS.

—‘x:,»o;dmgf;n vro:ecamfs should consult wnh relevant federal and state agencies with the

expert;% ¥y evaluate the adequacy of a program's design and zmpigmematmﬁ For instance, state
and federal b&pkma insurance, and medica Lb{a rds. the Department of Deiun e, the Department
of Health and Human Services, the Enviranm i P ofection Agency, and the Securities and

Exchange Commission have considerable experience with compliance pmgrams and can be very
helpful o a proset utor in evaluating such programs. 1o addition, the Fraud Section of the
Criminal Division, the Comercial Litigation Branch of the Civit Division, and the
Envirosumental Crimes Section of the Epvironment and Natural Resources Division can assist
1.5, Attorneys’ Offices in r‘umg the appropriate agency office and in providing copies of
compliance programs that were developed in previous cases.

IX.  Charging a Corporation: Restitution and Remediation

A, Geperal Principle: Although neither a corporation nor an individual target may avoid
prosecution merely by paying a sum of money, a prosecutor may consider the corporation’s
willingness to make restitution and steps already taken to do s0. A prosecutor may also consider
other remedial actions, such as mnplementing an effective corporate compliance program,
improving an existing compliance program, and disciplining wrongdoers, i determining whether
tor charge the corporation.

B. Comuent: In determining whether or not g corporation should be prosecuted, a
prosecutor may consider whether meaningful remedial measures have been taken, including
emplovee diseipline and full restitufion. A corporation's respounse to miseonduct says much
about its willingness to ensure that such misconduct does not recur. Thus, corgorations that fully
recognize the serfousness of their misconduct and accept responsibility for it should be taking
steps to implement the personnel, operational, and organizational changes necessary to establish
an awareness among emplovees that criminal conduct will not be tolerated. Among the factors
prosecutors should consider and weigh are whether the corporation appropriately disciplined the
wrongdoers and disclosed information concerning their iilegal conduet {o the government,

Employee discipline is a difficult task for many corporations because of the human
element involved and sometimes because of the S-.ezz.iom} of the employees concerned. While
corporations need to be fair to their employees, they must also be uneguivocally commiited, at el
levels of the ’»‘G“}’}“*{aﬁf‘m 1c the highest standards of legal and ethical behavior, Effective intemal
discipline can be a powerful déterrent against improper béhavior by a corporation's employess.

2& evﬁi—ua g & w}‘pf)raimﬁ esp{,zzec ey {351@{1{11233,, pmsec,&{efs mdy 547 ahatﬂ ths méﬂm ess

dise Emf* i 1;:&:5&{1‘ ;hﬁ: ;}i’i}sﬁ’fﬁz}i{fr x%}-z}zéd be 3ati§fze i:izaf iﬁe u:;r;;&aﬁaﬂ 5 trra is on the
imtegrity and credibility of its remedial and disciplinary measures rather than on fiz,, g,ro{sctzeﬁ of
the wrongdoers,



16

In addition to employee discipline, two other factors used in evaluating a corporation’s
remedial efforts are restitution and reform. As with natural persons, the decision whether or not
te prosecute should not depend upon the target's abiiity to pay restitution. A corporation's efforts
to pay restitution even in advance of any court order is, however, evidence of its "acceptance of
responsibitity” and, consistent with the practices and policies of the appropriate Division of the
Department entrusted with enforcing specific criminal laws, may be considered in determining
whether 1o bring criminal charges. Similarly, although the inadequacy of a corporate compliance
program is a factor to consider when deciding whether to charge a corporation, that corporation's

quick recognition of the flaws in the program and its efforts 1o improve the program are also

factors to consider.
X. Charging 2 Corporation: Collateral Consequences

A, Genersl Principle: Prosecutors may consider the collateral consequences of 4 corporate
criminal conviction in determining whether 1o charge the corporation with a criminal offense.

B. Comment: One of the factors in determining whether to charge a natural personor a
corporation is whether the likely punishment is appropriaie given the nature and seriousness of
the crime. In the corporate context, prosecutors may fake into account the possibly substantial
eonsequences to a corporation’s otficers, directors, emplovees, and shareholders, many of whom
may, depending on the size and nature (2.2, publicly vs. closely held} of the corporation and their
role in ifs operations, have played no role in the criminal conduct, have been completely unaware
of it, or have been wholly unable fo prevent H. Prosecutors should also be aware of pon-penal
sanctions thai may accompany a criminal charge, such as potential suspension or debarment from
eligibitity for povernment contracts or federal funded programs such as health care. Whether or
not such non-penal sanctions are appropriate or required in a particalar case is the responsibility
of the relevant agency, a decision that will be made based on the applicable statutes, regulations,
and policies.

Virtualy every conviction of a corporation, like virtually every conviction of an
individuat, will have an impact on innocent third parties, and the mere exisience of such an effect
ts not suffivient to preclude prosecution of the corporation. Therefore, in evaluating the severity
of coellateral consequences, various factors already discussed, such as the pervasiveness of the
erimiral conduct and the adegquacy of the sorporation’s compliance programs, should be
considered in determining the weight fo be 'given to this factor. Fot instance, the balance may tip
in favor of prosecuting corporations in situations where the scope of the misconduct in a case is
widespread and sustained within a corperate division (o7 spread throughout pockets of the
corporaie organization). In such cases, the possible unfairmess of visiting punishment forthe
sorpofation’s srimes upon sharcholders may be of much less concern where those shareholders
have substantially profited, even unknowingly, from widespread o pervasive criminal activity.
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Sumilarly, where the p Iagars of the wrpur:eizf:m s management or the shareholders of a
closely-held a:::rs?;mra were engagad in of aware of the wrongdoing and the conduet 2t issue
was accepted a5 2 way o é@nw business for an extended peried, étbufi’}lé,iﬁ may h decmed not
cotiateral, but a direct and entirely appropriate consequence of the corporation’s wrongdoing.
ing such collateral consequences and the weigitt (o be
oy concerns discussed in section {1, supra.

X1, Charging a Corporation: Non-Criminal Alternatives

A, General Principle: Non-criminal aliernatives to prosecution ofien exist and prosecutors
may consider whether such sanctions would adequately deter, punish, and rehabilitate a
corporation that has engaged in wrongful conduet. In evaluating the adeguacy of pon-criminal
alfernatives o prosecution, e g, civil or regulstory enforcement actions, the prosecutor may
constder all relevant factors, including:

i the sanctions available under the slternative means of disposition;
2. the likel :hu}é that an effective sanction will be imposed; and

3. he effect of non-triminal disposition on federal law enforcement interests,

B. Comment: The primary goals of criminal law are deterrence, punishment, and
rehabilitation. Non-criminal sanctions may not be an appropriate response 1o an egregious
violation, a pattern of wrongdoing, or a history of non-criminal sanctions without proper
remedistion. In other cases, however, these goals may be satisfied withowt the necessity of
instituling criminal proceedings. In determining whether federal criminal charges are
appropriate, the prosecetor should consider the same factors (modified appropriately for the
regulatory context) considered when determining whether to leave prosecution of a natural
person fo another jurisdiction or to seek non-criminal alternatives to prosecation. These factors
include: the strength of the regulatory authority's interest; the regulalory avthority’s ability and
willingness fo take effective enforcement action; the probable sanction if the regulatory
authority’s enforcement action is npheld; and the effect of 3 non-criminal disposition on federal
faw enforcement iderests, See USAM §§ 9-27.240, 9-27.250,

X#.  Charging 2 Corporation: Selecting Charges

4. General Principle: Once a progecutor has decided to charge a corporaton, the
prosecuser should charge, or should recommend that the grand jury charge, the most serious
affense that is consistent with the nataee of the defendant's conduct and that is % fyiaresult ina
sustaingble conviction.
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B. Comment: Once the decision to charge is made, the same rudes as govern charg'ng
nafural persons ”;i}p!v These rules require "a faithful and honest application of the Sentencing
Guidelines” and an "individualized assessment of the exient fo which particular e.,h ges it the
apcczm, ¢l rﬁuzz,aums:m of zhe case, are consistent with % f. 12 purpmea of the federal criminal code,
e - | ‘a%t § ?‘;:. «i}‘} in {”ZL:Q *%tis;

(o

Arg
af

dezeﬂmamwa, "zi 55 a.ppmpnatﬁ ihat the &ft«‘n =
factors as the sentencing guideline range vielded by the ~hzu ge, whether Yf!t: pmain b ;f:saui }«-,\
such seniencing range ... is proportional to the s rirxus;ne-is of the defendant’s conduet, and
whether the charge achieves such purposes of the criminal law as punishment, protection of the
public, specific and general deterrence, and reha b litation.” See Attorney General's

Wemorandum, dated Ocwber 12, 1993,

X1 Plea Agreements with Corporations

A. General Principle: In negotiating plea agreements with corporations, prosecutors
should seek a plea to the most serious, readily prov 'ﬁ**ie offense charged. In addition, the terms of
‘the plea agreement should contain appropriate provisions to ensure punishment, deterrence,
rehabilitation, and compliance with the plea agresment in the corporate context. Although
speciai cireumstances may mandate a different concluston, prosecutors generally should not
agree 1o accept a corporate guilty plea in exchange for non-prosecution or dismissal of charges
against individual officers and empioyees.

B, Comment: Prosecutors may enter into pica agreemenis with corporations for the same
reasens and under the same constraints as apply to plea agreements with natural persons. See
LISAM §§ 9-27.400-300. This means, infer alia, that the corporation should be required to plead
guiity {o the most serious, readily provable offense charged. As is the case with individuals, the
attorney making this determination should do so "on the basis of an individualized assessment of
the extent to which particular charges it the specific cireumstances of the case, are consistent
with the purposes of the federal eriminal code, and maximize the impact of federal resources on
crime. In making this determination, the attorney for the government considers, iater olia, such
factors as the seniencing guideline range vielded by the charge, whether the penaity vielded by
such sentencing range ... 1s proporiional to the seriousness of the defendant's conduet, and
whether the charge achieves such purposes of the cruninal law as pumishment, protection of the
public, specific and general deterrence, and rehabilitation.” See Attorney General's
Memorandun, dated October 12, 1993, In addition, any negotiated departures from the
Sentencing Guidelines must be justifiable under the Guidelines and must be disclosed to the
sentencing cowt. A ;:ma:aiicn should be mads o realize that pleading guilty to criminal
charges constitutes an admission of guilt and not merely a resolution of an inconvenient
dietraction from 1ts business, As with natural persons, pleas should be struchired so t’w the

corporation may 1ot jater "procksim lack of culpabilit ;z or even compiete innpeence” Ser USAM
f};; 927 20{b¥4), 9-27.440, 5-27 3060, Thus, for instan tkcrf: should be placed d upon the

cord a sufficient factual basis for the ples 1o prevent la l r corporste assertions of innocene.
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A carporate gie& agreement should alse contain provisions that recognize the nature

the corporate "person” and ensure that the principles of punishment, deterrence, and
rehabilitation are met. In the corporate context, punishment and deterrence are generally
suan*phsﬁzfd by substantial fines, mar*dﬁf@n restitution, and institution of appropriate

pliance measures, including, if necessary, continued judicial ave &Iﬁhf or the use of special
masiers. See USSG §E 8B1L ] fszq In addition, where the corporation is a government
CONTacior, permanent or Lcrz‘pﬂ-t debarment may be appropriate. Where the corporation was
engaged In government contraciing fraud, a prosecutor may not negotiaje away an agency’s right

e
o debar or o Hst the corporate defendant.

";a

€y

(2.
v

In negotiating a plea agreement, prosecutors should aiso consider the deterrent value of
D m,en:- of individuals within the corporation, Therefors, one factor that a prosecuior may
consider in determining whether fo enter into a plea agreenvent is whether the corporation is
ecking | mmupm for its employees and officers or whether the corporation is willing to
cooperate in the investigation of culpable individuals. Prosecutors should rarely negotiaie away
individual criminal Hability in 2 corporate plea.

nyws

(‘

Rehabilitation, of course, requires that the corporation undertake 10 be law-abiding in the
future. it is, therefore, appropriate fo require the corporation, as a condition of probation, 1o
impiement a compliance program or 1o reform an existing one. As discussed above, prosecutors
may consult with the appropriate state and federal agencies and components of the Justice
Depariment to ensure ?%!ai a proposed compliance program is adeguate and meets industry

‘standards and best practices. Sce section VHI, supra.

in plea agreemenis in which the corperation agrees o eooperate, the prosecuior should
ensure that the cooperation is complete and truthful. To do so, the prosecutor may request that
the corporation waive attorney-client and work product profection, make employees and agents
available for debriefing, disclose the results of 1is internal Investigation, file appropriate certified
financial statements, agree to governmental or third-party audits, and take whatever other steps
are npecessary to ensure thet the full seope of the corporate wrongdoing is disclosed and that the
responsible culprits are identified and, if appropriate, prosecuted. See gencrally section VII,
SHpFa.

fhzf: orgrrdum provides only internal Depariment of Justice guidance. I is not
%memr*d to, does not, and may not be relied upon fo create any rights, substantive or procedural,
nio a&:e az taw by any party in any matter civil or ¢riminal. Nor ar¢ any limitations hersby

ﬁk

300
1%

pi on othery, 'zsb lawihul itigabive prerogatives of the De;sari*zzem of Justice.
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To provide appropriate protection to attornev-client privileged communications
and attorney work prochiet.

IN THE SENATE OF THE UNITED STATES

Ay, SPECTER introduced the following bill; whieli was read twice and referred
to the Comnutteeon

A BILL

To provide appropriate protection to attornev-client privileged
communications and attorney work product.

1 Be it enacted by the Senate and House of Representa-
2 tives of the Unaled States of America in Congress assembled,
3 SECTION 1. SHORT TITLE.
4 This Aet may be cited as the “Attorney-Client Privi-
5 lege PI‘Gtﬁ'ﬁtiOﬂ Aet of 20067,
6 SEC. 2. FINDINGS AND PURPOSE.
7 {a) FINDING&-*G()HQ‘@SS finds the following:
8 (1) Justice 18 served when all parties fo litiga-

9 tion are represented by experienced diligent counsel.
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1 {(2) Protecting a,ttf_)r.n_e};s-'—(;-.}ie;}t privileged commu-
2 nications from compelled disclosure fosters voluntary
3 compliance with the law.

4 (3) To serve the purpose of the attornev-chient
5 privﬂeg& attornevs and clients must have a degree
6 of confidenee that they will not be required to dis-
7 close privileged communieations.

8 {4) The ability of an organization to have effec-
9 tive compliance programs and to conduet com-
10 prehensive internal investigations is enhanced when
11 there is clarity and consistency regarding the attor-
12 neyv-client privilege.

13 {(5) Prosecutors, investigators, enforcement offi-
14 cials, and other officers or emplovees of Government
15 agencies have been able to, and can eontinue to, con- |
16 duct their work while respecting attorneyv-client and
17 work product protections and the rights of individ-
18 nals, including seeking and discovering facts eruecial
19 to the investigation and prosecution of organizations.
20 (6) Despite the existence of these legitimate
21 tools, the Department of Justice and other agencies
22 have increasingly emploved tactics that undermine
23 the adversarial system of justice, such as encour-
24 aging organmizations to waive attorney-client privilege
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15
16
17
18
19
20

3

and work produet protections to avoid indietment or

other sanctions.

(7) An indictment can have devastating con-
sequences on an organization, potentially eliminating
the ability of the organization to survive post-indict-
ment or to dispute the charges against it at trial.

{8) Waiver demands and other tacties of Gov-
ernment agencies are encroaching on the constitu-
tional rights and other legal protections of employ-
ees.

(9) The attorney-client privilege, work product
(i!()cztrine,. and payvment of counsel fees shall not-be
used as devices to conceal wrongdoing or to cloak
advice on evading the law.

(b} PURPOSE.—It is the purpose of this Act to place
on each ageney clear and practical limits designed to pre-
serve the attorney-client privilege and work produet pro-
tections available to an organization and preserve the con-
stitutional rights and other legal protections available to

emplovees of such an organization,
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1 SEC. 3. DISCLOSURE OF ATTORNEY-CLIENT PRIVILEGE OR
2 ADVANCEMENT OF COUNSEL FEES AS ELE-
3 MENTS OF COOPERATION.

4 (a) IN GENERAL.—Chapter 201 of title 18, United
5 States Code, is amended by inserting after section 3013
6 the following:

7 “$3014. Preservation of fundamental legal protec-
8 tions and rights in the context of inves-
9 tigations and enforcemeni matters re-
i0 garding organizations

11 “(a) DEFINITIONS.—In this section:

12 “(1) ATTORNEY-CLIENT PRIVILEGE.—The term
13 ‘attorney-chient privilege’ means the attornev-client
14 privilege as governed by the ;.n*inei;‘ﬁ&g of the com-
15 mon law, as they may be interpreted by the courts
16 of the United States in the light of reason and expe-
17 rience, and the prineiples of article V of the Federal
18 Rules of Evidence.

19 o Y2} ATTORNEY WORK PRODUCT.—The term
20 ‘attorney work product’ means materials prepared
21 by or at the direction of an atforney in antieipation
22 of litigation, particularly any such materials that
23 eontain a mental impression, conclusion, opinion, or

24 legal theory of that attorney.
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1 “(h)y In GENERAL.—In any Federal investigation or
2 criminal or eivil enforecement matter, an agent or attorney

3 of the United States shall not—

4 “{1) demand, request, or condition treatment

S on the disclosure by an organization, or person affili-

6 ated with that orgamization, of any communication

7 protected by the attorney-chent privilege or any at-

8 torney work product;

9 “(2) condition a eivil or eriminal charging deci-
10 ston relating to a organization, or person affiliated
11 with that (:u"gan..izatim_l, on, or use as a factor in de-
12 termining whether an organization, or person affili-
13 ated with that organization, is cooperating with the
14 Government—

15 “{A) any valid assertion of the attorney-cli-
16 ent privilege or privilege for attorney work
17 product;

18 “{13) the provision of counsel to, or con-
19 tribution to the legal defense fees or expenses
20 - of, an emplovee of that organization;

21 “(C) the entry into a joint defense, infor-
22 mation sharing, or common interest agreement
23 with an emplovee of that organization if the or-

24 gamzation defermines it has a common interest
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m defending against the mvestigation or en-
forcement matter;

“(D) the sharing of information relevant to
the investigation or enforcement matter with an
emplovee of that organization; or

“(E)} a failure to terminate the employ-
ment of or otherwise sanction any emplovee of
that organization because of the decision by
that emplovee to exercise the constitutional
rights or other legal protections of that em-
plovee in response to a (Government request; or
“(3) demand or request that an organization, or

person affiliated with that organization, not take any

action deseribed in paragraph (2).

“(¢) InarppicasinitTy.—Nothing in this Act shall
prohibit an agent or attorney of the United States from
requesting or seeking any communication or material that
such agent or attornev reasonably believes is not entitled
to protection under the attornev-client privilege or attor-

ney work product doctrine.

“(d) VOLUNTARY DISCLOSURES.—Nothing in this
Aet ig intended to prohibit an organization from making,
or an agent or attorney of the United States from accept-

ing, a voluntary and unsolicited offer to share the internal

mvestigation materials of such organization.”.
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(b} CONFORMING AMENDMENT.—The table of sec-
tions for chapter 201 of title 18, United States Code, is

amended by adding at the end the following:

#3014, Preservation of fondamental legal protections and righis in the sontest

of investipafions aml enforcement matiers regarding organiza-

fions.”.



