
 
 
The Hon. Eugene R. Wedoff 
Chair, Advisory Committee on Bankruptcy Rules 
United States Bankruptcy Court  
Everett McKinley Dirksen U.S. Courthouse  
219 South Dearborn Street  
Chicago, IL 60604 
 
Dear Judge Wedoff: 
 
 The American Bankruptcy Institute’s Task Force on National Ethics Standards is 
pleased to propose an amendment to Federal Rule of Bankruptcy Procedure 2014.   
 
 The Task Force describes its mission as follows:  The ABI National Ethics Task Force 
will consider ethics issues in bankruptcy practice and will make recommendations for uniform standards, 
where appropriate.  As part of its work over a two-year period, the Task Force has examined 
such areas as the appropriate use of conflicts counsel, fiduciary duties for counsel for a 
debtor-in-possession, appropriate considerations for limited scope representation, 
competency for debtor’s counsel, ghostwriting, creditor committee solicitation, and 
disclosures under Rule 2014.  Then-ABI President Geoffrey L. Berman established the Task 
Force in 2011, and he and current President James Markus—with the help of the ABI’s 
Anthony H. N. Schnelling Endowment Fund—have provided significant support for the 
Task Force’s work.   
 
 The Chair of the Task Force is Judith Greenstone Miller, and the Vice Chairs are 
Michael P. Richman, Richard Carmody, and Claude L. (“Chip”) Bowles, Jr.  Professors Lois 
R. Lupica and Nancy B. Rapoport are the Task Force’s Co-Reporters.  The Honorable 
Elizabeth Stong, United States Bankruptcy Court for the Eastern District of New York, and 
the Honorable Barry Russell, United States Bankruptcy Court for the Central District are the 
judicial liaisons, and Richard M. Meth, Susan Freeman, Robert Charles, Edward T. Gavin, 
Theresa (“Terri”) V. Brown-Edwards, Steven Schwaber, James H. Cossitt, and Andy Vara, 
the Assistant United States Trustee for Region 9, are the Task Force’s members.  Serving ex 
officio on the Task Force are ABI’s Executive Director Sam Gerdano and ABI’s Deputy 
Executive Director Amy Quackenboss, as well as past-President Berman, past-President 
Robert Keach, and President Markus.  Albert Togut, who is the Co-Chair of the ABI’s 
Commission to Study the Reform of Chapter 11, also has served ex-officio on the Task 
Force’s conflicts counsel project. 

skillmanf
Typewritten Text
13-BK-C



 
 The Task Force’s suggested amendments to Rule 2014, along with a proposed 
“disclosure grid” to accompany the Rule, stem from the difficulty of determining just what 
“connections” a professional should disclose to a bankruptcy court when that professional is 
seeking approval of an employment application and when new “connections” affect that 
professional’s continued employment.  The Task Force recognized the importance of the 
disclosure to a bankruptcy court of any type of relationship that might affect the 
professional’s independence.  We were also mindful of the fact that too much disclosure of 
what are ultimately irrelevant “connections” creates the risk of burying the pertinent 
connections in pages and pages of pro forma recitations.   
 
 The Task Force’s proposed amendment creates a category of “Relevant 
Connections” and elaborates on the types of connections that are likely to be actually 
relevant to a court’s determination of whether it should approve the professional’s 
employment.  Accompanying the proposed amendment is a “connections grid” that is 
designed to highlight for the court the types of connections that are disclosed and to cross-
reference the relevant paragraphs in the Rule 2014 disclosure.  The grid should help a court 
“cut to the chase” as it sorts through the various relevant connections. 
 
 We hope that our proposed amendment is of use to the Rules Committee, and we 
would be happy to provide the Committee with additional information. 
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Report on Proposed Amendments to Rule 2014 
 

Reporters: 
 

Lois R. Lupica 
Maine Law Foundation Professor of Law 

University of Maine School of Law 
 

Interim Dean and Nancy B. Rapoport 
Gordon Silver Professor of Law 

William S. Boyd School of Law, UNLV 
 

Bankruptcy Code sections and Rules implicated:  11 U.S.C. §§ 327(a), 101(14), 1103, 1114; 
FED. R. BANKR. P. 2014.1 
 

Reporters’ Notes:2 
 

Sections 3273 and 11034 of the Bankruptcy Code set forth specific standards that proposed 
professionals must meet in order to be retained as an estate or committee professional.5  Each of 
these provisions requires the professional in question meet certain standards relating to their 
independence from parties other than their client in a case6. As noted by several courts, “[t]he 
purpose of Rule 2014(a) is to provide the court and the United States trustee with information to 
determine whether the professional's employment is in the best interest of the estate. . . .  Rule 2014 
disclosures are to be strictly construed and failure to disclose relevant connections is an independent 
basis for the bankruptcy court to disallow fees or to disqualify the professional from the case.”7 

 
In order for courts, the Office of the U.S. Trustee and other parties in interest to evaluate 

employment applications, Federal Rule of Bankruptcy Procedure 2014 requires professionals to 
disclose to the court those facts related to actual or potential conflicts of interests they may have.8  
FRBP 2014 currently provides: 

 
                                                 
1 Of course, there are state ethics rules that are implicated as well, including issues related to conflicts of 
interest and candor to the tribunal.  We are focusing here on the bankruptcy issues. 
2 The Reporters are grateful to Chip Bowles for all of his hard work on this project. 
3 11 U.S.C. § 327 (2013). 
4 11 U.S.C. § 1103 (2013). 
5 See, e.g., In re Crivello, 134 F.3d 831, 836 (7th Cir. 1998). 
6 See 11 U.S.C. § 101(14) (2013) (definition of disinterested person); In re Marvel Entertainment Corp., 140 
F.3d 463, 476 (3rd Cir. 1998) (discussing adverse interests and actual vs. potential conflicts of interest). 
7 See, e.g., Exco Res. v. Milbank (In re Enron Corp.), No. 02 Civ. 5638 (BSJ), 2003 U.S. Dist. WL 223455, at *4 
(S.D.N.Y. Jan. 28, 2003); Banner v. Cohen, Estis & Assocs., LLP. (In re Balco Equities Ltd.), 345 B.R. 87, 111 
(Bankr. S.D.N.Y. 2006).)  
8 See U.S. v. Gellene, 182 F.3d 578, 582 (7th Cir. 1999); Halbert v. Yousif, 225 B.R. 336, 346 (E.D. Mich. 
1998).  See also In re Plaza Hotel Corp., 111 B.R. 882, 883 (Bankr. E.D. Cal. 1990) aff’d without op., 123 B.R. 
466 (9th Cir. BAP 1990); In re Gluth Bros. Constr., 459 B.R. 351, 364 (Bankr. N.D. Ill. 2011); In re Bellevue 
Place Assocs., 171 B.R. 615, 626 (Bankr. N.D. Ill. 1994) (holding that purpose of 2014 “is to avoid even 
appearance of a conflict regardless of the integrity of the professional seeking to be employed”). 
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(a) Application for an order of employment. An order approving the 
employment of attorneys, accountants, appraisers, auctioneers, agents, or 
other professionals pursuant to § 327, § 1103, or § 1114 of the Code shall 
be made only on application of the trustee or committee. The application 
shall be filed and, unless the case is a chapter 9 municipality case, a copy of 
the application shall be transmitted by the applicant to the United States 
trustee. The application shall state the specific facts showing the necessity 
for the employment, the name of the person to be employed, the reasons 
for the selection, the professional services to be rendered, any proposed 
arrangement for compensation, and, to the best of the applicant's 
knowledge, all of the person's connections with the debtor, creditors, any 
other party in interest, their respective attorneys and accountants, the 
United States trustee, or any person employed in the office of the United 
States trustee. The application shall be accompanied by a verified statement 
of the person to be employed setting forth the person's connections with 
the debtor, creditors, any other party in interest, their respective attorneys 
and accountants, the United States trustee, or any person employed in the 
office of the United States trustee. 
 
(b) Services rendered by member or associate of firm of attorneys or 
accountants. If, under the Code and this rule, a law partnership or 
corporation is employed as an attorney, or an accounting partnership or 
corporation is employed as an accountant, or if a named attorney or 
accountant is employed, any partner, member, or regular associate of the 
partnership, corporation or individual may act as attorney or accountant so 
employed, without further order of the court. 

 
Currently, FRBP 2014 does not limit the extent of disclosure of a professional’s 

connections9 with: (i) the debtor; (ii) any creditors of the debtor; other parties in interest; (iv) 

                                                 
9 See In re Gluth Bros. Constr., where the court stated: 

 The term “connections” used in Rule 2014(a) is considerably 
broader than the terms “disinterested” and “interest adverse to the estate” 
used in Section 327(a). Thus an attorney must disclose a connection even if 
he does not believe it would disqualify him under Section 327(a). As the 
Seventh Circuit Court of Appeals has stated, professionals “cannot pick and 
choose which connections are irrelevant or trivial.” U.S. v. Gellene, 182 
F.3d 578, 588  (7th Cir. 1999) (internal citation omitted). Instead, no 
“matter how trivial a connection appears to the professional seeking 
employment, it must be disclosed.” In re Envirodyne Indus., 150 B.R. 1008, 
1021  (Bankr. N.D. Ill. 1993) (Schwartz, J.). Counsel who “fail to disclose 
timely and completely their connections proceed at their own risk because 
failure to disclose is sufficient grounds to revoke an employment order and 
deny compensation.” Gellene, 182 F. 3d at 588 (quoting In re Crivello, 134 
F.3d 831, 836 (7th Cir. 1998)). Thus “denial of fees or disqualification may 
be justified  [33] even when the professional is in fact disinterested.” In re 
Raymond Professional Group, Inc., 421 B.R. 891, 906  (Bankr. N.D. Ill. 
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attorneys of the debtor, creditors, and parties in interest; (v) accountants for the debtor, creditors, 
and parties in interest; and (vi) the United States Trustee and persons employed by the U.S. 
Trustee’s office (collectively, “2014 Parties”).  Indeed, most courts that have addressed this issue 
have held that professionals have little, if any, discretion in determining whether a connection is 
“relevant” to their employment application.10 

The broad but undefined term “connection” has led to confusion11 over the appropriate 
level of inclusiveness in disclosures.12  The uncertainty surrounding the meaning of “connection” 
has also led to attempts by professionals to argue that some important “connections are 
immaterial.”13  The following proposed new FRBP 2014 is an effort to provide clarity to 
professionals concerning what relevant connections must be disclosed, as well as to provide 
improved information for courts and other parties to use in determining a professional’s eligibility 
for employment. 
 

Current Rule 2014 reads as follows: 
 

(a) Application for and Order of Employment. An order approving 
the employment of attorneys, accountants, appraisers, auctioneers, 
agents, or other professionals pursuant to §327, §1103, or §1114 of 
the Code shall be made only on application of the trustee or 
committee. The application shall be filed and, unless the case is a 
chapter 9 municipality case, a copy of the application shall be 
transmitted by the applicant to the United States trustee. The 
application shall state the specific facts showing the necessity for the 
employment, the name of the person to be employed, the reasons for 
the selection, the professional services to be rendered, any proposed 
arrangement for compensation, and, to the best of the applicant's 
knowledge, all of the person's connections with the debtor, creditors, 
any other party in interest, their respective attorneys and accountants, 

                                                                                                                                                             
2009) (quoting In re Midway Indus. Contractors, 272 B.R. 651, 662 (Bankr. 
N.D. Ill. 2001)). 

459 B.R. 351, 364 (Bankr. N.D. Ill. 2011). 
10 See generally In re Crivello, 134 F.3d 831 (7th Cir. 1998); In re Park-Helena Corp., 63 F.3d 877 (9th Cir. 1995); 
Rome v. Braunstein, 19 F.3d 54 (1st Cir. 1994); see also In re Rusty Jones, Inc., 134 B.R. 321, 346 (Bankr. D. 
Ill. 1991) (noting the fact the professional owned a hot dog stand over 20 years before the bankruptcy with an 
indirect owner of the debtor was a de minimis connection). 
11 In re Rusty Jones at 346, Inc., 134 B.R. 321 (Bankr. D. Ill. 1991) (discussing whether ownership of a hot dog 
stand with a 2014 party 20 years before bankruptcy was filed was a connection required to be disclosed). 
12 In re EWC, 138 B.R. 276, 280 (Bankr. W.D. Okla. 1992) (“duty of professionals is to disclose all 
connections with the debtor, debtor in possession, insiders, creditors and parties in interest . . . they cannot 
pick and choose which connections are irrelevant or trivial . . . No matter how old the connection, no matter 
how old the connection, no matter how trivial it appears, the professional seeking employment must disclose 
it.”). 
13 See In re Etoys Inc., 331 B.R. 176, 197 (Bkrtcy. D. Del. 2005) (committee counsel, which was ultimately 
sanctioned $750,000, argued failure to disclose business arrangement between committee counsel and the 
president of the debtor was not disqualifying as committee counsel was not required to be disinterested under 
11 U.S.C. § 1103). 
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the United States trustee, or any person employed in the office of the 
United States trustee. The application shall be accompanied by a 
verified statement of the person to be employed setting forth the 
person's connections with the debtor, creditors, any other party in 
interest, their respective attorneys and accountants, the United States 
trustee, or any person employed in the office of the United States 
trustee. 
 
(b) Services Rendered by Member or Associate of Firm of Attorneys 
or Accountants. If, under the Code and this rule, a law partnership or 
corporation is employed as an attorney, or an accounting partnership 
or corporation is employed as an accountant, or if a named attorney 
or accountant is employed, any partner, member, or regular associate 
of the partnership, corporation, or individual may act as attorney or 
accountant so employed, without further order of the court. 

 
New proposed Rule 2014: 
 
(a) APPLICATION FOR AND ORDER OF EMPLOYMENT.  An application for an order 
approving the employment of a professional under § 327, § 1103, or § 1114 of the Code shall be 
made in writing and shall be made by the trustee, debtor in possession, or committee.14 The 
application shall be filed and, unless the case is a chapter 9 municipality case, a copy of the 
application shall be transmitted by the applicant to the United States Trustee.  The application shall 
contain: 

(1) specific facts demonstrating the necessity for the employment; 
(2) the identity of the professional to be employed, the reasons for the selection of the 
professional, and the list of the professional’s employees, members, owners, and partners 
most likely to work on the matter; 
(3) a description of the professional services to be rendered; 
(4) a description of any proposed arrangement for compensation, including a statement of 
whether the professional is seeking approval of compensation standards under 11 U.S.C. 
§ 328(a); 
(5) a statement that, to the best of the applicant’s knowledge, the professional is eligible 
under the Code for employment for the purposes set forth in the application; 
(6) a description of the investigation undertaken and the procedures used by the applicant to 
determine that the professional is eligible for the proposed employment, including 
specifically the actions that the professional undertook to identify those connections that are 
material under the circumstances, including personal, business, and professional 
connections, that would be relevant to the court in determining whether the professional 
was free of any disqualifying current or potential bias;  
(7) if the professional is to be employed in multiple affiliated cases, a description of relevant 
inter-company relationships, including any potential conflicts among the affiliated debtors 
and any proposed allocation of compensation of the professional to be paid by each affiliate; 
and  
(8) for professionals seeking approval of employment by a committee,  

                                                 
14 As for court-appointed experts, we expect that a court will set its own disclosure procedures for them. 
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(a) a statement of the process of how the professional sought employment by that 
committee, including interactions with other professionals; and 

(b) any direct and indirect contacts and communications with a person eligible for 
the committee or who sought to be appointed to the committee. 

 
(b) STATEMENT OF PROFESSIONAL. The application shall be accompanied by a verified 
statement by an authorized representative of the professional, made according to the best of that 
person’s knowledge, information, and belief, and formed after an inquiry reasonable under the 
circumstances, that shall: 

(1) state that the professional is eligible under the Code for employment for the purposes set 
forth in the application; 
(2) describe the investigation undertaken and the procedures used by the professional in 
order to make its determination of eligibility for the employment set forth in the application; 
(3) describe any interest that the professional, or any employee, member, owner, or partner 
of the professional, holds or that the professional represents that is adverse to the estate; 
(4) describe any relationship that the professional, or any employee, member, owner, or 
partner of the professional, has that would implicate Federal Rule of Bankruptcy Procedure 
5002 [Restrictions on Appointments]; 
(5) state whether the professional, or any employee, member, owner, or partner of the 
professional, has shared or has agreed to share any compensation with any person, other 
than an employee, member, owner, or partner of the professional, and if so, describe the 
terms of any such arrangement;  
(6) disclose the source and describe the amount of any retainer to be paid, and if such 
retainer is to be paid from a creditor’s collateral, whether such use is within the scope of 
authorized use of that collateral; 
(7) describe any guarantee of payment, enhancements of payment, or any collateral securing 
the payment of compensation and state the relationship of the guarantor with the debtor or 
committee and the professional;  
(8) disclose any payments for prepetition work received by the professional within 90 days of 
the petition’s filing, and all facts that may be relevant to a preference analysis under 11 
U.S.C. § 547;  
(9) disclose any conflicts waiver requested or obtained and the scope of that waiver, 
including any waiver limitations on actions the professional may or may not take during the 
case; and 
(10) describe the Relevant Connections, as defined in subsection (c) below, including any 
applicable materiality thresholds used, with the following persons, parties, or entities: 

 
(A) the debtor; 
(B) creditors of the estate; 
(C) known or anticipated post-petition creditors of the estate; 
(D) equity security holders of the debtor or of affiliates of the debtor;  
(E) officers and directors of the debtor; 
(F) parties that are insiders of the debtors or that were insiders of the debtor within 2 
years before the date of the filing of the petition; 
(G) any investment banker for any outstanding security of the debtor; 
(H) the United States trustee; 
(I) customers of the debtor or vendors to the debtor whose transactions with the 
debtor as of the petition date constitute a material portion of the debtor’s business; 
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(J) parties to executory contracts and unexpired leases; 
(K)  utility service providers; 
(L) governmental units and officials and employees thereof; 
(M) members of any committee appointed under 11 U.S.C § 1102 or otherwise 
subject to disclosure under Rule 2019; 
(N) any identified potential asset purchasers; and  
(O) any professional employed by any of the above persons, parties or entities. 

 
All disclosures made under this Rule shall be made in a format that describes the Relevant 

Connections in sufficient detail so the court and parties in interest may recognize potential biases 
and conflicts. For the Relevant Connections listed in subparagraph (b)(10), such disclosures should 
also be indicated in a grid substantially conforming to the New Proposed Official Form for Rule 
2014 Disclosures, and that grid should cross-reference the relevant paragraphs in the narrative 
disclosure itself. 
 
(c) RELEVANT CONNECTION. For purposes of this Rule, and unless otherwise defined by the 
court, “Relevant Connection” means,  

(1) any connection with a person or entity listed in subsection (b) that:  
(A) on or within two years of the filing of the petition, generated a material amount 
of income and/or transfers;  
(B) involved or was related to property of the estate with a material value;  
(C) involved a material business venture with the person or entity; or 
(D) involved working for the person or entity as a professional and generating a 
material amount of  fees in the two years prior to the filing of the petition; 

(2) any connection with the court to which the employment application is being submitted;  
(3) any connection with the United States Trustee or any person employed in the office of 
the United States Trustee; or 
(4) any other connection constituting a personal, professional, or business relationship that 
could reasonably be determined to be significant in its evaluation of whether a professional 
is qualified to be employed. 

With respect to each Relevant Connection, the applicant shall disclose personal and professional 
relationships and other connections relevant to determining the existence of bias or influence on 
professional judgment.  Any materiality threshold used by the applicant for each Relevant 
Connection shall be set forth in the application.  If the court directs use of a different threshold, the 
professional shall amend its disclosures to conform to such threshold.  The list of Relevant 
Connections is intended to be comprehensive and encompass connections relevant to the court’s 
consideration of the application.  Any additional relevant connections necessary to prevent the 
application and the professional’s verified statement from being materially misleading shall be 
included.   
 
(d) SERVICE AND TRANSMITTAL OF APPLICATION.  The applicant shall serve a copy of the 
application on: 

(A) the United States trustee; 
(B) the debtor and the debtor’s attorney; 
(C) any committee elected under § 705 or appointed under § 1102, or, if the case is a chapter 
9 case or a chapter 11 case and no committee of unsecured creditors has been appointed, on 
the creditors included on the list filed under Rule 1007(d); and 
(D) any other entity as the court may direct. 
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(e) SERVICES RENDERED BY MEMBER OR ASSOCIATE OF FIRM OF EMPLOYED 
PROFESSIONAL. If the court approves the employment of an individual, partnership, corporation, 
or other business entity, then any employee, member, owner, or partner of the professional working 
with the professional so employed may act as a professional so employed, without further order of 
the court, provided that the employee, member, owner, or partner of the professional has not been 
screened off from the employment due to a conflict of interest.  If a partnership is employed, a 
further order approving employment is not required if the partnership agreement has been amended 
solely because of the addition or withdrawal of a partner. 
 
(f) SUPPLEMENTAL STATEMENT OF PROFESSIONAL.  

(1)  The professional has a continuing duty to file a supplemental statement regarding any 
new Relevant Connections for as long as the professional is employed. 
(2)  The professional shall regularly undertake a reasonable investigation to determine 
whether any additional Relevant Connections have developed and whether previously 
disclosed Relevant Connections should be updated, and in any event, shall undertake an 
investigation at the following times: 

(A) before filing any adversary proceeding or before filing a response to any such 
adversary proceeding involving such professional;  
(B) within 28 days after any amendment to bankruptcy schedules is filed;  
(C) when a bidder for estate assets or purchase of estate assets outside the ordinary 
course of business is publicly identified; and  
(D) before filing any interim or final fee application. 

(3)  Such supplemental statements shall be served on each entity listed in Rule 2014(c), and, 
unless the case is a chapter 9 case, on the United States Trustee. 
 

(g)  The court may set a threshold for materiality of Relevant Connections.   
 
 
 
Comment on the new rule:  The appropriate threshold will vary depending on the size and type of 
case, and the applicable Relevant Connection.  For a strip mall “mom & pop” debtor, a minimum 
threshold on size of creditor claims used to determine which names to check for conflicts would 
likely not be appropriate.  A Delta or Enron case, on the other hand, would likely warrant a 
considerably higher threshold.   Likewise, all equity owners would need to be disclosed for a small 
debtor, but for a publicly-traded debtor, a securities law threshold for identified equity owners would 
be an appropriate threshold.  There will be significant variance in threshold levels given the range of 
case sizes.  It is likely that Delaware and NYC courts would allow high thresholds that would be 
considered unacceptable in other jurisdictions.  If the thresholds used are set forth—and parties in 
interest and the court have the opportunity to question them—at the beginning of the case, the Rule 
is flexible enough to be used across the board in all parts of the country.   
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New Proposed Official Form for Rule 2014 Disclosures 
 
 

                                                 
15 Cross-reference with paragraph in Application itself. 
16 Cross-reference with paragraph in Application itself. 
 
This form is new and implements Revised Rule 2014, which relates to the disclosure of relevant connections for retention purposes.  The individual completing the 
form must sign and date it. By doing so, he or she declares under penalty of perjury that the information provided is true and correct to the best of that individual’s 
knowledge, information, and reasonable belief. The signature is also a certification that the standards of Rule 9011(b) are satisfied.  
 

Name and 
position of 
professional 
with  
Relevant 
Connection15  
 

Debtor Creditor Known or 
anticipated 
Pre-petition 
creditors 

Equity 
security 
holders 

Insiders Investment 
bankers 

U.S. 
Trustee 

Customers 
/vendors 

Parties to 
executory 
contracts or 
unexpired 
leases 

Utility 
service 
providers 

Governmental 
units and 
employees 
thereof 

Committee 
members 

Potential 
asset 
buyers 

Any 
professional 
of any entity 
listed  

Description 
of Relevant 
Connection
16 

Mary 
White, 
Partner 

 X   X  X        See ¶ a., c, 
& f. 

Bill Black, 
Partner 

 X  X  X    X     See ¶ a., 
d, g & h. 

Deb Gray, 
Associate 

 X  X   X        See ¶ a., 
d, & i. 

Sam Blue, 
Paralegal 

 X             See ¶ a. 
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