JUDGE’S CHAMBERS

UNITED STATES DISTRICT COURT

MIDDLE DISTRICT OF PENNSYLVANIA
FEDERAL BUILDING
240 WEST THIRD STREET - SUITE 320
WILLIAMSPORT, PA 17701-6466

JUDGE JAMES F. McCLURE, JR. December 14 q004 (570) 323-9772

BeC 16 234

The Honorable Harvey Bartle, Til
United States District Judge

Eastern District of Pennsylvania

United States Courthouse. Room 16614
Independence Mall West

601 Market Street

Philadelphia. PA 19106

Dear Harvey:

You will recall at'thie meeting at the Four Seasons 1 suggested-that your
Advisory Committee on Criminal Rules consider an amendment to the rules which
would permit a waiver of arraignment. I indicated that we had been doing that for
years in Union and Snyder Countics.

Accordingly, I obtained a copy of the Waiver of Arraignment form being used
currently in Union County and the same is attached.

[ have had a look at Pennsylvania Rule of Criminal Procedure 571 periaining
to arraignment and in subsection (D), the language fairly well tracks Fed.R.Crim.P.
10(b) in that it indicates a defendant may waive appearance at arraignment if certain
requirements are met. It does not speak to waiver of arraignment. I have not taken
the trouble to track all the amendments to these rules, but I am certain that when we

started utilizing the waiver of arr dwnment 1t was permitted under the rules xmplncnly
if not explicitly.

No doubt, Union County has simply continued 1o use the same form it has
used since I was there, without paying a whole lot of attention to the nicety of the
current rule.




The Honorable Harvey Bartle, III
United States District Judge
December 14, 2004

Page 2

I understand Jack Bissell’s concerns with regard to matters usually reviewed
with counsel at arraignment such as a deadline [or pretrial motions, a date for jury
selection, discovery and the like. I regularly handle all of that in a standard pre-trial
practice order. However, my suggestion would only be that a waiver of arraignment
be allowed if the judge agreed, as is now the case under Fed.R.Crim.P. 10(b)(3).

We have had a frequent practice recently in the Middle District of the
government’s filing of superseding indictments, particularly in multi-defendant
criminal cases such as those charging conspiracy to distribute cocaine. Currently, I
have one seven-detendant case and another ten-defendant case. In the ten-
defendant case, a second superseding indictinent was filed for the sole purpose of
adding the last three defendants. Nevertheless, it necessitated a third arraignment
for the first seven defendants. Moreover, the first superseding indictment added a
forfeiturc count which only applied to two of the initial seven defendants.
Therefore. attorneys for all of the first seven defendants were required to appear at
three scparate arraignments to go through the exercise of entering not guilty pleas,
although some of the defendants had waived their own appcearances. It has been
my experience that all defendants enter not guilty pleas at arraignment unless there
has been an early agreement to plead to an information.

It is this kind of wastefulness of our resources to which my recommendation
is addressed. We are not only unposing upon thie valuable time of the prosecutors,
public defenders and the CJA attorneys, as well as the court staff and the probation
office, but are adding to the CJA payments for both attorney’s fees and expenses in
most of these cases. [ suspect that there could be a considerable savings of costs
nationwide if individual judges were permitted to approve not only waiver of
attendancc at arraignments but a waiver of attendance by counsel.

This recommendation would. of course. not affect the basic requirement that a
defendant make an initial personal appearance under Fed R.Crim.P. 5.
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I am aware that the following paragraph appears in the Advisory Comumittee
Notes for the 2002 Amendments to Fed.R.Crim.P. 10:

It is important to note that the amendment does not
permit the defendant to waive the arraignment itself.

which may be a triggering mechanisim for other rules.

It would be necessary, of course, to do a careful cross-check to see if the
arraignment date carries further significance, as indicated, and make such revisions
as may be required. It should not affect the Speedy Trial Act, as the 70-day period
runs from the filing date of the information or indictment or the defendant’s initial
appearance, whichever is later. 18 U.S.C. § 3161(c)(1).

Kindest personal regards and best wishes for the holidays!

Sincerely vours.

es F. McClure, Ir.

1uted States District Judge
JEM:Ilw

Enclosure

cc w/ enclosure:
The Honorable Anthony J. Scirica, Chicf Judge
The Honorable Thomas I. Vanaskie. Chicef Judge




i IN THE COURT OF COMMON PLEAS, 17th JUDICIAL DISTRICT
UNION COUNTY BRANCH - CRIMINAL
No.
COMMONWEALTH OF PENNSYLVANIA
V8. WAIVEROF
ARRAIGNMENT
Defendant
1L . hereby acknowledge that [ have received a

: “NOTICETOAPPEAR for Arraignmentand copies of the Information stating the charges filed against me by the District Attorney.

2.1am aware that T have a right to have the charges against me, as contained in the information read 10 me. word for ward. inopen
courtafterwhichlwillbeasked tostatc whetherlplead “guilty” or not guiiy ™.

3 lamfurtherawarc thatby my ownchoice. I may bypass the arraiguncent procedures. by waiving it thatis, giving up my righttobe
formally arraigned. Inthceven(Ichoosetodoso.apleaof “notguilty” will automatically be enteredonimny behalf.

1. Ihavebeenadvised inaccordance withthe Rules of Courntastomy rightsas follows:

(a) | havearighttoberepresented by alawyerof my ownchotce, orl may representmyself. Tam furtheraware that if1
believe that [ cannotafford a lawver to represent me. I may immediately make application for representationby the
v Union County Public Defender.

(h) Ihavearightto filca”Request foraBillof Particulars™ witlunseven(7) day s foliowing that date of my arraignmentand
ordinanly notlaterthanthat,

(¢) Lhaveanghtiofilea MotionforPre-Triusl Discovery and Inspection” withinfournieen(14) daysfollowing the date of my
arraignmentand ordinanly notlater thanthat.

(d) I have a right to file vurious other motions. and any such other mouons I may wish to file must ordinarily be
filed within thirty (30) days following the date of my arraigninent and arc to be filed in one document titled
“Ommbus Pre-Tnal Motion”.

5.1 further undcrstqnd that if [ do not file thesc motions in accordance with the Rules of Criminal Procedure as outlined
above. I may jeopardize my right to file them at a later date.

6. 1 acknowledge that I have read and I do understand the forcgoing, I now request that the Court
take the following action en my behalf:

I desire to waive a formal arraignment and wish thie Court to enter a plea of “not guilty” on
my behalf,
I desire to be formally arraigned by the Court.
T desire to enter a plea of “guilty”™ to the charges filed against me at this time.

3 Date Signaturc of Defendant

The foregoing document has been executed by the Defendant after conferring with me in my capacity as defense attorney.

Datc Attorney for Defendant

ORDER
The waiver of arraignment and entry of a plea of “not guilty” is hereby accepted.
At the request of the Defendant, a formal arraignment on charges filed by the District
Attorney was held this date.
The guilty plea is accepted. BY THE COURT

Date J.

White: Courl File
Canary: District Attorm
Pink. Defense Counse!




