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MEMORANDUM
TO: THE BENCH, BAR, AND PUBLIC \il ) ég‘? J J T
FROM: Honorable Jeffrey S. Sutton, Chair
Committee on Rules of Practice and Procedure
DATE: August 14, 2015
RE: Request for Comments on Proposed Rules Amendments

The Judicial Conference Advisory Committees on Bankruptcy and Evidence Rules have
proposed amendments to their respective rules, and requested that the proposals be circulated to
the bench, bar, and public for comment. The proposed amendments, rules committee reports,
and other information are attached and posted on the Judiciary’s website at:

http://www.uscourts.gov/rules-policies/proposed-amendments-published-public-comment
Opportunity for Public Comment
All comments on these proposed amendments will be carefully considered by the rules
committees, which are composed of experienced trial and appellate lawyers, judges, and scholars.
Please provide any comments on the proposed amendments, whether favorable, adverse, or
otherwise, as soon as possible but no later than Tuesday, February 16, 2016. All comments

are made part of the official record and are available to the public.

Comments concerning the proposed amendments must be submitted electronically by
following the instructions at:

http://www.uscourts.gov/rules-policies/proposed-amendments-published-public-comment


<http://www.uscourts.gov/rules
http://www.uscourts.gov/RulesAndPolicies/rules/proposed-amendments.aspx

Memorandum to the Bench, Bar, and Public
August 14, 2015
Page 2

Members of the public who wish to present testimony may appear at public hearings on
these proposals. The Advisory Committees will hold hearings on the proposed amendments on
the following dates:

. Bankruptcy Rules in Washington, DC, on January 22, 2016, and in Pasadena, CA,
on January 29, 2016;
. Rules of Evidence in Phoenix, AZ, on January 6, 2016, and in Washington, DC,

on February 12, 2016.

If you wish to testify, you must notify the Committee in writing at least 30 days before the
scheduled hearing. Requests to testify should be mailed to the Committee on Rules of Practice
and Procedure, Administrative Office of the United States Courts, Thurgood Marshall Federal
Judiciary Building, One Columbus Circle, N.E., Suite 7-240, Washington, D.C. 20544

After the public comment period, the Advisory Committees will decide whether to submit
the proposed amendments to the Committee on Rules of Practice and Procedure. At this time,
the Committee on Rules of Practice and Procedure has not approved these proposed
amendments, except to authorize their publication for comment. The proposed amendments
have not been submitted to or considered by the Judicial Conference or the Supreme Court.

The proposed amendments would become effective on December 1, 2017, if they are
approved, with or without revision, by the relevant Advisory Committee, the Committee on
Rules of Practice and Procedure, the Judicial Conference, and the Supreme Court, and if
Congress does not act to defer, modify, or reject them.

If you have questions about the rulemaking process or pending rules amendments, please
contact the Rules Committee Support Office at 202-502-1820 or visit
http://www.uscourts.gov/rules-policies
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MEMORANDUM
TO: Honorable Jeffrey S. Sutton, Chair
Standing Committee on Rules of Practice and Procedure
FROM: Honorable Sandra Segal Ikuta, Chair
Advisory Committee on Bankruptcy Rules
DATE: December 11, 2014
RE: Report of the Advisory Committee on Bankruptcy Rules

l. Introduction

The Advisory Committee on Bankruptcy Rules met on September 29 and 30, 2014, in
Charleston, South Carolina.

* k* *k k%

The Advisory Committee is presenting one action item at this meeting—an amendment to
Rule 1001 to bring it into conformity with Civil Rule 1.

EE S S S
1. Action Item—Rule 1001 for Approval For Publication
Rule 1001 is the bankruptcy counterpart to Civil Rule 1. Rather than incorporating Civil

Rule 1 by reference, Rule 1001 generally tracks the language of the civil rule. The last sentence
of Rule 1001 states, “These rules shall be construed to secure the just, speedy, and inexpensive



determination of every case and proceeding,” while Civil Rule 1 states, “[These rules] should be
construed and administered to secure the just, speedy, and inexpensive determination of every
action and proceeding.”

The pending amendment to Rule 1, which is expected to become effective on
December 1, 2015, revises the current rule to state, “[ These rules] should be construed,
administered, and employed by the court and the parties to secure the just, speedy, and
inexpensive determination of every action and proceeding.” The Committee Note explains that
“Rule 1 is amended to emphasize that just as the court should construe and administer these rules
to secure the just, speedy, and inexpensive determination of every action, so the parties share the
responsibility to employ the rules in the same way.”

The Advisory Committee concluded that for purposes of consistency, we should revise
Rule 1001 to track the language of Rule 1. The amendment to Rule 1 was part of the Duke Rules
Package, and the other rule amendments in that group—to Civil Rules 4(m), 16, 26, 30, 31, 33,
34, 36, and 37—will automatically become part of the Bankruptcy Rules because those rules are
made applicable in adversary proceedings. Moreover, deviation from the civil rule’s language
could give rise to a negative inference that the bankruptcy rule differs in the extent to which it
encourages cooperation.

In considering whether to amend Rule 1001 to include the pending amendment to Rule 1,
the Committee noted that the bankruptcy rule has never been amended to reflect the 1993
amendment to Rule 1, which added the words “and administered” to the last sentence. The
Committee concluded that the language of the 1993 amendment should also be included in Rule
1001 so that the command of the two rules will be the same (“construed, administered, and
employed by the court and the parties to secure the just, speedy, and inexpensive determination
of every case and proceeding”).

* k* *k k%
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MEMORANDUM
TO: Honorable Jeffrey S. Sutton, Chair
Standing Committee on Rules of Practice and Procedure
FROM: Honorable Sandra Segal Ikuta, Chair
Advisory Committee on Bankruptcy Rules
DATE: May 6, 2015
RE: Report of the Advisory Committee on Bankruptcy Rules

l. Introduction

The Advisory Committee on Bankruptcy Rules met on April 20, 2015, in Pasadena,
California. The draft minutes of that meeting are at Bankruptcy Appendix C.

* k* *k k%

Finally, the Committee approved a proposed rule amendment to Rule 1006(b) (relating to
filing fees) for which it seeks publication.

* Kk Kk Kk *x

1. Action Items

E I



C. Item for Publication in Auqust 2015

Action Item 10. Rule 1006(b)(1) (Filing Fee). This provision governs the payment of
the bankruptcy filing fee in installments, as authorized for individual debtors by 28 U.S.C.
81930(a). The Committee received a suggestion (12-BK-1) from the Bankruptcy Judges
Advisory Group (“BJAG”) that proposed amending Rule 1006(b) to clarify that courts may
require a debtor who applies to pay the filing fee in installments to make an initial installment
payment with the petition and the application. BJAG further suggested that any requirement for
an initial installment payment at the time of filing be limited to 25% of the total filing fee.

Over the course of several years, the Committee has given careful consideration to this
suggestion. As part of its consideration, the Committee requested the Federal Judicial Center
(*FJC”) to conduct an empirical study on court practices regarding requiring initial installment
payments at the time of filing and whether there is an association between such a requirement
and the rate of fee waiver applications.

The FJC study revealed that the difference between the percentage of chapter 7 cases in
which a fee waiver application was filed in districts requiring an upfront installment payment and
in districts not requiring such a payment was not statistically significant. The FJC study also
revealed that just over one-third of the bankruptcy courts (33) require an installment payment at
the time of filing the petition and the application to pay the filing fee in installments. The
amount of the required initial payment ranges from $40 to $135, and for courts that specify the
required payment as a percentage of the total fees due upon filing, the percentage ranges from
25% to 50%. Many of the courts do not specify the consequences of failing to make the required
payment. Of those that do, a few courts state that the application to pay in installments may or
will be denied if the initial installment is not paid at filing. A greater number of courts provide
for the possible dismissal of the case or rejection of the petition, by the clerk or by the court, with
or without further notice.

The Committee concluded that there was no need to clarify that courts may require an
initial installment payment with the petition and application. Rule 1006(b)(1) requires a petition
to be “accepted for filing if accompanied by the debtor’s signed application” to pay the filing fee
in installments. This means that a court cannot refuse to accept a petition because of the failure
to make an initial installment payment, but the rule does not prohibit requiring such a payment.
Therefore, the Committee decided not to make a revision to the rule in response to the BJAG
suggestion.

Nevertheless, the FJC study raises a different issue. Because Rule 1006(b)(1) requires
the bankruptcy clerk to accept the petition, resulting in the commencement of a bankruptcy case,
the practice of some courts of refusing to accept a petition or summarily dismissing a case
because of the failure to make an installment payment at the time of filing is inconsistent with
Rules 1006(b)(1) and 1017(b)(1). The latter provision allows the court, only *“after a hearing on
notice to the debtor and the trustee,” to dismiss a case for the failure to pay any installment of the
filing fee.

In order to clarify that courts may not refuse to accept petitions or summarily dismiss

cases for failure to make initial installment payments at the time of filing, the Committee is
proposing the amendment to Rule 1006(b)(1) that appears in Bankruptcy Appendix B. The

-10-



amendment is intended to emphasize that an individual debtor’s petition must be accepted for
filing so long as the debtor submits a signed application to pay the filing fee in installments and
even if a required initial installment payment is not made at the same time. The Committee Note
explains that dismissal of the case for failure to pay any installment must proceed according to
Rule 1017(b)(1).

The Committee voted unanimously to request publication for public comment of the
proposed amendment in August 2015.

* k* Kk k%
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PROPOSED AMENDMENTS TO THE FEDERAL
RULES OF BANKRUPTCY PROCEDURE"

Rule 1001. Scope of Rules and Forms; Short Title

The Bankruptcy Rules and Forms govern procedure in
cases under title 11 of the United States Code. The rules
shall be cited as the Federal Rules of Bankruptcy Procedure
and the forms as the Official Bankruptcy Forms. These

rules shall be construed, administered, and employed by the

court and the parties to secure the just, speedy, and
inexpensive determination of every case and proceeding.
Committee Note

The last sentence of the rule is amended to incorporate
the changes to Rule 1 F.R. Civ. P. made in 1993 and 2015.

The word “administered” is added to recognize the
affirmative duty of the court to exercise the authority
conferred by these rules to ensure that bankruptcy cases
and the proceedings within them are resolved not only
fairly, but also without undue cost or delay. As officers of

New material is underlined in red; matter to be omitted is
lined through.
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2  FEDERAL RULES OF BANKRUPTCY PROCEDURE

the court, attorneys share this responsibility with the judge
to whom the case is assigned.

The addition of the phrase “employed by the court and
the parties” emphasizes that parties share in the duty of
using the rules to secure the just, speedy, and inexpensive
determination of every case and proceeding. Achievement
of this goal depends upon cooperative and proportional use
of procedure by lawyers and parties.

This amendment does not create a new or independent

source of sanctions. Nor does it abridge the scope of any
other of these rules.

-14-
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FEDERAL RULES OF BANKRUPTCY PROCEDURE 3

Rule 1006. Filing Fee

* Kk Kk Kk *

(b) PAYMENT OF FILING FEE IN
INSTALLMENTS.

(1) Application to Pay Filing Fee in

Installments. A voluntary petition by an individual shall be

accepted for filing, regardless of whether any portion of the

filing fee is paid, if accompanied by the debtor’s signed

application, prepared as prescribed by the appropriate
Official Form, stating that the debtor is unable to pay the

filing fee except in installments.

* Kk Kk k%

Committee Note

Subdivision (b)(1) is amended to clarify that an
individual debtor’s voluntary petition, accompanied by an
application to pay the filing fee in installments, must be
accepted for filing, even if the court requires the initial
installment to be paid at the time the petition is filed and
the debtor fails to make that payment. Because the debtor’s
bankruptcy case is commenced upon the filing of the
petition, dismissal of the case due to the debtor’s failure to

-15-



4  FEDERAL RULES OF BANKRUPTCY PROCEDURE

make the initial or a subsequent installment payment is
governed by Rule 1017(b)(1).

-16-
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MEMORANDUM
TO: Honorable Jeffrey S. Sutton, Chair
Standing Committee on Rules of Practice and Procedure
FROM: Honorable William K. Sessions, 111, Chair
Advisory Committee on Evidence Rules
DATE: May 7, 2015
RE: Report of the Advisory Committee on Evidence Rules

|. Introduction

The Advisory Committee on Evidence Rules (the “Committee”) met on April 17, 2015 at
Fordham University School of Law in New York City.

The Committee seeks approval of two proposed amendments for release for public
comment:

1. Abrogation of Rule 803(16), the ancient documents exception to the hearsay rule; and

2. Amendment of Rule 902 to add two subdivisions that would allow authentication of
certain electronic evidence by way of certification by a qualified person.

-17-



Il. Action Items
A. Proposed Abrogation of Rule 803(16)

Rule 803(16) provides a hearsay exception for “ancient documents.” If a document is
more than 20 years old and appears authentic, it is admissible for the truth of its contents. The
Committee considered whether Rule 803(16) should be abrogated or amended because of the
development of electronically stored information. The rationale for the exception has always
been questionable, because a document does not become reliable just because it is old; and a
document does not magically become reliable enough to escape the rule against hearsay on the
day it turns 20. The Committee concluded that the exception has been tolerated because it has
been used so infrequently, and usually because there is no other evidence on point. But because
electronically stored information can be retained for more than 20 years, there is a strong
likelihood that the ancient documents exception will be used much more frequently in the
coming years. And it could be used to admit only unreliable hearsay, because if the hearsay is in
fact reliable it will probably be admissible under other reliability-based exceptions, such as the
business records exception or the residual exception. Moreover, the need for an ancient
documents exception is questionable as applied to ESI, for the very reason that there may well be
a great deal of reliable electronic data available to prove any dispute of fact.

The Committee considered four formal proposals for amending the rule. The proposals
were: 1) abrogation; 2) limiting the exception to hardcopy; 3) adding the necessity requirement
from the residual exception (Rule 807); and 4) adding the Rule 803(6) requirement that the
document would be excluded if the opponent could show that the document was untrustworthy
under the circumstances. It ultimately determined, unanimously, that Rule 803(16) should be
abrogated. In support of that determination, the Committee drew the following conclusions:

e The exception, which is based on necessity, is in fact unnecessary because an
ancient document that is reliable can be admitted under other hearsay exceptions, such as
Rule 807 or Rule 803(6). In fact, the only case that the original Advisory Committee
relied upon in support of the ancient documents exception was one in which the court
found an old document admissible because it was reliable — an analysis which today
would have rendered it admissible as residual hearsay. So the only real “use” for the
exception is to admit unreliable hearsay — as has happened in several reported cases.

e The exception can be especially problematic in criminal cases where statutes of
limitations are not applicable, such as cases involving sexual abuse and conspiracy.

e Many forms of ESI have just become or are about to become more than 20
years old, and there is a real risk that substantial amounts of unreliable ESI will be
stockpiled and subject to essentially automatic admissibility under the existing exception.

e The ancient documents exception is not a venerated exception under the
common law. While the common law has traditionally provided for authenticity of
documents based on age, the hearsay exception is of relatively recent vintage. Moreover,
it was originally intended to cover property-related cases to ease proof of title. It was

-18-



subsequently expanded, without significant consideration, to every kind of case in which
an old document would be relevant. Thus, abrogating the exception would not present the
kind of serious uprooting as might exist with other rules in the Federal Rules of Evidence.

e The ancient documents exception is based on necessity (lack of other proof),
but where the document is necessary it will likely satisfy at least one of the admissibility
requirements of the residual exception — i.e., that the hearsay is more probative than any
other evidence reasonably available. So if the document is reliable it will be admissible as
residual hearsay — and if it is unreliable it should be excluded no matter how
“necessary” it is.

The Committee concluded that the problems presented by the ancient documents
exception could not be fixed by tinkering with it — the appropriate remedy is to abrogate the
exception and leave the field to other hearsay exceptions such as the residual exception and the
business records exception. In particular, there was no support for the proposal that would limit
the exception to hardcopy, as the distinction between ESI and hardcopy would be fraught with
questions and would be difficult to draw. For example, is a scanned copy of an old document, or
a digitized version of an old book, ESI or hardcopy? As to the proposals to import either
necessity or reliability requirements into the rule, Committee members generally agreed that they
would be problematic because they would draw the ancient documents exception closer to the
residual exception, thus raising questions about how to distinguish those exceptions.

The Committee unanimously approved the proposal to abrogate Rule 803(16), together
with the following Committee Note to explain that abrogation:

The ancient documents exception to the rule against hearsay has been abrogated.
The exception was based on the flawed premise that the contents of a document are
reliable merely because the document is old. While it is appropriate to conclude that a
document is genuine when it is old and located in a place where it would likely be — see
Rule 901(b)(8) — it simply does not follow that the contents of such a document are
truthful.

The ancient documents exception could once have been thought tolerable out of
necessity (unavailability of other proof for old disputes) and by the fact that the exception
has been so rarely invoked. But given the development and growth of electronically
stored information, the exception has become even less justifiable and more subject to
abuse. The need for an ancient document that does not qualify under any other hearsay
exception has been diminished by the fact that reliable electronic information is likely to
be available and will likely satisfy a reliability-based hearsay exception — such as Rule
807 or Rule 803(6). Thus the ancient documents exception is not necessary to qualify
dated information that is reliable. And abuse of the ancient document exception is
possible because unreliable electronic information could be easily accessible, and would
be admissible under the exception simply because it has been preserved electronically for
20 years.

-19-



Recommendation:  The Committee recommends that the proposed abrogation of
Evidence Rule 803(16) be issued for public comment.

B. Proposed Amendment to Evidence Rule 902

At its previous meeting, the Committee approved in principle changes that would allow
certain electronic evidence to be authenticated by a certification of a qualified person — in lieu
of that person’s testimony at trial. (Those changes were discussed as an information item at the
January, 2015 Standing Committee meeting). At its Spring meeting, the Committee unanimously
approved a proposal to add two new subdivisions to Rule 902, the rule on self-authentication.
The first provision would allow self-authentication of machine-generated information, upon a
submission of a certification prepared by a qualified person. The second proposal would provide
a similar certification procedure for a copy of data taken from an electronic device, media or file.
These proposals are analogous to Rules 902(11) and (12) of the Federal Rules of Evidence,
which permit a foundation witness to establish the authenticity of business records by way of
certification.

The proposals have a common goal of making authentication easier for certain kinds of
electronic evidence that are, under current law, likely to be authenticated under Rule 901 but
only by calling a witness to testify to authenticity. The Committee has concluded that the types
of electronic evidence covered by the two proposed rules are rarely the subject of a legitimate
authenticity dispute, but it is often the case that the proponent is nonetheless forced to produce an
authentication witness, incurring expense and inconvenience — and often, at the last minute,
opposing counsel ends up stipulating to authenticity in any event.

The self-authentication proposals, by following the approach taken in Rule 902(11) and
(12) regarding business records, essentially leave the burden of going forward on authenticity
questions to the opponent of the evidence. Under those rules a business record is authenticated
by a certificate, but the opponent is given “a fair opportunity” to challenge both the certificate
and the underlying record. The proposals for new Rules 902(13) and 902(14) would have the
same effect of shifting to the opponent the burden of going forward (not the burden of proof) on
authenticity disputes regarding the described electronic evidence.

The Committee has carefully considered whether the self-authentication proposals would
raise a Confrontation Clause concern when the certificate of authenticity is offered against a
criminal defendant. The Committee is satisfied that no constitutional issue is presented, because
the Supreme Court has stated in Melendez-Diaz v. Massachusetts, 557 U.S. 305, 322 (2009), that
even when a certificate is prepared for litigation, the admission of that certificate litigation is
consistent with the right to confrontation if it does nothing more than authenticate another
document or item of evidence. That is all that these certificates would be doing under the
Rule 902(13) and (14) proposals. The Committee also relied on the fact that the lower courts had
uniformly held that certificates prepared under Rules 902(11) and (12) do not violate the right to
confrontation; those courts have relied on the Supreme Court’s statement in Melendez-Diaz. The
Committee determined that the problem with the affidavit found testimonial in Melendez-Diaz
was that it certified the accuracy of a drug test that was itself prepared for purposes of litigation.
The certificates that would be prepared under proposed Rules 902(13) and (14) would not be
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certifying the accuracy of any contents or any factual assertions. They would only be certifying
that the evidence to be introduced was generated by the machine (Rule 902(13)) or is data copied
from the original (Rule 902(14)). In this regard, the Note approved by the Committee
emphasizes that the goal of the amendments is narrow one: to allow electronic information that
would otherwise be established by a witness instead to be established through a certification by
that same witness.

Proposed Rule 902(13) — as unanimously approved by the Committee with the
recommendation that it be released for public comment — provides as follows:

Rule 902. Evidence That Is Self-Authenticating

The following items of evidence are self-authenticating; they require no extrinsic
evidence of authenticity in order to be admitted:

* X *

(13) Certified Records Generated by an Electronic Process or System. A
record generated by an electronic process or system that produces an accurate result, as
shown by a certification by a qualified person that complies with the certification
requirements of Rule 902(11) or Rule 902(12). The proponent must meet the notice
requirements of Rule 902(11).

The Proposed Committee Note to Rule 902(13) provides as follows:

The amendment sets forth a procedure by which parties can authenticate certain
electronic evidence other than through the testimony of a foundation witness. As with the
provisions on business records in Rules 902(11) and (12), the Committee has found that
the expense and inconvenience of producing a witness to authenticate an item of
electronic evidence is often unnecessary. It is often the case that a party goes to the
expense of producing an authentication witness and then the adversary either stipulates
authenticity before the witness is called or fails to challenge the authentication testimony
once it is presented. The amendment provides a procedure under which the parties can
determine in advance of trial whether a real challenge to authenticity will be made, and
can then plan accordingly.

Nothing in the amendment is intended to limit a party from establishing
authenticity of electronic evidence on any ground provided in these Rules, including
through judicial notice where appropriate.

A proponent establishing authenticity under this Rule must present a certification
containing information that would be sufficient to establish authenticity were that
information provided by a witness at trial. If the certification provides information that
would be insufficient to authenticate the record if the certifying person testified, then
authenticity is not established under this Rule. The intent of the Rule is to allow the
authenticity foundation that satisfies Rule 901(b)(9) to be established by a certification
rather than the testimony of a live witness.

21-



A certification under this Rule can only establish that the proffered item has
satisfied the admissibility requirements for authenticity. The opponent remains free to
object to admissibility of the item on other grounds. For example, if a webpage is
authenticated by a certificate under this rule, that authentication does not mean that the
assertions on the webpage are admissible for their truth. It means only that the item is
what the proponent says it is, i.e., a particular web page that was posted at a particular
time. Likewise, the certification of a process or system of testing means only that the
system described in the certification produced the item that is being authenticated.

The reference to Rule 902(12) is intended to cover certifications that are made in
a foreign country.

Proposed Rule 902(14) — as unanimously approved by the Committee with the
recommendation that it be released for public comment — provides as follows:

Rule 902. Evidence That Is Self-Authenticating

The following items of evidence are self-authenticating; they require no extrinsic
evidence of authenticity in order to be admitted:

* X *

(14) Certified Data Copied From an Electronic Device, Storage Media or
File. Data copied from an electronic device, storage media, or electronic file, if
authenticated by a process of digital identification, as shown by a certification by a
gualified person that complies with the certification requirements of Rule 902(11) or
Rule 902(12). The proponent must meet the notice requirements of Rule 902(11).

The Proposed Committee Note to Rule 902(14) provides as follows:

The amendment sets forth a procedure by which parties can authenticate data
copied from an electronic device, storage medium, or an electronic file, other than
through the testimony of a foundation witness. As with the provisions on business records
in Rules 902(11) and (12), the Committee has found that the expense and inconvenience
of producing an authenticating witness for this evidence is often unnecessary. It is often
the case that a party goes to the expense of producing an authentication witness, and then
the adversary either stipulates authenticity before the witness is called or fails to
challenge the authentication testimony once it is presented. The amendment provides a
procedure in which the parties can determine in advance of trial whether a real challenge
to authenticity will be made, and can then plan accordingly.

Today, data copied from electronic devices, storage media, and electronic files are
ordinarily authenticated by “hash value.” A hash value is a unique alpha-numeric
sequence of approximately 30 characters that an algorithm determines based upon the
digital contents of a drive, media, or file. Thus, identical hash values for the original and
copy reliably attest to the fact that they are exact duplicates. This amendment allows self-
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authentication by a certification of a qualified person that she checked the hash value of
the proffered item and that it was identical to the original. The rule is flexible enough to
allow certifications through processes other than comparison of hash value, including by
other reliable means of identification provided by future technology.

Nothing in the amendment is intended to limit a party from establishing
authenticity of electronic evidence on any ground provided in these Rules, including
through judicial notice where appropriate.

A proponent establishing authenticity under this Rule must present a certification
containing information that would be sufficient to establish authenticity were that
information provided by a witness at trial. If the certification provides information that
would be insufficient to authenticate the record if the certifying person testified, then
authenticity is not established under this Rule.

A certification under this Rule can only establish that the proffered item is
authentic. The opponent remains free to object to admissibility of the item on other
grounds. For example, in a criminal case in which data copied from a hard drive is
proffered, the defendant can still challenge hearsay found in the hard drive, and can still
challenge whether the information on the hard drive was placed there by the defendant.

The reference to Rule 902(12) is intended to cover certifications that are made in
a foreign country.

* Kk Kk Kk *
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PROPOSED AMENDMENTS TO THE
FEDERAL RULES OF EVIDENCE*

Rule 803. Exceptions to the Rule Against Hearsay—
Regardless of Whether the Declarant Is
Available as a Witness

The following are not excluded by the rule against
hearsay, regardless of whether the declarant is available as

a witness:

* kX k% %
. | hat | I ld_and
whose—authenticityis—established— [Abrogated

(Effective Dec. 1, 2017).]

* k* *k k%

Committee Note

The ancient documents exception to the rule against
hearsay has been abrogated. The exception was based on
the flawed premise that the contents of a document are
reliable merely because the document is old. While it is
appropriate to conclude that a document is genuine when it

! New material is underlined in red; matter to be omitted is lined
through.
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is old and located in a place where it would likely be—see
Rule 901(b)(8)—it simply does not follow that the contents
of such a document are truthful.

The ancient documents exception could once have
been thought tolerable out of necessity (unavailability of
other proof for old disputes) and by the fact that the
exception has been so rarely invoked. But given the
development and growth of electronically stored
information, the exception has become even less justifiable
and more subject to abuse. The need for an ancient
document that does not qualify under any other hearsay
exception has been diminished by the fact that reliable
electronic information is likely to be available and will
likely satisfy a reliability-based hearsay exception—such as
Rule 807 or Rule 803(6). Thus the ancient documents
exception is not necessary to qualify dated information that
is reliable. And abuse of the ancient document exception is
possible because unreliable electronic information could be
easily accessible, and would be admissible under the
exception simply because it has been preserved
electronically for 20 years.
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FEDERAL RULES OF EVIDENCE 3

Rule 902. Evidence That Is Self-Authenticating
The following items of evidence are self-
authenticating; they require no extrinsic evidence of

authenticity in order to be admitted:

E I

(13) Certified Records Generated by an Electronic

Process or System.> A record generated by an

electronic process or system that produces an

accurate result, as shown by a certification of a

gualified person that complies with the

certification requirements of Rule 902(11) or

(12). The proponent must also meet the notice

requirements of Rule 902(11).

Committee Note

The amendment sets forth a procedure by which
parties can authenticate certain electronic evidence other

2 After discussion with the Standing Committee, the Committee
Note was amended to provide examples of the Rule’s
application.
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4 FEDERAL RULES OF EVIDENCE

than through the testimony of a foundation witness. As
with the provisions on business records in Rules 902(11)
and (12), the Committee has found that the expense and
inconvenience of producing a witness to authenticate an
item of electronic evidence is often unnecessary. It is often
the case that a party goes to the expense of producing an
authentication witness and then the adversary either
stipulates authenticity before the witness is called or fails to
challenge the authentication testimony once it is presented.
The amendment provides a procedure under which the
parties can determine in advance of trial whether a real
challenge to authenticity will be made, and can then plan
accordingly.

Nothing in the amendment is intended to limit a
party from establishing authenticity of electronic evidence
on any ground provided in these Rules, including through
judicial notice where appropriate.

A proponent establishing authenticity under this
Rule must present a certification containing information
that would be sufficient to establish authenticity were that
information provided by a witness at trial. If the
certification provides information that would be insufficient
to authenticate the record if the certifying person testified,
then authenticity is not established under this Rule. The
intent of the Rule is to allow the authenticity foundation
that satisfies Rule 901(b)(9) to be established by a
certification rather than the testimony of a live witness.

A certification under this Rule can establish only
that the proffered item has satisfied the admissibility
requirements for authenticity. The opponent remains free
to object to admissibility on other grounds. For example,

-28-
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assume that a plaintiff in a defamation case offers what
purports to be a printout of a webpage on which a
defamatory statement was made.  Plaintiff offers a
certification under this Rule in which a qualified person
describes the process by which the webpage was retrieved.
Even if that certification sufficiently establishes that the
webpage is authentic, defendant remains free to object that
the statement on the webpage was not placed there by
defendant. ~ Similarly, a certification authenticating a
computer output, such as a spreadsheet, does not preclude
an objection that the information produced is unreliable—
the authentication establishes only that the output came
from the computer.

The reference to Rule 902(12) is intended to cover
certifications that are made in a foreign country.
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6 FEDERAL RULES OF EVIDENCE

Rule 902. Evidence That Is Self-Authenticating

The following items of evidence are self-
authenticating; they require no extrinsic evidence of
authenticity in order to be admitted:

* k*k Kk k%

(14) Certified Data Copied from an Electronic

Device, Storage Medium, or File.®> Data copied

from an electronic device, storage medium, or

file, if authenticated by a process of digital

identification, as shown by a certification of a

gualified person that complies with the

certification requirements of Rule 902(11) or

(12). The proponent also must meet the notice

requirements of Rule 902(11).

% After discussion with the Standing Committee, stylistic changes
were made to the text of the proposed amendment.
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Committee Note

The amendment sets forth a procedure by which
parties can authenticate data copied from an electronic
device, storage medium, or an electronic file, other than
through the testimony of a foundation witness. As with the
provisions on business records in Rules 902(11) and (12),
the Committee has found that the expense and
inconvenience of producing an authenticating witness for
this evidence is often unnecessary. It is often the case that
a party goes to the expense of producing an authentication
witness, and then the adversary either stipulates
authenticity before the witness is called or fails to challenge
the authentication testimony once it is presented. The
amendment provides a procedure in which the parties can
determine in advance of trial whether a real challenge to
authenticity will be made, and can then plan accordingly.

Today, data copied from electronic devices, storage
media, and electronic files are ordinarily authenticated by
“hash value.” A hash value is a unique alpha-numeric
sequence of approximately 30 characters that an algorithm
determines based upon the digital contents of a drive,
media, or file. Thus, identical hash values for the original
and copy reliably attest to the fact that they are exact
duplicates. This amendment allows self-authentication by a
certification of a qualified person that she checked the hash
value of the proffered item and that it was identical to the
original. The rule is flexible enough to allow certifications
through processes other than comparison of hash value,
including by other reliable means of identification provided
by future technology.
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8 FEDERAL RULES OF EVIDENCE

Nothing in the amendment is intended to limit a
party from establishing authenticity of electronic evidence
on any ground provided in these Rules, including through
judicial notice where appropriate.

A proponent establishing authenticity under this
Rule must present a certification containing information
that would be sufficient to establish authenticity were that
information provided by a witness at trial. If the
certification provides information that would be insufficient
to authenticate the record if the certifying person testified,
then authenticity is not established under this Rule.

A certification under this Rule can only establish
that the proffered item is authentic. The opponent remains
free to object to admissibility of the item on other grounds.
For example, in a criminal case in which data copied from a
hard drive is proffered, the defendant can still challenge
hearsay found in the hard drive, and can still challenge
whether the information on the hard drive was placed there
by the defendant.

The reference to Rule 902(12) is intended to cover
certifications that are made in a foreign country.
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Procedures for the Judicial Conference’s Committee on Rules of

Practice and Procedure and Its Advisory Rules Committees
(as codified in Guide to Judiciary Policy, Vol. 1, § 440)

8 440 Procedures for Committees on Rules of Practice and Procedure

This section contains the “Procedures for the Judicial Conference’s Committee on
Rules of Practice and Procedure and Its Advisory Rules Committees,” last amended in
September 2011. JCUS-SEP 2011, p. .

8§ 440.10 Overview

The Rules Enabling Act, 28 U.S.C. 88 2071-2077, authorizes the Supreme Court to
prescribe general rules of practice and procedure and rules of evidence for the federal
courts. Under the Act, the Judicial Conference must appoint a standing committee, and
may appoint advisory committees to recommend new and amended rules. Section
2073 requires the Judicial Conference to publish the procedures that govern the work of
the Committee on Rules of Practice and Procedure (the “Standing Committee”) and its
advisory committees on the Rules of Appellate, Bankruptcy, Civil, and Criminal
Procedure and on the Evidence Rules. See 28 U.S.C. § 2073(a)(1). These procedures
do not limit the rules committees’ authority. Failure to comply with them does not
invalidate any rules committee action. Cf. 28 U.S.C. § 2073(e).

§ 440.20 Advisory Committees
§ 440.20.10 Functions

Each advisory committee must engage in “a continuous study of the operation and
effect of the general rules of practice and procedure now or hereafter in use” in its field,
taking into consideration suggestions and recommendations received from any source,
new statutes and court decisions affecting the rules, and legal commentary. See

28 U.S.C. § 331.

§ 440.20.20 Suggestions and Recommendations

Suggestions and recommendations on the rules are submitted to the Secretary of the
Standing Committee at the Administrative Office of the United States Courts,
Washington, D.C. The Secretary will acknowledge the suggestions or
recommendations and refer them to the appropriate advisory committee. If the
Standing Committee takes formal action on them, that action will be reflected in the
Standing Committee’s minutes, which are posted on the judiciary’s rulemaking website.

Guide to Judiciary Policy, Vol. 1, § 440 last revised (Transmittal 01-003) October 12, 2011
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8§ 440.20.30 Drafting Rule Changes

(@)

(b)

()

Meetings

Each advisory committee meets at the times and places that the chair
designates. Advisory committee meetings must be open to the public,
except when the committee — in open session and with a majority
present — determines that it is in the public interest to have all or part of
the meeting closed and states the reason. Each meeting must be
preceded by notice of the time and place, published in the Federal
Register and on the judiciary’s rulemaking website, sufficiently in advance
to permit interested persons to attend.

Preparing Draft Changes

The reporter assigned to each advisory committee should prepare for the
committee, under the direction of the committee or its chair, draft rule
changes, committee notes explaining their purpose, and copies or
summaries of written recommendations and suggestions received by the
committee.

Considering Draft Changes

The advisory committee studies the rules’ operation and effect. It meets
to consider proposed new and amended rules (together with committee
notes), whether changes should be made, and whether they should be
submitted to the Standing Committee with a recommendation to approve
for publication. The submission must be accompanied by a written report
explaining the advisory committee’s action and its evaluation of competing
considerations.

8 440.20.40 Publication and Public Hearings

(@)

Publication

Before any proposed rule change is published, the Standing Committee
must approve publication. The Secretary then arranges for printing and
circulating the proposed change to the bench, bar, and public. Publication
should be as wide as possible. The proposed change must be published
in the Federal Register and on the judiciary’s rulemaking website. The
Secretary must:
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(b)

()

(d)

(2) notify members of Congress, federal judges, and the chief justice
of each state’s highest court of the proposed change, with a link to
the judiciary’s rulemaking website; and

(2) provide copies of the proposed change to legal-publishing firms
with a request to timely include it in publications.

Public Comment Period

A public comment period on the proposed change must extend for at least
six months after notice is published in the Federal Register, unless a
shorter period is approved under paragraph (d) of this section.

Hearings

The advisory committee must conduct public hearings on the proposed
change unless eliminating them is approved under paragraph (d) of this
section or not enough witnesses ask to testify at a particular hearing. The
hearings are held at the times and places that the advisory committee’s
chair determines. Notice of the times and places must be published in the
Federal Register and on the judiciary’s rulemaking website. The hearings
must be recorded. Whenever possible, a transcript should be produced
by a qualified court reporter.

Expedited Procedures

The Standing Committee may shorten the public comment period or
eliminate public hearings if it determines that the administration of justice
requires a proposed rule change to be expedited and that appropriate
notice to the public can still be provided and public comment obtained.
The Standing Committee may also eliminate public notice and comment
for a technical or conforming amendment if the Committee determines
that they are unnecessary. When an exception is made, the chair must
advise the Judicial Conference and provide the reasons.

8 440.20.50 Procedures After the Comment Period

(@)

Summary of Comments

When the public comment period ends, the reporter must prepare a
summary of the written comments received and of the testimony
presented at public hearings. If the number of comments is very large,
the reporter may summarize and aggregate similar individual comments,
identifying the source of each one.

-37-



Procedures for Committees on Rules of Practice and Procedure Page 4

(b)

(€)

Advisory Committee Review; Republication

The advisory committee reviews the proposed change in light of any
comments and testimony. If the advisory committee makes substantial
changes, the proposed rule should be republished for an additional period
of public comment unless the advisory committee determines that
republication would not be necessary to achieve adequate public
comment and would not assist the work of the rules committees.

Submission to the Standing Committee

The advisory committee submits to the Standing Committee the proposed
change and committee note that it recommends for approval. Each
submission must:

(2) be accompanied by a separate report of the comments received;

(2) explain the changes made after the original publication; and

3) include an explanation of competing considerations examined by
the advisory committee.

8 440.20.60 Preparing Minutes and Maintaining Records

(@)

(b)

Minutes of Meetings

The advisory committee’s chair arranges for preparing the minutes of the
committee meetings.

Records

The advisory committee’s records consist of:

. written suggestions received from the public;

. written comments received from the public on drafts of proposed
rules;

. the committee’s responses to public suggestions and comments;

. other correspondence with the public about proposed rule changes;

. electronic recordings and transcripts of public hearings (when
prepared);

. the reporter’s summaries of public comments and of testimony
from public hearings;

. agenda books and materials prepared for committee meetings;

. minutes of committee meetings;
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(€)

. approved drafts of rule changes; and
. reports to the Standing Committee.

Public Access to Records

The records must be posted on the judiciary’s rulemaking website, except
for general public correspondence about proposed rule changes and
electronic recordings of hearings when transcripts are prepared. This
correspondence and archived records are maintained by the
Administrative Office of the United States Courts and are available for
public inspection. Minutes of a closed meeting may be made available to
the public but with any deletions necessary to avoid frustrating the
purpose of closing the meeting under 8§ 440.20.30(a).

§ 440.30 Standing Committee

§ 440.30.10 Functions

The Standing Committee’s functions include:

(@)
(b)
()

(d)

§ 440.30.20

(@)

coordinating the work of the advisory committees;
suggesting proposals for them to study;

considering proposals they recommend for publication for public
comment; and

for proposed rule changes that have completed that process, deciding
whether to accept or modify the proposals and transmit them with its own
recommendation to the Judicial Conference, recommit them to the
advisory committee for further study and consideration, or reject them.

Procedures
Meetings

The Standing Committee meets at the times and places that the chair
designates. Committee meetings must be open to the public, except
when the Committee — in open session and with a majority present —
determines that it is in the public interest to have all or part of the meeting
closed and states the reason. Each meeting must be preceded by notice
of the time and place, published in the Federal Register and on the
judiciary’s rulemaking website, sufficiently in advance to permit interested
persons to attend.
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(b)

(€)

(d)

§ 440.30.30

(@)

(b)

()

Attendance by the Advisory Committee Chairs and Reporters

The advisory committees’ chairs and reporters should attend the Standing
Committee meetings to present their committees’ proposed rule changes
and committee notes, to inform the Standing Committee about ongoing
work, and to participate in the discussions.

Action on Proposed Rule Changes or Committee Notes

The Standing Committee may accept, reject, or modify a proposed
change or committee note, or may return the proposal to the advisory
committee with instructions or recommendations.

Transmission to the Judicial Conference

The Standing Committee must transmit to the Judicial Conference the
proposed rule changes and committee notes that it approves, together
with the advisory committee report. The Standing Committee’s report
includes its own recommendations and explains any changes that it
made.

Preparing Minutes and Maintaining Records

Minutes of Meetings

The Secretary prepares minutes of Standing Committee meetings.

Records

The Standing Committee’s records consist of:

. the minutes of Standing Committee and advisory committee
meetings;

. agenda books and materials prepared for Standing Committee
meetings;

. reports to the Judicial Conference; and

. official correspondence about rule changes, including

correspondence with advisory committee chairs.
Public Access to Records
The records must be posted on the judiciary’s rulemaking website, except

for official correspondence about rule changes. This correspondence and
archived records are maintained by the Administrative Office of the United
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States Courts and are available for public inspection. Minutes of a closed
meeting may be made available to the public but with any deletions
necessary to avoid frustrating the purpose of closing the meeting under

§ 440.30.20(a).
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