
From: @nysd.uscourts.gov [mailto:Jed_S_Rakoff@nysd.uscourts.gov] 
Sent: Sunday, July 23, 2017 9:01 PM 
To: John Siffert 
Subject: Pre-Trial Expert Discovery 

Dear John, 

   Following up on our conversation of the other evening, and writing to you in your capacity as a 
member of the federal criminal rules committee, I would like to suggest that Rule 16 of the federal 
criminal rules be amended so that experts are required by Rule 16 to make the same sort of detailed 
pre-trial reports and disclosures as are required in federal civil cases by Rule 26 of the Federal Rules of 
Civil Procedure.  As it stands now, the expert discovery provisions of Rule 16 of the criminal; rules are 
couched in much vaguer language than the parallel provisions of Rule 26 of the civil rules, and the result 
is (as the caselaw and everyday experience both attest) that the pre-trial  expert disclosures in federal 
criminal cases are frequently much more minimal than the comparable expert disclosures in civil cases.  
Since it is obvious that one cannot meaningfully challenge an expert's testimony without substantial pre-
trial discovery, the result is that counsel are frequently blindsided by expert testimony given in criminal 
cases. This may be part of the reason why, according to the Innocence Project, inaccurate expert 
testimony was a factor in over half of the wrongful convictions later reversed by DNA testing done by 
the Innocence Project.  And, according to the National Registry of Exonerations maintained by the 
University of Michigan, of the more than 2,000 criminal convictions reversed since 1989 on the basis of 
post-conviction factual exoneration, the single largest factor common to the wrongful convictions was 
inaccurate expert testimony. 

   In June of 2016, the National Commission on Forensic Science overwhelmingly approved a 
recommendation to the Department of Justice that the Department, notwithstanding the vague 
language of Rule 16, voluntarily agree to make the same kind of disclosures in federal criminal cases as 
Rule 26 of the federal civil rules mandates in civil cases.  The NCFS recommendation is attached below.  
In response, the Department issued a Memorandum in January of this year largely agreeing with that 
recommendation and, indeed, reminding federal prosecutors of prior DOJ memos suggesting much the 
same.  That memo is also attached below. None of this, however, has the force of law, and high-level 
Department officials have admitted to me that, in fact, there has been very wide variance among U.S. 
Attorney's Offices, and even among individual AUSAs, as to how much or little has to be disclosed before 
an expert witness is called to testify in a federal criminal case. Even where very little was disclosed, 
moreover, the vagueness of Rule 16 has resulted in few defense counsel challenging even the most 
bare-bones expert disclosures and, in those few cases where such challenges have been made, they 
have very, very rarely succeeded: -- hence the need to revise Rule 16.  At the same time, the 
Department's positive attitude, as reflected in its memo attached below, suggests that it would not 
strenuously oppose the suggested revision of Rule 16 (except perhaps to claim it was "unnecessary").  
And, frankly, I cannot think of a single reason why the policy considerations that led the framers of Rule 
26 to draft specific requirements for expert disclosures do not apply with the same or even greater force 
in the criminal context.  Accordingly, the two rules should be made more or less identical. 

Thank you for considering this proposal. 

Jed Rakoff 
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