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From: "Borchers, Patrick" <PATRICKBORCHERS@creighton.edu> 
To: "Rebecca_Womeldorf@ao.uscourts.gov" <Rebecca_Womeldorf@ao.uscourts.gov> 
Cc: "Marcus, Richard" <marcusr@uchastings.edu> 
Date: 01/23/2018 04:10 PM 
Subject: Rule 4(k)(2) 
 
 
 
Dear Ms. Womeldorf: 
 
Prof. Marcus suggested that I contact you with a proposed amendment to the Federal Rules of Civil Procedure.  I 
attach a copy of an article recently published in the American University Law Review arguing for this change. 
 
My proposal, noted on pages 443-44, is to add the words “or cases in which jurisdiction is based on Section 1332 of 
Title 28” immediately after “under federal law” in the first sentence of Rule 4(k)(2). 
 
Under the U.S. Supreme Court’s five personal jurisdiction decisions from 2011 to 2017, there exists a substantial 
set of U.S. plaintiffs injured in the United States by foreign defendants who have no U.S. court to which they can 
resort, even though the foreign defendants are benefiting substantially and intentionally from the U.S. market.  
This is because the Supreme Court’s apparent view is that a foreign defendant needs to target a specific state; 
targeting the United States as a whole in a diffuse manner does not create personal jurisdiction in any one state. 
 
This seems to me to be quite unfair to U.S. plaintiffs, who often have no realistic recourse abroad.  It also puts U.S. 
defendants at a competitive disadvantage because in a similar situation to a foreign entity they would be subject 
to jurisdiction in, at least, their home states.  Foreign entities can thus have the competitive advantage of 
benefitting from the U.S. market while evading any claim for liability in a U.S. court based on that conduct.  
Moreover, in the case of a U.S. defendant that might be jointly and severally liable with a foreign entity, the U.S. 
defendant might be left unable to implead the foreign entity, but instead take its chances on a foreign action for 
contribution or indemnity. 
 
Rule 4(k)(2) was drafted in response to the Supreme Court’s decision in Omni Capital Int’l Ltd. v. Rudolf Wolff & 
Co.,  484 U.S. 97 (1987) to help avoid the possibility that U.S. parties with federal question claims against foreign 
entities being left without a U.S. court available to them.  The problem seems no less pressing now as to state law 
claims, which would almost inevitably be covered by diversity and alienage jurisdiction. 
 
I hope the relevant committees find this proposed change worthy of consideration. 
 
Patrick J. Borchers, J.D. 
Lillis Family Distinguished Professor of Law 
Creighton University 
2500 California Plaza 
Omaha, Nebraska 68178 
Phone: 402.280.3009 
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