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MEMORANDUM

TO: THE BENCH, BAR, AND PUBLIC

FROM: Honorable David G. Campbell, Chair bm/ﬁ &-M/)é/é(

Committee on Rules of Practice and Procedure
DATE: August 15, 2018

RE: Request for Comments on Proposed Rules Amendments

The Judicial Conference Advisory Committees on Appellate, Bankruptcy, Civil, and
Evidence Rules have proposed amendments to their respective rules, and requested that the
proposals be circulated to the bench, bar, and public for comment. The proposed amendments,
advisory committee reports, and other information are attached and posted on the Judiciary’s
website at:

http://www.uscourts.gov/rules-policies/proposed-amendments-published-public-comment

Opportunity for Public Comment

All comments on these proposed amendments will be carefully considered by the
advisory committees, which are composed of experienced trial and appellate lawyers, judges,
and scholars. Please provide any comments on the proposed amendments, whether favorable,
adverse, or otherwise, as soon as possible, but no later than Friday, February 15, 2019. All
comments are made part of the official record and are available to the public.


http://www.uscourts.gov/rules-policies/proposed-amendments-published-public-comment

Memorandum to the Bench, Bar, and Public
August 15, 2018
Page 2

Comments concerning the proposed amendments must be submitted electronically by
following the instructions at:

http://www.uscourts.qgov/rules-policies/proposed-amendments-published-public-comment

Members of the public who wish to present testimony may appear at public hearings on
these proposals. The advisory committees will hold hearings on the proposed amendments on
the following dates:

. Appellate Rules in Washington, DC, on October 26, 2018, and in
Phoenix, Arizona, on January 4, 2019;

. Bankruptcy Rules in Washington, DC, on January 10, 2019, and in
Kansas City, Missouri, on January 26, 2019;

o Civil Rules in Phoenix, Arizona, on January 4, 2019, and in Washington,
DC, on February 8, 2019; and
o Evidence Rules in Phoenix, Arizona, on January 4, 2019, and in

Washington, DC, on January 18, 20109.

If you wish to testify, you must notify the Committee at least 30 days before the
scheduled hearing. Requests to testify should be emailed to the Secretary of the Committee on
Rules of Practice and Procedure at: RulesCommittee Secretary@ao.uscourts.gov.

At this time, the Committee on Rules of Practice and Procedure has approved these
proposed amendments only for publication and comment. The proposed amendments have not
been submitted to or considered by the Judicial Conference or the Supreme Court. After the
public comment period, the advisory committees will decide whether to submit the proposed
amendments to the Committee on Rules of Practice and Procedure for approval in accordance
with the Rules Enabling Act.

If approved, with or without revision, by the relevant advisory committee, the Committee
on Rules of Practice and Procedure, the Judicial Conference, and the Supreme Court, the
proposed amendments would become effective on December 1, 2020, if Congress does not act to
defer, modify, or reject them.

If you have questions about the rulemaking process or pending rules amendments, please
contact the Rules Committee Staff at 202-502-1820 or visit:

http://www.uscourts.qgov/rules-policies
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MEMORANDUM
TO: Hon. David G. Campbell, Chair
Committee on Rules of Practice and Procedure
FROM: Hon. Michael A. Chagares, Chair
Advisory Committee on Appellate Rules
RE: Report of the Advisory Committee on Appellate Rules
DATE: May 22, 2018

l. Introduction

The Advisory Committee on the Appellate Rules met on Friday, April 6, 2018, in
Philadelphia, Pennsylvania. * * * * *

Fourth, it approved proposed amendments for which it seeks approval for publication.
These proposed amendments, discussed in Part V of this report, relate to length limits applicable
to responses to petitions for rehearing (Rules 35 and 40).

E I

V. Action Item for Approval for Publication

The Committee seeks approval for publication of proposed amendments to Rules 35 and
40. These amendments would create length limits applicable to responses to petitions for
rehearing. Under the existing rules, there are length limits applicable to petitions for rehearing,
but none stated for responses to those petitions. While some courts of appeals routinely include a
length limit in the order permitting the filing, and experienced practitioners understand that in the
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absence of such an order the length limits for the petitions themselves apply, the Committee
believes that it would be good to have the length limit stated in the rules themselves.

The Committee also observed that Rule 35 (which deals with en banc determinations) uses
the term “response,” while Rule 40 (which deals with panel rehearing) uses the term “answer.”
The proposed amendment would change Rule 40 to make it consistent with Rule 35, with both
using the term “response.”

Rule 35. En Banc Determination
* * * k% %
(b) Petition for Hearing or Rehearing En Banc. A party may petition
for a hearing or rehearing en banc.
E e S S
@) Except by the court’s permission:
(A) a petition for an en banc hearing or rehearing produced
using a computer must not exceed 3,900 words; and
(B) a handwritten or typewritten petition for an en banc
hearing or rehearing must not exceed 15 pages.
E o S S
(e Response. No response may be filed to a petition for an en banc
consideration unless the court orders a response. The length limits in
Rule 35(b)(2) apply to a response.

* Kk Kk Kk *

Rule 40. Petition for Panel Rehearing

* Kk Kk k%
@ Time to File; Contents; Answer Response; Action by the Court
if Granted

E o S S S

(3) Answer Response. Unless the court requests, no anrswer
response to a petition for panel rehearing is permitted. But-e Ordinarily,
rehearing will not be granted in the absence of such a request. If a response
is requested, the requirements of Rule 40(b) apply to the response.

* * * k% %
(b) Form of Petition; Length. The petition must comply in form with
Rule 32. Copies must be served and filed as Rule 31 prescribes. Except by
the court’s permission:

1) a petition for panel rehearing produced using a computer
must not exceed 3,900 words; and

(@) a handwritten or typewritten petition for panel rehearing
must not exceed 15 pages.

* *k *x k%

* k* *k k%
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Rule 35. En Banc Determination

* Kk Kk Kk *

(b) Petition for Hearing or Rehearing En Banc. A party

may petition for a hearing or rehearing en banc.

* ok k k k
(2) Except by the court’s permission:
(A) apetition for an en banc hearing or rehearing
produced using a computer must not exceed
3,900 words; and
(B) a handwritten or typewritten petition for an
en banc hearing or rehearing must not

exceed 15 pages.

* Kk Kk k%

1 New material is underlined in red; matter to be omitted is
lined through.



14

15

16

17

2 FEDERAL RULES OF APPELLATE PROCEDURE

(e) Response. No response may be filed to a petition for
an en banc consideration unless the court orders a response.

The length limits in Rule 35(b)(2) apply to a response.

E i

Committee Note

The amendment to Rule 35(e) clarifies that the length
limits applicable to a petition for hearing or rehearing en
banc also apply to a response to such a petition, if the court
orders one.

-10-
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Rule 40. Petition for Panel Rehearing

* Kk Kk Kk *

(@) Time to File; Contents; AnswerResponse; Action

by the Court if Granted.

(3)

* Kk Kk Kk *

AnswerResponse. Unless the court requests, no
answerresponse to a petition for panel rehearing is
permitted. But-eOrdinarily, rehearing will not be
granted in the absence of such a request._ If a

response is requested, the requirements of

Rule 40(bh) apply to the response.

* Kk Kk Kk *

(b) Form of Petition; Length. The petition must comply

in form with Rule 32. Copies must be served and filed

as Rule 31 prescribes. Except by the court’s

permission:

-11 -
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(1) a petition for panel rehearing produced using a
computer must not exceed 3,900 words; and

(2) a handwritten or typewritten petition for panel
rehearing must not exceed 15 pages.

Committee Note

The amendment to Rule 40(a)(3) clarifies that the
provisions of Rule 40(b) regarding a petition for panel
rehearing also apply to a response to such a petition, if the
court orders a response. The amendment also changes the
language to refer to a “response,” rather than an “answer,”
to make the terminology consistent with Rule 35; this change
is intended to be stylistic only.

-12 -
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MEMORANDUM
TO: Hon. David G. Campbell, Chair
Committee on Rules of Practice and Procedure
FROM: Hon. Sandra Segal Ikuta, Chair
Advisory Committee on Bankruptcy Rules
RE: Report of the Advisory Committee on Bankruptcy Rules
DATE: May 21, 2018

l. Introduction

The Advisory Committee on Bankruptcy Rules met in San Diego, California, on April 3,
2018. The draft minutes of that meeting are attached.

E i

1. Action Items

E i

B. Items for Publication

The Committee recommends that the following rule amendments be published for
public comment in August 2018. The rules in this group appear in Bankruptcy Appendix B.

-13 -
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Action Item 6. Rule 2002(f), (h), and (k) (Notices). Rule 2002 specifies the timing and content
of numerous notices that must be provided in a bankruptcy case. The Committee seeks publication
for public comment of amendments to three of the rule’s subdivisions. This package of
amendments would (i) require giving notice of the entry of an order confirming a chapter 13 plan,
(i) limit the need to provide notice to creditors that do not file timely proofs of claim in chapter
12 and chapter 13 cases, and (iii) add a cross-reference in response to the relocation of the provision
specifying the deadline for objecting to confirmation of a chapter 13 plan.

Rule 2002(f). Rule 2002(f)(7) currently requires the clerk, or someone else designated by
the clerk, to give notice to the debtor and all creditors of the “entry of an order confirming a chapter
9, 11, or 12 plan.” Noticeably absent from the list is an order confirming a chapter 13 plan. The
Committee received a suggestion (12-BK-B) from Matthew T. Loughney (Chair, Bankruptcy
Noticing Working Group), that such notice also be given in chapter 13 cases. As he explained,
“There is not a rule specifically addressing the notice of entry of an order confirming a chapter 13
plan, and no reason is identified in the Committee note for this omission.”

Additional research revealed that in 1988 the Committee’s reporter proposed an
amendment to Rule 2002(f) that would have made the rule applicable to confirmation of a plan
under any chapter, but the Committee, without explanation in the minutes, rejected that
amendment. Ascertaining no reason currently for the exclusion of chapter 13 plans and agreeing
with Mr. Loughney that “it would be helpful to have a rule that specifically addresses this notice
in chapter 13 cases in order that it be made clear who should receive it,” the Committee voted
unanimously at the spring 2017 meeting to seek publication for public comment of the proposed
amendment.

Rule 2002(h). Rule 2002(h) provides an exception to the general noticing requirements set
forth in Rule 2002(a). Rule 2002(a) generally requires the clerk (or some other party as directed
by the court) to give “the debtor, the trustee, all creditors and indenture trustees” at least 21 days’
notice by mail of certain matters in bankruptcy cases. But Rule 2002(h) eliminates that
requirement in chapter 7 cases with respect to creditors that fail to file a timely proof of claim.
Bankruptcy Judge Scott W. Dales (W.D. Mich.) submitted a suggestion (12-BK-M) that this
exception also be made applicable to chapter 13 cases. He noted the time and cost associated with
providing extensive notice in chapter 13 cases and lawyers’ desire to mitigate these expenses to
the extent possible.

In considering the proposed amendment, the Committee concluded that the cost and time
savings generated by limiting notices under Rule 2002(h) in both chapter 12 and chapter 13, as
well as chapter 7, cases support an amendment. Members pointed out that even creditors that do
not file timely proofs of claim will still be required to receive notice of the filing of the case and
the date of the meeting of creditors (which notice also includes relevant deadlines); notice of the
confirmation hearing; and, if the proposed amendment to Rule 2002(f)(7) is approved, notice of
the confirmation order. Because an amendment to Rule 3002 that became effective on
December 1, 2017, changes the deadline for filing a proof of claim, the time provisions of
Rule 2002(f)(7) would also be amended.

- 14 -
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Rule 2002(k). Included in the package of amendments accompanying the chapter 13 plan
form was an amendment to Rule 2002 that added a new subdivision (a)(9). The amendment went
into effect on December 1, 2017, and it provides that at least 21 days’ notice be given to the debtor,
trustee, creditors, and indenture trustees of “the time fixed for filing objections to confirmation of
a chapter 13 plan.” Previously Rule 2002(b) had required that at least 28 days’ notice of that
deadline for filing objections be given.

In making this change and relocating the provision from subdivision (b) to subdivision
(@)(9), the need to amend Rule 2002(k) was overlooked. Subdivision (K) provides for transmitting
notices under specified parts of Rule 2002 to the U.S. trustee. Included within this provision is the
requirement to provide the U.S. trustee with notices under subdivision (b). Thus, prior to
December, the rule required transmitting notice to the U.S. trustee of the deadline for objecting to
confirmation of a chapter 13 plan.

Because that deadline is now located in subdivision (a)(9), which is not specified in
subdivision (k), the rule no longer requires that notice be transmitted to the U.S. trustee. The
Committee voted at the spring meeting to publish an amendment that would cure this oversight by
amending the first sentence of Rule 2002(k) to include a reference to subdivision (a)(9).

Action Item 7. Rule 2004(c) (Examination). Rule 2004 provides for the examination of debtors
and other entities regarding a broad range of issues relevant to a bankruptcy case. Under
subdivision (c) of the rule, the attendance of a witness and the production of documents may be
compelled by means of a subpoena. The Business Law Section of the American Bar Association,
on behalf of its Committee on Bankruptcy Court Structure and Insolvency Process, submitted a
suggestion (17-BK-B) that Rule 2004(c) be amended to specifically impose a proportionality
limitation on the scope of the production of documents and electronically stored information
(“ESI”). Our Committee discussed the suggestion at the fall 2017 and spring 2018 meetings. By
a close vote, the Committee decided not to add a proportionality requirement to the rule, but it
decided unanimously to propose amendments to Rule 2004(c) to refer specifically to electronically
stored information and to harmonize its subpoena provisions with the current provisions of Civil
Rule 45, which is made applicable in bankruptcy cases by Bankruptcy Rule 9016.

The proposal before the Committee at the fall meeting, recommended by the Subcommittee
on Business Issues, would have added to Rule 2004(c) a provision similar to the proportionality
requirement of Civil Rule 26(b)(1). The following sentence would have been added to the end of
the paragraph:

A request for the production of documents or electronically stored information in
connection with an examination under this rule shall be proportional to the needs
of the case and of the party seeking production, in light of the following factors, to
the extent relevant: the importance of the issues at stake, the amount in controversy,
the parties’ relative access to relevant information, the parties’ resources, the
importance of the discovery in resolving issues, whether the burden or expense of
the proposed discovery outweighs its likely benefit, and the purpose for which the
request is being made.

-15-
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Members of the Committee expressed differing views about whether consideration of
proportionality is appropriate for Rule 2004 examinations and what factors a bankruptcy court
should consider in assessing proportionality. Some members said that the current rule is working
and that Rule 2004 examinations are supposed to be broad, so no additional limitation should be
imposed. Another member suggested that proportionality should be required for requests for ESI
but not for paper documents. Others agreed with the Subcommittee that a proportionality
requirement should be imposed both for requests for documents and for ESI. A judge member
said that disputes arise concerning the scope of document and ESI requests in connection with
Rule 2004 examinations and that it would be helpful to have a standard in the rule that imposes
some limit. The Associate Reporter said that it seemed that the main concern expressed by those
supportive of the proposed amendment was that documents and ESI are sometimes sought for an
improper purpose, and she suggested that any amendment should focus on that concern.

In a straw poll, the Committee voted 6 to 5 in favor of the concept of adding a
proportionality requirement, although specific language was not agreed upon. There seemed to be
general support for the other proposed amendments to Rule 2004(c), which would add references
to ESI and conform the rule to the amended subpoena rules. The proposal was sent back to the
subcommittee for further consideration and a recommendation at the spring meeting.

At the spring meeting, the Subcommittee recommended that Rule 2004(c) be amended to
incorporate the concept of proportionality, while giving bankruptcy judges flexibility in
interpreting and imposing that requirement. Its proposal was to require that a request for the
production of documents or electronically stored information in connection with a Rule 2004
examination be “proportional to the needs of the case and of the party seeking production,” but
without specifying the factors that should be considered in making that determination. The
Subcommittee suggested that such an approach would be consistent with the notion that Rule 2004
examinations are supposed to be broad ranging and relatively unconfined, while still providing a
means of reining in requests for documents and ESI when the costs and efforts of complying are
disproportionate to the needs of the case.

Again the Committee was closely divided about the proportionality proposal. Those
opposing it did not think that the elimination of specific factors improved the amendment, and
some members expressed concern that such a provision would lead to more litigation. After a full
discussion, the Committee voted 7 to 6 not to proceed with a proportionality amendment.

The Committee unanimously approved seeking publication of amendments to Rule 2004(c)
that would add a reference to electronically stored information to the title and first sentence of the
subdivision. Doing so acknowledges the form in which information now commonly exists and the
type of production that is frequently sought in connection with an examination under Rule 2004.
The Committee also unanimously approved publication of the revised subpoena provisions of
Rule 2004(c), which eliminate the reference to “the court in which the examination is to be held.”
This change conforms the rule to the current provisions of Civil Rule 45 and Bankruptcy
Rule 9016, under which a subpoena always issues from the court where the action is pending, even
for a deposition in another district, and an attorney admitted to practice in the issuing court may
issue and sign it.

-16 -
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Action Item 8. Rule 8012 (Corporate Disclosure Statement). Rule 8012 requires a
nongovernmental corporate party to a bankruptcy appeal in the district court or bankruptcy
appellate panel to file a statement identifying any parent corporation and any publicly held
corporation that owns 10% or more of the party’s stock (or file a statement that there is no such
corporation). It is modeled on FRAP 26.1. The Appellate Rules Committee has proposed
amendments to FRAP 26.1 that were published for comment in August 2017, including one that
is specific to bankruptcy appeals. Our Committee now requests that conforming amendments to
Rule 8012 be published for public comment this summer.

Prior to publication of the amendments to FRAP 26.1, the Appellate Rules Committee
consulted with our Committee about the possible addition of a provision to deal specifically with
bankruptcy cases. Although initially considering a broader provision, the Appellate Rules
Committee agreed with our recommendation that, insofar as bankruptcy appeals are concerned, an
amendment was needed to require only the disclosure of the names of any debtors not revealed by
the caption and that the requirements of subdivision (a) should be made to apply to any corporate
debtors. At the fall 2017 meeting, our Committee voted to propose similar amendments to Rule
8012, subject to considering any changes made to the Rule 26.1 amendments in response to
comments.

At the spring meeting, the Committee considered and approved for publication
amendments to Rule 8012 that track the relevant amendments to FRAP 26.1 for which final
approval is being sought. These amendments would add a new subdivision (b) to Rule 8012,
addressing disclosure about the debtor. This subdivision would require the disclosure of the names
of any debtors in the underlying bankruptcy case that are not revealed by the caption of an appeal
and, for any corporate debtors in the underlying bankruptcy case, the disclosure of the information
required of corporations under subdivision (a) of the rule. Other amendments tracking FRAP 26.1
would add a provision to subdivision (a) requiring disclosure by corporations seeking to intervene
in a bankruptcy appeal and would make stylistic changes to what would become subdivision (c),
regarding supplemental disclosure statements.

E I
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Rule 2002. Notices to Creditors, Equity Security
Holders, Administrators in Foreign
Proceedings, Persons Against Whom
Provisional Relief is Sought in Ancillary
and Other Cross-Border Cases, United
States, and United States Trustee

* Kk Kk k%

() OTHER NOTICES. Except as provided in
subdivision (I) of this rule, the clerk, or some other person as
the court may direct, shall give the debtor, all creditors, and

indenture trustees notice by mail of:

* Kk Kk Kk *

(7) entry of an order confirming a chapter 9, 11,
orl2, or 13 plan;

* Kk Kk k%
(h) NOTICES TO CREDITORS WHOSE CLAIMS

ARE FILED. Ma-chapter7case—after90-daysfolowing

1 New material is underlined in red; matter to be omitted is
lined through.
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he firstd cor i ) : i o £ :
the Code.

(1) Voluntary Case. In a voluntary chapter 7

case, chapter 12 case, or chapter 13 case, after 70 days

following the order for relief under that chapter or the

date of the order converting the case to chapter 12 or

chapter 13, the court may direct that all notices required

by subdivision (a) of this rule be mailed only to:

e the debtor,
e the trustee,

e all indenture trustees,

e creditors that hold claims for which proofs of

claim have been filed, and

e creditors, if any, that are still permitted to file

claims because an extension was granted

under Rule 3002(c)(1) or (c)(2).

(2) Involuntary Case. In an involuntary chapter

-20 -
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35 7 case, after 90 days following the order for relief under
36 that chapter, the court may direct that all notices
37 required by subdivision (a) of this rule be mailed only
38 to;

39 e the debtor,

40 e the trustee,

41 e all indenture trustees,

42 e creditors that hold claims for which proofs of
43 claim have been filed, and

44 o creditors, if any, that are still permitted to file
45 claims by-reasen-efbecause an extension was
46 granted pursuant-teunder Rule 3002(c)(1) or
47 ©)(2).

48 (3) Insufficient Assets. In a case where notice of
49 insufficient assets to pay a dividend has been given to
50 creditors pursuant-tounder subdivision (e) of this rule,
51 after 90 days following the mailing of a notice of the

-21-
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time for filing claims  purswant—tounder

Rule 3002(c)(5), the court may direct that notices be
mailed only to the entities specified in the preceding

sentence.

* Kk Kk Kk *

(k) NOTICES TO UNITED STATES TRUSTEE.
Unless the case is a chapter 9 municipality case or unless the
United States trustee requests otherwise, the clerk, or some
other person as the court may direct, shall transmit to the
United States trustee notice of the matters described in
subdivisions (a)(2), (a)(3), (a)(4), (a)(8),_(a)(9). (b), (F)(2),
H(2), (H(4), (H(6), (H(7), (F)(8), and (q) of this rule and
notice of hearings on all applications for compensation or
reimbursement of expenses.

* Kk ok kK
Committee Note

Subdivision (f) is amended to add cases under chapter
13 of the Bankruptcy Code to paragraph (7).

-22 -
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Subdivision (h) is amended to add cases under chapters
12 and 13 of the Bankruptcy Code and to conform the time
periods in the subdivision to the respective deadlines for
filing proofs of claim under Rule 3002(c).

Subdivision (k) is amended to add a reference to
subdivision (a)(9) of this rule. This change corresponds to
the relocation of the deadline for objecting to confirmation
of a chapter 13 plan from subdivision (b) to subdivision
(@)(9). The rule thereby continues to require transmittal of
notice of that deadline to the United States trustee.

-23 -
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Rule 2004. Examination
* k% k% k% %
(c) COMPELLING ATTENDANCE AND
PRODUCTION OF DOCUMENTS OR

ELECTRONICALLY STORED INFORMATION. The

attendance of an entity for examination and for the

production of documents__ or electronically stored

information, whether the examination is to be conducted
within or without the district in which the case is pending,
may be compelled as provided in Rule 9016 for the
attendance of a witness at a hearing or trial. As an officer of
the court, an attorney may issue and sign a subpoena on
behalf of the court ferthe-districtin-which-the-examination

ts—tobe-heldwhere the case is pending if the attorney is

admitted to practice in that court-er-in-the-court-in-which-the

* Kk Kk Kk *

-25-
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Committee Note

Subdivision (c) is amended in two respects. First, the
provision now refers expressly to the production of
electronically stored information, in addition to the
production of documents. This change is an
acknowledgment of the form in which information now
commonly exists and the type of production that is
frequently sought in connection with an examination under
Rule 2004.

Second, subdivision (c) is amended to bring its
subpoena provision into conformity with the current version
of F.R. Civ. P. 45, which Rule 9016 makes applicable in
bankruptcy cases. Under Rule 45, a subpoena always issues
from the court where the action is pending, even for a
deposition in another district, and an attorney admitted to
practice in the issuing court may issue and sign it. In light
of this procedure, a subpoena for a Rule 2004 examination
is now properly issued from the court where the bankruptcy
case is pending and by an attorney authorized to practice in
that court, even if the examination is to occur in another
district.
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Rule 8012. Cerporate-Disclosure Statement

(@ WHO—MUST—FHENONGOVERNMENTAL

CORPORATIONS. Any nongovernmental eerperate-party

appearingcorporation that is a party to a proceeding in the

district court or BAP must file a statement that identifies any
parent corporation and any publicly held corporation that
owns 10% or more of its stock or states that there is no such

corporation. The same requirement applies to a

nongovernmental corporation that seeks to intervene.

(b) DISCLOSURE ABOUT THE DEBTOR. The

debtor, the trustee, or, if neither is a party, the appellant must

file a statement that:

(1) identifies each debtor not named in the

caption; and

(2) for each debtor that is a corporation,

discloses the information required by Rule 8012(a).

{)(c) TIME TO FILE; SUPPLEMENTAL FILING. A
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party-must-flle-the A Rule 8012 statement must:

(1) be filed with #sthe principal brief or upon
filing a motion, response, petition, or answer in the
district court or BAP, whichever occurs first, unless a
local rule requires earlier filing-;
the—party’sprincipal-brief-mustbe included include—a

statementbefore the table of contents in the principal

brief-; and
(3) A—party—raust—supplement—its—statementbe
supplemented whenever the requiredinformation

required by Rule 8012 changes.

Committee Note

The rule is amended to conform to recent amendments
to Fed. R. App. P. 26.1. Subdivision (a) is amended to
encompass nongovernmental corporations that seek to
intervene on appeal.

New subdivision (b) requires disclosure of the name of

all of the debtors in the bankruptcy case. The names of the
debtors are not always included in the caption of appeals. It
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also requires, for corporate debtors, disclosure of the same
information required to be disclosed under subdivision (a).

Subdivision (c), previously subdivision (b), now
applies to all the disclosure requirements in Rule 8012.
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

DAVID G. CAMPBELL CHAIRS OF ADVISORY COMMITTEES
CHAIR
MICHAEL A. CHAGARES
REBECCA A. WOMELDORF APPELLATE RULES

SECRETARY

SANDRA SEGAL IKUTA
BANKRUPTCY RULES

JOHN D. BATES
CIVIL RULES

DONALD W. MOLLOY
CRIMINAL RULES

DEBRA ANN LIVINGSTON
EVIDENCE RULES

MEMORANDUM
TO: Hon. David G. Campbell, Chair
Committee on Rules of Practice and Procedure
FROM: Hon. John D. Bates, Chair
Advisory Committee on Civil Rules
RE: Report of the Advisory Committee on Civil Rules
DATE: May 11, 2018 (revised August 2, 2018)

Introduction

The Civil Rules Advisory Committee met in Philadelphia, Pennsylvania, on April 10,
2018, * * > **

Part | of this Report submits a recommendation to publish for comment a proposal to
improve the procedure for taking depositions of an organization under Rule 30(b)(6). A
Subcommittee has been working on this subject for two years.

I. Action Item
Rule 30(b)(6): Duty to Confer

The Advisory Committee on Civil Rules proposes that the preliminary draft of an
amendment to Rule 30(b)(6), with accompanying Committee Note, be published for public
comment. The proposed amendment and Note are presented below.
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The preliminary draft was developed by the Advisory Committee’s Rule 30(b)(6)
Subcommittee, which was formed in April 2016 in response to a number of submissions
proposing consideration of a variety of changes to the rule. Initially, the Subcommittee
considered several changes that were introduced to the Standing Committee during its January
2017 meeting. After further consideration, that list of possible rule changes was pared back to
six specific possible amendment ideas.

The Subcommittee then invited comment on these items. Over 100 comments were
submitted, many of them very detailed and thoughtful. At the Standing Committee’s June 2017
meeting, an interim report on the invitation for comment was made. The agenda book for the
Standing Committee’s January 2018 meeting included a detailed summary of those comments.

After receiving this commentary, the Subcommittee resumed discussion of ways to deal
with Rule 30(b)(6) issues. Eventually it concluded that the most productive method of
improving practice under the rule would be to require the parties to confer in good faith about the
matters for examination. Much of the commentary it had received indicated that such
conferences often provide a method for avoiding and resolving problems. Requiring the parties
to confer therefore holds promise as a way to address the difficulties cited by those who urged
amending the rule.

At its November 2017 meeting, the Advisory Committee discussed this proposal. That
discussion suggested that the rule should make it clear that the requirement to confer in good
faith is bilateral — it applies to the responding organization as well as to the noticing party —
and also raised the possibility that the rule require that the parties confer about the identity of the
witnesses to testify. The Subcommittee met by conference call after that meeting to address
concerns raised by the Advisory Committee.

At the Standing Committee’s January 2018 meeting, there was discussion of the evolving
Rule 30(b)(6) proposal to require the parties to confer, including the possibility (raised during the
Advisory Committee meeting) that the identity of the witnesses be added to the list of topics for
discussion. There was also discussion of the possibility of providing in the rule that additional
matters be mandatory topics for discussion.

After the Standing Committee’s meeting, the Subcommittee again met by conference
call. * * * ** The Subcommittee worried that adding topics to the mandatory list for discussion
might generate disputes rather than avoid them. Another concern was that adding to the list of
mandatory topics could build in delay. The eventual resolution was not to expand the list of
mandatory topics beyond the number and description of the matters for examination and the
identity of the designated witnesses.

The Subcommittee also considered adding a reference to Rule 30(b)(6) in the Rule 26(f)
conference list of topics. There was considerable sentiment on the Subcommittee not to
introduce this topic at the early point when the Rule 26(f) conference is to occur because, in most
cases, it is too early for the parties to be specific about such depositions. Nonetheless, the
consensus was to present the possibility of publishing a possible change to Rule 26(f) to the full
Advisory Committee, in case that seemed desirable should public comment strongly favor such a
change. The Subcommittee would not recommend that course, however.
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At its April 2018 meeting, the Advisory Committee considered the Subcommittee’s
recommendation that a Rule 30(b)(6) preliminary draft be published for comment. The
discussion considered the addition of the identity of the witness or witnesses to the list of topics
for conferring and the risk that some might interpret that as requiring that the organization obtain
the noticing party’s approval of the organization’s selection of its witness. The proposed
amendment, however, carries forward the present rule text stating that the named organization
must designate the persons to testify on its behalf. The Committee Note affirms that the choice
of the designees is ultimately the choice of the organization. The Advisory Committee resolved
to retain the identity of the witnesses as a topic for discussion.

A different concern voiced at the Advisory Committee’s meeting was that the draft, as
then written, might be interpreted to suggest that a single conference would satisfy the
requirement to confer, which could prove particularly problematical with the addition of the
identity of the witnesses as a required topic. Instead, it is likely that the process of conferring
will be iterative. To reflect that reality, the rule text was amended to add the phrase “and
continuing as necessary” to the rule. This addition recognizes that often a single interaction will
not suffice to satisfy the obligation to confer in good faith. With that change, the Advisory
Committee voted to recommend publication of the preliminary draft rule presented below for
public comment.

Regarding the possibility of publishing a draft amendment to Rule 26(f), there was no
support on the Advisory Committee for doing so, and accordingly that idea is not part of this
recommendation to the Standing Committee.

After the Advisory Committee’s meeting, a revised Committee Note reflecting the
addition the Advisory Committee made to the rule was circulated to the Advisory Committee,
which voted on it by email. With refinements to that Note, the Advisory Committee brings
forward the following preliminary draft with the proposal that it be published for public
comment.

E i

Rule 30. Depositions by Oral Examination

E i

(b) Notice of the Deposition; Other Formal Requirements.

E i

(6) Notice or Subpoena Directed to an Organization. In its notice or subpoena, a
party may name as the deponent a public or private corporation, a partnership, an
association, a governmental agency, or other entity and must describe with
reasonable particularity the matters for examination. The named organization must
then-designate one or more officers, directors, or managing agents, or designate
other persons who consent to testify on its behalf; and it may set out the matters on
which each person designated will testify. Before or promptly after the notice or
subpoena is served, and continuing as necessary, the serving party and the
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organization must confer in good faith about the number and description of the
matters for examination and the identity of each person the organization will
designate to testify. A subpoena must advise a nonparty organization of its duty to
make this designation and to confer with the serving party. The persons
designated must testify about information known or reasonably available to the
organization. This paragraph (6) does not preclude a deposition by any other
procedure allowed by these rules.

* Kk Kk k%

Draft Committee Note

Rule 30(b)(6) is amended to respond to problems that have emerged in some cases.
Particular concerns have included overlong or ambiguously worded lists of matters for
examination and inadequately prepared witnesses. This amendment directs the serving party and
the named organization to confer before or promptly after the notice or subpoena is served, and
to continue conferring as necessary, regarding the number and description of matters for
examination and the identity of persons who will testify. At the same time, it may be productive
to discuss other matters, such as having the serving party identify in advance of the deposition
the documents it intends to use during the deposition, thereby facilitating deposition preparation.
The amendment also requires that a subpoena notify a nonparty organization of its duty to confer
and to designate one or more witnesses to testify. It facilitates collaborative efforts to achieve
the proportionality goals of the 2015 amendments to Rules 1 and 26(b)(1).

Candid exchanges about discovery goals and organizational information structure may
reduce the difficulty of identifying the right person to testify and the materials needed to prepare
that person. Discussion of the number and description of topics may avoid unnecessary burdens.
Although the named organization ultimately has the right to select its designees, discussion about
the identity of persons to be designated to testify may avoid later disputes. It may be productive
also to discuss “process” issues, such as the timing and location of the deposition.

The amended rule directs that the parties confer either before or promptly after the notice
or subpoena is served. If they begin to confer before service, the discussion may be more
productive if the serving party provides a draft of the proposed list of matters for examination,
which may then be refined as the parties confer. The rule recognizes that the process of
conferring will often be iterative, and that a single conference may not suffice. For example, the
organization may be in a position to discuss the identity of the person or persons to testify only
after the matters for examination have been delineated. The obligation is to confer in good faith,
consistent with Rule 1, and the amendment does not require the parties to reach agreement. The
duty to confer continues if needed to fulfill the requirement of good faith. But the conference
process must be completed a reasonable time before the deposition is scheduled to occur.

When the need for a Rule 30(b)(6) deposition is known early in the case, the Rule 26(f)
conference may provide an occasion for beginning discussion of these topics. In appropriate
cases, it may also be helpful to include reference to Rule 30(b)(6) depositions in the discovery
plan submitted to the court under Rule 26(f)(3) and in the matters considered at a pretrial
conference under Rule 16.

E i
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Rule 30. Depositions by Oral Examination

* Kk Kk Kk *

(b) Notice of the Deposition; Other Formal
Requirements.

* Kk Kk k%

(6) Notice or Subpoena Directed to an
Organization. In its notice or subpoena, a party
may name as the deponent a public or private
corporation, a partnership, an association, a
governmental agency, or other entity and must
describe with reasonable particularity the matters
for examination. The named organization must
then-designate one or more officers, directors, or

managing agents, or designate other persons who

1 New material is underlined in red; matter to be omitted is
lined through.
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consent to testify on its behalf; and it may set out
the matters on which each person designated will

testify._ Before or promptly after the notice or

subpoena is served, and continuing as necessary,

the serving party and the organization must

confer in good faith about the number and

description of the matters for examination and

the identity of each person the organization will

designate to testify. A subpoena must advise a

nonparty organization of its duty to make this

designation_and to confer with the serving party.

The persons designated must testify about
information known or reasonably available to the
organization.  This paragraph (6) does not
preclude a deposition by any other procedure

allowed by these rules.

* Kk Kk Kk *
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Committee Note

Rule 30(b)(6) is amended to respond to problems that
have emerged in some cases. Particular concerns have
included overlong or ambiguously worded lists of matters
for examination and inadequately prepared witnesses. This
amendment directs the serving party and the named
organization to confer before or promptly after the notice or
subpoena is served, and to continue conferring as
necessary, regarding the number and description of matters
for examination and the identity of persons who will testify.
At the same time, it may be productive to discuss other
matters, such as having the serving party identify in
advance of the deposition the documents it intends to use
during the deposition, thereby facilitating deposition
preparation. The amendment also requires that a subpoena
notify a nonparty organization of its duty to confer and to
designate one or more witnesses to testify. It facilitates
collaborative efforts to achieve the proportionality goals of
the 2015 amendments to Rules 1 and 26(b)(1).

Candid exchanges about discovery goals and
organizational information structure may reduce the
difficulty of identifying the right person to testify and the
materials needed to prepare that person. Discussion of the
number and description of topics may avoid unnecessary
burdens. Although the named organization ultimately has
the right to select its designees, discussion about the
identity of persons to be designated to testify may avoid
later disputes. It may be productive also to discuss
“process” issues, such as the timing and location of the
deposition.
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The amended rule directs that the parties confer either
before or promptly after the notice or subpoena is served.
If they begin to confer before service, the discussion may
be more productive if the serving party provides a draft of
the proposed list of matters for examination, which may
then be refined as the parties confer. The rule recognizes
that the process of conferring will often be iterative, and
that a single conference may not suffice. For example, the
organization may be in a position to discuss the identity of
the person or persons to testify only after the matters for
examination have been delineated. The obligation is to
confer in good faith, consistent with Rule 1, and the
amendment does not require the parties to reach agreement.
The duty to confer continues if needed to fulfill the
requirement of good faith. But the conference process must
be completed a reasonable time before the deposition is
scheduled to occur.

When the need for a Rule 30(b)(6) deposition is
known early in the case, the Rule 26(f) conference may
provide an occasion for beginning discussion of these
topics. In appropriate cases, it may also be helpful to
include reference to Rule 30(b)(6) depositions in the
discovery plan submitted to the court under Rule 26(f)(3)
and in the matters considered at a pretrial conference under
Rule 16.
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MEMORANDUM
TO: Hon. David G. Campbell, Chair
Committee on Rules of Practice and Procedure
FROM: Hon. Debra Ann Livingston, Chair
Advisory Committee on Evidence Rules
RE: Report of the Advisory Committee on Evidence Rules
DATE: May 14, 2018 (revised July 16, 2018)

I. Introduction

The Advisory Committee on Evidence Rules (the “Committee™) met on April 26-27, 2018
in Washington, D.C. *****

The Committee made the following determinations at the meeting:

* Kk Kk k%

e It unanimously approved a proposed amendment to Rule 404(b), and is submitting it to
the Standing Committee with the recommendation that it be released for public comment;

E I
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I1. Action Items

* Kk Kk Kk *

B. Proposed Amendment to Rule 404(b), for Release for Public Comment

The Committee has been monitoring significant developments in the case law on
Rule 404(b), governing admissibility of other crimes, wrongs, or acts. Several Circuit courts have
suggested that the rule needs to be more carefully applied, and have set forth criteria for that more
careful application. The focus has been on three areas:

1) Requiring the prosecutor not only to articulate a proper purpose but to explain how the
bad act evidence proves that purpose without relying on a propensity inference.

2) Limiting admissibility of bad acts offered to prove intent or knowledge where the
defendant has not actively contested those elements.

3) Limiting the “inextricably intertwined” doctrine, under which bad act evidence is not
covered by Rule 404(b) because it proves a fact that is inextricably intertwined with the
charged crime.

Over several meetings, the Committee considered a number of textual changes to address
these case law developments. At its April, 2018 meeting the Committee determined that it would
not propose substantive amendments to Rule 404(b), because they would make the Rule more
complex without rendering substantial improvement. Thus, any attempt to define “inextricably
intertwined” is unlikely to do any better than the courts are already doing, because each case is
fact-sensitive, and line-drawing between “other” acts and acts charged will always be
indeterminate. Further, any attempt to codify an “active dispute” raises questions about how
“active” a dispute would have to be, and is a matter better addressed by balancing probative value
and prejudicial effect. Finally, an attempt to require the court to establish the probative value of a
bad act by a chain of inferences that did not involve propensity would add substantial complexity,
while ignoring that in some cases, a bad act is legitimately offered for a proper purpose but is
nonetheless bound up with a propensity inference --- an example would be use of the well-known
“doctrine of chances” to prove the unlikelihood that two unusual acts could have both been
accidental.

The Committee also considered a proposal to provide a more protective balancing test for
bad acts offered against defendants in criminal cases: that the probative value must outweigh the
prejudicial effect. While this proposal would have the virtue of flexibility and would rely on the
traditional discretion that courts have in this area, the Committee determined that it would result
in too much exclusion of important, probative evidence.

The Committee did recognize, however, that some protection for defendants in criminal

cases could be promoted by expanding the prosecutor’s notice obligations under Rule 404(b). The
Department of Justice proffered language that would require the prosecutor to “articulate in the
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notice the non-propensity purpose for which the prosecutor intends to offer the evidence and the
reasoning that supports the purpose.” In addition, the Committee determined that the current
requirement that the prosecutor must disclose only the “general nature” of the bad act should be
deleted, in light of the prosecution’s expanded notice obligations under the DOJ proposal.

Finally, the Committee determined that the restyled phrase “crimes, wrongs, or other acts”
should be restored to its original form: “other crimes, wrongs, or acts.” This would clarify that
Rule 404(b) applies to other acts and not the acts charged.

The Committee unanimously approved proposed amendments to the notice provision of
Rule 404(b), and the textual clarification of “other” crimes, wrongs, or acts. The Committee
recommends that these proposed changes, and the accompanying Committee Note, be released
for public comment.

E i
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Rule 404. Character Evidence; Other Crimes, Wrongs
or Other-Acts

* Kk Kk Kk *

(b) Other Crimes, Wrongs, or OtherActs.

(1) Prohibited Uses. Evidence of aany other crime,
wrong, or etheract is not admissible to prove a
person’s character in order to show that on a
particular occasion the person acted in accordance
with the character.

(2) Permitted Uses:-Netice-tr-a-Criminal-Case. This
evidence may be admissible for another purpose,
such as proving motive, opportunity, intent,

preparation, plan, knowledge, identity, absence of

1 New material is underlined in red; matter to be omitted is
lined through.
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mistake, or lack of accident. On-reguest-bya
ofondant i irninal " :

Notice in a Criminal Case. In a criminal case, the

prosecutor must:

(A) provide reasonable notice—ef—the—general

nature of any such evidence that the
prosecutor intends to offer at trial; and

(B) articulate in the notice the non-propensity

purpose for which the prosecutor intends to

offer the evidence and the reasoning that

supports the purpose; and

(C) do so in writingbefere—trial sufficiently

ahead of trial to give the defendant a fair

opportunity to meet the evidence—or in any

form during trial if the court, for good cause,

excuses lack of pretrial notice.
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Committee Note

Rule 404(b) has been amended principally to impose
additional notice requirements on the prosecution in a
criminal case. In addition, clarifications have been made to
the text and headings.

The notice provision has been changed in a number of
respects:

e The prosecution must not only identify the
evidence that it intends to offer pursuant to the rule but also
articulate a non-propensity purpose for which the evidence
is offered and the basis for concluding that the evidence is
relevant in light of this purpose. The earlier requirement that
the prosecution provide notice of only the “general nature”
of the evidence was understood by some courts to permit the
government to satisfy the notice obligation without
describing the specific act that the evidence would tend to
prove, and without explaining the relevance of the evidence
for a non-propensity purpose. This amendment makes clear
what notice is required.

e The pretrial notice must be in writing—which
requirement is satisfied by notice in electronic form. See
Rule 101(b)(6). Requiring the notice to be in writing
provides certainty and reduces arguments about whether
notice was actually provided. In addition, notice must be
provided before trial in such time as to allow the defendant
a fair opportunity to meet the evidence, unless the court
excuses that requirement upon a showing of good cause. See
Rules 609(b), 807, and 902(11). Advance notice of
Rule 404(b) evidence is important so that the parties and the
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court have adequate opportunity to assess the evidence, the
purpose for which it is offered, and whether the requirements
of Rule 403 have been satisfied, even in cases in which a
final determination as to the admissibility of the evidence
must await trial.

e  The good cause exception applies not only to the
timing of the notice as a whole but also to the obligations to
articulate a non-propensity purpose and the reasoning
supporting that purpose. A good cause exception for the
articulation requirements is necessary because in some cases
an additional permissible purpose for the evidence may not
become clear until just before, or even during, trial.

e Finally, the amendment eliminates the
requirement that the defendant must make a request before
notice is provided. That requirement is not found in any
other notice provision in the Federal Rules of Evidence. It
has resulted mostly in boilerplate demands on the one hand,
and a trap for the unwary on the other. Moreover, many local
rules require the government to provide notice of
Rule 404(b) material without regard to whether it has been
requested. And in many cases, notice is provided when the
government moves in limine for an advance ruling on the
admissibility of Rule 404(b) evidence. The request
requirement has thus outlived any usefulness it may once
have had.

As to the textual clarifications, the word “other” is
restored to the location it held before restyling in 2011, to
confirm that Rule 404(b) applies to crimes, wrongs and acts
“other” than those at issue in the case; and the headings are
changed accordingly. No substantive change is intended.
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APPENDIX

PROCEDURES FOR THE JUDICIAL CONFERENCE'S
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE AND ITS
ADVISORY RULES COMMITTEES
(as codified in Guide to Judicial Policy, Vol. 1 § 400)

8 440 Procedures for Committees on Rules of Practice and Procedure
This section contains the "Procedures for the Judicial Conference's Committee on Rules

of Practice and Procedure and Its Advisory Rules Committees," last amended in
September 2011. JCUS-SEP 2011, p. 35.

8 440.10 Overview

The Rules Enabling Act, 28 U.S.C. §§ 2071-2077, authorizes the Supreme Court to
prescribe general rules of practice and procedure and rules of evidence for the federal
courts. Under the Act, the Judicial Conference must appoint a standing committee, and
may appoint advisory committees to recommend new and amended rules. Section 2073
requires the Judicial Conference to publish the procedures that govern the work of the
Committee on Rules of Practice and Procedure (the "Standing Committee™) and its
advisory committees on the Rules of Appellate, Bankruptcy, Civil, and Criminal
Procedure and on the Evidence Rules. See 28 U.S.C. § 2073(a)(1). These procedures
do not limit the rules committees' authority. Failure to comply with them does not
invalidate any rules committee action. Cf. 28 U.S.C. § 2073(e).

§ 440.20 Advisory Committees

§ 440.20.10 Functions

Each advisory committee must engage in "a continuous study of the operation and
effect of the general rules of practice and procedure now or hereafter in use" in its field,
taking into consideration suggestions and recommendations received from any source,
new statutes and court decisions affecting the rules, and legal commentary. See 28
U.S.C. 8§ 331.

8§ 440.20.20 Suggestions and Recommendations

Suggestions and recommendations on the rules are submitted to the Secretary of the
Standing Committee at the Administrative Office of the United States Courts,
Washington, D.C. The Secretary will acknowledge the suggestions or recommendations
and refer them to the appropriate advisory committee. If the Standing Committee takes
formal action on them, that action will be reflected in the Standing Committee's minutes,
which are posted on the judiciary's rulemaking website.

-47 -


http://www.uscourts.gov/FederalCourts/JudicialConference/Proceedings/Proceedings.aspx?doc=/uscourts/FederalCourts/judconf/proceedings/2011-09.pdf
http://www.law.cornell.edu/uscode/28/usc_sup_01_28_10_V_20_131.html
http://www.law.cornell.edu/uscode/28/2073.html
http://www.law.cornell.edu/uscode/28/2073.html#e
http://www.law.cornell.edu/uscode/28/331.html
http://www.law.cornell.edu/uscode/28/331.html
http://www.uscourts.gov/RulesAndPolicies/FederalRulemaking/ResearchingRules/Minutes.aspx

Appendix: Procedures for Committees on Rules of Practice and Procedure Page 2

8 440.20.30 Drafting Rule Changes

(a) Meetings

Each advisory committee meets at the times and places that the chair
designates. Advisory committee meetings must be open to the public, except
when the committee — in open session and with a majority present —
determines that it is in the public interest to have all or part of the meeting closed
and states the reason. Each meeting must be preceded by notice of the time and
place, published in the Federal Register and on the judiciary's rulemaking
website, sufficiently in advance to permit interested persons to attend.

(b) Preparing Draft Changes

The reporter assigned to each advisory committee should prepare for the
committee, under the direction of the committee or its chair, draft rule changes,
committee notes explaining their purpose, and copies or summaries of written
recommendations and suggestions received by the committee.

(c) Considering Draft Changes

The advisory committee studies the rules' operation and effect. It meets to
consider proposed new and amended rules (together with committee notes),
whether changes should be made, and whether they should be submitted to the
Standing Committee with a recommendation to approve for publication. The
submission must be accompanied by a written report explaining the advisory
committee's action and its evaluation of competing considerations.

8 440.20.40 Publication and Public Hearings

(a) Publication

Before any proposed rule change is published, the Standing Committee must
approve publication. The Secretary then arranges for printing and circulating the
proposed change to the bench, bar, and public. Publication should be as wide as
possible. The proposed change must be published in the Federal Register and
on the judiciary's rulemaking website. The Secretary must:

(1) notify members of Congress, federal judges, and the chief justice of each
state's highest court of the proposed change, with a link to the judiciary's
rulemaking website; and

(2) provide copies of the proposed change to legal-publishing firms with a
request to timely include it in publications.
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(b) Public Comment Period

A public comment period on the proposed change must extend for at least six
months after notice is published in the Federal Register, unless a shorter period
is approved under paragraph (d) of this section.

(c) Hearings

The advisory committee must conduct public hearings on the proposed change
unless eliminating them is approved under paragraph (d) of this section or not
enough witnesses ask to testify at a particular hearing. The hearings are held at
the times and places that the advisory committee's chair determines. Notice of
the times and places must be published in the Federal Register and on the
judiciary's rulemaking website. The hearings must be recorded. Whenever
possible, a transcript should be produced by a qualified court reporter.

(d) Expedited Procedures

The Standing Committee may shorten the public comment period or eliminate
public hearings if it determines that the administration of justice requires a
proposed rule change to be expedited and that appropriate notice to the public
can still be provided and public comment obtained. The Standing Committee may
also eliminate public notice and comment for a technical or conforming
amendment if the Committee determines that they are unnecessary. When an

exception is made, the chair must advise the Judicial Conference and provide the
reasons.

8§ 440.20.50 Procedures After the Comment Period

(a) Summary of Comments

When the public comment period ends, the reporter must prepare a summary of
the written comments received and of the testimony presented at public hearings.
If the number of comments is very large, the reporter may summarize and
aggregate similar individual comments, identifying the source of each one.

(b) Advisory Committee Review; Republication

The advisory committee reviews the proposed change in light of any comments
and testimony. If the advisory committee makes substantial changes, the
proposed rule should be republished for an additional period of public comment
unless the advisory committee determines that republication would not be
necessary to achieve adequate public comment and would not assist the work of
the rules committees.
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(c) Submission to the Standing Committee
The advisory committee submits to the Standing Committee the proposed
change and committee note that it recommends for approval. Each submission
must:
(1) be accompanied by a separate report of the comments received;

(2) explain the changes made after the original publication; and

(3) include an explanation of competing considerations examined by the
advisory committee.

8 440.20.60 Preparing Minutes and Maintaining Records

(a) Minutes of Meetings

The advisory committee's chair arranges for preparing the minutes of the
committee meetings.

(b) Records
The advisory committee's records consist of:

e written suggestions received from the public;

o written comments received from the public on drafts of proposed rules;

o the committee's responses to public suggestions and comments;

« other correspondence with the public about proposed rule changes;

o electronic recordings and transcripts of public hearings (when
prepared);

« the reporter's summaries of public comments and of testimony from
public hearings;

e agenda books and materials prepared for committee meetings;

e minutes of committee meetings;

e approved drafts of rule changes; and

e reports to the Standing Committee.

(c) Public Access to Records

The records must be posted on the judiciary's rulemaking website, except for
general public correspondence about proposed rule changes and electronic
recordings of hearings when transcripts are prepared. This correspondence and
archived records are maintained by the AO and are available for public
inspection. Minutes of a closed meeting may be made available to the public but
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with any deletions necessary to avoid frustrating the purpose of closing the
meeting under § 440.20.30(a).

8§ 440.30 Standing Committee

8§ 440.30.10 Functions
The Standing Committee's functions include:

(a) coordinating the work of the advisory committees;

(b) suggesting proposals for them to study;

(c) considering proposals they recommend for publication for public comment; and
(d) for proposed rule changes that have completed that process, deciding whether to
accept or modify the proposals and transmit them with its own recommendation to
the Judicial Conference, recommit them to the advisory committee for further study

and consideration, or reject them.

8 440.30.20 Procedures

(a) Meetings

The Standing Committee meets at the times and places that the chair
designates. Committee meetings must be open to the public, except when the
Committee — in open session and with a majority present — determines that it is
in the public interest to have all or part of the meeting closed and states the
reason. Each meeting must be preceded by notice of the time and place,
published in the Federal Register and on the judiciary's rulemaking website,
sufficiently in advance to permit interested persons to attend.

(b) Attendance by the Advisory Committee Chairs and Reporters

The advisory committees' chairs and reporters should attend the Standing
Committee meetings to present their committees' proposed rule changes and
committee notes, to inform the Standing Committee about ongoing work, and to
participate in the discussions.

(c) Action on Proposed Rule Changes or Committee Notes
The Standing Committee may accept, reject, or modify a proposed change or

committee note, or may return the proposal to the advisory committee with
instructions or recommendations.
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(d) Transmission to the Judicial Conference

The Standing Committee must transmit to the Judicial Conference the proposed
rule changes and committee notes that it approves, together with the advisory
committee report. The Standing Committee's report includes its own
recommendations and explains any changes that it made.

8§ 440.30.30 Preparing Minutes and Maintaining Records

(a) Minutes of Meetings

The Secretary prepares minutes of Standing Committee meetings.
(b) Records

The Standing Committee's records consist of:

e the minutes of Standing Committee and advisory committee meetings;

e agenda books and materials prepared for Standing Committee
meetings;

o reports to the Judicial Conference; and

« official correspondence about rule changes, including correspondence
with advisory committee chairs.

(c) Public Access to Records

The records must be posted on the judiciary's rulemaking website, except for
official correspondence about rule changes. This correspondence and archived
records are maintained by the AO and are available for public inspection.
Minutes of a closed meeting may be made available to the public but with any
deletions necessary to avoid frustrating the purpose of closing the meeting under
8§ 440.30.20(a).

Last revised (Transmittal 01-018) October 17, 2017
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