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FAX COVER SHEET 97-BK- F
TO: Son. Adrian G. Duplantiar Fax No. 504-589-4479

Hon. A. Thomas Small Wax No. 919-856-4693
Peter G. McCabe Fax No. 202-273-1826

FROM: Prof. Alan N. Resnick
Telephone: 516-463-5872
Fax Number: 516-249-6827

DATE: August 18, 1997

NO. OF PAGES (INCLUDING THIS ONE: 6

COMMENTS: I received by fax the enclosed letter from Karen Cordry

of the National Association of Attorneys General regarding

proposals on government noticing. I suggest that Peter send Ms.

Cordry a letter acknowledging receipt and that this letter be

circulated to the Advisory Committee before our September meeting.

If you disagree, please let me know. Thanks.
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Dear FrofusO Rnmi&'

gmr a. my cManut an the dmft Of th pOPOS'd R

CbwtL bI hti ed to avoid rcP04 poins muM by

Ch~sKahnin is coeactS and Umh znYidft* aj~doaflIc••s AM in t:z I h•ve wih the cunvt' Proo,

I daply grao d y=ouR tpo0St caasom de me veuws

ad to pms them on to fte othe CorifttI- members.
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Professor Alan Resick
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Der Profrnor JAmmkt

As yOU isw; I bittbeen im cow=m 7&ih Ch&i Xohn ofthe Justic Duparnnon abou the
prupoud dhaue lithet nun to dal with providing bte* notice to goveumatual wtitia TMiS is
a l i whidi torgnu re despty con 4 mmt din dozig mry 5 11 r4yers doin bsnkrutcy
work for the Nationa Associaton of Atnomapy OewA4 complain about inaeuat, or mzely
zzot. ha ban cmo fit two orxte problem~ mat wconwly- aimed in my dhcuauoea with the
stff of te Afworn Gnxra Those com• bve be voiced in pvoua bdio to tis
Commi n M a•dl n Appa•• cs eethe Bankrpy Review Comdm We believe
thse cocen mm Wle becu of th ue nature of gOVen l claims and rqpAtory
rpoutasbile. Tbus, povidng rules to deal mth those sp a cones does no give the

iathebmnkrp4ncywith the s€e eme and assnu•nro deate notice tp o pties urgy.

In otw r cod, I n z, ow co== fi h P .rc by CofLg sIamsm uCbds hus
remifnded ywu, the leogdav history apicTldy pvidm that tm coUctig agpoci' aould
z=mntoaity receive notic and fht %thwe the debto is Suect to reg~iato, the rcgjulaory
gencius wh juditon wil receive natce" Nether of thou sfmumf we twd to th

goam==cnt imig fth mau oft mce~or, mbaw both amored that SvmeWwdb e
vwy mn, and tnmfl oft* d4S iad obgttwii• may kiwi lutine aed to know whem
enatis wbjet to teir jurisdiction s fbr bamnlauc The rde n howev do not uli
th= "W W ur sasl ndf of Congw& The resuh is hntl not only to the govunntk b tow the
dsbtn ofth credimos, and th cWi=wy as a wkol.

in l4 of• t =yn. ways in wich the pOvnm fl reztoy acti• my pat on th
debtor dumg and Aer tbhe u It betno one if t.h Sonmnt dos not ri ues'e
nodtcthe wm dfit p ia rs.•lse n tpismudso se'th vm ad
h dio is pa. pm ef= phm, th coiLmd douteace of sh unpled-
fhr lhbty mI mmi r T • dipn to the dettr and rnz±in thleMw oafthe -. •E•vife
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cltuis discnmd ainedto Mle a late claim, this may KWi resuit in conahsio and deity in the came
a on the oher hbd, amarni unpt at notice is demed to be sufMdat and ft gvemmm's

aldia at ~ ttds 3c' ~ o b prhmdwil have been *harmd wihon a DA* adequaft
ch umfort govam r to prrtwc thoseu ights In short, wbelieve cU f p dn bw nowds
is not a matPt on which the parti~paf infte proess shuald be on "oppofte udc%" rafthe wie
believ it sta cludry win-win situadon tbr all prda

For those resons I condma to be deeply conued both about the Ulmid ractr of the
Propoala whichwareboueibg ted1 and theundalYla policy view thatVW mpots those h&s The
raumre to comply witfh the Congrssona mandate to provide naive t reptc mnhwlesd, In
paclar1 is dturbim& eedcaly when is is appruay bued oc a. co= tha9 p~vvm wm
agide. wi~ibe ielyto diwziinne &sd £debtw ftheyreceivenodic of the bmnkruptcy. Mh
con1cer =Si sypId - after A ocm aa a•gecie xue the only pudetfcrbAn by la
to ,mrehaite P awuomr s, 11iRcense, nd to lIke to debtors, All ot Partes ae perfet
*ato xne to dea witM a& debtor in 316 mEaM yet them is n • WtAmp to wa•og nodte of a
bozifptzy t uca the. i•vd, it is my und ytat ta the U. S. Trustee's office ha reguati•o
tbgt ruimfth ft dftr plw aa"DItP" no c on b chcksý so h•as t a ill pades with v o/ m it deals
poatpeIton amre twi of dieebto'ss b Totprve that inS• • to hbosepaties•whie
induljin in a prUaufdio tha the govUment wil cag. fin miscon&duc MAke lit cutl a.

Coan ey, there is ite d ulf.ty in seeing why it is impn mt fir regulat to receive

aw= of th wvith whomk bs Aa tdd oh it owns tern money or nor, it S quit.
common for govwmientt agccis to condut comfddeiu invesdwms As wb, while the
samdes my lWded be "ceedto&z, the debtor will nut know tha and wil not, &ofaurxK ugv notice
of the casm to *Moe agences. Yet hils precisey in such came that it is cutlet to ha& the
gowmm and the debtor ti~t notie hr Omn fth agc so that it doe not miolat the tammale
stW end so tee&W claim that may molt from its investigatn Ma be dealt with durig the can. It
certain does no one any good for the govnmcntsa clam to rIde through he case undisovmad
1s*f gtm debtcr to cope with its conesquence qiar the pla Ls catted madcr fth dischar is

It is iru that debtor may &Ws hav other unimmmown Q nditrsdui as izmidcffle ton;
daimmzts but ~m t% prm wprnauly not idAiftbl by MnY macable saM. Thispubcatio
notice bat been fttmd mcidem for gxd' caches, bemase k is the best practicable masof notice
unde fthus cirumstance. The debtor, on the other band, dieds with a. bite and knwnu, urivomn
ofgoVerM nal amift"e so thee is no the no nt ofba Snol=ae issu if it is reguked to
provide dkn nAmv to thoss enuia Under ftuw cmnf-1 it IS Patm*d LuapproprIcSto fixus
goverameait dest to rely on otblcuiio no$=c whent the could easiy be sarved &d~ty

That sa" I d eo pi tqar ft e universe of qMod.s with =w reguluy autority amr
fth debwo ggAul be denemd to be quin lIsp. but kn mos -a them is no accaskm tbir the aceeme
of tht astorky. TWAs despWt to bka ConreuiM l lag agesggsth that OF agenc with
reltoty athorit OWe the debtr shoud recoin note, we attempted to find some basis to limt
the mutt of agsades thtwud antomuialy receiv no0tice Thus the Fproiar tht wore
includofti the critna Jusfce Deperlh wpIoP I t*at required the Uhag of Perits license
perowdi stPeint, and pending li±tal, Wa.r- reasely to Matte those g%0=m wih which
th6 debtor hW migninfzL ongoing rplatoty contltRz at the tile the cm ase aMed. Thos
avandhs iha, and art those agecider, would be the -m which would recuive mouztnzic nomtle
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Tbha I roq*iethathe pro e additaie efn (p) to Rule 1007, and aw Qsn
23 to B•anmkpt Form 7, to dm1 with noes to nonuronm1 ruatasy s0pdes, shoduld be
retaind and incworpotod uto the ova11 proposaL

By the -token if the notice of a baditiptcy does caxise a reguakdozy aaoy to eain
the debtorba stas, %ba d=e not Times-su contgiedic dno, nor dre it mesmsaiily harm
the deb.Tor WAof abinluptyg k sheefatIh to puUU i IIpOuS~b ~u eagaust the debtor
and dispos aoftn at - dme thus, the debtor bctts if the notie of the fi cngm in a,,ma y
tonvlew itu fficuto da iwsWxhrk itdont rdesnthawmeyo aka~mthsft wiabutoraism
Swady it sbatter ftr taeancyn to do so daftxh cam ta as oted bove, to fo sthe paries
to hip.,--O pwtootuato. &aiot wlotw tbe iýrmt known to the agmoy duing the cmssn
s cient provetat the claim has "adsn" ec m o

vkonm tl ap e my also vw=a to review the debto's opation us preautioay
mma in c- thtuis a mod=o fd to abandon propet or rejc lam. Such dotons mu oftn
filed with o* a bw-e midnnm ofctie. and with IW or no itfaution pvoded by the debtor
about the conditi of the prWpry. Sunty. it is not Isnepprap f the agecy. to obtain the
newavlybtnaion se thait ist ot fced to deal wdth these issjes on an mguncy basis - and
this is truew in the time the mis fIhd, it don mg otavany.rso to bodw t it kha
prest an. c Fialy, there ae tim when a gv tal tgwy does, Itimay, hm to

ool er &wwn fia bianffty of a dttzr mu Ifte guvsr Wigs Wstt a auitr.MAking sAck
judnuat is wa the ame as discminatin *aping a debtor be== of its ing stat, and the
gimsn =u and Wid obligatudL to takem sch acdons it caunot do so, hwve. abset
n*Aofti e use,. ve6tm propous rejct any requiremmn to provide suc notice. simpl be==us
of fth pomsiblity that fth govgumccmtgfU err in sway cue and overtep the permissible bound&.
In fth smtae view, retdda notc basd on such spwelatioIs u*r mnd id bI&
Accordingly, I i•e the 1Cozdt mncehes to recondder both tek gaeiMt pNmse eAd the
conusin tbey have dan about the need f"r notice to gove•m= al agencies

Vrhteas lackgomd, I hav ===ut owns with the specifc proposals that have bee
tnetivtysuggested. Rather thn restise them uepuatel, I wil simply adopt the counw and
imser raied by Chris Kam In this earer latter to y. In addidton, though I ,- stil disturbed about

at-m dt with ft proosed chanes are moe attaed to to natds gad concern of the federal
govag thw those of the iZ and mindplu. This is Pel ly evident with repct
to the proposed hgs to Rule 5003. The now rul would provide fr th clerk to maint a
registe of ddiwuse but would mit it to onLy tfh eral govmnt nd *ti stat. in which t
p Id s aiui•f e d.Thpropos awdudm aff "= amnin ft b m , stare d all od•swa,
I am, f.dky, pazled by te rmwons for tho wings l•imtaim on is concept. In my view, this
register shoud nt cuo proble=s fr debttcr ruthe for any owas• dous debtor, it shoud be a
nMr cat nt ccwuivmnw to ktd addresse hon2 of the pmummm d dWrss to w•on it nOds
tOpmyW2e odoWatmrdina gngleocaion. Byudqngthebook it wilbe auurede*bat tha nde
aved the pr f•lpart tah ft opaw aoCa= *rby euc=Wa the oppo ttir -ldaoden on ts
is=.- a result which should be betal&I by anjus's stadva

Infta urugd, iinitie fth registe to a*onl e 088 anO d to only oiw adds for any asaxyo
Ieuns uasahl resutcdvIt its prb * the non-bum sawes and the oiler muniipal ases
that weathe la=• •dyt In ofrsow O f nfoMn abot the bekmpty and who me ths
the MW&in imeafUmdC By te Same tokm *6 d*d tis oft lM keily to hae sch WiMO
and as in grate nod of essistrce in that regad. Berthag such nthics from the regite tda 'wf
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b=rmy "ekE the aovenmmt and the debtr Smglufa* util gil ou4 amb
Sap baul tr0a8 Cltchauding fotie di cmeto a cmuuA 1ocsfij~~to the Crtm t offcewhy

~V~*P5OthIZ tIM flU 5C Oft* PCtO be&inwith? To bsurve6thesechange w~ makefir £ hker Stugtebu 'ly nt to the point It. wif knipoOPeriOng of fth Dlek's oTa A-, £ Cshltda detW~ thX is eaadm~osl 00n o n h

MPft a~u f irA fsw , o M ife h kaon &d cy Alabam woW uld surey t corplaj aboutt mlWthwa scha qw rPUrfitda Cflinmoethan jUt a k Aw p hdeed 7  il myumdewnmtla the 6 pwpamsg 6r electroic noticing rroznisawly rel on use of: aconcordance Ofaddrsse for mmjo cedtor - which is, in mmemc. a y ,wha we prom

14 addition, whil tht may be sa e irc accuses M==orn the work involved inmantinngan mipaded rqjer, thi csurl be dealt -i by In, &dncc means tbn are,ccflhiud lthe ens propo. For instne aU .dru ahp Mreved &*hg a prowd coMl
gm*ssswol be eftkdw th ontnlm day of tkr pedo& 711e old uddrasu oath be M ~ y tad i~
by -~t tai the ftwe ftbr a= updoV rugarles of whu= the clrs *me receied th& =dottT*s mould rmquhre, of cone, tat the agcy aiew that its mal 1c 'brwd~d dinig the inatezb'4tmsn woul tard be im p'vlerntic thai tho Wrn" sygit o*tnvhrg no noeoe' tf thi is fth6ystem, thots I would sugesz that do update perod ha quatedy1 -uthu thn 4t six-womintwvaA bonus. umd forwardig orders and t'.lie rael M as fix s lon a s sM I6 months, The

shwwiodshold e tht te qnoywoud 9Ml get r89 *"t w=n to the old address drngft tim. -eo been th am updte ot~th rOWsWr

QUj 8oaW In inldng the 06&d in S pooal was wot tO seek WIforu merey for its ow
.te~ etabhrmtIL douor. hha, tber vwin a =dfig attemp ade to daeiuerule wdhchwddprovidetebare mbnm of inftnetmat scusaty to allow the govemuf to adoquuwy &Sinitobgfto'c '0 pwtec the publi halt, Shfy, ad wdre. At the am Mpi, we tried o wdz fthdu" int ways thig wat both slu and mt iwtub budormme to the debto or the, chrs ofe.m Onthe otburhan& wc didbegin with the premise flu wayon secldgto berfwyi mdforhsdc1liab~df at a miimumn owe an obliatin to provida&1 claw ad adequte i, L fto ie
OtitbybVs action. ldegeplyurem thethm aad cfahovnxbytde Cornwt to daitazrnie these co=n and worldn lands chaps in the Rulus but I hope dWtathe modesadfigdupiý d stc 'we M seek m be mccomodned. Doin so, I hnnl bc~ieve is in the beslawmsuOf a4ul peticipa in tim risk=z

I apnria yar Wil4gua to coxuidw these com"et and hops ft it would be poafliefor YOU to dirokns *=2 to the otr iatar offth Coatmiar

Viny Utly your%,

IKMn Corty MAOj Banhuprey Co~m

TTflTýl Pfar,


