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TO: Hon. Adrian G. Duplantiar Fax No., 504-589-4479
Hon. A. Thomas Small Fax No. 919-856-4693
Peter G. McCabe Fax No. 202-273-1826
FROM: Prof. Alan N. Regnick
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Fax Number: 516-249-6827

DATE: August 18, 1997
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COMMENTS: I received by fax the enclosed letter from Karen Cordry
of the National Association of Attorneys Gemeral regarding
proposals on government noticing. I suggest that Peter send Ms.
Cordry a letter acknowledging receipt and that this letter be
circulated to the Advisory Committee before our September meeting.
If you disagree, please let me know. Thanks.
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Message:
Dear Professor Resnick:
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NATIONAL ASSOCIATION OF ATTORNEYS GENERAL
750FRET STREET NE 8tirE 1100

WhSEDNGTON, DC 20002
(402} 3266025
(272 A8 TAX
CemisTAE T MIrioey PRESTEXT
August 14, 1997
Aoy iz
VICE PRESIENT
0. GREROTmY

Attoriny General of Wezhingtor:
m Mzrachentiy
Professor Alan Resaick

Reporter

Advisory Committee on Bankruptcy Rules
121 Hofitre University School of Law
Rempstesd, NY 11550-1090

Deer Professor Resnick:

As you know, | have been in contact with Chris Kohn of the Justice Department about the
proposed changes in the rules to deal with providing better sotice to governmenta! entities. Thisis
& metter with which the statas are deeply concemned. Indend, during ry § 1/2 years doing bankruptey
work for the National Associgtion of Attorneys Geners!, complaints about inadequate or uatimely
notice have been coe of the two of three problems most comumonly raised in my discussions with the
staff of the Artomneys General Those concerns have been voiced in previous submissions to this
Committes and in filings and appearances before the Bankruptoy Review Commission, 'We believe
these concerns arise largely beczuse of the unique nature of governmental ¢latms and regulatory
responsibilities. Thus, providing rules to deal with those special concerns does not give the
govermment 3 prefirred status; rather, it meraly assures that the government will be able to participate
in the bankruptcy with the same esse and essurance of adequate notice thet other parties enjoy.

%o this regard, 1 believe our concems arg fully shared by Congress. As I am sure Chris has
reminded you, the legislative history explicitly provides that tax collecting agencies should
automatically receive notice and that “where the debtor is subject to reauletion, the regulatory
mgencies wiih jurisdiction will receive notice.” Neither of those gatements ware tisd 10 the
govermment having the status of @ creditor; rather, both assumed that govemmental entities, by their
very reture, and the mnire of their duties and obligations, may have g legitimste n#ed 10 know when
entities subject to their jurisdiction file for bankzuptcy. The current rules, however, do not satisfy
thaose exgressed sentiments of Congress. The result is harmfl not only to the governmant, but to the
debtors, other creditors, and the citizenry as 8 whole.

In light of the oryriad ways in wizich the governmentsl regulatory actions may mupast on the
denor duting and after the case, It benefits no one if the government does 1ot receive adequate
notice of the case and its potential olsims therein. fro atvempt is made to serve the govermwent, and
its claim is thereby preserved efter confirmation of s plan, the continued existence of such uuplamed-
for lishiley may ewcse major disruption to the debtor and result io the falure of ihe piag. Evenif the
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claim is discovered in time to file & lete claim, this may still result in confizsion and delay in the case.
If, on the other hanid, a marging) sitampt at notice is desmed to be suficient and the government's
claim is cut off, then the public’s rigit to be protected will have been harmed without & fully sdequate
chance for the governmant to protect those sights. In short, we believe that providing better notice
is not a matter om which the pasticipants in the process sbould be on “opposite sides,” rather, we
believe it {5 & clearly win.win situation for all parties

For those ressons, ] continue to be desply concarned both about the imited nature of the
proposals which are being subwritted, and the usderlying policy view that supports those imits. The
reluctence o comply with the Cotigressional mendate to provide notice to regulatory suthorities, In
particular, iy disturbing, ewpecially when this is apparently based on 2 concemn that governmental
agencies will be likely 1 discrintinate against a debtor if they receive notice of the bankruptey. This
concern seams misplaced — afier all, governmental ageacies are the only parties forbidden by law
10 discrintisete in awardiog grants. licenses, and the like to debtors, All other parties are perfecily
fren o refiise to desl with & debior in such matters, yet there {s no attempt to conceal natice of &
bexkruptoy from them. Indeed, it is my underntanding that the U.S. Trustee’s office has regulations
that require that the debtor plece 2 “DIP” notation on its checks, so that all parties with whom it deals
post-petition are aware of the debtor’s status. To pravide that infarmation to those parties while
indulging in & presumption that the government will engage in misconduct makes little sense.

Conversely, there is Jittle difficulty in seeing why it is important for regulators to receive
notice even if they 2re 1ot credingrs pregently known 10 the debtor, First, while the debtor is normmally
aware of those with whom it hes usiness deslings sud whether it owes them money or not, it is quite
commoz for governmental agencies to conduct confidential investigations, As such, while the
agencies may indeed be “oreditors,” the debtor will not kpow thet and will not, of course, give notice
of the case to those agencies, Yet, it is precisely in such cases that it is critical to bath the
government end the debtor that notice br given 10 tie agesy & titat it does not violate the automatic
stay aod so thet aay claim that may result from its iavestigmtion can be deslt with during the case. B
certainly does ne one any good for the government's claim 1o ride through the case uadisoovered,
teaving the debtor to cope with its consequences after the plan is confirmed and/cr the discharge is
exered.

It is true that debtors may alse heve other unknown creditors, such as unideatified tors
claimars, but such parties are generslly not identifisble by sny ressonabls mesns. Thus, publication
notice has been found sufficient for such entities, bectuse if is the best practiceble means of notice
undes those circumstances. The debtor, on the other hamd, deels with 2 finite, and knowr, universe
of govermmental entities so there is act the sxe sort of burdensomeness fssue if & is required to
provids direct notice to those entities. Under fhose circumstances, it is patently insppropriate io force
governmentz] entities to rely on publication notice when they could casily be served directly.

That said, I do recognize thai the universe of agencies with some regularory suthority over
1he debtor could be deemed to be quite large, but in MmOt cases there is no cccasion for the exercise
requlgtory sutharity over the debtor should receive notice, we atrempted to find some basis to Lmit
the rumber of agencies that would sutomatically receive notice. Thus, the provisions thar were
included in the original Justice Department proposal that required the listing of permits, licenses,
anﬂMﬁﬁMprﬁn&mm&eMwwbw&nﬁ
the debtor had meeningfisl, ongoing regulstory contacts at the time the case was filed. Those
sgencies, then, and ondy those sgencies, would be the ooes which would recefve automatic sotice.
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Thus, [ strongly urge that the proposed addition of subsestion (p) to Rule 1007, and o new Question
23 to Bankruptcy Form 7, to deal with notice to nonenvironmenta! regulatory agencies, should be

By the same token, if the notice of 3 bankruptey does cause a regulatory agency to examine
the debtor’s status, that does not necesserily constitute discrimimation, nor does it nacessarily harm
the debtor. The goal of' & bankruptey £ling, after all, is to pull in all possible claims against the debtor
and dispose of them at ope tiroe, thus, the debtor benefits if the votice of the filing ceuses an azency
10 review its files to determine whether it does or does not have any claim thet it wishes to raise.
Surely it is better for the agency to do so during the case then, ag noved above, to force the parties
to litigate, posteonfirmmtion, about whether the information known to the agency during the case was
sufficient to prove that the claim has “erisen”™ preconfirmation.

Eavironmental agencies mey also want to review the debtor’s operations &3 @ precantionary
megsure i case there is 3 motion filed to ebandon property or reject leases. Such ruotions are ofien
filed with ouly & bare minimmut! of zotice aad with e or no information provided by the debtor
about the condition of the property. Sursly, it is not insppropriate for the agency to obtain the
necessary information so that it is not forced to deal with these issucs on an emergency basis — and
this is true even if, at the time the case is filed, it does not have amy reason t0 believe that it hes 3
present claim. Finglly, there are times whea & goversmental agency does, legitimately, have to
consider the financis! stability of s debter, evez if the govermment itselfs vot g creditor. Making such
judgments in 20t the vame as discriminating agaiost & debtor because of it Hling status, and the
goverument is entitied, and indeed obligated, 1o take such actions. It cannot do so, kowever, absent
notice of the cave, vet these proposals reject aay requirement to provide such notice, simply becauss
of the possibility that the government might err in some case and overstep the permissible bounds.
In the states’ view, restricting notice based on such specylation is unfir and indefensible.
Accordingly, I wge the committee members to reconsider both thelr general premises and the
conchusions they have drawn about the need for notice to governmental agencies.

With that as background, I have mutierous concerns with the specific proposals that kave begn
tentatively suggested. Rather than restate them separately, I will simply adopt the contments and
issues raised by Chris Kobn in his eariier letter to you. In addition, though, I zm still disturbed abomt
the extent tp which the propossd changes are more attuned to the needs and concerns of the federal
govermmen, than to those of the stztss and municipalities. This is perticulmty evident with respect
to the proposed chaages to Rule 5003, The new rule would provide fin the cleck to maintain &
register of addressed but would limit & to only the federal government and the state in which the
petition is filed. The proposal excludes all mmicipalities, even in the forun state, and all ocher states.
I am, frenkly, puzzisd by the reasons for the stringent limitation on this concept. In my view, this
register should not cause problems for debtors; rather, for any congdentious debtor, it should be 2
mammm&thaﬂofthegmmmmm:owwmhm
10 provide notics gathered in & single location. By using the book, it will be assured that # has indeed
mm:mmumemcwmwmm:opmmyﬁmlﬁgﬁoumﬁs
issue == a result which should be beneficial by 2ayone's standards.

I this regard, limiting the register to only one state and to oculy one address for agy ageucy
seems unnocessarily resuictive. It is precisely the non-forum states and the smaller nmaicipal entities
that zre the lsase Skely tn have other sources of information sbout the bankruptcy and who ere, thus,
the mosyin need of nutice, By the same tolseq, the debtor s often less Hkely to have such infrmation
ard is in greater need of essistance in that regard. Berring such entities from the register thag will,
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In addition, while there may be some legit abour the work involved
mmmmmmm,mmwbewmwm&mmmuf
contained in the current proposal. For al] address received during 2 period could

1 appraciate your willingess to consider these comments and that it would be possihle
£or you to dirulate them 1o the other members of the Conuittes, PP ”
Vecy trly yours,

Karen Cordry, NAAG Baniquptcy Counsel
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