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Denial ot Parole:
An Inmate Perspective

LIKE MANY OTHER discretionary de-
cisions made about inmates (e.g., classifica-
tion, housing, treatment, discipline, etc.),
those involving parole are rather complex.
Parole board members typically review an
extensive array of information sources in ar-
riving at their decisions, and empirical re-
search has shown a wide variation in the de-
cision-making process. The bulk of research
on parole decision-making dates from the
mid 1960s to the mid 1980s (e.g., Gottfredson
& Ballard, 1966; Rogers & Hayner, 1968;
Hoffman, 1972; Wilkins & Gottfredson, 1973;
Scott, 1974; Carroll & Mondrick, 1976; Heinz
etal., 1976; Talarico, 1976; Garber & Maslach,
1977; Sacks, 1977; Carroll et al., 1982; Conley
& Zimmerman, 1982; Lombardi, 1984). Vir-
tually all of this research focuses on the dis-
cretion exercised by parole board members
and the factors that affect their decisions to
grant or deny parole. Surprisingly, only one
study, conducted over 20 years ago, has ex-
amined the inmate’s perspective on the pa-
role decision-making process (Cole & Logan,
1977). The present study seeks to advance the
work on parole decision-making from the
point of view of those inmates who have had
their release on parole denied.

Inmates denied parole have often been
dissatisfied with what they consider arbitrary
and inequitable features of the parole hear-
ing process. While those denied parole are
naturally likely to disagree with that decision,
much of the lack of acceptance for parole de-
cisions may well relate to lack of understand-
ing. Even inmates who have an opportunity
to present their case through a personal in-
terview are sent out of the room while dis-
cussions of the case take place (being recalled

Mary West-Smith, University of Colorado
Mark R. Pogrebin, University of Colorado

only to hear the ultimate decision and a sum-
mary of the reasons for it). This common
practice protects the confidentiality of indi-
vidual board members’ actions; however, it
precludes the inmate from hearing the dis-
cussions of the case, evaluations of strengths
and weaknesses, or prognosis for success or
failure. More importantly, this practice fails
to provide guidance in terms of how to im-
prove subsequent chances for successful pa-
role consideration. A common criticism of
parole hearings has been that they produce
little information relevant to an inmate’s pa-
role readiness (Morris, 1974; Fogel, 1975; Cole
& Logan, 1977); thus, it is unlikely that those
denied parole understand the basis for the
decision or attach a sense of justice to it.

Parole Boards

The 1973 Supreme Court decision in Scarpa
v. United States Board of Paroleestablished the
foundation for parole as an “act of grace.”
Parole is legally considered a privilege rather
than a right; therefore, the decision to grant
or deny it is “almost unreviewable” (Hier,
1973, p. 435). In fact, when federal courts have
been petitioned to intervene and challenge
parole board actions, the decisions of parole
boards have prevailed (see Menechino v.
Oswald, 1970; Tarlton v. Clark, 1971). While
subsequent Court rulings have established
minimal due process rights in prison disci-
plinary proceedings (Wolff v. McDonnell,
1974) and in parole revocation hearings
(Morrissey v. Brewer, 1972), the parole hear-
ing itself is still exempt from due process
rights. Yet in Greenholtz v. Nebraska (1979)
and Board of Pardons v. Allen (1987), the Su-

Eric D. Poole, University of Colorado

preme Court held that, although there is no
constitutional right to parole, state statutes
may create a protected liberty interest where
a state’s parole system entitles inmates to pa-
role if they meet certain conditions. Under
such circumstances, the state has created a
presumption that inmates who meet specific
requirements will be granted parole. Although
the existence of a parole system does not by
itself give rise to an expectation of parole,
states may create that expectation or pre-
sumption by the wording of their statutes. For
example, in both Greenholtz and Allen, the
Supreme Court emphasized that the statutory
language—the use of the word “shall” rather
than “may”—creates the presumption that
parole will be granted if certain conditions are
met. However, if the statute is general, giving
broad discretion to the parole board, no lib-
erty interest is created and due process is not
required. In Colorado, as in most other states
with parole systems, the decision to grant
parole before the inmate’s mandatory release
date is vested entirely within the discretion
of the parole board. The legislatively-set broad
guidelines for parole decision-making allow
maximum exercise of discretion with mini-
mal oversight.

In Colorado, the structure of parole board
hearings depends on the seriousness of the
inmate’s offense. A full board review is re-
quired for all cases involving a violent crime
or for inmates with a history of violence. A
quorum for a full board review is defined as
four of the seven parole board members and
a decision to grant parole requires four affir-
mative votes. However, two parole board
members conduct the initial hearing and sub-
mit their recommendation to a full board re-
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view. Single board members hear nonviolent
cases. The board member considers the
inmate’s parole application, interviews the
inmate, makes the release decision, and de-
cides the conditions of parole. The personal
interview may be face-to-face or by telephone.
If the decision is to grant parole, an additional
board member’s signature is required. Given
the variety of backgrounds and experiences
board members bring to the job, individual
interpretation and application of the broad
statutory guidelines can make parole deci-
sion-making appear idiosyncratic.

In their 1986 study of parole decision-
making in Colorado, Pogrebin and his col-
leagues (1986) concluded from their obser-
vations that the “overriding factor in parole
decisions was not the relative merits of the
inmate’s case, but the structure of the board
itself” (p. 153). At the time of their study, at
least two board members rather than the cur-
rent single board member made the majority
of decisions. One may speculate that with only
one decision-maker the decision to grant or
deny parole is now even more dependent on
the individual board member’s background
and philosophy.

Normalization and Routinization

Sudnow’s (1965) classic study of the processes
of normalization and routinization in the
public defender’s office offers insights into
the decision-making processes in parole
board hearings. Like Sudnow’s public de-
fender, who works as an employee of the
court system with the judge and prosecutor
and whose interests include the smooth
functioning of the court system, the parole
board member in Colorado works with the
prison administration, caseworkers, and
other prison personnel. Public defenders
must represent all defendants assigned to
them and attempt to give the defendants the
impression they are receiving individualized
representation. However, public defenders
often determine the plea bargain acceptable
to the prosecutor and judge, based on the
defendant’s prior and current criminal ac-
tivities, prior to the first meeting with the
defendant (Sudnow, 1965).

The parole board theoretically offers indi-
vidual consideration of the inmate’s rehabili-
tation and the likelihood of future offending
when deciding whether or not to release an
inmate. However, the parole board, like the
public defender, places a great deal of empha-
sis on the inmate’s prior and current criminal
record. The tremendous volume of cases

handled by the public defender necessitates the
establishment of “normal crime” categories,
defined by type and location of crime and char-
acteristics of the defendant and victim, which
permit the public defender to quickly and eas-
ily determine an appropriate and acceptable
sentence. Such normalization and routinization
facilitate the rapid flow of cases and the smooth
functioning of the court system. Similarly, a
two-year study of 5,000 parole decisions in
Colorado in the early 1980s demonstrated that
the parole board heard far too many cases to
allow for individualized judgments (Pogrebin
etal., 1986, p. 149).

Observations of parole hearings illustrate
the rapid flow of cases and collaboration with
other prison personnel. Typically, the case
manager, in a brief meeting with the parole
board member, discusses the inmate, his prior
criminal history, current offense, institutional
behavior, compliance with treatment pro-
grams, progress and current attitude, and
makes a release or deferral recommendation
to the parole board member prior to the in-
mate interview. The inmate and family mem-
bers, if present, are then brought into the hear-
ing room. The parole board member asks the
inmate to describe his prior and current crimes,
his motivation for those crimes, and the cir-
cumstances that led to the current offense.
Typical inmate responses are that he was “stu-
pid,” “drunk,” or “not thinking right.” Inquir-
ies by the parole board about the programs the
inmate has completed are not the norm; how-
ever, the inmate is often asked how he thinks
the victim would view his release. The inmate
typically tries to bring up the progress he has
made by explaining how much he has learned
while institutionalized and talks about the pro-
grams he completed and what he learned from
them. A final statement by the inmate allows
him to express remorse for the pain he has
caused others and to vow he will not get into
another situation where he will be tempted to
commit crimes. Family members are then
given time to make a statement, after which
the inmate and family leave the hearing room.
A brief discussion between the parole board
member and the case manager is followed by
the recommendation to grant or defer parole.
A common reason given for a deferral is “not
enough time served.” If parole is granted, the
parole board member sets the conditions for
parole.

“Normal” cases are disposed of very
quickly. The time from the case manager’s
initial presentation of the case to the start of
the next case is typically ten to fifteen min-

utes. Atypical cases require a longer discus-
sion with the case manager before and after
the inmate interview. Atypical cases also can
involve input from other prison personnel
(e.g., a therapist), rather than just the case
manager. Those inmates who do not fit the
norm, either through their background or the
nature of their crime, are given special atten-
tion. The parole board member does not need
to question the inmate to discover if the case
is atypical since the case manager will inform
him if there is anything unusual about the
inmate or his situation.

During the hearing, the board member
asks first about the prior and current crimes
and what the inmate thinks were the causal
factors that led to the commission of the
crimes. Based on his observations of pub-
lic defenders, Sudnow (1965) concludes, “It
is not the particular offenses for which he
is charged that are crucial, but the constel-
lation of prior offenses and the sequential
pattern they take” (p. 264). Like the public
defender who attempts to classify the case
into a familiar type of crime by looking at
the circumstances of prior and current of-
fenses, the parole board member also con-
siders the criminal offense history and con-
centrates on causal factors that led the in-
mate to commit the crimes. It is also im-
portant for the board member that the in-
mate recognize the patterns of his behav-
ior, state the reasons why he committed his
prior and current crimes, and accept re-
sponsibility for them. The inmate, in con-
trast, generally wants to describe what he
has learned while incarcerated and talk
about the classes and programs he has com-
pleted. The interview exchange thus reveals
two divergent perceptions of what factors
should be emphasized in the decision-mak-
ing process. In Sudnow’s (1965) description
of a jury trial involving a public defender,
“the onlooker comes away with the sense
of having witnessed not a trial at all, but a
set of motions, a perfunctorily carried off
event” (p. 274). In a similar manner, the
observer at a parole board hearing has the
impression of having witnessed a scripted,
staged performance.

As a result of their journey through the
criminal justice system, individual inmates in
a prison have been typed and classified by a
series of criminal justice professionals. The
compilation of prior decisions forms the pa-
role board member’s framework for his or her
perception of the inmate. The parole board
member, with the help of previous decision-
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makers and through normalization and
routinization, “knows” what type of person
the inmate is. As Heinz et al. (1976) point out,
“a system premised on the individualization
of justice unavoidably conflicts with a
caseload that demands simple decision
rules.... To process their caseloads, parole
boards find it necessary to develop a routine,
to look for one or two or a few factors that
will decide their cases for them” (p. 18). With
or without the aid of parole prediction tools
to help in their decision, parole board mem-
bers feel confident they understand the in-
mate and his situation; therefore, their deci-
sions are more often based on personal intu-
ition than structured guidelines.

Theoretical Framework

Based on a combination of both formal and
informal sources of information they acquire
while in prison, inmates believe that satisfac-
tory institutional behavior and completion of
required treatment and educational programs,
when combined with adequate time served,
will result in their release on parole. They also
believe that passing their parole eligibility date
denotes sufficient institutional time. Denial of
parole, when the stated prerequisites for pa-
role have been met, leads to inmate anger and
frustration. As stories of parole denials spread
throughout the DOC population, inmates are
convinced that the parole board is abusing its
discretion to continue confinement when it is
no longer mandated.

Control of Institutional Behavior

The majority of inmates appearing before the
parole board have a fairly good record of insti-
tutional behavior (Dawson, 1978). Inmates are
led to believe that reduction in sentence length
is possible through good behavior (Emshoff &
Davidson, 1987). Adjustment to prison rules
and regulations is not sufficient reason for re-
lease on parole; however, it comprises a mini-
mum requirement for parole and poor adjust-
ment is a reason to deny parole (Dawson,
1978). Preparation for a parole hearing would
be a waste of both the prisoner’s and the case
manager’s time and effort if the inmate’s be-
havior were not adequate to justify release.
Research suggests that good behavior
while incarcerated does not necessarily mean
that an inmate will successfully adapt to the
community and be law-abiding following a
favorable early-release decision (Haesler, 1992;
Metchik, 1992). In addition, Emshoff and
Davidson (1987) note that good time credit is
notan effective deterrent for disruptive behav-

ior. Inmates who are most immature may be
those most successful at adjusting to the ab-
normal environment of prison; inmates who
resist conformity to rules may be those best
suited for survival on the outside (Talarico,
1976). However, institutional control of in-
mate behavior is a crucial factor for the main-
tenance of order and security among large and
diverse prison populations, and the use of good
time credit has traditionally been viewed as an
effective behavioral control mechanism
(Dawson, 1978). Inmates are led to believe that
good institutional behavior is an important
criterion for release, but it is secondary to the
background characteristics of the inmate.
Rather than good behavior being a major con-
sideration for release, as inmates are told, only
misbehavior is taken into account and serves
as a reason to deny parole.

Inmates are also told by their case man-
ager and other prison personnel that they
must complete certain programs to be pa-
roled. Colorado’s statutory parole guidelines
listan inmate’s progress in self-improvement
and treatment programs as a component to
be assessed in the release decision (Colorado
Department of Public Safety, 1994). However,
the completion of educational or treatment
programs by the inmate is more often con-
sidered a factor in judging the inmate’s insti-
tutional adjustment, i.e., his ability to con-
form to program rules and regimen. Requir-
ing inmates to participate in prison programs
may be more important for institutional con-
trol than for the rehabilitation of the inmate.
Observations of federal parole hearings sug-
gest that the inmate’s institutional behavior
and program participation are given little
importance in release decisions (Heinz et al.,
1976). Noncompliance with required treat-
ment programs or poor institutional behav-
ior may be reasons to deny parole, but
completion of treatment programs and good
institutional behavior are not sufficient rea-
sons to grant parole.

Release Decision Variables

Parole board members and inmates use con-
trasting sets of variables each group considers
fundamental to the release decision. Inmates
believe that completion of treatment require-
ments and good institutional behavior are pri-
mary criteria the parole board considers when
making a release decision. Inmates also feel
strongly that an adequate parole plan and dem-
onstration that their families need their finan-
cial and emotional support should contribute
to a decision to release on parole.

In contrast, the parole board first consid-
ers the inmate’s current and prior offenses
and incarcerations. Parole board members
also determine if the inmate’s time served is
commensurate with what they perceive as
adequate punishment. If it is not, the inmate’s
institutional behavior, progress in treatment,
family circumstances and parole plan will not
outweigh the perceived need for punishment.
Inmates, believing they understand how the
system works, become angry and frustrated
when parole is denied after they have met all
the stated conditions for release.

Unwritten norms and individualized dis-
cretion govern parole board decision-making;
thus, the resulting decisions become predict-
able only in retrospect as patterns in granting
or denying parole emerge over time. For ex-
ample, one of the difficulties Pogrebin et al.
(1986) encountered in their study of parole
board hearings in Colorado was developing a
written policy based on previous case decisions:

This method requires that a parole board
be convinced that there exists a hidden
policy in its individual decisions. ... [M]ost
parole board members initially will deny that
they use any parole policy as such...[and]
will claim that each case is treated on its own
merits.... [However] parole decisions be-
gin to fit a pattern in which decisions are
based on what has been decided previously
in similar situations (p. 149).

Method

In October of 1997, Colorado-CURE (Citi-
zens United for Rehabilitation of Errants), a
Colorado non-profit prisoner advocacy
group, solicited information through its quar-
terly newsletter from inmates (who were
members of the organization) regarding pa-
role board hearings that resulted in a “set-
back,” i.e., parole deferral. Inmates were asked
to send copies of their appeals and the re-
sponse they received from the parole board
to Colorado-CURE. One hundred and eighty
inmates responded to the request for infor-
mation with letters ranging in length from
very brief one- or two-paragraph descriptions
of parole board hearings to multiple page dia-
tribes listing not only parole board issues, but
complaints about prison conditions, prison
staff, and the criminal justice system in gen-
eral. Fifty-two letters were eliminated from the
study because they did not directly address the
individual inmate’s own parole hearing. One
hundred and twenty-eight inmate letters were
analyzed; one hundred and twenty-five from
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male and three from female inmates. Some let-
ters contained one specific complaint about the
parole board, but most inmates listed at least
two complaints. Several appeals also contained
letters written to the parole board by family
members on the inmate’s behalf. Two hundred
and eighty-five complaints were identified and
classified into thirteen categories utilizing con-
tent analysis, which “translates frequency of
occurrence of certain symbols into summary
judgments and comparisons of content of the
discourse” (Starosta, 1984, p. 185). Content
analytical techniques provide the means to
document, classify, and interpret the commu-
nication of meaning, allowing for inferential
judgments from objective identification of the
characteristics of messages (Holsti, 1969). In
addition, parole board hearings, including the
preliminary presentation by the case manager
and the discussion after the inmate interview,
were observed over a three-month period in
1998. These observations were made to pro-
vide a context for understanding the nature of
the hearing process from the inmate’s perspec-
tive and to document the substantive matter
of parole deliberations.

The purpose of the present study is not to
explore the method the parole board uses to
reach its release decisions; rather, our inter-
est is to examine the content of the written
complaints of inmates in response to their
being denied parole.

TABLE 1

Findings

Table 1 presents the frequency of complaints
regarding parole denial and the percentage of
inmates having each complaint. Those com-
plaints relating to parole hearings following
a return to prison for a parole violation and
those complaints regarding sex offender laws
will not be addressed in the following discus-
sion. Parole revocation hearings are governed
by different administrative rules and are sub-
ject to more rigorous due process require-
ments and are thus beyond the scope of the
current study. In addition, sex offender sen-
tencing laws in Colorado have evolved
through dramatic changes in legislation over
the past several years and a great deal of con-
fusion exists regarding which inmates are eli-
gible for parole, when they are eligible, and
what conditions can be imposed when in-
mates are paroled. Future analysis of sex of-
fender laws is necessary to clarify this com-
plex situation. We now turn to an examina-
tion of the remaining categories of inmate
complaints concerning parole denial.

Inadequate Time Served

Forty-eight percent of the inmates reported
“inadequate time served” as a reason given
for parole deferment. Their attempt to un-
derstand the “time served” component in the
board’s decision is exemplified by the follow-
ing accounts:

Frequency of Complaints and Percentage of Inmates Having Complaint

...if you don’t meet their [the parole
board’s] time criteria you are “not” eli-
gible. Their time criteria is way more se-
vere than statute.... [The risk assessment]
also says, if you meet their time amounts
and score 14 or less on the assessment you
“shall” receive parole. This does not hap-
pen. The board is an entity with entirely
too much power....

k ok ok

I don’t understand how your P.E.D. [pa-
role eligibility date] can come up and they
can say you don’t have enough time in.

k ok ok

If the court wanted me to have more time,
it could have aggravated my case with as
much as eight years. Now the parole
board is making itself a court!

k ok ok

...I [was] set back again for six months
with the reason being, not enough time
spent in prison. I've done 5 calendar years,
I'm two years past my PED, this is my first
and only felony of my life, 've never been
to prison, it’s a non-violent offense, it’s not
a crime of recidivism, I do not earn a live-
lihood from this crime or any criminal
activity. So what is their problem?
k ok ok

Frequency Percentage of inmates
Nature of Complaint of complaints with complaint
1. Inadequate time served, yet beyond P.E.D. 61 48%
2. Completed required programs 45 35%
3. Denied despite parole plan 35 27%
4. Board composition and behavior 27 21%
5. Longer setbacks after parole violation 26 20%
6. Family need for inmate support ignored 22 17%
7. Case manager not helpful 17 13%
8. New sex offender laws applied retroactively 16 12%
9. Required classes not available 11 9%
10. Few inmates paroled on same day 7 5%
11. Appeals not considered on individual basis 6 4%
12. Miscellaneous 12 9%
N=285 N=128
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[Enclosed] is a copy of my recent defer-
ral for parole, citing the infamous “Not
enough time served” excuse. This is the
third time they’ve used this reason to set
me back, lacking a viable one.

These responses of the inmates to the “in-
adequate time served” reason for parole de-
ferral demonstrate that they believe the pa-
role board uses a different set of criteria than
the official ones for release decisions. Inmates
do not understand that the “time served” jus-
tification for parole deferment relates directly
to the perception by the parole board mem-
ber of what is an acceptable punishment for
their crime. They believe the parole board is
looking for a reason to deny parole and uses
“time served” when no other legitimate rea-
son can be found.

Completed Required Programs

Thirty-five percent of the inmates complained
that their parole was deferred despite com-
pleting all required treatment and educational
programs. Related complaints, expressed by
9 percent of the inmates, were the lack of
mandatory classes and the long waiting lists
for required classes. The following excerpts
from inmate letters reflect this complaint:

When I first met with them [the parole
board] I received a 10 month setback to
complete the classes I was taking (at my
own request). But was told once I com-
pleted it and again met the board I was
assured of a release.... Upon finishing
these classes I met the board again [a year
later].... I noticed that none of my 7 cer-
tificates to date were in the file and only
a partial section of the court file was in
view. I tried to speak up that I was only
the 5th or 6th person to complete the 64
week class and tell about the fact that I
carry a 4.0 in work plus have never had a
COPD conviction or a write-up. He si-
lenced me and said that meant noth-
ing.... I later was told I had been given
another one year setback!!!

* ok ok

They gave me a six month setback be-
cause they want me to take another A.R.P.
class.... [I]t was my first time down [first
parole hearing], and I have taken A.R.P.
already twice.... I have also taken... In-
dependent Living Skills, Job Search, Al-
ternatives to Violence, workshops and
training in nonviolence, Advanced Train-
ing for Alternatives to Violence Project,

mental health classes conducted by ad-
diction recovery programs. I also chair
the camp’s A.A. meetings every week and
just received my two year coin. I have also
completed cognitive behavioral core cur-
riculum....

* ok ok

I'm one of the Colorado inmates that’s
been shipped to Minnesota.... I went
before the parole board [in Colorado]...
and they set me back a year, claiming that
I needed to complete the mental health
classes.... Then Colorado sends me to
Minnesota where they don’t even offer
the mental classes that the board stated I
needed to complete.

Inmates view completion of required pro-
grams as proof that they have made an effort
to rehabilitate themselves and express frus-
tration when the parole board does not rec-
ognize their efforts. The completion of classes
was usually listed with other criteria the in-
mates viewed as important for their release
on parole.

Parole Denied Despite Parole Plan

Deferral of parole even though a parole plan
had been submitted was a complaint listed by
27 percent of inmates. It is interesting to note
that this complaint never appeared as a solo
concern, but was always linked to other issues.
These inmates seem to believe that a strong
parole plan alone will not be sufficient to gain
release and that the parole plan must be com-
bined with good institutional behavior and the
completion of required classes. Even when all
required criteria are met, parole was often de-
ferred. The frustration of accomplishing all of
the requirements yet still being deferred is ex-
pressed in the following excerpts:

...I'was denied for the third time by the
D.O.C. parole board even though I have
completed all reccommended classes (Al-
cohol Ed. I and II, Relapse Prevention,
Cognitive Skills and Basic Mental
Health). I have a place to parole to
[mother’s house], a good job and a very
strong support group consisting of fam-
ily and friends....To the present date I
have served 75% of my 3-year sentence.

* ok ok

I had everything I needed to make parole,
i.e. an approved plan, job, adequate time
served.... [The parole board member]
listed “release” on my paperwork, but

“release denied” on my MRD (manda-
tory release date).

* ok ok

[After having problems with a previous
address for the parole plan]...my parents
and family...were assured...that all I
needed to do is put together an alterna-
tive address. I managed to qualify for and
arrange to lease a new low-income apart-
ment at a new complex.... My family was
helping with this. I also saw to it that I was
preapproved at [a shelter in Denver], a
parole office approved address, so that I
could go there for a night or two if needed
while I rented and had my own apartment
approved by the parole office. My family
expected me home, and I had hoped to be
home and assisting them, too. I arranged
employment from here, and looked for-
ward to again being a supportive father
and son.... I received a one-year setback!
I'was devastated, and my family is too. We
are still trying to understand all of this....
I am...angry at seeing so many sources of
support, employment, and other oppor-
tunities that I worked so hard at putting
together now be lost.

Preparing an adequate parole plan re-
quires effort on the part of both the inmate
and the case manager. When a parole plan is
coupled with completion of all required treat-
ment and educational programs and good
institutional behavior, the inmate is at a loss
to understand how the parole board can deny
parole. Inmates often expressed frustration
that the plans they made for parole might not
be available the next time they are eligible for
parole. “Inadequate time served” is often the
stated reason for parole deferment in these
cases and does not indicate to the inmate
changes he needs to make in order to be pa-
roled in the future.

Parole Board Composition
and Behavior

Twenty-one percent of the inmates complained
about the composition of the parole board or
about the attitude parole board members dis-
played toward the inmate and his or her family.
Several inmates expressed concern that at the
majority of hearings, only one parole board
member is present and the outcome of an
inmate’s case might depend on the background
of the parole board member hearing the case:

The man [parole board member] usually
comes alone, and he talks to the women
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worse than any verbal abuser I have ever
heard. He says horrible things to them
about how bad they are and usually re-
duces them to tears. Then he says they
are “too emotionally unstable to be pa-

”

roled!” If they stand up for themselves,
they have “an attitude that he can’t pa-
role.” If they refuse to react to his cruel
proddings, they are “too cold and unfeel-
ing.” No way to win!! Why in the world
do we have ex-policemen on the parole
board?? Cops always want to throw away
the key on all criminals, no matter what.
Surely that could be argued...as conflict
of interest!
* ok ok

As I 'was sitting in the parole hearing for
me I was asked some pretty weird ques-
tions. Like while I was assaulting my vic-
tim was I having sex with my wife also.
My answer was yes. Then this man [the
parole board member] says, “Sounds like
you had the best of both worlds, huh?” I
was taken back by this comment and
wonder why in the world this guy would
think that this was the best of any world.

* K

My hearing was more of an inquisition
than a hearing for parole. All of the ques-
tions asked of me were asked with the
intent to set me back and not the intent
of finding reasons to parole me. It was
my belief that when a person became pa-
role eligible the purpose was to put them
out, if possible. My hearing officer did
nothing but look for reasons to set me
back.

Inmates often expressed the view that the
parole board members conducting their hear-
ings did not want to listen to their stories.
However, if parole board members have gen-
erally reached a decision prior to interview-
ing the inmate, as indicated by the
routinization of the hearing process, it is logi-
cal that the board member would attempt to
limit the inmate’s presentation. In addition,
if board members have already determined
that parole will be deferred, one would ex-
pect the questions to focus on reasons to deny
parole. One inmate stated, “I believe that the
parole board member that held my hearing
abused his discretion. I had the distinct feel-
ing that he had already decided to set me back
before I even stepped into the room.”

Family’s Need for Inmate’s Support

Many inmates criticized the parole board
for failing to take into account their families’
financial, physical, and emotional needs. Sev-
enteen percent of the inmates expressed this
concern, and several included copies of let-
ters written by family members asking the
board to grant parole. The primary concerns
were support for elderly parents and depen-
dent young children:

My mom has Lou Gehrig’s disease....
[S]he can’t walk and it has spread to her
arms and shoulders.... [No] one will be
there during the day to care for her. The
disease is fast moving.... My mom is try-
ing to get me home to care for her.... Iam
a non-violent first time offender. I have
served 8 years on a 15. I have been before
the parole board 5 times and denied each
time.... (Igot6, 6,9, 6, 12 month setbacks
in that order). Why I'm being denied 'm
unsure. I've asked the board and wasn’t
told much. I've completed all my pro-
grams, college, have a job out there,
therapy all set up, and a good parole plan.

k ok ok

I have everything going for me in the
community. I have a full-time job. I have
a 2 year-old son that needs me. I have a
mother that is elderly and needs my help.
This is all over an ounce of marijuana
from [1994] and a walk-away from my
own house. I have over 18 months in on
an 18 month sentence.

k ok ok

[My 85-year-old mother] has no one. Her
doctor also wrote [to the chair of the pa-
role board] as well as other family mem-
bers, including my son. All begging for my
release. She needs mel!! I wish you could
[see]...how hard I have worked since I have
been in prison.... Being good and trying
hard does not count for much in here....
This is my 5th year on an 8 year sentence.

The parole board does not consider a de-
pendant family as a primary reason to release
an inmate on parole; however, inmates regard
their families’ needs as very important and
are upset that such highly personal and emo-
tionally charged circumstances are given short
shrift during their parole hearing. And if they
believe they have met the conditions estab-
lished for release, inmates do not understand
why the parole board would not allow them
to return home to help support a family.

Case Manager Not Helpful

Thirteen percent of the inmates expressed frus-
tration with their case manager, with a few ac-
cusing the case manager of actually hurting
their chances to make parole. Although the
inmate was not present during the case
manager’s presentation to the board member,
many inmates declared satisfaction with their
case manager and felt that the board did not
listen to the case manager’s recommendation.
Since the present study focuses on inmate com-
plaints, the following excerpts document the
nature of the dissatisfaction inmates expressed
concerning their case managers:

[The case manager] has a habit of order-
ing inmates to waive their parole hear-
ings. Many inmates are angry and do not
know where to turn because they feel it
is their right to attend their parole hear-
ings.... [He] forces most all of his
caseload to waive their parole hearing.
That is not right! ... How and why is this
man allowed to do this? I would not like
my name mentioned because I fear the
consequences I will pay.... [T]his man is
my case manager and [ have not seen the
parole board yet.

* k ok

I have not had any writeups whatsoever
and I have been taking some drug and
alcohol classes since I have been back
[parole revoked for a dirty U.A.]. I had
a real strong parole plan that I thought
that my case manager submitted but he
never bothered to. I was planning on
going to live with my father who I never
asked for anything in my life and he was
willing to help me with a good job and a
good place to live. My father had also
wrote to [the chair of the parole board]
and asked if I could be paroled to him
so he can help me change my life around.

k ok ok

[Some] case managers are not trained
properly and do not know what they are
doing. Paperwork is seldom done prop-
erly or on time. Others are downright
mean and work against the very people
they are to help. Our liberty depends on
these people, and we have no one else to
turn to when they turn against us.

Inmates realize they must at least have a
favorable recommendation by the case man-
ager if they are to have any chance for parole.
Yet they generally view the case manager as a
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“marginal advocate,” often going through the
motions of representing their interests but not
really supporting or believing in them. Case
managers after all are employees of the De-
partment of Corrections, and their primary
loyalties are seen by inmates to attach to their
employer and “the system.”

Few Inmates Paroled the Same Day

Five percent of the inmates related in their
letters that very few inmates were paroled on
a given hearing day, leading them to suspect
that the parole board typically denies release
to the vast majority of inmates who come up
for a hearing.

I just received a letter...and she told me
that 2 out of 24 made parole from [a
Colorado women’s facility].... [Also] out
of 27 guys on the ISP non-res program
from [a community corrections facility]
only 4 made parole!! ...What is going on
here?!! These guys [on ISP] are already
on parole for all intents and purposes.

* ok ok

Went [before parole board] in June ’97.
89 went. 2 made it (mandatory).

k ok ok

I realize they’re not letting very many
people go on parole or to community. It’s
not politically correct to parole anyone.
Now that Walsenburg is opening, I'm
sure they will parole even less people. I
have talked to 14 people that seen the
Board this week. 2 setbacks....

Inmates circulate such stories and cite
them as evidence that the parole board is only
interested in keeping prisoners locked up.
Many inmates express their belief that the
parole board is trying to guarantee that all the
prisons are filled to capacity.

Appeals Not Considered
on an Individual Basis

Although Colorado-CURE asked inmates to
send copies of their appeal and the response
to the appeal, the majority of inmates mailed
copies of their appeal before they received the
response. Thus, it is not surprising that only
four percent of the inmates discussed the ap-
parent uniformity of appeal decisions. The
standard form letter from the chair of the
parole board, included by those who stated
this complaint, reads as follows:

I have reviewed your letter..., along with
your file, and find the Board acted within
its statutory discretion. Consequently, the
decision of the Board stands.

Word of the appeals circulates among the
general prison population and between pris-
ons via letters to other inmates. Inmates sug-
gest that the form letters are evidence that the
parole board is not willing to review cases and
reconsider decisions made by individual
board members.

I finally got their response. They are ba-
sically sending everyone the same form
letter. I was told by someone else that it
[is] what they were doing and sure
enough that is what they are doing.

* %k ok

After receiving the denial of my appeal, I
spoke with a fellow convict about his di-
lemma, which prompted him to show me
a copy of his girlfriend’s denial of her ap-
peal.... It seems that [she] was given an
unethical three (3) year setback, even
though she has now completed 3/4 of her
sentence. And she too received a carbon
copy response from the [chair of the pa-
role board’s] office. It should be crystal
clear that these files are not being re-
viewed as is stated in [the] responses, be-
cause if they had been, these decisions
would surely seem questionable at best.

Conclusion

The nature of the written complaints reflects
the belief among many inmates that the pa-
role board in Colorado is using criteria for
release decisions that are hidden from inmates
and their families. A parole board decision,
made without public scrutiny by members
who have no personal knowledge of the in-
mate, depends on the evaluation of the likeli-
hood of recidivism by others in the criminal
justice system. While guidelines and assess-
ment tools have been developed to help with
the decision-making process in Colorado, it
is unclear the extent to which they are used.
Release decisions by the parole board appear
to be largely subjective and to follow latent
norms that emerge over time. The emphasis
on past and current crimes indicates that in-
mates—regardless of their institutional ad-
justment or progress in treatment, vocational,
or educational programs—will continue to be
denied parole until they have been sufficiently

punished for their crimes. As one inmate la-
mented in his letter of complaint,

When the inmate has an approved parole
plan, a job waiting and high expectations
for the future and then is set back a
year..., he begins to die a slow death.
They very often use the reason: Not enough
time served to set people back. If I don’t
have enough time served, why am I see-
ing the parole board? Or they will say:
Needs Continued Correctional Treatment.
If T have maintained a perfect disciplin-
ary record and conformed to the rules,
what more correctional treatment do I
need.... I had a parole plan and a job in
May when I seen the Board. I was set back
one year. [ will see them in March.... I
will have no job and nowhere to live....
The Colorado Dept. of Corrections does
not rehabilitate inmates. That is solely up
to the inmate. What they do is cause hate
and bitterness and discontent.

Findings of this study indicate that the
factors inmates believe affect release deci-
sions are different from the factors the pa-
role board considers and thus suggest why
inmates fail to understand why their parole
is deferred despite compliance with the pre-
requisites imposed upon them. As evidenced
by the above examples, inmates are not only
confused and angry when they believe pa-
role should be granted, they begin to ques-
tion whether or not it is worth the effort if
they are only going to “kill their numbers”
(i.e., serve the full sentence). The prison
grapevine and the flow of information
among the entire Department of Corrections
inmate population allow such stories and
theories to spread. Prison officials should be
concerned that if inmates feel compliance
with prison rules and regulations is point-
less, they will be less likely to conform to the
administration’s requirements for institu-
tional control. Currently, inmates who are
turned down for parole see themselves as
victims, unfairly denied what they perceive
they have earned and deserve. Each parole
eligible case that is deferred or set back be-
comes another story, duly embellished, that
makes its rounds throughout the prison
population, fueling suspicion, resentment,
and fear of an unbridled discretionary sys-
tem of power, control, and punishment.

Inmates denied parole are entitled to a
subsequent hearing usually within one calen-
dar year. But the uncertainty of never know-
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ing precisely when one will be released can
create considerable tension and frustration in
prison. While discretionary release leaves
them in limbo, it is the unpredictability of
release decisions that is demoralizing. As we
have found, this process has resulted in bitter
complaints from inmates. Perhaps the late
Justice Hugo Black of the U.S. Supreme Court
best summarized the view of many inmates
toward the parole board:

In the course of my reading—by no
means confined to law—I have reviewed
many of the world’s religions. The te-
nets of many faiths hold the deity to be
a trinity. Seemingly, the parole boards
by whatever names designated in the
various states have in too many instances
sought to enlarge this to include them-
selves as members (Quoted in Mitford,
1973, p. 216).

References
Board of Pardons v. Allen, 482 U.S. 369 (1987).

Carroll, J.S., Wiener, R.L., Coates, D., Galegher, J.,
& Alirio, J.J. (1982). Evaluation, diagnosis, and
prediction in parole decision making. Law and
Society Review, 17, 199-228.

Carroll, L., & Mondrick, M.E. (1976). Racial bias
in the decision to grant parole. Law and Society
Review, 11, 93-107.

Cole, G.F., & Logan, C.H. (1977). Parole: The
consumer’s perspective. Criminal Justice Re-
view, 2, 71-80.

Colorado Department of Public Safety (1994). Pa-
role guidelines handbook. Denver, CO: Division
of Criminal Justice.

Conley, J.A., & Zimmerman, S.E. (1982). Decision
making by a part-time parole board: An obser-
vational and empirical study. Criminal Justice
and Behavior, 9, 396-431.

Dawson, R. (1978). The decision to grant or deny
parole. In B. Atkins and M. Pogrebin (Eds.),
The invisible justice system: Discretion and the
law (pp. 360-389). Cincinnati: Anderson.

Emshoff, ].G., & Davidson, W.S. (1987). The ef-
fect of “good time” credit on inmate behavior:
A quasi-experiment. Criminal Justice and Be-
havior, 14, 335-351.

Fogel, D. (1975). ... We are the living proof: The jus-
tice model for corrections. Cincinnati: Anderson.

Garber, R.M., & Maslach, C. (1977). The parole
hearing: Decision or justification? Law and
Human Behavior, 1,261-281.

Gottfredson, D.M., & Ballard, K.B. (1966). Differ-
ences in parole decisions associated with deci-
sion-makers. Journal of Research in Crime and
Delinquency, 3,112-119.

Greenholtz v. Nebraska Penal Inmates, 442 U.S. 1
(1979).

Haesler, W.T. (1992). The released prisoner and
his difficulties to be accepted again as a “nor-
mal” citizen. Euro-Criminology, 4, 61-68.

Heinz, A.M., Heinz, J.P., Senderowitz, S.J., &
Vance, M.A. (1976). Sentencing by parole
board: An evaluation. Journal of Criminal Law
and Criminology, 67, 1-31.

Hier, A.P. (1973). Curbing abuse in the decision
to grant or deny parole. Harvard Civil Rights-
Civil Rights Law Review, 8, 419-468.

Hoffman, P.B. (1972). Parole policy. Journal of
Research in Crime and Delinquency, 9, 112-133.

Holsti, O.R. (1969). Content analysis for the social
sciences and humanities. Reading, MA:
Addison-Wesley.

Lombardi, J.H. (1984). The impact of correctional
education on length of incarceration: Non-sup-
port for new paroling policy motivation. Jour-
nal of Correctional Education, 35, 54-57.

Menechino v. Oswald, 430 F.2d 402 (2nd Cir. 1970).

Metchik, E. (1992). Judicial views of parole deci-
sion processes: A social science perspective.
Journal of Offender Rehabilitation, 18,135-157.

Mitford, J. (1973). Kind and unusual punishment:
The prison business. New York: Knopf.

Morris, N. (1974). The future of imprisonment.
Chicago: University of Chicago Press.

Morrissey v. Brewer, 408 U.S. 471 (1972).

Pogrebin, M.R., Poole, E.D., & Regoli, R. M. (1986).
Parole decision making in Colorado. Journal of
Criminal Justice, 14, 147-155.

Rogers, J., & Hayner, N.S. (1968). Optimism and
accuracy in perceptions of selected parole pre-
diction items. Social Forces, 46, 388-400.

Sacks, H.R. (1977). Promises, performance, and
principles: An empirical study of parole deci-
sion making in Connecticut. Connecticut Law
Review, 9, 347-423.

Scarpav. U.S. Board of Parole, 414 U.S. 934 (1973).

Scott, J.E. (1974). The use of discretion in deter-
mining the severity of punishment for incar-
cerated offenders. Journal of Criminal Law and
Criminology, 65, 214-224.

Starosta, W.J. (1984). Qualitative content analy-
sis: A Burkean perspective. In W. Gudykunst
& Y.Y. Kim (Eds.),Methods for intercultural
communication research (pp. 185-194). Beverly
Hills, CA: Sage.

Sudnow, D. (1965). Normal crimes: Sociological
features of the penal code in a public defender’s
office. Social Problems, 12, 255-276.

Talarico, S.M. (1976). The dilemma of parole de-
cision making. In G.F. Cole (Ed.), Criminal jus-
tice: Law and politics, 2nd edition (pp. 447-456).
North Scituate, MA: Duxbury.

Tarlton v. Clark, 441 F.2d 384 (5th Cir. 1971), cert.
denied, 403 U.S. 934 (1971).

Wilkins, L.T., & Gottfredson, D.M. (1973). Infor-
mation selection and use in parole decision-mak-
ing: Supplemental report V. Davis, CA: National
Council on Crime and Delinquency.

Wolff v. McDonnell, 418 U.S. 539 (1974).



December 2000

11

Overview of the Federa
Confinement Program 1988-1996

Introduction

Opver the past two decades, home confinement
has gained acceptance in the criminal justice
community as a credible noncustodial sanc-
tion and alternative to incarceration. Judicial
officers have used home confinement more
frequently as they have learned more about
what it offers (Boone, 1996). In the federal
courts, the home confinement program is used
as an additional sentencing option more cost
effective than imprisonment or halfway house
placement. According to 1997 estimates from
the Federal Bureau of Prisons (BOP) and the
Administrative Office of the United States
Courts (AO), the average daily cost of federal
custody was $64.32 while the average daily cost
of home confinement supervision with elec-
tronic monitoring was $17.98.!

The home confinement program in the
federal courts is conceptually designed as a
noncustodial sanction more punitive than
probation supervision but less restrictive than
imprisonment. It ranges from a simple night-
time curfew to 24-hour-a-day “lock-down”
home incarceration. The extent to which
those in the federal home confinement pro-
gram are permitted to leave their residence is
determined case by case, depending on the
goals of supervision and the orders of the
court or releasing authority.

In the federal courts, the home confine-
ment program is used with both post-sen-
tence offenders (to punish) and with pretrial
defendants (to ensure their appearance in

! Components used in the calculations are based
on information received from the AO’s Budget
Division (i.e., unit cost estimates) and the BOP

(i.e., costs of incarceration).

By Darren Gowen, Probation Administrator, Federal Corrections and

Supervision Division, Administrative Office of the United States Courts

court and to protect the community). It is
ordered by the court as a special condition of
pretrial release, probation, or supervised re-
lease. Home confinement is also used as an
intermediate sanction for supervision viola-
tors and by the BOP for inmates in pre-re-
lease status serving the last 10 percent of their
imprisonment term under the direction of
probation officers as a courtesy to the BOP.
This article reviews the home confinement
program in the federal courts and presents an
overview of the program based on data col-
lected on over 17,000 program participants
from 1988 through 1996. I will include a de-
scription of the program goals and officers’
responsibilities, and a profile of program par-
ticipants and reasons for termination for pre-
trial defendants and post-sentence offenders.

Background

In March 1986, the United States Parole Com-
mission responded to deficit reduction legis-
lation by initiating an experimental “Curfew
Parole Program” to target the early release of
inmates who would normally have been
placed in a BOP Community Treatment Cen-
ter prior to their scheduled release to parole
supervision. Participants selected for the pro-
gram had their release dates advanced for up
to 60 days and were monitored by probation
officers through random telephone calls and
weekly in-person contacts. To be eligible, each
offender who volunteered for the program
had to have an acceptable release plan and also
had to remain at home between 9 p.m. and 6
a.m., unless granted permission to leave by
the supervising probation officer.

Because of limited resources and increas-
ing responsibilities, chief probation officers

raised concerns as to whether officers would
be able to enforce curfews adequately with
only random telephone calls. As a result, a
pilot study (a joint venture with the BOP and
the Administrative Office of the U.S. Courts
(AO) initiated by the United States Parole
Commission) was launched in the probation
offices in the Central District of California and
the Southern District of Florida to evaluate
the use of electronic equipment to monitor
persons in the curfew program. Federal pro-
bation officers provided intensive supervi-
sion, with increased personal contacts, to en-
sure parolees’ compliance with curfew times.
Also, the BOP advanced release dates up to
180 days to allow more offenders to partici-
pate in the program. On January 19, 1988, the
first federal offender was released to curfew
parole using electronic monitoring.?

In 1989, the Judicial Conference Commit-
tee on Criminal Law approved the expansion
of the pilot program to 12 districts® and in-
cluded not only pre-release inmates and pa-
rolees, but also offenders on probation and
supervised release, and federal defendants on
pretrial release supervision. In 1991, the pilot
program expanded nationally, with 63 dis-

2 The United States Parole Commission Research
Unit issued an evaluation report (Community
Control Project, Report Forty Four, September
1989), which showed that only 31 out of 169 pa-
rolees failed the program in the first year.

3 Ten districts were added to the original two dis-
tricts (California Central and Florida Southern):
Colorado, District of Columbia, Georgia North-
ern, Maryland, Michigan Eastern, New York East-
ern, Ohio Northern, South Carolina, Texas North-
ern, and Texas Southern.
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tricts participating. In 1993, the AO awarded
its first national contract to BI Incorporated
to provide electronic monitoring services for
its offender/defendant population. Home
confinement is now available in all federal
jurisdictions, including Puerto Rico, Guam,
and the Virgin Islands.

Today, the federal home confinement pro-
gram has three components. The first is cur-
few, which restricts program participants to
their residence during limited, specified
hours, generally at night. The second is home
detention, which requires participants to re-
main at home unless the court permits them
to leave for employment, education, treat-
ment, or other specified reasons, such as to
purchase food or for medical emergencies. If
strictly enforced, home detention is more
punitive than curfew and provides for in-
creased monitoring over the participants’
movements. Home incarceration is the most
restrictive component of home confinement,
since the participant must remain at home at
all times with few, if any, exceptions (e.g., re-
ligious services or medical treatment).

Legal Authority

In the United States courts, home confine-
ment is authorized only as a condition of pre-
trial release, probation, parole, or supervised
release, and it may be used by the BOP for
inmates in the last phase of custody. It is not
an authorized sentence in and of itself. The
following is a list of authorities for the impo-
sition of home confinement:

+ Pretrial Release. 18 U.S.C. § 3142(c)(1)
(B)(iv) (authorizing restrictions on places
of abode and travel) and (vii) (authorizing
curfew restrictions), support the use of
home confinement condition as a condi-
tion of pretrial release.

« Probation. Until 1988, home confine-
ment, with or without electronic monitor-
ing, was imposed as a condition of proba-
tion under the court’s general authority to
impose conditions of release that furthered
the twin goals of probation: rehabilitation
of the offender and protection of the com-
munity. The Anti-Drug Abuse Act of 1988
(Pub. L. No. 100-690, sec. 7304, 102 Stat.
4181,4465 (Nov. 18, 1988)), for the first
time, provided explicit authority for the
court to order home confinement as a con-
dition of probation or supervised release.
Pursuant to that legislation, 18 U.S.C. §
3563(b)(19) authorizes the court to im-
pose a condition requiring that the pro-

bationer “remain at his place of residence
during non-working hours and, if the
court finds it appropriate, that compliance
with this condition be monitored by tele-
phonic or electronic signaling devices, ex-
cept thata condition under this paragraph
may be imposed only as an alternative to
incarceration;...”

+ Supervised Release. 18 U.S.C. § 3583(d)
(2), by cross reference, authorizes the
court to impose, inter alia, the discretion-
ary condition set out in 18 U.S.C. §
3563(b)(19).

+  Sentencing Guidelines. Sections 5B1.3(e)
(2) and 5F1.2 provide that home deten-
tion may be imposed as a condition of pro-
bation or supervised release, but only as a
substitute for imprisonment. See also sec-
tions 5C1.1(c) and (d), which permit the
court, in certain situations, to substitute
home confinement as a condition super-
vision for a term of imprisonment other-
wise applicable under the guidelines.

+ Parole. For persons incarcerated for of-
fenses committed prior to November 1,
1987, the Parole Commission may impose
a special condition of home confinement
pursuant to the provisions of 18 U.S.C. §
42009.

+  Pre-Release Inmates. 18 U.S.C. § 3624(c)
authorizes the BOP, to the extent practi-
cable, to assure that a prisoner serving a
term of imprisonment spends a reasonable
part, not to exceed six months, of the last
10 percent of the term to be served under
conditions that will afford the prisoner a
reasonable opportunity to adjust to and
prepare for his reentry into the commu-
nity. The authority provided by this sub-
section may be used to place a prisoner in
home confinement. The United States
probation system, to the extent practi-
cable, offers assistance to a prisoner dur-
ing such pre-release custody. Crime Con-
trol Act of 1990 (Pub. L. No. 101-647, sec.
2902, 104 Stat. 4789, 4913 (Nov. 29,
1990)).

Program Goals

The laws and rules that govern each phase of
the criminal justice process determine the
appropriate purposes to be served by a home
confinement condition at any given stage. For
example, in the pretrial context, home con-
finement may be imposed only as an alterna-
tive to detention and only when it is the least

restrictive condition necessary to protect the
public from further crimes by the defendant
and to assure the defendant’s appearance at
all subsequent court proceedings. Under the
sentencing guidelines, home confinement is
primarily to be used to accomplish punish-
ment goals for less serious offenders.

These differing purposes target individuals
at different levels of risk and will result in very
different populations depending on the legal
status. But the potential advantages of the sanc-
tion are the same: A cost-effective, community-
based alternative that controls an individual’s
risk through intensive monitoring.

Use of Non-Electronic Monitoring

While surveillance techniques other than elec-
tronic monitoring may be provided so long
as they are effective, home confinement with-
out electronic monitoring requires frequent
home contacts and telephone calls to verify
that the person is at home when required.
Consequently, these techniques are more time
consuming, less reliable, and therefore dis-
couraged. However, alternatives to electronic
monitoring may be warranted for persons
with special medical conditions or living ar-
rangements (see United States Sentencing
Guidelines Manual, 1997).

Use of Electronic Monitoring

Electronic monitoring alerts the officer when
a participant leaves a specific location (usually
the residence) or tampers with the electronic
monitoring equipment. The participants wear
awaterproof, shock-resistant transmitting de-
vice around the ankle 24 hours a day. The
transmitter emits a continuous electronic sig-
nal, which is detected by a receiving unit con-
nected to the home telephone. When the trans-
mitter comes within the signal range of the re-
ceiver unit, the receiver unit calls a monitor-
ing center to indicate the participant is in range
or at home. The transmitter and the receiving
unit work in combination to detect and report
the times participants enter and exit their
homes. The electronic monitoring equipment
only indicates when participants enter or leave
the equipment’s range—not where they have
gone or how far they have traveled. The range
of the receiving unit in the federal program is
adjustable up to 150 feet. In other words, at
the maximum range setting, the participant
must stay within 150 feet of the receiving unit
in the residence to be considered in range or at
home.

To ensure compliance with home confine-
ment restrictions, the national electronic
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monitoring contractor is required to test for
the participant’s presence at specific locations
during prescribed hours. The contractor
tracks and reports “key events” to the proba-
tion or pretrial services officer. Examples of
key events include:

+ Unauthorized absences from the

residence.

+ Failure to return to residence from a
scheduled absence.

+ Late arrivals and early departures from
residence.

+ Equipment malfunctions (e.g., transmit-
ter or receiver/dialer).

+ Equipment tampering.

+ Loss of electrical power or telephone
service.

»  Location verification failure.
«  Missed calls from receiver/dialer.

When alerted by the contractor (either by
telephone or pager) of a key event, the officer
investigates to determine whether the partici-
pant has failed to comply with home confine-
ment conditions. Officers can use discretion in
imposing informal sanctions in response to
minor violations, such as a participant arriving
home 10 minutes late. Officers may suspend or
reduce the amount of time the participant is al-
lowed away from home. More serious violations
require a formal response, either by petitioning
the court or notifying the BOP.

Officer Responsibilities

Home confinement supervision is a labor-
intensive and time-consuming form of com-
munity supervision and can be dangerous.
Officers provide round-the-clock coverage
and respond to electronic monitoring alerts
24 hours a day, 7 days a week. Home con-
finement supervision also requires officers to
make more frequent home and community
visits, often in response to alerts signaling that
participants may have violated program rules.
Sometimes late night home visits are neces-
sary. When officers receive an alert, they
evaluate the need for a home visit based on
several criteria: the offender’s or defendant’s
history; the severity of the offense or charge;
the nature of the alert, and, in the case of af-
ter-hour alerts, the increased potential dan-
ger to officers.

The Federal Home Confinement Program
for Defendants and Offenders, Monograph

113, provides the general steps that federal
probation and pretrial services officers con-
sider when alerted of a participant’s possible
violation of the home confinement program.
While some electronic monitoring key events
may only indicate equipment or system prob-
lems, certain events (e.g., Unauthorized
Leave, Did Not Return, Equipment Tamper,
Location Verification Failure, and Missed
Calls from the receiver/dialer unit) require
further investigation. When officers receive
such alerts, Monograph 113 provides the fol-
lowing general steps for officers to follow:

+  Check office messages.
+  Call the participant’s residence.

+ Make collateral calls (e.g., to relatives,
employer).

+ Notify the supervisor of the incident and
the steps taken.

+  Seeklaw enforcement assistance, if appro-
priate.

+ Evaluate community and officer risk.

+ Conduct a home visit to verify the
participant’s compliance/noncompliance
at the earliest safe and feasible opportu-

nity.
+  Documentall responses in the chronologi-
cal record.

Data Collection and
Methodology

Data were collected on 17,659 home confine-
ment participants from 1988 to 1995 and for
the first two quarters of 1996, using the Home
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Confinement Program Participant Tracking
System (Probation Form 60). Data were re-
corded on the Probation Form 60 by probation
and pretrial services officers in individual dis-
tricts and mailed to the Federal Corrections and
Supervision Division. While forms were not
submitted in every case and not all data elements
were included on each form, there were no
discernable patterns to the data submission or
their accuracy to suggest that these omissions
skewed the data in any systematic way.

Variables

Eight variables were used for the review of
home confinement participant data: legal sta-
tus, offense category, start and end dates to
calculate the length of home confinement, and
type of program outcome. For participants
who were sentenced under the sentencing
guidelines, data were also collected on the of-
fense level and criminal history categories as
calculated by the officer in accordance with the
United States Sentencing Commission guide-
lines. Lower offense levels represent minor fed-
eral offenses and lower criminal history cat-
egories represent minor prior criminal records.

Program Participants

Past studies have reported a rapid increase in
the use of home confinement as a noncusto-
dial sanction (Beck, et. al., 1990; Boone, 1996;
Clarkson & Weakland, 1991; Vaughn, 1991).
As correctional agencies become more expe-
rienced with using this sanction, the appre-
hension of officials towards the technology
dissipates (Gowen, 1995).

As shown in Figure 1, the first 3 years
(1988-90) of the federal program in the pilot
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phases shows little use of the program. Then,
as more districts implemented home confine-
ment programs (1991-93), the number of cases
increased to approximately 1,300 participants.
During that period districts individually con-
tracted for electronic monitoring services with
several different providers. The use of differ-
ent contractors meant variations in price,
equipment used, and quality of services. This
may explain the fluctuations among districts
in the implementation of the home confine-
ment program during this time period.

Program growth resumed in 1994 with the
acquisition of a national electronic monitor-
ing contractor, a step that standardized the
services and monitored prices for all districts.
Consequently, the use of the home confine-
ment program with electronic monitoring
increased sharply and, by June 1996, there
were over 2,400 participants.

Future growth will depend on technical
advances in program tools that monitor par-
ticipant compliance and on whether home
confinement is expanded for use as an inter-
mediate sanction for persons already under
community supervision who have demon-
strated noncompliance. Changes in sentenc-
ing guideline policies could also have an im-
pact on future program growth. At this time,
the federal sentencing guidelines restrict the
use of the home confinement program and
inhibit the size of the eligibility pool among
originally sentenced offenders.

Length of Participation

When the federal home confinement pro-
gram began, no national standard had been
established for the length of the monitoring
period. Hofer and Meierhoefer (1987) be-

lieved that this issue concerned the judiciary
and suggested that a period, not to exceed 180
days, would be an appropriate starting point.
Even without empirical evidence to support
or refute this length limitation, two factors—
conventional wisdom and federal sentencing
guidelines—have, in effect, restricted indi-
vidual terms of home confinement to 180
days. The conventional wisdom is that per-
sons confined to their homes for long peri-
ods of time will get “cabin fever” and be
tempted to leave or violate. Most home con-
finement participants, however, are allowed
out of their homes for work or school. Re-
cidivism studies that examine the relationship
between the time on supervision and failure

have found that those who recidivate do so
early on in the term of supervision (Schmidt
& Witte, 1990). It follows that because risk
prediction is largely based on a person’s past
record, a record of good conduct under the
restrictions of the home confinement pro-
gram would suggest continued good conduct
under the same restrictions.

Though the time limitation may be un-
necessary from a risk perspective, the moni-
toring duration for most participants in the
home confinement program in the data col-
lection did not exceed 180 days (see Figure
2). The mean monitoring length across le-
gal status categories was 124.65 days or ap-
proximately 4 months. Probation cases had
the highest mean of 133.61 days, with pre-
trial and supervised release cases averaging
129.22 and 124.96 days, respectively (See
Figure 3). Most of the probationers received
a period of home confinement ranging from
56 to 211 days. Supervised release cases had
similar ranges for home confinement terms.
Pretrial defendants had monitoring times
ranging from 17 to 242 days.

There appears to be a qualitative difference
in the length of monitoring between post-sen-
tence offenders and pretrial defendants. Most
post-sentence offenders in the home confine-
ment program have a specified monitoring
term set by the court, and, consequently, a
specific end date is known when monitoring
is initiated. Conversely, pretrial defendants do
not have a specified monitoring length; moni-
toring duration is affected by the operations

FIGURE 3
Average Home Continement Moanitoring Length
[hay=
140 EEES
12449
1201
107, F
1xl .
31.5
A0 =S
il
A
20
il
Preirial Prohationers S reised Pairobees Fre-rielease S i W
Rk FEeleasees irmaites Whdabors
Typse o Canse



December 2000

FEDERAL HOME CONFINEMENT

15

FIGLURE 4
Charges for Pretrial Services Participants
Percent
7
6.5
Rl
all
40
£ 1]
il
1.4
1 .3 -
. . k.6 1,0 &2
(LE
. B s o= - B
gl T haety Faearmes!  Thieats)' Con- R hock- Perpuryy M
Drug Frawl  Esplesmives Roblesy  spiracy wemnp’ Obstruc:  classified
rilated Bribery tiin

Charged Cdie nse

of the local jurisdiction and the speed with
which a case is adjudicated.

Pre-release inmates, on the other hand, are
restricted by statute, BOP rules, and specific
criteria, such as institutional adjustment, and
the number of participants and the length of
participation is therefore limited. As such,
pre-release inmates have a monitoring dura-
tion that is considerably shorter—80.5 days
on average—than participants on probation,
supervised release, or pretrial release.

Program Participants

The data collection contained a total of 2,775
pretrial defendants and 14,459 post convic-
tion offenders. The characteristics of pretrial
defendants in the data sample contrasted with
those of post-sentence offenders in several
respects as described below.

Pretrial Defendants

Sixty-two percent of the pretrial defendants
had drug/drug-related charges, followed by
11.9 percent with theft- or fraud-related
charges (see Figure 4). Defendants with drug
charges are assumed to be at higher risk of
flight and pose more of a danger to the com-
munity than defendants with property-type
charges. As expected, pretrial defendants had
a higher failure rate than most categories of
post-conviction offenders. Pretrial defendants
who are placed in the home confinement pro-
gram would otherwise remain detained if this

program were not an alternative. The home
confinement program may be used for pre-
trial defendants only when less restrictive al-
ternatives to detention are not feasible.

Post-sentence Offenders

Opverall, in post-sentence cases, the home con-
finement program was used more frequently
for theft and fraud offenses than for any other
single offense classification, followed by drug/
drug-related offenses, conspiracies, threats,
and robberies. These findings are consistent
with the popular belief that participation in
the home confinement program should be
limited to persons charged or convicted of
nonviolent crimes.

In probation cases, 49 percent of the of-
fenders in the sample had convictions for
theft/fraud, followed by 19 percent for drug/
drug-related offenses (see Table 1). In super-
vised release cases, 43 percent of the offend-
ers in the sample had convictions for theft/
fraud, followed by 26 percent for drug/drug-
related offenses.

However, in parole cases, 52 percent of
the offenders in the sample had convic-
tions for drug/drug-related offenses, fol-
lowed by 20 percent of the offenders who
had convictions for theft/fraud offenses.
Likewise, in pre-release cases, 61 percent
of the offenders had drug/drug-related
convictions and 18 percent had fraud/
theft-related convictions.

Among supervision violation cases, or
those placed into the program as an interme-
diate sanction in lieu of revocation of super-
vision, 52 percent had underlying drug/drug-
related convictions, followed by 26 percent
who had theft/fraud-related convictions.

Overall offenders had limited prior crimi-
nal histories. The majority of the post-sentence
offenders—54.8 percent—had an average
criminal history category of “I,” which typi-
cally represents no more than one prior con-
viction that resulted in a sentence of less than
60 days. Approximately 8.6 percent of the post-
sentence offenders had an average criminal
history category of “II,” which typically repre-
sents no more than one prior conviction that
resulted in a sentence of at least 60 days but
not more than one year (see Table 2).

Sentencing guideline offense level scores
were recorded for most offenders where
guidelines were applicable.* Of the 13,997
cases that had offense level recorded, over 50
percent had an offense level of 15 or less on
an offense level scale of 1-43 (see Figure 5).

Program Participant Outcomes

The participant success rate of a home con-
finement program hinges upon the selection
of participants and the enforcement of the
program rules once a person is placed into

4Offenses levels were not recorded for most parol-
ees unless they had another conviction that fell
under the federal sentencing guidelines. There
were also a small number of petty and misde-
meanor cases where guidelines did not apply and
did not have offense levels recorded. Out of 14,459
post-sentence cases, 462 did not have this infor-

mation.
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TABLE 1
Post-Sentence Case—Type Conviction

Supervised BOP Supervision

Probation Release Parole Inmate Violator
Offense No. Pct. No. Pct. No. Pct. No. Pct. No. Pct.
Drug/Drug-related 1,272 18.7 649 25.7 204  53.5 751  60.3 192 50.8
Theft/Fraud 3,300 48.4 1,102 43.7 77 20.2 218 17.5 100 26.5
Firearms/Explosives 271 4.0 168 6.7 6 6.6 72 5.8 16 4.2
Threats/Robbery 290 4.3 81 3.2 42 11.0 28 2.2 20 5.3
Conspiracy 816 12.0 253 10.0 25 6.6 80 6.4 19 5.0
Racketeering/Bribery 289 4.2 9% 3.8 17 4.5 64 5.1 9 24
Perjury/Obstruction 27 0.4 21 0.8 1 0.3 3 0.2 1 03
Not Classified 547 8.0 152 6.0 9 2.4 30 2.4 21 5.6
TABLE 2
Criminal History Category (Post-Sentence)

Supervised BOP Supervision

Probation Release Parole Inmate Violator
Category No. Pct. No. Pct No. Pct. No. Pct. No. Pct
| 5183 65.7 1,966 65.6 27 6.7 724 54.8 200 45.2
Il 507 6.4 249 8.3 3 0.7 113 8.6 46 104
1 321 4.1 207 6.9 1 0.2 87 6.6 42 9.5
\Y 85 1.1 61 2.0 — — 36 2.7 16 3.6
V 24 0.3 27 1.0 3 0.8 15 1.1 8 1.9
Vi — — — — — — — — — —
VII — — — — — — — — — —
VIl — — — — — — — — — —
Unknown 1,764 22.4 487 16.2 372 91.6 347 26.2 130 29.4
Total 7,884 100.0 2,997 100.0 406 100.0 1,322 100.0 442 100.0
TABLE 3
Participant Outcomes by Legal Status

Successful Unsuccessful
Legal Type Percentage Percentage
Probationers 94.0 6.0
Supervised Releasees 90.0 10.3
Parolees 88.3 11.7
Pre-release Inmates 95.0 5.3
Supervision Violators 75.0 24.7

Pretrial Releasees 77.0 23.0
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the program. In the past, objective risk assess-
ment of participants in any type of criminal
justice program (e.g., probation or home con-
finement) has been met with pessimism
among practitioners about the ability of sta-
tistical models to improve the ability to pre-
dict recidivism (Schmidt & Witte, 1990) for
two possible reasons: First, it is correctly as-
sessed that empirical models rarely have been
able to predict more than 50 percent of su-
pervision outcomes. Second, supervision and
community program failures are incorrectly
blamed on the use of a statistical device even
though the responsibility lies with the releas-
ing authority and the supervising officer. As
aresult, selection of participants for the home
confinement program frequently has been
based on the assessment of judges and pro-
bation officers (Hofer & Meierhoefer, 1987).

Although no predictive scales have been
specifically developed for the federal home
confinement program, a number of factors
often are considered by the releasing author-
ity before imposing home confinement as a
condition of release. Candidates are evaluated
on their personal histories, substance abuse
history, criminal history, and stability in the
community. However, the severity of the of-
fense of conviction has historically taken pre-
cedence in the selection process (Hofer &
Meierhoefer, 1987).

Corbett and Fersch (1985) suggested that
violent offenders and habitual property of-
fenders be excluded from the program as they
represent a greater risk to public safety. Boone
(1996) reported that policy makers and judges
do not believe that offenders who commit
violent offenses should be considered for
home confinement. Most researchers, as well
as practitioners, believe that dangerous indi-
viduals should not be allowed to participate
in the home confinement program. They as-
sume that when these persons reoffend, there
is an increased likelihood that they again will
commit a violent act.

Out of the 17,000 program participants in
the data collection, 89 percent successfully
completed a term of home confinement with-
out incident.

Defendants with drug charges appear to
have a higher risk of flight and pose more of a
danger to the community than defendants
charged with crimes against property. As a
result, pretrial defendants in the study had a
failure rate double that of the entire sample
of post-sentence offenders in the program.

Of the 3,011 pretrial defendants in the
home confinement program, 694 (23 percent)

failed. A majority of these defendants either
tested positive for illegal substances (7 per-
cent) or incurred unauthorized leave viola-
tions (7.9 percent). This is not surprising
given the high incidence of substance abuse
in the criminal community. Review of corre-
lations (omitted from this analysis) indicated
positive urinalysis often coincided with leave
violations.

Of the 14,459 post-sentence offenders,
12,856 (or 89 percent) successfully completed
the program. Success rates among this group
of participants were consistent each year and
comparable to the general federal supervision
population.

As a subtype of post-sentenced offenders,
supervision violators, or those offenders
placed on home confinement as an interme-
diate sanction for violating supervision con-
ditions, showed a higher failure rate than pre-
trial defendants. Among post-sentence cases,
supervision violators had the highest percent-
age of program failures (24.7 percent), fol-
lowed by supervised release cases (10.3 per-
cent) (see Table 3).

Supervision violators and pretrial defen-
dants have comparable failure rates and share
some common characteristics. Both groups
consist of individuals who represent a greater
risk of program failure. Supervision violators
are individuals who already have demon-
strated noncompliance with existing super-
vision conditions. Pretrial defendants are
placed into the home confinement program
as an alternative to detention and only when
less restrictive alternatives are not feasible.
Both supervision violators and pretrial defen-
dants represent high risks for the home con-
finement program, but, unless a history of
violence is present, the risk is controllable with
awell-structured program and close supervi-
sion by officers.

Overall, among the post-sentenced offend-
ers with unsuccessful terminations, the main
reasons for termination included testing posi-
tive for illegal substances (23.3 percent) or in-
curring unauthorized leave violations (22.6
percent). Below are the descriptions of some
of the types of reasons for program termina-
tions, along with contrasting outcomes in these
categories for particular types of cases:

Tamper: Sometimes participants or others
tampered with the electronic monitoring
equipment. They can do this by disconnecting
the equipment, or by disconnecting the re-
ceiver unit, transmitter, or telephone line/ser-
vice from the service unit in the participant’s

home. In each case, the supervising officer is
alerted and investigates the situation. Of the
supervision violators who were unsuccessfully
terminated, 5.2 percent were terminated for
tampering. Among the pre-release inmates
who failed the program, only 0.6 percent had
been terminated for tampering.

Unauthorized Leave: Sometimes partici-
pants left home (or stayed away) without au-
thorization. Participants are required to com-
ply with a daily activity schedule that speci-
fies when they may leave and return home.
Unauthorized leave violations were reported
in 13.1 percent of the unsuccessfully termi-
nated supervision violator cases and in .9 per-
cent of the unsuccessful pre-release cases.

Abscond: Participants sometimes left the
residence and remained away from home for
such a length of time that the participants’
whereabouts were determined as unknown.
Supervision violators who failed the program
absconded from supervision most often (8.1
percent) compared to only 0.4 percent of the
pre-release case failures.

New arrest: Some participants were arrested
or charged with a new offense, including mis-
demeanor offenses, such as driving under the
influence or shoplifting, or more serious of-
fenses such as theft, fraud, or drug possession,
while in the home confinement program.
While only 0.7 percent of pre-release inmates
were terminated from the program because of
anew arrest, 4.8 percent of the supervision vio-
lator failures were rearrested.

Conclusion

The use of the home confinement program is
growing around the country. As the merits of
this safe and cost-effective community correc-
tions program become more widely under-
stood, its use is likely to increase. The results
of the descriptive analysis indicate that the fed-
eral home confinement program is operating
within the expectations of its role with all types
of federal criminal supervision cases.

The low percentage of new criminal con-
ductamong program participants in the data
reflects well on the program’s implementa-
tion by pretrial services and probation offices.
It is also a good indicator that officers are
making appropriate recommendations for the
home confinement program as a special con-
dition of release.

While it is apparent that the federal home
confinement program has received increased
acceptance on the part of probation and pre-
trial services officers and judicial officers, there



18 FEDERAL PROBATION

Volume 64 Number 2

are still unanswered questions that, if answered,
might yield a broader application of this sanc-
tion. Plans are underway to fully implement
electronic data collection for the home con-
finement program at the national level. This
will make it possible to analyze a larger num-
ber of variables, conduct comparison and fol-
low-up studies, and monitor performance of
national home confinement policies and pro-
cedures. In combination, these efforts will help
develop objective participant selection criteria,
establish appropriate standards for officer con-
tact with participants, and ensure consistent
response time for officers responding to elec-
tronic monitoring alerts.
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Sober and Socially Responsible:
Treating Federal Offenders

THIS ARTICLE PROPOSES the inte-
gration of characterological therapy with sub-
stance abuse treatment. The integration of
these two models addresses most fully the clini-
cal challenges presented by the federal offender
population. The ideas presented here are an
outgrowth of observation and experience
working in contract agencies with this popu-
lation, first as a clinician in an outpatient sub-
stance abuse agency and currently as the Clini-
cal Supervisor at the Salvation Army Correc-
tions Center in Chicago. The Salvation Army
(which is the largest federal community cor-
rections facility in the country) is working to
integrate these two models in individual and
group treatment as well as in the milieu.
Clients arrive at our offices because they
have broken the law. Embedded in the law-
breaking behavior we often see longstanding
maladaptive personality patterns. In general,
substance abuse treatment offered by com-
munity agencies to the offender/clients fo-
cuses primarily on addiction issues and does
not address criminal thinking or other per-
sonality problems. Clients mandated for men-
tal health treatment generally receive sub-
stance abuse treatment and whatever mental
health services the individual clinician decides
to deliver. While some mental health clini-
cians may choose to address personality dis-
orders, others may not, focusing on acute
(Axis 1) conditions such as depression and
anxiety disorders. Although mental health
clients are distinguished from the general
population by the presence of Axis 1 disor-
ders, and these do need to be addressed, there
is a high co-morbidity and often personality
disorders underlie the Axis 1 problems. The

Helen Lodge Glick, M.A., L.C.P.C.,
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work of characterological therapy is to modify
dysfunctional, maladaptive personality pat-
terns. Characterological therapy can support
and enhance substance abuse and mental
health treatment currently offered.

This article describes the maladaptive per-
sonality patterns clients present, discusses the
theory behind characterological therapy, and
notes major limitations in most current out-
patient treatment in addressing the client’s
presenting problems. The article suggests
ways that outpatient substance abuse treat-
ment can be strengthened by adding charac-
terological therapy. It describes the main fea-
tures of characterological therapy and looks
at ways that counselors and therapists can be
selected, trained, and supervised to provide
United States Probation and Bureau of Pris-
ons clients with the highest quality and most
comprehensive services.

Maladaptive Personality
Patterns Clients Present

Embedded in lawbreaking behavior we of-
ten see longstanding, maladaptive personal-
ity patterns. In the community corrections
setting, four distinct patterns are seen repeat-
edly. Some clients are antisocial. Their pri-
mary issues are a victim stance with a con-
comitant projection of blame onto the sys-
tem, rejection of the legitimacy of rules and
law, and rejection of authority. Their motto
might be “Nobody is going to tell me what to
do.” Their stance is defiant.

Other clients are schizoid, the loners. Their
core issue is trying to take care of themselves
in a world they regard as totally hostile. Other
people are seen as obstacles to get over,

around, and through with as little contact as
possible. When they commit a crime, it is gen-
erally in the wake of severed relationships in
work and personal life: they have run out of
conventional resources and commit crimes in
desperation. The majority of our clients with
bank robbery convictions fall into this category.
Their motto might be “Leave me alone.” Their
stance is vague, evasive, and secretive.

We encounter a third personality disor-
der in our borderline clients. They move from
one crisis to the next. Their crimes are com-
mitted in a crisis context, usually accompa-
nied by drug and or alcohol abuse. Their core
issue is abandonment and their crimes are
almost always committed in the context of
relationship failures; when excessive demands
they place on relationships cause others to
retreat, they act out and commit crimes in
anger. Their motto might be “Nobody cares
about me.” Their stance is “If you meet all
my needs, I'll be very good, but if you don’t,
I'll be horrid.” These clients are easily identi-
fied by their histories of suicide attempts,
overdoses, and self-mutilation and by their
tendency to “split”—that is, to shift their
characterizations of important others be-
tween all good and all bad. They share with
their cousins the dependent personalities a
complete lack of boundaries.

Dependent clients constitute another
group whose personality disorder we encoun-
ter. Our dependent clients commit crimes in
the context of relationships also. However,
their goal is to prevent abandonment. While
the borderline commits crimes because a re-
lationship has failed, the dependent commits
crimes to keep a relationship. It is common
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for dependent clients, especially but not ex-
clusively the women, to report that they par-
ticipated in criminal activity to “hold” a part-
ner without whom they feel they could not
survive. They are really the “nicest” and most
pleasant clients to work with. Their motto
might be, “T'll do anything for you dear, any-
thing!” and their stance towards the therapist
is, “I'll throw myself on your mercy.”

Commonly, the clients’ substance abuse
and personality disorders have a reciprocal
relationship, continually reinforcing each
other in a circle of escalating dysfunction. For
example, the “borderline” substance abuser
medicates intense and unstable emotional
states with drugs which have the effect of in-
tensifying the instability. The antisocial per-
sonality increases drug use or relapses when
s/he doesn’t get his/her way or when s/he per-
ceives others trying to control him/her.

Some counselors argue that the criminal
behavior we see is secondary to drug abuse—
i.e., clients steal, lie and manipulate because
they are addicts—and that the antisocial be-
havior will disappear when the addiction is
treated. These clinicians would see no need
for additional “characterological” work.
However, increasing research indicates that
the characterological problems clients present
often precede their drug use (Doweiko, p.
455; Fishben and Pease, p. 384). My experi-
ence taking federal probation client histories
indicates that half of the clients were diag-
nosed as having “conduct disorders” (the di-
agnosis for childhood antisocial conduct)
prior to taking their first drink or drug. How-
ever, even without the documented diagno-
sis of a preexisting personality disorder, sub-
stance abuse and criminal activity normalize
antisocial thinking that needs to be addressed
in treatment.

The Theory Behind
Characterological Therapy/
Counseling

In characterological work, personality dis-
orders are conceptualized as long-term con-
sequences of developmental deficits (also
called developmental arrest). Deficits occur
in the individual’s ability to attach to others
(bonding) or in the individual’s ability to in-
dividuate (poor boundaries between self and
others). Traditional psychoanalytic theory
posits that the different points of develop-
ment at which the arrest occurs accounts for
the structure of the disorder--whether it is

anti-social, schizoid or dependent, for ex-
ample, may depend on the point in early de-
velopment where the individual’s environ-
ment failed to deliver the basic conditions
for continued emotional growth. (Note:
Though there may be disagreement about
how and when these disorders arise, it is clear
that they exist and are harmful to the indi-
vidual and to society.) Usually on the “dis-
order continuum” we think of schizoid and
antisocial personalities as having the earli-
est disruption of growth conditions, with
failure of attachment occurring during the
first months of life. Thus, according to this
theoretical model, many of the most schiz-
oid and antisocial clients are akin to “or-
phanage babies” or “failure to thrive” babies
who missed out on life’s earliest socializa-
tion and bonding experiences. Although the
schizoid client is more isolated and the anti-
social client more aggressive, both disorders
are associated with lack of empathy for oth-
ers and lack of remorse for harm caused.
Moving along the disorder continuum, bor-
derline and dependent personalities are seen
as the result of disruptions of growth condi-
tions at later stages, and are more associated
with failures of the environment to nurture
towards individuation. Dependent struc-
tures are thought to be the result of the en-
vironment requiring more independence
than the child is developmentally capable of
and borderline structure is the result of pun-
ishment of early attempts at separation.

Personality disorders need to be under-
stood as existing on a continuum—the “pure”
borderline or antisocial disorder does not
exist—these are generalizations only. Real cli-
ents may show a combination of deficits as-
sociated with different disorders. For ex-
ample, it is common to see clients with both
borderline and antisocial features.

Itis important to recognize that while defi-
cits are experienced within individual fami-
lies, the conditions that produce a childhood
lacking the basic requirements for develop-
ment are often rooted in the ills of our soci-
ety, including poverty, racism, drug abuse by
caretakers, and lack of opportunity. Our cli-
ents are all too well aware of these injustices.
We can and should empathize and acknowl-
edge them at the same time that we insist that
the client’s deviant response is self-destruc-
tive and also especially destructive to those in
his/her immediate family and community
who may have suffered the same inequities.

Limitations That Have
Existed in Programming

Programming Has Not Traditionally
Addressed Characterological Issues

When awarded contracts for treatment ser-
vices, community substance abuse agencies
are often unprepared to deal with the more
serious and chronic offender population.
Substance abuse treatment services have too
often been the same services offered to the
agency’s non-offender population. This treat-
ment, whether it is individual, outpatient, or
intensive outpatient, features goals that are
behaviorally oriented—abstinence, avoidance
of persons, places, and things associated with
use, meeting attendance, etc. These behavioral
prescriptions have offered the clients a needed
structure for sobriety. The limitation of this
model when applied to the U. S. Probation
and Bureau of Prisons population is that the
“core” thinking or “script” of the personality
disorder can stand in the way of accepting a
behavioral structure for sobriety. Charactero-
logical therapy addresses these core issues,
enabling the client to make better use of be-
havioral prescriptions. For example, an of-
fender whose core issue is his victim stance
will feel that the requirement to attend inten-
sive outpatient therapy is unfair. His energy
will be directed to resisting the program and
its goals as a way to “stand up to the system.”
He may complete the program but obtain few
benefits.

There has too often been a Poor
Understanding and Response to
the Mandate

Another major problem is that outpatient
substance abuse agencies, with their mix of
mandated and voluntary clients, have special
problems defining their relationships with
mandated clients. In practice, most counse-
lors experience discomfort regarding their
relationship to the mandate. An example of
this attitude is reflected in the primary sub-
stance abuse treatment text used in one
agency where I worked. It advises the drug
abuse counselor to “...initially disassociate
himself from the coercion process” because
“the coercion process hangs like a cloud over
the counseling process” (Miller and Rollnick,
p. 129). While such disassociation may be
appropriate with other populations (for ex-
ample, employees required by their employ-
ers to seek counseling), for our clients it
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dooms the therapy or counseling to be inef-
fective. Therapists or counselors who become
defensive or apologetic about being involved
in the mandate or try to disassociate from the
mandate contribute to the client’s loss of con-
fidence that help is available within this struc-
ture. In addition, antisocial clients may be
tempted to test the clinician by engaging in
manipulation and collusion against the pro-
bation officer, and borderline clients may use
the counselors’ discomfort with the mandate
to “split”—i.e., characterize the probation of-
ficer as all bad.

Counselor Selection Has Often Been
Inappropriate for the Population

Counselors who have passive styles tend to
emphasize empathy and support without pro-
viding needed direction for change. They may
maintain a veneer of professionalism, but
underneath they really don’t know what to
do with the client. The result is a mutual “go-
ing through the motions” without change.
These counselors, though well-meaning, over
time become little more than a source of so-
cial support for the clients and can tend to
form inappropriate alliances which sabotage
the probation officer. Counselors who have
their own issues with authority are less likely
to model respect for the law and the rights of
others. Attitudes toward authority are con-
veyed to the clients both verbally and
nonverbally and are reflected in the
counselor’s lack of boundaries and discom-
fort with his/her own leadership role in rela-
tion to the client.

Supervision Has Not Been Required by
the Contract

Supervision is a key element of successful pro-
gramming. It sets a baseline for worker per-
formance. Even workers who have good ge-
neric skills need to develop and refine their
skills in terms of specific populations. Agen-
cies have multiple contracts from various
funding sources, each with its own regulations
and requirements. In this atmosphere the spe-
cific kinds of supervision required for U.S.
Probation clients is unlikely to take place un-
less it is clearly required.

Characterological
Treatment Has the
Following Characteristics

Responsibility for Characterological
Change is Placed on the Client

Current substance abuse treatment calls for

client acceptance of responsibility for behav-
ioral change. The characterological model
adds a critical dimension of responsibility for
underlying personality traits. While deficits
are not labeled the client’s fault and while real
empathy can be expressed for the painful
losses implicit in current deficits, these are
viewed as the client’s starting point, with the
treatment plan being something of a road
map as to where the client needs to go. Simple
analogies help the client to understand the
task at hand—for example, if your car is dam-
aged, even through no fault of your own, you
still have the responsibility to fix it to make it
driveable. This position enables the therapist
or counselor to avoid using the client’s his-
tory of “developmental disasters” to reinforce
the client’s victim stance or blame others for
his/her mistakes. It also avoids an overly rigid
“Yochelson and Samenow” position that the
offenders are “just bad apples.” In this
therapy, the degree of change is the yardstick
by which the client’s success or failure is mea-
sured. Clients are directly told that this work
is about change, that they are responsible for
working on the change process, and that they
can learn to live more effectively.

The Therapist Functions as a Benevo-
lent Authority/Directs the Treatment

In current substance abuse treatment litera-
ture, as mentioned above, there are few clear
guidelines for therapists to establish relation-
ships with clients. In numbers of substance
abuse treatment texts that were reviewed in
preparation for writing this article, counse-
lors were advised to be warm, trustworthy,
and nonjudgmental, and to treat the client as
an equal, but they were also given caveats such
as “these characteristics do not mean that the
chemical dependency counselor should be
permissive” (Doweiko, p. 375). This lack of
clarity leaves substance abuse counselors to
their own devices, so that the mix of the
counselor’s and the client’s personalities dic-
tates the counselor/client relationship.

In characterological therapy, the therapist
takes a relational stance as a benevolent au-
thority. Clients can be directly told: I am go-
ing to be a kind of coach to help you live your
life so that you are not in trouble with the law
and are sober. With the U S. Probation popu-
lation, the authority of the therapist or coun-
selor is different from that of the probation
officer. It is less legally and more clinically
based. Clients need the legal authority of the
probation officer. Care must be taken by the
therapist or counselor to support the legal

structure that is (and it is) preventive to re-
cidivism, while helping the client to internal-
ize values such as respect for the law and the
rights of others. The clinically based author-
ity of the therapist/counselor is a new experi-
ence for many of our clients—it is an author-
ity based on the therapist’s knowledge and
experience. For some clients, the acceptance
of this kind of authority is a first step in con-
necting or reconnecting with society. We
could call this “soft” authority; most of the
authority that we experience in the course of
normal life is “soft”—the teacher, the clergy-
man, etc. Paradoxically, it is the client who
has little or no “soft” authority in his/her life
or who rejects all soft authority who comes
to the attention of the legal structure. This is
true of the vast majority of our population
when they enter treatment. So it is of great
importance that the counselor or therapist
support the probation officer and be clearly
in charge and directing treatment.

In Treatment, Deficits (Points
of Developmental Arrest) and
Strengths are Identified

In substance abuse treatment as it is now
practiced, change is measured in terms of be-
havioral goals met; it does not include
needed changes in personality traits. In Al-
coholics Anonymous, change is measured in
terms of a spiritual awakening that results
from acknowledging one’s own powerless-
ness and turning one’s life over to one’s
higher power. The AA process of change in-
cludes making a moral inventory, making
amends and carrying the message to other
addicts/alcoholics.

The self-examination of the twelve steps,
especially when mentored by a knowledge-
able and supportive sponsor, can yield good
results in terms of a direction for charactero-
logical change. But this is a haphazard pro-
cess for many clients, as finding a good spon-
sor can be hit or miss. An obvious problem is
that severely character-disordered clients do
not engage in the process because their abil-
ity to connect, accept soft authority, and ex-
amine themselves is so limited. Even those
who sincerely participate in moral inventory
work may lack a baseline from which to pro-
ceed. Their characterological deficits are ob-
scured from their own view by long-held de-
fensive postures. Thus, their moral invento-
ries can end up being “laundry lists” of mis-
deeds without the unifying perspective of the
core issues. In the characterological approach,
clients get a clear perspective on their under-
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lying problems and a clear statement on what
their role in treatment will be.

We start with our theoretical concepts:
The problems the client has are the conse-
quence of developmental arrest. Each client
receives an individual assessment which is
primarily a tool for identifying developmen-
tal deficits. As deficits are identified, strengths
are also identified and care is taken to bal-
ance the identification of deficits with the
identification of strengths. It needs to be
said, also, that a good therapist does not throw
all the client’s deficits at the client at once. As
mentioned above, most clients have built
elaborate defenses to obscure their view of
their own deficits. Clients with multiple defi-
cits are often best served by working on one
deficit at a time—the therapist will try to
choose a deficit that, if corrected, will most
improve the quality of the client’s life.

Change is Presented as a
Decision to Mature

An important part of characterological work
is to have each client confront ways in which
he/she has not matured. This is another im-
portant element of the change process not
touched by traditional programming. In iden-
tifying deficits, the therapist might say to the
client, “There are some ways in which you
haven’t finished growing up.” Here a won-
derful quote from Steve Johnson, a leading
authority on personality disorders, is appli-
cable (Johnson 1987, p. 76):

All characterological healing involves, at
core a decision to grow up—a decision
to mature with respect to those infantile
issues at which one is quite literally ar-
rested. The decision to grow up is a deci-
sion to finally give up those...hopes of
magical fulfillment—fulfillment without
effort, without compromise, without
limitation—without a rapprochement
with reality.

In a sense, the characterological therapist
rewrites this statement for each client. For
some, it’s the magical dream of a life without
rules or consequences, for others it’s a life
without demands, for many it’s a life without
pain or hard choices.

Clients may be helped to decide to work
on maturation issues by the therapist’s real
empathy for the pain their unconscious script
decisions have caused them. Much of the
work of therapy consists of identifying self-
destructive patterns and outcomes, and help-
ing the client to learn and practice new pat-

terns. Clients have often developed complex
defenses to obscure their script decisions, and
these defenses need to be dealt with, so that
the core characterological issues can be ad-
dressed.

In general, clients bring their own personal
circumstances to the choice to mature. Cli-
ents who are relapsing don’t consider the pos-
sibility. Con artists who are experiencing re-
wards from antisocial behavior simply don’t
see the benefits of change. Favoring the deci-
sion to mature, for example, are the follow-
ing influences—a child or a relationship de-
mands better functioning, the client is tired
of being in and out of prison, incarceration
has caused pain for the families, etc. The emo-
tional climate in which each client confronts
these issues is a powerful factor outside of the
therapy room. The probation officer is an
important part of that climate, as well. Pro-
bation officers who consistently monitor the
offender’s progress and apply appropriate
consequences contribute to a climate in which
the client is more likely to choose to mature.

The Therapeutic Relationship

Is a Laboratory for Change; Script
Decisions Are Identified, Processed
and Rewritten

Perhaps the most important factor in the suc-
cessful outcome of treatment is for the coun-
selor/therapist to avoid playing his/her role in
the client’s script. Script decisions are the core
thinking of the personality disorder. They are
the reason for things always turning out the
same for the client. The client will bring his
thinking and behavior into the treatment
room. The therapist or counselor will be sub-
ject to the same maneuvers that the client
makes use of in other situations. Instead of
reacting by “playing his/her role in the client’s
script,” the therapists and counselors identify
the script and make a decision not to partici-
pate. For example, schizoid clients will look
for reasons to cut off the therapeutic relation-
ship, either by attacking the therapist for some
perceived imperfection or by wearing the
therapist out with negative behavior. The
therapist must avoid falling for that effort, and
must help the client stay connected. Instead
of reacting to the client’s negative behavior,
the therapist examines it as an in vitro expres-
sion of the script, helping the client to under-
stand and examine his/her own behavior.
Antisocial clients enter treatment with a
“script” in which the therapist (who represents
the hated society) is “bad” rather than the cli-
ent. Accordingly, they may attack the

therapist’s competence and integrity, labeling
the therapist as an oppressor and taking the
victim role. It is very important not to play
one’s role in the client’s script, in this case the
“heavy” or “enforcer.” Instead of being reac-
tive to these early maneuvers, therapists
should examine them to learn more about the
client. Having refused to play the assigned role,
the therapist is able to define his/her role in
relationship to the antisocial client.

Borderline clients may also try to rework
the relationship for their own ends--their
needs for friendship and their dependence
issues. They will bring in a script that calls for
the therapist to provide all manner of inap-
propriate services to them, then state “You
don’t care about me” when the therapist puts
appropriate limits. The therapist avoids fall-
ing for the client’s script by neither rejecting
the angry client nor succumbing to his or her
demands, but staying centered and refusing
to participate in the destabilization of the
therapeutic relationship. In all cases, it is im-
portant not to humiliate the client when these
maneuvers are exposed--they are labeled as
outside of conscious awareness, automatic. As
obvious as it may be to others, clients do not
see their own role in their problems.

Clear Treatment Goals are Identified

In current chemical dependency treatment,
goals are behavioral—for example, the avoid-
ance of persons, places, and things associated
with substance use. Characterological therapy
adds goals that are cognitive and affective.
Clients know their goals and are given regu-
lar reviews on how they are meeting them.
This is the more concrete part of the therapy.
Some of the more typical goals are listed be-
low to give the reader a sense of what clients
themselves may say they are working on.
However, this is by no means a comprehen-
sive list of treatment plan goals.

+ Eliminating all or nothing thinking.

+ Eliminating false norming (inappropri-
ate comparison—e.g., citing an accom-
plice who went unpunished rather than
looking at the criminal act or the
victim).

+ Eliminating the victim stance.

+ Developing patience and working for
things/avoiding the “quick fix.”

+ Choosing non-destructive relationships.

+ Developing boundaries.
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+ Pacing and prioritizing (learning not to
be overwhelmed).

+ Avoiding abandonment crisis.

+ Developing executive skills such as
planning, decision making.

+ Acknowledging and experiencing
interdependence with others.

+ Recognizing when thinking is becoming
grandiose/ recognizing limitations.

* Learning to compromise.

The Selection, Training,
and Supervision of
Counselors and Therapists
for Characterological Work

Therapists and counselors need to be selected
carefully for work with this population. Sev-
eral factors are especially important in staff
selection. The first is the clinician’s own atti-
tude towards authority. Staff who either re-
sist appropriate authority or who tend to take
authority inappropriately are not suited to
work with the U. S. Probation/Bureau of Pris-
ons population. The counselors need to func-
tion as a “soft authority.” A second impor-
tant criteria for staff selection is the workers’
ability to process their own reactions as a
means of understanding the client, rather
than reacting with behavior that reinforces the
client’s script. Additional factors important
in staff selection are counselor standards and
willingness to grow. In general, therapists and
counselors do not receive training in gradu-
ate school that helps them deal with the of-
fender population, and so these clinicians
must be willing to acquire new skills.

Basic training in the contextual issues (e.g.,
the mandate, relationship with the probation
officer, soft authority with clients) and basic
characterological theory can be covered in a
workshop format followed by regular super-
vision, both group and individual. Such su-
pervision is essential for effective charactero-
logical counseling and therapy to take place.
Group supervision and individual supervision
provide the opportunity for treatment staff
to review cases, receive feedback from the

characterological perspective, and make ap-
propriate revisions in treatment. Live super-
vision, where the trainer/consultant serves as
a supervising co-therapist, provides the op-
portunity for modeling appropriate charac-
terological treatment.

Conclusion: Characterological
Work in the Milieu

The community corrections setting offers a
unique opportunity for the treatment staff to
work with the milieu staff—both Resident
Advisors and Security staff—to create an en-
vironment where the milieu and the treat-
ment deliver a consistent message. When
training in this model crosses the traditional
lines between treatment and milieu, much of
the “splitting” and chaos that the difficult cli-
ents effect upon the facility can be reduced
and staff can work together with a common
understanding of their respective roles in the
change process. Characterological training
gives staff at various levels a common lan-
guage and common concepts with which to
communicate.

Resident advisors and security staff receive
training in the characterological treatment
model that takes into account their specific
functions. Resident advisors are the case man-
agers who monitor movement and progress
through a system of levels of increasing free-
dom and responsibility. They receive training
on the types of personality disorders and goal
setting within the milieu. For example, the resi-
dent advisor and the counselor might be work-
ing with a client who has a poor sense of his/
her own limitations (grandiosity). Although
the goal of helping the client to accept his/her
limitations and be more realistic is shared by
both, the resident advisor’s work may take the
concrete form of helping the client to accept
the employment that is available at his/her skill
level. The drug treatment specialist would fo-
cus on the client’s overall feeling that life is not
offering what it should, thus dealing with the
grandiosity on a more general cognitive and
affective level, and connecting the client’s feel-
ing to his/her criminal behavior and/or sub-
stance abuse. Consulting with each other, these

two professionals can stay “on the same page”
regarding treatment goals, although their tasks
may be different.

Similarly, security staff receive appropri-
ate training that is consistent with this model.
They learn to recognize basic behavior pat-
terns that clients present and how to avoid
responses that escalate into power struggles.
A major issue with security staff is to avoid
interactions in which clients can successfully
label themselves as victims. These interactions
tend to occur when security staff lose “emo-
tional neutrality” and, confronted by the
client’s challenge, feel a need to demonstrate
personal authority. Staff at all levels can re-
duce their reactivity to the anti-social script.

It is when staff at all levels can communicate
a message of personal responsibility and choices
that the environment becomes an agent of
resocialization and rehabilitation for our federal
offenders. When treatment supports the milieu
and the milieu supports treatment, the environ-
ment becomes a corrective social experience.
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Genetic Factors ano
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WHAT CAUSES AN individual to become
acriminal? How does an individual who is raised
in a stable adoptive home grow up to become
Jeremy Strohmeyer, the young man convicted of
raping and murdering an eight-year-old girl in a
Nevada casino? The response to this question
varies according to several factors, including the
political climate and the theoretical orientation
of the respondent. Social factors have received
the majority of the attention; environmental vari-
ables such as socioeconomic status, for example,
are most commonly studied in relation to crimi-
nal behavior. But social variables may not be suf-
ficient to account for the wide range of variance
observed in criminal behavior. For example,
based on all accounts, Jeremy Strohmeyer was
adopted into a loving and supportive environ-
ment. Aninvestigation into Strohmeyer’s biologi-
cal background, however, revealed a history of
schizophrenia and criminality in his biological
parents. Perhaps other factors, alone or in con-
cert with previously identified environmental
variables, may better explain why some individu-
als travel down a criminal path.

Brennan (1999), in a recent issue of Fed-
eral Probation, addresses the gap found in
current sociological and criminological litera-
ture in relation to acknowledging the influ-
ence of “non-social” factors.

Genetic factors, an important source of
influence implicated in a variety of mental
disorders such as schizophrenia, depression,
and anxiety disorders, may play a role in pre-
disposing certain individuals to criminal be-
havior. A genetic background positive for
criminal behavior or mental illness, however,
does not mean that the individual will develop

and Institute for Preventive Medicine, Copenhagen, Denmark

the disorder later in life. In fact, most indi-
viduals who have a criminal biological par-
ent do not become criminal. What we are stat-
ing is that certain individuals, due to genetic
and/or environmental markers, may have an
elevated risk of becoming criminal. Put an-
other way, offspring of criminal biological
parents may have a greater chance of engag-
ing in criminal behavior than offspring of
non-criminal biological parents.

The mention of genetic factors in relation to
crime is sometimes met with resistance, a reac-
tion which may be partially attributed to earlier
efforts to identify observable physical character-
istics associated with criminality. For example,
in 1876, Cesare Lombroso proposed that crimi-
nals tended to have atavistic features, consisting
of protruding jaws, receding foreheads and chins
and asymmetrical facial features. Such theories
have since been discounted. Genetic and biologi-
cal research efforts today have largely moved away
from this type of research. Nevertheless, there are
still myths surrounding the role of genetics in
relation to crime. To this end, several myths will
be discussed, followed by evidence which links
non-social or genetic factors to criminal behav-
ior. These are by no means all of the myths, but
may be the most commonly held inaccuracies
regarding this type of research.

Myths

1. Identifying the Role of Genetics in
Criminal Behavior Implies That There
Is a “Crime Gene”

It is difficult to imagine that a single gene en-
codes for criminal activity; a more plausible

scenario is that multiple genes interact to cre-
ate an increased risk for criminal behavior.
Moreover, genetic factors are likely to be as-
sociated with other behavioral characteristics
that are correlated with criminal behavior,
such as impulsivity and sensation-seeking be-
haviors.

2. Attributing Crime to Genetic
Factors is Deterministic

Genes alone do not cause individuals to be-
come criminal. Moreover, a genetic predis-
position towards a certain behavior does not
mean that an individual is destined to become
a criminal. The notion that humans are pro-
grammed for certain behaviors fails to ac-
knowledge important environmental factors
which are likely to mediate the relationship
between genetics and crime. For example, the
expression of a genetic liability towards a cer-
tain behavior may be minimized or neutral-
ized by positive family rearing conditions.
Negative family rearing conditions might trig-
ger a genetic vulnerability. Such an occur-
rence suggests that genes and the environ-
ment interact to either elevate or reduce the
risk for certain negative outcomes.

Genetic Epidemiological
Studies

Family, twin, and adoption studies, three epi-
demiological designs which are employed to
examine environmental and genetic sources
of influence, suggest that criminal behavior
may be genetically mediated. These three epi-
demiological designs, however, provide vary-
ing opportunities to test for genetic effects.

The information in this article does not represent the views and opinions of U.S. Probation, Central District of California.
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The limitation of family studies, for example,
is that genetics and environmental sources of
influence cannot be separated. Therefore,
given the limited utility of family studies to
separate issues of nature versus nurture, this
section will focus on two other epidemiologi-
cal research designs which are better equipped
to test for genetic effects.

Twin Studies

Twin studies compare the rate of criminal
behavior of twins who are genetically identi-
cal or monozygotic twins (MZ) with the rate
of criminal behavior of dizygotic twins (DZ)
in order to assess the role of genetic and en-
vironmental influences. To the extent that the
similarity observed in MZ twins is greater
than that in DZ twins, genetic influences may
be implicated.

To date, over 10 twin studies, carried out in
different countries, have tested for a genetic ef-
fectin crime. Taken together, these studies sup-
port the interpretation that criminal behavior
may be a genetically mediated outcome. Spe-
cifically, a greater concordance rate for crimi-
nal behavior is observed for MZ twins than for
DZ twins. Some researchers believe that the twin
methodology may be flawed in that MZ twins,
in addition to sharing more genetic informa-
tion than DZ twins, are also more likely to be
treated more similarly than DZ twins. Studies
comparing the concordance rates in MZ twins
reared apart can avoid this problem, but it is
difficult to obtain such subjects. Christiansen
(1977) has noted that several of the earlier twin
studies had cases in which a set of monozygotic
twins were raised in separate environments;
these preliminary data suggest that studying MZ
twins reared apart may be an important behav-
ioral genetics tool to investigate the etiology of
criminal behavior. To our knowledge, only one
modern twin study has employed this type of
research design to test whether criminal behav-
ior may be genetically mediated.

Grove et al. (1990) investigated the con-
cordance of antisocial behavior among a
sample of 32 sets of monozygotic twins reared
apart (MZA) who were adopted by non- rela-
tives shortly after birth. Grove found substan-
tial overlap between the genetic influences for
both childhood conduct disorders (correla-
tion of 0.41) and adult antisocial behaviors
(correlation 0f 0.28). Although these findings
are based on a small number of subjects, the
Grove findings are congruent with the find-
ings from other twin studies and extend the
twin literature by evaluating MZ twins raised
in separate environments.

Adoption Studies

Adoption studies provide a natural experi-
ment to test the existence and strength of in-
herited predispositions. Adoptees are sepa-
rated at birth from their biological parents.
Thus, similarities between the adoptee and
biological parents can be regarded as esti-
mates of genetic influences, while similarities
between the adoptee and the adoptive par-
ents may be thought of as estimates of envi-
ronmental influences. Adoption studies have
been carried out in three different countries:
the United States, Sweden and Denmark.

Towa. The first adoption study to explore
the genetic transmission of criminal behav-
ior was carried out in Iowa by Crowe (1974).
The sample consisted of 52 adoptees (includ-
ing 27 males) born between 1925 and 1956
to a group of 41 incarcerated female offend-
ers. A group of control adoptees were matched
for age, sex, race and approximate age at the
time of adoption. Seven of the 52 adoptees
sustained a criminal conviction as an adult
whereas only one of the control adoptees had
a conviction. Since these adoptees were sepa-
rated from their incarcerated mothers at birth,
this tends to implicate a heritable component
to antisocial behavior. A separate series of
adoption studies carried out in Iowa by
Cadoret and colleagues have supported
Crowe’s original findings. These independent
replications lend support to the notion that
criminal behavior may have important ge-
netic influences.

Sweden. Bohman et al. (1978) examined
the criminality and alcoholism rates among
2324 Swedish adoptees and their biological
and adoptive parents, as determined by a
check with national criminal and alcohol reg-
istries. The authors noted that a biological
background positive for criminality contrib-
uted to an increased risk of criminality in the
adopted-away children.

Denmark. Mednick, Gabrielli, and
Hutchings (1984) carried out a study of the
genetic influence on criminal behavior using
an extensive data set consisting of 14,427
Danish adoptees (ranging in age from 29 to
52 years) and both sets of biological and adop-
tive parents. They found that adopted-away
sons had an elevated risk of having a court
conviction if their biological parent, rather
than their adoptive parent, had one or more
court convictions. If neither the biological nor
adoptive parents were convicted, 13.5 percent
of the sons were convicted. If the adoptive
parents were convicted and the biological par-
ents were not, this figure only increased to

14.7 percent. When examining sons whose
biological parents were convicted and adop-
tive parents remained law-abiding, however,
20 percent of the adoptees had one or more
criminal convictions. Moreover, as the num-
ber of biological parental convictions in-
creased, the rate of adoptees with court con-
victions increased.

The finding that recidivism may be a ge-
netically transmitted trait led us to investigate
whether genetics play a role in persistent
forms of criminal offending. Based on age of
onset and duration of offending, Moffitt
(1993) suggests the existence of two qualita-
tively different types of offenders; (1) indi-
viduals whose criminality is confined to ado-
lescence, or adolescent-limited offenders, and
(2)individuals whose criminality occurs dur-
ing the adolescent period and extends into
adulthood, or life-course persistent offend-
ers. Genetic factors may play some role in
explaining differences between the two
groups. Moffitt suggests that life-course per-
sistent antisocial behavior may have an un-
derlying biological basis, whereas adolescent-
limited antisocial behavior may be better ex-
plained by situational environmental factors.
We tested this theory within the context of
an adoption design. The results suggest that
the biological parents with a criminal convic-
tion were more likely to have an adopted-
away son who evidenced life-course persis-
tent offending than adolescent- limited of-
fending (Tehrani and Mednick, in prepara-
tion). These data support the contention that
genetics may play a role in persistent forms
of offending.

These data, obtained from three different
countries and in different laboratories, lend
support to the notion that criminal behavior
appears to have a strong genetic component.
But what about serious forms of criminal be-
havior, such as violent offending? Our re-
search group has investigated whether violent
offending may be heritable.

Is There a Genetic Liability
to Violence?

Twin and adoption studies have been em-
ployed to address this question, yielding
mixed results. Cloninger and Gottesman
(1987), for example, reanalyzed the twin data
collected by Christiansen (1977) and grouped
subjects as either violent offenders or prop-
erty offenders. Heritability for property of-
fenses was found to be 0.78 while heritability
for violent offenses was .50. Although the ge-
netic effect for property offenses was greater
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than for violent offenses, the data suggest that
violent offenses may also have a heritable
underlying component. Two independent
adoption studies, however, have failed to pro-
vide support for the hypothesis that violence
is a heritable trait (Bohman et al., 1982;
Mednick et al., 1984). The largest adoption
study to date was carried out in Denmark by
our research group (n=14,427). As stated ear-
lier, Mednick, Gabrielli and Hutchings (1984)
reported a significant relationship between
the number of criminal convictions in the
biological parent and the number of convic-
tions in the adoptees. Subsequent statistical
analyses revealed that this relationship held
significantly for property offenses, but not
significantly for violent offenses.

A study in Oregon provided an important
clue that mental illness, particularly severe
mental illness, may be genetically related to
violence. In a classic study, Heston (1966)
followed up a sample of 47 offspring born
to schizophrenic mothers and compared
them to a group of matched controls. These
offspring were separated from their moth-
ers shortly after birth and placed in foster
care or orphanages. Heston was primarily
interested in determining if adopted-away
offspring of schizophrenic mothers were at
increased risk of becoming schizophrenic
themselves. The findings supported the
original hypothesis, as 5 of the 47 offspring
became schizophrenic. An interesting find-
ing is that an even greater number of the
adopted-away offspring of schizophrenic
biological mothers actually had been incar-
cerated for violent offenses. Eleven (23.4
percent) of the adoptees had been incarcer-
ated for violent offenses. Since these off-
spring were not raised by their schizophrenic
mothers, this suggested the possibility that
at least certain forms of mental illness and
criminal violence may share a common ge-
netic basis.

With the Heston study in mind, Moffit
(1987) investigated the role of parental men-
tal illness in the emergence of violent offend-
ing among the Danish adopted-away sons.
When only the criminal behavior of the bio-
logical parents is considered, she found no
increase in violent offending in the adoptees.
A significant increase in the rate of violent
offending is noted only among offspring
whose biological parents were severely crimi-
nal (typically the biological father) and had
been hospitalized one or more times for a
psychiatric condition (typically the biologi-
cal mother).

These findings suggest that a biological
background positive for mental disorders may
be associated with an increased risk of vio-
lent offending in the children. Other disor-
ders in the biological parents may also in-
crease the risk of violent offending in the
adopted-away offspring. One such disorder
which may elevate the risk of violent offend-
ing in children is the presence of alcoholism
in the biological parents.

The Genetic Link Between
Violence and Alcoholism

Recent molecular genetics studies report that
a gene related to the serotonin system may be
associated with increased risk for the co-oc-
currence of violence and alcoholism. These
efforts have been fueled by the robust find-
ing that alcoholism and violence, in humans
and non-human primates, may be related to
serotonergic dysregulation (Virkkunen etal.,
1989; Higley et al., 1992). In a reanalysis of
data from the Swedish Adoption Study, Carey
(1993) noted that paternal violence is linked
to alcoholism in adopted away males. We are
currently investigating the possible genetic
link between violence and alcoholism
(Tehrani and Mednick, in preparation).
Within the context of the Danish Adoption
Cohort, we found that alcoholic biological
parents were twice as likely to have a violent
adopted-away son than non-alcoholic par-
ents. In contrast, the risk for property offenses
in adopted-away sons of biological parents
with alcohol problems was not significantly
elevated. The significant genetic effect was
specific to violent offenders.

Moreover, violent offending (but not prop-
erty offending) among the biological parents
was related to severe alcohol-related problems
in the adopted-away males. These findings
from our adoption cohort are in agreement
with data from the Swedish adoption study,
and support the overall interpretations from
recent molecular genetic studies.

Conclusions

Genetic factors represent one source of influ-
ence on criminal behavior. Until recently,
their role had been ignored or discounted.
The data that are emerging from research labs
around the world indicate that excluding ge-
netic factors from consideration may limit
opportunities to advance the understanding
of why some individuals become criminal.
Apart from satisfying our scientific curiosity,
this type of genetic research could potentially
contribute to prevention efforts. Investiga-

tions into the etiological correlates of crimi-
nal behavior may lead to promising new di-
rections for treatment and intervention.
These etiological factors, either social or ge-
netic, may help to identify individuals who
are at elevated risk of certain negative out-
comes. If, for example, we identify individu-
als who are at increased genetic risk for crimi-
nal offending, environmental buffers such as
educational programs may be implemented
to help reduce the risk that this genetic pre-
disposition will be expressed. Put another
way, the genetic vulnerability may be coun-
terbalanced by positive environmental con-
ditions. Two adoption studies have already
noted this. For example, in the Danish and
Swedish adoption studies, adopted-away chil-
dren of criminal biological parents who were
raised in higher socioeconomic adoptive
homes evidenced a significantly reduced rate
of criminal convictions, as compared to
adoptees raised in low or middle class adop-
tive homes. Such an observation suggests that
crime prevention efforts may be most effec-
tive when all risk factors, social and genetic,
are evaluated.
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Training Juvenile Probation O
National Trends and Patterns

BY THE EARLY 1990s, the juvenile
justice system was facing yet another crisis in
its 100 years of existence—juvenile violent
crime rates had increased. From the late 1980s
through the mid 1990s, juvenile arrests for
violent crime as well as weapons and drug vio-
lations experienced large increases (Snyder
and Sickmund, 1999). Primarily because of
the concern with the violent crime rate in-
creases, the juvenile justice system responded
with a plethera of reforms designed to exact
harsher punishment (Torbet et al., 1996).
Despite the resurgence of the get tough move-
ment with juvenile offenders, juvenile proba-
tion remained and still remains the most
widely used option in the juvenile justice sys-
tem (Snyder and Sickmund, 1999). However,
recent research suggests that the caseload that
juvenile probation officers supervise may be
changing.

According to Torbet (1996, p. 4), juvenile
“probation is the ‘catch basin’ of the juvenile
justice system and is being confronted with
increasing and ... more dangerous caseloads.”
Between 1987 and 1996, the number of juve-
niles being placed on probation by the juve-
nile courts increased 58 percent (Snyder and
Sickmund, 1999). In 1985, 15 percent of the
juveniles adjudicated delinquent and placed
on probation committed a crime against a
person. By 1994 that percentage had climbed
to 22 percent (Sickmund, 1997). In 1996 the
percentage dropped only one percent to 21
percent (Snyder and Sickmund, 1999).

The challenges that juvenile probation of-
ficers face today are becoming increasingly
difficult. According to Torbet (1996, p. 4) “the
mission of probation will need to evolve even

Frances P. Reddington, Ph.D., Central Missouri State University
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further to respond to not only the juvenile
offenders but also to the community.” These
concerns raise the research question: Are we
preparing our juvenile probation officers to
face the challenges of their current caseloads
and the challenges that the communities have
issued to juvenile justice personnel? Is the
training that juvenile probation officers re-
ceive effective and efficient given the chal-
lenges of the job? One way to answer this
question is to determine nationwide trends
and patterns in juvenile probation officer
training. To date there has been little to no
information collected about current juvenile
probation officer training practices. There-
fore, that is the focus of this research.

Methodology

In the fall of 1999, a telephone survey was
conducted of all 50 states and the District of
Columbia to gather information regarding
training requirements for juvenile probation
officers. In each state, a training contact per-
son was identified. Each state received a sur-
vey, either by fax or mail, requesting follow-
up information. States were surveyed regard-
ing: what juvenile probation officers are called
in that state; if that position is certified by the
state; if there is mandatory training for that
position, and if so, who mandates and who
monitors the training process; what manda-
tory training consists of with regards to pre-
service, basic fundamental and ongoing train-
ing; and what recommended training consists
of with regards to pre-service, basic funda-
mental, and ongoing training.

For purposes of this research, pre-service
training was defined as training offered or

required after hiring, but before job duties
could be assumed. Basic fundamental job re-
quirements were defined as training offered
or required within a certain period of time
once job duties were assumed, and continu-
ing ongoing training was defined as training
offered or required on a continuing interval.
The distinction between “mandated” and
“recommended” training was reflected in the
survey instrument.

There were follow-up mailings, phone
calls, and faxes in an attempt to gather infor-
mation from as many states as possible. In-
formation was received from 43 states and the
District of Columbia for a return rate of 86
percent.

Literature Review

Despite the changing juvenile probation
caseloads and challenges, training of juvenile
probation officers is not a new topic. Profes-
sionalism in the juvenile justice field has been
an ongoing issue for some time. With regards
to juvenile probation officers, several recog-
nized correctional agencies and national in-
stitutions have made recommendations con-
cerning ideal training standards. Discussed
below will be standards recommended by the
American Corrections Association, the
American Bar Association, and those recom-
mended in the Desktop Guide to Good Juve-
nile Probation Practice.

The American Corrections Association
recommends 40 hours of general orientation
before juvenile probation officers are given
their job assignments. This training should
consist of policy and procedure, organiza-
tional structure, the agency’s rules and regu-
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lations, and where relevant, those of the su-
pervising agency as well. Moreover, the ACA
recommends that every full-time professional
juvenile probation officer be given 40 hours
of training annually. The ongoing training
should be designed to keep employees famil-
iar with the changing juvenile justice field and
to deepen their knowledge of the fundamen-
tal skills required to do their job successfully.
This “retraining provides employees an op-
portunity to exchange experiences, define
problems from their perspective, and com-
municate to the administration issues of spe-
cial concern” (American Corrections Associa-
tion, 1983, p. 13).

The American Bar Association recom-
mends that “all personnel with direct super-
visory responsibility for juveniles” have 80
hours of pre-service training with an addi-
tional 48 hours within the first six months of
employment. The pre-service training should
be designed to comprehensively provide an
orientation to the job requirements. Included
should be training in departmental policy,
including the code of conduct, cultural diver-
sity, special needs, constitutional rights, com-
munity services for juvenile offenders, super-
vising offenders including security problems,
and other problems that juvenile probation
department personnel encounter. Besides the
initial training, the ABA recommends 80
hours of ongoing annual training. The areas
of concentration should include updating
departmental policies, job challenges, and
updating tasks and programs (Shepherd,
1996, p. 33-35).

The National Center for Juvenile Justice
in the Desktop Guide to Good Juvenile Proba-
tion Practice cited the National Advisory
Commission Standards for training, which
recommends “40 hours of initial training and
80 hours of ongoing training annually.” The
training should be in the areas that impact
the juvenile probation officer’s ability to pro-
vide services (Torbet, 1993, p. 120).

Perusal of these different standards reveals
that juvenile probation officer training stan-
dards remains an area where there is little
agreement regarding recommended hours,
levels, and types of training. Our research will
disclose the national trends and patterns of
juvenile probation officer training.

Major Research Findings
Job Title

Responding to the question of what title was
given those supervising juvenile offenders in

the community, 68 percent of the respondents
(30 states) stated they use the title probation
officer or juvenile probation officer. Other
states used titles such as juvenile justice spe-
cialists, juvenile community corrections of-
ficers, juvenile or youth service counselors,
corrections agents, juvenile service officers, or
juvenile justice case managers.

Certified Position

When asked if the position was state certified,
45 percent of the respondents (20 states)
stated that their states certify the juvenile pro-
bation officer position. Forty-eight percent of
the respondents (21 states) do not certify (Re-
fer to Table 1). Three states responded that
certification procedures were under develop-
ment. When asked to identify the certifying
agency, the respondents’ answers ranged from
the Department of Probation and Parole to
individual circuits/counties.

Mandated Training

Eighty-two percent of the responding states
(36 states) mandate juvenile probation officer
training (See Table 2). Seven states do not
mandate training. All the states that certify
the position require some form of training.
We next compared training hours of those
states that certify against those states that do
not. Those that certify require an average of
approximately 101 hours of training com-
pared to the average of 97 training hours for
the states that do not certify.

Mandating Agency

Responses varied greatly as to who mandates
training. The most common response, given by
nine states, was the Department of Corrections
(either adult or juvenile). Other responses in-
cluded administrative order, statute, court man-
date, and agency policy. Five states answered that
no agency mandates the training.

Training Monitor

Thirty-one of the 36 states (86 percent) moni-
tor mandated training. Agencies that moni-
tor the training include the Department of
Youth Services or Juvenile Justice Department
(8 states), Administrative Office of the Courts
(8 states), Department of Corrections (4
states), State Probation Services (4 states),
Professional Development Bureau (4 states),
Juvenile Court Judges Commission (1 state),
State Supreme Court (1 state), POST Coun-
cil (1 state), and individual circuits/counties
(2 states). Three replying states did not know

TABLE 1

States’ Position on Certifying
Juvenile Probation Officers

State No State

Certifies Certification
Alabama J
Alaska o
Arizona °
Arkansas o
California °
Colorado o
Connecticut* °
District of Columbia e
Florida o
Georgia o
Idaho* °
Illinois o
lowa °
Kansas °
Louisiana i
Maine °
Maryland °
Massachusetts o
Michigan ]
Minnesota
Mississippi
Missouri °
Montana e
Nebraska .
Nevada o
New Hampshire .
New Jersey °
New Mexico °
New York
North Carolina*
North Dakota o
Pennsylvania o
Rhode Island o
South Carolina °
South Dakota o
Tennessee o
Texas °
Utah °
Vermont °
Virginia o
Washington ]
West Virginia o
Wisconsin °
Wyoming o

*Under reorganization with possible certification
being reviewed

**States not listed did not respond to question-
naire
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TABLE 2

Responding States that Mandate
Juvenile Probation Officer Training

Alabama
Alaska
Arizona
Arkansas
California
Colorado
District of Columbia
Florida
Georgia
Illinois

lowa
Louisiana
Maryland
Massachusetts
Michigan
Minnesota
Mississippi
Montana
Nebraska
Nevada

New Hampshire
New Jersey
New Mexico
New York
North Carolina
North Dakota
Pennsylvania
Rhode Island
South Carolina
Tennessee
Texas

Utah

Vermont
Virginia
Washington
Wisconsin

who monitors the training or did not have a
training monitor.

Mandatory Pre-service (Training
Prior to Assumption of Duties)

Fourteen states require pre-service mandatory
training of their juvenile probation officers.
The required hours for the training range
from 16 to 120. The median training hours
for pre-service mandatory training is 40
hours. This indicates that one-half of the
states require 40 hours or more of manda-
tory pre-service training while the other half
have 40 hours or less of mandatory pre-ser-
vice training. The mode score for mandatory

pre-service training is also 40 hours. This in-
dicates that 40 hours is the most common
number of training hours for mandatory pre-
service training (Refer to Table 3).

Mandatory Fundamental
Orientation Training

Twenty-six states responded that they have
mandatory fundamental orientation training
(Refer to Table 3). The required hours for the
training range from eight to 195. Generally
most states require this training within the
first year of employment.

Mandatory Continuing
In-service Training

Thirty of the states require mandatory con-
tinuing training. The range of required train-
ing hours is from eight to 40 hours (Refer to
Table 3). The median number of continuing
in-service training hours is 30, which shows
that half of the states fall on either side of the
30 hour range. The mode continuing in-ser-
vice training hours is 40, indicating that 40
hours is the most common number of train-
ing hours among the states. Almost half of
the respondents (50%) who mandate con-
tinuing training require 40 hours of continu-
ing training every year.

Conclusions

According to Patricia Torbet (1996), there are
approximately 18,000 juvenile probation of-
ficers in the United States. Most earn between
$20,000 and $39,000 per year and receive ba-
sic benefits packages. Most have five to ten
years of experience. Most chose the job “to
help kids,” and most cite their major job frus-
trations as dealing with the attitudes of the
clients and their families, not being able to
really impact the lives of the youth they su-
pervise, and not being able to define and mea-
sure success (Torbet, 1996, p. 1). Further-
more, juvenile probation officers are facing
increasing caseload sizes, changing types of
offenders on their caseloads, public concern
about the success of their jobs, and legislative
reaction to that public concern.

Authors such as Ronald Corbett (1999)
suggest that juvenile probation reform itself
by following five specific steps: “let research
drive policy, emphasize early intervention,
emphasize the paying of just debts, make pro-
bation character building, and prioritize vio-
lence prevention” (p. 83-85). These reform
steps would create a “doable agenda, not one
that would likely entail additional large ex-

penditures but would rely on reallocating ex-
isting resources and redeploying current staff”
(p- 85). It seems that there are lots of concerns
and opinions voiced and research being con-
ducted on the “oldest and most widely used
vehicle through which a range of court-ordered
services is rendered” (Torbet, 1996, p.1).

This research was designed to examine the
training requirements and recommendations
that exist for juvenile probation officers
throughout the United States. How are we train-
ing juvenile probation officers for the challeng-
ing and changing jobs that they are facing?

The research yielded the major finding that
nearly one-half (45%) of the responding states
certify juvenile probation officers, as most of
these professionals are called. Two additional
states are contemplating state certification.
Certification indicates a move toward a pro-
fessionally credited position with job-specific
training. This suggests that the juvenile pro-
bation officer position is one that is gaining
considerable recognition as a very influential
position in the criminal justice system. Just
as police officers must be certified to perform
their duties, so the trend is growing for certi-
fied juvenile probation officers.

Eighty-four percent of the respondents
mandate training for their juvenile proba-
tion officers. Who mandates and oversees
the training varies greatly by state. States are
more likely to have fundamental orientation
training as opposed to pre-service training,
and more still require continuing in-service
training which is most commonly 40 hours
per year.

The research raised additional questions
for research we are now engaging on. What
topics are in the curriculums being used in
juvenile probation officer training? Are there
similarities, or perhaps more important, vast
differences? Who funds the training program
in each state? How often is training offered?
Are there criteria for judging its effectiveness?
In other words, does current training provide
or enhance the tools that juvenile probation
officers need to do the demanding jobs that
they have chosen? Defining successful train-
ing for juvenile probation officers may be
fraught with difficulty, but according to those
who supervise juveniles, successful training
should include acquiring better tools to “help
kids” (Torbet, 1996, p. 1).
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TABLE 3
Training Hours for Responding States
Mandatory
Mandatory Fundamental Mandatory
State Pre-Service Orientation Continuing
Alabama Applicants without experience 80 hrs classroom within 6 months 40 hrs /yr
40 hrs supervised in-service of hiring
Alaska 40 hrs orientation workbook ~ No 40hrs / yr
Arizona No 70 hrs of academy within first yr 16 hrs / yr
Arkansas No Week long course within 1st yr of employment (Approx. 40 hrs) 12 hrs /yr
California No 134 hrs within 1st yr of employment 24 hrs [ yr
Colorado No 84 hrs within 6 months. Additional 16 hrs within 2 yrs 40 hrs / yr
Connecticut No No No
District of Columbia 40 hrs 2 weeks direct supervision on Job Training (Approx. 80 hrs) 40 hrs /yr
Florida No 120 total hrs within 1st yr of employment (Orientation withinTst 40 hrs / yr
14 days, Core/basic training and Intervention services training
within 1st 6 months)
Georgia 40 hrs 120 hrs within 1st yr 24 hrs [ yr
Idaho No No No
Illinois No 40 hr basic within 1 yr 20 hrs /yr
lowa No 4 weeks (approx. 100 hrs) training program within 1st yr 15 hrs /yr
Kansas No No No
Louisiana 40 hrs 40 hrs of POST* within 1st yr 40 hrs /yr
Maine No No No
Maryland 80 hrs No 40 hrs /yr
Massachusetts 10 days of probation orientation No No
& 5 days of management training
(approx. 120 hrs)
Michigan No Approx. 83 hrs within 2 yrs No
Minnesota 40 hrs preservice academy No 40 hrs /yr
training and 40 hrs orientation
Mississippi No 8 hrs No
Missouri No No No
Montana 40 POST* No No
Nebraska No 120 hrs within 6 to 12 months 24 hrs /yr
Nevada 7 week POST* No 40 hrs / yr
New Hampshire 78 hrs preservice and shadowing 144 training core to be completed within 30 hrs/yr
1st yr of employment
New Jersey No Approx. 84 hrs within 1st two months 12 hrs /yr
New Mexico No 80 hrs 40 hrs /yr
New York No 70 hrs of fundamentals of probation practice within first 6 mo./ 21 hrs/yr
17 hrs of basic peace officer training within first 12 mo. and
47 hrs of firearms training within first 6 mo. (134 total training hrs)
North Carolina No 40 hrs orientation within first 4 months 8 hrs/yr
North Dakota No Basic 4 yr curriculum No
Pennsylvania No No 40 hrs /yr
Rhode Island 2 weeks (Approx. 80 hrs) No 20 hrs / yr
South Carolina 16 hrs orientation 62 hrs within first 3 months additional 56 hrs within 1st yr 40 hrs / yr
South Dakota No No 16-20 hrs / yr
Tennessee 120 hrs No 40 hrs / yr
Texas No Reply 40 hrs within Tst yr 80 hrs within 2 yrs
Utah No 40 hrs 20 hrs / yr
Vermont No 55 hrs within first 6 months, 75 additional hrs within 2 yrs 30 hrs / yr
Virginia No 40 hrs within 60 days 40 hrs /yr
Washington No 80 hrs within 1st 6 months No
West Virginia No No No
Wisconsin No 195 hrs within first 18 months of employment No
Wyoming No No No

*POST - Peace Officers Standard Training **States not listed did not reply
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Who Lives in Super-Maximum
Custody? A Washington State Study

THE GROWTH OF super-maximum
facilities in the United States can be traced to
the experience of the Marion Federal Peni-
tentiary in the early 1980s, when a series of
assaults and murders led authorities to insti-
tute a “lockdown” regime characterized by
single-cell housing, an absence of congregate
activity, confinement for 23 hours per day,
restrictions on commissary and other ameni-
ties, and the use of handcuffs and leg restraints
when inmates are escorted to enclosed exer-
cise areas, showers, or no-contact visits. These
restrictions dramatically reduced the inci-
dence of violence at Marion. With some lo-
cal variations, they have been replicated in the
new or retrofitted units that, as of 1995, had
been established in 36 states. The pervasive-
ness of control in such units is established not
only by security protocols, which are designed
to minimize opportunities for assault, but by
architectural and surveillance technologies
that permit constant monitoring of what in-
mates are doing in their cells.

It is perhaps no coincidence that the rapid
growth in prison populations since the 1980s
has been accompanied by proliferating super-
maximum facilities within prison systems, for
both trends express the logic of incapacita-
tion: To make the community safer, we lock
away the dangerous and predatory in a place
where they cannot harm us. Ward and
Carlson describe the corresponding policy in
prison management as “consolidation—the
intentional concentration of the most aggres-
sive, escape-prone, and disruptive prisoners

David Lovell, University of Washington

Kristin Cloyes, University of Washington

David Allen, University of Washington

Lorna Rhodes, University of Washington

in a single facility where the level of security
and the overall regime is specifically designed
to accommodate them.” The authors go on
to comment that “the consolidation strategy
can positively impact the quality and life of
other prisons in the system.”!

Though the logic of incapacitation is intu-
itively appealing, the policy raises troubling
issues. Perhaps the most salient problem from
a prison management perspective is the
difficulty of releasing an inmate who has been
deemed dangerous back into a general popu-
lation setting. If risks are avoided by transfer-
ring an inmate to an IMU, they are incurred
anew when he is returned: the restrictions that
prevent him from harming others while in soli-
tary confinement also prevent his keepers from
assessing confidently what he would do when
restrictions are lifted. This concern is exacer-
bated by the possibility that the subject will
have been embittered or debilitated by the ex-
perience, and more prone to lash out once re-
leased. Thus, recidivism by those returned to
general population or the community, and fear
of releasing others, may create rising demand
for super-maximum capacity.

Not all super-maximum residents may raise
the “tiger-by-the-tail” problem, but then ques-
tions arise about whether all inmates in them are
there for good reason, and truly merit the degree
of restriction these facilities impose. Such con-
cerns are heightened by evidence that a dispro-
portionate number of super-maximum custody
prisoners have problems coping with prison due
to mental illness, brain damage, or other factors;

that needed treatment is not provided in such
settings; and that vulnerable inmates are further
damaged by sensory deprivation and other dis-
orienting features of the environment. Finally,
some studies of inmates in isolation indicate that
even those who start out healthy can become
withdrawn, incapable of initiating or governing
behavior, suicidal, or paranoid.? Because of these
concerns, the use of super-maximum
confinement has given rise to litigation and has
attracted a determined group of critics.?

Because these issues hinge on differing
views of the purposes of corrections and the
rights of inmates, there will remain issues of
interpretation and grounds for disagreement
that cannot be resolved by purely empirical
methods. Defenders and critics of super-
maximum facilities may agree, however, that
it is important to devise methods of working
inmates out of isolation, reducing repeated
super-maximum placements, and preventing
long-term solitary confinement of those
whose ability to manage themselves is limited
by mental illness or brain damage. To that
end, systematic studies are needed of who lives
in super-maximum custody, how they got
there, and what effects it has on them.

To address the first of these questions—
who lives in super-maximum custody—we
conducted a study of all residents of Inten-
sive Management Units (IMUs) in Washing-
ton state prisons. We used the Department
of Corrections Offender-Based Tracking Sys-
tem (OBTS), the Department’s electronic da-
tabase for managing the classification and

This work is sponsored by the University of Washington-Department of Corrections Mental Health collaboration and is supported by contract with
the Department of Corrections. The authors wish to thank officials and staff at our study sites for their cooperation with this research, and to
acknowledge the helpful comments of Hans Toch on earlier versions of this paper.
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movement of inmates. From this database, we
were also able to develop a typology of the
patterns that led to inmates’ placement in
IMUs. A more extensive study including staff
and inmate interviews and medical record
reviews is underway.

The Washington State Study

In Washington, facilities elsewhere described
as “super-maximum” are officially classified
as maximum security, with a corresponding
inmate classification of maximum custody. As
of November, 1999, the four maximum-se-
curity IMUs in Washington held 222 inmates;
an additional 10 inmates on maximum cus-
tody status were assigned to a high-security
residential treatment program for mentally ill
prisoners. These 232 male inmates were the
subjects of our study. There were 171 (74%)
with intensive management status: an admin-
istrative classification that assigns inmates to
maximum-security settings for renewable 6-
month periods, with the possibility of earlier
release through informal interim reviews. The
remainder were inmates assigned to IMUs for
shorter-term disciplinary or administrative
segregation or whose cases (and classification)
were pending investigation.

It is important to bear in mind that inten-
sive management status is an extended form
of administrative segregation, which is
justified on preventive grounds: concerns
about escape risks, prison rackets, what the
inmate will do to others, or what others will
do to him in a general population setting.
Disciplinary segregation, in contrast, is a time-
limited sanction for a specific infraction. Not
surprisingly, subjects with intensive manage-
ment status were distinguished from the oth-
ers by more violent crimes, longer prison sen-
tences, higher infraction rates, and more vio-
lent infractions.

Case-by-case reviews of the Department’s
OBTS files were conducted to retrieve the fol-
lowing kinds of data:

+  Demographics: age, ethnicity, offense,
sentence;

+ Disciplinary: major infractions, good
time loss (the Department distinguishes
between minor infractions, which are
dealt with on living units, and major
infractions, which require formal
hearings and are recorded in OBTS);

+ Housing: time spent in IMUs, segrega-
tion, various residential mental health
units;

+  Mental health status: indicators of
serious mental illness, including diagno-
sis, where available, and narrative
information in case management
records.

OBTS also records narrative notes by De-
partmental case managers and others who su-
pervise inmates, and some of the major infrac-
tion reports are accompanied by brief descrip-
tions of the behavior that incurred the infrac-
tion. These notes suggest the issues that sub-
jects posed and the basis for decisions about
them. From these sources, we identified a small
set of prison adjustment patterns among IMU
inmates, which shed some light on the high
variability we found among subjects.

Data were collected only for the current
incarceration. In addition to distinguishing
intensive management status inmates from
other IMU residents, we defined a group of
77 chronic IMU inmates (33%) who had
spent more than half of their current prison
terms in IMUs. Some comparisons to the en-
tire population of Washington inmates were
based on data regularly collected and pub-
lished by the Department’s Office of Planning
and Research.

IMU Residents vs. Other
Prisoners

Compared to all Washington prisoners, IMU
residents were younger, had been convicted
of more violent offenses, had much longer
prison sentences, and had much higher rates
of major infractions.

+ The average age of IMU residents was
30.5, vs. 34.5 for all Washington prison-
ers. There were 32 percent under 25,
compared to 21 percent of all Washing-
ton prisoners.

+ There were 33 percent of IMU residents
convicted of homicide, vs. 13 percent for
all Washington prisoners; an additional
38 percent had been convicted of other
violent offenses, vs. 27 percent for all
Washington prisoners (sex offenses were
classified separately). Thus, the rate of
violent convictions was 30 percent
higher for IMU residents than for all
prisoners.

+ The median sentence of IMU residents
was 156 months, the average sentence
224 months. The average sentence of all
Washington felony offenders sentenced
to prison in fiscal year 1996 was 47
months.! There were 27 IMU residents

(12%) sentenced to Life Without Parole
(23 cases) or Death (4 cases).

+ IMU residents had committed an
average of 7.7 major infractions per year,
vs. 0.9 per year in a study of general
population inmates.’

IMU residents were similar to all Wash-
ington prisoners in the proportion who were
white (71%), but had a lower proportion of
African Americans (18% vs. 23%) and a
higher proportion of Native Americans (7%
vs. 3%).

Correctional Profile
of IMU Residents

Table 1 presents summary data on current
IMU residents. Their youth, long sentences, and
high infraction rates were noted earlier. Look-
ing at the average and median values, there is
little that is surprising about Table 1: Since they
are young inmates with long sentences, many
IMU residents have lengthy periods left to serve;
since they are in IMUs because of concerns
about their behavior, we may expect to find high
infraction rates and considerable good time
credit loss due to misbehavior.

What Table 1 also shows, however, is that
there is no typical IMU resident. There was
wide variety among subjects: many with short
sentences, and others with very long ones;
many with few infractions, and some with
hundreds. For these reasons, Table 1 displays
median (midpoint) values as well as means
(averages). The means are higher than the
medians because of a small number of in-
mates (not the same for each item) with
counts or rates at the extreme high end on
these variables. The standard deviations
reflect the extent to which values were dis-
persed across the range for each item.

Based on these data and other studies of
the disciplinary patterns of prison inmates,
we might expect to find a considerable vari-
ety of issues raised by IMU inmates, particu-
larly with respect to factors such as age and
length of previous prison experience. Al-
though the vast majority (146, 63%) are serv-
ing their first Washington prison terms, some
have previously been incarcerated as often as
11 times and others for as long as 20 years.

An earlier phase of this project was con-
cerned to study and develop interventions for
a specific sub-population of frequent IMU
residents who may be described as “behav-
iorally disturbed”: inmates whose behavior,
while not a clear expression of classic mental
illness, has extreme and irrational aspects that



December 2000

SUPER-MAXIMUM CUSTODY 35

TABLE 1

Summary Profile of IMU Residents
N =232

Item Mean Median Minimum Maximum S.D.
Age 30.5 29 17 66 9.3
Sentence (Months) 224 156 12 1,020 189
Months Served to Date 58 42 2 305 54
Months Left to Serve* 160 79 1 892 184
Months in IMUs 21 12 0 129 24
Good Time Lost (mos.) 14 10 0 97 16

Percent of time in IMU 40% 32% 0% 100% 28%
Major Infractions 34 20 0 258 43
Annual Major Infractions Rate 7.7 5.6 0 66 7.7

*To calculate months left to serve, terms of life without parole were assumed to end at age 75.

appear to reflect psychological disturbance.
These inmates are of particular interest be-
cause their behavior may resist both the men-
tal health and the disciplinary interventions
normally applied in prisons. We reviewed the
OBTS files of 40 inmates who had been
identified by prison staff as fitting this profile,
and developed a list of index infractions com-
monly found in this group: attempting or
committing homicide, staff assault, inmate
assault, fighting, throwing objects (generally
urine or feces), threatening, destroying prop-
erty, and self-mutilation.

In the current study, the prevalence of in-
dex infractions ranged from 10 (4%) who had
committed or attempted homicide to 60%
with infractions for fighting and 60% for
threatening. Some IMU residents had many
instances of particular infractions: e.g., aggra-
vated inmate assault, 20 counts; threatening,
94 counts; throwing, 99 counts. (Aggravated
assaults are those in which the victim was
hospitalized.) There were none with multiple
prison homicides or attempted homicides,
and four who had committed two or three
aggravated staff assaults.

Chronic IMU inmates (with more than half
their prison terms in IMUs) were similar to
other IMU residents in age, offense, and sen-
tence length. There were particular index in-
fractions, however, that were more prevalent
among chronic IMU inmates: staff assaults
(48% vs. 29%), throwing (53% vs. 33%), and
destroying property (56% vs. 36%).

We also compared chronic IMU inmates
with other (non-chronic) residents with re-
spect to the numbers of infractions they
tended to commit. Their infraction rates were
not significantly different. To strengthen the
power of the analysis, infractions were divided
into two groups: those that indicate a dispo-
sition to violence (homicide or attempt, other
assaults) and those that indicate that the in-
mate is disturbed though not necessarily as-
saultive: threatening, throwing, destroying
property, self-mutilation. (Fighting was left
out of the analysis because both its prevalence
and the average number of instances were iden-
tical across groups of IMU residents; also, it does
not necessarily reflect a proclivity for initiating
violence). Chronic IMU inmates committed
“violent” infractions at no greater rates than
non-chronic inmates, but did tend to commit
more “disturbed” infractions (Mann-Whitney,
p=.012). These data support the contention that
some chronic IMU placements reflect a sub-
population of behaviorally disturbed inmates.

Mental Illness Among
IMU Residents

The criteria for mental illness are controver-
sial in assessing a group of inmates whose con-
duct has resulted in IMU placement. As men-
tioned earlier, the setting itself may induce psy-
chiatric symptoms. More generally, if we con-
ceptualize illness in terms of conditions that
hamper normal functioning, it may appear to
the outsider that only the mentally impaired

would put themselves into an environment as
extreme as the IMU, and that disgust would
prevent normal adults from handling and
throwing feces. The understanding of mental
illness employed here sidesteps rather than re-
solves these issues. Serious mental illness is
conceptually defined as a major thought dis-
order, mood disorder, or organic brain syn-
drome that fits a well-established DSM-1V cat-
egory, substantially impairs functioning, and
requires treatment. Having stipulated this
much, we still have the problem of recogniz-
ing mental illness in a population survey. This
task is especially complicated in prisons.

Although residential and outpatient men-
tal health facilities have been established for
some time, serious mental illness has been an
official component of Washington’s inmate
classification system for only three years. Nei-
ther administrative procedures for assess-
ment, nor electronic procedures for record-
ing inmates’ mental health status, have been
fully carried out. There is therefore no single
indicator in OBTS that can be relied upon to
identify inmates whose functioning is severely
impaired by mental disorder. Fuller assess-
ments will require interviews and review of
residents’ medical charts. In the meantime,
we have employed five proxy indicators, each
of which provides reasonably strong evidence
of serious mental disorder:

+ Confirmed SMI: the inmate has been
evaluated by a mental health profes-
sional and an assessment of serious
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mental illness has been recorded
electronically (SMI yes).

+  Multiple acute care admissions: three or
more admissions to an acute mental
health care facility at the state peniten-
tiary, to which disturbed IMU residents
may be transferred on a short-term basis
(Acute care user).

+ Case management notes: mention of
hallucinations, delusions, or prescription
of psychotropic medications in narrative
case management records (Case mgt
notes).

+  Mental health residency: 30 or more
days in one of the Department’s residen-
tial mental health units (MH residency).

+ Diagnosis: an electronically recorded
diagnosis of psychotic disorders, bipolar
disorder, major depression, dementia, or
borderline personality (Diagnosis).

Table 2 displays the occurrence of these in-
dicators among IMU residents. There are no
significant differences between all IMU resi-
dents and chronic IMU inmates in the fre-
quency of these indicators. From the limited
electronic evidence, it appears that approxi-
mately 30 percent of IMU residents show evi-
dence of serious mental illness. This is substan-
tially higher than the 10-15 percent estimates
of prevalence in total inmate populations.®

IMU residents whose OBTS files provided
evidence of serious mental illness resembled
other subjects in their crimes of conviction
and sentence lengths. Yet they had
significantly higher infraction rates (Mann-
Whitney, p=.002), more violent infractions
(p=.023), and more disturbed infractions
(p<.001). This pattern is consistent with other
findings that mentally ill inmates have greater
difficulty coping with prison settings.”

Patterns of IMU Careers

We have noted above that there is no typical
resident, and that our subjects show consid-
erable variation on all the characteristics we
have discussed. The following discussion of
major patterns among IMU residents is in-
tended to indicate reasons for the extreme
variability. These patterns have been induc-
tively derived from OBTS chart reviews—in-
cluding narrative descriptions of inmate be-
haviors by mental health staff, custodial
officers and case managers—in light of the
statistical data generated in this study. Our
approach to the behavior of IMU residents

allows that people may change over time, and
their actions cannot simply be explained by
enduring individual attributes. While people
are in prison their lives follow a trajectory that
reflects their changing dispositions, the way
they fit or fail to fit with their settings, and
the expectations others have of them. Follow-
ing Toch and Adams,® we mark this approach
by using the term “career,” and presume nei-
ther that patterns are deliberately chosen nor
that they are forced upon the individual.

As mentioned above, IMU residents are
generally younger than general population in-
mates. There were 25 (11%) under 20. Some
were juvenile offenders, tried and convicted as
adults, who have come to the IMU within one
month of entering prison. Two overlapping
patterns are typical of younger IMU residents:

* Protection Issues. Some younger inmates
are formally on protective custody or are
perceived by staff to be using IMU time
as an informal strategy to achieve
protective custody. That is, by commit-
ting a serious infraction within a short
time of incarceration, they are thought
to be avoiding a real or perceived
problematic placement in general
population. Once in IMU, they remain
relatively infraction-free.

«  Impulse Control Issues. There is also a
subset of younger inmates who are
described by staff as “explosive,” “
control,” incapable of maintaining

out of

attention, and unable or unwilling to
adhere to unit expectations. Mental
health and case management informa-
tion in these cases includes Axis I
diagnoses of post-traumatic stress
disorder and attention deficit-hyperac-
tivity disorder, and histories of alcohol
or drug addiction, special education,
learning disability, intermittent explo-
sive disorder, or psychiatric medication.
These inmates tend to commit infrac-
tions at much higher rates, especially for
fighting, throwing and threatening.

These patterns overlap because some
younger inmates fear that older, tougher in-
mates will victimize them, and are unskilled
at observing inmate and staff norms. In an
attempt to prove themselves manly, they may
escalate minor disagreements or perceived
provocations into fights and infractions. Staff
may also feel some of these young men are
safer in IMU settings because fellow inmates
find them so irritating.

TABLE 2

Indicators of Serious Mental
Disorder Among IMU Residents
(N=232)

Indicator Number  Percent
Acute care user 22 9%
SMI yes 34 15%
Case mgt notes 29 12%
MH residency 45 19%
Diagnosis 29 12%
Multiple Indicators 38 16%
Any Indicator 67 29%

Among older inmates, there appear to be
three very general IMU career patterns.

Paying the Price. Some IMU inmates are
experienced at doing time, are serving
long sentences, and have extensive
prison careers. Although they may have
multiple admissions into IMUs during
their current incarceration, they spend
the vast majority of their time in general
population. These inmates land in IMU
for serious infractions incurred as “the
cost of doing business” while living in
general population, serve their IMU time
with few or no infractions, and return to
population.

Progressively Poor Adjustment. Other
inmates spend less time in general
population, and a larger percentage of
their time in IMU. This seems to reflect
a general pattern of frequent but
relatively short IMU admissions which
become lengthier as the number of
admissions increases. These inmates are
often described by staff as socially inept,
and as having difficulties negotiating
their roles according to institutional and
cultural codes. There appears to be an
inverse relationship between the amount
of time they live in IMU and their ability
to maintain themselves in general
population.

+  Stalemate. Some inmates have become
stuck in IMU and serve more of their time
in IMU than in any other prison setting.
These inmates are described by prison staff
as being “at war with the system,” and this
is thought to explain their extremely
challenging and apparently self-defeating
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behaviors. The infractions that typify this
career pattern include “violent” ones such
as aggravated assault and destruction of
property, and “disturbed” ones such as
throwing and threatening. As these
behaviors are interpreted by staff in the
context of “war,” they are often described
as “strategic.”

Another set of issues is represented by in-
mates with serious mental health issues, as
demonstrated by the mental illness indicators
described above. As mentioned above, rates
of all types of infractions are higher for men-
tally ill inmates. Not surprisingly, IMU in-
mates who meet our mental illness criteria
account for almost all those with recorded
suicide attempts (5 of 6) or infractions for self-
mutilation (21 of 24). They tend to divide
their time between acute care housing, men-
tal health residential housing, and IMU.
Within this group we can distinguish two
chronological patterns.

*  Route to IMU. This pattern is character-
ized by movement between acute care
and mental health housing for a time
before being admitted to IMU, with
IMU admission becoming an increas-
ingly frequent event. In these cases,
inmates are described as escalating in
violence, unpredictability, or extremely
bizarre behavior, and as difficult to
manage in other prison settings. They
are often recognized as psychotic or
seriously mentally ill.

+  Route to Treatment. The second pattern
among IMU inmates with serious mental
health issues is movement from IMU to
acute care or mental health housing. Here
inmates may be characterized by staff as
decompensating, manipulative, or some
combination of both.

Reflections

The variability in the profile of IMU resi-
dents displayed in Table 1, and the distinc-
tive career patterns we have described, indi-
cate that not all IMU prisoners pose the same
management problem. Perhaps then not all
of them should be subject to the same solu-
tion. The resort to a single solution to di-
verse problems is by no means unique to
Washington. Its IMU population at the time
of study represented 1.6 percent of a prison
population exceeding 14,000, a rate below
the average for states that acknowledge su-
per-maximum facilities.” The progressive

character of Washington’s prison manage-
ment is illustrated by its willingness to sup-
port this research. Our concluding remarks
on the complexity of tailoring IMU re-
sponses to distinct problems raise policy is-
sues of general application.

First, we must qualify the judgment that
intensive management represents a one-size-
fits-all response. It is reassuring that not all
subjects were relegated to chronic IMU resi-
dency; the severity and persistence of assaults
and threats evidently play a role in adminis-
trative decisions about length of stay. Further-
more, Washington’s facilities have a level sys-
tem by which inmates can earn greater degrees
of privilege (e.g., in-cell televisions) through
compliant behavior. Thus, there is already
some variety in outcomes and conditions.

The architecture and procedures that
define intensive management, however, were
designed with one kind of case in mind. It is
exemplified by a man whose record substan-
tiated the comments he made to one of us:

Personally, I'm beyond rehabilitation: I
mean, 'm gonna do what I want to do
when I want to do it, and anybody who
gets in my way or says differently is gonna
be dead. 'm spending the rest of my life
in prison, I really have nothing to lose...

Itis worth questioning whether restrictions
that appear to respond to this sort of case are
needed for inmates who mainly pose protec-
tion issues, or for those temporarily paying the
price for misconduct in general population. It
is further worth questioning whether standard
expectations for compliant conduct, and for
improving one’s chances of leaving IMU, are
realistic with inmates suffering from organic
defects or mental illness. We may also be con-
cerned about the extent to which the IMU re-
gime itself contributes to the pattern of pro-
gressively poor adjustment.

To cope with the diversity of issues pre-
sented by IMU inmates, a reasonable first step
would be to institute systematic intake assess-
ments. The purpose of such assessments
would be twofold: first, to evaluate how se-
verely restricted the inmate needs to be, e.g.,
whether he poses a security risk that warrants
suspension of routine medical or dental vis-
its; second, to begin developing a plan for re-
lease from IMU that would include behav-
ioral contracts, programming, and planning
his next placement with expectations for con-
duct or treatment there. The additional ef-
fort required for individual assessment and
planning may pay off in terms of shortened

stays and reduced levels of tensions in IMUs,
as more inmates see some hope of working
themselves out of the box.

The typology we have described here car-
ries a number of risks for misinterpretation
or misapplication. One likely misapplication
could be made by planners impressed with
contemporary methods of psychological as-
sessment and classification: applying a schema
like that presented in the previous section by
devising research-based, actuarial methods to
determine which type an inmate represents.
Different sets of procedures and programs,
perhaps associated with different IMU loca-
tions, could then be applied based on whether
an inmate is a protection case, a progressively
poor adjuster, and so on. It is important to
be clear that like our work, this approach aims
to recognize differences; but there is a critical
conceptual distinction. The first asks, who is
this individual and how do we respond to his
issues; the second, which type does he belong
to and which program do we apply.

The project of matching type of IMU pro-
gram to type of IMU inmate is sprinkled with
practical and conceptual snares. Consider,
for example, the role of the IMU as a hidden
strategy of self-protection. It would be at
least mildly paradoxical for a Department to
recognize this function formally, since the
strategy so often takes the form of assaults
which the Department’s disciplinary and
segregation procedures are intended to dis-
courage. Furthermore, to classify one group
of IMU inmates as protection cases and sepa-
rate them from others, by program or loca-
tion, would in effect label them as protec-
tive custody clients. By incurring this stigma,
they would also incur the associated pre-
sumption, by other inmates, that they are
probably snitches. As a result, their return
to general population settings would be
fraught with peril; recognizing this, the sub-
jects of the intervention would be likely to
resist it. We describe this knot of paradox
not to argue that there is no way out, but to
illustrate how pulling on one string in the
IMU situation leads us back to questions
about the larger prison setting: what options
are open to inmates who feel threatened, and
which are they willing to use?

A further difficulty with the project of
matching type of IMU program to type of
IMU inmate is the likely resistance of staff.
Even if inmates are not classified by type but
instead staff are enjoined informally to take
account of who the inmate is, they may have
difficulty accommodating the resulting com-



38 FEDERAL PROBATION

Volume 64 Number 2

plexity. Both in IMUs and in the larger
prison setting, a small number of officers are
charged with controlling a great number of
people who don’t want to be there. Treating
everybody the same regardless of who they
are—as exemplified by the slogan, “firm, fair,
and consistent”—is a simple way of conserv-
ing effort and avoiding the liability incurred
if too much slack is mistakenly given to an
inmate who then wreaks mayhem. In addi-
tion to concerns about efficiency and liabil-
ity, staff also have convictions about fairness
and accountability that may be offended by
attempts to vary the regime according to the
diverse issues that inmates present. These
difficulties are not insuperable, but achiev-
ing flexibility in response will be a challenge
given the methods of staffing and training
that prevail in prisons.

The conceptual danger of formally
matching IMU program type to IMU inmate
type is that such classifications may miscon-
strue the different patterns inmates exhibit.
First, they are not solely a function of indi-
vidual behavior or character, but effects of
interaction with a system. Second, they are
neither mutually exclusive nor fixed. For ex-
ample, a young and newly admitted inmate
may raise protection issues, but also fit the
study criteria for mental illness; over time,
he may fall into an IMU pattern of progres-
sively poor adjustment, or he may eventu-
ally work himself out of IMU and into gen-
eral population. Even in the example cited
above—where we may be glad both that the
man is in prison and that he is away from
other prisoners—we are glimpsing a particu-
lar stage in a career. He now presents his
keepers with a stalemate, and returning him
to population raises the tiger-by-the-tail
problem described in the opening of this ar-
ticle; but we could find others “just like him”
except that they are now living in other set-
tings and avoiding violent conflict.

To construe patterns as a typology of in-
dividuals ignores not only the overlapping
and evolving nature of the patterns, but the
role of inmates’ past and present settings
and the conditions and practices that char-
acterize them. Protection issues, as we saw
above, reflect both the vulnerability of cer-
tain inmates and formal or informal ar-
rangements for relieving threats in general
population. The pattern of progressively
poor adjustment demonstrates both the

instability of some inmates and the repeti-
tious nature of reactions (e.g., infractions
for threatening) that feed the cycle. The
careers of mentally ill IMU inmates impli-
cate the accessibility and effectiveness of
prison mental health programs, but also
raise the question how such severely im-
paired individuals landed in prisons rather
than hospitals. Considering another pat-
tern, paying the price, one inmate now pay-
ing for his role in a prison drug ring is also
paying a lifetime price for his heroin ad-
diction, because of drug-related robberies
that subjected him to “three strikes” laws.

The last cases recall the connection sug-
gested in the opening of this article, between
the processes that feed expansion of prison
populations and those that increase reliance on
super-maximum facilities within prison sys-
tems. Our findings show significant differences
between general population and IMU inmates,
but also support doubts about whether the
IMU solution is imposed rationally upon all
of them. Like IMU staff, prison workers are
confronted with individuals posing a variety
of complex issues but are afforded a narrow
range of methods to “fix the problem.” While
responding to this challenge, they may also be
troubled by the feeling that not all of their cli-
ents belong in this restricted setting. Locating
problems solely within the individuals that
present them is one means of setting such
doubts aside. Both within prisons and in the
larger criminal justice arena, a single solution
is applied to individuals reflecting a diversity
of issues. In both cases, doubts about the fair-
ness of policies can be displaced by the power-
ful image of the predator, and the concomi-
tant fear of appearing to excuse him or ignore
the threat he represents. In both cases, humane
and effective practice requires that we resist the
hold of this image and encourage open discus-
sion of where we go from here.
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Equal or Equitable: An Exploration
of Educational and Vocational

Program Availability for Male
and Female Offenders

FEMALE INCARCERATION in the

U.S. has been notorious for gender-stereo-
typed programming, inadequate medical care,
and overall conditions of neglect (Rafter
1995). Specifically, past literature reveals that
female inmates were offered fewer opportu-
nities for educational and vocational training
than their male counterparts (Arditi et al.
1973). Of the programs that were offered, al-
most all of them prepared women inmates for
“typical” pink collar jobs, such as secretarial
work, horticulture, sewing, and service occu-
pations (i.e. laundry and food service). A
bleak picture for the future of women inmates
emerges when one combines this historical
lack of programming with the continuous
increase in the number of women inmates
entering state and federal facilities. The Bu-
reau of Justice Statistics estimates that as of
June 1999, there were approximately 87,199
women in state and federal prisons (Bureau
of Justice Statistics 1999). This is up some 5.5
percent from the previous year, and research-
ers indicate that the rise in the number of
women inmates is outpacing the rise in the
number of males entering prison (reported
as a 4.3 percent increase) (Bureau of Justice
Statistics 1999).

While the opportunities for these growing
numbers of incarcerated women appear mini-
mal based upon extant research, most of the
research on educational and vocational pro-
grams available to female inmates is outdated
for the 1990s and is based on a small sample of
institutions. Most important, this previous re-
search cannot and does not account for the
changing roles of women in today’s society.
Not only are more women entering post-sec-
ondary education, but more women are en-

Karen F. Lahm

Department of Sociology, University of Kentucky

tering the work force than ever before (U.S.
Census Bureau 1997). These changes invite a
re-examination of gender disparities in prison
programming, because today’s female inmate
is entering a different economic and educa-
tional climate than that of 30 years ago.

Thus, the present study provides a much
needed contemporary, nationwide examina-
tion of the educational and vocational pro-
grams available to male and female inmates
from over 470 state institutions. In addition
to describing program availability, I present
logistic regression analysis to assess the effects
of prison gender composition upon educa-
tional and vocational program availability,
while controlling for other prison-level vari-
ables (i.e., age, staff size, population size, re-
gional location, and security level). Last, I
explore and discuss some of the policy and
social implications of this research.

Literature Review

Academic Education

Academic educational programming is an
area where inequalities have long flourished
between male and female penal institutions.
Arditi et al. (1973) found that several states
in his sample lacked “proper” educational
programs for women. Michigan, for ex-
ample, did not provide its female inmates
with even a first-through-eighth-grade edu-
cation. In addition, Michigan and Califor-
nia did not provide any study-release pro-
grams for females, but did offer such pro-
grams to male inmates. Alabama only pro-
vided male inmates with college programs.
Nebraska offered only junior college classes
to its female inmates, while offering four-

year college programs on the premises of all
of its male institutions.

This study also revealed that female insti-
tutions had fewer teachers, but better inmate/
teacher ratios. For example, Ohio had a 57:1
ratio and a 107:1 inmate teacher ratio in its fe-
male and male institutions, respectively (Arditi
et al. 1973). This lower ratio provided more
personal attention for female inmates, while
simultaneously inhibiting the scope of train-
ing and specialization (i.e., grade level and sub-
ject matter) offered to female inmates. The
findings of this study, however, are somewhat
limited because the authors only examined a
small sample of 15 female institutions and 47
male institutions in approximately 14 states.

More recently, Ryan (1984) conducted
one of the most comprehensive studies of
program availability. He examined academic
education program availability across 45
states. He found that 83 percent of the female
institutions offered GED and ABE (i.e. Adult
Basic Education) programs, while 72 percent
had college programs. These results indicated
that program availability had definitely in-
creased, but they indicated nothing about the
actual participation rates in prison programs
nor about the qualitative characteristics of the
programming offered.

In terms of participation rates, a study by
Morash et al. (1994) of more than 14,592 male
inmates and 3,091 female inmates revealed
that a slightly greater proportion of females
(48.6 percent) than of males (45 percent) had
taken part in academic programs since admis-
sion to prison. In addition, slightly more fe-
males were involved in adult basic education
classes and college classes.
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This involvement in educational programs
is much needed, since current statistics show
that many of today’s female inmates are en-
tering prison with an educational deficit. A
Bureau of Justice Statistics (1994) report re-
vealed that of the female inmates imprisoned
in 1991 only 23 percent had completed high
school while 33 percent had dropped out of
high school. In addition, 20 percent had com-
pleted a GED and about 16 percent had some
college education. This evidence supports the
notion that educational programming in pris-
ons is necessary. Leaving prison with
insufficient education or job skills sets these
inmates up for a life of struggle and distress.

Vocational Education

An area where female inmates seem to face
particularly great disparities is vocational
training. Arditi et al. (1973) revealed that
males in their study were offered a greater
variety of vocational programs than female
inmates (males averaged 10.2 programs,
while females averaged 2.7 programs). Of
the 62 facilities surveyed by the researchers,
it was reported that the Department of Cor-
rections often assigned male offenders to
specific institutions based upon their reha-
bilitative needs, while female inmates only
had the choice of going to one facility in
their state (Arditi et al. 1973). Arditi et al.
also showed that female inmates were only
offered training in clerical skills, cosmetol-
ogy, dental assistance, floral design, food ser-
vice, garment manufacturing, housekeeping,
IBM keypunching, and nursing assistance.
Male inmates, however, were offered pro-
grams in air conditioning repair, auto me-
chanics, baking, cabinet making, carpentry,
chemistry, driving, drafting, electronics,
farming, horticulture, laundry preparation,
leather work, machine shop, plumbing,
printing, tailoring, welding, and many more.
Not only were males offered more programs,
but they were offered training in programs
that could potentially earn them more in-
come upon release.

Glick and Neto (1977) provide additional
evidence for the existence of this disparity in
their study, which showed that their sample
of female institutions most frequently offered
vocational programs in clerical skills, cosme-
tology, and food service. The researchers also
point to the dubious utility of these programs.
They state, “it is ironic that many correctional
institutions have provided vocational train-
ing programs in fields where licensing of ex-
offenders has been denied” (Glick and Neto

1977: 73). This study reiterates the idea that
prisons are not looking towards the future of
their inmates. Inmates (both males and fe-
males) need job skills that will help “kick
start” their resocialization back into society.
Fewer opportunities in prison make the real-
ity of successful resocialization for female in-
mates seem extremely challenging (Simon
1975, Sobel 1982).
Watterson (1996), for example, stated:

When a woman gets out of prison, she’s
given $40, a coat, an address and told to
go out and see if she can make it. Most
women will return; they do so because of
stress, fear, and the fact that they haven’t
learned the skills needed for living more
effectively outside while they’ve been
locked up (p. 204).

Research from the 1980s revealed that the
number and variety of vocational programs for
female offenders had increased compared to
earlier decades (Arditi et al. 1973; Glick and Neto
1977). Ryan (1984) reported that 83 percent of
the female facilities in his sample had at least
one vocational program, with some states such
as Texas and Pennsylvania offering 12 to 13 vo-
cational programs. In addition, Crawford
(1988) indicated that 90 percent of the female
prisons in her sample offered some type of vo-
cational program. Moreover, Weishet (1985)
reported that 15 of the women’s institutions in
his sample offered non-traditional program-
ming, whereas in 1973 none of his sample insti-
tutions had offered any type of non-traditional
programming for females.

Some of the most current research by
Morash et al. (1994) indicated that female in-
mates are still receiving fewer vocational pro-
grams than males and that those they receive
tend to be gender stereotyped. Their survey
revealed that about 20 percent of males and
females were receiving some kind of vocational
training. However, a significantly higher per-
centage of males were involved in auto repair,
construction, and trade, while females were
most likely to be involved in office training.
The present study will build on the available
information by examining whether the pro-
grams being offered to female inmates are not
just equal but equitable in terms of non-tradi-
tional training.

Work Training and Prison Industries

Through the 1900s, most correctional insti-
tutions have offered some type of industrial
training, and work; however, past researchers
have discovered that male prisons have enjoyed

the upper hand in both the variety and number
ofindustrial programs offered to inmates (Arditi
et al,, 1973; Glick & Neto, 1977; Gabel, 1982;
Pollack-Byrne 1990; Morash et al. 1994). In their
1973 sample of 47 male facilities, Arditi et al.
revealed that programs were offered in the fol-
lowing areas: auto repair, bookbindery, cabinet
making, cloth manufacturing, concrete, dairy,
data processing, detergent manufacturing, farm-
ing, flag manufacturing, furniture manufactur-
ing, heavy equipment operation, library, license
plate, machine shop, metal shop, printing, road
sign manufacturing, shoe manufacturing, en-
gine repair, tailoring, twine manufacturing, and
upholstery. Female inmates were only offered
industrial programs in canning, food service,
garment manufacturing, IBM keypunching, and
laundry. It is apparent that a glaring disparity
existed between the types and numbers of in-
dustrial programs offered to male and female
inmates. The results revealed a male to female
ratio of 23:5. This constitutes an almost five to
one difference in the number of available prison
programs.

Many other studies echo the previous
findings. Glick and Neto (1977) reported that
approximately 63 percent of their sample of
female inmates worked while incarcerated.
However, the majority (17.3 percent) were
employed in food service, followed by sewing
jobs (14.3 percent), housekeeping (8.4 per-
cent), clerical (6.2 percent), laundry (5.5 per-
cent), medical (4.2 percent), maintenance (3.4
percent), with 3.2 percent in other occupations.
Gabel (1982) showed that 66 percent of the
female inmates in her study were also assigned
to traditional jobs in laundry, maintenance,
food service, and clerical. Morash et al. (1994)
revealed that 22.5 percent of the female inmates
in their study cleaned and cooked, whereas
only 16 percent of male inmates cleaned and
cooked. They also showed that males worked
more than females in farm, forestry, mainte-
nance, repair, shop industries, textiles, and
highway maintenance (Morash et al. 1994).
Duncan’s (1992) comprehensive study of fe-
male prison industries throughout the United
States showed that the most commonly offered
programs were sewing (25 states), data entry/
data processing (16 states), furniture reuphol-
stering and clerical (7 states), and
telemarketing and microfilming (6 states).
Duncan (1992) concluded that these programs
were offering women experience in “real
world” occupations, but that equality between
male and female work opportunities still posed
aproblem. She also reported that 14 states had
no plans to expand programming for women
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offenders due to a lack of space and money,
while 36 states planned to expand to develop
new programming for female inmates.

Methods

As mentioned previously, existing research
indicates that the disparity in correctional
programming opportunities between male
and female inmates seems to be shrinking.
Although this research is informative, much
of it is outdated and based on a small sample
of institutions. This prison-level analysis pro-
vides a much-needed current examination of
the educational and vocational programs
available to inmates imprisoned during the
1990s. Moreover, it adds to a still somewhat
small body of literature that examines pro-
gramming opportunities inside prison walls.

To meet the goals of this study, all of the
50 states, plus Washington, D.C., were sent
letters requesting information about the avail-
able academic and vocational programs at
their state-run institutions during August of
1996. In addition to the program informa-
tion, I also requested information about the
gender make-up, population size, staff size,
security level, and age of all of the institutions
within each state. If this information was
missing from state reports I acquired it from
the 1996 American Correctional Association’s
Directory of Juvenile and Adult Correctional
Department, Institutions, Agencies, and Pa-
roling Authorities.

Each state was given about one month to
respond. At about four, six, and ten weeks into
the study, follow-up letters were sent to those
institutions that failed to respond to the initial
request for information. Those states that did
not respond after ten weeks were then con-
tacted by telephone. Allin all, I received infor-
mation from 30 states resulting in a sample of
474 institutions (417 male and 47 female).!
Community correctional facilities, private fa-
cilities, co-educational and medical/intake fa-
cilities were excluded from the sample.

The dependent variables in this study
consisted of 8 dichotomous variables indi-
cating the presence or absence (0=program
not offered; 1=program offered) of each par-
ticular program at each institution. In terms
of academic programming, my two depen-
dent variables were general education (i.e.,
adult basic education, GED, high school)
and college education (i.e., associate or bach-
elors degree programs). As Table 1 suggests,
approximately 51 percent of the sample in-
stitutions offered post-secondary educa-
tional programs, while almost 100 percent

of the institutions offered some form of gen-
eral academic programming.

Since there was such a variety of vocational/
industrial programs at each of the institutions,
each particular program was assigned to a ca-
reer category as listed in the U.S. Census
Bureau’s Statistical Abstracts. These six career
categories served as my dependent variables for
availability of vocational programs: manage-
rial and professional; technical/sales/administra-
tive support; service; production; operator/fab-
ricator/laborer; and farm/forestry/fishing. For
example, if a particular institution offered a
sewing program, then I would assign a “yes”
to the operator/fabricator/labor program cat-
egory, or if an institution offered automotive
training, then I would assign a “yes” to the pro-
duction category. Table 1 shows that 15 per-
cent of the sample institutions offered mana-
gerial training programs, 36 percent offered
technical sales programs, 72 percent offered
service-work training, 54 percent offered pro-
duction programs, some 42 percent offered
operator/fabricator programming, 36 percent
of the institutions offered farm, forestry, and
fishing program training.2

The key explanatory variables of interest
here are the various structural characteristics
of the prisons. Gender composition of the in-
stitution is a dummy variable coded (0=male
institution and 1=female institution). Table 1
shows that approximately 10 percent (47) of
the institutions in the sample were female in-
stitutions, while the rest (417) were male. Age
of the institution is also a dichotomous vari-
able indicating when the institution was built
(0=pre 1980; 1=post 1980). Table 1 indicates
that approximately 53 percent of the sample
institutions were built after 1980, with some
47 percent built prior to 1980. Security level was
measured with a series of four dummy vari-
ables (0=no, 1=yes) including minimum, me-
dium, maximum, and other (i.e. mixed secu-
rity level). Table 1 suggests that 19 percent of
the institutions in the sample had a minimum
security classification, 21 percent were medium
security level, and 13 percent had a maximum
security level. The majority of institutions in
the sample (almost 48 percent) housed inmates
of mixed security classifications.

In terms of size, Population sizeis a dichoto-
mous variable measuring the average daily popu-
lation of the institution (0=less than 800; 1=more
than 800).> Table 1 shows the majority of institu-
tions (i.e. 54 percent) housed more than 800 pris-
oners. Staff size is also a dichotomous variable
measuring the number of total staff (i.e. custo-
dial and non-custodial) working full time at the

institution on a daily basis (0=less than 300;
1=more than 300).* Again, Table 1 reveals that
approximately 58 percent of the sample institu-
tions have more than 300 full-time staff.

The final explanatory variable is a regional
location variable. The variable Region is a
dummy variable (0=non-Southern, 1=South-
ern) measuring whether or not the institution
was located in a Southern state as classified by
the Bureau of Justice Statistics.’ Table 1 shows
that approximately 40 percent of the institu-
tions in the sample were Southern. This vari-
able was included because Southern institu-
tions have a well-documented history of be-
ing the least progressive institutions in terms
of academic and vocational program oppor-
tunities (Morash et al. 1994).

Results

One of the foremost goals of this paper was
to see if women’s institutions were offering
the same “types” of educational and voca-
tional programs as men’s institutions. Table
2 controls for gender of the institution and
reveals the percentage of male and female in-
stitutions offering each type of academic and
vocational program. In terms of general edu-
cational programs (i.e. GED and ABE), Table
2 shows that almost 100 percent of both the
male and female institutions offer some form
of general education. These results run con-
trary to the previous work of the 1970s, which
revealed that several states lacked any kind of
general academic programming for women
inmates (Arditi et al. 1973). These results in-
dicate that the basic educational opportuni-
ties for female inmates have greatly increased
in the past 30 years. It is possible that the years
of legal battles pursued by female inmates to
gain equal access to educational programs
have succeeded in doing just that.

In terms of college program availability,
Table 2 reveals that 52 percent of female in-
stitutions and 51 percent of male institutions
offered some form of post-secondary educa-
tion programs. However, this encouraging
evidence of diminishing disparity is tempered
by responses indicating that only about half
of the institutions combined offered post-sec-
ondary education opportunities. It appears
that once-thriving post-secondary correc-
tional educational programs are now on the
decline. This is very disheartening, because
much research shows that post-secondary
education works to reduce recidivism and
increase self-esteem and employability
(Knepper 1990; Harer 1995; Batiuk, Moke,
and Rountree 1995).
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TABLE 1
Variables, Metrics, and Descriptive Statistics (full sample)*
Descriptives

Variables Metrics Mean SD Min. Max.

Dependent Variables
General education (O=no, 1=yes) .99 .06 0 1
College (O=no, 1=yes) 51 .50 0 1
Managerial (O=no, 1=yes) 15 .36 0 1
Technical/Sales (O=no, 1=yes) .36 48 0 1
Service (0=no, 1=yes) 72 45 0 1
Production (O=no, 1=yes) .54 49 0 1
Operator/fabricator (O=no, 1=yes) 42 49 0 1
Farm/forestry/fishing (O=no, 1=yes) .36 48 0 1

Explanatory Variables
Gender (O=male, 1=female) .10 .30 0 1
Region (O=non-Southern, 1=Southern) 40 49 0 1
Age of prison (O=before 1980; 1=after 1980) .53 49 0 1
Minimum security (0=no, 1=yes) 19 .39 0 1
Medium security (0=no, 1=yes) 21 A1 0 1
Maximum security (0=no, 1=yes) 13 .33 0 1
Other security (0=no, 1=yes) 48 .50 0 1
Population size (O=less than 800; T=more than 800) .54 49 0 1
Staff size (O=less than 300; 1=more than 300) .58 .49 0 1

*The total sample size is 464.

Turning to vocational programming,
Table 2 suggests that a much greater percent-
age of female institutions in comparison to
male institutions still overwhelmingly offer
training in technical/sales/administrative oc-
cupations (63.8 percent to 33.4 percent) and
service occupations (80.9 percent and 70.9
percent). The technical/sales/administrative
category includes vocational training for jobs
such as medical assistants, sales associates,
clerical/office staff, and telemarketing. The
jobs within the service category include food
and laundry preparation, and other custodial
duties. These findings are consistent with past
research of Morash et al. (1994), which indi-
cates that 85 percent of female institutions still

offer gender-stereotyped “traditional” voca-
tional programs.

Moreover, Table 2 shows that a greater
percentage of male institutions offered occu-
pational training in production (46.8 percent
vs. 55 percent) and farm/forestry/fishing ca-
reers (31.9 percent vs. 37 percent). Some of
the most common production courses offered
were masonry, automotive, electronics, con-
struction, graphic arts, and building trades
(plumbing, electrical, etc.).

Despite this, the results from Table 2 also
show improvements in program availability
for female inmates. First, a greater percent-
age of the female institutions are offering vo-
cational training in managerial and profes-

sional programs. This is a drastic improve-
ment over past research, which indicated that
during the 1970s females were offered no pro-
grams of this type and were only offered “typi-
cal” female jobs (Arditi et al. 1973). Also,
Table 2 shows that more female institutions
offer training in operator/fabricator/laborer
programs (47 percent vs. 41 percent) than do
male institutions. This finding is misleading
because the occupation of sewing, which is a
female-dominated occupation, fits into this
job category. This finding suggests that fe-
males are receiving more training in non-tra-
ditional occupations when they are actually
being trained as seamstresses, a program tra-
ditionally offered to female inmates.
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In order to discern whether the gendered
nature of the institution accounts for specific
program availability while also controlling for
other prison-level variables, I next conducted
logistic regression analysis. Specifically, I es-
timated the availability of academic education
programs and college programs (1=yes;
0=no), while controlling for prison charac-
teristics. As is standard in logistic regression
analysis, the exponentiated coefficients are
also reported. These can be interpreted as in-
dicating the odds of experiencing the depen-
dent variable per unit change in an indepen-
dent variable after subtracting the
exponentiated coefficient from 1.0 and mul-
tiplying the absolute value by 100 (Neter,
Wasserman, and Kutner 1989: 588).

Table 3 shows that gender composition of
the institution did not significantly affect the
likelihood of offering either type of academic
programming. In fact, none of the prison vari-
ables were significant predictors of academic
education program availability. However,
Table 3 does indicate that several of the prison
background variables were significant predic-
tors of college program availability. Specifically,
the exponentiated coefficient for the region
variable indicates that Southern prisons are 77
percent (/1-.23/ X100) less likely to offer col-
lege programs than non-Southern institutions.
This finding is consistent with the past research
of Morash et al (1994) and Rafter (1995), which
indicate that Southern institutions are the least
progressive in terms of program availability,
while the Midwest and Northeast are the most
progressive.

Moreover, Table 3 reveals that institutions
built after 1980 are about 40 percent less likely
to offer college programs than institutions
built prior to 1980. This finding could reflect
the “get tough” policies (three strikes and
mandatory sentencing) associated with the
1980s war on drugs. Also, compared to insti-
tutions with mixed security levels, the more
secure medium and maximum institutions
are more likely to offer college programming
(i.e., 113 percent, and 184 percent, respec-
tively). Interestingly, staff size was not a sta-
tistically significant predictor of college pro-
gram availability. Intuitively, it would seem
that having more staff enables prisons to of-
fer more programming opportunities. How-
ever, Arditi et al. (1973) found that larger staff
size does not necessarily mean a greater num-
ber of educators, but rather more custodial
(security) staff.

To further investigate the effects of gen-
der composition on vocational program avail-

ability, I estimated logistic regression models
of vocational program availability while con-
trolling for the other prison background char-
acteristics. Table 4 reveals that gender com-
position of the institution was a significant
predictor of technical, service, and operator/
fabricator/laborer program availability.
Specifically, the exponentiated coefficients
indicate that women’s institutions are 604
percent more likely to offer technical/sales
training (i.e., health assistants, clerical staff,
and sales associates), 208 percent more likely
to offer training in service occupations (i.e.,
cleaning and food service industries), and al-
most 100 percent more likely to offer train-
ing in the operator/fabricator/labor sector
(i.e., sewing). This finding is consistent with
past research of Morash et al. (1994), who
indicate that women prisoners are likely to
be disproportionately involved in cleaning
and kitchen work while incarcerated.

Not surprisingly, both the service and
technical/sales jobs categories are the most
female-dominated occupational categories
outside of prison walls. In the United States,
some 64 percent of the people employed in
the technical/sales jobs are women, and 60
percent of the people employed in the service
sector are women (U.S. Census Bureau 1997).
These findings suggest that this abundance of
traditional programming is preparing females
to enter gender-stereotyped occupations in
the real world, which are also among the most
unstable, low paying jobs.

Moreover, Table 4 also shows that Southern
prisons are 66 percent less likely to make mana-

TABLE 2

gerial programs available to their inmates. They
are also less likely to offer technical and service
training programs. However, Southern institu-
tions are 74 percent more likely to offer farm,
forestry, and fishing programs.

In terms of the age of the prison, Table 4
shows that prisons built after 1980 do not of-
fer more programming opportunities. How-
ever, the findings do indicate that newer pris-
ons are about 82 percent more likely to offer
managerial training. Overall, these results
seem consistent with the get-tough policies
of the 1980s.

In addition, the size of the prison, mea-
sured by the number of inmates, appears to
have little effect on program availability.
Specifically, Table 4 reveals that institutions
with more than 800 inmates are more likely
to offer production training programs (196
percent) and operator/fabricator programs
(134 percent). Likewise, it would appear that
institutions with a larger staff (i.e., more than
300) offer a greater variety of program op-
portunities.

Lastly, Table 4 indicates that when com-
pared to prisons with mixed security levels,
medium security prisons appear to offer the
greatest variability in vocational training.
Medium security institutions are more than
100 percent likely to offer every kind of voca-
tional training program. In turn, minimum
security facilities are more likely to offer ser-
vice and farming programs, while maximum
security facilities are more likely to offer
managerial programs, service training, and
farming programs.

Availability of Programs at Male and Female Institutions

Male Female
Program Institutions: Institutions®
General education 100.0% 100.0%
College 51.1% 52.4%
Managerial 14.0% 23.4%
Technical/sales 33.4% 63.8%
Service 70.9% 80.9%
Production 55.0% 46.8%
Operator/fabricator 41.1% 46.8%
Farm/forestry/fishing 37.0% 31.9%

a= 417 institutions
b= 47 institutions
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TABLE 3
Logistic Regression Coefficients for Academic Education Program Availability

General Education College
Independent Variables Coefficient SE Exp. (coeff) Coefficient  SE Exp. (coeff)
Intercept 4.34 1.84 76.90 .24 .30 1.27
Gender 9.62 160.30 15065.29 AT .38 1.51
Region —.44 1.64 .64 -1.482 .24 .23
Age of prison .62 1.56 1.86 —.492 .23 .61
Minimum 9.44 126.17 12600.97 .59p .33 1.81
Medium 7.86 103.41 2590.99 .76? .29 2.13
Maximum -2.05 1.67 A3 1.042 .36 2.84
Population size 10.21 68.83 27223.77 31 .27 1.36
Staff size =12 1.53 .89 .20 .30 .50
4 p<.05
b p<.10
TABLE 4

Logistic Regression Coefficients for Vocational Program Availibility

Coefficient (Exp. Coeff.)

Variables Mang. Tech. Service Prod. Opert. FFF
Constant -3.02 -1.18 A3 -.91 -1.09 -1.84
(.05) (.31) (1.14) (.40) (.33) (.16)
Gender 1.352 1.952 1.12a .34 .68b 31
(3.86) (7.04) (3.08) (1.40) (1.99) (1.36)
Region —1.072 —.892 —.672 .02 -.04 552
(.34) (.41) (.51) (1.02) (.96) (1.74)
Age of prison .602 12 .06 -.04 -.522 -.03
(1.82) (.88) (1.07) (.96) (.59) (.97)
Minimum 51 40 75 ~.02 .00 98
(1.67) (1.49) (2.12) (.98) (1.00) (2.66)
Medium 68 .89 1.192 92e 60° 1.14
(1.97) (2.44) (3.31) (2.53) (1.83) (3.13)
Maximum 1.282 .32 .83a .52 .35 .88
(3.56) (1.38) (2.29) (1.67) (1.42) (2.42)
Population size 42 .30 .26 1.082 .852 .25
(1.52) (1.35) (1.30) (2.96) (2.34) (1.28)
Staff size .61 .55b .78 40 510 .58
(1.84) (1.73) (2.18) (1.49) (1.67) (1.78)
2 p<.05

b p<.10
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Discussion and Conclusion

Several conclusions and policy implications
flow from this paper. First, it appears that
women’s prisons are offering equal opportu-
nities in basic education and post-secondary
education programming.On the whole, this
research indicates that general education pro-
grams are readily available across the United
States, while post-secondary correctional edu-
cational programs are not quite as wide-
spread. The results here showed that only
about half of the institutions in the sample
offered some type of post-secondary correc-
tional programming. Specifically, the gender
composition of the institution proved to be a
non-significant predictor of college program
availability.

Moreover, it seems that post-secondary
programming opportunities are on the de-
cline. In addition, prospects for reversing this
trend do not look bright. New laws such as
President Clinton’s 1994 crime bill, which
denied Pell Grant money to inmates, make it
unlikely that most inmates will be able to af-
ford post-secondary education while incar-
cerated. Furthermore, a few of the state
officials I spoke to while collecting this data
reported that they planned to cut all post-sec-
ondary educational opportunities within the
next five years.

Second, the research indicates that pris-
ons are offering a greater variety of vocational
opportunities than ever before, but women’s
institutions are still more likely to offer gen-
der-stereotyped vocational training.
Specifically, the women’s institutions in the
sample were significantly more likely than
male institutions to offer training in techni-
cal/sales/administrative occupations and ser-
vice occupations (i.e., typical women’s work).
It is possible, as Pollock-Byrne (1990) sug-
gests, that women’s institutions and/or de-
partments of correction are more comfort-
able relegating this type of service/technical
work to females as opposed to male inmates.

Unfortunately, the majority of the jobs
these women are being trained for are among
the most underpaid and unstable jobs in so-
ciety. A woman leaving prison with minimal
skills, earning minimum wage, will not be able
to support herself or her family, and thus may
turn to the government for aid or recidivate
and find herself back in prison. An in-depth
study of incarcerated parents by Gabel and
Johnston (1995) indicates that approximately
70 percent of incarcerated women are moth-
ers. Moreover, they report that the majority

of “incarcerated mothers plan to resume cus-
tody of all or some of their children upon re-
lease from prison” (Gabel and Johnston 1995:
26). Not only do these women face enormous
stress in reunifying with children and fami-
lies, but their burden is compounded because
they have only been trained for low-paying,
gender-stereotyped occupations.

Lastly, it appears that regional location and
security level, as opposed to other prison-level
characteristics, have strong predictive effects
on post-secondary educational and vocational
program availability. This calls into question
the qualitative nature and philosophy of each
state’s correctional system. Future researchers
may want to examine these qualitative differ-
ences to see how a state’s punishment philoso-
phy (i.e., rehabilitation, retribution, incapaci-
tation, and deterrence) affects the structure and
internal workings of prisons within that state.
It would also be interesting to see how com-
munity sentiment affects punishment ideology
and state legislation for prisoners.

Despite these results, there are several limi-
tations to this research that should be noted.
First, the sample only contained information
from 30 states, and many larger states such as
California were not included. Second, this
sample did not include private prisons. Little
research has been done on private prisons,
and it appears to be an area where much fu-
ture research is needed to recognize the simi-
larities/differences between these and state/
federal institutions.

Third, lumping together many programs
into occupational categories may mask some
of the unique programs being offered across
the country. Many states are offering very
progressive programs to inmates and this
study did not fully recognize these. For ex-
ample, Ohio offers a program called ONOW
(Orientation to Non-Traditional Occupa-
tions for Women), which prepares women
inmates for jobs in trade industries. It em-
phasizes training and information on plumb-
ing, carpentry, electricity, math, physical
fitness, employment skills, blueprint reading,
job safety issues and sexual harassment issues.
The supervisor of this program told me
ONOW performs several functions for in-
mates: 1) it increases their self-esteem; 2) it
eases the transition back into the community;
3) it provides inmates with job skills that en-
able them to be self-sufficient, productive
members of the community; and 4) it lowers
the recidivism rate of those who have com-
pleted the program. Most researchers tend to
ignore females when exploring the links be-

tween programming and recidivism, employ-
ability, etc. As women continue to enter
prison at a faster pace than males, future re-
searchers must fully explore the success rates
of these and other programs that women in-
mates are participating in. It appears that
women inmates have reached some equality
in terms of programming opportunities; how-
ever, the equitability of these programs still
remains a question.

References

American Correctional Association. (1996). Direc-
tory of Juvenile and Adult Correctional Depart-
ment, Institutions, Agencies, and Paroling Au-
thorities. American Correctional Association.

Arditi, R, F. Goldberg, M. Hartle, J. Phelps. (1973).
“The Sexual Segregation of American Prisons.”
Yale Law Journal 82:1229-1273.

Batiuk, M.E., P. Moke, and P. Wilcox Rountree.
(1995). “Crime and Rehabilitation: Correc-
tional Education as an Agent of Change—A
Research Note.” Justice Quarterly 14(1), 167—
180.

Bureau of Justice Statistics (1994). Women in
Prison. Washington D.C.: U.S. Government
Printing Office.

Bureau of Justice Statistics (1995). Comparing Fed-
eral and State Prison Inmates, 1995. Washing-
ton D.C.: U.S. Government Printing Office.

Bureau of Justice Statistics (1999). Prisoners and
Jail Inmates at Midyear, 1999. Washington D.C.:
U.S. Government Printing Office.

Crawford J. (1988). Tabulation of a Nationwide
Survey of State Correctional Facilities for Adult
and Juvenile Female Offenders. College Park,
MD: American Correctional Association.

Duncan, D. (1992). “ACA Survey Examines Indus-
try Programs for Women Offenders.” Correc-
tions Today 54: 114.

Gabel, K. (1982). The Legal Issues of Female Inmates.
Northhampton, MA: Smith College School for
Social Work.

Gabel, K. and D. Johnston, M.D. (1995). Children
of Incarcerated Parents. New York: Lexington
Books.

Glick, R., and V. Neto. (1977). National Study of
Women’s Correctional Programs. National In-
stitute of Law Enforcement and Criminal Jus-
tice. Washington DC: U.S. Government Print-
ing Office.



46 FEDERAL PROBATION

Volume 64 Number 2

Hare, Miles D. (1995). “Recidivism among Fed-
eral Prisoners Released in 1987.” Journal of
Correctional Education 46:98—-128.

Knepper, P. (1990). “Selective Participation, Effec-
tiveness, and Prison College Programs.” Of-
fender Counseling, Services, and Rehabilitation.
14(2):109-35.

Morash, M. R. Haarr, and L. Rucker (1994). “A
Comparison for Women and Men in U.S. Pris-
ons in the 1980s.” Crime and Delinquency 2:
197-221.

Neter, John. W. Wasserman, and M.H. Kutner
(1989). Applied Linear Regression Models. 2nd
ed. Homewood, IL: Irwin.

Pollock-Byrne, J. (1990). Women, Prison, and
Crime. California: Brooks/Cole.

Rafter, N. (1995). Partial Justice: Women, Prison,
and Social Control. 2nd ed. Boston: Northeast-
ern University Press.

Ryan, T. (1984). Adult Female Offenders and Insti-
tutional Programs: A State of the Art Analysis.
Washington D.C.: National Institute of Correc-
tions.

Simon, R. (1975). The Contemporary Woman and
Crime. Washington, D.C.: U.S. Government
Printing Office.

Sobel, S. (1982). “Difficulties Experienced by
Women in Prison.” Psychology of Women Quar-
terly. 82:107-117.

United States Census Bureau (1997). Statistical
Abstracts of the United States 1997. 117th ed.
Washington D.C.: U.S. Government Printing
Office.

Watterson, K. (1996). Women in Prison: Inside the
Concrete Womb. Rev. ed. Boston: Northeastern
University Press.

Weishet, R. (1985). “Trends in Programs for Fe-
male Offenders: The Use of Private Agencies as
Service Providers.” International Journal of Of-
fender Therapy and Comparative Criminology
1: 35-42.

Endnotes

I The following states responded: Arkansas, Dis-
trict of Columbia, Florida, Louisiana, Oklahoma,
South Carolina, Tennessee, Texas, West Virginia,
Connecticut, Maine, Massachusetts, New Jersey,
New York, Pennsylvania, Arizona, Colorado, Ha-
waii, Idaho, Montana, Oregon, Washington, Wyo-
ming, Illinois, Michigan, Minnesota, Nebraska,
North Dakota, Ohio, and Wisconsin.

21 found that the five most available programs of-
fered at women’s institutions were: cosmetology,
custodial/maintenance, food service preparation,
horticulture, sewing, and construction trades. In
contrast, the most available programs at male in-
stitutions were: automotive, agriculture/livestock,
business, barber, building trades, computers, con-
structions, carpentry, culinary/baking, design/

drafting, food service, furniture/upholstery,
graphic arts, horticulture, HVAC, laundry, ma-
chining, metals, painting, printing, welding, and
secretarial. All in all, male institutions offered a
much wider variety of vocational programs than
did female institutions.

3 If the documents from each state’s department
of corrections did not report the average daily
population or if the information was outdated, then
I acquired the information from the 1996 ACA
Directory. This information is based on reported
population as of June 30, 1995.

* If the documents from each state’s department
of corrections did not report the average daily staff
or if the information was outdated, then I acquired
the information from the 1996 ACA Directory. This
information is based on the reported number of
staff as of June 30, 1995.

5 Regional assignments were based on information
from the Bureau of Justice Statistic’s report: Com-
paring Federal and State Prison Inmates, 1995. The
Bureau of Justice Statistics classify the following
states as Southern: Alabama, Arkansas, Delaware,
District of Columbia, Florida, Georgia, Kentucky,
Louisiana, Maryland, Mississippi, North Carolina,
Oklahoma, South Carolina, Tennessee, Texas, Vir-
ginia, and West Virginia.
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Probation Department
Sentencing Recommendations

in Two Utah Counties

THE USE OF A presentence investigation
report (PSI) remains an integral part of the sen-
tencing process in many jurisdictions despite
the growth of mandatory sentencing laws,
three strikes, and truth in sentencing legisla-
tion, as well as the increased use of sentencing
guidelines. While a PSI is required for sentenc-
ing purposes in many states, it remains discre-
tionary in others (Clear, Clear & Burrell, 1989).

Several different groups use the presentence
report for a variety of purposes. Judges rely on
the PSI to help determine the appropriate sen-
tence in a given case. Frequently, a judge’s only
contact with a defendant occurs in the process
of accepting a negotiated guilty plea and at the
sentencing hearing. Prosecutors and defense
attorneys also rely on the presentence report to
assist in preparing for the sentencing hearing.
However, other groups use the PSI for reasons
unrelated to sentencing. Probation/parole of-
ficers and prison employees use the presentence
report as a tool for supervising offenders. The
PSI often provides information which is help-
ful in identifying offender programming needs
as well as risk factors that focus on the likeli-
hood of recidivism. Parole authorities rely on
the PSI when dealing with release decision-mak-
ing for incarcerated inmates (Abadinsky, 2000).

Despite the various uses of the presentence
report by different user groups, a recent Utah
study concluded that the single most impor-
tant purpose of the PSI was to assist the court
in reaching a fair sentencing decision
(Norman & Wadman, 2000). This conclusion
resulted from surveying over 200 judges, pros-
ecutors, defense attorneys, and probation/
parole officers.

The specific content areas of the presen-
tence report vary from jurisdiction to juris-

Michael D. Norman, Weber State University
Robert C. Wadman, Weber State University

diction. However, some uniformity of con-
tent does exist in a large number of states.
Common content areas include: 1) informa-
tion regarding the current offense; 2) the
offender’s past adult and juvenile criminal
record; 3) family history and background; and
4) personal data including education, health,
employment, and substance abuse history
(Black, 1990). In addition, it is not uncom-
mon for state statutes to dictate some con-
tent areas such as victim impact statements
(Clear & Dammer, 2000).

Drass and Spencer (1987) reported that
many jurisdictions also include in the PSI
summary information about the defendant as
well as a sentencing recommendation. How-
ever, Clear and Dammer (2000) point out that
not all probation systems include a sentenc-
ing recommendation in the PSI. Moreover,
they assert that sentencing reforms have suf-
ficiently restricted judicial sentencing discre-
tion so that the PSI recommendation is much
less important than it once was.

Prior studies have examined the rela-
tionship between the sentencing recom-
mendation contained in the presentence re-
port and actual sentencing outcomes. While
there is some variation from study to study,
one finding is consistently clear: In the ma-
jority of cases, judges accept the recommen-
dation contained in the presentence report.
In a 1971 study, Liebermann, Schaffer and
Martin concluded that, when probation was
recommended, judges followed the recom-
mendation in 83 percent of cases. When
prison was recommended, judges followed
the reccommendation 87 percent of the time.
In a more recent study, Latessa (1993) dis-
covered that judges followed the PSI rec-

ommendation in 66 percent of cases involv-
ing a prison recommendation, and in 85
percent of the cases where probation was
recommended.

The development and implementation
of sentencing guidelines began in the late
1970s in the federal courts and in a num-
ber of states (Frase, 1995). Among the
states, Minnesota is credited with being the
first to adopt sentencing guidelines and cre-
ate a state sentencing commission to imple-
ment them (Tonry, 1993). The movement
to develop sentencing guidelines grew from
a desire to reduce the sentencing authority
of the judiciary and thereby reduce the level
of sentencing disparity in the justice system.
In a 1998 national survey, the National In-
stitute of Justice reported that 19 states and
the federal government have sentencing
commissions while 17 states have imple-
mented either presumptive sentencing
guidelines or voluntary/advisory sentenc-
ing guidelines. Among the 17 states, the
survey concluded that 10 use presumptive
guidelines while seven states’ guidelines are
voluntary or advisory.

Sentencing in Utah

The State of Utah predominately uses an in-
determinate sentencing system in conjunc-
tion with mandatory minimum sentences for
alimited number of heinous offenses. Inmates
do not accumulate good time credit. The state
parole board determines the actual amount
of time served by each inmate.

A presentence investigation report is re-
quired by statute for all felony offenses, and
for selected classes of serious misdemeanor
crimes. The report contains a non-binding
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sentencing recommendation from the proba-
tion department. The probation officer who
prepares the PSI determines the recom-
mended sentence by applying a voluntary sen-
tencing guideline system to individual cases.
The sentencing guidelines are calculated by
combining the seriousness of the current
offense(s) with the defendant’s past criminal
record. A matrix system is then used to arrive
at the appropriate sentence. The sentencing
guideline system includes a list of aggravat-
ing and mitigating factors that are used by the
probation staff to adjust the severity of the
recommended sentence.

This study examined the attitudes of 227
Utah judges, prosecutors, public defenders,
and probation/parole officers toward specific
issues related to the sentencing recommen-
dation contained in the PSI, and the use of
the sentencing guideline system. In addition,
the study compared the recommended sen-
tences from 110 randomly selected presen-
tence investigation reports with the actual
sentences imposed by the courts.

The purpose of the study was to assist the
Utah State Department of Corrections in im-
proving the quality and usability of the PSL

Study Design and Participants

A questionnaire was initially developed to
ascertain the attitudes of public employees
who are considered primary users of the PSI
in Utah. The four user groups were: 77 dis-
trict court judges; 50 public defenders; 150
adult probation/parole officers; and 101
prosecutors. A four-point Likert Scale was
used for the closed-end items. Data collec-
tion ensued after experienced members of
the Utah Department of Corrections and the
Utah State Judiciary tested a draft of the sur-
vey instrument.

During April 1999, the survey was distrib-
uted statewide to 378 potential respondents
from the four PSI user groups. Random sam-
pling did not occur. Instead, the researchers
identified the total number of individuals
from each group and used the entire popula-
tion in the study. Preaddressed postage-paid
envelopes were included with each question-
naire for ease of return.

Of the 378 surveys distributed, 227 were
returned providing a response rate of 60 per-
cent. All of the returned questionnaires con-
tained useable data. Among the four PSI
usergroups, judges accounted for 22 percent
of the total respondents, probation/parole
officers 40 percent, prosecutors 34 percent,
and public defenders four percent. The par-

ticipants were largely male (80 percent) and
between the ages of 31 through 50 years.

In the second part of the study, 110 pre-
sentence investigation reports were randomly
sampled from the probation department in
two northern Utah urban counties. These
counties (Weber and Davis) are located im-
mediately north of Salt Lake City, Utah and
have populations of 158,000 and 220,000 re-
spectively. They are both considered part of
the greater Salt Lake City area.

Research team members then contacted
the District Court Clerk in each county and
solicited the actual sentencing record for
each presentence investigation report pre-
viously obtained from the probation de-
partment. The recommended sentences
from the presentence reports were then
compared to the actual sentences imposed
by the court in order to determine 1) the
degree to which judges followed the recom-
mendation contained in the PSI and 2) how
frequently the probation department devi-
ated from their own voluntary sentencing
guideline system.

Study Limitations

The findings from this study should be
viewed with caution for several reasons.
First, the research was conducted in just one
state. Therefore, the findings should not be
generalized to jurisdictions outside of Utah.
Second, among the four PSI user groups,
public defenders were very much under rep-
resented compared to the number of judges,
prosecutors, and probation/parole officers
participating in the study. This may well have
had an impact on the responses to the agree/
disagree statements included in the survey
instrument. Finally, the 110 presentence in-
vestigation reports which were randomly
sampled to compare sentencing recommen-
dations with actual sentences imposed is a
relatively small number drawn from only
two counties.

Summary of Findings

The findings from this study are divided into
two parts. The first asked a group of 227 re-
spondents to reveal their attitudes towards
six statements related to either the sentenc-
ing recommendation part of the PSI or the
use of sentencing guidelines. These respon-
dents consisted of four groups who use the
PSI for a variety of purposes. They included
49 judges, 77 district attorneys, 85 adult pro-
bation and parole officers, and nine public
defenders.

The survey instrument used to collect the
data contained a four-point Likert Scale from
which the participants chose the response that
best reflected their view. The response choices
included Strongly Agree, Agree, Disagree,
and Strongly Disagree.

The second part of the findings compared
the sentencing recommendations from 110
randomly selected presentence investigation
reports with actual sentencing outcomes. The
presentence reports chosen came from two
urban counties immediately north of Salt
Lake City, and included both felony and mis-
demeanor cases. In part, the study sought to
determine whether the perceptions of the PSI
user group members were consistent with
reality when comparing sentencing recom-
mendations with actual judicial dispositions.

Most Respondents Believed that
Judges Follow the Sentencing
Recommendation

The survey instrument asked the participants
whether they agreed with the following state-
ment: Judges almost always follow the sen-
tencing recommendation contained in the
presentence investigation report. Seventy-
four percent of the PSI user group members
either agreed or strongly agreed with this
statement while 26 percent disagreed with it.
Public defenders (89 percent) and prosecu-
tors (77 percent) were the groups most likely
to be in agreement with the statement. The
group least likely to agree with the statement
were the judges (69 percent). Since almost
one-third of the judges disagreed with the
statement, one might conclude that judges
perceive a greater level of judicial autonomy
in sentencing than any other PSI user group.

Little Support for the Idea
of Removing the Sentencing
Recommendation from the PSI

Some critics of the presentence report have
argued that including a sentencing recom-
mendation in the PSI removes sentencing
authority from the judiciary, and gives it to
probation officers (Gaylin, 1974). These re-
spondents were asked about this issue in the
following statement: The PSI should not con-
tain a sentencing recommendation from the
probation department. Instead, the judge
should decide the sentence. Eighty-six per-
cent of the respondents either disagreed or
strongly disagreed with the statement. Pros-
ecutors (95 percent) and judges (90 percent)
were the PSI user groups most inclined to dis-
agree with the statement. Public defenders (56
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percent) were the only group for whom a
majority agreed with the statement. While
speculative, it could be argued that judicial
opposition to this statement underscores the
high level of dependence that judges have
developed for having non-judicial actors (in
this case probation officers) make the sen-
tencing decision for them.

Significant prosecutorial opposition (95 per-
cent) was not anticipated. Such a high level of
disagreement with this statement by prosecu-
tors might reflect either a distrust of placing the
sentencing decision directly in the hands of
judges, or prosecutors were perhaps concerned
that their ability to sentence bargain might be
adversely affected should the PSI no longer con-
tain a sentencing recommendation.

PSI Sentencing Recommenda-
tion Usually Considered
Appropriate

In an article published in 1985, Rosecrance
argued that probation staff possess only a
minimal influence over the sentencing pro-
cess. He asserted that judges trust prosecutor
sentencing recommendations more than pro-
bation officer recommendations. Further,
Rosecrance maintained that while the proba-
tion department gathered a large amount of
information about the offender for inclusion
in the PSI, sentencing decisions were based
on only two factors—the seriousness of the
offense and the defendant’s prior criminal
history. Our survey asked the PSI user group
members to express their extent of agreement
with the following statement: The sentencing
recommendation contained in the PSI usu-
ally reflects the appropriate sentence consid-
ering both the seriousness of the offense and
the defendant’s prior criminal history.

Of the 220 participants who responded to
this statement, 80 percent agreed or strongly
agreed with it. Judges (88 percent) and proba-
tion/parole officers (86 percent) agreed with it
most frequently, while public defenders (67 per-
cent) disagreed most often with the statement.

Sentencing Recommendations
Perceived as Unrelated to
Judicial Philosophy

Past studies have documented the tendency
of judges to adopt the sentencing recommen-
dation contained in the PSI. Speculation per-
sists as to why the level of sentencing confor-
mity is as high as it is. Cromwell & del Carmen
(1999) suggest that experienced probation
officers, over time, come to understand the
sentencing philosophy or predisposition of

the judges. The sentencing recommendation
is then tailored to satisfy the perceived pre-
disposition of the judge in a given case. In this
study, the participants were asked to respond
to the following statement: The sentencing
recommendation is often designed to con-
form to what the probation officer perceives
to be the sentencing philosophy or predis-
position of the judge assigned to the case.
Seventy-three percent of the participants dis-
agreed with this statement while 27 percent
agreed with it. The two groups most likely to
disagree with this statement were the judges
(91 percent) and the prosecutors (74 percent).
The group most likely to agree with this state-
ment was the probation/parole officer re-
spondents (37 percent). The fact that more
than one-third of the probation/parole offic-
ers who participated in the study agreed with
this statement surprised us, because Utah has
adopted sentencing guidelines that are used
in the preparation of the PSI. The officer writ-
ing the PSI arrives at a recommended sentence
after calculating the guideline and then staffs
the recommendation with other probation
officers. The probation department has the
discretionary authority to make a sentencing
recommendation that is more or less severe
than the guideline dictates because the guide-
line system is not binding. Departure from
the sentencing guideline might occur as the
result of aggravating or mitigating case facts
or because the probation staff understands
that individual judges do have expectations
for sentencing recommendations in certain
types of cases.

Sentencing Guidelines
perceived as Helping to Reduce
Sentencing Disparity

The development of sentencing guidelines has
occurred throughout the U.S. during the past
20 years (Latessa & Allen, 1999). According
to a recent report in the National Institute of
Justice Journal (1998), the federal government
and 17 states have adopted either presump-
tive sentencing guidelines or voluntary/advi-
sory sentencing guidelines. Proponents of
sentencing guidelines believe that guidelines
will limit judicial discretion and promote
greater uniformity in sentencing (Heaney,
1991; Abadinsky, 2000).

In this study, we asked the respondents for
their views on the sentencing guideline issue
using two statements. The first statement was:
The sentencing guidelines used in the prepa-
ration of the PSI helps to reduce sentencing
disparity. Seventy-seven percent of the re-

spondents either agreed or strongly agreed
with the statement. Among the four PSI user
groups surveyed, judges (86 percent) and
prosecutors (79 percent) were the groups
demonstrating the highest level of agreement
with the statement. The group showing the
least amount of agreement with the statement
was the public defenders (62 percent).

The final agree/disagree statement asked
the participants to respond to the following:
When making the sentencing recommenda-
tion, the probation officer preparing the PSI
rarely deviates from the sentencing guide-
line. Sixty-nine percent of the respondents
agreed or strongly agreed with the statement
while 31 percent disagreed with it. More
judges (78 percent) agreed with the statement
than any other group. Public defenders (55
percent) were least likely to agree with the
statement. The high level of agreement with
this statement from the judicial respondents
was not surprising considering their strong
sentiment that using guidelines helps to re-
duce sentencing disparity.

Conformity Found Between
Sentencing Recommendations
and Sentences Imposed

The remaining findings involved a random
sample of 110 presentence investigation re-
ports from two northern Utah counties in
which the sentencing recommendation was
compared with the actual sentence imposed
by the court. Table 1 describes the presentence
reports sampled by the type of case (felony or
misdemeanor) and by the type of offense
committed.

Of the 110 cases examined, sentences were
available in 101 cases. In the remaining nine
cases, the defendant either failed to appear for
sentencing or the sentencing hearing was
postponed. As Table 1 indicates, the major-
ity of cases involved felony crimes, most of
which were either drug related or property
offenses. The range of offenses for which mis-
demeanor presentence reports were prepared
was somewhat broader. Property offenses
such as vehicle burglary and theft were most
common, as were drug/alcohol crimes.

In terms of actual sentences imposed, 20
percent of the felony offenders received in-
determinate prison sentences. Eighty percent
of felony offenders were sentenced to some
form of probation, often required to serve up
to one year of jail as a special condition of the
probation order.

Among the misdemeanor cases reviewed,
76 percent of actual sentences involved either
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TABLE 1
Types of Presentence Reports

Type of Case

Type of Offense Committed

Felony: (N=60) 1.

Possession/Distribution of

Controlled Substance

. Forgery
. Theft

Misdemeanor: (N=41)
. Assault

W= Wi

. Vehicle Burglary

. Possession/Use of Controlled

Substance

. Theft

[SERFN

TOTAL: N=101

. Drunk Driving

formal or informal (Bench) probation often
with jail as a special condition. The remaining
misdemeanor cases (24%) involved either a
fine or a jail commitment without probation.

In determining whether the sentence im-
posed matched the probation department
recommendation, the researchers focused on
the main element of each sentence. In felony
cases, the main element of the sentence was
probation, commitment to prison, or a com-
bination of probation and jail. In misde-
meanor cases, it was a commitment to jail,
some type of probation, or a combination of
probation and jail time. We allowed for sen-
tencing variations in such areas as the amount
of fines, victim restitution, and community
service orders, while still concluding that the
sentencing recommendation was substan-
tially followed.

Of the 101 cases reviewed, the court fol-
lowed the sentencing recommendation con-
tained in the PSIin 93 cases (92 percent of the
total). There was very little difference based on
whether the offense was a felony or misde-
meanor. Among the 60 felony cases, the court
followed the sentencing recommendation in
56 cases (93 percent). In the 41 misdemeanor
cases, the court followed the sentencing rec-
ommendation in 37 cases (90 percent).

With respect to departure from the volun-
tary sentencing guideline system used in Utah,
the results were remarkably similar. Of the 101
cases studied, the probation department fol-
lowed the sentencing guideline in 92 cases (91
percent), and departed from the guideline in
nine cases (9 percent). In each of the nine cases
in which the guideline was not followed, the
offense involved was a felony. There were no
departures from the sentencing guideline in the
misdemeanor cases studied. In the nine felony

cases in which the probation staff departed
from the guideline, five resulted in a more se-
vere sentencing recommendation than the
guideline called for, while four were less severe.
Aggravating and mitigating case factors were
cited in each instance as the basis for depar-
ture from the sentencing guideline.

Strict adherence to the sentencing guide-
lines could be viewed as either positive or
negative depending upon how one feels about
the use of sentencing guidelines. In this study,
the guideline was followed in more than nine
of every 10 cases examined. If one believes that
the use of sentencing guidelines promotes
greater fairness and consistency in sentenc-
ing by reducing disparity, then closely follow-
ing the guideline is a good thing. Conversely,
one might argue that having so few cases in
which the probation department deviated
from the guideline creates a “cookie-cutter”
approach to sentencing that is largely devoid
of human involvement. A relatively simple
formula decides the sentence without the
probation officer’s assessment of the case and
impressions of the defendant.

While it is beyond the scope of this study
to address this problem, it is important for
those who are directly involved in the sentenc-
ing process to attempt to resolve this issue.

Conclusions

Almost three out of four participants (74 per-
cent) believed that judges follow the sentenc-
ing recommendation contained in the PSI. In
this study, perception closely matched reality.
Of the 110 cases reviewed, judges followed the
sentencing recommendation contained in the
PSI 92 percent of the time. It made very little
difference (93 percent in felony cases, 90 per-
cent in misdemeanors) whether the sentenc-

ing recommendation involved a felony or mis-
demeanor offense. In addition, there was sig-
nificant opposition (86 percent) to the notion
of removing the sentencing recommendation
from the PSI altogether. Only 14 percent of the
respondents supported this idea.

Most of the participants appeared satisfied
with the appropriateness of the sentencing
recommendation made by the probation staff.
Eighty percent of the respondents believed
that the sentencing recommendations are
appropriate considering both the seriousness
of the offense committed and the defendant’s
past criminal history. A minority of respon-
dents (27 percent) believed that the sentenc-
ing recommendation is often designed to con-
form to what the probation officer perceives
to be the sentencing philosophy of the judge
assigned to the case.

The respondents were asked their views on
two issues related to the use of sentencing
guidelines. The first statement asked whether
the use of the sentencing guidelines helps to
reduce sentencing disparity. Seventy-seven
percent of the respondents believed that using
the guidelines helps to reduce sentencing in-
equities. In a related statement, 69 percent of
the participants believed that when making the
sentencing recommendation for inclusion in
the PSI, the probation officer rarely deviated
from the sentencing guidelines. This percep-
tion also matched reality. In this study, the
probation staff followed the sentencing recom-
mendation derived from the voluntary sen-
tencing guideline system used in Utah in 91
percent of the presentence reports examined.
In only nine cases did the probation depart-
ment recommend a sentence different from
that dictated by the sentencing guidelines.
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Training the Substance Abuse
Specialist

IN “SELECTING THE SUBSTANCE
Abuse Specialist” (Torres & Latta, 2000), we
describe the various probation and parole
officer typologies found in the literature and
conclude that the authoritative traits needed
to effectively supervise substance abusing of-
fenders are most likely to be found in the law-
enforcer, “make-him-do-it” style. The non-
directive, social-worker approach, while well
meaning, only reinforces manipulative, game-
playing behavior in the substance abusing
offender. Traits exhibited by substance abus-
ers—such as impulsivity, sociopathy or psy-
chopathy (a cluster of problematic and high
risk traits), depression, low energy, egocen-
tricity, low self-esteem, anxiety, and a low
tolerance for frustration—in combination, do
not readily respond to the disease model ap-
proach. Pathological lying, irresponsible be-
havior, lack of empathy, callousness, and will-
ingness to become engaged in a diverse range
of criminal behavior requires the firm style
of an authoritative officer. Rettig (1977) per-
haps best summarizes the substance abusing
mentality in the autobiography, Manny: A
Criminal-Addict’s Story. In the book, Manny,
while serving time at New York’s infamous
Sing Sing prison, comments on the “dope
fiend mentality,” when Raul, his closest friend
in the “joint” inadvertently sets him up for a
“hit.” Manny says:

“I should of known anyway. You see,
Raul was a classic of the dope fiend men-
tality. Man, I can’t tell you that too many
times. You can’t trust dope fiends...See,
when you let down your defenses even
for a minute....I forgot that Raul was a
dope fiend. For me Raul was a pal and a

Sam Torres, Ph.D., California State University, Long Beach
Robert M. Latta, Chief U.S. Probation Officer, Los Angeles

buddy in the joint...We hustled together
and scored dope together. So, I let down
my defenses and became really human
toward the guy, and I got screwed...
When you’re a dope fiend there’s no
rules, no regulations, no system of buddy-
buddy or friendship that counts...He
thought like a dope fiend and the cardi-
nal idea here is to hustle who you have to
and get by, so long as you can keep scor-
ing. Dope fiends are always conning each
other...And the same thing that happened
to me in the joint happens all the time in
the streets. Don’t ever trust any dope fiend;
they’ll turn on you every time for a five-
dollar fix (Rettig, 1977, p. 88-90).

In view of the personality traits and be-
haviors exhibited by substance-abusing of-
fenders, we have emphasized that the pro-
bation officer who is a substance abuse spe-
cialist should possess authoritative person-
ality traits such as dominance, imposing de-
meanor, and decisiveness. These desirable
authoritative traits were also differentiated
from the less desirable authoritarian traits
like harshness and a dictatorial attitude.
Needless to say, excellent organizational
skills are important in probation and parole
generally, but even more so with a substance
abuse caseload, due to its high level of activ-
ity. The probation or parole office seeking
an effective supervision program to reduce
the incidence of drug use and new criminal
conduct will establish a definitive office phi-
losophy and policy. Our approach in Los
Angeles combines a high level of surveillance
to monitor abstinence from drugs and alco-
hol with a heavy reliance on community re-

sources, especially the therapeutic commu-
nity modality of drug treatment. An effec-
tive strategy also depends on specialized drug
caseloads. Once the appropriate officers are
selected for the drug specialist position, rel-
evant training must be provided.

Developing a Substance-Abuse
Training Program

The Central District of California (CDC) has
20 years experience with the substance abuse
specialist position. A series of articles in Fed-
eral Probation (Torres: 1996a, 1996b, 1997a,
1997b, 1998a, 1998b, 1999, & 2000) outlined
in considerable detail the philosophy and
strategy developed in the CDC for supervis-
ing substance-abusing offenders, using a ra-
tional choice model rather than the more
common disease model perspective. Torres
(19964, p.22) reports:

In summary, I conclude people have the
ability to choose whether or not to con-
tinue their substance-abusing behavior,
even while I acknowledge that disparate
economic, social, psychological, and bio-
logical conditions place individuals at a
higher or lower risk of substance abuse
and criminality. For the probation officer,
the most effective approach in supervis-
ing the substance-abusing offender is to
set explicit limits, to inform the proba-
tioner/parolee of the consequences for
noncompliance, and to be prepared to
enforce the limits when and if violations
occur. The preferred course of action for
many, if not most, users is placement in
a therapeutic community, with credible
threats and coercion if necessary.
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As senior U.S. probation officer (USPO)
drug specialists began retiring, and in antici-
pation of further retirements, the chief U.S.
probation officer (CUSPO) concluded that
there was an urgent need for a substance abuse
specialist development training program. In
early 1999, the CUSPO selected a committee
comprised of the deputy chief U.S. probation
officer (DCUSPO), the two assistant chief
deputy probation officers (ACDUSPO), the
substance abuse coordinator (SAC), and the
aftercare coordinator (AC), to develop a
training program for officers interested in
applying for this specialized position. It
should be noted that the substance-abuse spe-
cialist position in the CDC has historically
been a grade-13 position (the USPO journey-
man position has been a grade 12). Therefore,
it was anticipated that the prospect of pro-
motion to a senior USPO position with an
increase in pay would prove attractive to
many line officers seeking the position, would
provide a greater challenge, or both. Once the
academic portion of the program had been
established it was determined that the SAC
would conduct and coordinate all phases of
the training program and evaluation process.
In April, 1999, the CUSPO distributed the
following announcement to all officer staffin
supervision services:

Our office is introducing a substance
abuse specialist development program to
assist in filling vacancies and preparing
for future openings. Any interested of-
ficer may apply. The program will include
academic as well as practical experience.
The practical experience involves direct
individual assessment by a substance
abuse team who will identify areas for
development. Selected applicants will be
required to work for a period of two to
four months with a drug caseload at the
branch office where the applicant is pres-
ently assigned. Level of proficiency will
be evaluated. The number of applications
received will aid in determining the se-
lection process. Again, any officer with
an interest should apply. Submit your
name by April 28, 1999 (CDC, memo-
randum, April 21, 1999).

Within one week, 32 officers had indicated
an interest in participating in the substance
abuse specialist development program. The
initial memo announcing the program was
distributed on April 21st and the list of the 32
candidates was announced on April 29. A
meeting to discuss the selection process oc-

curred a week later on May 6, 1999, and the
actual training commenced on June 9, 1999.
The academic component of the development
program occurred on consecutive Wednes-
days at the Roybal Federal Building in down-
town Los Angeles. Attendance at all sessions
was mandatory for the participants.

Academic Component:
Program Curriculum

As noted above, the development program
was divided into academic and experiential/
on-the-job training (OJT) components. The
selection and training processes occurred si-
multaneously. In the OJT component, par-
ticipating officers supervised a drug caseload
for a three-month period. Prior to the first
session of the academic component, all par-
ticipating officers were provided with a copy
of the classroom training schedule. All par-
ticipants attended the academic component
together during the month of June, 1999.
However, the participants were divided into
two separate groups for the experiential com-
ponents and the participatory forums. Group
one met in July through September, and
group two met from October to December,
1999. Each participant received a packet of
training materials along with the Federal Ju-
dicial Center’s publication “Supervising Sub-
stance Abusers,” participants manual, lesson
plans, and self-study packet. The academic
training component consisted of four mod-
ules and three “participatory forums” which
are described below.

Module I: Central District Substance
Abuse Philosophy

The primary purpose of this module was to
present in detail the CDC’s philosophy re-
garding substance abuse and supervising of-
fenders. New USPO drug specialists must
understand not only the policy of the district,
but also the underlying rationale for our spe-
cific approach. This module also included a
discussion of the ideal psychological orienta-
tion and temperament of the substance abuse
specialist, and required organizational skills.
This training module included a discussion
of the following issues:

+ Establishing a specific philosophy is
often problematic because officers
subscribe to differing philosophies and
often hold fiercely to their positions.

+  The approach/strategy utilized in the CDC
has proven effective in deterring drug use
and preventing new criminal conduct.

Historical development of CDC’s total
abstinence approach. CDC struggled to
find a balance between excessive
disparity in handling drug aftercare
violations and a rigid approach that
allowed little discretion to consider
individual circumstances.

The roots of CDC policy in the Classical
tradition of criminology.

Disagreement with the popular notion
that addiction is a disease.

The legal perspective of the problem of
illegal drug use.

The protection of the community and
the offender through a total abstinence
approach, the CDC’s primary goal as it
relates to drug abuse.

Implications for caseload management
and casework implementation of the
total abstinence approach, the offender
is responsible for his/her drug use, CDC
requires action on every incident of drug
use, offenders are to be carefully
structured regarding total abstinence
expectations, and rapid detection
through a sophisticated drug testing
program.

Review of Federal Judicial Center studies
of aftercare programs.

Probation officer styles as they relate to
the philosophical orientation of the

CDC.

Knowledge and skills that are essential to
the substance abuse specialist:

Handling confrontation effec-
tively.

Treating offenders firmly, profes-
sionally, and with respect.

Identifying a wide range of
sophisticated manipulations.
Setting limits and sticking by
those limits.

Having strong organizational skills
and the ability to set priorities.

Being diligent in field note
recording.

Recognizing that drug caseload is
like being on a treadmill.

Recognizing high potential for
burnout.
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* Realizing that colleagues will
usually not be sympathetic to your
workload because “that’s why you
get the big bucks.”

+ Recognizing that you will make a
difference in the lives of some
offenders but most long-term
users will continue to use drugs.

*+ Acquiring a high degree of
knowledge and awareness of
community for substance abusing
persons.

Module II: Interviewing/Structuring
and Assessment

This module focused on interviewing, struc-
turing, and assessing the substance-abusing
offender. This session addressed dual diagno-
sis treatment modalities and initial referral
strategies. As in the other modules, the train-
ing was conducted by substance abuse spe-
cialists with over 20 years of experience and
included the following topics:

+ Beliefs and philosophies about chemical
dependency.

*+ Red flags of abuse.
+ Risk issues and liability.

+ Focus of the addict/alcoholic: “getting
over” on the PO.

« List of substance abuser characteristics.

+ Importance of consistency and meaning
what you say.

¢ Testing for illegal and legal drugs.

¢+ Collection of an offender’s drug/alcohol
history data.

+ The drug aftercare case summary.

+ Phases of testing.

+  Specific gravity and stalls.

+ The drug program intake interview.

+ Consequences for drug aftercare
violations (stalls, no-shows, positives,
alcohol).

+  Community Correctional Center versus
therapeutic community placement.

+ Importance of random drug testing.

Dual Diagnosis (DD)
and the Substance-Abuser

Definition and overview of the dual
diagnosis disorder.

Clinical data on DD.

+  Severity of adjustment problems
incurred by DD offenders.

+ Identification and Evaluation.

+ Federal Judicial Center Videotape:
Substance Abuse and Mental Disorder
Concurrent Illness.

+ Treatment and Supervision Strategies.

*  Assessing potential danger and crisis
intervention.

+  “Strengths approach:” Accentuate
positive and establish support system.

+ Addressing non-compliance: Incremen-
tal sanctions.

+ Fairness, consistency, and availability.

+ Offender perspective: Presentation by
53-year-old dual diagnosis offender
discussing supervision and treatment
interventions that have been effective.

Module Ill: Supervision of Substance
Abusers, Problems, and Violations

The primary purpose of this module was to
discuss specific issues in the supervision of
substance abusers, unique problems, and the
types of violations that a drug specialist can
anticipate. Treatment modalities and refer-
ral strategies in response to a violation were
also discussed by two senior USPO drug spe-
cialists. This module included:

+ Re-examination of philosophical
approach and differentiated between
free-will and disease model of addiction.

+  Examination of terms such as relapse,
disease, caused, “crying for help,”
compassion.

+ Confrontation versus enabling.

+  Case studies for discussion: example of
high risk cases.

+ Job burnout versus job satisfaction.

*  Primary goal of supervision: protection
of community.

+  Phases of substance abuse testing.

+ Indicators or “red flags” that signal

problems:
+ Physical signs.
+ Emotional/Psychological signs.
*  Social/Interpersonal signs.
+ Legal problems.

+ Supervision problems (stalls, late,
no shows, diluted tests).

The positive drug test: what does it
mean?

Characteristic responses by offender to
the “dirty” test and probation officer
response:

+ Lie or downplay extent of
problem.

+ Mitigate or blame others.

+ Challenge drug testing methods or
procedures.

+  Respond emotionally or angrily.

Treatment intervention strategies: least
restrictive to most restrictive.

Treatment modality should fit the
offender and the drug of abuse.

Factors to consider in determining
treatment or punishment.

Immediate response is critical.

12-step programs: the 12 traditions of
AA/NA

Rational recovery program.
Counseling: private versus contractual.
Halfway-house participation.

Combining treatment modalities as a
response to violation.

USPO responsibility to know programs
available in community.

Implementing court intervention in
response to violation(s).

+  Court modification: should be
clear and specific.

+ When modification is refused by
offender, what does USPO do?

« Citation or warrant decision.
Case scenarios and recommendations.
Dos and don’ts.

«  Don’t assume an offender is clean
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and sober because he or she has
completed a drug testing program
in another district or unit.

+ Never advise an offender of a
positive test in their home.

+ Test suspended cases on a surprise
basis.

+  Don’t negotiate on the collection
date of any surprise test.

+ Never negotiate sanctions with a
violator.

« Don’t tell an offender a warrant
has been issued.

«  Don’t make idle threats. Say what
you mean, and mean what you
say.

+ Don’t allow an offender’s person-
ality to influence your decisions.

+ Don’t let an offender’s praise
influence your decisions.

Module 1V: Substance Abuse Testing
and Drug Trends

The segment on substance abuse testing and
drug trends was presented by PharmChem
laboratory staff and included the following
issues:

+ Drug testing procedures/specimen
collection.

*  Precautions against adulteration.
+ Laboratory procedures
+  Emit screening.

*+  Gas chromatography/mass
spectrometry.

+ Electronic results reporting.
+  Quality control.

+ Federal probation routine drug test
panel.

+ Adulteration testing.
+  On-site testing—how does it work?

+  PharmChem sweat patch & drug
detection in sweat: How does it work?

+ Patch versus urine: window of detection.
*  Sweat patch: court challenges.

+ Using non-instrumental hand-held
testing devices.

+  Centralized laboratory.
+  On-site instrumentation based.
+  On-site non-instrument based.

+ Tips for using non-instrumental
testing devices.

The above topics were presented during
the academic component; however this out-
line does not reflect the considerable detail
and elaboration outlined by each of the pre-
senters. For example, PharmChem gave a de-
tailed explanation of the sweat patch, as well
as discussing who can’t wear the patch. In
addition, the presenters pointed out the ad-
vantages and disadvantages of the sweat patch
versus urine drug testing. Non-instrumental
hand-held testing devices were also covered
in detail. At the beginning of the PharmChem
presentation the participants submitted a list
of questions, and these were addressed by the
presenters throughout the day.

Participatory Forums

The experiential component of the substance
abuse coordinator training included “partici-
patory forums” in which USPOs-participants
applied some of the information obtained
from the academic component and also dis-
cussed problems and issues arising from their
experiences in supervising a drug caseload.
For example, in participatory forum number
one, officers received training with forms that
are used by the drug specialist. Later, the par-
ticipants were divided into two groups with
each group being required to present viola-
tion letters and recommendations that they
had made. These were then discussed by the
entire group.

Completing court letters on special drug
aftercare violations and making recommen-
dations promotes an understanding of the
various treatment options and sanctions that
a USPO has available. Types of drug aftercare
violations were also discussed as part of this
training exercise. In another exercise, the
group was again divided to discuss the po-
tential use of an initial interview checklist. An
initial interview checKklist is used by some of-
ficers to assure that they have adequately re-
viewed the major items. Officers may choose
to use both a checklist and a supervision
folder. It has been recognized by some offic-
ers that the initial interview covers an array
of information, conditions, and instructions
and, therefore, it is almost impossible for any
one offender to absorb all that is covered. To
address this initial interview information

overload, some officers use the supervision
folder, which contains the judgment and
commitment order, conditions, district map,
monthly supervision reports, USPO’s busi-
ness card, appointment and map to the after-
care agency, firearms restriction form, and a
list of various community resources. The su-
pervision folder is individualized and may
contain more or less information depending
on the officer. It is bound and given to the
offender at the end of the initial interview.
Officers all discussed what the checklist
should include and what the folder should
contain. Lastly, the first participatory forum
addressed the issue of drug aftercare contract
vendors and what types of problems might
be encountered. Topics included prompt in-
take interviews and expeditious notification
of positive test results and/or no shows.

The second participatory forum asked of-
ficers to differentiate between the complex-
ity and problems associated with a drug ver-
sus a regular supervision caseload. The pur-
pose of this exercise was to move to consider
the scope and nuances of supervising a drug
caseload and what it might mean to be a drug
specialist for most of one’s career. At the last
participatory forum, USPOs discussed further
the various forms that must be handled by
the SAC. Other topics were Oral Fluid Test-
ing Technologies and Sexually Transmitted
Diseases. The participatory forum concluded
with a discussion of a self-evaluation form
that each USPO participant was required to
complete at the end of the development train-
ing program.

Experiential Component:
Supervising a Substance-Abuse
Caseload for Three Months

Following the academic component of the de-
velopment program, participants switched
caseloads with the substance-abuse specialist
in their units or were assigned active drug test-
ing cases and obtained three months of first-
hand experience supervising a substance abuse
caseload. During this period, participant’s
caseload management was overseen by the sub-
stance-abuse specialist (if one was present in
the particular branch office), the supervisor,
and the SAC. To monitor the activities of the
participants, a form was developed to be com-
pleted by the end of each month. The monthly
statistics form compiled the number of ac-
tivities and reports completed by each par-
ticipant in the substance abuse specialist pro-
gram. There were 10 types of activities and
reports compiled for each participant. These
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included the number of initial interviews con-
ducted, summaries dictated, violations re-
ports completed, court appearances, number
of positive drug tests submitted, total num-
ber of cases being supervised, and the num-
ber of delinquent monthly reports. Item 11
on the form allowed the participant to include
a comment(s) on any extraordinary activity
which occurred during the period.

Supervisor Evaluation

At the conclusion of the experiential compo-
nent, each supervisor was asked to rate the
participate on a 1 to 10 scale, with 1 being
poor and 10 being excellent. Supervisors were
asked to evaluate the USPO on personal rela-
tions, professional skills (as related to super-
vising a drug caseload), caseload manage-
ment, time management, and professional
development.

Self-Evaluation

At the end of both the academic and experi-
ential components of the development pro-
gram, participants were required to complete
a self-evaluation form and to detail what they
had learned about personal relations, profes-
sional skills, caseload management, time
management, and professional development,
as related to being a substance-abuse special-
ist. Officers were asked whether, following the
training, they were now prepared to assume
a substance-abuse caseload assignment. If so,
they were then asked to list their first three
area office choices. Participants could also
check off a box indicating they were interested
in becoming a substance abuse specialist, “but
not at this time” or to simply check that they
were “no longer interested in becoming a sub-
stance abuse specialist.”

Staff Support Evaluation

In most jurisdictions, support staff have little
or no input in the evaluation and assessment
of officer staff for promotion. However, a
third level of evaluation was established
wherein the clerical staff of each office con-
tributed to the assessment of the drug spe-
cialist candidates and a specific form was de-
veloped for their evaluation rating and com-
ments. Selected support staff evaluated the
officer-participant on 12 items using a 5 point
rating scale, with 5 being outstanding and 1
being below average. The dimensions evalu-
ated were:

1. Participant is knowledgeable of office

practices and procedures.

2. Participant is available and approach-
able.

3. Participant demonstrates “people skills.”

4. Tam able to express my opinion and feel
heard by the participant.

5. Participant communicates directions
clearly so I know what is expected of me.

6. Revisions of court letters are edited in
such a manner that I can read and
understand them without causing any
delay in my work.

7. Participant responds in a timely manner
to any questions I have regarding
assignment of cases.

8. Participant treats me with respect.
9. Participant treats offenders with respect.

10. Participant gives me positive recognition
and/or feedback.

11. Participant possesses a good sense of
humor.

12. Participant models the character and
work ethic he/she expects from others.

In addition to rating the participant along
these 5 dimensions, an additional question
was posed, “Would you choose to work in the
same office with the participant?” Support
staff responded to the question and then were
asked to “please comment.” At the bottom of
the form was a blank space where support staff
were to indicate the overall rating given to the
participant.

Selection Process

At the end of the “substance abuse specialist
development program,” the participants were
ranked by the substance abuse coordinator
(SAC) with input from the aftercare coordi-
nator (AC). Of the 32 initial applicants, 27
completed the development program. As part
of the assessment process, the SAC sat in on
initial interviews conducted by all 27 partici-
pants. The SAC then provided a written as-
sessment and suggestions for improvement
to each participant, participant’s supervisor,
and ADCUSPO. An attempt was made to
observe a second initial interview to deter-
mine if each participant had improved and/
or integrated the suggestions from the SAC’s
first assessment. Though time did not permit
asecond observation with all 27 participants,
about three quarters of the participants did
receive a second assessment. At the conclu-

sion of the training program, the SAC and AC
reviewed the various evaluation forms and
conducted an initial ranking based on the
SUSPO’s rating forms. The second level of
ranking incorporated the participants’ self-
evaluations and support staff assessments. In
the third and final step of the ranking pro-
cess the SAC, based on evaluation scores and
assessment criteria, listed each participant
from 1 to 27. This list was then presented to
the chief U.S. probation officer (CUSPO). The
SAC also assessed the need for a substance
abuse specialist in each area office and iden-
tified vacancies.

Conclusion

Within one week of announcing and intro-
ducing a substance abuse specialist develop-
ment program to assist in filling vacancies,
32 U.S. probation officers within the district
had applied for the “development program.”
Once the list was established, the district
moved expeditiously to commence the actual
training program which was broken down
into two separate components, academic and
experiential. The academic component con-
tained four all-day modules which included
topics on the district’s substance abuse phi-
losophy, interview/structuring, assessment,
dual diagnosis, supervising the substance
abuser, problems/violations, as well as a pre-
sentation by the Pharmchem Laboratory on
testing methodologies and drug trends. As
part of the experiential component three
“participatory forums” were conducted,
which allowed the participants to integrate the
concepts that were presented in the academic
modules with their experiences from the OJT
component. The SAC also identified the need
for a substance abuse specialist in each office
and identified vacancies.

The experiential or OJT component al-
lowed each participant to have the actual ex-
perience of supervising this type of demand-
ing caseload for three months. Each partici-
pant was required to maintain and submit
monthly statistics on the activities which oc-
curred. These included initial interviews con-
ducted, number of case summaries dictated,
violation reports completed, as well as court
appearances and other miscellaneous activi-
ties.

At the end of the development program,
considerable input on performance was ob-
tained from supervisors, support staff and the
substance abuse coordinator as well as a self-
evaluation by the participants themselves.
Based on these combined evaluations, the
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substance abuse coordinator in consultation
with other administrators developed a rank
order list of the participants to submit to the
chief probation officer for appointment and
promotion.

At the writing of this article, the academic
and experiential components had concluded
and a list ranking of the participants had been
submitted to the chief U.S. probation officer
for his consideration. While it is still too early
to determine if this development program will
be effective in selecting officers appropriate for
a substance-abuse caseload, we think that, ata
minimum, we have established objective cri-
teria and a process that ensures fairness. Fur-
thermore, the classroom and OJT training
components would seem to provide essential
academic training by veteran drug specialists
while also permitting the participants to su-
pervise a drug caseload for three months. It is
hoped that the development program will help
us select drug specialists who possess a basic
understanding of substance abuse issues and

subscribe to the district’s philosophical orien-
tation. This should result in greater consistency
in carrying out the district’s strategy for super-
vising substance abuse offenders, which in turn
will allow us to continue a practice that has
been effective in reducing drug use and new
criminal conduct in the substance-abusing of-
fenders under our supervision. It is a strategy
that we believe serves the best interest of the
community we are obligated to protect as well
as offenders who confront further legal and so-
cial consequences if they continue to use and
abuse drugs and alcohol.
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UP TO SPEED

A Review of Research for Practitioners

Juvenile Curfew Laws
and Their Influence on
Crime

By Davip McDowALL*

During the 1990s, many American cities
adopted juvenile curfews, hoping that they
would reduce crime rates and protect young
people from harm. Curfew laws had been
common in the United States since the turn
of the twentieth century, but they had lost
some of their appeal with changing ideas
about delinquency control. As rates of youth
violence soared in the late 1980s, policy mak-
ers began to reexamine old approaches.

Ruefle and Reynolds (1996) found that 77
percent of U.S. cities with a population 0£ 200,000
or more had a curfew law in effect during 1995.
Most of these laws were recent: since1990, 60
percent of the cities had either adopted a new
ordinance or revised an existing one.

The popularity of curfews was not limited
only to the largest jurisdictions. Seventy-three
percent of cities with populations of 100,000
or more had a curfew in 1995 (Ruefle &
Reynolds, 1996), and 80 percent of cities with
populations of at least 30,000 had one in 1997
(U.S. Conference of Mayors, 1997).

Along with the enactments came increased
attention to enforcement. Arrests for curfew
and loitering law violations rose steadily
through the 1990s, almost tripling between
1988 and 1997 (Maguire & Pastore, 1999, p.
337). Although the available statistics do not
separate curfew from loitering arrests, one
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might reasonably assume that curfews ac-
count for the bulk of the increase.

Public officials generally express high lev-
els of satisfaction with their laws, and most
believe that they reduce crime (U.S. Confer-
ence of Mayors, 1997). Limited evidence from
surveys and focus groups shows that curfews
also are popular with adults and—at least in
principle-with juveniles (Crowell, 1996;
Ruefle & Reynolds, 1995; Reynolds, Ruefle,
Seydlitz, & Jenkins, 1999). Yet studies of the
effects of the laws on crime are few, and they
do not strongly support the idea that curfews
are successful in achieving their goals.

This article reviews research on curfew
laws, especially evaluations of their impact on
crime. Including this introduction, the article
consists of five sections. The article’s second
section summarizes the requirements and sta-
tus of current laws, while the third section
considers how curfews might affect youth
crime rates. The fourth section reviews evalu-
ations of preventive effects, and the fifth sec-
tion concludes.

Structure, Operation, and
Legality of Curfew Laws

The details of curfew laws vary from area to
area, but their basic provisions are highly
similar (see Maguire & Pastore, 1997, pp. 112-
117). Among cities with populations of
100,000 or more, the upper age subject to the
laws ranges between 14 and 17, with 16 and
17 being the most common choices. Curfews
usually begin at between 10:00 P.M. and mid-

night, and they usually end at between 4:00
and 6:00 in the morning.

The laws differ more substantially in mi-
nor respects. Some curfews begin later on
weekend nights than on weekdays, and some
begin later during summer months than dur-
ing the school year. Many cities specify ear-
lier curfews for younger children than for
older ones. A few cities, such as Las Vegas and
Orlando, place special restrictions on enter-
tainment districts.

Besides their nighttime curfews, some cit-
ies also impose curfews that cover the day-
time period when most young people are in
school. A 1997 survey found that 20 percent
of cities with populations of 30,000 or more
had ordinances that applied to both daytime
and nighttime hours (U.S. Conference of
Mayors, 1997).

Sanctions and enforcement procedures dif-
fer more across jurisdictions than do the re-
quirements of the laws themselves (see, e.g.,
Garrett et al., 1994; Office of Juvenile Justice
and Delinquency Prevention, 1996). Some
police departments take violators into custody,
while others cite them, return them to their
homes, or simply tell them to move along.

The most common penalties for violations
are fines for the juveniles or their parents,
community service work, and diversion to
counseling programs. Many cities have spe-
cial centers to hold curfew breakers, often
with access to social service agencies. A cen-
tral feature of most current laws is a mini-
mum amount of legal formality, reducing the

*This article was supported by Grant Number R49/CCR213685 from the Centers for Disease Control and Prevention. Its contents are solely the
responsibility of the author, and do not necessarily represent the official views of the Centers for Disease Control and Prevention.
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time and paperwork that police officers must
devote to enforcement.

Despite their favor among local officials,
the legal status of curfew laws is problematic.
The Supreme Court has repeatedly refused to
rule on their constitutionality, and state and
federal courts have issued conflicting deci-
sions (see Hemmens & Bennett, 1998; 1999
for authoritative reviews of the legal issues).
The American Civil Liberties Union regularly
challenges the laws, and it has prevailed in
several cases.

In 1994, the Fifth Circuit Court of Appeals
upheld Dallas’s curfew. Two features of the
Dallas law apparently accounted for its legal
success. First, the city showed that juveniles
committed a large share of Dallas’s crimes,
and that crime rates were high during curfew
hours. Second, the city allowed many excep-
tions to the law, and so employed the least
restrictive means of accomplishing its goals.

After the Fifth Circuit ruling, other cities
adopted laws that were close copies of Dallas’s
ordinance. Two of these, in Charlottesville,
Virginia and Washington, D.C., also survived
challenges in the federal courts. Efforts to
overturn curfew laws continue, and future
decisions may eventually strike them down.
For the time being, however, the Dallas model
gives them a reasonably secure legal basis.

The Criminology
of Curfew Laws

Arguments in Favor of Curfew Laws

The basic premise of curfew laws is extremely
simple, which likely helps explain their popu-
larity. Simply, restricting the hours when
young people may be in public should limit
their opportunities to commit crimes or be-
come victims.

The idea that home confinement might
strengthen public safety applies to any seg-
ment of society, of course. Curfews ultimately
are possible only because of the subordinate
legal status of juveniles. Still, young people
commit a sizeable fraction of the nation’s
crimes, and this helps justify singling them
out for special attention.

In 1997, for example, juveniles made up al-
most 20 percent of persons arrested for crimi-
nal offenses in the United States (Snyder &
Sickmund, 1999, p. 116). According to the Na-
tional Crime Victimization Survey (NCVS), at
least one offender was a juvenile in about a quar-
ter of all serious incidents of violence (Snyder &
Sickmund, 1999, p. 62). Youth homicide rates
also increased sharply in the late 1980s, and this

played a major role in renewing interest in the
laws (e.g., Ruefle & Reynolds, 1995).

Strengthening the case for curfews, many
studies find that juvenile crimes often occur
when groups of young people are away from
home and adult supervision (e.g., Osgood,
Wilson, O’Malley, & Johnston, 1996).
Sherman (1995) argues that juvenile groups—
along with convicts and firearms—are in fact a
foreseeable risk factor for crime. Curfew laws
then allow the police to reduce this risk by
breaking up clusters of idle youths.

Although discussions of curfews usually
stress their potential to cut youth offending
rates, the laws might also reduce the chances
that juveniles will be harmed by others. In the
1995 and 1996 NCVS, about 20 percent of vio-
lent crime victims were 12 to 17 years old. Per-
sons in this age group were twice as likely as
adults to report that they had suffered a crimi-
nal attack (Snyder & Sickmund, 1999, p. 26).

Homes are not always wholesome places,
and some young people could be less safe
there than on the streets (Reynolds, Seydlitz,
&Jenkins, 2000). Yet without data to the con-
trary, it seems likely that most juveniles face
alower probability of victimization when they
are away from public areas.

Besides these direct benefits, curfew laws
also might indirectly help reduce crime by
strengthening parental control. The laws for-
bid all young people from being on the streets
during specified hours, and this could make
it easier for parents to restrict their own
children’s activities.

Arguments Against Curfew Laws

Their logical appeal aside, several consider-
ations suggest that curfew laws might in the
end have little influence on youth crime. Most
important, the laws heavily depend on en-
forcement for their effectiveness. Like public
drinking, street prostitution, and illegal park-
ing, curfew violations are a minor offense that
is often widespread. Faced with other de-
mands on their resources, police departments
may then largely ignore violators in favor of
more pressing concerns. The resulting low
enforcement levels might never be sufficient
to convince juveniles to obey the laws.

As noted earlier, curfew and loitering ar-
rests have increased greatly during the past
decade, suggesting that at least some cities
have made serious enforcement efforts. In
addition, and as also noted above, current
laws attempt to minimize the time that po-
lice officers must spend processing the juve-
niles whom they apprehend. Despite these

points, curfew enforcement can be a time-
consuming task for the police (e.g., Cottman,
1999), and it can be expensive for city gov-
ernments. New Orleans, for example, spent
$600,000 on overtime pay while enforcing the
first year of its ordinance (Reynolds, Seydlitz,
& Jenkins, 2000).

Because of resource constraints, occasional
bursts of enforcement are the usual strategy
for suppressing curfew breaking and similarly
minor crimes. Sherman (1990) reviewed eigh-
teen studies of “crackdowns” on minor of-
fenses, and found that almost all produced
some deterrent effect. Still, the bulk of the im-
pact occurred during the crackdown period,
and any residual deterrence was short-lived.
This suggests that the effort required to make
a curfew effective over the long-term may be
greater than most cities can sustain.

Besides their enforcement problems, cur-
fews also do not match the times at which ju-
venile offenses are most prevalent. Almost 60
percent of violent youth crimes occur on
school days, reaching their peak immediately
after classes end. Violent incidents then de-
crease through the rest of the day, settling at
relatively low levels through the hours when
most curfews are in effect (Snyder &
Sickmund, 1999, pp. 64-66).

One can overly stress the implications of
this finding. Juvenile violence peaks later on
days when schools are not in session, and the
pattern apparently varies somewhat across
cities (Office of Juvenile Justice and Delin-
quency Prevention, 1999). Still, total youth
violence rates are four times higher between
3:00 P.M. and 7:00 P.M. than during the usual
10:00 P.M. to 6:00 A.M. curfew period
(Snyder & Sickmund, 1999, p. 65). Curfew
laws may thus be limited in the number of
crimes that they can influence.

Finally, curfews attempt to prevent seri-
ous crimes by enforcing a law against a mi-
nor infraction. Research beginning with
Wolfgang, Figlio, and Sellin (1972) shows that
a small proportion of young people commit
alarge share of all serious juvenile offenses. If
the possible penalties for major crimes do not
daunt these frequent offenders, the mild sanc-
tions attached to curfew violations may deter
them even less.

One can construct a plausible argument
that curfew laws will reduce juvenile offend-
ing and victimization rates. Yet one can also
construct a plausible argument that they will
be ineffective. As in other areas of criminal
justice, the impact of the laws must be deter-
mined through empirical research.
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Research on the Effects
of Curfew Laws

Research Designs and Data

The most satisfactory way to study the im-
pact of a curfew law would be through an ex-
periment, with a sample of cities randomly
assigned to curfew and no curfew conditions.
The randomization would insure that both
groups were equivalent (within chance) on
all crime-related factors besides the law. One
could then credit the curfew with any changes
in crime after it began.

The control necessary to impose random-
ization precludes the use of a large multi-city
experiment in practice. A less demanding and
almost equally strong alternative would ran-
domly assign curfew enforcement across
neighborhoods within a single city, but no
evaluation has yet attempted this strategy.

Lacking randomized assignment to con-
ditions, evaluations of curfew laws must fall
back on quasi-experiments. All existing stud-
ies use a time series design, comparing counts
or rates of crime before and after a curfew, or
studying the relationship between crime rates
and curfew enforcement levels. Here periods
before the law or with lower levels of enforce-
ment replace the no curfew control group.
This design has several strengths (see, e.g.,
Cook & Campbell, 1979), but the lack of ran-
dom assignment makes inferences from it
much less certain than from an experiment.

Public officials and the press often report
evidence that appears to show curfews are
wildly successful (e.g., Garrett et al., 1994;
Office of Juvenile Justice and Delinquency
Prevention, 1996). This evidence generally
comes from a primitive and unsatisfactory use
of time series data. Here the comparison uses
only a few time points—often only a single time
point-before and after a law began. Yet crime
rates change due to the influence of many
causes, and apparently impressive decreases
(or increases) may reflect only typical varia-
tions. Adequate time series designs, includ-
ing all of the studies discussed below, use
multiple time points to increase the stability
of the estimates.

Even with many observations, time series
studies are vulnerable to the possibility that
other causes of crime also changed markedly
at the time a curfew law began. Besides com-
paring crimes or victimizations before and
after a law, evaluations often use control se-
ries to reduce the threats posed by these other
variables. Standard control series include
crimes among adults, in cities that did not

adopt new laws, and during periods of the day
not covered by the laws. While the additional
comparisons cannot replace random assign-
ment, they help strengthen the conclusions
from the analysis.

Curfew laws may affect a variety of crime-
related outcome variables, and studies differ
in the measures that they examine. Perhaps
the most obvious outcomes are juvenile crime
commission rates. Unfortunately, direct mea-
sures of youth crime do not exist, and evalu-
ations must instead use juvenile arrest rates
or total crime rates as proxies.

Both proxy measures have important limi-
tations. Although curfews might reduce total
crime rates, examining only the total will ob-
scure any more subtle effects on juvenile
crime rates alone. On the other hand, juve-
nile arrest rates may not fully track juvenile
crime rates, and arrest data suffer from in-
complete reporting (e.g., Maltz, 1999). Juve-
nile arrests also depend partly on police at-
tention to youths, and this may increase after
a curfew law begins. These sources of error
will add to the uncertainty in interpreting a
study’s results.

Besides estimating the impact of curfews on
offending, some researchers also analyze data
on juvenile victims of various types of crime.
Given that they are reasonably accurate, the
victimization data should allow a straightfor-
ward evaluation of whether the laws protect
young people from criminal harm.

While the study designs and measurement
methods of current evaluations are not entirely
satisfactory, neither are they wholly without
value. The limitations are not unique to cur-
few law studies, and similar problems affect
most research in criminal justice. Still, the limi-
tations do imply that one should regard any
single evaluation with considerable caution.
Progress in understanding the effects of the
laws is most likely to come from the cumula-
tion of multiple studies, using a variety of sites,
data sources, and analytical methods.

Evaluation Findings

Currently, only a handful of studies evaluate
the success of curfew laws in preventing
crimes. This scarcity of research limits the
scope of generalizations about the laws, and
any overall conclusions must be highly ten-
tative. The existing studies are impressively
consistent, however, in finding that curfews
have little or no preventive effect.

The earliest evaluation, by Hunt and
Weiner (1977), examined an ordinance that
the city of Detroit adopted in 1976. Separately

for robbery, burglary, and total serious
crimes, Hunt and Weiner plotted average
daily offense counts for two-hour periods
during August 1976, immediately after the
curfew began. They then visually compared
these plots against daily August averages dur-
ing a four-year period before the law.

For the hours covered by the curfew, of-
fense counts in August 1976 were lower than
those in the comparison years. Yet accompa-
nying the decrease during the curfew period
was a counterbalancing increase earlier in the
day. Due to this temporal displacement of
offenses, the law produced no overall change
in crimes.

While Hunt and Weiner’s study relied on
visual presentations, the other studies used
quantitative methods. Fritsch, Caeti, and Tay-
lor (1999), for example, studied the effects of a
Dallas program that targeted gang members
through heavy enforcement of curfew and tru-
ancy ordinances. Their study compared five
experimental areas with five controls, using a
year of data before and after the program.

Fritsch and associates found only one de-
crease among the twelve types of crime that
they examined, and this occurred in both the
experimental and control sites. They also
found, however, that gang-related offenses
decreased markedly in three of the experi-
mental areas while remaining stable in all five
of the controls. The program was therefore
apparently successful in suppressing gang ac-
tivity, but its effects were not strong enough
to influence crime rates overall.

Reynolds, Seydlitz, and Jenkins (2000) also
used temporal comparisons in their study of
New Orleans’s juvenile curfew. The New Or-
leans ordinance is perhaps the most promi-
nent of the curfews that began during the
1990s. The city’s mayor heavily promoted the
law as an effective response to youth crime,
and President Clinton appeared with him to
encourage other cities to adopt similar stat-
utes (Moral, 1995; Harris, 1996).

To evaluate the curfew, Reynolds, Seydlitz,
and Jenkins compared weekly data, divided
into curfew and non-curfew periods, for one
year before and one year after the law began.
They examined a wide range of outcomes,
including juvenile and adult arrests and vic-
timizations. They also conducted a supple-
mentary analysis of variations in curfew en-
forcement.

Reynolds and associates found no evidence
that the law affected any of their outcome
measures. All reductions in offenses or vic-
timizations were small and temporary, and
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increases in crime occurred more frequently
than deceases.

Gouvis (1999) obtained similar results in
her evaluation of a curfew law in Prince
George’s County, Maryland. Gouvis studied
total victimizations for 87 months before the
curfew began, and for 54 months after it. She
analyzed data for periods within and outside
the curfew, separately for juveniles and for
young adults. Consistent with the other stud-
ies, she found no evidence that the law re-
duced juvenile victimizations. Additional
analysis of spatial patterns showed that the
geographic distribution of victimizations also
remained stable after the law began.

Most curfew law research examines
changes in outcome variables over time
within a single jurisdiction. In contrast,
McDowall, Loftin, and Wiersema (2000) used
a panel design to study the impact of the laws
over time in a sample of cities. This strategy
has the advantage of including a comparison
group of areas that did not change their laws.
Youth offenses in a single city might not drop
significantly if one compares the periods be-
fore and after a curfew began. If one com-
pares crime rates after a law with crime rates
in cities that did not adopt curfews, a decrease
might be more apparent.

Many cities enacted their laws during a
time of rising youth violence rates. Other vari-
ables may then have partially masked effects
that were due to the curfews. If these con-
founding variables operate in the same way
across all areas, cities that did not begin cur-
fews provide an estimate of what would have
happened without the new laws.

Although panel designs have some advan-
tages over single city case studies, they also have
limitations. In particular, panel studies assume
that the effects of the laws and of other vari-
ables are identical in all areas. This is an im-
portant requirement, and it may often be un-
true. Rather than replacing case studies, one
might best regard panel designs as an alterna-
tive method of approaching the same issues.

McDowall, Loftin, and Wiersema evalu-
ated the effects of curfews using annual data
from a sample of 57 large counties. They
estimated the impact of new and revised
laws on juvenile arrests for ten offenses be-
tween 1985 and 1996, and on juvenile ho-
micide victimizations between 1976 and
1995. They also studied the influence of
variations in enforcement on these out-
comes, and they separated daytime and
nighttime laws. Reflecting the spread of
curfews, 28 of the cities in their sample in-

troduced new laws during the study period,
and 14 revised existing statutes.

In accord with the other work, McDowall
and associates found little evidence that cur-
fews affected juvenile crime or victimization
rates. Still, an exception appeared in this pat-
tern: juvenile arrests for burglaries, larcenies,
and simple assaults decreased significantly
after cities revised existing laws.

The decreases that McDowall, Loftin, and
Wiersema observed are potentially interesting.
The other studies examined broader crime
classifications, such as all property and violent
offenses, or crime totals for both youths and
adults. Curfew laws may influence only a small
range of outcomes, and their effects may be
obscured in more general categories.

Unfortunately, no compelling argument
explains why crime reductions might occur
only after revised curfews, and not after new
ones. The three decreases that McDowall,
Loftin, and Wiersema observed might thus be
due to chance.

In the only other existing evaluation,
Males and Macallair (1999) used panel data
from California cities and counties to study
the effects of curfew enforcement on numer-
ous outcome measures. Examining crime,
arrest, and mortality rates between 1980 and
1997, they found no evidence that enforce-
ment levels affected any of these variables.
Males and Macallair also conducted two ad-
ditional case studies, both of which supported
their conclusion that curfews are irrelevant
to youth behavior.

Implications of the Findings

As this article has stressed, one should be cau-
tious in drawing strong conclusions from a
small number of studies. The six evaluations
all suffer from frail research designs and er-
ror-plagued data. None of the studies found
that curfew laws had more than modest pre-
ventive effects, but six new evaluations could
produce different results.

These considerations aside, one cannot
easily dismiss the existing work. Some stud-
ies lacked analytical sophistication, but all
used research designs that limited alternative
explanations of their findings. The studies also
examined a wide range of possible outcome
measures. The agreement between the evalu-
ations does not strongly encourage the hope
that later work will discover larger impacts.
One might then tentatively—but reason-
ably—conclude that curfew laws have little
potential to affect overall levels of crimes or
victimizations involving young people.

Yet even if their impact is not broad or
general, it still is possible that curfews may be
useful for controlling more limited classes of
offenders and offenses. Most evaluations
studied outcomes involving all young people,
but curfews may be more productive if the
police use them selectively.

Fritsch, Caeti, and Taylor’s (1999) study,
for example, found that offenses by gangs
decreased after the Dallas police used curfew
and truancy laws against their members. Since
truancy laws are largely equivalent to daytime
curfews, a combination of day and night cur-
fews might be useful in suppressing juvenile
gang activity.

Cautions about too heavily interpreting a
set of results apply even more strongly to one
study than to six. Still, limited evidence on
the temporal pattern of juvenile crimes in
Orange County, California, also suggests that
curfews might help in gang control. Using
data from 1994 t01996, Wiebe, Meeker, and
Vila (1998) found that juvenile gang arrests
occurred more often during school hours
than did juvenile arrests for other offenses.
These differences were modest, and some
observers conclude that gang and other of-
fenses follow the same pattern (Fox &
Newman, 1997; Sickmund, Snyder, & Poe-
Yamagata, 1997). Yet even if they are slight,
the differences raise the possibility that gen-
eral crime categories hide the effects of day-
time curfews on gang crimes.

More generally, dividing juvenile crimes
only into property and violent offenses might
obscure the impact of curfews on specific
crime categories. McDowall, Loftin, and
Wiersema (2000) found that the laws did not
influence most types of juvenile offenses, but
they may have reduced rates of burglaries,
larcenies, and simple assaults. Curfews could
plausibly affect all three of these crimes, and
the other studies might have missed the re-
ductions in the broader aggregations that they
used. The McDowall, Loftin, and Wiersema
analysis did not fully support the idea that
curfews produced the decreases, and their
findings require replication. Still, curfews may
affect some types of crimes even if they have
no impact on offense rates overall.

In addition, differences in police tactics
might influence the success of the laws. Many
cities rely on periodic crackdowns, otherwise
placing little stress on enforcement. Sherman
(1990) suggests that crackdowns could have
longer-lasting effects if the police introduced
them randomly over time, and with no pub-
licity. One could also imagine that the laws
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would be more effective if the police focused
on areas where the prevalence of youth prob-
lem behaviors was especially high. The exist-
ing studies are limited in their data, and none
has examined the effects of variations in en-
forcement methods.

Curfews also could be more useful at some
times of the year than at others. While juve-
nile violent crimes reach their high point at
around 3:00 P.M. on school days, on non-
school days the peak occurs later (Snyder &
Sickmund, 1999, p. 65). Heavy curfew en-
forcement might therefore yield greater ben-
efits on summer evenings than on nights dur-
ing the school year. Again, however, no evalu-
ation has tested this hypothesis.

These possible effects of curfew laws are
almost entirely speculations. The major point
is that, even if the laws have no general pre-
ventive effects, the existing evaluations may
hide heterogeneity across crime categories,
times, and enforcement methods. Some cur-
fews may be more effective than others, and
all curfews may be effective for limited pur-
poses. Without more evidence on these issues,
one should not completely dismiss the laws
as a means of reducing criminal behavior
among youths.

Conclusions

Curfew laws rest on a reasonable foundation
in logic, but much of what criminologists
know about offenders and offending casts
doubt on their ability to prevent crime. The
available studies do not permit a flat conclu-
sion that the laws are ineffective in reducing
overall rates of youth offenses or victimiza-
tions. Almost no evidence addresses their
potential to accomplish more limited goals.
These issues notwithstanding, the existing
studies suggest that, if the preventive effects
of curfews are not zero, they are small.

More research would obviously be desir-
able, but this is the case for any area of study.
Policy makers must reach decisions using the
available information. Given the available in-
formation, what might they decide?

One possibility would be to ignore their
apparent lack of success, and to continue to
enact and enforce the laws. Prince William
County, Virginia, took this approach. The
county began a curfew in 1997, with the stipu-
lation that it would expire unless an evalua-
tion showed that it was useful.

Like other researchers, the county’s evalu-
ator concluded that the law had little effect
on juvenile crime (Caplow, 1999). However,
through focus groups and surveys, he also

found that it was popular with adults and the
police, and that juveniles did not strongly
oppose it. Impressed by its appeal to the pub-
lic, the county’s Board of Supervisors voted
to make the curfew permanent (Gretch,
1999).

An alternative possibility would be to use
cost-benefit analysis to compare curfews
against competing strategies for juvenile
crime control (see, e.g., Cohen, 2000). All
observers agree that curfew laws are expen-
sive to enforce. If they have little influence on
youth crime patterns, cities might better de-
vote their funds to equally or less expensive
programs that can reliably show even mod-
estly larger effects.

Many researchers suggest that after-school
programs may be helpful in reducing youth
(and, eventually, adult) involvement in crime
(see, e.g., Fox & Newman, 1997; U.S. Depart-
ment of Education & U.S. Department of Jus-
tice, 2000). Unlike curfews, these programs
cover the times when juvenile offenses and
victimizations are highest. They use interest-
ing activities to lure young people off the
streets, rather than attempting to force them
off through legal threats.

While the ability of after-school programs
to reduce short-term crime rates requires
more study, they appear to have long-run
desirable outcomes. Given that these pro-
grams do not require larger expenditures than
do curfews, they might be a wiser investment
for scarce resources.

Youth curfews have a long history in the
United States. Barring a Supreme Court de-
cision against them, they are not likely to dis-
appear in the immediate future. Since the laws
may be helpful, and since they do no obvious
harm, one might conclude that they are
worthwhile even without evidence that they
achieve their goals. If curfews divert funds
from more clearly effective policies, however,
their desirability could be a reasonable mat-
ter for debate.
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THE CUTTING EDGE

A Survey of Technological Innovation

ONE OF THE MAJOR areas in which

the Internet is only beginning to be used is
distance learning. The potential of the
Internet as a place for students to take online
criminology courses and for criminal justice
professionals to receive in-service training is
great. However, several hurdles must be over-
come before Web-based learning will be gen-
erally accepted as equal to (or superior to)
face-to-face classroom instruction.

Rather than treating computer- and
Internet-based education as a replacement for
the classroom, I prefer to consider new tech-
nologies as creating the potential for a
plethora of instructional delivery options. At
one end of the spectrum would be a tradi-
tional face-to-face classroom environment
that makes no use of new instructional tech-
nologies. These are likely to decline in num-
ber as students request Web sites, forums to
post questions, etc., from all faculty and in-
structors. At the other end would be courses
taught entirely using technology as a media-
tor between instructor and students. In be-
tween these two extremes are dozens of mixed
mode options open for experimentation. Live
classes may be less essential, and could there-
fore meet less frequently, in courses that fea-
ture email, discussions, chat, computer soft-
ware, and/or video-conferencing. On-campus
courses are also more likely to have distance
learners in the classroom as Web-based video-
conferencing becomes more easily accessible.

Of course, there is a genuine need for
courses and training materials that are one
hundred percent computer-mediated and
available when students have time to partici-
pate. This is particularly true for adult work-
ing professionals and for multi-site organiza-

By CeciL E. GREEK, FLORIDA STATE UNIVERSITY

tions. In this article the major focus will be on
what students need to know about distance
learning. Included will be discussion of how
various computer technologies have been ap-
plied to create learning environments,
courseware products for assisting students, and
video-conferencing options as teaching tools.

In its broadest sense, distance learning
takes place any time a medium is introduced
between the instructor and the learner. This
definition would include computer-based
instruction while the professor is present in
the classroom, such as the use of a software
program or a live Internet hook-up. Distance
learning should include two-way mediated
communication between the instructor and
the student in which the student must both
confront the instructional material presented
by the instructor and produce a response re-
lated to the instructional outcome(s). The key
ingredients are 1) that the instructor present
material containing exercises requiring stu-
dent response rather than just presenting in-
formation and 2) that the student(s) actively
engage the materials rather than passively
reading, listening, or watching. The student
response activity may be designed to reinforce
the knowledge or to apply, synthesize, or
evaluate the presented materials.

Distance learning has become highly de-
pendent on computer-assisted and Internet-
aided instruction. This is one of the major
factors that separates current distance learn-
ing efforts from traditional correspondence
courses. The computer may be used to pro-
vide the information to be learned, activities
to reinforce the information, or exercises to
evaluate learning outcomes desired. Comput-
ers are particularly good for providing audio/

visual materials, self-paced tutorials, drill-
and-practice materials, practical exercises,
and simulations.

An important shift resulting from new
media distance learning is away from linear
instruction and toward student-focused
learning, best exemplified on the Web in the
use of hypertext. Web surfing is a new form
of learning; unfortunately, this has not been
recognized sufficiently. Scholar Roland
Barthes foreshadowed the development of
hypertext with his distinction between
readerly and writerly texts:

Readerly texts, where the reader passively
consumed information in a linear man-
ner, are the norm for print technology
(e.g., reading a book). Writerly texts are
the norm in an electronic environment,
when the reader can choose how to re-
late to the text by negotiating a path
through it using different links, nodes, and
networks in a web of information.

Within the electronic environment, you can
choose to follow the materials in a linear man-
ner or go anywhere the hypertext linkslead you.

Additional Resources:

Distance Learning

Distance Education and Training Council
http://www.detc.org./

I Got My degree Through Email
http://www.forbes.com/forbes/97/0616/
5912084a.htm

Education in the Ether
http://www.salonmagazine.com/21st/feature/
1998/01/10feature/html
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Distance Learning (Yahoo)
http://www.yahoo.com/Education/
Distance_Learning/

Chronicle of Higher Education
http://this week.chronicle.com/distance/

Educause
http://www.educause.edu

Virtual University Journal
http://www.openhouse.org.uk/virtual-
university-press/vuj/welcome.htm

Resources for Distance Education
http://webster.commnet.edu/HP/pages/
darling/distance.htm

Distance Education Clearinghouse
http://www.uwex.edu/disted/home.html

Distance Learning Resources
http://members.xoom.com/SaksStat/de/

Distance Learning Course Finder
http:www.dlcoursefinder.com/

Using Active Learning Strategies in Teach-
ing Criminology
http://www.fsu.edu/~crimdo/courses/
active.html

Internet-based Distance Education Courses
in Criminology
http://www.fsu.edu/~crimdo/sonoma/
Syllabus-Conference.html

Computer-Assisted Learning:

ComputerPREP
http://www.computerprep.com/

Computer-Mediated Communication
Magazine
http://www.december.com/cmc/mag/
current/toc.html

Online Computer-based Interactive
Training
http://www.net-campus.com/

Digital Diploma Mills
http://www.firstmonday.dk/issues/issue3_1/
noble/index.html

Computer-Assisted Instruction
http://www.nwrel.org/scpd/sirs/5/cul0.html

Online Police Academy
http://www.net-campus.com/html/
law_enforcement_training.html

What Courseware Products
Support Distance Learning?

Through the mid-1990s, Internet-based dis-
tance learning was limited by the lack of avail-
ability of adequate tools for designing, deliv-
ering, and managing courses. Putting a course
online required making sure students had an
adequate Web browser, an email client, FTP
program, and any specialized software needed
for the course. Developing a course required
that the faculty member or instructor learn
how to design Web pages and become an ad-
equate user of scanners, photo manipulation,
and OCR software.

Until recently, most home Internet inter-
action was via slow modem connections. This
was one reason why distance learning adopted
asynchronous communication modes rather
than real time ones. However, there are a
number of advantages to asynchronous learn-
ing over what very often happens in live class-
rooms or using live Internet connections (e.g,
chat and video cameras). Students can inter-
act with the class when it is convenient for
them and instructors can likewise respond to
student posts without the immediate pressure
of office visits or phone calls. Conversations
can be maintained over extended periods of
time and responses well thought out before
posted. All conversations can be archived and
used to evaluate student participation in the
course. All responses can be indexed and
searched to create a usable knowledge base
for future versions of the course or to later
write informed reference letters for students.

The use of asynchronous forum discus-
sions permits interaction on a whole series of
levels never possible with correspondence:
instructors to student(s), student(s) to in-
structors, student(s) to student(s), instructors
to instructors, etc. Group projects can be
planned, researched, prepared, and presented
to the rest of the class. Forums can be public
or private. Outside experts can be permitted
to join in public forum conversations.

In the late 1990s, comprehensive course
development and delivery software began to
appear. On the development side, most sys-
tems allow instructors to create easy to navi-
gate Web sites without having to learn HTML.
Delivery features include built-in email capa-
bilities, student home pages, small group
management tools, auto-grading of exams,
secure student look-up of grades, FTP site for

uploading and downloading of documents
and other files, and a course calendar. Ex-
amples of courseware software include
WebCt, Topclass, World Class Learning, and
Courselnfo. Specific software also exists for
creating Web lectures and other course com-
ponents.

Distance Learning via
Live Video Technologies

The biggest drawback to overall acceptance
of asynchronous distance learning is the loss
of real-time interaction, instant direct feed-
back, and reading of the subtleties of voice
and facial expressions. Both instructors and
students have come to rely heavily on these
features of classroom interaction, particularly
in discussion and seminar courses. Synchro-
nous distance learning attempts to preserve
the learning atmosphere of the discussion
classroom. As examples of such, we’ll look at
the options currently available for video-
conferencing.

Internet-based videoconferencing is in its
infancy and will, in all likelihood, improve
dramatically over the next few years. For the
immediate future, traditional video-
conferencing technologies will continue to be
employed by those who have already invested
in them. Universities attempting to fully uti-
lize the Internet for distance education and/
or computer-assisted learning will likely move
toward desktop videoconferencing models.

Older video broadcast and receiving systems
typically were one-way video and two-way au-
dio. The only way the distance students could
ask questions or make comments was to just
start talking. Newer systems have introduced
true videoconferencing, which requires two-way
video and audio communication.

One variation of the satellite delivery
method is the telecourse. These are packaged
courses or seminars available through propri-
etary hardware, closed circuit TV or, in some
cases, on cable television stations. Telecourses
are available nationwide. Schedules for satel-
lite broadcasts by universities and organiza-
tions, such as the American Law Network, are
available. The Law Enforcement Training
Network offers a 24-hour satellite channel
sending encrypted signals directly to subscrib-
ing police departments, plus pre- and post-
tests. FEMA (Federal Emergency Manage-
ment Agency) has established the Emergency
Education NETwork (EENET), a satellite-
based distance learning system utilized to
bring interactive training programs into vir-
tually any community nationwide. This sys-
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tem provides fire and emergency manage-
ment training on a regularly scheduled basis
through EENET’s “National Alert” monthly
broadcasts, as well as a variety of “special”
videoconferences, training courses, and town
hall meetings.

There are other alternatives to satellite
broadcasting. These include ordinary phone
line connections, high speed phone lines
(ISDN, ADSL), or the Internet. Internet and
Web videoconferencing are already up and
running, including versions that have been
optimized for 56k modem connections. How-
ever, these have not been satisfying as image
quality has been poor and multi-point
conferencing is not feasible.

The next step in Internet video-
conferencing is the embedding of the video
images within a Web page format: live Web
cams. This allows additional class materials
in HTML to be presented in the same com-

puter screen space as the video interaction.
Conference participants can share access to
text, graphics, Java applets, etc., which have
been prepared prior to the videoconference,
but remain available for review after the live
session has disbanded.

Criminology courses and law enforcement
academy training could include live field ex-
periences as wireless modems permit instruc-
tor or student to broadcast or receive video
images from remote locations. Distance edu-
cation courses in the near future will be able
to use all of these features, creating video rich
multimedia, interactive learning environ-
ments. These experiments will be limited only
by the imaginations of the instructors design-
ing courses and the students interacting with
the materials.

Additional Resources:

Satellite 101
http://www.hughespace.com/sat101.html

Glossary of Satellite Terms
http://www.satnews.com/glossary.html

Satellite Program Providers
http://www.uwex.edu/disted/satellite/
satprov.htm

American Law Network (ALN)
http://www.ali-aba.org/aliaba/aln.htm

Law Enforcement Training Network
http://www.letn.com

Emergency Education NETwork (EENET)
http://www.fema.gov/emi/eenet.htm

Federal Training Network
http://fedlearn.com

PBS Adult Learner Service
http://www.pbs.org/als/
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LOOKING AT THE LAW

Revocation Sentences:
A Practical Guide

Since the enactment of the Sentencing Reform
Act of 1984, the sentences available to the court
upon revocation of probation and supervised
release have been unclear.! While complete
clarity continues to be elusive, a number of is-
sues have recently been resolved. This column
will discuss the most problematic aspects of
determining sentences available on revocation,
including sentences before and after the Vio-
lent Crime and Law Enforcement Act of 1994
(Pub. Law No. 103-322, 108 Stat 1796 (Sept.
13, 1994)) (hereinafter referred to as the
VCCA), the effect of Chapter 7 of the Sentenc-
ing Guidelines on revocation sentences, sen-
tences based on revocations of probation for
drug possession, revocation of juvenile proba-
tion, and consecutive sentences on revocation
of supervised release. It will also note a few in-
stances in which there are major differences in
the way circuits have resolved particular issues.
As its title suggests, this column is intended to
provide practical assistance to officers. Accord-
ingly, it will avoid detailed explanations of the
reasoning or history behind the principles ex-
cept where such information might be helpful
to understand them. It is organized according
to issues, with a general rule followed by any
necessary background, and any exceptions to
the general rule.

1. Probation Revocation Sentences

Pre-VCCA Sentencing—General rule: A revoca-
tion sentence must fall within the guideline
range available for the original sentence.

The authority to sentence upon revocation
of probationis set outat 18 U.S.C. § 3565(a)(2).

By Davib N. ADAIR, JR.

Associate General Counsel, Administrative Office of the U.S. Courts

Prior to the amendment of that section by sec-
tion 110506 of the VCCA, the section permit-
ted the court to “impose any other sentence
that was available under subchapter A at the
time of the initial sentencing.” The courts of
appeals consistently interpreted this language
to limit the court to a sentence within the
guideline range available at the time of the
initial sentence. A departure from that appli-
cable guideline range was possible, but only
if it was based upon a factor that was known
to the sentencing court and of which notice
was provided to the defendant at the time of
the original sentence.’

If a probation sentence is the result of a
downward departure, it is arguable that, on
revocation, the grounds for that departure
may still be used in resentencing the defen-
dant. There is authority, however, that if the
departure at sentencing was based upon a
government motion under USSG 5K1.1, the
court is bound by the original guideline range
absent a renewal of that motion by the gov-
ernment.’ As will be explained in more detail
below, these provisions apply to offenders
whose offenses of conviction were commit-
ted prior to September 13, 1994.

Post-VCCA Sentencing—General rule: A revo-
cation sentence may be any sentence that the
court could have imposed at the time of the
original sentence.

Section 110506(a) of the VCCA amended
section 3565(a) to provide that upon a find-
ing of a violation of probation, the court may
revoke probation and impose a sentence un-
der subchapter A of title 18, United States
Code. That subchapter includes sections 3551

through 3559 of title 18 and provides the
court’s general sentencing authority. Section
3551 permits the court to impose a sentence
of imprisonment pursuant to subchapter D,
which includes sections 3581 through 3586.
Because these sections authorize a sentence
of imprisonment up to the maximum sen-
tence for the original offense of conviction,
the same sentence is available upon revoca-
tion of probation.

At least, this is what was intended. Con-
gress was concerned with those cases noted
above that interpreted the former version of
section 3565(a) to limit the court upon revo-
cation of probation to the guideline range
available at the original sentencing. In intro-
ducing the language that was eventually en-
acted as section 110506(a) of the VCCA, the
sponsor of the amendment, Senator Strom
Thurmond, articulated the purpose of the
amendment as follows:

Appellate courts have interpreted [the
original language of section 3565] as
mandating that the sentence upon revo-
cation be within the guideline range that
applied when the defendant was origi-
nally sentenced. Under the proposed leg-
islation, and consistent with Congress’
original intent, any sentence up to the
statutory maximum authorized for the
offenses for which the defendant was ini-
tially sentenced to probation could be im-
posed. In choosing the precise sentence
in an individual case, the court’s discre-
tion would be guided by any guidelines
or policy statements issued by the Sen-
tencing Commission expressly to govern
probation revocation.*
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There are two circuits in which there are
possible exceptions to this interpretation.
First, in the Eighth Circuit, the opinion in
United States v. Iversor® included language
that has been read to indicate that the court
is limited to the original guidelines upon re-
vocation. In that case, the offender had been
convicted of embezzlement in violation of 18
U.S.C.§ 641 and sentenced to four years pro-
bation. When the offender’s probation was
revoked, the court sentenced her to six
months imprisonment and three years super-
vised release. The offender challenged the six
month sentence on a number of grounds, but
the court rejected them all. In so doing, how-
ever, the court stated that the six months im-
prisonment was the maximum authorized.
Since the statutory maximum appears to be
one year, the six months limit was apparently
the maximum guideline sentence, which the
court appeared to assume was applicable at
revocation. In addition, in a footnote, the
court stated that new section 3565(a) was
similar to the earlier statute and that the
amendment did not alter the district court’s
power to sentence a probation violator within
the range of sentences available at the time of
the initial sentence.® But these references were
unnecessary to the court’s holding and were
clearly dicta. Furthermore, no reported case
in the Eighth Circuit or elsewhere has fol-
lowed this dicta.” Officers in the Eighth Cir-
cuit, nonetheless, may wish to advise their
courts of this case so that the court may make
the determination as to whether the state-
ments in Iverson control.

A more serious problem exists in the Ninth
Circuit with the strange decision in United
States v. Plunkett.? In that case, an offender
had received a probation sentence after a
downward departure at the original sentenc-
ing. After revoking Plunkett’s probation, the
court sentenced him to a sentence above that
provided in the Chapter 7 policy statements,
but based on the guideline range applicable
at the original sentence. Plunkett argued that
the revocation policy statements were bind-
ing after the VCCA amendments and that the
sentence in excess of the policy statements was
unauthorized. The court upheld the sentence
because it was based on the original guide-
line range. Section 3553(a)(4)(B) refers to
policy statements and guidelines in the dis-
junctive; therefore, according to the opinion,
the sentencing court may rely on either the
guidelines or the policy statements. The court
stated that the policy statements were “inde-
pendently binding,” but that the sentencing

court could also use the guidelines applicable
at the original sentence.

The holding in Plunketthas been followed
in no other circuit. It has been relied upon in
the Ninth Circuit, but two recent cases cast
some doubt on its viability. The opinion raises
two questions: are the Chapter 7 policy state-
ments binding? And, in probation revocation
cases, is the court limited upon revocation of
probation to the top of the originally appli-
cable guideline range or alternatively to the
top of the Chapter 7 policy statement range?
The first question seems to have been an-
swered in the negative in United States v.
George.® That case is a supervised release case,
but the court held that any implication in
Plunkett that the policy statements are bind-
ing was not necessary to the holding in the
case, and that the law in the Ninth Circuit
continues to be that enunciated in United
States v. Forrester,' that the policy statements
are advisory.!!

Another Ninth Circuit case casts doubt on
areading of Plunkett that would limit the sen-
tencing court’s authority to sentence to the
top of the originally applicable guideline range
upon revocation of probation. In United
States v. Vazquez,"* the court first cited
Plunkett as standing for the proposition that
the court’s authority to sentence was to the
“range of sentences available at the time of
the original sentence.” Noting the legislative
history, the court then elaborated, stating that
the VCCA amendment to section 3565(a)(2)
was “intended to allow the court after revok-
ing probation to sentence the defendant to
any statutorily permitted sentence and not be
bound to only the sentence that was available
at the initial sentencing.”*® Although the is-
sue in Vasquez was the availability of super-
vised release after a probation revocation sen-
tence and did not deal directly with the ques-
tion of the length of the term of imprison-
ment available upon revocation, it appears to
challenge the underlying rationale of Plunkett.

It is difficult to assess the continuing vi-
ability of Plunkett in light of these authori-
ties. George seems to establish that the policy
statements are not binding and Vasquez sug-
gests that the sentencing court is not bound
by the original sentencing guidelines. While
not overruling Plunkett, these cases clearly
undermine its conclusion that the court must
impose revocation sentences within either
policy statement or original guideline ranges.
Until there is more explicit guidance in the
Ninth Circuit, however, officers should con-
tinue using whatever practical application of

Plunkett may have been developed in their
districts.

Application of VCCA Revocation Sentences to
Offenses Occurring Prior to September 13,
1994—General rule: The application of the po-
tentially more onerous VCCA revocation sen-
tences to offenders who committed offenses prior
to the effective date of the VCCA is prohibited
by the Ex Post Facto Clause.

Because the VCCA sentencing provisions
may result in a sentence up to the statutory
maximum applicable to the original offense,
which is normally greater than the top of the
originally applicable guideline range available
prior to the VCCA, the use of the VCCA pro-
visions in a case in which the offense was com-
mitted prior to September 13, 1994, runs
afoul of the Ex Post Facto Clause.!* It had been
argued that the application of the amended
section to an offender whose violation was
committed after the effective date of the
VCCA could be subject to its more serious
sanctions. That argument was successful in
United States v. Byrd,' in which the Fifth Cir-
cuit determined that an offender who was
convicted of an offense that occurred before,
but who violated probation after, the VCCA
could be sentenced under the VCCA revoca-
tion provisions. A recent Supreme Court de-
cision, though not directly on point, seems
to have resolved this issue. As discussed in
more detail below, United States v. Johnson'®
appears to have finally established that the
applicable event for purposes of ex post facto
analysis is the commission of the offense that
led to the criminal conviction, not the viola-
tion of release. Johnson, therefore, implicitly
overrules Byrd.

Application of the Chapter 7 policy statements—
General rule: After November 1, 1990, the court
must consider the Chapter 7 policy statements
in imposing a sentence upon revocation.

The promulgation of the revocation
policy statements of Chapter 7 of the Sen-
tencing Guidelines on November 1, 1990,
did not substantially restrict the courts’ ex-
ercise of its discretion within the statutory
sentencing options for violations of proba-
tion. Most courts have held that Chapter 7,
by its own terms, consists of policy state-
ments that are not binding upon the court."”
The court must, however, “consider” the
policy statements in sentencing a probation
violator.'®

A sentence outside the range is not a de-
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parture since the range is established by a
policy statement and not by a binding sen-
tencing guideline.!® But, because the court
must at least consider the policy statements,
the court must articulate the reasons why a
sentence outside the Chapter 7 range was
imposed. In stating those reasons, as provided
in section 3565(a), the court should keep in
mind the factors relevant to sentencing set out
in 18 U.S.C. § 3553(a). The Third Circuit has
provided more specific direction:

[T]here is no requirement that the dis-
trict court make specific findings with
respect to each of the section 3553(a)
factors that it considered.... At the time
of sentencing, the district court simply
must state on the record its general rea-
sons under section 3553(a) for reject-
ing the Chapter 7 policy statements. ..
(Empbhasis in original.)?

Because a sentence outside the applicable
Chapter 7 range is not a departure, the court
is not required to provide advance notice to
the offender prior to imposing such a sen-
tence.?!

Since the policy statements are advisory
and not binding, it is likely that they are ap-
plicable to any revocation after their promul-
gation and not limited to cases in which the
offense upon which the probation sentence
was based was committed prior to the pro-
mulgation of the policy statements in 1990.%2

Arguments have been made that the
amendment to section 3553(a)(4)(B) added
by the VCCA make the Chapter 7 policy state-
ments binding, because the section now re-
quires the court to consider the sentencing
range set out, “in the case of a violation of
probation or supervised release, the applicable
guidelines or policy statements issued by the
sentencing commission.” The courts of ap-
peals have rejected these arguments because
the policy statements do not contain binding
sentencing ranges.”?

Mandatory Revocation—General rule: A revo-
cation sentence as a result of drug possession
must result in a term of imprisonment unless,
in the case of a positive drug test, the court de-
termines that the offender may benefit from
drug treatment as an alternative to revocation.

A 1988 amendment to 18 U.S.C. § 3565(a)
required a term of imprisonment upon revo-
cation of “not less than one-third of the origi-
nal sentence” for offenders found to have
possessed a controlled substance.?* After ini-
tial confusion regarding the meaning of the

term “original sentence,” the Supreme Court
determined in United States v. Granderson®
that the required sentence was at least one-
third of the top of the guideline range appli-
cable at the original sentencing. For example,
an offender whose guideline range was 0 to 6
months and who was sentenced to probation,
would be subject to a sentence of at least two
months upon revocation for drug possession.
The maximum available sentence would be
the original guideline maximum, which
would be six months in the example.?®

Section 110506(b) of the VCCA, however,
removed the mandatory minimum sentence
for drug possession by an offender, and sec-
tion 20414 provided the court with discretion
to require treatment instead of mandatory
revocation for an offender who tests positive
for illegal drugs (18 U.S.C. §§ 3565(e) and
3583(d)). The Office of General Counsel has
advised probation officers that, absent a judi-
cial decision on the issue, those provisions are
applicable to an offender who committed the
offense prior to the VCCA. The “savings
clause” (1 U.S.C. § 109) prevents a change in
the law that results in a lighter punishment for
an offense from applying to offenders who
commit their offenses prior to the change, un-
less Congress expressly provides for retroac-
tive application, but the application of the sav-
ings clause to the drug testing and revocation
provisions is unclear. The savings clause has
generally applied to subject an offender to the
sentence in effect at the time of the commis-
sion of the offense. With only one exception
of which I am aware, it has not been extended
to the court’s authority to sanction the offender
for violation of release conditions.

That exception is in United States v.
Schaeffer,”” in which the Fourth Circuit held
that the originally applicable guideline range
was binding on a revocation that occurred
after the VCCA. The offender, who commit-
ted the offense prior to the VCCA, had re-
ceived probation as a result of a downward
departure. Because of the court’s holding that
the original departure, which was a result of
agovernment motion under U.S.S.G. § 5K1.1,
could no longer be relied upon absent a new
government motion, the savings clause re-
quired a sentence within the original range.
Despite this holding, officers are still advised
to recommend consideration of the treatment
options of sections 3565(e) and 3583(d) for
pre-VCCA offenders unless and until there is
more explicit authority to the contrary.
Imposition of Supervised Release Upon Revo-
cation of Probation—General rule: The court

may impose a term of supervised release as part
of a revocation sentence of imprisonment.

It is now clear that the authority to im-
pose a sentence of imprisonment upon revo-
cation of probation includes the authority to
impose a term of supervised release.?®

Revocation of Juvenile Probation—General rule:
Sentences for juvenile probation violators must
be imposed under the provisions of 18 U.S.C. §
5037(c).

Probation in juvenile delinquency cases is
imposed under the provisions of 18 U.S.C.
§§ 5037(a) and (b). Section 5037(b) further
provides that 18 U.S.C. §§ 3563, 3564, and
3565 apply to juvenile probation. Section
3565 is the section that authorizes a court to
sentence under subchapter A of chapter 227
of title 18, United States Code. Regardless of
this cross-reference, the courts have deter-
mined that the exclusive authority to sentence
juveniles is located in section 5037, and that,
therefore, any imprisonment sentence would
have to be authorized by section 5037(c).?

The sentencing options under section
5037(c) are dependent upon the age of the
juvenile at the time of the sentence and not
the time of the commission of the act of juve-
nile delinquency.* This is particularly impor-
tant to remember in the context of revoca-
tion since a juvenile may have aged from one
category (under 18, for which sentences are
set out in section 5037(c)(1)), to another (be-
tween 18 and 21, for which sentences are set
out in section 5037(c)(2)) during probation
supervision. Although the statute would per-
mit a juvenile to be on probation past the
juvenile’s twenty-first birthday, it would ap-
pear that a juvenile over 21 may not be sen-
tenced to a term of imprisonment upon re-
vocation, since there is no provision that au-
thorizes an imprisonment term or any other
sanction for a juvenile over 21.

One district court has held that the
juvenile’s age at the time of the commission of
the violation that led to revocation is control-
ling, so that a juvenile who committed the vio-
lation at age 20 could be revoked and resen-
tenced at age 22 using the provisions applicable
for a 21-year-old, section 5037(c) (2).3! This
finding, however, seems contrary to the weight
of authority that considers the juvenile’s age
at sentencing the relevant factor for determin-
ing disposition under section 5037.

Subsections 5037(c)(1)(B) and (¢)(2)
(B)(ii) provide that a juvenile may not be sen-
tenced to a term of imprisonment greater than
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an adult. The Supreme Court in United States
v. R.L.C.3? determined that a juvenile may not
receive a sentence of imprisonment longer
than the sentence which the court could im-
pose on a similarly situated adult under the
sentencing guidelines. In accordance with this
principle, it has been argued that in sentenc-
ing a juvenile upon revocation, the court may
be required to consider the Chapter 7 policy
statements since they would have to be con-
sidered in an adult case.?® Such consideration
seems meaningless since the court is not
bound by the policy statements in an adult
case. Nonetheless, it could be useful for the
court to consider how the policy statements
would apply in the juvenile situation.

2. Supervised Release Revocation
Sentence

The primary issue in sentencing for violations
of supervised release has been the imposition
of an additional term of supervised release to
follow a sentence of incarceration. The au-
thority to impose a sentence of incarceration
and the length of that sentence under 18
U.S.C. § 3583(e), while amended from time
to time,** has been relatively clear.

Prior to the VCCA amendment of section
3583, which added subsection (h), there was
no explicit authority to revoke a term of su-
pervised release and reimpose a combination
of imprisonment and supervised release to
follow. The sentencing authority set out at
section 3583(e) provided simply that a court
upon revocation of supervised release could
impose a term of imprisonment for “all or
part of the term of supervised release.” The
majority of courts held that this section did
not provide authority to impose supervised
release to follow imprisonment.>> The First
and the Eighth Circuits, however, held that
the authority to impose a sentence of impris-
onment for only part of the term of super-
vised release implicitly authorized courts to
reimpose, or continue, the remaining period
of supervised release.*

After the VCCA added section 3583(h),
most courts held that the Ex Post Facto Clause
limited this new authority to offenders who
committed their offenses after the effective
date of the VCCA, September 13, 1994.>” The
First and Eighth Circuits, of course, con-
cluded that application of section 3583(h) to
offenders who committed offenses prior to
1994 was not a violation of the Ex Post Facto
Clause because the authority to impose a sen-
tence of supervised release after imprison-
ment on revocation had been available before

1994. The Sixth Circuit had held that when
the violation of supervised release (as opposed
to the offense of conviction) occurred after
the effective date of the VCCA, application
of new 3583(h) did not constitute an ex post
facto application of the new law.3

In the recent decision, United States v.
Johnson,*® the Supreme Court resolved the
issue of the retroactive application of section
3583(h), holding that it could apply only to
those offenders who committed their offense
after September 13, 1994. The Court first
settled the issue regarding the applicable event
for applying the Ex Post Facto Clause to in-
creases in the punishment for violations of
supervision. As noted above, the Court de-
termined that such event was the offense, not
the violation. Accordingly, any increase in the
punishment for violations of supervision
would apply only to those offenders who
committed the offense for which they were
convicted after the effective date of the in-
crease. The Court further determined that
section 3583(h) was never intended by Con-
gress to apply to cases in which the offenses
were committed prior to the effective date of
the VCCA. Finally, but perhaps most impor-
tantly from a practical standpoint, the Court
held that the reimposition of supervised re-
lease in cases in which the offense was com-
mitted prior to the VCCA is authorized by
the pre-VCCA provisions of section 3583(e).

This additional authority, of course,
raises the possibility of increasing the num-
ber of offenders on supervised release. For
situations in which additional supervised re-
lease may help protect the public and assist
offenders to adjust to life out of prison, this
development is welcome. In considering
their recommendations to the court, how-
ever, officers should remember the advice
provided by Judge Maryanne Trump Barry,
then chair of the Criminal Law Committee,
in her July 30, 1996 letter to District Judges
and Chief Probation Officers. Judge Barry
encouraged courts when imposing super-
vised release to consider whether supervised
release will “result in a more efficient and
rational allocation of judicial resources while
serving the purposes for which Congress in-
tended supervised release.” She also sug-
gested that courts use the authority of early
termination provided in 18 U.S.C. §
3583(e)(1) where appropriate.

Pre-VCCA Sentencing—General rule: A court
may sentence an offender to a term of impris-
onment followed by a term of supervised release

that may not exceed the length of the term of
supervised release previously imposed, less the
length of the term of imprisonment imposed.

The Court in Johnson relied on a close
reading of section 3583(e) to find authority
for a court revoking supervised release to
impose imprisonment with supervised release
to follow. The operative language permits a
court to “revoke a term of supervised release,
and require the person to serve in prison all
or part of the term of supervised release . . .”
This language permits a court to require a
person to serve only part of the term of su-
pervised release in prison. The use of the term
“revoke” does not mean that the term of su-
pervised release simply disappears; any bal-
ance of the term remaining after imprison-
ment may be required to be served when the
incarceration is completed. The Court also
noted that this result serves appropriate policy
interests since it allows the sentencing court
in a revocation proceeding to provide for a
transition from imprisonment to freedom.

The Court’s discussion makes clear that it
considers the starting point for determining
the length of supervised release that may be
imposed upon revocation to be the term ac-
tually imposed by the court at sentencing. The
new term of imprisonment is subtracted from
the term imposed, without credit for street
time. That term of imprisonment may be all
or part of the term of supervised release origi-
nally imposed. As the Court recognized, that
term would be further limited by the “gravity
of the original offense.”*® This means, of
course, that the sentencing court may not
impose a sentence of imprisonment that ex-
ceeds the revocation imprisonment caps in
section 3583(b).*! After the term of impris-
onment is subtracted, the remainder is the
maximum term of supervised release that may
be imposed to follow imprisonment.

Suppose, for example, that an offender
convicted of a Class B felony is sentenced to
three years supervised release. (The maximum
term of supervised release for a Class B felony
is five years.) After completing two years of
supervised release the court finds that the of-
fender has violated supervised release, and
sentences him to 18 months imprisonment.
(The maximum term of imprisonment for a
violation in the case of a Class B felony is 3
years.) Since the term of supervised release
imposed was three years, and there is no credit
for time spent on supervised release, the court
may require the offender to serve the remain-
ing 18 months supervised release upon
completion of the term of imprisonment.
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But the term of supervised release actually
imposed might not operate as a final cap on
the revocation penalty. In discussing the length
of the prison term that might be imposed upon
revocation, the Court suggested that “[i]f less
than the maximum has been imposed, a court
presumably may, before revoking the term,
extend it pursuant to section 3583(e)(2); this
would allow the term of imprisonment to equal
the term of supervised release authorized for
the original offense.”? If the court may in-
crease the term of supervised release to expand
the possible term of imprisonment, it might
also do so to expand the possible term of su-
pervised release to follow. This result would
bring the pre-VCCA sentences very close to
what is allowed under section 3583 (h).

As has been the case with so many of the
courts of appeals decisions dealing with the
reimposition of supervised release, the Su-
preme Court in Johnson did not discuss how
its ruling would affect multiple revocations
of supervised release. A careful reading of
former section 3583(e) suggests, however,
that it will be applied slightly differently in
cases of multiple revocations than is section
3583(h). Under the Court’s reading of sec-
tion 3583(e), the sentencing court may only
impose a term of supervised release that re-
sults from subtracting the term of imprison-
ment from the term of supervised release pre-
viously imposed (or extended up to the maxi-
mum that could be imposed). Upon the first
revocation, the previously imposed term of
supervised release is that imposed at the origi-
nal sentencing. But upon a second revocation,
the previously imposed term of supervised
release is the term imposed upon the first re-
vocation, which resulted from subtracting the
term of imprisonment from the original term
of supervised release.

For example, an offender convicted of a
Class C felony has received a two year period
of supervised release. The maximum super-
vised release term for a Class C felony is three
years and the maximum period of incarcera-
tion upon revocation is two years. If super-
vised release is revoked, and the court imposes
a sentence of one year of incarceration, the
maximum term of supervised release that
could be imposed would be one year—the
two year term previously imposed less the one
year incarceration. If at a second revocation,
the court imposed a term of imprisonment
of six months, it would be limited to a term
of supervised release of six months—the one
year term imposed at the first revocation less
the six months incarceration.

As noted above, however, the Court stated
that a term of supervised release may be ex-
tended under section 3583(e)(2) prior to re-
vocation. Section 3583(e)(2) permits the
court to extend the term of supervised release
if the maximum had not been imposed pur-
suant to the “terms and conditions applicable
to the initial setting of post release supervi-
sion.” Accordingly, even at a second or sub-
sequent revocation, it would appear that the
court may impose the maximum statutorily
authorized term of supervised release less the
term of imprisonment if, first, the court ex-
tends the term of supervised release to the
maximum authorized.

Note also that the above example assumes
that periods of incarceration imposed upon
revocation are cumulative. As discussed in
more detail below, under section 3583(h), all
terms of incarceration imposed upon revo-
cation are aggregated when determining the
court’s revocation sentencing authority.
Though the Court did not discuss this issue
in Johnson, it is my view that this is also the
best interpretation of the sentencing court’s
authority under section 3583(e).

Another issue not discussed in Johnson is
that, unlike section 3583(h), there appears to
be no prohibition on imposing supervised
release to follow imprisonment when the
maximum term of imprisonment has been
imposed. Of course, if the imprisonment
terms that may be imposed upon revocation
are cumulative, then once the terms equal the
maximum imprisonment authorized for the
class of offense, imprisonment is no longer
available as a sanction for a violation.

There is finally some question regarding
the reimposition of supervised release in the
case of revocation for possession of controlled
substances. Prior to the VCCA, section
3583(g) required the court to “terminate” a
term of supervised release upon a finding that
the offender was in possession of a controlled
substance. In reaching its decision that sec-
tion 3583(e) authorized reimposition of su-
pervised release, the court relied heavily,
though not exclusively, on its reading of the
term “revoke.” In fact, it contrasted the term
“revoke” with the term “terminate,” suggest-
ing that the latter implied a complete dis-
charge of the offender from further service of
the sentence. In doing so, however, it used
the example of the use of the term “termi-
nate” as it appears in section 3583(e)(1), not
section 3583(g).*

Moreover, the use of the term “terminate”
in section 3583(g) was recognized by both

Justice Kennedy in his concurring opinion,*
and Justice Scalia in his dissent,*’
take by Congress. It was accordingly amended
by section 110505 of the VCCA. Despite the
use of the term “terminate,” Congress pro-
vided the same type of sentence upon revo-
cation as that provided in section 3583(e)(3).
It required the court to impose a prison sen-
tence of “not less than one-third of the term
of supervised release.” As in section 3583(e),
the term of imprisonment is carved out of the
term of supervised release, leaving the balance
of the term to be served, if ordered by the
court, as supervised release. And, finally, the
rehabilitative purpose of supervised release
noted by the Court applies with particular
force to drug dependant offenders. Although
this reading of section 3583(g) is far from the
only reading, until there are court decisions
on the issue, it is sufficiently reasonable for
officers to recommend reimposition of super-
vised release in appropriate cases under sec-
tion 3583(g).

The holding in Johnson, in that it inter-
prets the meaning of the language of section
3583(e), is retroactive. To the extent it inter-
prets the courts’ authority under section
3583(e) as it existed before the VCCA, it is
applicable and binding in any case in which
the offender committed the offense of con-
viction prior to September 13, 1994.

Accordingly, officers in the Seventh Cir-
cuit should be cautious in applying that
circuit’s decision in United States v. Esky.*® It
appears that Esky authorizes, for cases in
which the offense was committed prior to the
VCCA, a sentence upon revocation that con-
sists of any combination of imprisonment and
supervised release that, added together, does
not exceed the maximum term of incarcera-
tion authorized in section 3583(e). Johnson,
as discussed above, allows the term of impris-
onment and term of supervised release to to-
tal no more than the term of supervised re-
lease actually imposed.

as a mis-

Post-VCCA Sentencing—General rule: A court
may sentence an offender to a term of impris-
onment and, so long as that term is less than
the maximum permissible, a subsequent term
of supervised release that may not exceed the
length of the maximum term of supervised re-
lease statutorily permissible less the length of the
term of imprisonment imposed.

For offenders whose offenses of convic-
tion were committed after September 13,
1994, section 3583(e) continues to provide
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the authority for imprisonment, but section
3583(h) controls the reimposition of super-
vised release to be served. When the court has
imposed a sentence upon revocation that is
less than the maximum term permitted by
section 3583(e)(3), section 3583(h) autho-
rizes the court to impose a term of supervised
release that is no greater than the term “au-
thorized by statute for the offense” of con-
viction less the term of imprisonment im-
posed at revocation.

Under this provision, supervised release
may be revoked more than once and a term
of imprisonment imposed with supervised
release to follow, so long as the aggregated
terms of imprisonment do not exceed the
maximum that may be imposed on revoca-
tion.*” But with each revocation, the term of
supervised release available is the maximum
period authorized less the aggregated terms
of imprisonment. The Eighth Circuit’s deci-
sion in United States v. Brings Plenty, 8 illus-
trate the way the provision works. In that case,
the defendant, convicted of a Class C felony,
had originally been sentenced to a three year
term of supervised release. When his super-
vised release was revoked, he was sentenced
to six months imprisonment and a further
term of supervised release. A second violation
occurred and the defendant was sentenced to
twelve months in prison and an additional
term of supervised release of two years. The
court noted that under section 3583(h), the
authorized term of supervised release was the
maximum term of supervised release autho-
rized for the offense less “any term of impris-
onment.” It held that the phrase, “any term
of imprisonment” includes any and all terms
of imprisonment served under any prior re-
vocation. Thus at the second revocation, the
defendant’s aggregate revocation prison sen-
tence was eighteen months, and the maxi-
mum term of supervised release was three
years less eighteen months, or eighteen
months. Note that, each time the court re-
vokes, under the provisions of section
3583(h), it begins with the full term of super-
vised release authorized by statute for the of-
fense of conviction.

It should be noted that the Eighth Circuit
has read section 3583(h) to authorize reim-
position of supervised release no greater than
the term originally imposed, less the term of
imprisonment imposed on revocation. United
Statesv. St. John.*® This reading seems at odds
with the plain language of the statute. But at
this time, the issue appears to be unsettled in
the Eighth Circuit and officers should prob-

ably not change their current procedures un-
til there is more concrete precedent.

Chapter 7 Policy Statements—General rule: The
Chapter 7 policy statements are not binding for
supervised release revocation sentences, but are
advisory.

The courts of appeals have uniformly held
that for supervised release revocation, the
chapter 7 policy statements are advisory
rather than binding, but must be considered
by the court in imposing sentence.>® As with
probation revocation, a sentence outside the
applicable policy statement range is not a de-
parture and requires no pre-hearing notice

for such sentence.”!

Consideration of Rehabilitative Needs in Re-
vocation Sentencing—General rule: A court may
consider the rehabilitative and medical needs
of an offender in determining a sentence for re-
vocation of supervised release.

Arguments have been made that the court
may not consider an offender’s rehabilitative
or medical needs in imposing a sentence of
imprisonment upon revocation. The argu-
ment is based on the provisions of 18 U.S.C.
§ 3582(a), which provide that a sentence of
imprisonment is not appropriate to promote
correction and rehabilitation. All of the courts
to consider the issue have determined that this
limitation applies only to the initial sentenc-
ing decision and is inapplicable at revocation.
Because a term of imprisonment upon revo-
cation is imposed with reference to the term
of supervsed release under section 3583(e),
and because the court may consider rehabili-
tative and medical needs in imposing super-
vised release, the court may consider such fac-
tors in determining the imposition and the
length of a term of imprisonment.>?

Concurrent Sentences on Revocation—General
rule: Upon revoking multiple terms of super-
vised release, the court may impose concurrent
or consecutive terms of imprisonment.

There is no restriction on the court’s au-
thority to impose consecutive terms of im-
prisonment after revoking multiple terms of
supervised release. Courts have rejected ar-
guments that 18 U.S.C. § 3624(e), which re-
fers to the running of multiple terms of su-
pervised release, precludes the court from
imposing consecutive terms of imprison-
ment. These courts likewise found no support
for such a limitation in the sentencing caps
in section 3583(e).

Instead, they have relied on section
3584(a), which provides that sentences of
imprisonment may run concurrently or con-
secutively, to authorize the court to make the
decision as to how the revocation sentences
should run.>

Conclusion

There will undoubtedly be other issues that
arise in connection with revocation sentenc-
ing under current statutes. And, of course, it
is not at all unlikely that as soon as issues are
resolved, the relevant statutes will be
amended. Finally, as always, officers must be
guided by their court’s decisions in these ar-
eas. But it is hoped that this column will give
officers guidance about the most recent deci-
sions on the narrow question of the court’s
authority to sentence upon revocation.
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Alcoholism and Children

About one in four U.S. children is exposed to
family alcoholism or alcohol abuse while grow-
ing up, according to the National Institutes of
Health. In addition to the increased risk of their
developing alcohol problems themselves, these
youths often have conduct disorders, some
have emotional disturbances, and many do
badly in school. The findings stem from a new
analysis of a 1992 federal survey of 42,800
Americans. The study concludes that about 10
million children were exposed to familial al-
cohol problems in 1992 alone and that more
than 28 million children lived with adults who
at some point in their lives had abused or been
dependent on alcohol.

Juvenile Detention Directory

The American Correctional Association
(ACA) announces the publication of the
2000-2002 Edition of the National Juvenile
Detention Directory. It includes an update of
all facility and state information regarding
juvenile detention facilities previously listed
in its 1997-1999 counterpart. This edition also
includes extensive information about thou-
sands of juvenile detention facilities in the
U.S., including lists of phone and fax num-
bers, names and titles of presiding adminis-
trators, operating budgets, average stay, per
capita costs, operating budgets, breakdowns
of personnel and population, and programs
and administering agencies.

Orders can be placed by calling ACA’s
customer service department at (800) 222-
5646, ext. 1860 and ask for item #714-F1.
The title is $55 for nonmembers and $44
for ACA members, plus $7.25 for shipping
and handling.

By ALvin W. Conn, D.CRriM.

President, Administration of Justice Services, Inc.

Children As Victims

Although the U.S. violent crime rate has de-
creased since 1994, homicide remains the lead-
ing cause of death for young people. In 1997,
the latest date for which data are available, an
average of six juveniles were murdered every
day. Between 1980 and 1997, three of those
murdered each day age 12 or older were killed
with a firearm. Juveniles were twice as likely as
adults to be victims of serious violent crime and
three times as likely to be victims of assault. Law
enforcement data indicate that one in 18 vic-
tims of violent crime is under age 12. In one-
third of the sexual assaults reported, the victim
is under age 12. In most cases involving serious
violent crime, juvenile victims know the perpe-
trator, who is not the stereotypical “stranger,”
but a family member or acquaintance.

In 1996, child protective services received
reports on more than three million maltreated
children. In 80 percent of these cases, the al-
leged perpetrator was the child’s parent. More
than 1,000 children died as a result of mal-
treatment in 1996. Three in four of these vic-
tims were children under age four.

Among all persons murdered in 1997, 11
percent were under the age of 18 and of these
2,100 juvenile murder victims:

+ 33 percent were under age six and 50 per-
cent were ages 15 through 17

30 percent were female
+ 47 percent were black
+ 56 percent were killed with a firearm

+ 40 percent (among those whose murder-
ers were identified) were killed by family
members, 45 percent by acquaintances,
and 15 percent by strangers

National Night Out

National Night Out (NNO) was established
in 1984 with funding from the Bureau of Jus-
tice Assistance (BJA). The program is admin-
istered by the National Association of Town
Watch, a nationwide organization dedicated
to the development, maintenance, and pro-
tection of community-based, law enforce-
ment-affiliated crime prevention activities.
NNO was developed as a crime prevention
program that emphasizes building a partner-
ship between the police and the community.
Community involvement is generated
through a multitude of local events, such as
block parties, cookouts, parades, contests,
youth activities, and seminars.

With continued funding by BJA, partici-
pation in NNO has increased from 2.5 mil-
lion people in 400 communities in 1984 to
more than 32 million people in 9,530 com-
munities in 1999. Project 365, which helps
communities target specific problems over
the course of the year, was also developed
through BJA funding.

NNO’s objectives include refining the na-
tionwide crime prevention campaign, docu-
menting successful crime prevention strate-
gies, expanding Project 365, disseminating
information about successful community-
based strategies, providing technical assis-
tance on crime prevention development, and
developing the NNO Web site.

For more information, contact:

National Association of Town Watch, Inc.

PO Box 303

Wynnewood, PA 19096

(610) 649-7055

http://www.nationaltownwatch.org/

nno.html
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Child Farm Workers

As many as 800,000 children in the U.S. work
on farms, often under hazardous conditions
that expose them to pesticide poisoning, heat
illness, injuries, and lifelong disability, accord-
ing to a report by Human Rights Watch
(HRW). Despite the difficult and often dan-
gerous working conditions, federal law allows
children to take jobs on farms at a younger
age and for longer hours than children in
other lines of work. Many federal labor and
environmental laws specifically exempt agri-
cultural workers and, consequently, there is
no federal requirement that even child farm
workers receive such benefits as overtime pay,
unemployment insurance, or worker’s com-
pensation.

The Federal Fair Labor Standards Act,
passed in 1938, allows children as young as
12 to work on farms; while in other types of
employment, children must be atleast 14 and
are limited to no more than three hours of
work per day while school is in session. About
85 percent of the U.S. farm workers are racial
minorities, the vast majority of whom are
Latino. About one-half are thought to be U.S.
citizens while 60 percent of the remainder are
legal U.S. residents.

Child Support

The newest policy brief from the Urban
Institute’s Assessing the New Federalism
project, Child Support Offers Some Protection
Against Poverty, finds that child support re-
duces the number of poor children by 500,000.
An important source of income for those who
receive it, child support provided 16 percent
of family income for children who had non-
resident parents and whose families received
child support in 1996. Among other findings:

+ Children with a child support order are
nearly twice as likely to receive financial
support from their nonresident parent as
children without an order.

+ Parents who spend time with their chil-
dren are more likely to pay child support.

+  Child support receipt varies across states. Of
the 13 states studied, WI and MN were the
only states that had significantly higher per-
centages of children receiving the full
amount of child support (30 and 29 percent
respectively) than in the nation as a whole.

In FY 1999, a record of nearly $16 billion
in child support was collected, which is double
the amount collected in 1992. The number
of paternities established or acknowledged

reached a record 1.5 million, almost tripling
the 1992 figure. Of these, over 614,000 pater-
nities were established through in-hospital
acknowledgment programs.

For more information, contact The Urban
Institute at (202) 261-5410.

llicit Drug Use

Among male youth entering the juvenile jus-
tice system in 13 cities in the U.S., between
40.3 percent and 68.7 percent tested positive
for illicit drugs at arrest or booking, accord-
ing to the 1998 report of the Drug Abuse
Monitoring Program, sponsored by the NIJ.
Male juveniles with drug offenses have the
highest rates of positive urinalysis for illegal
drugs, but property and violent offenses are
also linked to drug use. There was a sharp in-
crease (145 percent) in drug offense cases in
juvenile court between 1991 and 1995.

In the Monitoring the Future study, 12th
graders reported use of psychoactive sub-
stances throughout their lives, and the most
frequently reported substances used were:

+  Alcohol (81.7 percent)

+ Cigarettes (65.4 percent)

+ Marijuana/Hashish (49.6 percent)
+  Smokeless tobacco (25.3 percent)
+ Stimulants (16.5 percent)

+ Inhalants (16.1 percent)

+ Hallucinogens (15.1 percent)

Mental Health
and Substance Abuse

According to the Office of Juvenile Justice and
Delinquency Prevention (OJJDP), although
the prevalence of mental health and substance
abuse disorders among youth in the juvenile
justice system is largely unknown, research
suggests that these problems are significantly
greater for juvenile delinquents than other
youth. Applying the prevalence rates for
youth in the general population to the ap-
proximately 848,100 youth annually involved
in the juvenile court system, the following are
estimates:

* 14 to 20 percent, or 118,700 to 186,500

youth, have at least one mental disorder

32 percent, or 271,400 youth, have an al-
cohol abuse or dependence disorder

+ 11 percent, or 93,300 youth, have a sub-
stance abuse or dependence disorder

Building a Substance
Abuse Testing Program

According to OJJDP, the following are steps
for the development of a substance-abuse
testing program:

+ Involve key stakeholders

+ Determine program purpose
+ Investigate legal issues

+ Identify youth to be tested

* Select methodology

+ Decide how to use results and arrange for
adequate and appropriate treatment

+ Develop written policies and procedures
+ Obtain funding
+  Develop staff

+ Evaluate the program

Substance Abuse Publications

The Center for Substance Abuse Treatment
publishes numerous protocols and technical
assistance materials on substance abuse treat-
ment. All are free of charge and available from:

National Clearinghouse for Alcohol and

Drug Information (NCADI)

P.O. Box 2345

Rockville, MD 20857-2345

(800) 729-6686

College Grad Rates

The U.S. has lost the distinction of having a
college graduation rate higher than those of
other industrialized countries, an interna-
tional survey shows. At the beginning of the
1990s, 30 percent of the U.S. population
graduated from college. As of 1998, it was 33
percent, but Norway (37 percent), the United
Kingdom (35 percent), and The Netherlands
(34.6 percent) had pulled ahead.

On average, nearly a quarter of young
people in the Organization for Economic
Cooperation and Development (OECD)
countries now complete university-level edu-
cation. Enrollment grew by more than 20 per-
cent between 1990 and 1997 in all but five
countries: Canada, Germany, The Nether-
lands, Switzerland, and the U.S. Enrollment
grew by more than 50 percent in the Czech
Republic, Ireland, Korea, Turkey, and the
United Kingdom. In the U.S., 74 percent of
high school students obtain a diploma, a rate
that is lower only in Canada, Luxembourg,
Mexico, Portugal, Spain, and Turkey.
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Juvenile Death Penalty

In the first month of the year 2000, three
youths who committed crimes before they
were 18 years of age were executed: two in
Virginia and one in Texas. In allowing the
executions of these young men, the U.S. joins
the only other five nations that permit the
death penalty for crimes committed by youths
under the age of 18: Iran, Nigeria, Pakistan,
Saudi Arabia, and Yemen.

The American Bar Association (ABA) has
released a report called A gathering Momen-
tum: The Continuing Impact of the American
Bar Association Call for a Moratorium on Ex-
ecutions, which follows the ABA 1997 call for
states to put an end to executions until all
states have adopted policies to guarantee due
process and fairness to defendants accused of
committing capital crimes and to minimize
the risk that innocent people would receive
death sentences.

The U.S. is one of the few countries in the
world to have failed to ratify an international
treaty, the Convention on the Rights of the
Child, which forbids executions of offenders
who committed their crimes as juveniles.

Student Debt

Four years after receiving their college diplo-
mas, only 16 percent of student borrowers
were debt-free, a study of 1993 graduates has
found. The Department of Education study
began with 11,000 students nationwide who
completed bachelor’s degrees in 1992-93.
About one-half of the students surveyed, 51
percent, incurred debts averaging $10,000.
Four years later, 39 percent were still paying
off student loans or had deferred payments
while pursuing advanced degrees. Those who
took loans and finished master’s programs by
1997 carried an average debt of $17,200; those
who completed professional degrees by 1997
averaged $66,200 in loans. According to a
government report, defaults on federal loans
to students were at the lowest in more than a
decade: down 8.8 percent in 1997 and down
9.6 percent the year before.

The Education Department’s Office of
Student Financial Assistance suggests that stu-
dents who have borrowed from various lend-
ers consolidate the loans into one and save
money on interest payments, especially since
interest rates have been rising. The agency
reports that loan consolidations have risen
recently to an average of 4,500, up from the
usual 3,500.

U.S. Correctional Population

The number of adult men and women under
the supervision of federal, state, and local cor-
rectional authorities rose to a record 6.3 mil-
lion in 1999, announced the Bureau of Jus-
tice Statistics (BJS). This number, which rep-
resents 3.1 percent of all adult residents in the
U.S., or one in every 32 adults, includes per-
sons incarcerated in jails and prisons and
those under community supervision on pro-
bation or parole. During 1999, the correc-
tional population increased by 164,400 (2.7
percent). At mid-year, there were approxi-
mately 1,254,600 adults in federal or state
prisons and 596,500 adults in local jails. The
1990-1999 increase averaged 4.2 percent an-
nually and was a 44.6 percent gain for the
nine-year period. There were 1.9 million more
under correctional supervision in 1999 than
in 1990.

At the end of 1999, there were approxi-
mately 3,773,600 adults on probation and
712,700 on parole. More than one million of
the nation’s probationers and parolees —
slightly less than one-quarter of the total —
were in Texas (556,410) and California
(446,460). From 1990 through 1999, the per-
centage of the total correctional population
under community supervision declined from
74 percent to 71 percent.

More than 1.9 million probationers and
400,000 parolees were discharged from super-
vision in 1999. More than 60 percent of those
exiting probation (1,053,700) and more than
40 percent of those exiting parole (177,300)
had successfully met the terms and conditions
of their supervision.

Batterer Treatment

According to a study by R.C. Davis et al., a
batterer treatment program has a significant
effect on suppressing violent behavior while
batterers are under court supervision, but
may not produce long-term change in behav-
ior. Court-mandated batterers were randomly
assigned to treatment programs for eight or
26 weeks or to a control group assigned to 40
hours of community service irrelevant to the
battering problem. Based on reports, only the
26-week treatment group participants showed
significantly lower recidivism at six and 12-
month review periods than the control group.
Treatment completion rates were higher for
batterers assigned to the eight-week than to
the 26-week program. The groups showed no
significant difference in terms of new inci-
dents reported by victims six or 12 months
after sentencing. More information can be

found at: http://www.ncjrs.org/rr/voll_2
/01.html.

Three Strikes Research

Researchers J. Austin et al. conclude that the
projected effects of the “Three Strikes and
You’re Out” legislation have not been real-
ized. They report there has been minimal
impact on the courts, local jails, or state pris-
ons, with the exception of California. There
does not appear to have been an impact on
crime rates. The researchers suggest this mini-
mal impact may result from local criminal
justice systems having found ways to inter-
pret the law for local political and organiza-
tional interests. As a major exception, Cali-
fornia has sentenced 40,000 offenders to its
prisons as of 1998 under two- or three-strikes
provisions. More information can be found
at: http://www.ngjrs.org//rr/voll_2/19.html.

Crimes Against Juveniles

The FBI’s National Incident-Based Reporting
System (NIBRS) is designed to become the
national statistical database of crimes com-
ing to the attention of law enforcement agen-
cies, collecting more detailed information
about perpetrators, victims, and individual
crimes than is available from the Uniform
Crime Reports (UCR). With regard to crimes
against juveniles, 1997 NIBRS data from 12
states reveal some key findings:

+ Juveniles make up 12 percent of all crime
victims known to police, including 71 per-
cent of all sex crime victims and 38 per-
cent of all kidnapping victims.

+  Simple assault is the most commonly re-
ported crime against juveniles, constitut-
ing 41 percent of all juvenile victimizations
reported to the police. Sexual offenses
make up 12 percent, aggravated assaults
11 percent, and kidnappings one percent.

+ Girls predominate as victims of sex of-
fenses and kidnapping, but boys predomi-
nate as victims of all other crimes.

+ Children under age 12 make up approxi-
mately one-quarter of all juvenile victims
known to the police and at least one-half
of the juvenile victims of kidnapping and
forcible sex offenses.

+ Adult offenders are responsible for 55 per-
cent of juvenile victimizations, most dis-
proportionately for kidnapping, sex of-
fenses, and the victimization of children
younger than six and older than 15.
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+ Family perpetrators make up 20 percent
of the offenders against children, but they
make up the majority of offenders against
children under age four and are dispro-
portionately represented among kidnap-
pers and sex offenders.

Criminal Justice Disparities

African Americans and Hispanics are treated
more harshly than similarly situated whites
at every level of the criminal justice system,
from investigation to sentencing, according
to a report prepared by the Leadership Con-
ference on Civil Rights. The study asserts that
blacks and Hispanics are disproportionately
targeted by police, unfairly victimized by “ra-
cially skewed” charging and plea bargaining
decisions by prosecutors, given harsher sen-
tences by judges, and deeply impacted by “get
tough” crime policies enacted by lawmakers.

The authors do not blame overt racial bias
for the disparities. Instead, they say that a “self-
fulfilling” set of assumptions about the crimi-
nality of blacks and Hispanics influences deci-
sions of justice officials in ways that account
for the gap. The result of those assumptions is
that nearly 70 percent of the two million
Americans in prisons and jails are black or

Hispanic. This report follows one prepared by
the National Council on Crime and Delin-
quency (NCCD) which reports that black and
Hispanic youth are more likely than whites to
be arrested, prosecuted, held in jail without
bail, and sentenced to long prison terms.

Teachers and Computers

Nearly all full-time regular public school teach-
ers say they now have access to computers or
the Internet in their schools, and about two-
thirds say they are using the technology for class-
room instruction. However, about two-thirds
also say they are not well-prepared for the task.
The National Center for Education Statistics
reports that teachers with more than 32 hours
of professional development are twice as likely
to use computers as are teachers with no such
training. In addition, teachers with nine or fewer
years of experience are more likely to use com-
puters than are teachers with 10 or more years
in the classroom. Teachers in high-poverty
schools say they have less access to computer
technology than teachers serving primarily more
affluent students.

According to the U.S. Education Depart-
ment, most classrooms still do not have tele-
phones, but 63 percent are hooked up to the

Internet, more than 20 times as many as were
wired in 1994. Schools now have computers for
every six students and nearly four out of five
teachers have been trained to use technology.

Student Drug/Sex Activities

Cocaine, marijuana, and cigarette use among
high school students increased during the
1990s, according to a study by the Centers for
Disease Control and Prevention. The report
also says that fewer teenagers are having sex
and those who do are more likely to use
condoms. The study also reveals that students
tend to use seat belts more often and fewer are
carrying weapons or contemplating suicide. In
1991, 14.7 percent said they used marijuana,
which rose to 26.7 percent in 1999. In 1991,
1.7 percent of the surveyed students used co-
caine at least once in the prior month, which
rose to four percent in 1999. While alcohol use
has remained steady since 1991, teenagers are
smoking more: 27.5 percent in 1991and 34.8
percent in 1999. With regard to sex, 49.9 per-
cent said they had had sex in 1999 versus 54.1
percent in 1991. The number of sexually ac-
tive youths has remained at 36 percent, but 58
percent admit to using condoms.
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Castor Oil for the Criminal
Justice Profession

Actual Innocence: Five Days to
Execution and Other Dispatches from
the Wrongfully Convicted. By Jim
Dwyer, Peter Neufeld, and Barry
Scheck. New York, NY: Doubleday,
2000. 298 pp. $25.00.

ReVIEWED BY ROBERT R. WIGGINS
CEDARVILLLE, OHIO

Some of us when we were young were required
to take castor oil for a physical ailment. The
medicine tasted bad, but it often cured the
problem. The book Actual Innocence is like
castor oil for our profession because its mes-
sage is not a pleasant one to ingest, but we can
hope a reading of the book may inspire us to
raise our standards. The overriding theme of
the book is that there are weaknesses in the
arrest, prosecution, and defense practices in
American criminal justice that result in the
conviction of innocent persons. Such practices
must be acknowledged, and corrected, and
those responsible must be punished.

The mix of authors makes this book very
readable for both the general public and the
professional. Jim Dwyer is a Pulitzer Prize win-
ning columnist. The other two writers, Peter
Neufeld and Barry Scheck, are defense attorneys
who are associated with the Innocence Project.
Scheck is also a law professor at the Cardoza
School of Law, a division of Yeshiva University,
and was one of the lead attorneys in the O. J.
Simpson trial. Much of the contents of the book
evolved out of the authors’” involvement with
the Innocence Project at the Cardoza School of
Law. The goal of the Innocence Project is to in-
vestigate competently cases where wrongful
conviction is suspected and, if such is the case,
to litigate a solution. The authors clearly express
their desire to expand the project to law schools
throughout the country.

Actual Innocenceis organized into 13 chap-
ters that mix a detailed review of 10 specific
cases in which innocent persons were con-
victed (some resulting in the death penalty)
with a very readable review of the evolution
of scientific technology currently available to
those involved in the prosecution and defense
process. Additional cases are mentioned in the
text to support specific points. The expanded
capabilities of DNA technology play a major
role in the review of wrongful convictions.
The chapters also contain a strong review of
studies and cases pointing to the unreliability
of eye-witness testimony. The book ends with
two useful appendices: “A Short List of Re-
forms to Protect the Innocent,” and “DNA
Exonerations at a Glance,” which provides 10
tables that summarize much of the research
behind the book.

So, why or how are innocent persons con-
victed? The authors, in making their case, rec-
ognize that the vast majority of professionals
involved in the arrest, investigation, prosecu-
tion, and trial process behave with character
and integrity. But, when even a small percent-
age of those in the system lack these attributes,
wrongful convictions occur. The seven most
significant reasons for wrongful convictions
mentioned by the authors, in order of promi-
nence, are:

1. erroneous eye-witness testimony
2. improper police officer conduct

. prosecutorial misconduct

AW

. incompetent defense lawyers

w1

. shaded or lazy forensic science
6. racism and/or bigotry
7. inadequate funding of defense activities

To support these findings, the authors re-
view cases that lead the reader to recognize
that well-intentioned eye witnesses can pro-
vide erroneous identifications. For example,

in one dramatic case, a pregnant wife was bru-
tally beaten, raped, and left for dead. The
unborn baby did not survive the trauma. The
wife recovered after a long coma, at which
time she identified her husband as the
atttacker, notwithstanding his claim that he
was out getting some fast food for them. The
police closed the investigation despite the fact
that the circumstances of the attack were simi-
lar to the activities of a serial killer who was
active in the area. The husband was convicted
and received a fifteen-years-to-life sentence
for second-degree murder for the death of the
unborn child. After service of 16 years, as a
result of police reviewing unsolved cases,
DNA collaboration, and the confession of the
actual serial murderer, the husband was ex-
onerated. Everyone involved in the prosecu-
tion process (wife, police, prosecutor) sin-
cerely believed they had the guilty party. But,
they were wrong!

The authors provide examples of police
officers prematurely closing cases (noted
above) or designing identification procedures
in such a way as to prejudice decisions of wit-
nesses. In other cases prosecutors fail to pro-
vide defense attorneys with crucial informa-
tion or resist the implications of scientific
evidence gained after trial that could lead to
the reversal of a conviction. The authors also
describe convictions resulting from biased or
incompetent forensic science. In the area of
defense attorneys the authors provide ex-
amples to support their claim that a percent-
age of defense attorneys are underfunded,
overworked, or lazy. Such attorneys miss facts,
do not investigate thoroughly, and often are
hampered by limited resources.

This reviewer’s impression is that Actual
Innocence will have a major impact on public
criminal justice policies during the next de-
cade because of its compelling and skillfully
written message. As mentioned above, Ap-
pendix 1 contains a listing of reform efforts
suggested by the authors. We can expect leg-
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islators to act on many of these suggestions.
From this reviewer’s perspective the most sig-
nificant thought that remains after reading the
book is that there are serious problems in the
criminal justice system ranging from investi-
gation to conviction that must be addressed
if the system is to have credibility with the
general public. Here is where the castor oil
mentioned in the first paragraph of this re-
view comes into play. Recognizing that we
have a system that has serious flaws leaves a
bad taste, but it is the first step toward a cure.
Alingering concern expressed by the authors
is that most of those they reviewed were ex-
onerated as a result of emerging DNA tech-
nology. There was biological evidence that
could be used to prove a wrongful conviction.
But, what about the tens of thousands of cases
where biological evidence is not a factor? The
same system was active in investigating, pros-
ecuting, and convicting.

As an academic, this reviewer must rec-
ognize that some scholars will criticize this
book because of problems in research meth-
odology. The authors make strong findings
that there are significant systematic flaws in
the American criminal justice system that re-
sult in innocent persons being convicted.
However, because of their sampling method-
ology, or lack of a solid research design, they
are unable to quantify the extent of the prob-
lem or scientifically generalize their findings.
The cases they cite came to their attention
through a self-selection process or media rec-
ognition. The authors deal with this limita-
tion by stressing that any evidence of wrong-
ful convictions should be of concern to those
interested in justice.

Actual Innocence is a must read for crimi-
nal justice professionals. It is skillfully writ-
ten, and the concepts are clearly presented.
What must be recognized is that the book will
be read by governors, legislators, the media,
and the general public. Even as this review is
being written, the frequency of media men-
tion of the issues highlighted in the book is
intensifying. At least one state governor has
puta moratorium on the death sentence. The
issue for the criminal justice professional,
wherever placed in the system, is what is go-
ing to be done to avoid wrongful convictions.
We cannot be comfortable with statements
like: “Only a small percentage of convictions
are wrongful.” We will be watched.

The History of Policing

The Role of Police in American
Society: A Documentary History.
Edited by Bryan Vila and Cynthia
Morris. Westport, Conn.: Greenwood
Press, 1999. 318 pp. $49.95.

ReviEWED BY DaviD D. Noce
St. Louts, MISSOURI

History is a potent teacher. By describing past
experiences, it arms us with forethought to meet
recurring challenges. Probation officers, pretrial
services officers, prosecutors, defense attorneys,
judges, and students of criminal justice will have
a greater appreciation of policing after reading
The Role of Police in American Society. This book
offers instructive, influential, and entertaining
excerpts of documents that chronicle American
law enforcement. It is the ninth documentary
history in the Greenwood Press series “Primary
Documents in American History and Contem-
porary Issues.”

Editors Bryan Vila and Cynthia Morris
have assembled selections from 95 documents
that embody and describe how policing in
America has evolved from 1631 (the Boston
Night Watch) to 1997 (A Time to Remem-
ber). They organized the documents by his-
torical period and important developmental
topic. Each part first places the documents
in their historical context. Each document
then is similarly introduced and illuminated.
Frequent cross-referencing shows the inter-
play of the forces and factors that drive the
development of policing.

Of the 95 documents presented, some 75
either caused or contemporaneously de-
scribed important events or developments in
policing. These include quotations from the
Bill of Rights, Supreme Court opinions, stat-
utes, reports of commissions, theses, and
speeches. Other documents provide articulate
and provocative commentaries on policing.
The documents are well edited to pique the
readers’ interest in deeper research or in just
continuing to read the book.

In their preface, the editors confess that
there is more to policing than any limited
number of documents could cover ad-
equately. As a result, they supplement their
materials with a seven-page list of significant
dates and events; a page of citations to the U.
S. Supreme Court opinions excerpted in the
work and to relevant opinions not selected;
two pages of addresses (postal and email) of
national groups related to police work; and a

13-page bibliography for further research. An
index makes documents on specific topics
reasonably accessible.

PartI describes American experiences with
law enforcement during the 17th and 18th
centuries. During this period, the duties of
policing civilians passed from the military to
a citizen night watch, consisting of constables
who walked their rounds watching out for in-
ternal criminal activity and external threats
and fires, and announced the time and
weather. The editors take the reader through
the historical experiences that begat the slave
patrols, vigilantes, Texas Rangers, United
States Marshals, Pinkerton detectives, and
modern city police forces.

Early concerns recur throughout the his-
tory of policing. For example, limitations on
the authority to arrest without warrant, estab-
lished in English legal tradition, were expressed
in the Duke of York’s Laws in 1665. The duke’s
Laws further provided that each constable be
equipped with a badge of office and a six-foot
staffand, in certain circumstances, had author-
ity to take “bayle” for those arrested.

The editors selected portions of ten Su-
preme Court opinions that demonstrate the
rule of law’s limitations on the police. The
book also directs the reader to the reports of
various commissions that investigated the
causes of civil unrest.

This history of policing is rich with color-
ful characters and historical figures. In 1737,
at age 31, Benjamin Franklin criticized the
inability of the Philadelphia night watch to
adequately safeguard the burgeoning city. His
comments later caused the creation of a more
modern police force. In the 1860s, Allan
Pinkerton dispatched privately employed de-
tectives whose methods would be adopted by
municipal police forces. In 1895, one of Teddy
Roosevelt’s early civic duties was to rid the
New York City police force of Tammany
Hall’s corrupting influence. Roosevelt’s spirit
of progressive reform rooted out the police
protection racket’s extortion and blackmail,
and introduced pistol practice for officers, the
Bertillon identification system, and the po-
lice bicycle squad. In 1924, at age 29, J. Edgar
Hoover became director of the federal Bureau
of Investigation to cleanse it of its role in the
Teapot Dome scandal. Hoover’s innovative
accomplishments became models for other
police organizations.

Perhaps the most entertaining documents
depict the enthusiasm generated by succes-
sive generations of “modern technology”
adopted to keep pace with progress. In 1886,
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horse-drawn paddy wagons were praised for
reducing the need of officers to encourage
their arrested charges to hurry as they hustled
them on foot through the city streets to the
calaboose. In 1896 it was firearms training;
in 1909 police automobiles and street corner
telephone call boxes were innovative; and in
1929 police car radios were on the cutting
edge. This reviewer will let readers discover
for themselves the even- then hard to believe
requirement that “Government radio au-
thorities” placed on police broadcasts (de-
scribed at page 121).

Part I appropriately closes with quota-
tions from the Bill of Rights which laid the
constitutional foundation for the proper gov-
ernance of policing in America.

In Part II, the editors depict the 19th cen-
tury as a time when westward national expan-
sion and urban industrialization demanded dif-
ferent policing strategies. England’s Metropoli-
tan Police Actin 1829 presaged a quantum leap
in organizational development of urban police
forces in America. The English Act defined stan-
dards for quality policing. A contemporaneous
newspaper article pointed out the importance
of accurate police reporting and the need for
the officers to curb their exercise of authority
without cause and to keep control of their tem-
pers. At this time Home Secretary Robert Peel’s
London bobbies replaced the night watch. The
idea of preventing crime, as well as reacting to
it, soon crossed the Atlantic.

Nineteenth century New York police were
distinguished from their London counter-
parts in large part by their initial reluctance
to wear uniforms and their dominance by
political forces. Uniforms soon became de
rigueur but the influence of politics remained
a hallmark of American policing.

In 1871, the first national convention of what
later became the International Association of
Chiefs of Police (IACP) was held in St. Louis.
Reforms first discussed there were later adopted:
a police detective system, state and municipal
control of police forces, and the classification of
prisons. Twenty-two years later, at the next such
convention, in Chicago, the police administra-
tors discussed organized cross-jurisdictional
mutual aid, especially for apprehending fugi-
tives. Later conventions argued for promotion
based on performance, not politics.

Part III covers the substantial develop-
ments in policing that occurred between 1900
and 1929. Electoral reforms, the rise of labor
unions, and a surge of national isolationism
caused rapid changes in the philosophy, eco-
nomic factors, demography, and technology

of policing. In 1909, in his doctoral thesis,
Police Administration, Felix Fuld argued for
attracting quality officers by offering them op-
portunities for higher education.

1929 saw Howard McLellan question the
value of increasing the size of police depart-
ments. He wondered why crime rates re-
mained high when police department bud-
gets, especially in New York City, increased
dramatically. These criticisms were met by
Bruce Smith’s recognition that policemen
worked in a constantly changing environ-
ment. The job of the police had once been
confined to detecting crime and pursuing
outlaws. By 1929, however, while remaining
the creatures of legislative imaginations and
dictates, police officers were seen as influenc-
ing the lives of many more people than out-
laws. In the period from 1930 to 1959, cov-
ered in Part IV, the editors discern “a grow-
ing emphasis on police training, profession-
alism, efficiency, and ethics.” During these
years America experienced the depression,
two wars, great urbanization, and a booming
birth rate. In this milieu, national uniform
crime reporting was seen as a check on those
who would inflate the dangers of crime. As
never before, police lawlessness and excesses
were institutionally reported and outlawed by
commissions. One response was greater po-
lice professionalism and training, most no-
tably invigorated by the F.B.I.’s National Po-
lice Academy, established by J. Edgar Hoover
during the 1930s.

The 1940s saw more unsuccessful attempts
to unionize the police. The TACP opposed
unionization and the public thought it was
entirely unacceptable that officers could strike
for benefits and thus imperil the public wel-
fare. Not until the 1960s did officers gain the
right to organize. The editors and their his-
torical sources attributed this achievement to
the recognition by elected officials that
women voters had come to accept the right
of officers to unionize.

Part V carries the reader from 1960 to
1978, a period when social change met
society’s conflicting expectations of policing.
Constraining the police to be lawful, the Su-
preme Court applied the exclusionary rule to
the states, prescribed for police an objective
protocol of warnings about constitutional
rights when arrested persons were interro-
gated, and expanded and clarified the rights
of the police during investigations.

The period from 1979 to 1989, covered in
Part VI, shows Americans again reexamining
and redefining the role of the police. The po-

lice were called on to be community problem
solvers and they were expected to always be
prepared to act, carrying their weapons even
while off-duty. Two authors theorized that
smaller police forces would benefit society by
requiring citizens to police themselves. In
contrast, another writer maintained that more
officers would better maintain order.

After the turmoil of Part VI, Part VII pre-
sents the 1990s as years of consensus. Three
main roles as attributed to the police: main-
taining order by peace keeping, fighting crime
through law enforcement, and performing
community service. The editors, however,
also include an excerpt from David Bayley’s
Police for the Future, which challenges the
reader with the idea that successful crime pre-
vention and law enforcement require the tra-
ditional top-down administration of police to
change. Bayley urges a three-tiered system of
1) neighborhood police officers who have the
exclusive responsibility for preventing crime;
2) basic police units that would be “full-ser-
vice command units responsible for deliver-
ing police services as needed;” and 3) “police
forces” to support and administer the other
two components. Part VII includes docu-
ments on excessive force, ethics, and women
officers, apparently included because the edi-
tors correctly feel they are too important to
be left out, though they are not entirely ger-
mane to the Part VII's theme.

The book suffers from two faults, minor
when compared with the quality of its selected
documents and introductory materials. First,
the excerpted Supreme Court opinions might
have included United States v. Leon for its jus-
tification of officers who act on facially valid
warrants, Warden v. Hayden for its validation
of an officer’s warrantless actions in exigent
circumstances, and Horton v. California for its
approval of officers’ warrantless seizures of
incriminating evidence in plain view. Second,
Part VII's selection of two news articles (one
authored by editor Vila) and seven sociologi-
cal pieces weakens the work as a documentary
history. Yet, even these materials will stimu-
late discussion and thoughtful consideration.

The Role of Police in American History fit-
tingly closes with a tribute to, as the editors
put it, “the very real sacrifices made by the
men and women who every day don uniforms
in our thousands of police agencies . . . .
[O]nly the police consciously prepare every
day to kill or be killed.” As Darrell I. Sanders’
“A Time to Remember” closes, “It is not how
these officers died that made them heroes; it
is how they lived.”
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“Dangerousness” in the
United Kingdom

Police, Probation, and Protecting the
Public. By Mike Nash. London,
England: Blackstone Press Limited,
1999. 228 pp. £16.95. Paper.

REVIEWED BY TODD JERMSTAD
BeLTON, TEXAS

Mike Nash, a principal lecturer in criminol-
ogy and criminal justice at the University of
Portsmouth (U.K.), has written a book about
the use of a “dangerousness” model of offender
behavior in formulating criminal justice poli-
cies in the United Kingdom. Thus, despite its
title, this book is less about police/probation
agency collaborative efforts in Great Britain
and more about developing British policies
during the last two decades to address grow-
ing public concern about crime. As such this
book may disappoint those interested in learn-
ing how police and probation officers actually
work together, but not those wishing to un-
derstand the governmental response to crime
in Britain during the last 20 years.

The book is divided into two parts. The
first part examines the political and policy
background of “dangerousness,” including a
revisitation of the dangerousness debate of the
1940s and 1950s and an examination of the
way politics has influenced the public protec-
tion agenda.The second part discusses pro-
tection in action, including the way police and
probation agencies have had to change their
working practices. Aside from some anecdotal
evidence and an occasional personal obser-
vation by the author, this book is based on
almost no original research. Instead, the au-
thor relies heavily on secondary sources for
support of his thesis.

Nash’s argument is founded on several
premises concerning criminal justice policy.
First, he rejects the notion that punishment
may serve a purpose other than rehabilitation.
Instead, Nash believes that no matter the grav-
ity of an offense committed by an offender,
the only purpose of punishment is to inte-

grate the offender back into the community
as quickly as possible. Second, Nash questions
the wisdom of the criminal justice polices
implemented by both the Conservative and
Labor Governments in the 1980s and 1990s.
He views these policies as unduly harsh and
driven by media hysteria, political opportun-
ism, and unfounded public fears of crime.
Finally, Nash maintains that predicting future
dangerousness is so uncertain that it should
not be included in police and probation of-
ficer collaborative measures.

Nash notes that during the 1980s the fear
of crime, especially crimes involving the
sexual abuse of children, increased in Great
Britain. A Conservative Government, con-
scious of the expense involved in incarcerat-
ing more offenders, developed a policy to dif-
ferentiate serious offenders, who deserved
lengthy prison sentences, from less serious
offenders, who could be safely supervised in
the community. This policy led to the use of
assessments of dangerousness and the iden-
tification of “dangerous” offenders. More-
over, realizing that dangerous offenders
would someday be released back to the com-
munity, British criminal justice policy in the
1990s began to push for greater police and
probation department collaboration to bet-
ter supervise and monitor this dangerous
population.

Police and probation agency collaboration
consists of identifying offenders who pose a
threat to the community and then develop-
ing strategies to prevent them from
reoffending. Thus, police and probation agen-
cies collaborate, often along with social work-
ers, to ascertain the future dangerousness of
the individual and to prescribe necessary
treatment programs for these persons. The
collaborative efforts also include the sharing
of information on offenders and the joint
monitoring of the movements and actions of
these individuals.

Nash believes that this is a flawed policy.
First, since he contends that “dangerousness”
is difficult to assess and often is politically
determined by how the public feels about cer-
tain crimes, Nash believes that too many of-

fenders are unjustly labeled as dangerous and
that their civil liberties have been improperly
infringed. Second, Nash further argues that
the character and mission of probation has
been distorted by this policy: Because of the
collaborative efforts between police and pro-
bation officers, probation has become more
law enforcement oriented and less focused on
rehabilitating offenders.

Several problems make reading this book
largely unsatisfactory. First, the book is not
well written, and it is very difficult to follow
the argument of the author. Second, while the
author makes sweeping conclusionary state-
ments, he provides little factual information
to support his contentions. Finally, this book
is sometimes self-contradictory. For example,
although Nash has a long-standing interest
in the topic of dangerousness, he dismisses
its consideration in criminal justice practices
throughout most of his book. Nevertheless,
he includes several statements that support
the development of instruments to assess dan-
gerousness.

Moreover, it would have greatly assisted
the reader if the author had examined the ac-
tual workings of police and probation agency
collaborative efforts in a more comprehen-
sive manner. Nash’s topic is extremely perti-
nent in today’s political climate. As such there
is a vital need for this subject to be widely ex-
plored. Unfortunately, this book fails to shed
much light on this new development in crimi-
nal justice.
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Crime and Delinquency

REVIEWED BY CHRISTINE J. SUTTON

“Can Electronic Monitoring Make a
Difference?: An Evaluation of Three
Canadian Programs,” by James Bonta,
Suzanne Wallace-Capretta, and
Jennifer Rooney (July 2000)

What is the relationship between Spiderman
and electronic monitoring (EM)? Is EM an
alternative to incarceration? Does EM ensure
public safety any better than more traditional
criminal justice sanctions? These are the ques-
tions the study conducted by the authors in
Canada, between 1995 and 1997, attempted
to answer.

In 1984, Judge Jack Love was inspired by
the Spiderman cartoon. Spiderman was
known for his unique ability to discharge a
web/netting from his wrist. Due to Judge
Love’s interest in community-based supervi-
sion, he saw the applicability of this concept
and applied the electronic monitoring tech-
nology to enforce house arrest for offenders.
Probationers were the initial participants.
With the promise of a cost-effective commu-
nity-based alternative to incarceration, in
1989 EM quickly resulted in “inmates” be-
coming the major clientele.

The United States is the leader in the num-
ber of offenders in EM programs. The Euro-
pean countries—including the United King-
dom, Sweden, and the Netherlands--have also
utilized EM. In Canada, four of the provinces
operate EM programs; British Columbia
(since 1987), Saskatchewan (since 1990),
Newfoundland (since 1994) and Ontario
(since 1996). Three Canadian provinces were
the subject of the authors’ study.

After reviewing the research data in prior
EM studies, the authors found there was an
EM program completion success rate rang-
ing from 70.1 percent to 94.6 percent. The
recidivist rate from the same studies ranged

from 1.3 percent to 27 percent. These find-
ings were attributed to the stringent partici-
pant selection process. The best candidates
(low risk offenders) received EM supervision;
they had minor, non-violent offenses (DUI
and property offenses), limited prior records,
residence and employment stability and
strong family ties. Programs that accepted
high-risk offenders (those usually with
lengthy prior criminal convictions) were the
exception to the rule. The low-risk offenders
were regarded as those who could safely be
managed in the community. Thus, the au-
thors questioned if EM was truly an alterna-
tive to incarceration for those offenders.

An interesting dimension of this study was
how the authors approached recidivism. They
asked both the participants and EM staff
whether they thought their respective EM
programs deterred future criminal behaviors.
Depending on the EM programs, the staff
were either correctional workers assigned to
do community supervision or probation of-
ficers. The correctional staff was very pessi-
mistic about the influence of the EM program
on criminal behavior while the offenders were
in the program and afterwards. Conversely,
the probation officers’ assessment was much
more optimistic. Finally, the offender partici-
pants found the correctional staff to be the
least helpful and the most reluctant to dis-
cuss the offenders’ personal problems,
whereas the probation officer staff were ap-
proachable and assisted the offenders in ad-
dressing their personal issues by offering di-
rection and “real help.” Although there was
no statistical recidivist correlation between
EM offenders being supervised by either cor-
rectional staff or probation officers, the au-
thors’ analysis touched on the possible im-
pact of “staff’s success perceptions” to such
outcomes.

The recidivism rates a year after an of-
fender completed an EM program favored the
EM participants, as opposed to probationers

or parolees without the EM component.
However, the authors suggested the need for
additional research to conclusively determine
whether the lack of recidivism was due to an
EM program, the offenders’ risk level, or a
combination of the two.

Can EM make a difference as an alterna-
tive to incarceration while ensuring public
safety? The authors’ findings suggest the an-
swer to these questions depends on the “de-
sired outcome of the EM program.” If it is
“program completion,” the surveillance as-
pect of the EM may ensure that offenders
complete a period of supervision without in-
cident. The authors found that the length of
time the participant was in the program did
not have a direct correlation to EM program
completion rates, which are for the most part
“high.” If the EM program’s desired outcome
is to “reduce recidivism,” EM has question-
able merit. There is no question that EM pro-
grams do allow low-risk offenders, who have
employment and family stability, to continue
to support themselves and their families.
Thus, this “Spiderman factor” has its own
merit in societal and financial context. The
Spiderman’s EM web effects may best be mea-
sured in this context.

The Prison Journal

REVIEWED BY SAM TORRES

“Meeting Correctional Offender
Needs: An Ethical Response to
Cultural Differences,” by L.B. Myers
(Vol. 80, no. 2, June, 2000)

In the June 2000 issue of The Prison Journal,
which is devoted to Ethics in Corrections, au-
thor L. B. Myers evaluates a distinctive ap-
proach to cultural awareness training for cor-
rectional personnel. Using moral develop-
ment theory and cognitive learning theory,
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the author formulated a human relations ap-
proach to cultural awareness training that was
given to more than 200 correctional personnel.
The results of this study reveal that the human
relations approach may help correctional staff
achieve new thinking patterns consistent with
higher levels of moral development.

The author reasons that one reason cor-
rectional personnel experience conflict with
offenders may be due to cultural differences.
Prior research has demonstrated that proba-
tion and parole success may be largely con-
tingent on officer attitudes and behavior. Ac-
cording to the author, cultural differences can
lead to miscommunication and distrust,
which then impede correctional staff and of-
fenders from achieving their goals. A more
ethical response, according to the author, is
conflict resolution through improved com-
munication. The author believes that tradi-
tional cultural diversity training has been a
failure, and that a human relations approach
may be more effective and ethical.

The author declares that there appears to
be no wider cultural gap than the gap between
the correctional worker and the offender. The
author’s ten years of experience with cultural
diversity leads her to conclude that the results
of sensitivity training have been generally un-
satisfactory. In place of cultural diversity train-
ing, she suggests an approach derived from the
human relations school of administration,
which holds that to understand a person, you
must learn about that person and note the
group you think he or she belongs to.

The human relations approach is based on
Kohlberg’s psychological theory that people
progress through five levels of moral devel-
opment (though most people do not move
beyond Level 2). Positive movement can be
encouraged by exposing people to higher lev-
els of moral development. Cognitive learn-
ing theory is integrated with Kohlberg’s
theory of moral development to teach cor-
rectional workers new ways to think about
cultural differences. Cognitive theory teaches
correctional workers how to replace destruc-
tive thoughts with constructive ones that will
permit more ethical behaviors. A major goal
of this human relations training was to change
thinking patterns about diversity and thus
change behaviors, which in turn would im-
prove communication between correctional
workers and offenders. This approach is in-
tended to help personnel use thinking pat-
terns consistent with higher levels of moral
development, where they can move beyond
the simple dichotomy of the “bad guy” and

“good guy.” An ethical response is defined
as using human relations skills to enhance
communication between individuals to re-
duce conflict. The contribution of the human
relations school is that individuals have needs
that must be met if they are to perform as
expected. That is, offender needs must be
understood if compliance with directives is
to occur. Maslow has previously found that
if lower needs are not met, then people will
not care about satisfying the higher level need
of self-actualization and the ability to perform
at one’s maximum ability and skill level.

In summary, the human relations ap-
proach stresses the need for better commu-
nication. If needs are to be met, then people
must communicate with one another. The
ethical response of the human relations ap-
proach means that those in authority should
learn better ways to interact with offenders.

The author observed correctional work-
ers taking part in cultural awareness training
to determine whether they could be trained
to provide a more ethical response to offender
needs and use the human relations skills of
communication. The author’s goal was to
search for similarities and differences in the
participants’ current thinking patterns and
changes in those thinking patterns through-
out the training. The training session took
four hours. Three “thinking types” were iden-
tified among the participants. The “Cynical
Group” possessed negative reactions to prior
cultural sensitivity training, while the “Rule
Utilitarians” wanted to do the right thing and
not get into trouble. The last group, the “Al-
ready Converted,” expressed a desire to learn
skills that would make them better at re-
sponding to cultural differences. Because
precise measurement of moral development
levels was not completed, the researcher could
only conclude that the Cynical Group and the
Rule Utilitarians were in need of new think-
ing patterns, whereas the Already Converted
had less need for new thinking patterns.

Of the three types of participants, the Al-
ready Converted group continued to rein-
force the human relations approach by giv-
ing numerous examples of using the tech-
niques and discussing how they have worked.
The Rule Utilitarians, who came to learn the
rules, indicated that they actually had used
some of these techniques previously, but had
not realized the impact they might have with
offenders. The Cynical Group were the hard-
est to change; however, after the training, only
two or three still exhibited a resistance to in-
clusiveness. The author expresses caution re-

garding the conclusions about the changes
and notes that further exploration must be
made as to why the changes took place.

The Human Relations Approach to cul-
tural diversity as presented in this article ap-
pears to hold promise as a means to improve
communication between correctional work-
ers and offenders. Improved communication
may in turn result in a reduced level of mis-
understanding, which in turn may contrib-
ute to decreased conflict between correctional
workers and offenders. Any reduction in con-
flict can only enhance the safety of the cor-
rectional environment for both workers and
offenders. However, the author may be overly
optimistic to expect that “the knowledge ob-
tained from these interactions can be used to
form a trusting relationship in which goals
can be accomplished.” It is highly unlikely
that trust can be developed with a mere four
hours of diversity training. Distrust is inher-
ent in the relationship between correctional
workers and offenders, especially in the in-
stitutional setting, and a great deal has been
written about the “convict code.” While there
is some evidence that the code is not as pow-
erful and influential today as in the past, it
nonetheless continues to play a critical role
in almost all relationships between correc-
tional workers and offenders. The author in-
dicates that it will be necessary to provide a
follow-up analysis to “determine how person-
nel have actually implemented the human
relations approach.” However, I believe that
further analysis should first ask whether the
participants actually implemented any of the
techniques learned in the training. The sec-
ond question would be how these techniques
were implemented, and the third—perhaps
most importantly-would be whether any
changes were sustained over time.

Criminology

REeVIEWED BY RUBEN A. MORALES

“Contagious Nature of Antisocial
Behavior,” by Marshall B. Jones and
Donald R. Jones (February 2000).

The February 2000 edition of Criminology
carries an article entitled, “Contagious Nature
of Antisocial Behavior,” which puts forth the
hypothesis that antisocial behavior is preva-
lence-driven and may be contagious, with an
epidemiology similar to that of contagious
diseases. “Prevalence” refers to the number
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of active cases in a given population. The
more cases of antisocial behavior that exist,
the more contagious antisocial behavior will
be in a given population.

The article states that genetic dispositions
and early experience control the susceptibil-
ity of an individual to negative behavioral
patterns. An increase in susceptibility indi-
cates an imbalance of prosocial forces--such
as family support and supervision--with an-
tisocial forces--such as siblings or peers en-
gaged in antisocial behavior. The more anti-
social behavior that is present in a family or
community, the greater the likelihood that an
individual will carry out antisocial behavior.
If one member of the family or community
contracts the “disease” (antisocial behavior in
this case), the more likely the disease will
spread to others.

This hypothesis differs from three tradi-
tional schools of thought regarding delin-
quency and antisocial behavior: 1) delin-
quency and antisocial behavior are primarily
a function of genetics/heredity (nature); 2)
delinquency and antisocial behavior are pri-
marily a function of a person’s environment

(nurture); and 3) delinquency and antisocial
behavior are primarily a function of both he-
redity and the person’s environment (nature
and nurture). The contagion hypothesis is
derived from developmental theory, which
places an emphasis on genetic predispositions
in the early stages of life, the effect early life
experiences have on an individual’s suscepti-
bility to certain behaviors, and the effects
these behaviors may have on the individual
during lifespan development.

The contagion theory regards criminality
as a personality trait. When the prosocial
forces are at an imbalance with antisocial
forces, antisocial behavior becomes more
prevalent in the community. To curtail this
trend, interdiction must reduce an
individual’s susceptibility to the contagion
and interrupt transmission of the contagion.

The interdiction strategy used by pro-
grams to combat drug abuse, smoking, or
drinking, which treats these behaviors as con-
tagious behaviors, is identified by the authors
as an effective tool. This interdiction strategy
helps reduce critical levels of contagious pres-
sure which may otherwise exceed the forces

of social control, spreading antisocial behav-
ior pervasively throughout a given population
which has become susceptible.

The methodology used by the researchers
is a literature review of research investigating
the differences between monozygotic and dizy-
gotic twins, and the differences between same-
sex twins and opposite-sex twins, to determine
how heredity influences antisocial behavior.
Several other studies such as Rodgers and
Rowe’s (1993) EMOSA (Epidemic Modeling
Onset of Social Activities), which describes
certain behaviors as epidemics, are referenced
to expound the hypothesis and demonstrate
its ability to explain phenomena regarding an-
tisocial behavior without making unrealistic
suppositions other theories make when ex-
plaining antisocial behavior.

The last part of the article discusses the hy-
pothesis as it relates to policy and practice. This
is a gem of an article to become aware of the
body of research regarding antisocial behavior.
For an abstract of the article or to further re-
search this subject area, refer to the National
Criminal Justice Reference Service Justice In-
formation Center (http://www. ncjrs.org/).
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