21-CR-A (Rule 16)
January 14, 2021

Advisory Committee on Criminal Rules
ATTN: Rebecca Womeldorf, Esq.
Administrative Office of the U.S. Courts
One Columbus Circle, N.E., Room 7-300
Washington, DC 20544

To the Chair and Members of the Criminal Rules Committee:

Recently the Congress passed into law an amendment to Rule 5(f) of the
Federal Rules of Criminal Procedure. | ask the Committee to consider an amendment
to Rule 16 in light of the congressional change to Rule 5(f).

% % % %

| propose changing Rule 16 based on the language set forth in the attached
document. The language does not come out of thin air as it has been in the Local
Rules for the District Court for the District of Columbia for some time. | think it is
short and to the point and is not a matter of which DOJ is unaware. Because of the
existing use of the language, and DOJ’s familiarity with it, there should not be
significant objection to the change. | believe such an amendment would be proper
and has far greater efficacy than a multiplicity of local rules. The proposed
amendment would also mandate a uniform standard throughout the country, which
would benefit DOJ, the defense bar, and appellate courts in the development of the
rules. | am hopeful the Committee will consider and adopt the change.
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Sincerely,

Donald W. Molloy
U.S. District Judge
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UNITED STATES DISTRICT COURT Clrk, .S, Distit & Bankruptcy
FOR THE DISTRICT OF COLUMBIA  Courts for the District of Golumbia

Voting: Chief Judge Howell, Judges Sullivan, Kotelly, Boasberg, Amy Jackson, Cooper,
Chutkan, Moss, Mehta, Kelly, McFadden, Friedrich, Hogan, Lamberth, Friedman, Huvelle,
Walton, Bates, Leon and Collyer

ORDER

It is the 1% day of May, 2018 ordered that LCtR 5.1, Disclosure of Information was
adopted by the Court.

(a) Unless the parties otherwise agree and where not prohibited by law, the government shall
disclose to the defense all information “favorable to an accused” that is “material either to guilt
or to punishment” under Brady v. Maryland, 373 U.S. 83, 87 (1963), and that is known to the
government. This requirement applies regardless of whether the information would itself
constitute admissible evidence. The information, furthermore, shall be produced in a reasonably
usable form unless that is impracticable; in such a circumstance, it shall be made available to the
" defense for inspection and copying. Beginning at the defendant’s arraignment and continuing
throughout the criminal proceeding, the government shall make good-faith efforts to disclose
such information to the defense as soon as reasonably possible after its existence is known, so as
to enable the defense to make effective use of the disclosed information in the preparation of its

case.
(b) The information to be disclosed under (a) includes, but is not limited to:

(1) Information that is inconsistent with or tends to negate the defendant’s guilt as to
any element, including identification, of the offense(s) with which the defendant
is charged;

(2) Information that tends to mitigate the charged offense(s) or reduce the potential
penalty;

(3) Information that tends to establish an articulated and legally cognizable defense
theory or recognized affirmative defense to the offense(s) with which the
defendant is charged;

(4) Information that casts doubt on the credibility or accuracy of any evidence,
including witness testimony, the government anticipates using in its case-in-chief
at trial; and



(c)

(d

(e)

®

®

(5) Impeachment information, which includes but is not limited to: (i) information
regarding whether any promise, reward, or inducement has been given by the
government to any witness it anticipates calling in its case-in-chief; and (ii)
information that identifies all pending criminal cases against, and all criminal
convictions of, any such witness.

As impeachment information described in (b)(5) and witness-credibility information
described in (b)(4) are dependent on which witnesses the government intends to call at
trial, this rule does not require the government to disclose such information before a trial
date is set.

In the event the government believes that a disclosure under this rule would compromise
witness safety, victim rights, national security, a sensitive law-enforcement technique, or
any other substantial government interest, it may apply to the Court for a modification of
the requirements of this rule, which may include in camera review and/or withholding or
subjecting to a protective order all or part of the information.

For purposes of this rule, the government includes federal, state, and local law-
enforcement officers and other government officials who have participated in the
investigation and prosecution of the offense(s) with which the defendant is charged. The
government has an obligation to seek from these sources all information subject to
disclosure under this Rule.

The Court may set specific timelines for disclosure of any information encompassed by
this rule.

If the government fails to comply with this rule, the Court, in addition to ordering
production of the information, may:

(1) specify the terms and conditions of such production;

(2) grant a continuance;

(3) impose evidentiary sanctions; or

(4) enter any other order that is just under the circumstances.

FOR THE COURT:
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Chief Judge




UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)
UNITED STATES OF AMERICA, )
)
)
V. ) Criminal No. XX-XX (EGS)

)
[PARTY NAME], )
)
Defendant. )
)

ORDER

Pursuant to Brady v. Maryland, 373 U.S. 83 (1963), and its
progeny, the government has a continuing obligation to produce
all evidence required by the law and the Federal Rules of
Criminal Procedure. See id., 373 U.S. at 87 (holding that due
process requires disclosure of “evidence [that] is material
either to guilt or to punishment” upon request); Kyles v.
Whitley, 514 U.S. 419, 437-38 (1995) (holding that the
obligation to disclose iIncludes producing evidence ‘“known only
to police investigators and not to the prosecutor” and that “the
individual prosecutor has a duty to learn of any favorable
evidence known to others acting on the government’s behalf .

, Including the police™); United States v. Agurs, 427 U.S. 97,
107 (1976) (holding that the duty to disclose exculpatory
evidence applies even when there has been no request by the

accused); Giglio v. United States, 405 U.S. 150, 153-55 (1972)



(holding that Brady encompasses impeachment evidence); see also
Fed. R. Crim. P. 16(a) (outlining information subject to
government disclosure); United States v. Marshall, 132 F.3d 63,
67-68 (D.C. Cir. 1998) (holding that the disclosure requirements
of Federal Rule of Criminal Procedure 16(a)(1)(C) apply to
inculpatory, as well as exculpatory, evidence).

The government’s Brady obligation to provide exculpatory
evidence in a timely manner is not diminished by the fact that
such evidence also constitutes evidence that must be produced
later pursuant to the Jencks Act, 18 U.S.C. § 3500, or by the
fact that such evidence need not be produced according to Rule
16. See United States v. Tarantino, 846 F.2d 1384, 1414 n.11
(D.C. Cir. 1988); see also Advisory Committee Note to Fed. R.
Crim. P. 16 (1974) (“The rule is intended to prescribe the
minimum amount of discovery to which the parties are
entitled.”). Where doubt exists as to the usefulness of the
evidence to the defendant, the government must resolve all such
doubts i1n favor of full disclosure. See United States v.
Paxson, 861 F.2d 730, 737 (D.C. Cir. 1988).

Accordingly, the Court, sua sponte, directs the government
to produce to defendant in a timely manner any evidence in its
possession that is favorable to defendant and material either to
defendant’s guilt or punishment. This government responsibility

includes producing, during plea negotiations, any exculpatory
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evidence In the government’s possession.l The government is
further directed to produce all discoverable evidence in a
readily usable form. For example, the government must produce
documents as they are kept in the usual course of business or
must organize and label them clearly. The government must also
produce electronically-stored information in a form in which it
is ordinarily maintained unless the form is not readily usable,
in which case the government is directed to produce it iIn a
readily-usable form. [If the information already exists or was

memorialized in a tangible format, such as a document or

1See United States v. Ruiz, 536 U.S. 622, 633 (2002)(government not required
“to disclose material impeachment evidence prior to entering a plea agreement
with a criminal defendant’); United States v. Moussaoui, 591 F.3d 263, 286
(4th Cir. 2010)(noting that the “Supreme Court has not addressed the question
of whether the Brady right to exculpatory information, in contrast to
impeachment information, might be extended to the guilty plea
context”)(emphases in the original); United States v. Ohiri, 133 F. App’x
555, 562 (10th Cir. 2005)(“By holding in Ruiz that the government committed
no due process violation by requiring a defendant to waive her right to
impeachment evidence before indictment in order to accept a fast-track plea,
the Supreme Court did not imply that the government may avoid the consequence
of a Brady violation if the defendant accepts an eleventh-hour plea agreement
while ignorant of withheld exculpatory evidence in the government®s
possession.”); McCann v. Mangialardi, 337 F.3d 782, 788 (7th Cir. 2003)(nhoting
that “given th[e significant distinction between impeachment information and
exculpatory evidence of actual innocence], it is highly likely that the
Supreme Court would find a violation of the Due Process Clause if prosecutors
or other relevant government actors have knowledge of a criminal defendant’s
factual innocence but fail to disclose such information to a defendant before
he enters into a guilty plea”); United States v. Nelson, 979 F. Supp. 2d 123,
135-36 (D.D.C. 2013)(““Because the prosecution suppressed exculpatory evidence
before Nelson pled guilty, Nelson’s due process rights were violated to his
prejudice and his guilty plea was not voluntary and knowing.””); Buffey v.
Ballard, 782 S_E.2d 204, 221 (W. Va. 2015)(finding “that the DNA results were
favorable, suppressed, and material to the defense,' and therefore 'the
Petitioner’s due process rights, as enunciated in Brady, were violated by the
State’s suppression of that exculpatory evidence”). But see United States v.
Conroy, 567 F.3d 174, 179 (5th Cir. 2009)(disagreeing with the proposition
that, based on Ruiz, “exculpatory evidence is different [from impeachment
information] and must be turned over before entry of a plea”).
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recording, the information shall be produced in that format. 1IFf
the information does not exist in such a format and, as a
result, the government is providing the information in a summary
format, the summary must include sufficient detail and
specificity to enable the defense to assess i1ts relevance and
potential usefulness.

Finally, if the government has identified any information
which i1s favorable to the defendant but which the government
believes not to be material, the government shall submit such
information to the Court for in camera review.

SO ORDERED.

Signed: Emmet G. Sullivan

United States District Judge
Month Day, Year



Proposed Amendment in light of Rule 5 mandatory order

Rule 16

Brady evidence.

(a)Pursuant to Rule 5, without any request, the government must produce the
following information. The court must, pursuant to Rule 5, enter an order requiring
the disclosure of

(1) Information that is inconsistent with or tends to negate defendant’s guilt as to
any element, including identification, of the offenses with which the defendant
is charged;

(2) Information that tends to mitigate the charged offense(s) with which the
defendant is charged;

(3) Information that tends to establish an articulated and legally cognizable
defense theory or recognized affirmative defense to the offense(s) with which
the defendant is charged’

(4) Information that casts doubt on the credibility or accuracy of any evidence
including witness testimony, the government anticipates using in its case-in-
chief at trial, and;

(5) Impeachment information which includes but is not limited to (i) information
regarding whether any promise, reward, or inducement has been given by the
government to any witness it anticipates calling in its case-in-chief, and (ii)
information that identifies all pending criminal cases against, and all criminal
convictions of any such witness;

(6) In the event the government believes that a disclosure under this rule would
compromise witness safety, victim rights, national security, a sensitive law
enforcement technique, or any other substantial government interest, it may
apply to the Court for a modification of the requirements of this rule, which
may include in camera review and/or withholding or subjecting to a
protective order all or part of the information.

(b) Government’s Disclosure.

(1) Information Subject to Disclosure.

(A) Defendant’s Oral Statement. Upon a defendant’s request, the government must disclose
to the defendant the substance of any relevant oral statement made by the defendant,
before or after arrest, in response to interrogation by a person the defendant knew was a
government agent if the government intends to use the statement at trial.

(B) Defendant’s Written or Recorded Statement. Upon a defendant’s request, the
government must disclose to the defendant, and make available for inspection, copying, or
photographing, all of the following:

(i) any relevant written or recorded statement by the defendant if:
- the statement is within the government’s possession, custody, or control; and

- the attorney for the government knows-or through due diligence could know-that the
statement exists;



Proposed Amendment in light of Rule 5 mandatory order

(ii) the portion of any written record containing the substance of any relevant oral
statement made before or after arrest if the defendant made the statement in response to
interrogation by a person the defendant knew was a government agent; and

(iii) the defendant’s recorded testimony before a grand jury relating to the charged offense.

(C) Organizational Defendant. Upon a defendant’s request, if the defendant is an
organization, the government must disclose to the defendant any statement described in
Rule 16(a)(1)(A) and (B) if the government contends that the person making the
statement:

(i) was legally able to bind the defendant regarding the subject of the statement because of
that person’s position as the defendant’s director, officer, employee, or agent; or

(ii) was personally involved in the alleged conduct constituting the offense and was legally
able to bind the defendant regarding that conduct because of that person’s position as the
defendant’s director, officer, employee, or agent.

(D) Defendant’s Prior Record. Upon a defendant’s request, the government must furnish
the defendant with a copy of the defendant’s prior criminal record that is within the
government’s possession, custody, or control if the attorney for the government knows-or
through due diligence could know-that the record exists.

(E) Documents and Objects. Upon a defendant’s request, the government must permit the
defendant to inspect and to copy or photograph books, papers, documents, data,
photographs, tangible objects, buildings or places, or copies or portions of any of these
items, if the item is within the government’s possession, custody, or control and:

(i) the item is material to preparing the defense;
(ii) the government intends to use the item in its case-in-chief at trial; or
(iii) the item was obtained from or belongs to the defendant.

(F) Reports of Examinations and Tests. Upon a defendant’s request, the government must
permit a defendant to inspect and to copy or photograph the results or reports of any
physical or mental examination and of any scientific test or experiment if:

(i) the item is within the government’s possession, custody, or control;

(ii) the attorney for the government knows-or through due diligence could know-that the
item exists; and



Proposed Amendment in light of Rule 5 mandatory order

(iii) the item is material to preparing the defense or the government intends to use the item
in its case-in-chief at trial.

(G) Expert Witnesses. At the defendant’s request, the government must give to the
defendant a written summary of any testimony that the government intends to use under
Rules 702, 703, or 705 of the Federal Rules of Evidence during its case-in-chief at trial. If
the government requests discovery under subdivision (b)(1)(C)(ii) and the defendant
complies, the government must, at the defendant’s request, give to the defendant a written
summary of testimony that the government intends to use under Rules 702, 703, or 705 of
the Federal Rules of Evidence as evidence at trial on the issue of the defendant’s mental
condition. The summary provided under this subparagraph must describe the witness’s
opinions, the bases and reasons for those opinions, and the witness’s qualifications.

(2) Information Not Subject to Disclosure. Except as permitted by Rule 16(a)(1)(A)-(D), (F),
and (G), this rule does not authorize the discovery or inspection of reports, memoranda, or
other internal government documents made by an attorney for the government or other
government agent in connection with investigating or prosecuting the case. Nor does this
rule authorize the discovery or inspection of statements made by prospective government
witnesses except as provided in 18 U.S.C. § 3500.

(3) Grand Jury Transcripts. This rule does not apply to the discovery or inspection of a
grand jury’s recorded proceedings, except as provided in Rules 6, 12(h), 16(a)(1), and 26.2.
(c) Defendant’s Disclosure.

(1) Information Subject to Disclosure.

(A) Documents and Objects. If a defendant requests disclosure under Rule 16(a)(1)(E) and
the government complies, then the defendant must permit the government, upon request,
to inspect and to copy or photograph books, papers, documents, data, photographs,
tangible objects, buildings or places, or copies or portions of any of these items if:

(i) the item is within the defendant’s possession, custody, or control; and
(ii) the defendant intends to use the item in the defendant’s case-in-chief at trial.

(B) Reports of Examinations and Tests. If a defendant requests disclosure under Rule
16(a)(1)(F) and the government complies, the defendant must permit the government,
upon request, to inspect and to copy or photograph the results or reports of any physical or
mental examination and of any scientific test or experiment if:

(i) the item is within the defendant’s possession, custody, or control; and

(ii) the defendant intends to use the item in the defendant’s case-in-chief at trial, or intends
to call the witness who prepared the report and the report relates to the witness’s
testimony.



Proposed Amendment in light of Rule 5 mandatory order

(C) Expert Witnesses. The defendant must, at the government’s request, give to the
government a written summary of any testimony that the defendant intends to use under
Rules 702, 703, or 705 of the Federal Rules of Evidence as evidence at trial, if-

(i) the defendant requests disclosure under subdivision (a)(1)(G) and the government
complies; or

(ii) the defendant has given notice under Rule 12.2(b) of an intent to present expert
testimony on the defendant’s mental condition. This summary must describe the witness’s
opinions, the bases and reasons for those opinions, and the witness’s qualifications|.]

(2) Information Not Subject to Disclosure. Except for scientific or medical reports, Rule
16(b)(1) does not authorize discovery or inspection of:

(A) reports, memoranda, or other documents made by the defendant, or the defendant’s
attorney or agent, during the case’s investigation or defense; or

(B) a statement made to the defendant, or the defendant’s attorney or agent, by:
(i) the defendant;

(ii) a government or defense witness; or

(iii) a prospective government or defense witness.

(d) Continuing Duty to Disclose. A party who discovers additional evidence or material
before or during trial must promptly disclose its existence to the other party or the court if:
(1) the evidence or material is subject to discovery or inspection under this rule; and

(2) the other party previously requested, or the court ordered, its production.

(e) Regulating Discovery.

(1) Protective and Modifying Orders. At any time the court may, for good cause, deny,
restrict, or defer discovery or inspection, or grant other appropriate relief. The court may
permit a party to show good cause by a written statement that the court will inspect ex
parte. If relief is granted, the court must preserve the entire text of the party’s statement
under seal.

(2) Failure to Comply. If a party fails to comply with this rule, the court may:

(A) order that party to permit the discovery or inspection; specify its time, place, and
manner; and prescribe other just terms and conditions;

(B) grant a continuance;

(C) prohibit that party from introducing the undisclosed evidence; or



Proposed Amendment in light of Rule 5 mandatory order

(D) enter any other order that is just under the circumstances.





