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MONDAY AFTERNOON SESSION (CONTINUED)
April 3, 1944
THE ACTING CHAIRHAN: 8hall we procsed? I take it
we are up %o Hule 13. Is that corvect? Haes snyone any advice
to offer on Hule 1%
PROFESSOR SUNDEHLAND: It is all right.
THE ACTING GHAIRMAN: 9This change was partisularly o

‘mest the objeotion made by Justice Rutledge for the Court in

the case clted in the note. The word "a® was left out in the
Pirst iine, ang that wae agnt o you in a ocorrection shest.
"A pleading shall state ss a counter-slaim ,.,,"

PEAR Hﬁﬂﬁﬁﬁ; it 18 0., it oeens to me. I m@v@ tne
adoptlen, |

MR, DODGE: Second.

-Sﬁﬁéﬁﬁﬁ LOFTING  Seecond.

THE ACTING CHAIRMAM: It is moved Shat we adont
Bule 12, which I take 1% means both (a) snd {i)..
| v JUDGE DOBIE: With the "a".

THE ACTING CHAIRMAB: All those in Pfavor will Bay
"aye"; these opposed. -It is ec voted, (Carriea)

LEAR HOROAN: Have we gone by anything of Tolwan's?
I don't know,

M. DODGE: No. |

DEAN MORGAN: The next comes umder 15,

THE ACTING CHAIRMAN: I supnose you must have noticed
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what w& 88y -ﬁﬁ page 19, that we made a smell change. I toks
it that 1z voted and appreved, | |
| DEAR MORGAN: Oh, yes. I think that was clesr.

THE AGTING CHAIRMAN: Rule 1% 1s anotherold favorite,
and I guees I shall just have %o -aﬂk Yyou %0 loek it over and -'
He8 wnaﬁym Ehink. _

MR, LENMANN: In line 10, the third-party defendant
nRy Bsseri -.agaimt the plainiliff sny defenses which he has o
the plaintiff's smmé'

DESN MORGAN: Ho.

A, LEMANN: iWhich the third-psrty plaintiff has o
the plalatiffta. -@1&11:{. )

' Hil, DODUE: de had a lot of ﬁiaéma&&n about that.

#i, LEMARN: The tmm%»@w%y defendant méay asgart
againagt the plaintiff. I supovose you thought he would make hle
ﬁ;@f@m&ﬁ against the crigingl defendsnt a&fﬁalmﬂy under 7

snd 8. I was Jnas 'mnﬁamng whether 4t was ¢lear that he

“eould sssert his defenses ageinst the grigingl defendant, but

Z éﬁpmse the ifiﬁa ia that that iz covered by the preceding
sentence.

DEAN MORGAN: Oh, yes. o

JUDGE DOBIE: This Just extends 1t to the plaintifi's
claim. |

DEAN HORGAN: Bu%, you see, we are arguing whether

the defendant didn’t set up a defense.
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MR. LEMANN: We had that in the original ruls.
DEAN MORGAN: Yes.

211

MR, LEMANN: But 1% wasn't limited o the plaintiff.

DEAN MORGAN: No.

MR, HAMMOND: In connection with that, ¥Mr. Lemann,

that 1s one of the reasons that I suggested putiing in line T:

"ghall make his defenses %o the third-party plaintiff's claim®.

It seems to me to make 1% a little olearer. But I had several

suggestlons about emending that preceding sentence, the first
sentence of the rule, aﬂ& we can take those up later. The
Reporter put those in a special note.

THE ACTING CEAIRMAN: feg, If you will on page 22,

JUDGE DOBIE: Is there any thing materially different

between Mr, Hammond's suggestion and that seeond sentence the
way it is ﬁaw?

THE ACTING CHAIRMAN: Aren't they all underiined?
'Irthink they are all underlined 1n his, so that you can see
from looking at it.

” MR, HAMHOND: Yes.

THE &S?QHG_GEAIREAN; Armlstead, look at page 22,
Hr. Hammond's suggestion., The underlining §haws what‘he.has
added, and the brackets show what is 1éf§ ocut.

JUDGE DOBIE: I see.

PROFESSOR SUNDERLAND: I thought Mr. Hammond's form
was quite cl&ér.f 1 thought 1t wag a little better than the
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¥R, HAMMOND: The originsl doean’t geem to me %o be
clealt.

R, DODGE: We have 1eft in the w&réa,.“hia Sounter-
claims and oroas-elalms agaihst the third-party plaintifsr?,
de have them in as to orosa-clalas,

PROFESSOR DUNDERLAND: I move that Mr. Hammondfs form
be substltuted.

MR, DODGR: Ie it necessary %o repeat those words so

many times, Mr, Hammond? Ye have sald, "sball make his

defenses as provided in Rule 12 sna his counter-claims and

erosg-clalns against the %hir&»parﬁg plaintif? or any other
party?, without any commas. Eﬁgsn‘t'that'ali ge baek to
"ageinst the shird-party plaintdffn?

i, HAMBOND: You don't make a eross-~olaln agsinst a
thdrd-party plaintifs,

R, DODGE: You might.,

DEAR HORGAN: You might, surely.

_ 2. LEMANN: You ehangze thls rule only for the reasons

ﬁﬁateé at the tHp of pags 2279

THE ACGTING CHAIRMAN: What is that, Honte?

WA, LEMANN: Ie that at the top of page 22 the only

reagon for chenging thiz rule?

MA. DODGE: - Yo,
THE ACTING CHAIRMAN: You knew, the whole business is
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& very substantlial chsnge.

Hit. LEMANN: Tnis is the last sentencs, yes. I was
overiooking the middle pagaar

M, DODGE: wWe had a lot of ﬁiﬁﬁﬁ%aiﬂﬁ’a%ﬁﬁﬁ-thi$e

THE ACTING CHAIRMAN: The general purpoge we have in
mind in this change, Monte, is to eliminate:  the brisgiag in
of 2 man olewePable only to the plaintifr.

MH, LEYMANN: Yeas.

URAN HMORGAH: Yes.

PAROFEGSOR BUNDERLAND: I think it 43 & 1ittle bit
asompllonted situstion thad is presentaﬁ here, and I think thls
apﬁliiné out that Mr. Hammong gives it makes it wvery elsar, I
ié-?ary S0, , .

JUDGE DDBIE: You have a lot of parties in theva,
an€ 1% may be well, as Hammond does, Lf you spell 1% ous. You
can't do it wrong. Thers is no gquestlon sbout his having
spalled it muﬁ aorrectly, is theret

w““-ﬁﬁg DODGE; He has left oubl srose-oclaima sgsinsgt the
third-party nlalutif?d, ,
. PROTHSSOR SUNDERLAND! Theve aren't sueh things.

DEAN MORGAN: Thet would be a counter-claim agsinss
the third-party plaintifr, wauiﬁn;t 1%7 The orogs-claim would
be againsg.anaﬁaar ﬁh&rﬁ*?aﬁty‘éef&ﬂ&aﬁt,'@ﬁulén‘t ig%

HR. HAMEOND: Tes. A ¢r9ﬂs«ﬁEaim ig ageinst & person

who iz on the same side that you ave.




1370 Ontario Street

The MASTER REPORYING COMPANY, Inc. 51 Madison Ave.

540 No, Michigan Ave.

- Naticnat Press Bldg.

Cleveland

Law Stenography ® Conventions @ Generai Reporting Mew York

Chicago

Washington

ook

.Jﬁﬁﬁﬂ DOBIE: Did you move that we amdopt the Hammond
language?
| PHDFESSOR SUNDERLAKD! Yea.
JUDGE ROBIE: I secong that.
MR, LEHAHN: dhy were the words ®against the plain-

t122" inserted in line 107 What else could 1% mean without
that? He may a&agrt'ﬁha% only againéﬁ %he‘pi&inﬁiff# ag you
see from the next line.

LUGAR MORGAN: Ordinarily, he is not a party as
ageinat the plaintiff, whers the plainblff dosan't mske his
pleadings against his. | . |

KR, LEMANN: I mesn, what dld you add by putiing in
those worda, in view of the fa@ﬁ.ﬁhat you hgve the worde
"plaintiffta claim” in line11? . I wasn't sure I caught the
sipnificance of the chsnpe.

2 Judgment frem going against the defendant 417 such s defenge

were puﬁfin; I don't know,

UEAN MORGAN: ©h. Well, I cuppose that is to prevent
¥R, DODGE: It is reslly a defense that he gete up
in the action between the plainiiff and the original defendant.
DEAN MORGAH: Yes, o _
MR, DODOE: In sddition to %he defense of his own.
.ﬁﬁ‘ %Eﬁ&ﬂﬁ; It says he nay sssert any defense which
the defendant has te the glaiﬁtiff‘a clalm, What do the words
fszainst the plalntiff’ ada? They don't do any bavm, bub isn't
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1% implicisy |
PROFESBOR JUNDERLAND: I% makes olasy who 4% 3o,
AW MORGAN: ﬁrﬁinawily e puts in hls angwey W

 the %ﬂlfﬁwb&?@? pﬁ&aﬂtiff, and not to the orliginal plalntiff.

o1, LEMAMN: Without these words added, Fou baved
fhe third-party defendant may assert sny defenses which the
third-party gl&iﬂﬁif? has te %E& Plalntiffie elatn.® dhy dalé
you put in thoae Forda? |

DEAN HMOREAX: He may not have any defense to the
Ehird-paPty plalntiff's olalm, |

THE ACTING CHAIRMAN: You ses, Monte, 1% is a quege
tion of olarity, and it would seen %o me il is needed m Little.
?ﬁmhaga You mﬁy_imply it. If you go badk, 3@a,mﬁy.&$£g iy
waen't 1t in the original draft?® The reasen it wasn't in
there was that 1% wouldn't be necessary at all, becavee ihe
thlrd-party defendant could make cleinme ageinet the plaintifs
generally, the yimim%iff could elalim sgaingt hiwm, and so on.
Tﬁ&ﬁ wﬁé nui%e Glesy. Wow wa'have‘sﬁargeé reatricting the
impieﬁ&@rﬁ tne brisging in. Se, if you left 1% oud, it is é
possible construction %o say that the third-party defendant
may assert sny defenas whieh the third-psrty rlaintiff has %o |
the plalatiff's claim in his (that is, the third-party
defendsnt’s) anower to the thirg-party plaintiff. You see,
there ia mors reason for thinking thaﬁ might be ths intent if
you didn®t have A% in than there was in the original rule.
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M. LEMARN: HNow as I undersbend 1%, the main thing
you wanted %o get here was %o avwid shoving on the plalntiff
a defendant whom he 4idn’*t want. Plaintiff suss defendent,

As we originally hod 1%, the defendent sould say o the plain-
tiff, "Here ia the fellow who is liszble %o you. You sue him,

I am out.” We have alimin%ta& that. The only way that new
f21loW oan be brought in is for the gefendant to say, *If I am
llable to you, M, ?1&1&%&??, this new Cfellow i%iliﬁhlﬁ o me,
Iz that right?

LEAN MORGAN: ‘That 18 right.

¥, E&Bﬁ@; That is one point.

M, LEMANH: You can't bring him in merely by saying,
"He 1s lisble to you.®

DEAN MORGAN: "He is lisble, and I am not.”

MR, LEMANN: Yang 1 am not.” You ¢an bring him in
only te the extent of saying, 1f 1 am 1lable to yém, he is
ligble %o me,”

| DEAN MORGAN: Joint Sort-feasor.

M, LEMANN: Or, "He is liazble with me.”

DEAN MORGMH: Take the Joint tort-feasor oamse.

MR, LERAHN: I don't quite see whal you had in ming,.
what you thought you were putting in by addlng the words
"agalnet the plaintiff®, he "may assert egalnet the plalntiff
any defenses whieh® he "has %o the »lsintiff's olainm,®

BEAN Hﬁ&ﬁﬁﬁ: No; which the original defsndant had %o




1370 Outaric Street

The MASTER REPORTING COMPANY, Inc. 51 Madison Ave.

540 No. Michigan Ave.

National Press Bldg.

Cleveland

Law Stenography ® Conventions ® General Reporiing Mew York

Chicago

Washingion

2y

the plalatiff's olalnm.

HR, LEHABE: That is right. Bul wouldn't that nooss-

garily be againat the bhe plalatifr? I gaen’t gurs what Fou @ars

drdving a%.
’ ?;« “&ﬂﬁﬁﬁ Sﬁ 4@&*?‘34 .ﬁﬂ» .

UEAN MORGAN: Yot nsoepsari 13*

THE AGTING CHAIRMAN: Men%e, i? you vonsidsred Hhis an

antirely separate battle botwesn the original defendant and the
new man he Wought in, they would be fightiang 1t out. This,
however, says that the new man cen Tight the original olaiu.

i, LEMAHY: Oh. You thought thsab @man*t Plain
without thess words?

THY ACTIBG CHAYTHMEAN: E@s, exatily.

R, agﬁﬁﬁﬁs I would have thought it was plain an@ﬁgh
by saying he Gan assert any defenses which he haz to the piaine
tiffs ¢lalnm,

&EQ HORUGAN: o, no.

PROFESSOR CHERBY: Thie isn't his éafensa, He wants
o state the olher Tellow's dofense so the other fellow doesn'’t
raige 1%.

MR, LEMANN: Do you mean the ﬁhi?ﬁ»parﬁy defendant
mey sssert agsinat the plaintiff any defense which either the
third-party plalntiff (the cefendant} or the third-papty
defendant hng to tha.ﬁkainhiff’s 2lein? That iz really what

You mean, isn't 1g?
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DEAN MORSMI:  Heo.

PROFESBOR GHERRE: It comes to that,

HA, LEMARN: Yews. It 1z g 11t%le confusing.

HR, BODEE: 1t probebly would be ilmplied. We weran's
guite insletent that he should have the right to knook oub the
11ability of the defendant %o ﬁﬁa-ﬁ&&iaﬁiff bevdauss In most
saase nis 1iablility is se&anﬂafy if the aéfaﬂﬁant ig liaeble fo
the plaintiff. That 48 the maln defense

TEE ACTING CHALRMAN: Hr. Sunderland hes moved e,
Hammond's version for the sscond sentencs,

DEAN MORGAH: You had some objestion o that, Sharles.

Hit, LEHANH: - That is the some sontence I wae talking

THE ACTING CGHAIRMAN: Thet len't ibe thing that
troubled ng, Jhst wo ddn't like is the fourih sentence.

DA MORGAN: ©Oh, I see. ALl right,
_ ?Egiﬁﬁfiﬁﬁ~@ﬁgzﬁﬁ&§: fhe fourth senience, and agsin
1t is the last one.

DEAW MORGSN: Is that anolhsy ong of Hammond's?

THE AUTISG CHAIRMAN: HNo, I don't think that Hummond
is the father or ecertainly noi the sole Pather of the pay-
tioulsr things I objleot to. That lg & partiecuiar point Laler eon.

i, ﬁgﬂﬁ@ﬁﬂi Yay I say sozethling about what Er;
Lemwann hag veen talking about, ﬁﬁgaingt the vlalntifety

THE AUTING CHAIRMAN: Surely; zo shead.
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B HAWIOND:  That bothered me a 11%ttle bit, too.
Boea that mesn now that he has to file a pleading to tha
pLalatlff’s enaplaint? It would ssom fto Sie him down to ’%m%-«

THE ACTING CHATRMAN: It ssys "may®, and 1 think
thla is n cage whers, 17 he has anybhing he wants o Bake, Lhe
files 145 LFf hie Soesn’t have, he wouldn'$. I should think et
would bs the interpretabion.

BR., HAMSOWDL IV is Just a quostion of how. Dooes he

vut At in Dig third-psrty stswer or docs he have o £lle &

M. BODGE:D Yeg, 1t ie a basie part of hig defense,
ant. Troquently his own defense, that the defandant 18 not
Timble to 'GI’EE’ plalniifl; thersfore, he ls not liable to ths

defendant,

M. HARMOND: fee, siv, I understand that; but 4f you
put e wordd "sgalast the plaindiff" in there, it scems to me
Shat thnt ih% roguire that he file & pleading fo the plszin-
i ff-"w Gomplaint,

HR. DODGE: Yep, there mlght be aubiguity aboub thub.

HH. BEAIHOEDD  IT you lef$ it oub, be sould do 1%
elther wey, He would probally }m'ﬁ 1% in his anawer.

Wi, DODGE: I think we meant here that 1t should go in

his answer o the delendant.
DRAN HORGANS It would have to be ssrved on the

plalntif?, ioo.
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| H¥., DODGE: ¥es, 11 has to be served on the plalniife,
DEAN HOBRGAH: You wouldn*t have to have two. | _
MR, LEMARN: I %hiék'iﬁ would be & 1ittle oleaver on
firgt readlng 17 1% resd thils wvay: "ie thirg-perity dofendsng
mgy also assert any defenses whloh the defendant has W the
plaintiff?s olain.” And take out the words "agsinst the
@l&imﬁf“, hecause thet iz bound to be so. I don't know i
elae that cculd be or whom it would be am@%@d sgainet oxsept
the @iamtiff, 1f they were defenses to ithe plalntiffisz slala.
THE, ACTING CHAIRMAN: Do you want to comuent on that,
Hr. Hoorel?
PROFESHOR HOOAE: Ho.
MR, LEMANN: The redundancy made me wonder, what is
theres that I am not getting, you see, MHr. Moores. It sesms 1
mg you have & redundanty.
7 PROVEBSOR MOORE: I don't think we put 1% in, I
think the Commibtes voted 1%.  Just why, I don't recall,
ey, LIMANH: That Ls one nice thing. If we a1l drew
ﬂai_arias here and had nothing el sé do, we Qould keep busy
:i-"m*wér;, bezoause we never could remember why we did a thing
and we could come buck and change our minds. |
\ PROFEBSOR MODRE: We dign't suggest 1t in our drafs.
THE AGTLRG amaﬁmz e have what Judge Dobis eallsg
a lulleby. | o
PHOPEZBOR GHERRXY: I think the reason is thiss
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Chmgerting 1t against the »lalntilff means pFeveniting e plain-

tAff from recovering sven from the defendant.

PAT MORGAN: *ﬁ&#t is rigns,

PROFEBEOR CHERAY: Instesd of having him say, "Se |
San resover from you. MNow I have o show that 1% is ageinst
you, that you shouldn't huve suffered that loes." It is
aduitting bin to thﬁﬁ'extant % & share in the original b&tﬁla;
£ think 1% was intﬁnﬁeﬁ to be.

#R. LEKARE: Thet le right. I3 coes 1% without
thozse words. Jhen you say, “may assert suy defénses whish the
original defendant has to the plaintiff's olaim”, that is
wound %6 be agﬁiﬁsﬁ the plalntirfs.

| PROFESUCR CHERRY: The danger was that that might be
thought to be subordlnated % the main action, I think, that
he has to stand DY ang walt until the plaintiff mskes oud nis
case againad ?h@ ﬁaf&n&anﬁ, and hen as & defendant he can show
that,
7 | Bi, DOLGEE: Thaey &iéﬁ‘t have thwse words in the
origingl rule, and no irouble was caused by that omizsion.
| GHE ACTING CHALRMAN:  Shall ¥6 go back to sentence
two? e haven't dscided that yet. You recsll it ls kr,
Junderiand's motion fo substitubte Mr. Hammond's draft =a il
Appears on piage o2, Are you reaﬁy fop thé-qaégt&an? A1
thoge in faver will say "aye'; these opposed, "no." Well, the

*ayes® have it, ang that draft is substituted.
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next sentencs,

- That brings ug to the third gentencs. Dopes anybody
#ant to make & moticon as T that?

PROFESSOR SUNDERLAND: I move wa toke 4t aa 1t 1s.

MR, LEMANM: You mean this way or the way we orlgin-

sily had 1v7
PROFEGS0R SUNDERLAND: With the words %agalnst the

plaintifs? in. I think thaet makes it olsarer.

THE ACTING CHAIRNAN: Ave you ready for the gquestion

on that?

MR. DODEE: It doesn't make much aiffersnse,

SHMATOR LOFTIIN: 4Yuestion,

THE ACTING §ﬁ$IHMAﬁ= ALl those ln favor of the
draft as fs will asy "aye"; thaée opposed, "no.® The *ayes®
have 1%, and it 18 so vobed, {Qarrieﬁ}

I @id raise a Souple of guestions, end I don't kuow
that thers le much use going over at least all of them again.
I thought that the next ﬁentana@,'number four, added scme
ﬁri&eiﬁ%&s of substantlve lew. You will notice that we dlie-
euége& thes somewhat on page 22 at the botion,

| FR. LEMANR: You mesn, "The third-party defendent
may alast assert agalnst the niaintifef ény clalm he has agalnst
him™? _ | |

THE ACTING CHAIRMAN: Yes. | |

JUDGE DOBIE: I Shought you were talking about the
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MA, LEMANN: Not the gentence beglaning on ling 1il.

JUDGE DOBEIZ: No; om 14,

Mi, LEMANN: Before you come o 14 as I read that
sentence I wohdered whether 11 was consiatent with the pule of
compulsory eross-olaim, You are not inplylag that a defendant
mast aapelt against the plalntify any olain grawiﬁg eud of the
gase transadtlon? |

TEAH HORGAN: ?ha§‘wauiﬁ be the third-party ples.

B, LEMANH: I realize thel., I am jJuat ralsing ihe |
gueation for consideration. Do youw think 1% is perfectly plain
that that showldn't apply to the third-party plalntifft

DEAR HORGAN: ©Oh, yes.  0Ff course, thers ls 8o lasus
betwesn the plaintif? and ths third-party defendant unless fhe
plalntilf spmends hle coumplaints mnd states 1% againet him.
That iz the whole purpose of the amendmendts atriking iﬁvautgr

Mi. LEHMANN: He can mske his counter-olalms if he

wannts to, but he dovsn't have fo.

BN MORGSN: He oan, 1T 1% arizep oub of iLhe same
transaction, That ls, he ocan really begin another lawsult
ag&inét him {that ie what it means) arlalng out of the came
transsetion. He san make him a party and sue him., The ldes
theve was this, waan't 1%, Charllet thaet this would probably
some in ﬂg:ﬁﬁ sneillary thiag, s0 you wouldn's have to have any
diversity, and sé forth. |

THE AUTING CHAIRMAN: Yes, that has been the general
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theory of Jurlsdlicotion.

HR. LEMANN: fhat apolies %o 2li, I om Just ?ﬁiﬁiﬂg‘

the question of the counter-elsims.,

| DEAR MORGAN: I% woulda't azpply if the plalatiff
HMase thé third-party defendant s party. You weuxd have to
have dlverslity between hin gnﬁ the third-party defendant.

MR, LEMANN: Thet ie pight; but heve the third-party
defendant @an'be‘breught in without diversity, we assume.
Then, when he geﬂﬂ‘ﬁn he has permlssion $0 assert the counter-
elalm Af he wanlts 0.

DEAN MORGAN: TYes.

MR, LEMANN: He ecould nmever heve had that heard in
mhe Federal court origlnally becouse he and the plalntify

belong to She same atate. On the theory that we have, he con

o it; but he doesn’t have o do 1%. He can say, "Well, i3

grows out of the same transactiom, wit I don’t sare to get all
these things éisp&aeﬂ ef.in this ons ﬁree@ééi&g.“
" DRAN MORGAN: That 1s right. |

HH, LEMANN: "I would rather bring snother suit, us
far &é that is concerned. I have a olalm sg=linst the plaln¥iif
growing out of this same eaeurrenéa, and 1 &m cgllied inte this
suit, bt I Tthink I will Just save that and bring that up
afterwards, # it is not very likely %o bappen,

DEAN MORGAN: % am newled inte this suit, but the
plalntdfs hman*ﬁgau&é me. " e
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FROVEZSOR SUNDERLAND: But the third-party plalntiff
hag sued him,

DEAN MORGAN: If the plaintiff makes him a party,
that iz a gifferent méttar.

Hi, LEMANN: It would be governed by the rules
gpplicsble to defendsnts.

DEAK MORGAN: I think there is & question whether the

court 1s golng to hold 1%t is merely ancillary there.

MR, DODGE: Yes. _

¥R, LEMANN: Haven't they -passed on 1t? I think sonme
courts nave,

DE AN MORGAM: Not in this kind of ocase.

MR, LEMARN: How sbout 1%, Mr. Meore? Haven't they
passed on thig third-party éﬁf@a@aﬁt tiaing?

PHOFEGSOR MOORE: I don't recall any on this prseclise
peint, They have that you have to have independent jarisﬂiew
tien for pl&intlff's alaim agains% this fellovw.

© UEAR MORGAN: They say there has to be diversity
there, don't they? | _ |
' PROFESSOR MOORE: Yes.
CAN HORGAN: But for thﬁ defendant's claim over,
there dossn't have %o be dlversity.
PROFESSOR MOORE: Thet is right.
HR, LEMANN: . Tha ﬁafea@aﬁﬁ‘s olainm &gdlnat this fgl-

low, 1 mean.
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DEAN MORGAN: That is right.
PROFESROR HOUGIE:  If the plalntiff wants io agsert
& olaim againgt the thlrd-psriy defendsnt, there has to be

- Jgurisdictional ground.

MR, LEMANN: In the very case where they decided
that, dian't they decide there was jurisdiction over the third-

party defendart on the slalm over by the original defendant?

because if %hey'didﬁ‘t sesume that, that third-party defendant
would be out altogether. Do you caich the point I am making?

PROFESSOR MCCRE: Hoet of the ¢sses hold that you
den't nsed independent Jurisciction for the third party to
¢lalm ageinst the thipd-parsy defendant.

HR., LEMANN: Thst 1s vight. That 1s vhat I said fo
Hr, Horgan.. I thought that had been decided. That is what I
thought h@‘aas a&ying.

DEAN MORGAN: That 1=z gqulte right, but we &Pé talking
nooRt tha.thiﬁa-pa?%y defenfant ssserting a olalm over agsinst
tha’@rigiaal plaintiff,

MR, DOLGE: Or the plalntiff asseriing a ¢lalm
ag&iﬁé% hinm. '

DEAN MORGAN: If the pleintiff ssseris a claim
against the thirg-perty defendani, there has %o be dlversity.

HR. DODGEE;  Yes. |
DEAN HONGAR: We arﬁ'aﬁsuming that there daoesn't have

to ve dlversiyy aere 1f the third-party defendant nsserts a
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elain agsinst the plainiiff, and I don't know whether that is
true or not. |

MR, DODGE: Why doesn's it follow from the other?

DEAW MORGAN: I don't know.

- MR, &EM&N%?: i? 4%t grows out of t@a gzme transactlon.

DEAN MORGAN: Qulte =o, and he is 1mykﬂpar1y on that
transaetion with the third-party pleintiff, the eriginnl
defendant. o , ;

HR., IODGE:  And th@_plainéiff has olected te Tollow
up, knawing:%hat the tni§d~§arty may be brought-in; yet he
can't asgert a elaln agaiﬂst”hima

THE A0TING CHAIRMAN: OF course, I sm being 1llibersl
here and I am raiging a Qu&stian'ah@ut that, tov; only I haven'y
raised the jurlsdietional point. |

| JUDGE DOBIE: We aén‘t éﬁ any thing abcut that, olther,
¢an we? | | |

THE—QS?IH&-Gﬂﬁiﬁﬁﬁﬁ: I gon't want to stlek ocur
needis into a@nsﬁitutiénal ﬁurig&iaﬁiaﬁ on any ef‘thesa
technicallitias.

| DEAN HMORGAN: I am glad to know how you regard the
Gongfitution, ﬁharlie.

THE ACTING CEaAIRMAN: I ﬁ@n;t think 1t is a very good
thing, anyhnw.. ‘ '

DEAN MORGAN: Why not? You don't want 1t all saddled

ap in one acfion? That le a reversal of form, Charlle, I must
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say.

THE ACTENG GHATRMAN: I know 1t, and you tld me se

lza% tine,

DEAR MORGAN: You ave s41ll stubborn?

THE ACTING CHALRMAN: I am, I will say this, that
unkese I cai g¢% somebedy Like Monte ianterested, I ﬁﬁﬁ‘% raiae
the point a@&iﬁ, bus I jué% wany W be su@@,. Honte, have you
rezd the parasgraphs on 22 and 237 If thﬁy-&eﬁ*t atrike Tive
frﬁﬁ_aﬁybaﬁy, i shall not éay SRy morea,

MR, LESANN: I 4ld, =ng when we got down to that I
wanted ta‘a@k you whather I understood your last sentence on
page 22. Are we ready for 1t new? Have we gotten to that?

1 guess we have. “Ueemingly am insurance company which by
Dregent Lew could only defend hyaaﬁmiﬁting policy coverage o

the insursd m&y-ﬁsr@af%eé dafend agﬁiﬁs% the plaintif? and

later on aga&gst the insured.®

TaE ﬁﬁ%ﬁﬁﬁrﬁﬁﬁﬁﬁﬁsﬁs Isn't that so¥
N ﬁﬁ;'@gﬁﬁﬁ&; Tou can't do both now. I was not sure
when 1 read 1%, With the present Larpe allowonces of in@5m~;
sigtent pleas and imaaaa&ét&ﬁt defenges, and so on, I Wwould

have ihought 1% at least possible that that insurance compa

might gay, “ﬁ@ll,IXIﬁmn‘ﬁ think he has say clalm, and if he
hus any claim, I am not liable o thaidﬁféﬁﬁaﬁﬁ.ﬁ You say he
can't do 1%, | '

THE ACTING CHAIRMAN: Undevetand, I don't pretead to

1y
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be an insurance sxpert, bui I understend there ie scme authority

in in@urﬁnaﬂ iaw (I am not ﬁ&l&&ﬁg aow aboud pleading law)

forget the F@&ﬁrml rules @an@raiifg butg tﬁiﬁk of Erie ﬁa&lraaa

v. fompkias and state law and all that sort of bunk, but nevers

theless 1t exiete), Wat there 1s a rule of some standing ab

least, that to ocome in and ake over the burden of the defense,
you had fo agree that you had a poliey for the lansured, unle ss
you g% hin %o .ﬂﬁimla% %o ralse that @estion later. Thig
i3 & gquestion, you ses, between the insursed and the insurer.

M, LEMANN: Here yeu are the insurance coupany.
Plainitiff sues defendant. Defendent says, "I as nat lisbls %
the plalntif?, ﬁut'ﬁf.z am, the insuranca w@mpaﬁy ia liable %o
mg." Row the insurance company ie hauled in. He says, "I want
then in."  They don't get themselves in; they are yaﬁk&ﬁ in,
dnen they are yanked in,“ean‘t'they say, "We don't think we are
regponsible (a) becausy the plaintiff has no claim and (b)
because we ars not lisble on the polisy®? |

nﬁ'ﬁ@u say, BRo, you ﬁhihk that state law in many siates,

at lesst, say they can't do that, but I think that is rather
hard @nrﬁhﬁm if they c¢an't do that, because they have W0 make
thelr chol®e Yhen between the twe. |

TE ACTING CHAIRMAN: Look, Monte, you practlcelly

sbated my peint, and I think that explains about all there 1s.

I think 1% ig herd on the ineuwrance companies, but ls the

Rules Gommittee of the Federal cowrts the place to make the law
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gagler for inswrance companies?
DEAN MORGAN: I don't think 1% is sasier for
insurance companles when you allew them to drag them isn,

THE AGTING CHEIBMAN: I am guite surse I am righi

about the ¥New York ilaw, for cxample, Lecausgew

DAl BORGAN {Interposingls Hot when they are dragged
in. )

YHE ACTING CHAIRMAN: Teke the situation 2s you have
stated it. There ia & policy of 1iability insurance covering
an antonobile accident, and there has boen scne mlarepresenta-
tion. If the lnsurance coupsny iskes hold of the defense,
with nothing more Q@ugyaﬁa there hasn‘t,ﬁ@@ﬁ any Rula 143,
without any of thie Rule 1%, all the defendant has done is
simply to notify the insursnce a§m§any,

¥R, LEMANN: That is aifferent.

Tel ACTISG CHAIRMAN: Then the lpasurance occnpany

takes ever and, &s I understund the Kew York law, lhe insurance

ﬁ@ﬁpﬂﬁ$ cannot then raise the gquestlon of misrepresentation
unﬁa? the poliey. |
MR, LEMANE: That Ls right.

YHE AGTING GHAIRMAN: BIxoept that in some cases they
de g8t an agresment. |

MR, Lﬁﬁﬁﬁ*: That is a comewhat aiffevent gl tuatlion,
1en't 147 | |

EE&&.%@EG@@: I think you are right there, Charles.
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MR, LEMANN: I run over a man on my way to the
office, and I am cued Ffor 0,000, I say to my lnsurance

company {or what I think iz my insurancs company), "You coue

Cand defznd as ainat tha glzgin.® They have to zmake ﬂ@ theip

mind that tﬁey B gﬂing tc cone aﬂﬁ delend tha% claim without
ny nei,_ng in 3.'@ at all op that they are going % tske over the
éafénﬁa én& relieve me or that they &f@ g@in@ o say they ave
not r&apaaaibia @n'ﬁhe-paliay;- If they sey tc¢ me, "ali é&gﬁ%,
Lam&ﬁn, W wiii take over the ﬂaﬁeg T oand sy Take m#ﬁ? s
aaae and win 1%, that will énﬁ ity Lf they lose 1%, then they
can't be heard and say afterwarde, "Well, Lewmann, 1% ig Jusd
too bed. We lest the opase, bub we are not Pesponsible te you,
anyhow, "

That is what you ﬁag.&g the Bew York law., Is that
right? | _ _

THE AGTING CHAIRMAN: I om not trying to decide what
would be t?ﬁa‘unéﬁr a thlrd-party practlice as euch, I am
Staﬁiﬂg the Hew Yerk 1ag—m

HE, LEHANH {ﬁater@ﬂaing;h on that p@int.

THE AUTING CHAIRMAN: --of iﬂsuvanca a8 I understand
it. | B

MB. LEHANS: Is that exactly this case, though?

Egﬁﬁ'ﬁﬂﬂﬁﬁﬁ: -That is aiéiff&reﬁt p?eyaaitimn.

THE AGTING CHAIRMAN: I woncer if i% is; snd 47 1%t is

very gifferent, it meosns that » defendant L8 & dgmned fool i
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he unes Ruls 1H3lanﬁ if his lawyer knows his way around and
knows his P's and W's, he wéﬂ‘% wss it

DEAY MHORGAR: He may not.

THE 4CTING CHAIRMAN: A11 he will do will be to noti-
f¥ the ilngurance company %o come in, snd that puis it up i the
insurance company. _

DEAN MORGAN: ﬁh&ﬁ is right.

THE ACTING CHAIRMAN: Wheress, if the defendant
thinks, "How, let's have a shori out and zo under Hule 14, ¢
then he finds he has given away something vretiy velusble, zng
th@ ragson he has given 1t sway 1s thet we here don't llke that
rale of law.

| MR, LEMANN: I don't know that we don't like 1%,
becanse they are twa-ﬁiffergﬁa thinges., 1In the case I put the
insurance company goes ahead end fights that case, and I @@
et There at all. They are fighitiang 1%,

ﬁﬁ.‘ﬁﬂﬁéﬂz_ A1) the tims.

| ﬁﬁ, LEMANN: But im this case I am there, %o, and
I can do-all I want to do to knock out the plalatiff. I don't
hrve ﬁm_raly on the inauraaﬁ@ gompuny to knock hin eut; Ty
haven't misled me or ssid, ”¥e wi11_§ak$ charge of this.® I am
in there f&gﬁt&gg; toa. x'ﬂénfg have %o rely on them. That
would be my idea of the gifference, you eee.

¥R. DODGE: Why de yné sgy in your note on 22 that
he night fight the plalntiff snd later on contest his liability
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Lo the defendant’ Everyihing is in this case, isn't 119

Tﬁ% ACTTHG ﬁﬁ@ﬁﬁ%gﬁz Later on wesns, of course, in
the game aptien. I don't BUpPOsE you are going to gt W the
Jury on both quessitions al the swme time.

DEAN MGROGM: Wby fe®r

ThE ACTING CHAIRMAN: I den’t bellieve in 2%, 1
SUPDO B8 thaaﬂaticaliy]i% is 8tiil possible.

DEAN MORGAN: They aven't going to take two bites s
ine cherry, are they? Yeu ard noed going %o give thea twe
Juriea, '

THE ACTING OHAIRMAN: Mevertheless, I don't want o
bat tle over thalt issue. - 411 I meanl was thal he would have the
tﬁﬁ se?&?at@ 13@@&&; 1 think he probably could get them Wisd
an cifferent days. | _ | '

MR, DODGR: This seema to be wholly different from
the volunbary assuning of Lhe éﬁfﬁnéﬁ sig the walver of sny
genial of linbility to the Gefendant. |

” THE ACTIRG ﬁﬁﬁiﬁﬁéﬁz, I dontt know, OF @curaa; a8 I
have stated velors, AT nﬁbﬁﬁy ie interested, thal ends 1%. It
ﬁ@ﬁMﬁ‘ﬁﬁ me you are sllowlng the lngurgnee company a delfsnss
that 1% wouldn’t have under ordinary rules of law,

Letis go on Lo the other poind, the final one, that
you have a new pﬁiﬁaiylé of Jeinder for the common guestion of
law test in Hule 22. | |

AR MORGAN ¢ é,zsifmn is that?
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THE AGTIRG CHAIRMAN: You have enly the coumon
transaction test, :

M, DODGE: 1 don'l think thet is Bule 22, Ian't
1% Rule 207 Rule 22 is the interplesder rule.

THE ACTING OHATRMAN: I guess that 15 right, isn't 142

Wi DODEE: Y guess it is 20, on permissive Joinder.
PROFLSSOR SUNDERLAND: Rule 20 %a right.
THE AGPING CHAIRMAH: Thet s ®lghs, lsa't 1t7 Yes,
it ghoulg be 20, | ‘_ |
' HR. LEMANN: Let's geoe howr that aaméﬁ‘iﬁ, Charlie.
Lines 20 andg 23. _
Hh. DODUE: .Limes 1%, 1%, and 23, isn't it?
ﬁﬁé.%gﬁaﬁﬁs Your point is $hat the finel 2@l fion
iz the same a8 the one before, Lo that 1%7 Zen't the addition
in 20 o 23 ﬁ'limitaﬁiﬂnjﬁf tha ﬁrgglﬁal-langﬁag@ of the ruls?
Ibe eziginal rule, line LY, readt Ylhe plaintify @ay-amaﬁﬁ
Bls plesadings %o 33@@?%—&@&2%@% ﬁae-thirﬁ#@aﬁﬁy defendant any
slaiia #ﬁiﬁh the plaladid? mégﬁﬁ have aeserted against %hé
third-papty defendant had he been Joined originslly as a
defendant " _ |
- pEaN HORGAN That is out. |
i, LEBANK:  That is out.  You say, however, we h@vé
substituted s brosder rule when we say he may acsert agalnst
the third-party defendsnt any clsaim which "he has agminﬁt‘him

which arises amt?&i‘tﬁe transsetion or occurrence which is the
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subject satter of the plalniiff's olasm azsinat the third~
party plaintiff and the third-party defendant thereupon shall
asgert his defsnseg”, and 8o on. |
DEAN HORGAN: I don't quits get your laet objestion,
Gharles, ‘ o . -

. THE ACYING CHAIRMAK: That is on line 17, where i%
was ar&giﬁﬁl%y'?ﬁh@~§1aiatiff nay assert sgelins® the third-
party defendant any claim which the plaintif? might have |
asserted agalnst the third-party defendant had he besn jolned
eriginglly as & defendsnt.” Under the original rules ¢f
Joinder, you could Joln Gefendents where there Wa: & common
grestion of law or fact. Whet hes happened here is that thers
ig in subéﬁaaa@.ﬁ‘seiaﬁ&riunder-tﬁia rule, first the original
ﬁéf@ﬁ&&nt aﬁﬁ:ﬁhen thla one. T . _

-' Now we change 1t and eay that the plaintifs may Join
sny. elaim which arises out of the transaciion or ccourrence
sued wpon, &n& 20 of.  #e have left out of %he_;ain&ér there
gt 1@@3%_%&@ law part of L%, the comunon question of 13%.: He
heve changed the wording of the common quesiion of fact, al-
though 1t may be in substance much the ssme.

MR, LEMANN: We have limited 1t a 11ttle bit, if
&ﬂf%h&ng, because uﬂﬁaﬂ-aa'ﬁaa gould ;@;n then whe ther %hﬁva
Wae o @ﬂ%a%iﬁﬂ ﬁf imw or fact in aémm@m; ‘ .

THE ACTING CHAIRMMN: Yes, that is true; this is &
Timisation,
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BEAN RORGMN: Yee. What is wrong with 139

Hil, LEMANN: I ﬁ@ﬁ‘ﬁ sge how 1t is, reslly. _

THE ACTING CHAIRHAN: Wby should you change 1% over
from the original 17 to 199 I mean, what is Shere goinead’

Mit, LEMANN: That ie werth asking slways.

DEAN MORGSN: The point is %hat then you have the
jariﬁﬂiétimﬁal'ﬁaagﬁian there, haven't yﬂa?

THE AGTING CHATRKAM: Have you reslly helpea the
Juriﬁ&ia%&@ﬁﬁz queat&sa by thia?

DEE& HORGAR: The only theory uvon which you esuld
say you have helped 1% is that by confining it fo taat
gartiaalar transac tion you have thoreby made it Just anclllary.

B PROFESSOR MOORE: 1 don't think, when you put this
in, thﬁt you are stating that in any particulsr case there is |
geing.ﬁa ba Jurisdiotlon. Ebthink all you are saying is that
procedurally, 1T there is Jurisdicilon, plaintiff may set up &
elaimn. | - |

MR, LEMANNDG Have we had any kieks ebout this, M,
Hoore? 'Ha-kiﬁké about this, '

© DEAN HORGAN: 'his Fivet one?
%ﬂ;‘&ﬁﬁﬁﬁﬁ{ Ho, theae o sentences we are talking

azbout., M. Maare'anﬁ'ﬁu@ge élark agy on page 22 thet they would

euggest leaving out the fourth sentence, whiokh begine on line

11, and algo leaving eut the ﬁtﬁff th&ﬁ_is ynderiined in 1lne

20. Is thst right, ¥r, Hoore?, You sugest leaving them both
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out? |
_?ﬁﬁ'ﬁﬁ?lﬁﬁwﬁﬁﬁxﬁﬁﬁﬁz That is what we suggested, yes.
'.%ﬁ, That would get you baék to where we are

‘né@} and I ask, zlwsys beling in favﬁr.af gtare decisis, why

don't stay where we are now. WNobody has kieked about it.

THE AUTING CHAIRMAN: OF course, as to 1l you wmm&ﬁﬁ}%_

have any kisk about 1t &aaaﬁg@'ll is new, you gee.

HH. %ﬁﬁﬁﬂ%: I mean we have had no kiek, no ¢lain
thet we ought %o expand the rule % cover thls underlined
material from line 17 of. |

TR ACTING CHAIRMAN: flne 17 on. We baven't had any
kick goout that. I don'it kaow that 1%'%3-%&1%@ fair o separate
t&e points. We have had a good deal of kicking sbout this main

 point of elaims against plaintif?, and thers is nothing %o

senter any guestion on the last par$, but maybe that isn't a
falr way o leook at it, | |

' HA, LEMANN: Yhat we are tslking @bout now, é&é«; i
understand it from youp aritiaism, ig whether we are geiﬁg'ta
glve express permission te the third-party defendant o aaﬂé&t_
ez.fiaizzzé agzinst the plalntiff and to the plaintiff o asserst
clalms sgainst the third-party defendant.

THE ACTING CHAIRMAW: There araltwa sgparate q&&g%&§nﬁ§

As %o the first one, the asserting by the third-party defendant
ef olalws, you hav@'ail ﬁeaiﬂ%ﬁ.ﬁhat he should. While I have
not agreed, I take 1% that is settled. How let's consider that
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‘we have passed thal. Lines 11 to 1%, then, sisy in.

Lines 17 on, are & somewbat &ifférant suestion mﬁﬁ:

are unconnecied in theory or otherwlse with the o ther, ﬁraatnl
ing them sepaPately, we suggest that 1% ie simpler and nors

econsistent with the othor pert of the rule {(namely, Rule 20)

to leave in 17 %0 19 as 1t was originglly than lo add this
subsbitute, which is a 1ittle seomplicated snd is restricitlve

&5 far as it goes. Here there is no p&rtiauiar reason for

belng raatwiative, gxcept on the gquesticn of gﬁrzsdictiﬂa, and
we don®t think that the rle sﬂys yes oF no on juris&iazima¢

The ﬁula is subjeet to our generzl rule that we mre not extend-

'&ﬁﬁ Jurisatetion.

A, &ﬁﬁaﬁﬁ. If you can g@% by guris&iuzisaaltw on
ne of these things, on liﬂes 20 ta 23, 1 shaalﬁ think you
souldé get by jurisdictiohally on the other. I Gon't think
ysmr‘juris&i@%iaﬁ gifficulties would be very different in ons
from the an&gé, I thought frem yeur.iaﬁgnaga, the comment on
page éﬁ;“thaﬁ,yen_wﬁntﬁﬁ't@ ehange both these $hings. )
| | HH, ﬂaaﬁﬁ:_ I you added tha lagt eﬁeg wouldn't 1%
naaa&aarily expand the scope ¢f the thirérﬁarty def&nﬁant*
right ageinst the plaintiff? If the plaintiff esme in with
gone @iﬁeann@aﬁai matvers, Qartain&y.ﬁha defendsnt could Gpen
that up. o _ |
THE ACTING CHAIRMAN: OF course, overy time the
plaindifs expands, it is llkely.tﬁ @xﬁané thﬁ*ﬁefen3e; That is
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elesr eneugh. Thal wag clear siough under Hule 20. But if
you are providing a general rule of joinder in 20 for a comasn

queztlion of law or fact, why do you say where Lhe pafiy is

already in {(brought in, 11 ie Wwus, on another ground), then

your jolnder is limited To ouly the sawe cccouwrrencs, whioh

perhiope ls sgudvalent fo fhe comzon queation of fact? Wiy

nake & &iff%@ﬁﬁt test ﬁh@f@_th&ﬁ you do under fule 20 generally? |

It doesn't seem to me Gthele 18 any reason fﬂ? i%, and 1% just
adgds a complieation. N |

M. DODGE: fou dould nake 1%-b?$ad@rwin the seeond
gusstion enly or in the {irsit placs, fteo?

THE ﬁﬁﬁﬁﬁﬁrgﬁﬁxﬁﬁéﬁz I am net sure that I koow whsl
you mean by “seecnd question.” | f

i, LOUGE: These two gu@aﬁasiva underllined presages,
ﬁ;-he fivet andé seepnd. _ ‘

IHE AUTING CHAIRMAN: In the first one, line 11, I
supposs you ﬁéuiﬁ'ﬁay we are reatrictiag 1%, We were suggest-
ing a éé#triaﬁiaﬂ.gver what you tkink sbould go in. Our twend
that way le r@strietavailyaa, that is true; %as%ricﬁiﬁa 5k -
wiel %h@ insurance company oan plead, i? you will, yes.

Wi, DODGE: 48 to the ordginsl matter, olthough 1%
gan plesd saything A7 the aaﬁ@nﬁnaeatien iz taden advaniage of
by the plainiiff, | o o

THE AGTING CHATRMAN: If the plalntifs once declides

to sten oul, why not then, in that case, since the plainkifd
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has opened the doors? But going on to the guesilen you asked,
ia iine 17 %hat e are ﬁug%eéﬁing.z BRDLC 86 iﬁ a way ig a

1ittis éxﬁanai@ﬁ over what the lines would be in 20 %o 23, but

- 3% is expansion of the ssme Xind that was in arigin&&ly; and

we don't see the resson for the restristion over what was
here originally. In sdditlon, we think that aensiﬁten%'wiﬁh
the gane?al 3@3&&&? tule of Bule 20,

MR, Lgﬂégﬁ" I wondeyr in this &iaﬁusgimn why you
wouldn't go back %o the idea of leaving the rule the way 1%
wags. Hers gre the reagons ﬁﬁat you want to ﬁh&ﬁgﬁ 1%, ss %
read the notes: Ho. 1, i% is futile %o tell the plalniiff
that he maatwsﬁs thataew person when he doesn't want to sue him
snd the eours éﬁys.he é@ean*%'ha?e te, It Goes no haram, If
he &a&s&’t_wamt him; he:ﬁéﬁsﬁ‘t.ﬁaﬁt-him. Ho. 2, yéu éay‘
thers is & ;uriséietiaaai pr@hlem presented. The court seys
that he san't sue him on & new ﬂlaim* Iis th&u right, Mpr. ﬁ@@r&?

| PADIESSOR HOOHE:  The pLalntif? couldn't sue.

MR. LEMANH: Yes, the plaiatiff couldn't. So you
say, "Now let's change the rule.” I was 1iateniﬁg to your
mﬂjesﬁ&ﬁns to some ¢f this language, and you maske two objec-
tiong, One iz that you &ém‘t 1like ﬁhe language 13‘19 to 23,
but then you g @n to say that alaﬁ 1% would be better t@ 1@%?@
out the language in 11 to 1k, E@n*t you say that?

| DEAN MORGAN: Surely.
THE ACTING CHAIRMAH: Are you ralsing the question as
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to whether we shouldn't go back to Rule 1% as it exists today?
Is that the guestion?
¥l

LEMANE: Yes, .

THE ACTIRG CHBIBMAN: On that you have to consider
varicus things. One of them is ﬁmﬁ verious parie of the bar
gre quits aroused by it. In particular, the insgurance seople
are en my neck right along. They have even sent peopls cud %o
interview me. There ig a Hr. Benoy, of Shie, head of the
Insurance Seetion, who came out and vimited Moore and me.

I think he sent all of you (I think they have been @lstributed)
the votes of the Sectlon. They have boen terribly upset about
it. I would may that in itself was suffieient, bute-

| HH. LEMANR (Ka%e:r;ﬁwin;g}z #hat part of the precent
rule don't they like?

THE ACTING CHAIEMAN: They &m’&’ﬁ like this idea ﬁmt
you oan be i&‘ﬁmaﬁ o be a new defendant, =0 to speak, Of
cowrse, thers are several things they don't E.ik& sbout 1%, any-
way. They would llke to have it made clear that the jurisdic-
tion is gquite limited, and some things Like that. I mesn,
amnm;;':@%;haxis, tat is one of the things they don't 1ike. They
dor’t want to have any thought that the ingurance company wum
be brought in and thet the ‘Dlﬁiniﬁff eguld sue directly over
againgt the irxaurm@a company, except as if is provided in
goue cgses by statute. |

I was going to add that I don't think those objections




1370 Oatario Sereet

The MASTER REPORTING COMPANY, lnc, 51 Madisen fAve,

540 Ne. Michigan Ave,

National Press Bidg.

Cleveland

Law Stenography ® Gonventions ® General Reporting New York

Chicago

Washingtan

alene would count becsuse, safber all, svery ruls mey hit BSOS
people &mva;%htv and ﬁtharg unfavorasbly But I udédé to i% &ﬁa@

i thiﬂk;tﬁﬁ-ru4ﬁ wag & Wap before snd ﬁﬁwt it cavnr&& B/OTR.

than 3t really could sarry oulb.

in txqt eonnestion, your fyiend and the now grest

exponent of the rules, Judge Porteris, has held definltely

that we couldn't force & defendsnt on the plaintiff. He and
one eﬁhﬁr-ﬁiﬁtyic% Judge, Leaver, of Georgia, have both Ligdd
that you can't do 1t; thet ig, that vhere the original defen-
dantl 2ites in g ney person, lnec faete the pleintiff’s olain
ig broadeved fo finclude that new defendsnt. Hs gug;ﬁsﬁﬁ Bt
the plalntiff devesn't eves need to smend his plesding. It is
beosuse of tha%. |

In bhe firsi pla@%,.i glantt thlnk 1% worked, e

tite the Prown v, Cransion osse where there was a Yuesiion undes

the Hew York 1@@ of sults out of one hmtamﬁba@e aceldent, and
it 13?&1?&& tne eonstructicn of the Hag ior& law of Jeint
;uﬁamenta“ﬁmﬂ contrivution. Unasr the Hew ¥ork law, you can
enly get eontrdbution frem a Joint tort-ieascr when ihe judg-
mant i@ Joined, and ﬁﬁ@ Judgment is g conditiun precedsnt. da
struggled quite a whlle, and Filaslly d&ai&a& that we ﬁw&lﬁ‘**
go any thing under that and %ﬂmﬁﬁxﬁﬁﬁ allowed the man who had
besn cited in o answer.

it is a combingiion af the faet thaet we don't think

fox

the rule really werks and that a lot of people do. Sows who
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do are vorrisd aboui 1%, and some, like Judges Desver and

Poterie, Just $hink they wan meske it work anyhow. I thought

that was ground for baking it out. It elears up 2 complication,
one that has Caused a good desl of trouble.

M, DODGE: Yould you strike owt both of these under-
lined paessges?

TR ACTIAG CHAIRMAN: Yes, for somewhat different
reasons, I . had better make it a little stronger than thate-

for guite different reasons, 1 guess. The firet reason is the

one I have discussed, and £t hag been somewhat re Jected, I
guess definitely rejected. That was, I thought you wers
sxtending rights through a procedural gulse. If you don't
agree, that settles that, ana that brings in 11.

The seecnd one I suggest for qyita'a ﬁifferenﬁ
approgeh, The second one 1s that it éaems to me to make 1%
wore conslstent with the genersl ldea of our rules, and 1% ig

alsg less améﬁlieataﬁ in statenent; partly becauss 1t wouid.

them be eonsistent and partly becsuse of the mere manner of

@tgtﬁm@ﬁt, oo,
| DEAN MORGAN: Four and five are consistent with
theaselves in that they are both based on the theory that you
wan$ ﬁﬂ.ﬂzaaw-ag everythlng in thig t#auaaﬁ%ian, as far as you
Ban. ) _ _
R, LEMANN:  Four and five?
DEAN MORGAN: The two underlined sentences that he is

oy
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talking sbout. |

MB, DODGE: We don't want to forse s litizant on
the plalntiff, snd what le the objectisn %o leaving out any
question of rights as betwesn the pléin%iff and the new pariy
summoned in? '

LEAN MORGAR: If & new pariy is sunmehed in, while
he is in court thers, why shouldn't the third-party defendant
be able to clean up the whole transsstion?

HR., DODGE: He should, as faP as he is coneerned.

UEAN MORGAN: Thet 48 what it says, any clalm sgainat

the ﬁl&iﬁtiff which arliges out ¢f the transgetion or pecurranes,

B, DODGEES Thmt isg b@tweeﬁ the third-oarty defendant
and the glaiﬁtiffa “

DEAN MORGAN: Yes, He ghould be sble %o clean &t up
right th@n; This was the thaar&rmf that fourth sentence, and
then the fifth sentence gave the plaintiff the same privilegs.

| MR, HAMMOND: As I recall 1%, the Committes at the
last mﬁ@tiﬂg disougsed this an swful lot, and they votsd,
sxcept for Jud go Qla?&, to aﬂﬁpt those two sentences.

MR, DODGE: The first one would be misleading o the
bar hecause--well, ng, it wouldn't be if these ﬁwa stand Juat
as they sre here. If we restore the ¢ld 13#&5 17 te 19, the
first one beoomes very migleading.

DEAN MORGaN: Yes, indeed, it does,

M. Wpas: If we ieavﬁ them as they are, that
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misleading charseter is gone.
DEAW MORGAN: That is what hesppened here. |
HE, LEMARE: The aitarnaﬁiva would be to restore L€

ent W leave out the first pari, the firsi sentence we are

talking sbout.

HR, DODGE: As being implied sayway.

¥R, LEHANN: Ae not being very importanit, nobody
having reaised any point about it, That is the only point I
bhad that we ought to conslder, Then add here to the language
as it stood.

In Taet, I don't know how gonvinging the csse has
been made ta'ﬁhanga the rule, in wiew of the experience with
1t. Judpe Clark saye that 1% has glven rise te-ﬁivarﬂity'af
mpiniaﬁ amaﬁg the district Jnég@§ as to whether you can foras
a-é&f@n&aﬁﬁ on the plalntiff. That ls one thing.

DEAR RORGAN: We had s good deal of 1afofma$1@ﬁ &n
that when we first handled this. -

. HR. DODGE: I don't remewber. I remember the dls-
susszions on the other peints in this rule, Wr. Hzomond, but I
don't remember that this particular thing wes discussed so much,
Was 17 | |

| HA. HAMMOND: It peslly waﬂ,'yas; very thoroughly.

THE ACTING CHAIRMAN: I will say that I think lines
11 to 1k were discussed qui%e a bit. Thers isn't any doub®

about 1%, Hp, ﬁgrgmn got quite exeited and sazld I was getting




1370 Ontario Strest

The MASTER REPORTING COMPANY, Inc. ~ 51 Madison Ave,

540 No. Michigan Ave.

National Press Bldg.

Chicago '

Clevetand

New York

Law Stenography ® Conventions ® General Reporting

Washington

U6

worried about something that wasn't so. I sald this Was
subatantive low, ang Hr, Hibohell saild that was the first

thing he hed ever hesrd me ¢all substantive law, which 3 must

say was a valid touch that time. That was dlsoussed. I don't

think very much was sald about this latter. I don't reesll

that thls was ever gpeclfisally ﬁisﬂu&a&ﬁ;rﬁhaﬁ_iﬁ, lineg 19
to 2%. | _

MR, LEMANN: The othey point about not foreing
another Iitigant on the plalniiff would be cared for by a
1ittle change in line 5.

MR, DODBE: That was taken care of. That wasg what
ve discussed s¢ muoh.. |
" MR, LEMANN: That is simple.

DEAN MORGAN: It waa 10 and 11 that we disoussed so
BUSA,

THE ACTING CHAIRMAN: Professor Hoore says that we

were making the whole fight on 10 end 11,

| DEAN MORGAN: That ig where you made most of youwr -
fight before, Charles. '
| THE ACTING CHAIRMAN: iea,
-ﬁﬁﬁﬁ MOBRGAN: That ig where yau’saiﬁ i got excited.
I got veooiferous, at eny rate. |
MR, LEMANN: Uhere iz that? The sentence begianing
in line 11, you mean? |
TAE ACTING CHAIRMAN: Lines 10 and 11. It doesn®t
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make much 4ifference. I gucss you don't like 1%, whichever
place 1€ comes.

MR, LEEANN: That doesn't change much that I san gee

that you didn't already have.

DEAR HMORGASN: He wented 1t stricken out.

¥R, LEMANN: You went it tsken out. You haven't made
much ehenge in that, to my.way of thinking.

@Eﬁﬁ HORGaR: dWe dlan’s oare much about that. He
wanted to strike lines 10 and 11, and that Is where I got
ezel ted,

THE ACTING CHAIRMAN: 1t seeme to me that the point
whee we are iﬂ.%hat,;wiﬁ&@ma 5 wote partioularly, you heve
pretly thovoughly setiled everything now, except the lasgt
suggestlon from line 17 on, IT ?sn say you are not intsrested
in that, we will call that done, too. I am slumply caying that
1% i more congletent, as well as ¢learer. This one, I think,
18 ne particular justification for 4t, but if you want the
1imiﬁ&ii@ﬁ theve, of courgs I Qaﬂ*t S8y ahy HOre.

f PROFESSOR SUNDERLAND: Don't they beloang t@gﬁﬁ&a??;

THE ADTING CHAIRMAN: ¥hy do they ‘balong togethsr?

I have heard that sugsesited, - _

PROTESSOR SUNDERLAHD: Thgre ia‘a reaipreocal relation.
One gzys what thﬁ-plaiﬁtif? atztes against the é@fﬁﬁ@&ﬂﬁg.&ﬂ&
the other says what the third-psrty defendaat has agalnst the
plaintiff,
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THE ACTING CHALRMAN: They arve entirely different

things. There ig no preciprocal relation oxoept thal one

.. happens %o follow the other as s soPt of rFhaythm or chorlister

gong, There is a @ifferent theory behind them.

FROFESEOR SUNDEBLAED: The theory behing both is
that you take esre of all theese matters arising out of the
gzme transaction at ence, ian't it?

VEAN MORGAN: I move that this be adopted as iu.

MR, DODGE: With the underlined words?

DEAR ﬁ@ﬁﬁﬁﬁ: Tes,

MR, DODGE: Second the motlon.

THE ACTING CHAIRMAN: ALl those in favor say Yaye®;
those opposed, "nc." It ig adepted.

DEAR MORGAN: You are the lone dissenter this tine.

THE ACTING CHATRMAN: Well, I have been that b@farﬁa

DEAN MORGAM: I 1like to see somebody there besides
mygalf, o

| THE AGTING CHAIRMAN: I misht say about this, which
is & change in the exlebing rule, that I will adopt Mp. Justice
Boberts? atat&méﬁt gboout changing things. 4 new generation of
the Committee will come on after us, and they will ohange what
wé have done, and o on. |
| DEAN MORGAN: I hope they will.

THE ACTING CHAIRMAN: Rule 17. Is there any questien

about 177 |
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HR. HAMMOND: On the word "federal." We have never
used that before.
DEAN MORGAN: Federsl receiver.
MR, HAMMOND: “Pederal sourt® in line 11,
DZAN MORGAN: Federal receiver, too. We have zlwave
sald "Court of the United States® before.
THE ACTING GHAIRMAN: I guess that 1z so.
DEAN MORGAW: Don't you think that is better, Charles?
THE ACTING CHAIRNAN: I guess 80. Don't you think
we ghould make that change? "Federsl éeurﬁ,“ I supnose, is
a slang expreesion.
. MR, HAMNOND: District Court of the United States;
Fegeral Distriet ﬁeurf, I don't know,
PHOTEABOR MOOWE: It a%ams to me to be g very shortd
way of ﬁaying precisely what you have in your mind.
THE ACTING CHAIRMAN: “and except (2) that the
&épaﬁ&%y of a receiver appolinted by a court of the United
Btates Yo sus or be sued in g geart of the Unlted Btates is
zoverned by Rules 65.%
o DEAN MORGAY: That is what I think we had bebier gay,

‘pa?tiamlérly if you are going to spell "federal® with a small

“-f‘ #

YHE ACYING CHAIRMAN: Do you want to move for a
ehange? _ |

f£&§ MORGAH: I move that change.
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JUDGE DOBIE: Rule 66 simply says that we fellow the
old praciioe, doesn't 312 _ | '

PROFESODR CHEREY: That ie the pld rule. ¥We propose
te amend it hers.

JUDGE DOBIE: It 4is?

THE ACTING CHAIRMAN: ALl those in favoer of the
changs striking out ¥federal" and luserting “a court of the
United States® say "aye"; those opposed, "ao.® It ia so voled.
{(Carried) |

Ulass sotions is only s fhothnote. I hope you are
keeping in mind the guery I ralsed before that I would like to

have some advite about the notes as you go slong and st ihe

end. r. Mitehell, I Szke 1%, felt the notes were inadequate.
I think that is his view, slthough he doesn't giscuss that in
detail, ’ |

DEAN MORGAN: Did he mean that genergily, Charles,
or just that where we ave sugzesting changes we should explaln
BOTE fﬁiﬁy-why we are suggesting the changea?

THE s0TING CHAIRMAN: That may be what he had in mind.
I @hiﬁ& perhaps 4% was. It isn't made very clear.

MA. HaAMMOHI: He slsgo mede the point that some of the
notes ought to be To the Gourt and not %0 the bar, you ses, |
and 1% haafjusﬁ_a%?umk me that my reccllection is that thie was
te be a3 note Just e @h@-ﬁmurt.. I think he may have had this

one in mind.
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MR, LEMARN: I wondersd why you wanted to say any~
thing to anybody sbout 1t,
HR. HAMMOND: At the May meeting this is what ¥r,

HEitchell sald, that the most we ought to do in any event

is to zive @ note to th@'ﬁugrﬁm§ Court 6&113&@ attention o 1%,
and the Commlttee at that time thought that there ought o be
that note. . |

MR, LEMANR: %o the Cours, ,

M. Hﬁﬁﬁﬁﬁ@z But it wae %o be Just = note W the
Bupreme Court,

MR, LEMANN: I should think that ie ae far as we
should go, and my notlon is that I doubt that the Sup eme
Court are golng o read these things, that they will say,

© "Let them go to the bar, and let's hear what the bar says.”

I just wonder whether 1t is worth putfing in even fcr-fha;

Gourt. de have decided that we ought not to do anything about
1%, and ;-ahaﬁl& think they would Just as seon not be froubled
with 1t, | ; ;
THE &Gﬁzﬂﬁ-ﬁﬁﬁxﬁﬁﬁﬁ:  Let me suggeat g 1ittle of what
0y r&%@%ﬂ&n would be on this., It is a little along the line I

augg@gtaﬂ gariier. While I don't think that we can be expected

to make & complete exegesie of the rules, after all, a pert
of cur jJob is to trace smbigultlies and to try to make the rules
a8 ¢lear as possible in certailn sltuations where trouble hag

develeped. It does meem to me that there is a little cbligation
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o ry ta-é@ something abﬁn$ it, either dlrectly pre or ton.

Ihis iz a standard oase now, singe Erie Reilrosd ¥, Tompking. -

I say 1% is a staondard case; it is & eazse upon which there

have 'bem‘-i several law review nptee; It ig a g¢sae upon which

| 1itizanis ?&is@ the gquestion every time. The courts have been

worried about 1%, but to date they have dodged 1%.
MA, LEMANE: What could ve do atout 139 If 1% is in

Brie Rallvoad v. Tompkins, the rule is going out, and we can't
step 1%. The only thing we san tio, it poens %o me, is to say
it is so clearly bad that we will take Lt out before the Ceurs
aays 86, snd we don't want to do thst, do we¥

THE ACTING CHAIRMAB: 4Ag I underatood ¥r. Hitchell's
@?igiﬂal'p@gitien, it was Just sbout that, that 11 was now o
clearly doubiful that it ought te g out., It $aemeﬁ‘ta me that
that was pretty hareh when various courts, including my own
Gireuit, have_u@halé 1%, for us to say that they are all wreng,
and a;gw when you consider the history of the rule as sstab-
1ish%ﬁ.§§ the Supreme Sourt,

~ Furthermore, thers 1s quite a soslal questlon invelved

here, to. The Hew York Legisla#gre\haa gusﬁ passed 8 law
providing for this very thing, also providing other things.
It provides that 1f g a%aakh#l&ar doesn't represent 5 per cent
of the stoek, he has to put up a pretiy heavy bond for costs.
That was before the Uovernor, and I haven't seen his actlon.

411 I have seen to date are some very warnm arguments that he

RN L A e L e
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ought te veto 1%, In fact, 1f any of you read the publiecaiion

e Hation {probably y"om d@n‘-‘_%}, the last number has a lokg

Law Stenography ® Conventions ® General Reporting

editorial saying that this will be a test of Governor mweyéa.

soeial ngim; whether he vetces the Dill er net; that if he

signs ihe bAll, there will next be a arive in the Federal
sourts for the g-.me rule, whieh of course was amusing under .
the eircumstances.

2ut whetever be the past higtory, now to make a

change is %o make g change in subsiantive law. Hsnee, 'I

thought--znd I think the Coanittes agreed--that we ought not

to take it back. ¥Then, aé He. Hammond says, Hr. ¥itshell
thought we ought %o make. gome wariing. |
| MR, LEMANN: That is the mest we ought to do. Head
1% agsin.
HR. HAMMONDD "The most we oupht te dv in any
svent is to glve a note to the Supreme Court calling sttention
te 5%.° |
 MA. LEMARH: Thet is the most we ought to do. I
don't think we nght- to take s lot of time talking ebout 4%,
He have more important things to do. If you Shink we ocught to
tell the Supreme Sourt that some people think this is no good
and that every couwrt that has passesd on it 80 far thinks 1t s
Ko onme | ' '
THE ACTING CHAIRMAN (Interposing): What Learned Hana

8aid is that we will let the Supreme Court repesl its own rule.
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That 48 whet he sald, practicslly. He made that offhand re-

- mark, In the aetual case there is nothing excent “Judgment

affirmed.” This was no written opinion.
DEAN MORGAN: Yes, that is the point. They dodmed 1t
PEOFRBE0R Sﬁ&ﬁﬁﬁLgﬁﬁz Thers was some suggestion.

#@ho ma&a that suggestion? You don't cilte any suggestion.

THE ACTING CHAIRMAN: Suggestlon has been nade, oute
gide of 1ltigan§$ {of course, 1%t has been made by them sll
alongl, in the law reviews, in the Columbia Law Heview snd maybe
in the VirFginis Law Beview.

PROFESS0R BUHDERLAND: It seems to me you cught to
cite those sugesstlons. - This is Just blus sky stuff as it
s%&nﬁg, becguse we don't know who made the suggestions, oF
where., ‘Then you ghould eite a few desisionsg, at lesst.

THE ACTING CHAIRMAN: That sculd be dons easily
snough; sxeept that I suggest thisy It agzein depends on whether
this note is for the Court alones. If 1% is for the Oourt
alﬁn&,még aon't need to make any extensive suggestion. This
is a kind of apology, so to spesk, becavse, thgoretically, when
th@ @ése_aﬁﬁua11y gets %o bthem, they will get all-ths argunaent
they should nesd from the briefs.

I might add, howewver, that I don't quite ses why W
ahpuld ﬁiatingﬁish between the Jourt and the publle here, if
we are going %o do anything. I.ahoulﬁn‘t think that very often
we would in this kind of note. That is, 1 sheuld think, if ;
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we are going te put any%hing' in, we ought % put it in for

' everybody. 'The guestion is as open tp the benoh ang bar of the

ceuntey ag it is 1o the Supreme Gouri.

PROPESSOR SUNDEALAND; But thelr opinlon dossn't cus
any figure. I% 1s the opiniva of the Suprems Court thei counta.
Whet do we care what the ber think about 1t? They may think

gne way or think another.

HR, Lﬁﬁﬁﬁﬁz Suppose the bar ceme in and sald, “de
think this rule is all wet. We like the rule, but we don't
think you ¢an malntain 1t."

. THE ACTING CHAIRMAN: I don't think that quite hlts
the point, ss I see 1t. . The ldea ls, why dién't you, Taced

with Erie Rpilreosg v. Tompkinsg, take out that rule? The answer

is that the welght of Judiecial opinicn so far upholde 1t and
we think it shoulé stay in until the Court passes on i%.

MR, LEMAEH: I don't think it would ever occur %o
the average lawyer to take out the rule, and we can tell those
who de ”"é;s}g zbout 1% that until the Gourt passes on 1%, 1t s
O.E. I éon't see any sense in sending it to the bar. If I
were the Dupreme Court, I wouldn't think it was worth anything
to me, unless you were going to brisf the point seriously and |
gay to kham, “ﬁa want you to debate 1t.% If 1 were the
Gupreme Gourt, I would much rather not &eaiﬁa_it on guét a
recommendation from the Gﬁwmittée,_ I would rather walt until

it was argusd before ne.
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IHE ACTING CHAIRMAN: I think, as a note to the
Supramé Uourd, this has declded limitations. As a ﬁatﬁ@% of
faet, I tﬁink, a8 & note for the publie, it is guite useful,
sné I still think there is some ilaporiance. #e have met now
three or four ftimez on the rulec that were supposed o be
troublesome. A lot of pecpls think this rule ls troublesone.
I must ﬂﬁﬂfﬂaﬁ'th&ﬁ I go think go ayself, for that matlter.
MR, LEHAHN:  Troublesome ar-ﬁeuhtfﬁl politleally?
THE ACTIHG CHATHMAN: I am using the word *trouble-

- some" a8 covering a lobt of ground. - Yes, if you want to pud 1%

se. If you were %o agk me what was golng %o be the fate of
this rule in the Bupreame Usurt, I don't know but that I would
want the anti side rather than the pro side.

Hi. LEMARN: You wouldn't faver teking 1% cul, would
you? ‘ |

THE ACTIHG CHAIRMAN: Ho, I wouldn't, npm when you
conaider the hiatgry and the presgent draflt, and so on. Bug,
afﬁer'all, it seems Yo me a 1itile odd that we don't even
mention the question, becsuse 3t 1s a resl guestion. Bomobody
asld ihaﬁ they didn’t think the lawyers thought mueh sbout i%.
Of courss, the lawyers who aven't in the business don't, but
you gon't see a lawyer #ﬁﬁ ig in ths éuainaﬁa of defending a
sfﬁmﬁﬁzﬁlﬁera* suit, o vice veraa, but that he brings it up

every time.

¥R, E@ﬁﬁﬁ: There 1s ﬂé'?eﬁﬁral shatute on the subjest?
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THE ACTING CHAIRMAN: I beg your pardon?

HE, LEMANN: This waé an equity rule.

THE ACTING CHAIRMAN: No, there s no Federal statute.
Talis iz an @q&ity rule,

iﬁf

e
i

Wi, LEMANN: This is alwmost verbatim sn equity rule.
JUDGE DOBIE: What 1s that old case?
THE AGTING OHAIRMAN: Hawes v, Qakleng.

2

JUDGE DOBIE: It is verbstim, the d@scisicn in Hawes

¥, Opkland in the equilty rule.

THE ACTING CHAIRMAN: At that time they wers taking

further steps in the Plceard v. Sperry essge. I can't say for

sures now that I-kn&w:gf any specific oases in the Supreme Court,
There ars a lot of cases in the trisl courts. ¥e have one of
ours now that we decidsd resently that I should think ngy g0 up,
but at any rate I oan’t saey now. &b the time that we haé the

Pleesrd v. Sperry case they sald they were going right on up.

I éon't know f&aliy‘what happened. I suppose they probably
gettled., That is what ususlly happens.

JIDGE DOBIE: We had one case in which I wrote the
ﬂ?iﬂi@ﬁ, somebody sgalnat the Hational Cash Reglster Company,
and we siood by the rule. There were several grounds for
affiraing Caklandg, and that was one ﬂf-thﬁm.

¥R, LEEANN: We Jugt govern righie of scoess %o ths
Federal sourts here. You can't come into Lhe Padersl courts

under these circumstances without making this procf. If the
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fellow ageys his local law permits him %o g0 into hls own sour &,
he can go in%o his own court, aad I would have thought 1% wag
perfestly a1l right, but I don'st 988 any use ine--what is %ﬁ@%
old atntementy

JUDGE DOBIE: It 15 e dirty bird thet fouls its own
naat.

MR, LEMANN: I% railses a doubt, but we don't think
1%t 13 a good coubk, IT we think it is a g&@ﬁ.ﬁéubt, letts
say %o the Court, "Let's take this rule a&%,“ but we gon't
think so. We think the rule is good. Walt until gonebody
questions the legitimacy ¢f my child., But I want to tell you
that some people don't think so,
| <HE ACTING CHAIRMAN: That lsn't quite so. 'The
Federal courts have been rather aspologetic. Take this Gallup

v. Ualduell case from the Third Cireuit. As I remsuber, Judge

Goodrieh wrote that opinion, end he made quite a goud degl &f
aptlogy for iﬁ. He sald two $hings, as I reeall: firsﬁ;
that until it had been deolared invalid, they shouldn't do
anytining, and pecond, that there was nothing %o show that e
state rule was to the contrery. I think you will findg a
conslderably epologetie tone of voloe in a good many of the
Federzl scurts.

Dﬁﬁﬁlﬁﬁﬂﬁﬁ%: When they bring & stoskholders’ auiﬁ,'
they aren't rolying on any F@ﬁaﬁal'right or diversity of

citizenship. How oan the Pederal ocourt say, "You esn't come in,"
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1f you have dlversity of citizenship and over $3000 involved,
12 1% is & substantive ripght? |

' i, LEMANH: ﬁubstéﬂtiva right. The Pedersgl courts
don't have to glve anybody access %o the F@&@r&& courts for
every lasonse. _

DEAN HORGAN: Substsative righte of cltizens of
different states, where more than $3000 is involved. Why not,
I should like to agk?

MR, LEMANN: Can't you abrogate the eitlzenship?

DEAN MORGAN: The Sumwreme Court can'i.

R, LEMANH: Congress has told us we can determine-—

DEAN MORCAN (Interposing}: Thsy haven't sasld enything
about Jurisdiction., They say we hav&n‘t anything to do with
Juriasdietion,

PROFESEOR CHERRY: de started out in the equity rales,
ang when we had our own doubts, we felt that we shoulén't fail
o kéeg in heiﬁg'whﬁ% was in the Pederal squity rules, isa's
that right, even though we didn't know then what the Ucurt
migﬁg gay zbout it 1f it came up.

MR, LEMANN: Mr. Morgsan ralses apother doubt. 1
thought the whole doubt ariginally'ﬁuggesteé wag whether we Pan
into BErie Bailroad v, Tompkins. |

ERAN MORGAN: Surely, When we had this rule, Erie

Rallroad v. Tompking dldn't amount o any thing, and matters of

general law were decided by the Suprewne Court as Federsl law.
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They had this as a settled rule, and consequenily we took i%.
The same thing with reference to burden of plesding, with
reference $6 contributory negligence, ané so forth. We never
tied it up with burden of procf, because we would have sald,
1f we had thought of 1t at that time, that the Gcurt would
have sald burden of proof wae 2 matier to be decided by a
genaral Federal lsw and that they Aidn't oare snything about

the state law. Then almég oame Eris v, Tomoking., Several

rules that we have had in herc might have caused lots more

debate smong us if Tris v. Tompkins had been decided. e have

a brand-ne¥ guestion here now, snd it isn't clesr, by any means.
I think 1% 18 very doubtful whether ithlg isn't a clear cags
of substantive law. h :

THE AGTING CHAIRMAN: I don't want to overstate the
nogitien @f anybedy not here, bﬂﬁ 3% think I g »ight thet, if
you g6 baok, you will find %hat the Ghﬁlﬁmén Was pretvy
definite sbout 1%. I thought, First off, that he was golng to
have the rule out by main strength, anyhow.

! R, LEMANN: He S&yﬁ’thﬁﬁﬁ, "4% the most, repoert it
to ﬁhe ﬁuéram&-ﬁou?t.“ Thet is the most he would do, if you

want 1o g on what he is reported as eaying. The way { feel’

“1s that we ought o make up our minds whether we think this

rule is olearly bad, and iFf so, we ought to tuke it out; andg
if we don't think it is olesrly bag, I woulan't make any
apelogles for i%. My own notion is that, Lf we don't say to

i
E
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teke 1% oub, we oupht notv to zay anythiag anﬁ:lﬁﬁ it stay.

THE AGTING CHAIRMAN: I think really, froan the stand-
point of the dispussgion, we sttach a signiflcegnce 4ifferant
from what the Chalrman meant thers.

MR, HAMMOND: I ean get the transevlot.

M. LEMANH: I don't Znow that we vught %o stop
longer on this, The only peoint you have here is whal you can
do with that note.

DEAY MOBGAN: Yeg., That e guilte a dlfferent thing.

¥R, LEHARN: You vote either te leave it in for
anybody of to leave 1% An for the Supreme Court or to leave 1%
gub. ‘ |

THE ACTING CHALRMAN: I gon't want to insist too much
en 1t. It Junt seemp to meo thagiwa zlve the appearancs of
dodging @ﬁ@-ﬁf the more iumperiant guestions 17 we ﬁﬂﬁ’% Bay
something about 48, It ie¢ in &iscussion one of the more im-
portant qmﬁstimﬂs.%ha% have asrisen under the ruleg, and I think
1¢ is only £ale to ssy that ia faot 1%t is., Taerefore, I.
shmﬁlﬁ thiank 1% would bs warth‘whila to say that we 5% lesst
kna@ that sﬁmathing ls goling on in ke world about the rule.

I don't sealmmeh reascn for nakiag a note Just for the Buprems
Court. I think 1% is more imperiant %o makes 1t to show %o the
public zenerally that we are trying o keep up with what is
going on in‘aur nwn gublzoct, |

PROTESSOR SUBTERLANL: Supposs we get a lot of ajvice

W
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from the bar after we submit this to the bar, what will we do
with 187 We won't o anybhing about 1, "
DEAN MORGAN: That is whet I think. We won't get any

‘advice from the bar,

PROFHSSOR SUNDSALAND: We won't get any, in the
first place, and 17 we got it we wouldn't do anything about i%.

MR, LEMANN: We will leb people kaow that we are nob
asleep at the a#itﬁh, that we Lknow there is debate about this
rule and debate about other rules, tWo.

DEAR MORGAN: I think yow avre right that the Supreue
Court cught not to attempt io decide 1% untll it is argued.

. HR. LEMANN: With all they have to do, I think they

waulﬂ e very i1l a&wﬁaa&, Eddie.

DEAN MORGAH: ‘They will have thheav'&ﬁgum@m%.an iﬁ.

HR, LEMANH: I don't think you are going to g@ﬁ.&ﬁyw
where on a note. I think fhey all know we know that. They 81l
read E@&F@ on Federal practice.

| JUDGE DOBIE: Suppose we put this up to the Supreme

Gourt with a 1ittie caveat. Uo you think that, by approving
the rule, they necessarlily mesnt that when ths case cansg before
them they were going to hold thargama wéy?f Fraakiy, I don't,

¥R, LEMAEN: They never hegrd the argumenis on the |
Federal rules. | | “

JUDGE DOBIE: I say the mere fact that they approved

the rule, even if we pul & caveat in there, wouldn't mean that

o
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they were golng to decide that way when 1% came up before them.
They could wory weil helé, on srguament and %11 that, that this
was substantive law. | |
MR, LEMANN: It ls very ombavrassing tc osut this note
wp and pase 1t and 30 have them pay 1t wasn't gm@ﬁ.
JUDGE DOBIE: I don't object to its being embarrasssing.
I have put things ﬁy to them before this, and 1% didn't
SmRbarrags me. |
PROFESSOR SUNDERLAND: It qoesn't oeem to me that
there is nesrly as much obligation %o submit a note to the
Bupreme Cowrt on a rule which has already been adopted and is
in operation as there lg wilh a nev rule that we are suggesting.
| HE. LEMANN: I think you are right.
 PHOPESSOR SUNDEALAND: I am in faver of letbing tuis
rale ride as 1% now stands,
SR, LEMANH: I“hove we omii the note in sending out
the materiai._ i move we oult LT from any publiv statement.
MR, DODGE:  Sesond. ‘
_ THE A0TING CHAIBHAN: It i moved and seconded that
we omit any note %o Rule 23, '
JUDGE DOBIE: But keep the rulef?
MR, LEEANH: Oh, yes. o
THE éﬂ?I%ﬁ«GﬁAIﬁﬁﬁﬁ: Retalning the rule. Any dig-
cugsion? IT net, all those in ravor will say "aye"; those

opposed, "no." The Yayes" have 1%, and 1% is so voted..
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Ton migﬁﬁ-bﬁ inﬁar@atéﬁ in Just & point thaet has
gome up, whileh we have jﬁﬁﬁ declded. de hﬁvﬁ.h&ﬁ the quesiion
releed ag Yo whether (b}, being announced as s ¢lass action,
1s not gubject to the representative requivements of (a)., ue
had quite & debate on 1%, and I have gone with the majority of
our cowrt in holding that is net. I think Mr. Meore bhinks
thet perhaps I made a mistuke,

DEAN MORGAN: What rule 1s that?

THE ACTING CHAIRMAN: That is 23%(a) ang (b).

DRAN HORGaN: That is a g@ﬁw@fm&wguﬁ¢f That is the
worst rule Iin the business. It ig lovely on its face, IF
anybody asks me aaythiag about 4%, I tel) them Bill Moore is
the only one who knows shaybhing aboul mlaés-aetiﬁng, anyhow.

THE AUTING GHAIRMAN: It csused me %o be a Litile
worried when he sald we might be wrong on 23{b). You can ses

how 1% comes wp. It 1s called a clase asetion in (o), and

obvigusly it incluces both (a) and {b) &s class actions. In

tals casé, a Gefendant said, "Hers, this plaintiff has to show
that he adequately represents the stookholders.® But we have
held that he dosan't need fo. OF course, hefors ths rule,

tuke The Aghwander v,

IVA osnse and the Sarter Cosl case, one
poor 11%tle stookholder éid sue all slone. That is what we held.
FROFESSOR MOOHE: Hawes w. Oakland, however, was a

class astion,

DEAN MORGAR: It was s olaes action,
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THE ACTIRG CHAIRHAN: Yes, but you can have & clags
action by a g%@ﬁkhﬂlﬁﬁr, aﬁﬁ‘ﬁe san also @p on his own. Thas
is, there is & @iff@r@nﬁe, I think. I think it was trus in
the Oakland case that there was & difference between derivaiive
and representative gotion. Whereas the two might be togsther,
tﬁ&y dldn’t need tw be. The guestion is whétﬁer, by what we

8id in 23(b), we didn't make the reguirement that ﬂ@rivativa

setion must -aleo be a representative actlon.

DEAR MORGAN: I ses,

THE ACTING O HATRMAN: I think ﬁharxﬂe ig a quesiion
thers,

DEAN MORGAH: I am with you. '

THE AGTING CHALRMAN: That helpe me out a 11ttla.

DEAN MORGAN: I em with you on that one. I am glad
te find that Bill is wrofig on one of these elasgs actions. You
know you are wlong now, when I am against you.

_ Tﬁﬁ‘AQTX§ﬁfG§ﬁiﬁﬁéﬁ: I think it was an arguable
?&iﬂﬁ.%il right, bubt I don't think we made as mueh chatige in
tha?sha?@haléﬁrs’ suits ss that wizht mesn. '

| Shgll we pass, than,ﬁé Bule 247
JUDGE DOBIE: That was really that case of Mitehell's,
the Black Tom case. |
THE Qﬁ'ﬁ‘i-’ﬁw CHAIRMAN: That is 1%, yas.
DEAR HORGAN: Have yau.aﬁy anmment.an that, Hr.
Hampond? Hae Mr. Mitchell any comment on 247
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MR, HAMMOND: No. |
THE ACTING CHAIRMAN: I Con't gee thet he has.
DEAR MORGAR:  for gublect e the contrel of o dis-
position by“Q‘ | |
| THE ACTING CHAIRMAN: This was bis ﬁﬁ@g@ﬁtiﬁﬁg.i
think, originslily. | ‘

JUDSE DOBIN: I think 1t ought to be adopted.

| UEE ACTING CHATRMAN: Unlese thers is some objeeion,

we will consider that Bule 24 as presented in the draft stands,

New, Rule 26, Ars there any sugpestlons? Me, Morgon
had & sugessblion ﬁ@éﬁ 2% the dotiom of the page. Are there any
vefore we geb %o the botlom of the page? That is on (b). Are
thers any suggzestions as te {(2)? If not, we will pass %o {b},
and on {h}_ﬁr; Morgan has some 3?@@@5@1&3 of wording.

DEAN MORGAN; I thought it might be “forbid or
restrict the azcope of inquiry into pepers ang dﬁauméataﬁg
beoause you w%mﬁ to f@rbia\in sgme Cazges.

MR DODOEN:  supely,
Jﬁﬁ@ﬁ DOBIE: "Forbld® instesd of Ylimit!,

PEAN HORGAM:  “"fordid or restrict the scope of in-
quiry into", o

M8, DODGE: ‘Limit® ond "restriet" mesn about the
same thing. | - | |

JULGE DOBIE: You substitute "forbia? for "limit?,

DA MORGAN: That is right. J
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Wi, LEMANK: I suppooe this ie put in hers for pur-

poses of emphasis. As 2 matier of arbistic srraagementy, I Just

wondered, as I read 1%, why wo ﬁh@ulé gingle this oui, Detauss

gection {b) right new will gilve you the right to limit ths

.ﬂﬁﬁp@ of sxamination. I suppose the thought is that this is

something that needs &ﬁpha&$$,
MR, DODGE3 @hi@h#ﬂ&id do that?

CME, LEMANS: Rule 304b), geaersgily. Wouldn't the
court already have the right under 30(b) to do what the lines
2% te 26 say?

FPROFESSOR SUNDERLARD: Hule 30{b) provides thet they
wmay make an ordsr tha@ the goope of the ezsmibaltion shall be |
1imited to coritaln matliers.

4] :

Rﬂu LEMANNYT Or that certain matiers shall not he

el

inguired into.

DEAN MORGAN: That is rlget.

i, LEMANN: I Juat zaild te myeslf when I regd 1%
that this is already theve, agﬁ it ig not very artistio, it

seems to @me. 1% is 1ike scumethling slse we had bagk here s waile

RED 5 when we took oub on thls go=aroand that the court musd
muke thege faebs appear before it enters the eé&@r, Eﬁa'
remember that. Dldn't we teke that out?

JUDGE 10BIE: We have a lot of gpeeific enunsrations
in 30{b}. Thers is no gquestion about that,

THE AGTING CHAIRMAN: 7his wae the product of a large
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number of suggesiions %o @ﬁ@'ﬁemﬁitﬁﬁﬁg'Qﬁ@ﬁﬁi&ﬂﬁ‘in song of
the ¢ases, snd the product of quite a 1ittle debate here. You
see, ons of the Qﬁ@gﬁiana‘whgﬁﬁ hag b@mn ralgnd has bDesn how
far you ﬁﬁﬁﬁ%'ﬁé%-ﬂi@ﬁ&?@ry of the case which has been worked
up by the other slde, discovery of o olaim apgent’s ﬁatarialﬂ
shd@ 80 on, As a reevlt of considerable discussion, we deeided
to handle 4% this way, snd I think thaet 1% should be made very
specifie, and more specifie than 1t is in 300
| I am not sure but thet it ls betler for the snke of
emphasia %e have it here. Of course, you mlght ask the guestion
whether perhaps mors orderly orscedure might be %o put 1% in
%0, and theve is someihlng to be ssid for that. There isn'p
a complebe ansver, exoept that this is the rule thet gives the
authorlty, and 1% upssts 9@@@1@‘%@%. , ‘

HR, LEMANN: Yes. ¥Well, I think the only objetiion
is an artistlo one. I think the smphasls 1s good hers.

THE ACTING CHAIRMAN: It ic en emphasis that is impor-
tant., Of oourse, & lot of people will be dissppointed that
we haven't gone mueh further. The suggestion is made definitely
that we prohibit inguiry generslily, but once you abars PG
hiblting, 1t is pretity hard to know how far ﬁérgﬁa and  very
1ikely the laaguaspe you use dan be uag& by some district judges
to regtrict 1% much further than we intended.

MR, LEMANN: The new sentence in 22 to 28 resds: "I%
ig nel grguﬂé for objection that the testlmony will be
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inadmissible ab the trial AT the tesbimony is sought for te

DUYrpe se @f~§iﬁa@ver&n@'a&miesiﬁle svidense.? I think that is

7 ala&riy corsect, amd corrsci under the present rulse.

| BEAH ﬁﬂn&A&» Sut 1% has been held otherwlise by a

number of couris. |

i, LEfnﬂﬁﬁ I know 1% has, but you might put ia
there, "Always remember that under Rule 30{b} %hét.may be
regtricted,” haﬁauaa taie is alec subject to abuse. You Sould
ge into a good meny things. |

PROFEBSOR SUNDEALANDI It seems to me that that waole
sentence really is out of plate, bsesuse it amounts to this:

e state in one rule what you cah do under another rule. In

‘Rule 26 we say what you cgn &o under Rule 30. It sesms %o oo

that Rule 30 is the ome that aﬁg&t to state what you van do
under 1t. | g

Furthermore, I think there is another rule that is
Just as imporiant asg Huls 3&{%}, and that is Rule 34, éealing
with documents. I think that Rule 3% ought Yo kave the same
p?ﬁ?iﬁiﬂﬂ that Hule 30{b) has wiﬁh reiatiaﬂ to these documente
that ars g@at&ﬂ wp in pr&p&r&tian fnr trial.

I wonder whether the thing to do weuldn't be tw cut |
out that laat'sentaﬁﬁa aﬂﬁ;ﬁhan introduce & specific reference
t¢ this sory of &maumén% in 30(b} aﬁ& al 8o 1n'3M,

ﬁﬁ,fhﬁﬁ&ﬁﬁ:- Also ﬁﬂté that in'linaﬁ'iﬁ and 1% of this
vage 27, gma;&lr?aﬁg have, "Unless otherwise ordered by the
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court ap provided by Buie 30{b} or {d)}%. % you are Jjust

- repeating 1% right in the same paragraph.

PROFESOR SURDERLAND: Yeg.

JULHE ZOBIE:  Are you going o leave in that aantense,
It iz not ground for objection that the testimony will be
inadniesible at the ftrial if the testlmeny is soughi for the

purpose of digenvering sdoissible evidenes®™ I think you went

t¢ bat for that, dldn’'t you?

U FESSCR BUNDERLARD: X bﬁmﬂvé et ought © be in
thers.

JUDGE ZOBIE: I thinsk se, 6.

Hite LEFRANE! This other ig a point that hap given rezl
ﬁr&ublﬁ, as I understand 1%. ’ '

PROFESEOR SURDERLAND: Ny suggeetion would be that
in Rule 30{b}, in line 20, we introduss ‘or that designated
regtrictions shall bs imposed upon Inquiry iato papers ang
doounshiyg ;§a§&raﬂvar obtalned by the sdverse party in the
@?ﬁ@&ﬁéﬁiﬂﬁ ef the casze®,

Then, in 3

THE ACTING CHATRMAN (Interposingl: Bdson, as you 20
along, might 1% a0t be Just as well Yo say, "in the preparation
¢f ths case fﬁr wial®? That is an ﬁﬁpreaﬁien we use right
aLong. | :. o |

PROFESSOR. SUNDERLAND: ALl right; yee.

THE AQTING GHAIRMaA: Bid you say thers had been some
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qﬁ@s%ian about that?

WA, mmﬁ, dould you put 1% on page 387

PROFESSOR SUNDERLANDS Page 32, line 20,

HA, LEMANE: You would insert it after the word
“mamaré“? |
| PROFESSOR SUNDERLAND: At the beginaing of that line,
pefore ﬁﬁﬁwwarﬁ i “ar that designated restrictions conat
t | HR, ﬁﬁﬁﬁﬁﬁ: "or thet inquiry inte pepere and docu-
menty pﬁ&@&raﬂ or obtained by the asdverse parly in the prepars-
tion of his case $hali'ba'gﬁahibiﬁeﬁ“ar reatrioted™?

Mk, DODEE: “fbrbiﬁﬂ&ﬁ or restricted”.

PROFESSOR %ﬂﬁﬁ?ﬁhﬁﬁ@‘ Then the ssme thing, in zube
gtance, introduced in Rule 34, line &, {that is on page 37)
after the word "control®, ﬁﬁ& there: ‘'gubjeet to such re-
strictions as Sthe court may aeem Just regsrding inguiry inte
paperyg ahd d@aumen%a preparad oF obiained by ﬁhe adverse party
in the prﬁ§u?&ﬁi@ﬂ of the case for trisl®,

" - MB. LEMANN; Why not ssy, "subject to 1limlting orders
under Hule 30(b) "% because you might want to restrict it other-
wise, | ' | -

PROFESSOR SUNDERLAND:  ALL ®ight.
HH, Eﬁﬁﬁﬁﬁz x ﬁhiﬁ& you ﬂugh% ﬁa azy@nﬁ that refer-
ense in 34 to nake it harmanitus with 30({b}. Don't you think so?
| PHOFESSOR SUNDERLAMD: I think that would be all
right. Probably it waulu he hetﬁar.
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MH, DOLGE: Yes. I agree to that.

JULGE DOBIE: There is no dquestion im your ming thad
the Judge has power to forbid or restrict.

. DEAR MORGSN: ©h, no, none at sll.

Mr, DOCDGE: What was thet?

JUDEE DOBIE: I =m of the ooinion that, without this
amendwent, 1% io in the power of the judge in cerisin instsnces
to say, "l forbid the lnspoodion of that particular dosumeni.

I éon't think 1t will serve sny useful pwroese, and 1% is a
aanfiéantial document,” or any other geod reason he waniz to
zive. | |

MR, BODEEy ‘ﬁs I remenber 1%, s great many oriticisus
of the ruls came o ug beocsusge it didn't spechfisslly vefer %o
that, aﬁﬁ:%ﬁar@ hag Desn some %@éuﬁlea

DEAN MORGAN: That part has been abuasd , gming'éft@p
the other fellow's preparation, '

MR, DOTOE:; Not left to the dlsereflon of the court,
but forbidgen, |

THE AUTING CHAIRMAN: I should like to ask this,
Edson: You don't feel that the ,ju-&gﬁ ghonld 8o 1%? I maan,

- you are not making 1% se that 1t iz a king of compulsion on the

Judge?
PROFESSCR SUNDERLARIN No% ab all, no.
THE ACTING GHAIRMAN: I think your lenguage cught o
make 1% gmité'ﬁlga? that in is in his disoretion., I don't
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think therc should be the donclusion from the change made
That every time a 1itigant comes up and gays, "Why, this iz
guing W affect the @?@y&ﬁa%ian of my @aé@ for wial,” the
Judge must pase on theit as o matter of faet and lonediately
s deelde that it does and then resirict 1¢.

PROFESSOR SUNDERLAND: It will come right along with
these others in Rule 30(b) that certain mastiers shsll nod be
1ﬂ§ﬁirﬁﬁ.iﬁﬁa or that the seope of the examination shall be
Limited toc ceriain matters "or fhat designsied restriotions
ghall be imposed upon inguiry inte pspers or documents prepared
or ohtained by the adverse narty in the preparstion of the
pune.” 1% seems to me that the context makes it perfectly
elenr that 1% iz discretionary ig.all these ingtances.

DEAW MOHGAN: Yes,

THE ACTING @ﬁﬁiﬁﬁﬁﬁ: I goeas 1% dosg.

PROFELOCOR SUNDERLARD:  Then, 4n 34, 1f you nake a
reference ba{:;;f: to %0ih}, you are sll right.

| DUAN MORGAN: Yes,

THE AUTING CHAIMMAN: Yhael 4o you wish 'm do? Hhall
we @@'wﬁte?

JUDGE DOBIE! Put thaet in the form of a motion.

PROFESSOR SUNDEALAND: I move that we sitwike out the
Last sentence in 26{b) and introduse in 0(b), line 20, the
language that has been sugg@at&&.

DEAR MORGAN: The substance of the language.
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PROFTSS0R SUNDERLAND:  'The subsgtance of the language
that has baén sugzested. And that we intreduce in 34, line
&, after the word “control®, "subjJect to such protective orders

aa the court may make”, or "subject to any protestive order

" mentioned in Rule 30(b)".

W, LEMANN: ‘Ysubjeet toe such projective order as
the court may make, as previded in Rule 30{b)".

PROFESSOR SUNDERLAND: “any protective order mentioned
in 30{b)". |

MR, LEMANN: You will have to polish 1% up.

PROFESOOR BUNDERLAND: You see, 30{b) relsates %o oral
examinatien and provides that the sourt may make the protective
orders in the COUr 2o éf an oral exsmination, so 1t dosen't
apply literally. |

.JHQEE.EQBIE: You wanﬁ %o extend it to the documenis,

7 PROFEGSON SUNDERLAND: I want to extend 1t to the
doecuments, ﬂn’“gubjﬂat to any of ﬁ&e reatrictive orders meh-
ticned in 30{b)}"=w -

MR, LEMANY {Iﬂterpaéing}i "any applicable®.

FROFESSOR SUNDERLAND: “subject to any applicable
protective orders m@ntinﬁéﬁ in Hule 30({B)".

MR, LEMANN: T think that ocovers 1%. You may bave %o
polish it up, but you have the genersl ldea.

Of amﬁrse,_it 1g 2 1ittles tough %o practice law these
days becausé the other fellow can go through all your papers and

&
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"8ll Foutee

JUDGE 0BIE (Intepposing): You san go through his.

Wi, LEMANE: Hg osn go through yours, and you @an
go through hisg, but he geis the benefit of sll yours.

DEAN MORGAN: It is Just like the English practice
that you have té furnish the sther side with coples.

R, LEMARN: You fursish them with gveryining you de.

 DEAN MOHGAN: You furaish the other side with ecpise

of all the papers thet you are goling te introduce,

¥R, LEMANN: I had a ¢ase recently (I have mentioned
4+t befors) where I was made a witness so that I ¢ouldn't try
the case, and I was exemined. My depogition was taken for two
weeks in my office, and all my private papers and sll my let-
ters to ay cllenis wers nall&afévj I c¢ould nave stoud on
privilege, but I didn't think I should under the ciroumstancss
of the case. They even got the memoranda that I had made for
ny own guiﬁanée in making srgunents to the gowrt, and, as the
- thought,
was 1% not, Mr. Lemann?" I sald, "Yes, that was my innermost

th&ugﬁtﬂk

lawyer on the other side said, "That was your innermost

M, DODGE: The court would probably have protecied
you on that,

DEAN HORGAM: I'1l be darned 1f 1'a have dons that.
I wouldn't have given him that gtuff.

ME, Qﬁ@ﬁﬁs I think the court would have profected you
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A

en that.
MR, LEMANN: It was a fraud case, in which he wase
seeusing me of fravd. L _
. JUDGE DOBIX: I don't think he ought to kidnap your
brain child.
THE ACTING GHAIRMAN: Are you reasdy for the question?

- That involves the changes indieated ia Hule 26{(b), Hule 30{b},

<

b

M)

i3

[y

ey
]

and Rule 38, Any farther discussion¥ If not, sil thosze in
faver will say “mye®; thoge opposed. It is so voted. {Uarried}

«v. The meeting ad journed at 6:00 pute ...

Al
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