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September 27, 2023

The Honorable Robin L. Rosenberg

Chair

Advisory Committee on Civil Rules

c¢/o United States District Court

Paul G. Rogers Federal Building and Courthouse
701 Ciematis Street, Courtroom No. 2

West Palm Beach, Florida 33401

RE: Proposed Amendments to Rules 41 and 45 of the Federal Rules of Civil Procedure
Dear Judge Rosenberg:

The American College of Trial Lawyers (the “College™) is dedicated to maintaining
and improving the standard of trial practice, the administration of justice and the ethics of
the legal profession. The Federal Civil Procedure Committee of the College is charged with
monitoring the work of the Advisory Committee on Civil Rules and evaluating proposed
changes. I am writing on behalf of the College concerning possible issues regarding Rule 41
and Rule 45.

In brief, Rule 41(a)(1)(A) states:

(a) Voluntary Dismissal.

(1) By the Plaintiff.

(A) Without a Court Order. Subject to Rules 23(E), 23.1(c), 23.2, and 66 and
any applicable federal statute, the plaintiff may dismiss an action (emphasis
added) without a court order by filing:

(i) anotice of dismissal before the opposing party serves either an answer or a
motion for summary judgment; or

(i) a stipulation of dismissal signed by all parties who have appeared.

The Advisory Committee has discussed that Rule 41 and in particular the term “action”
is interpreted differently among the Circuit Courts of Appeal as well as some trial courts. In
some jurisdictions, notably in the First, Third, Fifth, Eighth, Ninth and Eleventh Circuits, a
plaintiff may dismiss all claims against some but not all defendants. The Second, Sixth and
Seventh Circuits interpret “action” to mean all claims against all parties. Within the Fourth
and Tenth Circuits there are intra-circuit splits as to interpretation of this Rule. The College
is of the opinion that the Rule should be amended to clarify that a party may dismiss all or
fewer of its claims against any or all parties.









