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Mr.EBonidas Rlph Mecham

Director

Administrative Office of the U.S. Courts
One Columbus Circle, NE

Washington, DC 20544

Dear Ralph:
I write to request that the U.S. Judicial Conference initiate a rule-making on forfeiture of privileges.
I am informed that an absence of clarity on this subject, particularly as it pertains to the attorney-

client privilege, is causing significant disruption and cost to the litigation process. Itherefore urge
the Judicial Conference to proceed with a rule-making that would —

. protect against the forfeiture of privilege where a disclosure in discovery is the result of an
innocent mistake;

. permit parties, and courts, to protect against the consequences of waiver by permitting
disclosures of privileged information between the parties to a litigation; and ‘

. allow persons and entities to cooperate with government agencies by turning over privileged

information without waiving all privileges as to other parties in subsequent litigation.

The expense in reviewing an enormous volume of papers, electronic files, and other materials in
intensive discovery cases can represent a major component of litigation costs, which continue torise.
Lawyers are often compelled to expend countless hours screening vast quantities of documents to
guarantee that any document produced in response to a discovery request does not include a
privileged document for fear that the disclosure will waive the privilege for all other documents
dealing with the same subject matter.

Parties occasionally try to facilitate the discovery process by agreeing to make discovery without
forfeiting privileges so that any claim of privilege can be selectively asserted at a later date.
Sometimes these agreements are approved by court order. Yet these agreements, even with a court
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order, do not provide adequate assurances that the privilege will not be deemed waived in other
proceedings or in other fora. The same difficulties can arise when disclosure is made voluntarily to
a regulatory or governmental agency.

I understand that implementation of such a rule would require approval by an act of Congress in
accordance with the Rules Enabling Act. Separate legislation would also be needed to extend the
rule’s protection to subsequent litigation in state court.

A federal rule protecting parties against forfeiture of privileges in these circumstances could
significantly reduce litigation costs and delay and markedly improve the administration of justice for
all participants. My Committee looks forward to working with the Judicial Conference on this
important matter.

Sincerely,

F. JAMES SENSENBRENNER, IR,
Chairman

FJS/bsm

cc: Chief Judge David F. Levi



