


AGENDA
ADVISORY COMMITTEE ON CIVIL RULES
APRIL 15-16, 2004

Report on Judicial Conference Session

ACTION — Approving minutes of October 2-3, 2003, committee meeting

ACTION — Approving proposed amendments to Rules 6, 24, 27, 45, and new Rule 5 1
and proposed amendments to Admiralty Rules B and C and transmitting them to the

Standing Rules Committee

ACTION — Approving publication of proposed amendments to Rules 16, 26, 33, 34, 45
and Form 35 dealing with discovery of electronically stored information

ACTION — Approving publication of new Admiralty Rule G and proposed amendments
to Admiralty Rules A, C, and E consolidating forfeiture provisions

A, Civil Forfeiture Reform Act of 2000 (CAFRA)

B. Notes of conference calls and meeting

C. Correspondence from the Department of Justice

D. Correspondence from the National Association of Criminal Defense Lawyers
E. Analysis of “standing” issues

Consideration of proposed new rule governing privacy and security concerns arising from
public access to electronic court records in accordance with the E-Government Act

Consideration of Style Project

A ACTION — Approving publication of proposed restyled Rules 38 - 63 (except
Rule 45, which was acted on earlier)

B. ACTION — Approving publication of noncontroversial style-substantive
amendments to Civil Rules arising from style project

C. ACTION — Approving proposed amendments resolving noncontroversial
“global” issues arising from style project
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8. ACTION — Approving publication of proposed amendments to Rule 50 regarding
procedures governing a motion for judgment as a matter of law

. Consideration of proposed amendments to Rule 15
9. Report on Federal Judicial Center survey of class actions
10.  Report on Federal Judicial Center study of sealed setilement agreements

11. Next meeting in Charleston, South Carolina, on October 28-29, 2004
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Draft Minutes
Civil Rules Advisory Committee
October 2-3, 2003

The Civil Rules Advisory Commuittee met on October 2 and 3, 2003, at the Hyatt Regency
in Sacramento, Californta. The meeting was atiended by Judge Lee H. Rosenthal, Chair; Sheila
Birnbaum, Esq.; Judge C. Christopher Hagy; Justice Nathan L. Hecht; Robert C. Heim, Esq.; Dean
John C. Jeffries, Jr.; Hon. Peter D. Keisler; Judge Paul J. Kelly, Jr.; Judge Richard H. Kyle;
Professor Myles V. Lynk; Judge H. Brent McKnight; Judge Thomas B. Russell; Judge Shira Ann
Scheindlin, and Andrew M. Scherffius, Esq.. Professor Edward H. Cooper was present as Reporter,
Professor Richard L. Marcus was present as Special Reporter, and Professor Thomas D. Rowe, Jr.,
was present as Consultant. Judge David F. Levi, Chair, Judge Sidney A. Fitzwater, and Professor
Daniel R. Coquillette, Reporter, represented the Standing Commuttee. Judge James D. Walker, Jr.,
attended as liaison from the Bankruptcy Rules Commttee. Judge J. Garvan Murtha, chair of the
Standing Commttee Style Subcommuttee, and Style Subcommuttee member Dean Mary Kay Kane
also attended. Professor R. Joseph Kimble and Joseph F. Spaniol, Jr., Style Consultants to the
Standing Commuttee, also attended. Peter G. McCabe, John K. Rabiej, Robert Deyling, and
Professor Steven S. Gensler, Supreme Court Fellow, represented the Admimistrative Office. Thomas
E. Willging, Kenneth Withers, and Tim Reagan represented the Federal Judicial Center. Ted Hurt,
Esq., Department of Justice, was present. Stefan Cassella, Esq., also attended for the Department
of Justice, with Assistant United States Attorneys Richard Hoffman and Courtney Lind Observers
included Judge Christopher M. Klein; Peter Freeman, Esq., and Jeffrey Greenbaum, Esq. (ABA
Littgation Section); Stefame Bernay, Esq.; Brooke Coleman, Esq.; and Alfred W. Cortese, Jr., Esq .

Judge Rosenthal began the meeting by noting that 1n an unusual twist, no Committee member
has become a law school dean — or even mugrated to the academy — since the last meeting Judge
McKnight has become a District Judge. Sheila Bimbaum 1s attending her final meeting at the
conclusion of her second term as a member, carrying on active involvement in the Commuttee’s work
that began several years before appointment as a member and that bids fair to continue 1nto the
future. Judge Levi has been appointed chair of the Standing Commuttee. Both graduates will be
suitably recognized at dinner. Frank Cicero, Jr, a new Committee member, attended Style
Subcommuttee meetings m August but was not able to attend this meeting.

Minutes
The Minutes for the May 1-2, 2003, meeting were approved.
Admimstrative Office Report

John Rabiej delivered the Admumistrative Office Report. The Office has focused its
legislative attention on three bills.
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The E-Government Act of 2002 1s law. It requires promulgation of rules through the
Enabling Act process to address concerns about privacy and security arising from the conversion to
electronic court records. There 1s no ttime deadline for adopting these rules. By 2007, all e-court
records must be made available to the public. The Judicial Conference 1s authorized to 1ssue interim
rules and interpretive statements. The Standing Commuttee has taken the lead 1n implementing the
Enabling Act Rules requirement, creating a subcommuttee chaired by Judge Fitzwater. All of the
advisory commuttee reporters are members, with Professor Capra as lead reporter. Judge Scheindlin
18 the Civil Rules Advisory Commuttee member of the subcommuittee. It seems likely that
subcommuittee proposals will be reviewed by the advisory committees before final Standing
Commuttee action. The Judicial Conference has adopted a privacy policy for some cases, and 1s
working on a policy for ciminal cases. Judge Levi plans to invite two members from the Commuttee
on Court Admimstration and Case Management to serve as liaisons on the subcommittee.

The mintmum-diversity class-action bill that passed the House this year includes a mandatory
interlocutory appeal provision that would undo the recently adopted Civil Rule 23(f) discretionary
appeal provision. The Senate bill has no comparable provision. There had been plans to bring the
bill to the Senate floor in September; 1t may yet be brought to the Senate this session. An earlier
version of the House bill included several provisions that would interfere with the Rule 23
amendments slated to take effect this December 1. As passed, the House bill includes a provision
that would accelerate the effective date of the Rule 23 amendments 1f the bill should become law
before December 1; that prospect is diminishing. Absent further developments, the pending
amendments will take effect on December 1

An asbestos bill has emerged with great effort on all sides. Judge Becker of the Third Circuit
has been working hard to find a compromise solution that will be acceptable to all stdes. The
prospects for success, however, do not appear promising.

There 1s a bill pending to undo the Lexecon decision, so that a multidistrict consolidation
court could retain cases for trial as well as pretrial proceedings.

This Commuttee had no proposals to present to the Judicial Conference at 1ts September
meeting.

The Judicial Conference did resolve to address several removal questions dealing with the
time to remove when defendants are served at different times; removal when the diversity
amount-in-controversy requirement does not appear on the face of the original state-court complaint
but later appears; exceptions to the present requirement that a diversity action be removed no more
than one year after filing; and the “separate and independent claim or cause of action” provision 1n
28 U1.S.C. § 1441(c).

March 25 draft
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Style: Rules 16-25, less 23

Judge Rosenthal observed that the Style Project is successfully meeting the ambitious
schedule we have set. The process begins with revision of the “Garner-Pointer” draft by the Style
consultants; review by “the professors”; submission of a further-revised draft to the Style
Subcommittee; consideration by Subcommuttee A or B of a draft annotated with footnote questions;
and, with further revisions, consideration by the full Commuttee. Each rule has a member-in-charge
for consideration in the subcommuttee and then 1n the full Commuttee. Specific difficult 1ssues may
be subject to additional research at each step.

The project remains careful to avoid changes in the substance of any rule. Desirable changes
of meaning — ncluding resolutions of ambiguities that cannot be corrected as a matter of style
without risk of changed meaning — are collected for action on separate tracks. Some of these
substantive changes may be published for comment 1n tandem with the style drafts.

This process has not only managed to stay on schedule but has also worked very well. Style
Rules 1 through 15 have been approved by the Standing Commuttee for publication as part of a larger
package. We hope to publish all of Rules 1-37 and 45, minus Rule 23, as a first Style package. At
this meeting we have for consideration Rules 16-37, minus Rule 23, plus Rule 45.

The Style Project has produced a long list of “global 1ssues” that must be considered after
we have achieved an overview of the contexts in which troubling words and phrases appear.
Examples include the choices between “stipulate” and “agree”; between “disobedient” and some
other word such as “noncompliant”; between “United States statute” and “federal statute.” Some
of these choices are likely to be made by adopting a single term to be used consistently throughout
the Rules; others likely will lead to use of different terms according to context and history.

We also need to remain aware of the need to adjust Rules amendments made 1n the ongoing
course of business to Style conventions Rules 24, 27, and 45 are on today’s Style agenda, for
example, and also are the subject of amendments published for comment last August.

Judge Russell began the Subcommittee A presentation by noting that the Standing
Committee’s Style Subcommuttee and those who have worked with it in bringing drafts to the
Advisory Committee Subcommuttees have done outstanding work in focusing the 1ssues for
discussion.

Rule 16 Discussion began with the first part of Style Rule 16(a). The current Style draft adheres
to the present rule by referring to “one or more conferences before trial.” The Style Subcommuttee
would prefer to refer only to “pretrnial conferences” throughout Rule 16. This recommendation was
questioned by noting that bankruptcy courts have an aggressive practice called “pretrial” that occurs
immediately after filing Tt 1s understood that this event is different from later pretrial conferences
“Conferences before trial” 1s more suitable. Another comment was that in practice 1t 1s common to
refer to the final conference held to set trial 1ssues as the “pretrial” conference, and that 1t 1s better

March 25 draft
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to refer to other conferences as other conferences. So the first conference often 1s called the “Rule
16" or “scheduling” conference; later trials are “pretrial conferences,” while the trial-setting
conference is the “final pretrial conference.” And “settlement conferences” are quite distinct from
conferences that focus on preparing the case for trial. Rule 26(f), moreover, refers to the Rule 16(b)
conference as the scheduling conference. On the other hand, 1t was noted that the caption of present
Rule 16 and the tag-line of present Rule 16(a), refer to “pretrial conferences.” At the end, the
consensus was to adopt "pretnal conference” throughout 1f that continues to be the Style
Subcommuttee preference.

So Style Rule 16(b)(3)(B)(111) refers to “other conferences™; this will be changed, as the Style
Subcommittee recommends, to “pretrial.”

Present Rule 16(c)(3) refers to action with respect to “the possibility of obtaining
admissions.” Style 16(c)(2)(C) refers simply to “obtaining admissions.” Some participants are
concerned that this form may be read by some eager judges to imply an authonty to direct
“admissions” that a party resists. But the very concept of “admission” may be so imbued with
notions of willing consent that “possibility of " adds no useful restraint. The Style draft will remain
as 1t 1s.

Separately, it was asked whether the Commuttee Note should make 1t clear that a settlement
conference 1s a “pretrial conference” governed by Rule 16. Both present and Style Rules 16(a)(5)
refer to facilitating settlement as an object of a pretnal conference. There 1s no change, and no need
for Note comment.

Present Rule 16(e) states that after any Rule 16 conference, “an order shall be entered reciting
the action taken.” Style Rule 16(d) translates “shall” as “should.” “Should” was adopted as an
accurate reflection of practice. But does it accurately reflect the original intent” This illustrates the
global question whether “must” often seems to change the character of discretion established by
present rules 1nto a binding “instruction manual.” Does “must enter an order” mean that the court
cannot comply by simply stating the results on the record? And what of the frequent occurrence that
there 1s no reporter, no record, and no order?

Further discussion expanded on the general global 1ssue  “Shall” may be used 1n the present
rules as a delhiberate ambiguity. Working from a presumption that 1t should be translated as “must”
1s amstake. The Rules are aimed primarily at guiding the lawyers, reposing discretion in judges that
should not be confined by unnecessary force. The rules should be drafted for the typical judge —
that 1s, for the good judge — and not for the rare bad judge. The choice makes a subtle but powerful
difference that can affect the entire rule process nto the future. In various places we wind up saying
“must” when there 15 discretion not to act as the rule says the judge must. “Must” 1s appropriate
when there 15 a nondiscretionary statutory duty, or a duty so clear as to warrant appellate enforcement
by extraordinary writ, or some other clearly nondiscretionary duty. Style Rule 16(b)(1), saying that
ajudge “must” enter a scheduling order, is an example; many times the parties and court have agreed

March 25 draft
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that the time deadline that Rule 16(b)(2) says “must” be honored 1s inapproprate and should be
deferred.

So Style Rule 16(b)(3)}(A) says that the scheduling order must imit the time to complete
discovery. But there are many cases 1n which the court and parties know there will be no discovery.
Why must the order include a meaningless time limit?

Professor Kimble noted that this argument 1s an observation that “shall” has been corrupted,
to state only a “soft duty.” We do need to pay attention to each use of shall in the present rules to
be alert to this possibtlity, and to translate each use according to present meanming. So we attempt
to recognize clearly established discretton by using “may” or “should” rather than “must.”

It was observed that Rule 16 took on 1ts present form in 1983 and later. The commands were
designed to encourage judges to do things they had not been doing. The command that an order must
be entered after every conference made more sense before those changes were adopted. And as ime
has passed, judges are keeping cases managed and on track. Requiring an order after a settlement
conference, for example, may seem mapproprate.

Carrying forward on the global issue, 1t was suggested that “shall” “1s a soft imperative.”
Changing to “may,” which conveys no imperative sense, is a change of meaning even if 1t reflects
practice and good sense. “Should” 1s not as much of a reduction; 1t implies an obligation to adhere
as an ordinary practice, with room to deviate.

Another general question asked whether 1t is within the Style Project to adopt changes merely
because they reflect current practice. Does practice justify changes of language only when practice
reflects interpretive resolution of present ambiguity, or can practice not authonzed by clear present
language justify new language?

Another suggestion was that the feeling of departure from present “shall” language may be
reduced by relying on the passive voice. “An order should be entered.” The passive voice suggests
flexibility: the lawyer prepares an order to be entered, or the “order” 1s taken on the record and a
“minute” order 1s entered that stmply recites entry of a full order in the record. Professor Kimble
responded that this ts an “end run.” If we indulge this finesse in Rule 16, will it be used elsewhere?

“May” also may be ambiguous — 1t can be used to express a grant of authority, but 1t also
can be used 1n a predictive way. The Style Project seeks to avoid the predictive sense, using “may”
only 1n the sense of recognizing authority.

The Commuttee was reminded that this 1s the third Style Project. The “shall”-to-“must”

presumption has been adopted for the Appellate and Criminal Rules Dewiations in the Civil Rules,
frequently translating to “may” or “should,” could create confusion.

March 25 draft
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A further source of difficulty arises from the use of “shall” and “may” together 1n closely
related parts of a single present rule. If we render some present “shalls” as “may,” we eliminate a
contrast that surely has meaning in the present rule. The present contrast imphes different levels of
discretion; the change will often affect meaning as the former contrast 1s forgotten.

The discussion was briefly brought back to Style Rule 16(d) by asking whether there was a
consensus on the use of “should,” and then opened up to the question whether all of Rule 16 should
be reexamuned for this question.

Support was offered for “should” in Style Rule 16(d). But 1t was pointed out that Style (b)}(2)
uses “must” for 1ssuing a scheduling order as soon as practicable, and urged that Style (b)(3)(A)
should be changed from “must” limit specific matters to “should.” It was pointed out that a single
“shall” covers both of these matters 1n present 16(b), and urged that because this is a global 1ssue the
choices might be postponed for later discussion. But 1t was suggested n response that the
Commuttee should make decisions that are appropriate to each context as it goes through the rules.
The eventual global discussion will be better informed by this careful effort to think through each
present “shall.”

One view 1s that “should” 1s the better word when the present “shall” means “should 1n the
normal course, 1f appropriate.” So 1n Style 16(d), “should” enter an order 1s better, while in Style
16(e) 1t 1s better to say that the final pretrial conference “must” be held as close to the start of trial
as 1s reasonable. But the qualification implied by ““as 1s reasonable” can tnform the choice 1n etther
of two ways: 1t shows that “must” does not mean what 1t says, but by that very token 1t mollifies the
apparent command of “must” and avoids any real mischief. A further difficulty appears, however,
in the continuation of the same Style Rule 16(e) sentence, which says that the final pretnal
conference must be attended by at least one attorney who will conduct the trial for each party. This
truly 1s a command. Present Rule 16(d) says “shall” in both settings; 1s it proper to translate one
shall as “should,” the other as “must”? If we actually mean different levels of command, why not
use different words of command?

Another suggestion was that the purpose of the Style Project 1s to hew as closely as possible
to the present rule. “Should” may imply too much discretion to ignore the command that the final
pretrial conference be held close to tnal. The discretion implied by “as 1s reasonable” may afford
discretion enough; “must” 1s not burdensome.

A motion to amend Style Rule 16(e) to say. “The [final] pretrial conference must shoutd be
held as close to the start of trial as is reasonable” failed by 3 votes 1n favor, 7 votes against.

It was agreed that Style Rule 16(b)(2) will continue to say that the judge “must” 1ssue the
scheduling order as soon as practicable, etc.

Turning back to Style Rule 16(b)(3)(A), which says that the scheduling order “must™ limut
the time to join parties, and so on, 1t was noted that a change to “should” or “may” could justfy
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collapsing subparagraphs (A) and (B) into a single paragraph that lists all subjects as permissive
contents of the scheduling order. Adherence to “must” was defended on the ground that a command
was ntended 1n 1983, but the defense was weakened by the further observation that “may” or
“should” may conform better to actual practice.

An observer commented that courts have been flexible on all these issues, seeing them as a
matter of discretionary case management This comment was seconded by agreement and a
suggestion that “should” fits the matters described as “required contents™ in Style Rule 16(b)(3)(A).
If we do adopt “should,” perhaps the Commuittee Note should explain that the translation of “shall”
reflects modern practice. But this course ts appropnate only 1f the present rule 1s ambiguous and
current practice is uniform. And it may be difficult to say that the present rule 1s ambiguous; the first
three scheduling orders are listed as “shall,” while the next three are listed after “may.” But if
current practice treats all as a matter of permission, not command, 1s that enough? Particularly if we
retain two subparagraphs — (A) would be “should” include what now 1s “shall” include, while (B)
would continue the present “may.”

This discussion led to the suggestion that there seemed to be a consensus that “should” ts
better for the “required” topics, but that 1t 1s a change from the present rule. If so, the change 1s
better left to a parallel noncontroverstal-but-substantive change track.

Discussion came full circle to the observation that “shall” has become ntninsically
ambiguous wherever 1t appears in the present rules. If we translate 1t as “must,” we risk increasing
the force of the command and adding rigidity. If we translate 1t as “should,” and even more so if we
translate it as “may,” we risk reducing the force of the behest. So if the present “shall” 1s treated as
a matter of discretion 1n case management, translating 1t as “must” may widen the gap from current
practice.

The approach of resolving style ambiguities by relying on current practice was then addressed
directly by pointing to three possible approaches: (1) The intent of the onginal drafters can be
researched. (2) The interpretive approaches 1n current cases can be researched to the extent that the
decisions have been put mto accessible public research resources. (3) We can rely on more
impressionistic views of what 1s current practice. But “the plural of anecdote 1s not data.” The
collective experience even of a group as diverse and as expenenced as the Committee and those who
assist 1t is great, but not all-encompassing.

One judge observed that the Style 16(b)(3)(A) time limuts are set because they can be
modified. It1s good to have imtial targets from the beginmng. “Must” keeps the current structure.
Another observed that the original drafters wanted the court to address these matters. The structure
should be preserved. An observer added that 1n practice 1t 18 important to have closure of pretnial
practice, and clanty about deadlines. We should be careful about changes.

Returnimg to the ambignty of “shall,” 1t was suggested that 1t has the virtues that ambiguity
at times presents. It preserves discretion, “but with an imperative overtone.” “Must,” on the other
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hand, seems to confer a nght on litigants, and does not seem approprate 1n the (b)(3)(A) context.
There is an existing comfort with “shall” that disappears with “must.” No one reads *“shall” as a
“very strict imperative.” “Should,” on the other hand, may seem a substantive change — and that
15 unfortunate.

One modest beginning might be to delete the Style taglines: (b}3)(A) 1s “Required
Contents,” and (B) 1s “Permitted Contents.” But the stylists protested that taglines are used for all
subparagraphs unless the subparagraphs are simply 1tems in a hst. Perhaps different taghnes could
be adopted: “Ordinary Contents” and “Addwional Contents ”

At this point Professor Kimble stated that a review of 1,300 appellate cases shows courts
agreemng that “shall” 1s mandatory. But then many of the opintons go on to recognize qualifications
“Over time, there are corruptions; it has been made ambiguous.”

A motion to approve the present structure of Style Rule 16(b)(3) with the taglines as 13 was
approved, 7 votes for and 3 votes against.

An attempt was made to capture this discussion by suggesting three things. First, the
ambiguity of “shall” cannot be resolved by the strategy used for many other ambiguities. With many
ambiguities, present language can be carried forward without change for fear that any change to
resolve the ambiguity will bring a change of meaning. But we have forsworn any use of “shall,” so
we must resolve the ambiguity each time 1t appears. The discussion shows that many of the
resolutions will effect changes of meaning. Second, there 1s a particular problem when years oreven
decades of practice demonstrate nearly universal disregard of onginal intent. It may have been
intended that district judges always “must” enter scheduling orders according to a defined schedule,
and always “must” address specific topics. But 1f discretion 1s widely recognized in practice, we
must face two propositions — “shall” is treated as ambiguous, and there almost certainly are good
reasons to exercise discretion. Third, the Committee needs to focus again on the recurring
uncertainty whether to establish a parallel track for changes that seem too close to substance to be
made as a matter of style, but that seem nght and noncontroversial. Care must be taken to avord
confusion 1n the tmportant stage of public comment.

The separate track 1ssue was addressed by the suggestion that a lmited number of small
substantive changes can be taken up. A large number likely would cause great delay, engender
consternation, and defeat any opportunity for Commuttee consideration of more important things.
The best approach 1s to accumulate a list of possible small substantive changes as the Style process
goes on. At the end, the list can be culled, selecting a manageable number of items for substantive
revision.

A style suggestion was made for Style Rule 16(b){4). Style 16(b)(1) says that “the distnict

Judge — or a magistrate judge when authonized by local rule — must 1ssue a scheduling order.”
There 15 no apparent need to repeat all of this tn (b)(4), which might be shortened: “and by leave of
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thedtstrict judge orwhemrauthortzed-bytocatrute, of amagtstratejudee.” “[Tlhe judge” plainly

refers to the judge who entered the order.
Style Rule 16 was approved subject to this discussion.

Rule 17. Style Rule 17(a)(2) says that an action under a United States statute for another's use or
benefit “must” be brought in the name of the United States. Professor Rowe's research shows that
every use-plaintiff statute requires this form. It1s a proper rendition of “shall” 1n present Rule 17(a).

Style Rule 17 was approved.

Rule 18. Present Rule 18 addresses the situation in which “a claim is one cognizable only after
another claim has been prosecuted to a conclusion.” Extensive discussion in the subcommuttee left
substantial uncertainty as to the best translation of these antique phrases. Research by Professor
Rowe indicates that the best translation is that one claam “1s contingent on the disposition of the
other.”

Style Rule 18 was approved.

Rule 19. Style Rule 19(a)(1)(B) was drafted to require joinder if feasible of a person who “appears
to have” an interest relating to the action. This draft rested on a First Circuit decision adopting this
phrase as a translation of present Rule 19(a)'s reference to a person who “claims” an interest. This
translation seemed a good rendition of probable original intent. Further research by Professor Rowe,
however, shows that other courts have found meaning 1n “claims.” Some cases say that joinder 1s
not required 1f the absent person does not mean to assert the claim that appears. Because the change
of language might have substantive consequences, the Style draft presented for approval reverts to
“claims an interest.” This return to the present rule was approved.

The addition of “either” in Style Rule 19(a)(2) was approved: “a person who refuses to join
as a plaintiff may be made either a defendant or * * * a plamntiff.” This addition makes 1t clear that
the person must be joined as one or the other, defeating any implication that nonjoinder is available
as a third alternative.

When Rule 19(b) was revised 1n 1966, the drafters retained the familiar reference to an
“indispensable” party, but demoted 1t to the role of mere label. After a court completes the required
analysis and concludes that an action should not proceed without a nonparty that cannot be jomed,
the action is dismussed, “the absent person being thus regarded as indispensable.” The Style draft
discards “indispensable.” Because the word has been used in merely conclusional fashion, no
substantive change will follow. And although a few lawyers may encounter some research
difficulties 1n Iooking for the familiar “indispensable” label, the change will promote clarity. The
word “1s not necessary.”

Style Rule 19 was approved.
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Rule 20. Style Rule 20(a)(1)(A) joins two elements 1n a sigle subparagraph: the plaintiffs (1) assert
any right to rehef jointly, severally, or in the alternative; and (2) the nght 1s “with respect to or
arising out of the same transaction,” etc. It was suggested that here, and again in (b)(2)(A), it would
be better to separate these two thoughts into individual subparagraphs. It was agreed that the Style
Subcommittee would consider this question.

Style Rule 20 was approved, subject to consideration whether to divide the two (A)
subparagraphs into two subparagraphs or to designate the two thoughts as 1tems.

Rule 21. Style Rule 21 was approved.
Rule 22. Style Rule 22 was approved.

Rule 23.1, 23.2. Style Rules 23.1 and 23.2 were discussed together.

The reduced reference 1n Style 23.1(b)(2) to a “court,” rather than “court of the United
States,” was approved. It 1s clear from the context that the reference can be only to the court of the
Unuted States 1n which the action s filed.

In subcommuttee discussion, the dismissals that require court approval and notice were
limited to “voluntary” dismissals. The theory was that Rule 23.2 1n particular invokes Rule 23(¢)
procedures, and on December 1 Rule 23(e) will be amended to require court approval of a class
action dismissal only 1f the dismissal 1s voluntary. The theory 1s that court approval inheres 1n an
mvoluntary dismussal. The voluntary dismissal concept was added to Style Rule 23.1 to keep it
parallel with 23.2. But it was suggested that there 1s a problem. Present Rule 23.1 says that the
action shall not be dismissed without court approval, and notice of the proposed dismissal shall be
given in such manner as the court directs. What 1s the parallel to Rule 23(e), which as amended will
require court approval of a voluntary dismmssal only 1f the class has been certified? Research could
be undertaken on the dismissal question, with perhaps uncertain results, or the references to
*voluntary” and “voluntanly” can be stripped from both Style rules. There 1s no apparent loss 1n
deleting these words. Deletion was approved. The second paragraph of the draft Committee Note
will be deleted.

The notice question 18 different. Present Rule 23.1 says that notice of a dismssal or
compromise of a derivative action shall be given to shareholders or members 1n such manner as the
court directs. Style Rule 23.1(c) renders this as “must.” “Must” may be important, whether the
dismissal 1s voluntary or involuntary, because notice 1s an important element in determining whether
the dismussal has res judicata effects on nonparty sharcholders or members. It was agreed that
research would be undertaken to determine whether it 18 proper to say that notice “must’” be given.

Separately, 1t was complamed that the boilerplate Style revision language that constitutes the

first paragraph of every Style Rule Commuittee Note does not accurately reflect the uncertainties that
tnhere 1n translating “shall” as “may,” “should,” or “must.”

March 25 draft



Draft Minutes
Civil Rules Advisory Commttee, October 2-3, 2003
page -11-

Finally, 1t was agreed that further research would be undertaken to venfy the belief that there
1s no meaning n this stylistic difference between present Rules 23.1 and 23.2 Rule 23.1 says a
derivative action “may not be maintained 1f * * *° Rule 23.2 says the action “may be matntained
only if * * * The Style Subcommuttee would prefer to adopt a consistent expression, recognzing
that the mconsistent expressions were adopted when both rules were created at the same time 1n
1966.

With these changes and open questions, Style Rules 23.1 and 23.2 were approved.
Rule 24. Style Rules 24(a) and (b) were approved without discussion.

Style Rule 24(c)(1) accurately renders present “shalls” as “must.” But 1t simply provides that
a motion to intervene must be served on the parties, elitminating the present rule's “as provided 1n
Rule 5.” This may create an ambiguity. One reason for intervening, rather than seeking to amend
a complaint to join as an added plaintiff, 1s to avoid the possible difficulties of effecting Rule 4
service of summons and complaint on one or more defendants. The present rule makes it clear that
Rule 4 service is not required. Although Rule 5 states the procedure for serving a motion,
elimination of the cross-reference may create uncertainty. It was agreed to restore the reference: “A
motion to intervene must be served on the parties under Rule 5.7 This will provide a useful
reassurance.

Style Rule 24(c)(2) and (3) are caught up 1n the August publication of a proposed Rule 5.1
that would supersede these portions of present Rule 24(c). These provisions address the court's
statutory duty to notify the United States Attorney General or a state attorney general when the
constitutionality of an Act of Congress or state statute 1s called in question. The style of Rule 5.1,
and 1ts content, will be subject to further discussion after the comment period concludes. One
particular point of style contention will be whether the statutory reference to intervention when an
“Act of Congress” 1s challenged should be restyled to some more colloquial term. The Style
Subcommuttee prefers to use a different phrase.

The Style Rule 24(c)(3) tag line refers to a party's “duty” to call the court's attention to the
court's notice duty, but the text refers to the party's responsibility and only says that the party
“should” act. Is this a party “duty”? The rule expressly says that failure to act does not waive any
constitutional rights otherwise timely asserted. One suggestion was that although the right 1s not
lost, the party might lose the case — that sounds like a duty. Other sanctions might be appropriate
for farlure to call the court's attention to the court's notice duty. Perhaps the tag line might better be
“Party's responsibility,” drawing directly from the Style text. The Style Subcommuttee will consider
this question.

Separately, there was an intimation of questtons that will be raised when proposed Rule 5.1
comes back for discussion after the public comment peniod. Problems were seen in requiring a party
to give notice to a nonparty (the attorney general), and 1n providing for two notices — one from the
party, and a second from the court.
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Style Rule 24 was approved, after restoring “under Rule 5" to subdivision (a)(1) and subject
to the style questions carmed forward to the Rule 5.1 discussion.

Rule 25. Present Rule 25(a)(2) says that when, upon death of a party, the action survives only among
the surviving parties, the death shall be suggested on the record. Style Rule 25 does not anywhere
refer to this requirement. Elrmination of a direction to note death on the record has been thought
appropriate on the theory that the only function of the suggestion 1s to trigger the 90-day period for
substituting a new party for a deceased party. The treatises describe that as the only function of the
statement. That subject 1s covered by present and Style Rules 25(a)(1). But the suggestion may have
other values, helping to defeat strategic choices not to reveal a death. The deletion may have
substantive consequences, and restoration 1s easy. Rule 25(a)(2) would begin “If a party dies, the
death must be stated on the record and if the right * * * survives only * * *.”

Who, 1t was asked, must make the statement? There 1s an awkwardness here. Who 1s to be
sanctioned for failure — presumably 1t is the person with knowledge. Stating that the death “must”
be stated, rather than “should” be stated, may increase the inclination to impose sanctions. And
sanctions may be useful because the party who knows may not want to trigger the time to substitute.
If the focus is on the party who wants to obtain the benefit of the substitution period, “should” may
be a better word.

It was suggested that the obligation to state the death on the record might be moved from
(a)(2) to (a)(1), where 1t fits with the purpose to trigger the substitution peniod. There may be some
difficulty with the question whether present Rule 25(a)(1) recogntzes the court’s authority to effect
substitution without a party motion. Some cases seem to imply that the court lacks this authonity,
saying that substitution cannot be made and that it “1s too bad that no one made a motion” to
substitute. There 1s some ambiguity 1n the first two sentences of present (a)(1) The first sentence
says that the court may order substitution. But the second sentence begins by stating that “the motion
for substitution may be made,” perhaps implying that a motion must be made. It does seem strange
to have a court acting on its own to add parties to an action. But a court can act under Rule 17(c)
to appoint a guardian ad litem. A court can extend the Rule 25(a)(1) substitution period if an estate
1s not formed 1n time to be substituted.

It was agreed that the behest to state death on the record should be softened to “should”- “If
a party dies, the death should be stated on the record * * *.” And 1t was agreed that this provision
should be restored to some place within Style Rule 25(a)

The question whether to locate the suggestion of death 1n Rule 25(a)(1) mstead of (a)(2)
invoked some uncertainty. It 1s strange that present (a)(1) does not refer to any duty to state death;
1t merely sets the time to substitute from the suggestion on the record. Present (a)(2) does state a
duty to suggest death, but attaches no apparent consequence. The theory that 1ts only function 1s to
operate through (a)(1) implies careless drafting, An alternative view 1s that (a)(1) leaves the matter
to the imtiative of any party that wishes to trigger the substitution period, while (a}(2) states a duty
in order to make the record clear so that the court will know when the action 1s concluded by
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cdisposition of all claims among all remaining parties, and perhaps so that the remaining parties are
spared the burdens of continuing the action as 1f procedural duties were owed a person who has
become irrelevant by death and the failure of survivorship.

It was agreed that the Style Subcommuttee will study the question whether the statement of
death provision should remain in (a)(2), or instead should be moved to (a)(1).

Another question was left for further research. Present Rule 25(a)(1) says in the first
sentence that the court may order substitution 1f a party dies and the claim 1s not extinguished.
Standing alone, 1t seems to imply that the court may act without motion. The second sentence,
however, begins: “The motion for substitution may be made * * *.” This sentence may imply that
the court can act only on motion. Style drafts have taken different approaches to this uncertainty.
One draft said in the first sentence that “the court may, on motion, order substitution.” The current
draft deletes “on motion” from the first sentence, and begins the second sentence with “A motion
for substitution may be made * * *.” Discussion reflected continuing uncertainty. It was suggested
that there are no cases that recognize a court's authority to substitute parties without a motion, and
that 1t 1s unseemly for a court to seek to control the 1dentity of the adversaries who appear before 1t
In addition, cases that deal with untimely motions to substitute often seem to assume that there 1s no
authority to act without motion, expressing regret that no timely motion was made to enable
substitution. Research will inform the decision whether to fall back on the earher draft.

The balance of Style Rule 25 was approved, subject to a deterrmnation whether to retain in
(a)(2) the provision that death should be stated on the record, or whether 1nstead the provision should
be moved to (a)(1).

Style Rules 26-37 and 45, minus 23

Rule 26(a). Judge Kelly, chair of Subcommuttee B, launched the discussion of Rule 26.
Mixed references to “agree,” “agree m wnting,” and “stipulate” recur throughout the
discovery rules. Choices have been made 1n reviewing the Style drafts, but it is recognized that this
1ssue 1s a global 1ssue that will be considered at the spring Advisory Committee meeting

It was noted that Style Rule 26(a)(1)(A) has been changed from referring to exceptions
“directed” by the court to refer to exceptions “‘ordered” by the court. The purpose of the change is
to rely on the convention that an “order” 1s a case-spectfic event, ousting any implication that a court
may direct exceptions by adopting a local rule.

Since the subcommittee meeting, Style Rule 26(a)(2)(B)(i), (1), and (i) have been

rearranged, raising the question whether “them” at the ends of (i1) and (111) clearly refers back to the
opimions descnibed 1n (1). This 15 a question for the Style Subcommuttee.
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The ehmination of present Rule 26(a)(5) as a redundant index was noted without further
discussion. The Commuttee Note should explain the deletion.

Rule 26(b). Style Rule 26(b){1) carnes forward the reference to “books” that appears 1n the present
rule. This has seemed an antiquated reference. Usage 1n the present rules 1s not consistent. “Books”
does not appear in the Rule 34(a) definition of “documents,” but does appear in Rule 45(a)(1)(C) —
which 1s supposed to be the nonparty analogue of Rule 34. No case of recent vintage turns anything
on the reference to “books.” The Commuttee concluded that “books™ should be deleted from Style
Rules 26(b)(1) and 45(a)(1)(A)(i1). The Commttee Note should explain that discovery of “books™
continues to be permitted.

Present Rule 26(b)(2) says that the court may alter the limits on discovery, and then says that
the frequency or extent of use of discovery “shall be lirmted” if the court determines any of three
enumerated things, such as the (111) determuination that the burden outweighs likely benefit. Style
(b)(2)(B) renders “shall” as “must.” Subcommuttee B raised the question whether “should” would
be better than “must.” Views supporting “should” urged that 1t 1s “softer, better.” There 1s so much
discretion built into the enumerated factors, which call for balancing judgments of many sorts, that
“must” does not fit. Saying “must,” further, may discourage the court from making the findings —
the conclusion that discovery should not be limited will be expressed by finding that none of these
determmnations 1s appropriate. Defense of “must,” however, began with the observation that the tag
lines of (b)(2)(A) and (B) are useful: “(A) When Permutted,” and “(B) When Required.” Not long
ago Rule 26(b)(1) was amended to tnclude an express but redundant reminder that all discovery 1s
subject to the three (b)(2) factors. We have decided to retain this redundant reminder 1n Style
26(b)(1) to emphasize the importance of these limits. It would be a mistake to fall back on the softer
“should ™ If one of these findings is made, some hmit should be required: “must”™ expresses the
intended command. The Commttee did not recommend a change from “must.”

To correct a slip of the style pen, 1t was agreed that 26(b)(2)(B) should refer to local rule in
the singular, not to local rules.

It was agreed that the Committee Note to Style 26(b)(3) should explain that the clear
provision for obtaining a party’s own statement by request fills in an apparent gap in the present rule,
which establishes the request procedure for a nonparty but does not descnbe the procedure for a

party.

Another style question was asked of 26(b)(4)}(B), which begins: “Generally, a party may not
* %% (Generally 1s ordmanly disfavored. The Style Subcommittee chose to use 1t here, however,
and 1t will remain.

Rule 26(e). Style Rule 26(e) presented two questions From the beginning in 1970, Rule 26(e) has
stated a duty to supplement discovery responses to include “information thereafter acquired.” Style
26(e)(1) deletes these words. Attempting to unravel the limiting effect these words might have 1s
difficult. In 1970 Rule 26(e) stated that a party who had responded to a discovery request with a
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response that was “complete when made” had a duty to supplement the response only as foliows.
The “as follows™ included the limit to information thereafter acquired, and then complicated matters
further by distinguishing between an answer that was “incorrect when made” and an answer that
“though correct when made 1s no longer true.” Although nothing in the context or Committee Note
indicates 1t, the underlying assumption may have been that there 15 a continuing duty to supply
information that was available at the time of the initial response but not supplied. The additional
imformation would be a continuing response to the initial request, not a supplemental response. On
that reading, “information thereafter acquired” would serve the purpose of distinguishing the
narrower duty to supplement from the broader duty to continue the imtial response process. The
Commuttee agreed that there should be a duty to supply information that was available at the time
of the nitial disclosure or discovery response but was not provided. The question 18 whether that
1s what the rule means now. There is no obvious reading. There 1s some natural attraction to the
view that the rule only attaches to information acquired after the imitial response, rather like the
opportunity to engage m supplemental pleading under Rule 15(d) Carrying out the Rule 15 analogy,
information available at the time of the imtial response would be supplied by amending the mitial
disclosure or response, not by supplementing. But 1t was suggested that in practice there is a
continuing stream of information as parties provide first responses and then continuing responses.
Despite the curious drafting of Rule 26(¢) as 1t began in 1970 and has since been amended, 1t seems
now to mean that there 1s a continuing duty to supply relevant information, whether 1t was available
but not supplied at the time of the first response or was acquired after that time. Deletion of “to
include information thereafter acquired” was approved.

The second Rule 26(¢) question arises from the distinction between present (e)(1) and present
(e)}2). (e)(1) states a duty to supplement Rule 26(a) disclosures “at appropnate intervals.” (e)(2)
states a duty “seasonably to amend a prior response to” a discovery request. The distinct expression
of the tming requirement 1n present (¢)(1) was deliberately adopted when Rule 26(a) disclosure was
adopted 1n 1993. Whatever the subtle distinction may have been, the cases do not reflect any
difference in apphcation. Style Rule 26(e)(1) thus brings disclosure and discovery together, and
states a duty to supplement “in a timely manner.” The Commttee Note will explain that this change
reflects the determination that no distinction has been observed 1n practice.

Rule 26(g). Both present and Style Rules 26(g)(1) require the signature to a disclosure and discovery
response to imclude the signer's address. The temptation to add “and telephone number” was resisted
because 1t might be a substantive change. The 1ssue may, however, be addressed separately as a
desirable substantive change.

Style Rule 26(g)(1)(B)(1) brings back a question faced with Rule 11(b)(1) Both presentrules
refer to “needless increase 1n the cost of litigation.” Style Rule 11(b)(1) changed this to
“unnecessary * * * expense.” Style Rule 26(b)(1)(B)(1) initially adopted the Style Rule 11 phrase,
but the subcommuttee changed it back to “needlessly increase the itigation costs.” It was agreed that
the same expression should be used 1n both rules, despite the observation that Rule 11 1s widely
percerved as having real force while Rule 26(g) may be something of a paper tiger In revisiting the
question, however, the subcommittee believed that “needlessly increase the hitigation costs” has a
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clearer focus on something wasteful or bad “Unnecessary expense” 1s not as pointed. A change to
“unnecessary expense,” further, could change the result The question whether “hiigation costs”
might be confused with statutory taxable costs was answered by agreeing that “htigation costs” is
not a term of art and does not invoke the limited concept of taxable costs. A motion to change Rule
11 to conform with the current Style Rule 26(g)(1)(B){(i) formulation passed. Style Rule 11 will be
changed to adopt the formula “needlessly increase the Iitigation costs.”

Present Rule 26(g)(2)(A) provides that the signature on a discovery request, response, or
objection certifies that it 1s warranted by existing law or a good-faith argument for the extension,
modification, or reversal of existing law. It does not include the provision 1n present Rule 11(b)(2)
that recognizes 1n addition a nonfrivolous argument for the establishment of new law. Style Rule
11 carries forward the argument to establish new law. The contrast between Rule 26(g) and Rule
11 1s troubling. But adding the new-law argument to Rule 26(g) may be a substantive change. The
change will not be made n the Style process. The question, however, may deserve separate
consideration as a substantive improvement.

Present Rule 26(g)(1) does not say that an unsigned disclosure must be stricken. Present Rule
26(g)(2) does say that an unsigned discovery reqguest, response, or objection must be stricken unless
1t 1s signed promptly. Style Rule 26(g)(2) calls for striking an unsigned disclosure. The Commuttee
Note will explain that this extension corrects an obvious drafting oversight that 1s properly corrected
within the scope of the Style Project.

Style Rule 26 was approved with the changes made 1n the discussion.

Rule 27

Style Rule 27(a)(1) changes “in any court of the Umted States™ in the present rule to “in a
United States court.” Tt has been determined that “court of the Unmited States™ has been used 1n the
Civil Rules 1n a sense that does not derive from the definition in 28 U.S.C. § 451. But “court of the
United States” might seem to imply that the rule authorizes a petition to perpetuate testimony tn a
state court. It might be better to say “a Umted States court,” or “a federal court.” This is a global
1ssue that recurs throughout the rules. Drafting must be clear that territoral courts are included.
Consideration of the choice will carry forward.

Style Rule 27(a)(2) overlaps an amendment that was published for comment in August. The
Style Subcommuttee will continue work on the published amendment as the amendment continues
through the comment and later action periods. Because that process 1s mdependent of the Style
process, 1t 15 possible to make changes that affect meaning subject to the usual tests that determine
whether further publication 1s required.

The Commuttee Note muight state that the reference 1n Style Rule 27(b)(1) to an appeal that
“may be taken” means the same thing as the reference in present Rule 27(b) to the situation in which
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the time for appeal has not expired. This period includes the time after expiration of the 1mtial
appeal period 1f the district court retains authority to extend appeal time.

Style Rule 27 was approved.
Rule 28

Present Rule 28(b) states that a notice or commussion “may designate the person before
whom the deposition 1s to be taken either by name or descriptive title.” Style Rule 28(b)(3) initially
changed this to “must” designate, but has reverted to “may designate — by name or descriptive title
— the person before whom the deposition 1s to be taken.” “Must” was changed because 1t could
create complications for practitioners. The State Department has expressed a preference for “may.”
But a question remains. The present rule says “either by name or descriptive title”; does that imply
that one or the other must be used? And does the Style draft, by eliminating “either,” change the
meaning so that the notice or commussion may designate by name, designate by descriptive title, or
not designate at all? Without “either,” the choice not to designate at all seems available. With
“either,” the present rule 1s ambiguous. The question whether to restore “either” was left to the Style
Subcommuttee.

It was agreed that the caption of (b)(3) would be changed by adding “a”: *Form of a Request

% & %

Style Rule 28 was approved subject to the questions raised 1n the discussion.
Rule 29
Style Rule 29 was approved without discusston.

Rule 30

Style Rule 30(b)(5)(A)(1v) refers to administration of the “oath,” omutting the present rule's
reference to “affirmation.” Although Rule 43(d) says that a solemn affirmation may be used
whenever a Civil Rule requires an oath, the sensitivities that many feel toward an oath requirement
led to agreement that “or affirmation” should be restored to the Style Rule, and also to Style Rule

32(d)3)(B)).

Style Rule 30(f)(2)(A}11) resolves an ambiguity 1n present Rule 30(f). Rule 30(f) now says
that a party who produces documents or things for inspection at a deposition may retamn “the
matenals™ 1f, (B), 1t “offer[s] the originals to be marked for tdentification, after giving to each party
an opportunity to mspect and copy them, in which event the matenals may then be used in the same
manner as 1If annexed to the deposition.” “Materials” might refer only to the originals, an implication
perhaps strengthened by the reference to annexation. But 1t mught refer also to copies. The Style
Rule resolves thts by saying that “the originals” may be used as 1f annexed. It was pointed out that
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Evidence Rule 1003 allows copies to be used as evidence 1n many circumstances. And at least in
some places, people actually practice by using copies. To refer only to “originals” in the Style Rule
may be to narrow the rule. But to refer to “originals or copies” may be to broaden the rule. We
cannot adopt either expression without further and perhaps uncertarn research. A motion to go back
to “matenals” passed.

Further discussion of subdivision (f) increased the perplexines Many lawyers faced with
voluminous documents or things produced at a deposition react by postponing the deposition to
enable a careful examination rather than attempt to depose a witness without understanding the
materials. Should that bear on the understanding of “materials” as used 1n the present rule? Even
the need to make copies, much less carefully inspect the oniginals, may prolong a deposition
needlessly (and what of the presumptive 7-hour limit?). And 1s the uncertainty compounded by the
further provision, carried forward 1n Style 30(f)(2)(B), that a party may move for an order to attach
the originals to the deposiion? Attaching the originals avoids the need to make copies at the
deposition, and reduces the risk that inaccurate copies may be used later 1f copies may be used.

It was agreed that these aspects of Rule 30(f) need further study.

Separately, 1t was noted that Style Rule 30(f)(2)B) omuts the statement 1n the present rule
that originals attached to the deposition may be ordered returned to the court. Since Rule 5(d)
establishes a general rule that depositions need not be filed, 1t should be clear that filing the originals
occurs only if there 1s a Rule 5(d) order to file the deposition.

Style Rule 30 was approved subject to this discussion.
Rule 31

Present Rule 31(b) directs the officer who admimsters a deposition on written questions to
“prepare, certify, and file or mail the deposition.” Style Rule 31(b)(2) and (3) translate this as
“prepare and certify the deposition” and “send it to the party.” “File” 1s deleted in deference to the
2000 amendment of Rule 5(d) that bars filing absent use 1n the action or court order. “Send 1t”
seems broader than “mail,” because it encompasses other methods of delivery. But this makes sense
and 1s appropnate to balance the elimination of the filing alternative.

Discussion of Style Rule 31(c) wound back to the 31(b) discussion 1n part. Present Rule
31(c) directs the party taking the deposition to give notice to all other parties when the deposition
15 filed. Until the 2000 amendment of Rule 5(d), the rules contemplated that depositions would be
filed; dunng this ime, Rule 31(c) assured notice to all parties that the deposition had been taken.
Now that filhng occurs only when the deposition 1s used 1 the action or when a court orders filing,
1t 15 possible that the other parties will never be informed that the deposition has been taken. Style
Rule 31(c) fills this gap in part, providing that a party who files a Rule 31 deposition must give
notice of the filing to all other parties. Other approaches were considered The most direct
alternative would require that the party who noticed the deposition give notice to all other parties
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when the deposition 1s “‘completed.” Given the finite definition of the Rule 31 deposition by the
written questions, the concept of “completion” might work without undue uncertainty. But that
might be a change greater than a Style Project should undertake.

It was asked why there 1s any need to give notice of completion. If any party attempts to use
the deposition, there will be a motion and the motion will be served on others, providing notice and
often excerpts of the deposition. In some courts, 1t 18 routine to direct that an entire deposition be
filed whenever any part of 1t 1s used. One response was that a deposition may be filed 1n
circumstances that do not give notice. And of course a party who does not like the deposition
answers may not use the deposition, leaving to other parties the burden of inquinng to the
completion and outcome.

Another suggestion was that Style 31(b)(3) could direct the officer to send the deposition to
the parties, not only “the party” who noticed the deposition. In some ways it may be a good idea to
send 1t to all parties. But present Rule 31(b) does not direct that the deposition be sent to all parties;
this would be a significant change. The change, moreover, requires consideration of payment for
the costs of sending copies of the deposition — including any exhibits — to all parties. Although
Rule 31 continues to be used 1n practice, 1t 1s difficult to suppose that there 1s any consistent
established practice that we could conform to as a mere Style improvement. And there may be no
special need for the change. All parties know that the deposition 1s to be taken. Any party can
arrange with the reporter to get a copy by offering to pay.

It was concluded that Style Rule 31(b)(2) and (3), and Style Rule 31(c), should carry forward
as submutted.

Style suggestions were made. It was agreed that Style Rule 31(c) should be changed to refer
to “the” deposition: “A party who files a the deposition must * * *.” It was further agreed that Rule
31(c) should track the style of Style Rule 30(f)(4): “A party who files the deposition must promptly
notify all other parties when 1t 1s filed.” The reference to “who” was explained on the ground that
the choice between “a party who” and “a party that” depends on context. When “party” 1s used 1n
a generic sense, the choice is “who.”

Style Rule 31 was approved with the style changes noted.
Rule 32
Judge Russell opened Subcommuttee A's presentation with Style Rule 32.
Present Rule 32(a) applies to “the tnal or ¥ * * the hearing of a motion or an interlocutory
proceeding.” The Commuttee Note will explain that Style Rule 32(a)(1)'s reference to “any trial or

hearing” includes the “interlocutory proceeding” reference In similar fashion, the Note will explain
that “hearing” includes disposttion of a motion, whether or not there is an oral hearing on the motion
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Present Rule 32(a) introduces four numbered paragraphs by stating that a deposition 1s admissible
“in accordance with any of the following provisions.” This lirmt was omitted 1n earlier Style drafts.
Research confirms, however, that the limit 15 an effective imit. Style Rule 32(a)(1)(C) was added
accordingly, limiting use to a use “permitted by paragraphs (2) through (8).”

Present Rules 32 and 33 refer variously to “the rules of evidence” and to “the Federal Rules
of Evidence.” The Commuttee Note will explain that the Style Rules carry these usages forward
without change, but will not comment further on the perplexities that arise from the distinction.

Style Rule 32(a)(5)(B) presents a style choice — whether to refer, as the Style Draft does,
to “‘a party who demonstrates that” or instead to refer, as pure grammar might require, to “a party that
demonstrates that.”

The final paragraph of present Rule 32(a) allows use of a deposttion “lawfully taken and duly
filed” 1n a former action. The elimination of a general filing requirement by the 2000 Rule 5(d)
amendment creates a translation problem. Elimination of the general filing requirement creates a
slight nsk by reducing the assurance of authenticity. But consistent with the limits of the Style
project, it was agreed that the best resolution 1s that proposed by Style Rule 32(a)(8): A deposition
“lawfully taken and, 1f required, filed * * *” in a prior action may be used 1n a later action.

It was noted that Style Rule 32(d)(2)(B) changes an earlier style draft reference to “due”
diligence back to the “reasonable diligence” used 1n the present rule. Present Rule 32(d)(4) refers
to “due” diligence, and the Style draft had sought uniformity. Uniformity 1s achieved 1n the current
Style draft by using “reasonable” in both places. “Reasonable” seems the better choice because “due
diligence” 1s a phrase that has acquired special connotations that do not fit this procedural context.

“Affirmation” will be added back to Style Rule 32(d)(3)(B), to accord with the decision made
for Style Rule 30(b)(5)(A)(1v).

A style question was raised by asking whether it would be better to refer to a witness's
“competence” rather than “competency” 1n Style Rule 32(d)(3)(A). “Competency” 1s used 1n the
Evidence Rules. The Style Subcommmuttee controls this choice

Style Rule 32 was approved with the change in (d)(3)(B).

Rule 33

The Commuttee Note to Style Rule 33(a)(1) will explain deletion of the present Rule 33(a)

cross-reference to the Rule 26(d) discovery moratortum The cross-reference was redundant when

added in 1993, but served a purpose as a rermunder of the new Rule 26(d) provisions. That purpose
has been served. The same Note will be provided for the same point in Style Rules 34(b) and 36(a).
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The Commuttee Note to Style Rule 33(a)(2) also will explain deletion of “not necessanly”
from the present Rule 33(c) provision that an interrogatory “1s not necessarily objectionable” because
it calls for an opinion or contention. Although the deletion may seem a clear change of substance,
1t 1s not. Contention and opimon discovery are routinely permitted 1n practice without pausing to
ask what circumstances might make discovery objectionable “merely because it asks for an opimon
or contention * * *”

Style Rule 33(b)(3) includes a cross-reference to Rule 29. The use of cross-references 1s a
global 1ssue, but the outcome almost certainly will be that some cross-references are appropnate.
This cross-reference is useful because 1t ensures that a stipulation extending the time to respond to
mterrogatories must adhere to the restrictions imposed by Rule 29. The Commttee recommends that
the cross-reference be preserved.

Present Rule 33(d) may seem ambiguous when it refers to an answer that may be ascertained
“from an examunation, audit or inspection of such business records, including acompilation, abstract
or summary thereof.” Style Rule 33(d) changes this to an answer that may be determined “by
examining, auditing, inspecting, compiling, abstracting, or summarizing a party's business records.”
This style assumes that an existing compilation, abstract, or summary that 1s a business record is
within the present rule, and that the inquiring party can be put to the chore of compiling, abstracting,
or summarizing all records, including existing compslations, abstracts, or summarnies. The change
was approved. No Committee Note explanation 18 necessary.

Style Rule 33 was approved.

Rule 34

The era of discovening computer-based information was anticipated 1n present Rule 34(a)'s
defimtion of “documents” to include “other data compilations from which information can be
obtained, translated, 1f necessary, by the respondent through detection devices into reasonably usable
form.” Translating this definition mnto a new style is difficult, and overlaps with the ongoing
Discovery Subcommittee study of computer-based discovery. Style Rule 34(a)(1)(A) 1s the most
recent effort: “other data compilations from which information can be obtained or can, 1f necessary,
be translated by the responding party into a reasonably usable form.” Present Rule 34(a) rather
clearly seems to refer to translation of the data compilations, at least 1f the commas are to be trusted.
The Style draft could be read to refer to translation of the information. The Style draft also may be
more open to the view that the responding party can produce the data compilation and wait for a
request to render it into reasonably usable form. Suggested alternatives included “from which
information can be obtained after any necessary translation by the responding party,” or — to avoid
burying the “translate™ verb 1n “translation” — “from which information can be obtained after the
responding party translates the data into a reasonably usable form.” The Style Subcommuttee will
continue to work on this drafting chore.
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The reference 1n Style Rule 34(a)(1)(A) to “sound recordings™ 1s a generahization of the
present rule's reference to “phono-records.” It clearly mmcludes tape media. But 1t would reach a
video recording only if focus were put on the sound track, ignoring the video. It was suggested that
“video recordings” should be added to the Style rule. Everyone understands that video recordings
are subject to Rule 34 discovery. It was decided that the better style choice would be to strike
“sound,” so that the definition of documents will include “recordings.”

Style Rule 34(a)(1) allows a requesting party to imspect and copy “and to test or sample”
documents. The reference to testing or sampling was brought up from an earlier Style draft that,
carrying forward the present rule, referred to testing and sampling only with respect to tangible
things. The intention was to reflect the common practice of testing documents for authenticity. But
the reference to sampling may venture into the domain of electronic discovery, creating an
opportunity to “sample” data 1n the electronic system where it resides. Rather than push the Style
Project into areas that are being explored by the Discovery Subcommuttee, 1t was concluded that “
— and to test or sample — “ should be deleted from Style Rule 34(a)(1)(A), and restored to (a)(1)(B)
as 1n the next prior Style draft.

The Commuttee Note will explain deletion of the redundant cross-reference to the Rule 26(d)
discovery moratornium that appears in present Rule 34(b), as with Rules 33 and 36.

Style Rule 34 was approved with these changes.
Rule 35

Rule 35(b) presents serious difficulties when read literally. The references to who may
demand a copy of a Rule 35 examination report and the statement of the demand's consequences
suggest questionable results. There 1s no indication, however, that these conceptual difficulties have
caused any difficulty in practice. Rather than attempt to resolve them as a matter of style, the
Commuttee agreed to carry them forward 1n Style Rule 35(b)} without change.

Style 35(b)(1) does, however, present a question that was referred to the Style Subcommuttee
for further consideration. Present Rule 35(b)(1) states that on request, the party causing the
examination to be made “shall deliver to the requesting party a copy of” the report. Style 35(b)(1)
simply says that the party who moved for the examination must deliver a copy of the report, without
saying to whom 1t must be delivered. Perhaps 1t should say: “must, on request, deliver to the
requester a copy * * *.”

Style Rule 35 was approved.
Rule 36

Style Rule 36 was approved.
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Rule 37

Style Rule 37(b)(2)(B) presents a style questton that was deferred for later resolution. Present
Rule 37(b)(2)E) refers to “the party failing to comply.” The Style rule refers to “the disobedient
party.” “Disobedient” seems harsh, almost offensive, to some. Some other expression may be
preferable.

The final paragraph of present Rule 37(b) states that “in lieu of or 1n addition {Jto” any of the
sanctions listed in subparagraphs (A) through (E), “the court shall require™ a party failing to obey
a discovery order to pay the reasonable expenses caused by the failure. Style Rule 37(b)(2}(C)
translates “shall” as “must.” In 1970, “shall” was intended to be mandatory, although there are many
escapes built into the rule. Great discretion 1s built into the excuses that the failure was substantially
justified or that other circumstances make an expense award unjust. But the structure confirms the
mandatory intent. “Must” 1s the only word that accurately reflects the original intention. At the
same time, the onginal intent has not been honored in practice. Courts seldom award expenses,
particularly attorney fees. “Must,” moreover, might seem to 1mply that the court 1s obliged to make
the award — unless 1t finds an excuse — even though no party has moved for an award. It was
concluded that the original intent should be honored by retaining “must” 1n the Style rule. Even 1f
awards are rare in actual practice, the practice does not reflect a general interpretive conclusion that
“shall” really means “should” or “may ”

Separately, 1t was agreed that “require” should be changed to “order” in Style Rule
37(B)Y2)C): “the court must requtre order the disobedient party * * *.”

It also was agreed that Style Rule 37(c)(2) can say that the requesting party “may move that
the party who failed to admut pay.” There is no need to say “move for an order.”

Style Rule 37 was approved with the change of “require” to “order.”
Rule 45

Style Rule 45(a)(1)(A)(1m) deletes the reference to “books” from present Rule 45(a)(1)(C).
The deletion was approved, adopting the decision made with Style Rule 26(b)(1).

A proposed revision of Rule 45(a)(2) was published for comment in August. The style does
not agree 1n all details with Style Rule 45(a)(2). It was agreed that the style 1ssues can be resolved
when the published proposal 1s considered for adoption next spring.

The heading of Style 45(a)(3), “Issued by Whom,” was approved.

Present Rule 45(a)(3) authonizes an attorney to 1ssue a subpoena “on behalf of a court.” Style

Rule 45(a)(3) authorzes an attorney to 1ssue a subpoena “from” a court. It may seem odd to describe
a subpoena issued by an attorney as one “from” a court. But the attorney 1s acting as an officer of
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the court, and 1t 1s desirable to maintain a uniform reference to subpoenas as “from” the court. This
expresston was approved.

Rule 45(b)(1) now says that “[p]nor notice” of a subpoena commanding production of
documents or things must be served on each party. It does not say “prior to what.” It1s clear enough
that notice must be given before compliance. Style Rule 45(b)(1) says that a copy of the subpoena
must be served “before 1t 1ssues.” Research by Professor Rowe, however, suggests that the cases
tend to look for service on other parties before the subpoena 1s served on the person commanded to
produce. “Issuance” does not make much sense as the focus, particularly when the process of
generating a copy in the lawyer's office 1s difficult to distinguish from the process of “i1ssuing” the
subpoena. “Before 1t 1s served on the witness” may be better

A related question asked why require a copy of the actual subpoena; why not simply require
notice of what the subpoena requires? The present rule speaks only of “prior notice of any
commanded production,” not of a copy of the subpoena. It was agreed that the Style Subcommuttee
should revise the Style Rule to provide that the notice served on the parties may be a copy of the
subpoena, but that the notice also may be 1n some other form. This approach will be particularly
valuable 1f there can be orders to produce directed to a nonparty by means other than a subpoena.

Returning to the translation of “prior notice,” it was suggested that some practitioners serve
the subpoena on the witness and notice on other parties at the same time. It also was suggested that
In practice parties are not served before the witness 1s served. “‘Prior notice’ does not mean before
service. That's not how it 1s done.”

So, 1t was suggested, one strategy mught be to “serve” the parties by mail on Thursday,
followed by personal service on the witness on Frniday 1n hopes that immediate compliance might
be accomplished before the other parties even have notice. The cases show concern about abuse,
about deliberate delay in serving notice on the parties who might object to the scope of the subpoena
or seek production of other items from the same witness. To carry forward “prior notice” would
lcave an ambiguity that the cases pretty much reject.

The first vote was to retain “prior notice,” to carry forward the ambiguity of the present rule.

Renewed discussion, however, led to a different result. The 1991 Commuttee Note says that
“prior notice” was added to give the parties an opportunity to object to the production, to demand
production of other things, and to monitor compliance. One leading treatise says that notice 1s
required before service on the witness; notice before the witness complies does not suffice. No case
adopts a “before return ume” reading, and several cases expressly reject it. The cases show that the
argument seems to arise when there 1s good-faith misunderstanding, or else when there 1s wiiful
cutting of corners. The ability to crank out your own subpoena 1s a temptation to serve and hope for
comphance before other parties do anything. Something specific 1n the rule would be useful, and
need not be a substantive change.
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It was observed that notice to the parties before service on the witness should be appraised
in light of impending court capacities. Soon 1t will be possible to serve all parties and the witness
simultaneously by electronic means. By the same token, 1t will be possible to serve all parties at one
moment, and to serve the witness a moment later.

The question whether a substantive change would be worked by changing “prior notice” to
“before 1t 1s served” was addressed by finding that “prior notice™ 1s patently ambiguous, and that the
cases pretty much resolve the ambiguity to calling for notice to the parties before service on the
witness. This 1s not perfect because notice may be served on the witness by means more expeditious
than the means chosen to serve the parties, but it 1s within the realm of the Style Project.

A motion to require service of notice on the parties before the subpoena is served was
adopted.

The question whether the rule should say “must be served on each party as provided in Rule
5(b) before 1t 15 served on the witness” was addressed by observing that Style Rule 45 does not refer
to witnesses Butitis useful to complete “before it 1s served” with an explicit reference to the person
served. The Style Subcommuttee will work on this A rough beginning, along the lines of the
discussion, would be:

* % * If the subpoena commands the production of documents or tangible things or the
mspection of premises before trial, then notice of the command[ed production or inspection]
must be served on each party as provided 1n Rule 5(b) before the subpoena 1s served on the
person commanded to [produce]{make the production} or to permit inspection.

Present Rule 45(d)(2) describes the manner of asserting privilege to resist a subpoena. The
language differs from the language of Rule 26(b)(5) addressing the same subject. It was agreed that
Style Rule 45(d)(2) should adopt the language of Style Rule 26(b)(5), expressing the same thought
n the same words. The Commuttee Note will explain the change 1n these terms.

Style Rule 45 was approved, subject to the discussion.
Discovery of Computer-Based Information

Judge Rosenthal introduced the discussion of discovering information stored 1n electronic
media. The Commuttee and the Discovery Subcommuttee have been preparing the groundwork for
some time now. The question 1s whether rules changes are necessary, or at least desirable, to address
the questions that grow out of efforts to discover information stored 1n computers or other electronic
media. The time seems to have come to engage the 1ssue fully. The practice 1s growing. Cases are
emerging. The results of the cases are not uniform. Even questions famliar from other forms of
discovery may become more acute — 1nadvertent privilege waiver may fall into this category.
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The Discovery Subcommuttee has been busy and productive. They have prepared drafts to
focus discussion at this meeting.

Further work on these questions will be enhanced by a conference planned for next February.
Professor Dan Capra, Reporter of the Evidence Rules Commuttee, has volunteered to sponsor a
conference on electromc discovery at Fordham Law School. The format will involve several panel
discussions that will include audience participation. The central focus will be to advise the Advisory
Commuttee and the Standing Commuttee whether we need rules, and 1f so what the rules mught be.
All members of both Commuttees will be invited to attend. Many people are engaged in working
through these discovery problems. Several have already shared their views with the Subcommuttee.
The conference will afford an opportunity for sustained discussion and an exchange of views and
experience among panel members and other participants.

Professor Lynk then launched the Discovery Subcommittee Report. After the Subcommittee
met in May, 1t divided proposed rule topics among groups of two subcommittee members for each
proposal. Their draft rules were designed to identify the 1ssues: which rules might be used to address
electronic discovery. Professor Marcus then integrated these proposals 1nto a single package that
was presented to the Subcommuttee at a day-long meeting on September 5 The meeting discussed
each proposal extensively, and also continued to explore the possible need forrules changes. Several
categories of possible change were explored: (1) whether the parties should be encouraged to discuss
these questions through changes 1n Rules 16(b) and 26(f), and also Form 35. (2) whether Rule 34
should define “documents” to include electronic information in terms different from present terms.
(3) whether Rule 34(a) should define the form for producing electrontc information. (4) whether a
safe-harbor for data preservation should be provided, perhaps in Rule 34(a), or Rule 37, or a new
Rule “34.1.” (5) whether there should be separate sanctions provisions, perhaps subject to a
“matertality” limit. And (6) whether nadvertent disclosure of privileged information, a problem
farmhiar from discovering paper documents, ts a greater problem with electronic discovery; this
question has been addressed 1n the past, with draft “quick peek” rules, and raises special questions
about the 28 U.S.C. § 2074(b) limuts on adopting rules that affect privileges.

After the September 5 meeting, Professor Marcus produced the memorandum 1n the agenda
materials. The memorandum includes specific rule drafts. The drafts, however, are not
recommendations. Instead they are designed to support Advisory Committee discussion by
providing an informed synthesis of Subcommittee deliberations up to now.

Three broad areas are open for discussion: Are there 1ssues that should be addressed n
addition to those addressed by these drafts? Should some of the 1ssues addressed by these drafts be
dropped from further consideration? Is the general perspective appropnate?

Professor Marcus noted that discovery changes mspire controversy. Many people are paying
close attention to discovery of computer-based information. At least three have commented on the
agenda matenials within days after the agenda book became available. The interest of many
establishes the need to take care, but also ensures that help 1s available
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The Subcommuttee discussed the possibility of creating initial disclosure obligations with
respect to computer-based information. Study of several alternatives, however, led to the conclusion
that there 18 no real need to follow this approach. Comments on the advantages of pursuing 1t further
are welcome. Without addressing mitial disclosure, seven topics remain 1n this set of proposals.

Definition of Electronic Information. The first question 1s whether to undertake a definition of the
subject, including a choice of label — electronic-information? Computer-based mformation?
Digital data? The phrase used for the moment is “electronically stored data.” Tt 1s used 1n the Rule
26 draft in a way designed to support 1ts use throughout the discovery rules. But 1s some other
phrase better? It would be good to have a single term to be used throughout, and perhaps a definition
of the term. At some point, 1n rule or Committee Note, it would be useful to provide a
comprehensive explanation of the subject. As an example, work 1s being done to develop
non-electronic means of computing by chemical or biological methods.

It was asked whether computer-science experts had been consulted 1n the effort to define, or
at least describe, the subject. Ken Withers of the Federal Judicial Center 1s 2 nationally recogmzed
expert on these problems. The first panel at the February conference will present computer experts
who will address this question. Even with this help, the question remains open, both whether a
workable defimition is possible and what 1t might be. Mr. Withers noted that in his view the
proposed language 1s only abeginning It should be ctreulated to information managers, mformation
science experts, and others for comments. The definition likely should be more general than specific
no one knows what new technology will emerge. The only common term now available 1s
“digital,” referring to information reduced to base-two numenc form.

It was observed that the draft definition would be more effective 1f the list of examples were
changed from “and” to “or” — “the use of electronic technology such as, but not limited to,
computers, telephones, personal digital assistants, media players, amd or media viewers.”

An observer suggested concern that the proposal “will advance the mind-set of electronic
discovery.” This 1s an emerging practice. Must we start saving our voice mails? The list will
become part of every lawyer's check list. The proposal 1s “getting out ahead of the bar.” It should
suffice to say that “electromic data” are discoverable. General terms are better, leaving the way open
for case-by-case development and refinement. Practice has moved beyond any question whether
electronic data are discoverable as “documents.” The fights now are over reasonable relationship
to the 1ssues 1n the case.

Italso was stated that there 15 an entire mdustry of “information management.” The subjects
are not merely electronic or digital. “Information 1s what discovery 1s about. No one questions the
1dea you're looking for intelligible information. We should be as generic as possible.” The focus
should be on discoverabihty without regard to storage medium It should be up to the responding
party to seek protection against undue burdens.
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The defiition will affect attorney behavior. One participant described a law firm that has
directed 1ts attorneys not to discuss conflicts of interest by e-mail or voice mail.

Another observer said that the problems have now been with us for some time. It1s essental
“to stmplify, clanfy, and generalize.” There 1s no need for a Rule 26 defimtion. A defimtion might
be useful in Rule 34, perhaps even in Rule 33. The central point 1s that electronic information is
discoverable on the same terms as all other information.

Raising the profile of this topic may increase discovery activity. The question whether to
attempt to draft rules, whether on definition or anything else, remains constantly before the
Commuttee. The question persists because many people say that they want guidelines, not ex post
Judicial responses.

Yet another observation was that “this 1s what discovery is about today.” Some enterprises
do everything on computers. It 1s not possible to raise the profile of these discovery topics higher
than 1t 1s now. And1t1s possible to do something to help. Many lawyers and many enterprises want
rational guidance on what they need to do. Such discovery can be a multi-million dollar undertaking
even 1n a single case. A definition is needed somewhere.

At the same time, the Commuttee was reminded that many cases have no discovery at all.
Only Iimited discovery 1s undertaken in many others. Rules permitting discovery do not
automatically cause discovery. Rules n this area will not foment greater activity.

Prompting Early Discussion. The second set of questions 1s whether the rules should be amended
to prompt early discussion of electronic discovery. The materials include draft amendments of Rules
26(f) and 16(b), and also a revised Form 35. These drafts respond to the common agreement that
1t 1s important to talk about these 1ssues before the problems become intractable. Inviting discussion
will not impose any new burdens on discovery 1n cases that will not involve electronic information.

The Rule 26(f) draft adds two items to the discovery plan. The first, written in general terms,
addresses whether any party anticipates disclosure or discovery of electronically stored data, and any
arrangements that might facilitate management of such disclosure or discovery. General terms were
thought better in this provision, leaving more detailed exemplification to the Committee Note or
other devices. The second addresses inadvertent privilege waiver, a topic that 18 involved with all
forms of discovery.

Some district courts have adopted local rules addressing discussion of electronic information
at the discovery conference. One question 1s whether such provisions suffice in themselves —need
the rules do more than direct attention to discussion and resolution among the parties? Are
additional rules helpful to focus the parties on what they can do?

The Form 35 changes are designed to remind the parties of the need to focus on these 1ssues
n the discovery conference.
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The Rule 16(b) changes similarly are designed to remind the court of the need to attend to
these 1ssues.

The first suggestion was that 1t mght be useful to address preservation 1ssues 1n Rule 26(f),
rather than defer them for later rules. We may need to encourage the parties to consider a
preservation order at the beginning of the litigation. This approach 1s 1llustrated 1n an elaborated
form of Rule 26(f)(3) set out 1n note 2 on page 6 of the agenda matenals.

An observer suggested a cross-reference to Rule 53 to encourage discussion about the
possible use of a master to manage discovery. A discovery master can be useful in general, but may
be particularly useful in dealing with electronic discovery.

Another value of adopting some provision i Rule 26(f) is to catch up with the local rules.
If a national rule 1s not adopted soon, there will be a patchwork of different rules across many
districts. There are at least four local district rules now. They are very specific. But the proposed
national rule will not supersede them — the specificity does not seem to be inconsistent with the
draft as 1t stands now.

It also was asked whether the Rule 16 approach would fit better in Rule 16(a), suggesting that
electronic discovery is more a general matter within the broad objectives of the pretnal conference
structure than a specific matter for a scheduling order. But 1t was noted that Rule 16(c) seemed
nappropnate, and that Rule 16(b) focuses on the time when the judge should be thinking about these
1SSUES.

Define “Document”. The third question 1s 1llustrated by a draft Rule 34(a) definition of “document.”
It may be that this 1s the only place where a definition 1s needed, satisfying the needs that instead
might be addressed by a general Rule 26 definition. At least as a first effort, this draft 1s more
abbreviated than the Rule 26 draft. But 1t includes, as optional matenial, a controvers:al provision
that includes 1n the definition “all data stored or maintained on that document ” These words
describe “metadata” and “embedded data.” An extension of this alternative would limit discovery
by requining production of metadata or embedded data only on court order. Production 1n samtized
form — .pdf or .uff — does not reveal this information. The “metadata” include information
generated by the computer itself when a document is created or a data base 15 used. This information
identifies such matters as when a document was created, what computer was used to create 1t, what
15 the history of the document, and so on. Embedded data are previous edits, comments, and the like,
created by users but stored 1n ways that do not “appear on the screen” unless a specific direction 1s
given. Both metadata and embedded data are searchable. Whether they need be produced stirs much
debate

Production of metadata and embedded data “1s not a small tssue.” We could defime
“document” to include only the information that appears on the screen. That 15 all that 1s captured
1n portable document format and like “picture” translations of electronic documents Or we could
define “document” to include all the associated information stored in the computer No one will
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know which definition is correct unless the rule provides it. The choice 1s fought out 1n all big cases.
It is not possible to assert that there 1s a settled or common practice now to provide only .pdf or .uff
format. In some cases, at least, parties are providing the information on discs that include the
metadata. Each party wants the metadata because 1t facilitates electronic searching. A “paper”
response 1s relatively useless i companson — the chore of visually sorting through 10,000,000
document pages is no longer necessary. The live question 1s whether to make discovery of metadata
and embedded data available only on court order. And an answer can be found 1 present Rule 34
only by asking a person who takes the view you want.

This view was seconded by the observation that what you want 1n discovery 18 mtellhigible
data. A .pdf picture 1s not enough. Far more information can be pulled out of the electronic file 1f
the metadata are attached.

A caution was sounded in the reminder that the document people consciously create does not
show who created 1t, when, who all got copies, and so on. The question 1s whether we should
compel production of information in addition to the “document” itself. The added information can
be useful 1n a small number of cases. But the cost may be great when large numbers of documents
are involved, and often there will be no benefit. We need a better understanding of practical realities
before undertaking to draft a rule.

A rejomning observation was that 1f metadata and embedded data are not included 1n the
definition of a document, discovery will be difficult because the requesting party will need to show
relevance. The relevance of hidden information may be hard to establish.

All of this simply frames the 1ssue. Electronic creation and preservation of documents
mcludes information that commonly is not preserved for paper documents. Ordinarly 1t 1s easy to
produce this information. It may seem as relevant as the visible “document” 1t attaches to. Should
we have a different test of relevance because there was no intent to create or preserve this
information? And should the question be addressed only as one of relevance, without attempting
to shochorn 1t into a definition of “document”?

An observer suggested that 1t 1s a trap to try to understand these questions through focusing
on the definition of a “document.” Metadata and embedded data are not documents. They are data.
There are many bits of data that have nothing to do with letters, memoranda, or the like. Emerging
best-practice information storage 1s quite different from the practices that have developed for paper
documents The questions should be addressed by means other than the definition of a document.

The question was reframed n direct terms- should a party be able to demand production in
a form that can be searched by computer? The document that appears on the screen or that 1s printed
18 only part of the file. If we define document to include the whole file, you will get 1t and be able
to search 1t The 1ssue indeed 1s more important than this, because databases commonly do not exist
m a form that even resembles a “document.” Information 1s put in  No document exists until
someone directs specific questions that are answered by preparing something that 1s a document
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As more nformation 18 put 1n, the same questions would be answered by creating a different
“document.” This form of data storage and manipulation may not yield to capture within a definition
of “document.”

The question of local rules returned briefly 1f a general national rule 1s adopted, should more
spectfic local rules be accepted? The intent should be made clear.

Returning to the defimtion question, 1t was suggested that we need to cope with what 1s a
document today. The 20th-Century concept of a document no longer avails.

The difficulties were suggested again by asking what you should do when you get a Rule 34
request for documents on specified topics. The information may be stored on thousands of
computers. A common approach is to establish a new server specifically for responding to this
discovery. Then an electronic search is done of the rest of the system, searching by words, dates, and
the like. The information 1s downloaded and stored on the discovery server. The search process 1s
based on metadata, and captures embedded data. One question 1s who gets to formulate the search
queries. A responding party will seek to formulate the queries, and will assert that the choices made
are themselves protected from discovery as work-product material. But if work-product protection
15 to be made available, there may be a need for some form of judicial review to ensure that the
search was undertaken tn a manner designed to gather all relevant informatton.

The values of broad discovery were suggested by observing that discovery 1s a search for
evidence, for truth. The analogue to embedded data 1n earlier technology 1s audio dictation that has
been erased but may be recoverable. What we decide 1n addressing these questions will govern what
1s preserved. But the costs of preservation may not be as great today as they were yesterday, and may
shrink still further tomorrow.

The final suggestion was that probably the rules cannot avoid the need for case-by-case
analysis. Generally we think of discovery i terms of good litigants who honestly seek to provide
existing iformation and bad-faith litigants who seek to conceal existing information. But new
technology makes it possible to generate new nformation from data even though the person who
possesses the data does not know that the data can generate the information. This phenomenon will
not readily yield to definition.

Form_of Production. The fourth question addressed by the drafts 1s the form of producing
electronically stored information. The first draft presents altenative Rule 34(b) provisions —— the
first requires that the party requesting discovery specify the form in which electromceally stored data
are to be produced, while the second alternative simply permits specification of form. The form of
production will determine whether metadata and embedded data are produced. The Subcommttee
could not decide whether to require, or stmply to permit, that the request specify the form of
production.
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When the request specifies the form of production there must be an opportunity to object to
the chosen form. Provision is made 1n a draft rule that again has several alternative provisions
bearing on the need to search for documents that are not reasonably accessible or are not available
1n the usual course of the producing party's activities.

Finally, the draft provides that a party may produce electronically stored information in the
form in which 1t 1s ordinanly stored, and need produce 1n only one form.

Discussion began with an observer's suggestion that the form of production affects two
1ssues. One 1s the integrity of the data. The other 1s the utility of the data — production 1n the form
in which the data are maintained may not be best. Production in a form that cannot be changed
avoids disputes about who changed the document when competing versions emerge later. Some
lingants are driven by the desire to avoid producing useful information. There are neutral,
non-alterable formats that can preserve integrnity  Andit1s important to provide metadata, which can
lead to admissible evidence; this 1s an important part of the utility of the data, and should be
discoverable.

These suggestions were reflected in the suggestion that the form of production 1s related to
the Rule 26 definition of the scope of discovery. Information 1s made useful by metadata Although
this may not fit the traditional sense of leading to the discovery of admissible evidence, 1t 1s
important for the same reasons. And the metadata or embedded data may be relevant in themselves.
Perhaps 1t 1s better to capture these elements 1n the scope of discovery than to relegate them to the
definmtion of a document or the form of responding. Or perhaps there should be an independent
provision for the production of “data” that 1s not anchored 1n the defimtion of a “document.”

Another observer suggested that the draft should be written 1n the alternative. Information
may be created 1n one form, stored 1n another, and protected for mtegrity in a third. Flexibility
should be retained for the producing party. If the procedure is made too rigid, costs will be
magnified greatly The form of the response should be addressed by focusing on the needs of the
case, beginning with the Rule 26(f) conference. And 1t will be difficult to define “metadata” or
“embedded data.” It 1s better here also to be general, to avoid confining defimitions. But the scope
of discovery should not be expanded far beyond the present scope.

It was asked how many computer users are even aware that their computers generate and
preserve metadata and embedded data. Should we demand that people produce information they
were not aware of creating?

In further discusston, an observer asked whether 1t 1s wise to allow the inquiring party to
specify a form of production. It does happen that the inquiring party may demand paper, not
electronic, matenals. A reply was that we want to protect against an obligation to produce 1n two
forms. If the responding party chooses the form, the inquiring party may find 1t more difficult to use
and ask for production in another form. Allowing an mitial specification avoids that problem.
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Another observer suggested that this question shows another aspect of the fallacy of thinking
and defining 1n terms of “documents.” The hard copy 1s an excised version of the information 1n the
electronic file. A responding party may play the game by providing only paper copy. Rather than
define “document” the rules should focus on data or information.

This comment was met by the assertion that 1t 1S not a game. The paper copy gives what has
always been given in discovery. We still need to get better information about the costs and burdens
of providing metadata and embedded data. We do not know what will be the effect of requiring that
they be produced.

In related fashion, 1t was noted that good studies have been made of the practices of big
business enterprises. In many otherwise sophisticated companies very few people are aware of the
reach of discovery. Only a minonty of major corporations even have looked into these questions.

The form-of-production 1ssue also affects Rule 33 interrogatory responses. The drafts include
a new subdivision (e) that would permit a party to respond to an interrogatory by producing
electronically stored data for search by the inquining party. Rule 33(d) occupies a nether world
between Rule 33 answers to interrogatories and Rule 34 document production. An interrogatory can
compel a party to create an answer that did not exist before the party investigated the information
required to frame an answer. Rule 33(d) enables a responding party to produce business records that
enable the inquiring party to undertake the investigation and create the answer. The Rule 33(e) draft
builds on analogy to Rule 33(d), permutting a response that provides electronic business records.
Since most business records are kept in electronic form today, 1t seems certamn that Rule 33(d)
already ts being invoked by providing electronic business records.

Providing electronic business records may require use of the responding party's software to
enable the inquiring party to determine the answer as readily as the responding party could. That is
built mto the draft, but could lead to real complications.

It 1s difficult to know how often this provision will be used. The answer will be informed
by the present use of Rule 33(d), remembering that 1n the present setting a Rule 33(d) response
ordinarily must include access to electronic records. The draft can be seen as a way to describe and
regulate discovery practice that must be occurring now.

A judge descnibed a case 1n which a party had to reconstruct a decommussioned computer
system, giving access to records through the software 1t had to recreate

It was suggested that we need much more information about the comparative costs of
producing records 1n different forms. Thrs suggestion was met by the response that the purpose 1s
to create a system in which the burden of determining an answer 1s equal for both parties. The
responding party has a choice 1t can assume the burden of making the information available n a
form that makes access and manipulation equal, or 1t can undertake to research the information and

March 25 draft



Draft Minutes
Civil Rules Advisory Committee, October 2-3, 2003
page -34-

provide an answer to the interrogatory. Access to electronic records simply mimics present Rule
33(d); the responding party has a choice of how to respond.

Another tactic has been to use a neutral, perhaps a court-appointed master, to do the search.

Burden of Responding. The fifth set of questions involves the burden of retrieving, reviewing, and
producing 1naccessible data. The proposed direction of the rule 1s clear enough: the Subcommittee
believes the rule should protect against the burden of producing “inaccessible” data unless a court
deterrmnes that the burden is justified. The difficulty is in defining or describing the distinction
between data that are accessible only with undue effort and data that genuinely are beyond recall.
The draft addresses these questions through new Rule 26 provisions, so as to reach all modes of
discovery.

One question1s whether these provisions should address disclosure as well as discovery. The
answer reflected 1n the draft 1s that disclosure should not be addressed. As reconstituted, disclosure
addresses only information that a party may use in its case. If a party has in fact retrieved
information for its own purposes and intends to use 1t, the information should be disclosed even
though the party would not have been required to retrieve 1t 1n response to a discovery request. For
that matter, once the information has 1n fact been retrieved, 1t should be subject to discovery without
regard to the burden undertaken to retrieve 1t and the retrieving party's choice not to use 1t 1n 1ts own
case.

That leaves the problem of describing the information that need not be retnieved. Much of
the problem anses from disaster-recovery systems, designed for business purposes and storing
information m a form that can be searched only with great difficulty. But it seems awkward to frame
a rule 1n terms of disaster-recovery systems. A rule could refer in open terms to undue burden or
expense, or to the need to migrate the mformation to a usable form, or to availability m the usual
course of business. The draft adds an optional proviso that protects aganst the undue burdens —
however described — only 1f the responding party preserves a single day's full set of backup data.

One difficulty with relying on access 1n the ordinary course of business 1s that there 1s little
apparent reason to protect data that are easily accessible merely because there 1s no occasion to
access them dunng ordinary business operations. Rule 34 already 1s expansive, looking for
production of documents 1n a party's possession, custody, or control. There 1s little reason to cut
back on this concept for electromc records, but the translation 1s not easy.

Even 1f rehance were to be placed on the “ordinary course of business,” some further
translation 1s required to reach parties whose records are not mamtained for business purposes.
Ordinary people should enjoy the protection of whatever protection 1s appropriate. And ordinary
people should not be able to defeat any production by asserting that because they are not in business,
nothing 1s accessible 1n the ordinary course of business.
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The one-day data backup was suggested as a pragmatic maneuver to protect against data
destruction. But it presents serious problems.

However the basic protection comes to be defined, the draft also provides that further
discovery can be ordered for good cause. The order may direct that the inquiring party pay part or
all of the response expenses. The basic provision that a court may order production of data difficult
to access has not been controversial in the Subcommittee. But there 1s concern about adding explicit
cost-bearing provisions. A past proposal to make explicit the cost-bearing authority implicit in Rule
26(b)(2) provoked controversy and was withdrawn from Judicial Conference consideration. Tt may
be better to avoid any repetition of that experience. The draft also suggests that the cost-bearing
direction might be limited to paying for “extraordinary efforts.” The term is borrowed from Texas
practice, where lawyers like it, but the concept may prove elusive.

The short of 1t is that no one on the Subcommittee favors a duty to “scour the earth” 1n all
discovery requests in all cases, but no one has suggested an easy approach through rule language.
There 1s constant change in what 1s accessible, what 1s inaccessible without great effort, what 1s 1n
fact inaccessible no matter what effort 1s expended. Accessibility may differ greatly across different
information systems.

Returning to the question of disaster-recovery systems, 1t was suggested that the practical
question 1s back-up tapes. They are designed for disaster recovery, not information retrieval. There
should be a presumption that a party need not bear the expense of maintaining back-up tapes
indefinitely or searching whatever back-up tapes are available. “Extraordmary” efforts might include
that approach, but we should seek a better definition.

Discussion of back-up tapes expanded. A back-up tape 15 a “data dump” of everythingn a
straight physical bit-stream order. It does not distinguish deleted data, programs, or anything else.
It all can be reloaded on the computer. Butit1s impossible to retrieve anything without restorning the
entire tape to the original system with the same software. Back-up tapes are useless for business
purposes after more than a few days. But information technology people refuse to destroy them
unless there 1s a clear and clearly enforced recycling program. That means that many firms are stuck
with vast numbers of old back-ups. It costs a minimum of $1,200 per tape to restore. If there are
1,000 tapes the cost1s $1,200,000 before you can even start to search the maternal. Consider a large
corporation that has several thousand servers to back up. To order it to suspend recycling tapes
inflicts some cost in acquiring ever more tapes, but the cost 1s not great. The cost of doing anything
with the preserved tapes, however, can be enormous.

The back-up tape question 1s chfferent from the “archive” systems maintained by many firms
with systems for managing electronic data. The archive systems often are not “on hine,” but are “near
line.” The information 1s easily accessible. The problem is that perhaps 30% of companies have
this. Many information technology people use back-up tapes as a substitute for archive systems.

A pithy summary was that “much has been madvertently retamed ”
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The one-day “snapshot” of information was first questioned by asking why we should require
preservation of information simply because 1t 1s no longer 1n the regular computer system. Why not
treat 1t as destroyed, just as paper documents that have been discarded? Particularly 1f a system
includes archived iformation, why require a search beyond it into back-up tapes that still may be
preserved? Perhaps we should frame a rule that creates an incentive to mamtam a good archive
system, protecting aganst discovery of information inadvertently retained only if there 1s a
systematic and thorough preservation system.

The Commuttee was reminded that “deleted’” mformation often remains available on forensic
inquiry. Information generated by the computer on its own also often remains available even though
the associated document was deliberately “deleted.” The question remamns whether any of this
material should be discoverable.

The scope of discovery today includes relevant information reasonably calculated to lead to
the discovery of admissible evidence. Do these problems suggest a need to reconsider this general
scope, as a way to free firms to revamp the way they manage information?

An observer seconded this question, adding that any rule that forces people to design
information system behavior 1n circumstances not directly tied to an actual hitigation 1s outside the
Enabling Act. This suggestion met the response that the drafts only tell parties what to do in
liigation. If the litigation duties induce people to change their practices to make it easier to comply
with iigation duties, that 1s their affair. Of course many people will not choose to change. Others
will change because they have been educated by their lawyers. Lawyers already are telling business
firms to recycle their backup tapes. Business firms are changing their information practices 1n other
ways because of the demands of discovery.

The Rule 26(b)(1) question was renewed with the statement that the Commuttee should not
back nto expanding the scope of discovery. “Reasonably calculated to lead to the discovery of
admissible evidence’ takes on a new meaning for information “buried on the hard drive.” We have
lived 1 a physical world. We are trying to adjust to a world of plasma and semiconductors But the
principles are the same. Perhaps we should not attempt 1n the rules to address “inaccessible”
electronic information any more than we have attempted to address “imaccessible” paper information
— which 1s not addressed at all It seems likely that most people today treat printed information that
has been covered by “white-out” as 1naccessible. And thurty years of warehoused files are hikely
treated as inaccessible 1n many circumstances. How can we address all of these problems?

Privilege Waiver. The sixth problem addressed, inadvertent pnivilege waiver, exists with respect to
paper discovery. The Subcommittee heard a single 1llustration of a case in which 27 people were
used for six weeks to screen paper documents for privilege. Ts that worth doing? Privilege
protection adds to the burden of screening The need to avoid madvertent production 1s greatly
increased because production often 1s held to waive privilege not only for the produced document
but for all other privileged communications on the same subject. The drafts submutted for discussion
thus go beyond electronic information.
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In approaching protection against inadvertent waiver, attention must be paid to 28 U.S.C. §
2074(b), which requires an Act of Congress to approve any rule that creates, modifies, or abolishes
an evidentiary privilege. But there 1s a strong argument that this section does not apply to erther of
the proposals. Some rules already touch on privilege, including rules adopted after § 2074(b) was
enacted. The Commuttee Note to revised Rule 26(b)(4) says that privilege 1s warved as to documents
used to prepare an expert trial witness. Rule 26(b)(5) requires a privilege log. These rules, and the
proposals on madvertent waiver, regulate the discovery process rather than pnivileges.

The first proposal has been before the Commuttee for several years. Charactenzed as the
“quick peek,” 1t draws from practices adopted by many lawyers 1n cases that involve discovery of
large quantities of paper. The parties agree that they can look at everything without any privilege
waiver. Specific discovery demands are framed to focus only on the papers the parties actually want;
discovery objections are made 1n response to those demands. These agreements have proved
effective between the parties, but it 15 uncertain whether they protect against nonparty clatrms that
a privilege has been waived by disclosure. The proposal relies on both agreement among the parties
and court order. At first blush, however, it may seem that this approach will not work for electrontc
information. Often *“the warehouse” 1s provided entire 1n the form of a few compact discs. The
requesting party has possession of all the information; how 1s 1ts search to be restricted to the parts
it later specifies as the subject of formal “production”? But if the discovery response takes a
different form, the “quick peek” approach still may work. Discovery may take the form of questions
addressed directly to the responding party's computer system, often through an intermediary and at
times through direct cooperation of the parties.

A second approach 15 designed to capture the tests that have emerged 1n the cases that
struggle to hmt the penls of madvertent warver. Mistaken production does not always waive
privilege. The general test is to ask whether waiver 1s fair. This general test 1s detailed by looking
to a number of open-ended factors such as the volume of documents searched in response to the
discovery request; the efforts made to avoid disclosure of privileged materials; whether the privilege
was identified and asserted promptly after the rmistaken production; the extent of the disclosure; and
the prejudice to any party that would result from finding or refusing to find a waiver.

These proposals both relate to all forms of discovery, not merely discovery of electronically
stored information. The question remains whether 1t 1s appropnate to address the problem at all
through the Civil Rules.

Discussion began with anew question not addressed by these proposals. Raw electronic data
may be produced in response to a discovery request. The party who requested the data may then
manipulate the data to produce information that the producing party never intended to come nto
existence, revealing trade secrets, confidential business information, or the like. The substantive law
of trade-secret protection requires diligent efforts to maintain secrecy. Does the discovery response
defeat protection? The “quick peek” approach can work i1n this area as well as 1n the area of
evidentiary privileges.
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The Committee was remunded that one reason for approaching the waiver problem by rule
18 that party agreements for a “quick peek” may not be binding on nonparties The quick peek
approach 1s being used now. It works reasonably well. But the difficulties of attempting to enshrine
1t tn a rule are great.

Despite the difficulties, the Commuttee has heard that the huge cost of privilege review is the
greatest source of expense 1n document production. And now 1t is starting to hear that the volume
of electronic data further increases the cost. The pressure to do something through the rules
increases in measure with the costs. It would be good to know how frequently the “quick peek”
approach 1s used now by party agreement, and whether other forms of party agreements are being
used. We should be anxious to get information about approaches that might be incorporated into the
rules.

Texas has a simple rule. Inadvertently produced privileged matter must be returned 1f the
producing party asks quickly. But even with this rule, hitigators say they routinely negotiate
agreements like this.

A long-familiar theme was brought back from other contexts. The draft that summarizes the
factors considered in the cases must encounter the tradition that rules should not simply adopt a list
of case-developed factors. A rule that requires return of the inadvertently produced document 1s
better; the fighting then will contest whether the document 1s privileged, not the multiple factors that
may lirmt inadvertent waiver.

An observer noted that there 1s case law requiring reasonable efforts to protect privilege.
Electronic information systems may not be designed to establish reasonable efforts. Waiver may
occur outside madvertent discovery responses.

Preservation The final problem addressed by the proposals 1s the duty to preserve electronically
stored data after the commencement of an action. Two drafts present the same approach as a new
Rule 34.1 and as an addition to Rule 26. The rule announces a preservation obligation, but then
provides a safe harbor for the good-faith operation of disaster-recovery or other systems. The safe
harbor 1s framed by stating that “nothing in these rules” requires suspension of ordinary systems
order to make 1t clear that the rule does not address preservation requirements imposed by other law.
The Rule 26 draft 1s more hmuted than the Rule 34.1 draft, however, because 1t addresses only
electromcally stored data. The Rule 34.1 draft also addresses documents and tangible things. Lastly,
the drafts include new Rule 37 provisions that prohibit sanctions for failure to preserve electronically
stored mformation unless the party willfully or recklessly destroyed data i violation of Rule 34.1
[or 26(h)(3)], or destroyed data described with reasonable particulanity 1n a discovery request.
Sanctions could not be imposed for neghgent destruction of data not specifically described i a
discovery request. This focus on “willfully or recklessly” responds to concerns raised by the
Residential Funding decision.
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A drafting question was raised by pointing out that the sanction hmt for destroying data
described 1n a discovery request does not state that the discovery request must have been recerved
before the responsive data were deleted. The drafting will be reviewed to make this clear.

A second question asked whether a sanction could be imposed for destruction of data that
are not matental. The footnotes 1llustrate a possible approach that requires a showing of matenal
prejudice to the requesting party. This provision was not included 1n the draft because of a belief
that courts exercise restraint 1n 1mposing sanctions in ways that make it unnecessary.

An explanation of the link between the sanction provision and the duty to preserve described
m Rule 34.1 for 26(h)(3)] was offered by referring to the common-law duty to preserve information.
It 1s not certain when the common-law duty attaches with respect to information relevant to htigation
not yet filed but likely to be brought. Should a party that anticipates bemg sued be obliged, for
example, to preserve backup tapes? It was thought nisky to draft a rule that might incorporate these
uncertain open-ended obligations.

The Rule 37 sanctions provision reaches a party who “made unavailable” electronically
stored information. Does that reach failure to turn over data that continue to exist? As drafted, the
rule seems to reach a “failure to produce,” and “making unavailable” can easily describe a failure
to produce. But the association among “deleted, destroyed, or otherwise made unavailable” may
limut the apparent meaning. This drafting question will be considered further.

A direct duty-to-preserve illustration was put as a question. Your computers are leased. The
lease runs out and the computers must be returned, hard drives and all Is there an obligation to
preserve the information on the hard dnves?

This question was addressed by an observer who found 1t difficult to create preservation
requirements by procedural rule. What must be preserved by a huge enterprise with many computer
systems? The problem 1s illustrated by the proviso that would require a party to preserve “a single
day's full set of * * * backup data” when an action 1s commenced A big company 1s sued every day.
The proviso would require 1t to maintain a full set of backup data covering many years.

So 1t was asked whether preservation requirements include substantive components beyond
Enabling Act reach. There are many substantive statutes and regulations that impose preservation
requirements. The Commuttee has heard many plaintive assertions that there 1s an acute need for
guidance, particularly with respect to electronically stored information. Requesting parties need
protection against information loss. But producing parties need assurance that they are protected
the ongoing routine operation of their computer systems, despite an madvertent failure to preserve
data relevant to an ongoing litigation. There 1s a risk that discovery rules will impose undue costs
— 1tself a “substantive” consequence of great importance. Perhaps in the end the Commuttee will
conclude that preservation guidance 1s beyond the proper scope of the Enabling Act. But continuing
inquiry may at least show some steps that can be taken to provide guidance.,
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These observations were followed by a reminder that the first formal inquiry made by the
Discovery Subcommuttee was a conference held at Hastings College of the Law. Both plaintiffs’ and
defendants'representatives reflected great concern about the problems of preservation and spoliation.
The agreement that there are serious problems suggests that there may be ways mn which the
Commuttee can help The fact that electromcally stored information has generated special
sensttivities, however, should not blind the Commuttee to the risk that rules that address only
electronic information may generate unintended inferences as to other forms of information.
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Draft Admiralty Rule G

The minutes of the May meeting summarize the review of draft Supplemental Rule G as it
then stood. The purpose of this rule 1s to gather all the forfeiture provisions that are now scattered
throughout the Supplemental Rules, separating them from admiralty procedure and placing them
together. The draft also addresses many 1ssues that are not addressed by the Supplemental Rules,
responding to statutory changes, the great increase in the number of civil forfeiture actions, and even
new constitutional developments. The National Association of Criminal Defense Lawyers was asked
to provide comments on an earlier draft and responded with detailed cniticisms that have been
addressed throughout the continuing revision process.

The present discussion does not aim at approval of any part of the current draft. Instead 1t
aims at providing information about the direction of the draft, providing advance notice of one of
the difficult 1ssues — standing — that wiil be presented when a draft 1s presented for Commuttee
deliberatron. With continued hard work and some luck, the draft may be ready for study at the spring
meeting.

Judge McKnight descnibed the work of the subcommittee charged to work on developing
Rule G. The subcommuttee has held five conference calls, running two hours each. It has come a
long way n the project to explore every part of the draft. Many 1ssues have been thoroughly
researched and discussed. Stefan Cassella, acting for the Department of Justice, and the letters from
the National Association of Crminal Defense lawyers, have provided invaluable help and direction.
Standing to clatm property subject to forfeiture has proved a particularly thorny 1ssue  Ned Duver,
Rules Clerk for Judge Scirica, prepared a lengthy and excellent memorandum on standing. The
central question 1s whether a possessory 1nterest should suffice to establish claim standing. Once
standing 1s recogmized, the claimant can put the government to 1ts proof. The Department of Justice
has urged a relatively narrow defimtion that limits standing to a person who would qualify as an
“owner” within the definition of the mnocent-owner defense of the Civil Asset Forfeiture Reform
Act (CAFRA), 18 USC § 983(d)(6). The Department presents compelling arguments for 1ts
position. But the issue 1s not simple  The defimtion of standing affects property nghts. Some
possessory mterests would not be protected. This narrowing may better be a matter for Congress.
A further reason for avoiding any attempt to define claim standing 1s that the problems appear to
arise i a relatively small portion of the cases. The subcommuttee has concluded that we should aim
for a rule that does not undertake to define standing.

The reasons for avoiding a definition of claim standing were stated 1n greater detail. In part,
the reasons go to the limits of the Enabhing Act process. In other part, the reasons go to the difficulty
of justifying the limits chosen in the drafts

The hmuts of the Enabling Act process begin with the changes that have made standing a
matter of renewed concern to the Department of Justice. Before CAFRA, the government's burden
n a civil forfeiture proceeding was to show probable cause to forfeit. Probable cause could be
shown even by reliance on hearsay evidence. Once probable cause was shown, the claimant had the
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burden either to prove that the property was not forfeitable or to prove a defense. In this setting,
courts adopted a “colorable interest” standing test that allowed claim standing on the basis of any
interest that, 1f proved, would satisfy the Article IIT “injury-in-fact” standing test. The apparent
reason was that 1f the property were indeed forfeitable, the claimant’s interest would be resolved at
the step of determining ownership as an element of mnnocent ownership. CAFRA, however, places
the burden on the government to prove forfeitability by a preponderance of the admissible evidence.
Two difficulties appear. One 1s that the case for forferture often depends on circumstantial evidence;
however compelling, reliance on circumstantial evidence 1s at times chancy. The second is that more
direct evidence may be available, but can be produced only at the cost of jeopardizing ongoing
criminal mvestigations or risking the effectiveness and even the lives of confidential informants.
Put to the choice of revealing this direct evidence or nisking loss of the forfeiture, the government
may be compelled to rely on the circumstantial evidence alone. The government believes that 1t
should not be forced to these burdens and nisks absent a significant prelhminary showing that the
claimant has a worthy protectable interest.

Against this background, several reasons urge caution 1n retying on the Enabling Act process
to define claim standing.

First, there 1s a plausible argument that CAFRA intends to define claim standing by §
983(a)(4), which states that any person claiming an interest in the seized property may make a claim.
There are good reasons to doubt that this provision was intended to define claim standing.
Ordinarily standing must be established by more than mere assertion; Article I does not recognize
standing for anyone who claims to have an interest but cannot point to any concrete nterest. The
provision seems procedural, designed to mvoke the admiralty rule procedures, rather than
definitonal. But some astute observers believe that the provision may define standing, and the
argument that 1t does define standing will surely be made. An attempt to narrow the defimtion of
standing will be characterized, rightly or wrongly, as an attempt to supersede Congress's recent work.

Second, the very occasion for the attempt to narrow standing arises from the consequences
of the amendments that place the burden on the government. The attempt wiil be seen as an effort
to undermine the Reform Act determination that the burden should be mcreased, quite apart from
any theory that CAFRA 1tself defines standing. It will be argued, and the argument will be carried
to Congress with force, that the Enabling Act 1s being invoked to countermand the consequences of
a delhiberate legislative choice.

Third, Enabling Act rules are not to abridge, enlarge, or modify any substantive right. As
standing doctrine exists today, the protection of claim standing extends to possessory mterests and
record-title interests that do not quahify as “ownership” within the definition of § 983(d)(6). A
person who has possession of an attache case containing $100,000 wrapped m duct tape and
surrounded by fabric softener sheets 1s protected by state substantive law against anyone who takes
1t from him. The narrow standing defimtion would defeat that protection against the United States
when 1t claims civil forfeiture. So a person who has record title to real property 1s protected against
the world The narrow standing definition would defeat that protection when the record title 1s
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treated as transparent. These refusals to recognize or protect interests protected by state law can
casily be seen as the modification or abridgement of substantive nghts.

Finally, and more generally, 1t 1s difficult to resolve in the Enabling Act process the policy
choices that must be made 1n deciding whether to supersede the judicially developed claim standing
tests. They seem better fit for resolution by Congress.

Taken together, these concerns suggest that a narrow definition of claim standing should be
undertaken only for the most compelling reasons.

Even if an attempt is made to define claim standing 1n Rule G, there are reasons to doubt the
wisdom of borrowing the § 983(d)(6) definition of “ownership.” Although 1t 1s said that Congress
looked to the standing decisions 1n drafting the defimtion, the defimtion clearly 1s narrower than the
standing decisions on the books when Congress acted. There 1s little reason to suppose that the tests
should be the same. The innocent-owner defense 1s relevant only 1f the property 1s otherwise
forfeitable; the reasons to refuse to protect attenuated interests sustain the policies that establish
forfeiture. Claim standing, on the other hand, is also relevant when the property 1s not forfeitable.
More attenuated interests deserve protection — and are protected under current standing law —
when the only 1ssue 1s whether the government must establish forfeitability in order to keep the

property.

The difficulty of appraising the arguments for a narrow standing test 1s most apparent 1n
confronting the pragmatic arguments. It 1s difficult to know how often the government will fail to
establish a worthy forfeiture claim because the only evidence is circumstantial.  Accepting the
argument that the government may need to withhold evidence to protect ongoing criminal
investigations or confidential informants, 1t 1s difficult to know how often this happens. Equal
difficulties anse i determining how often the risks are run, leading to actual interference with
ongoing nvestigations or loss of confidential informants. So too with nwsance claimants (the
prisoner who reads the Wall Street Journal and claims 1n every published forfeiture), stalking horses
who hold nominal record title, and couriers. Claims are made by such people, but 1t 1s difficult to
know how frequently and with what effect.

The reasons for adopting the § 983(d)(6) definition of ownership as the standing test were
stated more succinctly The starting pomt s that forfeiture 1s an 1 rem proceeding. The government
does not choose 1ts adversaries. Clarmants 1n fact include couriers, prisoners, and nominal title
owners Claims have been made by people who assert that although they possessed the property,
they were not aware of the possession — “I did not know that money was 1n my suitcase” — mere
naked possession. Current case law does deny standing to general unsecured creditors and to the
naked-unknowing possessor

Claims based on tenuous or fictitious interests are a great problem for the government. The

government should be required to prove forfeitability only when a claim 1s made by someone with
an mterest.  An 1llustration 1s presented by a case 1 which a motonist saw money spilling from
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laundry detergent boxes falling from the car in front of him. He stopped to gather the money and
was assailed by the driver of the first car. While they were fighting, a passing motorist called the
police. The possessory interest of the following motorist surely does not deserve protection. But
claim standing was recognized, and the government had to pay a $10,000 settlement in orderto avoid
putting on proof of forfeitability that would have jeopardized an undercover operation.

Present standing theory evolved when courts saw no harm m 1t. The government's burden
to show probable cause was not onerous. Tenuous relationships could be sorted out and rejected
when the proceedings moved to the innocent-owner defense. Now the standing theory works real
harm.

CAFRA, 1n § 983(d)(6), establishes an affirmative defense. The first step requires the
claimant to prove ownership, broadly defined. Then the claimant must establish innocence, more
narrowly defined. A donee, for example, may not be a bona fide purchaser for value and will fail
for that reason. It1s better to eliminate the “colorable interest™ test of current standing decisions and
begin with ownership as defined in § 983(d)(6).

If standing 1s not to be addressed by Rule G, however, it will be even more important to
establish procedures to resolve standing before proceeding to the government's proof of forfeitability,
A classic example 1s the person who claims that the cash 1s the proceeds of selling a ranch n
Mexico. At least there should be a preliminary showing that there was a ranch, that it was sold, and
that the selling price can account for the amount of cash involved.

It also is important to clanfy the approach to be taken when cross-motions for summary
Judgment are filed. Both forfeitability and innocent ownership may be addressed. The case for
forfeitability may depend on circumstantial evidence that presents questions for trial. But summary
judgment for the government may be appropnate on the innocent-owner defense; 1f so, judgment
should be entered for the government without need to try forfeitability.

Adoption of provisions addressing preliminary determinations on standing will require
careful drafting to ensure that the court does not resolve triable fact tssues that invoke the nght to
Jury trial.

Facing these pressures, and with the help of Ned Diver's excellent memorandum, the
subcommuttee asked for a draft that excludes a definition of standing. The draft includes procedural
protections for the government 1 addition to those that address pretrial determination of standing.
Under G(5)(a), a claim must state the claimant's interest G(5)(c) provides for interrogatories
addressing clarm standing that must be answered before a motion to dismiss can be granted This
limitation on dismissal addresses the experience that objections are made on venue, limitations, and
particularized pleading grounds before an answer 1s filed. The government wants to be able to
determine whether the clarmant has a real interest, or 1s only a stalking horse, before being put to
address these 1ssues
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A reminder of Enabling Act sensitivities was added. One concern s that if Congress allows
an Enabling Act rule to take effect by inaction, there is no Act of Congress to provide the President
an opportunity to review and perhaps to veto. The Executive Branch shares the interest that the
Enabling Act process pay attention to desirable constraints. Even when a particular proposal seems
to favor Executive Branch interests, these concerns remain and should be honored.

The relationship between bankruptcy and forfeiture proceedings was addressed. What if a
Trustee acquires interests in forfeiture property through § 541: can bankruptcy be used as a tactic to
expand standing? What about the automatic stay? The intersection of forfeiture and bankruptcy 1s
very complex. No attempt 1s made to deal with that in draft Rule G There 1s a growing body of case
law on which goes first, whether the government becomes only a claimant for forfeiture 1n the
bankruptcy proceeding. Some cases say the forfeiture goes first if issue 1s joined. Soif the forfeiture
1s mitiated after the bankruptcy proceeding commences, the Ninth Circuit Bankruptcy Appellate
Panel says the forferture goes ahead, but some bankruptcy courts reach the opposite conclusion. The
Department of Justice has decided not to address these 1ssues in Rule G at this time.

Draft G(7)(d)(ii) says that standing 1s for the court, not the jury: why? This 1s the weight of
case law. Some cases, however, assume without analysis that the question 1s for the jury, as part of
the ownership question. It was noted that the most recent conference call began to discuss this
question and related questions, but did not conclude. They remain open for further subcommuttee
work.

As a separate question, 1t was asked whether the Department of Justice intends to ask for
CAFRA amendments. Although there are some provisions that 1t would like have amended, none
focus on standing. It does not seem likely that other amendments will be suggested 1n the near
future. Congress exhausted 1ts energies for forfeiture 1ssues during the seven years of dispute that
produced CAFRA.

The discussion concluded by observing that many of the provisions in draft Rule G were
written by the Department of Justice to improve the position of claimants, This has not been a
one-way street. For the first ime, for example, the rule provides individual notice to potential
claimants in addition to notice by pubitcation. The effort 1s to produce a balanced rule that fairly
weighs competing mterests.

Filed, Sealed Settlements
Confidential settlement agreements are common. Much attention has been drawn, however,
to the occastonal practice of filing a settlement agreement under seal, The District of South Carolina
has adopted a local rule that purports to prohibit sealing a filed settlement agreement. The

Commuttee asked the Federal Judicial Center to undertake a study of this practice.

Tim Reagan presented a progress report on the study. The report addressed the frequency
of filing sealed settlement agreements, and the circumstances of filing,
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The frequency of filed sealed settlement agreements varies from district to district. Docket
records have been analyzed for just more than half of all districts. Across this sample, the average
rate 1s slightly less than one tn three hundred cases — about 0.3%. About ten percent of the courts
examined have no such filings. Another ten percent have filings at twice or more the national rate.
The rate 1n the Ihstrict of Puerto Rico 1s about 3%. In the District of Hawaii the rate 1s about 2%,
but that seems to be accounted for by the practice of filing under seal the transcript of a successful
settlement conference.

The reasons for filing are obvious 1n about half the cases. The settlement needs court
approval; the filing 1s the transcript of a settlement conference; the settlement 1s ftled with a motion
to enforce. It seems likely that other filings were made to facilitate any enforcement proceeding that
might become necessary 1n the future. For the most part the motive seems to be to protect
mformation about the amount paid.

Looking to what is sealed, with an eye to determuning whether important information is
closed to public access, 1t turns out that the complaint 1s almost never sealed. In a very small number
of cases the whole file has been sealed.

It was noted that James Rooks, of ATLA, submitted two papers on court secrecy that were
circulated to the Commuttee for this meeting. The focus 1s on secrecy 1n broad terms that reach far
beyond filed and sealed settlement agreements.

Another observation was that the FIC study provides valuable fact information to address
conjectural fears that sealed settlement agreements filed in court are depniving the public of
information needed to protect health and safety. This 1s a remarkably thorough study. But still
further inquiries are being made to determine whether present practices interfere with public access
to important information.

The FJC study also includes a survey of court rules on sealing. The docket study seems to
suggest that there 1s no correlation between court rules and the frequency of sealing,

In response to a question why the study has not turned up a greater frequency of sealed
settlement conference transcripts, it was noted that the search method reaches only matters that are
entered on the docket sheet with “seal.” In the District of Hawan the docket entrnies are unusually
complete, enabling researchers to catch more subtle nuances that may be obscured 1n other districts.
And of course practices vary. Some judges — perhaps many — do not transcribe anything at a
settlement conference. Perhaps commonly there 1s nothing 1n the record to seal But if the court
retains junisdiction to enforce a settlement, then the agreement 1s filed and sealed.

The search cannot provide assured information about rejected motions to file under seal. But
the sense 1s that this does not occur frequently. So too, there seem to be few motions to unseal.
When there 1s a motion to unseal, 1t may be made by a party or by a nonparty — usually the nonparty
15 the press.
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Consideration will be given to the question whether the FJC study has reached a point at
which 1t would be helpful to describe the mternim findings to Senator Kohl, who has long expressed
interest 1n access to litigation materials and who has introduced legislation on the topic.

Federal Judicial Center Rule 23 Study

Judge Rosenthal noted that the Class Action Subcommittee has carned forward the question
whether to adopt a settlement-class rule. The proposal that was published for comment several years
ago generated great controversy. The proposal was withdrawn as the Amchem and Ortiz decisions
were anticipated and then handed down. Those decisions emphasized limits imposed by present
Rule 23, leaving open the question whether Rule 23 should be amended to reduce rule-based
obstacles to settlement classes. Constitutional constraints remain, however, and must inform any
rule. A rule must observe constitutional requirements. Wise rulemaking often yields further,
accounting for the policies that shape constitutional requirments beyond the lirmts of compulsion.

The Federal Judicial Center was asked to undertake a study that might show whether there
15 now a need to pursue a settlement-class rule.

Mr. Willging presented a summary of the present stage of the FIC study. The “bottom line”
is that Amchem and Ortiz do not drive plaintiffs' choices between filing 1n state or federal courts,
and do not drive defendants' decisions whether to attempt removal of state-court actions. General
class-certification rules and approaches do seem to have some importance, generally in the minds
of defendants contemplating removal. Direct questions focused on the Amchem and Ortiz decisions
showed that they are not major factors, but at ttmes were among the concerns that influence the
choice of forum. The effect 1s particularly likely to be felt in property damage and personal injury
cases.

One finding has been that the cases that were settled in federal courts involved classes much
smalter than the classes 1n cases that settled in state courts. The amount of recovery per individual
class member, however, was considerably greater 1n the federal-court actions. There 1s no clear
explanation of this pattern.

Many of the cases 1n the study had parallel litigation that also was settled. Again, 1t 1s
difficult to know what this information might suggest for possible Rule 23 amendments.

It was observed that 1t is intrinsically difficult for a study like this to gather mformation about
cases that could not be settled because of doubts arising from the Amchem and Ortiz decisions.

The Commuttee thanked the Federal Judicial Center for undertaking the study. The final
report will be ready for the spring meeting.
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Rules 15, 50(b)

The Commuttee has carned forward for some time the inquiry whether Rule 15 should be
amended. One particular proposal has been to adjust the relation-back provisions of Rule 15(c)(3).
Other questions address the right to amend once as a matter of course and the best means of
expressing and perhaps distinguishing the tests for amendment before trnial and at trial. The 1ssues
are conceptually difficult. The real-world importance of the issues has not yet been examined; 1f
they are pnmarily theoretical, there may be little reason to wrestle with the conceptual questions.
In order to help frame the questions for action, a Subcommuttee chaired by Judge Kyle will study the
proposals and report to the Commuttee. It may be that proposals can be pursued in tandem with the
Style Project.

A more recent proposal addresses Rule 50(b). The proposal 1s easily defined. Rule 50(b)
contmues to allow a post-verdict motion for judgment as a matter of law only 1f the moving party
moved for judgment at the close of all the evidence. Many decistons reflect failures to comply with
this requirement, and several decisions have announced approaches that have eroded the requirement
atthe margins. The question is whether the purposes served by the present rule can be served as well
by arule that1s easier to apply and that does not cause inadvertent forfeiture of a deserved judgment.
Although easily identified, the question touches Seventh Amendment sensitivities that must be
carefully judged. This proposal too 1s referred to the Subcommittee chaired by Judge Kyle.

Rule 62 1

In response to a proposal by the Solicitor General referred to the Committee by the Appellate
Rules Commuttee, a draft of a new Rule “62.1" has been prepared. The draft seeks to express a
procedure adopted by most of the circuits to regulate relationships between district courts and
appellate courts when a motion 1s made to vacate a judgment pending appeal. There are some
variations in practice across the country, and many lawyers remamn unfamihar with the proper
procedure. Even district courts might benefit from having the procedure spelled out n the rules.
Thas proposal will be carried forward on the agenda.

Next Meeting

The next Committee meeting was tentatively set for April 29 and 30, probably n
Washington, D.C.

Respectfully submutted,

Edward H. Cooper
Reporter
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Rules Published for Conunent: August 2003

The rules published for comment 1n August 2003 are set out 1n order below. A summary of
the public comments follows each rule. Topics for discussion are presented for Rules 5.1 and 6(e).

Rule 5.1

Rule 5 | and the Commuttee Note were published as follows:

Rule 5.1. Constitutional Challenge to Statute — Notice and Certification

{a) Notice. A party that files a pleading, wnitten motion. or other paper that draws 1n guestion the

constitutionality of an Act of Congress or a state statute must promptly:

(1) :f the question addresses an Act of Congress and no party 1s the Umted States, a United

States agency, or an officer or employee of the United States sued in an official capacity:

{(A) file a Notice of Constitutional Question, stating the question and 1dentifying the

pleading, written motion, or other paper that raises the question, and

(B) serve the Notice and the pleading. written motion, or other paper that raises the

gquestion on the Attorney General of the Unmited States in the manner provided by Rule

4()(1)BY;

(2)_if the question addresses a state statute and no party 1s the state or a state officer, agency,

or emplovee sued in an official capacity:

(A) file a Notice of Constitutional Question, stating the guestion and 1dentifving the

pleading, wntten motion. or other paper that raises the question, and

(B) serve the Notce and the pleading, written motion, or other paper that raises the

question on the State Attorney General.

Rules Published 1n August 2003 -1-
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(b) Certification. When the constitutionality of an Act of Congress or a state statute is drawn 1n

question the court must certify that fact to the Attorney General of the Umited States or to the State

Attorney General under 28 U.S.C. § 2403

(¢) Intervention. The court must set a time not less than 60 days from the Rule 5.1(b) certification

for intervention by the Attorney General or State Attornev General.

(d) No Forfeiture. A party’s failure to file and serve a Rule 5.1(a) notice, or a court’s failure to

make a Rule 5.1(b) certification, does not forfeit a constitutional right otherwise timely asserted

Committee Note

Rule 5.1 implements 28 U.S.C. § 2403, replacing the final three sentences of Rule 24(c). New
Rule 5.1 requires a party who files a pleading, written motion, or other paper that draws m question
the constitutionality of an Act of Congress or a state statute to file a Notice of Constitutional
Challenge and serve 1t on the United States Attorney General or State Attorney General. The notice
must be promptly filed and served. This notice requirement supplements the court’s duty to certify
a constitutional challenge to the United States Attorney General or the State Attorney General. The
notice will ensure that the Attorney General 1s notified of constitutional challenges and has an
opportumity to exercise the statutory right to intervene at the earliest possible point in the htigation.
The court’s § 2403 certification obligation remains, and 1s the only notice when the constitutionality
of an Act of Congress or state statute 1s drawn 1n question by means other than a party’s pleading,
wrntten motion, or other paper.

Moving the notice and certification provisions from Rule 24(c) to a new rule 18 designed to
attract the parties’ attention to these provisions by locating them in the vicimity of the rules that
require notice by service and pleading.

Rule 5.1 goes beyond the requirements of § 2403 and the former Rule 24(c) provisions by
requiring notice and certification of a constitutional challenge to any Act of Congress or state statute,
not only those “affecting the public interest.” 1t 1s better to assure, through notice, that the Attormey
General 1s able to determine whether to seek intervention on the ground that the Act or statute affects
a public interest.

The 60-day period for intervention murrors the time to answer set by Rule 12(a)(3)(A). Pretnal
activities may continue without interruption during this period, and the court retains authority to
grant any appropriate interlocutory relief. But to make this period effective, the court should not
make a final determination sustaining a challenge before the Attorney General has responded or the
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period has expired without response. The court may, on the other hand, reject a challenge at any
time. This rule does not displace any of the statutory or rule procedures that permit dismissal of all
or part of an action — including a constitutional challenge — at any time, even before service of
process.

Discussion Topics. The comments suggest two revisions.

The first revision seems a good 1dea. Rule 5.1(a)(1) and (a)(2) would be revised by deleting

"sued" 1n each place:

(1) 1f the question addresses an Act of Congress and no party 1s the United States, a United

States agency, or an officer or employee of the United States sued 1n an official capacity *

* &

(2) 1f the question addresses a state statute and no party is the state or a state officer, agency,

or employee sued in an official capacity * * *.

The theory is direct. There 1s no need to give Rule 5.1 notice 1f an officer or employee 1s a
plamtiff 1n an official capacity. The statute that requires court certification, 28 U.S.C. § 2403, does
not employ the “sued” restriction. “to which the United States or any agency, officer or employee
thereof 13 not a party * * *.” The parallel Appellate Rule 44, 1s similar: “in which the United States
or 1ts agency, officer, or employee 18 not a party in an official capacity * * *.” (The expressions as

to state statutes and state officers are stmilar )

The second possible revision would specify a method to serve the State Attorney General 1n

subdivision (a)(2)(B):

Rules Published in August 2003 -3-
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(B) serve the Notice and the pleading, written motion, or other paper that raises the

question on the State Attorney General by certified or registered mail.

The argument for adding these words is that without them, service can be made by ordinary
mail under Rule 5(b)(2)(B). State Attorneys General may experience the same problem that the
Department of Justice has described: notice by ordinary mail may not be treated with an appropnate

degree of reverence by mailroom workers, delaying delivery of notice to a person situated to respond.

The opposing argument 1s one encountered in deliberating on proposed Supplemental Rule

G. Specifying the details of service, rule-by-rule, can become outdated.

The competing considerations are clear. The balance can be weighed by those with a good

sense of practical reahties.

Finally, it may be useful to remark on comment 03-CV-10, B1ll Lockyer, Attorney General
of Califorma Expressing strong support for Rule 5.1, the comment notes: “It 1s this office's
experience that the clerk's-notice requirements of current Rule 24(c) often go unsatisfied.” The
requirement of party notice “increases the likelthood that an Attorney General will be notified of

such hiigation * * *”
Summary of Comments: August 2003 Rule 5.1

03-CV-005. Hon Geralding Mund: As to style, 1t 1s better to say “A party who” rather than “A party

that.” This rule should be incorporated in the Bankruptcy Rules “as we recerve constitutional
challenges to both state and federal statutes and there 1s no requirement here that notice be given in

a bankruptcy case.”

Rules Published 1n August 2003 -4-
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03-CV-008, State Bar of California Committee on Federal Courts: (1) Creating a new Rule 5.1

“seems likely to highlight the notice requirement i a way the current rules fail to do.” The
Commuttee supports this. (2) Rather than set a mintmum 60-day period for intervention, the peniod
should be set 1n the district court's discretion. Action 1s likely to be frozen for the 60 days, and that
can thwart timely relief. Rule 24 requires ttumely intervention; that suffices There is no indication
that state or federal governments have suffered for lack of an explicit ttme period for intervention.
The analogy to the 60-day answer period in Rule 12(b)(3)(A) 1s not persuasive; the statutory
challenge may arise later n the litigation, and for that matter some statutes require the government
to answer 1n less than 60 days. (3) Literally, Rule 5.1 may require multiple notices; a party should

be required to file only one notice 1n a single case.

03-CV-005, State Bar of Michigan Commuttee on Federal Courts: (1) Delete “sued” from both (a)(1)

and (a)(2). “and no party 1s the United States, a United States agency, or an officer or employee of
the United States sued in an official capacity.” Notice should not be required if an officer or
employee of the United States ts a plamtiff in an official capacity Appellate Rule 44 reads: “in
which the United States or 1ts agency, officer, or employee 15 not a party 1n an official capacity.” (2)
There 1s no reason to require the party to give notice; notice from the court clerk, required by statute,
suffices. (3) But 1f the rule does provide that the party give notice, (a)(2)(B) should specify the
method of serving notice on the State Attorney General: “serve * * * the State Attorney General by

sending copies by regstered or certified mail.”

03-CV-010, Bill Lockyer, Attorney General of California: Supports the proposal. “It 1s this office’s

expenence that the clerk's-notice requirements of current Rule 24(c) often go unsatisfied. As a
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result, we are frequently ignorant of pending lhitigation in district court that involves the
constitutionality of a state statute. Proposed Rule 5.1 increases the likelihood that an Attorney
General will be notified of such Iitigation * * *” And 1t 1s good to reach all statutes, not only those

that affect the public interest.

03-CV-011, Peter D. Keisler, Assistant Attorney General, Civil Division, U. S. Department of

Justice: Expresses the Department of Justice's “strong support of the final proposal.” (1) Despite §
2403 and Civil Rule 24(c), “there have been many instances in which the Attorney General has not
been provided with notice of constitutional challenges or has received informal notice at a late stage
of a proceeding.” Requiring notice by a party 1n addition to the court certification “will ensure that
the Attorney General 1s made aware of constitutional challenges 1in a timely manner.” The
incremental burden on the parties 1s shight — Rule 24(c) now requires the party to call the court's
attention to the duty to certify. (2) The 60-day intervention period recognizes “the Department's
mternal admunistrative procedures that must be followed upon receipt of a notice.” But the
Commuttee Note should state that Rule 5.1 does not itself restrict the Attorney General's opportunity
to intervene more than 60 days after the Rule 5.1(b) certification, and that the rule does not limit the
opportunity to intervene after final judgment 1f a party or the court fails to comply with the duty to
give notice or certify (3) After considering other possible methods of serving the party's notice, the
Department has concluded that service in the manner provided by Civil Rule 4(1)(1)}(B) “will best
ensure timely and proper processing of notices.” (4) The differences between Civil Rule 5.1 and
Appellate Rule 44 are justified. It1s1mportant that the government have an opportunity to be present

“as a party 1n district court, where the factual record 1s made and constitutional arguments are
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developed.” Tn addition, notice “under Appellate Rule 44 functions more smoothly given the nature
of the appeals process and the centralized circuit court structure.” (This comment also expresses
approval of several other features of proposed Rule 5.1 that have not drawn adverse comment by

other participants.)

03-CV-013, Federal Magistrate Judges Assn., by Hon. Louisa S Porter: Supports Rule 5.1, and

specifically mentions (1) moving this out from Rule 24(c); (2) placing the burden of notification on
the party that brings constitutionality into question; (3) addressing the “interface with” the § 2403

certification requirement; and (4) establishing a 60-day intervention period.
Rule 6(e)

Rule 6(¢) and the Commuttee Note were published as follows:
Rule 6. Time

% % ok ok ok

(e) Additional Time After Certain Kinds of Service tnderRule-5h}2)B)Cyor (D).

Whenever a party

1Tgs must or may
act within a prescribed perniod after the-servree-of anotice-or-otherpaperupon-theparty-and-the
notrec-or-papertsservedupomtireparty service and service 1s made under Rule 5(b)(2)(B), (C), or

(D), 3 days shaltbe are added to after the presertbed period.

Committee Note

Rule 6(e) 1s amended to remove any doubt as to the method for extending the time to respond
after service by mail, leaving with the clerk of court, electronic means, or other means consented to
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by the party served. Three days are added after the prescribed period expires. All the other time-
counting rules apply unchanged.

One example illustrates the operation of Rule 6(e). A paper i1s matled on Wednesday. The
prescribed time to respond 1s 10 days. Assuming there are no intervening legal hohidays, the
prescribed period ends on Wednesday two weeks later. Three days are added, expiring on the
following Saturday. Because the last day 1s a Saturday, the time to act extends to the next day that
1s not a legal holiday, ordinarily Monday.

Other changes are made to conform Rule 6(e) to current style conventions.

Discussion Topics. The comments summarized below, and the Appellate Rules Commuttee proposal

to publish a parallel Appellate Rule 26(c) for comment set out below, suggest two topics for
discussion. One is famihar: the time-counting rules are too complex. The Standing Commuttee
should establish a process that will lead to uniform and simpler counting rules for all procedures,
Appellate, Bankrupicy, Criminal, and Civil. The system that seems to draw the greatest favor relies
on calendar-week counting. This will be an important project, and 1s likely to confront conflicting
pressures at the point of selecting the time periods to substitute for present periods. Many present
pertods are unrealistically short, and there will be pressure from the bar to lengthen even the periods
that are realistic. The desire to expedite litigation 1s also stron g, however, and the outcome will have

to be worked through carefully for each time period.

The other topic goes to an ambiguity that remains 1n Rule 6(e) as published. Two tasks are
presented One 1s the drafting chore: how do we clearly express a clear answer. The other 1s the

choice: just how much time do we want to add with the 3 days?
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The ambiguity arises from referring to adding 3 days “after the period.” The common
1llustration is a time period that ends on Saturday. Is Sunday the first of the 3 days? Oris Monday

the first of the 3 days — or, 1f Monday 1s a legal holiday, 1s Tuesday the first?

The Appellate Rules Commuttee believes that the 3 days should be added only after the last
day of the time that would be allowed without adding the 3 days. Thus 1f the 30th day of a 30-day
period is a Saturday, the period ends on Monday (or Tuesday 1f Monday 1s a legal holiday), and the
first day of the 3 added days 1s Tuesday (or Wednesday). Their expression, adapted to Civil Rule

6(¢e), would be:

(e) Additional Time after Certain Kinds of Service. Whenever a party must or may act
within a prescnbed period after service and service is made under Rule 5(b)(2)(B), (C), or

(D), 3 calendar days are added after the prescribed period would otherwise expire under

subdivision (a).

(The Appellate Rules refer to “calendar” days. Apparently many day-counters draw the same
distinction between real — “calendar” — days and “business days.” Business days do not include
Saturdays, Sundays, or legal holidays. We should think carefully about introducing a new term that
would appear only in Rule 6(¢), and also about the alternative of sweeping through all of the rules

to specify calendar or business days.)

The Appellate Rules Commuttee also adds an explanation and an example to the Commuttee

Note, and urges that the same example be added to the Note for Civil Rule 6(¢e):
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Under the amendment, a party that 1s required or permutted to act within a prescribed period
should first calculate that period, without reference to the 3-day extension provided by Rule 6(e), but
with reference to the other time-computation provisions of the Civil Rules. (For example, 1f the
prescribed period s less than 11 days, the party should exclude intermediate Saturdays, Sundays, and
legal holidays, as instructed by Rule 6(a).) After the party has 1dentified the date on which the
prescribed period would expire but for the operation of Rule 6(e), the party should add 3 calendar
days. The party must act by the third day of the extension, unless that day 1s a Saturday, Sunday, or
legal holiday, in which case the party must act by the next day that 1s not a Saturday, Sunday, or legal

holiday.

To 1llustrate further: A paper is served by mail on Thursday, August 11, 2005. The prescribed time
torespondis 30 days. Whether or not there are intervening legal holidays, the prescribed period ends
on Monday, September 12 (because the 30th day falls on a Saturday, the prescribed period extends
to the following Monday). Under Rule 6(e), three calendar days are added — Tuesday, Wednesday,

and Thursday — and thus the response 1s due on Thursday, September 15, 2005.

Some of the comments suggested the opposite approach, reducing the effect of the Rule 6(e)
extension. On this approach, the onginal period to act is counted out, and the added 3 days begin
with the next day without regard to the character of the next day. If the next day 1s a Saturday,
Sunday, or legal holiday, 1t counts. There will be more than 3 extra days only if the third and final

day of the extension falls on a Saturday, Sunday, or legal holiday.

The argument for reducing the effect of the extension 1s the ever-present argument for

expedition. The onginal proposal was not to provide any additional time for electronic service; the
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added time was provided to recognize the occasional snafus that may occur with electronic service,

and also as a means of not discouraging consent to electronic service.

The choice would be easier if 1t were possible to identify general present practice with
confidence. One of the reasons for tacking the 3 days onto the end of the period, not the beginning,
was the representations of many practicing lawyers that they have added Rule 6(¢) time at the end.
But those representations did not provide clear information as to the means of calculating the end
of the imuial period. If many lawyers have been m the habit of counting as the Appellate Rules
Commuttee suggests, adoption of that practice makes sense. If they have been generally confused

and uncertain, the choice might be made on the basis of more abstract principles.

If the choice is to go for the lesser extension, the most cogent suggestion 1n the comments

is to delete the reference to a “period” and substitute day counting:

(e) Additional Time after Certain Kinds of Service. Whenever a party must or may act
within a prescribed perrod number of days after service and service 1s made under Rule

5(b)}(2)(B), (C), or (D), 3 days are added after the last-numbered day.
The Commuttee Note would adapt the Appellate Rules Note to the opposite conclusion.

No recommendation 1s made as to the better choice.
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MEMORANDUM

DATE: October 14, 2003
TO: Adwvisory Committee on Appellate Rules
FROM: Patrick J. Schiltz, Reporter

RE: Item No. 01-03

At 1ts Spring 2002 meeting, this Committee decided to refer to the Advisory Commuttee
on Civil Rules the proposal of attorney Roy H. Wepner that Appellate Rule 26(c) and Civil Rule
6(e) be amended to eliminate uncertainty about how their “three-day provisions” are applied.
Attached 1s a copy of my memorandum of March 27, 2002, which explains one aspect of this
problem n detail and recommends referral to the Civil Rules Commuttee.

In August, the Civil Rules Commuttee published for comment an amendment to Rule 6(e)
that would resolve the uncertainties that have arisen about the application of the “three-day rule”
by district courts. The proposed amendment and accompanying Commuttee Note are attached.
Also attached 1s an excerpt from a memo by Prof. Edward Cooper, the Reporter to the Civil
Rules Commuttee, in which excerpt Prof. Cooper describes the reasoning behind the proposed
amendment.

The proposal of the Civil Rules Commuttee seems sound, except that, as I have discussed
with Prof. Cooper, I believe that the Commuttee Note to the amendment to Rule 6(e) needs to be
expanded shightly to make sure that there 1s no ambiguity regarding the following situation: A
paper 1s served by mail. The prescribed period 1s 30 days. The 30th day falls on a Saturday. Are

the three days counted beginning on that Saturday — thus making the paper due on Tuesday —

-1-



or are the three days counted beginning on Monday (when the prescribed pertod would expire
under the time calculation provisions of the Civil Rules, 1n the absence of the three-day
extension) — thus making the paper due on Thursday? Prof. Cooper and I discussed this at
length, eventually agreeing that amended Rule 6(e) 1s not entirely clear on this point.

I have attached a draft amendment to Rule 26(c). The amendment and accompanying
Commuttee Note would resolve the ambiguity 1n the Appellate Rules 1n the same manner as the
proposed amendment to Civil Rule 6(¢) resolves the ambiguity 1n the Civil Rules. I'have put the
phrase “would otherwise expire” in brackets, because I cannot decide whether the phrase would
be helpful. (The phrase 1s not in the amended Civil Rule, but perhaps it should be.) The
Commuttee Note that I have drafted is somewhat longer than the Commuttee Note to the
amendment to Civil Rule 6(e), so as to address the issue described in the preceding paragraph —

and, I hope, so as to leave less room for future misunderstandings.
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Rule 26. Computing and Extending Time
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(c) Additional Time after Service. When a party 1s required or permitted to act within a
prescribed period after a paper 1s served on that party, 3 calendar days are added te after

the prescribed peniod [would otherwise expire] unless the paper is delivered on the date of

service stated in the proof of service. For purposes of this Rule 26(c), a paper that 1s
served electronically 1s not treated as delivered on the date of service stated in the proof
of service.

Committee Note

Subdivision (c). Rule 26(c) has been amended to eliminate uncertainty about application
of the 3-day extension. Civil Rule 6(e) was amended 1n 2004 to elmmate similar uncertainty in
the Civil Rules, uncertainty that was described at length in 4B CHARLES ALAN WRIGHT &
ARTHUR R. MILLER, FEDERAL PRACTICE & PROCEDURE § 1171, at 595-601 (2002).

Under the amendment, a party that is required or permutted to act within a prescribed
period should first calculate that period, without reference to the 3-day extension provided by
Rule 26(c), but with reference to the other time computation provisions of the Appellate Rules.
(For example, 1f the prescribed period is less than 11 days, the party should exclude mtermediate
Saturdays, Sundays, and legal holidays, as instructed by Rule 26(a)(2).) After the party has
1dentified the date on which the prescribed period would expire but for the operation of Rule
26(¢), the party should add 3 calendar days. The party must act by the third day of the extension,
unless that day 1s a Saturday, Sunday, or legal holiday, in which case the party must act by the
next day that 1s not a Saturday, Sunday, or legal holiday.

To 1illustrate: A paper 15 served by mail on Wednesday, June 1, 2005. The prescribed
time to respond 1s 10 days. Assuming there are no intervening legal holidays, the prescribed
penod ends on Wednesday, June 13, 2005. (See Rules 26(a)(1) and (2).) Under Rule 26(c),
three calendar days are added — Thursday, Friday, and Saturday. Because the last day 1s a
Saturday, the time to act extends to the next day that 1s not a Saturday, Sunday, or legal hohday.
Thus, the response 1s due on Monday, June 20, 2005.

To illustrate further. A paper 15 served by mail on Thursday, August 11, 2005. The

prescribed time to respond 1s 30 days. Whether or not there are intervening legal holidays, the
prescribed period ends on Monday, September 12 (because the 30th day falls on a Saturday, the

3.
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prescribed period extends to the following Monday) Under Rule 26(c), three calendar days are
added — Tuesday, Wednesday, and Thursday — and thus the response 1s due on Thursday,
September 15, 2005.
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Rule 26. Computing and Extending Time
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(c) Additional Time after Service. When a party is required or permitted to act within a

prescribed period after a paper is served on that party, 3 calendar days are added to after

the prescribed period would otherwise expire under Rule 26(a) unless the paper is

delivered on the date of service stated in the proof of service. For purposes of this Rule
26(c), a paper that is served electronically is not treated as delivered on the date of service
stated 1n the proof of service.

Committee Note

Subdivision (c). Rule 26(c) has been amended to eliminate uncertainty about application
of the 3-day extension. Civil Rule 6(e) was amended in 2004 to eliminate similar uncertainty in
the Civil Rules, uncertainty that was described at length in 4B CHARLES ALAN WRIGHT &
ARTHUR R. MILLER, FEDERAL PRACTICE & PROCEDURE § 1171, at 595-601 (2002).

Under the amendment, a party that is required or permitted to act within a prescribed
period should first calculate that period, without reference to the 3-day extension provided by
Rule 26(c), but with reference to the other time computation provisions of the Appellate Rules.
(For example, if the prescribed period is less than 11 days, the party should exclude intermediate
Saturdays, Sundays, and legal holidays, as mstructed by Rule 26(a)(2).) After the party has
identified the date on which the prescribed period would expire but for the operation of Rule
26(c), the party should add 3 calendar days. The party must act by the third day of the extension,
unless that day is a Saturday, Sunday, or legal holiday, in which case the party must act by the
next day that is not a Saturday, Sunday, or legal holiday.

To illustrate: A paper is served by mail on Wednesday, June 1, 2005. The prescribed
time to respond is 10 days. Assuming there are no intervening legal holidays, the prescribed
period ends on Wednesday, June 15, 2005. (See Rules 26(a)(1) and (2).) Under Rule 26(c),
three calendar days are added — Thursday, Friday, and Saturday. Because the last dayisa
Saturday, the time to act extends to the next day that is not a Saturday, Sunday, or legal holiday.
Thus, the response is due on Monday, June 20, 2005.

To illustrate further: A paper is served by mail on Thursday, August 11, 2005. The
prescribed time to respond is 30 days. Whether or not there are intervening legal hohdays, the
prescribed period ends on Monday, September 12 (because the 30th day falls on a Saturday, the
prescribed period extends to the following Monday). Under Rule 26(c), three calendar days are
added — Tuesday, Wednesday, and Thursday — and thus the response is due on Thursday,
September 15, 2005.






MEMORANDUM

DATE: March 27, 2002
TO: Advisory Commuttee on Appellate Rules
FROM: Patrick J. Schiltz, Reporter

RE: Item No. 01-03

Attorney Roy H. Wepner has called the Commuttee’s attention to an ambiguity in the way
that Rule 26(a)(2) interacts with Rule 26(c). (A copy of Mr. Wepner’s letter is attached.)

Rule 26(c) provides that “[w]hen a party is required or permitted to act within a
prescribed period after a paper 1s served on that party, 3 calendar days are added to the prescribed
period unless the paper is delivered on the date of service stated in the proof of service.” For
example, under Rule 31(a)(1), the appellee must serve and file a brief within 30 days after the
appellant’s brief 1s served. If the appellant serves its brief by mail, the appellee’s brief must be
served and filed within 33 days — the 30 days prescribed m Rule 31(a)(1) plus the 3 days added
to that prescribed period by Rule 26(c).

Rule 26(a)(2) currently provides that, in computing any period of time, intermechate
Saturdays, Sundays, and legal holidays are excluded when the period of time 15 less than 7 days,
and included when the period of time is 7 days or more. This Commuttee has proposed amending
Rule 26(a)(2) so that the demarcation line 1s changed from 7 days to 11 days. The purpose of the
proposed amendment 1s to make time calculation under the Appellate Rules consistent with time

calculation under the Civil Rules and Criminal Rules.



The ambiguity is this: In deciding whether a deadhine 1s less than 7 days or 11 days,
should the court “count” the 3 days that are added to the deadline under Rule 26(c)? Suppose,
for example, that a party has 5 days to respond to a paper that has been served upon her by mail.
Is she facing a 5-day deadline — that 1s, a deadfine “less than 7 days” for purposes of current
Rule 26(a)(2) — and therefore a deadline that should be calculated by excluding intermediate
Saturdays, Sundays, and legal holidays? Or 1s she facing an 8-day deadline — that 1s, a deadline
that 1s not “less than 7 days” for purposes of current Rule 26(a)(2) — and therefore a deadline
that should be calculated by including intermediate Saturdays, Sundays, and legal holidays?

This question never arises under the current version of Rule 26(a)(2). The question
would arise only with respect to 4-, 5-, or 6-day deadlines, as only then would including the 3
extra days provided by Rule 26(c) change the deadline from one that 1s less than 7 days to one
that 1s 7 days or more. But there are no 4-, 5-, or 6-day deadlines in the Appellate Rules.

This question will anise under the amended version of Rule 26(a)(2). (The amendment
will take effect on December 1, 2002, barring Supreme Court or Congressional action.) Under
amended Rule 26(a)(2), the question will arise with respect to 8-, 9-, and 10-day deadlines.
There are no 8- or 9-day deadlines in the Appellate Rules, but there are several 10-day deadlines.

A lot turns on this question. Suppose that a party has 10 days to respond to a paper that
has been served by mail If the 3 days are added to the deadline before asking whether the
deadline 1s “less than 11 days” for purposes of amended Rule 26(a)(2), then the deadline 1s not
“less than 11 days,” intermediate Saturdays, Sundays, and legal holidays do count, and the party
would have at least 13 calendar days to respond. If the 3 days are not added to the deadline

before asking whether the deadline 1s “less than 11 days” for purposes of amended Rule 26(a)(2),
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then the deadline is “less than 11 days” for purposes of Rule 26(a)(2), intermediate Saturdays,
Sundays, and legal holidays do not count, and the party would have at least 17 calendar days to
respond.

Mr. Wepner 1s correct that this problem should be fixed. But 1t 1s difficult to know
exactly how the problem should be fixed or by whom.

The district courts have wrestled with this problem under the Civil Rules for 17 years, yet
they have failed to agree on a solution. Professor Arthur Miller devotes 7 pages to this problem
n the new edition of Volume 4B of Federal Practice & Procedure.' Professor Miller’s
discussion outlines three possible ways of solving the problem (actually four, as the second
option has two “sub-options”), but cites disadvantages to each. The problem 1s a complicated
one.

The problem 1s also one that should not be addressed only by the Appellate Rules
Commuttee. After December 1, the identical issue will arise under the Appellate Rules, the Civil
Rules, and the Criminal Rules. If time 1s to be calculated the same under all three sets of rules,
the 1ssue will have to be resolved at the same time and 1n the same manner by the three advisory
committees. One of those commuttees will have to take the lead.

Judge Alito and I believe — and the Reporter to the Civil Rules Commuttee agrees — that
the Civil Rules Commuttee should take the lead on this matter. The Civil Rules Commuttee 1s, 1f
you will, the “biological parent” of this issue; this Commuttee is only the “adoptive parent.” The

Civil Rules Commuttee has 17 years’ experience with this 1ssue; this Commuttee has none. And

See 4B CHARLES ALAN WRIGHT & ARTHUR R MILLER, FEDERAL PRACTICE &
PROCEDURE § 1171, at 595-601 (2002). A copy of this section 15 attached.
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this 1ssue 1s a bigger problem for the Civil Rules than for the (amended) Appellate Rules. The
problem does not arise unless a party 1s required to act within a prescribed period of 8, 9, or 10
days after a paper 1s served on that party. The Appellate Rules contain no 8- or 9-day deadlines
and only a handful of 10-day deadlines that are tnggered by service (as opposed to by the filing
of a paper or the entry of an order). Only one of these 10-day deadlines 1s of any real
consequence — the deadline 1n Rule 27(a)(3)(A) regarding responding to motions.> By contrast,
the Civii Rules appear to contain at least a dozen 10-day deadlines that are triggered by service

I recommend that the Committee refer Mr. Wepner’s letter to the Civil Rules Committee.

*This Commuttee has proposed amending Rule 27(a}(3)(A) so that 1t provides 8 days to
respond to a motion, rather than 10. But the change will not eliminate the problem cited by Mr.
Wepner.
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Summary of Comments: August 2003 Rule 6(¢)

03-CV-001, ThomasJ. Yerbich (Court Rules Attorney, D. Alaska): (1) Suggests that Rule 6(a) should

be amended to ensure that the three days added by Rule 6(¢) do not convert all 10-day periods to 13-

day periods: “(a) * * * When the period of time prescribed or allowed 1s less than 11 days
determined without regard to subdivision (e), intermediate Saturdays * * *”

(2) Urges that a further change should be made to ensure that time 1s not extended too much,
and computations are not complicated too much, for situations in which the penod ends on a
Saturday, Sunday, or legal holhiday. If the period ends on a Saturday, for example, the three Rule 6(¢)
days should begin on Sunday, not Monday or the next day that 1s not a legal holiday. Possible
confusion arises from referring to a “period” to act — the period ends not on Saturday but on
Monday, implying that the three days are added after Monday. To fix this problem, substitute

“number of days” for “period™:

Whenever a party must or may act within a prescribed perrod number of days after service

and service is made under Rule 5(b)(2)(B), (C), or (D), 3 days are added after the perrod

number of days [expires?].

(This comment includes several examples of ways to calculate 1in “business days™ and “calendar

days.”)

(3) Offers a proposal for the “counting backward” question — what happens 1f you must act
*“10 days before” a defined day and the tenth day before 1s a Saturday, Sunday, or [egal holiday. May

you file on Monday, or the next day that 15 not a legal hohday, even though 1t 1s less than 10 days
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before the defined day? The proposal relies on “not later than” to say that you must file before the

10th day:

() Whenever a party has the right or 1s required to do some act or take some proceedings
within a period of time before a specified date or event prescribed or allowed by these rules,
by the local rules of any district court, or by order of court, or by any apphcable statute, the
right must be exercised, the required act performed or the proceedings taken, not later than

the prescribed time preceding the specified date or event.

03-CV-003. Professor Patrick J. Schiltz: Professor Schiltz describes a draft Committee Note for the

parallel amendment of Appellate Rule 26(c), recommending the opposite answer to the question

addressed by Comment 03-CV-001:

Under the amendment, a party that 1s required or permitted to act within a prescribed period
should first calculate that period, without reference to the 3-day extension provided by Rule 26(c),
but with reference to the other time computation provisions of the Appellate Rules. (For example,
if the prescribed period 1s less than 11 days, the party should exclude intermediate Saturdays,
Sundays, and legal holidays, as instructed by Rule 26(a)(2). After the party has identified the date
on which the prescnbed period would expire but for the operation of Rule 26(c), the party should
add 3 calendar days. The party must act by the third day of the extension, unless that day 1s a
Saturday, Sunday, or legal holiday, in which case the party must act by the next day that 1s not a

Saturday, Sunday, or legal holiday.
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To 1llustrate further: A paper 1s served by mail on Thursday, August 11, 2005. The
prescribed time to respond 1s 30 days. Whether or not there are intervening legal holidays, the
prescribed period ends on Monday, September 12 (because the 30th day falls on a Saturday, the
prescribed period extends to the following Monday). Under Rule 26(c), three calendar days are
added — Tuesday, Wednesday, and Thursday — and thus the response 1s due on Thursday,

September 1, 2005.

(If the Appellate Rules version 1s adopted, 1t should be 1n the form approved by the Appellate Rules

Commuttee.)

03-CV-007, S. Chnistopher Slatten, Esq.: Amended Rule 6(¢) remains ambiguous. Do we add 3

“calendar days” or 3 “business days”’? It would be good to emulate appellate Rule 26(c) by
providing that “3 calendar days are added after the period.” If the period ends on Friday, for

example, Saturday, Sunday, and Monday are the 3 days.

03-CV-008, State Bar of California Committee on Federal Courts: Supports the clarification.

03-CV-009, State Bar of Michigan Commuittee on Umted States Courts: (1) Federal time-counting

rules are too complicated. A uniform set of rules, based on calendar weeks, should be substituted
for Civil, Crimmal, and Appellate Rules. (2) The Committee Note rejects the argument that the 3
added days are an independent peniod of less than 11 days, so that Saturdays, Sundays, and legal
holidays are excluded. But the Rule remains ambiguous. It should say: “3 consecutive calendar days
are added after the period ™ (3) The rule remains ambiguous as to the time when the “prescribed

period” ends. If the last day 1s a Saturday, Sunday, or legal holiday, does 1t end only on the next day
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that 1s none of those? Clarity can be achieved by saying: “The 3 days must be added before

determining whether the last day of the period falls on a day that requires extension under Rule 6(a).”

03-CV-011, Peter D. Keisler, Assistant Attorney General, Civil Division, U.S. Department of

Justice: Suggests one addition: “3 calendar days are added after the period.” “[T]his addition will

make absolutely clear the Committee's intention that parties include weekends and holidays when

counting the three extra days.”

03-CV-012, Alex Manners, Compul.aw: Ambiguities remain. First, the 3 additional days should be

described as “calendar days,” to ensure that Saturdays, Sundays, and legal holidays are counted.
Second, 1t may be uncertain when a period ends 1f the last day 1s a Saturday, Sunday, or legal
holiday. Are the 3 days added after the last day to act if there were no extension? This can be made
clear by adding this at the end: “If the original peniod 1s less than 11 days, the original period is
subject to Rule 6(a), whereby holidays and weekends are excluded from the computation, and then

three calendar days are added.”

03-CV-013. Federal Magistrate Judges Assn , by Hon. Louisa S Porter: Supports the proposal. But
time calculations under Rule 6 are still “rather complex,” and indeed “border on being labyrinthian
and require ‘finger counting,’ a very fallible method.” The Standing Committee and Advisory
Committee should “revisit Rule 6 in 1ts entirety with an eye toward promulgating a rule based 1n

‘runming time' tied to a calendar week or multiples thereof.”
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Rule 24(c)
Rule 24(c) and the Commuttee Note were published as follows-
Rule 24. Intervention

%ok g ok

(c) Procedure. A person desiring to intervene shall serve a motion to intervene upon the parties as
provided in Rule 5. The motton shall state the grounds therefor and shall be accompanied by a

pleading setting forth the claim or defense for which intervention 1s sought. The same procedure

shall be followed when a statute of the United States gives a right to mtervene. Whenthe

Committee Note

New Rule 5.1 replaces the final three sentences of Rule 24(c), implementing the provisions
of 28 U.S.C.A, § 2403. Section 2403 requires notification to the Attorney General of the United
States when the constitutionality of an Act of Congress 1s called 1n question, and to the state attorney
general when the constitutionality of a state statute 1s drawn 1n question.
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Discussion Topics. There were no independent comments on the Rule 24(c) amendments, which

were designed to complement adoption of Rule 5.1 to supersede the court-certification portion of

Rule 24{c}. Discussion of this topic should be 1n conjunction with Rule 5.1.

Rule 27(a)(2)

Rule 27. Depositions Before Action or Pending Appeal

10

11

12

13

(a) Before Action.
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(2) Notice and Service. At least 20 days before the hearing date, the petitioner must serve

each expected adverse party with a copy of the petition and a notice stating the time and

place of the hearing on the petition. The notice mayv be served either inside or outside the

district or state 1in the manner provided in Rule 4. If service cannot be made with due

diligence on an expected adverse party, the court may order service by publication or

otherwise. The court must appoint an attorney to represent persons not served in the manner

provided by Rule 4 and to cross-examine the deponent on behalf of persons not served and

not otherwise represented. Rule 17(c) applies 1f any expected adverse party 1s a minor or 1s

Incompetent.

Committee Note

The outdated cross-reference to former Rule 4(d) 1s corrected to incorporate all Rule 4
methods of service. Former Rule 4(d) has been allocated to many different subdivisions of Rule 4.
Former Rule 4(d) did not cover all categories of defendants or modes of service, and present Rule
4 reaches further than all of former Rule 4. But there 1s no reason to distinguish between the
different categories of defendants and modes of service encompassed by Rule 4. Rule 4 service
provides effective notice. Notice by such means should be provided to any expected adverse party
that comes within Rule 4.

Other changes are made to conform Rule 27(a)(2) to current style conventions.

Discussion Topics. The comments all support the proposal as published. No new issues have
appeared.

Summary of Comments: August 2003 Rule 27
03-CV-002 Jack E. Horsley, Esq.: The Rule 27 amendment 1s prudent.

03-CV-008, State Bar of Califormia Committee on Federal Courts: Supports the published
amendment.

03-CV-013, Federal Magistrate Judges Assn., by Hon. Lowsa S Porter: Supports the changes. The
style changes bring “much greater clarity.”
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Rule 45(a)

Rule 45. Subpoena

(a) Form; Issuance.
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(2) A subpoena must issue as follows"
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A) for attendance at a trtal or hearing, 1n the name of the court for the district where

the trial or heanng is to be held;

(B) for attendance at a deposition, 1n the name of the court for the district where the

deposition 15 to be taken, stating the method for recording the testimony; and

(C)_for production and inspection, if separate from a subpoena commanding a

person’s attendance, 1n the name of the court for the district where the production or

mspection 1s to be made.

PR

d 1in August 2003 -20-



Committee Note

This amendment closes a small gap m regard to notifying witnesses of the manner for
recording a deposition. A deposition subpoena must state the method for recording the testimony.

Rule 30(b)(2) directs that the party noticing a deposition state 1n the notice the manner for
recording the testimony, but the notice need not be served on the deponent. The deponent learns of
the recording method only if the deponent 1s a party or 1s informed by a party. Rule 30(b)(3) permits
another party to designate an additional method of recording with prior notice to the deponent and
the other parties. The deponent thus has notice of the recording method when an additional method
18 designated. This amendment completes the notice provisions to ensure that a nonparty deponent
has notice of the recording method when the recording method 1s described only 1n the deposition
notice.

A subpoenaed witness does not have a right to refuse to proceed with a deposition due to
objections to the manner of recording. But under rare circumstances, a nonparty witness might have
a ground for seeking a protective order under Rule 26(c) with regard to the manner of recording or
the use of the deposition if recorded in a certain manner. Should such a witness not leam of the
manner of recording until the deposition begins, undesirable delay or comphcation might result,
Advance notice of the recording method affords an opportunity to raise such protective 1ssues.

Other changes are made to conform Rule 45(a}(2) to current style conventions.

Discussion Topics. One comment suggests that notice to a nonparty deponent 1s better effected by
requiring that the deposition notice be served on the deponent. On balance, 1t may be better to
adhere to the published proposal. Service of one instrument, the subpoena, confronts the deponent
with one thing to read, not two.

Summary of Comments: August 2003 Rule 45

03-CV-006, Eugene F. Hestres, Esq.: The notice of taking the deposition states the method of
recording and normally 1s served on a nonparty deponent. “Requiring that the Notice of the
depostition be also served upon the non-party deponent would ehminate the need to amend Rule 45.”
Requiring that the subpoena state the method may create problems when a last-minute change 1s
made 1n the method of recording. The deponent can always object.

03-CV-008, State Bar of Cahforma Commuttee on Federal Courts: Supports the published proposal.

03-CV-013, Federal Magistrate Judges Assn.. by Hon. Lowsa S Porter: Supports the proposal.
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Supplemental Rules B, C
Rule B. In Personam Actions: Attachment and Garnishment

(1) When Available; Complaint, Affidavit, Judicial Authorization, and Process. In an in

personam action:

(a) If a defendant 1s not found within the district when a verified complaint praying for

attachment and the affidavit required by Rule B(1)(b) are filed, a verified complaint may

contain a prayer for process to attach the defendant’s tangible or intangible personal property

— up to the amount sued for — 1n the hands of garmishees named 1n the process.
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Committee Note

Rule B(1) 1s amended to incorporate the decisions in Heidmar, Inc. v. Anomina Ravennate
dr Armamento Sp.A. of Ravenna, 132 F.3d 264, 267-268 (5th Cir. 1998), and Navieros Inter-
Americanos, S.A. v. M/V Vasilia Express, 120 F.3d 304, 314-315 (1st Cir. 1997). The time for
determining whether a defendant ts “found” in the district 1s set at the time of filing the verified
complaint that prays for attachment and the affidavit required by Rule B(1)(b). As provided by Rule
B(1)(b), the affidavit must be filed with the complamt. A defendant cannot defeat the securnity
purpose of attachment by appointing an agent for service of process after the complaint and affidavit
are filed. The complaint praying for attachment need not be the initial complaint. So long as the
defendant is not found in the district, the prayer for attachment may be made mn an amended
complaint; the affidavit that the defendant cannot be found must be filed with the amended
complant.

Rule C. In Rem Actions: Special Provisions
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(6) Responsive Pleading; Interrogatories.
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(b) Maritime Arrests and Other Proceedings. In an in rem action not governed by Rule

C(6)(a):

(1) A person who asserts a right of possession or any ownership interest in the property that

1s the subject of the action must file a verified statement of right or interest

(A) within 10 days after the-eartrer-of (1) the execution of process, or2completed
pubticatromrof notree-under Rute-€(45; or

(B) within the time that the court allows;

(ii) the statement of nght or mterest must describe the interest in the property that supports

the person’s demand for 1ts restitution or right to defend the action;

(iii) an agent, bailee, or attorney must state the authonty to file a statement of right or

interest on behalf of another; and

(iv) a person who asserts a right of possession or any ownership interest must serve an

answer within 20 days after filing the statement of interest or right.
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Committee Note

Rule C(6)}(b)(1)(A) is amended to delete the reference to a time 10 days after completed
publication of notice under Rule C(4). This change corrects an oversight in the amendments made
1 2000. Rule C(4) requres publication of notice only 1f the property that is the subject of the action
18 not released within 10 days after execution of process. Execution of process will always be earlier
than publication.

Discussion Topics. The only comment supported the published proposals. No new 1ssues have
appeared.
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Summary of Comments: August 2003 Supplemental Rules B, C

03-CV-013, Federal Magistrate Judges Assn.. by Hon. Louisa S Porter: Supports both the Rule B
and Rule C proposals.
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March 30, 2004
MEMORANDUM TO ADVISORY COMMITTEE ON CIVIL RULES

SUBJECT:  Proposed Forfeiture Supplemental Rule “G" and Conforming Amendments to
Supplemental Rules “A,” “C,” and “E, " and Rule 26(a)(1)(E)

The attached materials include an introductory memorandum describing the background
and principal issues arising from a proposed new Supplemental Rule “G,” which consolidates
various forfeiture provisions. The text of the draft new rule, conforming amendments, committee
notes, and a copy of the Civil Asset Forfeiture Reform Act of 2000 (CAFRA) follow the
introductory memorandum.

Notes of seven lengthy subcommittee conference calls and one mecting are attached,
describing the subcommittee's consideration of the proposed amendments and new rule
Background materials also include letters and memoranda from the Department of Justice and
representatives of the National Association of Criminal Defense Lawyers NACDL). The Justice
Department submitted the original proposal, and NACDL expressed concerns with some of its
provisions The attached correspondence from both the Justice Department and NACDL sets out
the history of the subcommittee's actions addressing the concerns of both organizations Finally,
the materials include a memorandum analyzing the standing issues arising from forfeiture actions
under the proposed new rule prepared by Ned Diver, the law clerk to Judge Anthony Scirica,
former chair of the Standing Rules Committee.

Syt

John K. Rabiej

Attachments
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New Supplemental Rule G — Civil Asset Forfeiture
SUPPLEMENTAL RULE “G”

Against the backdrop of a significant and growing amount of civil forferture hitigation, the
Forfeiture Subcommuttee proposes draft Supplemental Rule G for publication. This introduction
offers a brief history and review of 1ssues. It is not intended here, even were 1t possible, to set out
all the twists and turns of what has been a long and complex discussion over two yeats, numerous
conference calls and a full meeting, not to mention the substantial and much appreciated
contributions throughout of the Department of Justice (DOJ) and the National Association of
Criminal Defense Lawyers (NACDL). For a full treatment, see Professor Cooper’s excellent notes.

I

Although there have been numerous revisions to legal handling of forfeiture proceedings, two
in particular led to discussions resulting in the proposed Supplemental Rule. The first 1s the
amendment to Supplemental Rule C adding a subsection specifically addressing civil forfeiture.
Untl the 2000 amendments, the Rule prescribed a single set of provisions for civil forfeiture and in
rem admiralty proceedings Recognizing the destrability of some differences 1n procedure, the 2000
amendments to this Rule changed subdivision (6), adding a new paragraph (a) for civil forfeiture
proceedings and recasting the existing rule as paragraph (b) for in rem admuralty proceedings. See,
Advisory Committee Note, Supplemental Rule C, 2000 Amendment, Subdivision 6. The second 1s
the Civil Asset Forfeiture Reform Act of 2000, 18 U.S.C. § 983 et seq. (CAFRA), which introduced
further procedural uniformity as well as some new defenses to forfeiture. Among other
changes,.CAFRA raised the standard of proof required of the government 1n proving forfertability,
18 U.5.C. § 983(c), and created a uniform mnocent-owner defense, 18 U.S.C. § 983(d).

In light of these changes, DOJ argued that the time had come to organize existing forfeiture
rules 1nto a single, coherent, Supplemental Rule. Moreover, 1t can fairly be said that the frequency
of forferture proceedings dwarfs the frequency of traditional admiralty or maritime proceedings. The
sheer volume of such cases argues for bringing the forfeiture provisions into a Rule distinct from the
admuralty rules As matters stood, the rules were scattered over several Supplemental Rules and
statutes. Statutes governing hitigation of the men:ts of a civil forferiture action made reference to
provisions of the Supplemental Rules. See, eg, 28 U.S.C. § 2461(b), 18 U.S C § 981(b)(2KA), 18
U.S.C. § 983(a)(3), 18 U.S.C. § 983(a)(4). Added to this was a developed body of case law
interpreting the statutes 1n light of requirements articulated by the Supreme Court regarding the
Fourth Amendment, the Due Process Clause of the Fifth Amendment, the jury trial nght of the
Seventh Amendment, and the Excessive Fines Clause of the Eighth Amendment.

DOJ urged that the Supplemental Rules should be amended to resolve conflicts between the
statutory procedures governing civil judicial forfeitures and the provistons of the current Rule C
DOJ argued that new provisions are needed to fill gaps in the existing rules that had become apparent



1n the course of litigation or have arisen due to the enactment of new forfeiture statutes, such as
CAFRA. Moreover, DOJ contended that new rules are needed to address tssues unique to civil
forfeiture cases that artse out of the application of constitutional requirements 1dentified by the
courts, such as the requirement that direct notice of the forfeiture action be sent to each person
appearing to have an interest 1n the property subject to forfeiture. DOJ further argued that the current
rules fail to address problems that anse out of the application of the forfetture laws to new situations
not contemplated by traditional admuiralty procedures, such as forferture actions directed against
assets located 1n foreign countries. The current rules should also be updated to take advantage of
advances 1n technology such as the possibility of providing notice on the Internet.

Moreover, DOJ sought to consolidate all of the rules governing civil forfeiture cases in one
place to aid 1n the admimistration of justice. Now the rules applicable to civil forfeitures are
interspersed with rules applicable only in traditional admuralty cases and scattered through the
Supplemental Rules. The current mixture of rules could be distracting, and could detract from
effective use of the Supplemental Rules 1 both forfeiture and traditional admuralty proceedings.

Finally, DOJ urged that separating the rules governing civil forfertures from those governing
traditional admutralty cases, over and beyond the separation already achieved in Supplemental Rule
C(6), would avoid the confuston and unintended consequences of admuralty language being apphed
in c1vil forferture. It would tend to avoid the confusion to admiralty proceedings which could occur
from modifying of traditional admuralty terms and concepts 1n non-admuralty situation.

In light of these considerations, this subcommuttee was assigned to consider DOJ’s proposed
Rule G. The new Rule 1s intended to bring together the specific forfeiture provisions in the
Supplemental Rules, particularly Rules C and E. It addresses Constitutional requirements for notice
and for excessive fines. It responds to the requirements of CAFRA. It modernizes provisions for
foreign country and out-of-district forfeitures and provides for publication on the Internet.

The subcommuttee sought out NACDL’s reactions to DOJ’s proposals. These were carefully
considered and extensively debated 1n the course of arnving at the draft Rule G. Some of DOJ’s
proposals were not accepted. An example was the proposal to depart from recent decisions that
adopt an Article IH mimimum threshold for standing to file a claim. DOJ contended that the standard
should be stricter 1n order to address the problem of filing a claim through a strawman or nominee,
enabling the wrongdoer to conceal his identity. The subcommuttee rejected this proposal as 1t was
an attempt to define substantive rights, which 1s outside 1ts authonty. Throughout this process the
concern was with whether a proposed rule would change existing law or substantive nights.

‘The draft Rule G 1s the outcome of those long deliberations It collects the rules 1n one place
and provides a more complete procedural system for forfeitures without making substantive changes
1n the law or established nights  After much work, the subcommuttee feels 1t 1s ready for publication.
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In 1ts deliberations on draft Rule G the Advisory Commuttee might particularly wish to focus
on the following key points and issues, outlimed by reference to subdivisions of the proposed Rule:

Subdivision (1). Anything specific in G prevails over the general provisions of the other
supplemental rules and the Civil Rules. For example, Subdivision (6) interrogatories are not subject
to the Rule 26(d) discovery moratorium.

Subdivision (2). The restatement of the pleading standard in (2)(d) reflects developed case law

Subdivision (3). This 1s the first time the rules have required that a judge find probable cause to
1ssue an arrest warrant m some circumstances. For discussion, two things: First, and relatively
minor, 18 that the rule does not say anything precise about how and when a warrant 1s executed after
1t 1s transmutted to an appropriate authority 1n a foreign country. Second, and important, 1s that the
court may order that the warrant not be executed *“as soon as practicable” when the complaint 1s
sealed or the action 1s stayed. NACDL contended that this provision could be used as “backdoor”
authority to 1ssue sealing orders and stays. The Commuittee Note responds by saying that the rule
does not address the propriety of a seal or stay. It only reflects what happens when the court seals
OrT 8tays.

Subdivision (4)(a). Note that the Government 1s given an option to publish newspaper notice — 1t
may not be published where the action was filed, or not where the property was seized, or where
property not seized 1s located. The reason 1s that circumstances will dictate which place 1s most
likely to work. Note further that the Rule provides for publication on a Government forfeiture web
site. The web site does not yet exist. But a well-designed web site likely will be a more effective
means of notice than newspaper pubhication.

Subdivision (4Xb). This is the first-ever provision in the Rules for direct notice to potential
claimants. NACDL thinks we should require formal Rule 4 service of process. The draft says that
tt1s enough to “send” notice “by means reasonably calculated to reach the potential claimant,” That
choice may warrant discussion. The draft also provides detailed guidance for specific recurring
situations. As to an imprisoned potential claimant, it requires that notice be sent to the pnison. The
Commuttee Note observes that the Rule does not address the due-process questtons that may arise
from madequate prison procedures for delivering the notice to the inmate.

Subdivision (5). Note in 5(b) the provision, in line with pre-CAFRA authonty, that a claimant may
file a Rule 12 motion within the time to answer, suspending the time to answer. DOJ wants an
answer to help prepare a motion to strike the claim for lack of standing. The subcommuttee believes
that the claim and regular motion practice, together with subdivision (6) interrogatories, will provide
all that the Government needs




Subdivisio