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Report on Judicial Conference Session

A. Standing Rules Committee report to Judicial Conference
B. Minutes of June 17-18, 2004, Standing Rules Committee meeting
C. Pending legislation

ACTION - Approving minutes of April 15-16, 2004, committee meeting

ACTION - Approving proposed amendment to Rule 5(¢) and transmitting it to the Standing
Rules Committee for publication on an expedited basis

Style Project:

A. ACTION — Approving publication of proposed restyled Rules 64 to 86 and
Rule 23

B. ACTION - Approving publication of noncontroversial style-substance
amendments to Rules 64 to 86

C. ACTION - Approving proposed amendments resolving “global issues” and “top-to-
bottom” review of the entire set of rules for transmittal to Standing Rules Committee
for publication

ACTION - Approving proposed new Rule 5.1 and transmitting it to the Standing Rules
Committee for publication

ACTION - Approving proposed recommendation on sealed settlements

Consideration of proposed privacy rule template implementing E-Government Act of 2002
Report on proposed projects:

Rule 62.1 — indicative rulings

Rule 48 — polling of jury

Rule 30(b)(6) — limiting use of depositions of corporate officials

Computing time limits consistent with other sets of rules of procedure
Considering deleting rules that overlap Evidence Rules

moowp

Next meetings: Hearings on electronic discovery in January 2005
Meeting in Washington, D.C. in April 2005
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TO: Civil Rules Committee JERRY E. SMITH
FROM: Lee H. Rosenthal EVIDENCERULES
RE: Style

DATE: September 29, 2004

With this email, I forward to you four Style documents. Style 587 is a list of
the Global Drafting Issues (a mere 53), a list of where they occur in the current rules,
and the proposed restyled resolution of each issue. Style 611, 612, and 613 are
Restyled Rules 1 to 37, which the full Committee and Standing Committee approved
in prior meetings. These documents incorporate the Style Subcommittee's
recommendations on the global drafting issues and on implementing Joe Kimble's
initial top-to-bottom review.

Computer problems delayed the assembly of these materials and their
distribution to you. I am circulating these materials now, before Restyled Rules 38
to 63 and 64 to 86 are emailed and before the formal agenda books are sent, to give
you as much time as possible for review in advance of the October 28 - 29 meeting
in Santa Fe. I expect that Restyled Rules 38 to 63 will be circulated to you, by email,
early next week.

At the October meeting, the full Committee will consider Restyled Rules 64 to
86, which Subcommittees A and B reviewed in July in Washington. The full
Committee will also resolve the "global issues." As you recall, each Committee
member is asked to examine and report on the global issues resolution in the specific
rules assigned to that member. I attach a list of the individual rule assignments to
remind you which rules are "yours." Written comments on your assigned rules,
submitted in advance of the October meeting, will be most helpful. If those
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comments are emailed to me and John Rabiej by October 15, they can be distributed
in advance to the full Committee and to the Style Subcommittee of the Standing
Committee, making the October discussion more efficient and effective.

Our meeting in October promises much. It is a beautiful time of year. We will
have an opportunity to thank Committee members who are attending their last
meeting and to welcome three new Committee members: Judge Jose Cabranes of the
Second Circuit; Dan Girard of San Francisco; and Chilton Varner of Atlanta. We will
be approving the Style package to submit to the Standing Committee in January, an
accomplishment that should give us great satisfaction. Other agenda matters promise
to provide interesting debate. I hope you had a productive and restful summer and
look forward to being with you all very soon.

Many thanks.



Civil Rules Style Subcommittee “A” and “B” Assignments

Subcommittee A

Member Assignments
Judge Russell (chair) Rules 4, 16, 32, 35, 50, 51,69, 70, 71, 71A
Judge Rosenthal Rules 7, 7.1, 17, 23, 45
Judge McKnight Rules 6, 19, 38, 39
Judge Hagy Rules 42, 43, 68
Dean Jeffries Rules 5, 21, 22, 36, 40, 41, 64
Ms. Birnbaum Rules 4.1, 20, 37
Mr. Cicero Rules 44, 44.1, 46, 65.1, 66, 67
Mr., Scherffius Rules 1, 2, 3, 18, 33, 34, 47, 48, 49
Mr. Hirt (DOJ) Rules 52, 53, 65

Subcommittee B

Member Assignments
Judge Kelly (chair) Rules 13, 14, 15, 26, 54, 62, 86
Judge Kyle Rules 12, 23.2, 55, 63, 84, 85
Judge Scheindlin Rules 10, 23.1, 29, 56, 72, 73
Justice Hecht Rules 8, 27, 57, 77, 78
Mr, Heim Rules 9, 25, 31, 58, 79, 80
Prof. Lynk Rules 11, 24, 30, 59, 81
Mr. Hirt (DOJ) Rules 28, 60, 61, 82, 83

[Note: CV Rules 74-76 were abrogated]
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' Duke University School of Law
Box 90360 (mail) ® Science Dr at Towerview {express)
Durham, North Carolina 27708-0360

Phone (fall 2003) 310/822-5892
Thomas D Rowe, Jr Fax (fall 2003) 310/822-9438
Elvin R Latty Professor of Law E-mail trowe@law duke edu

August b, 2004
To:  Bob Deyling, Esq.

From: Tom Rowe

ce: Hon. Lee Rosenthal Hon Thomas Thrash
Hon. Thomas Russell Hon. J. Garvan Murtha
Dean Mary Kay Kane Prof. Ed Cooper
Prof. Rick Marcus Prof. Joe Kimble
John Rabiej, Esq. Peter McCabe, Esq

Re Research questions following up from Subcommittee A meeting of July 15

The following memo discusses the questions 1 was tasked with researching after the
Subcommittee A meeting last month. It states each question, as framed in Ed Cooper’s draft min-
utes (also appended to the e-mail transmitting this document), at the beginning of a new page and
then discusses what [ found. To summarize here findings and recommendations:

1) Little illumination about the meaning of the phrase “older matters of the same character” in Rule
65(b) turns up in quick research, except that it detives from Equity Rule 73 and appears to have re-
ceived no treatment in the treatises or cases. Recommendation: Do not change from existing rule.

2) The literature contains a smidgen about continuing court powers after discharge of areceiver, so
that changing Rule 66's present ban on dismissal except by court order in a case “wherein a receiver
has been appointed” to refer to an “action in which a recever is appointed” may be inadvisable.

3) The Subcommittee had agreed to retain “in further proceedings™ in Rule 68’s last sentence on
offers in bifurcated proceedings unless I found something shedding light on the term [ have not.

4) Restyled Rule 71.1(d)(3)(B)(i) renders the existing rule’s “shall be made™ in connection with
service by publication as “is made”. It seems right in this case not to translate “shall” as “must™.

5) Ambiguity in the few relevant items [ have found seems to call for further discussion about
whether to render “proceedings affecting it” in existing Rule 71A{e} as “proceedings affecting the
property”, “proceedings affecting the defendant”, or just “proceedings affecting it”

6) Limited authority indicates that Rule 71 A(h) permits appointment of acommission in condemna-
tion cases only when a party has made a timely jury-trial demand.

7) Restyled Rule 71A(i)(2) on vacating condemnation judgments by stipulation should stand.
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1) “Present Rule 65(b) states that if a TRO issues without notice the motion for a preliminary
injunction shall be set for hearing at the earliest possible time ‘and takes precedence of all matters
except older matters of the same character.” Style Rule 65(b)(3) translates this as ‘taking prece-
dence over all other matters except hearings on temporary restraining orders issued without carlier
notice.” That is one possible meaning of ‘matters of the same character.” But there are other possi-
ble meanings that also make sense — other preliminary-injunction matters may be equally pressing,
particularly if a TRO has been granted with notice, and indeed may be more pressing because the
court was unwilling to act by TRO in a matter of great importance and sensttivity  And other
applications may present equally urgent needs, such as the copyright impoundment proceedings
referred to 1n Rule 65(f). It was agreed that Professor Rowe will see whether quick research can
shed light on the meaning of ‘matters of the same character” in the present rule.”

--Quick research sheds some light on the origins of the term but not on its meaning. The
Committee Note of 1937 to original Rule 65 says that subdivisions (a) and (b) are “taken from
U.S.C., Title 28, § 381 (Injunctions; preliminary injunctions and temporary restraining orders.” 13
MOORE’S FEDERAL PRACTICE § 65App.01[3], at 65App.-2 (3d ed. 2004). A footnote says that §
381 “was repealed by the Judicial Code Revision Act of 1948 for the stated reason that it was
covered by Fed. R. Civ. P.65.” Id n.1. Wright, Miller, & Kane say, with more substantiation and
precision, that the rule

largely is taken from Equity Rule 73 and certain sections of the Clayton Act. As explained
by one commentator,

the subject of injunctions in federal courts (particularly in labor disputes) is s0
Joaded with potential dynamite that the committee played quite safe and made very
few changes in the existing practice under the single rule covering this field

11A CHARLES ALAN WRIGHT ET AL., FEDERAL PRACTICE AND PROCEDURE § 2941, at 30-31 (2d ed.
1995) (footnotes omitted). A footnote quotes Equity Rule 73, which contains the exact “older
matters of the same character” language that appears in existing Rule 65(b). See 1d n.6. The
Clayton Act sections included 28 U.S.C. § 381, mentioned above. See id n.7.

The treatises quote or paraphrase the “older matters of the same character” phrase without
elaborating on it at all. A search for “older matters” and “same character” in Westlaw’s over 2000
pages of case annotations for Rule 65 makes it appear that the cases have not dealt with this aspect
of the rule--each term turned up only once, in the text of the rule before the multitudinous annota-
tions 1 did not search more broadly in case reports themselves, but I did search for “precedence”
in the annotations and turned up only two irrelevant cases A search for “priority” similarly turned
up nothing relevant

In light of the apparent lack of trouble from the phrase along with the general sensitivity of
the area (as reflected in the commentator’s quote above, from Dobie, The Federal Rules of Civil
Procedure, 25 VA. L. REV. 261, 301 (1939), this boat seems like one that should not be rocked.
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2} Present Rule 66 on receivers “requires a court order to dismiss an action in which a receiver “has
been’ appointed Style Rule 66 requires a court order in an action in which a receiver ‘1s’ ap-
pointed. The change was supported on the argument that if a receiver is appointed and then dis-
charged, dismissal after discharge should not require court approval. But this argument was chal-
lenged by asking whether it implies a substantive change: does the present rule forbid voluntary
dismissal — for instance by agreement of the parties — if proceedings have continued after a
receiver is discharged? Professor Rowe will undertake ‘quick research’ on this question. Pending
the results of his research, the Style Rule will stand without change.”

_-The little that I have found is somewhat ambiguous but seems to point on balance toward
not having language that would facilitate voluntary dismissal without court approval after discharge
of a receiver; that might effect a substantive change. On the one hand, the purpose of the provision
as explaned in the Committee Note to the 1946 amendment, which added the dismissal sentence
to existing Rule 66, explains it by saying, “A party should not be permitted to oust the court and 1ts
officer without the consent of that court.” 13 MOORE’S § 66 App.02[2], at 66-App.! (emphasis
added). By itself that suggests that 1f the recetver is no longer functioning, the concern behind the
provision is not implicated

On the other hand, Wright, Miller, & Marcus say that “the first sentence of Rule 66 appar-
ently sanctions the practice of some courts that have taken jurisdiction of a debtor’s property and
have appointed a receiver to exercise their discretion and retain jurisdiction even after discharging
the receiver or satisfying the claims of the original complainants; the purpose of this practice is to
take any further action necessary to effectuate the court’s orders or to protect creditors whose
claims have not been satisfied ” 12 WRIGHTET AL. § 2982, at 16 (2d ed. 1997) (footnote omitted).
That may be a fairly broad reading of the only case cited in support of the text, Tanzer v Huffines,
315 F. Supp. 1140, 1142 (D. Del. 1970), which held that the court still had power to tax receiver-
ship costs when it had terminated the receivership but in the termination order “specifically retained
jurisdiction for the purpose of taking any action that might be appropriate to give effect to or en-
force its order ® The case did not involve a motion to dismiss and made no mention of Rule 66, but
the kind of continuing authority of which it speaks makes sense and might be undermined by a
voluntary-nonsuit power in partics after discharge of a receiver. I found nothing else relevant using
Westlaw’s Locate function in the annotations to Rule 66. 1t may be safer to stick with the phrasing
of the existing rule



Research memo on Rules 65(b), 66, 68, and 71A Page 4

3) “The reference to ‘further proceedings’ in present Rule 68 is omitted from Style 68(c). It may
happen that a court decides liability before deciding on damages, but in circumstances that do not
contemplate further hearings. One illustration would be a need to issue an injunction that requires
prompt decision on the merits, combined with difticult issues of damages that require further study
of the trial record. Should a party be able to make an offer then? The purpose of Rule 68 1s to give
an incentive to reduce the burdens of litigation; if no further action is required of the parties, or if
the only burdens are briefing and argument, perhaps the need 1s not as great. But the burdens may
be substantial, and the court may be spared difficult work. Since this is a Style Project, the actual
question is whether there is any meaning to the “further proceedings’ term in the present rule. If
there is, it should be retained, it 1s not for the Style Project to decide whether the meaning reflects
a good idea Professor Rowe believes that there are no cases discussing this, but he will undertake
some research. Ifhe finds nothing on point, ‘further proceedings’ will be restored — “but the extent
of liability remains to be determined by further proceedings, the party held liable * * *.°”

-1 find nothing on point, so we should probably restore “further proceedings”. Moore’s
(written by me) just paraphrases this part of the rule and cites no cases. 13 MOORE’S § 60.03[2], at
68-14. Wright, Miller, & Marcus (written by Rick Marcus) does not have the term “further proceed-
ings” in its coverage of Rule 68 except when it quotes the rule. Running Locate in Westlaw
through the annotations of Rule 68 cases for “further proceedings” and separately for “liability”
produced nothing on point.
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4) “Present 71A(d)(3)(B) says that after the filing of a certificate that a defendant cannot be person-
ally served, ‘service of the notice shall be made’ by publication. Style 71.1(d)(3)(B)(i) says service
‘15’ made. 1t was agreed that this choice is a matter for the Style Subcommittee, noting that there
may be a subtle difference. To say that service ‘is” made may leave greater room to accomplish
service by some means other than publication It also was observed that the present rule does not
on its face state a general obligation to publish notice when a defendant cannot be served. Instead,
it says only that upon filing a certificate that the defendant cannot be found, service is made by
publication It does not state a duty to file a certificate. The Style Rule carries this feature for-
ward ”

--Ed’s notes had not mentioned a research assignment for me in this connection, but 1’d dog-
cared the relevant page of my copy of Style 550 with a note asking whether anything indicates--
contrary to the drift of the last part of the quotation from his notes--that a duty to file a certificate
exists and service by publication is required Moore’s cites no cases except general ones on consti-
tutional criteria for validity of service by publication but does say that service by publication is
“provide[d] for” in Rule 71A and “conditioned upon plaintiff’s attorney filing a certification.” 13
MOORE’S § 71A.07[3][b], at 71 A-40. It cites to the Committee Note accompanying the 1948 draft
of the rule (which was finally adopted, after changes wrelevant here, in 1951), which says, “If
personal service cannot be made either because the defendant’s whereabouts cannot be ascertained
or, if ascertained, the defendant cannot be personally served, as where he resides ina foreign coun-
try such as Canada or Mexico, then service by publication is proper.” fd § 71A-App.O1[1], at
71AApp.-10.

Wright, Miller, & Marcus make one observation that seems to make it advisable to leave the
restyled rule as 1t stands with “is made” and not to translate the existing rule’s “shall be made” as
“must be made’”:

In one respect . . . it may be that personal service of a notice is more restricted than personal
service of a summons A nonresident of the United States who temporarily is within the
territorial Limits of the state where the district court is held or who has appointed an agent
to receive service of process, which agent is within those limits, may be personally served
with a summons if the service is made within that state. But Rule 71A(d)(3)(i) limits per-
sonal service of a notice to a defendant who resides within the United States or its territories
or insular possessions. Therefore it is possible that such a nonrestdent defendant in a con-
demnation proceeding must be served by publication. However, it 1s beyond belief that the
rulemakers could have intended such an unlikely result in which service by publication
would be required to the exclusion of personal service, when the latter is clearly the better
and more effective form of service.

12 WRIGHT ET AL. § 3047, at 208-09 In such a circumstance the plaintiff’s attorney should not file
a certificate of belief that the defendant cannot be personally served even though the critena for
service by publication may technically be met. The defendant should be personally served, and the
style rule should not appear to impose any obligation to use service by publication instead Of
course proper service by publication may be constitutionally necessary when personal service 1s
impossible, but it seems better for the rule not to impose any rigid publication requirement.
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5} “Present Rule 71A(e) says that after a defendant files a notice of appearance, the defendant shall
receive notice of all proceedings affecting ‘it.” Style Rule 71.1(e)(1) translates this as notice of all
proceedings affecting ‘the property.” The question was raised whether ‘it” in the present rule refers
to the defendant or to the property. It was suggested that the very next sentence repeats ‘the defen-
dant,’ referring to service upon ‘the defendant,” not “1t,” at the end of the sentence. Consistent style
would suggest that *it’ at the end of the preceding sentence means ‘the property * Professor Rowe
will research the question; unless he finds that ‘i’ means ‘the defendant,” Style 71.1(e)(1) will
continue to say ‘the property.’”

--The treatises and cases, like the existing rule itself, scem somewhat ambiguous Wright,
Miller, & Marcus just paraphrase the rule’s “affecting it”without being any more specific See 12
WRIGHT ET AL § 3048, at 218, Moore’s 1s more definite but cites a case that is more ambiguous
than the treatise’s language: After entering notice of appearance, “‘the defendant shall receive
notice of all proceedings affecting’ that defendant s property ” 13 MOORE’S § 71A.08[2], at 71A-
44 (emphasis added) (footnote omitted). Thus the treatise seems to agree with our restyling But
the cited case, United States v Certain Parcels of Land in Philadelpiia, 339 ¥ 2d 414 (3d Cir.
1964), just quotes the rule and adds that a company having filed notice of appearance “also was
entitled to receive notice of the proceedings involving both partial and final distribution” of a sum
paid into the registry Id at 416 (emphasis added). Idon’t read that as coming down strongly in
favor of interpreting “it” as “the property”. And what seems to me like the strongest indication of
all that it might be “the defendant,” even though [ haven’t found any discussion making anything
of it, is the original Committee Note to the 1948 draft: “Merely by appearing in the action a defen-
dant can recerve notice of all proceedings affecting fum ™ 13 MOORE’S § 71A-App.01[1], at
71AApp.-10 (emphasis added). 1 find nothing further on point in the case annotations to Rule 71 A
on Westlaw

This one strikes me as calling for Style Subcommittee discussion in light of the conflicting
signs in the materials. Perhaps a return to “it” is called for in light of the ambiguity, rather than
settling the ambiguity by using either “the property” or “the defendant”
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6) “After the meeting ended, it was asked whether present Rule 71A(h) allows the court to appoint
a commission when no party has demanded a jury. It is possible to read the first paragraph as
providing for a commission only after a party has made a timely jury demand. Professor Rowe will
find the answer.”

—-For once, he did. “The language of the Rule indicates that a commission may only be
appointed as an alternative to a jury frial. Absent a demand for a jury trial, the court lacks authority
to appoint a commission.” 13 MOORE’S 71A.22[1]{d]. at 71 A-49 (footnote omitted). *“The word-
ing of the rule indicates that the usual mode of trial in condemnation proceedings will be to a jury
or to the court, and that references to a commission should only be made in the discretion of the
district court for good cause shown . .. This language would appear to contemplate the appoint-
ment of a commission, for good cause shown, only where a jury trial has been demanded.” United
States v Vater, 259 F.2d 667, 671 & n.1 (2d Cir. 1958). This is thin authority, but I find nothing
to the contrary. We should do nothing inconsistent with this reading of existing Rule 71A(h).
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7} “Present Rule 71A(i)(2) is a single sentence. All of its parts seem to be limited by the opening
words: ‘Before the entry of any judgment vesting the plaintiff with title * * *.” The final clause
says that with the parties’ agreement the court may vacate any judgment that has been entered. The
seeming meaning is that this rule does not give permission to vacate a judgment vesting title in the
plaintiff even if the parties and court agree. But it may make sense to permit the parties and court
to agree to vacate a judgment vesting title; it would be costly to force the court and parties through
a Rule 60 routine that would lead to the same agreement and result. At the same time, Department
of Justice lawyers say that courts have often entered a judgment vesting title, to be recorded, before
completing the determination of compensation If the rule does not now apply to a judgment vest-
ing title, it would be a substantive change to rewrite it to apply Ifthis is a problem, the response
would be to rewrite the second sentence of Style 71.1(i}(2) ‘And if the parties so stipulate, the
court may vacate a judgment atreadyentered that did not vest title.” Professor Rowe will do re-
search on the meaning of the present rule.”

_-No cases have turned up, but the answer seems pretty clear: The restyled rule should stay as
drafted. The Committee Note to the 1948 draft states: “Freedom of dismissal is accorded, where
both the condemnor and condemnee agree, up to the time of the entry of judgment vesting plaintiff
with title. And power is given to the court, where the parties agree, to vacate the judgment and thus
revest title i the property owner™ 13 MOORE’S § 71A-App.01[1], at 71AApp.-12 (emphasis
added). Wright, Miller, & Marcus say the same in different words, citing only the rule itself. “If
plaintiff and defendant affected thereby agree, and file a stipulation of dismissal, an action may be
dismissed in whole or n part without an order of the court at any time before the entry of a judg-
ment vesting plaintiff with title or a lesser interest in or possession of the property. And if the
parties so stipulate, the court has the power to vacate that judgment and thus revest title in defen-
dant.” 12 WRIGHT ET AL. § 3053, at 256 (footnote omitted). The idea of revesting would not be
consistent with limiting power to vacate judgments to ones that did not vest title. The current style
draft clears up what appears to be an unintended ambiguity in the existing rule, consistentty with the
Committee Note and what little commentary appears to exist, without going against any case law
or commentary that [ have found.
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MEMORANDUM
To: Subcommittee B, Advisory Committee on Civil Rules
cC: Standing Committee Style Subcommittee
From: Rick Marcus
Date: Aug. 9, 2004
Re: Mesne Process

This memo tries to shed some light on a gquestion that arose
during Subcommittee B's meeting on July 16, 2004, about the use
of the term "mesne process." Reviewing my notes and discussing
this question with some others who were present left me a little
unsure exactly what problem was to be examined, so this
memorandum 1s designed to provide some orientation on the use and
meaning of this term. That sheds light on what other term might
be used instead, and on whether there 1s a reason to continue
distinguishing among different kinds of process in Rule 77.

The inquiry was prompted by provisions of Rules 77(a) and

(c}) using the term "mesne process" (pronounced "meen process"):
Rule 77(a): "The district courts shall be deemed always

open for the purpose of filing any pleading or other proper
paper, of issuing and returning mesne and final process, and
of making and directing and directing all interlocutory

motions, orders, and rules." The proposed restyling of
77{a) replaced the existing language with "issuing and
returning process," without providing any adjective to

distinguigh different types of process.

Rule 77(c)}: "All motions and applications in the clerk's
office for issuing mesne process, for i1ssuing final process
to enforce and execute judgments, for entering defaults or
judgmentsg by default, and for other proceedings which do not
require allowance or order of the court are grantable of
course by the clerk; but the clerk's action may be suspended
or altered or rescinded by the court upon cause shown." The
proposed restyling of Rule 77(c) (2) (A} proposed that the
clerk be empowered to grant motions and applications "for
issuing mesne process."

The basic research inquiry appeared to be whether a
different term could be used in Rule 77(c) to replace "mesne."
The word mentioned on July 16 was "intermediate." A phrase that
was suggested was "before final judgment." The research task,
then, was to determine what substitute word should be used. In
the process, the regearch activities suggested at least a
guestion about the proposed revisicn of 77 (a}.

At the outset, 1t is worth noting that the research did not
prove very informative. Even compared to some other areas in
which there 1s not much authority, the reality on this subject is
that there 1s little that could be called authority at all.
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Black's Law Dicticnary (7th ed. 199%9) distinguishes twelve
forms of process, including "original process," "mesne process,”
and "final process." Mesne process is defined as:

1. A process issued between the commencement of a lawsuit
and the final judgment or determination. 2. The procedure
by which a contumacious defendant is compelled to plead.

Original process, as might be expected, 1s the process issued at
the beginning of a judicial proceeding to get 1t started, and
final process is issued at the conclusion of a judic:ial
proceeding.

Relatively limited examination of caselaw indicates that the
word "mesne" ig used mainly when it appears i1n connection with
Eule 77 or a state statute that uses the word. It appears not to
be explained or made the basis of important decisions. See,
e.g., In re Harris, 886 F.2d 1011, 1012 n.1 {8th Cir. 1980)
(quoting North Dakota statute); Greenwoed v. State of New York
Offi1ce of Mental Health, 842 F.2d 636, 638 n. 3 {2d Cir. 1988)
{(quoting Rule 77(a)); Schiffahartsgesellschaft Leonhardt & Co. v.
A. Bottachh: S.A. de Navigacion, 773 F.2d 1528, 1533 (11th Cir.
1985) (quoting Rule 2 of the 1844 Maritime Rules); Disabilaity
advocates, Inc. v. McMahon, 279 F.Supp.2d 158 (N.D.N.Y. 2003)
{referring to "arrest on mesne process” to show that the term
"agrrest" is sometimes used in comnection with civil cases). Must
v. Freeman, 1387 F.Supp. 67 (E.D.Va. 1961), cites Blackstone for
the distinction of mesne process from original and final process.
See also Sunrise Beach, Inc. v. Phillips, 181 So.2d 169 {(Fla.App.
1965) (defining mesne process as any writ or process issued
between commencement of action and suing out of execution). More
examples could be provided, but 1t presently appears doubtful
that they would provide particularly useful information.

The basic thrust of this learning, then, 1s that one can
distinguish among original process, governed essentially by Rule
4, mesne process, and final process. I1f one wishes to use a
different word for mesne process, it might be best to go with
*interlocutory," which i1s used in current Rule 77(a} to refer to
motions (although this gqualifier was removed in restyling}. That
word seems to get at what we are talking about. "Intermediate,"
which was suggested on July 16, would seem to capture the same
idea. Another substitute for mesne that was suggested on July
16, was "before final judgment." that might be thought
inadequate because 1t would include or:iginal process, which 1s
gsupposed to be something different from mesne process.

Another point occurred to me as T looked at the uge of
"mesne" process in Rule 77: In Rule 77{(c), it is not clear that
there 1s an advantage to distinguishing mesne process
(77 (c) (2) (A)) from final process (77(c) {2} (B)). If 1t suffices
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in Rule 77{a) to combine those into "process" {as was done in
Style 550), it would seem relatively safe to do the same in 77(c)
also. That would, however, raige the question whether it is
important to exclude original process, which 1s for some reason
seemingly excluded from Rule 77.

That question raises the possibility that there may be a

reason to restore "mesne® or, in its place, "interlocutory" or
"intermediate" to Rule 77(a), from which it has been removed. A
reason distinguishing in 77(a) (and perhaps in 77(c}) is that

Rule 77 seems not previously to have addressed original process,
the third leg of the process stocl. But one would think that the
clerk's office should not be equally open for i1ssuing original
process as it is for filing the complaint and issuing later
process, which are clearly included i1n the current rule and the
style vergion. So my 1mmediate reaction is that "issuing
process" should be sufficient in 77(a} without modification, at
least if that means only that original, mesne, and final process
are melded in that term.

Regarding doing the same thing in 77(¢), one concern might
be whether it 1s 1nappropriate to expand that provision to cover
all "process" because it would then confer authority on the clerk
to issue original process. But Rule 4(b) calls for the plaintiff
to submit procesgs to the clerk for signature and authorizes the
clerk to issue that process, so recognizing such autherity in
77 (c} does not seem to be a problem (although it may be
redundant) .

Another possible problem with shifting to unadorned
"process" in Rule 77(c) and retaining it in restyled 77(a) in
place of "mesne and final process" 1s that 1t i1ncludes a number
of other types of process that should not be subject to Rule 77.
Black's Law Dictionary lists the following types of process 1in
addition to original, mesne, and final: bailable process, civil
process, compulsory process, criminal process, irregular process,
regular process, summary process, trust process, and void
process. Most of these are defined 1n ways that don't seem to me
to create a problem in using unadorned "process." Thus, "summary
process" means process that is immediate and takes effect without
intermediate applicaticns. "Regular process" means process that
1ssues lawfully according to prescribed practice. Including
these within "process" for purposes of Rule 77 does not appear to
present a problem. I have not tried, however, to determine
whether there is something else that would come within "process,"
atthough I doubt that we would be uncomfortable saying about it
what Rule 77{a) says -- that the court should be available to
provide it on a 24/7 basis. And saying that the clerk can issue
"process" when a court order 1s not needed locks innocuous
encugh. That does not say anything about whether process should
1ssue, or what process should issue, in a given case.
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So my efforts to find out whether "mesne process" matters,
and what it means, have not to date yielded very much, and I'm
not sure where further to lock if the guestion to be examined is
the one I thought was to be examined. If a different thrust for
the inquiry 1s needed, I would appreciate being told what that
1s. For the present, the foregoing leads me to the following
conclusions:

1. "Interlocutory" could be substituted for "mesne” 1in
Rule 77(c). "Intermediate" would probably do as well,
but 1t 1s not a word presently used in Rule 77, as
"interlocutory" 1is used in current 77(a). "Before
final judgment" is not only longer but would seem to
include original process, which does not appear to be
included 1n Rule 77.

2. There 1s no apparent reason why Rule 77 would exclude
original process, unless 1t 1s to avoid being
redundant. Rule 77(a) does include filing the complaint
as one of the things that i1s deemed possible on a 24/7
bagis. That ¢ould explain why it makes sense to
restyle 77(a) (as it was done 1n Style 550} to refer
simply to '"process." Although that arguably works a
change by including original process, there seems no
reason why that arguable change should matter.

3. I presently see no reason why saying "process" without
modifying it would present a problem in Rule 77, which
is only about when you can get things from the clerk's
office and when you can get things from the clerk
rather than needing a court order. The other types of
process listed by Black's Law Dictionary don't appear
to create difficulties.

4. Therefore, 1t might be worth consolidating style
77 (c) (2} (A} and (B) i1into "for i1ssuing process." It is
net clear that saying "final process to enforce and
execute a judgment" adds meaning to "final process," or

that "final process" is not included in the more
general "process."

5. But to conform more closely to current Rule 77 (c),
which does mention only "mesne" and "final" process,
distinguish between the two, and provide a definition
of sorts of "final process," 1t may be begst to stick
with 77 (c) (2) {A) and (B) as in Style 550, with
"interlocutory" or "intermediate" substituted for
"mesne . "
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Rule 64

T T T

VIIL. PROVISIONAL AND FINAL REMEDIES TITLE VIII. PROVISIONAL AND FINAL

REMEDIES
Rule 64. Seizure of Person or Property . Rule 64, Seizing a Person or Property
At the commencement of and during the course of an (a) Available Remedies Under State Law -— In General.
action, all remedies providing for seizure of person or At the commencement of and throughout an action, every
property for the purpose of securing satisfaction of the remedy 1s available that, under the law of the state where
Judgment ultimately to be entered m the action are available the court 18 located, provides for seizing a person or
under the circumstances and in the manner provided by the property to satisfy the potential judgment But any federal
law of the state in which the distnict court 1s held, existing at | statute governs to the extent it applies

the time the remedy 1s sought, subject to the following
quabfications (1) any existing statute of the United States
governs to the extent to which 1t 1s applicable, (2) the action 1n
which any of the foregong remedies 1s used shall be i
commenced and prosecuted or, 1f remeved from a state court,
shall be prosecuted after removal, pursuant to these rules

The remedies thus available include arrest, attachment, (b) Specific Kinds of Remedies. The remedies available

garmishment, replevin, sequestration, and other corresponding under this rule include the following — however
or equivalent remedies, however designated and regardless of designated and regardless of whether state procedure
whether by state procedure the remedy 15 ancillary to an action requares an independent action '

or must be obtained by an independent action
*+ arrest,

+ attachment,

+ garmshment,

= replevin,

sequestration, and

other corresponding or equivalent remedies

COMMITTEE NOTE

The language of Rule 64 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only

Former Rule 64 stated that the Civil Rules govern an action m which any remedy available
under Rule 64(a) 1s used. The Rules were said to govern from the time the action 1s commenced
if filed 1n federal court, and from the time of removal if removed from state court. These
provisions are deleted as redundant. Rule 1 establishes that the Civil Rules apply to all actions in
a district court, and Rule 81(c)(1) adds reassurance that the Civil Rules apply to a removed
action “after 1t 1s removed

Rules 64-80 — style draft October 4, 2004
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Rule 65. Injunctions

(a) Preliminary Injunction,

(1) Notice. No preliminary injunction shall be
1ssued without notice to the adverse party

(2) Consohdation of Hearing With Trial on
Merits. Before or after the commencement of the
hearing of an application for a preliminary tnjunction,
the court may order the trtal of the action on the mertts
to be advanced and consohdated with the heanng of
the application Even when this consolidation 1s not
ordered, any evidence recetved upon an application
for a prebmunary injuncuon which would be
admissible upon the trial on the merits becomes parl
of the record on the tnal and need not be repeated
upon the tnal  Thns subdivision (a)(2) shall be so
' construed and applied as to save to the parties any
rights they may have to tnal by jury

Rules 64-86 — style draft

Rule 65.  Injunctions and Restraining Orders

| {a) Prelimmnary Injunction.

Rule 65

(1) Netice. The court may issue a prehminary injunction
onty on notice to the adverse party

(2) Consolidating the Hearing with the Trial on the
Merits. Before or after beginming a heanngona
motion for a preliminary 1njunction, the court may
advance the tnal on the ments and consolidate it with
the hearing  Even when consolidation 1s not ordered,
evidence that 1s recerved on the motion and that
would be admissible at trial becomes part of the tnal
record and need not be repeated at tnat  But the court
must preserve any party’s rght to a jury trial

Qctober 4, 2004



(b) Temporary Restraining Order; Notice; Hearing;
Duration, A temporary restraimng order may be granted
without wntten or oral notice to the adverse party or that
party’s attorney only 1f {1} 1t ¢learly appears from specific
facts shown by affidavit or by the verified complaint that
immediate and ureparable tyury, loss, or damage will result to
the applicant before the adverse party or that party’s attorney
can be heard m opposition, and (2) the applicant’s attomey
certifies to the court m writing the efforts, 1f any, whtch have
been made to give the notice and the reasons supporting the
claim that notice should not be required

Every temporary restraimng order granted without notice shall
be indorsed with the date and hour of 1ssuance, shall be fited
forthwith 1n the clerk’s office and entered of record, shall
define the mnjury and state why 1t 15 irreparable and why the
order was granted without nottce, and shall expire by 1its terms
within such time after entry, not to exceed 10 days, as the count
fixes, unless withun the time so fixed the order, for good cause
shown, 15 extended for a like perted or unless the party against
whom the order 1s directed consents that 1t may be extended
for a longer period  The reasons for the extension shall be
entered of record

Rules 64-86 — style draft

Rule 65

(b) Temporary Restraining Order.

(1) Issuing Withour Notice. The court may 1ssue a
temporary restraining order without notice to the
adverse party only 1f

{A) specific facts in an affidavit or a venfied
complaint clearly show that immediate and
meparable njury loss, or damage will result to
the movant before the adverse party can be heard
m opposition, and

{B) the movant’s attorney cerftfies tiweng any
efforts made to give notice and the reasons why

1t should not be required

(2) Contents; Exprration Every temporary restraining
order 1ssued without notice must state the date and
hour when 1t was 1ssued, descnbe the mmjury and state
why 1t 1s urreparable, state why the order was 15sued
without notice, and be promptly filed promptly-in the
clerk’s office and entered 1n the record ; define-the

by aRd-state-why s rreparable-and-why-the
orderwastssued-wihoutnotice- The order expires at
within the ime after entry — not to exceed 10 days
— that the court sets, unless before within that tume
the court, for good cause, extends it for a like penod
or the adverse party consents to a longer extension
The reasons for an extension must be entered (n the
record

October 4, 2004



In case a temporary restraining order 1s granted without notice,
the motion for a preliminary mjunction shall be set down for
heaning at the earliest possible time and takes precedence of all
matters except older matters of the same character, and when
the motion comes on for hearing the party who obtained the
temporary restraining order shall proceed with the application
for a preliminary iwyunction and, 1f the party does not do so,
the court shall dissolve the temporary restraining order On 2
days’ notice to the party who obtained the temporary
restraining order without notice or on such shorter notice to
that party as the court may prescribe, the adverse party may
appear and move 1ts dissolution or modificanon and 1n that
event the court shall proceed to hear and determine such
motion as expedittously as the ends of justice require

Rule 65

(3) Expediting the Preliminary-Injunction Hearing.

[f the order ts 1ssued without netice, the motion for a
prelimnary injunction must be set for hearing at the
carhest possible time, taking precedence over all
other matters except heanings on older matters of the
same characterternporary retranmng ordersissued
earherwithoutnotice | At the hearing, the party who
obtamned the order must proceed with the motion fera

preliminrary-thjuneton, 1t the party does not, the court

must dissolve the order

(4) Motion to Dissolve. On 2 days’ notice to the party
who obtained the order without notice — or on

shorter notice set by the court — the adverse party
may appear and move to dissolve or modify the order
The court must then hear and decide the motion as

promptly as Justice requires

{c) Security. No restrarming order or preliminary
iryunction shall 1ssue except upon the giving of secunty by the
applicant, in such sum as the court deems proper, for the
payment of such costs and damages as may be mcurred or
suffered by any party who 15 found to have been wrongfully
enjoined or restrained  No such secunty shall be required of
the United States or of an officer or agency thereof

The provisions of Rule 65 | apply to a surety upon a
bond or undertaking under this rule

{©

Security. [fthe court 1ssues a preliminary injunction or a
temporary restraimng order, the court must require the
movant to give secunty n an ameunt that the court
considers proper to pay the costs and damages sustained by
any party found to have beer wrongfully enjowned or
restrained  The United States, 1ts officers, and 1ts agenctes
are not required to give security

[ Subcommuttee A asked Prof Rowe to research the meaning of the phrase “older matters of the satne character” in the

current rule

He reported that the phrase derives from Fquity Rufe 73 and appears to have recenved no treatment in the

freatises or cases Rowe and Cooper recommend retaining the phrase

Rules 64-86 — style draft
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(d) Form and Scope of Injunction or Restraining
Order. Every order granting an injunction and every
restramning order shall set forth the reasons for 1ts 1ssuance,
shall be specific i terms, shall describe in reasonable detatl,
and not by reference to the complaint or other document, the
act or acts sought to be restramned, and 18 binding only upon the
parties to the action, their officers, agents, servants,
employees, and attorneys, and upon those persons n active
concert or paricipation with them who receive actual notice of
the order by personal service or otherwise

[ {d) Contents and Scope of Every Injunction and

Rule 65

Restraining Order.

(1) Contents. Every order granting an ijunction and
every restramning order must

(A) state the reasons why 1t 1ssued,
(B) state 1ts terms specifically, and

(C) describe in reasonable detall — and not by
without refernng to the complaint or other
document — the act or acts restramed or
required

(2) Scope. The order binds only the following
(A) the parties,

(B) the parties’ officers, agents, servants, employees,
and attorneys, and

(C) other persons who receive actual notice of the
order by personal service or otherwise and who
are in achiveaetsa concert or participateion with
anyone described 1n (A} or {B)

(¢) Employer and Employee; Interpleader,
Constitutional Cases. These rules do not modify any statute
of the United States relating to temporary restraining orders
and prelyrmnary mjunctions 1n actions affecting employer and
employee, or the provisions of Title 28, U S C, § 2361,
relating to prelimnary mjunctions ut actions of interpleader or
1n the nature of interpleader, or Title 28, U S C , § 2284,
relating to actions required by Act of Congress to be heard and
" determined by a dstrict court of three judges

Other Laws Not Modified. These rules do not modify
the following

{1) any federal statute relating to temporary restraintng
orders or preltminary 1yjunctions n actions affecting
employer and employee,

(2) 28 USC %2361, which relates to prelimunary
injunctions 1 actions of interpleader or n the nature

of interpleader, or

{3) 28U SC § 2284, which relates to actions that must

be heard and dectded by a three-judge district court

(A Copyright Impoundment. This rule applies to
copyright impoundment proceedings

4]

Copyright impoundment. [his rule applies to copynght-
impoundment proceedings

COMMITTEE NOTE

The language of Rule 65 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules These changes are intended to be styhstic only

Rutes 64-86 — style draft
0
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Rule 65.1. Security: Proceedings

Against Sureties

Rule 65.1

e

Rule 65.1. Seeurity: Proceedings Against a
Surety

Whenever these rules, including the Supplemental Rules
for Certain Admiralty and Mantime Claims, require or permut
the giving of security by a party, and secunty 15 given in the
form of a bond or stipulation or other undertaking with one or
more sureties, each surety submits to the junisdiction of the
court and irrevocably appoints the clerk of the court as the
surety’s agent upon whom any papers affecting the surety’s
hability on the bond or undertaking may be served The
surety’s hiabihty may be enforced on motion without the
necessity of an independent action The motion and such
notice of the motion as the court prescribes may be served on
the clerk of the court, who shall forthwith mail copies to the
sureties 1f thewr addresses are known

Whenever these rules, (including the Supplemental Rules for
Certain Admiraity and Manitime Claims), require or permit a
party to give security, and secunity 1s grven through a bond,
supulatten’, or other undertaking wath ene or more sureties,
each surety submts to the court’s jurisdiction and wrevocably
appomts the court clerk as its the-surebys agent for recelving
service of any papers affecting the surety’s hability on the bond
or undertaking The surety’s hability may be enforced on
motion without an mmdependent action  The motion and any
notice that the court orders may be served on the court clerk,
who must promptly mail a copy of each to every surety whose
address 18 known

COMMITTEE NOTE

The tanguage of Rule 65.1 has been amended as part of the general restyling of the Civil
Rules to make them more easily understood and to make style and terminology consistent
throughout the rules. These changes are intended to be stylistic only.

I.  Cooper: "Stipulation” in the present rule may have a technical meaning that adds something to "bond or other
undertaking " [ do not recall that we have had any advice from a suretyship expert 'We should be careful about assuming that
this word 1s redundant  Kimble: "Other undertaking” seems to cover everything under the sun  Mainly, we're trying to make this

sentence consistent with the next one

Rules 64-86 — style draft
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Rule 66. Receivers Appointed by

Federal Courts

An action wherein a recetver has been appointed shall
not be dismissed except by order of the court  The practice 1n
+ the administration of estates by recewvers or by other simitar
officers appointed by the court shall be 1n accordance with the
practice heretofore followed 1n the courts of the Umted States
or as provided m rules promulgated by the district courts In
all other respects the action 1in which the appointment of a
recerver 1s sought or which 1s brought by or against a recerver
15 governed by these niles

Rule 66

Rule 66. Receivers

These rules govern an action 1n which the appointment of a
recelver ts sought or a recewver sues or1s sued But a recetver or
a similar court-appointed officer must admiuster an estate
according to the historical practice in federal courts or as
provided in a local rule  An action 1n which a recerver has been
ss-appointed may be dismussed only by court order !

COMMITTEE NOTE

The language of Rule 66 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules These changes are intended to be stylistic only

| Subcommittee A asked Prof Rowe to research whether the current rule forbids a voluntary dismissal 1f the proceedings have
continued after the discharge of a receiver  He noted that “the little [ have found is somewhat ambiguous but seems to point
on balance toward not having language that would facilitate voluniary dismassal without court approval after discharge of a

receiver ” Rowe and Cooper recommend
court order ™

Rules 64-86 — style draft

*An action m which a receiver has been appotnted may be dismissed only by

October 4, 2004



Rule 67. Depositin Court

[ Rule 67,

Rule 67

Deposit into Court

In an action 1n which any part of the relief sought1s a
Judgment for a sum of money or the disposition of a sum of
meney ar the disposition of any other thing capable of
delivery, a party, upon notice to every other party, and by
leave of court, may deposit with the court all or any part of
such sum or thing, whether or not that party claims all or any
part of the sum or thung The party making the deposit shall
serve the order perrmtung deposit on the clerk of the court

, (a) Depositing Property [fany part of the relief soughtisa

money Judgment or the disposition of a sum of money or
some other delsverable thing, a party — on notice to every
other party and by leave of court — may depostt with the
court atl or part of the money or thing, whether or not that
party claims any of it The depositing party must dehver
toserve the clerk a copy ofwth the order permutting
deposit

Money paid into court under this rule shall be deposited and
withdrawn i accordance with the provisions of Title 28,
U S C, 442041, and 2042, the Act of June 26, 1934, ¢ 756, §
23, as amended (48 Stat 1236, 58 Stat 845), U S C, Title 31,
§ 725v, or any hike statute  The fund shall be deposited 1n an
| 1nterest-bearing account or invested 1n an interest-bearing
mstrument approved by the court

N I

{b) Investing and Withdrawing Funds. Money paid into
court under this rule must be deposited and withdrawn in
accordance with 28 U S C §§ 2041 and 2042 and any like
statute The money must be deposited 1n an wnterest-
beanng account or mvested 1n a court-approved, interest-

bearing instrument

COMMITTEE NOTE

The language of Rule 67 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only

Rules 64-86  style draft 9
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Rule 63

Rule 68. Offer of Judgment

Rule 68.  Offer of Judgment

At any time more than 10 days before the tnal begins, a
party defending against a claim may serve upon the adverse
party an offer to allow judgment to be taken against the
defending party for the money or property or to the effect
specified in the offer, with costs then accrued If wathin 10
days after the service of the offer the adverse party serves
written notice that the offer 1s accepted, erther party may then
. file the offer and nottce of acceptance together with proof of
service thereof and thereupon the clerk shall enter judgment
An offer not accepted shall be deemed withdrawn and
evidence thereof 1s not admussible except in a proceeding to
determine cosis  If the judgment finally obtained by the
offeree 1s not more favorable than the offer, the offeree must
pay the costs incurred after the making of the offer  The fact
that an offer 15 made but not accepted does not preclude a
subsequent offer When the habihty of one party to another
has been determimed by verdict or order or judgment, but the
amount or extent of the hability remams to be determined by
turther proceedings, the party adjudged liable may make an
offer of judgment, which shall have the same effect as an offer
made before trial If 1t is served wrthin a reasonable time not
less than 10 days prior to the commencement of heanngs to
determine the amount or extent of hability

'

L

(a) Making an Offer, Judgment on an Accepted Offer. At
least 10 days before the tnal, a party defending agaimnsta
claim may serve on an adverse party an offer to allow
Judgment on specified terms, with the costs then accrued
If, within 10 days after being served, the adverse party
serves written notice accepting the offer, either party may
then file the offer and notice of acceptance, plus proof of
service The clerk must then enter judgment

(b} Unaccepted Offer An unaccepted offer 1s considered
withdrawn, but 1t does not preclude a later offer Evidence
of an unaccepted offer 1s not admissible exceptina

proceeding to determune costs

Offer After Liability Is Determined. Later Offers—An

When one
party’s hability to another has been determined but the
extent of hability remains to be determined by further
Qroct:c:dmgs,l the party held hable may make serve an offer
of judgment It must be served within a reasenable time —
but at least 10 days — before athe-hearing to determine the
extent of llabiirty

(db) Unaceepted-Offer; Unuececpted Offer; Paying Costs.

aproceeding to-determine-eosts—If the judgment that the
offeree finally obtams 1s not more favorable than the offer,
the offeree must pay the costs incurred after the offer was
made

COMMITTEE NOTE

The language of Rule 68 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and termunology consistent throughout
the rules These changes are intended to be stylistic only.

1 Subcommittee A asked Prof Rowe to research the meaning of “by further proceedings™ in the current rule

It he tinds

nothing on point, “by turther proceedings™ will be restored to the style draft Prof Rowe, finding nothing on pent,

concluded that “by further proceedings”™ should be restored

Ruies 64-86 — style draft {0
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Rule 69

Rule 69. Execution

{a) [In General. Process to enforce a judgment for the
payment of money shall be a wint of execution, unless the
court directs otherwise The procedure on execution, in
proceedings supplementary to and in aid of a judgment, and 1n
proceedings on and 1n aid of execution shall be mn accordance
with the practice and procedure of the state 1n which the
district court ts held, existing at the tume the remedy 15 sought,
except that any statute of the United States governs to the
extent that (t 15 applicable In aid of the judgment or
execution, the jJudgment creditor or a successor 1n 1nterest
when that interest appears of record, may obtain discovery
from any person, tncluding the judgment debtor, (n the manner
provided 1 these rules or in the manner provided by the
practice of the state in which the district court 15 held

Rule 69. Execution

{a) In General.

(1) Money Judgment; Applicable-FoltowmngStrte
Procedure, A money judgment 15 enforced by a wnit
of execution, unless the court orders otherwise The
procedure on execution —— and n procesdings
supplementary to and 0 aid of jJudgment or execution
— must follow the procedure of the state where the
eistrret court' s located, but a federal state governs
to the extent 1t applies

(2) Obtaining Discovery. In aid of the judgment or
execution, tFhe judgment creditor or a successor in
interest whose interest appears of record may obtain
discovery from any person — including the judgment
debtor — as provided in these rules or by the
procedure practice-of the state where the dstret court
15 located

1 Subcomnuttee A recommends removing “district™ here, subject to the Style Subcommuttee’s global resolution of this 1ssue

Rules 64-86 — stvle draft
Il
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(b) Against Certain Public Officers. When a
Judgment has been entered aganst a collector or other officer
of revenue under the circumstances stated in Title 28, U S C,
& 2006, or against an officer of Congress 1n an action
mentioned 1n the Act of March 3, 1875, ch 130, § 8 (18 Stat
401), U S C, Title 2, § 118, and when the court has given the
certificate of probable cause for the officer’s act as provided
in those statutes, execution shall not 1ssue against the officer
or the officer’s property but the final judgment shall be
satisfied as provided mn such statutes

(b) Agamnst Certain Public Officers. When a judgment has

Rule 69

been entered against a revenue officer in the circumstances
stated m 28 U S C § 2006, or agamst an officer of
Congress in the circumstances stated in2 U S C § 118, the
Judgment must be satisfied as those statutes provide

COMMITTEE NOTE

The language of Rule 69 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules These changes are intended to be stylistic only

2 The Department of Justice 1s studying the problems posed by 1his rule

Rules 64-86 — style draft
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Rule 70. Judgment for Specifie Acts;
_ Vesting Title

If a judgment directs a party to execute a conveyance of
land or to deliver deeds or other documents or o perform any
other specific act and the party fails to comply within the time
specified, the court may direct the act to be done at the cost of
the disobedient party by some other person appointed by the
court and the act when so done has hke effect as «f done by the
party On application of the party entitled to performance, the
| clerk shall 1ssue a wnit of attachment or sequestration against
, the property of the disobedient party to compel obedience to
, the judgment The court may also 1n proper cases adjudge the
| party in contempt If real or personal property 1s within the
. district, the court m lieu of directing a conveyance thercof
 may enter a judgment divesting the title of any party and
vesting 1t 1n others and such judgment has the effect of a
i conveyance executed n due form of law  When any order or
. Judgment s for the dehivery of possession, the party m whose
' favor it1s entered 1s entitled to a wnit of execution or
assistance upon application to the clerk

Rule 70

Rule 70.  Enforcing a Judgment for a_Specific
_Acts__

(a) Party’s Failure to Act; Directing Another to Act. Ifa
Judgment requires' erdess a party to execute a conveyance
of land, to deliver a deed or other document, or to perform
any other specific act and the party fails to comply withim
the time specified, the court may order the act to be done
-— at the disobedient party’s expense — by another person
appointed by the court When done, the act then has the
same effect as if done by the party

{b} Vesting Title. Ifthe real or personal property 15 within the
distnict, the court — 1nstead of ordering a conveyance —
may enter a judgment divesting any party’s title and
vesting 1t n others - That the judgment has the effect of a

legally executed conveyance

Obtaining a Writ of Attachment or Sequestration. On
application by a party entitled to performance of an act, the
clerk must 1ssue a writ of attachment or sequestration
against the disobedient party’s property to compel
obedience

{d) Obtaining a Writ of Execution or Assistance. On
apphcation by a party who obtains a judgment or order for
possession, the clerk must 1ssue a wintt of executton or

assistance

{e) Holding in Contempt. The court may also hold the

disobedtent party 1n contempt

COMMITTEE NOTE

The language of Rule 70 has been amended as

part of the general restyling of the Civil Rules

to make them more easily understood and to make style and terminology consistent throughout
the rules These changes are mtended to be stylistic only

1 Spaniol* A court “orders™ but a judgment “requires ™

Cooper: This looks like a global 1ssue Do we always say that a judgment "requires"?

[Staff will do a global check on this |
Rules 64-86 — style draft
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Rule 71. Process 1n Behalf of
and Against Persons Not Parties

Against a Nonparty

Rule 71

Rule 71.  Enforcing Relief Process For or

When an order 1s made in favor of a person who 15 not a When an order grants retief for a nonparty or may be enforced

party to the action, that person may enforce obedience to the

against a nonparty, the procedure for enforcing the order 1s the

order by the same process as if a party, and, when obedience same as for a party nenpartytsto-be-treated-asa-party for
to an order may be lawfully enforced against a person who 1s parposesof enforemp the-order

not a party, that person i1s hable to the same process for
enforcing obedience to the order as 1f a party

COMMITTEE NOTE

The language of Rule 71 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout

the rules. These changes are mntended to be stylistic only.

Rules 64-86 - style draft
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IX. SPECIAL PROCEEDINGS

Rule 71A. Condemmation of Property

Rule 71 1

" TITLE IX. SPECIAL PROCEEDINGS

Rule 71.1 Condemning Real or Personal
Property

(a) Applicability of Other Rules. The Rules of Civil
Procedure for the United States District Courts govemn the
procedure for the condemnation of real and personal property
under the power of erminent domain, except as otherwise
provided in this rule

{(a) Applicability of Other Rules. These rules govern
proceedings to condemn real and personal property under
the power of epunent domain, except as this rule provides
otherwise

(b) Joinder of Properties. The plaintff may join in the
same action one or more separate pteces of property, whether
i 1n the same or different ownership and whether or not sought
' for the same use

{b) Joinder of Properties. The plaintiff may join separate
preces of property 1n a single action, no matter who owns

them or whether they are sought for the same use

i (¢} Complaint.

(1) Caption. The complaint shall contain a caption
as provided 1o Rule 10(a), except that the plaintiff
shalt name as defendants the property, designated
generally by kind, quantity, and location, and at least
one of the owners of some part of ar mterest in the
property

(2) Contents. The complant shall contain 4 shost
and plain statement of the authonty for the taking, the
use for which the property s to be taken, a description
of the property sufficient for its 1dentification, the
nterests to be acquured, and as to gach separate plece
of property a designation of the defendants who have
been jeined as owners thereof or of some interest
therein  Upon the commencement of the action, the
plaintiff need join as defendants onby the persons
having or claiming an (nterest i the property whose
| names are then known, but pnor to any hearing
| nvolving the compensation to be paid for a prece of
property, the plamtff shall add as defendants all
persons having or clavming an interest i that property
whose names can be ascertained by a reasonably
diligent search of the records, considering the
character and vatue of the property involved and the
interests to be acquired, and also those whose names
have otherwise been leamed  All others may be made

Rulgs 64-86 — style draft

defendants under the designation “Unknown Owners ™

(¢) Complaint.

(1) Caption The complaint must contain a caption as
provided in Rule 10(a) The plaintiff must, however,
name as defendants both the property — designated
generally by kind, quantity, and locatton — and at
teast one owner of some part of or interest in the
property

&3

Contents. The complaint must contain a short and
plamn statement of the following

A)
(B)
Q)

the authority for the takmg,
the use for which the property 1s to be taken,

a description of the property sutficient to identify

’ (D)

1t
the mnterests to be acquired, and

(E) for each piece of property, a designation of each
defendant who has been joined as an owner ot

the property or of some nterest 1n 1t

(3) Parnes. When the action commences, the plamnti ff
! need join as defendants only those persons who have
or claim an nterest in the property and whose names
are then known  But before any heanng on
compensation, the plaintiff must add as defendants all
those persans who have or claim an wnterest and
whose names have become known or can be found by
a reasonably dibigent search of the records,
considering both the property’s character and value
and the interests to be acquired  All others may be
made defendanis under the designatien “Unknown
Owners ™
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Process shall be served as provided 1n subdivision (d) of this
rule upon all defendants, whether named as defendants at the
tume of the commencement of the action or subsequently
added, and a defendant may answer as provided 1n subdivision
(e} of this rule  The court meanwhile may order such
distnibution of a deposit as the facts warrant

(3) Filing. Inadditien to filing the complaint with the
court, the plaintiff shall furnish to the clerk at least one copy
thereof for the use of the defendants and additional copies at
the request of the clerk or of a defendant

Rules 64-86 — style draft
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Rule 71.1

(4) Procedure. Nouce Precess-must be served on all

(3

defendants as provided mn (d), whether they were
named as defendants when the actron commenced or
were added later A defendant may answer as
provided 1n {e) The court, meanwhele, may order any
distribution of the deposit that the facts warrant

Filing, Addwtenal Copies. In addition to fihing the
complaint with-the-eourt, the plaintiff must give the
clerk at least one copy for the defendants” use and
additional copies at the request of the clerk or a
defendant
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Rule 71.1

(d) Process ! {d) Process.

(1) Nouce; Delivery. Upon the filing of the complaint (1) Delvering Notice. On filing a complaimng, the |
the plaintiff shall forthwith deliver to the clerk joint or severat plaintiff must promptly deliver to the clerk joint or I
notices directed to the defendants named or designated 10 the several notices directed to the named or designated’ |
complaint  Additional notices directed to defendants defendants When adding defendants, the plainuft
subsequently added shall be so delivered The delivery of the must delwver to the clerk additional notices directed to
notice and 1ts service have the same effect as the delivery and the new defendants
service of the summons under Rule 4

1 Cooper: The present rule s "the defendants named or designated 1 the compiamnt " Styie Rule 71 1{c)( 1) cames forward the

present requirement that the complamnt "name" the defendant property by “designating” 1t The property 15 both named and
designated, so perhaps we can dispense with "or designated” here

Rules 64-86 — style draft September 30, 2004



Rule 71 1

(2) Same; Form. Each notice shall state the court, the
title of the action, the name of the defendant to whom it 15
directed, that the action 1s to condemn property, a description
of the defendant’s property suffictent for its identification, the
mterest to be taken, the authonity for the taking, the uses for
which the property 1s to be taken, that the defendant may serve
upon the plaintiff’s attorney an answer within 20 days after
service of the nottce, and that the failure so to serve an answer
constitutes a consent to the taking and to the authonty of the
court to proceed to hear the action and to fix the compensation
The notice shall conclude with the name of the plaintff's
attorney and an address within the district in which action 1s
brought where the attorney may be served The notice need
contain a descnption of no other property than that to be taken
from the defendants to whom 1t 1s directed

(2) Contents of the Notice.

(A) Main Contents Fach notice must name the
court, the title of the action, and the defendant to
whom 1t 1s directed It must describe the
property sufficiently to identify it, but need not
describe any property other than that to be taken
from the named defendants The notice must
also state

(i) that the action 1s to condemn property,
(ii) the interest to be taken,

(ni} the authonty for the taking,

{iv) the uses® for which the property 1s to be
taken,

(v) that the defendant may serve an answer on
the plamntiff's attorney within 20 days after
being served withsersee of the notice, and

(vi} that the falure to so serve an answer
censtitutes consent to the taking and to the
court’s authonty to proceed with the action
and fix the compensation '

(B) Conclusion The nottce must conciude with the
name of the plaintiff’s attorney and an address*
within the distoict in which the action 15 brought
where the attorney may be served

Kimble. cf (¢)}(2)}B)

Cooper Kimble 1s nght we should make a untform choice between "use" and "uses” for (©)2ZKB) and (dYalA)iv)
Present (¢} 1s "use."” while present (d)(2) 15 "uses " "Uses™ is slightly better, because 1t clearly recogmzes that property may be
taken for more than one use and that we want to know about every intended use

[Dean Kane prefers “uses ™ Judge Thrash prefers “use,” but asks 1f we have a global resolution of this 1ssue |

3

Subcommuttee A agreed with Prof Cooper that the Style-Substance track should mnclude a propoesal to add a new tem (vin) to
Style 71 I{d)}2)(A) “and (vn) that a defendant who does not serve an answer may file a notice of appearance [under (e){1)] ™
The Form 28 notice already includes this advice  But the fact that under Rule 84 this official form suffices does not mean that
present Rule 7EA requires that the notice include this information, the form may ¢xceed the rute’s requirements  Flence the
conclusion that this ts better for the Style-Substance track than for pure style

Subcommutiee A agreed with Prof Cooper that the Style-Substance track should propose a revision of Rule 71 1(d)(2)(B) to
parallel the Style-Substance suggestions for Rules | 1{a) and 26(g} 1), adding electrome-mail address and telephone number
Drafiing may prove tricky because this rule focuses on an address where the attorney may be served Service cannot be made
by telephone, and can be made by electronmic mail only with consent  The proposal wilt look something like thts “the name,
telephone number, and electronic-mail address of the plantts attorney, and an address within the distnct 10 which the
action 1s brought where the attorney may be served ™
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(3) Service of Notice.

(A) Personal Service. Personal service
of the notice (but without copies of the
complaint) shall be made 1 accordance with
Rule 4 upen a defendant whose residence 1s
known and who resides within the United States
or a terntory subject to the admimstrative or
judicial junisdiction of the United States

(B) Service by Publication. Upon the filing
of a certificate of the plainuff’s attorney stating
that the attomey beheves a defendant cannot be
personally served, because after dihgent inquery
within the state in which the complaint 1s filed
the defendant’s place of residence cannot be
ascertained by the plaintiff or, 1f ascertained, that
1t 18 beyond the terntonal limets of personal
service as provided in this rule, service of the
notice shall be made on this defendant by
publication in & newspaper published n the
county where the property 1s located or 1f there
1s no such newspaper, then tn a newspaper
having a general circulation where the property s
located, once a week for not less than three
successive weeks  Prior to the last pubhication, a
copy of the notice shall also be mailed to a
defendant who cannot be persenally served as
provided 1n this rule but whose place of residence
15 then known Unknown owners may be served
by publication in like manner by a notice
addressed to “Unknown Owners ™

(3) Serving the Notice.

(A)

(B)

Service by publication ts complete upon the
date of the last publication Proof of publication
and mailimg shall be made by certificate of the
plantiff’s attorney, to which shall be attached a
printed copy of the published notice with the
name and dates of the newspaper marked
thereon

(4) Return; Amendment. Proof of service of the
notice shall be made and amendment of the notice or

proof of its service allowed in the manner provided
for the return and amendment of the summons under
Rule 4

Rules 64-86 — style draft
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Rule 71.1

Personal Service. When a defendant whose
address 1s known resides within the Unmited
States or a territory subject to the adminisirative
or judicial junsdiction of the United States,
personat service of the notice (without a copy of
the complaint) must be made 1n accordance with
Rule 4

Service by Publication

(i) A defendant may be served by publication
onty when the plaintiff’s attorney files a
certificate stating that the attorney believes
the defendant cannot be personally served
because, after diligent inquiry within the
state where the complaint 1s filed, the
defendant’s place of residence 13 still
unknown eannot-be-ascertaed or, 1
known aseertained, that 1t 15 beyond the
terntonal hmts of personal service Service
1s then made by publishing the notice,—
once a week for at least three successive
weeks; — in a newspaper published 1n the
county where the property 1s located or, f
there 15 no such newspaper, (n a newspaper
with general circulation where the property
1s located Before the last publication, a
copy of the notice must also be mailed to
every defendant who cannet be personally
served but whose place of residence 15 then
known Unknown owners may be served
by publication in-tke the same mannet by 4
notice addressed to “Unknown Owners ™

Service by publication 1s complete on the
date of the last publication The plaintiff’s
attorney must prove publication and
mailing by a certificate, attach a pninted
copy of the published notice, and mark on
the copy the newspaper’s name and the
dates of publication

Effect of Deltverv and Service Delivening the
notice to the clerk and serving 1t havethe nettee
has-the same effect as serving a summons under
Rule 4

Proof of Service; Amendment. Rule 4(1)
governs proof of service and any amendment of
the proof or the notice
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Rule 71.1

" (e) j\ppearanée or Answer. If a defendant has no

objection or defense to the taking of the defendant’s property, | (e) Appearance or Answer

the defendant may serve a notice of appearance designating the (1) Notice of Appearance. A defendant that has no

" property in which the defendant claims to be interested objection or defense to the taking of its property may
Thereafter, the defendant shall recerve notice of all serve a notice of appearance designating the property
proceedings affecting it [f a defendant has any objection or in which 1t clauns an interest  The defendant must
defense to the taking of the property, the defendant shall serve then be grven notice of all later proceedmgs affecting
an answer within 20 days after the service of notice upon the [t} [the property}’
defendant The answer shall 1dentify the property i which the (2) Answer. A defendant that has an objection or defense

defendant claims to have an interest, state the nature and extent
of the interest claimed, and state all the defendant’s objections
and defenses to the taking of the property A defendant waives

to the taking must serve an answer within 20 days
after being served wath the notice  The answer must

all defenses and objections not so presented, but at the tnal of ! (A) 1dentify the property in which the defendant

the 1ssue of just compensauon, whether or not the defendant claims an mterest,

has previously appeared or answered, the defendant may (B) state the nature and extent of the snterest, and
present evidence as to the amount of the compensation to be

paid for the property, and the defendant may share in the (C) state all the defendant’s objections and defenses
distribution of the award No other pleading or motion to the faking

asserting any additional defense or objection shall be allowed

5 Rowe: The treatises and cases, like the existing rule wself, seem somewhat ambiguous  Wrnight, Miller, & Marcus just
paraphrase the rule’s “affecting it without being any more specific See 12 WRIGHT ET AL § 3048, at 21§ Moore’s 18 more
defimte but cites a case that 15 more ambiguous than the treatise’s language After entenng notice of appearance, “the
defendant shall receive notice of all proceedings affecung’ that defendant’s property ™ 13 MOORF’S § 71A 08[2], at 71 A-44
(emphasis added) {foomote omitted) Thus the treatise seems to agree with our restyling  But the cited case, United States v
Certain Pareels of Land in Philadelpiia, 339 F 2d 414 (3d Cir 1964), just guotes the rule and adds that a company having
filed notice of appearance “afso was entitled to receive notice of the proceedings mvolving both partial and final distnbution™
of" a sum paid into the registry fd at 416 (emphasis added) [ don’t read that as coming down strongly n favor of
interpreting “it” as “the property” And what secems to me like the strongest indication of all that 1t might be *the detendant,”
even though 1 haven’t found any discussion making anything of it, 1s the onginal Commuttee Note to the 1948 draft  “Merely
by appearing in the action a defendant can receive notice of all proceedings affecting hem ™ 13 MOORF’S § 7LA-App OL[1], at
71AApp -10 (emphasis added) [ find nothing further on poimnt sn the case annotattons to Rule 71 A on Westlaw

This one strikes me as calling for Style Subcomnuttee discussion i hight of the conflicting signs 1n the matenals Perhaps a
return to “it” 1s called for in light of the ambiguity, rather than setthing the ambigwity by using esther “the property”™ or “the
defendant™

Kimble: [ disagree [ urge the Advisory Commattee to resolve the ambiguty  Why not ask seme attorneys who practice tn
this area”? Or maybe check the books on condemnation 1 used this example in a talk for a session at the ABA annuat
meeting, and people were shaking their heads  [It's embarrassing and reflects on our work | think there's something odd
about saying we're invelved 1n the great style project o make the rules clearer and more easily understood, but we're leaving
ambiguities belund

Cooper: | think the question 15 whether there can be proceedings that affect the defendant but do not affect the property An
easy tllustration would be orders that take the property and determing compensation, but leave for further proceedings the
division of the compensation between nival claimants  1f that can happen -- and 1t seems a sensible course of action -- those
proceedings clearly affect the defendants, but do not have any apparent effect on the property The defendant should have
notice of it In some ways there 1s a stronger argument for substituting "the defendant” for "it" than for substituting "the
property” - 1t 1s difficult to umagine a proceedmng that affects the property but does not affect a defendant who claims an
interest 1n the property, even if the defendant has been put out of the case involuntanly We have several times decided that
when we de not know what present words mean, we should carry them forward rather than nisk substantive change But we
also have relaxed that approach when we are confident that a clear statement 13 the nght statement  And when we are
persuaded that consistent current practice demonstrates a meaning not apparent from the words, we do not hesitate to state the
current practice  Where those alternatives take us with the present question remains to be decided

Kimble doesn't care whether we say "the defendant™ or "the property” or "the defendant or the property™--as long as we say
what we mean  Kimble aiso thinks, again, that 1t's odd to worry about changing meamng when nobody seems to know what
the meaning 15 [Dean Kane suggests “relating to the property ” Judge Murtha agrees with Dean Kane  Judge Thrash
| prefer "affecting the defendant” although "it” 1n the preceding sentence ciearly refers to the defendant and not to the

property | don't think that the restyled rule has the same ambiguity as the current rule ™|
Rules 64-86 — style draft Septernber 30, 2004
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Rule 71.1

(3) Waiver of Other Objections and Defenses; Evidence
on Compensanion A defendant waives all objections
and defenses not stated in 1ts answer  No other
pleading or motion asserting an addional objection
or defense is allowed But at the trial on
compensation, a defendant — whether or not 1t has
previousty appeared or answered — may present
evidence on the amount of compensation to be paid
and may share in the award

()  Amendment of Pleadings. Without leave of court,
the plaintiff may amend the complaint at any time before the
trial of the issue of compensation and as many times as
desired, but no amendment shall be made which will result in a
dismissal forbidden by subdivision (1) of this rule  The
plaintiff need not serve a copy of an amendment, but shall
serve notice of the filing, as provided in Rule 5(b), upon any
party affected thereby who has appeared and, 1n the manner
provided in subdiviston (d} of this rute, upon any party
affected thereby who has not appeared The plaintiff shall
furmish to the clerk of the court for the use of the defendants at
* least one copy of each amendment and shall furmash additional
copies on the request of the clerk or of a defendant  Withun the
time atlowed by subdivision (e) of this rule a defendant may
serve an answer 1o the amended pleading, 1n the form and
manner and with the same effect as there provided

{g) Subsutution of Parties. If a defendant dies or
becomes incompetent or transfers an interest after the
defendant’s Joinder, the court may order substitution of the
proper party upen motion and notice of heanng  [f the motion
and notice of heartng are to be served upon a person not
already a party, service shall be made as provided 1n
subdivision (d)(3) of this rule

U

(g)

Amending Pleadings. Without leave of court, the
plamntiff may — as often as 1t wants - amend the
complaint at any tume before the trial on compensation
But ne amendment may be made 1f it would result in a
dismrssal ferbidden by (1)(1}or (2)® The plamtff need not
serve a copy of an amendment, but must serve notice of
the filing, as provided m Rule 5(b), on every affected party
who has appeared and, as provided in (d), on every
affected party who has not appeared In addition, Fthe
plamtift must give furmsh to the clerlfor-the-defendants”
use; at least one copy of each amendment for the
defendants” use, and additional copies at the request of the
clerk or a defendant A defendant may appear or answer
the-amended pleading 1n the time and manner and with the

same effect as provided 1n (e}

Substituting Parties, If a defendant dies, becomes
icompetent, or transfers an interest after being joined, the
court may, on motion and notice of heanng, order that the
proper party be substituted Service ot the motion and
notice on a nonparty must be made n accordance with

(dx3)

Joe Spaniof suggests that (1)1} and (2) don't "forbid" anything Kimble: Are we talking about the conditions to dismussals?

Cooper: (1} [ think the present rule means to say that a plaintiff cannot accomplish dismissal by amiending the complaint as a
means of circumventing the limuts in 71 1(1)  That thought would be expressed mere clearly by saying "that wouid result 1n a
dismussal ferbidden not authorized by (1)(1} or (2} More clearly 1f I am night about what 1t means But perhaps it 1s also

more awkward

Cooper

(2) Rereading this, [ was left uncertain about the style decision to refer to "(1{1) or {2) ™ Present () refers to

"subdivsion (1) " We can safely eliminate (1)(3) and (4} -- (3) requires a court order, and (4) descnbes effect (1{2) provides
tor -- and himts -- dismissal by stipulation of the parties  How does that bear on amending the complaint” By way of a party
stipulatien to amend the complaint 1n circumstances outside the permission of (1(2)?

[Pean Kane. ] think Joe Spanicl 1s right about "forbidding” anythung At the same time T don't iike Ed's solution because it
doesn’t capture clearly the abihity to dhsmiss after judgment 1 have not solution other than to leave as 15 in the liketihood that
1t will confuse no one  Judge Thrash. I agree with Cooper's suggestion |

Rulegs 64-86 - style draft
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Rule 71.1

th) Trial. Ifthe achon involves the exercise of the
power of eminent domain under the law of the Urited States,
any tnbunal specially constituted by an Act of Congress
governing the case for the trial of the 1ssue of Just
compensation shall be the mbunal for the determination of that
1ssue, but if there 1s no such specially constituted tnbunal any
party may have a trial by jury of the 1ssue of just compensation
by filing a demand therefor within the ime allowed for answer
or within such further time as the court may fix, unless the
court 10 s discretion orders that, because of the character,
location, or quantity of the property to be condemned, or for
other reasons in the interest of justice, the 1ssue of
compensation shall be determuined by a commuession of three
persons appointed by it

In the event that a comnussion 1s appomnted the court may
direct that not more than two additional persons serve as
alternate commusstoners to hear the case and replace
commissioners who, prior to the tume when a decision 1s filed,
are found by the court to be unable or disquahified to perform
their duties  An alternate who does not replace a regular
commussioner shall be discharged after the commussion
renders 1ts final decision  Before appointing the members of
the commussion and alternates the court shall advise the parties
of the wdentity and qualifications of each prospective
comnusstoner and alternate and may pernut the parties to
examine each such designee The parties shall not be
permutted or required by the court to suggest nominees Each
pany shalt have the nght to object for vahd cause to the
appointment of any person as a commissioner or alternate

(k) Tnrial of the Issues.” ®

(D

2)

Issues Other Than Compensation; Compensation.
In an action involving eminent domatn under federal
law, the court must try all 1ssues, except that
compensation must be determined by-amy-trbunal
spectathy-constituied by-afederal statute to-determine
compensation;-oF

(A) by any tnbunal spectally constituted by a federal
statute to determine compensation, or

(B) f there 15 no such tnbunal,-ettherby a jury
when a party demands oneg within the time to
answer or within any additional ume the court
sets, unless the court appoints a commission

under (2) ;or
iyt N X e

Appotnaing a Commission; Commussion’s Powers
and Report.

(A) Reasons for Appommting  The court may appoint
a three-person commusston to determine
compensation because of the character, location,
or quantity of the property to be condemned, or
for other pust reasons

(B) Alternate Commussioners The court may
appoint up to two additional persons to serve as
alternate commussioners to hear the case and
replace commissioners who, before a decision (s
filed,the court-+-finds are unable or disqualified
to perform their duties  Once the commission
renders 1ts final decision, the court must
discharge any alternate who has not replaced a
commissioner

Cooper: Rowe concluded that a commission can be appointed only when there 1s no special statutory tribunal and when a

party has demanded jury tral

That 15 why we combined former (B) and (C) o a single subparagraph The present rule

Rules 064-86 — style draft

does not read at all clearly on this proposition  The Style draft 1s not much more exphicit  Would it be better to add a few
words to (2){A) "(A) Reasons for Appownting If a party has demanded a jury, Fthe court may 1nstead appouwnt a three-person
commsston * * * " (And as a question of style, do we want three-person or 3-person?)

Kimble: I'd keep "three-person commussion " Using numerals under ten (s already unconventional, and using a numeral with
a phrasal adjective fooks odd

[Dean Kane: This seems a style/substance track 1ssue, 1f we added those words  Of course the use of a numeral rather than
a phrasal adjective 1s ours, and [ agree with Joe ]

Cooper The Department of Justice 1n an August 26, 2004 memorandum from Marc Gordon 1o Robert Deyling, 15 concerned
that the current draft does not clearly address this proposition f there 15 no tnibunal specially constituted by statute and no
timely demand for jury trial, the court must try the just compensation 1ssue  The proposition 1s correct  The only question 15
whether the Style draft 1s clear enough The current Style draft 1s different from the draft the Department reacted to To me 1t
seems clear But Style Subcommuitee review will be useful, the jury-tmal question 1s sensitive  See 12 FP&P § 3051

[Judges Thrash and Murtha would adopt the style draft Decan Kane Quite frankly, I do not think this 1s clear To me, the
current rule says you can go to a "tribunal” designated by statute, a "jury," or a commussion appointed by the court It does
not say explhcttly that the court could decide on its own regarding compensation While that 13 the totally rational tesuit and,
according to what you heard from Justice, what 1s accepted practice, at the least that 15 style/substance At the most 1t 1s
substance ] [see Cooper note continued on next page]
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If a commuission is appointed it shall have the authornity of (C} Exammuing the Prospective Comnussioners
a master provided i Rule 33(c) and proceedings before 1t shall Before making 1ts appointments, the court must
be governed by the provisions of Rule 53(d} Its action and advise the parties of the identity and
report shall be determined by a majonty and its findings and qualifications of each prospective commssioner
report shall have the effect, and be dealt wath by the court in and alternate, and may permit the parties to
accordance with the practice, prescribed in Rule 53(e), (f), and examine them The parties may not suggest

(g} Tral of all issues shall otherwise be by the court appolntees, but for good cause may object to the

appointment of a commmssiongt or alternate

{D) Commission’s Powers and Report A
coemrmussion has the powers of a master under
Rule 53(c), and proceedings before 1t are
governed by Rule 53(d) TIts action and report
are defermuined by a majonty  Rule 53(e), (0,
and (g) apply to its report

Cooper: The final sentence of present 71A(h) says "Tnal of all tssues shall otherwise be by the court " Although 1t appears at the end,
after all of the matenal about special tribunals, yuries, and comrmissions, 1t 1s explicit support for the proposition that the judge decides
everything -- meluding compensation -- unless there 15 a statutory tnbunal, or unless a party has demanded a jury (and then the court
may side-track the jury demand by appotnting a coramussion)  We do not need to go even to Style-Substance to say, as the Style draft
does, that "the court must try all issues, except * * *" And note that the end-of-subdivision locahon of the present direction that the
court "otherwise" try all 1ssues separates the commission from the court-tnal provision, the commussion appears only as an "unless” to
the Jury-tnal provision in the first paragraph of present (h)
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O]

Dismissal of Action.

(1) As of Right. If no hearing has begun to
determune the compensation to be paid for a piece
of property and the plaintiff has not acquired the
title or a lesser wnterest in or taken possession, the
plamtiff may dismiss the action as to that
property, without an order of the court, by filing
a notice of dismissal setting forth a bnef
description of the propetty as to winich the action
15 dismissed

(2) By Stipulation. Before the entry of any
judgment vesting the plaintiff with title or a
lesser interest 1n or possession of property, the
action may be dismissed in whole or n part,
without an order of the court, as to any preperty
by filing a stipulation of dismussal by the plamtiff
and the defendant affected thereby, and, 1f the
parties so stipulate, the court may vacate any
judgment that has been entered

(3) By Order of the Court. At any time
before compensation for a piece of property has
been determimed and paid and after motion and
hearing, the court may dismuss the acuon as to
that property, except that it shall not dismuss the
action as to any part of the property of which the
plaintiff has taken possession or in which the
plamntiff has taken title or a lesser interest, but
shall award just compensation for the possession,
title or lesser interest so tahen The court at any
time may drop a defendant unnecessanly or
mmproperly jowned

(4) Effect Except as otherwise provided in
the notice, or stipulation of dismissal, or order of
the court, any dismussal 1s without prejudice

9

Kmmhle: globat search for “without court order ™

Rule 71.1

{iy Dismissal of the Action.

{1)

2)

3

4

By the Plaintiff As-of fughe- If no compensation

hearing on a prece of property has begun, and 1f the
pltamuiff has not acquired title or a lesser mterest or
taken possession, the plaintiff may, without a court
order”, dismiss the action as to that property by filing
& notrce of dismussal briefly describing the property

By Sripulation. Before a judgment 1s entered vesting
the plawnttff with titte or a lesser interest 1 or
possession of property, the plaintiff and affected
defendants may, without a court order, dismiss the
action in whole or in part by filtng a stipulation of
dismmissal - And 1f the parties so stipulate, the court
may vacate a judgment already entered that did net

A 10

By Court Order. At any tume before compensation
has been determined and pa:d, the court may, after a
motion and hearing, dismmss the action as to a prece of
property But 1f the plamntiff has already taken
possession, fitie, or a lesser nterest as to part of it, the
court must award compensation for the possession,
title, or lesser interest taken The court may at any
time disimiss a defendant who was unnecessarily or
improperly jomed

Effect. A dismussal 1s without prejudice unless
otherwise stated i the notice, stipulation, or court
order

[0 Cooper: Prof Rowe’s research indicates that the 1948 Advisory Commuittee referred to this provision as one to revest title

It 15 better to stick with language that parallels the present rule
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(j) Deposit and 1ts Distribution. The plamtiff shall
deposit with the court any money required by law asa
condition to the exercise of the power of eminent domain, and,
although not se required, may make a deposit when permitted
by statute In such cases the court and attorneys shall expedite
the proceedings for the distnbution of the money so deposited
and for the ascertainment and payment of just compensation
If the compensation finally awarded to any defendant exceeds
the amount which has been paid to that defendant on
distnibution of the depostt, the court shall enter judgment
against the plaintiff and 1 favor of that defendant for the
deficiency [f the compensation finally awarded to any
defendant 1s less than the amount which has been paid to that
defendant, the court shall enter judgment against that
defendant and 1n favor of the plaintift for the overpayment

(k) Condemnation Under a State’s Power of Eminent
Domain The practice as heremn prescribed governs in actions
involving the exercise of the power of erunent domawn under
the law of a state, provided that 1f the state law makes
provision for tnial of any 1ssue by jury, or for trral of the 15sue
of compensation by jury or commuission or both, that provisien
shall be followed

U}

Costs. Costs are not subject to Rule 54(d)

Rule 71 1

(i) Deposit and Its Distribution.

(1) Deposer. The plaintiff must deposit with the court
any money required by law as a condition to the
exercise of ermminent domain and may make a deposit
when allowed permtéted by statute

Distribution; Adjusting Dustribution. After a
deposit, the court and attorneys must expedite the
proceedings so as to distnibute the deposit and to
determine compensation [ the compensation finally
awarded to a defendant exceeds the amount
distributed to that defendant, the court must enter
Judgment for that defendant and aganst the plamuff''
for the defictency  If the compensation awarded to a
defendant 1s fess than the amount distributed to that
defendant, the court must f:nter]ud%ment for the

plamntiff and against that defendant 2 for the
overpayment

2)

(k) Condemnation Under a State’s Power of Eminent
Domain. This rule governs an action involving emment
domarn under state kaw But 1} state law provides for
trying an issue by jury — or for trying the issue of
compensation by jury or commuission or both — that law
governs

(I} Costs, Costs are not subgect to Rule 54(d)

Subcommuttee A decided to restor e the entire “for and aganst”™ phrasing from the current rule  The Style Subcommuittee 1s

inchined to think that “against the plaintiff” and “against that defendant” is enough

Cooper. [ think the Style Subcommuttee 15 nght, and that the simplest form actually may respond better to Warren’s concemn

than the form shown in text

The cnittcal pont was that an undercompensated defendant should get judgment against the

plamtiff, to ensure actual payment of just compensation as required by the Constitution, saying that judgment 15 entered
against the plaintiff ensures that 1t also av o1ds any implication that judgment cannot also be entered against a detendant who

was overcompensated and in favor of the undercompensated defendant

(Reflect that one of these days the plamnuff in a

compensation proceeding will come up bankrupt, while another defendant may be at least as good as gold ) So at the next

step, judgment agamst the overcompensated defendant 1s what we want

undercompensated defendant, so much the better

12 [samessue as innote 12 ]
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Rule 71.1

COMMITTEE NOTE

The language of Rule 71A has been amended as part of the general restyling of the Civil
Rules to make them more easily understood and to make style and terminology consistent
throughout the rules These changes are intended to be stylistic only.

Former Rule 71A has been redesignated as Rule 71 1 to conform to the designations used for
all other rules added within the onginal numbering system.
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Rule 72

Rule 72. Magistrate Judges; Pretrial Orders

(a) Nomdispositive Matters. A magistrate judge to
whom a pretnial matter not dispositive of a claim or defense of
a party 15 referred to hear and determine shall promptly
conduct such proceedings as are required and when
appropriate enter into the record a wnitten order setting forth
the dispositton of the matter  Within ) days after being
served with a copy of the magistrate judge’s order, a party
may serve and file objections to the order, a party may not
thereafter assign as error a defect 1n the magistrate judge’s
order to which objection was not timely made The district
Judge to whom the case 1s assigned shall consider such
objections and shall modify or set aside any portion of the
magistrate Judge’s order found to be clearly erroneous or
contrary to law

Rules 64-86 — style drafy

Rule 72,  Magistrate Judges: Pretrial Order

{a) Nondispositive Matters. When a pretral matter not
dispositive of a party’s claim or defense 1s referred to a
magistrate judge to hear and decide, the magistrate judge
must promptly conduct the required proceedings and, when
appropriate, 1ssuemake a wrtten order stating the decision
determunation A party may serve and file objections to the
order within 10 days after being served with a copy A
party may not assign as error a defect in the order not
timely objected to  The distnict judge in the case must
consider timely objections and modify or set aside any part
of the order that 1s clearly erroneous or 1s contrary to law

September 30), 2004




[ (b) Dispositive Motions and Prisoner Petitions. A

magistrate judge assigned without consent of the parties to
hear a pretrial matter dispositive of a claim or defense of a
party or a prisener petition challenging the conditions of
confinement shall promptly conduct such proceedings as are
required A record shall be made of all evidentiary
proceedings before the magistrate judge, and a record may be
made of such other proceedings as the magstrate judge deems
necessary  The magstrate judge shall enter into the record a
recommendanon for disposition of the matter, including
proposed findings of fact when appropnate The clerk shall
forthwith mail copes to ail parties

A party objecting to the recommended disposttion of the
matter shall promptly arrange for the transcription of the
record, or portions of 1t as all parties may agree upon or the
magstrate judge deems sufficient, unless the distnet judge
otherwise directs  Within 10 days after bemng served with a
copy of the recommended disposition, a party may serve and
file specific, written objections to the proposed findings and
recommendations A party may respend to another party’s
objections within 10 days after being served with a copy
thereof The district judge to whom the case 1s assigned shall
make a de novo determinanon upon the record, or after
additional evidence, of any portion of the magestrate judge’s
disposstion to which specific wntten objection has been made
1n accordance with tlus rule  The distnict judge may accept,
reject, or modify the recommended decision, receive further
evidence, or recommut the matter to the magistrate judge with
Instructions

Rule 72

i e e——

{a) Dispositive Motions and Prisoner Petitions.

(1} Findings and Recommendations. A magistrate judge
must promptly conduct the required proceedings when |
assigned, without the parties’ consent, to hear a !
pretrial matter dispositive of a claim or defense ora
prisoner petition challenging the conditions of
confinement A record must be made of all
evidentiary proceedings and may, at the magistrate
judee’s discretion, be made of any other proceedings
The magistrate judge must enter a recommnended
disposition, including, if appropnate, proposed
findings of fact The clerk must promptly mail a copy
to each party

(2) Objections. Within 10 days after beng served with a
copy of the recommended disposition, a party may
serve and file specific wntten objections to the
proposed findings and recommendations A party
may respond te another party’s objections within 10
days after being served with a copy  Unless the
dismet judge orders otherwise, the gbjecting party
objecting to-therecommended-dispasiion must
promptly arrange for transcribing the record, or
whatever portions of 1t the parties agree to or the
magistrate Judge considers sufficient

(3) Resolving Objections. The districl judge must :
determine de novo any part of the magistrate judge’s i
disposition that has been properly objected to The |
district judge may accept, reject, or modify the !
recommended disposition, receive further evidence, or ‘
returnyesub the matter to the magistrate judge with
mstructions

COMMITTEE NOTE

The language of Rule 72 has been amended as part of the general restyling of the Crvil Rules
to make them more easily understood and to make style and termimology consistent throughout

Rules 64-86 — style draft
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Rule 73

Rule 73. Magistrate Judges; Trial by Consent and
Appeal Options

Rule 73.  Magistrate Judges: Trial by Consent;
Appeal

{a) Powers; Procedure. When specially designated to
exercise such junsdiction by local rule or order of the district
court and when all parties consent thereto, a magistrate judge
may exercise the authority provided by Tule 28, U S C §
636(c) and may conduct any or alfl proceedings, including a
Jury or nompury trial, in a cevil case A record of the
proceedings shall be made 1n accordance with the
requirements of Title 28, U S C § 636{c}3)

(b) Comsent When a magistrate judge has been
designated to exercise civil trnial jurisdiction, the cterk shafl
give written notice to the parties of their opportunity to
consent to the exercise by a magistrate judge of civil
Jurisdiction over the case, as authonzed by Title 28, US € §
636(c) If, withun the peniod specitied by locat rule, the parties
agree to a magistrate judge’s exercrse of such authority, they
shall execute and file a joant form of consent or separate forms
of consent setting forth such election

A district Judge, magistrate judge, or other court official
may agait advise the parties of the avalamhty of the
magisirate judge, but, in 5o doing, shall also advise the parties
that they are free to withhold consent without adverse
substaniive consequences A distnet judge or magistrate
Judge shall not be informed of a party’s response to the clerk’s
notification, unfess all parties have consented to the referral of
the matter to a magisirate Judge

The distnet judge, for good cause shown on the judae’s
own inittative, or under extraordinary circumstances shown by
a party, may vacate a reference of a civil matter to a
magstrate judge under this subdivision

(a) Trial by Consent When_ authonzed under28 USC §
636(c), spectathy-designated by local-rule-ora-distnct-court
erder;-a magistrate judge may, 1f all parties consent,
conduct the proceedings 1n a civil action, cluding a jury
or nonjury tral as-authorzed by 25 U-S-C-4636{e) A
record of the proceedings must be made according to' 28
USC §636(cKS)

{b) Consent Procedure.

(1) In General. When a magistrate judge has been
designated to conduct a civil action, the clerk must
give the parties wntten notice of thetr opportunity to
congent under 28 U 8 C § 636{c) To sigmty their
consent, the parties must jointly or separately file a
staternent consenting to the referral A distniet judge
or magistrate judge may be informed of a party's
response to the clerk’s notice only 1f all parties have
consented to the referral

(2) Reminding the Parties About Conseating A district
tudge, magistrate judge, or other court official may
again advise the parties of the magstrate judge’s
avalability, but must atso advise the parties that they
are free to withhold consent without adverse

substantive consequences

Vacating a Referral. On its own for good cause — or
when a party shows extraordinary” circumstances, —
the district judge may vacate a referral to a magistrate
Judge under ths rule

Kimble. I'd change "according to” to " accordance with " I'm stifl trying to munmize the varations n our ways of making

cross-references
Cooper: {am happy to jom Kimble on "in accordance with "

Kimble: global check for “exceptional > Cooper: [ would be slow to adopt a global convention tfor "exceptional” and
"extraordinary " To me "exceptional” 15 4 less distinctive requirement

[Dean Kane: "Extraordmary circumstances” (s often used to the level that [ would say it 1s a term of art There 15 no reason
to go to "exceptional circumstances,” atthough [ don't exactly agree with Ed's version of a difference between that or
“cxtraordinary circumstances " My conclusion 1s based on the fact that the former 1s wetl known and there 15 no reason to
change, which could generate some thought there was a change | Kimble If there's no rule that uses "exceptional

circumstances,” then there's no 1ssue  But I'd still check

Rules 64-86 — stylc draft
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Rule 73

(¢) Appeal. Inaccordance with Title 28, US C &
636(c)(3), appeal from a judgment entered upon direction of a
magistrate judge in proceedings under this rule will Le to the magistrate Judge’s chrection may be taken to the court of
court of appeals as it would from a judgment of the district appeals as would any other appeal from a distnict-court
court ' Judgment

(c) Nermal Appeal Route. Inaccordance with28 US C §
636(c)3), an appeal from a judgment entered at a

(d) [Abrogated.|

COMMITTEE NOTE

The language of Rule 73 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and termwology consistent throughout
the rules These changes are intended to be styhstic only.

3 Judge Thrash suggests changing this heading  Judge Murtha suggests using “Appeal” as in the current rule
Kimble: My only hesitation 1o using "Appealing a Judgment” 15 that the "ing”s in the two previous paragraphs referred to
the judge So you are changing the pomnt of view  But maybe 1t's okay because we are moving to a new subdivision

Rules 64-86 — style draft September 30, 2004
30




Rule 74

Rule 74. [Abrogated.| " Rule 74.

COMMITTEE NOTE

Rule 74 was abrogated in 1997 to reflect repeal of the statute providing for appeal from a
magistrate yudge’s judgment to the district court  The rule number 1s reserved for possible future
use

Rules 64-86 — style draft September 30, 2004
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Rule 75

Rule 75. [Abrogated.} Rule 75.

COMMITTEE NOTE

Rule 75 was abrogated 1in 1997 to reflect repeal of the statute providing for appeal from a
magstrate judge’s judgment to the district court. The rule number 1s reserved for possible future
use.

Rules 64-86 - style draft September 30, 2004
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Rule 76

m—— S - e
|

Rule 76. {Abrogated.| Rule 76.

COMMITTEE NOTE
Rule 76 was abrogated in 1997 to reflect repeal of the statute providing for appeal from a

magistrate judge’s judgment to the district court The rule number 1s reserved for possible future
use
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X. DISTRICT COURTS AND CLERKS

Rule 77. District Courts and Clerks

(a) District Courts Always Open. The district courts
shall be deemed always open for the purpose of filing any

and final process, and of making and directing all
interlocutory motions, orders, and rules

pleading or other proper paper, of 1ssuing and returning mesne

TITLE X.

Rule 77

DISTRICT COURTS AND
CLERKS: CONDUCTING
FRANSACTHING BUSINESS;
ISSUING ORDERSKEERING
RECORDS

Rule 77. Conducting Fransacting Business;

(2)

Clerk’s Authority; Notice of an Order

____or Judgment

When Court 1s Open. Every district court 1s always open
for filing any paper, tssuing and returning process, making
a metion, and entering an order

{b) Trials and Hearings; Orders in Chambers. All
tnals upon the ments shall be conducted in open court and so
far as conventent in a regular court room  All other acts or
proceedings may be done or conducted by a judge in
chambers, without the attendance of the clerk or other court
officials and at any place either within or without the distnict,

. but no hearing, other than one ex parte, shall be conducted

outside the district without the consent of all parties affected

therchy

()

Place for Trial and Other Proceedings. Every trial on
the ments must be conducted n open court and, so far as
conventent, in a regular courtroom  Any other act or
proceeding may be done or conducted by 4 judge m
chambers, without the attendance of the clerk or other court
officials, and anywhere mside or outside the distnet  But
no hearing — other than one ex parte — may be conducted
outside the distnict unless alt the affected parties consent
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Rule 77

(¢) Clerk’s Office and Orders by Clerk. The clerk’s 1 (e} Clerk’s Office Hours; Clerk’s Orders.
office with the clerk or a deputy 1n attendance shall be open
durmg business hours on all days except Saturdays, Sundays,
and legal holidays, but a district court may provide by local
rule or arder that its clerk’s office shall be open for specified day except Saturdays, Sundays, and legal holidays
hours on Saturdays or particular legal holidays other than New But a distrtet court may, by focal rule or order, requure
Year's Day, Birthday of Martin Luther King, Jr , that the office be open for specified hours on Saturday

Washington's Birthday, Memonal Day, Independence Day, or a particular legal holiday other than one listed m

(1) Hours The clerk’s office — with a clerk or deputy
on duty — must be open during business hours every

{ Labor Day, Columbus Day, Veterans Day, Thanksgiving Day, Rule 6a))(A)

| and Christmas Day All mobons and applications i the (2) Orders. Subject to the court’s power to suspend, alter,
clerk’s office for 1ssuing mesne process, for 1ssuing finat or rescind the clerk’s action for good cause, the clerk

. process to enforce and execute judgments, for entering may grant-the-following-motionsand-appheations

I defauits or judgments by default, and for other proceedings |

| which do not require allowance or order of the court are (A) 1ssuefer-tasuiiig mesne process,

| grantable of course by the clerk, but the clerk’s action may be (B) 1ssuefor-tastng final process to enforee and
suspended or altered or rescinded by the court upon cause execute a judgment,
shown

{C) for enterng a default er-a-defauttjudement,
(D) enter a default judgment under Rule 55¢(b)1)

and

(k) feractmeon any other matter that does not
reguire the court’s action

I Subcommuttee B asked Prof Marcus do research into the possibility of finding a substitute for “mesne ™ Prof Marcus came
to the following conclusions

I "Interlocutory™ coutd be substituted for "mesne" 1n Rule 77(c)} "Intermediate” would probably do as well, but it 15 not a
word presently used m Rule 77, as "iterlocutory” 1s used m current 77(a) "Before final judgment” 1s not only longer
but would seem to include original process, which does not appear to be included in Rule 77

2 There 15 no apparent reason why Rule 77 would exclude ongtnal process, unless it 1s to avoud bewng redundant Rule
77(a) does clude filing the complaint as one of the things that s deemed possible on a 24/7 basis  That could explain
why 1t makes sense to restyle 77(a) (as it was done m Style 550) 1o refer sumply to "process " Although that arguably
works a change by including onginal process, there seems no reason why that arguable change should matter

3 I presently see no reason why saying "process” without modifying it would present a probtem in Rule 77, which 1s only
about when you can get things from the clerk's office and when you can get things from the clerk rather than needing a
court order The other types of process hisied by Black's Law Dictionary don't appear to create difficulties

4 Theretore it might be worth consoledating style 77(c)(2HA) and {B) into "for 1ssuing process " It 1s not clear that saying
"final process to enforce and execute a judgment" adds meaning to "final process,” or that "final process™ 1s not cluded
in the more general "process "

5 But to conform more closely to current Rule 77(c), which does mention onty "mesne™ and "final™ process, distnguish
between the two, and provide a defimtion of sorts of "final process,” 1t may be best to stick with 77(c)(2)A) and (B) as
in Style 550, with "interlocutory” or "intermediate” substituted for "mesne

[Judge Murtha prefers #5, using “intermediate ™ Dean Kane prefers #5  Judge Thrash prefers any formulauen that
elinmunates “*mesne 7
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(d) Notice of Orders or Judgments. -— Immediately
upon the entry of an order or judgment the clerk shall serve a
notice of the entry in the manner provided for in Rule 5(b)
upon each parly who 15 not in default for failure 1o appear, and
shall make a note mn the docket of the service  Any party may
1n addition serve a notice of such entry 1n the manner provided
in Rule 5(b) for the service of papers Lack of notice of the
entry by the clerk does not affect the time to appeal or relieve
or authorize the court to relieve a party for failure to appeal
within the time allowed, except as permitted in Rule 4(a) of
the Federal Rules of Appellate Procedure

Rule 77

(d) Serving Notice of an Order or Judgment.

(1) Service. Immediately after entering an order or
Judgment, the clerk must serve notice of the entry, as
provided 1in Rule S(b)z, on each party who 1s not 1n
default for farling to appear The clerk must
recordnete the service on the docket A party also
may serve notice of the entry as provided in Rule 5(b)

{2} Time to Appeal Not Affected by Lack of Noticethe
Clerk s Falure to-Serve

. Lack ofThe-elerk'sfadure

to-serve notice of the entry does not affect the time for

appeal or relieve — or authorize the courl to reheve — a
party for failing to appeal within the time allowed,
except as except as permitted by Federal Rule of
Appellate Procedure (4)(a)

COMMITTEE NOTE

The language of Rule 77 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules These changes are intended to be stylistic only

And even 1f it 15 not a

2 Kimmble: In some other cross-references, we refer to 5, not 5(b) E g, 24(cH{1) & 25(a)(3) 71 1(f) uses 5(b) Should these
be consistent”?
Cooper: This s a good catch, but I'm not sure we should do anything about it The present rule refers to Rute S(b) It dates
to 2001, when the amendment was made te authorize the clerk’s use of electronic notice  Before then, Rule 77(d) referred to
"Rule 5" | do not suppose that any of us thought of it, but the exphicit reference to Rule 5{b} may impltedly exclude use of
the numerous-defendants provisions of Rule 5(c) That 1s a good thing, whether or not intentional
good thing, to change back to "Rule 5" would change the meaning
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Rule 78

Rule 78. Motion Day

Rule 78. Hearing Motions

Unless local conditions make 1t umpracticable, cach
district court shall establish regular times and places, at
intervals sufficiently frequent for the prompt dispatch of
business, at which motions requining notice and hearing may
be heard and disposed of, but the judge at any time or place
and on such notice, 1f any, as the judge considers reasonable
may make orders for the advancement, conduct, and hearing
of acfions

To expedite its business, the court may make provision
by rule or order for the submussion and deterrmnation of
motions without oral hearing upon bnief wntten statements of
reasons n support and opposition

{a) Providing a Regular Schedule for Oral Hearings; Other
Orders. AUnlesslocalcondittonsmaketHtmpractieable;
each-distret court maysust establish regular times and
places-ofteronough-to-dispatch-bustness-promptly; for oral
heanngs onheanns-and-disposigof motions  But at any
time or place, on reasenable-notice that the judge considers
reasonable, the;# judge may 1ssuemate an orders to
advance, conduct, and hear an actions [a motion?]’ :

{b) Providing for Submission on Briefs, By rule or order, the
court may provtde for submutting and determining motions
on bnefs, without oral hearings

COMMITTEE NOTE

The language of Rule 78 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only

1 Kimble' The rule seems to be about motions

[Dean Kane and Judge Thrash agree that "motions” seems right, but suggest leaving this 1ssue to the Advisory Commuttee |

2 Subcommuttee B agreed with Prof Cooper that deleting the second sentence of Rule 78(a) should be a subject tor the Style

Substance track

Cooper. The Style-Substance proposal is simple

(a) Providing a Regular Schedule for Oral Hearings; Other Orders, A district court may estabhish regular

Rules 64-86 — style draft
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Rule 79. Books and Records Kept by
the Clerk and Entries Therein

(a) Civil Docket. The clerk shall keep a book known
as “civtl docket™ of such form and style as may be prescribed
by the Director of the Admimistrative Office of the United
States Courts with the approval of the Judicial Conference of
the United States, and shall enter therein each civil action to
which these rules are made applicable Actions shall be
assigned consecutive file numbers The file number of each
action shall be noted on the foho of the docket whereon the
first entry of the action 1s made  All papers filed with the
clerk, all process 1ssued and returns made thereon, all
appearances, orders, verdicts, and judgments shall be entered
chronologically n the civil docket on the foho assigned to the
action and shall be marked with 1ts file number These entries
shall be brief but shatl show the nature of each paper filed or
wnt issued and the substance of each order or judgment of the
court and of the returns showing execution of process The
entry of an order or judgment shall show the date the entry 1s
made When n an action trial by jury has been properly
demanded or ordered the clerk shall enter the word “jury” on
the folio assigned to that action

Rule 79.  Records Kept by the Clerk

Rule 79

S —

(a) Civil Docket. |
i

)

2)

3)

Keeparsthe-Bocket— In General, 1he clerk must

keep a record known as the “civil docket™ in the form
and manner prescribed by the Director of the
Admimstrative Office of the Umted States Courts with
the approval of the Judicial Conference of the Unuted
States The clerk must enter each civil action 1n the
docket Actions must be assigned consecutive file
numbers, which must be noted 1n the docket where the
first entry of the action 1s made

ftems to be Entered. The following items must be
marked with the file number and entered
chronologically in the docket

(A) papers filed with the clerk,

(B) process 1ssued, and proofs of service or other
returns showing execution, and

(C) appearances, orders, verdicts, and judgments

Contents of Entries; Jury Trial Demanded. Each
entryEnteres' must briefly show the nature of theeach
paper filed or wnit 1ssued, the substance of each proof
of service or other return, and the substance and date
of entry of each order and judgment When a jury trial
has been properly demanded or ordered, the clerk
must enter the word “jury™ in the docket

L

[suggestion by Loren Kieve]
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Rule 79

{(b) Civil Judgments and Orders. The clerk shall (b} Civil Judgments and Orders. The clerk must keep a copy
keep, m such form and manner as the Director of the of every final judgment and appealable order, of every
Admunistrative Office of the United States Courts with the ' order affecting title to or a lien on real or personal property,
approval of the Judicial Conference of the United States may and of any other order that the court may direct to be kept
prescribe, a correct copy of every final judgment or appealable The clerk must keep these in the form and manner
order, or order affecting title to or lien upen real or personal prescribed by the Director of the Administrative Office of

| property, and any other order which the court may direct to be | the United States Courts with the approval of the Judicial
! kept | Conference of the Upnited States
(¢) [Indices; Calendars. Suitable indices of the civil (¢} Indexes; Calendars. Under the court’s direction, the clerk
* docket and of every civil judgment and order referred to in must
subdivision {b) of this rule shall be kept by the clerk under the
direction of the court There shall be Srepared under the (1) keep indexes of the docket and of the judgments and

direction of the court caiendars of atl actions ready for tnal, orders described speetfied tn (b), and
which shall distinguish “jury actions” from “coust actions ” (2) prepare calendars of all actions ready for trial,
distinguishing jury tnals from nonjury tnals

[ [ J—
(d) Other Books and Records of the Clerk. The clerk {d) Other Records of the Clerk. The clerk must keep any }
shall alse keep such other books and records as may be ather recerds required by the Director of the Admimistrative
required from time to ttme by the Director of the Office of the Umited States Courts with the approval of the |
Admimustrative Office of the United States Courts with the Judicial Cenference of the United States

¢ approval of the Judicial Conference of the Umted States

COMMITTEE NOTE

The language of Rule 79 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules These changes are intended to be stylistic only
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Rule 80

S e S o

Rule 80. Stenographer; Stenographic Rule 80.  Transcript as Evidence

Report or Transcript as Evidence

{a) [Abrogated.| | If testimeny at a hearing or trial ervheaﬂngj‘ 15 admussible 1n

! i evidence at a later trial, the testimony may be proved by a

(b} [Abrogated.] i transcript certified by the person who recorded 1t

(¢) Stenographic Report or Transcript as Evidence. |

* Whenever the testumony of a witness at a trial or hearing
which was stenographcally reported ts admissible in evidence

" ata later nal, it may be proved by the transeript thereof duly

certified by the person who reported the teshmaony

COMMITTEE NOTE

The language of Rule 80 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and termmology consistent throughout
the rules. These changes are intended to be styhstic only

Former Rule 80(c) was limited to testimony “stenographically reported ™ It 1s revised to
reflect the use of other methods of recording testimony at a tral or hearing

1 Cooper: This s the same 1ssue as Rule 41{¢)}2) Why bother”
Kimble: To foliow the usual order of things?
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Rule §1

T ) I - ]
XL GENERAL PROVISIONS TITLE XI. GENERAL PROVISIONS |
Rule 81. Applicability in General i Rule 8t.  Applicability of the Rules in General;
Removed Actions
(a) Proceedings to Which the Rules Apply. {2) Applicability to Paroicular Proceedings.
(1) These rules do not apply to prize proceedings (1) Prize Proceedings. These rules do not apply te pnze
in admiralty governed by Tule 10, U S C, 44 7651- proceedings i adnvralty governed by 10U S C 4%
7681 They do apply to proceedings in bankruptcy to 7651- 81

ded by th f g
g;nixrhe;tgrg:écz durﬁ ¢ Federal Rules o {2) Bankruptcy. These rules apply to bankruptey

proceedings to the extent provided by the Federal
(2) These rules are applicable 10 proceedings for Rules of Bankruptcy Procedure
admussion to citizenship, habeas corpus, and que
warranto, to the extent that the practice 1n such
proceedings 1s not set forth 1n statutes of the Umited
States, the Rules Governing Section 2254 Cases, or
the Rules Governing Section 2255 Proceedings, and
has heretofore conformed to the practice 1n civil
actions

(3) Crizenship These rles apply to proceedings for
admssion to citizenship to the extent that the practice
n thosesueh proceedmngs 1s not specified in federal
statutes and has previously conformed to the practice
m civil actions  The provisions of 8 U S C § 1451 for
service by publication and for answer apply in
proceedings to cancel cihzenship certificatesremainin |
effect

(4) Special Writs. These rules apply to proceedings for
habeas corpus and for quo warranic to the extent that
the practice in those proceedings

(A) 15 not set forth 1n a federal statute, the rules
governing Section 2254 cases, or the rules
governing Section 2255 proceedings, and

1 (B) has previously conformed to the practice n civil
actions
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Rule 81

(3) In proceedings under Title 9, U S €, relating (5) Proceedings Involving a Subpoena. These rules

to arntration, or under the Act of May 20, 1926, ch apply to proceedings to compel testimony or the
347,49 (44 Stat 585), US C, Title 45, § 159, production of documents under through a subpoena
relating to boards of arbitration of railway labor 1ssued by a United States officer or agency under a
disputes, these rules apply only to the extent that federal statute, except as otherwise provided by
matters of procedure are not provided for in those statute, by local rule, or by court order in the
statutes These rules apply to proceedings to compel proceedings

the giving of testimony or production of decuments m
accordance with a subpoena 1ssued by an officer or
agency of the Umted States under any statute of the
United States except as otherwise provided by statute

(6) Other Praceedings. These rules, to the extent
applicable, govern proceedings under the following
laws, except as these [aws provide other procedures

or by rules of the district court or by order of the {A) 7TUSC 44292, 499g(c), for reviewing an order
court in the proceedings of the Secretary of Agnculture,
(4) These rules do not alter the method prescribed {B) 9U S C, relating to arbutration,

by the Act of February 18, 1922, ch 57, § 2 (42 Stat
188), U S C, Title 7, § 292, or by the Act of June 10,
1930, ch 436, § 7 (46 Stat 534), as amended, t1 S C,

{C) 15U S5 C §522, for enforctnger reviewing an
order of the Secretary of the Interior,

Title 7, § 49%9g(c), for instituting proceedings 1n the (D) 15U SC § 715d(c), for reviewing an order of a
United States district courts to review orders of the petroleum-sentrot board,'

Secretary of Agriculture, or prescribed by the Act of

June 25, 1934, ch 742, §2 (48 Stat 128, USC, (E) 20U S C §§ 159, 160, for enforcing an order of
Tule 15, § 522, for instituting proceedings to review the Nationat Labor Relations Board,

arders of the Secretary of the Interior, or prescnbed
by the Act of February 22, 1935, ch 18, § 5 (49 Stat
3N, USC, Title 15, § 715d(c), as extended, for .
instituting preceedings to review orders of petroleum

control boards, but the conduct of such proceedings

1n the district courts shall be made to conform to | (G) 45 USC § t59, for reviewing an arbitration
these rules as far as applicable l award 1n a raitway -labor dispute

(F} 33 USC §% 918, 921, for enforcing or
reviewing a compensation order under the
Longshore and Harbor Workers® Compensation
Act, and

Subcommittee B noted that the present rule refers to proceedings to review orders of “petroleum control boards™ The
underlying statute does not use this name

Cooper: There 15 no legislative foundation for referrmg 1o these boards as "petroleum control boards " But it seems better to
carry forward a term that has persisted tn Rule 81 for many years withour causing any difficulty whatsoever To be sure,
"petroleumn clearance board" or "petroleum clearance-certificate board" might be better  Neither, however, 15 a full
description of an entity that has no official titte A full description would be something like this "an order denying a
certificate of clearance 1ssued by a board appointed by the President or by any agency, officer, or employee designated by the
President under 15 USC s 7t5)" The background requires some detail 15 USC ss 715 f outlaw transportation of
contraband oil n interstate commerce Contraband o1l 18 defined as o1f produced 1n violation of state law  Fhe President (s
authonzed to require certificates of clearance to move petroleum products "from any particular area, and shall establish a
hoard or boards for 1ssuance of such certificates " If a certificate 15 required for any area n any state, 1t 15 unlawfut to ship
petroleum from the area unless a certificate has been obtained  Section 715d(c) provides that a person whose application for
a cernficate of clearance 1s denied may obtain a review of the order It includes some procedural provisions — 4 copy of the
petition shall be served forthwith on the board, the board shalt certify and file a transcript of the record, no objection to the
order shall be considered unless 1t was urged before the board, the board's fact findings "if supported by evidence, shall be
conclusive”, the court's Judgment 15 final, subsect to review  Because the statute continues on the books, the President or an
agency appointed by the President can establish a board  Review proceedings remain possible  But the present rule has
caused no trouble There 1s no pont tn attempting to find a shightly better reference  Cooper thinks we might as welt carry 1t
forward unchanged

Kimble "Decision of a petroleum board" 15 anchored in the statute, especially when you cite to it Why not? Cooper: If we

must change from the present rule — which admittedly 1s not a neat expression — | would preter "15 U S € § 715(d)(c) For
reviewing an order denying a certificate of clearance " This expression accurately reflects the statute, which addresses only a

deusion denying an applicahion for a certificate. We do not need to make up a name for the board — we can omit any reference to

i, Kimble 1s right that the statutory reference provides the context  Kimble, But you do lose the parallel with most of the other
subparagraphs, which refer to an "order " [Dean Kane: Because of the statutory reference 1 think Petroleum Board 15 ok and do
not share Fd's concerns At the same time, Ed's approach also 1s fine Note to rebut Joe's statement at the end (B} and (G) do not

refer to "Orders” 5o consistency 18 not a problem  Judge Murtha prefers Cooper’s approach ]
Rules 64-86  style draft September 30 2004
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Rule 81

{5) These rules do not alter the practice in the
United States district courts prescribed n the Act of
July 5, 1935, ch 372, %% 9 and 10 (49 Stat 453), as
amended, U § C, Title 29, §§ 59 and 169, for
beginning and conducting proceedings to enforce
orders of the National Labor Relations Board, and in
respects not covered by those statutes, the prachce in
the district courts shall conform to these rules so far
as applicable

{6) These rules apply to proceedings for
enforcement or review of compensation orders under
the Longshoremen’s and Harbor Warkers’
Compensation Act, Act of March 4, 1927, ¢ 509, §§
I8, 21 (44 Stat 1434, 1436}, as amended, U SC,
Title 33, 4 918, 921, except to the extent that matters
of procedure are provided for in that Act The
provisions for service by publication and for answer
in proceedings to cancel certificates of citizenship
under the Act of June 27, 1952, ch 477, Title l1], ¢ 2,
§ 340 (66 Stat 260), US C, Title &, § 1451, 1emain
n effect

(7) [Abrogated.]

(b) Scire Facias and Mandamus. The writs of scire
facias and mandamus are abohshed Relief heretofore
avatlable by mandamus or scire facias may be obtained by
appropriate action or by appropriate motton under the practice
prescribed n these rules

(c) Removed Actions. These rules apply to civil
actions removed to the tinited States district courts from the
state courts and govern procedure after removal

(b} Scire Facias and Mandamus. The wnts of scire facias
and mandamus are abolhished Relief previously available
through them may be obtained by appropriate action or
motion under these rules

(¢) Removed Actions

(1y Applicabuity. These rules apply to a civil action after
tt ts removed from a state court
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Repleading 1s not necessary unless the court so orders Ina
removed action in which the defendant has not answered, the
defendant shall answer or present the other defenses or
objections available under these rules within 20 days after the
receipt through service or otherwise of a copy of the mitial
pleading setting forth the claim for relief upon which the
action or proceeding 1s based, or within 20 days after the
service of summons upon such imtial pleading, then filed, or
within 5 days after the filing of the petition for removal,
whichever penod 1s Tongest  [f at the tme of removal all
necessary pleadings have been served, a party entitled to tnal
by jury under Rule 38 shali be accorded 1it, if the party’s
demand therefor 1s served withia 10 days after the petition for
removal 15 filed 1f the party 1s the petitioner, or1f not the
petitioner within 10 days after service on the party of the
notice of filing the petition

A party who, prior to removal, has made an express demand
for trial by jury 1n accordance with state law, need not make a
demand after removal 1f state law applicable 1n the court
from which the case 1s removed does not require the parties to
make express demands in order to claim trial by jury, they
need not make demands after removal uniess the court directs
that they do so within a specified time 1f they desire to claim
tnal by jury The court may make this direction on its own
motion and shall do so as a matter of course at the request of
any party The failure of a party to make demand as directed
constitutes a waiver by that party of tnial by jury

Rules 64-86 - style draft
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Rule 81

(2) Further pleading. After removal, repleading 1s
unnecessary unless the court so orders it A defendant
who did not answer before removal must answer or
present other defenses or objections under these rules
withn the longest of these periods

(A) 20 days after recerving — through service or
otherwise — a copy of the initial pleading stating
the claim for relief,

(B} 20 days after being served with the summons for
anthat 1n1teal pleading on file at the time of

service, or

(€Y 3 days atter the notice of removal 1s filed

(3) Demand for g Jury Trial

(A) ds Affected by State Law A party who, before
removal, expressly demanded a jury tnal in
accordance with aseerdirgte state law need not
renew the demand after removal If the state law
did not require an express demand for a_jury
tnal, a party need not make one after removal
uniess the court orders the parties to do so within
a specified ime  The court must so order at a
party’s request and may so order on its own A
party who fails to make ¢ demand when so
ordered walves a Jury tnal

{B) Under Rule 3§ If all necessary pleadings have
been served at the time of removal, a party
entitled to & jury tnal under Rule 38 must be
accorded one 1t 1t serves a demand within 10

days after

(i

(i} 1115 served with a notice of removal filed by
another party

it files a notice of removal, or
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[Abrogated ]

)

{¢) Law Applicable Whenever n these rules the law of
the state which the district court 15 held 1s made applicable, the
law applied m the District of Columbia governs proceedings
in the United States District Court for the District of
Columtia When the word “state™ 18 used, 1t includes, 1f
appropriate, the Distnict of Columbia  When the term “statute
of the Umited States™ 15 used, 1t includes, so far as concerns
proceedings 1o the United States District Court for the District
 of Columbua, any Act of Congress locally appltcable to and 1n
force m the District of Columba When the law of a state1s
referred to, the word “law™ includes the statutes of that state
and the state judicial decisions construing them

(f) References to Officer of the United States, Under
any rule in which reference 1s made to an officer or agency of
the United States, the term “officer” includes a district director
of internal revenue, a former district director or collector of
ternal revenue, or the personal representative of a deceased
district director or collector of internal revenue

Rule 81

{d) Law Applicable.

(1) State Law. When these rules refer to state law, the
term “law™ includes the state’s statutes and the stae’s
Judicial decisions

(2) District of Columbia. The term *state™ includes,
where appropriate, the Distnict of Columbia _When
these rufes provide for state law to apply, in the
Distnct Court for the Distnct of Columbia

(A} the law applied in the Distnct govems, and

(B} the term “federal statute™ includes any Act of
Congress” that applies locally to the Distrct

'gfwemedby%h&%me&’&mws%vheﬂ%h&appheabl&mwmm

COMMITTEE NOTE

The language of Rule 81 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and termmology consistent throughout
the rules These changes are intended to be stylistic only

Rule 81{c) has been revised to reflect the amendment of 28 U.S C § 1446(a) that changed the
procedure for removal from a petition for removal to a notice of removal.

Former Rule 81(e), drafted before the decision in Erte R R v Tomphins, 304 U S 64 (1938),
defined state law to mnclude “the statutes of that state and the state judicial decisions construing
them ” The Erie decision reinterpreted the Rules of Dectsion Act, now 28 U.S.C. § 1652,
recognizing that the “laws™ of the states include the common law established by judicial
decisions Long-established-Present practice reflects this understanding, looking to state common

]

Rules 64-86 — style draft

Staff note The earher style draft dropped “Act of Congress™ and the Style Subcommittee suggested that further research may
be necessary to determine whether to retain 1t in hght of the special status of the Distnct of Columbia with respect to
Cangress Cooper suggests that because we may not be able 10 obtain a clear answer, the style draft should siay with the
language of the present rule

Subcommuttee B decided to delete style rule 81(e), but asked Bob Deyling to confirm with the Department ot Justice that
taxpayer dchons agamnst the “district director” have been abolished

Statt note The Department of Justice (Tax Duvision) confirmed that Rule 81(¢} should be deleted At the time 1t was
adopted, suits to recover tax were brought aganst the District Director of Intermal Revenue Now, such suits are brought
against the United States  Moreover, as a result of the Internal Revenue Service Restructuring and Reform Act of 1998, the
pesttion of District Director has been abolished  See Internal Revenue Service Restructunng and Reform Act of 1998, Pubhe
Law 105-206 (H R 2676), July 22 1998 (26 USCA § 1 NOIL)
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Rule 81

law as well as statutes and court rules when a Civil Rule directs use of state law  Amended Rule

81(d)(1) adheres to this practice, including all state judicial decisions, not only those that construe
state statutes

Former Rule 81(f) 1s deleted. The office of distnict director of intermal revenue was abolished
by restructuring under the Internal Revenue Service Restructuring and Reform Act of 1998,
Pub.L., 105-206, July 22, 1998, 26 U.S.C_§ 1 Note.
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i Rule 82. Jurisdiction and
Venue Unaffected

These rules shall not be construed to extend or linut the
Junsdichion of the United States district courts or the venue of
actions therein  An admiralty or mantume clatm within the
meamng of Rule 9(h} shall not be treated as a civil action for
the purposes of Iitle 28 US C §§ 1391-1392

————— -

SR
Rule 82.  Jurisdiction and Venue Unaffected

These rules do not extend or limt the junisdiction of the district
courts or the venue of actions in those courts  An admuralty or
matititne claim under Rule 9¢h) 1s not a ctvil action for purposes
of 28U S C §§ 1391 1392

COMMITTEE NOTE

The language of Rule 82 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and termunology consistent throughout
the rules These changes are intended to be stylistic only.
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Rule 83

Rule 83. Rules by District Courts; Rule 83.  Rules by District Courts; Judge’s
Judge’s Directives Directives
(a) Local Rules. (a) Local Rules
(1) Each district court, acting by a majonty of s (1) fn General. After giving public notice and an |
| destrict judges, may, after giving appropriate public opportunity for comment, a each district court, acting
notice and an opportunity for comment, make and by a majonty of its district judges, may adopt make
amend rules governing us practice A local rule shall and amend rules governing us practice A local rule
be consistent with—but not duphcative of—Acts of must be conststent with — but not duphcate —
Congress and rutes adopted under 28 U S C 4§ 2072 federal statutes and rules adopted under 28 U S C §4§
and 2075, and shall conform to any uniform 2072 and 20735, and must conform to any umform
numbenng system prescribed by the Judicial numbering system prescribed by the Judicial
Conference of the United States A local rule takes Conference of the Umited States A local rule takes
effect on the date specified by the district court and effect on the daie specified by the distnct court and
remains in effect unless amended by the court or rematns 1n effect unless amended by the court or
abrogated by the judicial council of the circut abrogated by the judicial council of the circuit
Copies of rules and amendments shall, upon their ‘ Copies of rules and amendments must, on their !
promulgation, be furmshed to the judicial council and adoption promsuleatien be furnished to the judicial
the Admimstrative Office of the Uruted States Courts ! council and the Admintstrative Office of the Umited
and be made available to the public States Courts and be made available to the public
(2) A local rule imposing a requirement of form (2) Requirement of Form. A local rule imposing a
shall not be enforced 1in a manner that causes a party requirement of form must not be enforced in a way
to lose nghts because of a nonwillful falure to rranner that causes a party to lose any nghts because
comply with the requirement of a noawillful failure to comply
(b} Procedures When There is No Controlling Law () Procedure When There 1s No Controling Law. A judge
A judge may regulate practice 1n any manner consistent with may regulate practice in gny manner consistent with federal
. federal law, rules adopted under 28 U S C §4 2072 and 2075, law, rules adopted vnder 28 U S C §4 2072 and 2075, and
| and local mles of the district  No sanction or other ' the district’s local riles efthe-distriet  No sanciion or other
i disadvantage may be imposed for noncompliance with any disadvantage may be tmposed for noncompliance with any
| requirement not 1n federal law, federal rules, or the local ‘ requirement not n federal law, federal rules, or the local
district rules unless the alleged vielator has been furnished in rules unless the alleged violator has been furnished in the
the particular case with actual notice of the requirement ‘ particular case with actual notice of the requirement !

COMMITTEE NOTE

The language of Rule 83 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules These changes are intended to be stylistic only

Rules 64-86 - style dratt September 30, 2404
48



Rule 84. Forms; Technical Amendments

The lorms contamed m the Appendix of Forms are sufficient
under the rules and are intended to indicate the sumplicity and
brevity of statement which the rules contemplate

Rule 84. Forms

COMMITTEE NOTE

Rule 84

The forms 1n the Appendix suffice under these rules and
rllustrate the simpheity and brevity that these rules contemplate

The language of Rule 84 has been amended as part of the general restyling of the Civil Rules
to make them more e¢asily understood and to make style and termuinology consistent throughout
the rules. These changes are mntended to be stylistic only
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Rule 85

Rute 85. Title LRule 85. Title

These rules may be known and cited as the Federal Rules ! These rules may be knewn-and cited as the Federal Rules of
of Civil Procedure Civil Procedure

COMMITTEE NOTE

The language of Rule 835 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.
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Rule 86. Effective Date

(a) These rules will take effect on the day which 1s 3
months subsequent to the adjournment of the second regular
session of the 75th Congress, but 1f that day 1s prior to
September 1, 1938, then these rules will take effect on
September 1, 1938 They govern all proceedings in actions
brought after they take effect and aiso all further proceedings
in actions then pending, except to the extent that in the
opinion of the court therr application 1n a particular action
pending when the rules take effect would not be feasible or
would work myustice, tn which event the former procedure
applies

(b) Effective Date of Amendments. The amendments
adopted by the Supreme Court on December 27, 1946, and
transmitted to the Attorney General on January 2, 1947, shall
take effect on the day which 13 three months subsequent to the
adjourniment of the first regular session of the 80th Congress,
but, if that day 1s pricr to September I, 1947, then these
© amendments shall take effect on September [, 1947 They
govern all proceedings in actions brought after they take effect
and also ali further proceedings tn actions then pending,
except to the extent that i the opinion of the court their
apphcation tn a particutar action pending when the
amendments take ettect would not be feasible or would work
injustice, it which event the former procedure applies

(¢) Effective Date of Amendments. The amendments
adopted by the Supreme Court on December 29, 1948, and
transttted to the Attorney General on December 31, 1948,
shall take effect on the day following the adjournment of the
first regular session of the 81st Congress

(d) Effective Date of Amendments. The amendments
adopted by the Supreme Court on April 17, 1961, and
transmitted to the Congress on Aprl §8, 1961, shall take
' effecton July 19, 1961 They govem all proceedings in
actions brought after they take effect and also all further
proceedimgs in actions then pending except to the extent that
in the opimon of the court their apphication n a particular
action pending when the amendments take effect woutd not be
feasible or woutd work injustice, i which event the former
' procedure apphes
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I Rule 86. Effective Dates

These rules and any amendments take effect at the time
specified by the Supreme Court, subject to 28 U S C § 2074

Unless-the Supreme-Courtspectites-otherwise, Tthey govern

{1) proceedings 1n an action commenced after thew
effective date, and

(2

proceedings after that date 1n an action then pending

unless rexeeptto-the-extent-that;

{A) the Supreme Court specifies otherwise, or

particular action would be infeasible or work an
mjustice

September 30, 2004
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{¢) Effective Date of Amendments. The amendments
adopted by the Supreme Court on January 21, 1963, and
transmitted to the Congress on January 21, 1963, shall take
effect on July 1, 1963 They govem all proceedings ir actions |
brought afler they take effect and also ali further proceedings |
1n actions then pending, except to the extent that in the
opwion of the court their application n a particular action
pending when the amendments take effect would not be
b feasible or would work imjustice, in which event the former
procedure applies

COMMITTEE NOTE

Rule 86

The language of Rule 86 has been amended as part of the general restyling of the Civil Rules
to make them more easily understood and to make style and terminology consistent throughout

the rules. These changes are mntended to be stylistic only

The subdivisions that provided an incomplete hst of the eftective dates of the original Crvil
Rules and amendments made up to 1963 are deleted as no longer useful

Rules 64-86  style draft
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Additions to Style-Substance Track, July 2004

Three Style-Substance Track suggestions emerged from the July meetings of Subcommuttees
Aand B. Two of'them go with present Rule 71A(d). They are shown here both with the Style Rules
and with the present rules. The present rules would be used for publication; the style versions will
be substituted if the Style Rules are adopted as anticipated.

Present Rule 71A(d)(2)

(2) Same; Form. Each notice shall state the court, the title of the action, the name of the
defendant to whom it is directed, that the action is to condemn property, a description of the
defendant’s property sufficient for its 1dentification, the interest to be taken, the authority for the
taking, the uses for which the property is to be taken, that the defendant may serve upon the
plaintiff’s attorney an answer within 20 days after service of the notice, and that the failure so to
serve an answer constitutes a consent to the taking and to the authority of the court to proceed to hear
the action and to fix the compensation, and that a defendant who does not serve an answer may file
a notice of appearance. The notice shall conclude with the name, telephone number, and electronic-
mail address of the plaintiff’s attorney, and an address within the district in which the action is
brought where the attorney may be served. the notice need contain a description of no other property
than that to be taken from the defendants to whom it 1s directed.

Committee Note

Rule 71 A(e) allows a defendant to appear without answering. Form 28 includes information
about this right in the Rule 71 A(d)(2) notice. It is useful to confirm this practice in the rule.

The information that identifies the attorney is changed to include telephone number and
¢lectronic-mail address, in line with similar amendments to Rules 11(a) and 26(g)(1).

Style Rule 71.1(d)(2)(A)(vii), (B)

(2) Contents of Notice.
(A) Mamn Contents Each notice must name the court * * *, The notice must also
state; * * *
(v) that the defendant may serve an answer on the plaintiff’s attorney within
20 days after service of the notice; and
(vi) that the failure to so serve an answer constitutes consent to the taking and
to the court’s authority to proceed with the action and fix the
compensation, and
(vii) that a defendant who does not serve an answer may file a notice of
appearance.
(B) Conclusion The notice must conclude with the name, telephone number. and
electronic-mail address of the plaintiff’s attorney, and an address within the
district in which the action is brought where the attorney may be served.

Committee Note

Rule 71.1(e) allows a defendant to appear without answering. Form 28 includes information
about this right in the Rule 71.1(d)(2) notice. It is useful to confirm this practice in the rule

The information that identifies the attorney is changed to include telephone number and
electrome-mail address, in line with similar amendments to Rules 11(a) and 26(g)(1).



Present Rule 78

Unless local conditions make it impracticable, each district court shall establish regular times
and places, at intervals sufficiently frequent for the prompt dispatch of business, at which motions
requiring notice and hearing may be heard and disposed of: j i

cll

Committee Note

Rule 16 has superseded any need for the provision for orders for the advancement, conduct,
and hearing of actions

Style Rule 78
(a) Providing a Regular Schedule for Oral Hearings; Other Orders. A district

court may establish regular times and places for oral hearings on motions.

UL el Y s C () Cl SO0

Committee Note

Rule 16 has superseded any need for the provision in former Rule 78 for orders for the
advancement, conduct, and hearing of actions.

July 21, 2004 draft -2-
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Civil Rules Style Project — Global Drafting Issues

v

# Issue Occurrences in the Current Status/Recommendation
Rules (v'in far-right column means resolved as noted)
1 “a party or a Only in Rule 60(b) Use “a party or its legal representative.” v
party’s legal
representative”
2 “of record” / 5(a), 11(a), 26{gX1), 26(g)2), In general, use “on the record ” Change 30{(c)(2) v
39(a), 43(e}, 65(b), 69(a) from "1n the record” to "on the record ™
“on the record” / 51(b), 51(c), 51(d)
(Style rule 5(a), 39(a), and 43(c) don't use "of
record " In context, the other uses of "of record”
“upon the record” 25(a)(1}, 25(a)(2), 30(b)(4), (e.g , "attorney of record”) are okay All uses of
30(c), 72(b) "upon the record"” have been converted to "on the
record” or been deleted New 72(a) doesn't use
“into the record” 72(a) "into the record ")
3 “action” ! “case” "Case" rather than "action” is Uniformly retain “case™ as it occurs in current rules. v
used to refer to a pending
lawsuit m Rules 1, 9(h), Exceptions
16(a)(2), 16(a)}5), 16(b)(6), 1) In Rule 1, the former reference to “suits of a civil
16{c)(13), 19{a), 26(a)(1)(E), nature” has been changed to “actions and
26(a) 2)(B), 26(a)2)(C), proceedings ”
26(b)2), 26(b)(3), 26(f), 2) In Rule 73(a) and (b), changed “case” to *action”
26(2)2)C), 27(b) 30(a)}(2X B),
30(f)(1), 31(a)(2)(B), 32(c),
50(a)(2), 35(b)(2), 56(d), 57,
63, 65(e), 71A(h), 72(a), 72(b),
73(a), 73(b), 81{c), B3(b).
4 “adverse party "/ “adverse party” — 8(b), 12(b), | Use “opposing party” unless “adverse party” 18 v

“opposing party”

15(a), 15(d), 27(a)(1), 27(a)(2),
32(a)(2), 32(a}4), 41(a)1),
56(a), 56(c), 56(e), 60(b),
62(b), 62(c), 65(a)(1), 65(b), 68

“opposing party” — 13(a),
13(b), 13(c), 13(1), 18(a},
37(af4XA), 59c)

necessary for substantive reasons

Exceptions “adverse party” is retained in the style
drafts of Rules 27(a)(1), 27(a)(2), 32(a)(2). 32(a)(4).
65(a)(1) and 65(b) Sec Prof Marcus memo (Style
556) highhighting those places where 1t may be
important to retain “adverse party ”
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“counsel” — 23(c), 23(g),
23¢h), 26(a)(1 XEX(ii1), 30(b)(4),
32(a)3), 53(a)2), and 56(d).

“attorney or counsel” - 28(c)

Issue Occurrences in the Current Status/Recommendation v
Rules (v/in far-right column means resolved as noted)
“agree” / See the st in STYLE 442 Note: This 1ssue will be addressed 1n the top-to- v
“stipulate” ! bottom review
“consent”
“allege” | “aver” “allege” or “allegation” - Uniformly use “allege” or “allegation™ rather than v
T1(bY(3), 11(c)(1), 23(dd), 23.1, | “aver” or “averment ”
56(e)
Exceptions
“aver” or “qverment” — 8(b), | Rule 8(e) changes “aver” to “plead
8(d), 8(e), 9(a), 9(b), {(c), (d), In Rule 9(a)(2), Style Subcommittee suggests
(e), (D), 10(b), 22(1}, 55(b)(2) changing “a specific negative averment” to “a
specific denial ™
Rule 10(b) changes “all averments of ¢claims or
defenses” to “a party must state 1ts claims or
defenses.”
Rule 22(1} changes “the plamnt:ff avers that the
plantiff ts not hiable” to “the plamniff denies
liabnlity ™
4
“assert” ! “state” “state” — 7(b), 8(a), 8(b), Use “assert” and “state” as i the current rules v
8(e)(2), 9(b), 9(g), 10(b), 12(b),
Which of these 12(h}(2), 13(a), 13(b), 13(g), Exception Current Rule 13(a) “pleader 1s not
verb(s) (or their 15(d), 18(b) stafing any counterclaim™ has been restyled as
variants) should be “pleader does not assert any counterclaim ™
used 1n descnibing “assert” — 4(n), 5(a), 8(b),
the act of putting 12¢a)(3)(A), 12(b), 13(d),
forth in hitigation a 13{g), 14{a), 14(b}, 14(c),
claim or defense? 15(c)(2), 18(a), 19(c), 20(a),
20(b}, 23(g)(1)(C)a), 23.1(a),
24(c), 30(c), 50(d), 56(b)
“attorney” “attorney” appears frequently. | Uniformly use “attorney” when refemng to a
“counsel” party’s legal representative v
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# Issue Occurrences in the Current Status/Recommendation v
Rules (+'in far-right column mieans resolved as noted)
9 “attorney’s fees"” / Ad), 11{c)1HA), 11(c)H2), Uniformly use “attorney’s fee(s).” v
“attorneys’ fees” / 16(0), 23(g) 1)(CYan),
“attorney fees” 23(g)(2)(C), 23(h), 23(h)(1),
26(g)(3), 30(dX3). 30(g) 1),
30(gX2), 37(a)(4)(A),(B),
37(bX2), 37(c)(1), 37(cK2),
37(d), 37(g), 45(c)(1), 54(d),
SA(dX1), S4AIENA),
54(dX2)D), 56(g),
58(a)(1XC), 58(c)(2)
10| “drected [by the “directsfed] " — 4(c)(2), In general, use “order” rather than “direct v
court] | "ordered 4(H(3), 4(g), 4{(m), 3(c),
[by the court]” 11{cX1XB), 11{c)(2), 12(a)(2), | Exceptions Do not make any change in 5(c)}2) {(too
16(a), 23(c)(2)(A), 23(c)(2)(B), | clumsy); 26(c)(1XF),((Q), and (H) (the introductory
23(e)3), 23(d), 23(e)(1)(B), words already refer to "ordering"); any of 49
23(g)(1 ) C)H(ii), 23 1, 25(c), ("direct" seems better for telling the jury what to
26(a}2)(B), 26(a)}(2)(C), do), 50(b}3) (“direct the entry of judgment™),
26(a)(3), 26(c)(8), 29, 30(dX1), | 53(b)(2) (agamn, too clumsy with "order" already in
32(c), 33(b)(3), 34(b), 37(b)(1), | the sentence, you don't want to say the order
43(e), 43(D), 49(b), S3O(b)1XC), | orders), and 59{a}2) (another one directing the
50(b)(2)(B), 50(d), 51(a), entry of judgment)
53(b)(2), 53(c), 53(d), 53(e),
53(0), 54(b). 54(d)(1),
54(d)(2)B), 56(d), 59(a),
62(h), 69(a), 70, 71A(h), 72(b),
T3(c), 77, 79(b), 81(c)
11 “Court tn the “in” = 26(c)(1}), 27(a) 1), Uniformly use *“court for the district ” v
district .7/ “court | 30(d)(4), 37(a)(1}, 37(bX 1)
for the district (Style 30 and 37 now omut the reference )
“for" — 45(a)(2)
12 | “crossclaim™ / 5{c), 7(a), 8(a), 12(a)2), Uniformly use “crossclaim™ with no hyphen v

“cross-claxm”

12(a)(3KA). 12(a)(3)B), 12(b),
13(g), 13(h), 1301), 14(a),
16(a)(13), 18(a), 22(1), 41(c),
42(b), 54(b), 55(d), 56(a), 56(b)
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# Issue Occurrences in the Current Status/Recommendation v
Rules (v'in far-right column means resolved as noted)
13 | “considered” / “consider(s]fed]” — 9(f), Uniformly use “considered v
“deemed” 37(b}(1), 50(b}, 52(a), 62(c), 78
“deem(s]fed]” — 5(c), 12(e),
15(d), 17(c), 27(a}(3), 38(c),
40, 41(a)(2), 41(d), 45{(e),
47(a), 49(a), 55(b)(2), 56(d),
65(c), 68, 72(b), 77(a),
14 | “determine” / “determine” — 11(c), 12(d), Retain the uses of "decide " v
“decide” 19(b), 23{c )} 1}A), 26(a)1XE),
26(b}2), 36(a), 50{a)(1), 50(d), | On the "determme" list, change the following to
54(b}, 54{d)(2)(C), 55(b)(2), "decide” 12(d) [now 12(1)], S0(a)(1){(A),
65(b), 65(¢), 68, 71 A(h), 54(d)}2XC), 65(b)(5), 65(e)(3), and 72(a).
THAND(1), TI(AY1)(3), 72(a)
“decide” — 53(a)1)(B),
53(g)(3), 53(g)(4)
15 | “action. brought 27(a)(4) Rule 27(a)(4) authorizes use of a deposition mn an v

wn a Untted States
district court™ /

“district court” /
“court of the United
States” / “United
States district
court”

“court of the United States™ —
17(b), 23 1, 27(a)(1}, 32{a)4},
41¢a)(1)

“United States district court’ —
1, 27(a)(1), 27(a)(4), 81(a}4),
81(a)(5}, 81(c), 82

“district court” — 7 1{a), 9(h),
16(b), 23(f), 27(b}, 40, 52(b),
62(c), 62(f), 65(e), 66, 73(a),
73(¢), 77(a), 77(c), 78,
81(a)(3), 81(a)(4), 81(a)(5),
83(a),

action “subsequently brought i a United States
district court.” Restyled rule 27 adopts the phrase
“later-filed distnict-court action ™

The style drafts change “court of the United States”
to “Unuted States court,” except in Rule 23 | where
1t 15 simply “the court ” See Marcus research
memos on thisissue STYLE 335 and 4288

The style drafts change “United States district
court” to “district court”™ 1n Rule 27, but retain
United States district court in Rule |

The style drafts generally retain “distnct court,” but
sometimes translate it simply as “court.”

Resolution Change from "district court” to "court"
m 77(c)(1) and 78
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y i

# Issue Occurrences in the Current Status/Recommendation
Rules (v'in far-right column means resolved as noted)
16 | “ensry fenter] upon | 5(d)1), 26(aX3), 34(a) Uniformly use “entry onto land ™ v
land” | “entry onto (Style 26 onuts the reference )
land”™
17 | “fadls to obey™ ! “1s | “farlfs]{ure] to obey” - 161}, Umiformly use to “fail[] to obey™ as verb phrase v
not obeyed” / 37(b)(2), 45(e)
“disobedient” Uniformly use “disobedient” as adjective.
“15 not obeyed” - 12(e)
[ “disobey” does not Note. Style draft of Rule 12 still uses “1s not
appear in the rules] | “disobedient” - 37(bX2), 70 obeyed” because the sentence 18 1n passive voice
18 | “federal statute” / 41X D), 4n)(1), 4 1(a), Uniformly use “federal statute ™ v
“United States 12(a)(1), 17(a), 24(a), 24(b),
statute” | “Act or 24(c), 38(a), 3%a), 39(c), 40,
act of Congress” 41(a)(1}, 42(b), 45(b)(2),
54(d)(1), 55(b}?2), 62(c), 64,
65(e), 69(a), T1A(h), 81(a)(2),
81(a)}3), 81(e), 83(a)(1)
19 | “federal law™ / 4(e), 41, 4(h), 4(k)(2). 4 1(b), Uniformly use “federal law ™ v
“United States law” | 17(b), 28(a), 28(b), 43(a),
/ 71A(h), 83(b) Exception
“Constitution Rules 4{k}(2)(B) and 17(b)(3)(A) will remain “the
[and/or| laws of the Unuted States Constitution and laws ™
Untted States”
20 | “Federal Rules of “Federal Rules of Evidence’ - | Uniformly use “Federal Rules of Evidence ” v
Ewidence” / “rules 16{c)(4), 26(a)2)( A), 30(c),
of evidence” 32(a)(1), 32(a)(4), 43(a), 44 1

“rules of evidence” — 32(a),
33(c),
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# Issue Occurrences in the Current Status/Recommendation v
Rules (vin far-right column means resolved as noted}
21 | “for good cause” / “for good cause” — 26{(a)(3), Uniformly use “for good cause v
“for cause shown” / | 26{(b)(1), 32(c), 47(c), 59(c)
“for good cause Note
shown™ / “shows “for cause shown” — 6(b}, 6(d),
good cause” / 31(a)4)}, 45(bX3), 78(c) 4(d}2) and 4{m) have minor variants
“showing of good
cause” / “for valid “for good cause shown "™ - {43(a) omts the reference to good cause )
cause” 4(d)(2), 26(c), 33(b)(4), 35(a),
43(a), 44(a)(2), 55(c), 63(b),
73(b)
“shows good cause” — 4(m)
“showmg of good cause” ~
16(b)
“for vahd cause” — T1A(h)
22 | “win us discretion” 6(b), 16(a), 23(N), 39(b). 43(f), | Umformly omit “in its discretion v
62(b), 62(c), 7T1A(h)
23 | “infunder Numerous rules Note: This 1ssue will be addressed m the top-to- v

[subdvision]{"'(a)”,
etc |

Vs

w/under (a)”, efc

bottom review
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# Issue Qccurrences in the Current Status/Recommendation v
Rules (#/'in far-right column means resolved as noted)
24 | “wssue” /! “make”/ “enter” — 11(c)(1 B}, 16(b), Umiformly use “i1ssue” rather than “make” or “enter” | «
“enter” 16(e), 25(d)(1), 26(a) 1XD), n reference to orders
26(1)(4), 37(a}#)(B),
Which verb(s) (or 37(a)(4)C), 37(bX2), 53(b)(3), | Exception:
variant) should be 53(e), 65(b)2), 72(a), I} use “enter” or “entry” in reference to entry of
used mn referring to a judgment
judge’s creation “1ssue” — 4(b), MK} 1XB),
(1ssuance, making, 4 1(b), 11{c)(2)(B), 16(b),
entry) of a court 65(a), 65(c),
order?
“make” — 12{e), 16(f), 17(c),
20(b), 23 2, 26(c), 27(a)}2),
27(a)(3), 27(b), 35(b)(1),
37(b)(2), 37(c)(2), 37(d), 41{(d),
42(a), 53(e), 56(d), 56(f), 62(g),
71, 78,
25 “qust” / “qust™ / “yustice requires” / Resolution In 26{c)(1), omut "that justice requires”, | +
“appropriate” } “interest of justice” — 8(c), i1 28(b)(2), om1t "m an appropnate case”, and in
“Iwhen] {if} qustice | 12(e), 13(£), 15(a), 15(d), 16{D), | 56(f}3), change "appropriate” back to "just"
so requres”/ 21, 26(c), 26(d), 27(a}2), See STYLE 462, Kimble memo on “qualifiers and
“which justice 27(a)(3), 28(b), 35(b)( 1), mtensifiers ™
requires” | “in the 37(a)(4)(C), 37(b)(2), 37(d),
interest of justice” 56(d}, 56(f), 60(b), 61, 63(b),
71A(h),
“appropriate” ~ 23(d), 23 2,
62(g),
26 | “"make any fjust’] “may make any order which Resolution no changes to style drafts v
order” Justice requires” - 26(c)
Should “any order” “may make such orders 1n

always be qualified
with a term such as
“ust™

regard to the farlure us ure
Just” — 37(d)

“make any order appropriate
to preserve the status quo or
the effectiveness of the
judgment

subsequently to be entered ”
62(g)
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# Issue Occurrences in the Current Status/Recommendation v
Rules (v'in far-right column means resolved as noted)
27 ) “punor” ! “mfamt” “afant” — Ae), 4D, 4(g), Uniformly use “minor.” v
17(c). 55(b)(1), 55(b)(2)
“minor"— 27(a)(2)
28 | “file” / "make” “makefs] a motion” — 12(g), Style draft of 12(g) retains “make a motion v
27(b), 30(d)(4) Style draft of 27(b} adopts “may move ”
(in reference to a Style draft of 30{d)(4) translates the current rule
motion) language — “suspended for the time necessary to
make a motion for an order” to “fime necessary to
obtain an order.”
“motion made” - 6{(b), 12(f), 6(b) and 12{{) retain “motion made”
“motion filed” — 52(b) 52(b) retains “motion filed”
“may move” - 56(a), (b) Style draft of 56(a) adopts “motion may be filed”
and 56{b) retains “may move”
Resolution no changes to style drafis
29 | “must”/ “may”/ The tssue arises throughout the | Note: This ssue will be addressed 1n the top-to- v
“should™ rules bottom review
“must not” ! “may See research reports trom Prof. Rowe (STYLE 196)
not” and commuttee staff (STYLE 209:)
“must” / “should”
30 | "nonmjury trial” / “trial without a jury” — 39(c), | Umformly use “nonjury tral » v
“trial without a 52(c), 63
jury”
“nonjury trial " - 73(a)
31 “onits own"/ “on 4(m}, 5{c), 11{c)}1)B), Uniformly use “on its own ” v
s own mitiative” / T{e)(2)B), 12(1), 16(1), 21,
“on its own 26(b)2), 26{(g)(3), 39(a), 3%c),
motion”/ 59(d), 60(a), 73(b), 81(c)
[note “sua sponte”
docs not appear in
the rules]
32 | “onmetion” ! The 1ssue anses throughout the | Uniformly use “on motion ” v

“upon motion”

rules
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“party” be used to
refer to a pleading
party”

Resolution No need to change

# Issue Occurrences in the Current Status/Recommendation v
Rules (v'in far-right column means resolved as noted)
33 | "On fupon] “fon] [uponj [afier] notice” — | Resolutton In general, preserve the language of the | v
reasonable notice” / | 4(m), 11(c), 12(a)(4)(A), 12(e), | current rules In some cases, however, the style
“on notice” 14(a), 2&(b), 35(a), 40, 44 1, drafts adopt “on notice” instead of “on reasonable
45(c)(2)(B), 55(b)4), 53(h)(1), | notice™
There are numerous | 59(d), 67
variations on these, One change Delete “proper” mn 37(d)(1)(A)(1)
as noted here. “reasonable notice” — 16(d),
26(b)(2), 30(b)(1), 32(a), 37(a),
“fwith] prior notice” —
30(b)3), 45(b)(1),
“prompt notice” — 30(£)(3)
“proper notice " -- 37(d)
34 | “opportunity to be “opportunity to be heard” — Uniformly use “opportunity to be heard ” v
heard"” / 37(a}4), 37(c), 53(b)(1),
“opportunity for 53(b)(4), 53(g)(1), 53(h)(1),
hearing” 59(d)
“opportunity for hearing” —
37(g)
35 | “pleader” “pleader” - 8(a), 8(b), 9a), The style drafts substitute “party” for “pleader” in v
12(b), 13(a), 13(e), 13(f), 19(c) | all instances where the current rule uses “pleader”
Should “pleader” or except i1 Rules 8(a) and 13(a)
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Issue

Occurrences in the Current
Rules

Status/Recommendation
(vin far-right column means resolved as noted)

v

36

“permit” / “allow”

“allowfed]” - &(a), 4c)(1),
Hd)(2)(F), 4()(2), 4(1)(3), 4(1},
6(a), 6(b), 7, 14(b), 16(c)(15),
17(a), 25(b), 27(b), 30(d)(1),
30(e), 32(a}(3)(E), 32(dX3XC),
36(a), 37(b)(2)(B), 43(a),
45(b)(1), 45(c)(3)(AX1), 47(b),
SO(bY(1)(A), 54(d), 62(d), 68.
T1A(d)(4), T1A(e), T1A(D,
T1A(hY, 77(c), 77(d),

“permutfted] ” — 5(d), 5(e),
6(b), 6(d), 8(d), 12(a)(4), 12(b),
12(e), 12(), 12(g), 12(h)(1),
12(h){2}, 13(e), 15(a}, 15{c)(1},
15(d), 16(b)(4), 22(1), 23(D),
24(a), 24(b), 26(b)(2), 26(c),
26(f), 30(c), 32(a)(1}, 32(a)4),
33(c), 33(d), 34(a), 34(b),
36(b), 37(a)(2XB), 37(b)}2),
37(c)(1), 43(a), 44(a)(2),
45(a)(1)(C), 45(b)(2),
45(e)H2)(A), 45(c)(2)(B), 47(a),
34(d)(1), 56(e), 56(D), 59(c),

65 1,67, 71A(h), TLA(D), 77(d)

Use “permit” rather than “allow,” except in
reference actions that are controlled by a rule
Change “permut” to “enable” 1n Rules 33(d) and
56(1)

v

37

“prescribed in”/
“prescribed by /
“provided in™ /
“provided by "

“as provided” / "us
prescribed” ! “in
accordance with” /
“in the manner
provided