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ADVISORY COMMITTEE ON BANKRUPTCY RULES
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Jackson Hole, Wyoming

Agenda
(8/13/07)

Introductory Items

Approval of minutes of Marco Island meeting of March 29-30, 2007 (Judge Zilly)
Oral reports on meetings of other Rules Committees:

(A) June 2007 meeting of the Committee on Rules of Practice and Procedure. (Judge
Zilly and Professor Morris).

Draft minutes of the Standing Committee meeting will be distributed separately.

(B) April 2007 meeting of the Advisory Committee on Appellate Rules Committee.
(Judge Zilly)

(C) June 2007 meeting of the Committee on the Administration of the Bankruptcy
System. (Judge Zilly and Judge Cox)

(D) April 2007 meeting of Advisory Committee on Civil Rules. (Judge WedofY)
(E) April 2007 meeting of Advisory Committee on Evidence. (Judge Klein)

(F) Bankruptcy CM/ECF Working Group. (Judge McFeeley)

Action Items

Report by the Subcommittee on Attorney Conduct and Health Care. (Judge Schell and
Professor Morris)

Bankruptcy Judge Marvin Isgur’s suggestion (Comment 06-BK-011) to amend

Rule 2007.2 to require a health care business debtor in a voluntary case to file a
motion at the start of the case to seek a determination of whether a patient care

ombudsman needs to be appointed.

Report by the Subcommittee on Consumer Issues. (Judge Wedoff and Professor Morris)
(A)  Proposed amendments to Rules 4004(a) and 7001 as regards objections to
discharge under §§ 727(a)(8) and (9) and 1328(f) based on the insufficient lapse

of time between a debtor's bankruptcy cases. The proposed amendments are in
response to an informal comment from Bankruptcy Judge Neil Olack.
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(B

©

D)

Proposed amendment to Rule 5009 to provide additional notice to the debtor that
the case may be closed without the entry of a discharge due to the debtor's failure
to file the statement of completion of a personal financial management course.
The proposal is in response to comments submitted by the National Bankruptcy
Conference (Comment 06-BK-018) and the National Association of Consumer
Bankruptcy Attorneys (Comment 06-BK-020).

Proposals by Bankruptcy Judges Dennis Montali (Comment 06-BK-054) and Paul
Mannes to resolve a split in the case law by allowing parties in interest to object to
exemptions for a period after the conversion of a case to chapter 7. A copy of
Judge Mannes’ suggestion is attached.

Possible amendment of the rules to establish a procedure to govern “automatic
dismissals” under § 521(i) of the Code. This was prompted by a Comment 06-
BK-011 by Bankruptcy Judge Marvin Isgur and Comment 06-BK-020 by the
National Association of Consumer Bankruptcy Attorneys. The Reporter’s
compilation of decisions under this section is attached.

Report by the Subcommittee on Business Issues. (Judge Swain and Professor Morris)

(A)

(B)

Proposed amendment to Rule 1017(a)(2) to set an earlier deadline for the filing of
the list of creditors in involuntary cases, in order to facilitate timely noticing of the
§ 341 meeting of creditors in such cases. The proposal is in response to Comment
06-BK-057 submitted by Chief Deputy Clerk Margaret Grammar Gay of the
Bankruptcy Court for the District of New Mexico.

Report on further consideration of possible amendment to Rule 3015(f) to permit
post-confirmation objections to chapter 13 plans by taxing authorities. The report
reflects consideration of Comment 06-BK-015 submitted by the IRS and the
Sense of Congress provision set out in § 716(e)(1) of BAPCPA.

Report by the Subcommittee on Technology and Cross Border Insolvency. (Judge
McFeeley and Professor Morris)

(A)

(B)

Proposed amendments to Rules 5009 and 9001 and new Rules 1004.2 and 5012,
which were approved at the Seattle meeting and then were withdrawn with a
direction to the Subcommittee to consider whether a more extensive set of rules
should be adopted for chapter 15 cases.

Possible amendments to Rule 1018 or Rule 7001(7) regarding whether any action

brought seeking injunctive relief under §§ 1519(e) and 1521(e) is governed by
Rule 7065. The proposal is in response to Comment 05-BR-037 submitted by the
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10.

Insolvency Law Committee of the Business Law Section of the State Bar of
California on the Interim Rules.

Report of Subcommittee on Privacy, Public Access, and Appeals. (Judge Pauley and
Professor Morris)

(A)  Possible amendment to either Rule 8003 or Rule 8005 to better coordinate the
process governing appeals of interlocutory orders when the appellant also wishes
to obtain a stay of the order pending resolution of the appeal. The proposal was
submitted by Bankruptcy Judge Colleen Brown as Comment 06-BK-016.

(B)  Proposed amendment to either Rule 9023 or Rule 8002 to respond to an
amendment to Civil Rule 59 which would extend the time to file motions that
would effectively extend the appeal time in bankruptcy cases.

(C)  Possible amendment to Official Form 10 or Rule 3001 to restrict disclosure of
highly personal information contained in the debtor’s medical records by advising
creditors holding health care claims to submit only the minimally necessary
information. The proposal also was part of Comment 06-BK-016 submitted by
Judge Brown.

Report of Subcommittee on Forms. (Judge Klein, Professor Morris, Mr. Myers)
(A) Possible deletion of Rule 4008(b) or revision of proposed Form 27.

(B)  Possible refinement of the definition of “creditor” on the back of Official Form
10, the Proof of Claim.

(C)  Proposed revision of Form 16A (Caption Full) to require the filer to provide the
debtor's “Employer Identification Number” (if one exists) rather than the
“Employer’s Identification Number.”

(D)  Oral report on the status of the long-range review of the Bankruptcy Forms,
including Judge Isgur’s proposal (Comment 06-BK-011) to renumber the forms

filed at the beginning of consumer cases.

Possible technical amendment to Rule 2016(c) to conform the rule to the amendments to
section 110(h) of the Code by BAPCPA. Professor Morris.

Discussion Items

Possible amendment to Rule 1017(e) as a result of Bankruptcy Judge Wesley Steen’s
opinion on the application of section 704(b) of the Code in In re Cadwallder, 2007 WL
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11.

12.

13.

1864154 (Bankr. S.D. Tex. 2007). Copies of the opinion and Judge Steen’s letter are
attached. Professor Morris.
Information Items |
Rules Docket.
Bull Pen: There are no amendments in the Bull Pen.

Next meeting reminder: March 27-28, 2008, at The Inn at Perry Cabin in St. Michaels,
MD.
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ADVISORY COMMITTEE ON BANKRUPTCY RULES

Meeting of March, 29-30, 2007
Marco Island, Florida

Draft Minutes

The following members attended the meeting:

District Judge Thomas S. Zilly, Chairman
Circuit Judge R. Guy Cole, Jr.

District Judge Irene M. Keeley

District Judge William H. Pauley, 111
District Judge Richard A. Schell
District Judge Laura Taylor Swain
Bankruptcy Judge Christopher M. Klein
Bankruptcy Judge Mark B. McFeeley
Bankruptcy Judge Kenneth J. Meyers
Bankruptcy Judge Eugene R. Wedoff
Dean Lawrence Ponoroff

J. Michael Lamberth, Esquire

G. Eric Brunstad, Jr., Esquire

J. Christopher Kohn, Esquire

John Rao, Esquire

The following persons also attended the meeting;:

Professor Jeffrey W. Morris, Reporter

Bankruptcy Judge A. Thomas Small, former chairman

District Judge James A. Teilborg, liaison from the Committee on Rules of
Practice and Procedure (Standing Committee)

Bankruptcy Judge Jacqueline P. Cox, liaison from the Committee on the
Administration of the Bankruptcy System (Bankruptcy Administration Committee)

Bankruptcy Judge Eric L. Frank, former member

Bankruptcy Judge James D. Walker, Jr., former member

Professor Alan N. Resnick, former reporter, former member

K. John Shaffer, Esquire, former member

Professor Daniel R. Coquillette, Reporter to the Standing Committee

Peter G. McCabe, Secretary of the Standing Committee

Clifford J. White, III, Director, Executive Office for U.S. Trustees (EOUST)

Donald F. Walton, Acting Deputy Director, EOUST

Mark A. Redmiles, National Civil Enforcement Coordinator, EOUST

Monique Bourque, Chief Information Officer, EOUST

James J. Waldron, Clerk, U.S. Bankruptcy Court for the District of New Jersey

John K. Rabiej, Chief, Rules Committee Support Office, Administrative Office of
the U.S. Courts (Administrative Office)
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James Ishida, Rules Committee Support Office, Administrative Office
James H. Wannamaker, Bankruptcy Judges Division, Administrative Office
Stephen “Scott” Myers, Bankruptcy Judges Division, Administrative Office
Robert J. Niemic, Federal Judicial Center (FJC)

Karl F. Kaufman, Sidley Austin, Washington, D.C.

The following persons were unable to attend the meeting:
Patricia S. Ketchum, advisor to the Committee
The following summary of matters discussed at the meeting should be read in
conjunction with the memoranda and other written materials referred to, all of which are on file

in the office of the Secretary of the Standing Committee. Votes and other action taken by the
Committee and assignments by the Chairman appear in bold.

INTRODUCTORY MATTERS

The Chairman welcomed the members, advisers, staff, and guests to the meeting. He
introduced Judge Cox, who replaced Bankruptcy Judge Dennis Montali as permanent liaison
from the Bankruptcy Committee and Judge Teilborg, who replaced Circuit Judge Harris L. Hartz
as liaison from the Standing Committee. He welcomed both liaisons. And he expressed the
regrets of Ms. Ketchum who was unable to attend the meeting.

Agenda Item 1 (Approval of Minutes of Seattle meeting of September 14-15, 2006)

The Chairman requested a motion to approve the minutes from the Committee September
2006 meeting in Seattle. Motion was made and the minutes were approved.

Agenda Item 2 (Oral reports on Meetings of other Rules Committees)

2(A) January 2007 meeting of the Committee on Rules of Practice and Procedure,
(Judge Zilly and Professor Morris).

The Chairman said that the Standing Committee had approved in principle the
Committee’s September 2006 recommendation to publish changes to the rules that would
eliminate the separate document requirement in contested matters. Before publishing, however,
the Standing Committee asked the Committee to consider stylistic changes to the proposed rules
(existing Bankruptcy Rules 7052 and 9021 and new Bankruptcy Rule 7058). The Chairman said
that Style Subcommittee considered the changes, and recommended the stylistic changes set out
in Agenda Item 2(A). Motion to approve all stylistic changes and to recommend publishing
Rules 7052 and 9021, and new Rule 7058 carried without opposition. -

Draft minutes of the Standing Committee meeting were distributed at the meeting.
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2(B) November 2006 meeting of the Advisory Committee on Appellate Rules Committee.l

The Chairman said that the Appellate Rules Committee was working on changes to
Appellate Rule 29. No current action items. '

2(C) January 2007 meeting of the Committee on the Administration of the Bankruptcy
System

Judge Klein said that the primary discussion was the Executive Office of the United
States Trustee’s request that the courts require the use of data-enabled “smart forms.” He said
that there was a robust discussion about policy concerns, but that no recommendation was made.
He said the other major discussion related to diminished filings and the consequent effect on the
judiciary budget.

2(D) September 2006 meeting of Advisory Committee on Civil Rules

Judge Walker reported that the primary focus concerned the new time computation
template and applying the template to the Civil Rules. And the Chairman noted this Committee
would be discussing the template an its application to the bankruptcy rules at Agenda Item 10.

2(E) November 2006 meeting of Advisory Committee on Evidence

Judge Klein said the primary focus of the Evidence Committee related to protecting
attorney client privilege with respect to e-discovery. And he referred the Committee to Evidence
Rule 502, which was published for comment last August

2(F) Bankruptcy CM/ECF Working Group

Judge McFeeley reported no noteworthy activity over the last period.

ACTION ITEMS

Agenda Item 3 (Comments concerning the Interim Rules, the published rules and
Official Forms, and suggestions concerning rules and forms not published for comment)

The Chairman said that the high volume of material before the Committee limited the
time available for discussion. Accordingly, he said, the Committee would only discuss changes
recommended by the subcommittees to specific published forms and rules, unless a member
requested otherwise. He said that the Committee would first vote on approving the rules and
forms which received no comment or which the assigned subcommittee recommended that no
change be made. He said each subcommittee would then discuss recommended changes to the
rules and forms. He referred the Committee to several memos included at agenda item 3 which
discussed the comments received on the published rules and forms as well as several suggestions
concerning rules and forms now in effect.
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3(A) “No comment” rules

The Chairman said that no comments had been received concerning the proposed changes
to Bankruptcy Rules 1005, 1009, 1015, 2007.1, 2015, 3003, 3019, 5001, and 9009, and
proposed new Bankruptcy Rule 2015.2, and he asked for a motion to approve the rules as
published. With the exception of Rule 3019, the Committee approved each of the “no
comment” rules as published.

Judge Frank questioned whether the last sentence of Rule 3019 was necessary. After
various suggested changes, the Committee voted to eliminate the last sentence and added a
change to line 16 of the rule as follows: after “Code” and before “shall” insert the words “is
governed by Rule 9014. The request ...”. The Committee approved Rule 3019 as modified.

3(B) “No comment” forms

The Chairman said that there had been no comments concerning the proposed changes to
Official Forms 3A, 3B, 10, 16A, 19A, 19B. Motion to approve the “no comment” forms as
published carried without opposition.

The Committee later voted to replace Forms 19A and 19B with Form 19 (as set
forth at Agenda Item 13), and as discussed at the post-meeting email vote described below.

3(C) “Comment rules” which the assigned subcommittee recommends be approved
without change

The Chairman said that the assigned subcommittee had considered the comments made
on the following rules and recommended that no change be made: Bankruptcy Rules 1006,
1017, 1020, 2003, 3016, 3017.1, 4006, 4007, 4008, and 8001, and 9006; and new Bankruptcy
Rules 1021, 2007.2, 2015.1, and 5008. Motion made to approve all rules (as modified below)
made and carried.

Judge Frank suggested a possible change to Rule 4008 depending on whether the
Committee approved proposed Official Form 27 (Reaffirmation Agreement Coversheet). The
Chairman suggested the Committee table the suggestion until the coversheet was discussed at
Agenda Item 9. A motion was made and carried to defer and consider Judge Frank’s
proposed change to Rule 4008 with Official Form 27. The Committee later voted to publish
for comment proposed Official Form 27 (as discussed at Agenda Item 9(A)) and the
proposed change to 4008(a) as discussed at the post-meeting email vote described below.

Committee members suggested the following changes to Rule 2015.1: move “unless the
court orders otherwise” from the beginning of the first sentence to the beginning to the second
sentence (to line 4), and change “health” to “patient” at line 19. Rule 2015.1 was approved
with the suggested changes.

The Committee later made two conforming changes to Rule 9006 as discussed at
Agenda Item 5(b) below.
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3(D) Comments or suggested changes to existing rules (not published for comment in

August 2006)

The Chairman said that there had been several suggestions to existing rules that require
further study. And he made the following referrals:

The Reporter said that comment 06-BK-057 suggested that Rule 2003 be amended to
establish different deadlines for 341 meetings in voluntary and involuntary cases. Referred to
the Subcommittee on Business Issues.

The Reporter said that comment 06-BK-015 suggested that Rule 3015 be amended to
allow the IRS to object to a confirmed plan after the debtor files required tax returns. Referred
to the Subcommittee on Business Issues.

In response to NBC comment 06-BK-017, the Reporter suggested that a new subdivision
could be added to Rule 5009 directing court to notify debtor that case will be closed without
entry of a discharge if Form 23 is not filed. Referred to the Subcommittee on Consumer
Issues.

The Reporter recommended further study concerning a suggestion to amend Rule 7065
made by the Business Law Section of the State Bar of California at comment 05-BK-037.
Referred to the Subcommittee on Technology and Cross Border Insolvency.

The Reporter said that Judge Colleen A. Brown’s comment at 06-BK-016 suggested
revisions to Rule 8003(b) and Rule 8005. Referred to the Subcommittee on Privacy, Public
Access, and Appeals

There were no objections to the referrals.

3(E) Letter from Representatives John Conyers, Jr., and Linda T. Sanchez concerning
Official Form 22, Rule 1017(e)(1), Rule 4002(b)(2), and Rule 901 1.

The Chairman directed the members’ attention to a March 22, 2007 letter received from
Representatives Conyers and Sanchez, which was included in the materials at Agenda Item 3.
He noted that the Representatives indicated that they were writing in part to respond to previous
letters from Senators Grassley and Sessions. And he said that the various aspects of the letter
would be discussed later in the meeting in the context of suggested changes to the rules and
forms, and that a formal response would be made after the meeting.

Agenda Item 4 (Report by the Subcommittee on Attorney Conduct and Health Care)

4(A) Proposed changes to Rule 9011 and Official Form 1 regarding attorney conduct.

Judge Schell described proposed changes to Rule 9011 and Form 1 recommended by the
Subcommittee on Attorney Conduct and Health Care. He said the proposed changes were
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described in the Form 1 mockup and in two memos at Agenda Item 4, one dated January 10,
2007, as revised February 27, 2007 (the January 10 Memo) and the other dated March 22, 2007
(the March 22 Memo).

Judge Schell said that at the last Committee meeting, the subcommittee was asked to add
language to the attorney signature box on Form 1 to warn consumer debtor attorneys of their
obligations under § 704(b)(4)(D). He said the subcommittee recommended that the language set
out at page 4 of January 10 Memo be added to Form 1 as shown in the Form 1 mockup in the
materials. After discussion, the Committee approved the proposed amendment to Form 1
with two changes: (1) add the word “also” after “signature” in the warning, and (2) move
the entire warning to the bottom of the attorney signature box.

Judge Schell described the Rule 9011changes recommended by the subcommittee, as set
out in the March 22 Memo. He said the subcommittee initially considered the problem of
differential burdens that § 707(b)(4)(D) appears to place on consumer debtor attorneys based on
when and in what chapter the schedules are filed. He said that literally read, §707(b)(4)(D) may
only apply in situations where the schedules are filed with the petition. Thus, if the schedules are
filed with the petition, §707(b)(4)(D) and Rule 9011 are applicable, but if the schedules are filed
after the petition, only Rule 9011 is applicable. Judge Schell said that the subcommittee also
thought it was unclear whether the § 707(b)(4)(D) standard applies to chapter 7 cases that have
been converted from chapter 11 or chapter 13.

To address the problem of differential burdens inherent in § 707(b)(4)(D), the
subcommittee recommended amending Rule 9011 to apply the statutory standard to consumer
debtor attorneys across all bankruptcy chapters. He said Rule 9011(b)(2)(A) as proposed at page
8 of the March 22 Memo was meant to achieve this goal.

Judge Schell said the subcommittee also considered whether it made sense to limit the §
707(b)(4)(D) standard to debtor attorneys in consumer cases. He said that it could be inferred
that in enacting BAPCPA, Congress had found a need for better accuracy in all consumer filings.
And he said that the letter from Representatives Conyers and Sanchez (at Agenda Item 3(E))
expressed concern about placing differential burdens on debtor and creditor attorneys. Finally,
he referred the Committee to the recent case of In re Rivera, 342 B.R. 435 (Bankr. D.N.J. 20006),
and a pending class action case in the Bankruptcy Court for the Southern District of Alabama as
evidence that there may a problem with documentation of claims and lift stay motions that is not
sufficiently deterred by the current system. Accordingly, to avoid singling out consumer debtor
attorneys, and as an incentive to consumer creditor attorneys to more thoroughly investigate the
documentation supporting claims and lift-stay motions, the subcommittee recommended
proposed Rule 9011(b)(2)(B) as set out at page 8 of the March 22 Memo.

There was a lengthy discussion regarding the proposed changes to Rule 9011 and the
Committee was unable to come to a resolution the first day when the matter was initially taken
up. Several members strongly objected to any change to Rule 9011. Professor Resnick
articulated some common reasons against the proposed changes. He said that prior FIC studies
indicate that bankruptcy judges have not found a particular problem with respect to the consumer
bar, and he argued that there was no reason to single them out now (either creditor or debtor
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side). He also said the proposed changes introduce traps in federal practice by making Rule 9011
more inconsistent than necessary with Civil Rule 11. And finally, he noted that while the
Committee historically might put a warning in the forms, the rules have never attempted to parrot
the statute, but instead allow the statute to speak for itself.

Several members agreed that there was no evidentiary basis to single out the consumer
bar for a special disciplinary standard and suggested that before this Committee approved such a
change to Rule 9011, that the FJC should study the matter and determine whether there really is a
problem.

But Mr. White said he thought a study was unnecessary. He said this issue has been on
the Committee’s agenda since at least April 2005, and he believes that there is no question that
there have historically been inaccuracies in the schedules. He supported the changes and said the
time to act was now.

And Judge McFeeley reiterated the subcommittee’s main reasons for making the
suggested changes. He said the statute was poorly worded and argued that it doesn’t make sense
to apply a different attorney review standard only if the schedules are filed with the petition. He
suggested that at the least, the rule should be changed so that the §707(b)(4)(D) standard applies
to all schedules whenever filed. And he thought it should address chapter 13 filings to eliminate
traps that exist if no change is made.

Mr. Rao said his first position was that no change should be made. But, he said that if a
change is made to Rule 9011, it should be uniform and the new standard should apply to creditor
attorneys as well as debtor attorneys in consumer cases.

Judge Frank also opposed changing Rule 9011, in part because he thought the change
was pointless. He said that there is no conduct addressed by § 707(b)(4)(D) that would not also
already be a violation of existing Rule 9011. And he was very concerned about singling out the
consumer debtor attorneys in any manner not required by the statute. He suggested slowing the
process down.

Judge WedofT initially supported the proposed changes for the reasons stated by the
subcommittee. On the second day of the discussion, however, he changed his position. He said
that in the course of the debate, he had become convinced that Rule 9011 currently imposes a
higher standard on debtor attorneys than § 707(b)(4)(D). And if the § 707(b)(4)(D) standard was
not as stringent as the standard already in Rule 9011, there was no reason to incorporate it into
the rule.

Some members were skeptical that Congress would have intentionally made the
§707(b)(4)(D) standard less stringent than existing Rule 9011, and Mr. Lamberth said that
although he didn’t know whether §707(b)(4)(D) was a lesser standard, he knew it was different,
and that was basis for putting it in the rule. But Judge Swain said it was inappropriate to “fix”
the problems with §707(b)(4)(D) by putting it into the rule and applying it more broadly than the
statute already does. Rather, she said, no change should be made and that if Congress believed
that the reach of § 707(b)(4)(D) should be expanded it should amend that statute.
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After discussing the matter over two days, the Chairman asked for vote; and the
subcommittee’s proposed changes to Rule 9011 were rejected with only one vote in favor of
the changes.

4(B) Comments on the proposed health care rules

The Reporter directed the Committee to the February 23 memo at Agenda Item 4 for a
review of comments on the rules applicable to health care cases. He said the only recommended
change was to amend Rule 6011(b) to add the state attorney general to the list of persons who get
notice under the rule. A motion to add the state attorney general to the list of persons who
get notice under Rule 6011(b) was made and carried.

Agenda Item 5 (Report by the Subcommittee on Consumer Issues)

5(A) Comments on the means test (Forms 224, 22B, and 22C)

Judge Wedoff said that Subcommittee on Consumer Issues was recommending or asking
the Committee to consider 24 potential changes to Forms 22A, 22B, and 22C. He directed the
Committee’s attention to his March 23 memo in the materials that summarized the proposed
changes by issue and he noted that the proposed changes were highlighted in the annotated forms
at Agenda Item 5. Finally, he told the Committee that a more detailed review of the comments
was contained in the March 5, 2007 analysis contained in the materials, but explained that he
would only be talking about comments to the extent that the subcommittee recommended
changes.

A review of the Committee’s actions by item number, as set out in the Judge Wedoff’s
March 23 Memo, and by line number in each version of Form 22 is set forth below.

1. Form 22C, Lines 7 and 9 (Form 22A, Lines 8 and 10; Form 22B, Lines 7 and 9)

The issue concerns the proper treatment of alimony and support payments. The current
version of the forms treats alimony as current monthly income only when it is “regularly paid.”
However, § 101(10A)(A) of the Code counts as “current monthly income” all “income”
received by the debtor, whether or not it is regularly paid. Section 101(10A)(B) defines an
additional element of current monthly income: payments of household expenses of the debtor or
the debtor’s dependents made on a regular basis. Because alimony and marital support are
“income” to the recipient regardless of the regularity of the payments, the subcommittee
recommended (1) that the instruction dealing with amounts paid on a regular basis be
amended to delete the words “or spousal” and to instruct debtors not to include spousal
support and (2) that the instruction for income from other sources be amended specifically
to include spousal support payments.

The Committee approved the proposed changes, with the addition of the words
“paid for that purpose” after the word “support” in the first sentence of line 7 of Forms
22B and 22C and line 8 of 22A.
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2. Headings for Form 22C, Part IV (Form 22A, Part V)

The issue is that the existing headings are inaccurate in limiting to “§ 707(b)(2)” the
deductions from current monthly income included in the sections that they introduce. One of
the included deductions—the one for charitable contributions—is not set out in § 707(b)(2) but
rather is found in §1325(b)(3) (for Form 22C) and § 707(b)(1) (for Form 22A). To avoid this
inaccuracy, the subcommittee recommended that the headings be changed as follows: the
heading for Part V of Form 22A and Part IV of Form 22C should be “CALCULATION
OF DEDUCTIONS FROM INCOME,” the heading for Subpart B should be “Additional
Living Expense Deductions,” and the heading for Subpart D should be “Total Deductions
from Income.”

The Committee approved the proposed changes

3. Form 22C, Lines 24 and 44 (Form 22A, Lines 19 and 39)

The issue concerns references to the content of the IRS National Standards for living
expenses. In order to conform more closely to the language used in the Internal Revenue
Manual, the subcommittee recommended changing the “clothing” reference in the
instruction for applying the National Standards to “apparel and services,” changing the
“household supplies” reference to “housekeeping supplies,” and the “food and apparel”
reference to “food and clothing (apparel and services).”

The Committee approved the proposed changes.

4. Form 22C, Lines 24, 25A, and 25B (Form 22A, Lines 19, 20A, and 20B)

The issue concerns use of the debtor’s “household size” instead of “family size” in
instructions for determining applicable deductions. In order to determine the proper National
and Local Standard deductions for living expenses, a debtor must specify the number of persons
for whom the deductions are applicable. The current forms refer to this number as the debtor’s
“family size,” apparently because there are references to “family” in the Internal Revenue
Manual and because § 707(b)(6) and (7) compare the debtor’s income to the “median family
income” reported by the Census Bureau. However, in making this comparison, § 707(b)(6) and
(7) themselves use the number of persons in the debtor’s “household,” and the Bureau of Labor
Statistics, which provides the basis for the IRS’s National and Local Standard living expense
deductions, measures expenses by household size. Accordingly, the subcommittee
recommended that “family size” be changed to “household size” in the lines for National
and Local Standard deductions.

The Committee approved the proposed changes.

5. Form 22C, Line 24 (Form 22A, Line 19)

The comments suggested that the means test form should instruct debtors how to
determine the “gross monthly income” used to determine the proper National Standard
deduction or require then to disclose the gross monthly income that they actually used. Because
there is no clear indication in the Code as to how gross monthly income should be determined,
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the subcommittee recommended against a definition and also recommended against a required
disclosure of the amount of current monthly income, because of concerns that this would
confuse debtors. However, the subcommittee concluded that the source used by the debtor
to determine gross monthly income should be disclosed, and therefore recommended
adding a check-list setting out the most likely sources.

The Committee approved the proposed changes.

6. Form 22C, Line 31 (Form 22A, Line 26)

The comments suggested changing the language of the form to correspond more closely
to the language contained in the Internal Revenue Manual with respect to “other necessary
expense” for employment expenses. The subcommittee agreed and recommended changing
the phrase “payroll deductions” to “deductions for employment”, and changing
“mandatory” to “involuntary.”

The Committee approved the proposed changes as modified by changing the word
“non-mandatory” before “401(k) contributions” to “voluntary.”

7. Form 22C, Lines 32, 34-37, 40-44 (Form 222A, Line 27, 29-32, 35-39)

The comments pointed out that the forms inconsistently use of the words “total average”
to describe the debtors’ expenses. Wherever there may be multiple expenditures within a given
expense category, the subcommittee determined that the instruction should direct debtors to total
these expenditures. Wherever the amount of the expenditure may vary from month to month,
the subcommittee determined that the instruction should direct debtors to average the monthly
expenditures. Accordingly, the subcommittee recommended that the words “total” or
“average” be added to several of the instructions for expense deductions.

The Committee approved the proposed changes.

8. Form 22C, Line 33 (Form 22A, Line 28)

The comments noted that the category of court-ordered payments, as defined in the
Internal Revenue Manual, encompasses payments ordered by an administrative agency as well
as a court. The subcommittee agreed, and recommended that the instructions be expanded
to include agency-ordered payments.

The Committee approved the proposed changes.

9. Form 22C, Line 36 (Form 22A, Line 31)

The comments noted that the Internal Revenue Manual limits health care expenses to
those “required for the health and welfare of the family,” but that the current instruction for Line
36 fails to include this limitation. The subcommittee recommended that the instructions be
amended to include the limitation to “required” expenses.

The Committee approved the proposed changes.

10
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10. Form 22C, Line 39 (Form 22A, Line 34)

The comments noted that the forms’ instructions currently limit the debtor’s deduction
for health insurance, disability insurance, and health savings account expenses to amounts
actually expended, but that § 707(b)(2)(A)(ii)(I), which provides for the deduction, does not
contain this limitation. The subcommittee recommended that the instructions be amended
to allow the debtor, consistent with § 707(b)(2)(A)(ii)(I), to deduct “reasonably necessary”
expenditures, without limitation to amounts actually expended. However, the
subcommittee also recommended that the debtor be required to state actual expenditures
when these differ from the amounts claimed as reasonably necessary.

The Committee approved the proposed changes with one dissent.

11. Form 22C, Line 41 (Form 22A, Line 36)

The present instruction for the expense deduction for protection against family violence,
provided for in §707(b)(2)(A)(ii)(I)), does not include the statutory limitation to “reasonably
necessary expenses.” The subcommittee recommended that the instruction be amended to
refer to “reasonably necessary expenses” that the debtor incurs for protection against
family violence.

The Committee approved the proposed changes.

12. Form 22C, Line 42 (Form 22A, Line 37)

Consistent with the comments and the language of § 707(b)(2)(A)(i1)(V), the
subcommittee recommended that the instructions be changed to require debtors to provide
documentation only of the amount of their actual expenses and to permit debtors to
“demonstrate” rather than “document” the reasonable and necessary character of those
expenses.

The Committee approved the proposed changes with the following modifications:
add “, and you must” after the phrase “actual expenses.”

13. Form 22C, Line 43 (Form 22A, Line 38)

The comments made two suggestions for this item, both of which the subcommittee
recommends as being more consistent with the language of § 707(b)(2)(A)(i1)(IV). First, the
subcommittee recommended that the instruction be changed to refer to expenses “for
attendance at . . . school” rather than the costs of “providing education.” Second, the
subcommittee recommended that the instructions require the debtor only to “explain” that
additional expenses are reasonable and necessary rather than provide “documentation” of
reasonableness and necessity.

The Committee approved the proposed changes with the following modification:
add “or secondary” after “elementary” and add “,and you must” after the phrase “actual
expenses.”

11
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14. Form 22C, Line 44 (Form 22A, Line 39)

Consistent with the language of § 707(b)(2)(A)(ii)(I), the subcommittee recommended
that the instruction require the debtor only to “demonstrate” that additional expenses are
reasonable and necessary rather than provide “documentation” of reasonableness and
necessity.

The Committee approved the proposed changes.

15. Form 22C, Line 45 (no change in Form 22A)

. The Religious Liberty and Charitable Donation Clarification Act of 2006 amended
§1325(b) to allow above-median income debtors the same charitable donation deduction that
had previously been accorded only to below-median income debtors (capped at 15% of gross
income). To accommodate this change in the law, the subcommittee recommended that the
instruction for deducting charitable contributions in Chapter 13 read as follows:

Enter the amount reasonably necessary for you to expend on charitable
contributions in the form of cash or financial instruments to a charitable
organization as defined in 26 U.S.C. § 170(c)(1)-(2). Do not include any

amount in excess of 15% of your gross monthly income.

The Committee approved the proposed changes with the following modification:
add the words “each month” after the word “expend.”

16. Form 22C, Line 47 (Form 22A, Line 42)

The comments suggested two distinct issues that are addressed by the subcommittee’s
recommendation. First, in order to be consistent with the language of § 707(b)(2)(A)(iii)(I),
the subcommittee recommended that instruction refer to amounts “scheduled as”
contractually due. Second, to avoid duplication of deductions already allowed under the
Local Standard for housing, the subcommittee recommended that escrow payments for
taxes and insurance be excluded from the deduction for payments on secured claims, by
limiting the deduction to payments of principal and interest. The second recommendation
was not unanimous.

Some members argued against eliminating the “taxes and insurance” component
because, even though it would go against the Committee’s general principal of avoiding double
counting, it would not matter in most cases. Also, some members thought that many debtors
would not have ready access to the documents that itemize the tax and insurance portion of their
payments. And other members said that under the terms of most mortgage agreements, taxes
and insurance are contractually due to the mortgagee, even if the mortgagee then must pay those
amounts to the taxing authorities and the insurance company.

After additional discussion, the Committee approved the subcommittee’s “scheduled
as” recommendation, but modified the rest of the line so that the debtor reports the
Average Monthly Payment to the mortgagee (and uses the entire payment in the form’s

12
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calculations), but then checks a box to report whether that payment includes “taxes and
insurance.”

17. Form 22C, Line 49 (Form 22A, Line 44)

The subcommittee rejected comments suggesting that anticipated attorney fees for
Chapter 13 representation could be deducted as priority claims. To avoid confusion on this
issue, the subcommittee recommended an addition to the instructions for priority claim
deductions, stating expressly that these should include only past due obligations.

The Committee approved the proposed changes in principle. As approved, the 22C
version of instruction should read: ‘

Payments on prepetition priority claims. Enter the total amount, divided by 60, of all
priority claims, such as priority tax, child support and alimony claims, for which you
were liable at the time of your bankruptcy filing. Do not include current obligations,
such as those set out in Line 33.

18. Form 22C, Line 54 (no corresponding change in Form 22A)

Pursuant to § 1325(b)(3), certain child support payments, foster care payments, and
disability payments for a dependent child are not to be included in calculating the disposable
income required to be paid to unsecured creditors. Such payments would properly be included in
Line 7 of Form 22C, and the instruction for excluding these items in Line 54 now makes
reference to payments “included in Line 7.” However, it is possible that a debtor might include
such payments in another line of Part I of the form. To deal with that possibility, the
subcommittee recommended that the instruction be amended to state that the debtor
should exclude support income “reported in Part I’ rather than “included in Line 7.”

The Committee approved the proposed changes.

19. Form 22C, Line 55 (no corresponding change in Form 22A)

Section 541(b)(7) provides a deduction from disposable income in Chapter 13 for certain
retirement plan deductions. To track the statutory language more closely, the subcommittee
recommended that the instruction for this deduction be amended to read as follows: “Enter
the monthly total of (a) all amounts withheld by your employer as wages or received by your
employer as contributions for qualified retirement plans, as specified in § 541(b)(7) and (b) all
required repayments of loans from retirement plans, as specified in § 362(b)(19).”

The Committee modified the subcommittee’s recommendation so that the
instruction now reads:

Qualified retirement deductions. Enter the monthly total of (a) all amounts withheld
by your employer from wages as contributions for qualified retirement plans, as
specified in § 541(b)(7) and (b) all required repayments of loans from retirement plans,
as specified in § 362(b)(19).

20. Form 22C, New Line 57 (no corresponding change in Form 22A)

13
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In providing for use of the means test in calculating disposable income for above-median
income debtors, § 1325(b)(3) provides for the use not only of § 707(b)(2)(A), the means test
deductions, but also § 707(b)(2)(B), the provision allowing a debtor to rebut a presumption of
abuse by showing, among other things, expenses arising from special circumstances. Form 22C
currently has no provision allowing a debtor to deduct such expenses from disposable income.
To address this issue, the subcommittee recommended that Form 22C be amended to add a
new Line 57 allowing the debtor to include any expenses arising from special
circumstances as described in § 707(b)(2)(B). The later line numbers would be adjusted
accordingly. The subcommittee reasoned that the amendment would make the “Additional
Expense Claims” line in Part VI of the current form unnecessary, and so the subcommittee also
recommended that current Part VI be eliminated.

The Committee agreed with the addition of the new line 57, but amended the last
sentence of the instruction “you must” after the word “and.” The Committee disagreed that
the adding the new line eliminated the need for Part VI because a different statutory section was
involved (§ 707(b)(2)(A)(i1)(I)), and accordingly recommended that existing Part VI remain
in the form.

21. Form 22A, Line 1 (and Rule 1007(b)(4))

The subcommittee concluded that two changes should be made to address the issue of
debtors who claim that their debts are not primarily consumer debts, and so are not subject to
any of the “abuse” provisions of § 707(b). First, the subcommittee recommended that Rule
1007(b)(4) be amended by deleting the words “with primarily consumer debts.” This
change would require all individual debtors to complete at least the first part of a means test
form in chapter 7. Second, the subcommittee recommended that Part I of Form 22A be
amended with an expanded title—*“Exclusions for Disabled Veterans and Non-Consumer
Debtors,” that the existing exclusion for veterans be renumbered as Line 1A, and that a
new Line 1B be added with a check box allowing debtors to declare that their debts are not
primarily consumer debts. As with covered veterans, this declaration would result in the
debtor not being required to complete the remainder of the form.

The subcommittee recommended these changes in response to concerns that a failure to
file Form 22A could lead to automatic dismissal of a case filed by debtors who incorrectly
asserted that they did not have primarily consumer debts. Section 707(b)(2)(C) provides that
debtors subject to § 707(b) (individuals with primarily consumer debts) must file a statement of
current monthly income and calculations that determine whether a presumption of abuse has
arisen, “[a]s part of the schedule of current income and expenditures required under section
521.” The statement of current income and expenditures is required by § 521(a)(1)(B)(2), and
failure to file a document required under any provision of § 521(a)(1) results in automatic
dismissal 45 days after the bankruptcy filing, pursuant to § 521(i)(1), unless on motion filed
within that period the court extends the deadline for no more than an additional 45 days.
Requiring Form 22A in all individual Chapter 7 cases is intended to eliminate this potential for
dismissal, with the understanding that the debtor will have filed the required statement, even
though it would have to be amended substantially in the event that the debtor was later
determined to have primarily consumer debts.

The Committee approved the proposed changes.

14
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22. Form 22A, Line 4; Form 22B, Line 3; Form 22C, Line 3.

In response to informal comments from forms vendors, the Administrative Office of the
United States Courts suggested a modification to the instructions for reporting income from the
operation of a business, profession, or farm, to deal with situations in which debtors operate
more than one such entity. The modification states: “If you operate more than one business,
profession or farm, enter aggregate numbers and provide details on an attachment.” The Forms
subcommittee recommends the modification.

The Committee approved the proposed change.

23. Form 22A, Line 17; Form 22C, Lines 13 and 19.

The Executive Office for United States Trustees suggested additions to the instructions
dealing with the situation of married debtors filing separately from their spouses. In these
situations, the Code (and hence the forms) require that for some purposes, all of the income of
the non-filing spouse be counted, but that for other purposes, only part of the income of the non-
filing spouse—the income regularly used to pay household expenses of the debtor or the
debtor’s dependents (“debtor expenses”)—be counted. The forms deal with this situation by
requiring a disclosure of all of the non-filing spouse’s income (allowing use of that information
where required), but then providing for an adjustment—deducting the income not used to pay
debtor expenses (resulting in the lower income otherwise required). The UST amendment
would direct the debtor to specify the uses to which the non-filing spouse put any income not
used to pay debtor expenses. To accomplish this, the UST proposes the following content for
Form 22A, Line 17:

Marital adjustment. If you checked the box at Line 2.c, enter on Line 17 the total of any income listed
in Line 11, Column B that was NOT paid on a regular basis for the household expenses of the debtor or the
debtor’s dependents. Specify in the lines below each use to which your spouse put the excluded Column B
income (such as payment of the spouse’s tax liability or the spouse’s support of persons other than the
debtor or the debtor’s dependents) and the amount of income devoted to each use. If necessary, list

17 additional uses on a separate page. If you did not check box at Line 2.c, enter zero.

a. $
b. $
c. $

Total and enter on Line 17.

Similar changes would be made in Form 22C, Lines 13 and 19, but since Line 13
presents an optional adjustment (used only if the debtor contends that the full income of a non-
filing spouse should not be used for calculating the applicable commitment period), the
instruction would be somewhat more complex:

If you are married, but are not filing jointly with your spouse, AND if you
contend that calculation of the commitment period under § 1325(b)(4) does not
require inclusion of the income of your spouse, enter the amount of the income
listed in Line 10, Column B that was NOT paid on a regular basis for the
household expenses of you or your dependents and specify, in the lines below,
each use to which your spouse put the excluded Column B income (such as

15
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payment of the spouse’s tax liability or the spouse’s support of persons other than
the debtor or the debtor’s dependents) and the amount of income devoted to each
use. If necessary, list additional uses on a separate page. If the conditions for
entering a marital adjustment do not apply, enter zero.

The Committee approved the proposed changes with stylistic revisions as set forth
in the handout provided by Judge Wedoff on Friday morning.

24. Form 22C, New Line (no corresponding change in Form 22A)

The subcommittee had a lengthy discussion of the best way to deal with the provision of
§ 1325(b)(2) which states that “the term ‘disposable income’ means current monthly income
received by the debtor.” Judge Lundin, in comment 06-BK-009, suggested that this language is
a limitation on a debtor’s disposable income, requiring a deduction of current monthly income
that the debtor does not personally “receive.” Two examples were offered to test the analysis.
The first was the payment of tuition directly by a grandparent to a school for the education of
the debtor’s children. The second example was of the payment of the mortgage on the debtor’s
home by the debtor’s non-filing spouse directly to the mortgage holder. Regarding the first
payment, a number of subcommittee members believed that this payment perhaps should be
excluded, but there was also general agreement that the payment to the mortgage company
should not be excluded from disposable income. The subcommittee was split in the end, with a
majority concluding that all payments should be included in the debtor’s disposable income and
thus no change should be made to the form.

After discussing the issue, the Committee voted to make no change to the forms
regarding income not actually received by the debtor.
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