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AGENDA

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

JUNE 9-10, 2008

Opening Remarks of the Chair

A.
B.

Report on the March 2008 Judicial Conference session.
Transmission of Supreme Court-approved proposed rules amendments to
Congress.

ACTION - Approving Minutes of January 2008 Committee Meeting

A.
B.

Report of the Administrative Office

Legislative Report.
Administrative Report.

Report of the Federal Judicial Center

Report of Time-Computation Subcommittee

A.

ACTION - Approving and transmitting to the Judicial Conference proposed
amendments to Appellate Rules 4, 5, 6, 10, 12, 15, 19, 25, 26, 27, 28.1, 30, 31, 39,
and 41; Bankruptcy Rules 1007, 1011, 1019, 1020, 2002, 2003, 2006, 2007,
2007.2, 2008, 2015, 2015.1, 2015.2, 2015.3, 2016, 3001, 3015, 3017, 3019, 3020,
4001, 4002, 4004, 6003, 6004, 6006, 6007, 7004, 7012, 8001, 8002, 8003, 8006,
8009, 8015, 8017, 9006, 9027, and 9033; Civil Rules 6, 12, 14, 15, 23, 27, 32, 38,
50, 52, 53, 54, 55, 59, 62, 65, 68, 71.1, 72, 81, Supplemental Rules B, C, and G,
and Illustrative Forms 3, 4, and 60; and Criminal Rules 5.1, 7, 12.1, 12.3, 29, 33,
34, 35, 41, 45, 47, 58, 59, and Rule 8 of the Rules Governing §§ 2254 Cases and
2255 Proceedings.

ACTION - Proposal to seek legislative amendment of certain statutory deadlines
to account for changes in time-computation rules.

Report of the Civil Rules Committee

A.

ACTION - Approving and transmitting to the Judicial Conference proposed
amendments to Civil Rules 13(f), 15(a), 48(c), and 81(d), and proposed new Civil
Rule 62.1.

ACTION — Approving publishing for public comment proposed amendments to
Civil Rule 56.

1. Federal Judicial Center report on summary judgment court practices.
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D.

il. Research reports on discretion to deny summary judgment and the use of
“deemed admitted” provision.

ACTION - Approving publishing for public comment proposed amendments to

Civil Rule 26.

. Research report on protection of pretrial attorney-expert communications
at trial.

Minutes and other informational items.

Report of the Appellate Rules Committee

A.

B.

C.

ACTION - Approving and transmitting to the Judicial Conference proposed
amendments to Appellate Rules 4 and proposed new Appellate Rule 12.1.
ACTION - Approving publishing for public comment proposed amendments to
Appellate Rules 1 and 29(a) and Appellate Form 4 (proposed amendments to Rule
29(c) were approved for publication at an earlier meeting).

Minutes and other informational items.

Report of the Evidence Rules Committee

A.

B.

C.

ACTION - Approving publishing for public comment proposed “style”
amendments to Evidence Rules 101-415 (publication to be deferred until later
date).

ACTION - Approving publishing for public comment proposed amendment to
Rule 804(b)(3).

Minutes and other informational items.

Report of the Criminal Rules Committee

A.

ACTION - Approving and transmitting to the Judicial Conference proposed
amendments to Criminal Rules 7, 32, 32.2, 41, and Rule 11 of the Rules
Governing § 2254 Cases and § 2255 Proceedings.

ACTION - Approving publishing for public comment proposed amendments to
Criminal Rules 6, 15, and 32.1 (proposed amendments to Rules 5, 12.3, and 21
were approved for publication at an earlier meeting).

Minutes and other informational items.
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10.

11.
12.
13.

14.

Report of the Bankruptcy Rules Committee

A.

F.

ACTION — Approving and transmitting to the Judicial Conference proposed
amendments to Bankruptcy Rules 4008, 7052, 9021, and new Bankruptcy Rule
7058.

ACTION - Approving without publication and transmitting to the Judicial
Conference proposed technical amendments to Bankruptcy Rules 2016, 7052,
9006, 9015, and 9023.

ACTION — Approving and transmitting to the Judicial Conference proposed
amendments to Official Forms 8, 9F, 10, 23, and Exhibit D to Official Form 1 to
take effect on December 1, 2008.

ACTION — Approving and transmitting to the Judicial Conference proposed
amendments to Official Form 27 to take effect on December 1, 2009.

ACTION — Approving publishing for public comment proposed amendments to
Bankruptcy Rules 1014, 1015, 1018, 5009, and 9001 (proposed amendments to
Rules 1007, 1019, 4004, and 7001 were approved for publication at an earlier
meeting).

Minutes and other informational items.

Report on Standing Orders

Report on Sealed Cases

Long-Range Planning Report

Next Meeting: January 2009
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Committee Members

Committee on Rules of Practice and Procedure
To carry on a continuous study of the operation and effect of the general rules of practice and procedure.

Page 1 of 1

Members Position District/Circuit Start Date End Date
Lee H. Rosenthal D Texas (Southern) Chair: 2007 2010
Chair
David J. Beck ESQ Texas 2003 2009
Douglas R. Cox ESQ Washington, DC 2005 2008
Ronald M. George CJUST California 2006 2009
Harris L. Hartz C Tenth Circuit 2003 2009
Marilyn L. Huff D California (S) 2007 2010
John G. Kester ESQ Washington, DC 2004 2010
William J. Maledon ESQ Arizona 2005 2008
Daniel J. Meltzer ACAD Massachusetts 2006 2009
Craig S. Morford * DOJ Washington, DC N/A N/A
Reena Raggi C Second Circuit 2007 2010
James A. Teilborg D Arizona 2006 2009
Diane Wood C Seventh Circuit 12007 2010
Daniel Coquillette ACAD Massachusetts 1985 Open

Reporter
Principal Staff: Peter G. McCabe 202-502-1800

John K. Rabiej 202-502-1820

* Ex-officio
http://jnet.ao.dcn/Judicial Conference/Committee Members.html 5/19/2008
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# JUDICIAL CONFERENCE OF THE UNITED STATES

WASHINGTON, D.C. 20544

THE CHIEF JUSTICE JAMES C. DUFF
OF THE UNITED STATES Secretary
Presiding
PRELIMINARY REPORT
JUDICIAL CONFERENCE ACTIONS
March 11, 2008
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All of the following matters requiring the expenditure of funds were approved by
the Judicial Conference subject to the availability of funds and to whatever priorities the
Conference might establish for the use of available resources.

K ok 3k ok ok ok ok ok ok ok ok ok ok ok ok sk ok ok k ok

At its March 11, 2008 session, the Judicial Conference of the United States:

Elected to the Board of the Federal Judicial Center, each for a term of four years, Judge
Loretta A. Preska of the District Court for the Southern District of New York to succeed
Judge Bernice B. Donald of the District Court for the Western District of Tennessee, and
Judge Susan H. Black of the Court of Appeals for the Eleventh Circuit to succeed Judge
Terence T. Evans of the Court of Appeals for the Seventh Circuit.

COMMITTEE ON THE ADMINISTRATION OF THE BANKRUPTCY SYSTEM

Redesignated Bankruptcy Judge Stephen D. Gerling’s duty station in the Northern
District of New York from Utica to Utica, Syracuse, or Albany.

COMMITTEE ON COURT ADMINISTRATION AND CASE MANAGEMENT

Endorsed a revised privacy policy for public access to the electronic case file documents
system.

Approved amendments to the Bankruptcy Court Miscellaneous Fee Schedule and
directed the Administrative Office to amend the language and numbering of the schedule
accordingly.

Amended the Electronic Public Access Fee Schedule to eliminate any reference to dial-
up access.

Agreed to pursue the authority for courts of appeals and bankruptcy appellate panels to
dispose of paper records received after December 1, 2006, that are converted to PDF for
use in CM/ECF, and agreed that any courts utilizing the CM/ECF system need not retain



paper records for archival purposes after they have been scanned in their entirety into the
CM/ECEF system.

Endorsed disposition authority to allow paper records created or received by
probation and pretrial services offices to be scanned into PACTS and the paper
copies to be destroyed, and agreed that offices utilizing PACTS need not retain
paper records for archival purposes after they have been scanned in their entirety
into PACTS, with the exception of original Sex Offender Registration
Acknowledgment Forms, Monthly Supervision Reports (MSR), and any other
document bearing the defendant’s/offender’s original signature which is
submitted under oath or includes a warning that false statements may be
punishable pursuant to 18 U.S.C. § 1001.

Rescinded its earlier endorsement of a legislative proposal to allow the Southern
District of Iowa to occasionally hold civil trials upon consent in Omaha,
Nebraska.

COMMITTEE ON CRIMINAL LAW
Agreed to seek legislation that would—

a.  provide to probation officers conducting searches the same powers available
to traditional law enforcement officers to control and direct third parties
when safety considerations require; and

b.  permit probation officers to arrest, based on probable cause, persons
who assault, resist, of impede the officer in the performance of official
duties.

Agreed to seek legislation that would authorize pretrial services supervision for
juveniles released prior to the disposition hearing stage of the proceedings.

Approved revisions to The Supervision of Federal Oﬁ’eﬁders, Monograph 109.

Approved revisions to The Federal Home Confinement Program For Defendants and
Offenders, Monograph 113, and agreed to change the title of the monograph to The
Location Monitoring Program.

COMMITTEE ON DEFENDER SERVICES

Approved revisions to paragraph 2.01E(5) of the Guidelines for the Administration of the
Criminal Justice Act and Related Statutes, volume 7, Guide to Judiciary Policies and
Procedures, to reflect the restructuring of the Immigration and Naturalization Service and
resulting changes in statutory terminology regarding immigration proceedings.

Preliminary Report, March 2008 - Page 2



COMMITTEE ON THE JUDICIAL BRANCH

Agreed to seek legislation that would authorize a one-time open season for judges who
previously opted not to enroll in the Judicial Survivors’ Annuities System (JSAS) under
the following conditions: (a) such enrollees, while in active or senior status, would be
required to pay 2.75 percent of future pay (instead of the current 2.2 percent) to maintain
the current employer contribution of 1.48 percent; and (b) those enrollees would be
permitted to make a deposit equaling approximately 2.75 percent of salary, plus 3 percent
annual, compounded interest, for the last 18 months of prior service, to receive the credit
for prior judicial service required for immediate coverage and protection of the enrollees’
survivors.

Agreed to seek legislation that would permit the resumption of periodic payments of
JSAS survivor benefits following termination of a judicial survivor’s remarriage, but
would limit any lump-sum retroactive payments to the time beginning on the date the
survivor’s remarriage is ended by death, divorce or annulment and ending on the date on
which periodic annuity payments resume.

Approved an amendment to section E.4. of the Travel Regulations for United States
Justices and Judges to clarify and specify the nature and amount of a judge’s entitlement
to reimbursement for the expenses of meals and incidentals incurred in same-day travel.

Approved an amendment to section F.2. of the Travel Regulations for United
States Justices and Judges specifically to authorize judges’ reimbursement for tips
to parking attendants.

Approved an amendment to section B.3. of the Travel Regulations for United
States Justices and Judges to give chief judges in states with multiple districts the
discretion to hold one inter-district meeting annually.

COMMITTEE ON JUDICIAL CONDUCT AND DISABILITY

Adopted Rules for Judicial-Conduct and Judicial-Disability Proceedings to become
effective April 10, 2008.

COMMITTEE ON JUDICIAL RESOURCES

Agreed to amend its “Compensatory Time for Court Employees” policy to allow courts
to provide compensatory time when employees are required to travel outside of their
normal work schedules, to reduce the minimum compensatory time increment from one
hour to 15 minutes, and to extend the period for using compensatory time from six
months to one year.

Agreed to express to the congressional sponsors and the Office of Personnel
Management the support of the judiciary for changes to improve the crediting of
unused sick leave for employees who retire under the Federal Employees
Retirement System.

Preliminary Report, March 2008 - Page 3



COMMITTEE ON THE ADMINISTRATION OF THE MAGISTRATE JUDGES SYSTEM

Amended section 3.03(b) of the Judicial Conference’s regulations for the selection and
appointment of magistrate judges to permit a court or merit selection panel to publicize
the names of applicants, with their written permission.

Approved recommendations regarding specific magistrate judge positions,
including increases in the salaries of two part-time magistrate judge positions in
one district court. '

COMMITTEE ON SPACE AND FACILITIES
With regard to asset management planning (AMP):
a.  Approved the key features of the AMP methodology; and

b.  Delegated to the Committee authority to establish and amend the business rules that
will govern the AMP methodology approved by the Judicial Conference.

Rescinded its decision to terminate the judiciary’s participation in the General
Services Administration’s (GSA) building delegation program only for the

Hugo L. Black Courthouse in Birmingham, Alabama, with the understanding
that (a) annual costs incurred by the judiciary will not exceed those appraised
operating costs estimated by GSA; and (b) in the event of a catastrophic event or
natural disaster warranting repair to the building, the management of the building
will be returned to GSA if funding cannot be obtained by the judiciary to repair
the facility.

Approved a list of exceptions to the U.S. Courts Design Guide and the objections
noted to certain of those exceptions, with the understanding that the judiciary is
still discussing the objections with GSA.

Approved the Five-Year Courthouse Project Plan for FYs 2009-2013.

Amended the U.S. Courts Design Guide policy on providing a special
proceedings courtroom to read as follows:

A special proceedings courtroom shall be considered an exception if it is
provided at a location other than the district headquarters or if there are
fewer than four district judge courtrooms (even in a headquarters location).
Provision of more than one such courtroom in any facility is also considered
an exception.

Preliminary Report, March 2008 - Page 4
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April 23, 2008

Honorable Nancy Pelosi
Speaker of the House of Representatives
Washington, D.C. 20515

Dear Madam Speaker:
I have the honor to submit to the Congress the amendments to the Federal
Rules of Bankruptcy Procedure that have been adopted by the Supreme Court of the
United States pursuant to Section 2075 of Title 28, United States Code.
Accompanying these rules are excerpts from the report of the Judicial
Conference of the United States containing the Committee Notes submitted to the

Court for its consideration pursuant to Section 331 of Title 28, United States Code.

Sincerely,

/s/ John G. Roberts, Jr.



April 23, 2008

SUPREME COURT OF THE UNITED STATES

ORDERED:

1. That the Federal Rules of Bankruptcy Procedure be, and they hereby are,
amended by including therein amendments to Bankruptcy Rules 1005, 1006, 1007,
1009, 1010, 1011, 1015, 1017, 1019, 1020, 2002, 2003, 2007.1, 2015, 3002, 3003,
3016, 3017.1, 3019, 4002, 4003, 4004, 4006, 4007, 4008, 5001, 5003, 6004, 7012,
7022, 7023.1, 8001, 8003, 9006, 9009, and 9024, and new Rules 1021, 2007.2,
2015.1, 2015.2, 2015.3, 5008, and 6011.

[See infra., pp. ]

2. That the foregoing amendments to the Federal Rules of Bankruptcy
Procedure shall take effect on December 1, 2008, and shall govern in all proceedings
in bankruptcy cases thereafter commenced and, insofar as just and practicable, all
proceedings then pending.

3. That THE CHIEF JUSTICE be, and hereby is, authorized to transmit to
the Congress the foregoing amendments to the Federal Rules of Bankruptcy
Procedure in accordance with the provisions of Section 2075 of Title 28, United
States Code.



April 23, 2008

Honorable Nancy Pelosi
Speaker of the House of Representatives
Washington, D.C. 20515

Dear Madam Speaker:

I have the honor to submit to the Congress the amendment to Rule C of the
Supplemental Rules for Admiralty or Maritime Claims and Asset Forfeiture Actions
that had been adopted by the Supreme Court of the United States pursuant to
Section 2072 of Title 28, United States Code.

Accompanying this rule are excerpts from the report of the Judicial
Conference of the United States containing the Committee Note submitted to the
Court for its consideration pursuant to Section 331 of Title 28, United States Code.

Sincerely,

/s/ John G. Roberts, Jr.



April 23, 2008

SUPREME COURT OF THE UNITED STATES

ORDERED:

1. That the Supplemental Rules for Admiralty or Maritime Claims and
Asset Forfeiture Actions be, and they hereby are, amended by including therein the
amendment to Rule C.

[See infra., pp- ]

2. That the foregoing amendment to the Supplemental Rules for Admiralty
or Maritime Claims and Asset Forfeiture Actions shall take effect on December 1,
2008, and shall govern in all proceedings thereafter commenced and, insofar as just
and practicable, all proceedings then pending.

3. That THE CHIEF JUSTICE be, and hereby is, authorized to transmit to
the Congress the foregoing amendment to the Supplemental Rules for Admiralty or
Maritime Claims and Asset Forfeiture Actions in accordance with the provisions of
Section 2072 of Title 28, United States Code.



April 23, 2008

Honorable Nancy Pelosi
Speaker of the House of Representatives
Washington, D.C. 20515

Dear Madam Speaker:

I have the honor to submit to the Congress the amendments to the Federal
Rules of Criminal Procedure that have been adopted by the Supreme Court of the
- United States pursuant to Section 2072 of Title 28, United States Code.

Accompanying these rules are excerpts from the report of the Judicial
Conference of the United States containing the Committee Notes submitted to the

Court for its consideration pursuant to Section 331 of Title 28, United States Code.

Sincerely,

/s/ John G. Roberts, Jr.



April 23, 2008

SUPREME COURT OF THE UNITED STATES

ORDERED:

1. That the Federal Rules of Criminal Procedure be, and they hereby are,
amended by including therein amendments to Criminal Rules 1, 12.1, 17, 18, 32, 41,
45, 60, and new Rule 61.

[See infra., pp. ]

2. That the foregoing amendments to the Federal Rules of Criminal
Procedure shall take effect on December 1, 2008, and shall govern in all proceedings
thereafter commenced and, insofar as just and practicable, all proceedings then
pending.

3. That the CHIEF JUSTICE be, and hereby is, authorized to transmit to the
Congress the foregoing amendments to the Federal Rules of Criminal Procedure in
accordance with the provisions of Section 2072 of Title 28, United States Code.
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ATTENDANCE

The mid-year meeting of the Judicial Conference Committee on Rules of Practice
and Procedure was held in Pasadena, California, on Monday and Tuesday, January 14 and
15, 2008. The following members were present:

Judge Lee H. Rosenthal, Chair
David J. Beck, Esquire
Douglas R. Cox, Esquire
Judge Harris L Hartz

Judge Marilyn L. Huff

John G. Kester, Esquire
William J. Maledon, Esquire
Ronald J. Tenpas, Associate Deputy Attorney General
Professor Daniel J. Meltzer
Judge Reena Raggi

Judge James A. Teilborg
Judge Diane P. Wood
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Chief Justice Ronald N. George was unable to attend the meeting.

Also participating in the meeting were former chairs Judge Alicemarie H. Stotler
and Judge Anthony J. Scirica; former member Judge Thomas W. Thrash, Jr.; and
Professor Stephen B. Burbank, Gregory P. Joseph, David M. Bernick, and Elizabeth J.
Cabraser.

Providing support to the committee were:

Professor Daniel R. Coquillette The committee’s reporter

Peter G. McCabe The committee’s secretary

John K. Rabiej Chief, Rules Committee Support Office
James N. Ishida Administrative Office senior attorney
Jeffrey N. Barr Administrative Office senior attorney

Joe Cecil Research Division, Federal Judicial Center
Tim Reagan Research Division, Federal Judicial Center
Andrea Kuperman Judge Rosenthal’s rules law clerk

Professor Geoffrey C. Hazard, Jr.  Committee consultant
Representing the advisory committees were:

Advisory Committee on Appellate Rules —
Judge Carl E. Stewart, Chair
Professor Catherine T. Struve, Reporter
Advisory Committee on Bankruptcy Rules —
Judge Laura Taylor Swain, Chair
Professor Jeffrey W. Morris, Reporter
Professor Elizabeth Gibson, Assistant Reporter
Advisory Committee on Civil Rules —
Judge Mark R. Kravitz, Chair
Professor Edward H. Cooper, Reporter
Advisory Committee on Criminal Rules —
Judge Richard C. Tallman, Chair
Professor Sara Sun Beale, Reporter
Advisory Committee on Evidence Rules —
Judge Robert L. Hinkle, Chair
Professor Daniel J. Capra, Reporter
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" INTRODUCTORY REMARKS

Judge Rosenthal welcomed Judges Wood, Raggi, and Huff as new members of the
committee and Judges Tallman, Kravitz, Hinkle, and Swain as new advisory committee
chairs. She also welcomed Professor Gibson as the next reporter to the Advisory
Committee on Bankruptcy Rules.

Judge Rosenthal noted with regret that Judge Thrash’s term on the committee had
ended, and he was attending his last meeting. She extolled his extraordinary service as a .
member of the Style Subcommittee and his central role in the restyling of the Federal
Rules of Civil Procedure. She also pointed out that Judge Thrash had exerted unique
influence in shaping the content of committee notes. He reminded the committee
regularly, she said, that notes have a very important, but limited, purpose. They should
not reach beyond the scope of a rule’s text nor be relied upon to carry more weight than
they should properly bear. She presented him with a resolution signed by the Chief
Justice honoring his service on the committee from 2000 to 2007.

Judge Rosenthal reported that all the rules proposals submitted by the committee
had been approved by the Judicial Conference at its September 2007 session, including
new FED. R. EVID. 502 (limitations on waiver of attorney-client privilege and work
product protection) and amendments to the criminal rules to implement the Crime
Victims’ Rights Act. She reported that several additional amendments had been
published for comment in August 2007, most significantly the package of time-
computation rules. She also pointed out that the restyled body of civil rules and the new
privacy protection rules implementing the E-Government Act had taken effect on
December 1, 2007.

APPROVAL OF THE MINUTES OF THE LAST MEETING

The committee without objection by voice vote approved the minutes of the
last meeting, held on June 11-12, 2007.

REPORT OF THE ADMINISTRATIVE OFFICE

Mr. Rabiej reported briefly on three pieces of legislation affecting the rules
process. First, he said, proposed new FED. R. EVID. 502 had been introduced in the
Senate and appeared to have very strong legislative support. Second, legislation
promoted by the bail bond industry for several years now stood a good chance of
enactment in the current Congress. Strongly opposed by the Judicial Conference, it
would limit the authority of a judge to forfeit a bail bond for violation of any condition of
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release other than the defendant’s failure to appear. In light of the strong possibility of
enactment, compromise language was being drafted to limit the scope of the overly broad
legislation. Third, a bill had been introduced that would require a judge, before issuing a
protective order, to make specific findings that there is no danger to the community’s
public health or safety in the materials protected by the order. Although the legislation
had been introduced several times in the past, he said, it had been approved by the Senate
Judiciary Committee in the current Congress and was developing momentum.

REPORT OF THE FEDERAL JUDICIAL CENTER

Mr. Cecil reported on the various activities of the Federal Judicial Center (Agenda
Item 4).

REPORT OF THE ADVISORY COMMITTEE ON APPELLATE RULES

Judge Stewart and Professor Struve presented the report of the advisory
committee, as set forth in Judge Stewart’s memorandum and attachment of December 12,
2007 (Agenda Item 5).

Amendment for Publication
FED.R. APp. P. 29

Judge Stewart reported that the advisory committee, over the course of several
meetings, had discussed amending Rule 29 (amicus curiae brief) to conform it to
Supreme Court Rule 37.6. He noted that the advisory committee had submitted a
proposed amendment to the Standing Committee in June 2007. But later, the Supreme
Court published for comment a proposed amendment to Rule 37.6 that would require the
filer of an amicus curiae brief to disclose whether a party or its counsel was a member of
the amicus or had contributed money to preparing or submitting the brief.

The proposed amendment to the Supreme Court rule, he said, had generated
controversy and some strongly critical comments. Therefore, not knowing whether the
Court would adopt the proposed amendment as published, the advisory committee asked
the Standing Commuittee in June 2007 to consider two alternative revisions of FED. R.
ApP. P. 29. One would be published if the Supreme Court were to approve the proposed
amendment to Rule 37.6. The other would be published if the Court were to withdraw
the proposed amendment. The Standing Committee, however, decided to defer any
action on Rule 29 until after the Court made a final decision on Rule 37.6.
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Ultimately, the Supreme Court revised the proposed amendment to Rule 37.6 in
light of public comments. It adopted a revised rule that does not require disclosure of
mere membership in an amicus group or mere payment of membership dues. Rather,
disclosure is required only if a financial contribution is intended to fund the amicus brief.

Accordingly, the advisory committee at its November 2007 meeting further
revised FED. R. APP. P. 29 to track the new Supreme Court rule in substance, but with
some slight differences of style. For instance, the proposed Rule 29(c) refers to persons,
rather than entities, making contributions. The committee note explains that “person”
includes artificial persons such as corporations. A member observed that repetition of the
word “other” in proposed Rule 29(c)(7)(C) was confusing, i.e., “identifies every other
person — other than the amicus curiae, its members, or its counsel.” Judge Stewart and
Professor Struve agreed to delete the first “other.”

Another member suggested that it makes sense to follow the Supreme Court rule,
but the phrasing in Rule 29(c)(7)(A) as to “whether a party’s counsel authored the brief in
whole or in part” is ambiguous and leaves a large loophole. The ambiguity, he noted,
exists in the current Supreme Court rule, and he suggested that the rule has largely been
honored in the breach. Professor Struve responded that experience under the Supreme
Court rule may have clarified where the proper lines are to be drawn regarding disclosure.
The advisory committee, she said, had considered the matter carefully and had concluded
that good faith coordination between counsel and an amicus is perfectly appropriate, as
distinguished from counsel actually authoring or funding the amicus brief. The rule, she
said, was designed to prevent parties from using amicus briefs to evade page limitations
on the main briefs. Thus, precise line drawing may be relatively unimportant.

The Committee without objection by voice vote approved the amendments
for publication, with deletion of the first “other” in the proposed Rule 29(c)(7)(C).

Informational Items

Judge Stewart reported that the advisory committee in 2003 had voted for an
amendment to FED. R. APP. P. 7 (bond for costs on appeal in a civil case) that would
resolve a 2-2 split among the courts of appeals and specify that attorney’s fees incurred on
appeal cannot be included in the “costs” to be secured. The advisory committee, though,
had deferred bringing the proposal to the Standing Committee in order to bundle it with
other proposed amendments.

But since that time, two additional courts of appeals have held that attorney’s fees
may be included in “costs.” The circuit split on this question, accordingly, is now 4-2 in
favor of including attorneys’ fees. The proposed amendment to Rule 7, thus, now runs
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against the weight of circuit precedent. Therefore, Judge Stewart said, the advisory
committee was reconsidering the proposal and seeking additional research on the matter.

Professor Struve explained that the proposal would have barred attorney’s fees
under Rule 7 because of the risk that large appeal bonds could chill meritorious appeals.
She noted that there have been cases in which substantial appeal bonds have been
ordered, particularly in class action cases where it was feared that certain class action
objectors might bring obstructive appeals.

She said that the advisory committee would like to learn more about current law
and practice, and it is seeking empirical data about the types of cases that raise attorney’s
fee issues, the size of appeal bonds, and whether bonds have deterred appeals from
proceeding. The committee, he said, expected to receive preliminary research results at
its spring 2008 meeting and might consider an amendment to the rule at its fall meeting.
Among the many options for a possible amendment, she explained, would be to allow
some attorney’s fees, but not others, allow them only if a statute defines attorney’s fees as
part of “costs,” or allow them only with certain specified conditions. Another option, of
course, would be for the advisory committee to recommend no change in the rule. She
added that the advisory committee was also considering holding a mini-conference on
fees at its fall meeting.

Judge Stewart reported that the advisory committee had discussed the recent
Supreme Court decision in Bowles v. Russell identifying as jurisdictional the time limits
for filing a civil appeal. Bowles held that the limits set forth in FED. R. APP. P. 4(a)(6) to
reopen the time to file an appeal are jurisdictional in nature because they reflect a choice
made by statute. Thus, a court cannot waive the deadline based on the court-made
“unique circumstances” doctrine.

Professor Struve noted that the holding in Bowles has implications for other
deadlines set forth in FED. R. APP. P. 4 and other federal rules. Many rules, including
FED. R. APP. P. 4, include some deadlines that are “statutory” and some that are not. Over
the years, moreover, there have been many amendments to Rule 4 through the rule-
making process that effectively changed statutorily based, jurisdictional deadlines. The
results for a litigant in a given case, if some of these time deadlines are jurisdictional,
could be disastrous. The case law is developing following Bowles, so the advisory
committee may decide to wait before taking any action. She noted, too, that the Supreme
Court had granted certiorari in John R. Sand & Gravel Co. v. United States, 128 S.Ct. 750
(2008), a Tucker Act case that may relevant.

Judge Stewart observed that some advisory committee members believe that the
problems created by Bowles will require a statutory response by Congress and that the
rules committees lack authority to address the problem. The committee, he said, needed
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time to review whether the various time limits in the rules are statutorily based and
whether they can be changed by rule. It might decide to take no action at this time and let
the issue play out in the courts.

Judge Stewart reported that the advisory committee had considered a proposal to
amend FED. R. APP. P. 4 to treat the states the same as the federal government and give
state attorneys general additional time to respond to complaints and other filings. After
much discussion, there was little support in the advisory committee for the proposal. It
therefore informed the Solicitor General of Virginia, who had raised the matter, that it
would not take any action at this time, but the matter could be raised again in the future.

Judge Stewart noted that the advisory committee would also consider the recent
decision in Warren v. American Bankers Insurance of Florida, 507 F.3d 1239 (10" Cir.
2007), regarding the separate judgment rule, and it would consider a suggestion that the
prisoner mail box rule be reviewed.

REPORT OF THE ADVISORY COMMITTEE ON BANKRUPTCY RULES

Judge Swain and Professor Morris presented the report of the advisory committee,
as set out in Judge Swain’s memorandum and attachments of December 11, 2007

(Agenda Item 9).

Judge Swain thanked Judge Zilly, the outgoing committee chair, for his brilliant
and tireless work in shepherding the advisory committee through the enormous project of
implementing the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005.
She also thanked Professor Morris for his outstanding service as the committee’s reporter
and introduced Professor Gibson as his successor. She noted that the terms of Judges
Christopher Klein and Mark McFeely had expired and that Judges David Coar, Jeffrey
Hopkins, and Elizabeth Perris had been appointed to the committee.

Amendments for Publication
FED. R. BANKR. P. 1007(a) and (c)

Professor Morris reported that the advisory committee was proposing two
amendments to Rule 1007 (lists, schedules, statements, and other documents that a debtor
must file) that would adjust deadlines for filing documents. The first would shorten from
15 days to 7 days the time for a debtor to file a list of creditors after entry of an order for
relief in an involuntary case. The list is needed for the court to send notices to creditors.
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The second change would extend from 45 days to 60 days the time for an
individual chapter 7 debtor to file the required statement that he or she has completed a
personal financial management course. He added that the bankruptcy clerk would send a
notice within 45 days to remind the debtor of the 60-day deadline. The revised
procedure, he said, would avoid the necessity of having to close and later reopen a case
because of the debtor’s failure to file the required statement.

FED. R. BANKR. P. 1019

Professor Morris explained that the proposed amendments to Rule 1019
(conversion of a case to chapter 7) would break subdivision (2) of the rule into two
separate paragraphs. The existing text would become paragraph (2)(A). A new
paragraph (2)(B) would be added to provide creditors and the trustee a new time period to
object to a debtor’s exemption claim after a case has been converted to chapter 7.
Currently, creditors in chapter 11, 12, or 13 cases have no incentive to file objections
because they will normally be taken care of in the debtor’s plan. But if the case is later
converted to chapter 7, they have lost their chance to object to exemptions. The new time
period to file objections will not arise, however, if conversion to chapter 7 occurs more
than one year after the first order confirming a plan, even if the plan later is modified. It
also will not arise if the case had been pending previously under chapter 7 and the time to
object had expired in the earlier chapter 7 case.

FED. R. BANKR. P. 4004 and 7001

Professor Morris said that the proposed amendments to Rules 4004 (grant or
denial of discharge) and 7001 (scope of the Part VII rules) are related and deal with
objections to discharge. Historically, objections to discharge have had to be filed as
adversary proceedings. But some types of objections are essentially ministerial in nature
and should not require a complaint or invoke the Part VII rules.

The advisory committee decided to allow some objections to discharge to be filed
by way of motion as a contested matter, rather than by complaint as an adversary
proceeding. Thus, Rule 7001(a) would be amended to provide an exception for
objections to discharge based on failure of the debtor to file a statement of having
completed a personal financial management course. Rule 4004(c) would be amended to
include a new deadline for filing the motion objecting to a debtor’s discharge. In
addition, new Rule 4004(c)(4) would require the court to withhold a discharge if a chapter
13 debtor or individual chapter 11 debtor has not filed a statement of having completed a
personal financial management course.

The committee without objection by voice vote approved publication of the
proposed amendments for publication.
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Informational Items

Judge Swain summarized briefly the proposed amendments published for
comment in August 2007, including the package of time-computation amendments. She
noted that the proposed amendment to FED. R. BANKR. P. 8001 (manner of taking appeal)
would likely encounter opposition. It would extend the time to file a notice of appeal in a
bankruptcy case from 10 days to 14 days. Historically, she said, the deadline for a
bankruptcy appeal has been 10 days. At one point, the rule had been changed to extend
the time to 14 days, but it was soon returned back to 10 days as a result of complaints
from the bankruptcy community. She noted that the committee was also seeking
comment on a more radical suggestion to raise the appeal period in bankruptcy to 30 days
to conform with the appeal deadline for civil cases.

Judge Swain reported that the Executive Committee of the Judicial Conference
had approved Official Forms 22A, 22B, and 22C (the debtor’s means test). She
explained that the new forms implement a provision of the 2005 omnibus bankruptcy
reform legislation requiring a debtor’s general living expenses to be calculated by
applying the monthly expense amounts specified in national and local standards issued by
the Internal Revenue Service.

She said that the committee had been caught off guard when IRS decided to

. change the expense standards on October 1, 2007. The guidelines are for IRS’s own use
in beginning negotiations with debtors, and IRS apparently had not realized that the 2005
bankruptcy legislation had elevated them to statutory importance. She explained that,
thanks to help from the Executive Office for United States Trustees and Christopher
Kohn, the Justice Department’s representative to the advisory committee, the committee
was able to reach an agreement with IRS to postpone the effective date of the changes for
bankruptcy purposes until January 1, 2008. The deferral gave the committee time to
revise the forms to conform with the new IRS standards.

Judge Swain made the general observation that the advisory committee had been
very active in the past few years, principally in implementing the massive new bankruptcy
legislation. The members, she said, recognize that the volume of changes may be
unsettling to the bench and bar. But the committee does not expect that changes in the
near future will be nearly as broad or significant, absent further legislation. The respite,
she said, will give the bench and bar time to absorb the changes.

She reported that the next project on the advisory committee’s agenda was to
modernize, rationalize, and reorder the official bankruptcy forms. She explained that the
statute, rules, and forms require debtors to file a great deal of specific information about
their financial condition, which is filed with the court on various schedules, statements,
and lists. The forms for this purpose, she said, had been developed at different times and
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may contain duplication and inconsistencies. Moreover, the forms are difficult for the
advisory committee to work with because the paper versions cram a great deal of
information onto a page, and they often have small print and many check boxes.

She reported that the advisory committee had formed an ad hoc subcommittee to
consider the content of the forms, the manner in which information is requested, how it is
used, and how technology can be used to simplify and improve the flow of information.
She noted that the committee would like to integrate the forms into CM/ECF, the courts’
case management and electronic files system, to take maximum advantage of present and
future technological advances. She anticipated that the working phase of the project
might take about 3 to 5 years and that changes in the rules and official forms might take
effect in 5 to 7 years.

REPORT OF THE ADVISORY COMMITTEE ON CIVIL RULES
Judge Kravitz and Professor Cooper presented the report of the advisory
committee, as set out in Judge Kravitz’s memorandum and attachments of December 17,
2007 (Agenda Item 6).
Informational Items

FED.R. C1v. P. 56

1. Explanation of the Proposed Amendments

Judge Kravitz commended Judge Michael Baylson for his outstanding
accomplishments in chairing a special subcommittee to revise Rule 56 (summary
judgment). He reported that the subcommittee had focused on summary judgment
practice in the district courts and had reviewed the local court rules of each district court.
It had conducted two very productive mini-conferences with a cross-section of lawyers
from large and small firms, judges, and law professors. The subcommittee, he explained,
was proposing a complete restructuring of Rule 56. The advisory committee had not yet
considered a final proposal, but planned to do so at its April 2008 meeting, with an eye to
submitting a proposal for publication to the Standing Committee in June 2008.

Judge Kravitz noted that Rule 56 had not been changed significantly since 1963,
and current practice in the courts bears no relationship to the text of the national rule.
Summary judgment procedure, essentially, is governed by a myriad of local rules that are
inconsistent with each other. He pointed out, moreover, that partial summary judgment is
granted regularly by the courts, but is not even mentioned in the rule. The national rule,
he said, should reflect this feature of summary judgment practice.
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Judge Kravitz emphasized that the advisory committee had agreed not to change
the substance of the standard for summary judgment, and it has also worked hard to
assure that any amendments to the rule are not tilted towards either plaintiffs or
defendants. Professor Cooper explained that the intent of the proposed amendments is to
accept unchanged the standard for summary judgment drawn from the Supreme Court’s
1986 Celotex trilogy, and not to attempt to articulate it. The burdens on the moving party
are closely related to the standard, so the draft does not specify them directly.

Professor Cooper pointed out that subdivision (a) of the new rule moves up to the
beginning of the rule the basic proposition that a court may grant summary judgment.
This improves the flow of the rule and is similar to FED. R. C1v. P. 50 (judgment as a
matter of law), which also starts with a statement of the court’s authority. Subdivision (a)
also adds the new proposition that the court must state the reasons for granting the
motion, and it should state the reasons for denying the motion.

The principal procedural innovation in the subcommittee’s proposed rule, found
in subdivision (c), is to require a party moving for summary judgment to file a statement
of those material facts that it asserts are not genuinely in dispute and entitle it to summary
judgment. The statement must be in separate numbered paragraphs and contain citations
to the record. The opponent of the motion must then respond paragraph by paragraph to
those assertions. Subdivision (e) addresses what the court may do if the parties do not
comply with subdivision (c). The rule, he explained, is a default rule that will work well
in most cases, but there are some cases, especially complex cases, in which a court will
want to order a different procedure.

This statement-and-response procedure, he said, is currently in wide use in the
district courts. The subcommittee, he added, was continuing to improve the language of
the draft in light of suggestions and criticisms raised at the mini-conferences and
elsewhere. In addition, he said, the Federal Judicial Center had conducted excellent
research for the subcommittee to identify how this type of procedure affects summary
judgment practice in the courts now using it. In doing so, the Center measured such
matters as the number of motions filed, disposition times, and outcomes.

Judge Kravitz asked the Standing Committee to consider some important
threshold policy questions: (1) whether there should be a national summary judgment rule
at all; (2) what that rule should specify; and (3) whether summary judgment should
continue to be left to local preferences. Lawyers, he said, complain that they have to deal
with very different practices among the courts and among judges. He suggested that a
national judicial system should not have radically different procedures from district to
district in such an important area of civil litigation as summary judgment.
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With regard to the content of a rule, he said that many courts require the parties to
file statements of uncontested facts. He noted, though, that there have been criticisms of
the procedure and anecdotes of bloated, lengthy statements of undisputed facts that are
burdensome and expensive to respond to. The subcommittee, he said, had worked hard to
craft a rule that would make the statements more concise and meaningful and sharpen the
focus of the issues for the court to decide. It would also allow parties to accept facts as
undisputed for purposes of the motion only, and not for trial. Requiring specific citations
to admissible evidence is another way that the rule attempts to discipline the practice.

The subcommittee, he said, was continuing to wrestle with several remaining issues, such
as the appropriate remedies for noncompliance with the rule.

Mr. Cecil reported that the Federal Judicial Center’s research had examined
summary judgment practices in the district courts. He pointed out that 20 districts require
a moving party to file a statement of uncontested facts and the other party to respond in
kind. Another 36 districts require a statement from the movant, but not a point-by-point
response. The remaining 36 districts studied do not require statements.

~ The Center, he said, had compared the three groups and generally found no

- measurable differences among them except in two areas. The numbers seemed to
indicate that in those districts that have local rules akin to the subcommittee’s proposed
rule, it takes longer to resolve summary judgment motions. The researchers, though,
doubt that the result can be attributed to local procedure, but rather to other factors such
as a court’s overall caseload. It also appeared from the research that more employment
discrimination cases are terminated by summary judgment in the districts that use the
proposed rule, as compared to those that do not. Mr. Cecil added that these two
preliminary findings would be explored further.

Judge Kravitz observed that revision of Rule 56 will affect the entire legal
community. It has been suggested, he said, that the greatest potential opposition to
change will come from judges whose own local practice differs from the proposed
national rule.

Judge Kravitz explained that a judge may change the proposed procedure in a
particular case, but a court may not adopt a local rule or standing order opting out of the
national rule. Nor may an individual judge do so with a standing order.

Page 12
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2. Comments and Suggestions from Comimittee Members

A member observed that some judges issue the same pretrial order in every case.
While not technically a standing order, the practice is the functional equivalent of issuing
a standing order. Professor Cooper explained that the rule defers to a judge’s preferences
in this situation. A major problem with standing orders, he said, is that they are difficult
for practitioners to find, and there are real concerns as to whether practitioners actually
receive adequate notice of the content of standing orders. But if a judge issues the same
order in every case, notice is not a problem because the parties actually receive specific
notice. Judge Kravitz added that the intent and spirit of the proposal is not to allow an
individual judge to opt out of the national rule in every case. It might be appropriate,
though, for a judge to have special procedures for certain categories of cases, such as
patent cases.

A member objected that blanket opt-outs would clearly be contrary to the spirit of
the proposal, although nothing in the rule would effectively prevent a judge from doing
so. He suggested strengthening the language to specify that a judge may opt out only by
an order ”in an individual case.” Judge Kravitz agreed to convey the suggestion back to
the advisory committee. Another member disagreed, though, and argued that district
judges should have the authority to issue orders opting out of the proposed default
procedure in all their cases.

Judge Kravitz stated that some judges believe that the subcommittee proposal is a
bad idea and will make lawyers do useless work. They are the judges who will likely opt
out of the default rule in all cases. Nevertheless, he said, the rule has to give judges
authority to opt out in appropriate cases, but not to opt out entirely from the national
statement-and-response procedure in all cases. Some members predicted that, even under
the proposed rule, there will continue to be substantial local experimentation and
variations in handling summary judgment motions.

A member reported that the California state courts have used the statement-and-
response requirement successfully and predicted that it will be well received in the federal
courts. It will promote uniformity while allowing appropriate local flexibility. But the
opt-out language should allow judges greater flexibility because there may be a need for
variations in certain types of cases that the committee cannot currently anticipate.
Flexibility, moreover, will make it easier for judges to accept the new rule.

Judge Kravitz added that the lawyers at the mini-conferences, drawn from all parts
of the legal spectrum, were supportive of the proposed rule.

A participant recommended placing the concept of judgment as a matter of law at
the beginning of the proposed rule in order to highlight the relationship of summary

Page 13
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judgment to a directed verdict at trial or a judgment n.o.v. In essence, a court should
consider a summary judgment motion as a motion for a directed verdict. Integration of
the two should be made closer. But there was an objection that this approach would
encourage mini-trials.

Judge Kravitz explained that the proposed rule states as a default that summary
judgment motions may be filed at any time up to 30 days after the end of discovery. A
judge, though, normally fixes the time for filing summary judgment motions in each case
at the initial Rule 16 pretrial conference.

A member stated that litigants are increasingly frustrated by the costs of discovery
and are becoming increasing disgruntled with requests for admissions and inadequate
responses to interrogatories. One way that a party can force movement in a case is by
filing a motion for summary judgment. A defendant, thus, may file a “no evidence”
motion for summary judgment in order to obtain cheap discovery from the other side
about the evidence supporting its claims. Therefore, the rule might specify that a party
may not file a “no evidence” motion for summary judgment until there has been some
discovery.

Judge Kravitz responded that judges discuss these matters at pretrial conferences
and may permit summary judgment motions to be filed at a later date. The proposed rule,
he emphasized, is only a default provision designed to provide guidance to bench and bar.
A court may change the time deadline by local rule. This is the only place in the rule
where a court may change the national rule on a standing basis.

Professor Cooper explained that the subcommittee was of the view that it would
be better not to set a time limit before which a party may not file a summary judgment
motion. Rather, the rule sets a presumptive time-limit affer which a party may not file.
He said that this mechanism would work well in most cases.

A participant observed that great differences exist between preemptive summary
judgment motions filed at the outset of a case and those filed after discovery, and the two
may merit different procedures. Judge Kravitz noted, though, that in both situations there
is benefit in having the movants state the uncontested facts. In the case of an early
summary judgment motion, though, the opposing party may not be able to respond
without being given additional time.

Judge Kravitz pointed out that proposed Rule 56(a) carries over the language of
the current, restyled rule, which specifies that a court “should” grant summary judgment
if there is no genuine dispute as to material facts and the moving party is entitled to
judgment as a matter of law. Before the restyling of the civil rules, FED. R. C1v P. 56 had
specified that the court “shall” grant summary judgment. He noted that civil defense
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lawyers have argued that a court should not have discretion to deny summary judgment
when a party 1s entitled to it. Therefore, the word “should™ should have been replaced
with “must” during the restyling process.

Judge Kravitz explained that the subcommittee had simply retained the current,
restyled language “should” to emphasize that it was making no substantive changes in the
standard for summary judgment. Moreover, in restyling the rule, the committee chose
“should” over “must” because there was some case law that had interpreted the word
“shall” to give courts discretion to deny a well-founded summary judgment motion in
appropriate circumstances.

A member insisted that the cases interpreting “shall” to mean “should” were
wrong and inconsistent with the Supreme Court’s ruling in Celotex v. Catrett, 477 U.S.
317 (1986). If the summary judgment standard is met, he said, the movant is “entitled” to
summary judgment and “must” be granted it. The restyling decision to use “should” was
wrong, he said, and the second sentence of the proposed new Rule 56(a), he added, is
logically incoherent. How can a movant be “entitled” to summary judgment if the judge
is permitted to deny it? '

The reality, he suggested, is that some district judges prefer to go to trial rather
than decide summary judgment motions. In doing so, they impose unfair expenses on
defendants. He also suggested that the proposed rule is inconsistent because it states that
a court “must” give reasons for granting summary judgment, but only “should” give
reasons if it denies it. All in all, the message delivered by the new rule is a preference in
favor of denying summary judgment. Instead, the rule should require the court to state
reasons in both situations. '

Judge Kravitz observed that these points have been echoed by others. The
subcommittee, though, believed that the current language would save judges time because
some summary judgment motions may be denied with little explanation. The sentiment
on the subcommittee, he said, was to give judges some latitude in denying the motions.

Judge Kravitz added that changing “should” to “must” in Rule 56(a) would be
inconsistent with circuit law. He cited situations in which it simply makes more sense to
proceed to trial even though summary judgment may be justified. He also suggested that there
might be some alternative formulation that would avoid the language problem altogether, such
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