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-REVISED AGENDA
MEETING OF THE ADVISORY COMMITTEE ON APPELIATE RULES

September 22 & 23, 1993

7

I. ACTION ITEMS

A. Item 91-23, regarding the use of a single brief for each side in a consolidated
appeal

B. Item 91-24, amendment of Rule 29 regarding amicus briefs

C Item 91-25, regarding the contents of a suggestion for rehearing in banc

D. Item 91-28, updating Rule 27. A subcommittee consisting of Judge Williams,
Mr. Froeb, and Mr. Munford was asked to examine the Department of Justice7 draft and report at the fall meeting. Judge Williams chairs the subcommittee.

E. Item 93-1, conflict between Fed. R. Civ. P. 9(h) and 28 U.S.C. § 1292(a)(3)
re: interlocutory appeal of admiralty cases with non-admiralty claims

F. Item 93-3, amendment of Rule 41 re: expansion of the 7 day period for
issuance of mandate

L & Item 93-6, amendment of Rule 41 re: effective date of mandate

l~ G. Item 93-4, amendment of Rule 41 re: length of time for stay of mandate

H. Item 93-5, amendment of Rule 26.1 re: use of the term affiliates

IL. DISCUSSION ITEMS

A. Item 91-3, analysis of the responses regarding the new authority to define
finality for purposes of appeal and to expand interlocutory appeals

Lo B. Item 91-17, uniform plan for publication of opinions

17 III. REPORT ITEM

A. Item 86-23, re service on prisoners, review of initial responses from chief
judges, staff attorneys, and Committee of Defenders
& introduction of item 93-7, the Houston v. Lack problem in the context of
a petition for review of an agency decision.
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MINUTES OF THE MEETING
OF THE ADVISORY COMMITTEE ON APPELLATE RULES

7 APRIL 20 & 21, 1993

Judge Kenneth F. Ripple called the meeting to order in the fourth floor conference
room of the Federal Judiciary Building in Washington, D.C. In addition to Judge Ripple,
the Committee Chair, the following Committee members were present: Judge Danny Boggs,
Mr. Donald Froeb, Judge Grady Jolly, Judge James Logan, Mr. Luther Munford, and Judge
Stephen Williams. Mr. Robert Kopp attended on behalf of the Acting Solicitor General.
Judge Robert Keeton, Chair of the Standing Committee was present. Mr. Strubbe, the Clerk

7 of the Seventh Circuit, attended on behalf of the clerks. Professor Mooney, the Reporter,
LI was present. Mr. Peter McCabe - the Secretary, Mr. John Rabiej - Chief of the Rules

Support Office, Mr. Paul Zingg - Mr. McCabe's assistant, and Mr. Joseph Spaniol were
7 present along with Mr. Joseph Cecil of the Federal Judicial Center.
I
L

Judge Ripple began the meeting by greeting and introducing Mr. Munford, the newest
member of the Committee.

Judge Ripple then turned the Committee's attention to the first item on the agenda a
review and assessment of the comments submitted concerning the proposed amendments
published in January 1993.

I. GAP Report

General Comments

Li The Reporter noted that in addition to the comments concerning specific rules, two
comments were received that were general in nature.

L First, one commentator opposed the change from "shall" to "must." He pointed out
that unless Congress also makes the same changes, the rules and statutes will use different

L terminology to refer to the same thing. Professor Mooney stated that the change from shall
to must is supported by the Style Subcommittee of the Standing Committee. Indeed the Style
Subcommittee has decided to use "must" with both active and passive voice. Because some

f of the published rules were drafted when the Style Subcommittee continued to use "shall"
with the active voice, the Reporter changed every remaining "shall" in the published rules to
I "must" except in those instances where it is used to indicate the future tense. The
Committee agreed that the change is appropriate.

7 Second, Mr. Munford had written asking whether it would be preferable to omit
citations to specific circuit rules in the Committee Note accompanying a rule amendment.
He pointed out that local rules change frequently and that in some instances the purpose of an7 amendment is to supplant a local rule. He suggested that it might be better to simply refer to
"local rules of the X & Y Circuits" rather than to cite to specific rules. Mr. Munford
further pointed out that citation to specific local rules has not been consistent in the past.

7.

L~ ~ ~ ~ ~



Judge Ripple noted that one reason for citing the local rules is that a significant K
portion of the amendments originate with local rules, and citation to the local rules becomes
a part of the legislative history. He added further that if the Committee thought it would
avoid confusion, the Committee Notes could state that citations are to local rules effective as Li
of a certain date. Judge Jolly remarked that the exact citation facilitates historical research.
Judge Ripple suggested that we should be conscious of the problem and be careful in writing
notes that readers are not mislead, but that we should also try, to provide an accurate and 7
complete legislative history. The Committee concurred.

"'1,.', ' , !a >, ar , ''i t, submitted ALJ[4

the tommittee then turned its attention to the specific comments submitted
concerning proposed amendments.

Item 86-10 Li

The proposed amendment to Rule 38 requires a court to give an appellant notice and
opportunity to respond before damages or costs are assessed for filing a frivolous appeal.
The published rule states:

If a court of appeals shall determine that an appeal is frivolous, it may. after LI
notice from the court and reasonable opportunity to respond. award just
damages and single or double costs to the appellee. L
Two comments were received. The National Association of Criminal Defense

Lawyers supports the proposal. The NLRB suggests deleting the requirement that the notice
come "from the court." L

Mr. Froeb asked whether a statement by a court in its order that the court intends to 7
sanction is sufficient? Judge Logan responded that he believes a show cause order should be
entered.

Judge Jolly noted that the rule allows the court to award single or double costs. He
asked whether notice must be given before a court may award single costs. The consensus C

was that Rule 38 applies only to "frivolous appeals" and that single costs may always be L
awarded under Rule 39 without notice. To omit single costs from Rule 38 might imply that
only double costs could be awarded. The Reporter stated that the Committee had long 7
discussed more radical amendments of Rule 38 but had finally decided to leave the rule, L
basically unchanged but to add the notice requirement. Mr. Froeb suggested leaving the
wording of the underlying rule unchanged. Rule 11 is currently undergoing changes and he -

believes that there will be evolutionary changes in Rule 38. Li
Mr. Munford questioned whether the new language requiring the court to give notice L

and opportunity to respond should be moved after "court of appeals" in the first line of the
rule. The consensus was that the new language was properly placed. A court may decide
whether an appeal is frivolous first, but it must give notice and opportunity to respond before

2 ~~~~~~~L
2



L imposing sanctions.

Mr. Munford asked whether the last sentence should be retained in the Committee
Note. The last sentence reads: "Requests either in briefs or motions for sanctions have
become so commonplace that it is unrealistic to expect careful responses to such requests

7 without any indication that the court is actually contemplating such measures." Mr. Munford
L was concerned that retention of that language might be read as condoning such conduct.

Judge Ripple pointed out that the sentence accurately reflects a fundamental concern that
L motivated the Committee's decision to require notice from the court. He further stated that

after the Advisory Committee completes its work, the amendment will be carefully
scrutinized by both the Standing Committee and the Judicial Conference. Deletion of the
sentence would in effect remove supporting docuientation from the papers.

Judge Boggs moved approval of Rule 38 as published. Judge Williams seconded the
motion; it passed unanimously.

Item 91-2

The proposed amendments to Rules 40 and 41 lengthen the time for filing a petition
7 for rehearing in civil cases involving the United States.
L

Two public comments were submitted. Judge Newman, the immediate past Chair of
7 the Advisory Committee, states that the additional time for requesting a rehearing under Rule

40 should be extended only to the United States and not to other parties in a civil appeal
involving the United States. Judge Newman also states that he sees no need for Rule 41 to
delay the issuance of the mandate until 7 days after the time for seeking rehearing has
expired. He suggests that the court should be able to issue the mandate "within 7 days."
The NLRB opposes the amendment because it may delay the effectiveness of enforcement

[K orders. Although the law is not clear, the NLRB believes that an enforcement order
becomes effective only upon issuance of the mandate and that the amendment would delay
the effectiveness of enforcement orders.

Judge Boggs expressed disagreement with both Judge Newman and the NLRB
concerning the time for issuing the mandate. He noted that when it is appropriate there are
procedures authorizing the issuance of the mandate forthwith. Mr. Kopp agreed that when
necessary the court can direct that the mandate issue forthwith. Mr. Kopp stated a
preference for a day certain for issuance of the mandate and, therefore, he opposed, the
"within 7 days" formulation.

With regard to whether the extension of time should be given only to the government,
Mr. Munford pointed out that it would doubtlessly be easier for the clerk's office to
administer an even handed rule. A rule giving an extension only to the government would
leave the clerk's office in the position of trying to guess whether the government might want
to petition for rehearing or whether the mandate should issue. Mr. Kopp pointed out that the

3



[7?
published draft was based on D.C. Cir. R. 15 and 10th Cir. R. 40, both of which extend the
time for all parties, not just the United States. While the government would probably not
oppose an amendment that extended the time only for the government, he stated that it had
never occurred to the Solicitor's Office to suggest that the government operate by one time
frame, while opposing parties use different time limits..

Judge Logan expressed agreement with Mr. Munford that an unbalanced rule would
make it difficult forthe clerk's office to know whether to issue the mandate before the
government's time expired. H ttdhspeeec for an evenhanded rule and mne that
fixed a day ca fo i nc of th mandaneel

Mr. Munford aso favored a fixed time period but questioned whether 7 days is the

right amount of timel Henoted. 4 7 days is the time period currently Provided but that
amendments of Rule 41(b) under ]tem 91-13 will change what a party must show in order to
obtain a stay of the' mandate. Judge Log'an responded that a party has the period for filing
the petition for rehearing to consider the reasons why a stay 'should be entered if rehearing is
not granted. In fact, he pointed out, that the sa me reasons are often part of the petition for
rehearing.

Judge Williams expressed his opposition to Judge Newman's suggestions that time be
extended only for the government and that the court could issue the mandate within 7 days. L
Judge Williams said, however, that changing the time in Rule 41 for issuing the mandate
from 7 to, 14 days might be useful.

Mr. Kopp stated that he thinks 7 days is not a problem or that it is a separate problem
from the oie under consideration.S He noted that as a practical matter ordinarily there is no
problem because if mandate issues and a stay is subsequenty granted, the court recalls the K
mandate. He suggested that if there is a problem, a better approach would be to provide that
if an application for a stay is'filed,'Ihe mandate should not issue until the court acts on the
application for stay.

Judge Ripple agreed that the question of whether a mandate should issue within 7
days after the expiration of the time for petitioning for rehearing, or after denial of such a
petition is, a separate question. The issue under consideration is the amendment extending the
time for petitioning when the united States is a party. He suggested that the 7 day time
period be treated as a separate suggestion and be placed on the table of agenda items as Item L
93-3. The committee concurred and Judge Ripple stated that he would form a subcommittee
including Mr. Strubbe, practitioners, and judges. '

JudgeLogan moved adoption of Rules 40 and 41 as published except that the word
"shall" should be changed to "must" and the word "application" to "petition" for certiorari.
Mr. Kopp seconded the motion and it was approved unanimously. '

4 7



Item 91-4

Several amendments to Rule 32, governing the form of documents, were published.
Four public comments were received. The Reporter summarized the comments.

7? One commentator, Judge Newman, supports the effort to standardize type styles but
L disagrees with the approach taken in the draft. He suggests that the committee consult the

new Second Circuit rule. He also disagrees with the suggestion that footnotes be double
K spaced. Judge Newman also opposes the binding requirement.

One commentator favors the binding requirement but suggests that the use of spiral
binding should be specifically mandated.

Two other commentators also oppose double spaced footnotes and made miscellaneous
minor objections.

After the Reporter summarized the comments, Judge Ripple suggested considering
them one at a time. The Committee began with the type style question. The published rule
said that unless a brief is commercially printed, it must be prepared with no more than "11
characters per inch." Mr. Strubbe reported that the clerks' committee had discussed the

L proposal and thought that 65 characters per line would be preferable because such a standard
would permit proportional type.

Mr. Kopp suggested that a better way to permit proportional type would be to require
a typeface of 12 point or larger. It was pointed out that with 12 point type it would be
necessary to prohibit compaction or compressed type. Mr. Strubbe noted that if the rule sets

L-4 a limit of 65 characters per line, compacted type would simply result in shorter lines.

Judge Logan stated that he likes printed briefs and would like the rule to permit
L production of similar briefs on computers. He pointed out that a 65 characters per line

standard allows proportional fonts and may improve readability. He noted that the
K Committee's basic aim has been to prevent people from cheating on the page limits.
L

Mr. Munford expressed concern about a standard that will not make it clear to a
practitioner which button should be pressed on a computer to achieve compliance.

Judge Keeton stated that changing the standard from a number of characters per inch
L. to a number of characters per line simply eliminates the notion that looking at any one inch

will determine whether a brief is in compliance. Beyond the fact that such a change would
force one to look at a larger unit, he thought that there would be no real difference between

L the two.

Judge Ripple suggested a straw vote. Four members voted to retain the 11 characters
per inch standard. Three members voted to change to 65 characters per line; and no one
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voted to send the rule back for further study.

After a short break Judge Ripple resumed the discussion by noting that Supreme
Court Rule 33.1(b) prohibits any .. . attempt to reduce or condense typeface." He
inquired whether using similar language either in the text of the rule or in the Committee
Note would be, useful.

Judge Jolly suggested leaving the rule as published. Judge Logan expressed
preference for a standard that would' allow' use, of proportional type. The Committee
members discussed' the possibility of changing to a number of characters per page or per
brief.

Judge Ripple appointed a subgroup, chaired by Judge Jolly, to continue the discussion
and return to the Committee with a, suggestion., Judge Ripple then asked the Committee to
discuss the other comments.

The Committee discussed the issue of double spaced footnotes. Judge Logan moved
that the rule, be amended to permit single spaced footnotes. Judge Williams seconded the
motion. After a brief discussion the motion was amended to add the Supreme Court's
language concerning compressed type at the end of line 16 and to add a reference therein to
footnotes. The motion passed unanimously.

The Committee then discussed the proposal that a brief or appendix be bound to
permit it to lie flat when open. Judge Jolly moved that the provision remain unchanged; the
motion wasseconded by Mr. Munford. The motion was approved unanimously. The Li

requirement that the case number appear at, the top center of the cover and that the attorney's
phone number be placed on the frnt cover were also unanimously approved. '

Li

The. published proposal stated that the title of the document should "includlel the
name of the party or parties for whom the document is filed (e.g., Brief for'Appellant,
J.Doe). " Judge Logan asked whether naming the parties is necessary when a brief is filed-
for all appellants or all applees. Mr. Munford suggested- that the rule could refer to Civil
Rule 10(c). Judge Logan moved that the provision be amended by deleting the words Li
"including the name of" and substituting the word "identifying;" he also suggested, deleting
all examples. Judge Williams seconded the motion and it was approved by a vote of six in
favor and one opposed.

Mr. Spaniol had written prior to the meeting and asked whether the rule should
continue to refer to carbon paper. The Committee had discussed 'that issue at the October I
meeting and decided to make, no changes. Mr. Spaniol had also noted that the rule refers to
"parties" proceeding in forma pauperis whereas the statute refers'to "persons" proceeding in 7
formal pauperis. Judge Logan and Judge Boggs moved that all such references to parties
should be changed to persons. The change was approved unanimously.
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One of the commentators noted that the proposed amendment requires a petition for
rehearing, a suggestion for rehearing in banc, and any response to such petition or suggestion
to be produced in the same manner as a brief, but that the rule did not prescribe the cover
color. Judge Ripple moved, and Judge Boggs seconded the motion, that line 58 be amended
by inserting the words: "with a cover the same color as the party's principal brief." The
motion was approved unanimously.

Judge Ripple noted that the Committee Note makes specific reference to local rules
but unless someone objected to the references they would be retained. There were no
objections.

That concluded the discussion of Item 91-4 ecdept-that the Committee would return
later to the discussion of type style.

Item 91-5

Proposed Rule 49 authorizes the use of special masters in the court of appeals. One
comment was submitted; the NLRB expresses support for the proposal.

Mr. Munford questioned the numbering of the rule. He asked whether it should come
at the end of the rules (and thus after Rule 48, the "Title" rule) or whether it should follow
Rule 33. He suggested placement after Rule 33 because in both rules someone other than a
judge presides. Judge Ripple thought that placement after Rule 33 would be inappropriate
because he would like to avoid any suggestion that the rule on special masters is connected to
the rule on appeal conferences. Because the use of appeal conferences for settlement
purposes is new and the amended Rule 33 is trying to promote a level of informality, he
would like to keep the two concepts separate.

Judge Williams suggested moving Rule 48 to Rule 1(c). Judge Keeton questioned
whether such a change could be treated as a technical change and decided that it probably
could be so characterized. Mr. McCabe noted that Bankruptcy Rule 1 combines the topics
currently covered by Fed. R. App. P. 1 and 48.

Judge Ripple moved the approval in substance of the special master rule. Judge
Williams seconded the motion; it was approved unanimously.

Judge Boggs moved that Rule 48 be moved to Rule 1 and made subpart (c) and
captioned "Title." Mr. Munford seconded the motion. It was approved unanimously.

Item 91-8

The proposed amendment to Rule 25 provides that whenever service is accomplished
by mailing, the proof of service must include the addresses to which the papers have been
mailed. No public comments were submitted.
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Prior to the meeting, Mr. Munford wrote and inquired why an address is required
only when service is accomplished by mail. He noted that when a document is hand
delivered, the document is usually delivered to office personnel rather than to the party or
the party's counsel personally. Therefore, questions about service can arise even when a
document has been hand delivered. In light of that comment, the Reporter had amended the
draft to require that a certificate of service include not only the addresses to which papers
have been mailed, but also the addresses at which papers have been delivered.

The Committee unanimously approved the change and the Committee consensus was
that it was not a "substantial" change and that republication would not be necessary.

Mr. M.nford noted that in cases involving many parties inclusion of all the addresses
could result in a iengthy certificate of service and that the certificate of service should not
count against the page limit for a brief. He suggested that Rule 28(g) should be amended to
so provide. He made a motion that the words "proof of service" be inserted in Rule 28(g)
following "table of citations." Judge Logan Iseconded the motion and it was approved
unanimously. It was decided that the change could be treated as a technical and conforming
amendment.

At 12:00 noon the Committee broke for lunch.

The meeting resumed at 1:00 p.m.

Judge Ripple suggested that the Committee pass a resolution thanking Mr. James
Macklin, Jr., the Deuty Director of the Admnistrative Office who served as the Secretary
to the Rules Committees for several years. ML. Macklin will soon retire and it would be
appropriate to thank him for is Many years of dedicated service and assistance to the
Committee. A motion was made and seconded and unanimously approved.

Item 91-11H

The proposed amendment to Rule 25 provides that a clerk may not refuse to file a
paper solely because the paper is not presented in the proper form. No comments were
submitted but the clerks through Mr. Strubbe registered their opposition to the rule.

Mr. Munford questioned whether the proposed amendment to Rule 25 is consistent
with amended Rule 32 which provides that carbon copies may not be filed except by persons
proceeding in forma pauperis.

Judge Keeton suggested changing the word "submitted" to "used" at line 7 of the
amended draft of Rule 32. Judge Boggs suggested using the word "submitted" rather than L
"filed" at line 64 of the amended draft of Rule 32. Those changes were approved
unanimously.
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Judge Boggs then moved approval of Rule 25(a) as published. Judge Jolly seconded
the motion and it passed unanimously.

L Item 91-12

The proposed Rule 33, published in January, differs substantially from the existing
Rule 33. The Reporter summarized the two comments received. Judge Newman suggests
that the language of the rule be amended to make it clear that the choice of an in-person or
telephone conference is the court's and not the parties'. The Solicitor General's office
suggests amending the third paragraph of the Committee Note to make it clear that suits
against government officials should be treated like suits against government agencies and to
state that attendance of an employee with authority "regarding" the matter at issue is
sufficient.

In response to Judge Newman's suggestion the Reporter had inserted the words "as
the court directs" at line 19 of the amended draft. Judge Ripple expressed his disapproval of
that change. He noted that the rule serves dual purposes. It governs tie usual prehearing
conference that delineates issues, etc. but it also governs settlement conferences. Those
circuits that currently use settlement conferenc:s have adopted measures ainmed at -keeping the
judges distanced from the conference. The language "as the court directs" could give the

L. impression that judges are involved in the process. Judge Logan moved approval of line 19
as published (I.e., without the new language). Mr. Froeb seconded the motion. It was
approved unanimously.

With regard to the amendment of the third paragraph of the Committee Note, Mr.
Kopp stated that many suits against government agencies also name government officials
individually. As published, the Committee Note could give rise to an inference that suits
against government officials should be treated differently than suits against agencies. The
redrafting was intended to make it clear that a government official may also be represented atL. an appeal conference by an employee. Second, the Committee Note was changed to provide
that when a party is required to attend the conference the court may determine that an
employee with authority "regarding" the issue is sufficient rather than requiring attendance of
an employee with authority "over" the matter.

The changes to the Committee Notes were moved by Judges Boggs and Logan and
L approved unanimously.

Item 91-13

The proposed amendments to Rule 41 provide that a motion for a stay of mandate
must show that a petition for certiorari would present a substantial question and that there is
good cause for a stay.

L A comment was submitted by the National Association of Criminal Defense Lawyers.

9



The Association argues that the 30 day period for a stay is anachronistic because the period
for filing a petition for certiorari is now 90 days in both civil and criminal suits.

Judge Boggs and Ripple both stated that in their circuits the practice is to grant 90
day stays and that even if the rule were changed to permit a 90 day stay, it would not be
necessary to grant a stay for the full period.

Mr. Munford focused the Committee's attention on lines 21 & 22 which require a
motio for a stay, to show that the petition for certiorari would present a substantial question
and that there is good cause for a, stay. He stated that those standards are stricter than they
need to be. In many, circuits the standard is that the petition would not be frivolous. He
pointed out that Fed R. C. P,62(d) & (e) provide forlan automatic stay upon posting a
supersedeas bond. He said thathe would except stays under Rule 62(d) & (e) from the
showing required in the proposed amendment Judge Ripple responded that a stay pending
appeal, to ,the court, of appeals (the irstlapl and an apelas, of right) is different than a l
stay after judgment by thepioufrt1 olppas pending'petitioni for certiorari to, te tSuprerne .

C ourt * H l,,- il |i'f S' ¢i|: , i

J~udg Loganb questioneddwhgoodrFillJdge ogan questioned whe'h&r the standard shouldbe substantil question and good
cause F (as published) or whether it shhold be Asubsantial question or godd cause. JudgeWilli~~~~~~~~a s teh-te ivovig blacig f hWilliamsstate tat pwajs showin" Ia~ eenias ofth
equities. The greaterhereparable ijury tlesubtatial the question mustkbe in order
for a say to be appropriate. FJP

Mr. Kopp noted that at the Committee's meeting in October 1992, the consensus was
that the proposed amendments did not create a substantive standard that the circuits are
bound to follow, rather the intent of the proposed amendments was simply to put counsel on [
notice regarding the issues that a petition should address. Judge Ripple suggested removing
the "see, e.g.," citation from the Coimittee Note in an effort to make, if clear that the rule
does not establih a substantive standard. The Committee voted to eliminate the Barnes '7
citation in the Note.

With regard to the suggested change from 30 to 90 days, Mr. Kopp suggested that K
such a change would need to be published for comment. It was agreed to make that
suggestion Item N. umber 93-4 on the table of agenda items.,

EJ
Judge Logan moved adoption of the text of Rule 41 as drafted. Mr. Froeb seconded

the motion; it passed by a vote of six in favor and one opposed. Mr. Munford stated that his
opposition was based upon his belief that the "and" should be changed to "or." L

'_9-22

Rule 9 governing review of a release decision in a criminal case was completelyl
rewritten and published for comment. Two public comments were received., A United
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States District Judge suggests that subdivision (c) should refer to 18 U.S.C. § 3145(c) in

addition to the sections already cited. The National Association of Criminal Defense

Lawyers (NACDL) made several suggestions. First, it suggests that the captions of
subdivisions (a) and (b) should be coordinated to clarify whether (a) or (b) applies after a
finding of guilt but before sentencing. Second, it suggests that the rule should be amended to

L make it clear whether a motion for release must be filed first in the district court even after
filing a notice of appeal. Third, it suggests omitting the statutory references in subdivision

(c) and, if necessary, moving them to the Committee Note. Fourth, it suggests amending the

rule to allow a party to supplement the district court's bail record with evidentiary material.

In light of NACDL's first comment the Committee approved several changes:

1. ' it amended the caption of subdivision (a) to Ad "Appeal from an Order Regarding
Release Before Judgment of Conviction";

2. on line 24dof the draft prepared for the meeting, the Committee inserted la period after

L the word "cowIctdo'n and deleted the words "or the terms of the sentence";
3. it amended the first paragraph of the Committee Note; in line three after the word

7 "before" the Committee inserted "the udgment of conviction is entered at the time
L of";

4. following the first sentence of the second paragraph of the Committee Note, the
r Committee added citations to Fed. R. Crim. P. 32(b); and
L 5. in the second paragraph of the Committee Note accompanying subdivision (b), the

Committee inserted a period at line 4 after the word conviction and deleted the words

7 "or from the terms of the sentence".

In response to NACDL's second suggestion the Committee decided to omit the second

sentence (beginning with the word "implicit") of the Committee Note accompanying
subdivision (b). The intent of that deletion was to remove any inference that a motion for
release must in all instances be made first in the district court. The rule deals only with

review of a release decision made by a dstict court and not with release decisions that may

be sought initially in a court of appeals. Therefore, the Committee decided that it would be

inappropriate to include any language stating categorically either that a motion must be made,

L. or need not be made, in the district court after the filing of a notice of appeal.

C Because the statutory references in subdivision (c) had been added by Congress, the

L Committee decided that it should not delete them but should add the reference to § 3145(c).

The Committee decided that it would ordinarily be inappropriate to allow a party to
supplement the bail record in the court of appeals.

Judge Boggs moved the approval of the published rule with the amendments to the

text and notes described above. The motion was seconded by Judge Williams and passed
unanimously.



Following a short break, Ms. Sharon Marsh, a printing expert from the
Administrative Office joined the Committee briefly to discuss the Rule 32 typeface issues.
She suggested that the rule should specify the size of type, amount of spacing, size of paper,
and the size of 'margins.

Item 91-13,

The discussion then returned briefly to Item 91-13. The Committee had discussed
deleting the citation to'Justice Scalia's chambers opinion in the Barnes case. That change
was intended to remove the inference that the rule establishes the substantive standard for
granting a stay pending the filing' of a petition for certiorari to the Supreme Court. Judge
Ripple ,suggested that rather than" simply delete the citation, it be replaced 'with a reference to
§ 17 19 ,of Srn & Gressman'sl treatise on Supreme Court Practice. Judge Williams asked l I
whether it is clear tbat dhe standards for the courts of appeals are ,the, same as those used by
the Supree Couirt. Judge i plied, that Stedrn & Gressman, at page 690, suggests that
they are. Judged Loga moved to substitute the det Jto Stem land Gressman for the Barnes
citation. AMr. Kopp' seconded the motion. 1 It passed unanimously.>

Item 91-26 J

The proposed amendment to Rule 28 requires a brief to contain a summary of
argument. Three comments were received. One person suggests that the decision should be
left to each court and, in those courts that decide not to require a summary, to the parties.
Another person suggests that the choice be left to the judgment of individual lawyers. The L
third commentator suggests that a summary is needed only when a brief exceeds 25 pages. L

Judge Logan stated that he did not feel strongly about the issue either way. Judge E
Boggs expressed his support of the requirement. He pointed out that Supreme Court Rule
24.1(h) requires a summary and he stated that he thinks it would be useful for judges. Mr.
Kopp observed that the Committee has been trying to minimize the need for a pressure to
have local rules. Because several circuits have local rules requiring a summary of argument,
Mr. Kopp favors including the requirement in the national rule. Judge Jollyagreed with Mr.
Kopp and additionally stated that a summary is helpful in deciding whether to grant oral
argument. Judge Ripple stated that he uses a summary in a variety of ways and finds it very
helpful. '

Judges Logan and Williams moved adoption of the rule as published. The motion
was approved unanimously.

I
Item 91-27

This item involves amendment of all appellate rules requiring the filing of copies of L,
documents with a court of appeals. The amendments make it clear that a court may require
a different number of copies than the number specified in the national rule either by local
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rule or by order in an individual case. No comments were submitted and the Committee
approved the drafts as published.

Although no comments were received dealing with the number of copies problem,
Mr. Spaniol submitted a comment concerning Rule 26.1, one of the rules amended as part of

C this process. Rule 26.1 requires a corporate disclosure statement to identify all "parent
companies, subsidiaries (except wholly owned subsidiaries), and affiliates that have issued
shares to the public." Mr. Spaniol noted that the Supreme Court dropped "affiliates" from
its list because no one understood what it meant. The Committee briefly discussed the

L possible meanings of the term "affiliates." Judge Boggs asked whether that change would
mean that a litigant would not need to disclose "full brothers or full sisters" by which he

7 means companies that are wholly owned, or virtually wholly owned, by the same parent?
Judge Williams noted that the term "affiliate" is used in virtually every antitrust consent
decree. Judge Ripple stated that a memorandum would be circulated concerning that subject

rK, after the meeting.

Discussiog of Item 91-27 concluded the reconsideration of the materials published for
comment.

Chief Judge Sloviter, the liaison member from the Standing Committee, joined the
Committee during the last discussion. The meeting adjourned for the day at 4:50 p.m. to
allow time for the subcommittee on Rule 32 to meet.

L The meeting reconvened at 8:30 a.m. on April 21.

II. Items Remanded by the Standing Committee

The Standing Committee had requested that the Advisory Committee reconsider a
number of items.

L
Items 89-5 and 90-1

Vj At its June 1992 meeting, the Standing Committee did not approve the draft
amendments to Rule 35 proposed by the Advisory Committee on Appellate Rules. That draft
made no substantive changes in Rule 35. It simply included within the text of the rule a

L warning that the pendency of a suggestion for rehearing in banc does not extend the time for
filing a petition for certiorari.

The Standing Committee did not approve the draft because it was persuaded that the
Advisory Committee should reconsider the original proposal, i.e., to treat a suggestion for

, rehearing in banc like a petition for panel rehearing so that a request for a rehearing in banc
will also suspend the finality of the court's judgment and thus extend the period in which to
file a petition for certiorari. In short, the proposal had been remanded because it only made
the trap obvious rather than eliminating it.
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The Reporter reviewed the earlier drafts. A December 1991 draft had taken the
approach favored by the Standing Committee. That draft did not win Advisory Committee LJ
approval. The major stumbling block was that if a request for a rehearing in banc tolls the
time for filing a petition for certiorari, there must be a date certain from which the time K
begins to run anew., Under prevailing practice, a court has no obligation, to vote or t
otherwise act upon a suggestion for rehearing in bane. Therefore, the draft providedthatif
no-vote is taken on a suggestion within 30 days of its filing,,the court must either enter ian
order denying the, pettion or extending thetime for considering it., nThe Committee had
concluded that requiring any swortof action wthin a time (whether it be 30, 60, or 90
days) was undesirable., I , , '

After the oRep cncluded her summary of past discussions, Judge Williams asked 7
whether it really would e nesary to require action ,on a suggestion within a time certain. LI
There is niimelli m1it 9in! the rubey wth'in which a court must act on a petitionmfor panel
reheari. A'u, know Ha a petition for panel rehearing must be acted upon and does so r
in due course. Judge Williams thought that the same approach would work with suggestions
for rehearing in bc. Judges Sloviter, Boggs, and Logan all indicated ,hatsuggestions for
rehearing in ecied by their courts as routine matters. A consensus developed that
if a change were made so that the pendency of a suggestion for rehearing in banc stayed the
mandate and tolled, thektime fo~r filing a petition for, certiorari, the courts would develop a
mechanislm for disposing of the suggestions.

I~~~~~~~~~~~~~~~~~~~~~~

At that point the December 1991 draft became the focus of discussion. Judge Logan
moved that lines 13 through 16 of the draft be omitted. The effect of that deletion would be
to allow the circuits to determine how they would handle the inteal voting procedures. The
motion was seconded by Judge Williams and approved unanimously.

The Committee then discussed lines 24 through 26 and whether a petition for
rehearing in banc should be included with a petition for panel rehearing. The existing rule
states that a suggestion for rehearing in banc may be combined with a petition for panel K
rehearing. The draft would have required the two ;t be combined if both are filed. Judge
Logan made a motion to excise that requirement. Judge Jolly seconded the motion and
expressed his'preference for separate documents. Mr. Munford noted that in the Fifth
Circuit, a suggestion for rehearing in banc may be treated as a petition for panel rehearing.
Judge Sloviter, responded that the suggested change would not preclude that; the change -

simply means TaV the rule does not require that the two petitions be combined. The motion
carried by a vote of five to three. Judge Williams made a motion that was seconded by
Judge Logan to amend the Committee Note to state that a circuit has the option of requiring 7
a separate document, The motion passed unanimously.

Judge Logan then moved approval of the drafts of Rule 35(b) & (c) and Rule 41 as
amended by the preceding motions. Judge Williams seconded the motion. Judge Jolly stated L
that he believes thee term "suggestion for; rehearing in banc" should be retained to distinguish
it from a petition for panel rehearing. Judge Logan responded that calling it a "petition for L
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rehearing in banc" makes it clear that a response is required from the court. Judge Keeton
noted that with the omission of lines 13 through 16, there is no certainty as to what may
happen, the petition may languish and the mandate is stayed until disposition of the petition.

L Judge Jolly pointed out that the problem is more theoretical than actual because whenever a
judge is seriously considering voting in favor of rehearing in banc, the judge stays the
mandate. Mr. Kopp suggested that the Committee Note point out that Rule 41 provides that

L the filing of a petition for rehearing in banc stays the mandate and that the court of appeals
will need to take final action on the petition but the procedure for doing so is left to localE practice. The motion passed by a vote of six to two.

Mr. Munford pointed out that Rule 32(b) uses the term 'suggestion for rehearing in
C banc." Becausethe amendments, just approved changes that term to "petition for rehearing in

banc" that reference plus-all other cross-references in the rules to "suggestions" for rehearing
rIIII in banc must be amended.

L Item 91-14

This item arose from a Local Rules Project suggestion to amend Rule 21 so that a
petition for mandamus does not bear the name of the judge and the judge is represented pro
forma by counsel for the party opposing the relief. At its December 1992 meeting, theL Standing Committee did not approve for publication, the draft amendmentof Rule 21
proposed by the Advisory Committee. The Standing Committee asked the Advisory
Committeeto consider further amendment of Rule 21. The Standing Committee was
concerned about two issues. First, some members of the Committee felt strongly that a trial
judge should have the option to appear to oppose the relief sought in a petition for
mandamus. Second, in many instances a mandamus action is actually adversarial in nature[7, and further changes in the rule might be, desirable to emphasize the, similarity of mandamus
to an interlocutory appeal.

The Reporter summarized the three draftS that were prepared for the meeting. The
first draft differed from the one submitted to the Standing Committee in that it would permit[7 the trial judge to respond whenever the court of appeals requires a response. The second
draft amends the rule so that the trial judge is not treated as a party but it allows the trial
judge to respond and authorizes the court of appeals to older the judge to respond. The third
draft was prepared by Judge Easterbrook. The third draft also amends the rule so that the
trial judge is not treated as a party but unlike the second draft it permits the trial court judge
to participate only if ordered to do so by the court of appeals. The, third draft also authorizes
a court of appeals to invite an amicus curiae to defend the order in question.

Judge Ripple invited Judge Keeton to add any comments about the Standing
Committee discussion. Judge Keeton reported that there are deep divisions of thought on the
issue of a trial court judge's appearing before a court of appeals and arguing. But there are
also instances in which neither party may want the order to stand and that the position of the
court may go unrepresented.
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Judge Logan stated that in most instances one party supports the judges action but
there are instances in which that is not true. For example, if a district judge refuses to act on
a remand from a court of appeals, it is not likely that either party would support the judge's
position. In some cases the Judge is the proper person to respond to a petition for mandamus
and the judge wants to respond.'

Judge Williams expressed support for Judge Easterbrook's 'position in which a judge
participates only uponcourt order. If a judge does not have the option to participate, the
judge has a greater incentive to give a writteni explanation for the judge's conduct at t`he time
he or she acts. is

Judge Boggs noted that mandamus cases are of two different types. In some instances
the issue 'i fundamentally substantive and in such instances there is no greater need for the
judge's participain than in an appeal. In other instances, the issue involves a question of
delay, of the judge's conduct, or of control of the court. In such instances the judge often
wants to provide an explanation. The trouble with the judge's participation is that it calls
into question the judge's impartial position.

Mr. Froeb favored allowing a judge to appear whenever the judge wishes to do so. F
He states that'sometimes the outcome of a mandamus petition can have a serious effects on
the administration of justice. When he served as the chief judge of a trial court, he had 7
occasion to present the trial court's position in writing to a court of appeals. He did not Li
agree that an amicus curiae would be able to adequately represent the court in all instances,
and may not be willing to do so for little or no' compensation.

Chief Judge Sloviter agreed that are cases where the parties do not have any interest
in the outcome' of the mandamus. For example, there was a case in her circuit in which the 7
district judge assessed the os of empaneling jury against the lawyer who failed to give
notice that the case had been settled. Because the case had been settled, there was no appeal.
But the question of the judge's authority to so assess the cost of the jury was called into I
question on mandamus. In that case, she asked a law professor to represent the judge's
position as an amicus. She observed that the fundamental question is whether the district
judge has a right to be a party to the action.

Mr. Munford stated that in his opinion it is unseemly for a judge to be a party in a 7
case. Typically a court will not grant mandamus unless the party has asked for relief in the
trial court. At the time that He trial' court judge responds to that request, the Judge has the
opportunity t give reasons for the response. Mr. Munford stated that he thinks that p
participation by the trial court judge is' proper only 'upon invitation of the appellate court. 6u

Judge Ripple pointed out that if the parties have mutualfself-interest, it is possible for r
them to frame the petition for mandamus so that the court of appeals is not aware of the real
issue. It may be important to leave open the possibility of the district judge appearing to
clarify the situation. l
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L Judge Williams agreed that a case may be framed before a court of appeals so that a
certain angle is obscured but that can happen on appeal as well as on mandamus. Therefore,

L, he said that he does not see anything distinctive about the problem in mandamus cases.

Judge Ripple agreed that in mandamus cases involving substantive matters there is
little or no distinction. But when a mandamus case involves case management or procedural

L issues, only the district court has a global viewpoint and the ability to explain certain actions
to the court of appeals.

L Chief Judge Sloviter suggested that after the filing of a mandamus petition, it might
be appropriate to allow a district court to enter a supplementary opinion explaining its

7 conduct. Allowing the court to file such an opinion would not constitute participation as a
litigant.

L Judges Jolly and Ripple both expressed the opinion that mandamus is an unusual writ
and is not to be considered a substitute for an appeal. It is an action against the judge or
against the judge's rling. It is important that the judge have the opportunity to defendL himself or herself.

Mr. Kopp observed that the problem is that mandamus occurs in many different
contexts and the context determines the appropriateness of a judge's participation. As a
general practice one does not want to encourage a judge to act as a litigant. The difficulty in
drafting a rule, is that it cannot cover all the various situations.

Judge Logan expressed a preference for draft two because it neither names nor blames
the trial court judge but gives the court the option of responding to the petition for
mandamus.

Judge Ripple outlined the various options before the committee and asked for a straw
L vote. First, the Committee could take no action; Judge Jolly favored that approach. Second,

the Committee could work with draft one; no member voted in favor of that approach but
Judge Jolly indicated that it would be his second preference. Third, the Committee could
work with draft two; five members voted to do so. Fourth, the Committee could work with

C draft three, the Easterbrook draft; two members voted to do so.

Following the straw vote, the Committee focused upon draft two found at pages 6 and
7 of the memorandum.

With regard to lines 18 through 20 of the draft, it was suggested that the two
sentences could be made one by deleting the words "[oltherwise, it must" and substituting the
word "or." Upon reflection, however, the Committee concluded that the change would alter
the rule substantively. As written, unless the court denies a petition, it must order
respondents to answer. If rewritten as suggested, the rule would say, "[tihe court may deny

Ls the petition without an answer or order that the respondents answer...." That formulation
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omits the idea that the court must order a response unless it denies the petition. It was
decided to leave the sentences as written.

Judge Jolly noted that lines, 15 8and 16 require the clerk of the court of appeals to send
a copy of a petition for mandamus to the clerk of the trial court. He suggested moving that
idea to line, 6 and requiring the petitioner to serve the clerk of the district court. Judge
Ripple noted ,that such a change might reintroduce the idea that thejudge is a party. But he 7
furtheri, noted that thedocument would come to the trial court's attention earlier lif it were
sent to the trial court by the party at the time of filing rather than being sent by the court of
appeals after filing. Judge Logan responded that mandamus cannot be granted without,
ordering a response, so delay is inevitable and the delay involved under the latter approach
should notibeproblematic.

As an alternadioey Judge Ripple suggested that a new sentence be inserted in line 7
following the word "court" He suggested that it state: "The party shall also transmit a copy
to the clerk of the tnial,0urt for the ,informationiof the trial judge'and certify to the court of Li
appeals that Fsch'Itrsmission has been' made." A motion was made to delete the underlined
language atjline f16 andle 17 and to add Judge Ripple'ssentence at line 7. The motion was F
seconded and passed unanimously.

Two minor amendments were also approved unanimously. At line 5 the word K
"therefor" was deleted. At line 19 the word "respondents" was changed to singular. L

Finally, the Committee unanimously approved the entire rule as amended with a',
request that the Standing Committee publish it for comment. Two members of the L
committee, however, wanted it recorded that they preferred the Easterbrook'draft.

L
Item 91-4

The Committee returned once more to the discussion of the typeface problem in Rule
32. The Committee began by considering a draft prepared by Judge Jolly and his
subcommittee. That draft read as follows:

A brief or' appendix produced by the standard
typographic process must be printed in 11 point or larger
type; these briefs produced by any other process must be
printed with not exceed mere than an average of 2000 b*
characters per 4iieh page with double spacing between each
line of text. Quotations and footnotes must appear in the
same size type as the text. Quotations more than two lines L
long may be indented and single spaced. Headings and
footnotes may besingle spaced. At the end of the non
standard typographic brief, there must be an attorney's
certification of the number of characters produced in the
total-brief (excluding the table of contents and the lists
of cases and authorities). L
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Judge Jolly also provided a suggested Committee Note.
Further, it is important that all briefs contain

approximately the same average content per page so that no
l. brief achieves an advantage in content based on the method

or style of production. At the same time the rule seeks to
allow a broad range of easily readable type, including
proportional and non proportional fonts. To achieve this
end the Committee concluded that a per page character
average, including quotes and footnotes, was the most
appropriate measurement to apply. Thus, following the close

L of the brief an attorney will certify the total number of
characters produced (excluding the table of contents and the
lists of cases and authorities). The Committee wishes to
make plain that any typeface used must be easily readable
and that no attempt should be made to reduce or condense the
typeface in a manner that would increase the content of the
document.

The Committee discussion focused upon whether computer programs can provide
character counts and how a person using a typewriter rather' than a computer would be able
to certify the number of characters per page. The Committee also realized that further study
would be needed to determine whether 2000 characters per page is the correct number. To
easily accommodate the person using a typewriter, the Committee considered using the 11
character per inch standard as an alterative to the number of characters per page.

' Judge Keeton indicated that he had been working on an alternative draft. He read his
draft, which provided that a brief produced by any means other "than standard typographic
printing, ust pot exceed on average the same content per page and must include a
certification of cmqpliance with this requirement. He suggested thatvthe Committee Note
could explain the standard and give examples from different, software lprograms. His intent
to avoid the need to change the text of the rule as technology changes.

Judge Keeton agreed to have his proposal typed for consideration by the Committee
after the lunch break.

L~~~~~~~~~~~~~
At 12:10 p.m. the Committee broke for lunch.

The meeting resumed at 12:55 p.m.

K Item,92-10

At the December 1992 meeting of the Standing Committee, the Advisory Committee
on Bankruptcy Rules submitted amendments to Bankruptcy Rule 8002. Those amendments
parallel the proposed amendments to Fed. R. App. P. 4(a)(4). When reviewing the language
in Bankruptcy Rule 8002, the Standing Committee questioned language appearing in both that
rule and Rule 4(a)(4). As a consequence the Standing Committee asked the Advisory
Committee on Appellate Rules to review the corresponding sentence of Rule 4(a)(4).
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The Advisory Committee was asked whether, at line 87 of Rule 4(a)(4), the rule
should require a party to file "a notice. or amended notice, of appeal" rather than simply an
"amended notice of appeal." Judge Logan moved approval of the change; the motion was
seconded by Judge Ripple. It was approved unanimously.

Item 91-4 [
The discussion returned to Judge Keeton's draft of Rule 32. The draft read as

follows:

1 (a). Form of a Briefs and the an Appendix.

2 ()A brief or appendix may be produced by standard
3 typographic printing or by any duplicating or copyinglprocess
4 wwhieh that produoes a clear black image on white paper. Carbon
5 copies of ffef e ard appendices a brief or appendix may-not be
6 submitted without the court's permission of the curt, except in
7 behalf of,,pa ila3 allcdwcd tcprocecd pro se Persons proceeding in
8 forma pauperls.'s Fill
9 (2) A brief produced by the standard typographic process
10 must be iniil-point or larger iyet Quotations and footnotes
11 must be in the same size type as the text.

12 (3) A brief produced by any other process must not exceed
13 on the average' the same content per page and must include a
14 certification of compliance with this requirement. Lines of text
15 must be separated by double spacing. Quotations more than two
16 lines long may be indented and single spaced. Headings and
17 footnotes may be single spaced. Quotations and-footnotes must be
18 in the sameisize type as the text.

I~~~~~~~~~~~~~~~~~~~~~~~~~~~

19 (4) All printed matter must appear in at least 1i point
20 type .

The Committee decided that it would be clearer if the word "process" on line 10 of
the draft were changed to the word "printing."

Mr. Munford suggested moving all the requirements for a brief produced by standard
typographic printing into paragraph 2, which would mean including page and margin sizes
for a printed brief in that paragraph. The Committee agreed and suggested that after the
meeting the reporter reorganize the material in subdivision (a).

Judge Sloviter asked whether line 14 is clear enough; specifically, she wondered
whether it is clear that one must count footnotes and block quotes in the content per page.
Judge Williams suggested that the rule be amended to state that a brief must not exceed on
average the same content per page "(including footnotes and quotations)" and the Committee
agreed.

20 7
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L Judge Ripple commented that substantively, subpart (a)(3) is still ambiguous. The
person preparing a non-printed brief is given a broad standard but does not have detailed
instructions. Judge Jolly stated that a practitioner would need to obtain a printed brief and
use it for comparison. Judge Keeton stated that he had hoped that the notes would be able to
provide concrete illustrations. Judge Ripple continued to believe that the standard in the
draft is so broad that the circuits would inevitably adopt local rules to provide guidance to
practitioners and, therefore, there is a great risk that there would not be uniform application
of the rule.

In light of the difficulty the Committee had during the meeting with the technical
aspects of the rule, Judge Ripple asked the Committee to reconsider the approach considered
some time ago under which, the Administrative Office would publish a list of acceptable
typefaces. There was discussion about whether that approach would violate the Rules
Enabling Act as well as the question of accessibility to such a list.

Judge Lpg-an made a motion to approve the draft as amended with the understanding
that the Reporter would reorganize some of the material. The motion was seconded by Judge

L Ripple. Judge Jolly asked if the vote couid be taken subject to the understanding that if it is
possible to count characters per page, that a standard based upon characters per page would
be used. With those understandings, the Conmittee voted unanimously to approve the draft.

L S The Committee befieved tLeethe rule should be republished for a period of comment.

Item 92-2

At the Advisory Committee's October 1992 meeting it approved a draft rule that
would permit technical amendment of the rules without the need for Supreme Court and
Congressional review. At the Standing Committee's December meeting, the chairs and
reporters of all of the advisory committees met, compared their various drafts, and agreed

U upon uniform language. The Reporter for the Standing Committee prepared uniform
committee notes.

LJ The Reporter reminded the Committee that the uniform draft is very similar to the
October draft and that when the new draft was circulated to the Committee for a mail vote, it

Ld was approved unanimously. For informational purposes, the Reporter related that the
Advisory Committee on Bankruptcy Rules met recently and failed to approve the technical

r amendments rule.

Ins light of the fact that the mail vote unanimously approved the new draft, Judge
Ripple stated that unless some member of the Committee called for reconsideration in light of
the Bankruptcy Committee's action, there was nothing further for the Committee to do. No
member called for reconsideration so the rule was approved.

L Because the Committee was awaiting photocopies of the materials for Item 92-1,

L 21

L.



Judge Ripple proceeded to consider the next portion of the agenda with a promise to return
to Item 92-1 when possible.

M. ACTION ITEMS

Item 92-4

In spring" 1992, then Solicitor Genralt Starr requested that the Committee consider
amending Rule 35 to make the existence of an intercircuit conflict a ground for seeking a rn
rehearing in banc. Acting Solicitor Bryson wrote to Judge Ripple shortly before this meeting
and requested',tat the Committeer1take`no final action on the suggestion until the new
Soicitr General has an -opportunity to consider the proposal.

Judge Ripple, however, hadivited Mr.' Cecil' of the Federal Judicial Center to report
on the Center's findings fromnit'ts ,recent su`Oeys ' Mr. Cecil reported that the' survey of
appellate judges revealed that intercircuit conflicts are not at the forefront of the judges'
concerns:' I Hefurther repo'r-t'ethatfour circuits have local 'rules' that permit the courts to
considerH''int~ircuit conflict Bas! a basis for ranting h rehearing in banc. ThYe Ninth is one of C

those ciruiOts bt Professor HRelfian's empiricl rese on the Nnth Ciruit indicates that N O
intercircuit onficl84s not a prominent fcr 'in gran'ing a rehing in banc in that circuit.
Concerningealtes to a full ih 'banc that prvidso chek o' the proliferation of K
intercircuit conflicts, niecirchit ircuae n ioall the judges of the circuit for their L
commet prior to publication. Some of those circuits require the circulating judge to note
intercircuit conflicts[ so that the existence of the conflict is brought t the attention of the
other judges.

Judge Ripple thanked Mr. Cecil and'the other researchers at the FJC for their 7
assistance. 'Judge Ripple also indicated that this item would be considered at the
Committee's next meeting.

Item 92-1

This draft, like Item 92-2 dealing with technical amendments, is a uniform draft L
resulting from the December meeting of chairs and reporters. This draft deals with local
rules. 7

When the draft was circulated by mail for a vote prior'to the meeting, one member of
the Committee did not approve the draft. Mr. Munford objected to that portion of the new
draft that would allow a court to impose sanctions for non-compliance with a directive not
found in either a national or local rule, but concerning which the person sanctioned had
actual notice. Mr. Munford stated that if a matter is important enough to be sanctionable, it
should be placed in a local rule.

Mr. Munford stated that he would prefer to end the rule on line 25 with the words
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L "local circuit rules." His suggestion would mean that sanctions could only be imposed for
noncompliance with a federal statute or rule, or a local circuit rule. In contrast, the draft
would permit sanctions for violation of other requirements so long as the violator had actual

L notice of the requirements.

Judge Ripple noted that the uniform draft does not deal with internal operating
L procedures. The Advisory Committee's earlier draft stated that any provision regulating

practice befe a circuit should be placed in a local rule rather than in an internal operating
7 procedure. Internal operating procedures are abused in that way in some circuits. Judge

'Ripple suggested that the real issue is whether uniformity is sufficiently important to forego
tailoring a rule to the particular differences between a court of first instance and an appellate
court.

Judge Ripple invited Judge Keeton to speak about the uniformity issue. Judge Keeton
id stated that from the perspective of both the courts and the bar when the rules committees

address the same problem, it is desirable that they use the same language. If the committees
intend different things, they should use different language only when they mean to be
different. He stated, however, that the Committee should feel free to make whatever
recommendation it sees fit.

L. Judge Logan expressed support for the draft with the possible exception of making the
two word changes made by the Bankruptcy Committee so that the two rules would be
identical. He noted, however, that internal operating procedures are problematic in many
circuits. Several circuits use-i.o.p.'s like local rules but are not required to publish or
circulate them like local rules.

Mr. Munford expressed disapproval of the final sentence of the Committee Note,
lines 38-42. That sentence states: "Furnishing litigants with a copy outlining the court's

L practices -- or attaching instructions to a notice setting a case for conference or oral argument
-- would suffice to give actual notice, as would an order in a case specifically adopting by
reference a court's standing order and indicating how copies can be obtained." He pointedL out that the last phrase would force a lawyer to somehow obtain a copy of the cross
referenced standing orders. The last phrase, in fact, treats what is normally considered
constructive notice a$ actual notice. Judge Jolly and Mr. Kopp moved that the entire
sentence be deleted. , The motion was approved unanimously.

7r1 Because the mail vote approved the draft and no member called for reconsideration of
L that vote, the draft was approved.

L Item 86-23

The Committee was asked to address the problem a prisoner may have in filing timely
objections to a magistrate judge's report. The problem is the converse of the one addressed
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by the Committee in response to Houston v. Lack. Houston addressed the problem that a 7
pro se prisoner has in timely filing documents because a prisoner has no control over when
prison officials place the prisoner's mail in the United States mail -- a problem with outgoing K
mail. The focus of this item is that an incarcerated person also does' not have control over
when mail is delivered to him or her -- a problem with incoming mail.

The drafts prepared for this meeting provide that service upon institutionalized 7
persons is complete only upn receipt of the document by the inmate.;

'Following a brief discussion about whether there i's any need for such a change, Judge
Ripple suggested that the drafts be circulated, to the Chief' Jdges of the circuits and to the
Committee of Staf Attorneys, who deal with motionis for leave to file out of time, to get
their reactions. It was further suggested that the Advisory Committee of Defenders be
consulted -The Committee concurred.

'Itesr 6-24' and 92-8

A suggestion was sub~mitted to the Committee that it' reexamine the operation of Rule
38 just as the Civil Rules Committee had reexamined Rule 11. Judge Ripple had appointed a Li
subcommittee consisting of Judge Boggs, Mr. Froeb, Judge Hall, and Mr. Munford to
consider the suggestion and to lead the discussion. 7

Judge Boggs reported that subcommittee concluded that further consideration of the
topic wouldinot be fruitful at this time. He did state, however, that the subcommittee L
believed that the area' does bear watching and Otay need to be revisited in the future.

Judge Ripple stated that he would keep the subcommittee in place and ask it to
monitor, with the help of the Reporter, the developments in the area of sanctions. That
subcommittee would be charged with informing the Committee'when, and if, it should
address the topic in a more formal way. Mudge lBoggs agreed to continue to serve as ,
subcommittee chair.

Item 91-28 '

At'the December 1991 meeting Mr. Kopp suggested that Rule 27, which governs
motions, needed updating. Mr. Kopp prepared a proposal and supporting memorandum. L
Because of the complexity of the topic and the lateness of the hour, Judge Ripple suggested
that the Committee was not in a position to take up the topic during the meeting. But Judge
Ripple appointed a subcommittee to examine the proposal. He asked Judge Williams to chair
the subcommittee and Mr. Froeb and Mr. Munford to serve on it; they all agreed. He
further requested that the subcommittee circulate the draft to the Chief Judges of the circuits,
if the subcommittee thought that was appropriate. L
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Item 92-3

This item concerns the possible conflict between Rule 4(b) and 18 U.S.C. § 3731.
L The matter was brought to the attention of the Committee by Judge Logan. The former

Solicitor General wrote to the Committee suggesting that the Committee take no furtherE action and allow case law to resolve any remaining problems.

Judge Ripple noted that Rule 4(b) was amended by Congress. The conflicting
provision was not a product of the committee process but a direct expression of

LJ Congressional intent. Therefore, Judge Ripple stated one could argue that because 4(b) was
enacted after § 3731, 4(b) is the most recent expression of Congressional intent and the

C conflict is more apparent than real.
VJ Mr. Munford observed that the only party that could be injured by the conflict is the

government and the government does not want the Committee to act.

L4 Judges Jolly and Boggs moved that the Committee take no further action. The motion

was approved unanimously.

Item 92-5

At the Advisory Committee's April 1992 meeting, the Committee reviewed proposed
amendments to Rule 25 drafted in response to the Houston v. Lack case. At that time one
member of the Committee noted that in order to file a brief using the mailbox rule, Rule 25EL requires a party to use "the most expeditious form of delivery by mail, excepting special
delivery." Now that the postal service offers overnight mail service, the Committee
questioned whether the rule requires the use of that service.

The Reporter prepared a draft amendment to Rule 25 requiring the use of first class
mail, which is what the current Supreme Court Rule requires. Mr. Froeb and Mr. Kopp
moved that the Committee approve the draft; it was approved unanimously.

Item 92-6

Mr. Greacen, the Clerk of the Fourth Circuit, asked that the Advisory Committee
consider eliminating the mailbox rule in Rule 25 for filing a brief or appendix. Following
the Reporter's review of the issue, no motion was made; therefore, Judge Ripple stated that

E the item would be treated as one for which no further actoon is deemed appropriate.

Item 92-7

L, Judge Newman of the Second Circuit wrote and suggested that Rule 30 be amended to
require that a joint appendix include a copy of the notice of appeal. Judge Newman's letter
stated that the notice often needs to be examined to determine the timeliness and scope of the
appeal.
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L :
Mr. Munford observed that those circuits that want a copy of the notice require it by

local rule. The issue, therefore, is whether the requirement should be national. 1-

No member making a motion to adopt the suggestion, Judge Ripple stated that the L
item would be treated as one for which no further action is deemed appropriate.

Item 92-9

When changing the Bankruptcy Rules to conform to the recently approved changes in
Appellate Rule 4(a)(4), a member of the Bankruptcy Advisory Committee noted the need to
make a conforming amendment to the rule requiring the preparation of the record on appeal.
The Bankruptcy Committee has published such an amendment. The Reporter prp red drraft
amendments to Fed. R. App. P. 1O(b)(1) using the Bankruptcy Rule as a model. The draft
provides that if a notice of appeal is suspended because of the filing of a post trial motion,
the appellant is not iequrked to order a transcript until after disposition of the last post trial
motion.

Mr. Froeb made a motion to approve the draft. The motion was seconded by Judge
Williams and approved unanimously. V

Item 93-2 C
L

The Acting Solicitor General wrote to Judge Ripple noting a technical problem with
Rule 8(c). Rule 8(c) provides that a stay in a criminal case shall be had in accordance with'
the provisions of Rule 38(a) of the Federal Rules of Criminal Procedure. When Rule 8(c) Li
was adopted, Fed. R. Crim. P. 38(a) addressed the rules for obtaining a stay when the
sentence in question is death, imprisonment, fine, or probation. Criminal Rule 38 was later
amended to address those subjects in separate subsections. Subsection (a) now only covers
the death penalty; subsection (b) impisnment; subsection (c) fines; and subsection (d)
probation. Mr. Bryson suggested that the specific cross reference to subdivision (a) be
dropped and that Rule 8(c) refer simply to Criminal Rule 38.

Judge Williams made a motion to approve the suggestion; the motion was seconded L
by Mr. Kopp. The motion was approved unanimously.

Miscellaneous -

Judge Ripple reminded the Committee that in late January he had circulated a list of
agenda items to determine whether there was any continuing interest in the topics. In
response to that memorandum, none of the Committee members wanted to take any further
action with regard to Items 9 1-18 (content of a petition to review a magistrate judge's C
judgment); 91-,19 (uniform docketing statement); 91-20 (amendment of FRAP 26.1); and 91- L
21 (uniform appendix). However, two members requested further action with regard to
Items 91-23 (consolidated brief for each' side); 91-24 (page limits or other-changes re: amicus E
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briefs); and 91-25 (contents of a suggestion for rehearing in banc). Judge Ripple stated that
the last three items will be placed on the agenda for the Advisory Committee's fall meeting.r The first four items will be listed as "no further action deemed appropriate."

L- IV. DISCUSSION ITEMS

L Item 91-3 deals with implementing the authority to define a final decision by rule and
to expand by rule the instances in which an interlocutory decision may be appealed. Judge
Ripple informed the Committee that he had written to the Chief Judges of the Courts offL Appeals asking their advice and that responses from them have begun to arrive. He also had
written to the chairs of the AALS Sections on Federal Courts and Civil Procedure asking
their advice and requesting that through their newsletters they make their members aware of
the Committee's interest in hearing from the academic bar. Judge Ripple also reminded the
Committee that the former Solicitor General had conveyed his hope that the Committee

7 would not take an activist role simply because the authority had been granted.

With regard to Items 91-6, concerning the allocation of word processing equipment
costs between producing originals and producing copies, and 91-15, concerning a uniform
effective date for local rules, Judge Ripple informed the Committee that he would write to
the Committee to ascertain if the members wish to keep those items on the docket.

Item 91-17, involving unpublished opinions, will be discussed at the fall meeting to
determine whether the Committee wishes to pursue the topic.

Item 92-11 originated with a request from the Solicitor General to examine those local
rules that do not exempt government attorneys from joining a court bar or from paying
admission fees. Judge Ripple informed the Committee that the Acting Solicitor General has
asked that the Committee defer acting on the item until the new Solicitor General has an
opportunity to address the issue.

Judge Ripple suggested that the Committee try to meet next September before the
E Chair of the Committee changes. Such a meeting would give the Committee the opportunity

to try to clear a number of remaining items off the docket before the new Chair assumes his
or her duties.

The meeting adjourned at 3:00 p.m.

L Respectfully submitted,

Carol Ann Mooney
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AGENDA I-A
Item 91-23
Washington, D.C.
September 22-23, 1993

TO: Kenneth F. Ripple, Chair
Members of the Advisory Committee on Appellate Rules and Liaison

L Members

FROM: Carol Ann Mooney V

DATE: August 27, 1993

SUBJECT: Item 91-23, suggestion that each side file a single brief in consolidated or
Lb multi-party appeals

Background

Fed. R. App. P. 28(i) presumes that parties on the same side of a case will file
separate briefs but- grants parties'permission to join in a single brief or adopt by
reference part of another's brief. It provides:

(i) Brieft in cases involving multiple appellants or appellees. -- In cases involving
more than one appellant or appellee, including cases consolidated for purposes of
the appeal, any number of either may join in a single brief, and any appellant or
appellee may adopt by reference any part of the brief of another. Parties may
similarly join in reply briefs.

l When responding to the Report of the Local Rules Project, the Fourth Circuit
recommended that the Advisory Cormrnittee consider incorporating Fourth Circuit Rule
28(a) into the Federal Rules. Fourth Circuit Rule 28(a) provides that a single brief will
be filed for each side in a consolidated or multi-party case. (The text of 4th Cir. R.
28(a) is attached to this memorandum along with local rules and internal operating
procedures from other circuits.)

John Greacen, the Clerk of the Fourth Circuit, prepared the circuit's response to7 the Local Rules Project. Mr. Greacen stated:

Our experience with that rule has been very positive. In most cases the
parties are able to present a concise and consistent point of view within a single
brief per side. Having combined briefs simplifies appeals, avoids confusion, and
saves considerable time and expense for the bench and the bar. When parties on
the same side of a controversy prepare separate briefs they often appear to
espouse inconsistent positions just because of the way they write their briefs. Our
rule eliminates that problem, encouraging the attorneys to reach agreement on
the way to present their common position to the court. The rule also saves the
judges from reading multiple, repetitive arguments of the same issues. In criminal,
appeals involving multiple appellants, court appointed counsel are understandably
reluctant to risk claims of inadequate, representation by voluntarily joining in a
common brief. Our rule relieves them of the onus of making that choice.
Requiring joint briefs produces savings on Criminal Justice Act claims in many
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such cases as well.

The court recognizes that there will be instances in which the interests of
parties on the same side of a controversy are sufficiently adverse or separate that
they should be allowed to proceed separately. In those instances, the court will
either authorize additional pages so that separate partiescan have separate
sections of a combined brief (see Internal Operating Procedure 28.2), or allow the
filing of separate briefs. Fourth Circuit Local Rule 28(a) ,presumes that the
resolution of consolidated appeals will ordinarily be furthered by joint, rather thanseparate,,briefs. The language of FRAP 2(i carries the opposite presamption.
This court believes that our presumption is, the more reasonableone, and urges
the Advisory Committee to revisit this issue.

Six or seven years ago an unhappy appellant complained of Fourth Circuit
Local Rule 28(a) in a petition for certiorari to the Supreme Court. After careful -

review, including a conference with me and then-Chair of our Advisory
Committee, Professor Eugenl e GressIa, the Solicitor General's Office concluded
that our rule, as applied, was not inconsistent with FRAP 28(i) nor with,
constitutional due process or, fundamental, fairness.

The Advisory Committee first discussedt~his lsuggestion at its December 1991
meeting. The discussion was brief., The, comimittee generally favored creating a
presumption that only a single brief would be' allowed but Bmaking it clear that the-
presumption could be overcome. The committee discussed the difficulties that limitation -

to a single brief creates becaru.selawyers representing different parties inevitably have
varying levels of skill. Mr.,Kopp also noted tiat generally [it would be, inappropriate for
the government to be joined with la private pary for purposes ,of briefing. The
committee concluded that the suge stion, shqld be placedon the agenda for discussion
at a later meeting.

Circuit Rules

Five circuits, including the fourth, have local rules or internal operating Li
procedures that encourage or require the filing of a single brief when there are multiple
appellants or appellees.'

a) D.C. Cir. I.O.P. IX.A.2. "Parties with common interests in consolidated or joint L
appeals must join in a single brief, where feasible. . "

b) 4th Cir. R. 28(a) ... . One brief shall be permitted per side, including parties H
permitted to intervene, in all cases consolidated by court order, unless leave to the
contrary is granted upon good cause showL n ..

c) 8th Cir. I.O.P. IV.C.2. "...Any number of parties on the same side are H
2



The Fourth Circuit is the only one that requires court permission prior to filing
separate briefs. In the other four circuits, the decision as to whether to file joint or
separate briefs apparently is made by the parties and their counsel. Of the four circuits,
only the Tenth requires that the decision be justified to the court. The Tenth Circuit
requires that a separately filed brief contain a certificate of counsel plainly stating the

_ reasons why a separate brief is necessary. The D.C. Circuit and the Ninth Circuit both
l. ostensibly require multiple parties to file a single brief but both qualify the requirement.

In D.C. a single brief is required "where feasible." In the Ninth Circuit a single brief is
required "to the greatest extent practicable." The Eighth Circuit simply encourages

L. parties to file a single brief.

The Ninth and Tenth Circuits distinguish between civil and criminal cases. In
both circuits criminal defendants are apparently accorded greater latitude than parties in
civil cases. In both circuits the local rules state that all parties on a side in a civil case
"shall join in a single brief to the greatest extent possible;" whereas in criminal cases
joint briefing is "encouraged."

7 None of the circuits treats governmental parties differently from private parties.

Drafts

L The circuit rules and internal operating procedures offer three basic approaches:
1) simply encouraging a joint brief;
2) requiring a joint brief to the extent possible, with or without requiring a
justification for using separate briefs; and,
3) requiring a joint brief unless the court grants permission to file separate briefs.

Once a basic approach is selected, it is necessary to determine whether it should apply in
criminal cases as well as civil cases.

The following three draft amendments to Fed. R. App. P. 28(i) employ the
approaches used in the circuit provisions, beginning with simply encouraging a joint brief

encouraged to join in a single brief, or one party may adopt by reference any part of the
brief of another...."

d) 9th Cir. R. 284 "In civil cases . . . all parties on a side shall join in a single
brief to the greatest extent practicable... " The Advisory Committee Note to Rule 28-4
states: "In multi-defendant criminal appeals raising common issues, parties are
encouraged to file a joint brief with respect to the common issues."

e) 10th Cir. R. 31.4 "In civil cases ... all parties on a side shall join in a single

L brief to the greatest extent practicable. Any brief filed separately by one of the multiple
parties shall contain a certificate of counsel plainly stating the reasons why the separate
brief is necessary." 10th Cir. LO.P. V. states: "Joint briefing is encouraged, but not
required in criminal appeals involving more than one appellant or appellee."
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1. Draft One .

1 (i) Briefs in a Cases Involving Multiple

2 Appellants or ppellees.-In g cases involving more Li

3 than one appellant or appellee, including cases

4 consolidated for purposes of the appeal, all parties on

5 a side are encouraged to join in a single brief. If

6 separate briefs are filed, a party ny number of either

7 may join in a single brief, -and any appollant er

8 appellee may adopt by reference any part of the brief

9 of another. Parties may simlary jin in rl briefs. L

Committee Note
Li

Subdivision (i). The amendment changes the
subdivision from one that permits parties to join in a single
brief to one that encourages parties to file a single brief.
Five circuits currently have local rules that encourage or
require the use of a single brief when there is more than one
party on a side.

In most cases parties are able to present a concise and
consistent point of view within a single brief per side. If [3
parties agree upon the way to present their common position
to the court, the resulting joint brief not only relieves judges
of the burden of reading multiple, repetitive arguments of the
same issues, but it also eliminates the confusion and apparent
inconsistencies that often arise from differences in [3
presentation styles in separate briefs.
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2. Draft Two
1 (i) Briefs in a Cses Involving Multiple

22 Appellants or Appellees. -- In a cases involving more

l 3 than one appellant or appellee, including cases

4 consolidated for purposes of the appeal, all parties on

L 5 a side must join in a single brief to the greatest extent

17~~~.
6 practicable. If a party files a separate brief, the brief

7 must includeza certificate stating the reasons why a

8 separate brief is necessary, any number of either may

9 join in a single bief, any app lant er applle A

7: 10 separate brief may adopt by reference any part of the

11 brief of another. Parties may similarly join in reply

12 briefs.

Committee Note

Subdivision (i). The amendment requires all parties
on a side to file a single brief or, if one of the multiple
parties on a side files a separate brief, the brief must contain

a certificate stating the reasons why a separate brief is
necessary. Five circuits currently have local rules that
encourage or require the use of a single brief when there is

more than one party on a side.

In most cases the parties are able to present a concise

and consistent point of view within a single brief per side. If

parties agree upon the way to present -their common position
to the court, the resulting joint brief not only relieves judges

of the burden of reading multiple, repetitive arguments of the

same issues, but it also eliminates the confusion and apparent
inconsistencies that often arise from differences in7 presentation styles in separate briefs.
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Occasionally the interests of parties on the same side
of a case are sufficiently adverse or separate that a joint brief
is not feasible. , In such instances the attorney filing a
separate brief or, if the party is proceeding pro se, the partyl
must explain the adverse interests in the certificate that the
rule requires. Adverse interests are not the only acceptable
grounds for filing a separate brief. f geographic separation
makes coordination difficult, however, a motion for extension
of time to file ajoint brief is preferable to filing separate
briefs. Similarly if one paty wants to address an issue that r
is nimportant'to other parties, a m toton'to exceed the page
limit is preferable to filing separat brefs. '

r,

6~~~~~~~~~
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3. Draft Three

r 1 (i) Briefs in a Cases Involving Multiple

2 Appellants or Appellees. -- In a cases involving more

L 3 than one appellant or appellee, all parties on a side

4 must join in a single brief unless the court orders

5 otherwise. any number of either -y join in a Mingle

6 brief, and any appellant or appellec may adopt by

7 refernec any peat of the brief of another. Parties

8 may similarly joi in reply briefs.

Committee Note

Subdivision (i). The amendment changes the
subdivision from one that permits parties to join in a single
brief to one that requires parties to file a single brief unless a
court order permits the parties to file separate briefs. Five
circuits currently have local rules that encourage or require
the use of a single brief when there is more than one party

L on a side.

In most cases parties are able to present a concise and

L consistent point of view within a single brief per side. If
parties can agree upon the way to present their common
position to the court, the resulting joint brief will not only
relieve judges of the burden of reading multiple, repetitive
arguments of the same issues, but it also will eliminate the
confusion and apparent inconsistencies that often arise from
differences in presentation styles in separate briefs.

L Occasionally the interests of parties on the same side
of a case are sufficiently adverse or separate that -a joint brief

7 is not feasible. A motion to file a separate brief should show

L particularized need for a separate brief. Adverse interests
are not the only acceptable grounds. If geographic separation
makes coordination difficult, however, a motion for extension

'a of time to file a joint brief is preferable to filing separate

7
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briefs. Similarly, if one party wants to address an issue that

is unimportant to other parties, a motion to exceed -the page

limit is preferable to filing separate briefs.

Civil v. Criminal K
If draft one, or some variation thereof, is selected, there should be no need to

distinguish between civil and criminal cases. Draft one encourages the use of a joint E
brief, but does not require it.

If either draft two or three is selected, there is more reason to consider making a

distinction. Both drafts require the use of a joint brief but allow the filing of a separate

brief if appropriate. Draft three requires a party who wants to file a separate brief to

procure prior court approval, while rule two only requires a party who files a separate K
brief to provide a contemporaneous justification therefor. Because a party who shows

good cause for filing a separate brief is allowed to do so, neither rule should compromise

a party's right to review of a trial court decision.2

A rule requiring a joint brief, however, presumably would be based upon the 7

assumption that the interests of all parties on the same side are ordinarily compatible if

not identical. That assumption is less likely to be true in criminal cases that are

consolidated on appeal. While it may be appropriate to try several criminal defendants

together, their participation in the criminal activity usually differs; their level of

culpability often differs, their defenses often differ; and their grounds for appeal will

often differ. In multi-defendant criminal cases, therefore, one would expect frequent

requests to file separate briefs. If the motivation for the change is increased efficiency,

the change probably should be confined to civil cases.3

Drafts 2 and 3 are redrafted to differentiate between civil and criminal cases. L

Cl

2 If draft three were adopted and a criminal defendant moved for permission to file

a separate brief and the motion were denied, the defendant might be able to challenge K
the denial as one that deprived him or her of effective assistance of counsel or of an

opportunity to have the case fairly reviewed. A challenge, I think, could be successful

only as to the denial of the right to Sfie a separate brief in the particular case and not as K
to the rule itself.

3 The Fourth Circuit Local Rule makes no distinction between civil and criminal

cases, but the rule applies only to "cases consolidated by court order." It may be that the LJ

Fourth Circuit does not often consolidate separately filed criminal appeals and thus

avoids the problems I foresee.
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L , 4. Draft Two - A

r 1 (i) Briefs in a Cases Involving Multiple

2 Appellants or Appellees, --

,7 3 { In a civil cases involving more than one

4 appellant or appellee, including cases consolidated for

5 purposes of the appeal, all parties on a side must join

L 6 in a single brief to the greatest extent practicable. If a

7 party files a separate brief, the brief must include a

8 certificate stating the reasons why a separate brief is

9 necessary. any nuRmber ef either may join in a single

10 brief, and angy appellant or appellee A separate brief

11 may adopt by reference any part of the brief of

12 another. Partie may similarly join in reply biefr.

L 13 (2) In a multi-defendant criminal appeal.

14 including cases consolidated for purposes of the

15 appeal. parties are encouraged to join in, a single brief

16 If separate briefs are filed, a party may adopt by

17 reference any part of the brief of another.

Committee Note

Subdivision (i). The amendment requires all parties

on a side in a civil case to file a single brief or, if one of the

l multiple parties on a side files a separate brief, the brief

must contain a certificate stating the reasons why a separate
brief is necessary. Five circuits currently have local rules that

encourage or require the use of a single brief when there is

He ~~~~~~~~~~~~~9



LJ
more than one party on a side.

In most civil cases the parties are able to present a
concise and consistent point of view within a single brief per
side. If parties agree upon the way to present their common
position to the court, the resulting joint brief not only relieves
judges of, the burden of reading multiple, repetitive C

arguments of the same issues but it also eliminates the
confusion and apparent inconsistencies that often arise from
differences in presentation styles in separate briefs. 7

Occasionally the interests of aties on the' same side
of a case are sufficiently adverse or separate that a joint brief
is not feasible. In such instances tattorney filing a
separate brief or, if the party is proceeding pro se, the party
must explain the 'adverse interests in the certificate that the
rule requires. Adverseinterests are not the only acceptable
grounds for filing a sepaate iefi Igeographic separation
makes coordination difficult, however, a motion for extension
of time to file a joint brief ispreferablet6 fiing separate
briefs. Similarly, if one party wants to address an issue that
is unimportant to otherp a ti to exceed the page
limit is preferable to filing separate briefs.

In a criminal case, joint briefing is encouraged but not K
required.

K

L
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L
5. Draft Three - A

1 (i) Briefs in abCases Involving Multiple

2 Appellants or Appellees. --

3 DU In a civil cases involving more than one

4 appellant or appellee, all parties on a side must join in
L

5 a single brief unless the court orders otherwise. any

K ~~~~~~6 number of either mna, join in a sickle brief, and any

7 7 appellant or appellee may adopt by r-ernecc any part

8 of the brief of another. Paities may similarly join i

9 reply briefs.

10 (2) In a multi-defendant criminal appeal.

L. r: ~~~~~11 including cases consolidated for purposes of the

12 appeal. parties are encouraged to join in a single brief.

13 If separate briefs are filed, a party may adopt by

14 reference any part of the brief of another.

Committee Note

L Subdivision (i). The amendment changes the
subdivision from one that permits parties to join in a single

brief to one that requires parties in a civil case to file a single
L brief unless a court order permits the parties to file separate

briefs. Five circuits currently have local rules that encourage
or require the use of a single brief when there is more than
one party on a side.

In most civil cases parties are able to present a concise
LI and consistent point of view within a single brief per side. If

parties can agree upon the way to present their common

I, position to the court, the resulting joint brief will not only

7 ~~~~~~~~~~~~~11



relieve judges of the burden of reading multiple, repetitive
arguments of the same issues, but it also will eliminate the
confusion and apparentinconsistencies that often arise from
differences in presentation styles in separate briefs.

Occasionally the interests of parties on the same side
of a case ate sufficiently adverse or separate that a joint brief
is not feasible. A motion to file aseparate brief, should show
particularized, need, for a separate brief.Adv erse interests
are not the only acceptable grounds. If geographic separation
makes coordination dificulthowever, a4 motion for, extension
of time to file a joint brief is preferable to f separate C

briefs.' Similarly, if one pa t a ddressaiissuethat
is unimportant to other partie a Otion to exceed the page
limit is preferable to filing sepaeie.

In a criminal case, joint briefing is encouraged but not
required. -

Additional Considerations L

1. Is there any need to distinguish between cases consolidated on appeal and joint 7
appeals? A letter from Chief Judge Sloviter is attached to this memorandum. L

She indicates that the Clerk's Office in the Third Circuit limits parties who file a
joint notice of appeal to a single brief. The "One Attorney, One Brief' rule [
contained in the Eleventh Circuit I.O.P. 28 would usually have the same effect as
the Third Circuit practice. Apparently neither circuit limits the parties in
consolidated cases to a single brief. [

2. Is there a need to treat governmental parties any differently than private parties?
None of the existing circuit rules make such a distinction. Under any of the drafts L
the government would be able to file a separate brief upon showing a need to do
so.

SO.~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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CIRCUIT RULES AND INTERNAL OPERATING PROCEDURES

D.C. Cir. I.O.P. V. Multiparty Cases
A. Consolidation.

In order to achieve the most efficient use of the Court's resources,
as well as to maintain consistency in its decisions, the Court generally will

L consolidate, on its own motion or on motion of the parties, all appeals and
cross-appeals from the same district court judgment or order, and all
petitions for review of agency orders entered in the same administrative
proceeding. In addition, other cases involving essentially the same parties
or the same, similar, or related issues, may be consolidated. When cases
are consolidated, the Clerk's Office designates one case (usually the one
with the lowest docket number) as the "lead" case, and enters all'items
filed in any of the consolidated cases only on the docket of the lead case.

As noted supra in Part III.H., parties with common interests may
also file a joint notice of appeal or petition for review.,

L
Once cases are consolidated, they are treated as one appeal for

most purposes. They generally follow a single briefing schedule; they areLI assigned for hearing on the same day before the sarne panel; argument
time is allotted to the cases as a group; and they are decided at the same
time. Each case retains some of its individual identity, however.
Intervention in one case does not automatically confer that status in other
cases (see supra Part IIIE.3); motions may be filed in one case and not in
others; and extensions of time in one case do not necessarily extend the

LI time in any others. Although joint briefs are encouraged pursuant to Rule
28(i) of the Federal Rules of Appellate Procedure, the parties may file
separate briefs in each case, unless the Court orders otherwise. Briefing by
intervenors is governed by D.C. Cir. R. 11(e)(5). ..

D.C. Cir. I.O.P. IX. Briefs and Appendix
A. Briefs

2. Consolidated, Joint, and Cross-Appeals. (See Rules 3, 28, Federal
Rules of Appellate Procedure.)

F~~~~~~~~. .. . -
i nla sing le brief; where feasble. The Court has admonished counsel in

recent orders that it looks with extreme disfavor on the filing of duplicate
briefs in consolidated cases. As an alternative, a party may adopt or
incorporate by reference all or any part of the brief of another.

fq ~~~~~~~~~~~* * * * *
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4th Cir. R. 28(a). Consolidated Cases and Briefs.
Related appeals or petitions for review will be consolidated in the K

Office of the Clerk, with notice to all parties, at the time a briefing
schedule, is established.

consolidated cases lead counsel shall be selected by the attorneys on each
side,,,and that person's ident~ity made kntoTwn in wting to the Clerk, within
seven (7) days of,!he dateof the ordner ofconsolid ation. , nthe absence of
an agreement by counsel, the lrk shall designatejlead counsel The
individual so4 designatpd shall beesprble for the'coordinatioii,, '
prep t and filng o the briefad appeidix.

4th Cir. DQ. 28. Brefs Li

28.2. Joint appeals/cross appeals ahd onsod ations
Where multiple parties are~ directed to file a consolidated brief, the L

joint brief shouild npt exceed,,O pageinlength. Counsel on thesame side
of the case should co r andf agree upon a means for assuring that the [7
positions of all parties are ,addriessed withn the page limits allowed and
that each counsel will have an oppot nity to review and approve the
consolidated bref befre it iSfied.

Motions to file separate.befs are not favored by the Court and are
granted only upon a particuoaized wing of good cause, such as, but not

II , I. U ,,II 1,, , Il F I II_ p$ .
limited to, cases nwh the inteoret ,of the parties are adverse.
Generally nace Ptable grods fpr requests to file separate briefs include .
represe antatin that the isses preseted aequire brief in excess of 50 L
pages (aerpriltdy addres seid ~a 1notlin to, exceed page limit), that
counsell cannpt :otdinl.tei~>e fort to different geographical
locations, or ,tha te pvrticsation f sep{te counsel m the proceedings K
below entitle eacs party to separate brefs on appeal.

If a motion to file separate briefs is granted, the number of pages K
allowed for such briefs may be limited by the Court. The parties shall
continue to share the time allowed for oral argument.

LI
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7th Cir. R 28. Briefs.

(g) Brief in Multiple Appeals.

(2) Captions of Briefs in Multiple Appeals. When two or more
parties file cross-appeals or other separate but related appeals, the briefs
shall bear the appellate case numbers and captions of all related appeals.

7 8th Cir. I.O.P. IV. Miscellaneous Matters.
INN ,$ ~~~~~~~ ~~* * ,* *' ',

C. Cross-Appeals and Joint Appeals.

LI* ***2. Joint Appeals. Persons entitled to appeal whose interests are such as to
make joinder practicable may file a joint notice of appeal or petition for review or

K may join the appeal after filing separate timely notices or petitions. The Court
may consolidate appeals, or the parties may stipulate to do so. Fed. R. App. P.
3(b) and 14(a). The clerk of the Court of Appeals must initially-docket a
separate appeal and be paid a separate fee for each notice of appeal filed.

Cooperation among counsel on the same side is essential in arranging for
the preparation and transmittal of the record. Awn ...... e.............

anyartf fi~ rie 6aiithe. Fd. . Ap.P. 8(i. I moe tanone case
L involves the same question on appeal, the appeals will usually be argued together.

In some instances, related cases will be set "back-to-back" for argument.

9th Cir. R 28-4. Joint Briefs in Civil Cases
Iiciases,".

joyi a ~~gle fto~b~ geates ext acti~b~e;Uponapplication,
L. the clerk may extend the time for filing a joint brief up to 21 days and may

allow the joint parties up to 5 additional page in which to discuss any
differences in their positions.

Advisory Committee Note to Rule 284

Joint Briefs in Multi-Defendant Criminal Appeals:. fufiw

L

L.



10th Cir. R. 31. Filing and Service of Briefs.

31.3. Joint Briefing in Criminal Appeals. Defendants in criminal
appeals may file joint or several briefs. Joint briefs shall bear the appellate
case numbersand captions of all appeals.

31.4. Joint Biefing in Cil Appeals. a

bref s ncsa Upon applic~ation by the parties, the clerk may extend
the time allowed for briefing to allow the parties timne to coordinate theC
briefs to be submitted on their side. ,,L

.. .. ...

10th Cir. I.O.P. V. Writing a Brief. H
A. Formal Requirements as to Contents.--,

briefing is required' to the grea~test extent possible in civil appeals involving L
more than one appellant or appellee. Any separately ifiled brief shall
contain a certificate of counsel stating w;hy a separate brief is necessary. 7
See 10th Cir. R. 31.3 and 31.4. , L

d~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

......... ~~~ -,§ I,.. II - 4--0

11th Cir. I.O.P. 28 - Compliance with Format Requirements ',
* * * * *

t'One Attorney, One Brief." Unless otherwise directed by the Court,
an attorney representing more than one party in an appeal may only file
one principal brief (and one reply brief, if authorized), which will include
argument as to all of the parties.represented by tat attorney in that

- Formappeal. A single part represented by more than one attorney is similarly
bound.

y Adoption of Briefs of Other Parties. The adoption by reference of
apart of the brief or another part pursuant to FRAP 28(i) does not
fulfill the obligation of a part to file a separate brief which conforms to ,
11th Cir. r. R.28-2, except upon written motion granted by the court.

L

K
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11th Cir. R. 28-2. Briefs - Contents.

(e) Statement Regarding Adoption of Briefs of Other Parties. A party
who adopts by reference any part of the brief of another party pursuant to
FRAP 28(i) shall include a statement describing in detail which briefs and
which portions of those briefs are adopted.

L~~~~~~~~~~~1



UNITED STATES COURT OF APPEALS -
FOR THE THIRD CIRCUIT

DOLORES K. SLOVITER . S1614 UNITED STATES COURTHOUSE
CIRCUIT JUDGE. INDEPENDENCE MALL WEST

PHILADELPHIA, PA. 19106 LJ

October 18, 1989

Hon. Jon 0. Newman
United States Court of Appeals t

for the Second Circuit
450 Main Street
Hartford, Connecticut 06103

Dear Jon:

I recently raised a minor procedural issue with Joe
Weis, who suggested that I send it along to you in your capacity
as Chairman of the Advisory Committee on Appellate Rules. L

FRAP 3(b) permits parties to file joint notices of
appeal "where their interests are such to make joinder
practicable." FRAP 28(i) permits, but does not expressly L
require, appellate parties to file one brief. I had not realized
it until recently, but our Clerk's Office has followed a long-
standing practice of limiting parties who filed a joint notice of
appeal to filing a consolidated brief. Several counsel have

< recently challenged our Clerk's authority to follow her practice,
and I noted there is no FRAP specifically covering the issue. I
suppose we can adopt a local rule in this regard. There is some
rationale for the practice; if the Clerk's Office is going to be
put to the time and effort of docketing, handling, filing, and K
storing separate briefs, there seems to be no reason why the J
parties should be entitled to avoid the separate docketing fee.

Because this is not one of the burning issues involved L
in appellate procedure, I pass it along for information only.
Best personal regards.

Sincerely,

_DKS/mv D res loviterl

P.S. Is there any meaningfu ay to limit petitions
for rehearing? Would it seriously trample on the right of access
to the courts if such petitions could be filed only when the
panel, at the time of its disposition, finds there is good reason K

A__- for a petition for rehearing to the full court? L

-~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~L
H
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1 A1GENDA I-B
l ~~~~~~~~~~~~~~~~Item 91-24

Washington, D.C.
September 22-23, 1993

TO: Honorable Kenneth F. Ripple, Chair
Members of the Advisory Committee on Appellate Rules and Liaison
Members

7
LI FROM: Carol Ann Mooney '.

DATE: September 4, 1993

SUBJECT: Item 91-24, Amendment of Fed. R. App. P. 29 to include page limits for
and contents of an amicus brief

Background

Rule 29, governing a brief of an ainicus curiae is curiously sketchy. The rule
provides that an amicus brief may be filed by a non-governmental party only with
consent of all other parties or by leave of the court. It further provides that an amicus
brief generally must be filed within the time allowed the party whose position the amicus
supports. Lastly, it states that an amicus curiae will be allowed to participate in oral
argument only in extraordinary circumstances. Rule 29 does not specify the length of anr arnicus brief or its contents.

The Report of the Local Rules Project noted that five circuits have local rules
that establish page limits for an amicus brief. The Report listed those rules as
inconsistent with the federal rules on the assumption that failure to treat an amicus brief
differently than other briefs means that an amicus brief is subject only to the ordinary 50

7 page limitation established in Rule 28.

In its response to the Report of the Local Rules Project the Fifth Circuit offered
7 several suggestions for improvement of the Fed. R. App. P. rules. One such suggestion.

concerns Rule 29. The Fifth Circuit stated:

An oft-repeated question from lawyers over the years has been whether the
Court required, in an amicus brief, a Statement of Issues, Statement of the Case,
Summary of Argument, and other basic requirements of the brief rule, because
FRAP 28, regulating the content and length of briefs, appeared to refer only to
the briefs of the principal parties. We found.from experience that, because of this
void, an amicus would, out of an abundance of caution, usually include in a brief
all of the obviously repetitive requirements of a principal party. We concluded
that it was necessary for an amicus to (1) state only the interest of the amicus, and

7 (2) "focus on points either not made or not adequately discussed" in the principal
brief the amicus supported. Our rule is similar to Supreme Court Rule 37 which
sets out that "it shall be sufficient to set forth in the brief the interest of the
amicus curiae, the argument, the summary of the argument, and the conclusion..

." Thus, with this limitation on the contents of an amicus brief, the maximum
length of such briefs was set at 20 pages. To avoid repetition, we also altered the

L



time for filing the amicus brief to 15 days after the briefs of the principal party 72
being supported. Wishing to avoid a return to the confusion previously endemic
amongst the Bar, because of the silence of the FRAP, we recommend that the
Advisory Committee study the contents of the local rules fixing the contents and
limiting the number of pages of amici briefs and the acceptance by the Bar. We
are convinced that the members of the Bar would strongly support such a rule on
the national level. H
The Fifth Circuit Local Rule, Supreme Court Rule 37, and other circuit rules and

internal operating procedures governing amicus briefs are attached to this memorandum.

The Advisory Committee briefly discussed the Fifth Circuit's suggestion at its ,,
December 1991 meeting. The Committee consensus was that a court has authority to
refuse an amicus brief and the subsidiary authority to limit any amicus brief that the
court chooses to permit. The-Committee concluded that it would place the suggestion
on the agenda for future discussion. H

Local Rules H
Six circuits have local rules that impose a page limit on amicus briefs.' Only

three circuits have rules that list the items that must be included in an amicus brief.
One of those three requires an amicus brief to include all of the same items required in
a party's principal brief.' The other two circuits permit an amicus brief to omit some of
the items required in a party's principal brief.3

1 a) D.C. Cir. R. 11 limits an amicus brief to no more than 25 pages of standard
typographical printing or thirty-five pages if typewritten. A proposed D.C. Cir. Rule
would limit an amicus brief to 28 pages of typographic printing or 28 pages if typewritten H
in a proportional typeface and 35 pages if typewritten in non-proportional'typeface.'
Proposed D.C. Cir. R. 28 published January 4, 1993.

(b) 5th-Cir. R. 29, 7th Cir. R. 29, 8th Cir. R. 29, 10th Cir. R. 29, and Fed. Cir. R.
29 all limit an amicus brief to 20 pages.

2 11th Cir. R. 28-2. IF

3 5th Cir. R. 29 states that an "amicus brief need not contain a statement of the H
issues, statement of the case, request for oral argument, or statement of jurisdiction.
Fed. Cir. R. 29(a) provides that "[t]he statements of related cases, of jurisdiction, of the
issues, and of the case, and the addendum, may be omitted" from an anicus brief. H

2



Four circuits state that an amicus brief should avoid repetition of facts or
arguments made in the principal brief,4 but only two allow an amicus brief to be filed
after the principal brief it supports.5

L

4 a) D.C. Cir. R. 11(e)(2), "The brief shall avoid repetition of facts or legal
arguments made in the principal (appellant/petitioner or appellee/respondent) brief, and
shall focus on points not made or adequately elaborated upon in the principal brief,
although relevant to the issues before this Court." That particular provision is unchanged
in D.C. Cir. proposed Rule 28(f).

b) 5th Cir. R. 29, "The brief should avoid the repetition of facts or legal
arguments contained in the principal brief and should focus on points either not made or

L not adequately discussed therein."
c) 7th Cir. R. 29(a), "Before completing the preparation of an amicus brief,

counsel for an amicus curiae shall attempt to ascertain the arguments that will be made
L in the brief of any party whose position the amicus is supporting, with a view to avoiding

any unnecessary repetition or restatement of those arguments in the arnicus brief.
d) The Advisory Cormmittee Note accompanying 9th Cir. R. 29-1 states: "MovantsB are reminded that the court will review the amicus curiae brief in conjunction with the

briefs submitted by the parties, so that amici briefs should not repeat arguments or
factual statements made by the parties."

- - 5 a) D.C. Cir. R. 11(e)(3), "within 15 days after service of the brief of the party
whose side the intervenor or amicus supports;" this provision is not included in proposed
D.C. Cir. R. 28(f) which provides that an arnicus brief must be filed within the time
provided in FRAP 29.

b) 5th Cir. R. 31.2, "15 days after the filing of the principal brief of-the party
supported by the intervenor or amicus." The Fifth Circuit rule further provides that with
regard to the due date of the next brief, the time is computed from the filing date of the
amicus brief.

3



Drafts

1. Draft One

Rule 29. Brief of an amicus- curiae

1 A brief of an amieus curiae may be filcd 3fly if

2 ac panied by written ensent ef eA parties, or b-

3 leave of court granted en motion or at the request of

4 the court, emeept that cnsnt leave shall nt be

5 required when the brief is presented by the United

6 States or an officer or agency thereof, or by a State,

7 Territory or CoG nonwealtb The brief rmay bc&

8 conditionally filed with thc motion for leave. A

9 motion for lcavc shall identify the interest of the

10 applicant and shall state the reasons why a brief of an

11 amicus curiae is desirable. Save as all parties K
12 otherwise consent, any armicus curiae shall file its briet

13 within the time allowed the pa whose position as to

14 affirmance or reversal the amicus brief will support

15 unless the eeurt for cause shown shall grant leave fr

16 later filing, in w.hich esent it shall specify uithin what

17 pefied aft e tiyp rt-ay afswer-. A mefieo-of

18 anieus euriae to participate in the oral argument will

19 be granted eoly for extreordinary reasons.

4



20 Rule 29. Brief of An Amicus Curiae

21 (a) When pennitted.-- An amicus curiae brief

22 may be filed only:

r 23 (1) if accompanied by written consent of all

24 parties:

L, 25 (2) by leave of court granted on motion: or

26 (3) when requested byathe court:

27 except that the United States or an officer or agency

L 28 thereof, or a State. Territorv or Commonwealth may

29 file an amicus brief without consent of the other

30 parties or leave of court. An amicus curiae may not

31 file a reply brief

32 (b) Motion for leave to file. -- A motion for

z 33 leave to file an amicus brief must be filed no later

34 than 15 days after the party supported by the amicus

v 35 files its principal brief. If the movant does not support

7 - 36 either party the motion must be filed no later than 15

37 days after the appellant's brief is filed. The proposed

38 brief must accompany the motion. The motion must

39 state

40 (1) the movant's interest, and

41 (2) the reasons why an amicus brief is

5



42 desirable. [
43 (c) Contents and Forni.- An anicus brief must C

44 comply with Rules 26.1. 28, and 32 except that it may'

45 omit the statements of: Ll
46 (1) jurisdiction[

47 (2) the issues,

48 (3) the case. and

49 (4) the standard of review.

50 The cover must identify the party or parties supported

51 or indicate whether the brief supports affirmance or

52 reversal.

53 (d) Length. - An amicus brief may not exceed

54 20 pages unless the court provides otherwise by local

55 rule or by order in a particular case.

56 (e) Time for Filing! -- An amicus brief must be

57 filed no later than 15 days after the party supported by

58 the amicus files its principal brief. If the brief does 7
59 not support either party it must be filed no later thanL

60 15 days after the appellant's brief is filed. For

61 purposes of Rule 31(a). the time for filing the next [7
62 brief runs from the date the amicus' brief is filed. 7

6



r Committee Note

Rule 29 is entirely rewritten.

Subdivision (a). The only change, other than stylistic,
intended in this subdivision is to prohibit the filing of a reply
brief by an amicus curiae. Sup. Ct. R. 37 and local rules of
the D.C., Ninth, and Federal Circuits state that an amicus
may not file a reply brief. The role of an amicus is to bring
relevant matter to the attention of the court which has' not
already been brought to its attention by the parties. That
role should not require6the use of a reply brief.

Subdivision (b). In addition to stylistic' changes, the
amendment provides that a motion for'leave to file an amicus
brief must be filed no later than 15 days after the filing of the
principal brief of the party the amicus intends to support.

7 The proposed brief must accompany the motion. The time
between the filing of the party's brief and the due date for
the motion will allow an arnicus to determine the need for its
participation.

Subdivision (c). The provisions in this subdivision are
entirely new. Previously there was confusion as to whether
an amicus brief must include all of the items listed in Rule
28. Out of caution practitioners in some circuits included all
those items. Ordinarily that is unnecessary.

The requirement that the cover identify the party
supported or indicate whether the amicus supports affirmance
or reversal is an administrative aid.

Subdivision (d). This new provision imposes a
shorter page limit for an amicus brief than for a party's brief.
This is appropriate for two reasons. First, an amicus may

7 oomit certain items that must be included in a party's brief.
-' Second, an amicus brief is supplemental, It need not address

all issues or all facets of a case. It should treat only matter
not adequately addressed by a party.

Subdivision (e). This subdivision is a companion to
subdivision (b). It provides that an amicus brief must be filed
no later than 15 days after the filing of the principal brief of
the party the amicus supports. If the amicus brief does not

7



support either party, it must be filed no later than 15 days
after the filing of the appellant's brief. The delay between
the filing of the party's brief and the due date for the amicus
brief will enable the wmicus to focus only upon those issues
not raised or adequately presented by the party. Repetition
of the party's arguments shouldbe eliminated.

Because the party not supported by 'the icus 'will
want to be able to respond to the argumeatsmade by the
amicus, this subdivision adds 15 days t the te allowed for
filing the next brief. This should besufficient addital time
even though the party next to file may'nt be aware ta an
amicus supports the other side until theamicus brief is filed. -
A party's'basic argument is usualy not altertd by, the fig of
an amicus brief. The party only ieeds@ oadd material
responsive to the a trguent made, byp t'h acu.,

Draft one assumes that a shorter, more focused, ainicus brief will result if the
time for filing an amicus brief is delayed until after the party supported by the amicus
files its principal brief. The draft also assumes that receipt of a more focused amicus
brief is sufficiently important to delay the rest of the briefing schedule. L

Draft two assumes that however worthy that aim, a shorter, more focused amicus
brief is not worth delaying the rest of the briefing schedule. Draft two requires an
amicus to file at the same time'as the party whose, position is being supported.

8 rL
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L
2. Draft Two

Rule 29. Brief of An Amicus Curiae

X 1 (a) When pennitted.-- An amicus curiae brief

2 mav be filed onlv:

3 (1) if accompanied by written consent of all

4 parties:

r 5 (2) bv leave of court granted on motion: or

6 (3) when requested by the court:

L 7 except that the United States or an officer or agency

8 thereof, or a State. Territorv or Commonwealth may

9 file an amicus brief without consent of the other

10 parties or leave of court. An amicus curiae may not

11 file a reply brief.

12 (b) Motion for leave to file. -- The motion must

13 state

14 (1) the movant's interest, and

LI 15 (2) the reasons whv an amicus brief is

16 desirable.

L 17 Conditional filing of the brief with the motion is

18 encouraged but not required.

19 (c) Contents and Form.-- An amicus brief must

L 20 comply with Rules 26.1. 28. and 32 except that it may

9

9



21 omit the statements of:

22 (1) jurisdiction.

23 (2) the issues,

24 t3) the case, and

25 (4) the standard of review.

26 The cover must identify the party or parties supported

27 or indicate whether the brief supports affirmance or K
28 reversal. -

29 (d) Length.- An amicus brief may not exceed

30 20 pages unless the court provides otherwise by local

31 rule or by order in a particular case.,

32 (e) Time for Filing. -- An amicus brief must be

33 filed within the time allowed for filing the principal

34 brief of the party supported. If the amicus does not r
35 support either party the brief must be filed within the

36 time allowed for filing the appellant's brief.

Committee Note

Rule 29 is entirely rewritten.

Subdivision (a). The only change, other than stylistic,
intended in this subdivision is to prohibit the filing of a reply
brief by an amicus cuwae. Sup. Ct. R. 37 and local rules of
the D.C., Ninth, and Federal Circuits state that an wnicus
may not file a reply brief. The role of an amicus is to bring
relevant matter to the attention of the court which has not
already been brought to its attention by the parties. That
role should not require the use of a reply brief.

10



Subdivision (b). The only change intended, other than
L. stylistic, is to change the provision granting permission to

conditionally file the brief with the motion, to one
encouraging the filing of the brief with the motion. Sup. Ct.
R. 37.4 requires that the proposed brief be presented with
the motion.

L Subdivision (c). The provisions in this subdivision are
entirely new. Previously there was confusion as to whether
an amicus brief must include all of the items listed in Rule
28. Out of caution practitioners in some circuits included all
those items. Ordinarily that is unnecessary.

L The requirement that the cover identify the party
supported or indicate whether the amicus supports affirmance
or reversal is an administrative aid.

Subdivision (d). This new provision imposes a
L, shorter page limit for an amicus brief than for a party's brief.

This is appropriate for two reasons. First, an amicus may
omit certain items that must be included in a party's brief.
Second, an amicus brief is supplemental. It need not address
all issues or all facets of a case. It should treat only matter
not adequately addressed by a party.

Subdivision (e). The time limit for filing is
unchanged; an amicus brief must be filed within the time
allowed for filing the principal brief of the party the wmicus
supports. Occasionally, an amicus supports neither party; in
such instances, the amendment provides that the amicus brief
must be filed within the time allowed for filing the
appellant's principal brief. The statement that a court may

, for cause shown grant leave for later filing has been omitted
as unnecessary. Rule 26(b) grants general authority to
enlarge the time prescribed in these rules for good cause

L shown.

L.
K,



CIRCUIT RULES AND I.O.P.'s

D.C. CIRCUIT RULE 11. Briefs.6

(e) Briefs of Intervenors and Amici Curiae. The rules stated below shall
apply with respect to the brief for an intervenor in this Court, or anicus curiae.
For purposes of this Rule, an intervenor is an interested person who has sought
and obtained this Court's leave to participate i an already instituted proceeding.

(1) Except by permission or direction of the Coui" E _ b

(2) The'bifsalao.~i~iino ~ct e1~~m~t
made inhahl ocus o 77elupeiinrrapee/e~nd )bif
and shall focus on points not made or adequately elaborated upon in the L
principal brief, although relevant to the issues before this Court.

(3) The brief shall be fie -01Mitendy trev .of3- tb.

computiii this timne, the~re shall be allowed an additional three days if the H
party's brief is served on the opposing party by mail.

(4) An individual or entity seeking leave to participate as amicus C
curiae shall, within 30 days of the docketing of the case in this Court, file A
either a written representation that all parties consent to such participation,,
or, in the absence of such consent,, a motion for leave to participate as Li
amicus curiae. The Court may extend this time on a showing of good
cause.

6 On January 4, 1993, notice was given of the proposed revocation of all existing 7
D.C. Circuit rules and the issuance of new rules. In the proposed new rules, this rule
would become Rule 28. Some changes in the substance of this rule are proposed and
are noted in the memorandum when relevant.

7- Under the proposed new circuit rules, an amicus brief cannot exceed 28 pages of
standard typographic printing, 28 typewritten pages using a proportional typeface of at
least 12 points, or 35 typewritten pages using a non-proportional typeface with no more
than 10 characters per inch.

' Under the new proposed rule, the 'brief shall be filed in accordance with the time
limitations described in FRAP 29."

12



(5) Intervenors and amici curiae on the same side shall join in a
single brief to the extent practicable. This requirement shall not apply to a
governmental party; such a party has an unqualified right to file a brief.
For this purpose, the term "governmental party" includes the United States,
an officer or agency thereof or the District of Columbia. Any brief filed
separately by an intervenor or an arnicus shall contain a certificate of
counsel plainly stating why the separate brief is necessary. Generally
unacceptable grounds for the filing of separate briefs include
representations that the issues presented require more pages than these
Rules allow (appropriately addressed by a motion to exceed page limits),
that counsel cannot coordinate their efforts due to geographical dispersion,
or that separate presentations were allowed in earlier proceedings.

(6) A reply brief may be filed for an intervenor on the side of
appellant or petitioner at the time the appellant's orpetitioner's reply brief
is due, but r ir illb eivd.

D.C. Cir. I.O.P. IX. Briefs

3. Amici curiae and Intervenors. (See Rule 29, Federal Rules, of Appellate
Procedure; D.C. Cir. Rule 11(e).)

A brief of an amicus curiae may be filed only by written consent of all the
parties or by leave of the Court, unless the amicus is the United States or a
federal agency or officer, or a State or Territory. A motion for leave to file
should set forth the interest of the amicus and the reasons why briefing is
desirable. Motions for leave to participate amicus curiae, or written
representations of the consent of all parties to such participation, are due within
30 days of docketing, unless the Court grants an extension for good cause. See
D.C. Cir. Rule 11(e)(4). Parties seeking leave to participate as amicus curiae
after the merits panel has been assigned or at the rehearing stage, should be
aware that the Court will not accept an amicus brief where it would result -in the
recusal of a member of the panel or recusal of a member of the en banc Court.

The 1987 revision of the Court's General Rules establishes for the first
time reduced page limits for briefs of intervenors and amici curiae. For this
purpose the rules define an "intervenor" as an interested person who has sought
and obtained this Court's leave to participate, in an already instituted proceeding.
Printed briefs of an amici and intervenors are limited to 25 pages; typewritten, to
35 pages. The briefs are due 15 days after the brief of the party the intervenor or
amicus supports, and the briefs may not repeat facts or legal arguments made and
adequately elaborated upon in the parties' brief. D.C. Cir. Rule 11(e)(5) requires
consolidated briefing by intervenors and amici on the same side to the extent
practicable. Where an intervenor or amicus files a separate brief, counsel must
certify in the brief why a separate brief is necessary. Grounds that ae not
acceptable as reasons for filing a separate brief include representations that the

13



counsel cannot coordinate filing a single brief because of geographical dispersion; '
or that separate presentations were permitted in'the proceedings below. When a
governmental entity is amicus curiae, it is not required to file a joint brief with
other amici or intervenors. An intervenor supporting an appellant or petitioner
may file a reply brief when the appellant's or petitioner's reply brief is due, but an
amicus may not file a reply brief.

4th Cir. I.O.P. 29.1 l
The'"Court prefers but does not require that a motion'for leave to file a 1

brief aslamnicus c'uriae b6e accompanied by the proposed brief. ' Any uch mQtion,
howver,'Imust be filed under separate cover from the proposed brief and contain
a statement concerning the consent of lthe parties as required by Local Rule
27(,b)'.

LI
5th Cir. R 29. Brief of an Amicus Curiae

29.1. Timefor Ffling Motion. On ...n ofieaT~mkscra !rief,

The proposed brief should accompany the motion..This time was established by L
the Court to provide for maximum utilization of the provision of the 'Fed. R. App.
P. 28(i). . ..

29.2. Contents and Form. Briefs filed under this rule shall comply with the
applicable FRAJP provisions and with local Rules 28, 31 and 32, except that with C
respect to Fed. R. App. P. 28(a) and Local Rule 28.2, the amicus brief should, in U'

complying with Local Rule 28.2.1,10 state only the interest of the aniicus curiae,

avoid the repetition of facts or legal arguments contained in the principal brief
and should focus on points either not made or not adequately discussed therein. F
Any brief not in conformity herewith may be stricken, on motion or sua sponte.

293. Length of Briefs. Unless otherwise permitted by the Court, the

... ... .. . . . .. . . . . .

9 4th Cir. R. 27(b) requires' a motion to "contain a statement by counsel that counsel
for the other parties to the' appeal have been informed of the intended filing of the
motion. The statement shall indicate whether the other parties consent to the granting tL]
of the motion,' or intend to file responses in oppositionP

105th Cir. R. 28.2.1 is entitled "Certificate of Interested Persons."' ' K
14 7



L
amicus brief shall be in the form prescribed by Local Rule 32 and sUurt excd 2~) pag~,xexclusive of pages containing the certificate of interested
persons, table of contents, table of citations and any addendum containing
statutes, rules, regulations, etc.

L 5th Cir. R. 31. Filing and Service of Briefs.

L 31.2. Briefs -- Time for Filing Briefs of Intervenors or Amicus Curiae. In
order to provide for maximum utilization of the options permitted by FRAP 28(i),

C frorrtf .. th.Bats
t~~~~~~~~~~~. ... .. v .:2....... . .. : T A '- ,.

7th Cir. R. 29. Brief of an Amicus Curiae

(a) Avoiding Unnecessary Repetition. Before completing the preparation
of an amicus brief, counsel for an amicus curiae shall attempt to -ascertain the
arguments that will be made in the brief of any party whose position the amicus is
supporting, with a view to avoiding any unnecessary repetition or restatement of
those arguments in the amicus brief.

I ~~~~~~~~~~. . .......

8th Cir. R. 29A. Amicus Curiae Brief- Length

Ll mcu u b

9th Cir. R. 29-1. Reply Brief of an Amicus Curiae

Advisory Committee Note to Rule 29-1

The filing of multiple amici curiae briefs raising the same points in support
of one party is disfavored. Prospective armici are encouraged to file a joint brief.
Movants are reminded that the court will review the amicus curiae brief in
conjunction with the briefs submitted by the parties, so that amici briefs shouldK not repeat arguments or factual statements made by the parties.

oK Amici who wish to join in the arguments or factual statements of a party or

15
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other amici are encouraged to file and serve on all parties a short letter so stating
in lieu of a brief. The letter shall be provided in an original and three copies.

10th Cir. R. 29. Brief of an Amicus Curiae.

29.1. Length of Amicus Brief.Ecp ~ ensiua h at ik~bif

10th Cir. LO.P. V. Writing a Brief.
A. Formal Requirements as to Contents.,

** * * * iF

6. Amicus Briefs. Amnicus briefs may be filed only with the written consent
of all parties (such consent must be filed with the brief), or by leave' of
court granted on motion, or at the request of the court. Consent or leave L
is not required for amicus briefs by'the United States, an agency or office
of the United,,States, or by a State or Territory. Fed. R. App. P. 29.

11th Cir. R. 29-1. Motions for Leave.

Motions for leave to file a brief of amicus curiae must comply with FRAP
27 and 11th Cir. R. 27-1, including the requirement of a Certificate of Interested
Persons and Corporate Disclosure Statement as described in FRAP 26.1 and the
accompanying circuit rules.

11th Cir. R. 28-2. Briefs - Contents. ,7
EIc,~riheipa1~Vk~i~A~rief .shalli e~nsist, in the order listed, of the

following:
(a) Cover Page. Elements to be shown on the cover page include ... L
(b) Certificate of Interested Persons and Corporate Disclosure Statement. A
Certificate ...
(c) Statement Regarding Oral Argument. Appellant's brief shall include ...
(d) Table of Contents and Ciations. The table of contents and citations shall
include... '
(e) Statement Regarding Adoption of Briefs of Other Parties. A party who ...
(f) Statement of Jurisdiction. Each brief shall include a concise statement of the
statutory or other basis of the jurisdiction of this court, containing citations of L
authority when necessary.
(g) Statement of the Issues.
(h) Statement of the Case &. C
(i) Summary of the Argument. The opening brief of the parties shall .
() Argument and Citations of Authority....
(k) Conclusion.
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(1) Certificate of Service

11th Cir. I.O.P. 29 Amicus Brief.
The clerk has authority to refuse the submission of any a'icus brief whichK: does not comply with FRAP 32 and 11th Cir. R. 28-1, 28-2, 31-1, 32-3.

L Fed. Cir. R 29. Brief of an amicus curiae.

(a) Content; form. The brief of an amicus curiae shall comply with Rules 28 and
L 32 of the Federal Circuit Rules except as provided in this rule. . _tae

reLate. ..... f .. is. . C.n. fThe shall main of .bar......- ao iaions

L in()theroughnztin (6) o be2 anvtd (1)o Rule 28.(A) curihee bredrf we irecite by tes

Th court.Ber afsoch a n and othae orgadizationse will ubes placd on thelist upon

request. The request shall be reviewed annually not later than October 1st.

L .. . ..

I,~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~. .. .. ......

Li
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SUPREME COURT RULE 37. BRIEF OF AN AMICUS CURIAE
LJ

.1. An amicus curiae brief which brings relevant matter to the attention of the
Court that has not already been brought to its attention by the parties is of 7
considerable help to the Court. An amicus brief which does not serve this L
purpose simply burdens the staff and facilities of the Court and its filing is not
favored.

.3. A brief of an amicus curiae in a case before the Court for oral argument may
be filed when accomp anied by the written consent of all parties and 7ented

witi h imA.wd~e ~ bi f~...A 5.......PMotd r~fi

.4 When consent to the filing of a brief of ani amicus cwiae in a case before the

Court for oral argument is refused by a party to the case, O.etaid[

~poed r~ ai pint vih~~.j b~prseiic:W _01.(.a, I Aintin i [

Wni~us briel? on witten nseit. The motion state the nature of

the applicant's interest and set forth facts or questions of law that have not been, r

or reasons for believing that they will not be, presented by the parties and their
relevancy to the disposition of the case. The motion may in no event exceed five
pages. A party served with the motion may file an objection thereto concisely 7
stating the reasons for withholding consent which must be printed in accordance L

with Rule 33. The cover of an amicus brief must identify the party supported or
indicate whether it supports affirmance or reversal [2
.5 Consent to the filing of a brief of an anicus curiae is not necessary when

the brief is presented on behalf of the United States by the Solicitor General; on [2
behalf of any agency of the United States authorzed by law to appear on its own

behalf when submitted by the agencys authorized legal representative; on behalf I

of a State, Territory, or Commonwealth when submitted by its Attorney General;
or on behalf of a political subdivision of a- State, Tertory, or Commonwealth

when submitted by its authorized law officer. [

.6 I3V~i for ni~ioti fild ~deothionshaule eiui only sttethe nture
applicabl provisi n dst fcsoqutin of lue 1 4 n .(iet aw it hat hbvesnotibeen,~

or rasonforbeliev beingththere wllsotobf thsenedamiCby 4 th1e partgies andb themir

stain the argueasons forwthh oldngcsonsentr which mutbbeitdi accordance~

ienvicae whte tspot *imneo eesl

the.....e... s prsne oqeafofteUitdSae by theSoicto Gneal o

[2
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AGENDA I-C

L Item 91-25
Washington, D.C.
September 22-23, 1993

TO: Honorable Kenneth F. Ripple, Chair
Members of the Advisory Committee on Appellate Rules and Liaison
Members

FROM: Carol Ann Mooney, Reporter -
FROM- ter

DATE: September 1, 1993

SUBJECT: Item 91-25, amendment of Rule 35 to specify the contents of a
suggestion/petition for rehearing in banc

Background

r The Local Rules Project Report stated:

Nine of the courts have directives outlining the form of a suggestion for an
in banc determination.... The courts perceive a need to regulate -in this area.
Yet, such regulation may be quite confusing to practitioners. It is not clear from
these local rules whether the variations found in the rules are actually necessary.
The Local Rules Project recommends that the Advisory Committee consider
amending Appellate Rule 35 to incorporate a description of the suggestion which
would be uniform among all the courts.

When responding to that Report and with regard to that specific recommendation,
7 the Fifth Circuit suggested that the Advisory Committee consider use of the 5th Cir. R.
L 35. A copy of that Fifth Circuit Rule is attached to this memorandum along with the -

local rules and internal operating procedures of the other circuits.

The Advisory Committee first discussed the issue at its December 1991 meeting.,-,_
At that time the consensus of the Committee was that a general review of Rule 35
should be undertaken at some future time but the Committee was not particularly
interested in developing a rule specifying the contents of such documents.

L Since that initial discussion, the Committee has done a more general review of
Rule 35. As a result of that consideration the Advisory Committee has approved a
major change in Rule 35. That change, if ultimately enacted, will treat a request for
rehearing in banc like a petition for panel rehearing so that a request for rehearing in
banc will suspend the finality of a court of appeals' judgment and extend the period for
filing a petition for writ of certiorari. In addition, the Committee has approved changing
the term "suggestion for rehearing in banc" to "petition for rehearing in banc." Those
proposed amendments have been approved by the Standing Committee for publication to
the bench and bar and will be published sometime after December 1.

In addition, former Solicitor General Starr proposed that Rule 35 be amended to
provide that the existence of inter-circuit conflict is grounds for granting in banc

L



consideration. The suggestion is docketed as Item 92-4.> That proposal is currently on
hold until Solicitor General Days has the opportunity to formulate a position.

Because the Advisory Committee's initial response to the suggestion that Rule 35
be amended to specify the contents of'a suggestion/petition for rehearing was lukewarm,
item 91-25 was included among the possible "dead list" items circulated last March. At
that time two members indicated interest in pursuing the suggestion, so it is ,now before
the Committee.

Local Rules

Eleven circuit have local rules that include some provision concerning the
contents of a suggestion/petition for in banc consideration.

Fed. R. App. P. 35 states that a hearing or rehearing in banc

will not be ordered except (1) when consideration by the full court is
necessary to secure or maintain uniformity ofits decisions, or (2)-when the 7
proceeding-involves a question of exceptional importance.

Ten circuits require a petition for in banc consideration to include a statement
demonstrating that in banc consideration is appropriate. The statement'must provide
that either:

1) the appeal is of exceptional importance (most also require that the issue
be set forth in a single sentence); or

2) the panel decision is contrary to a decision of the circuit or of the
Supreme Court, with cites to the' decisions, and that consideration by the full court
is necessary to secure and maintain uniformn circuit decisions.

Eight of those circuits require such a statement only if the petitioner is represented by
counsel; two circuits require such a statement without regard to whether the party is
represented by counsel.2 The apparent purpose of the requirement is to cause the
drafter of a'petition to focus upon the grounds for -granting an in banc hearing.-

D.C.'Cir. R. 15; 1st Cir. R. 35.1; 3d Cir. R. 22; 5th Cir. R. 35.2.2; 6th'Cir. R. 14;
7th Cir. R.' 40(c); Sth Cir. R. 35A(c)(2); 10th Cir. R. 35.2.2; 11th Cir. R. 35.6(c); Fed. Cir.
R. 35(b).

2 D.C. Cir. R. 15 (a)(3); and 7th Cir. R. 40(c). 7
2 ' -'



Other than the required "statement" there is little uniformity among the local

rules.
1. Five circuits impose page limits on requests for in banc consideration.

2. Two circuits require a request for in banc consideration to include essentially the

same items as a brief -- certificate of interested persons, table of contents and

L table of authorities, statement of the issue/s, statement of the case including

necessary facts; argument, conclusion, and certificate of service.4

3. Two other circuits require that the suggestion/petition have a table of contents

and table of authorities. 5

4. Two circuits require that a suggestion for rehearing in banc be accompanied by a

F copy of the opinion, order, or judgment sought to be reviewed.6

L 5. Two circuits require that' if a suggestion for rehearing in 'banc is combined with a

petition for panel rehearing that the cover page make reference to both requests.7

6. One circuit states that a suggestion for rehearing in banc must "be complete in

LI itself' and not incorporated in the petition for rehearing before the panel and that

it cannot adopt by reference any matter from the petition for panel rehearing or

7 from any other brief or motion in the case.8 Two other circuits state that a

3 D.C. Cir. I.O.P. XIII.B.2. (11 printed pages or 15 typewritten'pages); 5th Cir. R.

35.5. (15 pages); 10th Cir. R. 35.5. (15 pages); 11th Cir. R. 36-8 (15 pages); Fed. Cir.

R. 35 (five pages for a suggestion for hearing in banc and 15 pages for a suggestion for

rehearing in banc). -

7 ' 5th Cir. R. 35.2; and 11th Cir. R. 35-6. The Federal Circuit Rules do not state

L that such items must be included in a request for in banc consideration; but, when

setting page limits, the rule provides that the pages containing certificate of interest,

table of contents, table of citations, and any addendum containing statutes, rules,

7 regulations, etc. are excluded. Fed. Cir. R. 35(c) & (d).

: 7th Cir. R. 40(a); and Fed. Cir. R. 35(c) & (d).

6 3d Cir. R. 22.1; and Fed. Cir. R. 35(d).

7t ' 9th Cir. R. 35-1; and 10th Cir. R. 35.2.1.

s 5th Cir. R. 35.2. Another proposed amendment to Rule 35 that is scheduled for

L publication in December omits language from Rule 35 that could be read as prohibiting

the Fifth Circuit's requirement that a petition for panel rehearing and a suggestion for in

banc rehearing be in separate documents. The second sentence of Rule 35(c) currently

Lr states:
A suggestion for a rehearing in banc must be made within the time prescribed by

Rule 40 for filing a petition for rehearing, whether the suggestion is made in such

petition or otherwise.
The proposed amendment deletes the last phrase beginning with the word "whether."

i> 3



L
suggestion may not refer to or adopt by reference any matter from other briefs or
motions in the case.9

Drafts -

1. Draft One. Ld ,

The vast majority of the 'circuits have Ilocal rules aimed' at emphasizing the narrow
grounds thatwill supportan order for in banc consideration. The circuits apparently
believe either that Fed. R. App.-P. 35(a) is not clear enough, or that some additional
emphasis lis ,ntcess~ary. Therefore, one possible way, to amend Rule 35 is to provide such

emphasis jI

Rule 35. Determination of a Causes by the 'Court in Banc '

1 (a) Wien Hearing or Reheaing in Banc BWll Be Ordered. -- A'majority-of the Li
2 circuit judges- who are in regular active service may order that an appeal or other

3 proceeding be heard or reheard by the court of appeals in banc.- Sieh a An in banc K
4 hearing or rehearing is not favored and ordinarily will not be ordered eat ewhe1

5 unless:

6 (1) consideration by the full' court is necessary to secure or maintain

7 uniformity of its decisions, or L
8 (2) the proceeding involves a question of exceptional importance. [?

9 (b) S*&ggestiem Petition of a Eard for Hearing or Rehearing in Banc. - A party may

10 suggest the appropriatenzss cf petition for a hearing or rehearing in banc. The petition I

11 must begin with a statement that either

12 (1) the panel decision conflicts with a decision of the United States

9 8th Cir. R. 35A(c); 10th Cir. R. 35.5. L
4
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L 13 Supreme Court or of the court to which the petition is addressed (citations to the

n14 conflicting case or cases is required) and that consideration by the full court is

15 necessary to secure and maintain uniformity of the court's decisions: or

El6 ((2) the appeal involves one or more questions of exceptional importance:

717 each such question must be concisely stated. preferably in a single sentence.
L

18 No response shall be filed unless the court shall so order. The clerk shall transmit any

U19 such suggestion to the members of the panel and the judges of the courtiwho are in

ZO 20 regular active sevice but a vote need not be taken to determine whether the cause shall

gQ1 be heard or reheard in bane utesfes a judge in regular aetiye sevciee or a judge who was a

22 member of the panel that rendered a decision sought to be reheard requests a sote n

LZ3 such a suggestion made by a parts.

r-24 (c) Time for Suggeifion Petition of a fany for Hearing or Rehearing in Banc,

25 Suggestion Does Not Stay Mandate. - If a party desires to seggest that petition for an

L26 appeal to be heard initially in banc, the suggestien petition must be made filed by the

F0!7 date on which the appellee's brief is filed. A suggestie petition for a rehearing in banc

28 must be made filed within the time prescribed by Rule 40' for filing a petition for
r
U29 rehearing. , whether the suggestion is made in such petition or otherwise. The pendene'

0 of such a suggestion whether or not included in a petition for rehearing shall not affeet

f31 the finality of the judgment of the court of appeals or stay the issuanee of the mandate.

32 -(d Number of Copies. - The number of copies that must be filed may be

r 3 prescribed by local rule and may be altered by order in a particular case.

r4 (e) Response.-- No response may be filed to a petition for in banc consideration

5
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35 unless the court orders a response.

36 (fl Voting on a Petitionm-- The clerk must transmit any such petition to the

judges of the court who are in regular active service and.,with respect to a petition for

8 rehearing, toany other members ofthe panel that rendered the decision sought to be

39 reheard but a vote ,need not be taken to determine whether the cause will be heard or

'0 reheard in banc unless a judge requests a vote..

Committee Note

Subdivision (a). The only changes are stylistic; no substantive changes are
intended.

Subdivision (b). The amendment requires that each petition for in banc
consideration begin with a statement that concisely demonstrates that the case meets the
criteria for in banc consideration. It is the Comrnittee's hope that requiring such a
statement will cause the drafter of a petition to focus on the narrow grounds that support
granting in banc consideration and to realize that a petition should not be filed unless
the case meets those rigid standards. Counsel are reminded that their duty isfully
discharged without filing a petition for rehearing in banc unless the case meets the rigid
standards of subdivision (a) of this Rule.,

To improve the clarity of the Rule, the material dealing with filing a response to a
petition and with voting on a petition have been'moved to new subdivisions (e) and (f).

Subdivision (e). This is a new subdivision. The substance of the subdivision,
however, was drawn from former subdivision (b). The only changes are stylistic; no
substantive changes are intended. H

Subdivision (f). This is a new subdivision. The substance of the subdivision,
however, was drawn from former subdivision (b). The only changes are stylistic; no

substantive changes are intended.

Li
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L 2. Draft Two.

If the Cormmittee is interested in imposing page limits on petitions for in banc

consideration or in specifying the contents of such petitions, the existing local rules can

serve as a model. The following draft incorporates many of the ideas found in the local

L rules.
7~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

L Rule 35. Determination of a Causes by the Court in Banc

1 (a) When Hearing or Rehearing in Banc Will Be Qrdered - A majority of the

2 circuit judges who are in regular active service may order that an appeal or other

3 proceeding be heard or reheard by the court of appeals in banc. Sueh-a An in banc

r 4 hearing or rehearing is not favored and ordinarily will not be ordered erieept when

5 unless:
7

6 (1) consideration by the full court is necessary to secure or maintain

7 uniformity of its decisions, or

8 (2) the proceeding involves a question of exceptional importance.

9 (b) Suqertie Petition of a Party for Hearing or Rehearing in Banc. - A party may

L10 suggest th appropriatencss 0f petition for a hearing or rehearing in banc.

711 (1)' Contents. --The petition must include in the following order:

12 (A) a cover as required by Rule 32(b)(1):10

7 .

L 13 (B) a statement that either

14 (i) the panel decision conflicts with a decision of the

'° Rule 32(b)(1), as approved- for publication in December, states:

(1) A petition for rehearing. a petition for rehearing in banc. and any

response to such petition must shall be produced in a manner prescribed

by subdivision (a) with a cover the same color as the party's principal brief.

It does not apply to a petition for an initial hearing in banc. Should it?

7



15 United States Supreme Court or of the court to which the, [7

16 petitiori is addressed (citations to the conflicting case or cases

17 is require-d) and that consideration: bv the full court is

18 necessary to secure and maintain uniformity of the court's '7

19 decisions:.or ^.

20 (ii) the appeal involves one or more questions of

21 exceptional importance., each such question must be concisely

22 - -< ' stated, preferably in, a-single sentence:

23 (C)! the corporate disclosure statement required by Rule 26.1:

24 (D) a table of contents and a table of authorities cited, both with

25 page references:

26 (E) a statement of the issue or issues meriting in.banc

27 consideration:

28 > (F) 'a statement of the case including the nature of the case, the

29 course of the proceedings and the disposition of the case:

30 (G) a statement of any factsmnecessary to argument of the issues:

31 (H) an argurent that must address specifically not only the merits L

32 of the issue but why it is worthy of in bancconsideration: and C

33 (I) a conclusion.

34 (2) Length.-- Except by permission of the court, or as specified by local L

35 rule. a petition for in banc consideration must not exceed 15 pages. exclusive of L

36 pages contairning the corporate disclosure statement. table of contents. table of

8
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L37 authorities, proof of service, and any addendum containing ss les.

r38 regulations. etc.

39 '(3) Number of Copies. - The number of copies that must be filed may be

L,40 prescribed by local rule and may be altered by order in a particular case.

L41 No response shall be filed unless the court shall so order. The clerk shall transmit any

42 such suggestiofn to the members of the panl and the judges of the court who are in

K43 regular active serice but a sote need net be talen, to detcremine whether the cause shall

44 be heard or reheard in bane unless a judge in regular active s-erne or a judge who was a

L45 member of th -panel that rendered a decision sought to be reheard requests a vote en

46 such a suggestion made by a party

L- 47 (c) Time for Suggestoft Petition of a £arny for Hearing or Rehearing in Aanc,

48 Suggestion Docs Neot 7tay andate. - If a party desires to suggest that petition for an

49 appeal to be heard initially in banc, the suggestion petition must be meade filed by the

50 date on which the appellee's brief is filed. A suggestieo petition for a rehearing in banc

51 must be made filed within the time prescribed by Rule 40 for filing a petition for
L .

52 rehearing. , whether the suggestion is made in such petition or other.ise. The pendency

53 of such a suggstion whether or not ineluded in a petition for rehearing shall not aff-et

6 54 the finality of the judgment of the court of appeals or stay the isane of the mandate.

55 (d) f .umber of Copies that must be filed may be

56 prescribed by local rule and may be altered by order in a particular ease.

57 (d' Response.- No response may be filed to a petition for in banc consideration

58 unless the court orders a response.

L9
9
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59 (e) Voting on a Petition. -- The, clerk must transmit any such petition to the 7

50 judges of the court who are in regular active service and. with respect to a petition for

)I rehearing., to any other members of the panel that rendered the decision sought to be

reheard but a vote need not be taken to determine whether the cause will be heard or 7
i3 reheard in banc unless a judge requests a vote.

Committee Note

Subdivision (a). The only changes are stylistic; no substantive changes are
intended.

Subdivision (b) paragraph (1). The amendment creates a separate paragraph a
that specifies the items that must be included in a petition for in banc consideration. In
general the items are the same as those that must be included in a party's principal brief:
The amendment, however, also requires each petition for in banc consideration to begin L
with a concise statement demonstrating that the case meetsithe' criteria' for in banc-
consideration. It, is the ,Conmmittee's hope that requiring such a statement will cause the 1
drafter of a petition to focus on the narrow grounds that support granting in banc
consideration and to realize that a petition should not be filed unless the case meets
those rigid standards. Counsel are reminded 'that their duty is'fully discharged without K
filing a petition for rehearing in banc unless the case meets the rigid standards of
subdivision (a) of this Rule.

To improve the clarity of the Rule, the material dealing with filing a response to a L

petition and with voting on a petition have been moved to new subdivisions (d) and (e). -

Subdivision, (b) paragraph (2). This new provision establishes a maximum length L
for a petition. Fifteen pages is the length currently used in the D.C., Fifth, Tenth,
Eleventh, and Federal Circuits. Each request for in banc consideration must be studied 7
by every active judge of the court and is a serious call on limited judicial resources. 'The
extraordinary nature of the issue or the threat to uniformity of the court's decision can 7

be established in most cases in less than fifteen pages.

Subdivision (b) paragraph (3). The provision governing the number of copies has
simply been moved from subdivision (d) to this new paragraph. The change is stylistic;
no substantive changes are intended.

Subdivision (d). This'is a new subdivision. The substance of the subdivision,
however, was drawn from former subdivision (b). The only changes are stylistic; no
substantive changes are intended.

10
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Subdivision (e). . By is a new subdivision. The substance of the

subdivision, however, was drawn from former subdivision (b). The only changes are

stylistic; no substantive changes are intended.

7K
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Contents and Form of a Suggestion/Petition for Rehearing In Banc

D.C. Cir. R. 15. Petitions for Rehearing, Suggestions for Hearingor 'Rehearing En Banc,
Mandates and Remands L.J

(a) Petitions for Rehearing and Suggestions for Hearing and Rehearing En Banc.

EL
(3) Contents of Suggestion for En Banc Consideration. A suggestion as to

the appropriateness of hearing or rehearing en banc should be made only where 7
the criteria for en banc consideration set forth in Rule 35(a) of the Federal Rules
of Appellate Procedure are satisfied. A suggestion for hearing or rehearing en
banc shall contain a separate introductory section, captioned "Concise Statement
of Issue and Its Importance," that shall set forth the reasons why the case is of
exceptional importance or, where applicable, with what decision or decisions of
the Supreme Court of the United States, of this Court, or of any other federal
appellate court, the panel decision is claimed to be in conflict. Without such a J
statement, the suggestion will not be accepted for filing.

D.C. Cir. I.O.P. XIII.B. Reconsideratiou.
L

2. Rehearing En Banc.
... The suggestion cannot be more than 11 printed pages in length, or 15
typewritten pages; motions to exceed this limitation are rarely granted....

1st Cir. R. 35.1. Petitions for In Banc Consideration.
Supplementing FRAP Rule 35, the following requirement shall apply:

Each application shall be submitted with ten copies. L

Where the party suggesting in banc consideration is represented by counsel,
the petition shall include one or both of the following statements as applicable: L

I express a belief, based on a reasoned and studied professional judgment,
that the panel decision is contrary to the following decision(s) of the
Supreme Court of the United States or the precedents of this circuit and
that consideration by the full court is necessary to secure and maintain
uniformity of decisions in this court: [cite specifically the case or cases];

I express a belief, based on a reasoned and studied professional judgment,
that this appeal involves one or more questions of exceptional importance:
[set forth each question in one sentence].

12



1L. 3rd Cir. R. 22. Required statement of rehearing in banc.
Where the petitioner for rehearing in banc is represented by counsel, the

petition shall contain, so far as is pertinent, the following statement of counsel:

"I express a belief, based on a reasoned and studied professional
judgment, that the panel decision is contrary to decisions of the United
States Court of Appeals for the Third Circuit or the Supreme Court of the
United States, and that -consideration of the, full court is necessary to
secure and maintain uniformity of decision in, this Court, to-wit, the panel's

L decision is contrary to the decisions of this Court or the Supreme Court in
[citing specifically the case or cases],

Or, that this appeal involves a question of exceptional importance,
to wit [set forth in one sentence]."

3rd Cir. R. 22.1. Required attachments to petition for rehearing.
A petition seeking either panel rehearing or rehearing in banc shall include

as an exhibit a copy of the panel's Judgment, Order, and Opinion, if any, as to
which rehearing is sought.

L 5th Cir. R. 35. Determination of Causes by the Court En Banc.
35.1. Caution. As is noted in FRAP 35, en banc hearing or rehearing of

appeals is not favored. Among the reasons for this is that each request for en
L. banc consideration must be studied by every active judge of the Court and hence

is a serious call on limited judicial resources. Counsel have a duty to the Court
flr commensurate with that owed their clients to read with attention and observe with
L restraint the certificates required of them in 35.2.2 below. The Court takes the

view that, givenm thd extraordinary nature of suggestions 'for en banc consideration,
it is fully justified in imposing sanctions of its own initiative under, inter alia, Fed.
R. App. P. 38 and 28 U.S.C. § 1927, upon the person who signed the suggestions,
the represented"'par, or both, for manifest abuse of the procedure.

L 35.2. Fad of Suggestion. Twenty copies of every suggestion of en banc
consideration, whether upon initial hearing or rehearing, shall be filed. The
suggestion shall not be incorporated in the petition for rehearing before the panel,
if one is filed, but shall be complete in itsef. In no case shall-a suggestion of en
banc consideration adopt by reference any matter from the petitions for panel
rehearing or from any other briefs or motions in the case. A suggestion of en
banc consideration shall contain the following items, in order:

35.2.1. Certificate of interested persons required for briefs by 28.2.1.

35.2.2. If the party suggesting en banc consideration is represented
by counsel, one or both of the following statements of counsel, as

13



applicable:
I express a belief, based on a, reasoned and studied professional

judgment, that the panel decision is contrary to the following decision(s) of
the United States Court of Appeals for the Fifth Circuit [or the Supreme L
Court of the United States], and that consideration, by the full court is
necessary to secure and maintain uniformity of decisions gin this Court:
. citingespescifially thecaseor'cases]. K d

L Iexpress a belief based on arreasoned and studied profsional
judg ment;,j th latis ,appeal I "Ivolves one o more, questions lof exceptional l
lipofrtance [setfoh, each tquestion6in one, sentence]. , iJ

.1ll1qj' "|>Ilra i , 1, Ok, "i 't! " ' Ik, ,

[ llrD6,hp,; l A; 1ttorney of rrecord for L____

Counsel are reminded that in every case the duty of counsel is fully
discharged without filing a suggestion for rehearing en banc unless the case
meets thef rigid standards of FR 35(a). i

35.2.3. Table of contents and citations, i

35.2.4. Statement of the issue or issues asserted to merit en banc
consideration. It will rarely occur that these will be the same as -those 1 i
appropriate for panel rehearing. A suggestion, of en banc consideration
must be limited to the circumstances enumerated in FRAP 35(a).

35.2.5. Statement of the coursejof proceedings and disposition of
this case;

352.6. Statement ,of any facts necessary to the argument of the
issues;,

Li
35.2.7. Argument and authorities. These shall concern only the

issues required by paragraph (.2.4) hereof and shall address specifically, not g

only their merit, but why they are contended to be worthy of en banc a

consideration.
77

35.2.8. Conclusion; and , LI

35.2.9. Certificate of service. E

35.5. Length. A suggestion for en banc consideration shall not exceed 15 E
pages in length, without permission of the Court. 7

14 7



6th Cir. R. 14. En Banc - Required Statement for Rehearing En Banc

(b) Required statement for rehearing enhbanc. Where the petitioner is
represented by counsel the petition shall contain, on the first page of the petition,
one or both of the following statements of counsel as applicable:

REQUIRED STATEMENTS FOR REHEARING ENBANC
(Designate one or both relied on)

LI I express a belief, based on a reasoned and studied professional judgment,
that the panel decision is contrary to the following decision(s) of the United
States Court of Appeals for the Sixth Circuit for the Supreme Court of the United
States] and that consideration by the full Court is necessary to secure and
maintain uniformity of decisions: [citing specifically the case or cases].

I express a belief, based on a reasoned and studied professional judgment,
that this appeal involves one or more questions of exceptional importance: [set
forth each question in one sentence].

(Signature)

Attorney of record for:

L (c) Counsel not obligated to file. En banc consideration of a case is an
extraordinary measure, and in every case the duty of counsel is fully discharged
without filing a suggestion for rehearing en banc unless the case meets the rigid
standards of Rule 35(a) of the Federal Rules of Appellate Procedure. The filing
of a petition for rehearing or suggestion for rehearing en banc are not
prerequisites to the filing of a petition for writ of certiorari.

15



7th Cir. R. 40. Petitions for Rehearing 7

(a) Table of Contents. The petition for rehearing shall include a table of
contents with page references' and a table of cases (alphabetically arranged),
statutes and other auth orities cited, with reference to the pages of the brief where
they are cited.

(b') Number of Copies. Fifteen copies of a petition for rehearing shall be
filed, except that 25 shall be filed if the petitioner suggests rehearing in banc.

(c),: Required Statement for Suggestion of Rehearng In Banc. Suggestions
that an appeal be reheard in banc shall state in a concise sentence at the
beginning of the petition why the appeal is of exceptional importance or with what
decision of the United States Supreme Court, th'is'court, or another court of
appeals the panel"decision is claimed tobe' in conflict.

s ~~~~~~~~~~~~LJ

8th Cir. R 35A. Hearin`g and Rehearing En Banc.

(c) Suggestion for En Banc Disposition. A suggestion shall not refer to or
adopt by reference any matter from other briefs or motions in the case.

(1) Number. A party seeking an en banc proceeding shall file 18
copies of a suggestion for hearing or rehearing en banc. IIJ

(2) Required Statement. The suggestion of any party represented by
counsel and seeking hearing or rehearing en banc shall include one or both L
of the following statements signed by counsel:

(i) I express a belief, based on a reasoned and studied professional
Judgment, that the' decision-is contrary to the following decisions of
the United States Court of Appeals -for the Eighth Circuit [or the
Supreme Court ofth'e United States], and that consideration"by the 7
full court is necessary to secure and maintain uniformity of decisions
in this court: [cite specifically the case or cases].

Attorney of Record
for [Name of Party] L

16
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(ii) I express a belief, based on a reasoned and studied professional
judgment, that this appeal raises the following questions of
exceptional importance: [set forth each question in one sentence].

Attorney of Record
for [Name of Party]

9th Cir. R. 35-1 Suggestion of the Appropriateness of Rehearing En Banc

Where a suggestion of the appropriateness of a rehearing en banc is made
pursuant to FRAP 35(b) as part of a petition for rehearing, a reference to such
suggestion, as well as to the petition for rehearing, shall appear on the cover of
the combined petition and suggestion.

When the opinion of a panel directly conflicts with an existing opinion by
another court of appeals and substantially affects a rule of national application in
which there is an overriding need for national uniformity, the existence of such
conflict is an appropriate ground for suggestion a rehearing en banc.

10th Cir. R. 35. Determination of Causes by the Court En Banc.

35.2 Form and Content of Suggestion for Hearing or Rehearing En Banc.

35.2.1 Suggestion in Petition for Rehearing. When a suggestion for
rehearing en banc is made in a petition for rehearing, a reference to the
suggestion, as well as to the petition for rehearing, shall appear on the
cover page and in the title of the document.

35.2.2. Essential Allegations. When a party seeking en banc
consideration is represented by counsel, the petition must contain one or
both of the following statements of counsel, as applicable.

(a) I express'a belief based on a reasoned and studied professional
judgment that the panel decision is contrary to the following decision(s) of
the United States Supreme Court or of the United States Court of Appeals
for the Tenth Circuit, and consideration by the full court is necessary toL secure and maintain uniformity of decisions in this court [citing specifically
the case or cases].

71 (b) I express a belief based on a reasoned and studied professional
judgment that this appeal involves one or more questions of exceptional

17



importance: [set forth each question in one sentence].
/s/~~~~~~~~~~L

Attorney of Record for __ _

35.5. Form of Request. Suggestions for en banc consideration shall not exceed 15
pages in length. If made jointly with a petition for rehearing, the combined
documents shall not exceed 15 pages and shall be complete within themselves
without reference to prior motions or briefs.

11th Cir. R. 35-6. Form of Suggestion.,

A suggestion of en banc consideration shall be bound in a white cover
which is clearly labeled with the title "Suggestion of Rehearing (or Hearing) En
Banc". A suggestion of rehearing en banc will also be treated as a petition for
rehearing before the original panel. A petition for rehearingwill not be treated
as a suggestibon for rehearing en banc. A suggestion of en banc consideration L.
shall contain the following itemsjin this sequence:,

(a) a cover page as required by 11th Cir. R. 29-2(a); ^

(b) A Certificate of Interested Persons and Corporate Disclosure Statement 1
as described in FRAP 26.1 and the accompanying circuit rules.

(c) where the party suggesting en banc consideration is represented by j
counsel, one or both of the following statements of counsel as applicable:

I express a belief, based on a reasoned and studied professional L
judgment, that the panel 'decision is contrary to the following decision(s) of
the Supremne Court of the United States or the precedents of this circuit
and that consideration by the full court is necessary to secure and maintain
uniformity of decisions in this court: [cite specifically the case or cases]

I express a belief, based on a reasoned and studied professional
judgment, that this appeal involves one or more questions of exceptional
importance: [set forth each question in one sentence]

Attorney of Record for

(d) table of contents and citations;

18
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r; - (e) statement of the issue(s) asserted to merit en banc consideration;

(f) statement of the course of proceedings and' disposition of the case;

(g) statement of any facts necessary to argument of the issues;

[ (h) argument and authorities. These shall concern only the issues and
--shall address specifically not only their merit but why they are contended to
be worthy of en banc consideration;

(i) conclusion;

(j) certificate of service.

Kfs i1th Cir. R. 35-8. Length.
L

A suggestion of en banc consideration shall not exceed 15 pages, and if
made with a petition for rehearing (whether or not they are combined in a single
document) the combined documents shall not exceed 15 pages.

Fed. Cir. R. 35. Determination of causes by the court in banc.

(b) Content of suggestion for hearing or rehearing in banc. A suggestion
that an appeal be initially heard in banc shall contain the following statement of
counsel at the beginning of the -suggestion:

Based on my reasoned and studied professional judgment, I believe this
appeal requires answer to one or more precedent-setting questions of

L exceptional importance: (set forth each question in-a separate sentence).

r 7

L. Attorney of Record for

id A suggestion that an appeal be reheard in banc shall contain one or both of the
L. following statements of counsel, as applicable, at the beginning of the suggestion:

Based on my reasoned and studied professional judgment, I believe the
panel decision is contrary to the following decision(s) of the Supreme
Court of the United States or the precedent(a) of this court: (cite
specifically the decision(s) or precedent(s)).

19
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m

Based on my reasoned and studied professional judgment, I believe this
appeal requires answer to one or more precedent-setting questions of l
exceptional importance: (set forth each question in -a separate sentence).

Attorney of Record for '_Of

(c) Suggestion for hearing inlbanc; response; format; service; length; cover;
certificate of interest; number of copies. A, suggestion for hearing in banc or
response if requested by the court shall be in the form prescribed by Rule 32(a) F
of the Federal Rules of Appellate Procedure. A suggestion for hearing in banc
shall not exceed five pages, excluding pages containing the certificate of interest,
table of contents, table of citations, and any addenduqmcontaining statutes, rules,
regulations, etc. The cover shall contain the information required of briefs (see
Fed. Cir. R. 32(e)). The cover of the suggestion shall be yellow and the cover of,
the answer, if one is required by the court, shall be brown. A certificate of L
interest (see Fed. Cir. R. 47.4) shall immediately follow the-cover. Fifteen copies
of the suggestion for hearing in lbanc shall be filed with the court',and itwo copies
shall be served on each part separately represented,

(d) Suggestions for rehearing in banc; response; format; service; length; cover; 7
certificate of interest; appendix; numberof copies., A suggestion for rehearing in J.. i
banc or response if requested by the court shall be in the form prescribed by Rule
32(a) of the Federal Rules of Appellate Procedure. A suggestion for rehearing in
banc or response may not exceed 15 pages, excluding pages containing the
certificate of interest, table of contents, table of citations, and any adoendum
containing statutes, rules, regulations, etc. The cover shall contain the
information required of brefs (see Fed. Cir. R. 32(e)). The cover of the
suggestion shall be yellow and the cover of. the answer, if one is required by the
court, shall be brown. A certificate of interest (see Fed. Cir. R. 474)' shall 7
immediately follow the cover. A copy of the opinion in the appeal sought to be
reheard shall be bound with the suggestion as an appendix. Fifteen copies of the
suggestion for rehearing in banic shall be filed with the court, and two copies shall L
be served on each party'separately represented.

20
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U. S. Department of Justice

Office of the Solicitor General

The Solica'or General Washington, D.C. 20530

September 13, 1993

The Honorable Kenneth F. Ripple
Chairman, Advisory Committee on
Appellate Rules

208 U.S. Courthouse
204 Main Street
South Bend, Indiana 46601-2122

Re: FRAP Item 92-4: Amendment of Rule 35

Dear Judge Ripple:

L) Thank you for your letter of August 13, 1993 concerning the
above item. The Department has recently completed a study of this
item. Based on that study, the Department would like to go forwardL with our proposal at the September, 1993 meeting. Thus, we request
that the item be placed on the agenda for that meeting.

I have revised the proposal in two significant respects.
First, I do not propose deleting the language in the existing rule
which states that rehearing in banc "is not favored." Second, I do
not propose making the existence of a conflict between a panel and
a state court of highest resort a ground for rehearing in banc.

I do, however, recommend that Rule 35 be amended to make theL existence of an inter-circuit conflict a ground for rehearing in
banc. The grounds for this proposal are set forth in the attached
memorandum, which describes the results of a study the DepartmentL recently conducted concerning this matter.

Thank you for your assistance in this matter.

Jo Sincerely,

Drew S. Days III
7 Solicitor General

cc: Carol Ann Mooney
Reporter, Appellate Rules Committee

Robert E. Kopp
Director, Appellate Staff
Civil Division
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A STUDY OF WHETHER FRAP 35 SHOULD BE AMENDEDL TO MAKE THE EXISTENCE OF AN INTER-CIRCUIT CONFLICT
AN ADDITIONAL GROUND FOR GRANTING REHEARING IN BANC

I. Introduction and Summary.

Former Solicitor General Starr requested the Appellate RulesCommittee to consider whether FRAP 35 should be amended to read asfollows:

(a) When Rehearing or Rehearing In Band Will Be Ordered. AL majority of the circuit judges who are in regular active
service may order that an appeal or other proceeding be heardor reheard by the court of appeals in banc Such a hearing orrehearing is not favored and ordinarily will not be ordered
except (1) when consideration by the full court is necessaryto secure or maintain uniformity of its decisions, (2) when adecision of the court is in conflict with the decision ofanother federal ,court of appeals on the same matter or
resolves a federal auestion in a lay in conflict with a statecourt of last resortior (+2) .l3 when the proceeding involves

L a question of exceptional'importance.',

7 To aid the ,Committee in considering this proposal, theL. Department, of JUistice,,,has, conducted a study of the matter, whichincluded a review of the existing use of rehearing in banc by thecircuits toprevent unnecessary inter-circuit conflicts. We alsosurveyed the literature concerning this item andrevie*-ed variousL other proposossible alternatives for helping to prevent
unnecessary'inter-cirtuit conflicts.L

L- This memorandum presents the results of our study. We found
that inter-circuit'c6ntlicts create 'significant problems for the

m appellate system. I ter-circuit conflicts create the impression
that the law depends on the fortuity of where the litigation
-occurs, and therefore undermine public confidence in the uniformity
of the law. Inter-circuit 6onflicts'also create upward pressure onthe Supreme!, Cort's'caseload. Yet, because'the Supreme Court istaking feweran wer cases, the courts of appealsare more thanever the final expositors of the law in the federal system.

We found a number of reasons to suggest that amending Rule 35to make inter-circuit conflict a ground for rehearing in banc wouldbe a helpful and measured response to the problem.

1. An inter-circuit conflict can already provide a groundfor rehearing in banc under existing Rule 35, which authorizes inbanc review of questions lof!"exceptional importance." 'An'inter-
circuit conflict o"Itftn, if linot always, presents a question'of"exceptional impo I rnce,"Pboth because of the significance of theF- issues involved and' because of the cost inter-circuit conflictsX impose on the systemas a whole. 'Thus, amending Rule 35 would make
explicit what is already substantially implicit in the Rule.

L



2. Four circuits (D.C., 4th, 7th, and 9th) already have
rules that make an inter-circuit conflict a ground for rehearing in l
banc. Therefore, to,,amend FRAP 35 to thateffect would merely
extend the practice in those circuits to the other circuits. There
was no substantial controversy surroundingtheadoption of those
local rules in those circuits, and no reason the matter should be
any more controversialjnow . , ,

3. Third, we found that the circuits already are using
rehearing in banc to prevent unnecessary inter-circuit conflicts in
a significant ,/Inumber, of casesl. In the circuitswe studied, the in
banc courts of iappeals prevented an unnecessary F inter-circuitj
conflict, in 33 q(1i2.3%) f'the 268in kanc ases~iwe'lreviewed that
were decided'durin the y Iears 1988-1992. Althoughl the l'inbanc'
courts,~ ofapal lo raedcnli~i 16F(6)f thd se -26
cases,, reePngMran tl pevented twice r l~fas-many in~tr6-,
circuit cofiJ s~i~ae.~(edid nop tep to!!l find ou
whether 1 gn bs t
deci~si~ori. WNIF Fj[ Fj

4. rA 1 elses dllg4 e n rill lzt 6ause the, lcburtsof oIappeal
to revis' ii eitn philo ,ph&s
in banc v, since the of the court ad itisw tra ition o
collegialiyn 1v ore tod ithi Bati wi~ll-ngnes It grn krher

in banc- than agel.F[ F eerhless,,,i %h out'hould b,
aware that reharn !~ hs 1 crtai, ~ atg~~[o h
judicial, system fa hlpen- g t<sows, on n iaesmr
cumbersome q tI' rf case: f F4

a. PFirst, rehearing in banc has significan advantages overs
other proposals for reducing the Supreme Court's caseload,,such as
creating an, in ter crout tribunl 1WUingth, in banc Ft procedur-e
does not reqIre a t raW. alter af h appellate systemjl
and would npt1, lirequlre a xl1aj or change in4 how ~'the lappellate courts

1: ! I I 11 W91 !2 1 ~ ~~~~ , I ! T,1function. I FIf! I I 1

b. Additiionalaly, rehearing, in hbanc ;!'provides , afeguards
against unnecessary linter-4circuitI cbnflicts Flthat Itheri lexisting 7
mechanisms -- ,sucih as circulating all panel opinions to the-court
before they are. publshed, donot supply. For ex amplel rehearing
in banc would 'allow counsel to identify inter-circuit conflicts
that thefcou t may inadve rently havp missed in reviewing a panel
opinion.

c. The obvious disadvantage of rehearing in banc is the
amount of extra judge-poIwer it requires for decidinga case in the
court of appeals. However the cost to the system as alwhole of
leaving an inter-circuitcjnflict unresolved can beleven greater,
since an inter-circuit conf'llic't will Feaginevitably genere
significant additional lit I gation in theother circuits las well as
in the circuits that are already in conflict.

L2
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C In sum, a change to Rule 35 which expressly recognizes that
inter-circuit conflicts are a basis for seeking in banc review will
not, by itself, produce a change in judicial practice with respect
to the grant of in bancs. However, it will serve to acknowledge a
legitimate function of rehearing in banc, and to educate the bench

X~ and bar concerning that function.

5. We found no significant need to amend FRAP 35 to make the
existence of a conflict between a. panel opinion and the decision of
a state court of last resort a ground for rehearing in banc.

r Similarly, we could identify no significant ground for deleting the
language from Rule 35 which states that rehearing in banc is not
favored. This language need not be deleted in order to accommodate
our proposal because an inter-circuit conflict is outside the
generality of cases, in which in- banc is disfavored. Thus, we
recommend that these aspects of o-bur original proposal be dropped,
and that Rule 35 be amended to state as follows:

Fu (a) When Hearing or Rehearing in Banc Will be Ordered. A
majority of the circuit judges who are in active regular
service may order that an appeal or other-proceeding be heard
or reheard by the court of appeals in banc. Such a hearing or
rehearing is not favored and ordinarily will not be ordered
except (1) when consideration by the full court is necessary
to secure or maintain uniformity of its decisions, (2) when a
decision of the court is in conflict with the decision of
another federal court of appeals on the same issue, or ()- C3
when the proceeding involves a question of exceptional
L-importance.

L II. Discussion.

A. The Need to Prevent Inter-Circuit Conflicts.

K Inter-circuit conflicts occur in the federal appellate system
L- because each of the circuits is a fully autonomous body and because

each judge has an independent duty to decide cases according to his
Fr or her own best judgment. Thus, inter-circuit conflicts are not
L inherently illegitimate. They just mean that one set of judges has

disagreed with- another.

Moreover, inter-circuit conflicts form an important part of
the process by which significant legal issues "percolate" prior to
final resolution by the Supreme Court. The Supreme Court can most
efficiently grapple with a question if it has the benefit of

L contrasting court of appeals decisions.

Notwithstanding the beneficial effects of inter-circuit
L conflicts from the viewpoint of ultimate Supreme Court review,

there is a growing consensus that inter-circuit conflicts require
some corrective action because they have created serious problems

L for the federal appellate system.

3
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1. Inter-Circuit Conflicts Undermine Public Confidence in r
the Uniform ApPlication of the Law.

When the, circuits are divided concerning important legal
issues, parties' ric'hts ,and obligations come to be defined by where
a case is litigated. That the result in a case should depend, on
the fortuity of where it was brought undermines the public's faith
in the equitableness and constancy of,_,the law. 7

There-are few ,ideas ,more"fundlamenxt~all to the 'fairness of /the
should t em , lath 1aral ,; i situated uilglsyste tan,,the ~,pringip-le' that 'peop'le iialystae

should be reat ed simarly une helw he %applicablility, of
different l,1egh1eal principles under lhe laws', of differentll ,j tates is
acceptable becauseeach state,, is ,,sovereign i and,,;,thr ug1 its pwn,
body poLlitic, lake s lits own[ laws.,NoI ;justificatin of simil ar
magnitude, xit withrespeci odfeetcntutoso h
same federal laW by court , p wit vth 4feral ystem.

2. Unnecessary Inter-,Circuit Conflicts Create Pressure, on
th~eSupreme Court's! Caseload and Ignore The Courts of
A Appeals' Responsibilityv to Seek Uniformity in the Law.,

A temporary ,ljack of ,uniform.cgonstructtion of federal flaw may be
a necessary pricedto pay wheiYthe SupremeiCourt can ultimately be
expected to Iresolvean issue jdefinitively. The Supreme Court,
howeverr is' ncre singlly-1 ngen ctg nremediedat the court

inreasnlyelofitof appeals vel. ,

For ex1ample, a recent study commissioned by the qJFederal
Judicial Center demonstrates that, 'during the Supreme Court's 1989
term, the Supreme Court left unresolved between 163 and 268 inter-
circuit conflicts, depending how narrowly or how broadly that
concept is defined. See A, Hellman, Unresolved Intercircuit
Conflicts: The Nature' and Scope of the Problem (Final Re1ort:
Phase I'j,>l Dej 1991. There, islroom for debate; o th result of [7
Prof. Helmn L arid"'L ~ii~lar studies. In ,ricular 4t is
difficul tgev .ate ow Tmany people, are, adveslyfetdb
each c c W it is apparent to m prtiers.
that the ieprem rt a b ss frequently counted upon1'pr mptly
to elimnat 1; te-c rutcoinflicts. ,,I1

Indeed, it is inevitable that this is so. TheSupreme Court
in this centu~try has not changed"-in size nor changed its,. method of
conducting all review in banc. Yet, the number of lcases in the
courts of ,appeals has increased radically. In, the 1917p,-Term, the
Supreme Court disposed of 3,318 cases, 141 by written opinion and L.
200 by per curiam decision. In the 1992 Term, the Court disposed
of 6,401,cases,, 107, by written Iopinion and 88 by per curiam opinion
or other summary decision. Thus ,in short,,' the number ofJcourt of
appeals deci~sipns~ presented to theSupremeCourt and not ,reviewed
by it increased from 2,,977. in 1j970 to 6,206 in 1992. , ,

Li
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Assuming that the courts of appeals generated a constantL percentage of inter-circuit conflicts during that period, it is
apparent that only one-half of the conflicts reviewed in 1970 are

m11 now being reviewed. And this assumption is conservative. It isL likely that the courts of appeals are generating inter-circuit
conflicts today at a greater rate than in 1970, since an increase
in the number of court of appeals decisions is likely to produce a3 greater rate of conflict.

The courts of appeals today thus are ever more frequently the7 final expositors of the law. Moreover, even when the Supreme Court
L does ultimately decide an issue, the courts of -appeals will provide

the last word on the law in their circuit for 4n extended interim
¢ period. Given the reality of appellate litigation today, theI courts of appeals should take, seriously their responsibility to

avoid inter-circuit conflicts where possible' and maintain the
uniformity of the law across the nation.

B. Reasons Why FRAP 35 Should be Amended to Make Inter-
Circuit Conflict a Ground for Rehearing In Banc.

L We have shown above that it is important to the judicialsystem that all appropriate means be used to reduce the number of
rl~ unresolved inter-circuit conflicts. As we will discuss below,

rehearing in banc is a valuable tool for the judicial system to useL in achieving that end, and amending FRAP 35 along the -lines we have
suggested would allow the courts to, use that mechanism more
effectively.

1. Inter-Circuit Conflicts Can Already Justify Rehearing in
Banc Under FRAP 35 Because an Inter-Circuit Conflict
Often Presents a Ouestion of "Exceptional Importance."'

FRAP 35 currently makes rehearing in band available when "theL proceeding involves a question of exceptional importance." 'An> inter-circuit conflict frequently does present a question of
"exceptional importance," not only because of the substantive
issues in question, but also because of the cost to the appellateL system of having a different interpretation of the law ~govern indifferent judicial circuits. Thus, amending FRAP '35 to make inter-circuit conflicts an express ground for rehearing in banc would
make explicit whatis already substantially implicit in the'Rule.

2. Four Circuits Already Have Rules that Expressly Make
Inter-Circuit Conflict a Ground for Rehearin2 In Banc.

Three circuits (the Seventh, Ninth, and D.C. Circuits) have7 local rules that expressly make the existence of'an inter-circuit
L conflict a ground for rehearing in banc. See Seventh Circuit Rule

40(c); Ninth Circuit Rule 35-1; D.C. Circuit Rule 14. The FourthCircuit does the same by virtue of its Internal OperatingL Procedures. See Fourth Circuit IOP 40.5. In the other circuits,

5
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which do not have any such express rule, the parties must rely on,
the argument that an inter-circuit conflict creates a question of
"exceptional importance," which-''is- a ground for rehearing in banc
under FRAP 35 and under most local circuit rules. ,

Thus., to amend FRAP 35 to make inter-circuit conflict a ground
for rehearing.in bancwould merely involve, extending the rules that
already exist in four circuits to the remaining eight circuits. '

Our research revealed that the Fourth, Seventh, Ninth,, and D.C.
Circuits,,' adoption of, local rules expressly authorizing in banc
reviewi, ,based d oon' inr-icircuit conflict did not involve any
significantl controversy.'Extending those ruless to, "thesystem as a
whole shouldbe. ooecnrvrilsnen or ol be
required actually t rt ari nbanc in 'any cse

3.,! ,i J | l I !, ! j, l ilj Hl Rese'rh 1Shows tjht~ing I j igic is `lin I Effecti

'Tool 7Fo 1:r venti, Inter-ici dConflicts.

During the past several,, months, we have conducted a survey of
the existing use ,WII.of, tlrehearing ,,in Ibnc to prevent inter-circuit
conflicts. The purpose of this survey is to determine the extent
to which,'the : courts of appeals are already using rehearing in banc
as a means o preventing inter-circuit confliqcts.

We began lby iigeneratinng ,a list of publisihead decisions issued by LV
the in banc cout sS'ltjofi appeals ,duringthe -year'sP 1988-1992. We then
reviewed,,the ini ba cdecisions ,issued1*by certain circuitsFduring
that fiveyear petriod. We.selected the D.C., 4th, 7th, and 9th
Circuits because they have local rules that expressly identify an
inter-circuit jconflict as ia ground rforrehearing :in banc We
analyze heF[l~,;I eS fo Idother cicis(st, 2nd,' 3rd, 5th,
and i8tp a Feptoenta F , a e. Ali stm of the in
banc opi~o~ e ~~aye satced

Theresults ,l our O.study showthAt'ithe[D.C-., 4th, 7th, and 9th L
Circuits iJF11prevretefdl intr-circuit conflict in 16 of the 129
(12.4%) jigc selsFi 9l ich those court issued in banc 'opinions from
1988 to 192 T t9rciw tudied (1st, 2nd 3rd,5h
and 8t)'pevn<nrH~-id it ionflict' in' 171 of. 1~the 139
(12.2) oae.~~xs x b swth a fodrmal, rlule~~ recognizing
inte-i "i ~ifit~[ Fl xon or rebearng in ba~c, and the
ourts itot[ r~~aerehqlr~ing~l, in~t ban with ~~the same
dgree e6 5ens inpeetngitr-circuit conflicts.

Overall, t sgd used ear in btnc to prevent an 7
intellcir c F 'f 26

nter-circui , ct in F[ i' ! F, cae ':1.h %..,



The results of our study 'also show that in banc courtsL occasionally have created, rather than eliminated, inter-circuitconflicts. The D.C., 4th, 7th, and 9th Circuits arguably createdinter-circuit conflicts in 10 of 129 (7.8%) cases. In bancs in theV other circuits arguably created inter-circuit conflicts in 6 of 139(4.3%) cases. Overall, the in'bancs we studied arguably createdinter-circuit conflicts in 16 of 268 (6%) cases.

(For purposes of our study, we did not attempt to followthrough an issue to ascertain whether, after an in banc decisionobviated a' conflict, the conflict reasserted itself. This wasL~ unnecessary to the purpose of our study, which was to find out howoften the 'courts have used rehearing in banc to prevent inter-circuit conflicts. The point deserves mention, however, because itillustrates that amending Rule 35 would not, Lsby itself, provide acomplete solution to the problem of inter-circuit conflicts.)

The other in banc opinions we studied had no effect on theexistence of an inter-circuit conflict. That was true for one ofseveral reasons. In most cases, the grant of rehearing in bancsimply had nothing to do with an inter-circuit conflict. In a fewother cases, an inter-circuit conflict already existed among othercircuits, or the in banc court simply declined to prevent an inter-circuit conflict created by the panel.

LI To summarize, we found'that the courts of appeals are alreadyusing the rehearinglin banc procedure to prevent inter-circuit7 conflicts in a significant number of cases. The courts with localrules making an inter-circuit conflict a ground for rehearing inbanc have used'rehearing in banc to prevent inter-circuit conflictsat about the's4ame rate (12.4% to 12.2) as the circuits without alocal rule. Therefore, our'study shows that rehearing in banc hasproved to be a helpful tool for reducing inter-circuit conflicts,but that amending Rule 35 will have only a modest impact on howcourts address this problem, since the existing local rules in fourX circuits on inter-'circuit conflicts do not appear to make much ofa difference in hbw the circuits treat petitions.

4. Amending R.lge 35 Would Not By Itself Change JudicialPhilosophie' Concerning Rehearing In Banc, But It HasSeveral Advantages Over Other Alternatives to Addressthis Problem and is Cost-Effective for the System As aWhol.6. '

Judicial attitudes concerning matters such as this are mostsubstantially based on factors such as the size of a court, itsbacklog, its tradition of collegiality, and the judge's own views3 concerning the 'appropriateness of rehearing in banc generally andL in the particular case. Therefore, as the data described abovesuggest, a change in the FRAP, by itself, will not have a majorimpact in changing the practices of the courts with respect to theL grant of rehearing in banc.

7
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Also, a recent Federal Judicial Center survey of the sitting
federal appellate judges revealed that the judges do not perceive
inter-circuit conflicts as a serious problem with the appellate
system at this time. Only 5% of the judges said that inter-circuit
conflicts are a "large" problem; 30% said inter-circuit conflictis ,
a "moderate" problem; 4,2%, said it is a "small problem,;" and 16%
said it is not a problem at all. (The results of ,Federal, Judicial
Center Study were presented to A the Committee at its April 1993
meeting). 1

Nevertheless, 'more than half of the responding judges said
they would support use of ,in banc review fto avert inter-circuit`
conflict ,,(25% indicated "strong" support; 32% indicated` moderate` F11
support). PMoreover, rehearing in banc has significant advantages
over the other alternatives for addressing, the problem of' inter-r,
circuit conflicts and is less costly to the ,judicial sys tem as a A

whole than leaving'inter-circuit conflicts unresolved. "While a
rules change, by itself, would not necessarily have much impact, it p
would help sestz h ec adbrtol A!,legitima~te functi on of,
rehearing in banc -- pcirc ut coinflict6=)s.,

a. 1 jiProposals for 'Fundamental Changes to the, Existing,
iApp ellate System., 1J

Our proposal concerning Rule 35 should be evaluated in the
perspective of the alternatives that have been proposed for dealing
with the problem of inter-circuit conflicts. For exampled, in 1972,
the Freund, Commission recommended the "creaition of a, National Court
of Appeals ,which ,would screen all pet'itlonslalfor revi~w now filed in
the Supremed ,l Court, and hear and 'decide * * * many caes of
conflictslbetween the circuits." Fede'ral Judicial Center. Report
of the StudYGrouD dn the Caseload of the Sutreme Cou1rt,57 F.R.D.
573, 575 (1972)'. I '

In 19475,' the Hruska Commission recommended that Congress p
create anillintermediate court of appeals to hear cases that involve
inter-cir cuitconflicts, but only as referred by the Supreme Court

co r _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _or as transferred from the circuit courts. U.S. Commission on m
Revisions of the Federal Court ADtellate System. Structure and
Internal Procedures: Recommendations for Chancie (1975), reprinted
in 67 F.R.D. 1,95' (1975).-� ,l I

Pressure in support of those early proposals has continued to
build overl the years. Most recently, two proposals for-ibroad
structural change were introduced and seriously considered in the
Senate. See, S1569, 102d Cong.>, 2d hess. '(X19M92") (proposed bill).
One propos al would establish an inter-circuit panel, composed of
the chief judges of every circuit, towhich the Supreme Court could
refer inter-cirpuit conflicts. The second proposal would authorize 17
the Supreme Court to refer ~linter-circuit lconflficts to the in ba c
court of a circuit that is not partArof the conflict. rn

8



Using rehearing in banc more aggressively to prevent inter-circuit conflicts would undeniably entail some costs. This changewould be much less drastic, however, than making more fundamental
structural changes in the system. It would not require creatingany new courts or levels of courts, and would not involve adjusting
the jurisdiction of'any of the existing courts of appeals.

To avoid the need -for fundamental structural changes to ourjudicial system, the courts of appeals should make full use of allthe powers that are already available to eliminate conflicts amongthe circuits. More aggressive use of the powers courts alreadyL have will demonstrate that the existing system has the capacity torespond to the pressures that are placed on it. As Fifth Circuit
Judge Patrick Higginbotham has noted, we "cannot close our eyes toV the rapidly increasing upward" pressure of an expanding base offederal cases." Brock v. Merrill Dow Pharmaceuticals. Inc., 884F.2d 167, 170 (5th Cir. 1989) (Higginbotham, J.) (dissenting from7 denial of rehearing in banc). We reiterate that the change in Rule> 35 that we propose will not, by itself, alter how the 'courts usethe rehearing in bane procedure. But by educating the bench andbar to the availability of rehearing in banc to resolve inter-L circuit conflicts, our proposal would acknowledge the availability
of one tool forldealing with the problem of inter-circuit conflictsthat is within the scope of the existing appellate, system. 'Wealso

7 doubt that the courts of appeals Swill be inundated 'with kmore
X~ rehearing petitions as a result of our proposedigmendment to0 le35. Weiassume that inia large percentage of cases creaiting plinter-r circuit conflicts the l'osing parties already file rehear ing in ',bancAs petitions.

b. Other Existing Mechanisms to Prevent Ihnter-CircuitL Conflicts.

In our study of this topic, we also reviewed the literature todetermine whether there are other ways to help prevent unnecessary
L inter-circuit conf"licts. We learned that most other proposals areno less drastic than the fundamental structural changes discussed

above.

The one proposal that is different is to require thecirculation of panel opinions that create an inter-circuit conflictto the full court prior to publication. See LA. Leo Levin,"Uniformity of Federal Law," published in The Federal AppellateJudiciary in the Twenty-First Century (Harrison &'Wheeler, eds.,L 1989).

L
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Three circuits, currently have rules or internal operating
procedures that require the general circulation of panel opinions
to all members of the court before publication. See 3d Circuit IOP
5.3.4;4, 4th-CircuitIOP 36.4;,2 6th Cir. IOP 22.3.3 Some of the
other circuits appear ,to follow somewhat'similar procedures by,
informal, unpublished rule or practice. See "4ini"- In Banc
Proceedings: A Survey of Circuit Practices, 34 Clev. St. L. Rev.
530 (1986). ,

L

The Third Circuit lop 5.3.4 provides, in pertinent pa rt:

Memorandu~m opinions and per curiam opinions of the panel ,Which,
are!,~, not, to, bi pub ished and, which, unanimou'-sly aff irm the trial
court, dismis the appeal, 'r. fenforce the Action of the'-
admninistrtv agency are f iled forthwith with the Clerk by F

| j I F ,N,.1 ,',;2 s' 0t y

theopin, i iting ,judge. All other draft opinions of the
panel a circulated* to all active judges of the court' after
the~ dat piion has lbeenr approved by, All three panel
mehers cocrring or dissenting opinions have been
transmited, or all members of the panel have had the time set
forth in lop,5.3.2 to write sepaate, opinions. if the third
judge has not timely responded,the. draft opinion isn
circulated to th~e active judges of the court with the notation
added rto the pinion, that the third judge has not joined in
the opiniondopI The, circulation aeto non-panelt active judges
contains a reqest for , notification if there is a desire for
in bancconsdration.

See also 3d Cir. lOP 9.4 (discussing court-originated rehearing in
banc).

2 ourth Circuit lop 36.2 states, in pe rtinent part:

When a roposed opinion in, an argued case is prepared and
submitted to other panel members copies are provided to the
nonsitting judges including the senior judges and their
commentsdare solicited. The opinion is then finalized and
printedain slip opinion form. I

3 Sixth Circuit IOP 22.3 states, in pertinent part, that
11[a]11 judges receive copies of any proposed published opinions."
See also 6th Cir. IOP 20.6.

10
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Two circuits do not formally require general circulation of
panel opinions, but require circulation only if panel opinions
create an inter-circuit conflict. See 5th Cir. Rule 47.5.3 ;4 7th
Cir. Rule 40(f) .5

The Eleventh Circuit does not normally circulate opinions,
except that in special cases panel members may circulate proposedL opinions. See 11th Cir. IOP to Rule 36-2.'

4 Fifth Circuit Rule 47.5.3, IOP -- Processing of Opinions
states as follows in pertinent part:

Because of the large number of opinions being issued annually,L it is impractical for the Court to circulate among the 14active judges and the senior judges on the Court copies of all
proposed opinions. Those which initiate an express conflict
with the law of another circuit are to be so circulated beforeL the release however and are subject to polling procedures for
en banc consideration should any judge request it. In other
special cases, a panel or member thereof may circulate an
opinion to all the members of the Court.

5 Seventh Circuit Rule 40(f) states as follows:

jfl Rehearing Sua Sponte Before Decision. A proposed
opinion approved by a panel of this court adopting a position
which would overrule a prior decision of this court or createa conflict between or among circuits shall not be published
unless it is first circulated among the active members of thisF court and a majority of them do not vote to rehear in banc the

L issue of whether the position should be adopted. In the
discretion of the panel, a proposed opinion which would
establish a new rule or procedure may be similarly circulated
before it is issued. Whenl the position is adopted by the
panel after compliance with this procedure, the opinion, when
published, shall contain a footnote worded, depending on the
circumstances, in substance as follows:

This opinion has been circulated among all judges of thiscourt in regular active service. (No judge favored, orL a majority did not favor) a rehearing in banc on the
question of (e.g.,,! overruling Doe v. Roe.)

p Section 2 of 11th Circuit IOP to Rule 36-2 states that1([cjopies of proposed opinions are not normally circulated to non-
panel members. In special cases, however, a panel or memberthereof may circulate a proposed opinion to other members of theL court."
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To the extent formal rules can guide the courts' internal
practice, the Seventh Circuit's rule appears best suited to prevent
inter-circuit conflicts,. It, highlights that a conflict between the
circuits is a major, matter, and keys, ,the conflict' to the
possibility of in banc review. While the rules of the other
circuits wouldappear to permit the same practice, the tenor of the J
Seventh ,Circuit's rule appears markedly stronger. That rule
suggests ,thatl,, a., conflict among the ,circuits is a, major matter F7,
equivalent to overruling a prior ,decisioni of the circuit. The,'
Fifth Circuit's rule goes almost as far. Rules such as the Fifth
and Seventh Circuits,' also require the panel to focus'on specific
criteria for circulation and to single cases out for circulation if
they create an inter-circuit conflict.

The principal shortcoming of the circulation procedure in
preventing inter-circuit conflicts is that it does not involve
briefing by counsel. A panel maywrongly believe that it has
successfully ,distinguished precedents from another circuit ,that are'
cited by a itpa in the brtiefs. Similarly, a, panel may ,wrongly L
believe, that' precledents Lfrom ,another[, circuit need not-be addressed
at all because 'th1hey, are not ,,relevant. In either circumstance,
argument by c l canhelp show, that the panel's decision in factl
creates' a 'c1nfI t.'

Obv iousl yt petitionpfor rehearing in banc is thde form in
which the full 'court can receive briefing concerning the possIible K
existence of' an inter-circult conflict. Thus, we recommend that
the Committee encouragel the Circuits to adopt' practices simlar- to
those of the Fifth and Seventh Circuits.

c. Weighing the Costs, of In Banc Against the Costs of
LeavidnQ InterrCircuits Unresolved. ,

Rehear 11ingin , bancr,1 ,imposes, an obvious cost, on the, judicial
system:, it,,re i the ie xnditureof far more judicial time and
resources on a particular ,case than does panel resolution. For
instance, ; a curi of ,,appeals ofl fifteen judges' requires an
expenditurr 'Kofh, rohly'' six Htimes the' judicial resources to decide r
a case innc t 1tdoes ~ decide ,it by a panel (five times the
original nuber 9 )udges, land-the original panel encounters the
case tw , ha1ng in banc necessarily must be,
restrictedt tdnmbro cases.

On the other hand, the system-wide cost of an unnecessary
inter-circuit conflict.,can greatlyexceed the cost of a rehearing
in banc that would ;have prevented the conflict. An inter-circuit
conflict will inevitably generate litigation in other circuits --

perhaps many circuits -- requiring the expenditure of additional,
judicial resourqes lat the court of appeals ,and thedistrict court
evel. Thus, from the .vantage point of the judicial system, as a

whole, to deny :rehearing in banc when an inter-circuit conflict
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could be avoided by an in banc decision would cause a much greater
expenditure of judicial resources than to grant in banc.

Moreover, rehearing in banc has several features that are of
significant intrinsic value to the judicial system. An in banc
decision is definitively the law of the circuit, since it must be
followed by panels in subsequent cases. Also, in banc decisions
are authoritative, since they leave no doubt concerning where the
:aw stands in that circuit. An in banc decision discourages
unnecessary litigation filed by parties hoping to benefit from
uncertainty and panel disagreements, and it prevents subsequent
panels from "picking" at a decision they do not like and creating
artificial distinctions. And it does not leave other circuits in
doubt regarding the state of the law in that circuit.'

Second, because an in banc decision requires a collegial
decision by the court of appeals as a whole, it forces the judges
to operate as a plenary body for their circuit and to reconcile the
views of all of the judges (or at least a majority) in their
circuit. An in banc decision thus produces the view of the court
speaking with one voice, not a possibly atypical outcome produced
by the mathematics of panel selection. Development of a court-wide
consensus also gives greater guidance to subsequent panels
concerning what the court intended by its decision.

Finally, an in banc decision has the capacity to be a decision
of higher quality than a panel decision. The in banc court will
have the benefit of the opinions and the investment of time and
thought of the panel judges. Just as the Supreme Court is aided by
the "percolation" of a federal issue in the courts of appeals, soV also an in banc court is aided by a panel's previous consideration
of an issue. Given the huge press of litigation in the courts of
appeals, panels sometimes simply fail adequately to think through

- their decisions. The in banc process requires the court as a whole
to give the issue that additional thinking.

5. There are No Substantial Grounds for Amending Rule 35 to
Make the Existence of a Conflict Between a Federal Court
and a State Court of Highest Resort a Ground for
Rehearing in Banc, or for Deleting the Language in the
Rule Which States that in Banc "Is Not Favored."

Our original proposal to amend Rule 35 would recognize as a
ground for in banc the situation where a panel "resolves a federal
question in a way in conflict with a state court of last resort."
We have found little evidence that this is an existing criterion
used by the courts of appeals in determining whether to take a case
in banc. For this reason, and because inter-circuit conflicts
create a greater appearance of disunity than conflicts between
federal and state courts, we recommend that this part of our
'proposal be dropped.

13



We also- found no substantial need to delete from current Rule
35 the statement that rehearing in banc "is not favored."
Rehearing in banc is disfavored in the generality of cases.
Decisions 'creating inter-circuit conflicts -are not in 'the
generality of cases, however, because,,of the problems they create
for the judicial system (as discussed above). Thus, the'language
stating that rehearing in banc, is not favored need not be deleted
in order toaccommodate 'o r propolsed amendment to the Rule. '

CONCLUSION '
,,ldjt~l,abo e ,r e r"S , 4 I 51, r aFw1'

For the labove reasons, we recommend that Rule 35 be amended lito
add the exts tnce ofan inter-circuit 1conflict as a, ground 'for
rehearing in banc. .

LJ
L)

14F

* , ' } t ' 1,~~~~~~~



APPENDIX A: REVISED PROPOSAL FOR AMENDING RULE 35

e {(a) When Hearing or Rehearing in Banc Will be Ordered. A

majority of the circuit judges'who are in active regular service

may order that an appeal or other proceeding be heard or reheard by

the court ofappeals in banc. Such a hearing or rehearing is not'

favored and ordinarily will not be ordered except (1) when

consideration by the full court is necessary to secure or maintain

uniformity of its decisions,. (2) when a decision of the court is in
la

conflict with the decision of another federal court of appeals on

' the same issue, or (2) (3) when the proceeding involves a question

of exceptional importance.

IL
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APPENDIX B
LtJ

The following is a circuit-by-circuit summary of the results
of our study of in banc opinions issued dduring the period from,
1988-1992. The figures are based on published in banc decisions,
and therefore do not include in banc-opinidnswhich lead only to
unpublished orders. The elimination of an inter-circuit conflict C
was determined ponjthe face of lthe in banc decision. We did not
attempt to' determine whither the conflict' subsequently recurred in
other circuits.- A list of alltthein bandc opinions reviewed from
each circuit is provided in Appendix B.

A. circuits Having a Local Rule Authorizing Rehearing In
B anc toPrevent Intr-Circuit Conflicts. '

1. 'D.C. Circuit.

We identified eighteen in banc opinions issued by -the D.C.. L
Circuit from 1988-1992. One of those opinions eliminated an inter-
circuit conflict. '

In Moore v. District of Columbia, 886 F.2d 335 (D.C. Cir.
1989), a panel of the D.C. Circuit went into conflict -with the
Fifth, Sixth, Ninth, and Eleventh Circuits by holding 'that the F
Handicapped Children's Protection Act does not authorize an award Li
of attorneys fees to a party who prevails in an administrative
proceeding under the Education of the Handicapped Act. The D.C.
Circuit granted rehearing in banc and reversed the panel, thus L
preventing an inter-circuit conflict. Moore v. District of
Columbia, 907 F.2d 165 (D.C. Cir.), cert. denied, 111 S. Ct. 556
(1990). L

In one other case, the in banc D.C. Circuit created an inter-
circuit conflict. Critical Mass Enerav Project v. NRC, 975 F.2d
871 (D.C. Cir. 1992) (petition for cert. filed Dec. 17, 1992).

None of the remaining in banc D.C. Circuit opinions had any
effect on the existence of an inter-circuit conflict. L)

2. Fourth Circuit.

We identified thirty-nine in banc opinions issued by the L
Fourth Circuit from 1988-1992. In three cases, the in banc Fourth
Circuit reversed a panel opinion that created an inter-circuit
conflict.

In Wilkins v. HHS, 925 F.2d 769 (4th Cir. 1991), a panel of
the Fourth Circuit went into conflict with the Fifth, Eighth, and L
Ninth Circuits by holding that the Department of Health and Human
Services ("HHS") is not required to consider new evidence submitted
by an applicant after HHS had denied the applicant's request for
Social Security disability benefits. The Fourth Circuit granted
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- rehearing in banc and reversed the panel, thus eliminating the
inter-circuit conflict. Wilkins v. HHS, 953 F.2d 93 (4th Cir.
1991).

In part four of the opinion in Busby v. Crown Suply. Inc.,
896 F.2d 833 (4th Cir. 1990), the in banc Fourth Circuit rejected
its own precedent requiring a distinction between "person" and
"enterprise" for purposes of { 1962(a) of RICO. The courtL. explained, as a basis for its decision, that all of the other
circuits had rejected the distinction espoused by the earlier
precedent.

In Gould v. HHS, 884 F.2d 785 (4th Cir. 1989), a panel of the
Fourth Circuit went into conflict with the Third, Sixth, Eighth,

F and Ninth Circuits by holding that a plaintiff's cause of action
L under the Federal Tort Claims Act accrues when plaintiff learns of

the tortfeasor's identity as a federal employee, rather than when
the plaintiff first learns of the existence and cause of an injury.
The Fourth Circuit granted rehearing in banc and reversed the
panel, thus eliminating the inter-circuit conflict. Gould v. HHS,r 905 F.2d 7.38 (4th Cir. 1990), cert. denied, 111 S. Ct. 673 (1991).

In three other cases, the in banc Fourth Circuit created an
inter-circuit conflict. 14A. v. INS, 899 F.2d 304 (4th Cir. 1990);F Brown v. Loren, 889 F.2d 58 (4th Cir. 1989), aff'd, 498 U.S.. 466

L (1991); United States v. Clark, 865 F.2d 1433 (4th Cir. 1989).

r None of the remaining cases had any effect on inter-circuit
conflicts.'

3. Seventh Circuit.

L We identified 22 in banc opinions issued by the Seventh
Circuit from 1988-1992. The in banc Seventh Circuit voted to
eliminate an inter-circuit conflict created by a Seventh Circuit

L panel in one case.

r- In Dimeo v. Griffin, 924 F.2d 664 (7th Cir. 1991), a panel ofL the Seventh Circuit went into conflict with the Third Circuit by
holding that random drug testing of horse race participants
violates the Fourth Amendment, absent reasonable suspicion. TheL. Seventh Circuit granted rehearing in banc and reversed the panel,
thus avoiding an inter-circuit conflict. Dimeo v. Griffin, 943
F.2d 679 (7th Cir. 1991).

L In three other cases, the in banc Seventh Circuit arguably
created an inter-circuit conflict. See Wallace v. Robinson, 940

C F.2d 243 (7th Cir. 1991), cert. denied, 112 S. Ct. 1563 (1992);
Newman-Green. Inc. v. Alfonzo-Larrain R., 854 F.2d 916 (7th Cir.
1988), rev'd, 490 U.S. 826 (1989); Illinois v. Panhandle Eastern
Pipeline Co., 852 F.2d 891 (7th Cir.), cert. denied, 488 U.S. 986L (1988).
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The remaining Seventh Circuit in banc opinions had no effect

on inter-circuit conflicts.

4. Ninth Circuit.

We identified 'fifty in banc opinions issued by the Ninth
Circuit from 1988-1992'. In eleven of those' cases, the in banc
Ninth Circuit prevented an inter-circuit conflict by reversing a
panel opin'ion ltthat would have created a conflict.'

In United States v. Hardesty, 977 F.2d 1347 (9th Cir. 1992)' i
the in banc court resolved a conflict between two Ninth Circuit
cases concerning uthe ability of federal courts to impose prison

sentences consecu ive to state sentences. The determination that
federal courtsil have such power was consistentlwith the rulings of
other circuitsl [' '

In Uhited_ States v. Fine, 975 F.2d 596 (9th Cir. 1992), the in

banc court remedied 'a ldecision i~of' 1a panel' concerning the use oft

dismissed$ Icounts to calculatet a defendant's" offense level'under the

Sentencing Guiidelines, which had conflicteV wih rulings' fromthe
First, Second, Third, Fourth, Seventh, and Eleventh Circuits.

In UnitiediStiats v.Proa-Tovar, 975 F.2d 592 (9th Cir. 1992),-
the panel deCisioxi had conflicted with decisions from the Fifth,
Eighth, and Eleventh ircuits on the needJ for the 'government to
advise alleged aliens of their appeal' rights following an

Immigratio Judge decisiohP. rThe',[in banc cobut 'reversed the panel,
bringing Ninth Circuit law into line with the other circuits'
decisions.

In United States v. Kovomelian, 970 F.2d 536 (9th Cir.), cert.
denied, 113 S., Ct. 617 (1992), the panel held that Title-,I of the

Foreign Intelligence Surveillance Act governs video surveillance.
The in banc court reversed, harmonizing Ninth' Circuit law with

decisions of the Second, Fifth, Seventh, and Tenth Circuits.'

In United States v. Brackeen, 969 F.2d 827 (9th Cir. 1992), F
the in banc court addressed conflicting Ninth Circuit precedents

concerning whether robbery is a crime of dishonesty within the

meaning of Fed. R. Evid. 609. The in banc court ruled that robbery

is not a crime of dishonesty, making Ninth-Circuit law consistent

with the law of the Second, Fourth, Fifth, Sixth, Seventh, Eighth,
Tenth, Eleventh, and D.C. Circuits.

In Bunnell iv. Sullivan, 912 F.2d 1149 (9th Cir. 1990), two

Ninth Circuit panels went into conflict with the First, Second,

Third, Fourth, Fifth, Sixth, Eighth,' Tenth,. Eleventh, and D.C.

Circuits by holding that a social security disability plaintiff

must produce objective medical evidence'proving the severity of the

plaintiff's alleged pain. 'The Ninth Circuit granted rehearing in 7
banc and reversed those panel opinions, thus preventing an inter-
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circuit conflict. Bunnell v. Sullivan, 947 F.2d 341 (9th Cir.
L 1991).

In United States v. Anderson, 895 F.2d 641 (9th Cir. 1990), a
Ninth Circuit panel went into conflict with the Sixth, Seventh, and
Eleventh Circuits by holding that an upward adjustment of a
sentence for exerting a leadership role in a criminal activity is
permissible under the Sentencing Guidelines even if only one person
is criminally responsible for-committing the offense. The Ninth
Circuit granted rehearing in banc and reversed, thus preventing an
inter-circuit conflict. United States v. Anderson,
942 F.2d 606 (9th Cir. 1991).

In Unitect States v. Kimball, 925 F.2d 356 (9th Cir. 1991), the
in banc court reversed the decision of the panel holding that a tax
return conta-rIng only asterisks qualifies as a "return." The in
banc holding t,!iat such a filing is not a "return" cured the inter-
conflict created by the panel.

In White v. McGinnis, 903 F.2d 699 (9th Cir.), cert. denied,F 111 S. Ct. 266 (1990), the in banc court overturned a Ninth Circuit
< precedent, which made the failure to provide a trial by jury

reversible error even in cases where the plaintiff participated inF the bench trial without objection. The in banc court noted that
its precedent had been flatly rejected by the Second, Fourth,
Fifth, Sixth, Seventh, Eighth, and D.C. Circuits.

pi In United States v. Luttrell 889 F.2d 806 (9th Cir. 1989), a
L Ninth Circuit panel went into conT flict with the Second, Third,

Tenth, and D.C. Circuits by holding that the Due Process ClauseV requires the government to have "reasoned grounds" to investigate
LS an individual. The Ninth Circuit granted rehearing in banc and

reversed, thus preventing an inter-circuit conflict. United States
v. Luttrell, 923 F.2d 764 (9th Cir. 1991), cert. denied, 112 S. Ct.L 1558 (1992).

In Contreras-Aracon v. INS, 852 F.2d 1088 (9th Cir. 1988), theL in banc court cured a conflict between the panel's decision and the
Second Circuit by holding that the INS cannot make the expiration
of an alien's opportunity for voluntary departure the cost ofL pursuing an appeal from the INS's decision.

In two other cases, the in banc Ninth Circuit declined to
eliminate an inter-circuit conflict that a Ninth Circuit panel had
created. United States v. DeGross, 960 F.2d 1433 (9th Cir. 1992);
United States v. Zolin, 842 F.2d 1135 (9th Cir. 1988).
Additionally, the in banc Ninth Circuit arguably created an inter-
circuit conflict in three cases. United States v. Lira-Barraza,
941 F.2d 745 (9th Cir. 1991); United States v. Nolasco, 926 F.2d
869 (9th Cir.), cert. denied, 112 S. Ct. 111 (1991); Stead Motors

7 wof Walnut Creek v. Automotive Machinists, 886 F.2d 1200 (9th Cir.-
L 1989), cert. denied, 495 U.S. 946 (1990).
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None of the remaining Ninth Circuit cases implicated an inter-
circuit conflict. Owl

B. Circuits Without a Local Rule Authorizing Rehearing in 7
Banc to Prevent Inter-Circuit Conflicts.' Li

1. First Circuit ,

We identified fifteenhin banc opinions' issued by the First'
Circuit from 1,9!88-1992. None of those opinions. prevents an inter-
circuit conflict by reversing a panel opinion that had created a
conflict. L

In two cases, the in banc First Circuit declined to eliminate
an inter-circuit conflict that the panel opinion had created.
United States v. Pimienta-Redondo, 874 ,F.2d 9 (1st Cir.), cert.
denied, 493 U.S. 890,(1989); Massachusetts v. HHSj 899 F.2d 53 (1st
Cir. 1990), vacated, 111 S. Ct. 2252 (1991).,- In three other cases,
the in banc First Circuit created an inter-circuit conflict for the
first time. Rosario-Torres v. Hernandez-Colon, 889!L F.2d 3,14 (1st
Cir. 1989); Reardon v. United-States, 947 F.2d 1509 (1st Cir.
1991); Fiorenv. Washinton, County Comm. Mental Health Ctr.,, 960w
F.2d 229 (1st Cir. 1992).,

None, of the lin banc First Circuit's remaining 'decisions had K
any effect on the existence of an inter-circuit conflict., K [

2-. Second Circuit

We identified,,tenLin banc opinions issued by the Second
Circuit from 1988--1992., In three of, those cases, the in banc
Second Circuit preventedan inter-circuit conflict by reversing a
panel decision thathad ,created a conflict.,,,,

In Black v. Red Star Towing & Transp. Co., 860 F.2d 30 (2d K
Cir. 1988), a Second Circuit panel followed prior circuit precedent L

precluding a kshipowner from seeing indemnification against -a
third-party tortfeasor fori maintenance and cure paid to injured K
seaworkers. The court granted rehearing in banc and reversed its '
own precedent, ,noting that its earlier ruling was in conflict with
decisions'from numerous other 'circuits. Rehearing in banc thus
-brought Second Circuit law into line with the trend in other
courts.

In United States v. Indelicato, 865 F.2d 1370 (2d Cir.)-, cert.
denied, 4931 U.S., 811 (1989), ,the Second, Circuitl addressed the
elementsof a RICO pattern and, a RICO enterprise. The, court again
used the in banc process to eliminate a precedent thatconflicted V
with the decisions o0 other circuits. The new definition of RICO
pattern and enterprise, promulgated by the in banc court harmonized
with the rulings of other circuits.
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In United States v. Chestman, 947 F.2d 551 (2d Cir. 1991),
#@ cert. denied, 112 S. Ct. 1759 (1992), a panel followed earlier

Second Circuit rulings concerning liability under the Securities
^ Act for use of inside information. The Second Circuit used in banc

to modify two of its recent decisions, thereby conforming its lawto the misappropriation theory previously adopted by the Third,K#t Seventh, and Ninth Circuits.
In one of its other decisions, the in banc Second Circuit

created an inter-circuit conflict. United States v. Monsanto, 852
F.2d 1400 (2d Cir. 1988), rev'd, 491 U.S. 600 (1989).

None of the remaining decisions had any effect on the
existence of an inter-circuit conflict.

3. Third Circuit.

We identified nineteen in banc opinions issued by the Third
Circuit from 1988-1992. In two of those cases, the in banc Third
Circuit prevented an inter-circuit conflict by reversing a panel
decision that had'created a conflict.

In Americans Disabled for Accessible Public Transp. v.r^ Burnley, 867 F.2d 1471 (3d Cir. 1989), a panel of the Third Circuit
went into conflict with the D.C. Circuit and the First Circuit byholding that Section 504 of the Rehabilitation Act requires a mixed
system of wheelchair-accessible buses and vans. The Third Circuit
granted rehearingi in banc and reversed the panel, thus preventing
an inter-circuit conflict.'' Azericans Disabled for Accessible
Public Transp. v. Burnley, 881 F.2d 1184 (3d Cir. 1989).

In Kenrich Petrochemicals. Inc. v. NLRB, 907 F.2d 400 (3d
Cir.), cert. denied; ll S.t Ct. 509 (1990), the panel addressed the

@ capacity of the NLRB to' order reinstatement of an employee. A
divided'panel held that ithe INLRB lacked the authority to order such
relief, over a dissent which pointed out that the majority's ruling
conflicted with'ia !deciion1 of the 7th Circuit. The Third Circuitgranted rehearing in7 I"bancon this single issue and reversed,
holding that the NLRB could order reinstatement, thus eliminating
the conflict with the SevenIth Circuit.

[v None of the remaining in bancd Third Circuit cases had any
effect on the existence of 'an inter-circuit conflict.

L 4. Fifth Circuit.

We identified forty-seven in banc opinions issued by the Fifth
Circuit from 1988-1992. In six of those cases, the in banc Fifth
Circuit eliminated an inter-circuit conflict that had been created
by a Fifth Circuit panel.l
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In United States v. Zuniaa-Salinas, 945 F.2d 1302 (5th Cir. 7
1991), a panel of the Fifth Circuit went into conflict with the
11th Circuit by holding that where all' but one of the charged
conspirators are acquitted, the verdict against the one cannot
stand. The Fifth Circuit granted rehearing in banc and reversed
the panel, thus preventing an inter-circuit conflict. -United,
States v. Zunica-Salinas, 952 F.2d 876 (5th Cir. 1992). 7

In United States v. Bachvnskv, 924 F.2d 561 (5thlCir. 199 1), 0W
a panel, of the. Fifth Circuit, went ,,into conflict-with the Eighth,r` I
Ninth, ,and Tenth circuits by holding that iuthe District Court's -
failure to mention supervised release automatically mandated that L
a criminal defendant's, sentence be, vacated. The- Fifth Circuit
granted rehe'aring in banc an& reversedthe paanel, thus preventing
an inter-circuit conflict. United States v. Bachvnsky, 934 F.2d
1349 (5th Cir.),, cert- denied, 112 S. Ct. 402 (1991)'.kv;

InTexasEmployers' Ins.,Ass',n v. Jackson, 862 F.2d 491 ,(5th
Cir. 1988), ce'rt,. denied, 490U.S. 1035 (1989), the in banc court
reversed a paneldecision that conflicted with decisionsfrom,khe
Third, " Fourth, Ninth, and Tenth Circuits concerning the
availability of declaratory relief where equitable relief is barred LJ
by statute.

In Gillsie v, Crawford, 858 F.2d 1101 (15th Cir. 1988) (per
curiam), the'panel d'ecision conflicted withcrulings from the Sixth
and Eigtjhe viabillity,,of individual Isuits
attacking prison conditions, wen,,a class actionislredy pending.
The in banc' court reversed, ilminating pthe conflct.,

In Landry v. Hoepfnr, 840 F.2d, 1201 (5th Cir. 1988), cert. L
denied, 489 U.S. ,10813 ('19-89), +the panelJ-decision, conflictedwith a
ruling from the tFouth Circuit cncerning , ,a defendant ts right toi a
jury tril when, ch ed w W The' in banc, court.¢ reversed ldthe
panel, sidngwith the Fouih Cicutand I~el ~ipiatIng ,the conf lict.

In Thomas, vI. 1,Capital Security Servs... Inc.,S 8*36 F.2d 866 (5th

The~~ - in -p! . 4 la n''s; # it >a

Cirof 1988,), the i a urt, led, t raor precedent
concernine the hy witn banc h Cstrict courtmake
f indings of 'fact sncn lusobs ~fla l~ ull makecbrngn
Fifth circuit la ict 'an Stats 8Circuits. E
The in b~nc cor lolmte h A1 inquir totetime ~of
filing, reves h an~J anmkig itlaw cossttwthha
of the Secn d Cirut

In one other case, the in banc Fifth circuit created an inter-
circuit conflict,. United States v., McKeeve, 905,iF.2d-829 (5th
Cir. 1990)'.I

None of the'iemaining in banc Fifth Circuit cases had any
effect on the existence of an inter-circuit conflict. 7
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5. Eiahth Circuit.

We identified forty-seven in banc opinions issued by the
Eighth Circuit from 1988-1992. In six of those cases, the in bancEighth Circuit prevented an inter-circuit conflict by reversing apanel opinion that had created a conflict.

E In United States v. Galloway, 976 F.2d 414 (8th Cir. 1992),the in banc court reversed a panel decision concerning theauthority of the Sentencing Guidelines Commission to promulgate aguideline which considers uncharged conduct in setting a sentence.
L The in banc court noted that, by reversing, Eighth circuit law washarmonized with rulings from the Fifth, Sixth, and SeventhCircuits.

L In United States v. Wise, 976 F.2d 393 (8th Cir. 1992)(petition for cert. filed Dec. 15, 1992), the in banc courtreversed the panel and held that the Confrontation Clause does notapply to the sentencing phase of a criminal case, bringing EighthCircuit law into line with decisions from the Second, Third,Fourth, Fifth, Sixth, and Tenth Circuits.

In United States v. South Half of Lot 7 & Lot 8. Block 14, 910F.2d 488 (8th Cir. 1990), cert. denied, 111 S. Ct. 1389 (1991), theK. in banc court held that real property may be seized under theillegal gambling forfeiture provision of 18 U.S.C. { 1955(d). Thein banc decision eliminated a conflict with the Second Circuit.
In Zajac v. Federal Land Bank, 909 F.2d 1181 (8th Cir. 1990),the in banc court held that the Agricultural Credit Act did notcreate an implied right of action for farmer borrowers. ThisL brought Eighth Circuit law into line with decisions from the Ninthand Tenth Circuits.

In Lewis v. Pearson Foundation. Inc., 908 F.2d 318 (8th Cir.1990), a panel of the Eighth Circuit went into conflict with theNinth Circuit by holding that a class of women seeking abortionsmay bring a claim under 42 U.S.C. 1985(3) where no state actionexists and where the class alleges the deprivation of a rightprotected by state law. The Eighth Circuit granted rehearing inr" banc and reversed the panel, thus eliminating an inter-circuitconflict. Lewis v. Pearson Foundation. Inc., 917 F.2d 1077 (8thCir. 1990) (petition for cert. filed, 59 U.S.L.W. 3726 (April 10,1991)).

In Modern Computer Systems. Inc. v. Modern Bankina Systems,Inc., 858 F.2d 1339 (8th Cir. 1988), a panel of the Eighth Circuitwent into conflict with the Sixth Circuit by holding thatcontractual choice-of-law provisions are unenforceable because theyviolate public policy. The Eighth Circuit granted rehearing inbanc and reversed the panel, thus avoiding an inter-circuit
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conflict. Modern Computer Systems, Inc. v. Modern Banking Systems,
Inc., 871 F.2d 734 (8th Cir. 1989).

In one other case, the in banc Eighth Circuit created an -

inter-circuit conflict. Irvine v. United States, No. 89-5616, 1992
U.S. App. Lexis 33484 (8th Cir. Dec. 28, 1992).

None of the remaining Eighth Circuit in bancs had "an impact
upon an inter-circuit conflict.;,

Li
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APPENDIX C

In Banc Opinions Issued By Selected Circuits7 From 1988-1992

D.C. Circuit
._. EPA

1. Hubbard v. EPA, Nos. 90-5233, -5250, 1992 U.S. App. LEXIS
31130 (D.C. Cir. 1992)

2. Critical Mass Energy Project v. NRC, 975 F.2d 871 (D.C. Cir.+F 1992) (petition for cert. filed Dec. 17, 1992)
L 3. Nuclear Information & Resource Serv. v. NRC, 969 F.2d 1169

(D.C. Cir. 1992)
4. FEC v. International Funding Inst., 969 F.2d 1110 (D.C.,

Cir.), cert. denied, 113 S. Ct. 605 (1992)
5. United States v. Mills, 964 F.2d 1186 (D.C. Cir.), cert.

denied, 113 S. Ct. 471 (1992)
6. King v. Palmer, 950 F.2d 771 (D.C. Cir. 1991), cert. denied,L 112 S. Ct. 3054 (1992)
7. Coalition for Preservation of Hispanic Broadcasting v. FCC,r 931 F.2d 73 (D.C. Cir.), cert. denied, 112 S. Ct. 298 (1991)L 8. Hammontree v. NLRB, 925 F.2d 1486 (D.C. Cir. 1991)
9. Clarke v. United States, 915 F.2d 699 (D.C. Cir. 1990)
10. Yellow Bus Lines, Inc. v. Drivers, Chauffers, & Helpers

Local Union 639, 913 F.2d 948 (D.C. Cir. 1990) , cert. denied,111 S. Ct. 2839 (1991)
11., Department of Defense Dependents Schs. v. FLRA, 911 F.2d 743

(D.C. Cir. 1990)L 12. NTEU v. FLRA, 910 F.2d 964 (D.C. Cir. 1990)
13. Moore v. District of Columbia, 907 F.,2d 165 (D.C. Cir.),E cert. denied, 111 S. Ct. 556 (1990)

L, 14. National Patent Dev. Corp. v. T.J. Smith & Nephew Ltd., 877
F.2d 1003 (D.C. Cir. 1989)

15. Spagnola v. Mathis, 859 F.2d 223 (D.C. Cir. 1988) (per
curiam)

16. Save Our Cumberland Mountains, Inc. v. Hodel, 857 F.2d 1516
(D.C. Cir. 1988)

17. Center for Auto Safety v. Thomas, 847 F.2d 843 (D.C. Cir.),
vacated, 856 F.2d 1557 (D.C. Cir. 1988, (in banc)

18. Wolfe v. Department of Health & Human Sarvs., 839 F.2d 7687 (D.C. Cir. 1988).

First Circuit

1 1. United States v. Grant, 971 F.2d 799 (1st Cir. 1992)
2. Fiore v. Washington County Comm. Mental Health Ctr., 960

F.2d 229 (1st Cir. 1992)
3. Reardon v. United States, 947 F.2d 1509 (1st Cir. 1991)
4. Associated Builders & Contractors v. Massachusetts Water

Resources Auth., 935 F.2d 345 (1st Cir. 1991), cert.7 aranted, 112 S. Ct. 1935 (May 18, 1992)
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5. Wynne v. Tufts Univ. Sch. of Medicine, 932 F.2d 19 (1st Cir. 7
1991) L.J

6. United States v. Martinez-Torres, 912 F.2d 1552 (1st Cir.
1990), vacated, 944 F.2d 51 (1st Cir. 1991) (in banc).

7. Backman v. Polaroid Corp., 910 F.2d 10 (1st Cir. 1990)
8. Massachusetts v. Secretary of HHS, 899 F.2d 53 (1st Cir. '

1990), vacated, 111 S. Ct. 2252 (1991)
9. Agosto de Feliciano v. Aponte-Roque, 88$S9 F.2d 1209 (1st cir.

198'9)
10. Rosario-Torres v. Hernandez-Colon, 889 F.2d 314 (1st, Cir.

1989),
11. Irons v. Federal Bureau of Investigation, 880 F.2d1l446 (1st

Cir. 1989) '
12. Cousins v., Secretary of Transp., 880 F.2d 603 (1st Cir.

19,89) [
13. Figueroa-Rodriguez v. Lopez-Rivera, 878 F.2d 1478 (1st Cir.

1989)
14. United States v. Pimienta-Redondo, 874 F.2d 9 (1st Cir.),

cert denied','493 U.S. 890 (1989)
15. Redgravev. Boston Symphony Orchestra, 855 F.2d 88,8 (1st

Cir. 1988), cert. denied, 488 U.S. 1043 (1989). 7

Second Circuiti

1. Bellamy v. Cogdell, 974 F.2d 302 (2d Cir. 1992) (petition
for'cert. filed Dec. 7, 1992)

2. Asherman v. Meachum, 957 F.2d 978 (2d Cir. 1992)
3. United States v. Chestman, 947 F.2d 551 (2d Cir. 1991),

cert. denied, 112 S. Ct. 1759 (1992)
4. United States v. Monsanto, 924 F.2d 1186 (2d Cir.), cert.

denied, 112 S. Ct. 382 (1991)
5. United States v. MacDonald, 916 F.2d 766 (2d Cir. 1990),

cert. denied, 111 S. Ct.'1071 (1991)
6. Bea uford v. Helmsley, 865 F.2d 1386 (2d Cir.), vacated,

492"''U.S. 9i4 (1989)
7. United States v. Indelicato, 865 F.2d 1370 (2d Cir.), cert. J

denied, 493 U.S. 811 (1989)
8. Black v. Red Star Towing & Transp. Co., 860 F.2d 30 (2d Cir.

1988) -,
9. United States v. Monsanto, 852 F.2d 1400 (2d Cir. 1988),

rev'd, 491 U.S. 600 (1989) 7
10. Albert v. Carovano, 851 F.2d 561 (2d Cir. 1988).

Third Circuit
LJ

1. Clark v. K-Mart Corp., No. 91-3723, 1992 U.S. App. LEXIS
30105 (3d Cir. Nov. 17, 1992)

2. D.R. v. Middle Bucks Area Vocational Tech. Sch., 972 F.2d
1364 (3d Cir. 1992) (petition for cert. filed 61 U.S.L.W'.
3403 (Nov. 9, 1992))-

3. FLRA v. Department of the Navy, 966 F.2d 747 (3d Cir. 1992)
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4. Rock v. Zimmerman, 959 F.2d 1237 (3d Cir.), cert. denied,L 112 S. Ct. 3036 (1992)
5. Town Sound & Custom Tops v. Chrysler Motors, 959 F.2d 468

(3d Cir.), cert. denied, 113 S. Ct. 196 (1992)
6. Hanover Potato Prods., Inc. v. Sullivan, No. 90-5738, 1991L U.S. App. LEXIS 33093 (3d Cir. May 22, 1991)
7. Bolden v. Southeastern Pa0 Transp. Auth., 953 F.2d 807 (3d

Cir. 1991), cert. denied, 112 S. Ct. 2281 (1992)
8. Limbach Co. v. Sheet Metal Workers Int'l Ass'n, 949 F.2d

1241 (3d Cir. 1991)
7 9. Colgan v. Fisher Scientific Co., 935 F.2d 1407 (3d Cir.),

10. cert. denied, 112 S.' Ct. 379 (1991)
- 0 S Kenrich Petrochemicals, Inc. v. NLRB, 907 F.2d 400 (3d

Cir.), cert. denied, 111 S. Ct. 509 (1990)
11. Shendock v.' Director,' OWCP, 893 F.2d 1458 (3d Cir.), cert.

L, denied, 111 S. Ct. 81 '(199,0)
12. Waste Conversion, Inc. v. Rollins Envir. Servs., Inc., 893

F.2d 605 (3d Cir. 1990)
L 13. Americans Disabled for Accessible Pub. aTransp. v. Skinner,

881 F.2d 1184 (3d Cir. 1989)
14. United States v. Balascsak, 873 F.2d 673 (3d Cir. 1989)
15. Fitchik v. New Jersey Transit Rail Operations, Inc., 873

F.2d 655 (3d Cir.), cert. denied, 493 U.S. 850 (1989)
16. Cohen v. Board of Trustees of the Univ. of Medicine &

Dentistry, 867 F.2d 1455 (3d'Cir'. 1989)
17. W.D.D., Inc. v. Thornbury Township, 850 F.2d 170 (3d Cir.),

cert. denied, 488 U.S.P 892 (1988)
18. In re Data Access Sys. Securities Litig., 843 F.2d 1537 (3d

L Cir.), 'cert. d'enied, 488 U.S. 849' (1988)
19. Thorstenn v. Barnard, 842 F.2d 1393 (3d Cir. 1988), affod,

489 U.S. 546 (1989).

Fourth Circuit

1. Catawba Indian Tribe v. South Carolina,' No. 90-2446, 1992
U.S. App. LEXIS 23215 (4th Cir. Sept. 22, 1992) (petition
for cert. filed Jan. 6, 1993)

r 2. Johnson v. Hugo's Skateway, 974 F.2d 1408 (4th Cir. 1992)
3. United States v. Lambey, 974 F.2d 1389 (4th Cir. 1992)
4. Wilson v. City of Charlotte, 964 F.2d 1391 (4th Cir. 1992)
5. Gooden v. Howard Co., 954 F.2d 960 (4th Cir. 1992)L 6. Wilkins v. HHS,' 953 F.2d 93 (4th Cir. 1991)
7. Estate of Reno v. Commissioner, 945 F.2d 733 (4th Cir. 1991)
8. Oksanen v. Page Memorial Hosp., 945 F.2d 696 (4th Cir.L ~. 1991), dert. denied, 112 S. Ct. 973 (1992)
L 9. Defender Indus., Inc. v.'Northwestern Mut. Life Ins. Co.,

938 F.2d 502 (4th Cir. 1991)
10. McCormick v. AT&T Tech., Inc., 934 F.2d 531 (4th Cir. 1991),

cert. denied, 112 S. Ct. 912 (1992)
11. Hamilton v. First Source Bank, 928 F.2d 86 (4th Cir. 1990)
12. Reuber v. Food Chem. News, Inc., 925 F.2d 703 (4th Cir.),

I cert. denied, 111 S. Ct. 2814 (1991)
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13. Miller v. Leathers, 913 F.2d 1085 (4th Cir. 1990), cert.
denied, 111 S. Ct. 1018 (1991)

14. Gould v. HHS, 905 F.2d-738 ,(4th Cir. 1990), cert. denied,
111 S. Ct. 673 (1991)

15. Meadows v. Legursky, 90,4 F.2-d 903 (4th Cir.)',cert,. denied,
111 S. Ct. 523 (1990)A

16. Paroline vi. Unisys Corp., 900..F.2d 27 (4th Cir. 1990)
17. M.A. A26851062 v., INS, 899 F.2d, 3,04 (4th Cir. 19,90) 7
18. Busby v. ,Crown ,ISupplyj,Inc.,896 F.2d 8331,(4th Cir. 1990)
19. Brown v. Lbowenr, 889 F.2d 58 (4th Cir. 1989), aff'd,, ,498,'U.s..,

466 (1991), .
20. Sutton v. Maryland, 886 F.2d ,,708 (4th, Cir. 1989), cert.,

denied, 494, US. 1036 (19903
21. Rowland V. Pattersonl, 882 F.2d 97 (4th Cir. 1989,
22. Pattersont . United Staates ,, h,881 F.2d 12, (I4hCir. 1989)
23. NRC v. FLRA, 879 F.2d 1225 (4th Cir. $1989), llv'acated, 496 L

24. Austin v.'Bterryman, 878 F.2d 786 (4th Cir.) cert. sdenied,

493 U.S. .941 (1989) ,
25. Baker, Watts & Co. v.Miles & Stockbridge,876,F.2d l,

1101 (4thjirL 1989)
26.k 873t F.2d,1558,!,(4th Cir., 11988) cert. denied,

26. 3iiiar 9*rnid
493Un S.d 865 Fj(21d 1943327. United St0t;s v. Clrk, ; 656 F.2d 1433 (4th Cir. 1989)

2831. s i .2 United chartl'ers 863 F.2d 302 (4thi Cir. 19c88),
cert. deni 494 USS. a0t1 (1990) o

29. Deel v. Jacon, 862 F.2 79 (4th Cir. 188, )cert. denied',
49 0 U.-S, (19,89) H

30. United Sttes v. Frie er 856 F.2d 6403 (4th Cir. 1988) L
31. EOC. Invt't . Cnc., 849 F.2d 116 (4 FI-Cir.), cert.

denied, 4$8lU.S. 924 (1988)
32. UtdSta~tl Dep't of, ~Iath & Human Servs. v. FLRA, 844K

F.,d 1087 (4t ir. 198'
33. United Sta ir. Pupo I 841 F.2d 1235 (4th Cir.), cert.

3.United ,Spt&v 8421198 F.2d 1225 (4th Cir. 1988)
3.Smi ih ~ v. ~~d,81~ d7 (4th Cir.), cert. denIed 488

U.S. 869Il (1988):36. IU Int' "op v. 'NX Acqisition Corp., 840 F.2d 229 (4th
Cir. 1988)

37. In re For Ltre Hrings -as to Caplin & Drysdale,7
Chairtered, 8E '.d67 4th Cir. 1988),f af f'd,, 491. U.S. 617 7
(1989) Lj

38. United Stats 836 F.2d 1431 (4th Cir.), cert.

denited,' 4'8'7US. 1205 (988).

39. Warren ad IndS Inc., 835 F.2d 535 (4th Cir.
cert. deid~47U.S. 1218 (1988)
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Fifth Circuit

L 1. Derden v. McNeel, No. 90-1230, 1992 U.S. App. Lexis 32562
(5th Cir. Dec. 16, 1992)

2. United States v. Rideau, 969 F.2d 1572 (5th Cir. 1992)L 3. United States v. Greer, 968 F.2d 433 (5th Cir. 1992)
(petition for cert. filed Dec. 7, 1992)

re 4. Plaisance v. Texaco, Inc., 966 F.2d 166 (5th Cir.), cert.
L denied, 113 S. Ct. 604 (1992)

5. In re Meyerland Co., 960 F.2d 512 (5th Cir. 1992), cert.denied, 61 U.S.L.W. 3303 (Jan. 11, 1993)
6. Society of Separationists, Inc. v. Herman, 959 F.2d 12'83

(5th Cir.), cert. denied, 113 S. Ct. 191 (1992)
7. United States v. Pierre, 958 F.2d 1304 (5th 'Cir.), cert.denied, 113 S. Ct. 280 (1992)
8. Fleming v. Collins, 954 F.2d 1109 (5th Cir. 1992)
9. United States v. Zuniga-Salinas, 952 F.2d 876 (5th Cir.

1992)
10. United States v. Vontsteen, 950 F.2d 1086 (5th Cir.), cert.

denied, 112 S. Ct. 3039 (1992)
11. Rohner Gehrig Co.' v. Tri-State Motor Transit, 950 F.2d 107912. (5th Cir. 1992)
12. Graham v. Collins, 950 F.2d 1009 (5th Cir. 1992), cert.cranted, 112 'Si. Ct. 2937 (June 8, 1992) -
13. Kinsey v. Salado Indep. School Dist., 950 F.2d 988 (5thCir. ), cert. denied, 112 S. Ct. 2275 (1992)
14. Micheaux v. Collins, 944 F.2d 231 (5th Cir. 1991), cert.E denied, li2 S. Ct. 1226 (1992)
15. Resolution Trust Corp. v. Montross,- 944 F.2d 227 (5th Cir.1991)
16. Caine v. Hardy, 943 F.2d 1406 (5th Cir. 1991), cert. denied,

112 S. Ct. 1474 (1992)
17. Christopherson v. Allied-Signal Corp., 939 F.2d 1106 (5th

Cir. 1991), cert. denied, 112 S. Ct. 1288 (1992)
18. Young v. Herring, 938 F.2d 543 (5th Cir. 1991), cert. denied,112 S. Ct. 1485 (1992)
19. United States v. Shaid, 937 F.2d 228 (5th Cit. 1991), cert.20. denied, 112 S. Ct. 978 (1992)
20. United States v. Bachynsky, 934 F.2d 1349 (5th Cir.), cert.

denied,'112 S. Ct. 402 (1991)
21. Bright v. Houston Northwest Medical Center Survivor, Inc.,934 F.2d 671 (5th Cir. 1991), cert. denied, 112 S. Ct. 882(1992)
22. United States v. De Leon-Reyna, 930 F.2d 396 (5th Cit. 1991)7 23. Nicklos Drilling Co. v. Cowart, 927 F.2d 828 (5th Cit.1991), affrd, 112 S. Ct. 2589 (1992)
24. League of United Latin Am. Citizens v. Clements, 923 F.2d365 (5th Cit. 1991)

L~ 25. Ayers v. Allain, 914 F.2d 676 (5th Cir. 1990), vacated, 112
S. Ct. 2727 (1992)
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26. League of United Latin Am. Citizens Council No. 4434 v.
Clements, 914 F.2d 620 (5th Cir. 1990),, rev'd, 1111, S. Ct.
2376 (1991)

27. Kelly v. Lee's Old Fashioned Hamburgers, Inc., 908 F.2d 1218
(5th Cir. 1990) , I I

28. United States v. McKeever, 905 F.2d 829 (5th Cir. 1990),
29. Rosenstein v. City of Dallas, 901 F.2d 61 (C5th Ci.)

,denied,11S Ct. 153 (1990
30. Phillips v. Marine.Concrete Structures, Inc., 895 F.2d 10 33 3

(5thCir.19,90)
31. Edmaons . esvilleC6 t go , 895 .2d 218, (5th Cir.'

1990), rev~d, 11L.C.277(91
32. Bo u slan v.,Aa o 892 Fl.2d 1271 (5th Cir. 1990), aff'd,,,

111'. Ct . 1227 (1991)7
33. Bhandari v; First Nat'I1 Bank, o Commerc, 7 ,d609 (5 1

Cir. 1989), cert. ,~denf'i~e~d,49 'U'.S. 1061. (~1990)
34. United States.neo, 8 F85F.id1248d,1 (5th Cir. 1989) C
35. In re Air, Crash Disas t r er ewOrlans 883 F,2d17,

(5th CirI. 198a9) F anL.,83FFd1
36. Sawyer V. Butler, 881 F.d 1273 (5th Cir'. 1989) ,a' 497 f 97

U.S.'227 (19 90) K1 1I

37. Mills v. Director, 877 8F.2d 356 (5thCir. 1989),
38. United #Stati vPl. &Jones,1 877 ?. 2d 341' (5th Cir.19)
39. Johnson y._Moral, 876 F.2d 477 (5th ,Cir,. 1,989)
40. Int6ernati g j ' Broth of asters, Chauffeurs,

Wa~rehousemen A Helpers o1f 'America v outhwest Airlines Co
875' F.~2d1121'9~ (5th` Cir. 19-89'), 'clrt. deid U. S. 1043

('1990)11 K 1I~
41. EEOC v". Mississippi State Tax Comm'n, 873 F.2d 97 (5th Cir.

1989)
42. Texs s!E$mployers' Ins. Ass'n v. Jackson, 862 F.,2d 491 (5th

Cir. 1988), cert. denied, 490 U.S. 1035 (1989)
43. Gilhlespie v. Crawford, 858 F.2d 1101 (5th Cir. 1988) (per

curiam) n
44. Kingv. Lynaugh; 850 F.2d 1055 (5th Cir. 1988), cert. denied, [J

489 U.S. 1093 (1989)
45. Landry v. Hoepfner, 840 F.2d 1201 (5th Cir. 1988), cert.

denied, 112 S. Ct. 402 (1991)
46. Uni3tedlfi States v. Barrett, 837 F.2d: 1341 (5th Cir. 1988),

cert. denied, 492 U.S. 926 (1989)
47. Thomas v. Capital Sec. Servs., Inc., 836 F.2d 866 (5th Cir.

1988).

Seventh Circuit

1. Doe v. Small, 964 F.2d 611 (7th Cir. 1992)
2. U.S. Marine Corps v. NLRB, 944 F.2d 1305 (7th Cir. 1991),

cert. denied, 112 S. Ct. 1474 (1992)
3. Dimeo v. Griffin, 943 F.2d 679 (7th Cir. 1991)
4. Soldal v. County of Cook, 942 F.2d 1073 (7th Cir. 1991),

rev'd, 113 S. Ct. 538 (1992)
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5. Wallace v. Robinson, 940 F.2d 243 (7th Cir. 1991), cert.
denied, 112 S. Ct. 1563 (1992) '

6. United States v. Best, 939 F.2d 425 (7th Cir. 1991), cert.
denied, 112 S. Ct. 1243 (1992)

7. Hunter v. Clark, 934 F.2d 856'(7th Cir.), cert. denied, 112
L S. Ct. 388 (1991)

8. Johnson v. Sullivan, 922 F.2d 346 (7th Cir. 1990)r 9, United States v.- Marshall, 908 F.2d 1312 (7th Cir. 1990),
L aff'd, 111 S. Ct. 1919 (1991)

10. United States v. Martinez de Ortiz, 907 F.2d 629 (7th Cir.
1990), cert. denied, 111 S. Ct. 684 (1991)

11. Miller v. Civil City of South Bend, 904 F.2d 1081 (7th Cir.
1990), rev'd, 111 S. Ct. 2456 (1991)

v 12. International Union, UAW v. Johnson Controls, Inc., 886 F.2d
87'1 (7th Cir. 1989)

13. Easter House v. Felder, "879 F.2d'' 1458 (7th Cir. 1989),
vacated, 494 U.S. 1014 (1990)L1 14. Central States, Southeast & Southwest Areas Pension Fund v.L Gerber Truck Service, Inc., 870 F.2d 1148 (7th Cir. 1989)

15. Sherrod v. Berry, 856 F.2d 802 (7th Cir. 1988)
16. Ford v. Childers, 855 F.2d 1271 (7th Cir. 1988)
17. Newman-Green, Inc. v. Alfonzo-Larrain Ry., 854 F.2d 916 (7th

Cir. 1988), rev'd, 490 U.S. 826 (1989)
r- 18. Marozsan v. United States, 852 F.2d 1469 (7th'Cir. 1988)7 19. Illinois ex rel. Hartigan v. Panhandle Eastern Pipeline Co.,L 852 F.2d 8,91 (7th Cir.), cert. denied, 488 U.S. 986 (1988)

20. Rakovich v. Wade, 850 F.2d 1180 (7th Cir.), cert. denied,7 488 U.S. 068 (1988)
L 21. Greenberg. v. Kmetko, 840 F.2d 467 (7th Cir. 1988)

22. United' States v. Schmuck, 840 F.2d 384 (7th Cir. 1988),7 aff'd, 489'U.S. 705 (1989).

Eighth Circuit

1. Hicks v. Brown Group, Inc., Nos. 88-2769, -2817, 1992 U.S.
App. LEXIS 33730 (8th Cir. Dec. 30, 1992)

2. Irvine v. United States, No. 89-5616, 1992 U.S. App. LEXIS
33484 (8th Cir. Dec. 28, 1992)

3. Butler v. Dowd, Nos. 90-2090EM, -2091EM, 2782EM, 1992 U.S.
App. LEXIS 29604 (8th Cir. Nov. 11, 1992)

f7 4. Lee v. Rapid City Area Sch. Dist. No. 51-4, Nos. 90-5499,
L 5500, 1992 U.S. App. LEXIS 31580 (8th Cir. Dec. 3, 1992)

5. United States v. Davis, 978 F.2d 415 (8th Cir. 1992)
r- 6. United States v. Galloway, 976 F.2d 414 (8th Cir. 1992)L (petition for cert. filed Dec. 14, 1992))

7. United States v. Wise, 976 F.2d 393 (8th Cir. 1992)
(petition for cert. filed Dec. 15, 1992))

8. Cornell v. Nix, 976 F.2d 376 (8th Cir. 1992)
L 9. Gregory v. City of Rogers, Arkansas, 974 F.2d 1006 (8th Cir.

1992) (petition for cert. filed Dec. 8, 1992))
10. Moreland v. 'United States, 968 F.2d 655 (8th Cir.), cert.

denied, 61 U.S.L.W. 3419 (Dec. 7, 1992)
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11. Pletka v. Nix, 957 F.2d 1480 (8th'Cir.), cert. denied,
113 S.Ct. 163 (1992)

12. United States v. Kelley, 956 F.2d 748 (8th,,Cir. 1992)
13. UnitedStates v. Wickman, 955 F.2d,592,(8th Cir. 1992)
14. Murdock V. United States, 951 F.2d 907 L(8th Cir.1991), K

cert. denied, 112 S.,Ct. 2996 (1992)
15.- Johnson V.6 State, ut. LifeiAssurance Co. of America, 9421 !l

F.2d- 12"60 (8th Cir. 1991) L
16. Brewer V. Chauvin, 938 F.2d 860 (8th Cir. ,1991)'
17. Taggrt . jeffierion County Child Siupport Enforcement Unit,

935 F..2d L947 (8th Cir~. 19_91)_ _

18. UniedStates v. McKines, 933 F.2d 1412 (8th Cr), cert.-,
denied, 112 S.- Ct. 593 (1991)

19. fLews v'j. 'PI'Vearsobn Pdunda ion, Inc., 917 F1.2d t1077 ~]jfll(8th C i.,b
1990) (petit i n fo cert. fled, 59 U.S,.L.W. 376 (Ap ril 10,I
1991))

20. United States v. Jacobson, 916 F.2d, ,467 (8thfi Cir.r 1990),
reyv d, I112 IS5*Ct 535 i'(1992)

21. United States v. KPh, 915 F.2d 326 (8th Cir. 1990),
22. Bush v. Taylor, 98 d9 9l89 (8th Cir. 1990), , 0
23. aWi I liams V. Arotdouta, 9 12 F.2d 19218th = ir
28 92dSd 1 . Ct. 102' (9 6
24. tUnite'd States v., South Hafof Lot 7 &Lpt`8, Block 14,,910

29. d 488l v Lc ,th Cir. 19), cert. denied, 11 . t 39
(1991) Li

25. Zajacv Fdat . Arpd Benk, 909 F.2d 1181 (8th Cir. 1990)
26. III re',FX n 104 '""F. 2d 4F69 8 (8th Cir..), cert denied, 1 il

ieS. t.49 (1990)
27. p~pachrist o .bv.Tu-bines, Izic., 902'F.2d 685 (8th sir. 1990)

32. aIn re v. Waoe 8988 F.2d 1346 (8th Cir. 1990)
29. nilli.L v,. Lk 894 F. 2d 1009 (8th Cirn), cert.8 deid , 1(

4197 U.S. 1011 (1990)
30. United States v. rpen, 887 F.2dF 873 (8th Cir. 1989)
31. United Statesv. Newman, 887 F.2d. 880 (8th Cir. N1989),

dernUdd 405rqU.S. 949 (1990)
32. UInc, States v. Wilson, 884 F2d 1121 (8th Cir. 1989)
33. Pierlch v. Ullitod States Dep't of Defense, 880 F.2d 11 (8th

C~rl. ,~1989), iaff'Id, 496 U.S. 334 (1990)
34. Minneta ' B 75 F.2d 179 (8th Cir. 1989)

35. in re Hart1le, 874 F.2d 1254 (8th Cir. 1989)
36. Modern" Cp r Systems, Inc. v. Modern Banking Systems,w
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L SUBJECT: 91-28, updating Rule 27

At the December 1991 meeting Mr. Kopp suggested that Rule 27 needs updating.
Judge Ripple asked Mr. Kopp to put forward a proposal. The attached memorandum was
prepared by Mr. Kopp.
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§R1WDU tCONCERNG

FEDERAL RULE OF APPELTATE PROCEDURE 27

Federal Rule of Appellate Procedure 27 concerns the filing

K -of motions in the courts of appeals. The'Rule addresses matters

fl that are common to all motions, such as the service and filing of

motions, the right to file a response, determination ofmotions

for procedural orders, and the power of a single judge to decide

motions. Otherwise, the Rule does not set forth any requirements

L for specific types of motions that may be filed, such as motions

L for an extension of time or motions for summary affirmance.

Each of the circuit courts of appeals has supplemented FRAP

L 27 with its own rules concerning motions practice. See attached

copies. Some of the circuits have adopted extensive rules that

regulate motions practice in substantial detail. Other circuits

Li have added little to FRAP 27, while other circuits regulate their

_ motions practice by unwritten rules.

Given the extensive local supplementation of FRAP 27 and the

7 fact that Rule 27 is obsolete on its face in certain respects, it

is time to consider a rather thorough amendment of the Rule. For

example, FRAP 27 contemplates that motions may be supported by

the filing of "briefs". That is not the current practice in any

of the circuits. Similarly, FRAP 27 is silent about many issues

that concern the format of motions and responses, such as maximum

page limits and the types of print and binding that are required.

L. This memorandum will address each of the areas that FRAP 27 could

cover, and propose amendments in several of those areas.

L_



A. Form of Motions.,

The circuit ,rules state a-number of different requirements

with respect" to ,the form -of motions. Some of those requirements

also canbe found in FRAP 27, although FRAP 27 uses, different

terminology.

1. In Writina. .

The D.C.,Circuit's rules state that '[e~xcept where

otherwise specifically provided by the Federal Rules of Appellate -

Procedure or by these Rules,, and except formations made in open

court when opposing counsel is present, every motion or petition 
J

shall be in writing and signed by counsel of record or by the L

movant if not represented by counsel.f" D.C. Cir. Rule 7(a)(l).

See also 11th Cir. Rule 27(a)(1) ("Motions must be made in K
writing with proof of service on all parties").

FRAP 27 does not expressly state whether motions must be

filed in writing. The Rule implies such a requirement, however, 7
by stating that "fu]nless another form is elsewhere prescribed 

by

these rules, an application for an order or other relief shall be 
L

madeby filing a motion for such order or relief with proof of C

service on all other parties."

FRAP 27 should be amended to state explicitly whether, and 
L

if so when, motions must be made in writing. The D.C. Circuit's

rule provides a sound model to achieve this end, except that 
the

D.C. Circuit rule-should be amended to require service on all F

parties.
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The D.C. Circuit rule also is sound in'specifying that

motions may be made orally in open court when opposing counsel is

K present. The rules should allow courts the flexibility to hear

oral motions under such circumstances, and nothing in the D.C.

Circuit rule prevents the panel from requiring an oral motion to

- be reduced to writing if it desires a written motion. mhus, we

recommend adopting the D.C. Circuit's practice on this point,,as

modified to require proof, of service.,__

2. Page Limits.

FRAP 27 does not establish page limits for motions and

responses. The D.C. Circuit's rules limit motions to 20 pages
L

az4 responses to motions to 10 pages, Oexcept by permission or

L direction of the Court.' D.C. Cir. Rule 7(a)(2). The Federal

) Circuit and the Second Circuit limit motions and responses to 10

L double-spaced pages. See Fed. Cir. Rule 27(b); 2d Cir. Rule

7 27(a)(2)(b).

It seems anomalous that the FRAP sets page limitations for

K briefs (see FRAP 28) but not motions. A uniform FRAP concerning

this subject also would eliminate the confusion of having to look

to circuit rules for guidance concerning page limitations. Ten

pages is too strict a rule, particularly when one considers that

some motions, such as motions for a'stay, can require substantial

i discussion of a case's merits. Twenty pages appears reasonable

to us. Twenty pages should be the limit for a response as well,

for the same reasons that responsive briefs have thesame page

limits as opening briefs under FRAP 28.

-3
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3. -Format.

FRAP 27(d), states that "[a]ll papers relating 
to motions may 7

be typewritten." The rules of several circuits 
are more specific

in certain ways. D.C. Circuit Rule 7(a)(
3) is the most elaborate

of the circuit rules concerning 
this subject. It provides:

(3) 7'ormat. Motions and petitions, responses thereto, and

replies to responses shall 
be typewritten in pica non-

proprtinal ypeso as to produce a clear 
black imageot

single side of white, 
81,/2 x 11' inch paper- These

submissions shall be double 
spaced, each page beginning 

not

less than 1 1/4 inches from thegtop, 
with side.,margins of

not less than 1 1/2 
inches on each side. 

They shall be

fastened at the top-left'corner 
and shall not be backed.

The other circuit' rules concerning 
this subject are generally [

consistent with the D.C. 
Circuit's rule, but less comprehensive.

2d Cir. Rule 27(a) (2) (b); 
4th Cir. IOP 27.1; 5th 

Cir. IOP 27.5;

8th Cir. Rule 28A(c); Fed. 
Cir. Rule 27(a)(2).1

The D.C. Circuit rule is 
sound. For example, we see no

justification for requiring 
backing on a motion. Therefore, the

Committee should consider 
adopting the D.C. Circuit 

rule.

The other circuit rules 
that address these issues 

are generally

consistent with the D.C. 
Circuit rule, and a uniform rule would

standardize practice in this 
area.

1 The D.C. Circuit is considering'amending 
its Rule 7(a)( 3 )

to delete the requirement that motions be 
typewritten "in pica 

7
nonproportional type" and 

to stare that side margins must 
be not

less than 1 inch (rather than 1-1/2 inch). 
[
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4. -,Proposed Order.

FRAP 27 states that a motion must "set forth the order or

relief sought." ,This provision raises the question whether the

moving party must provide a proposed order along with a motion,

and the FRAP rule doesnot provide a clear answer.

The two circuits that have addressed this subject both have

adopted rules which explicitly state that moving parties need not

provide a proposed order. See 4th Cir. IOP 27.4; 9th Cir. Rule

27-1. This seems to be the correct position on this issue, since

there is no apparent need for a proposed order in federal motions

practice, and since such a requirement would be anomalous in that

area of practice. The Committee should consider a-mending FRAP 27

to reflect this change.

-9 The confusion in the existing Rule is created by the

statement that the movant must "set forth the order or relief

sought." Especially in the context of the sentence in which it

is used in FRAP 27, the phrase "set forth" can be read to mean

is n"provide," as in provide a proposed order. Thus, one suggestion

would be merely to delete the words "set forth" and to make other

conforming changes. As revised, the relevant phrase in the Rule

K would read: "The motion * * * shall state with particularity the

grounds on which it is based and the relief sought."

L 5. Number of copies.

L FRAP 27(d) states that Oftjhree copies shall be filed with

the original, but the court may require that additional copies be

furnished."

1v



Several of the circuits have adopted rules concerning the 7

number of copies of motion's and'responises that must be filed.

Two circuits require an original plus four copies. D.C. Cir. '

Rule 7(b); 9th Cir.' Rule 27-1. Two other circuits require an

original plus three copies for all motions to be decided'by the 7
court, and an original plus'one copy for motions to be-considered

by a single judge'or by the Clerk. 5th'Cir. ̀OP 27.5; 11th Cir.-

Rule 27-1(a)(2). one circuit requires an original plus one copy I

for all motions to be decided by the clerk, and an original 
plus

three copies of all other motions. 8th Cir. Rule 27A(b).L

The Committee could rather easily standardize the practice 
7

among the circuits in this area' by amending FRAP 27 to require an

original plus four copies for all motions. Requiring four copies

would meet-the most demanding circuit rules as they now exist 
and

would not substantially inconvenience the parties or-the 
courts.

We recommend requiring an original plus four copies for all,

motions, including those that may be disposed of by the clerk 
or

by a single judge. The clerk can easily dispose of extra copies K
of motions that are assigned for disposition by the clerk 

or by a

single judge, and we believe the benefit of having a single rule

outweighs the burden of having to file copies that turn out 
to be 7

unnecessary. Our proposal also would aid in the' disposition of

motions which the movant believes should be assigned 
toithe clerk

or a single judge, but which the court assigns to a 
panel.' Under

our proposal, the panel would have "the number of 
copies necessary

to decide the motion in hand when the motion is filed. 
I.
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6. SuDDortina Pavers.,,

FRAP 27 states that I ttIhe motion shall contain 'or be

accompanied by any matter required by a specific provision of

these rules governing such a motion, and that, Nfijf a motion is

supported by briefs, affidavits or other papers, 'they shall be

served and filed with the motion., ;

The Second Circuit's rules add to Rule 27 by specifying that

affidavits should contain factual information only; that exhibits

attached should be only those necessary for the determination-of

the motion, and that the moving party shall include a copy of the

lower court opinion or agency decision as a separately identified

exhibit in all motions for substantive relief. See 2d Cir. Rule

7 27(a)(2).

Although the Second Circuit's additions seem self-evident,

we recommend including them in FRAP 27 because there is no strong

reason not to do so, and because they will help guide the parties

in deciding which materials to provide in support of motions and

how to prepare those documents. If the Committee decides to the

contrary, however, it also should consider preempting the Second

Circuit's additions in order to achieve uniformity.

7. Briefs.

FRAP 27 states that tfief a motion is supported by briefs,

affidavits or other papers, they shall be served and filed with

the motion." This language appears to contemplate that parties

may file briefs to support motions. That is not the practice in

any of the circuits, and it would be a very bad idea indeed. So,

7



the rule should be amended to delete-the word briefs. Such an 7
amendment would continue toallow the parties to submit briefs

that werefiled below as exhibits, since such filings could come LJ

under, the term "other papers." o

8. , Miscellaneous Form Recuirements. '

Several of the circuits have adopted additional requirements

of form for'motions that do not appear to merit consideration for

inclusion in FRAP. Some of the requirements are as follows: L

,- WiThe D.C. Circuit requires the movant to state whether -
oral argument has been scheduled in the case and, if so, to U
identify when. D.C. Cir. Rule 7(a)(4). ''

- The Eleventh Circuit requires that a motion 'contain a Li
brief recitation of prior actions of this or any other court
or judge to which the motion, or a substantially similar or
related application for relief, hasbeen made." 11th Cir. K
Rule 27-1(a)(1). "J

- Two Circuitsrequire thesubmission of a certificate of '
interested persons. See 11th Cir. Rule 27(a)(1); Fed. Cir.
Rule 27(a).

- Two Circuits require all notions to state whether all- L
opposing counsel havebeen informed of the intended filing
of the motion and whether opposing counsel consent to the r
motion. 4th Cir. Rule 27(b); Fed. Cir. Rule 27(a)(1).

- The Second Circuit requires the moving party to file a m
notice of motion form, in whichthe moving party must supply V
information about the motion and the case. *See 2d Cir. Rule L
27(a) & appendix (sample form)`.'

Since these miscellaneous items are required by only a small L

minority of the circuits, we have recommended against including 7
them in FRAP 27. If the Committee decides there is substantial

need for one or more of the requirements, however, the Committee

should consider including-the requirement in FRAP 27 in order to

standardize the practice among the circuits. ,7

-8-

- 8 - ~~~~LJ



13. Response to a Motion.

F RAP 27 states that OfaJny party may file a response in

opposition to a motion other than one for a procedural order [for

which see subdivision (b)] within 7 days after service of the

i, notion, but motions authorized by Rules 8, 9, 18 and 41 nay be

acted upon after reasonable notice, and the court nay shorten or

L extend the time for responding to any motion."

The D.C. Circuit's rules specify additionally that a

response which seeks affirmative relief must so state, and that

such a response may be filed in one document. D.C. Circuit Rule

C 7(d). The D.C. Circuit's addition seems reasonable, and the

Committee should consider adopting it.

In the Fourth Circuit, parties need not file a response to a

notion until requested to do so by the Court. 4th Cir, IOP 27.2.

L This practice is consistent with FRAP 27, since the Federal Rule

F permits, but does not require, a response to a motion. Thus, the

Committee could consider adopting this clarification, or it could

reasonably decide that FRAP 27 is clear enough as it exists.

C. Reply to a Response.

L FRAP 27 does not state whether parties may file a reply to a

response to a motion. The D.C. Circuit's rule concerning replies

states:

(e) Reply to Response. Any' reply to a response to anotion or petition, unless the court, enlarges or shortens
the time, must be filed within three days after service ofthe response, except when the response includes a motion foraffirmative relief; in the latter case, the reply may bejoined in the same pleading with a response to the motion
for affirmative relief and that pleading may befiled withinseven days of service of the motion for affirmative relief.

-9-



The caption of this pleading shall denote clearly that both K
the reply to the response and the response to the
affirmative motion are included in that pleading. A reply
,,,shall not-rearguepropositions presented in the motion or
petition, or present matters which are not strictly in reply
tothe response. After a party files a reply, no further
pleading pertaining to themotion'or petition may be filed K
,by that "party texcept' upon leavye~. of this Court u

D.C. Cir. Rule 7(e). The Fourth Circuitrules state ,that -

Any party filing a motion may file a reply'to the
opposing party's response without seeking leave of Court.
No standard time period has been . set by the Court for filing L
a reply, but if counsel wishes to file a reply it should do
so as Lsoonaspracticable afterthe, filingLof the response.
The Court will not ordinarily await the filing of a reply
before reviewing a motion land, response.

4th Cir., IOP 27.3. The Federal-Circuit requires the parties to K

file a motion for leave to file-a reply. Fed. Cir. Prac. Note.

The Committee should amend FRAP 27 to provide for the filing L
of a reply to a motion,, for the same reasons FRAP 28 provides for

the filing of a replybrief. Moreover, such an amendment would K
reflect the reality that lawyers willinevitably file replies to

responses to motions, whether specified in the rules or not. The

D.C. Circuit's rule is comprehensive, and provides a sound model. L
D. PreemDtion of Local Rules.

Given the multiplicity of-local rules that now existt

concerning the format of motions,-theCommittee should consider

amending FRAP 27 by specifically providing that the Rule preempts H
local rules concerning the subject. Without such a provision, it U

will remain unclear whether the circuits.are permitted to enforce -

L
format rules that are different than what FRAP 27 provides.
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E. Oral Argument.

FRAP 27 does not state whether the parties havena right to

K oral argument with respect to motions. The seven circuits which

have addressed this matter,,,in their rules are ,unanimous that oral

argument of motions will not be held unless the court orders it.

L 1st Cir. Rule 27; 3d Cir. Rule 11; 4th Cir. Rule 27(a); 5th Cir.

Rule 27.3; 7th Cir. Rule 27; 9th Cir. Rule 27-6; 11th Cir. Rule
a

27(e). This is a useful clarification, and the Committee should

consider amending FRAP 27 to so provide.

F. Clerk and Sinale Judge Motions.

FRAP 27(b) states that, pursuant to court rule, procedural

orders may be disposed of by the clerk; TRAP 27(c) states that a

L single judge may dispose of any motion. A number of the circuits

; have elaborated on these rules by specifying thetypes of motions

that may be disposed of by the clerk or by a single judge. There

is no apparent need for a uniform federal rule in this area, and

L these matters seem to be the type that are best left to the local

circuits.

L



Rule 27. Motions

(a) -Form and Content of Motions.

(1) In Writing. Except where otherwise specifically provided LJ

'by these Rules, Sand except for motions made in open court'when' L

opposing counsel is present, every motion shall be in writing and

signed by counsel of record or by the movant if not represented'

by counsel, with proof of service on all parties. '

(2) Accompanying Documents. The motion shall contain or be

accompanied by any matter required by'any relevant provision of

these rules, and shall state with particularity the grounds upon

which the motion is based and-the relief sought. If a motion is L

supported by affidavits or other palpers,-they shall be served and

filed with the motion.
,~~~~

(a) Affidavits should contain factual information only.'

Affidavits containing legal argument will be treated as memoranda

of law. -,

(b) A copy of the lower court opinion or agency decision

shall be included as a separately identified'exhibit by a moving

party seeking substantive relief. 0

(c) Exhibits attached should be only those necessary for F

the determination of the motion. L

(3) Page Limits. Except by permission or direction of the 7
court, motions and responses to motions shall not exceed twenty

pages. A reply to a response shall not exceed seven pages. L



D4) format. Notions, responses thereto,-and replies to

responses shall be typewritten in pica non-proportional type so

as to produce a clear black image on a single side of white, 8L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
1/2 by 11 inch paper. These submissions shall be double-spaced,

each page beginning not less than 1 1/4 inches from the top, with

7 side margins of not less than 1 1/4 inches on each side. They

shall be fastened at the top-left corner and shall not be backed.

(5) Response. Any party may file a response in opposition to

a motion other than one for a procedural order [for which see

subdivision (b)] within 7 days after service of the motion, but

7 the court may shorten or extend the time for responding to any

motion, and motions authorized by Rules 8, 9, 18, and 41 may be

acted upon after reasonable notice. When a party opposing a

motion also seeks affirmative relief, that party shall submit

with the response a motion so stating. The response and motion

71 for affirmative relief may be included within the same pleading;

the caption of that pleading, however, shall denote clearly that

7 the response includes the motion.

(6) Reply to Response. The moving party may file a reply to a

response. A reply must be filed within 3 days after service of

L the response, unless the court shortens or extends the time, and

unless the response includes a motion for affirmative relief. In

K the latter case, the reply may be joined in the same pleading

with a response to the motion for affirmative relief and that

pleading may be filed within 7 days of service of the motion for

affirmative relief. The caption of that pleading shall denote
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clearly that both the reply to the response and the response to

the affirmative motion are included in that pleading. A reply

shall not reargue propositions presented in the motion or present

matters which are not strictly in reply to the response.

(b) Determination of Motions for Procedural Orders.

Notwithstanding the provisions of (a) of this Rule 27 as to L

motions generally, motions for procedural orders, including any

motion under Rule 26(b), may be acted upon at any time, without

awaiting a response thereto, and pursuant-to rule or-order of the

court, motions for specified types of procedural orders may be

disposed of by the clerk. Any party adversely affected by such

action may, by application to the court, request reconsideration,

vacation or modification of such action. A timely opposition to L

a motion that is filed after the motion is granted in whole or in 7
part shall be treated as a motion to vacate the order granting

the motion, unless the opposition is withdrawn.

(c) Power of a Single Judge to Entertain Motions. In addition

to the authority expressly conferred by these rules or by law, a

single judge of a court of appeals may entertain and may grant or 7
deny any request for relief which under these rules may properly

be sought by motion, except that a single judge may not dismiss L
or otherwise determine an appeal or other proceeding, and except

that a court of appeals may provide by order or rule that any

motion or class of motions must be acted upon by the court. The 7
action of a single judge may be reviewed by the court.
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(d) Number of Copies. Four copies of every motion, response,
and reply shall be filed with the original. The number of copies

may be increased or decreased by order but not by rule, practice,

or internal operating procedure.

(e) Oral Argument. All motions will be decided without oral

argument unless the court orders otherwise.

(f) Preemption of Local Rules. These requirements of this

7 Rule concerning the form and content of motions, the filing of

responses and replies, the number of copies that must-be filed,
L and oral argument may not be supplemented, subtracted from, or

altered by local rule, practice, or internal operating procedure.

So circuit may require any additional filing or supporting paper

(such as a notice of motion) beyond what this Rule requires.
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September 8, 1993
l

Amended FRAP Rule 27 - Motions

X Department of Justice Draft, with Comments by DOJ and by
judges and other personnel of the Federal, 1st, 7th, 10th,11th, and D.C. Circuits, and by members of Rule 27

subcommittee

General Comments'

[DOJ.] Federal Rule of Appellate Procedure 27 concerns
the filing of motions in the courts of appeals. The Ruleaddresses matters that are common to all motions, such as theservice and filing of motions, the right to file a response,
determination of motions for procedural orders, and the powerof a single judge to decide motions. Otherwise, the Rule doesnot set forth any requirements for specific types of motions
,that may be filed, such as motions for an extension of time or
motions for summary affirmance.

Each of the circuit courts of appeals has supplemented
FRAP 27 with its own rules concerning motions practice. See
attached copies. Some of the circuits have adopted extensiverules that regulate motions practice in substantial detail.
Other circuits have added little to FRAP 27, while othercircuits regulate their motions practice by unwritten rules.

L
Given the extensive local supplementation of FRAP 27 andthe fact that Rule 27 is obsolete on its face in certain7 respects, it is time to consider a rather thorough amendment

of the Rule. For example, FRAP 27 contemplates that motions
may be supported by the filing of "briefs". That is not thecurrent practice in any of the circuits. Similarly, FRAP 27is silent about many issues that concern the format of motions
and responses, such as maximum page limits and the types ofrII print land binding that, are required. This memorandum willL address each of the areas that FRAP 27 could cover, and
propose amendments in several of those areas. -

L

I
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Rule 27. Motions

(a) Form andContent of Motions. Lj

General Comments ,'

[DOJ.,] The circuit rules'state a number of different
requirements with respect to the form of motions. Some of
those requirements also can be found in FRAP 27, although FRAP
27 uses different terminology.

[DOJ.] Several of the circuits have adopted additional
requirements of form for motions that do notappear tomerit U
consideration for inclusion in FRAP. Some ofthe requirements
are as follows:

The D.C. Circuit requires the movant to state whether
oral argument has been scheduled inthe case and, if so,
identify when. D.C. Cir. Rule 7(a)(4).

The Eleventh Circuit requires that a motion `contain a
brief recitation of prior actions of this or any other -

court or judge to which the motion, or a substantially L
similar or related application forrelief, has been
mhade." 11th Cir. Rule 27tl-1(4)'(l).

Two Circuits require the submission of a certificate of I
interested persons. See lth Cir. Rule 27(a)(1); Fed.
Cir. Rule 27(a). L
Two Circuits require all motions to state whether all
opposing counsel have been informed of the intended
filing of the motion and whether opposing counsel consent
to the motion. 4th'Cir. Rule 27(b); Fed. Cir. Rule
27(a)(1).

The Second Circuit requires the moving party to file a
notice of motion form, in which the moving party must
supply information about the motion and the case. See 2d
Cir. Rule 27(a) & appendix (sample form).

Since these miscellaneous items are required by only a small
minority of the circuits, we have recommended against
including them in FRAP 27. If the Committee decides there is
substantial need for one or more of the requirements, however,
the Committee should consider including the requirement in
FRAP 27 in order to standardize the practice among the
circuits.

mI
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(Mr. Munford.] The existing Rule states that "an
application for . . . relief shall be made by filing a
motion. Maybe this is obvious, but shouldn't it be in theRule somewhere?

L

7

Li

bL

Li
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[DOJ Proposal.] Rule 274a)(1). In Writing. Except
where otherwise specifically provided by these Rules, and
except for motions made in open court when opposing counsel is
present, every motion shall be in writing and signed by
counsel of record or by the movant if not represented by
counsel, with proof of service on all parties.

Comments

[DOQ.) The D.C. Circuit's rules state that O[e]xcept
where otherwise specifically provided by the Federal Rules of
Appellate Procedure or by these Rules, and except for motions
made in open court when opposing counsel is present, every
motion or petition shall be in writing and signed by counsel
of record or by the movant if not represented by counsel.M
D.C. Cir. Rule 7(a)(l). See also 11th Circuit Rule 27(a)(1)
(motions must be made in writing with proof of service on all
parties$).

FRAP 27 does not expressly state whether motions must be
filed in writing. The Rule implies such a requirement,
however, by stating that 0[u]nless another form is elsewhere L
prescribed by these rules, an application for an order or
other relief shall be made by filing a motion for such order
or relief with proof of service on all other parties.

FRAP 27 should be amended to state explicitly whether,
and if so when, motions must be made in writing. The D.C.
Circuit's rule provides a sound model to achieve this end,
except that the D.C. Circuit rule should be amended to require
service on all parties.

[Federal Circuit.] Our practice has always been that
motions must be in writing, a matter that we believe is fairly
to be implied in the Federal rule.

[First Circuit.) All motions, whether made in open court E
or otherwise, should be in writing and not be oral. Since we
are not a court of record, there would be no record of the C

oral motions. Our tapes of oral argument are destroyed after C.
mandate issues. If an oral motion was accepted, to be
followed by a written copy, there would be no assurance that C

the wording would be the same. Further, a written motion may Li
be referred to at a later date.

[10th Circuit.) We have no objection to some rewriting F
of the rule to state more explicitly that all motions be in
writing unless they are made in open court. Motions made in
open court should be reduced to writing thereafter unless the
court directs otherwise.



[Mr. Munford.] I agree with the First Circuit's position
on motions at oral argument. Oral argument is not -of
record." Also, argument time is too precious to waste withmotions of no substance. If a motion has substance, it cannotFI "' 'be decided at oral argument because there is no opportunityL for deliberation.

With respect to the requirement that all motions be inwriting, see my comments on Rule 27(b) below.

fJudge Williams.] The Ist"Circuit and Mr. Munfordsuggest problems with the reference to the possibility ofmotions in open court with opposing counsel present. I doubtvery much if the problems the 1st Circuit alludes to, arisingfrom the destruction of tapes after the mandate issues, arevery serious. Most oral motions ,seem likely to be
housekeeping items (e.g., motions to admit counsel pro hacvice); if not', might not the 1st Circuit solve the problem bypreserving the tapes as needed? And while "it is true that anycomplex motion would surely require papers, the draft's modestallusion to motions in open court leaves the panel free toorder appropriate documentation.

Kj1
L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

L
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iDOJ Proposal.] Rule 27(a)(2). Accompanying Documents.
The motion shall contain or be accompanied by any matter
required by any relevant provision of these rules, and shall
state with'particularity the grounds upon which'the motion is
based and the relief sought. If a motion issupported by
affidavits or other papers, they shall be served and filed
with the motion.

(a) Affidavits should' contain factual information
only. Affidavits containing legal arigument will be
treated as memoranda of law.,

b)A 'Copy of Ithe" lower court opinioni: orb agency
ideiqion sha b inbcluded'ais 'a separately identified
exhibit b a movingepartyIseeking substa tivie relief.

,',or;c) dEtxhibitsit attached shu b aonly those necessary

orthe determiaio fthemoin

Comments ..

Proposed Order. [DOJ.] 'FRAP 27 states that a motion
must Oset forth the order or relief sought.0 This provision
raises the question whether the moving party must provide a
proposed order along with a motion, and the FRAP rule does not
provide a clear answer.

The two circuits that have addressed this subject both
have adopted rules which explicitly state that moving parties L
need not provide a proposed order. See 4th Cir. IOP 27.4; 9th
Cir. Rule 27-1. This seems to be the correct position on. this
issue, since there is no apparent need for a proposed order in L
federal motions practice, and since such a requirement would
be anomalous in that area of practice. The Committee should r
consider amending FRAP 27 to reflect this change.

The confusion in the existing Rule is created by the
statement that the movant must 'set forth the order or relief
sought." Especially in the context of the sentence in which
it is used in FRAP 27, the phrase 'set forthw can be read to
mean "provide," as in provide a proposed order. Thus, one
suggestion would be merely to delete the words 'set forth" and K
to make other conforming changes. As revised, the relevant
phrase in the Rule would read: XThe motion *** shall state
with particularity the grounds on which it is based and the L
relief sought.'

c r10th Circuit.] We agree with the Justice Department the :
current version is confusing and could be read to require the
moving parties submit an actual form of a proposed order. We
believe that the submission of a form of proposed order is
generally undesirable and that the only requirement should be
that the moving parties state with particularity the relief
sought.
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* * *

LSupportinc Papers. [DOJ.)' FRAP 27 states that "[tthe
motion shall contain or be accompanied by any matter required
by a specific provision of these rules governing such aLmotion," and that "ti]f a motion is supported by briefs,
affidavits or other papers, they shall be served and filed
with the motion. n

The Second'Circuit's rules ,add to Rule 27 by specifying
that affidavits should contain factual information only; thatexhibits attached should be only those necessary for the
determination of the motion, and that the moving party shallinclude a copy of the lower court opinion or agency decisionas a separately identified exhibit in all motions for
substantive relief. See 2d Cir.' Rule 27(a)(2).

Although the Second Circuit's additions seem self-
evident, we recommend including them in FRAP'27 because thereis no strong'reason not to do'so, and because they will helpguide the parties in deciding which materials to provide in7 support of motions and how to prepare those documents,. If theL Committee decides to the contrary, however, it'also should
consider preempting the Second Circuit's additions in order toachieve uniformity'.

[See also DOJ's general comment on, proposedRule ,27(a).)

LT [Federal Circuit.) Fed. Cir. R. 27(a)(8) already
requires an affidavit for facts subject to dispute. Requiringa copy of the trial court opinion or agency decision as aseparately identified exhibit in all motions for substantive
relief is a sound proposal.

See also note on preemption.

_ [Mr. Munford.] Pertaining to Rule 27(a)(2)(c), should weL add the words "and not previously submitted by a party"?

[Mr. Froeb.J I would not include subparagraphs (a)(b)and (c) since they are too specific and would be done byL counsel in most instances anyway.

f 1Oth Circuit] We do not agree with the Second Circuit
rule and think no further specificity is necessary as to
supporting papers because of the infinite variation in the
kinds of motions that might be made. -,We agree that anyL document supporting the motion should be attached and
designated as an exhibit or attachment.

VT-
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Briefs. [DOJ.] FRAP 27 states that N(i]f a motion is
supported by briefs affidavits-or other papers, they shall be
served and filed with the motion." This language appears to
contemplate that parties may file briefs to support motions.
That is not the practice in any of the circuits, and it would
,be a very bad idea indeed. So, the rule'should be amended to
delete the word briefs. Such an amendment would continue to
allow the parties Ito submit brief s that wer ed below as

briefsin sutlpport of a ,motion o°,lr zesponse.,,,,We havel ~tesame C

rexhuireets . Fd. -CingsR 27(c) oe"A'th i~ Smte

(L1Oth Ciircuit.] We agree with the Justice Department
insofar aLsit seems to delete the reference to briefs, because [2
we belie ,"the motion should include all-arguments and
citation o authorities within the'document containing the 7
motioitef

(r.* ' Mu'nforcl.J If we intend 'to ban separate briefs
submitted with motions, then we should say so. Otherwise,
many lawyers will naturally tend to follow trial court
prac ticein the appellate court and submit a separate motion.

L

LI

I, , ' r~~~~~~~~~~~~~~~~~[
p"i

U,
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JDOJ Proposal.] Rule 27(a)(3). -Page Limits. Except by
permission or direction of the court, motions and responses to
motions shall not exceed twenty pages. A reply to a response
shall not exceed seven pages.

Comments

[DOJ.] FRAP 27 does not establish page limits for
motions and responses. The D.C. Circuit's rules limit motions
and responses to motions to 20 pages, and replies to responses
to 10 pages, "except by permission or direction of the Court."
D.C. Cir. Rule 7(a)(2). The Federal Circuit and the Second
Circuit limit motions and responses to 10 double-spaced pages.
See Fed. Cir. Rule 27(b); 2d Cir. Rule 27(a)(2)(b).

It seems anomalous that the FRAP sets page limitations
for briefs (see FRAP 28) but not motions. A uniform FRAP
concerning this subject also would eliminate the confusion of
having to look to circuit rules for guidance concerning page
limitations. Ten pages is too strict a rule, particularly
when one considers that some motions, such as motions for a
stay, can require substantial discussion of a case's merits.
Twenty pages appears reasonable to us. Twenty pages should be
the limit for a response as well, for the same reasons that
responsive briefs have the same page limits as opening briefs
under FRAP 28.

[Federal Circuit.] DOJ proposes a 20-Page limit on
motions and responses and a 10-page limit on replies to
responses. We find DOJ's proposal overly generous. Our local
rules allow 25 pages in rule 8 applications and responses and
only 10 pages for all others. Replies are not allowed except
by invitation or with leave. Because these limitations are
one of the principal ways that a court can allocate its
judge's time, they are best left to local regulation.

[First Circuit.] There is no need for a page limit for
motions. Most motions only contain a few pages-. If there was
a page limit, we would be receiving motions to enlarge the
page limit, as we now do for briefs. This means further
unnecessary work. Most motions are seen only by the clerk's
office and the staff attorneys' office and few go to a judge

(10th Circuit.] We believe there should be a fifteen-
page limit on motions absent an explicit order of the court to
exceed that number of pages. We agree that the page limit
should include all arguments and citations of authority
supporting the motion--i.e., there be no separate brief or
memorandum of authority supporting the motion

(Judge Williams.] The complaints against having any page
limit seem to me overdrawn. We have such a limit, and are not
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inundated with motions for additional pages (I don't believe Al
I've seen one in seven years). And circuit variety in page I
limits on motions seems to me an odd way to preserve circuit
power to allocate their judges' time. (If judges find motion
papers unduly onerous, they can skim or can rely more on
clerks.).

K

F7
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[DOJ Proposal.] Rule 27(a)(4). Format. Motions,

responses thereto, and replies to responses shall be
L. typewritten in pica non-proportional type so as to produce a

clear black image on a single side of white, 8 1/2 by 11 inch
paper. These submissions shall be double-spaced, each page
beginning not less than 1 1/4 inches from the top, with side
margins of not less than 1 1/4 inches on each side. They
shall be fastened at the top-left corner and shall'not be
backed.

Comments

[DOJ.] FRAP 27(d) states that O[ajll papers relating to
motions may be typewritten."f The rules of several circuits
are more specific in certain ways. D.C. Circuit Rule 7(a)(3)
is the most elaborate of the circuit rules concerning thisLI subject. It provides:

(3) Format. Motions and petitions, responses
thereto, and replies to responses shall be
typewritten in pica nonproportional type so as to
produce a clear black image on a single side of
white, 8 1/2 x 11 inch paper. These submissions
shall be double spaced, each page beginning not less
than 1 1/4 inches from the top with side margins ofnot less than 1 1/2 inches on each side. They shallbe fastened at the top-left corner and shall not be
backed.

The other circuit rules concerning this subject are generally
consistent with the D.C. Circuit's rule, but less
comprehensive. 2d Cir. Rule 27(a)(2)(b); 4th Cir. IOP 27.1;5th Cir. IOP 27.5; 8th Cir. Rule 28A(c); Fed. Cir. Rule
27(a)(2).

The D.C. Circuit rule is sound. For example, we see no
justification for requiring backing on a motion. Therefore,
the Committee should consider adopting the D.C. Circuit rule.
The other circuit rules that address these issues are
generally consistent with the D.C. Circuit rule-and a uniform
rule would standardize practice in this area.

[Federal Circuit.] The proposal is more restrictive on
counsel than Fed. Cir. R. 32(g) governing the form of motions
and responses to motions, which allows the same type size,
spacing, margins and footnotes as for briefs. The principal
difference is the proposal's requirement'for pica
nonproportional type, a less flexible requirement than in our
local rules.

[First circuit.) There is no need for a requirement that
motions be typewritten or for the other suggested page

7
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requirements. Many motions are filed by prisoners or pro se t
parties who do not have a typewriter and would not follow the LJ
other specifications. This is an unreasonable requirement.
All attorneys submit their motions iin typewritten form and in C
a reasonable format.

[-10th Circuit.] ,We ithink no change is necessary. Our
judges'do not prefer the D.C. Circuit's format, line,'and type 7
style limitations.

(Mr. Munford.] Take out Wthereto". My vote would be
with the Federal Circuit to cross-reference Rule 32. It would
truly be odd'for us to ban proportional type in motions yet
permit it in briefs.

Mrl.i Froeb. This should be coordinated with Rule 32 so
that type and format is the same for motions as well as
briefs.

([Judre Williams.J I think the Federal'Circuit comment on
type specificationhis well taken;' should this not be resolved 7
within, te,' cotext of the quantitative limits generally? LI

,The, First.,Circuit point on prisoners is sound, though the
problem igshiolved here evidently by clerk discretion. An
express,' qualificatdion for, iprisoners' motions would be a good
idea.

J
.~~~~~~~~~~~~

-U
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(DOJ Proposal.] Rule 27(a)(s). Response. Any party may
file a response in opposition to a motion other than one for a
procedural order {for which see subdivision (b)] within 7 days
after service of the motion, but the court may shorten or
extend the time for responding to any motion, and motions
authorized by Rules 8, 9, 18 and 41 may be acted upon after
reasonable notice. When a party opposing a motion also seeks
affirmative relief, that party shall submit with the response
'a motion so stating. The response and motion for affirmativerelief may be included within the same pleading; the caption
of that''pleading, however,'shall denote clearly that the
response includes the motion.

Comments

LDOJ.3 IFRAP 27 states that 'fa]ny party may file a
response in opposition to'a motion other than one for a

- procedural order [for which see subdivision (b)J within 7 daysL after service of the motion, but motions authorized by Rules8,9, 1-8 and 41 may be acted iupon after reasonable notice, andthe court may shorten'or extend the time for responding to any
motion.Id

The D.C. Circuit's rules specify additionally that aresponse which seeks affirmative relief must so state, andthat such a response may be filed in one document. D.C.
Circuit Rule 7(d). The D.C. Circuit's addition seemsL reasonable, and the Committee should consider adopting it.

In the Fourth Circuit, parties need not file a response
to a motion until requested to do so by the Court. 4th Cir.IOP 27.2. This practice is consistent with FRAP 27, since theFederal Rule permits, but does not require a response to a
motion. Thus, the Committee could consider adopting this
clarification, or it could reasonably decide that FRAP 27 isL clear enough as it exists.

L D.C. Circuit.] The commentary raises the question
whether the FRAP should adopt the Fourth Circuit's rule thatprohibits responses to motions unless requested by the court.[ The proposed new rule 27, however, does not include the Fourth
Circuit approach. I believe the proposed rule is sound in
this respect. Imposing a requirement that the Court orderresponses in all appropriate cases could impose a significant
administrative burden on this court since many of our motions
are dispositive and would rarely, if ever, be decided withoutaffording the other side an opportunity to respond.

Finally, since the proposed rule adopts the D.C. Circuitpractice of allowing an opposition to a motion to be combinedL with a motion for affirmative relief (for example an
opposition to a motion to stay might include a motion for
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summary affirmance), it might be helpful-for a new rule to 7
adopt the proposed-page limits set out in'our-revised rules.

S r NOTE: The passage on page limits provides as
fol"lows:

, Such a combined motion and response shall be limited
LS flto 30 pages, the response to s,,uch a combined filing K
shall,,be limited to 15 pages, and the final, reply
't,,l l for such a ombined filing shall bie limited to 10

[10th Circuit.] We believe that FRAP Rule 27 ,is,adequate
now. We do not object to clarifying the situation when the
responsive brief itself asks for some affirmative relief, to
treat'-such a request in a'responsive brief as aLnew motion.

tMr. 4Munford.J I'would omit thespe'c'ialprovision for
motions selekin'g aff'i'rmativelrelief. The circumstanced israre
and the solution' is'obviousl: 4 caption t e document bjoth- as a
response and as a lmotion, call 'the clerk's office ,%hand ifind out
whether and when you get a reply.

-Mr. Froeb.')] Only the first sentence is necessary, so I
would omit the rest. The quest for affirmative relief will
take care of itself. In any event I think a party should be
able to respond without waiting for 'the court to request it.

[Judge Williams.] I think adoption of some language on K
page limits such as the D.C. C 'ircuit's would be a good idea.

Li

EF,i' ' . L~~~~~~~
1,~~~~~~~~~~

. ', C~~~~~~~~
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.(DOJ Proposal.] Rule 27(a)(6). Reply to Response. The
moving party may file a reply to a response., A reply must be
filed within 3 days after service of the response, unless the
court shortens or extends the time and unless the responseV includes a motion for affirmative relief. In the latter case,
the reply may be joined in the same pleading with a'response
to the motion for affirmative'relief and that pleading may be
'filed within 7 days of service of the motion for affirmative
relief. The caption of that pleading shall denote clearly
that both the reply to the responseand the response to the
affirmative motion are included in that pleading. A reply

L shall not reargue propositions presented in the motion or
present matters which are not strictly in reply to the
response.

L Comments

r ( .DnJ ] FRAP 27 does not state whether parties may file a
reply to a response to a motion. The D.C. Circuit's rule
concerning replies states:

L (e) Reply to Response. Any reply to a response to amotion or petition, tunless the court enlarges or
shortens the time, must be filed within three days
after service of the response, except when the
response includes a motion for affirmative relief;
in the 'latter'case, the reply may be joined in the
same pleading with a response to the motion-for
affirmative relief and that pleading may be filed
within sevendays of service of the motion for
affirmative relief., The caption of this pleading
shall denote clearly that both the reply to the
response and the response to the affirmative motion
are included in that pleading. A reply shall notreargue pro6positions presented in the motion or
petition, ,or present matters which are not, strictly
in reply to the response. After a party ,files a
reply, no further pleading pertaining to the motion
or petition may be filed by that party except upon
leave of this Court.

D.C. Cir. Rule 7(e). The Fourth Circuit rules state that:

Any party filing a motion may file a reply to the
opposing party's response without seeking leave of
Court. No standard time period has, been set by the
Court for filing a reply, but if counsel wishes to7 file a reply it should do so as soon as practicable

LJ after the filing of the response. 'The Court will
not ordinarily await the filing of a reply before
reviewing a motion and response.
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4th Cir. lOP 27.3. The Federal Circuit requires the parties
to file a motion for leave to file a reply. -Fed. Cir. Prac.
,Note.

,,,,The Committeeishould amend FRAP 27 to provide for the
,filing of a reply to a response to a motionfor the 'same
relasons FRAPI'28 p~rovides for theifiling of a reply brief.
-'Moreover, ,iii,�such an amendment would ref lect the reality that F
lawyers will' inevitably file replies'to Iresponses to motions,
,1~'whiether' s~peci~fie'd in the r'uleslor no. 'he Db.C. Circuit's
rule i's co mprehe ns ive and provid es asound, model. V

l Federal Circuit.] We believe that a right toi reply
would needlessly prolong the time period for acting on
motions. Our experience has been that a reply by invitation
or with leave is all that is required.

[D.C. Circuit.] The proposed rulellimits the reply to
the opposition to the motion to seven pages. Our current
rules provid efor!teMnipages,or hbalf the total of the
opposition. Our Qurrent pracice is more consistent with Fed.
R. App. p. 28(g) which alldows'the' reply brief to be 25-pages,
half the s i9e of appellee's', 50 "page brief.

- ' e +' ' ' " ;1,. t i . ,< l tj~~~~~~~~~~~~~~~~~~n' "' ! ,r'> ,, 4 [ il g, <>"d , " " i1 " w it

([10th C ~ircuit.J We do not agree with the Justice
Department on this matter. We do not believe that the rule
should provid explicitly for a replyl and indeed would support
a statementpi hat xo reply shall be permitted except by
permission of the courtl J

tMr. Junfordi.] Seven pagesl lis glenough "for me.

1,[Mr. Froeb.Jf I would eliminate the language referring to
affirmative relief, las in -7(a)(5), ( inceit will take care of
itself. IIould drop the last sentence, since-lawyers should
kno ths#yay,.........! -,it r

[Judge Williams.] I think thei FederaliCircuit concern
over undue prolongation is overdrawn. 0

I think the D.C. Circuit reasoning on the page limit for
the Reply is sound. .

L
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[DOJ Proposal.] Rule 27(b). Determination of Motions
for Procedural Orders. Notwithstanding the provisions of (a)
of this Rule 27 as to motions generally, motions for
procedural orders, including any motion under Rule 26(b), may
be acted upon at any time, without awaiting a response
thereto, and pursuant to rule or order of the court, motions
for specified types of procedural orders may be disposed of by
the clerk. Any party adversely affected by such action, may,
by application to the court, request reconsideration, vacation
or modification of such action. A timely opposition to a
motion that is filed after/the motion is granted in whole or
in part shall be treated as a motion to vacate the order
granting the motion, unless the opposition is withdrawn.

r Comments

(Federal Circuit.] Although not discussed in the text of
your memo, the department's proposed rule adds a provision
which requires treating a timely opposition to a motion that
is filed after the motion is granted in whole or in part as a
motion to vacate the order on the motion. Our practice has

L been that a post-order opposition is moot. If the opposing
party wishes to press the matter, a motion to reconsider must
be filed. Our experience has been that the opposing party
usually accepts the court's ruling in the absence of
compelling circumstances. The routine grounds put forth in
the mooted opposition are unlikely to be sufficient to compel
vacating the order so that an additional submission by thatLJ party will be necessary in any event. DOJ's proposal would
place an additional and unnecessary burden on judges in every
case.

(7th Circuit.] After the meeting, Dick Posner pointed
out to me a matter on page 3, subsection (b). With respect to
the sentence permitting "[A]ny party adversely affected..." to
request reconsideration, Dick suggests that it is not clear
whether this phrase refers to all motions or simply to those
determined by the clerk. He also suggests that we have a
provision dealing with whether a party can request an en banc
hearing on a motions matter. Our court has been confronted
with such requests from time to time."

[Mr. Munford.] I would limit the clerk to deciding
unopposed motions. That is the Fifth Circuit's practice and
it seems to work well. It also solves the problem of needing
any specific rehearing requirement.

Perhaps we should also make some provision for decisions
by the clerk on oral motions. For example, the Fifth Circuit
has an informal practice which permits a party to get an
extension of time for filing a brief for a limited number ofL days by calling the clerk's office, receiving the extension,
and then confirming the extension in a letter to the clerk

El

L~~~~~~~~~~~~~~~~~~~~~
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copied-to counsel opposite. This procedure works well and I p
do not see any reason to preempt it.

AJud ae Williams.] The Federal ,Circuit comment seems to
assume that treatment of the mooted reply creates a big deal.
That is not so in my experience; unless it contains aLJ
startling new point,,it is likely not to chhange matters but
will be denied routinely. '

cki Posner's,two points seem sound. I, ithinkJwe should
re~wordthe,, sentence sio that it covers all decisions ,mnrl
mnotioqns, regardless*of 0the decider. LJ

Ais to en banc *app lications, maybe we should look at the
language of the spercific rule on en bancs. I

-n

,, ' ~~~~~~~~~L

8.~~~~~

G



[0;0 Proposal.] Rule 27(c). Power-of a Single Judge to
Entertain Motions. In addition to the authority expressly
conferred by these rules or by law, a single judge of a court
of appeals may entertain and may grant or deny any request for
relief which under these rules may properly be sought by
motion, except that a single judge may not dismiss or
otherwise-determine an appeal or other proceeding, and except
that a court of appeals may provide by order or rule that any
motion or class of motions must be acted upon by the court.
The action of a single judge may be reviewed by the court.

Comments

[Federal Circuit.] The proposal acknowledges the need
for local regulation, as this court has done in Fed. Cir. R.

L ' 27(f). '

1oth Circuit.] We agree with the Justice 'Department
L that this matter is adequately taken care of and does not

requi're'amendment of FRAP 27.

L {fJudge Williams.] Evidently no problem.

L.rL.

LI

L
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[lDOJ Proposal.] Rule 27(d). Number of Copies. Four r
copies of every motion, response, and reply shall be filed LJ
with the'original. The -number of copies may be increased or
decreased by order but' not by rule, practice',, or internal
operating procedure.''

Comments

[DOJ.] F IbtRAP 27(d) states th'at tthree copiesshall beP
filed with the original, but the court 'Amay require that
additional copies be furnished.w K

Several of the circuits have adopted rules concerning the
number'of copies of motions and responses'that must be filed.
Two circuits require' an- original plus four copies.' D.C.: Cir.
Rule 7(b); 9th Cir. Rule 27-1. Two other-circuits require an
original plus three copies for all motions to be decided by
the c rt, 'ind an original plus one copy for motions to be
considered iby a single judge or by the Clerk. 5th Cir. IOP
27.5; 11th Cir. Rule 27-l(a)(2).' One circuit requires an
original plus one copy for all motions to be decided by the
clerk, and an original plus' three copies of all other motions.
8th Cir. Rule 27A(b).'

The Committee could rather easily standardize the 1
practice among the circuits in this area by amending FRAP 27
to require an original plus four copies for all motions.
Requiring four copies would meet the most demanding circuit 7
rules as they now exist and would not substantially
inconvenience the parties or the courts.

We recommend requiring an original plus four copies for
all motions, including those that may be disposed of by the
clerk or by a single judge. The clerk can easily dispose of r
extra copies of motions that are assigned for disposition by
the clerk or by a single judge, and we believe the benefit of
having a single rule outweighs the burden of having to file
copies that turn out to be unnecessary. our proposal also
would aid in the disposition of motions which the movant
believes should be assigned to the clerk or a single judge,
but which the court assigns to a panel. Under our'proposal,
the panel would have the number of copies necessary to decide Li
the motion in hand when the motion is filed.

[Federal Circuit.] DOJ would require an original and
four copies, an across-the-circuits increase of one copy.
This is wasteful. It will also require increased and needless
processing in the clerk's office if the requirement is not
met. Moreover, our local rules require 15 copies of en banc
matters, Fed, Cir. R. 27(h), and two sets of motion papers
(confidential and nonconfidential) when referring to material U
subject to statutorily-mandated confidentiality or to a
judicial or administrative protective order, Fed. Cir. R. 27
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(1). Depending on the scope of preemption,-which is not
clear, we object if these aspects of our local rules are not
accommodated.

[10th Circuit.) We believe that the current FRAP Rule
27(d), requiring three copies to be filed with the original
but permitting the circuit to require a different number, is
quite satisfactory as is-. It fits the format of the proposedEL changes in the other FRAP rules, which permits local variation
on all numbers for filing.

[ilth Circuit.] This circuit, like some others, requires
the filing of an original and one copy of any motion to be
decided by the Clerk or by a single judge, and an original and
three copies of any other motion. The Department of Justice
proposes that all circuit courts require the filing of fourcopies of every motion, even if the motion is one normally
ruled upon by the Clerk or a single judge (memo, p. 6),iand
also proposes that circuit courts be prohibited, from requiring
a lesser number of copies by local rule (draft rule, pg. 4).

If the Department of Justice as a'national litigator
wishes to expend its resources in order to achieve uniformity
in its internal procedures, that is its prerogative, iand it isfree to file three additional (though unnecessary) copies of
every motion with this court. There does not, however, seemto be any logical reason for requiring all members of theL various circuit bars to do likewise. The clerks of those
circuit courts that require less than four copies of specifiedmotions may dispose of any extra copies filed by theDepartment of Justice without placing on opposing counsel the
additional financial burden of making and sending unnecessary
copies.

(Mr. Munford.] I agree that the circuits should have the
authority to decrease the number of required copies by rule.I am leery of allowing the courts to regulate the procedure
for presenting an appeal by "internal operating procedure"
which may not be widely published, and I certainly would not
allow the court to do so by opractice."

[Judge Williams.] The concern about wasteful excessappears sound. We could solve it by a modification of theL second sentence, allowing decreases by rule. National
litigators can then make their own calculations on whether it
is worth checking to see if a local rule had reduced thenumber needed.

L
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-{DOJ Proposal.] Rule 27(e). Oral Argument. All motions fl
will be decided without oral-argument unless the court orders
otherwise.

.Comments L-
-IDOJ.) TRAP 27 does not state whether the parties have a

right to oral argument with respect to lmotions. The seven r
circuits 'which have addressed this matter in their rules are
unanimous that oral argument of motions will not be held
unless the court orders it. 1st Cir. Rule 27; 3d Cir. Rule 7
11; 4th Cir. Rule 27(a); 5th Cir. Rule 27.3; 7th Cir. Rule 27;
9,th Cir. 'Rule 27-6; 1th Cir. Rule 27(e). iThis i;s a useful
clarification, and the Committee should consideramending FRAPf

27to sopoide.

tFedjer`fad l Circuit. TJ 'The proposed` rule is the same as Fed.:SCir~.^lR '!34r'J';I(f), whicsih state s that oral argument is normally

not granteld lon motio f ns.

(10th Circuit.) We agree with the Justice Department's
suggestion that FRAP 27 be amended to state that the parties
haven ZQ,' right. to orial argument with respect tf motionst unless
orderedby the court. i F

JIudde Williams. ] Evidently noproblem.

J , Oe illi ,. ' '

L

- .t 5,'4a~~~~~r I~
.. C!~~~~~~~~
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[DOJ Proposal.] Rule 27(f). Preemption of Local Rules.
7 These requirements of this Rule concerning the form and
L content of motions, the filing of responses and replies, the

number of copies that must be filed, and oral argument may not
be supplemented, subtracted from, or altered by local rule,

L practice, or internal operating procedure. No circuit may
require any additional filing or supporting paper (such as a
notice of motion) beyond what this Rule requires.

[7, Comments

[DOJ.] Given the multiplicity of local rules that now
exists concerning the format of motions, the Committee should
consider amending FRAP 27 by specifically providing that the

_ Rule preempts local rules concerning the subject. Without
such a provision, it will remain unclear whether the circuits
are permitted to enforce format rules that are different than
what FRAP 27 provides.

[Federal Circuit.] DOJ proposes that Federal Rule 27
should preempt most, and possibly all, local rules concerning
motions unless specifically allowed by the national rule.

L Local rules respecting some aspects of motions practice not
covered by the national rule should be allowed, regardless of
what national rule is adopted. For example, our local rules

L prohibit motions to strike a brief when a responsive brief is
authorized and motions to dismiss after the appellant's brief
has been filed. These rules foreclose the use of motions as a
delaying tactic. If the DOJ proposal means these or other
local rules will be prohibited, unless authorized by the
national rule, we object.

* * *

[Federal Circuit.] DOJ proposes to eliminate any
miscellaneous forms required for motions in local rules. We
require private litigants to file a certificate of interest,

L. Fed. Cir. R. 27(a)(7). DOJ specifically targets this
requirement. It is unclear why DOJ objects to our requirement
because it does not apply to the United States. In any event,
this local requirement is a necessary adjunct to our

L procedures because many motions must be acted on by a motions
panel before cases are assigned to a merits panel. While
other rules are adequate for identifying conflicts for judges[L assigned to merits panels, this particular requirement is
designed to protect judges on a motions panel who should
recuse. For this reason, we object to an outright ban on
local rules concerning miscellaneous forms in motions
practice.

[7th Circuit.) "Frank Easterbrook suggests that the
preemption issue be determined at a more general level than
FRAP 27."n



24

1 10th Circuit.] We read this reference to other 7
requirements as informative only. We take the firm position
that' local variations should be permitted, that there should
be room forlocal 'rules to deal with matters of this sort, and
that, the national rules should not preempt local variations.
Because there is a general preemption inanother section of
the Federal Rules of CivilProcedure for inconsistentjlocal
rules we'see no reason to deal with that here. Our judges do
not oppose some possible additions to the national rule as LJ
long as local variation is permitted.

',' 11'th Ciircuit.], TheDOJ proposes that FRAP Rule 27
include a ,lprovision specifically preempting local rules
concerning the samesubject (memo, pg. 10). In fact, the ,
proposed, daft rule'(at, pg. 4) states that 'FRAP Rule 27
... may ntottbe supplemented, subtracted from, or altered by
local rule, practice, or internal operating procedure. No
circquit imay, rqire any additional filing or supporting paper
(such as aC nhotic of motion) b yondwhat this pRile requires."

note first ~that P 4 ILreidy prohibits circuit
cour, sE. f~om% enactingl, rl~alrles that ,are " inconis''istent" w,,ith

the Fede~z~al, Rules of~'Appe1Ite Prcdr. To
the DOJ epr p osal duplocatefs ie teA extent that7
is unneces y p o P Rl 47, i

o ala ' exten tatthel epartmentO's proposal would -
prohibitth adotiol of o rules supplementing or
clarifyi ~ ths(r an y~ other FRAPARile, wie ,believe, such'a
limitation would be both inappropriate and unwise. Local
rules often supplement or cl ify aspects of practice when the tn
Rules are either silent or when they address a subject
generally. Indeed, one of the important functions of local
rules is toprovide detaile guidance which is sometimes E
absent fkroMthle Federal Rule of Appellate Procedure.i Theycircui~~lt couts toK uncio
also allow cici ~~ks toas laoaor es for
predture dssue is adequateffective and eff icient E
the other handW suggt th Sce iriterssti of national
sees stors wsuch as t tha IOJ'ca l bede utely met without

jeopar~izxng tese ipralfuntos

[D.C."'Circduit.) Te prpose~d rule preempts circuit rules
regulatiz I moion p acti e2 Tis seemsi acceptable if the

propose~jrue allWs ~ndfi''t rs in individu Al cases., Since
Iread1~', ruet 'l~ uhi~iiia odifications
preemtixipsnt 'per'jc~inbe The' Court should be
aware hoeett th poioeiiiewol limite;
ruleangpwrf h'cut or.

(Mr. ?Munford.] I agree thaft we phould duck the
preemption-issue which 'is adequately handle'd by Rule 47. On E
the other hand,' thre Second Circuit's notice of motion practice
seems so wasteful to me that I would be tempted to insert E
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language in Rule 27(a)(2) that preempted it. Perhaps that
Rule should say 'No notice of motion or separate brief shall
be required.0

(Mr. Froeb.] I do not favor across-the-board preemption
of local rules, because often there is good reason for them
and they offer a testing laboratory for handling appeals more
efficiently. From the standpoint of the bar, I think there is
more of a problem with the frequency local rules are changed
than with the fact that they are there in the first place.

[Judqe Williams.) All the usual preemption problems are
implicitly raised here. My intuitive sense is that (a) Frank
Easterbrook is right that a specific preemption provision here
is inappropriate, and (b) human foresight is not adequate to

X frame a precise preemption rule, or at any rate one consistent
with the desirability of circuits conducting reasonable
experimentation. If preemption is governed by some statement
of general principle, it would (or should) leave the Federal
Circuit freedom to retain practices of special value to it.

My inclination is not to have any Rule 27-specific
preemption section, with the exception of the ceiling on
number of copies, Rule 27(d).

KL
L

K

L
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Extra comments (no specific draft)

(DOJ. FRAP 27(b) states that,.pursuant to court rule,
procedural orders may.be disposed of by the clerk; FRAP 27(c)
states, that -a sing le judge may dispose ofany motion. A
nit`umber'of the, circuits have elaborated on these rules-by L
peciYing the typetso'f 'motions that may be disposed of by the
clerk or"by a'single judge. There is no apparent need for a
uniform federalruilein this area, and these mattersseem to
be the t ye that are best left to the'local circuits.

L
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AGENDA I-E
Item 93-1
Washington, D. C.
September 22-23, 1993

TO: Honorable Kenneth F. Ripple, Chair
Members of the Advisory Committee on Appellate Rules and Liaison"-
Members

FROM: Carol Ann Mooney, Reporter

DATE: September 4, 1993

SUBJECT: Item 93-1, conflict between Fed. R. Civ. P. 9(h) and 28 U.S.C. §
1292(a)(3) re: interlocutory appeal of admiralty cases with non-admiralty
claims.

Judge Edward Becker of the Third Circuit wrote to Judge Ripple last winter
about an apparent conflict between Fed. R. Civ. P. 9(h) and 28 U.S.C. § 1292(a)(3) with
respect to interlocutory appeal of admiralty cases that include non-admiralty claims. A
copy of Judge Becker's letter is attached.

Section 1292 is, of course, the section governing interlocutory appeals. It provides
in pertinent part:

(a) Except as provided in subsections (c) and (d) of this section, the
courts of appeals shall have jurisdiction of appeals from:

(3) Interlocutory decrees of such district courts or the judges
thereof determining the rights and liabilities of the parties to
admiralty cases in which appeals from final decrees are allowed.

Because section 1292(a)(3) allows interlocutory appeal from a decree in an
admiralty case, as distinguished from an admiralty claim, Judge Becker believes that a
litigant can bring an interlocutory appeal of a non-admiralty claim that is part of a larger
admiralty case. A copy of the opinion in Roco Carriers. Ltd. v. M/V Nurnberg Express,
which supports that reading is attached to this memorandum.

However, Judge Becker believes that the last sentence of Fed. R. Civ. P. 9(h) may
preclude such a reading of § 1292(a)(3) or at least conflict with it. The last sentence of
Fed. R. Civ. P. 9(h) states:

The reference in Title 28, U.S.C. § 1292(a)(3), to admiralty cases
shall be construed to mean admiralty and-maritime claims within
the meaning of this subdivisions (h).

Judge Becker has read the last sentence of Rule 9(h) as an attempt to limit the
broad grant in § 1292(a)(3) of interlocutory appeal in admiralty cases (presumably



allowing interlocutory appeal of a non-admiralty claim in an admiralty case) to one that
allows only interlocutory appeal of admiralty claims.

One of the cases Judge Becker cites as supporting that reading is Alleman v.Bunge, 756 F.2d 344 (5th Cir. 1984). Alleman may say something much narrower.
Alleman can be read as saying that the last sentence of Rule 9(h) means only that a case 7
is not an admiralty case (for purposes of § 1292(a)(3)) unless it involves at least one Li
admiralty claim as defined by 9(h).1 In other words, unless a case involves an admiralty
claim (as defined in Rule 9(h)), there cannot be interlocutory appeal under 28 U.S.C. §
1292(a)(3). A copy of the Alleman opinion is attached tothis memorandum.

In Alleman. plaintiffs brought suit in state court for injuries to a longshoreman
on a grain barge. The suit was brought under the Longshoremen's and Harbor Workers'
Compensation Act, general maritime law, and state law. A defendant removed the case
to federal court on the basis of diversity jurisdiction.

The federal district court granted summary judgment to eight of the defendants.
Another defendant attempted to bring an interlocutory appeal of the grant of summary
judgment under § 1292(a)(3). The court of appeals dismissed the appeal. TBe court of L
appeals' position was that it had jurisdiction only on the basis of diversity and that §
1292(a)(3) applies only if the court has admiralty jurisdiction, which the court did not
have. 

L

Although the plaintiffs in Alleman could have brought their suit in federal court
and they could have invoked admiralty jurisdiction by including a statement identifying
their claim as a maritime claim, they did not do so. The result of those decisions was
that under Fed. R. Civ. P. 9(h), their claim was not an admiralty claim. The case was
before the district, court, as the result of the removal, solely on the basis of diversity
jurisdiction.

Alleman is not a case in which a federal court had before it a case involving an
admiralty claim and interlocutory appeal of a separate non-admiralty claim was
prohibited. The case involved essentially only one claim and it was not an admiralty L
claim, as defined by 9(h), even though it could have been had the plaintiffs chosen to sue

The main purpose of Fed. R. Civ. P. 9(h) is to define an admiralty and maritime
claim. The rule establishes two governing principles: l

1. if a claim is cognizable only in admiralty, then it is automatically an
admiralty or maritime claim; and

2. if a claim for relief is within a district court's jurisdiction on the basis of 7]
admiralty law and it is also within the court's jurisdiction on some other
ground, is an admiralty claim only if the party's pleading contains a
statement identifying the claim as an admiralty claim.

2

L



in federal court and to claim admiralty jurisdiction. The case and the last sentence of
Rule 9(h) simply may mean that unless a case involves an admiralty claim determined
according to Rule 9(h), there cannot be interlocutory appeal under 28 U.S.C.
§ 1292(a)(3).

As Judge Becker's letter notes there is virtually no case law on this issue. Most of
l the litigation about § 1292(a)(3) jurisdiction deals with whether the decision sought to be

reviewed determined the "rights and liabilities" of the parties. My research discloses no
cases on point other than those cited by Judge Becker. All of which leaves us
approximately where we began, with a sentence in Civil Rule 9(h) that is, as Judge
Becker describes it, "opaque." There may or may not be a conflict between it and
section 1292(a)(3).

The questions for the Committee appear to be:
1. Should steps be taken to clear up the ambiguity? If so, is it really a matter

L 2. for the Advisory Committee on Civil Rules?
2. Because this involves a question of interlocutory appeal and the Rules

Enabling Act has been amended to allow expansion, by rule, of the types of
interlocutory appeals permitted, should the whole issue be put on hold
until such time as the Committee is ready to look at the question of
interlocutory appeals generally?

r

L
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February 23, 1993^2 L.o,,

The Hon'. Kenneth F. Ripple, Chairman '
Advisory Committee on Appellate Rules
208 U.S. Courthouse
204 South Main Street
South Bend,, IN 46601

Dear Ken:

As you may recall from our telephone conversation last L
fall, in the course of working up a case for argument I recently
discovered what-appears to be a conflict between Fed. R. Civ. P.
9(h) and 28 U.S.C. § 1292(a)(3) with respect'to the interlocutory
appeal of admiralty cases that include non-admiralty claims. I
never did get to write an opinion on this issue, and so am
writing this letter to inform you of this apparent glitch.

The language of § 1292(a)(3) suggests that it is a
case-specific provision. Although it is not entirely clear, the -
wording of S 1292(a)(3) suggests that litigants can take
advantage of the statute's liberal policy governing appellate
admiralty jurisdiction as long as they seek to appeal a claim
that is within an admiralty case. The statute provides that
appeals may be taken from "[i]nterlocutory decrees . . .
determining the rights and liabilities of the parties to
admiralty cases in which appeals from final decrees are allowed."
28 U.S.C. § 1292(a)(3) (emphasis added). In my view, and I have L
found one court that agrees, see Roco Carriers. Ltd. v. i1¶/V
Nurnber' Express, 899 F.2d 1292, 1297 (2d Cir. 1990), the case- C
specific orientation of § 1292(a)(3) implies that a litigant can
appeal a non-admiralty claim that is part of a larger admiralty
case.

However, Fed. R. Civ. P. 9(h), which purports to
construe the scope of § 1292(a)(3), suggests otherwise due to its
claim-specific approach. Rule 9(h) provides that "[tthe
reference in Title 28, U.S.C., § 1292(a)(3), to admiralty cases
shall be construed to mean admiralty and maritime claims within
the meaning of this subdivision (h).' Fed. R. Civ. P. 9(h)
(emphasis added). As I read this statement -- though it is
somewhat opaque -- it construes § 1292(a)(3) only to cover
admiralty claims, which would exclude non-maritime claims K
contained within admiralty cases (i.e., a non-admiralty counter-



claim). In addition, some courts have followed this

interpretation of Rule 9(h) in the course ofconstruing §
1292(a)(3). ,Se Alleman, V. Bunce, 756 F.2d 344 (5th Cir. 1984);

Focht v. United States Army Corps. of Encf'rs, 714 F.2d 139 (6th

Cir. 1983) (unpublished); accord 9 James W. Moore, Moore's
Federal Practice, ¶ 110.19[3], at 209 (1992).

Lm -Perhaps your reading of,§ 1292(a)(3) and Rule 9(h) is
such that no such contradiction arises. I, however, found the
two provisions to conflict. I bring it to your attention, and

Lo through you to that of the Advisory Commmittee, in the',hopes that

something ~can be done to clarify matterss and remove uncertainty.

L hi -'Sincerely, -

Edward R. Becker

V ERB:pmk

cc: Prof. Carol Ann Mooney, Reporter

L

LI
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LI
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with much too broad a brush, as I see it, in houseman. alleging admiralty jurisdiction
its' reference to "the dangers of asbestos.".!+ 'in biothactions. the United'States District

The cleard implication is thationce a prod-, Court for, the Southern District of, New
uct is shown to be dangerous to some per-- ,York, John F., Keenan, J., consolidated the
sons under some circumstances, punitive two actions and dismissed the complaint as
damages can be awarded against a manu- to the operator, and granted carrier's cross
facturer who.`fails Wo anticipait6 its suibset motion, for summary judgment against H
quentliy discovered propensit to, ,endanger w warehouseman. I arehouseman appealed.
other' persons min ma'rkedh' different circml The Cour ,of Appeals Meskill Circuit ou
Al, a,,,stnes jiliThis is' hardly the "reklessness Judge, held that (1) pendent party jurisdic -

cl ose to Riinilitv , .WhicI~i we itde-~ inwaaalable;, (2) iwarehouseman ~coul
scribed in1 Rop',nsky as te , tabdarid for ayi tefo ioiin fsatute permit-
awarding punitive damages under New ting interlbcutory appeals in admiralty ac-
YorkF law. As Judge Friendly the'sFaid; tions and ,),summary judgment in favor
terror in failing to make what hindsight of carrier was proper due to warehouse-
demonstrates to have been the proper re- man'sfailure to meet its burden following
sponse-even 'gross' error-is not enouh carrier's presentation of evidence of deliv-
to warrant submission of punitivedamageser of goods t e warehouseman and
to th ury. 378 'F.2daI[t 843 subsequent'loss of the goods.

I therefore respectfully dissent from the Affirmed J
majority's affirmance of the jury's awards
of punitive damages.

0 ~r' 1. Admiralty C-1.20(2), 12 ci |
s Nonvessel operating common carrier's

claim against warehouseman was grounded
on state law and not within federal admiral-
ty jurisdiction, where the claim arose from
the warehouseman's handling of cargo
which was on land.

ROCO CARRIERS. LTD.,
Plaintiff-Appellee, 2. Admiralty Q1(3)

Pendent party jurisdiction is available
in admiralty cases in those instances in

M/V NURNBERG EXPRESS, her en- which the state law claim against the addi-
gines, boilers, etc., Hapag-Lloyd Ak- tional party arises out of a common nucleus
tiengesellschaft. and Aid Export Truck- of operative facts with the admiralty claim K.
ing Corp., Defendants, and the resolution of the factually connect-

ed claims in a single proceeding would fur-
Aid Export Trucking Corp.. ther the interests of conserving judicial re- C

Defendant-Appellant, sources and fairness to the parties.
Docket Nos. 528, 529, 89-7768, 89-7770.

3. United States e125(6)
United States Court of Appeals, Jurisdictional grants waiving sover-

Second Circuit. eign immunity are ordinarily interpreted
Argued Jan. 8, 1990. narrowly.

Decided March 22, 1990. 4. Admiralty I1(3) H
Admiralty jurisdiction extends to an

Nonvessel operating common carrier entire case, including nonadmiralty claims
brought separate actions against employer against a second defendant. 28 U.S.C.A. L
of terminal operator, and against ware- § 1333(1).
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COe &a 11 F-Ud 1292 (2ndCOr. 19901L Admiralty C-l03 tion that the goods were stolen by some

.lw Warehouseman, against whom nonves- third party despite the warehouseman's ex-
sel operating common carrier brought pen- ercise of due care.
dent party claim grounded in state law, in
action in which carrier brought admiralty 9 Federal Civil Procedure C254
claim against employer of terminal opera- A party opposig a motion for summa-

r ^- tr r * r 5'~~~r judgmenIt must set forth specific 'factstor, could avail itself of provisions of stat- r j
ute which permit interlocutory appeals in demoii~trating the existence of a genuine
admiralty actions, following district court's issue of fact! determination of liability against ware-
houseman, and nonliability of carrier, but

befoe aterinaionof amaes.28 ~s. Norman Ingber. Salzman, Ingber & Win-Weore determination of damages. 28 IU.S.
er, New York City, for defendant-appellant.

CA. Stephen A. Agus, New York City (Agus
t 6. Warehousemen ~24(1) & Hatem, New York- City, of counsel), for

Warehouseman failed to explain loss of plaintiff-appellee.
F goods delivered to the warehouseman by

common carrier, and thus common carrier Before MESKILL and NEWMAN,
was entitled to summary judgment, under Circuit Judges, and WEINSTEIN,'
New York law, on its pendent state law District Judge.
claim against warehouseman, in action in
which carrier brought admiralty claim MESKILL. Circuit Judge:
against employer of teir-pinal operator; af- Defendant-appellant Aid Export Truck-
fidavit of warehouseman's president in ing Corporation (Aid Export) appeals from
which president asserted that he personally, judgents entered in the United States
counted goods as they were being loaded District Court for the Southern District of
did not raise a factual issue, and ware- New York, Keenan, J., in two cases consol-
houseman failed to provide a specific factu- -idated b' the district court involving thej al basis, as opposed to an inexact guess, loss of cargo. We are presented with the
about uwhat could nave ha'ppened [ to t heabout what could have happened to the questions whether pendent party jurisdic-
t goods. , , tion is available in admiralty cases, wheth-
7. W'arehousemen C34(5) - er a pendent party may take' advantage of

Under Ns'ew Y'orkd law, once a plaintiff the provisions of 28 .S.G 129I(a)(3),
has presented uncontroverted evidence of whichqpermit interlocutorv' appeals in admi-
delivery of goods to a warlehouseman and raltv cases, and whether the district court
of the warehouseman's failure to honor the properly, granted summary judgment in fa-
demand for the release of the stored goods, vor of plaintiff-appellee Roco Caririers, Ltd.
the warehouseman bears the burden olf pro- (Roco) and against Aid Export.
viding an explanation for loss of the goods
supported by evidence sufficient to create a BACKGROUND
question of fact.

question of fact. Most of the facts are undisputed. Roco,
S. Warehousemen c34(5), a New York corporation, is a non-vessel

Under New York law, the mere allega- operating common carrier. In September
tion that a loss occurred elsewhere does 1982, it enfgaged Aid Export, also'a New
not excuse a warehouseman fromr meeting York corporation and a warehouseman and
its burden of offering a sufficiently sup- trucking cormpany, to prepare for shipment
ported explanation for, thel loss of goods 100 cartons of "Zippo" lighters. The car-
which have been delivered to the ware- tons were allegedly loaded intoa container,
houseman, any more than wvul4 an allega- and the container was sealed at Aid Ex-

- Hon. Jack B. Weinstein. United States District sitting by designation.L Judge for the Ea'stern District of ' New York,
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port's warehouse. Aid Export transported Roco brought separate actions regarding V
the container by truck to a, stevedoring the two shipments against Hapag-Lloydcompany and terminal operator hired -by and Aid Export, alleging admiralty jurisdi "
Hapag- Lloyd Aktiengesellschaft (Hapag-, tion in -both. 'The district court consolidit,Lloyd) so that the container could be loaded edI the two actions for all purposes.
on Hapag-Lloyd's vessel, 'the NURNBERG pag-'Lloyd moved for summary judgment,'EXPRESS.' and Rco made a cross-motion for summa '.

Before the truck enter he Ierminal, ry jud gent against Hapag-Llovd or,''.
the container was lopened and 'the' Aid Ex-' the ̀aljternative, against Aid Export. The'port seal broken in the presence of Aid court granted Hapag-Lloyd's motion and
Export's driver so that a Hapag-Lloyd rep- dismissed the comtplaint as to Hapag!_.resentative~ could inspect how certain haz- Lloyd. It. also gran'ted Roco's crossi-motion,
ardous cargo e container wis seA E c t ' 4

cured Af~r thecdn~ineiwks ispeced, xport had failed to raise a genuine iseL
it was resealed with '4a Hapag-Llovd seal: ' material'fact an the face of Hoco's i1*''
The truckc ,and t}h : lconner were;then' m Lsowngof r conversion.
weighed, and the cargo weight 'was 'calcu- ['I 4 '1 , version.,'
lated to be 19,7!65 pounds. The bill of 1 .I
lading prepared by Roc6,;1 ho',wever, listed DISCUSSION
the cargo weight at 20,6068' ii'dstt. ,I

Aid Export, argues4 on appeal ~that theThe container- was loaded onto the distrit c ur imrpel grne sumarNURNBERG EXPkESS t' was then I
transported' to Hampburg, West Germany, jughnwe eun asue ofrmt1i

eship' d a fact remained about who had possession ofwhere it wvas un'load~d~,ffroul th'e th'pan
West German 6ustoms ,seal !ws placed~ loan e~ag hnt~ osocre.
it. The container lwas'then 'ivered oy qeri , a pen--truck to a warehouse4,F, whetel 4,it! was dent par ainst whom Tonly a state law'

stripped. At he wkrebo~xse thfrzyone ofclaim ,s' 4 te, an vail, itself of' thestripped. At the wteos, 'h 4tyd h m o f SLthe one hundred cairtons!Yl'wer~ mrissing P1O'¶TS3Ol f, .~ P9 1a3 whICh
even though the HapakOL4d'V and' ~West In adhi ira 9cutsryapGerman seals appea at'j peals ifrot ietrmina.iii p

In February 1983, Roc again'used Aid" to an laarj of damags. However, 'nei- I
Export to prepare ails[ip mentL of 10' cir-, ther Iparjty jbef;de us or 'below, has rai'ed
tons of lighters. Aid lPorti loaded the! the lli'j? u~dmenlal 'l; question wihether r
cartons into a contai er, sealed 'the icontain-"i pende ar !irisdictoi is, available at all ' '
er with one of its se'asriapd 'd eliv1eied itb l i a4 r Xaes, ,j IIn' light vf the Su:
truck to a terminal gr 'lpadin on i iapa- premeM s [[decisdon Ii Finley v. United
Lloyd's ship, the DkJSSELDORF EX. Sat -S US.l v ip9 S.6l203, 104
PRESS. At the terminal, the trck ahd L.Ed.2jd9593i(989), eil stfirst address
cargo were weighed, and the cargo weight the question of subjedt lkiy'ttr 3uisdictionwas calculated at 29,230 pounds. v'Once over the claim again4'iAid 'Epr ' eei
again, this wus inconsistent with the bill ?f Repub o e's ' a 806lading, which listed th'e rg weih tob F.2~l34 '32i2dCi. 6) ('[A -federiilI
30,313 pounds. " , [ U wn'motion to

Upon arrival in W Gst (;ermana West ytjer 'pr~op federal J
German customs sel ~v1 a s placed, onrjthe jurisdijio arintbe a jetorea"') cercontainer, and it w as,,, li,ered1 to a w%,are~- Id~i"ns N.
house in Hamburg. teth .container v., Z., 942l
was stripped at the warehouse thlrtyfour 107 s4 197, ,4 LIE'd., 784 CerL denied
cartons were missing.l 1yTe Aid s-port and sub ,4 n w york 4u~nk v."Vicpublic
West German seals 4 eared inat when of Ai K¶ 8 107 S.Ct.
the container was stripped. 2178,'9 L1,d. 83i
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A. Pendent Party Jurisdiction After n. 5 (2d Cir.1989) (suggesting in dicta thatL"! ' Finley "'pendent-party jurisdiction apparently is no

[1] Roco's claim against'Hapag-Llobd longer a,,iable concept").
falls within the scope of the district court's In Finley, the Supreme Court held that
admiralty jurisdiction. See 28 U,SC. pendent party jurisdiction is notravailable£ 1333(1), However, inasmuch as any) whenthe primary claim is, brought under
claim against Aid Export arose while the !ihe Federal Tort Claims Act (FTCA), 28
cargo was on land, Roco's claim against U.S.C. § 1346(b). 109 S.Gt. at 2010. Em-
Aid Export is grounded on state iaw and ploving a,, restrictiv,e. reading of pendent

L1 not within federal admiralty jurisdiction. part jurisdiction, the Court determined
See Colgate Palmolivc Co. V. S/S DART that factual similarity and judicial economy
CANADA. 724 F.2d 313, 315 (2d Cir.1983), alone are,,insufficient to exert jurisdiction

L ccrt. denied, 46G U.S. 963, 104 S.Ct, 2181, over state lam claims involving additional
80 L.Ed.2d 562 (1984); Leather's Best, Inc. parties ithout ,an independent 'basis 'forI v. S.S. MORMACLYWX' 451 F-2d 800, 808, ,jurisdictn. Id at 9bos. Relying on Ithe
(2d Cir.1971). Moreover, because Roco an'd, general proposition that ai ederal court's
Aid Export ale kcitizens of the same s subject matter jurisdiction is limited tofthe
there is no diversity of citizenship to serve bounds set orth by the Constitutionaid to

E * as an independent ground for asserting the extent that, within thase limitsjurisdic
subject matter jurisdiction. The only other tion is authorized bv Congress, id' at 20P5t
basis for jurisdiction over the clairI against '06; setr Thc'Mavor u cooper, 73 1tJS. (6
Aid Export mig htbe p ,eidentparty Vurisdic- w all.) 247, 952, 18 L.Ed.,851 ; 4 EX

tion. "l ., "l - Porte Boliman, S U.S. i4 C'ancGIh7 g93 2

'1 E 2] The established rule of this Circuit LEd8. 5-5`4 ~,1,(1S07), the Couirtconclua,,' that
has been that pendentpa'rty l1juirisdiction is pendent party jurisdictiop is awila1i, only
available in admiraltT,,dcases.in those in-' if thbe statute providing ,federal e urlijtsdwtilon

ii stances in which thei statel law claim over the prjimar daimr can aLso be, imter-
against the additional party' arises out of a preted as, specificayly conferring jurxisdii-
common nucleus of operativeifacts 'wiithfile tion over other claims against add'tona'l

__ admiralty claim apdthe i-esblution of,.the parties. 100 S.Qt. at 900-09- SeeMalo
factually connected claims in a single pro- Obu'v Equip. & Erection ftCo, r.t, rAOQeT

ri ., ceeding would further thUeinteests, of con- 437 U.S. 365, 98 ,S.Ct. 2396e157 L.Ed.2d l97ii
j, sert'ing judicial resourlces' andH flirness to (197S); Aldinger i% Howard, 427 U.S.1']<96

the parties. q, atio7al'6 'Rorces, St 2, d.2d a6 (16 ,Z
Trading, Inc. V. Trin F ' Lizes, 766 I'nter-natioiaPxprC, i'41US 2 >i
F.2d 65, 68 (2d Cir.19SI); .ether's Best, 5.Ct. 505, 3$ Lbli.2d 5'1 L973).

L. 451 F.2d at 809-11. 'See gep nedllm Uniite~d
M0ine Workers t'. Gibbs 383 ,IiWS.1 1 725]- 13I An action brought inm federal court

27, 86 S.Ct. 1130, 1138i39, 1' L.Ed.2d'd218 by wa's' of the FItA, such as that in Fin-
(1966). This is also tl1 rule th ineyother'cir Icy. and an action) broulght pusuant the
cuits. E.g., Feigler& 'Tid'cxid II 26'F2d ' court's admiralty 'jurisdiction,,such as that
1435, 1439 (5th Cir.19S'1); Iirc 0 '1 35pl iih-the instant cas'e, areiby n'o 7eans identi-
by Amoco Cadi2 Off 0 ooJic Of4iCer699 cal in terms of the nature1 of 'the'relevant
F2d 909, 9 1-14 s(7th'Ci .},ckrt'aied. bstatutory grants'of furisdihtior2. First, a
nom. Astilleros Efspeizders' [SiAJ ' , an- Pderal coiur's jurisdiction unfier the 'FCA
dard Oil Co. (India7,t~aJh 4l!2*l64llil~iil'Ckkdj -4, 1041is predicated on a, waiver of pyereign im-
S.Ct. 196, 78 L.E2d '17~ 14S3)'l- wever, 7unin pernitting individualsto bring tort
after the Supreme' CFouq'sd !Iin Fn- clairps aJgalst thetlniteld Sutes.l Jurisdic-
ley, the continued vialitty of q%°ctrine tibnal gradX wai¶ing sovereign immunity
of pendent party jurisdictionin any context are ordinariy interpreted narrowlv. See

L. is seriously in question. 6 e Staffer t' United States v. Sherwood, 312 U.S. 584,
Bouchard Tran7sp. Co., 878 FS2d 638, 643 590, 61 S.Ct. 767, 771, 85 L.Ed. 1058 (1941).

fI
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This factor is entirely absent in the context the court concluded that the FELA, like theof the instant case. FTCA, created "a grant ofjurisdiction over

Second, underlving admiralty jurisdiction 'clairns involving' particular parties," andis the sound,,,policy, of, permitting claims the statutory language simply could not bearising in th, e, admiralty ,or mnaritime eon- yread to include claims against other parties. F
text to be resolved in a single setting. See 894 F.2d at 302; see also Stallworth u, v.
Sriitish Transp. Comm'n v. United States, ty of Clean, 893 F.d 830, 838 (6th
354 U.S. 129, 137-38, 77 SiCL 1103, 1107, 1 Cir.1990) (no pendent pa uri sdiction un-,L.Ed.2d 1234 X(957).J ,This is not'j"reiy a der 42 U.S.C. § 1983 over state la clai ,
matter of conveniencet fd th' pas~ie of loss o consortium); Iron LWorkers Mid.
Rather, it ste i frbmf iithe historica lrecog-t eSsiotn Pes Fiu; nund ?t'. Terotechnology,
nition, of theItigmportancei that''maritime tp1, ;i891 F.2d 54S7 553(th Cir.1990) (no l,
claims in particular'iilbel' suibjected to effi'' *pendentbpnrt jurisdiction under Employee .
cient and uniforilproc'edures'b,,'!andItreat Reremenit inco-e uity Act,' 291 U C
ment. See In ,'c l Spillk '699 F a% §'7'132(e)tover' $ate law claim Reto eOforce 7l d -

T h i r d , a n d n n s i 6 r ta7 t " ~~ t h e i i. l3TM " B y c o n t r a s t , i n , l e d yn, [ , , , i o .

sis. under Finh1a , t elanguie bf te erleL C4 , 8 Fd 04 N(t Cir.1989)1 jthh

other ~ ~ ~ ~ 'jj~ than thjnlt~e~t lsi iliat It ,l77co& I I ffiePZ gciitinhij4 lSe''C

vant statutos ' g s in f juisdictidh inln N h Cut derrnine iid thavltheFo-retK K1eyL and in our c9610etifbe rsit~iialiK, dinfer-Svr Iante[fc'~(F1)28'L
ent. The juri~'~d ~ l 7 stittite" for FTCA'Ut~~13,de providej'or pend~nv

De E gnffi G ffi X | X t; i n D~~~~~~~~~~~~i'p lt

claims provide'~ an'pr~tit h pryjndci~ ,IJafederal courts h LI\ir~jrs~Tidn or, on h 'diction of civil ai6 SAsn~ii~ta oUnited States.'[g~1SC '~'36b.'h ~teFCK trs['~,>Supreme Courtlp o t~if~ n4 ni iinoe iila&naars'af

~~~~~~~~~~~~~~~~~~~~ Ir

the fact that . t 'i a;' ei- 'tt 28 U.S.C ' '. .P 1), 'emnphasis
limited to claim - )c i ar tyL'. ' ade d the[,the li p' i Pd!uisdi1Z.
the United State 'irn~efor concitid~d" FUO~ OnIy o- a ms''aus ti Wilthat section I3~6b ursit 01wifSae.'~28U;.'%
a manner that dds[ bre def~ndants d~add')F~ Ninth~id~ t~other than the Uid as'109 S 4CI`1at' "the!Ni~co~F'ft~W~ ~tQi,~,F [2009. By porohadin

admiralty jurisd Is"oAl: the I ea,"urs r~It confers exclu P 'fcj claims aa~tp#e ~ FkF4

civil case ofari~~ i mmi y sis['Zat i is ou~ ft(r[~.aV oel
tion." 28.Sd 13~3~ opbe#

The impotn~~~s~si~tb'i 
F ~ ¶ 44F

illustrated by a 6ls* e noh.cam~ 9 2~P4 ~ i r'er circuits deci'4iith i'ofFidy [4] "'Th~ mrl svo~tttThe Eighth Circut iLockar-d v. Missouri does not icontia 4n eaflPacific R.R. Co. 1711rF2d'2~99 (t Cf.cate'gory ~1o'f ~,par,~ieadestk 'C4ad1990), applied F l ' src rle ~of Žon'- the FELA.-orislt0
struction to the Frza +poers Liabil- as to a certAi~ ; ahJ
ty Act (FELA), 50USC §i, 6~'Iad it 6`r~eatesursiheld that the FEL urii4ictopa`l iiek7did not extend It ' Jen~et' pa'rry ,`t~ m. ihile the~~ ' ~ 4Y
894 F.2d at 3 L couir t'4oding claimis 4 ~" 'i ' a, ~ n S~irested on the Ia ag fth`'F.'117 hcb' one ielseF~F 1b F~Z~F2imposes liabilityb -6rnmmn icrri' atyjn

rby railroad" ~''.iriesal usuiis ctone Vrailroad remploes 5si6ndfx~dn.4 
dFer - employees.~F1 1 ~ ~.£.C ust~ih~d F b~ inclu~ding1 ~zY~adm~r~H~F "Fl. F ~ 12d
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04Vas "9 F.1d 1291 (2rd Cir. 19"0

et 1409. See generally Osborn v. United decision can be appealed by-the other par-
,States Bank, 22 U.S. (9 Wheat.) 737, 822- ties in the case. The determination of lia-

In light of the broadly worded jurisdic- linked with the determination'of non-liabili-
tional grant over admiraity cases and "the ty on the part of Hapag-Lloyd. Moreover,

L strong admiralty policy in favor of provid- the language of section 1292(a)(3) is not
ing efficient procedures for resolving mari- limited to admiralty claims;, 'instead, it re-,
time disputes," In Re Oil Spill, 699 F.2d at fers to admiralty c-ases. The state law'
914, we see no reason at this juncture to claim against Aid Export is in federal court
depart from the established rule'-of this onily because Roco is permitted to append it
Circuit that pendent party jurisdiction is to, the admiralty claim 'against Hapag-
available, in the unique area" of admiralty. Lloyd. It is thus part of the ,admiraltv

A, AS~ccordingly,, the district court had subject ase, and we 'therefore conclude that we
matter jurisdiction over the pendent party have appellate jurisdiction.
claim against 'Aid Export,' and it did not'L abuse its discretion in exercising that juris- C. Sum-mary Judgment
diction. Sce Leather's Best, 451 F.2d at (6] Finally we reach the merits of Aid

- *11. Export's appeal Aid Export argues first
L | B. Ap>pcllate ! ' Ud ''a that the district court improperly saddled'it

Ud f e~~with the burden of coming forward with an,
explanation of the loss of the cargo. Sec-r [5] Roco argues that, because Aid Ex- ond, it contends that the district court

port is a pendent party and the claim erred in granting summar judgment when
against it is grounded in state law rather genuine issues of material fact exist about
than admiralty, Aid Export mat not avail who had possession of the cargo when the
itself of the provisions of 28 U.S.C. loss occ ured. I i !: ' I '
§ 1292(a)(3) permitting interlocutory ap-
peals in admiralty actions. Neither party [7] Under New York la, which gov-
has provided us with case law specifically erns Roco's cglaim against Aid Export, once,V addressing that question, and the issueap- a plaintiff has presented uncontrovertedpears to be a novel one. Nevertheless, it evidence of iedelivery ,of goods to a ware-
need not detain us for long. houseman and of thetwarehousemans fail -

Section 1292(a)(3) provides, in pertinent ure to honor the demand for the release of
part, that appeals may' be 'taken' from red goods, the warehouJsemnbears the'

l "[i)nterlocutorv decrees . .. determining burden of providing ani'explanation for, the
the rights and liabilities of the parties to bysofthe gods supipried b Evidence
admiralty cases in which appeals from final sufficient to create a question of fact. ol-
decrees are allowed." This exception to Qatc Palzmolive,724 F72d at 317; .CC
the final judgment rule has its historical Metals, Inc. A, nicipal Waruhouse Co.,
origins in the once common practice 'in ad- 5) *-Yd 657J, 64' 409 6 N.E.2d 849k,683-54,
miralty cases of referring the determina 431 NA..S.2d-t 37 37l-079 (1980). The
tion of damages to a master or commission- warehousenan s exhla tion "c'nnot be
er after resolving the question of liab'ilit. merely the pd'qduct oflspculation and Fcon

L See Fed.R.Civ.P. 53(b). Section 1292(a)(31 je'cture" and must I 'sloi& not just "what
permitted parties to appeal the finding of might conceivabl have happened to the
liability before facing a potentially costly goods, but rather what actuallvhappened'
damages proceeding. See 9 J. Moore, B. to the goods." ,I.CC.Metals, 50 NCY.>d at
Ward & J. Lucas, Mfoore's Federal-Prac- 664 n. 3, 409 N.E_2d at 853 n. 3 431 N.Y.
tice ' 110.1913], at 210 (2d ed. 1989). Sad at 377 n. 3.
- We see no reason' to deny a pendent [8] Aid Export argues that this burden-
party the right to appeal an interlocutory shifting rule should not ,be applied to it
determination of liability when the same because ai, factual dispute exists over
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whether the loss Occurred while. the cargo 477 U.S. 242, 256, 106 S.Ct. 2505.' 91
of lighter wa rts-p~os'session. 1I~ndeed,, IEd.2d 202 (19'86).' The evidence on which, gy,the rule Iispredicate4j on the "!'practical ne- Aid Export relies falls short of creating
cessity"-that results from the warehouse.. genuine factual dispute about the reliabili.~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~h~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~man's exclusive control over,,stored goos ty of th 0plastic seals, 'the w~eight'dis~crefplacing ~it'in the best position, to explain Any, ancies' or the ntegrt of th ag lloss of the goods. "Id"' at 665, 409 N1.E.2d at ,the cargo lwas i t ossin854, 43~ 'N.2..d at 377. Yet,,the mr -Rc ade a rafce, showing ofallegation that the los's occurred elsewhere converio ide Nw or lw.does not lexcuse, the weousemnan from 'frLIrt , afe sevra yer oIEmeeting it bidenfi ofofrnIaufcet 1 uIbl o ebx'ttshwgycmIn

ly s p p o te d e x p a n a io n n y o re 'th n oa r d w t a d e q u a te s~u p p o rt fo r its e -wot~l an alegaton t at th gods w~re planation fo1 rl th l~oss of the cago ''
warehouseman's exarci~e 'oftd e car . ', judace entitled 'tosurrmaryi ...e.. il''Jlii VIanffrt to create a, factual-disput 

FLJ 1 itsle favor.Ion the issue of who had possession" of"thCargo when 440- loss t4"ok place, Aid Export NiUSO
affidait of The Judgments of the district court are

reles lmot eclusively on the hisfaffirmed.Sabato F.~~~~~~~~~~~~~~~~~~~~~ Catucc~~~~~~~~~~~~.Ii'.I, , "Its"1 ~~a ff d a v t, at u ci s $ ert t h t h p e s o n ll ',a f r e

observe~~ ~ ~~~d thecntnr'a al ti~e ' prior F,1 ' ~ UN $S1

maintslns -Mnrorie DATSKOW, Executrix of the.'affidavit thet thr plsIIelst~ ee Estates of Robert C. Gross and 'Susanused on t e c ntai er w r~ apab e ~f be. C. ~G ross, d eceaised, And A dm inistratrixngbypasseFbtd ~ n a is o up of the Estates of`]Michael and David
~ cozc~uso~as~ri~ ~H also Gross. dece'ased, 'and' Grossair, Inc.,stat s t at .he ~ is ~ ep ncy n t e ' eig ~ t ~ f' a i n tiffs . Ap p e lla n ts

amon f~siFh ri~~"Ad~pr~ TELEYE.IC., CONTINEN`TALattempts toItY'hs~p~nti ~O hbPO~T DIVISION.j ~~~weight disc n~~ ortii ~ ~ ~ Dfnatppellee.

sition testh .. '~owN o. 622, ~D ocket 89-7 916.two or three hn ''a fFJ Uited State's"Co6urt ofAppeals,~-ofthe ordinaiVu tF~dtp~fis~ 
Scond Crcuit.,provide a spedii 
tiaijIp~sdAged Jan.;10, I1990"~to an inexactl 

'ijs6Atw~t 
cud ~ '' DcddMrh2 90that would exP~ ~ ist aciesof 843 and 1,O34 Ite~9~hp Opinion on Dernial of R-ehearing Kments. 

' ?h nid May 2. 1990.~
[9] The cnlssupported assexAions`rene b$Ai Ex Plaintiffs in wrongful death and sur,port are insuffi~iele~~ tovne t~u~' ivl action appealedf ff,~ rom jorder -of the.A party opposing a motion for s~imr United States District Cour~t fo'r the West-judgment must set ofotsk~ pcific~ dez'~S :er District of New~ York, David, G.arim-onstrating the egiste~~ eui~'ssi r . hc dsm'issed for 'lack~ of jurisdic-of fact. Ander~s n V,, Liz~-4~ Lou! . tion and ,insuffciency of !,,rtcess. ' The



L~

344 756 FEDERAL REPORTER, 2d SERIES

- If this is to continue to be the law gov- personal injuries that resulted from long.
erning such matters, then we have, in sim- shoreman's falling in open hole on grain
ple terms, given to the plaintiff in circum- barge while employed as longshoreman.
stances such as these a ticket to ride se- Claims were brought under Longshore.
renely past the bar of the domestic rela- men's and Harbor Workers' Compensation
tions exception by the simple expedient of Act, general maritime law, and Louisiana
alleging "intentional infliction of emotional 'state law against employer and several in.
distress". There is no' question that the surers. Employer removed action to feder-
proof of that tort '-does not require the :yal 'courtcon basis of diversity jurisdiction.
proof of a domestic relations factor, but it The United States District Court for the
is equally certain that in these cases the lEastern District of Louisiana, at New Or-
offense arises out of the domestic relations/i leans, Frederick J.R. Heebe, Chief Judge,-,
relationship and that the relationship is a, ' granted eight insurance companies summa-
salient factor-probably the most salient ry Judgment on grounds that their policy
factor-in showing the degree of emotional wi ith employer excluded coverage of claims
distress suffered by the plaintiff. 1 simply by employees,-and employer appealed. The
cannot agree that the plaintiff, for future Court 'of Appeals, Reavley, Circuit Judge,
cases, under these circumstances should be'' held that (1) action was not in federalK permitted to avoid the exception. admiralty court's jursdiction, and (2) ap-

As set out above, the law in' his Circuit peal could not beased upon statute which
is so clearly staaU' th ththe wrter ' is forced permits appeal of interlocutory decrees in

7 to concur in the 'result reached in the ma- admiaty cases.
jority opinion. Apeal dismissed.

I concur.

l ' 1 ' ''"'' - n ' 1. Remdval of Cases 4-95
up ; = j' ''' Lt Aithough longshoreman and his wife

''could have invoked admiralty jurisdiction of
federal Courts by filing statement with
their cortplaint identifying it as maritime
claim, where they exercised their historical
option to bring action in state court under

{ l ~~~~~~~~~~~~~~~a ing , III1
James J. ALLEMAN and Shirley savings' 'to sitors clause, by removing ac-

Alleman, Plaintiffs, tion to feder couMt employer could not
'Salter their substantive rights or destroy

v t >is It. I., -'their right to prosecute their action in com-
BUNGE CORPORATION, et al., mon-lawi tort, but could remove action only

Defendants-Appellants, to federal divesity court; thus, ation was
n v i ot in fe~ieral admiralty dourt'is urisdiction.'

REPUBLIC INSURANCE CO., et al., 28 U.S.A §§ 12e92a)() 128 WU-C3
Fed.Iue Cv.Pioc.Rule ~(h), 2 U.S.C."A.Defendants-Appellees. ,al ,

' 0No. 84-3209 2. F eral Courts :576 - [I

Summary Calendar. WMe-le federal court's admiralth jukis-
Coifrt of Appeals, dictionfias not invoked employer',suei by

United States, urt of Appeals, and his wife under Long-
Fifth Circuit., Lshorei's' and abor Workers' 'Compen-

Dec. 49 119 satibon Act, general hiaritime law, and LoWui-=1 I siansantste law, could not basel, its appeal of
dismissal of sevueral'insurers on statute

L . Longshoreman"and his wife brought which ';prmits appeal of intrlocye-
suit in Louisiana 0tate pourt to recover for crees4id admiraltycses.' Lgshoremen's
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ALLEMAN v. BUNGE CORP. 345
.Chte"756F.24344 (1951.

nd Harbor Workers' Compensation Act, Stipp.1984). against, among others, Bunge
S 1-51, 33 U.S.C.A. §§ 901-950, LSA-C.C .and eight other insiurancecompanies with", 0

art. 2315; 28 U.S.C.A. §, l292(aX3), which Bunge had an, ,nsumance policy.
132(a), - 1333; I FedRules Civ.Proc.RuIeI 'Bunge removed the action1 .to federal courtt

9(h) 28 U.S.C.A.' -:. . on thei basis of dieriy uisdicin'2
. _ _ ln r - in11r- i~jl r iiU.So.C. 432(a) (1982). .The. federal, di- r

John E. Galloway, New Orleans.! #La., fr' ct courthen grantpd the eight insurance i l

unge Corp. & Ins. lCo. of Northi eric'a.l coi ipaies, suirmary umdgment on grounds
4 Iq ,id _N 1; I , I 1 i I[ Ljr D2 th«ejrtjpblicy with Bung'e, 1ecludedI cov- !, 1D''e

Robert S. Reich, Charlers F. ULozes, 'New :of ,with BIne eyI.dS co , D
Orleans, La., for RepublicIns. Co., ,,et al., e`age of c," 'l r byemlyes ,i IN , i.i

Norman C. Sullivan, Jr., lNew: Orleansi Thl' ialt jrdictionif the
ieder~l c~irts, 28 .S.C' 18 33 F18) i da., for St. Louis'h beln invo~dinthis (1982), b. ui dinShipbuilding. 1~~~~~~~vedn Ivie dhi-case. The

|cAppeal frorn fhe Unifl / f Bi
Appeal fro the Uni~dF Stte Dsritlde~ hve~ filed their, complaint,

Court for the Easterzn DistricoXLusa. F ,tatexner bt idintifyir~ ,1t as, amarl,- .

9(h),2 i aMiralty
' Before REAVLY, F, QlIT and Jgco Ulinusm . Patten . lTrmruck Lines,

HIGGINBOTRAM,' Circuit 'Judg+ nw. 655l52 648', j644 (5th Cir.1981) (Lonig " j',
b ' ^4p1''i.2 '> " shri i'l and [Harbor W oi k- s Co.pen-

. REAVLEY, Circuit Jude: tioeiAFY tl i a i cal of fction).

Bunge Corp. and Insurance Co. of Nort nsa& the Alemans exercsed their "is-
Armerica (hereinafter referred to collective toric opton," Romero v. Intational 'F '

ly as Bunge) appeal a'sninmary judgment ~C. 5 .. 34
in favor of eigh insurance compahies.i 7.9$C.48 8, .d2 6,15)
Bunge attempts t ase s appeal 'on28t
U.S.C. § 1292(a)c3)(1 ) whIc p Ii Io suitors clause of 28 S.C.
ap~peal 'of interlocpto' deree in, adMir&lt w 13b Z8) umerous and important
cases. Because th1s [aipea is notdfrom a' ie sfowfmthAlen'dc-

r~~aritime action ~nd'~"~ other ~thesAllemans'd'ci
mristim e dciomisl thUapsd. i in o nn onh actiop in, state coxrt.

exist, wedisms: - S Sr Ic~ IC. v. WeaverK
.z..James and Shire & ok~ nc.j 702' f.2
in Louisiana stt iAieovr for pr 08 5hCr) ct ~ze-US

Isonal injuries tha M'r~~~ rmJnesF~1 4~ .11 78 L .d11(98,3)
falling in an graiiba !ndte,
:While dempoe yL sa remedies,,alberg~
man. Th lehs~p~tcam'udr ~ ~ -~~and law that apis.B
the !Lrngsoee' r4Iabo r~~ atoBunge coul d not alter
Compensto [3 1 .. 015r Zllm ubttieihto eso
(1982), general mi~n aad ~ 1 rsct n a
*state law, Ia.Cir.1od Anar.2315 Ws$ or.Bnecu4hvre

71. The insurance Co an~e ~Cztiet n' .ules; 14(c). 38(e). 82'.~ tid the Sup-
*suraipce Co.. BeIfot Iauie ~. i~~L~ cLa1,im I
Insurance Co., eoZ U nFy~ ~ Rle o CertanAmialy
Penn Lumb-einur e iiat. it is ani ~idmfi! i nai
Lumberman Insrnc{C thoF'szer~~nwclirs
Co., and Repu p nt.The plead

or v~~~~~~~'i~qthdraw an de iyit
2.A pleading con'o hoeproe

rclie[ within i rda3liac fo~ yharnile fRl

the disrc oiI ~ iiin
contai sttmn:, ~ 'je~ a n aidil lis~ih
an admrlt r'mari~ lamorhepr ennftisubdivisio'()F

7L



AGENDA I-F

K Item 93-3 and 93-6
Washington, D.C.
September 22-23, 1993

TO: Honorable Kenneth F. Ripple, Chair
Members of the Advisory Committee on Appellate Rules and Liaison
Members

FROM: Carol Ann Mooney, Reporter

Ko DATE: September 6, 1993

SUBJECT: Item 93-3, Amendment of Rule 41 re: 7-day period for issuance of the
mandate; and
Item 93-6, Amendment of Rule 41 to specify when the mandate becomes
effective.

L

r ~~~~~~~~~~~Item 93-3

At the Advisory Committee's Apri[ 1993 meeting, the Committee reviewed
proposed amendments to Rules 40 and 41- following publication. The proposed
amendments lengthen the time for filing a petition for rehearing in a civil case involving
the United States. That change was requested by former Solicitor General Starr and is

L) docketed as item 91-2. The amendments were ultimately approved by both the Advisory
Committee and the Standing Committee. Copies of the proposed changes as submitted
to the Judicial Conference are attachment A to this memorandum.

The proposed amendment to Rule 40 lengthens the time for filing a petition for
rehearing in some, but not all, cases from 14 to 45 days after entry of judgment. As a

of consequence of that change, the provision in Rule 41(a) requiring a court of appeals to
issue the mandate 21 days after entry of judgment also must be changed. The proposed
amendment to Rule 41 requires a court of appeals to issue the mandate 7 days after
expiration of the time for filing a petition for rehearing.

Judge Newman commented upon the proposed change to Rule 41(a). He stated
that he sees no need to delay the issuance of the mandate until 7 days after the time for
seeking rehearing has expired. He suggested that a court should be able to issue the
mandate "within 7 days" after expiration of the time for filing a petition for rehearing.

Several members of the Committee expressed a preference for a day certain for
issuance of the mandate. That is, they preferred a rule that requires the mandate to
issue 7 days after expiration of the time for filing a petition for rehearing rather than one
that would require the court to issue the mandate "within 7 days."

Ironically, the Advisory Committee's discussion of the comment actually focused
upon whether 7 days is too short a time rather than too long a time. A 7-day period is-



provided by the current rule;1 therefore, the proposed amendment to Rule 41(a) does
not change the time frame. Proposed amendments to Rule 41(b), however, establish
standards for granting a stay of mandate and may make it more difficult for a party to
obtain a stay of mandate within the 7-day period.2 Proposed amendments to Rule 41(b)
require a party seeking a stay of mandate to show that a petitionlfor certiorari "would
present a substantial question and that there is good cause for a stay." 77

The members of the Advisory Committee made two observations about the
sufficiency of the 7-day period. First, although changes to" Rule 41(b) require a party to V
establish grounds for a stay, a party has the time period for filing the petition for
rehearing as well as the 7 days thereafter to formulate arguments for granting a stay. In
fact, the arguments for granting a stay are often the same arguments presented -in the
petition for rehearing.

Second, the seven day time period does not currently cause any difficulties. As a
pragmatic matter, if a mandate issues and a stay is subsequently granted, the court
recalls the mandate. If that practice is problematic, an amendment stating that if an
application for a stay is filed, the mandate cannot issue until the court acts on the
application might be preferable' to lengthening the' 7-day period. D.C. Cir. R. 15(b)
includes such a provision. 3 (The D.C. Cir. R. as well as the local rules and internal
operating procedures from the other circuits are attachment B to this memorandum.)

The question before the Committee is whether the 7 day period is the right length
of time.

Rule 41(a) currently requires the mandate to issue 21 days after entry of judgment.
Because Rule 40 says that a petition for' rehearing must be entered within 14 days after
entry of judgment, the effect is that Rule 41(a) requires the mandate to issue 7 days after
expiration of the time for filing a petition for rehearing.

2 The local rules in six circuits, however, require a similar showing. D.C. Cir. R. 15
(b)(1); 4th Cir. I.O.P. 41.2; 5th Cir. R. 41.1; 7th Cir. R. 41(a); 8th Cir. R. 41A; and
11th Cir. 41-1(a). Four other circuits make it clear that a stay of mandate is not granted
simply upon request. - 1st Cir. R. 41; 6th Cir. R. 15(a); 9th Cir. R. 41-1; 10th Cir. R. L
41.1. Therefore, the change in Fed. R. App. P. 41(b) may not significantly alter the type
of information that must be presented to a court to obtain a stay or the ease with which
stays are granted.

3 On January 4, 1993, the D.C. Circuit announced its intention to revoke all existing
circuit rules and issue new rules numbered to correspond to the Federal Rules of
Appellate Procedure. Proposed D.C. Cir. R. 41 contains a provision identical to that in
D.C. Cir. R. 15(b), providing that the mandate will not issue while an application for a
stay is pending.

2



Item 93-6
L

This August, Solicitor General Days wrote to Judge Ripple proposing a different
amendment to Fed. R. App. P. 41(a). He suggests that Rule 41 should specify that a

A,1 mandate is effective upon issuance.4 A copy of his letter, which includes a proposed
L draft, is attachment C to this memorandum.

In addition to the Fourth Circuit authority cited in the letter,5 the Tenth Circuit
L also has an I.O.P. governing the effectiveness of a judgment. It provides that "judgments

of the court take effect upon the issuance of the mandate."

L

t The Solicitor General's letter is not the first time that the uncertainty about the
L effective date of a court's judgment or order has been brought to the attention of the

Advisory Committee.

In addition to Judge Newman's comment about the time for issuance of the
mandate under Rule 41, the NLRB also-submitted a comment concerning the proposed
amendments to Rules 40 and 41 that would lengthen the time for filing a petition for
rehearing in civil cases. The NLRB opposed the changes because they would delay the

go effectiveness of enforcement orders. The NLRB stated that although the law is unclear
L about the effective date of a judgment or order. it believes that an enforcement order

becomes effective only upon issuance of the mandate and, as a consequence, the changes
would delay the effectiveness of enforcement orders.

In response to the NLRB's comment, several members of the Advisory Committee
noted that a court may direct that the mandate issued forthwith when its immediate

LI issuance is warranted. The Commnittee approved the amendments as published, making
only minor stylistic changes.

5 Although the letter cites 4th Cir. R. 41.1, my 1992 version of the 4th Circuit rules
includes no such rule. I believe the correct citation is to 4th Cir. I.O.P. 41.1.

L 6 10th Cir. I.O.P. VIII.B.1.

3
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Attachment A K

Rule 40. Petition for Rehearing

1 ,(a) Tine for filing; .Content Answer Acton by $

2 Court if ranted.- A petition' for rehearing may be '

3 filed within 14' days "'after entry of judgment unless the

4 time is shortened or enlarged by order or by local

5 rule. However, in all civil cases in which the United

6 States or an agency or officer thereof is a party. the

7 time within which any party may seek rehearing shall

8 be 45 days after entry of judgment unless the time is

9 shortened or enlarged by- order. The petition shell

10 must state with particularity the points of law or fact

11 which in the opinion of the petitioner the court has K
12 overlooked or' nisapprehended and sha must,,contain'

13' such argument in "support of the petition as the

14 petitioner desires to present. Oral argument in -7

15 support of the petition' will not be permitted. No -

16 answer to a petition for rehearing will- be received

17 = unless requested by the 'ourt, but a petition for

18 rehearing will ordinarily not be granted in the absence ,

19 of such a request. If a petition for rehearing is

4
L)



Attachment AL

20 granted, the court may make a final disposition of the

21 cause without reargument or may restore it to the

22 calendar for reargument or resubmission or may make

23 such other orders as are deemed appropriate under

24 the circumstances of the particular case.

L Committee Note

Subdivision (a). The amendment lengthens the time
for filing a petition for rehearing from 14 to 45 days in civil
cases involving the United States or its agencies or officers.
It has no effect upon the time for filing in criminal cases.
The amendment makes nation-wide the current practice in
the District of Columbia and the Tenth Circuits, see D.C. Cir.
R. 15(a), 10th Cir. R. 40.3. This amendment, analogous to
the provision in Rule 4(a) extending the time for filing a
notice of appeal in cases involving the United States,
recognizes that the Solicitor General needs time to conduct a
thorough review of the merits of a case before requesting a
rehearing. In a- case in which a court of appeals believes it

l necessary to restrict the time for filing a rehearing petition,
the amendment provides that the court may do so by order.
Although the first sentence of Rule 40 permits a court of
appeals to shorten or lengthen the usual 14 day filing period
by order or by local rule, the sentence governing appeals in
civil cases involving theh United States purposely limits a

L. court's power to alter the 45 day period to orders in specific
cases. If a court of appeals could adopt a local rule
shortening the time for filing a petition for rehearing in all
cases involving, the United States, the purpose of the
amendment would be defeated.

AL

gE 5
Lk,



Attachment A 7

Rule 41. Issuance of Mandate; Stay of Mandate

1 (a) Date of Issuance. - The mandate of the L
2 court shall must issue 212 days after the e~try 7f

3 judgment expiration of the time for filing a petition for

4 rehearing unless such a petition is filed dr the time is

5 shortened or enlarged by order. A certified copy of

6 the judgment and a copy of the opinion of the court, if

7 any, and any direction as to costs shall constitute the

8 mandate, unless the court directs that a formal

9 mandate issue. The timely filing of a petition for

10 rehearing will stay the mandate until disposition of the

11 petition unless otherwise ordered by the court. If the Fe~~~~~~~~~~~~

12 petition is denied, the mandate shal must issue 7 days

13 after entry of the order denying the petition unless the-

14 time is shortened or enlarged by order. L
15 (b) Stay of Mandate Pending Apphieadioe Pettiion F

16 for _Certiorari- A stay of the mandate pending

17 application to the Supreme Cturt fer a writ of

18 ortiorari may be grand upon motion, ro-asenabl

19 notice of which shall be gven to all prties. A pa

6
LJ
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20 who files a motion requesting a stay of mandate

21 pending petition to the Supreme Court for a writ of

22 certiorari must file, at the same time. proof of service

23 on all other parties. The motion must show that a

24 petition-for certiorari would presnt a substantial

E , 25 question and that there is good cause for a sta-y The

26 stay shal annotexceed 30 days unless the period is

27 extended for cause shown or unless during the

28 period- o'the staythoro is filod with tho clork of the

29 eeutt apped6, a notice 'from the clerk of the

30 Supreme' Court is filed showing that the party who has

31 obtained the stay has filed a petition for the writ iet

32 that e-eori, in which case the stay shall will continue

33 until final disposition by the Supreme Court. Upen the

34 filing of a copy of an order of the SuprOme Court

C 35' denoing tho petition for writ of certiorari the mandate

36 shallkissuc immediatcly.A The 'court of appeals must

37 issue the mandate immediately when a copy of a

38 Supreme Court order denving the petition for writ of

He 39 certiorari is filed. The court may require a bond or

7
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40 other security may be required as. a condition to the

41 grant or continuance, of ,a stay. of the mandate.+

Committee Note

Subdivision (a). The amendment conforms Rule 7
41(a) to the amendment madejto -Rule 40(a). The
amendment keys the time for issuance of the mandate to the
expiration of the time for filing a petition for rehearing,
unless such a petition is filed inwhich case the mandate
issues: 7 days after the entry f the order denying the petition.
Because the amendment to Rule 40(a) lengthens the time for
filing a petition for rehearingin civ ilcases involvi'ng the
United States from 14 to 45' days, the 'rule requiring the
mandate, to issue 21 d ays after lthe ,tentry of Ijudgment would
cause the mandate to issue while; the government is still
considering requesting a reheaing. Therefore, the
amendment generally requires the mandate to issue 7 days
after the expiration of the time for, fiing a petition for
rehearing. a~~~~~~~~

Subdivision (b). The amendment requires a party
who files a motion requesting a stay of mandate to file, at the
same time, proof of service on all other parties. The old rule
required'the party to- give notice to the other parties; the
amendment merely requires the party to provide the court
with evidence of having done ,so.,

The, amendment, also, states that the motion must show-.
that a petition for certiorari would present a substantial
question and thatthere is good cause for a stay. The,,
amendment is intended to alert the parties to the fact that a r
stay of mandate is not granted automnatically and to the type '
of showing that needs to be made. The Supreme Court has
established ,conditions thatnmust-be met before it will stay a .
mandate. See Robert L Stern et al., Supreme Court Ll
Practicel.§ 17.19 (6thed. 1986).,

8 7



Attachment B

Li LOCAL RULES AND LO.P.'sA

D.C. Cir. R. 15. ,Petitions for Rehearing, Suggestions for Hearing or Rehearing En
Banc, Mandates and Remands

C~~~~~~~~~~~~~~~ *'* ***

. (b) Mandates.
(1) Stay of Mandate. A motion for a stay of the issuance of mandate shall

L not be granted unless the motion sets forth facts showing good cause for the relief
sought.

(2) , Time for Issuance. While retaining discretion to direct immediate

L. issuance of its mandate in an appropriate case, this Court ordinarily will include
as part of its disposition an instruction that the clerk Will withhold issuance of the

mandate until the expiration of the time for filing a petition for rehearing or a
suggestion for rehearing en banc and, if such petition or suggestion is timely filed,
until seven days after disposition thereof. Such an instruction is without prejudice

to the right of any party at any time to move for expedited issuance of the
mandate for good cause shown. i_ a ...... ..... afte

theeafer~ If the motion is granted, the stay would not ordinarily extend beyond
,, ~~30 days from the date that the mandate would otherwise have been issued.

I ~~~~~(3) Writs. No mandate shall issue in connection with an order granting or
Ad ~~denying a writ of mandamus or other special writ but the order or judgment

F granting or denying the relief sought shall become effective automatically twenty-
one days after issuance in the absence of an order or other special direction of
this Court to? the contrary. il1!r ~~~~~(4) When rehearing en banc is granted, the court will recall the mandate if

by ~~~it has issued.

L 1st Cir. R. 41. Stay of Mandate.
Whereas an increasingly large percentage of unsuccessful petitions for

7 ~~~certiorari have been filed in this circuit in criminal cases in recent years, in the
interests of minimizing unnecessary delay in the administration of justice mandate

will not be stayed hereafter in crminal cases following the affirmance of a

conviction simply upon request. On the contrary, mandate will issue and bail will
be revoked at such time as the court shall order except upon a showing, or an

independent finding by the court, of probable cause to believe that a petition
would not be frivolous, or filed merely for delay. See 18 U.S.C. d 3148. The

,~~~~hsCut &tecnrr.
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court will revoke bail even before mandate is due. A comparable principle will
be applied in connection with affirmed orders of the NLRB, see NLRB v. Athbro
Precision Engineering, 423 F.2d 573 (1st Cir. 1970), and in other cases where the 7
court believes that the' oly effect of a petitionIfor certiorari would be pointless
delay.

2nd Cir., R. 41. Issuance of mandate.,
Unless otherwise ordered by the court,.boUi. l in

all cases in which (1) an appeal from an order or judgment of a district court or a
petition to review or enforce an order of an agency is decided in open court, (2) a
petition for a writ of, mandamus or other extraordinary writ is adjudicated, or (3)
the clerk enters an order dismissing an appeal or a petition to review or enforce
an order of an agency for a default int filings, as directed. by an order of the., court C
or a judge. l.

4th Cir. I.OP. '41. Issuance of Mandate; Stay ofMandate. ,
41.1 Mandate. On the date of Dissance pf mandate, the Clerk of the Court

will issue' written notice 'tdothe parties and the lerk of the .lower court that the ,
judgment of the Court of A, ppeal~stake~s effecttat .day. .The tral court record
willbe returned to the clerk of thecourt simultaneously with the issuance, of the
mandate.. [ I I!

41.2 Motion for stay of the mandate. ,bA motion for stay of the issuance of
the mandate shall not be granted simply upon reqest. Ordinarily the motion
shall be -denied unless there is a specific s l that it is not frivolousor filed K
merely for delay. The motion must present a substantial question or set forth
good or probable cause for a stay.,,Only the orginCa of the motion need be filed.
Stay requests are normally acted upon ithout a request for a response., L

5th Cir. R. 41. Issuance-of Mandate; Stay of Mandate
41.1. Stay of Mandate -- Crminal Appeals. A motion for a, stay of the

issuance of a mandate in a direct criminal appeal filed under FRAP 41 shall not
be granted simply upon request. Unless the petition sets forth good cause for stay
or clearly demonstrates that a substantial question is to be presented to the
Supreme Court, the motion shall be denied and the mandate thereafter issued L
forthwith.

.41.2 Recall of Mandate, A mandate once issued shall not be recalled,

10 C
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except to prevent injustice.
41.3. Effect of Granting Rehearing En Banc. ,Unless otherwise expressly

provided, the effect of granting a "rehearing en banc is to vacate the panel opinion
and judgment of the Court and to stay the mandate.

6th Cir. R. 15. Mandate''
(a) Stay of Mandate. 'In the interest of minimizing unnecessary delay in

the administration of justice, the issuance of the mandate Will not be stayed simply
upon request. The mandate ordinarily will issue pursuant to Rule 41(a) of the
Federal Rules of Appellate Procedure unless there is a showing, or an
independent' determination by the court that a petition for writ of certiorari would
not be frivolous or filed merely for delay. P t .

(b)"Time for Filing Motion to Stay. A motion to stay the -mandate must be
received in the clerk's office within twenty-one (21) days after the entry of
judgment or sevei ,(7) days from entry of ,order on 'petitions for rehearing.

(c) Duration of Stay Pending Application for Certiorari. A stay, of the
. mandate pendingapplication to the Supreme Court for a writ of certiorari shall
not be effective later than 'the date on which the movant's application for a writ of
certiorari must be filed pursuant to 28 U.S.C. § 2101 or Rule 20 of the Supreme
Court Rules,' as applicable. If during the period of, the stay there. is filed with the
clerk a notice from the clerk of the Supreell Court that the party who has
obtained the stay'has filed apetitio for the wrnt in that'.court,,the sta shall
continue until finaln ,disposition by the Suipreme Court. Upon the in og a copy
of an 'order of the Supreme Courit denying the petition 'for, wri of certiorari, the
mandate shall issue immediately.

7th Cir R. 41. Stay of.Mandate or Stay of EExecution of Judgent Enforcing
Administrative Order

(a) Mandate Ordinarily Will Not Be Stayed. In the absence of extraordinary
need, the mandate twill not,,be stayed at the requestof a party, except upon a

L specific motion which includes:
(1) A certification of counsel that a petition for certiorari to the Supreme

r- Court of the' nited States is being filed and is not, merely or. delay.
a,, ,(2) A state nent of the specific issues to be raised in the petition for

certiorari.,

(3) A,.substantial sbowing that the petition for certiorari which is being
6>1 filed raises ,n important question meriting review by the Supreme Court.

(b) Timen Fling Motion to Stay. A motion to, stay, the mandate must be
filed prior to thei 'rlarly sche uled date, for issuance ofthe ,mandate,

11
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(c) Stay of Execution of Judgment Enforcing Administrative Order Subject to
Same Requirement as Stay of Mandate. Execution of a judgment enforcing an V
order! of an admiistrativ agency will be stayed only on te conditions prvided
in subparagraph (a) with'respect to a mandate.'

(d) Notice to Clerk of Filing Petition for Certiorari An attorney filing a
petition for certiorari or notice of appeal with the Supreme Court' shall, on the
date it is mailed or flied, notify the clerk' of this court by telephone, of, the mailing
or flling.

8th Cir. R. 41A.4. Stiyr "' cal lof Mandate '
na, iret crimidnal1appeal, the courtLll grant tamotion for s'taiY' of

iss-uanc''6f ~ mandate under FRAP 41. only if the motion sets forth good cauise 1for a stay or clearly demonstrates a substantia question is to be p'resented to the
Supre me~ lCou~l 1i ir tl 

I, 1, I , Z ,I ,, 1 ,lin civil cas'esicluing 4e pr&6eedings, -thecourt may deny a stay of
mandi tei uf t estion would ot like ly be

I I t 1 )~;I I ;, , I P fo determiationr by theSupreme' Curt KI'
OXnce issued a ndate wl b d ont prev t istice.

9th Cir. R. 41411' il Say ttof Manda ietel,' AOqy i th administratio ofIl k hc interest of mii iiniiingstration'of
criminal ustj&,e motlion6 (offr stiybf, mA-n''date pursulant ~t P4(b), pending
petitionVt ~e Supreme Colirt foi~ ~d tiorart will not be (ban)ed aspa matteridrof
course,l bit' ;7ill be deied if theCurt Jeteies that ffie 'petition for certiorari
would be friyolous or filed merely for delay. , !;

Ion othercases includinNational Labor Relations Board proceedings, the
Court nia fsay d uo the basis of a similar
determination. EJ~

- lif',"* Circuit Advisory Committee'
Note to Rule 41-1

Only in exceptional circumrstances will 'a' panel order the mandate to issue
immediAtely upon the filing of a~' disposition. Such circumstances include cases L
where a petition for rehearing, suggestion for rehearing en banc, or petition for
writ of certiorari would be' legally frivoloi 'r; r where an emergency situation
requires that the 'action of the Court'bec me mfiina and mandate issue at once.
The mandate will not be'stiayed autooniatically' upon' the'flingaof an application to 7
the Supreme -Court for writ' of certlorrio . wr, a stay maybe grant'ed upon

12
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motion.
When the Court receives a motion for stay or recall of mandate, the Clerk

sends it to the author of the disposition or if the author -is a visiting judge, to the
presiding judge of the panel. The author or presiding judge rules on the motion.
The motion will not be routinely granted; it will be denied if the Court
determined that the application for certiorari would be frivolous or is made
merely for delay.

10th Cir. RI 41 Issuance of Mandate; Stay of Mandate
41.1. Stay Not Routinely Granted

41.1.1. Criminal Cases.- To minimize delay in the administration of
justice, following the affirmance of a conviction in criminal cases the

7 mandate will issue and bail will be revoked at such time as the court shall
order except upon a showing that a petition to stay the mandate would not
be frivolous or filed merely for delay, or an independent finding by the
court to the same effect, or by a judge of the hearing panel to the same
effect. The court, or a judge of the hearing panel, may revoke bail before
the mandate is issued. See 18 U.S.C. § 3141(b).

41.1.2 Civil, Cases. A principle, comparable to 10th Cir. R. 41.1.1
will be applied in connection with affirmred orders of the National Labor
Relations Board and in other cases, absent a finding by thei court that a
petition for certiorari would not result in pointless idelay.

41.2. Effect of Petition for Rehearing. A timely filed petition for rehearing will
stay the mandate until disposition of the petition, unkss otherwise ordered by the
court. IW-the court has ordered thiemandatelto issue forthwith to minimize delay
in the resolution of the appeal, a timely petition for rehearing may be denied

flu! without recalling the rmandate. A If theN petition is graned, the mandate will be
recalled.,

10th Cir. I.O.P. VIII. Decision--Mandate--Costs. i "

B. Mandate.
rm 1. Issuance. Judgments of the court take effect upon the issuance of the
Lv. mandate. The mandate of the court of appeals is issued 21 days after entry

of judgment, unless either a timely petition for rehearing is pending or an
explicit court order shortens or lengthens this period....

13
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11th Cir. R. 41-1. Stay or Recall of Mandate.
(a). A motion filed under FRAP 41 for a stay of the issuance of a mandate

na direct criminal appealshall notbe ,granted upon request. Ordinarily the,^1motion will be' denied unless it shows ,that it is not frivolous, not filed, merely for
delay, and, shows that a substantial ,question.is to be presented to the Supreme
Court or otherwise ,,sets forth good cause for a stay.'

(b) A mandate once issued shall not be recalled except 'to prevent,`
injustice.

(c) Unless otherwise expressly provided, granting a suggestion for
rehearing en banc vacates the panel opionin and stays" the mandate. '

(d) Because the timely filing of a petition for reheariig will sta themandate under FRAP 41, and because a sugestion for rehearing en banc is also
treated as ,a petitionfor rehearing&under 11th lir. R. 35-6, upon timelyU filing of a
petition for panel rehearing or suggestion'iof rehearing en banc, the mandate is
stayed until disposition there-of unless otherwise ordered by the court.

Fed. Cir. R. 41. Issuance of mandate; stay o'f, sandate.
An order dismissing a 'case onficonsent' or for failure to prosecute', or

disrnissing,' remanding or mtransferring a casde on motion, shall constitute the
mandate. Thie dateof the certified'order shall be the date of the mandate. Inappealsdismissed or transferred by the court sua sponte in an opinion, the
mandate shall be issued in, regular course.,.

'Practice Note. Suggstion forpreheating i ,ban doei not stay mandate If a
,petition for rehearing is qd'eniedlLthe ,mandate ,will be issued 7 days
thereafter even if a suggesti~dfor, reharing in banc is pending.

Relation ,f m'adte' to appliatio, n for certiorai; stq of mandate. 7
That a mandate has issued do' e's not afect, the right to apply to theSupreme Court for writ of certiorari. Consequently, a motion to stay the
mandate is expected to advance, reasons for the stay other than merely the, 7
intention to apply for certiorari, e.g., to forestall action in the tril court or L
agency that would necessitate a remedial order of the Supreme Court if the
writ of certiorari were to be granted. 1

r.
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Office of the Solicitor General

r q
The Solicitor General Washington. DC 20530

WWshington, DCG20230

The Honorable Kenneth F. Ripple' AUG 2 1993
Chairman,' Advisory Committee on
Appellate Rules

208 U.S. Courthouse
204 Main Street
South Bend, Indiana 46601-2122

Re: Proposal For Amendment to FRAP 41 Concerning the
Issuance of Mandates.

7 Dear Judge Ripple:

i would like to propose that the Committee consider amending
FRAP 41 to clear up a matter of confusion concerning the issuance
of mandates by the courts of appeals.

Rule 41(a) currently states that the mandate of the court
sha'llissue 21 days after the entry of judgment, unless the time
is shortened or enlarged by order. A timely-filed petition for
rehearing will stay the mandate until disposition of the petition
unless otherwise ordered by the court.' If a petition is denied,
the mandate will issue"7 days 'after entry of the order denying
the petition, unless the time is enlarged or shortened by order.
A certified copy of the judgment and'a copy of the opinion of the
court, if any, constitutes the mandate, unless the court directs
that a formal mandate issue.

Although'Rule 41(a) adequately explains when the mandate
will issue, the Rule does not specify when the mandate becomes
effective. This omission raises the question whether a mandate
becomes effective when it is issued, when it is received by the

L district court or agency to which it is sent, or when the court
or agency below acts upon it.

L. This problem is significant.' For example, if a district
court were to issue an injunction that is reversed on appeal, the
prevailing party on appeal could not be certain under Rule 41(a)
whether he must continue to comply with the injunction until the
mandate physically arrives in the district court clerk's office
and the district court issues an order vacating the injunction,
consistent with the court of appeals mandate.- We believe that
the court of appeals mandate should govern as soon as it issues,
even if the district court or agency below delays, or never does
anything, in response to that mandate.

L
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We not been able to find any case law that addresses this
issue. The cases hold that district courts are without power todo anything contrary to a court of appeals' mandate, but they do
not clari'fy'when the mandate'be'comes'effeective. See Finberg v.Sullivan, 659 F.2d 93, 96 n.5 (3d Cir. 1981) (en banc); City of
Cleveland v. FPC, 561 F.2d 344, 346 (D.C. Cir. 1977).

Furthermore, only one circuit has a local rule that,
addresses this problem. Fourth CircuitRkuIe 41.1 statesthat-
"[ojn the date of issuance of mandate, the Clerk ,of the Court
will issue written notice to the parties and the clerk of the
lower court that the judgment of the Court of Appeals takes l'ef fect that day." Thus, by local rule, .,a mandate of th iutCircuit takes effect on the day .it is issued.heout

We recommend that the Committee:'adopt the Fourth Circuit's
practice as a national rule. -In 'partlicularr,' we'Itsuggest that theCommittee add the following sentence to Rule 41(a): H

The mandate of the court is effective on the date it is

issued, -and shall be considered as, havincrbeen entered on L
the docket of the court or aencv below on, the date of its

issuance.

This language would make it clear that a mandate'is effectiveC
immediately upon issuance, rather than when'a copy of theamandate Hphysically arrives at the district court clerk's office or at theagency, or when those bodies act upon'it.

We also note that the same issue arises with respect to
Supreme Court mandates, since there is no Supreme Court rule'or
FRAP rule that states when a Supreme Court mandate is-effective.Thus,' if the Committee agrees that FRAP 41(a) should be amended Li
along the lines we have suggested above, it'also should propose anew rule addressing the effective date of Supreme Court mandates.
The new'rule concerning Suprem'e"Court mandates couldbe placed in
rule- 41 as a' new subsection (c), providing-as follows:

(c) Effective Date of Supreme Court Mandates. The H
mandate of the Supreme Court in any case on review frot a H
federal court of appeals shall be treated'as effective on

the date it is issued, and shall be considered as having H
been entered on the docket of the court of appeals on the

date of its issuance.

-2-
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L Alternatively, the Committee may wish to suggest that the Supreme

Court amend its rules to include such a provision.

Thank you for your assistance in this matter.

- Sincerely,

Drew S. Days, I
Solicitor General

cc: Carol Ann Mooney
Reporter, Appellate Rules Committee

Robert E. Kopp
L Director, Appellate Staff

Civil Division

7
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AGMDA I-G
Item 93-4
Washingto, D.C.

TO: Honorable Kenneth F. Ripple, Chair Septmnber 22-23, 1993
Members of the Advisory Committee on Appellate Rules and Liaison
Members

FROM: Carol Ann Mooney,'Reporter

DATE: September 11, 1993

SUBJECT: Item 93-4, amendment of Rule 41 re: length of time for stay of mandate

A proposed amendment to Rule 41(b) provides that a motion for a stay of
mandate must show that a petition for certiorari would present a substantial question and
that there is good cause for a stay. (A copy of the proposed amendment as submitted to
the Judicial Conference is attached to this memorandum.) The, proposed amendment
was published for comment in January 1993 and the comments were discussed by the
Advisory Committee at its April 1993 meeting. In its comment the National Association
of Criminal Defense lawyers suggested that the rule be amended further to expand the
presumptive period for a stay from 30 days to 90 days. The Committee decided that
such a change would need to be published for comment and, as a result, the discussion
of the suggestion should be postponed until a later meeting. The suggestion is now
before the Committee.

Unless stayed, the mandate of a court of appeals issues 21 days after judgment
(except in cases involving the United States'). A motion for a stay of mandate must be
filed during that time. Fed. R. App. P. 41(b) states that if a stay of mandate is granted,
it may not "exceed 30 days unless the period is extended for cause shown." I, however,
during the period of the stay, the court of appeals receives notice from the clerk of the
Supreme Court that the party who obtained the stay has filed a petition for certioram, the
stay continues until final disposition by the Supreme Court.

A party who desires a continuous stay of the mandate, therefore, has less than 51
days in which to file a petition for certiorari. (A stay of mandate is issued within 21 days
after judgment and it lasts for 30 days, within which time the court of appeals must
receive notice from the Supreme Court of the filing of the petition for certiorari.)
According to the Supreme Court Rules a party who loses in the court of appeals has 90
days in which to petition for certiorai. Sup. Ct. R. 31. If, however, the party believes
that a continuous stay of the mandate is important and the court of appeals does not
extend the mandate beyond the 30 days, the party must file the petition for certiorari

I A proposed amendment to Rule 41(a) provides that in cases involving the United
States, the parties have 45 days to file a petition for panel rehearing or petition for
rehearing in banc, and the mandate will not issue until 7 days after the expiration of the
time for filing a petition or, if a petition is filed, 7 days after denial of the petition. The
proposed amendments will be presented to the Judicial Conference this fall.



earlier.

The National Association of Criminal Defense Lawyers points out -that the 30-day
presumptive period for a stay pending cenioari was written into the rule when the period
for filing a petition for a writ of certiorai in a criminal case was only 30 days. Because
the period for filing a petition for corani is now 90 days in both cri and civil
cases, the association argues that the presumptive period should also beepded to 90
days. Alternatively, the ,association sggestsh tat the period be exanded to at least 60
days, so that aparty has a reasonable amot of time witbin which to prepare and file a
petition for a wit of certiorari."

The'30-day period may be beneficial because it provides incentive for a party to,
move quickly to prepare the petition for a writ of e i. The expenditure of time and
money associated with the prieparation of a petition for a writ of ceniorai provides some
evidence of the seriousness l of the party's belief in his/her position and, therefore, if the
petition is filed during the period of the stay, it results in extension of the stay until 'll
disposition by Supreme Court The 30-day period, therefore, insures that the mandate is
not stayed for an extended period in a case in which the 'party may never petition ftor
ceniorari.

The proposed changes' to Rule 41(b) which require a motion for a stay to show
that a petition for certiorari would present a substantial question and that there is good '
cause for a stay, may mean that the 30-day period is not needed. If both those criteria
are satisfied, is it important to limit the period of the stay' to 30 days? If the petition H
would present a substantial question and if ,thereis good cause for a stay, why should the
party be, required to prepare the petition in a sorter period than the usual 90 days?

The language of Rule 41(b) creates only a pr'esumptive period for the'stay, and
the period can be shortened or lengthened in "ay appropriate case. Therefore, the
Committee is asked to consider thei geneially' appropriate period, realizing that in any H
case the court may shorten or lengthen the period as needed.

Li
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L R Amendments presented to

Judicial Conference 9/93

lb Rule 41. Issuance of Mandate; Stay of Mandate

1 (b) Stay of Mandate fending.Appkeepetition

2 fOr-CeniorarL A say of the mandate pending application

3 to the Surc-me Gurt for a wt -f er^^i many b

4 nted upon motion reasonable notice of which shall

5 be giSen to all parties. A party who files a motion

6 requesting a stay of mandate pending petition to the

7 Supreme Court for a writ of certiorari must file. at the

8 same time, proof of service on all other parties. The
L

9 motion must show that a petition for certiorari would

7 10 present a substantial question and that there is good

7 11 cause for a stay. The stay shall cannot exceed 30 days

12 unless the period is extended for cause shown .- If r

7s 13 unless during the period of the stay. therc is filed with

14 thc clerk of the court of appeals a notice from the clerk

15 of the Supreme Court is filed showing that the party who

L 16 has obtained the stay has filed a petition for the writ in

L 17 that-eourt, in which ase the stay shell will continue until

F 18 final disposition by the Supreme Court. Up e
L

19 of a copy of an order of the Supreme Court denying te

3
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, ,Amendments presented to
Judicial Conference 9/93 [

20 petition for writ of crtiorei Thc mndt: ahalf isue

21 * The court' of appeals must issue the

22 mandate' immediately when a copy of 'a Supeme Court

23 order denying the petitioh for writ of certiorari is filed.

24 The court may require a bond or other security ye

25 reqifed as a condition to the grant or continuance of a

26 stay of the mandate.
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AGENDA I-H
Itea 93-5
Washington, D.C.
septanlber 22-123x 1993TO: Honorable Kenneth F Ripple, Chair

L Members of the Advisory Committee on Appellate Rules and Liaison
Members

FROM: Carol Ann Mooney, Reporter

K DATE: September 13, 1993

SUBJECT: 93-5, amendment of Rule 26.1 re: use of the term affiliates

At the Committee's April 1993 meeting it reviewed Fed. R. App. P. 26.1 and an
amendment to it which had been published earlier in the year; the amendment dealt
with the number of copies problem. During the discussion, Mr. Spaniol noted that
although the language of Rule 26.1 had been patterned after the Supreme Court Rule,7 the Supreme Court had recently amended its rule to omit references to "affiliates."

The first sentence of Fed. R. App. P. 26.1 provides:

Any non-governmental corporate party to a civil or bankruptcy case or agency
review proceeding and any non-governmental corporate defendant in a criminal
case shall file a statement identifying all parent companies, subsidiaries (except
wholly-owned subsidiaries), and affiliates that have issued shares to the public.

The Committee briefly discussed the meaning of the term "affiliates.' Judge
Boggs stated that he thought the term encompassed "brother" and "sister" corporations;
ie, those owned in whole or in part by the same parent. Judge Williams noted that the
term "affiliate" is used in virtually every antitrust consent decree.

Nine circuits have local rules supplementing Fed. R. App. P. 26.1. (The local
rules are appended to this memorandum.) Of those nine, six use the term affiliate in
their rules. Two of the six define "affiliate" for purposes of the rule.

The D.C. rule states: "For purposes of this rule, 'affiliate' shall be a person that
directly, or indirectly through one or more intermediaries, -gntrols, is conroelled by, or isK under corivion control with, the specified entity .. .."n T h Sixth Circui' definition is
similar; it fixates: "A corporation shall be considered an AO. te of a pubUJy owned
corporation for purposes of this rule if it controls, is contrn)ed by, or is under common
control with a publicly owned corporation."2

K D.C. Cir. R. 6A.

2 6th Ci. R. 25.



Because Fed. R. App. P. 26.1 explicitly requires disclosure of parent and 7
subsidiary corporations, it is the "under common control" provisions of the definitions L
that is helpful, and it appears to require disclosure of "brother" and "sister" corporations.
Disclosure of their existence is required under the rule, however, only if they have issued
shares to the public. The disclosure, therefore, of the existence of "full brother" or J

"sister" corporations, those wholly owned by an entity's parent, would not be required.
Disclosure of the existence of affiliates that have issued shares to the public would seem 7
appropriate.

The Seventh Circuit's rule does not require the disclosure of subsidiaries or of
"brother" or "sister" corporations. It requires the disclosure only of parent corporations il
and of publicly held companies owning 10% or more of the stock,of the Iparty. The
underlying assumption apparent is that a decision adverse to the party would harm
significantly only those corporations owning at least 10% of the stock of the party and
that an adverse decision would not have sufficient impact upon a, subsidiary or sister
corporation to require recusal of a judge, who owned stock in the subsidiary or sister. L

Without further guidance from the Committee, I am uncertain how to proceed.
Li

LI
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CIkCUiT RULES

L D.C. Cir. R 6A3 Disclosure of Interests of Parties
A corporation, association, joint venture, partnership, syndicate or other

similar entity appearing as a party or amicus in any proceeding shall file a

disclosure statement identifying all parent companies, subsidiaries (except wholly-

owned subsidiaries), and Aid that have issued shares or debt securities to the
public. Po~uP~So hsi~~1 afla&'~a1b esnfitd~~....

cQZ~xfl~.~nw~ wth~ he p~e "a.e nty"parentshlbeaafiae
controlling such entity directly, or indirectly through intermediaries; and

"subsidiary" shall be an affiliate controlled by such entity directly, or indirectly

through one or more intermediaries.
g ~~~~~ ~~*****,

K Third Cir. R. 25. Disclosure of corporate affiliations and financial interest.
1) All parties to a civil or bankruptcy case and all corporate defendants in

a criminal case shall file a corporate affiliate/financial interest disclosure
L statement. A negative report is also required.

(2) Whenever a corporation which is a party to an appeal, or to a motion

E or other proceedings relating to an appeal, is a subsidiary or #Mf of any

L publicly owned corporation not named in the appeal, counsel for the corporation
which is a party shall advise the Clerk in writing of the identity of the parent

C1 corporation or ..l.... and the relationship between it and the corporation which

Li is a party to the appeal.

Fourth Cir. R. 26.1 Disclosure of Corporate Affiliations and Other Entities with a
Direct Financial Interest in Litigation.

(a) All parties to a civil or bankruptcy case, and all corporate defendants
in a criminal case, whether or not they are covered by the terms of Federal Rule

LI of Appellate Procedure 26.1, shall file a corporate affiliate/financial interest
disclosure statement. This rule does not apply to the United States, to state and

local governments in cases in which the opposing party is proceeding without

counsel, or to parties proceeding in forma pauperis.
(b) The statement shall set forth the information required by Federal Rule

of Appellate Procedure 26.1 and the following:

3 Proposed D.C. Cir. R. 26.1 may replace this rule. The proposed rule retains the

same language.

t ~~~~~~~~~~~~3



(1) A trade association shall identify in the disclosure statement all L
members of the association and their parents, subsidiaries (other than

wholly owned subsidiaries), and af'ilites that have issued shares to the
public.

Fifth Cir. IR 28.2.1. Cerdflcate of Interested Persons
A certifcte ill be furnished by counsel frt all private (ndn-

governmental) parties, both appellants and appelleees,'which shl be incorporated
on the rst page of each brief "befbre the table of contents or index and which
shall certify a complete list of :all persons, associations of persons, firms,
partnerships, co+rporations, guarantors, insurers, ... te, parent corporations or 7
other legal entities who or whichqare fancially interested in the outcome of the

litigation ...

Lp

Sixth Cir. R.- 25. Disclosure of Corporate Affiliations and Financial Interest. 7

(b) Financial interest to be disclosed
(1) Whenever a corporation which is a party to an appeal, or which

appears as amicus curiae, is a subsidiary or, B"tidiat' of any publicly owned d

corporation not named in ,the appeal,-, counsel for the corporation which is

a party or amIicus shall advise the clerk in the manner provided by [
subdivision (c) of this rule of the identity of the parent corporation or

'flat'e and the relationship between it and the corporation which is a

party or arnicus to the appeal. A oprto s-lb osdezd ii[

gotoss otolp ed ***** orL ne omncoto ihaul

Seventh Cir. R. 26.1. Certificate of Interest [7
To enable the judges to determine whether recusal is necessary or

appropriate, an attorney for a non-governmental party or amicus curiae, or a H
private attorney representing a governmental party, must furnish a certificate of

interest stating the following information:

(2) If such a party or anicus is a corporation:

(i) its parent corporation, if any; and H ' o
(ii) a list of stockholders which are publicly held companies owning
10% or more of the stock of the party or amicus.

! '' * * * [7
4
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Eighth Cir. R. 26.1A. Certificate of Interested- Persons.

Within ten days after receipt of notice that the appeal has been docketed
in this court, each nongovernmental party shall certify a complete list of all
persons, associations, firms, partnerships, or corporations with a pecuniary interest
in the outcome of the case. This certificate enables judges of the court to
evaluate possible bases for disqualification or recusal....

Eleventh Cir. R. 26.1-1. Certificate of Interested Persons and Corporate Disclosure
Statement; Contents.

A certificate shall be furnished by appellants, appellees, intervenors and
amicus curiae which contains a complete list of the trial judge(s), all attorneys,
persons, associations of persons, firms, partnerships, or corporations that have an
interest in the outcome of the particular case, including subsidiaries,
conglomerates, #No and parent corporations, and other identifiable legal
entities related to a party. In criminal and criminal-related cases, the certificate
shall also disclose the identity of the victim(s).

Federal Cir. R. 47.4. Certificate of Interest.
(a) Contents. To determine whether recusal is necessary or appropriate,

an attorney for a party or amicus curiae other than the United States must furnish
a certificate of interest (in the form set forth in the appendix of these rules)
stating:

(1) The full name of every party or amicus represented by the attorney in
the case;

(2) The name of the real party in interest if the party named in the
caption is not the real party in interest;7 (3) The corporate disclosure statement prescribed in Rule 26.1 of the

L Federal Rules of Appellate Procedure; and
(4) The names of all law firms whose partners of associates have appeared

for the party in the lower tribunal or are expected to appear for the party in this
L court...

LI
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September 23, 1993 EVIDENCE RULES

MEMORANDUM TO THE HONORABLE ALICEMARIE H. STOTLER

FROM: ROBERT E. KEETON

SUBJECT: Judicial Conference Action of 9/20/93 on FAX Filing

I write to confirm and supplement my oral report to you about the Judicial
Conference action of September 20, 1993, on fax filing.

The formal action was adoption of the following motion made by Chief Judge
Mikva:

The Judicial Conference referred to the Committee on Rules of Practice
and Procedure, in coordination with the Committees on Automation and
Technology and Court Administration and Case Management, for a report
to the September 1994 Conference, the question of whether, and under
what technical guidelines, filing by facsimile on a routine basis should be
permitted.

Judge Mikva's explanation of his motion included a comment that I interpreted as
meaning the Rules Committee may need to be exposed to a little heat from the Judicial
Conference to get it moving. This comment was made after I had explained that the
Rules Enabling Act process would require a minimum of four months - and preferably a
longer period - for public comment, as well as consideration by Advisory Committees
and the Standing Committee both before and after the period of public comment. Judge
Mikva had earlier supported my comment that for the Judicial Conference to bypass the
Rules Enabling Act process would be an embarrassment to our continuing efforts to get
Congress not to do that in other matters of greater significance than fax filing. Thus,
when I put his several comments together, I infer that he, at least, and perhaps many
others among those who contributed to the substantial majority voting for Judge Mikva's
motion, are pressing the Rules Committees to find a way to expedite the Rules Enabling



Act process so a proposal can be ready for the Judicial Conference to adopt it (or vote
to send it on to the Supreme Court and Congress, if rules amendments are required) at
the September 1994 meeting of the Judicial Conference.

Is it possible to proceed that rapidly, consistent with the requirements of the
Rules Enabling Act? The answer may depend on what the proposal is and how
controversial it turns out to be in the Bench and Bar. In any event, however, in order to
be well prepared for the September 1994 Conference meeting, you will need to be able
to demonstrate that the Rules Committees have done their best to comply with both the
letter and spirit of the September 1993 vote.

If you wait for a vote of the Standing Committee (at its January 1994 meeting) to
approve publication of a draft for comment, the comment period could not commence
before February or March and could not close before May or June. That would be too
late for reconsideration by the Advisory Committees in time to have their
recommendations before the Standing Committee at its June 1994 meeting, when it
would need to act in order to have a recommendation before the Judicial Conference in
September 1994.

If you want to consider requesting the Standing Committee to approve publication
by telephone vote before the Committee meets in January 1994, the key obstacle is the
necessity of stirring the Advisory Committees to prepare almost immediately, for
publication, a suitable draft or drafts of proposed rules amendments (it might need to be
more than a single draft, because the Bankruptcy Committee strongly believes it has
special reasons for not allowing local option for fax filings in bankruptcy clerks' offices).

Judge Boyle from Rhode Island (the district judge member of the Judicial
Conference from the First Circuit) made the point both in the meeting and more fully to
me outside the meeting that if we have either a rule of procedure, or a Judicial
Conference guideline, or both, regarding fax filing, probably it should also deal with fax
service by lawyer upon lawyer. Fax service may be less difficult to deal with because of
the consensual context - both lawyers must have fax machines and machines that are
compatible before it can happen. But problems may nevertheless arise about how quick
and reliable the service will be, and we may get a fair amount of public comment about
any proposed rule on fax service.

I have two comments as an ex officio member of the Subcommittee on Style
(through September 30 only, of course).

First, on the flight down to Washington on September 20, I was reading over the
latest draft of "GUIDELINES FOR FILING BY FACSIMILE," Agenda F-7 (Appendix
A), which you will note bears a striking similarity to the high-pressure draft done by the
conscripts we sent off to a separate room to work while the Standing Committee was
meeting in June. In part II (2) you will see a proposed style change I interlined to deal

2



with what seemed to me an ambiguity. In the Conference session, somebody raised a

question about whether 11 (2) meant the fax machine had to be in the Clerk's office?

Before I could answer, "Clearly not," others said, "Yes, of course." For me, this was a

clear demonstration of the Standing Committee's point that the current draft is still

imperfect.

Second, my other interlineations on the attached draft (changing the title to

"Guidelines for Facsimile Transmission" and proposing associated changes) are

suggestions I was thinking about, as a means of avoiding conflicts between guidelines and

rules, before the discussion this morning (September 23) in the meeting of the Advisory

Committee on Appellate Rules. By one or more separate communications, you will

receive more information about the very constructive recommendations of that

Committee.

I will leave further distribution of this memorandum to your discretion-

II !

I [ I ] Robert E. Keeton

. '1 1 I'tttdch ents,

3
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Appendix A ...... Guidelines for Filing by Facsimile
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III. Technical requirements:.

For purposes f these guidelines, in or for courts to
For fitthe following technical requirements must
be met. L

(1) Facsimile Machine Standards:

(a) A facsimile machine must be able to send or receive a facsimile
transmission using the international standard for scanning, coding,
and transmission established for Group 3 machines by the
Consultative Committee of International Telegraphy and Telephone
of the International Telecommunications Union (CCITT), in
regular resolution.

(b) The receiving unit must be connected to and print through a
printer using xerographic technology, or a facsimile modem that is
connected to a personal computer that prints through a printer
using xerographic technology. Only plain paper (no thermal paper)
facsimile machines may be used.

(2) Additional Facsimile Standards for Senders:

(a) Each sender must have the following equipment standards:

(i) CCITT Compatibility - Group 3 2;

(ii) Modem Speed - 9600-2400 bps (bits per second) with
automatic stepdown; and

(iii) Image Resolution - Standard 203 x 98.

(b) A facsimile machine used to send documents to ust be
able to produce a transmission record, as proof of transmission at

The Administrative Office will monitor technological advances and will
recommend modifications to these guidelines when necessary.

2 Group 3 fax machines are currently the most common, accounting for 97% of
the devices on the market. Group 3 compatibility is mandatory for public applications
at the present time. Group 3 fax can utilize the public telephone network (voice grade
lines) and does not require special data lines. Group 3 fax devices transmit at under 1
minute per page, may have laser printing capability, and use various standard data
compression techniques to increase transmission speed.



(2) Unless a local rule or court order in a particular case requires otherwise,
the cover sheet must be the first page transmitted. The cover sheet need
not be filed in the case and is not counted toward any page limit
established by the court. k

(3) The facsimile cover sheet does not replace any cover sheet that the court
may require. It is for the clerk's use in identifying the document and
identifying any applicable fees.

VIII. Fees.

(1) Payment of filing fees and any additional charges prescribed or authorized
by the Judicial Conference for the use of the facsimile filing option shall
be made in a manner determined by the Administrative Office.

(2) If a court authorizes the filing of papers by facsimile on a routine basis,
the clerk must ensure that appropriate filing fees and any additional
charges are paid.

(3) Other Fees for Filing by Fax

(a) When documents are received on the court's fax equipment, the
court shall collect the following fees, in addition to any other filing
fees required by law:

For the first ten pages of the document,
excluding the cover sheet and special
handling instruction sheet ......... $ 5.00

For each additional page ........... $ .75

Any necessary copies to be reproduced
by the court, for each page ........ $ .50

(b) No fees are to be charged for services rendered on behalf of the
United States.

4 These fees may be collected once the Judicial Conference approves amendments
to the Miscellaneous Fee Schedules promulgated under 28 U.S.C. §§ 1913, 1914, and
1930.

5 See Miscellaneous Fee Schedules.



Rule 25. Filing and Service.

(a) Filing.
(1) A paper required or permitted to be filed in a

court of appeals must be filed with the clerk.
Filing may be accomplished
(A) by mail addressed to the clerk;
(B) by facsimile transmission, by means meeting

the standards then in effect under Guidelines
for Receiving Facsimile Transmissions
promulgated by the Judicial Conference of the
United States, if the court of appeals by
local rule or by order in a particular case
has approved facsimile transmission; or

(C) by filing with a single judge, with that
judge's permission, a motion that may be
granted by a single judge, in which event the
judge must note thereon the filing date and
give it to the clerk.

(2) Filing is not timely unless the paper is received
by the clerk or the single judge, or the facsimile
transmission is received by the clerk, within the
time fixed for filing, except that briefs and
appendices are treated as filed on the day of
mailing if the most expeditious form of delivery
by mail, other than special delivery, is used.

(3) A paper filed by an inmate confined in an
institution is timely filed or deposited in the
institution's internal mail system on or before
the last day for filing. Timely filing of a paper
by an inmate confined in an institution may be
shown by a notarized statement or declaration (in
compliance with 28 U.S.C. § 1746) setting forth
the date of deposit and stating that first-class
postage has been prepaid.

(4) The clerk must not refuse to accept for filing any
paper presented for that purpose solely because it
is not presented in proper form as required by
these rules or by any local rule or practice.

* * * *

(c) Manner of Service. Service may be personal, by mail,
or by facsimile transmission if permitt d by the court
of appeals by local rule or by order in a particular
case. Personal service is complete on delivery of a
copy to a clerk or other responsible person at the
office of counsel. Service by mail is complete on
mailing. Service by facsimile transmission is complete
upon electronic acknowledgement of receipt by means
meeting the standards then in effect under Guidelines
for Receiving Facsimile Transmissions promulgated by
the Judicial Conference of the United States.

(d) Proof of Service.
[Insert, in line 43 of the draft approved by the
Judicial Conference in September 1993, after "mailing"
the words "or facsimile transmission," and in line 44,
after "mailed" the words "or transmitted."]
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To3tngfit, *iwfztth 41D1 April 12 1993

Honorable Kenneth F. Ripple
United States Circuit Judge
208 Federal Building
204 South Main Street
South Bend, IN 46601

Re: Proposed Mandamus Rule

Dear Judge Ripple:

First, T wish to express my thanks to you and the members of
your Committee for inviting me to express my comments on the above
rule, which was discussed at the Standing Committee meeting in
December 1992.

After that meeting, I asked my law clerk to do so-me background
research on the history of mandamus. Since in his youthful
exuberance he did an excellent job, I am attaching a copy of his
memorandum for your reference. I would like to refer to certain
parts thereof which illustrate my points.

Pirst of all, the very filing of a writ of mandamus
constitutes an express or implied accusation against the trial
judge that he/she has perpetrated a judicial usurpation of power
which will justify the invocation of this extraordinary remedy. In
re Allied Signal, Inc., 915 F.2d 190 (6th Cir. 1990) (Attached
memorandum, p.4).

In Some mandamuses, the parties merely seek a review of some
issue of law for which there is no adequate remedy by appeal. In
these kinds of mandamuses, the integrity or prestige of the trial
judge is no more involved than in any proceeding for appellate
review.

Other kinds of mandamuses, such as those concerning disquali-
fications or the implementation by the trial judge of novel
procedures, attack the trial judge directly and the dignity of
his/her office requires, in my view, a right of reply in those
cases .
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Honorable Kenneth F. Ripple
April 12, 1993
Page 2

An excellent example of the latter kind of mandamus is In re
rllied Signal. Inc., sugarj, wherein certain district judges

handling asbestos oases created a novel procedure which, in their
view, would expedite the handling of such cases. The mandamus was
filed to prevent the implementation of this procedure. The eminent
Chief Judge tambros felt so stronqly about dealing with this thorny
problem that he not only filed a response but appeared in person to
argue before the Sixth circuit.

Such a personal appearance would be extremely rare and the
judge's appearance would almost always be by a written submission.
But the trial judge should have the right to file such a written
submission in cases where his/her integrity or authority has been
attacked and not have to approach the Court of Appeals as a
supplicant for the right to be heard.

In these kinds of cases, the view of the court as an insti-
tution needs to be represented.

Speaking personally, I try not to file a response in mandamus
cases and to allow the parties to represent me without my having
any contact with them, if it is in some party's interest to support
the ruling of the court in the manner that would be involved in any
appeal.

There have been cases involving innovative procedures,
however, for example, the imposition of trial time limits, where I
have been threatened by the parties with mandamus. As it happens,
the mandamus was never filed but, if it had been, the interests of
the court would not have been represented by the parties.

For instance, in that situation, when one party threatened the
mandamus and I asked the other party's position, it was: "Your
Honor, I feel that the plaintiff should have as much time as they
would like to have and so should we.'"

In summary, I see no problem>with eliminating the trial judge
as named party, and thereby reducing conflict of interest problems.

However, I respectfully submit that the trial judge should
have a right to file a response and not have to request the leave
of court to do so. As noted in the attached memorandum, the
proposed rules are also inconsistent with the Supreme court rules.
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Honorable Kenneth F. Ripple
April 12, 1993
Page 3

I would like to thank the Comnitteee in advance for their
consideration of these views.

With kindest regards, I remain

Sincerely yours,

William 0. Bertelsman
Chief Judge

WOB/ptb
Enclosure
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TO: JUDGE BERTZL$MAN
FROM. KEN DREI FACE
RE: PROPOSED CHANGES IN APPELLATE RULE 21 (MANDAMIS)
Date; April 2, 1993

Z. Historical Background of Writ of Mandamus

The writ of mandamus is a remedy of great antiquity, which

originated in England. It appears to have been used as early as

the reign of Edward III,1 and, at that time, represented the

control assumed by the King's judges over the autonomous organs

of local government. In time, mandamus was employed "in all

cases where there was a legal right to justice, but for which

right the law had rot :provided any specific legal remedy."

Thomas Tapping, The Law and Practice of the High Prerogative Writ

of Mandamus 3'(1848). Specifically, the writ was often employed

to enforce a person's right to perform a service or exercise a

function, after dispossession of such right by an overseeing

authority. See Tapping at 12. Similarly, the writ was

applicable to procure restitution from a party who had committed

a criminal act, where indictment would serve a similar

purpose, 2 By contrast, the writ would not lie where any other

legal remedy, such as Appeal, equity, indictment or execution (as

in a debt) would serve, the same purpose. See eQLeraly, Tapping

1gSe 52 Am Jur. 2d Mandamus § 2.

2 Tapping at 24 (citing R. v. Severn Railway, 2 B & A 646).

1
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at 9-20.

it appears that the writ was primarily used in 17th century

England to remedy the loss of some position or office. Se BAag

v. Van Dusen, 350 F.2d 806, 811 (1965) (discussing roots of

mandamus). By the time of Blackstone, mandamus had become more

widely used in other matters, notably the supervision by the

Court of King's Bench over inferior courts, "usually in matters

more akin to Judicial administration than to judicial review."

Ho. at 811; see gjt Sir Carleton Kemp Allen, Law & Orders 250

(1956) (noting that "mandamus more frequently concerns the

administrative than thba judicial," although it "may also be

powerful in the fjudicial] sphere").

By the mid-l9th Century, mandamus was applied to a wide

range of subjects, providing they had interfered with some right

(again, most often the right to occupy an office). Among its

applications were commanding the admission and swearing in of

public officials, such as aldermen (by the Court of Aldermen);

the restoration to public office of public servants, such as

clerks, comptrollers, constables and ale-tasters (as the ale-

taster of Honitan); and the holding of elections (as of burgesses

of a borough). Mandamus was also occasionally applied in the

less "public" spheres, as to order the swearing in of a director

of a chartered company, the removal of a public nuisance, or the

payment of alimony. The writ was often employed against inferior

3 Thus, mandamus would not lie to command the Bank of
England to transfer stock, where an action on the case existed.
R. v. Bank of England, 1 Doug. 524.

2



rtuiII MI rL 4. 19.1 993 12:89 P, 7

courts, not only to restore persons to positions, but also to

command inferior jurisdictions to enter continuances, hear cases

and appeals, to make a record. Tapping at 91, 109-112. The writ

would not be applied, however, to command discretionary acts,

such as commandment of justices to issue an alehouse license, or

to rehear an application for an alehouse license. Tapping at 40-

41.

Upon application of the writ, the party whose action was

demanded was required to respond. Id. at 290. No distinction

appears to have been made between a respondent-court and any

other respondent party. However, as one American court has

pointed out, because the action demanded was usually wnore

administrative than legal, "no difficulty arose (as in conflict

of interest] in requiring a judge to make return to the

application for the writ." Rapp, 350 F.2d at 811.

It. Rule 22. currently and Ita. Proposed Amnftendnt

In American law, the writ of mandamus is, of course,

codified at 18 U.S.C. § 1651 (the All Writs Act) and its

implementing rule, Fed. R. App. P. 21, as well as at Sup. Ct. R.

20 (1992). As in England, the writ in an American federal court

may be,employed against a wide array of respondents, to order

performance of a non-discretionary act. However, the writ is an

extraordinary remedy granted only under exceptional

circumstances. Bnt 16 C. Wright & A. Miller, Federal Practice

and Procedure: Jurisdiction § 3932 (1977).

3
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Of particular relevance here, mandamus relief is often

directed against district courts. The Supreme Court has

recognized that the writ is available where a district court,

although possessing jurisdiction, has taken actions that were

"not mere error but usurpation of power." De Beers Consol. Mines

v. United States, 325 U.S. 212, 217 (1945).'

Rule 21 itself, titled Writs of Mandamus and Prohibition

Directed to a Judge or Judges and Other Extraordinary Writs, was

promulgated in 1967, its authority derived from Section 1651.

The rule currently provides:

(a)... Application for a writ of mandamus or of prohibition
directed to a judge or judges shall be made by filing a
petition therefor with the clerk of the court of appeals
with proof of, service on the respondent judge or judges and
on all parties to the action in the trial court.

(b) If the court is of the opinion that the writ should not
be granted, it shall deny the petition. Otherwise, it shall
order that an answer to the petition be filed by the
respondents within the time fixed by the order. The order
shall be served by the clerk on the judge or judges named
respondents and on all other parties to the action in the
trial court. All parties below other than the petitioner
shall also be deemed respondents for all purposes ..4. It
the judge or judges named respondents do not desire to
appear in the proceeding, they may so advise the clerk and
all parties by letter, but the petition shall not thereby be
taken as admitted 0...

Thus, by providing that a trial judge be named as a party,

and treated as such with respect to service of papers, Rule 21,

in its present form, insures the right of a trial judge to

4 For common issues addressed by such petitions, see cases
cited at infra notes 7-15 and accompanying text.

4
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respond in a mandamus proceeding against him.5

The proposed Rule 21, however, will provide that "ftzhe

petition shall be titled simply, In re

Petitioner. All parties below other than the petitioner are

respondents for all purposes." It will likewise eliminate the

provisions insuring a district judge's right to file a brief, 6

and provide:

To the extent that relief is requested of a particular
judge, unless otherwise ordered, counsel for the party
2pposing the relief, who shall alppear in the name of the
;hrty and not of the ludae. shall renresent the iudge pro

(Emphasis added.)

5 The Supreme Court rules also specifically recognise the
right of a judge to oppose a mandamus petition, by means of a
brief. Sup.Ct.R. 20 (1992), titled Procedure on a Petition for
an Extraordinary Writ, provides:

.3 (b) The (mandamus] petition shall be served on the judge
or judges to whom the writ is sought to be directed and
shall also be served on every other party to the proceeding

... lThe judge or judaes iand the other parties 'may .,. file
4~0 printed copies of a brie? or briefs in opposition thereto
.... If the judge or judges who are named respondents do not
desire to respond to the petition, they may so advise the
Clerk and all parties by letter. All 2ersons served shall
be deemed respondents for all purposes in the proceedinas in
this Caourt.

6, Specifically, the proposed rule will eliminate the
sentences reading:

All parties below other than the petitioner shall also be
deemed respondents for all purposes. Two or more
respondents may answer jointly. If the judge or judges
named respondents do not desire to appear in the
proceeding, they may so advise the clerk and all parties by
letter, but the petition shall not thereby be taken as
admitted.

5
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The comments to the proposed rule do, however, note that

" [al judge who wishes to appear may seek an order permitting the

judge to appear." committee Note Subdivision (b).

This proposal ref'lects the fact that the local rules of nine

circuits state that a petition for mandamus sho It bear the

name of the trial judge. Minutes of Meeting of AdvisorV

Committee on Appellate Rules, Oct. 20 & 21, 1992, at 10. Six of

those local rules further provide that, unless otherwise ordered,

the trial judge shall be represented Vro forma by counsel for the

party opposing the relief. d The proposal is thus an attempt

to codify those local rules.

Similarly, while Rule 21 requires that a judge advise a

clerk by letter if he does not wish to appear, six of the local

rules reverse this presumption, and require that a judge who

wishes to appear seek an order permitting him to. Id.

Supporters of the proposed rule changes might well observe

that the current rule is somewhat anomalous, given these contrary

local rules and the simple fact that, as the Committee notes, "a

judge may not wish to appear in the proceeding." No doubt true,

this assertion nonetheless ignores an important minority of

mandamus cases in which judges have not only made appearances,

but also filed briefs. In addition to the cases discussed above,

district judges have put forth the effort to file briefs -- often

lengthy ones -- in cases addressing a wide range of legal issues.

Thus, district judges have answered writs addressing their

6

dA ,
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denials of motions for jury trials7 orders vacating verdicte or

dismissing indictment9 , or granting new triali; their findings

of fact and conclusions;" their reference to magistrate and

denial of jury trial; 1 2 their innovative sentencing

techniquesf;1 3 their transfer of cases to another district; 1 4 or

their denial of transfer4 15

The remainder of this memorandum attempts to reconcile the

tension between the notion that judges should best avoid the

mandamus arena, and the countervailing, long-recognized interest

that district judges have in appearing in that arena. It

analyzes the breadth and scope of the policies cited by courts

which have discouraged judicial participation in mandamus

7 Seet In re Zweibon, 565 F.2d 742 (D.C.Cir. 1977).

8 United States v.-Smith, 156 F.2d 642 (3d Cir. 1946),
reytd, 331 U.S. 469.

9 United $tates v. Weinstein, 452 F.2d 704 (2d Cir. 1971),
cert. denied sul, nom, Grunberger v. United States, 406 U.S. 917
(1972).

10 FpIC v. Alker, .234 F.2d 113 (3d Cir. 1956); United States
v. Siith, 156 F.2d 642 (3d Cir. 1946).

1Maden Y. Perry, 264 F.2d 169 (7th Cir.), cert. !enied,
360 U.S. 931 (1959).

12 William Goldmdn Theatres v. Kirkpatrick, 154 F.2d 66
(3d. Cir. 1946),

13 unlted States V. Regan, 503 F.2d 234 (8th Cir. 1974),
cert. denied s= nora. 420 U7.S. 1006 (1975).

14 Swindell-Diressler Corp. v. Dumbauld, 308 F.2d 267 (3d
Cir. 1962).

5 Minnesota Mining and Mfg. Co. v. Platt, 314 F.2d 369
(1963), reyfd, 376 U.S. 240 (1964).

7
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proceedings, and which presumably have spurred the proposed

changes.

II!Aiil~is of Yro~ogad ChaUses

1. RemoVal of Long-Recognized Right to File

It is not an overstatement to say that the proposed Rule 21

strips district judges of a long-recognized right -- the right to

answer a mandamus petition filed against them. The current Rule

21 merely implemented what was previously recognized as the right

of a district judge to file an answer to a writ of mandamus

against him (although judges rarely exercised that right). For a

sampling of such pre-Rule 21 cases in which the district judge

filed a brief, aee Swindell-Dressler Corp. v. Dumbauld, 308 F.2d

267 (3d Cir. 1962) ; Iran y, Groorms , 307 F.2d 76 (5th Cir.

1962); Madden v. Perry, 264 F.2d 169 (7th Cir.), cert. denie

360 U.S. 931 (1959); FDIC, . Alker, 234 F.2d 113 (3d Cir. 1956);

Unit s Sm , 156 F.2d 642 (3d Cir. 1946); William

GoldMan Iheatres v. rErkpatrick, 154 F.2d 66 (3d Cir. 1946).

In fact, both before and since promulgation of the rule,

Courts of Appeals have, pursuant to Rule 21, generally ordered

district judges to file an answer to a mandamus petition. J=

XYagmgn. vepublic Ins., 137 F.R.D. 310, 313 (C.D, Cal. 1991)

("'Pursuant to Rule 21 of the Federal Rules of Appellate

Procedure, unless the Circuit Court denies a petition for

mandamus, the appellate court must order the district judge to

answer the petition."), vacated F.2d _ _, No. 91-55871,
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1993 WL 54583 (9th Cir. March 4f 1993). This has taken the form

of a "show cause" order directed to the district court. see,

g.eg, United States v. Weinstein, 452 F.2d 704 (2d Cir.), cert.

denied sub nomL Grunbercer v. U n i t e d States, 406 U.S. 917 (1972);

arn v--. Van Dusen, 350 F.2d 806 (3d Cir. 1965) - Minnesota Minina

_an fg. Co. v. pint, 314 F.2d 369 (1963) ; Swindell-Dressler,

308 F.2d at 272.

The proposed changes are thus quite significant, in that

they completely shift the nature and focus of a judge's answer to

a mandamus petition. Filing an answer, always a matter of right

which Courts of Appeals have requested district courts to

exercise (despite their myriad other duties), will now be a

matter left to the discretion of the courts of Appeals. 1'

2. Policies Reflected by Proposed Changes: Van Digsen Rule
and Its_ Progeny

The policy change probably represents the view that an aura

of impropriety, even partiality, attaches when a judge files a

brief in arn action that is before him. The Supreme Court has

noted that a writ of mandamus has "the unfortunate consequence of

making the judge a litigant, obliged to obtain personal counsel

or to leave his defense to one of the litigants before him." EL

Pcrtta hnx, 332 F.2d 258, 260 (1947). Some commentators, as

16 An interesting question, incidentally, is whether, as in
the cases cited supra,. Courts of Appeals may, under the changes,
still order a district judge to file an answer, as they might for
any other respondent. Given the changes, I would assume that
they cannot.

9
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well, have opined that a judge's direct involvement is to be

discouraged. Orf er. Fullerton, Exuloring the Far-Reaches of

Mandamus, 49 Bklyn L. Rev. 1131, 1140 (1983) (suggesting that

making a judge a respondent may have- "the appearance of judicial

partiality").

This view has its legal roots in caselaw dating from the

mid-1960's -- before the promulgation of the present Rule 21 --

when the Third Circuit adopted the practice of deeming district

judges mere nominal respondents, rather than parties to the

action. As stated above, nine circuits now require that a

mandamus petition not bear the name of the district judge,

The seminal case representing this viewpoint is Rapp y, Van

Dusnn, 350 F.2d 806 (3d Cir. 1965). There, District Judge Van

Dusen granted a motion to transfer to another district a series

oftpersonal injury suits. Plaintiffs, wishing to overturn his

order, sought mandamus review, naming as respondents the

defendants and the Judge. After eventual disposition and remand

of the case by the Supreme Court, 17 plaintiffs moved to

disqualify Judge Van Dusen, arguing that in complying with the

Third Circuit's order to file an answer to the petition for

mandamus, the Judge had consulted with defense counsel. The

Third Circuit ruled that Judge Van Dusen's conduct disqualified

him from further presiding over the litigation. The court

reasoned that "the proper administration of justice requires of a

judge not only actual impartiality, but also the appearance of a

V7anDusen V. Barrac 376 U.S. 612 (1964).

10
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detached impartiality." 350 F.2d at 812. Such an appearance was

sullied not only because Judge Van Dusen had met with opposing

counsel to file his brief, but also for the more general reason

that he had become a "litigant" to the action.

The Third Circuit thus set forth a new rule:

fW]here mandamus [is] sought to review an order of transfer,
the judge below, although named as a respondent, shall be
deemed a nominal party only and the prevailing parties in
the challenged decision shall be deemed to be respondents
and permitted to answer the petition.

350 F.2d at 812-13,

The court reasoned that its new rule would have several

beneficial effects. First, it would "keep (a judge] from

becoming entangled as an active party to litigation in which his

role is judicial and in which he has no personal interest." 350

F.2d at 813. Second, it would ease the burdens of the trial

bebch by making it "unnecessary for a judge to retain counsel and

thus ... avoid burdening him with the undesirable alternatives

of acting as his own counsel, or seeking outside counsel ... or

obtaining the services of counsel for the successful parties

..*..I" ;s Finally, it would enhance judicial integrity and the

appearance of propriety, by "'guard[ing a judge) from engaging in

ex part. discussions with counsel or aligning himself even

temporarily with one side in pending litigation." L4d. The

Third Circuit also implicitly disapproved of the proposed

Fed.R.App.P. Rule 20, now Rule 21, which would continue to make

the judge a respondent. See 350 F.Zd at 812-13.
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Despite the subsequent passage of Rule 21, deeming the judge

a respondent who shall be ordered to file an answer, several

Circuits have instead followed the "VanLDusen rule," discouraging

district judges from filing briefs. Those Circuits have done so

either through caselaw, se or by promulgating local rules1 9

directing that a district judge be named as nominal respondent

and represented =0 forma by the party opposing the relief.

3. "v1an Du-en22 Rule Discouragrricn Participation of District
Judges Contemplates Exceptions

The Van Dusen court itself expressly contemplated at least

one category of exceptions to the rule discouraging participation

of District Judges in mandamus proceedings, drawing a distinction

between "those cases where an attack is made on the merits of a

judicial act and those rare instances where the claim is directed

against the judge himself . 350 F.2d at 812. The court noted

18 See , fgI, United States v. King, 482 F.2d 768, 772 &
n.24 (D.C.Cir. 1973) (following Van Dusen, court held that
district judge need not be joined in mandamus action, as that was
a "dispensable bit of formalism"); Walker v. Columbia
Broadoastin, Symtem. Ing,, 443 F.2d 33, 34 (7th Cir. 1971)
(recognizing that "mandamus proceeding seeking, in effect, a
review of the intrinsic merits of (judge's) action [regarding
transfer of case] was in reality an adversary proceeding between
the parties to the underlying ... suit"); General Tire & Rubber
got V#-Xatkins, 363 F.2d 87 44th Cir.) (adopting V fan plage rule
prospectively), cr denied 385 U.S. 899 (1966)r see Al In re
Justices of Supreme Court of Puerto icjo, 695 F.2d 17, 23 (Ist
Cir. 1982) (usually, where judge is named as defendant in
mandamus case, he is merely "a formal participant").

& seerg., 1st Cir.Loc.R. 21 (to the extent that a
mandamus petition seeks relief referable to judicial act, "unless
otherwise ordered the judge shall be represented pro forma by
counsel for the party opposing the relief").

12
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that in those latter ouCh cases, i.e. "the rare occasion in which

the ground for the application is extrinsic to the merits of a

decision," it would be appropriate for the court to file an

answer and contest the petitions. Z. at 813. As examples, the

court noted one case in which a judge was required to rule

promptly on a motion for preliminary injunction2 0 and another in

which a "recalcitrant" judge was ordered to proceed with a

desegregation case. 21 z

Similarly, courts following V&n Dusen have been careful to

specify that the "Van Dusen rule" applied to mandamus petitions

seeking review of tIthe intrinsic merits" of a judgefs action.

£Me, e~g., United States v. Haldemann, 559 F.2d 31, 138 (D.C.Cir.

1976) (where sole purpose of mandamus petition is to obtain

"determination on the intrinsic merits of a judicial act," --

there regarding release of evidence to Congress - judge is at

most a nominal party), Bert. lenied sub nom. Ehrlichman v. United

States and Mitchell v. United States, 431 U.S. 933 (1977); Walker

v. Columbia BroadoastizU System, %no., 443 F.2d 33, 34 (7th Cir.

1971) (judge was a nominal party where petition sought review of

"intrinsic merits," of judicial action -- there, regarding

transfer to another district).

Precedent does not offer guidance as to what mandamus issues

are "extrinsic to the merits of a decision," and thus exempted

20 Davis v. Board of School Comm'rs of Mobile County. Ala.,
318 F.2d 63 (5th cir. 1963).

21 Hall v. West, 335 F.2d 481 (5th Cir. 1964).
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fron the "Van Q2uaen rule." De Van Dusesn 350 F.2d at 813. At a

minimum, though, this definition would probably include petitions

addressing docketing matters, unnecessary delay, conduct of or

cessation of proceedings, and administrative matters. $e,2 e,~q

id. (citing cases); see Al= In re IBM, 687 F.2d 591 (2d Cir.

1982) (Judge Edelstein filed 66 page brief opposing writ of

mandamus to compel him to cease further proceedings, based on

asserted termination of case and lack of jurisdiction); Nelson v..

Qr2PL&, 307 F.2d 76 (5th Cir. 1962) (district judge filed answer

to petition explaining that time, effort, and expense would be

saved by his action postponing a hearing, pending the outcome of

an identical case filed by other plaintiffs).

The proposed rule would violate the spirit of the Van Dusen

exceptions in several other types of cases in which no other

patty can competently express the judge's viewpoint. For

instance, a common "instance[j where the claim is directed

against the judge himself,$" as van Dusen put it, 2 2 occurs upon

petition for recusal or disqualification. Although that

situation, like a transfer, probably falls under the category of

"intrinsically legal" acts, it is nonetheless true that a judge

can best argue against his own disqualification. Over the years,

several, judges have done Bo, raising factual or legal arguments

against disqualification which might otherwise have gone

unaddressed. See, e , City of Pittsburgh v. Simmons, 729 F.2d

953, 955 n.2 (3d Cir. 1984) (judge "categorically denied" certain

Z 3Znt DUn, 350 F.2d at 812.

14
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charges raised by petition seeking recusal) ;Z Rosen v.

Sugaanmn, 357 P.2d 794 (1966), (writ denied where district judge

responded, through U.S. Attorney's Office, to charges that he

"had a personal bias and prejudice against (the petitioner]");

g~f= Moody v. Sinuns, 858 F.2d 137, 141 (3d Cir. 1988) (judge

filed 75-page brief in answer to writ seeking vacation of his

comments and actions after recusal from case), atr 4jnQ, 489

U.S. 1078 (1989); Brown v. Baden, 815 F.2d 575 (9th Cir.) (judge

opposed, through counsel, petition demanding his reassignment of

case (discussed in Yagman v.lpnblic-Ins., 137 F.R.D. 310, 313

(C.D. Cal* 1991)), 2et. deniedt sub nomU , Real v. Yacuman, 484

tJ.S.963 (1987).

Other situations arise in which a trial judge stands in a

uniquely appropriate position to answer a mandamus petition. For

instance, where a judge seeks to employ innovative trial or

settlement techniques he might find himself standing alone

against one or more parties. In In re Alliesd-Signal, Inc., 915

F.2d 190 (6th Cir. 1990), Judge Thomas D. Lambros faced a

mandamus petition contesting assertedly ultra-jurisdictional acts

which he took to facilitate a consistent resolution for thousands

of asbestos cases, both within and beyond the borders of his

district. Judge Lambros had attempted to certify a nationwide,

mandatory class action, to ensure that the defendants' limited

resources were fairly allocated. upon mandamus review, Judge

23 Simmons, a Third Circuit case, suggests that an exception
to YAn Dusan lies when recusal is sought4

15
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Lambros took the unusual step of appearing at oral argument to
defend his actions. After hearing Lambros' arguments, the Sixth
Circuit offered him guidance as to class certification, In lieu

of issuing a mandamus order.

A judge against whom mandamus review is sought might have

other public policy concerns, very specific to a particular case.
In Smith v. Philip, 881 F.2d 902 (10th Cir. 1989),

representatives of prisoners who had died of strychnine poisoning

while in custody brought suit against various officials. The
case was settled before trial and confidentiality agreements were
signed. Judge Lyn R. Phillips signed the dismissal order, but
denied the confidentiality order. After an appeal on another

issue, Judge Phillips ordered the settlement terms made available

to the public, and the petitioners refused, and filed a petition
for mandamus. Plaintiffs were not represented, their interests

having presumably been satisfied. Thus, Judge Phillips alone was
left to file a brief favoring the disclosure, in opposition to
petitioners' application.

In ail of the cases cited above, the district judges were

either the best persons to address the mandamus petition, or had
specific concerns unadiressable by the other parties. It would
concededly be difficult to set forth a rule distinguishing such
cases from those in which, as contemplated by the " £YnjD~jjn

rule," district judges should refrain from participation. The
best solution, then, might well be to leave the judges' rights
intact, to the extent that the Appellate Rules may do so.

16
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UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

KENTUCKY - TENNESSEE H010 MICHIGAN

CHAMBERS OF
DANNY J. BOGGS

! ~~~CIRCUIT JU009
220 GENE SNYDER U.S. COURTHOUSE

SIXTH AND BROADWAY
LOUISVILLE. KENTUCKY 402,02

C5021 582-6492
FTS: 352-649z

April 19, 1993

Professor Carol Mooney
Notre Dame Law School
Notre Dame, IN 46556

Dear Professor Mooney:

I am writing to convey the general results of our Sub-Committee's consideration of
the question of revisions to the apparatus of sanctions that may be imposed by the courts
of appeals for various types of misconduct by lawyers. The conclusion of the Committee was
that further consideration of the topic would not be fruitful at this time, though there was
a sense that the area does bear watching, and may be revisited in the future.

In particular, the following points, I believe, were generally agreed to by the members
of the subcommittee:

(1) The current apparatus, including FRAP 38 and 46(c), and the statutes 28 USC
§ § 1912 and 1927, is not a model of clarity;

(2) However, the bench and bar are generally familiar with it, and major problems
have not arisen from its use;

(3) The apparatus is probably sufficient to permit courts who have appropriate
occasion to do so to sanction improper behavior;

(4) With the consideration of the Committee's draft rule on notice and opportunity
to be heard (Item 86 - 89) additional comment and experience may be generated that will
be useful for future consideration.

In our deliberations, several approaches were suggested and considered. Mr.
Mumford felt that the Appellate Rules should simply adopt Rule 11 of the Civil Rules by
reference, primarily for the virtue of having a single form of words to guide the bench and
bar, and a growing body of experience and precedent to guide it.
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Judge Hall was quite opposed to this, seeing Rule 11 as a source of ever-expanding
litigation and contention, and one that should certainly not be expanded into the appellate
area. Mr. Froeb felt that, ideally, the area of explicitly sanctionable activity should be
somewhat expanded, to provide protection against unwarranted and vexatious conduct.

We discussed the approach of the draft model rule of March 14, 1991 (Item 86-24)
which would impose sanctions in three areas

-- frivolous appeals

-- appeals taken for delay or other improper purpose and

- activities that needlessly multiply proceedings and increase the cost of litigation.

While the Sub-Committee was generally in agreement that these were appropriate
areas for sanction, we ultimately tended in the direction that while adopting a new (albeit
clearer and more rational) form of words had some advantages, it was not clear that there
would be a net benefit from going to a new set of words and abandoning ones which the
participants had become familiar.

The Sub-Committee was generally of the view that, if the matter were to be pursued,
sanctions probably should be explicitly limited to lawyers, or certainly not explicitly
permitted to be levied on parties. Given the nature of appellate practice, the situations that
arise under Civil Rule 11 where parties are the sanctionable actors are very unlikely to arise
in the appellate courts.

Therefore, the Sub-Committee would recommend that it be discharged from
consideration of this matter and there be no further consideration of it by the Appellate
Rules Committee.

cerely yours, ,

Danmy J. Boggs

DJB:rc

cc: Donald F. Froeb
Luther T. Munford
Cynthia H. Hall
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nift 3f~ids (Cmrf of Apnlu
$or tht^5*tikh C;frcit
Cu9 *,5k rcnfrurntrutX

April 15, 1993

Hon. Kenneth F. Ripple
United States Cotlut of Appeals

for the Seventh Circuit
208 Federal Building
204 5. Main Street
Sq2oth Bend, IN 46'501

I R ,e~ Survey of USCA CQlerkt Regarding Agenda Items for April
it 1 Advisory Committee Meeting

D oar JudgdcI' Rippl e

,4 t1 last neeting of the Advisory Committee, at Notre name
i l as t61toer, I was directed to obtain clerks I input on a few
ml atters bdipg considered by the committee. They were: (1) type
size; (2) Mr. Kopp's proposals regarding RuLe 32; and (3) the
a1l cat on of costs between originals and copies for recovery

P 'pss Qnh November 10, i992, T wrote to all the other court of
all etjsl'c leris requesting their conmments on those subjeet&, andalso on tte proposition that clerks no longer be allowed to act as
i'l4~nip~a agents regarrdn tendered documents having format
depI§ieoi es. Since that time, you asked that I solicit comments
'j t r tu&Ei of i appealsat clerks concerning the possibility of11 gl Runi form date for the effectiveness of local rules and,

]rdtinq the allocation of word processing coato between
i orwM Xjw!1' lnd copies. I wrote to my colleagues on February 22,

vIi3j ItI lt t letter I also requested comment upon agenda item SC-
g ineliness of mail delivery to incarcerated persone.

in iiJ Ialso wrote to Mr. Duane Lee, Chief of the A.O. 's

,iio iohmn'ot copying costs between originals and copies.

i have recoivad written responses from most of the. individuals
from1 Whom I solicited comments. I did not receive written
respopies fon everyone, but a couple of clerkis have called me with
their Ioral comments4 r An enclosing herewith the responses I've
receiys d Xv including that from Duane Lee at the Administrative
Off ioe (I am keeping a copy of each for myself, but am sending
yo tU ho r~iginals bencause they are more readable; please excuse
1yi hil~itghting and marginal note:.) If I could briefjy summarize
the revpindents' views, I think a fair characterization would bea as

V foillowot
,4 1111 i 11~~~~~~II1 ' 1 .,
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amortization of equipment and software was something that we took
into Acnount when we set our hourly rate". That rationale has
convinod me that courts can do without & formal rule on this
topic, Additionally, almost all clerXs indicate that this subject
has rnet bean a problem in their nourts. Mr. Lee's response for
the Administrative Office indicates that Mr. Stevs Mora, the
printing officer, thinks a "bright line*" rule could be developed,
but it appears that he is speaking only AS to the r*covery of costs
for producing copies, not as to the CQosts of creating the original.
We talked on the phone last week anid he said nothing to change my
inproGiogn in that Yrgard.

Consensus: There it no need for a national rule concerning the
allocation of couts betwnan originals and copoes.

4. Agenda Ttem VI-La. All of the other clerks are unanimous
in their view that adoption of a "day certain" for the
effectiveness of local rules would create more problemi than it
would solve, Their primary objeotion involved the delay such a
procedure would cause, particularly if an important local rule were
adopted months before the pra-designated effective date. I
pu tsonally like the practioo because it minimizos the number of
tines we are required to send out local rule amendments to the
current 260 or so recipients. Obviously, if a rule change of great
siynl$io~ance, for example, rogarding death penAity procedures,
should be enacted, its effective date could be set as soon as
possible, without awaiting the annual effective date.

Consensup: There is no need for a uniform effective date for
local rules.

5. Agenda Item 86-23. It appears that changes to Rules 25(c)
ana Tbh(c) and (d) are already under noriouc considerAtion;
nevertheless, the clerks are agreed that this is really not a
problem demanding a changq in the Federal Rules of Appellate
Procedure. As their leLLers refleec, problems with mail geing to
prisons are difficult to pinpoint. such delays may effectively, in
turn, delay the prisoner's response to a document delivered to him
after what may be deemed a rettwidnable delivery interval. But it
might prove impossible to ascertain when a particular piece of mail
actually gets into the prisoner's hands. Amending Rule 25(c) to
hold that service on one confined In an institution is complete
only on delivery to the inmate is going to make for difficulty in
ascertaining the "delivery data". Not all prison systems keep
track of such real delivery dates. many cuvurts, it appears, simply
get around this by allowing come leeway for the late arrival of
prisoner mail. These practices concern documents which, unlike
notices of appeal, are not 5urlsdlctiorlnl in nature. A6 with most
rules, clerks are concerned that involved, complex rules might be
adopted to meet special situations engendered by peculiar
circumstances. We all reel the rules shvuld be kept as cimnplO, as
understandable, and as workable as possible,



MINUTES OF THE MEETING
OF THE ADVISORY COMMITTEE ON APPELLATE RULES

APRIL 20 & 21, 1993

Judge Kenneth F. Ripple called the meeting to order in the fourth floor conference
room of the Federal Judiciary Building in Washington, D.C. In addition to Judge Ripple,
the Committee Chair, the following Committee members were present: Judge Danny Boggs,
Mr. Donald Froeb, Judge Grady Jolly, Judge James Logan, Mr. Luther Munford, and Judge
Stephen Williams. Mr. Robert Kopp attended on behalf of the Acting Solicitor General.
Judge Robert Keeton, Chair of the Standing Committee was present. Mr. Strubbe, the Clerk
of the Seventh Circuit, attended on behalf of the clerks. Professor Mooney, the Reporter,
was present. Mr. Peter McCabe - the Secretary, Mr. John Rabiej - Chief of the Rules
Support Office, Mr. Paul Zingg - Mr. McCabe's assistant, and Mr. Joseph Spaniol were
present along with Mr. Joseph Cecil of the Federal Judicial Center.

Judge Ripple began the meeting by greeting and introducing Mr. Munford, the newest
member of the Committee.

Judge Ripple then turned the Committee's attention to the first item on the agenda a
review and assessment of the comments submitted concerning the proposed amendments
published in January 1993.

I. GAP Report

General Comments

The Reporter noted that in addition to the comments concerning specific rules, two
comments were received that were general in nature.

First, one commentator opposed the change from "shall" to "must." He pointed out
that unless Congress also makes the same changes, the rules and statutes will use different
terminology to refer to the same thing. Professor Mooney stated that the change from shall
to must is supported by the Style Subcommittee of the Standing Committee. Indeed the Style
Subcommittee has decided to use "must" with both active and passive voice. Because some
of the published rules were drafted when the Style Subcommittee continued to use "shall"
with the active voice, the Reporter changed every remaining "shall" in the published rules to
"must" except in those instances where it is used to indicate the future tense. The
Committee agreed that the change is appropriate.

Second, Mr. Munford had written asking whether it would be preferable to omit
citations to specific circuit rules in the Committee Note accompanying a rule amendment.
He pointed out that local rules change frequently and that in some instances the purpose of an
amendment is to supplant a local rule. He suggested that it might be better to simply refer to
"local rules of the X & Y Circuits" rather than to cite to specific rules. Mr. Munford
further pointed out that citation to specific local rules has not been consistent in the past.



Judge Ripple noted that one reason for citing the local rules is that a significant
portion of the amendments originate with local rules, and citation to the local rules becomes
a part of the legislative history. He added further that if the Committee thought it would
avoid confusion, the Committee Notes could state that citations are to local rules effective as
of a certain date. Judge Jolly remarked that the exact citation facilitates historical research.
Judge Ripple suggested that we should be conscious of the problem and be careful in writing
notes that readers are not mislead, but that we should also try to provide an accurate and
complete legislative history. The Committee concurred.

The Committee then turned its attention to the specific comments submitted
concerning the proposed amendments.

Item 86-10

The proposed amendment to Rule 38 requires a court to give an appellant notice and
opportunity to respond before damages or costs are assessed for filing a frivolous appeal.
The published rule states:

If a court of appeals shall determine that an appeal is frivolous, it may after
notice from the court and reasonable opportunity to respond. award just
damages and single or double costs to the appellee.

Two comments were received. The National Association of Criminal Defense
Lawyers supports the proposal. The NLRB suggests deleting the requirement that the notice
come "from the court."

Mr. Froeb asked whether a statement by a court in its order that the court intends to
sanction is sufficient? Judge Logan responded that he believes a show cause order should be
entered.

Judge Jolly noted that the rule allows the court to award single or double costs. He
asked whether notice must be given before a court may award single costs. The consensus
was that Rule 38 applies only to "frivolous appeals" and that single costs may always be
awarded under Rule 39 without notice. To omit single costs from Rule 38 might imply that
only double costs could be awarded. The Reporter stated that the Committee had long
discussed more radical amendments of Rule 38 but had finally decided to leave the rule
basically unchanged but to add the notice requirement. Mr. Froeb suggested leaving the
wording of the underlying rule unchanged. Rule 11 is currently undergoing changes and he
believes that there will be evolutionary changes in Rule 38.

Mr. Munford questioned whether the new language requiring the court to give notice
and opportunity to respond should be moved after "court of appeals" in the first line of the
rule. The consensus was that the new language was properly placed. A court may decide
whether an appeal is frivolous first, but it must give notice and opportunity to respond before

2



imposing sanctions.

Mr. Munford asked whether the last sentence should be retained in the Committee
Note. The last sentence reads: "Requests either in briefs or motions for sanctions have
become so commonplace that it is unrealistic to expect careful responses to such requests
without any indication that the court is actually contemplating such measures." Mr. Munford
was concerned that retention of that language might be read as condoning such conduct.
Judge Ripple pointed out that the sentence accurately reflects a fundamental concern that
motivated the Committee's decision to require notice from the court. He further stated that
after the Advisory Committee completes its work, the amendment will be carefully
scrutinized by both the Standing Committee and the Judicial Conference. Deletion of the
sentence would in effect remove supporting documentation from the papers.

Judge Boggs moved approval of Rule 38 as published. Judge Williams seconded the
motion; it passed unanimously.

Item 91-2

The proposed amendments to Rules 40 and 41 lengthen the time for filing a petition
for rehearing in civil cases involving the United States.

Two public comments were submitted. Judge Newman, the immediate past Chair of
the Advisory Committee, states that the additional time for requesting a rehearing under Rule
40 should be extended only to the United States and not to other parties in a civil appeal
involving the United States. Judge Newman also states that he sees no need for Rule 41 to
delay the issuance of the mandate until 7 days after the time for seeking rehearing has
expired. He suggests that the court should be able to issue the mandate "within 7 days."
The NLRB opposes the amendment because it may delay the effectiveness of enforcement
orders. Although the law is not clear, the NLRB believes that an enforcement order
becomes effective only upon issuance of the mandate and that the amendment would delay
the effectiveness of enforcement orders.

Judge Boggs expressed disagreement with both Judge Newman and the NLRB
concerning the time for issuing the mandate. He noted that when it is appropriate there are
procedures authorizing the issuance of the mandate forthwith. Mr. Kopp agreed that when
necessary the court can direct that the mandate issue forthwith. Mr. Kopp stated a
preference for a day certain for issuance of the mandate and, therefore, he opposed, the
"within 7 days" formulation.

With regard to whether the extension of time should be given only to the government,
Mr. Munford pointed out that it would doubtlessly be easier for the clerk's office to
administer an even handed rule. A rule giving an extension only to the government would
leave the clerk's office in the position of trying to guess whether the government might want
to petition for rehearing or whether the mandate should issue. Mr. Kopp pointed out that the
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published draft was based on D.C. Cir. R. 15 and 10th Cir. R. 40, both of which extend the
time for all parties, not just the United States. While the government would probably not
oppose an amendment that extended the time only for the government, he stated that it had
never occurred to the Solicitor's Office to suggest that the government operate by one time
frame while opposing parties use different time limits.

Judge Logan expressed agreement with Mr. Munford that an unbalanced rule would
make it difficult for the clerk's office to know whether to issue the mandate before the
government's time expired. He stated his preference for an evenhanded rule and one that
fixed a day certain for issuance of the mandate.

Mr. Munford also favored a fixed time period but questioned whether 7 days is the
right amount of time. He noted that 7 days is the time period currently provided but that
amendments of Rule 41(b) under Item 91-13 will change what a party must show in order to
obtain a stay of the mandate. Judge Logan responded that a party has the period for filing
the petition for rehearing to consider the reasons why a stay should be entered if rehearing is
not granted. In fact, he pointed out, that the same reasons are often part of the petition for
rehearing.

Judge Williams expressed his opposition to Judge Newman's suggestions that time be
extended only for the government and that the court could issue the mandate within 7 days.
Judge Williams said, however, that changing the time in Rule 41 for issuing the mandate
from 7 to 14 days might be useful.

Mr. Kopp stated that he thinks 7 days is not a problem or that it is a separate problem
from the one under consideration. He noted that as a practical matter ordinarily there is no
problem because if a mandate issues and a stay is subsequently granted, the court recalls the
mandate. He suggested that if there is a problem, a better approach would be to provide that
if an application for a stay is filed, the mandate should not issue until the court acts on the
application for stay.

Judge Ripple agreed that the question of whether a mandate should issue within 7
days after the expiration of the time for petitioning for rehearing, or after denial of such a
petition is a separate question. The issue under consideration is the amendment extending the
time for petitioning when the United States is a party. He suggested that the 7 day time
period be treated as a separate suggestion and be placed on the table of agenda items as Item
93-3. The committee concurred and Judge Ripple stated that he would form a subcommittee
including Mr. Strubbe, practitioners, and judges.

Judge Logan moved adoption of Rules 40 and 41 as published except that the word
"shall" should be changed to "must" and the word "application" to "petition" for certiorari.
Mr. Kopp seconded the motion and it was approved unanimously.
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Item 91-4

Several amendments to Rule 32, governing the form of documents, were published.
Four public comments were received. The Reporter summarized the comments.

One commentator, Judge Newman, supports the effort to standardize type styles but
disagrees with the approach taken in the draft. He suggests that the committee consult the
new Second Circuit rule. He also disagrees with the suggestion that footnotes be double
spaced. Judge Newman also opposes the binding requirement.

One commentator favors the binding requirement but suggests that the use of spiral
binding should be specifically mandated.

Two other commentators also oppose double spaced footnotes and made miscellaneous
minor objections.

After the Reporter summarized the comments, Judge Ripple suggested considering
them one at a time. The Committee began with the type style question. The published rule
said that unless a brief is commercially printed, it must be prepared with no more than "11
characters per inch." Mr. Strubbe reported that the clerks' committee had discussed the
proposal and thought that 65 characters per line would be preferable because such a standard
would permit proportional type.

Mr. Kopp suggested that a better way to permit proportional type would be to require
a typeface of 12 point or larger. It was pointed out that with 12 point type it would be
necessary to prohibit compaction or compressed type. Mr. Strubbe noted that if the rule sets
a limit of 65 characters per line, compacted type would simply result in shorter lines.

Judge Logan stated that he likes printed briefs and would like the rule to permit
production of similar briefs on computers. He pointed out that a 65 characters per line
standard allows proportional fonts and may improve readability. He noted that the
Committee's basic aim has been to prevent people from cheating on the page limits.

Mr. Munford expressed concern about a standard that will not make it clear to a
practitioner which button should be pressed on a computer to achieve compliance.

Judge Keeton stated that changing the standard from a number of characters per inch
to a number of characters per line simply eliminates the notion that looking at any one inch
will determine whether a brief is in compliance. Beyond the fact that such a change would
force one to look at a larger unit, he thought that there would be no real difference between
the two.

Judge Ripple suggested a straw vote. Four members voted to retain the 11 characters
per inch standard. Three members voted to change to 65 characters per line; and no one
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voted to send the rule back for further study.

After a short break Judge Ripple resumed the discussion by noting that Supreme
Court Rule 33.1(b) prohibits any ". . . attempt to reduce or condense typeface." He
inquired whether using similar language either in the text of the rule or in the Committee
Note would be useful.

Judge Jolly suggested leaving the rule as published. Judge Logan expressed
preference for a standard that would allow use of proportional type. The Committee
members discussed the possibility of changing to a number of characters per page or per
brief.

Judge Ripple appointed a subgroup, chaired by Judge Jolly, to continue the discussion
and return to the Committee with a suggestion. Judge Ripple then asked the Committee to
discuss the other comments.

The Committee discussed the issue of double spaced footnotes. Judge Logan moved
that the rule be amended to permit single spaced footnotes. Judge Williams seconded the
motion. After a brief discussion the motion was amended to add the Supreme Court's
language concerning compressed type at the end of line 16 and to add a reference therein to
footnotes. The motion passed unanimously.

The Committee then discussed the proposal that a brief or appendix be bound to
permit it to lie flat when open. Judge Jolly moved that the provision remain unchanged; the
motion was seconded by Mr. Munford. The motion was approved unanimously. The
requirement that the case number appear at the top center of the cover and that the attorney's
phone number be placed on the front cover were also unanimously approved.

The published proposal stated that the title of the document should "includ[e] the
name of the party or parties for whom the document is filed (e.g., Brief for Appellant,
J.Doe)." Judge Logan asked whether naming the parties is necessary when a brief is filed
for all appellants or all appellees. Mr. Munford suggested that the rule could refer to Civil
Rule 10(c). Judge Logan moved that the provision be amended by deleting the words
"including the name of' and substituting the word "identifying;" he also suggested deleting
all examples. Judge Williams seconded the motion and it was approved by a vote of six in
favor and one opposed.

Mr. Spaniol had written prior to the meeting and asked whether the rule should
continue to refer to carbon paper. The Committee had discussed that issue at the October
meeting and decided to make no changes. Mr. Spaniol had also noted that the rule refers to
"parties" proceeding in forma pauperis whereas the statute refers to "persons" proceeding in
formal pauperis. Judge Logan and Judge Boggs moved that all such references to parties
should be changed to persons. The change was approved unanimously.
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One of the commentators noted that the proposed amendment requires a petition for
rehearing, a suggestion for rehearing in bane, and any response to such petition or suggestion
to be produced in the same manner as a brief, but that the rule did not prescribe the cover
color. Judge Ripple moved, and Judge Boggs seconded the motion, that line 58 be amended
by inserting the words: "with a cover the same color as the party's principal brief." The
motion was approved unanimously.

Judge Ripple noted that the Committee Note makes specific reference to local rules
but unless someone objected to the references they would be retained. There were no
objections.

That concluded the discussion of Item 91-4 except that the Committee would return
later to the discussion of type style.

Item 91-5

Proposed Rule 49 authorizes the use of special masters in the court of appeals. One
comment was submitted; the NLRB, expresses support for the proposal.

Mr. Munford questioned the numbering of the rule. He asked whether it should come
at the end of the rules (and thus after Rule 48, the "Title" rule) or whether it should follow
Rule 33. He suggested placement after Rule 33 because in both rules someone other than a
judge presides. Judge Ripple thought that placement after Rule 33 would be inappropriate
because he would like to avoid any suggestion that the rule on special masters is connected to
the rule on appeal conferences. Because the use of appeal conferences for settlement
purposes is new and the amended Rule 33 is trying to promote a level of informality, he
would like to keep the two concepts separate.

Judge Williams suggested moving Rule 48 to Rule 1(c). Judge Keeton questioned
whether such a change could be treated as a technical change and decided that it probably
could be so characterized. Mr. McCabe noted that Bankruptcy Rule 1 combines the topics
currently covered by Fed. R. App. P. 1 and 48.

Judge Ripple moved the approval in substance of the special master rule. Judge
Williams seconded the motion; it was approved unanimously.

Judge Boggs moved that Rule 48 be moved to Rule 1 and made subpart (c) and
captioned "Title." Mr. Munford seconded the motion. It was approved unanimously.

Item 91-8

The proposed amendment to Rule 25 provides that whenever service is accomplished
by mailing, the proof of service must include the addresses to which the papers have been
mailed. No public comments were submitted.
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Prior to the meeting, Mr. Munford wrote and inquired why an address is required
only when service is accomplished by mail. He noted that when a document is hand
delivered, the document is usually delivered to office personnel rather than to the party or
the party's counsel personally. Therefore, questions about service can arise even when a
document has been hand delivered. In light of that comment, the Reporter had amended the
draft to require that a certificate of service include not only the addresses to which papers
have been mailed, but also the addresses at which papers have been delivered.

The Committee unanimously approved the change and the Committee consensus was
that it was not a "substantial" change and that republication would not be necessary.

Mr. Munford noted that in cases involving many parties inclusion of all the addresses
could result in a lengthy certificate of service and that the certificate of service should not
count against the page limit for a brief. He suggested that Rule 28(g) should be amended to
so provide. He made a motion that the words "proof of service" be inserted in Rule 28(g)
following "table of citations." Judge Logan seconded the motion and it was approved
unanimously. It was decided that the change could be treated as a technical and conforming
amendment.

At 12:00 noon the Committee broke for lunch.

The meeting resumed at 1:00 p.m.

Judge Ripple suggested that the Committee pass a resolution thanking Mr. James
Macklin, Jr., the Deputy Director of the Administrative Office who served as the Secretary
to the Rules Committees for several years. Mr. Macklin will soon retire and it would be
appropriate to thank him for his many years of dedicated service and assistance to the
Committee. A motion was made and seconded and unanimously approved.

Item 91-11

The proposed amendment to Rule 25 provides that a clerk may not refuse to file a
paper solely because the paper is not presented in the proper form. No comments were
submitted but the clerks through Mr. Strubbe registered their opposition to the rule.

Mr. Munford questioned whether the proposed amendment to Rule 25 is consistent
with amended Rule 32 which provides that carbon copies may not be filed except by persons
proceeding in forma pauperis.

Judge Keeton suggested changing the word "submitted" to "used" at line 7 of the
amended draft of Rule 32. Judge Boggs suggested using the word "submitted" rather than
"filed" at line 64 of the amended draft of Rule 32. Those changes were approved
unanimously.
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Judge Boggs then moved approval of Rule 25(a) as published. Judge Jolly seconded
the motion and it passed unanimously.

Item 91-12

The proposed Rule 33, published in January, differs substantially from the existing
Rule 33. The Reporter summarized the two comments received. Judge Newman suggests
that the language of the rule be amended to make it clear that the choice of an in-person or
telephone conference is the court's and not the parties'. The Solicitor General's office
suggests amending the third paragraph of the Committee Note to make it clear that suits
against government officials should be treated like suits against government agencies and to
state that attendance of an employee with authority "regarding" the matter at issue is
sufficient.

In response to Judge Newman's suggestion the Reporter had inserted the words "as
the court directs" at line 19 of the amended draft. Judge Ripple expressed his disapproval of
that change. He noted that the rule serves dual purposes. It governs the usual prehearing
conference that delineates issues, etc. but it also governs settlement conferences. Those
circuits that currently use settlement conferences have adopted measures aimed at keeping the
judges distanced from the conference. The language "as the court directs" could give the
impression that judges are involved in the process. Judge Logan moved approval of line 19
as published (i.e., without the new language). Mr. Froeb seconded the motion. It was
approved unanimously.

With regard to the amendment of the third paragraph of the Committee Note, Mr.
Kopp stated that many suits against government agencies also name government officials
individually. As published, the Committee Note could give rise to an inference that suits
against government officials should be treated differently than suits against agencies. The
redrafting was intended to make it clear that a government official may also be represented at
an appeal conference by an employee. Second, the Committee Note was changed to provide
that when a party is required to attend the conference the court may determine that an
employee with authority "regarding" the issue is sufficient rather than requiring attendance of
an employee with authority "over" the matter.

The changes to the Committee Notes were moved by Judges Boggs and Logan and
approved unanimously.

Item 91-13

The proposed amendments to Rule 41 provide that a motion for a stay of mandate
must show that a petition for certiorari would present a substantial question and that there is
good cause for a stay.

A comment was submitted by the National Association of Criminal Defense Lawyers.
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The Association argues that the 30 day period for a stay is anachronistic because the period
for filing a petition for certiorari is now 90 days in both civil and criminal suits.

Judge Boggs and Ripple both stated that in their circuits the practice is to grant 90
day stays and that even if the rule were changed to permit a 90 day stay, it would not be
necessary to grant a stay for the full period.

Mr. Munford focused the Committee's attention on lines 21 & 22 which require a
motion for a stay to show that the petition for certiorari would present a substantial question
and that there is good cause for a stay. He stated that those standards are stricter than they
need to be. In many circuits the standard is that the petition would not be frivolous. He
pointed out that Fed. R. Civ. P. 62(d) & (e) provide for an automatic stay upon posting a
supersedeas bond. He said that he would except stays under Rule 62(d) & (e) from the
showing required in the proposed amendment. Judge Ripple responded that a stay pending
appeal to the court of appeals (the first appeal and an appeal as of right) is different than a
stay after judgment by the court of appeals pending petition for certiorari to the Supreme
Court.

Judge Logan questioned whether the standard should be substantial question and good
cause (as published) or whether it should be substantial question or good cause. Judge
Williams stated that "cause shown" has long been interpreted as involving a balancing of the
equities. The greater the irreparable injury, the less substantial the question must be in order
for a stay to be appropriate.

Mr. Kopp noted that at the Committee's meeting in October 1992, the consensus was
that the proposed amendments did not create a substantive standard that the circuits are
bound to follow, rather the intent of the proposed amendments was simply to put counsel on
notice regarding the issues that a petition should address. Judge Ripple suggested removing
the "see, e.g.," citation from the Committee Note in an effort to make it clear that the rule
does not establish a substantive standard. The Committee voted to eliminate the Barnes
citation in the Note.

With regard to the suggested change from 30 to 90 days, Mr. Kopp suggested that
such a change would need to be published for comment. It was agreed to make that
suggestion Item Number 93-4 on the table of agenda items.

Judge Logan moved adoption of the text of Rule 41 as drafted. Mr. Froeb seconded
the motion; it passed by a vote of six in favor and one opposed. Mr. Munford stated that his
opposition was based upon his belief that the "and" should be changed to "Or. "

91-22

Rule 9 governing review of a release decision in a criminal case was completely
rewritten and published for comment. Two public comments were received. A United
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States District Judge suggests that subdivision (c) should refer to 18 U.S.C. § 3145(c) in
addition to the sections already cited. The National Association of Criminal Defense
Lawyers (NACDL) made several suggestions. First, it suggests that the captions of
subdivisions (a) and (b) should be coordinated to clarify whether (a) or (b) applies after a
finding of guilt but before sentencing. Second, it suggests that the rule should be amended to
make it clear whether a motion for release must be filed first in the district court even after
filing a notice of appeal. Third, it suggests omitting the statutory references in subdivision
(c) and, if necessary, moving them to the Committee Note. Fourth, it suggests amending the
rule to allow a party to supplement the district court's bail record with evidentiary material.

In light of NACDL's first comment the Committee approved several changes:
1. it amended the caption of subdivision (a) to read: "Appeal from an Order Regarding

Release Before Judgment of Conviction";
2. on line 24 of the draft prepared for the meeting, the Committee inserted a period after

the word "conviction" and deleted the words "or the terms of the sentence";
3. it amended the first paragraph of the Committee Note; in line three after the word

"before" the Committee inserted "the judgment of conviction is entered at the time
of";

4. following the first sentence of the second paragraph of the Committee Note, the
Committee added citations to Fed. R. Crim. P. 32(b); and

5. in the second paragraph of the Committee Note accompanying subdivision (b), the
Committee inserted a period at line 4 after the word conviction and deleted the words
"or from the terms of the sentence".

In response to NACDL's second suggestion the Committee decided to omit the second
sentence (beginning with the word "implicit") of the Committee Note accompanying
subdivision (b). The intent of that deletion was to remove any inference that a motion for
release must in all instances be made first in the district court. The rule deals only with
review of a release decision made by a district court and not with release decisions that may
be sought initially in a court of appeals. Therefore, the Committee decided that it would be
inappropriate to include any language stating categorically either that a motion must be made,
or need not be made, in the district court after the filing of a notice of appeal.

Because the statutory references in subdivision (c) had been added by Congress, the
Committee decided that it should not delete them but should add the reference to § 3145(c).

The Committee decided that it would ordinarily be inappropriate to allow a party to
supplement the bail record in the court of appeals.

Judge Boggs moved the approval of the published rule with the amendments to the
text and notes described above. The motion was seconded by Judge Williams and passed
unanimously.



Following a short break, Ms. Sharon Marsh, a printing expert from the
Administrative Office joined the Committee briefly to discuss the Rule 32 typeface issues.
She suggested that the rule should specify the size of type, amount of spacing, size of paper,
and the size of margins.

Item 91-13

The discussion then returned briefly to Item 91-13. The Committee had discussed
deleting the citation to Justice Scalia's chambers opinion in the Barnes case. That change
was intended to remove the inference that the rule establishes the substantive standard for
granting a stay pending the filing of a petition for certiorari to the Supreme Court. Judge
Ripple suggested that rather than simply delete the citation, it be replaced with a reference to
§ 17.19 of Stern & Gressman's treatise on Supreme Court Practice. Judge Williams asked
whether it is clear that the standards for the courts of appeals are the same as those used by
the Supreme Court. Judge Ripple replied that Stern & Gressman, at page 690, suggests that
they are. Judge Logan moved to substitute the cite to Stern and Gressman for the Barnes
citation. Mr. Kopp seconded the motion. It passed unanimously.

Item 91-26

The proposed amendment to Rule 28 requires a brief to contain a summary of
argument. Three comments were received. One person suggests that the decision should be
left to each court and, in those courts that decide not to require a summary, to the parties.
Another person suggests that the choice be left to the judgment of individual lawyers. The
third commentator suggests that a summary is needed only when a brief exceeds 25 pages.

Judge Logan stated that he did not feel strongly about the issue either way. Judge
Boggs expressed his support of the requirement. He pointed out that Supreme Court Rule
24.1(h) requires a summary and he stated that he thinks it would be useful for judges. Mr.
Kopp observed that the Committee has been trying to minimize the need for a pressure to
have local rules. Because several circuits have local rules requiring a summary of argument,
Mr. Kopp favors including the requirement in the national rule. Judge Jolly agreed with Mr.
Kopp and additionally stated that a summary is helpful in deciding whether to grant oral
argument. Judge Ripple stated that he uses a summary in a variety of ways and finds it very
helpful.

Judges Logan and Williams moved adoption of the rule as published. The motion
was approved unanimously.

Item 91-27

This item involves amendment of all appellate rules requiring the filing of copies of
documents with a court of appeals. The amendments make it clear that a court may require
a different number of copies than the number specified in the national rule either by local
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rule or by order in an individual case. No comments were submitted and the Committee
approved the drafts as published.

Although no comments were received dealing with the number of copies problem,
Mr. Spaniol submitted a comment concerning Rule 26.1, one of the rules amended as part of
this process. Rule 26.1 requires a corporate disclosure statement to identify all "parent
companies, subsidiaries (except wholly owned subsidiaries), and affiliates that have issued
shares to the public." Mr. Spaniol noted that the Supreme Court dropped "affiliates" from
its list because no one understood what it meant. The Committee briefly discussed the
possible meanings of the term "affiliates." Judge Boggs asked whether that change would
mean that a litigant would not need to disclose "full brothers or full sisters" by which he
means companies that are wholly owned, or virtually wholly owned, by the same parent?
Judge Williams noted that the term "affiliate" is used in virtually every antitrust consent
decree. Judge Ripple stated that a memorandum would be circulated concerning that subject
after the meeting.

Discussion of Item 91-27 concluded the reconsideration of the materials published for
comment.

Chief Judge Sloviter, the liaison member from the Standing Committee, joined the
Committee during the last discussion. The meeting adjourned for the day at 4:50 p.m. to
allow time for the subcommittee on Rule 32 to meet.

The meeting reconvened at 8:30 a.m. on April 21.

II. Items Remanded by the Standing Committee

The Standing Committee had requested that the Advisory Committee reconsider a
number of items.

Items 89-5 and 90-1

At its June 1992 meeting, the Standing Committee did not approve the draft
amendments to Rule 35 proposed by the Advisory Committee on Appellate Rules. That draft
made no substantive changes in Rule 35. It simply included within the text of the rule a
warning that the pendency of a suggestion for rehearing in banc does not extend the time for
filing a petition for certiorari.

The Standing Committee did not approve the draft because it was persuaded that the
Advisory Committee should reconsider the original proposal, i.e., to treat a suggestion for
rehearing in banc like a petition for panel rehearing so that a request for a rehearing in banc
will also suspend the finality of the court's judgment and thus extend the period in which to
file a petition for certiorari. In short, the proposal had been remanded because it only made
the trap obvious rather than eliminating it.
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The Reporter reviewed the earlier drafts. A December 1991 draft had taken the
approach favored by the Standing Committee. That draft did not win Advisory Committee
approval. The major stumbling block was that if a request for a rehearing in banc tolls the
time for filing a petition for certiorari, there must be a date certain from which the time
begins to run anew. Under prevailing practice, a court has no obligation to vote or
otherwise act upon a suggestion for rehearing in banc. Therefore, the draft provided that if
no vote is taken on a suggestion within 30 days of its filing, the court must either enter an
order denying the petition or extending the time for considering it. The Committee had
concluded that requiring any sort of action within a time certain (whether it be 30, 60, or 90
days) was undesirable.

After the Reporter concluded her summary of past discussions, Judge Williams asked
whether it really would be necessary to require action on a suggestion within a time certain.
There is no time limit in the rules within which a court must act on a petition for panel
rehearing. A court knows that a petition for panel rehearing must be acted upon and does so
in due course. Judge Williams thought that the same approach would work with suggestions
for rehearing in banc. Judges Sloviter, Boggs, and Logan all indicated that suggestions for
rehearing in banc are decided by their courts as routine matters. A consensus developed that
if a change were made so that the pendency of a suggestion for rehearing in banc stayed the
mandate and tolled the time for filing a petition for certiorari, the courts would develop a
mechanism for disposing of the suggestions.

At that point the December 1991 draft became the focus of discussion. Judge Logan
moved that lines 13 through 16 of the draft be omitted. The effect of that deletion would be
to allow the circuits to determine how they would handle the internal voting procedures. The
motion was seconded by Judge Williams and approved unanimously.

The Committee then discussed lines 24 through 26 and whether a petition for
rehearing in banc should be included with a petition for panel rehearing. The existing rule
states that a suggestion for rehearing in banc may be combined with a petition for panel
rehearing. The draft would have required the two to be combined if both are filed. Judge
Logan made a motion to excise that requirement. Judge Jolly seconded the motion and
expressed his preference for separate documents. Mr. Munford noted that in the Fifth
Circuit, a suggestion for rehearing in banc may be treated as a petition for panel rehearing.
Judge Sloviter responded that the suggested change would not preclude that; the change
simply means that the rule does not require that the two petitions be combined. The motion
carried by a vote of five to three. Judge Williams made a motion that was seconded by
Judge Logan to amend the Committee Note to state that a circuit has the option of requiring
a separate document. The motion passed unanimously.

Judge Logan then moved approval of the drafts of Rule 35(b) & (c) and Rule 41 as
amended by the preceding motions. Judge Williams seconded the motion. Judge Jolly stated
that he believes the term "suggestion for rehearing in banc" should be retained to distinguish
it from a petition for panel rehearing. Judge Logan responded that calling it a "petition for
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rehearing in banc" makes it clear that a response is required from the court. Judge Keeton
noted that with the omission of lines 13 through 16, there is no certainty as to what may
happen, the petition may languish and the mandate is stayed until disposition of the petition.
Judge Jolly pointed out that the problem is more theoretical than actual because whenever a
judge is seriously considering voting in favor of rehearing in banc, the judge stays the
mandate. Mr. Kopp suggested that the Committee Note point out that Rule 41 provides that
the filing of a petition for rehearing in banc stays the mandate and that the court of appeals
will need to take final action on the petition but the procedure for doing so is left to local
practice. The motion passed by a vote of six to two.

Mr. Munford pointed out that Rule 32(b) uses the term "suggestion for rehearing in
banc. " Because the amendments just approved changes that term to "petition for rehearing in
banc" that reference plus all other cross-references in the rules to "suggestions" for rehearing
in banc must be amended.

Item 91-14

This item arose from a Local Rules Project suggestion to amend Rule 21 so that a
petition for mandamus does not bear the name of the judge and the judge is represented pro
forma by counsel for the party opposing the relief. At its December 1992 meeting, the
Standing Committee did not approve for publication, the draft amendment of Rule 21
proposed by the Advisory Committee. The Standing Committee asked the Advisory
Committee to consider further amendment of Rule 21. The Standing Committee was
concerned about two issues. First, some members of the Committee felt strongly that a trial
judge should have the option to appear to oppose the relief sought in a petition for
mandamus. Second, in many instances a mandamus action is actually adversarial in nature
and further changes in the rule might be desirable to emphasize the similarity of mandamus
to an interlocutory appeal.

The Reporter summarized the three drafts that were prepared for the meeting. The
first draft differed from the one submitted to the Standing Committee in that it would permit
the trial judge to respond whenever the court of appeals requires a response. The second
draft amends the rule so that the trial judge is not treated as a party but it allows the trial
judge to respond and authorizes the court of appeals to order the judge to respond. The third
draft was prepared by Judge Easterbrook. The third draft also amends the rule so that the
trial judge is not treated as a party but unlike the second draft it permits the trial court judge
to participate only if ordered to do so by the court of appeals. The third draft also authorizes
a court of appeals to invite an amicus curiae to defend the order in question.

Judge Ripple invited Judge Keeton to add any comments about the Standing
Committee discussion. Judge Keeton reported that there are deep divisions of thought on the
issue of a trial court judge's appearing before a court of appeals and arguing. But there are
also instances in which neither party may want the order to stand and that the position of the
court may go unrepresented.
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Judge Logan stated that in most instances one party supports the judges action but
there are instances in which that is not true. For example, if a district judge refuses to act on
a remand from a court of appeals, it is not likely that either party would support the judge's
position. In some cases the judge is the proper person to respond to a petition for mandamus
and the judge wants to respond.

Judge Williams expressed support for Judge Easterbrook's position in which a judge
participates only upon court order. If a judge does not have the option to participate, the
judge has a greater incentive to give a written explanation for the judge's conduct at the time
he or she acts.

Judge Boggs noted that mandamus cases are of two different types. In some instances
the issue is fundamentally substantive and in such instances there is no greater need for the
judge's participation than in an appeal. In other instances, the issue involves a question of
delay, of the judge's conduct, or of control of the court. In such instances the judge often
wants to provide an explanation. The trouble with the judge's participation is that it calls
into question the judge's impartial position.

Mr. Froeb favored allowing a judge to appear whenever the judge wishes to do so.
He states that sometimes the outcome of a mandamus petition can have a serious effects on
the administration of justice. When he served as the chief judge of a trial court, he had
occasion to present the trial court's position in writing to a court of appeals. He did not
agree that an amicus curiae would be able to adequately represent the court in all instances,
and may not be willing to do so for little or no compensation.

Chief Judge Sloviter agreed that are cases where the parties do not have any interest
in the outcome of the mandamus. For example, there was a case in her circuit in which the
district judge assessed the cost of empaneling jury against the lawyer who failed to give
notice that the case had been settled. Because the case had been settled, there was no appeal.
But the question of the judge's authority to so assess the cost of the jury was called into
question on mandamus. In that case, she asked a law professor to represent the judge's
position as an amicus. She observed that the fundamental question is whether the district
judge has a right to be a party to the action.

Mr. Munford stated that in his opinion it is unseemly for a judge to be a party in a
case. Typically a court will not grant mandamus unless the party has asked for relief in the
trial court. At the time that the trial court judge responds to that request, the judge has the
opportunity to give reasons for the response. Mr. Munford stated that he thinks that
participation by the trial court judge is proper only upon invitation of the appellate court.

Judge Ripple pointed out that if the parties have mutual self-interest, it is possible for
them to frame the petition for mandamus so that the court of appeals is not aware of the real
issue. It may be important to leave open the possibility of the district judge appearing to
clarify the situation.
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Judge Williams agreed that a case may be framed before a court of appeals so that a
certain angle is obscured but that can happen on appeal as well as on mandamus. Therefore,
he said that he does not see anything distinctive about the problem in mandamus cases.

Judge Ripple agreed that in mandamus cases involving substantive matters there is
little or no distinction. But when a mandamus case involves case management or procedural
issues, only the district court has a global viewpoint and the ability to explain certain actions
to the court of appeals.

Chief Judge Sloviter suggested that after the filing of a mandamus petition, it might
be appropriate to allow a district court to enter a supplementary opinion explaining its
conduct. Allowing the court to file such an opinion would not constitute participation as a
litigant.

Judges Jolly and Ripple both expressed the opinion that mandamus is an unusual writ
and is not to be considered a substitute for an appeal. It is an action against the judge or
against the judge's ruling. It is important that the judge have the opportunity to defend
himself or herself.

Mr. Kopp observed that the problem is that mandamus occurs in many different
contexts and the context determines the appropriateness of a judge's participation. As a
general practice one does not want to encourage a judge to act as a litigant. The difficulty in
drafting a rule, is that it cannot cover all the various situations.

Judge Logan expressed a preference for draft two because it neither names nor blames
the trial court judge but gives the court the option of responding to the petition for
mandamus.

Judge Ripple outlined the various options before the committee and asked for a straw
vote. First, the Committee could take no action; Judge Jolly favored that approach. Second,
the Committee could work with draft one; no member voted in favor of that approach but
Judge Jolly indicated that it would be his second preference. Third, the Committee could
work with draft two; five members voted to do so. Fourth, the Committee could work with
draft three, the Easterbrook draft; two members voted to do so.

Following the straw vote, the Committee focused upon draft two found at pages 6 and
7 of the memorandum.

With regard to lines 18 through 20 of the draft, it was suggested that the two
sentences could be made one by deleting the words "[o]therwise, it must" and substituting the
word "or." Upon reflection, however, the Committee concluded that the change would alter
the rule substantively. As written, unless the court denies a petition, it must order
respondents to answer. If rewritten as suggested, the rule would say, "[t]he court may deny
the petition without an answer or order that the respondents answer .... " That formulation
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omits the idea that the court must order a response unless it denies the petition. It was
decided to leave the sentences as written.

Judge Jolly noted that lines 15 and 16 require the clerk of the court of appeals to send
a copy of a petition for mandamus to the clerk of the trial court. He suggested moving that
idea to line 6 and requiring the petitioner to serve the clerk of the district court. Judge
Ripple noted that such a change might reintroduce the idea that the judge is a party. But he
further, noted that the document would come to the trial court's attention earlier if it were
sent to the trial court by the party at the time of filing rather than being sent by the court of
appeals after filing. Judge Logan responded that mandamus cannot be granted without
ordering a response, so delay is inevitable and the delay involved under the latter approach
should not be problematic.

As an alternative, Judge Ripple suggested that a new sentence be inserted in line 7
following the word "court." He suggested that it state: "The party shall also transmit a copy
to the clerk of the trial court for the information of the trial judge and certify to the court of
appeals that such transmission has been made." A motion was made to delete the underlined
language at line 16 and 17 and to add Judge Ripple's sentence at line 7. The motion was
seconded and passed unanimously.

Two minor amendments were also approved unanimously. At line 5 the word
"therefor" was deleted. At line 19 the word "respondents" was changed to singular.

Finally, the Committee unanimously approved the entire rule as amended with a
request that the Standing Committee publish it for comment. Two members of the
committee, however, wanted it recorded that they preferred the Easterbrook draft.

Item 91-4

The Committee returned once more to the discussion of the typeface problem in Rule
32. The Committee began by considering a draft prepared by Judge Jolly and his
subcommittee. That draft read as follows:

A brief or appendix produced by the standard
typographic process must be printed in 11 point or larger
type; these briefs produced by any other process must be
printed with not exceed mere than an average of 2000 ii
characters per ineh Page with double spacing between each
line of text. Quotations and footnotes must appear in the
same size type as the text. Quotations more than two lines
long may be indented and single spaced. Headings and
footnotes may be single spaced. At the end of the non
standard typographic brief, there must be an attorney's
certification of the number of characters produced in the
total brief (excluding the table of contents and the lists
of cases and authorities).
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Judge Jolly also provided a suggested Committee Note.
Further, it is important that all briefs contain

approximately the same average content per page so that no
brief achieves an advantage in content based on the method
or style of production. At the same time the rule seeks to
allow a broad range of easily readable type, including
proportional and non proportional fonts. To achieve this
end the Committee concluded that a per page character
average, including quotes and footnotes, was the most
appropriate measurement to apply. Thus, following the close
of the brief an attorney will certify the total number of
characters produced (excluding the table of contents and the
lists of cases and authorities). The Committee wishes to
make plain that any typeface used must be easily readable
and that no attempt should be made to reduce or condense the
typeface in a manner that would increase the content of the
document.

The Committee discussion focused upon whether computer programs can provide
character counts and how a person using a typewriter rather than a computer would be able
to certify the number of characters per page. The Committee also realized that further study
would be needed to determine whether 2000 characters per page is the correct number. To
easily accommodate the person using a typewriter, the Committee considered using the 11
character per inch standard as an alternative to the number of characters per page.

Judge Keeton indicated that he had been working on an alternative draft. He read his
draft, which provided that a brief produced by any means other than standard typographic
printing must not exceed on average the same content per page and must include a
certification of compliance with this requirement. He suggested that the Committee Note
could explain the standard and give examples from different software programs. His intent
to avoid the need to change the text of the rule as technology changes.

Judge Keeton agreed to have his proposal typed for consideration by the Committee
after the lunch break.

At 12:10 p.m. the Committee broke for lunch.

The meeting resumed at 12:55 p.m.

Item 92-10

At the December 1992 meeting of the Standing Committee, the Advisory Committee
on Bankruptcy Rules submitted amendments to Bankruptcy Rule 8002. Those amendments
parallel the proposed amendments to Fed. R. App. P. 4(a)(4). When reviewing the language
in Bankruptcy Rule 8002, the Standing Committee questioned language appearing in both that
rule and Rule 4(a)(4). As a consequence the Standing Committee asked the Advisory
Committee on Appellate Rules to review the corresponding sentence of Rule 4(a)(4).
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The Advisory Committee was asked whether, at line 87 of Rule 4(a)(4), the rule
should require a party to file "a notice, or amended notice, of appeal" rather than simply an
"amended notice of appeal." Judge Logan moved approval of the change; the motion was
seconded by Judge Ripple. It was approved unanimously.

Item 91-4

The discussion returned to Judge Keeton's draft of Rule 32. The draft read as
follows:

1 (a) Form of a Briefs and the an Appendix.

2 (1) A brief or appendix may be produced by standard
3 typographic printing or by any duplicating or copying process
4 whieh that produces a clear black image on white paper. Carbon
5 copies of brief3 and appendices a brief or appendix may not be
6 submitted without the court's permission of the court, except in
7 behalf of parties allowed to preceed pro se Persons proceeding in
8 forma pauperis.

9 (2) A brief produced by the standard typographic process
10 must be in il-point or larger type. Quotations and footnotes
11 must be in the same size type as the text.

12 (3) A brief produced by any other process must not exceed
13 on the average the same content per page and must include a
14 certification of compliance with this requirement. Lines of text
15 must be separated by double spacing. Quotations more than two
16 lines long may be indented and single spaced. Headings and
17 footnotes may be single spaced. Quotations and footnotes must be
18 in the same size type as the text.

19 (4) All printed matter must appear in at least 11 point
20 type

The Committee decided that it would be clearer if the word "process" on line 10 of
the draft were changed to the word "printing."

Mr. Munford suggested moving all the requirements for a brief produced by standard
typographic printing into paragraph 2, which would mean including page and margin sizes
for a printed brief in that paragraph. The Committee agreed and suggested that after the
meeting the reporter reorganize the material in subdivision (a).

Judge Sloviter asked whether line 14 is clear enough; specifically, she wondered
whether it is clear that one must count footnotes and block quotes in the content per page.
Judge Williams suggested that the rule be amended to state that a brief must not exceed on
average the same content per page "(including footnotes and quotations)" and the Committee
agreed.
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Judge Ripple commented that substantively, subpart (a)(3) is still ambiguous. The
person preparing a non-printed brief is given a broad standard but does not have detailed
instructions. Judge Jolly stated that a practitioner would need to obtain a printed brief and
use it for comparison. Judge Keeton stated that he had hoped that the notes would be able to
provide concrete illustrations. Judge Ripple continued to believe that the standard in the
draft is so broad that the circuits would inevitably adopt local rules to provide guidance to
practitioners and, therefore, there is a great risk that there would not be uniform application
of the rule.

In light of the difficulty the Committee had during the meeting with the technical
aspects of the rule, Judge Ripple asked the Committee to reconsider the approach considered
some time ago under which the Administrative Office would publish a list of acceptable
typefaces. There was discussion about whether that approach would violate the Rules
Enabling Act as well as the question of accessibility to such a list.

Judge Logan made a motion to approve the draft as amended with the understanding
that the Reporter would reorganize some of the material. The motion was seconded by Judge
Ripple. Judge Jolly asked if the vote could be taken subject to the understanding that if it is
possible to count characters per page, that a standard based upon characters per page would
be used. With those understandings, the Committee voted unanimously to approve the draft.
The Committee believed that the rule should be republished for a period of comment.

Item 92-2

At the Advisory Committee's October 1992 meeting it approved a draft rule that
would permit technical amendment of the rules without the need for Supreme Court and
Congressional review. At the Standing Committee's December meeting, the chairs and
reporters of all of the advisory committees met, compared their various drafts, and agreed
upon uniform language. The Reporter for the Standing Committee prepared uniform
committee notes.

The Reporter reminded the Committee that the uniform draft is very similar to the
October draft and that when the new draft was circulated to the Committee for a mail vote, it
was approved unanimously. For informational purposes, the Reporter related that the
Advisory Committee on Bankruptcy Rules met recently and failed to approve the technical
amendments rule.

In light of the fact that the mail vote unanimously approved the new draft, Judge
Ripple stated that unless some member of the Committee called for reconsideration in light of
the Bankruptcy Committee's action, there was nothing further for the Committee to do. No
member called for reconsideration so the rule was approved.

Because the Committee was awaiting photocopies of the materials for Item 92-1,
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Judge Ripple proceeded to consider the next portion of the agenda with a promise to return
to Item 92-1 when possible.

m. ACTION ITEMS

Item 92-4

In spring 1992, then Solicitor General Starr requested that the Committee consider
amending Rule 35 to make the existence of an intercircuit conflict a ground for seeking a
rehearing in banc. Acting Solicitor Bryson wrote to Judge Ripple shortly before this meeting
and requested that the Committee take no final action on the suggestion until the new
Solicitor General has an opportunity to consider the proposal.

Judge Ripple, however, had invited Mr. Cecil of the Federal Judicial Center to report
on the Center's findings from its recent survey. Mr. Cecil reported that the survey of
appellate judges revealed that intercircuit conflicts are not at the forefront of the judges'
concerns. He further reported that four circuits have local rules that permit the courts to
consider inter-circuit conflict as a basis for granting a rehearing in banc. The Ninth is one of
those circuits but Professor Hellman's empirical research on the Ninth Circuit indicates that
intercircuit conflict is not a prominent factor in granting a rehearing in banc in that circuit.
Concerning alternatives to a full in banc that provide some check on the proliferation of
intercircuit conflicts, nine circuits circulate opinions to all the judges of the circuit for their
comment prior to publication. Some of those circuits require the circulating judge to note
intercircuit conflicts so that the existence of the conflict is brought to the attention of the
other judges.

Judge Ripple thanked Mr. Cecil and the other researchers at the FJC for their
assistance. Judge Ripple also indicated that this item would be considered at the
Committee's next meeting.

,) Item 92-1

This draft, like Item 92-2 dealing with technical amendments, is a uniform draft
resulting from the December meeting of chairs and reporters. This draft deals with local
rules.

When the draft was circulated by mail for a vote prior to the meeting, one member of
the Committee did not approve the draft. Mr. Munford objected to that portion of the new
draft that would allow a court to impose sanctions for non-compliance with a directive not
found in either a national or local rule, but concerning which the person sanctioned had
actual notice. Mr. Munford stated that if a matter is important enough to be sanctionable, it
should be placed in a local rule.

Mr. Munford stated that he would prefer to end the rule on line 25 with the words
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"local circuit rules." His suggestion would mean that sanctions could only be imposed for
noncompliance with a federal statute or rule, or a local circuit rule. In contrast, the draft
would permit sanctions for violation of other requirements so long as the violator had actual
notice of the requirements.

Judge Ripple noted that the uniform draft does not deal with internal operating
procedures. The Advisory Committee's earlier draft stated that any provision regulating
practice before a circuit should be placed in a local rule rather than in an internal operating
procedure. Internal operating procedures are abused in that way in some circuits. Judge
Ripple suggested that the real issue is whether uniformity is sufficiently important to forego
tailoring a rule to the particular differences between a court of first instance and an appellate
court.

Judge Ripple invited Judge Keeton to speak about the uniformity issue. Judge Keeton
stated that from the perspective of both the courts and the bar when the rules committees
address the same problem, it is desirable that they use the same language. If the committees
intend different things, they should use different language only when they mean to be
different. He stated, however, that the Committee should feel free to make whatever
recommendation it sees fit.

Judge Logan expressed support for the draft with the possible exception of making the
two word changes made by the Bankruptcy Committee so that the two rules would be
identical. He noted, however, that internal operating procedures are problematic in many
circuits. Several circuits use i.o.p.'s like local rules but are not required to publish or
circulate them like local rules. I

Mr. Munford expressed disapproval of the final sentence of the Committee Note,
lines 38-42. That sentence states: "Furnishing litigants with a copy outlining the court's
practices -- or attaching instructions to a notice setting a case for conference or oral argument
-- would suffice to give actual notice, as would an order in a case specifically adopting by
reference a court's standing order and indicating how copies can be obtained." He pointed
out that the last phrase would force a lawyer to somehow obtain a copy of the cross
referenced standing orders. The last phrase, in fact, treats what is normally considered
constructive notice as actual notice. Judge Jolly and Mr. Kopp moved that the entire
sentence be deleted. The motion was approved unanimously.

Because the mail vote approved the draft and no member called for reconsideration of
that vote, the draft was approved.

Item 86-23

The Committee was asked to address the problem a prisoner may have in filing timely
objections to a magistrate judge's report. The problem is the converse of the one addressed
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by the Committee in response to Houston v. Lack. Houston addressed the problem that a
pro se prisoner has in timely filing documents because a prisoner has no control over when
prison officials place the prisoner's mail in the United States mail -- a problem with outgoing
mail. The focus of this item is that an incarcerated person also does not have control over
when mail is delivered to him or her -- a problem with incoming mail.

The drafts prepared for this meeting provide that service upon institutionalized
persons is complete only upon receipt of the document by the inmate.

Following a brief discussion about whether there is any need for such a change, Judge
Ripple suggested that the drafts be circulated to the Chief Judges of the circuits and to the
Committee of Staff Attorneys, who deal with motions for leave to file out of time, to get
their reactions. It was further suggested that the Advisory Committee of Defenders be
consulted. The Committee concurred.

Items 86-24 and 92-8

A suggestion was submitted to the Committee that it reexamine the operation of Rule
38 just as the Civil Rules Committee had reexamined Rule 11. Judge Ripple had appointed a
subcommittee consisting of Judge Boggs, Mr. Froeb, Judge Hall, and Mr. Munford to
consider the suggestion and to lead the discussion.

Judge Boggs reported that subcommittee concluded that further consideration of the
topic would not be fruitful at this time. He did state, however, that the subcommittee
believed that the area does bear watching and may need to be revisited in the future.

Judge Ripple stated that he would keep the subcommittee in place and ask it to
monitor, with the help of the Reporter, the developments in the area of sanctions. That
subcommittee would be charged with informing the Committee when, and if, it should
address the topic in a more formal way. Judge Boggs agreed to continue to serve as
subcommittee chair.

Item 91-28

At the December 1991 meeting Mr. Kopp suggested that Rule 27, which governs
motions, needed updating. Mr. Kopp prepared a proposal and supporting memorandum.
Because of the complexity of the topic and the lateness of the hour, Judge Ripple suggested
that the Committee was not in a position to take up the topic during the meeting. But Judge
Ripple appointed a subcommittee to examine the proposal. He asked Judge Williams to chair
the subcommittee and Mr. Froeb and Mr. Munford to serve on it; they all agreed. He
further requested that the subcommittee circulate the draft to the Chief Judges of the circuits,
if the subcommittee thought that was appropriate.
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Item 92-3

This item concerns the possible conflict between Rule 4(b) and 18 U.S.C. § 3731.
The matter was brought to the attention of the Committee by Judge Logan. The former
Solicitor General wrote to the Committee suggesting that the Committee take no further
action and allow case law to resolve any remaining problems.

Judge Ripple noted that Rule 4(b) was amended by Congress. The conflicting
provision was not a product of the committee process but a direct expression of
Congressional intent. Therefore, Judge Ripple stated one could argue that because 4(b) was
enacted after § 3731, 4(b) is the most recent expression of Congressional intent and the
conflict is more apparent than real.

Mr. Munford observed that the only party that could be injured by the conflict is the
government and the government does not want the Committee to act.

Judges Jolly and Boggs moved that the Committee take no further action. The motion
was approved unanimously.

Item 92-5

At the Advisory Committee's April 1992 meeting, the Committee reviewed proposed
amendments to Rule 25 drafted in response to the Houston v. Lack case. At that time one
member of the Committee noted that in order to file a brief using the mailbox rule, Rule 25
requires a party to use "the most expeditious form of delivery by mail, excepting special
delivery." Now that the postal service offers overnight mail service, the Committee
questioned whether the rule requires the use of that service.

The Reporter prepared a draft amendment to Rule 25 requiring the use of first class
mail, which is what the current Supreme Court Rule requires. Mr. Froeb and Mr. Kopp
moved that the Committee approve the draft; it was approved unanimously.

Item 92-6

Mr. Greacen, the Clerk of the Fourth Circuit, asked that the Advisory Committee
consider eliminating the mailbox rule in Rule 25 for filing a brief or appendix. Following
the Reporter's review of the issue, no motion was made; therefore, Judge Ripple stated that
the item would be treated as one for which no further action is deemed appropriate.

Item 92-7

Judge Newman of the Second Circuit wrote and suggested that Rule 30 be amended to
require that a joint appendix include a copy of the notice of appeal. Judge Newman's letter
stated that the notice often needs to be examined to determine the timeliness and scope of the
appeal.
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Mr. Munford observed that those circuits that want a copy of the notice require it by
local rule. The issue, therefore, is whether the requirement should be national.

No member making a motion to adopt the suggestion, Judge Ripple stated that the
item would be treated as one for which no further action is deemed appropriate.

Item 92-9

When changing the Bankruptcy Rules to conform to the recently approved changes in
Appellate Rule 4(a)(4), a member of the Bankruptcy Advisory Committee noted the need to
make a conforming amendment to the rule requiring the preparation of the record on appeal.
The Bankruptcy Committee has published such an amendment. The Reporter prepared draft
amendments to Fed. R. App. P. lO(b)(l) using the Bankruptcy Rule as a model. The draft
provides that if a notice of appeal is suspended because of the filing of a post trial motion,
the appellant is not required to order a transcript until after disposition of the last post trial
motion.

Mr. Froeb made a motion to approve the draft. The motion was seconded by Judge
Williams and approved unanimously.

Item 93-2

The Acting Solicitor General wrote to Judge Ripple noting a technical problem with
Rule 8(c). Rule 8(c) provides that a stay in a criminal case shall be had in accordance with
the provisions of Rule 38(a) of the Federal Rules of Criminal Procedure. When Rule 8(c)
was adopted, Fed. R. Crim. P. 38(a) addressed the rules for obtaining a stay when the
sentence in question is death, imprisonment, fine, or probation. Criminal Rule 38 was later
amended to address those subjects in separate subsections. Subsection (a) now only covers
the death penalty; subsection (b) imprisonment; subsection (c) fines; and subsection (d)
probation. Mr. Bryson suggested that the specific cross reference to subdivision (a) be
dropped and that Rule 8(c) refer simply to Criminal Rule 38.

Judge Williams made a motion to approve the suggestion; the motion was seconded
by Mr. Kopp. The motion was approved unanimously.

Miscellaneous

Judge Ripple reminded the Committee that in late January he had circulated a list of
agenda items to determine whether there was any continuing interest in the topics. In
response to that memorandum, none of the Committee members wanted to take any further
action with regard to Items 91-18 (content of a petition to review a magistrate judge's
judgment); 91-19 (uniform docketing statement); 91-20 (amendment of FRAP 26.1); and 91-
21 (uniform appendix). However, two members requested further action with regard to
Items 91-23 (consolidated brief for each side); 91-24 (page limits or other changes re: amicus
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briefs); and 91-25 (contents of a suggestion for rehearing in banc). Judge Ripple stated that
the last three items will be placed on the agenda for the Advisory Committee's fall meeting.
The first four items will be listed as "no further action deemed appropriate.'

IV. DISCUSSION ITEMS

Item 91-3 deals with implementing the authority to define a final decision by rule and
to expand by rule the instances in which an interlocutory decision may be appealed. Judge
Ripple informed the Committee that he had written to the Chief Judges of the Courts of
Appeals asking their advice and that responses from them have begun to arrive. He also had
written to the chairs of the AALS Sections on Federal Courts and Civil Procedure asking
their advice and requesting that through their newsletters they make their members aware of
the Committee's interest in hearing from the academic bar. Judge Ripple also reminded the
Committee that the former Solicitor General had conveyed his hope that the Committee
would not take an activist role simply because the authority had been granted.

With regard to Items 91-6, concerning the allocation of word processing equipment
costs between producing originals and producing copies, and 91-15, concerning a uniform
effective date for local rules, Judge Ripple informed the Committee that he would write to
the Committee to ascertain if the members wish to keep those items on the docket.

Item 91-17, involving unpublished opinions, will be discussed at the fall meeting to
determine whether the Committee wishes to pursue the topic.

Item 92-11 originated with a request from the Solicitor General to examine those local
rules that do not exempt government attorneys from joining a court bar or from paying
admission fees. Judge Ripple informed the Committee that the Acting Solicitor General has
asked that the Committee defer acting on the item until the new Solicitor General has an
opportunity to address the issue.

Judge Ripple suggested that the Committee try to meet next September before the
Chair of the Committee changes. Such a meeting would give the Committee the opportunity
to try to clear a number of remaining items off the docket before the new Chair assumes his
or her duties.

The meeting adjourned at 3:00 p.m.

Respectfully submitted,

Carol Ann Mooney
Reporter
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1 Rule 27. Motions

2 (a) Form and Content of Motions; fiesipene. -- Unless another form

3 is elsewhere prescribod by these rules, an application for an order

4 or other relief shall be made by filing a motion for such order or

5 relief with proof of service on all other partice.

6 (1) In Writing. Except where otherwise specifically provided by

7 these Rules, and except for motions made in open court when

8 opposing counsel is present, every motion shall be in writing and

9 signed by counsel of record or by the movant if not represented by

10 counsel, with proof of service on all parties.

11 (2) Accompanying Documents. The motion shall contain or be

12 accompanied by any matter required by a speeifie any relevant

13 provision-of these tules, govsrning ouch a motion, and shall state

14 with particularity the grounds upon which it is the motion is

15 based, and shalli sct forth the order or and the relief sought. If

16 a motion is supported by briefs, affidavits or other papers, they

17 shall be served and filed with the motion.

18 (a) Affidavits should contain factual information only.

19 Affidavits containing legal argument will be treated as memoranda

20 of law.

21 (b) A copy of the lower court opinion or agency decision

22 shall be included as a separately identified exhibit by a movinq

23 party seeking substantive relief.

24 (c) Exhibits attached should be only those necessary for the

25 determination of the motion.
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26 (3) Page Limits. Except by permission or direction of the

27 court, motions and responses to motions may not exceed twenty

28 pages. A reply to a response may not exceed seven pages.

29 (4) Format. Motions, responses thereto, and replies to

30 responses shall be typewritten in pica non-proportional type so as

31 to produce a clear black image on a single side of white, 8 1/2 by

32 11 inch paper. These submissions shall be double-spaced, each page

33 beginning not less than 1 1/4 inches from the top, with side

34 margins of not less the 1 1/4 inches on each side. They shall be

35 fastened at the top-left corner and shall not be backed.

36 (5) Response. Any party may file a response in opposition to a

37 motion other than one for a procedural order [for which see

38 subdivision (b)] within 7 days after service of the motion, but the

39 court may shorten or extend the time for responding to any motions.

40 and motions authorized by Rules 8, 9, 18 and 41 may be acted upon

41 after reasonable notice, and the oeurt may shorten or extend the

42 time for responding to any motion. When a party opposing a motion

43 also seeks affirmative relief, that party shall submit with the

44 response a motion so stating. The response and motion for

45 affirmative relief may be included within the same pleading; the

46 caption of that pleading, however, shall denote clearly that the

47 response includes the motion.

48 (6) Reply to Response. The moving Party may file a reply to a

49 response. A reply must be filed within 3 days after service of the

50 response, unless the court shortens or extends the time. and unless

28



51 the response includes a motion for affirmative relief. In the

52 latter case, the reply may be joined in the same pleading with a

53 - response to the motion for affirmative relief and that pleading may

54 be filed within 7 days of service of the motion for affirmative

55 relief. The caption of that pleading shall denote clearly that

56 both the reply to the response and the response to the affirmative

57 motion are included in that pleading. A reply shall not reargue

58 propositions presented in the motion or present matters which are

59 not strictly in reply to the response.

60 (b) Determination of Motions for Procedural Orders. --

61 Notwithstanding the provisions of (a) of this Rule 27 as to motions

62 generally, motions for procedural orders, including any motion

63 under Rule 26(b), may be acted upon at any time, without awaiting

64 a response thereto, and pursuant to rule or order of the court,

65 moions for specified types of procedural orders may be disposed of

66 by the clerk. Any party adversely affected by such action may by

67 application to the court request reconsideration, vacation or

68 modification of such action. A timely opposition to a motion that

69 is filed after the motion is granted in whole or in part shall be

70 treated as a motion to vacate the order granting the motion, unless

71 the opposition is withdrawn.

72 (c) 'Power of a Single Judge to Entertain Motions. In addition to

73 the authority expressly conferred by these rules or by law, a

74 single judge of a court of appeals may entertain and may grant or

75 deny any request for relief which under these rules may properly be

76 sought by motion, except that a single judge may not dismiss or
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77 otherwise determine an appeal or other proceeding, and except that

78 a court of appeals may provide by order or rule that any motion or

79 class of motions must be acted upon by the court. The action of a

80 single judge may be reviewed by the court.

81 (d) Form of Papero; Number of fopies. All papers rclating te

82 motions may be typewritten. Three cpies shall be filed with the

83 original, but the court may require, that additional copies be

84 furnished. Four copies of every motion, response, and reply shall

85 be filed with the original. The number of copies may be increased

86 or decreased by order but not by rules, practice, or internal

87 operating procedure.

88 (e) Oral Argument. All motions will be decided without oral

89 arcgument unless the court orders otherwise.

90 (f) Preemption of Local Rules. These requirements of this Rule

91 concerning the form and content of motions, the filinq of responses

92 and replies, the number of copies that must be filed, and oral

93 argument may not be supplemented, subtracted from, or altered by

94 local rule, practice, or internal operating procedure. No circuit

95 may require any additional filing or supporting paper (such as a

96 notice of motion) beyond what this Rule requires.
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TO: Members of the Advisory Committee EDWARD LEAVY
on Appellate Rules BANKRUPTCY RULES

FROM: Kenneth F. Ripple

DATE: February 25, 1993

RE: Agenda items 9>21- anrd 92-2

Dear Colleagues:

At our meeting last October we approved a draft rule that
would permit technical amendment of the rules without the need
for Supreme Court and Congressional review and draft language to
be added to Rule 47 governing local rules. Copies of the drafts
approved by the Advisory Committee are attached and labeled
Appendix A.

It was understood that the Standing Committee planned to use
the drafts prepared by each of the Advisory Committees to develop
uniform language. In my January 14, 1993 memorandum summarizing
the actions taken by the Standing Committee at its December
meeting, I noted that the chairs and reporters of all of the
committees met, compared language, and agreed upon uniform
language. The reporter for the Standing Committee was asked to
prepare uniform committee notes.

It is now the task of each Advisory Committee to integrate
the agreed upon language into each set of rules and return to the
Standing Committee with specific rule amendments.

Enclosed are draft rules that incorporate the uniform
language. The committee notes are those drafted by the Reporter
for the Standing Committee.

Our agenda for the April meeting is rather full. We have
had discussions about several earlier drafts of these rules;
therefore, I believe that we should be able to settle these items
by mail vote. Ballot sheets are enclosed for each item. If all
of the members approve both drafts, we can dispense with
discussion of them at the April meeting.



Item 92-1.

If you have any questions, please do not hesitate to contact
Professor Mooney. Her phone number is (219) 631-5866 and her fax
number is (219) 631-6371.

The draft rule differs from the draft approved by the
committee in October in two principal ways:

1. The October draft included a sentence (lines 10-13) stating
that "[a]ll generally applicable directions to parties or
their lawyers regarding practice must be in local rules
rather than internal operating procedures or standing
orders." The current draft does not include that sentence.

The current draft provides, however, that "(n]o sanction or
other disadvantage may be imposed for noncompliance with any
requirement not in federal statutes, rules, or the local
circuit rules unless the alleged violator has actual notice
of the requirements." That provision provides a strong
incentive for including general directives in local rules
whenever possible. It does, however, give the courts of
appeals the ability to issue directives on minor matters,
such as courtroom protocol, that may be so trivial that the
court may prefer not to clutter the rules with them.

The Committee Note accompanying subdivision (b) also makes
it clear that inclusion of general directions in places
other than local rules is problematic.

2. The October draft required the circuits to number their
local rules to correspond to the related federal rule (lines
13-15). The current draft requires local rules to conform
to any uniform numbering system prescribed by the Judicial
Conference of the United States. That language is
acceptable in each set of rules and it is anticipated that
the Judicial Conference will require circuits rules to
conform to the Federal Rules of Appellate Procedure.

I Rule 47. Rules by of a Courts of Appeals

2 (a) Local Rules. -- Each court of appeals by aetion of

3 acting by a majority of the circuit its judges in regular

4 active service may. after giving appropriate public notice

5 and opportunity to comment, from time to time make and amend

2



6 rules governing its practice. A local rule must be net

7 inconsistent with, but not duplicative of, Acts of Congress

8 and these rules adopted under 28 U.S.C. 4 2072. Local rules

9 must conform to any uniform numbering system prescribed by

10 the Judicial Conference of the United States. The clerk of

11 each court of appeals must send the Administrative Office of

12 the United States Courts a copy of each local rule and

13 internal operating procedure when it is promulgated or

14 amended. in all eases not provided for by rule, the courts

1S of appeals may regulate their practice in any manner not

16 ntent with theos rules. Gepie ef all rules made by

17 a court of appeals shall upon their promulgation be

18 furnished to the Administrative Offize of the United States

19 Gourts.

20 (b) Procedure When There Is No Controlling Law. -- A court

21 of appeals may regulate practice in any manner consistent

22 with federal statute--j rules, and -witbAlocal rules of the

23 circuit. No sanction or other disadvantage may be imposed

24 for noncompliance with any requirement not in federal

25 statutes, rules, or the local circuit rules unless the

26 alleged violator has actual notice of the requirements.

Committee Note

1 Subdivision (a). The amendment requires that local rules be
2 consistent not only with the national rules but also with Acts of
3 Congress. The amendment also states that local rules should not
4 repeat national rules. Repetition of a national rule in the text

3



5 of a local rule makes the additional local requirement or
6 variation less apparent.

7 The amendment also requires that the numbering of local
8 rules conform with any uniform numbering system that may be
9 prescribed by the Judicial Conference. Lack of uniform numbering

10 might create unnecessary traps for counsel and litigants. A
11 uniform numbering system would make it easier for an increasingly
12 national bar and for litigants to locate a local rule that
13 applies to a particular procedural issue.

14 Subdivision (b). The rule provides flexibility to the court
15 in regulating practice when there is no controlling law.
16 Specifically, it permits the court to regulate practice in any
17 manner consistent with Acts of Congress, with rules adopted under
18 28 U.S.C. § 2072, and with the circuit's local rules.

19 This rule recognizes that courts rely on multiple directives
20 to control practice. Some courts regulate practice through the
21 published Federal Rules and the local rules of the court. In the
22 past, some courts have also used internal operating procedures,
23 standing orders, and other internal directives. Failure to
24 include directives in local rules can result in lack of notice.
25 Counsel or litigants may be unaware of various directives. In
26 addition, the sheer volume of directives may impose an
27 unreasonable barrier. For example, it may be difficult to obtain
28 copies of the directives. Finally counsel or litigants may be
29 unfairly sanctioned for failing to comply with a directive. For
30 these reasons, this Rule disapproves imposing any sanction or
31 other disadvantage on a person for noncompliance with such an
32 internal directive, unless the alleged violator has actual notice
33 of the requirement.

34 There should be no adverse consequence to a party or
35 attorney for violating special requirements relating to practice
36 before a particular court unless the party or attorney has actual
37 notice of those requirements. Furnishing litigants with a copy
38 outlining the court's practices -- or attaching instructions to a
39 notice setting a case for conference or oral argument -- would
40 suffice to give actual notice, as would an order in a case
41 specifically adopting by reference a court's standing order and
42 indicating how copies can be obtained.

4



Item 92-2.

The current draft is very similar to the October draft. The
October draft provided that the Judicial Conference could make
"nonsubstantive changes essential to conforming these rules with
statutory amendments." The current draft substitutes the word
"technical" for "nonsubstantive" on the assumption that it is
better understood.

1 Rule 50. Technical and Conformina Amendments

2 The Judicial Conference of the United States may amend

3 these rules to correct errors in sWellinag cross-references,

4 or typography. or to make technical changes needed to

5 conform these rules to statutory amendments.

Committee Note

1 This rule is added to enable the Judicial Conference to make
2 minor technical amendments to these rules without having to
3 burden the Supreme Court and Congress with reviewing such
4 changes. This delegation of authority will relate only to
5 uncontroversial, nonsubstantive matters.

5



Re: Item 92-1, the amendment to Rule 47 regarding local rules

I approve the current "uniform" draft.

I do not approve the current "uniform" draft.

member's signature



Re: Item 92-2, the new technical amendments rule

I approve the current uniform draft. _

I do not approve the current uniform draft. __

member's signature

7



Appendix A
October draft

Rule 47. Rules by oftQ aourts of Appeals

2 After aivina appropriate public notice and opDortunity 
for

3 comment_ i each court of appeals by action of a majority of

4 the circuit judges in regular active service may from ti4c

5 to time make and amend rules governing its practice 
net in

6 at are consistent with. but not duplicative of. these

7 rules adopted under 28 U.S.C. 4 2072. In ll caseo net

8 provided for by rule, the courts of appeal3 may regulate

9 their practice in any manner not incensistent with these

10 rules. All generally applicable directions to parties or

11 their lawyers reaarding practice before a court must 
be in

12 local rules rather than internal operatina procedures 
or

13 standina orders. Any local rule that relates to a topic

-)4 covered by the Federal Rules of A ellate Procedure must be

15 numbered to correspond to the related federal rule. 
Cepies

16 ef all rules made by a curt of appeals shal. upon their

17 premulgatieon be furnished to the AdinbtrativZ Off i c f

18 the United Stat3e Courts. The clerk of each court of

19 appeals shall send the Administrative Office of the 
United

20 States Courts a copy of each local rule and internal

21 operating procedure when it is promulgated or amended. In

22 all matters not provided for by rule. a court of appeals 
may

23 regulate its practice in any manner consistent with rules

24 adopted under 28 U.S.C. 4 2072 and under this rule.



Appendix A
October draft

*1 Rule 50. Technical and Conforming Amendments

2 The Judicial Conference of the United States may amend

3 these rules to correct errors or inconsistencies in grammar,

4 spelling, cross-references, or typography, to make

5 nonsubstantive changes essential to conforming these rules

6 with statutory amendments, or to make other similar

7 technical changes.

2


