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AO 239  (11/08) Application to Proceed in District Court Without Prepaying Fees or Costs (Long Form)

8. Estimate the average monthly expenses of you and your family.  Show separately the amounts paid by your
spouse. Adjust any payments that are made weekly, biweekly, quarterly, semiannually, or annually to show the
monthly rate.

You Your Spouse

Rent or home-mortgage payment (including lot rented for mobile home)
$ $Are real estate taxes included? ’ Yes ’ No

Is property insurance included? ’ Yes ’ No

Utilities (electricity, heating fuel, water, sewer, and telephone) $ $

Home maintenance (repairs and upkeep) $ $

Food $ $

Clothing $ $

Laundry and dry-cleaning $ $

Medical and dental expenses $ $

Transportation (not including motor vehicle payments) $ $

Recreation, entertainment, newspapers, magazines, etc. $ $

Insurance (not deducted from wages or included in mortgage payments)

Homeowner's or renter's: $ $

Life: $ $

Health: $ $

Motor vehicle: $ $

Other: $ $

Taxes (not deducted from wages or included in mortgage payments) (specify): $ $

Installment payments

Motor Vehicle: $ $

Credit card (name): $ $

Department store (name): $ $

Other: $ $

Alimony, maintenance, and support paid to others $ $
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AO 239  (11/08) Application to Proceed in District Court Without Prepaying Fees or Costs (Long Form)

Regular expenses for operation of business, profession, or farm (attach detailed
statement) $ $

Other (specify): $ $

Total monthly expenses: $ $

9. Do you expect any major changes to your monthly income or expenses or in your assets or liabilities during the
next 12 months?

’ Yes ’ No If yes, describe on an attached sheet.

10. Have you paid — or will you be paying — an attorney any money for services in connection with this case,
including the completion of this form? ’ Yes ’ No

If yes, how much? $
If yes, state the attorney's name, address, and telephone number:

11. Have you paid — or will you be paying — anyone other than an attorney (such as a paralegal or a typist) any money 
for services in connection with this case, including the completion of this form? ’ Yes ’No

If yes, how much? $
If yes, state the person's name, address, and telephone number:

12. Provide any other information that will help explain why you cannot pay the costs of these proceedings.

13. Identify the city and state of your legal residence.

Your daytime phone number:

Your age:    Your years of schooling:

Last four digits of your social-security number:
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MEMORANDUM

DATE: October 20, 2008

TO: Advisory Committee on Appellate Rules

FROM: Catherine T. Struve, Reporter

RE: Item No. 08-AP-L

A pending amendment will remove an ambiguity in Rule 4(a)(4) that was pointed out in
Sorensen v. City of New York, 413 F.3d 292 (2d Cir. 2005).  The amendment was approved by
the Judicial Conference in September; if the Supreme Court approves it and Congress takes no
action to the contrary, the amendment will take effect December 1, 2009.  The amendment would
alter Rule 4(a)(4)(B)(ii) as follows:

A party intending to challenge an order disposing of any motion listed in Rule
4(a)(4)(A), or a judgment altered or amended judgment’s alteration or amendment
upon such a motion, must file a notice of appeal, or an amended notice of appeal
— in compliance with Rule 3(c) — within the time prescribed by this Rule
measured from the entry of the order disposing of the last such remaining motion.

As Sorensen explains: “The [restyled] formulation could be read to expand the obligation to file
an amended notice to circumstances where the ruling on the post-trial motion alters the prior
judgment in an insignificant manner or in a manner favorable to the appellant, even though the
appeal is not directed against the alteration of the judgment.”  Sorensen v. City of New York, 413
F.3d 292, 296 n.2 (2d Cir. 2005).  The pending amendment removes that ambiguous reference to
“a judgment altered or amended upon” a post-trial motion, and refers instead to “a judgment’s
alteration or amendment” upon such a motion.

During the course of research this summer, I became aware of a similar ambiguity in
Rule 6(b)(2)(A)(ii), dealing with the effect of motions under Bankruptcy Rule 8015 on the time
to appeal from a judgment, order, or decree of a district court or bankruptcy appellate panel
exercising appellate jurisdiction in a bankruptcy case.  Rule 6(b)(2)(A)(ii) states that “[a] party
intending to challenge an altered or amended judgment, order, or decree must file a notice of
appeal or amended notice of appeal within the time prescribed by Rule 4 ... measured from the
entry of the order disposing of the motion.”  Before the 1998 restyling of the FRAP, the
comparable subdivision of Rule 6 instead read “A party intending to challenge an alteration or
amendment of the judgment, order, or decree shall file an amended notice of appeal ….” 

Part I of this memo briefly reviews the history of Rule 6(b)(2) and suggests that the
Committee may wish to consider amending Rule 6(b)(2) for reasons similar to those that led the
Committee to propose the pending amendment to Rule 4(a)(4)(B)(ii).  Part II suggests possible
language for such an amendment.
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I. The history of Rule 6(b)(2)

The substance of current Rule 6(b)(2) came into the Rule in 1993, when the Rule was
amended to read in relevant part:

If any party files a timely motion for rehearing under Bankruptcy Rule 8015 in
the district court or the bankruptcy appellate panel, the time for appeal to the
court of appeals for all parties runs from the entry of the order disposing of the
motion. A notice of appeal filed after announcement or entry of the district court's
or bankruptcy appellate panel's judgment, order, or decree, but before disposition
of the motion for rehearing, is ineffective until the date of the entry of the order
disposing of the motion for rehearing. Appellate review of the order disposing of
the motion requires the party, in compliance with Appellate Rules 3(c) and
6(b)(1)(ii), to amend a previously filed notice of appeal. A party intending to
challenge an alteration or amendment of the judgment, order, or decree shall file
an amended notice of appeal within the time prescribed by Rule 4, excluding
4(a)(4) and 4(b), measured from the entry of the order disposing of the motion.
No additional fees will be required for filing the amended notice.

The Note indicates that this language was intended to track the language of Rule 4(a)(4).  As
amended in 1993, Rule 4(a)(4) then read in relevant part:

If any party makes a timely motion of a type specified immediately below, the
time for appeal for all parties runs from the entry of the order disposing of the last
such motion outstanding. ….  A notice of appeal filed after announcement or
entry of the judgment but before disposition of any of the above motions is
ineffective to appeal from the judgment or order, or part thereof, specified in the
notice of appeal, until the date of the entry of the order disposing of the last such
motion outstanding. Appellate review of an order disposing of any of the above
motions requires the party, in compliance with Appellate Rule 3(c), to amend a
previously filed notice of appeal. A party intending to challenge an alteration or
amendment of the judgment shall file an amended notice of appeal within the time
prescribed by this Rule 4 measured from the entry of the order disposing of the
last such motion outstanding. No additional fees will be required for filing an
amended notice.

Thus, prior to 1998, the relevant language in Rules 4(a)(4) and 6(b) was parallel.  In
1998, the restyling condensed two of the Rule 4(a)(4) sentences into one (“A party intending to
challenge an order disposing of any motion listed in Rule 4(a)(4)(A), or a judgment altered or
amended upon such a motion, must file a notice of appeal, or an amended notice of appeal--in
compliance with Rule 3(c)--within the time prescribed by this Rule measured from the entry of
the order disposing of the last such remaining motion.”) but the drafters did not attempt the same
thing with Rule 6.  The restyling also introduced into both Rule 4(a)(4) and Rule 6(b)(2) the
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ambiguity mentioned above.

Accordingly, current Rule 6(b)(2)(A)(ii) reads:

(ii) Appellate review of the order disposing of the motion requires the party, in
compliance with Rules 3(c) and 6(b)(1)(B), to amend a previously filed notice of
appeal.  A party intending to challenge an altered or amended judgment, order, or
decree must file a notice of appeal or amended notice of appeal within the time
prescribed by Rule 4 – excluding Rules 4(a)(4) and 4(b) – measured from the
entry of the order disposing of the motion.

Removing the ambiguity in Rule 6(b)(2)(A)(ii) would seem to be worthwhile for the
same reasons that justify the pending amendment to Rule 4(a)(4)(B)(ii).  If the Committee
decides to amend Rule 6(b)(2)(A)(ii), it may also wish to consider amending the provision’s first
sentence so that it tracks more closely the approach taken in Rule 4(a)(4)(B)(ii).  Unless there is
a reason for the two provisions to diverge, it seems preferable for their language to be as similar
as possible.  In addition, the first sentence of current Rule 6(b)(2)(A)(ii) might strike the reader
as odd because it seems to assume that there has been a previously filed notice of appeal: It
refers only to amending the prior notice, and not also to filing a new notice.  Admittedly,
common sense would dictate that if a notice has not previously been filed, one is required in
order to challenge the order disposing of the Bankruptcy Rule 8015 motion.  But there would
seem to be no reason not to refer to both possibilities (i.e., to both filing a notice of appeal and
amending a prior notice of appeal), as is currently done in Rule 4(a)(4)(B)(ii) and the second
sentence of Rule 6(b)(2)(A)(ii).

II. A possible amendment to Rule 6(b)(2)(A)(ii)

In case the Committee is inclined to consider amending Rule 6(b)(2)(A)(ii), here is
possible language for such an amendment:

(ii) Appellate review of  A party intending to challenge the order disposing of the
motion – or the alteration or amendment of a judgment, order, or decree upon
such a motion – requires the party, in compliance with Rules 3(c) and 6(b)(1)(B),
to amend a previously filed notice of appeal.  A party intending to challenge an
altered or amended judgment, order, or decree must file a notice of appeal, or an
amended notice of appeal, in compliance with Rules 3(c) and 6(b)(1)(B).  The
notice or amended notice must be filed within the time prescribed by Rule 4 –
excluding Rules 4(a)(4) and 4(b) – measured from the entry of the order disposing
of the motion.

Committee Note

Subdivision (b)(2)(A)(ii).  Subdivision (b)(2)(A)(ii) is amended to
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address problems that stemmed from the adoption — during the 1998 restyling
project — of language referring to challenges to “an altered or amended
judgment, order, or decree.”  Current Rule 6(b)(2)(A)(ii) states that “[a] party
intending to challenge an altered or amended judgment, order, or decree must file
a notice of appeal or amended notice of appeal ….”  Before the 1998 restyling,
the comparable subdivision of Rule 6 instead read “[a] party intending to
challenge an alteration or amendment of the judgment, order, or decree shall file
an amended notice of appeal ….”

The 1998 restyling made a similar change in Rule 4(a)(4).  One court has
explained that the 1998 amendment introduced ambiguity into that Rule: “The
new formulation could be read to expand the obligation to file an amended notice
to circumstances where the ruling on the post-trial motion alters the prior
judgment in an insignificant manner or in a manner favorable to the appellant,
even though the appeal is not directed against the alteration of the judgment.” 
Sorensen v. City of New York, 413 F.3d 292, 296 n.2 (2d Cir. 2005).  Though the
Sorensen court was writing of Rule 4(a)(4), a similar concern arises with respect
to Rule 6(b)(2)(A)(ii).

Rule 4(a)(4) [was amended in 2009] to remove the ambiguity identified by
the Sorensen court.  The current amendment follows suit by removing Rule
6(b)(2)(A)(ii)’s reference to challenging “an altered or amended judgment, order,
or decree,” and referring instead to challenging “the alteration or amendment of a
judgment, order, or decree.”  The amendment also revises the Rule so that it more
closely parallels the language of Rule 4(a)(4)(B)(ii).
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1  The Shapiro court explained: “The language of s 1292(b) refers only to orders by a
‘district judge’ and proceedings in a ‘district court,’ making no reference to orders of any other
court. Moreover, Fed.R.App.P. 5, governing appeals from interlocutory orders under s 1292(b),
also refers solely to the ‘district court,’ and Rule 5 is expressly excluded from application to the
Tax Court by Rule 14.”  Shapiro, 632 F.2d at 171.

2  See H. R. Conf. Report No. 99-841, III, 1986 U.S.C.C.A.N. 4075, 4894.

3  See generally Knibb, Fed. Ct. App. Manual § 18:1 (5th ed.).

4  See, e.g., General Signal Corp. & Subsidiaries v. C.I.R., 104 T.C. 248, 255 (U.S. Tax
Ct. 1995).

MEMORANDUM

DATE: October 20, 2008

TO: Advisory Committee on Appellate Rules

FROM: Catherine T. Struve, Reporter

RE: Item No. 08-AP-M

While revising volume 16A of the Federal Practice & Procedure treatise this summer, I
came across an issue that might warrant the attention of the Committee.  This memo briefly
describes the issue.  I hope to have additional information on this topic by the time that the
Committee meets in November.

  In revising the treatise’s section on Appellate Rules 13 and 14 (which deal with court of
appeals review of Tax Court decisions), I noticed an apparent quirk concerning interlocutory
appeals in tax matters.  In 1980, the Second Circuit held in Shapiro v. C.I.R., 632 F.2d 170 (2d
Cir. 1980), that 28 U.S.C. § 1292(b) does not authorize permissive interlocutory appeals from an
order of the Tax Court.1  In 1986, Congress responded to Shapiro2 by enacting 26 U.S.C. §
7482(a)(2), which adopts for interlocutory appeals from the Tax Court a system similar to
Section 1292(b)’s system for interlocutory appeals from the district courts.3  Section 7482(a)(2)
provides that “[w]hen any judge of the Tax Court includes in an interlocutory order a statement
that a controlling question of law is involved with respect to which there is a substantial ground
for difference of opinion and that an immediate appeal from that order may materially advance
the ultimate termination of the litigation,” the court of appeals “may, in its discretion, permit an
appeal to be taken from such order, if application is made to it within 10 days after the entry of
such order.”  When applying Section 7482(a)(2), the Tax Court has looked to caselaw
interpreting Section 1292(b).4
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5  Tax Court Rules 190 - 193 (concerning appeals) are enclosed.

6  Another possible question that might arise in this connection is whether an
interlocutory Tax Court order should be regarded as a “decision” for purposes of the Appellate
Rules.  A distinction between interlocutory orders and final decisions might be evidenced by
Section 7482(a)(2)(B), which provides: “(2) Interlocutory orders.– ....  (B) Order treated as tax
court decision.  For purposes of subsections (b) and (c), an order described in this paragraph
shall be treated as a decision of the Tax Court.”  The referenced statutory subsections concern
the venue for appeals to the court of appeals and the powers of the courts with respect to such
appeals.  In my view, this statutory definition raises, but does not settle, the question whether an
interlocutory order appealed by permission under Section 7482(a)(2)(B) should be treated as a
“decision” for purposes of the Appellate Rules.  Title III of the Appellate Rules (containing
Rules 13 and 14) addresses itself to review of a “decision” of the Tax Court, and the term
“decision” also appears in the titles and text of Rules 13 and 14.

-2-

The adoption of Section 7482(a)(2) did not lead to any amendments of the Appellate
Rules; thus, it is not entirely clear what Rules govern an interlocutory appeal by permission
under Section 7482(a)(2).  As of 2008, though, Tax Court Rule 193(a)5 states in part: “For
appeals from interlocutory orders generally, see rules 5 and 14 of the Federal Rules of Appellate
Procedure.”  This reference is somewhat puzzling, because Rule 14 (with respect to appeals to
which it applies) excludes the application of Rule 5.

Tax Court Rule 193 seems to cover nicely the question of how to seek the permission of
the Tax Court for a permissive interlocutory appeal under Section 7482(a)(2).  As Tax Court
Rule 193(a) suggests, Appellate Rule 5 would be the obvious candidate to govern court of
appeals procedure in connection with such appeals – but as a technical matter Appellate Rule 14
provides that Appellate Rule 5 does not apply to the review of a Tax Court decision.  It thus
occurred to me to wonder whether it might be useful to remove a source of potential confusion
by amending Appellate Rule 14 to make clear that Appellate Rule 5 applies to interlocutory tax
appeals under Section 7482(a)(2) (with references to the “district court” in Appellate Rule 5
being treated as references to the Tax Court, cf. Appellate Rule 13(d)(1)).6

Because I am not familiar with tax litigation, I thought it best to try to ascertain whether
interlocutory tax appeals occur with regularity or whether (alternatively) interlocutory tax
appeals under Section 7482(a)(2) are so rarely seen that it might not be worth fixing this
apparent glitch in the Appellate Rules.  And, of course, I also wanted to check whether I am
misunderstanding the relevant rules or practices.  I have made an informal inquiry seeking this
information (while emphasizing that I am asking only on my own behalf and that the Committee
has not yet considered the issue).  I hope to have the results of that inquiry by the time that the
Committee meets.

Encl.
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TITLE XIX

APPEALS

RULE 190. HOW APPEAL TAKEN

(a) General: Review of a decision of the Court by a
United States Court of Appeals is obtained by filing a notice
of appeal and the required filing fee with the Clerk of the
Tax Court within 90 days after the decision is entered. If a
timely notice of appeal is filed by one party, then any other
party may take an appeal by filing a notice of appeal within
120 days after the Court’s decision is entered. Code sec.
7483. For other requirements governing such an appeal, see
rules 13 and 14 of the Federal Rules of Appellate Procedure.
A suggested form of the notice of appeal is contained in Ap-
pendix I. See Code sec. 7482(a).

(b) Dispositive Orders: (1) Entry and Appeal: A
dispositive order, including (A) an order granting or denying
a motion to restrain assessment or collection, made pursuant
to Code section 6213(a), and (B) an order granting or denying
a motion for review of a proposed sale of seized property,
made pursuant to Code section 6863(b)(3)(C), shall be en-
tered upon the record of the Court and served forthwith by
the Clerk. Such an order shall be treated as a decision of the
Court for purposes of appeal.

(2) Stay of Proceedings: Unless so ordered, proceed-
ings in the Tax Court shall not be stayed by virtue of any
order entered under Code section 6213(a) that is or may be
the subject of an appeal pursuant to Code section
7482(a)(3) or any order entered under Code section
6863(b)(3)(C) that is or may be the subject of an appeal.
(c) Venue: For the circuit of the Court of Appeals to

which the appeal is to be taken, see Code section 7482(b).
(d) Interlocutory Orders: For provisions governing

appeals from interlocutory orders, see Rule 193.

RULE 191. PREPARATION OF THE RECORD ON
APPEAL

The Clerk will prepare the record on appeal and forward
it to the Clerk of the Court of Appeals pursuant to the notice
of appeal filed with the Court, in accordance with Rules 10
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and 11 of the Federal Rules of Appellate Procedure. In addi-
tion, at the time the Clerk forwards the record on appeal to
the Clerk of the Court of Appeals, the Clerk shall forward to
each of the parties a copy of the index to the record on ap-
peal.

RULE 192. BOND TO STAY ASSESSMENT AND
COLLECTION

The filing of a notice of appeal does not stay assessment
or collection of a deficiency redetermined by the Court un-
less, on or before the filing of the notice of appeal, a bond is
filed with the Court in accordance with Code section 7485.

RULE 193. APPEALS FROM INTERLOCUTORY
ORDERS

(a) General: For the purpose of seeking the review of
any order of the Tax Court which is not otherwise imme-
diately appealable, a party may request the Court to include,
or the Court on its own motion may include, a statement in
such order that a controlling question of law is involved with
respect to which there is a substantial ground for difference
of opinion and that an immediate appeal from that order
may materially advance the ultimate termination of the liti-
gation. Any such request by a party shall be made by motion
which shall set forth with particularity the grounds therefor
and note whether there is any objection thereto. Any order
by a Judge or Special Trial Judge of the Tax Court which in-
cludes the above statement shall be entered upon the records
of the Court and served forthwith by the Clerk. See Code sec.
7482(a)(2). For appeals from interlocutory orders generally,
see rules 5 and 14 of the Federal Rules of Appellate Proce-
dure.

(b) Venue: For the circuit of the Court of Appeals to
which an appeal from an interlocutory order may be taken,
see Code section 7482(a)(2)(B) and (b).

(c) Stay of Proceedings: Unless so ordered, proceed-
ings in the Tax Court shall not be stayed by virtue of any
interlocutory order that is or may be the subject of an appeal.
See Code sec. 7482(a)(2)(A).
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MEMORANDUM

DATE: October 20, 2008

TO: Advisory Committee on Appellate Rules

FROM: Catherine T. Struve, Reporter

RE: Draft of Best Practices Guide to Using Subcommittees

As detailed in the enclosed letter from Judge Rosenthal, the Executive Committee of the
Judicial Conference has asked all committee chairs to comment on a draft “Best Practices Guide
to Using Subcommittees of Judicial Conference Committees.”  Judge Rosenthal has asked that a
draft of each Advisory Committee’s response be submitted to her by November 24, 2008.  It
would therefore be advisable for the Committee to discuss the matter at the November 13-14
meeting.

I. Information requested by the Executive Committee

The Executive Committee asks each Judicial Conference committee “to report on each of
its existing subcommittees, detailing the need for the subcommittee, its composition and mission,
and its sunset date.”

The Appellate Rules Committee’s only existing subcommittee is the Appellate Rules
Deadlines Subcommittee (listed in the attached materials as the “Subcommittee on Time
Computation”).  Judge Stewart created this Subcommittee in April 2006 with the concurrence of
the Appellate Rules Committee.  The Deadlines Subcommittee is chaired by Judge Sutton and
includes Mark Levy, Douglas Letter and Maureen Mahoney.  The Subcommittee was tasked
with making recommendations to the Appellate Rules Committee on matters relating to the
Time-Computation Project.  The Deadlines Subcommittee’s role included reviewing short time
periods in the Appellate Rules and in relevant statutes in order to identify time periods that
should be lengthened in the light of the Time-Computation Project’s proposed shift to a days-
are-days time-counting approach.  The Deadlines Subcommittee also reviewed successive drafts
of the proposed time-computation template and considered how best to adopt that template as a
proposed amendment to Appellate Rule 26(a).  And the Deadlines Subcommittee reviewed the
public comments submitted on the proposed amendments to Appellate Rule 26(a) and to short
deadlines in the Appellate Rules.  In each instance, the Appellate Rules Deadlines Subcommittee
reported its recommendations to the full Appellate Rules Committee for that Committee’s
review.  The package of proposed time-computation amendments is slated to take effect
December 1, 2009, if the amendments are approved by the Supreme Court and if Congress takes
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1  See Minutes of the Spring 1998 Meeting of the Advisory Committee on Appellate
Rules, April 16, 1998.

2  The minutes of the fall 2002 Appellate Rules Committee meeting state in part: “A
member asked whether the Appellate Rules should be amended to force all circuits to make their
non-precedential opinions available on-line or to Westlaw and LEXIS. The Reporter said that the
former chair of the Committee, Judge Will Garwood, had appointed a subcommittee to look into
this very issue a few years ago, but nothing had come of that.  The Reporter also said that,
although his recollection is vague, he believes that the reason nothing came of the subcommittee
is that someone had concluded that the issue was more properly within the jurisdiction of the
Committee on Court Administration and Case Management (‘CACM’). Mr. Rabiej said that his
recollection was similar.”  Minutes of Fall 2002 Meeting of Advisory Committee on Appellate
Rules, Nov. 18, 2002.

-2-

no contrary action.  Assuming that the proposed time-computation amendments take effect
December 1, 2009, it would make sense for the Appellate Rules Committee to consider at that
point whether there is any need for the Deadlines Subcommittee to continue in existence.

The Appellate Rules Committee does not appear to have made frequent use of
subcommittees in the recent past.  Based on my search of committee minutes in the “US-
RULESCOMM” database on Westlaw, the most recent previous subcommittee established by
the Appellate Rules Committee appears to have been one that was established in April 1998 “to
discuss whether and how the Third, Fifth, and Eleventh Circuits might be encouraged to provide
their unpublished opinions to LEXIS and Westlaw.”  That subcommittee was chaired by Judge
Diana Gribbon Motz and included then-Judge Samuel A. Alito, Jr. and Michael J. Meehan;
Judge Phyllis A. Kravitch was asked to work with the subcommittee as a liaison from the
Standing Committee.1  By fall 2002, that subcommittee was no longer in operation.2

Without forming an official subcommittee, the Appellate Rules Committee has on
occasion asked some of its members to work with the Reporter to investigate certain matters
informally, with a view to marshalling further information for the use of the Committee.  The
Committee has taken this approach, for example, with respect to Mark Levy’s proposal
concerning amicus briefs in connection with rehearing en banc.  As another example, in
November 2006 Judge Stewart appointed an informal subcommittee (led by Dean Stephen
McAllister and including Douglas Letter and Mark Levy) to assist the Committee in gathering
information concerning a proposal by William Thro, the Virginia State Solicitor General, to
amend FRAP 4(a)(1)(B) and 40(a)(1) so as to treat state-government litigants the same as
federal-government litigants for purposes of the time to take an appeal or to seek rehearing.  At
its April 2007 meeting, the Committee considered the fruits of the research performed on this
topic by Dean McAllister, Mr. Letter and Mr. Levy, and the Committee suggested to them some
avenues for further inquiry.  Pursuant to those suggestions, Dean McAllister wrote to Mr. Thro
to mention the concerns and questions that had been discussed at the Committee’s April meeting,
and Dean McAllister also raised the matter in June at the the State Solicitors and Appellate
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Chiefs Conference sponsored by the National Association of Attorneys General (NAAG).  Based
on these further inquiries, it appeared that the momentum behind Mr. Thro’s proposal had
dissipated.  At the Committee’s November 2007 meeting, the Committee asked Judge Stewart to
write a letter (to be distributed through NAAG) noting that the Committee had had the proposal
on its agenda for three meetings; that the Committee appreciated the states' input on the proposal
and had studied it carefully; but that based on the information that the Committee had, the
Committee was inclined not to take additional action. By consensus, the item was removed from
the study agenda (and the informal subcommittee thus was, de facto, dissolved).  As these
examples indicate, such informal subgroups of Committee members have served an important
information-gathering function but have not supplanted the decision-making role of the full
Committee.

II. Possible comments on the draft Best Practices Guide

Judge Rosenthal has asked the advisory committees to consider concurring in a
recommendation that the Director of the Administrative Office be authorized to act on behalf of
the Chief Justice to designate one or more non-committee members to serve on subcommittees. 
For the reasons outlined in Judge Rosenthal’s letter, such a recommendation sounds as though it
would be useful, particularly for those advisory committees which have frequent needs for
subcommittees to work in highly complicated, technical areas.

Under the heading “Mission and Authority,” the draft Best Practices Guide offers as
alternatives two possible directives: one, that “[u]se of AO staff and expenditures by
subcommittees must be approved in advance by the chair,” or two, that “[c]ommunication with
AO staff should be through the chair.”  A preliminary suggestion might be that both these
statements’ references to the “chair” are ambiguous; presumably the reference is meant to denote
the chair of the full committee, but that reading is not inevitable.  A more substantive suggestion
might be that it would be cumbersome for all communications with AO staff concerning a
subcommittee matter to be through the chair of the full committee (assuming that is what is
meant).  For example, would such a policy preclude communications between the reporter and
the AO staff?

Under the heading “Subcommittee Records and Correspondence,” the draft states that
“[t]he chair of the full committee should sign any committee-related communication to recipients
who are not members of the committee.”  This directive might be in some tension with some of
the committee’s current practices.  For example, it is often very helpful to obtain the views of the
circuit clerks on proposals that are under consideration.  The usual means for obtaining those
views has been to ask Fritz Fulbruge to survey his colleagues among the circuit clerks. 
Likewise, it is often useful to obtain the views of persons within the Department of Justice on
issues before the Committee, and it has been customary to ask Doug Letter to make such
inquiries.  Perhaps the goal of this portion of the draft policy could be equally well served by
providing that “any communication, on behalf of the committee or any subcommittee, with a
nonmember of the committee must be expressly approved by the chair of the full committee.”
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Encl.
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

LEE H. ROSENTHAL  
CHAIR

PETER G. McCABE
SECRETARY

October 7, 2008

Dear Committee Chairs and Reporters:

The Judicial Conference’s Executive Committee has asked all committee chairs to comment
on a draft of “Best Practices Guide to Using Subcommittees of Judicial Conference Committees.”
The Executive Committee also asks each committee to submit a written report “on each of its
existing subcommittees, detailing the need for the subcommittee, its composition and mission, and
its sunset date.”  Both the comments and report are due by January 16, 2009.  For your convenience,
I attach a copy of Chief Judge Scirica’s memo to committee chairs with the draft “Best Practices
Guide.”  I also attach the “official” listing of Conference-committee subcommittees, including for
each of your committees.  

Although each committee has different experience with subcommittees, the six Rules
Committees have much in common.  The Executive Committee’s invitation provides a welcome
opportunity for the Rules Committees to emphasize how the nature of our work of deciding whether
and when to change the federal rules of procedure and evidence and how to draft rule and note
language makes subcommittees particularly valuable and important.  The invitation also allows us
to explain how our use of subcommittees is consistent with the Judicial Conference policy that
subcommittees be formed after careful consideration and not do work that should be done by the
committee as a whole.  A coordinated response from the Rules Committees will be the most helpful
to the Executive Committee.

Some of the approaches taken in the draft “Best Practices Guide” do not seem to fit the Rules
Committees well.  For example, the alternative requirement under “Mission and Authority” that all
communications with AO staff should be through the committee chair, and the prohibition under
“Subcommittee Records and Correspondence” on subcommittee chairs communicating with non-
committee members except in “rare instances,” may be difficult or inefficient for Rules Committee
subcommittees.  And the statement in the “Meetings” section and the last paragraph of the draft, that
in-person subcommittee meetings should “normally” be held in conjunction with meetings of the full
committee may not work well if, as is often the case, the full committee needs time before its
meeting to study the subcommittee’s rules recommendations.  These are offered merely as examples
of the kinds of issues you and your committee may want to consider.
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I also ask you to consider concurring in a recommendation that the existing Judicial
Conference procedures be amended expressly to authorize the Director, acting on behalf of the Chief
Justice, to designate an individual who is not a current committee member to serve on a
subcommittee.  The Rules Committees have found that such individuals can provide important
assistance to subcommittees working on proposed rules changes involving highly specialized or
technical areas.  In recent years, for example, the Civil Rules Committee enlisted the help of
admiralty lawyers and forfeiture experts on subcommittees studying proposed changes to the civil
forfeiture rules.  The Rules Committees have often needed to consult clerks of court and other court
staff to understand the impact of proposed rule changes on their operations.  Committee chairs can
of course invite people who are not committee members to attend a meeting, but that does not meet
the need for individuals with important expertise to work with a subcommittee over an extended
period in developing proposals before they are presented to the full committee.  

The Judicial Conference policy language states: “The approval of the Chief Justice, through
the Conference Secretary, is required to appoint non-members.”  This language allows the Director
to designate such individuals as subcommittee members, on behalf of the Chief Justice.  But the AO
interprets this language to mean that the Chief Justice must personally approve all such designations.
This interpretation has caused problems.  Obviously, committee chairs do not want to impose such
a task on the Chief Justice, and there is no need to do so.  It would be helpful to have the procedures
revised to make clear that the Director may make such designations on the Chief Justice’s behalf.
This could easily be accomplished by stating: “The approval of the Director, acting on behalf of the
Chief Justice, is required to appoint non-members.”      

Some of you have already placed the Executive Committee’s request for comment and report
on your fall meeting agendas.  Some of you may be able to draft the response without such
discussion, particularly if your committee does not have subcommittees.  Before your response is
sent to the Executive Committee, I ask that you first send it to me (before November 24) so that I
can circulate it to the other Advisory Committee chairs and reporters to give them the benefit of your
thoughts.  If you will send me your final response (before December 19), I can send it to the
Executive Committee together with the responses of the other Advisory Committees and the
Standing Committee.    

Please call me if you have any questions or want to talk about this.  The fall meetings are a
welcome opportunity to see you all.  I hope you are all well and thank you for your work on this as
well as all the matters we will be talking about in the months ahead.   

Best regards, 

Lee H. Rosenthal
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WASHINGTON, D.C. 20544

                    ANTHONY J. SCIRICA         (215) 597-2399
CHAIRMAN, EXECUTIVE COMMITTEE                  (215) 597-7373 FAX

             ascirica@ca3.uscourts.gov

August 26, 2008

MEMORANDUM TO ALL COMMITTEE CHAIRS

SUBJECT:  USE OF SUBCOMMITTEES

As you know, it has been the policy of the Judicial Conference, as reflected in The
Judicial Conference and Its Committees, that the work of its committees be done by each
committee as a whole as much as possible.  To assure that this policy is advanced to the greatest
degree possible consistent with efficient operation of the committees, the Executive Committee
has been looking at the extent to which subcommittees are being used.  The attached draft best
practices guide has been developed, using input from committee staff, to assist committees in the
management of subcommittees.  The Executive Committee requests that you review it with your
committee and provide any comments to the Judicial Conference Executive Secretariat.  In
addition, the Executive Committee asks that no further subcommittees be created until it has
completed its review of this subject.  

To further assist in this effort, the Executive Committee would like each committee, no
later than January 16, 2009, to report on each of its existing subcommittees, detailing the need
for the subcommittee, its composition and mission, and its sunset date.

We look forward to your comments and hope that this process will assure that policy
formulation is both as broad-based and as efficient as possible.  

Anthony J. Scirica

Attachment

cc: Committee Staff 
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DRAFT

BEST PRACTICES GUIDE TO USING SUBCOMMITTEES OF 
JUDICIAL CONFERENCE COMMITTEES

INTRODUCTION

In recent years, it has become apparent that subcommittees can be an important tool in
the accomplishment of the business of the Judicial Conference committees.  Chairs have
established subcommittees for a variety of reasons, such as to address complex or technical
issues, to increase oversight of a particular program, to address emergencies, or to prepare to
implement a specific statute.  However each subcommittee created can cause additional
bureaucratic complications, call on staff resources and expense.   Approximately 81
subcommittees have been created, sometimes without careful consideration of the benefits and
burdens.  

The Judicial Conference policy quoted below seeks to accommodate these practical
realities while assuring that subcommittees are used in a focused manner to support the collegial
decision making of, and not as a surrogate for, the full committee.  

This guide is designed to help in maximizing the effectiveness of subcommittees, while
maintaining appropriate accountability and resource constraints.  It is not comprehensive.  We
welcome any and all suggestions for improving it and for keeping it relevant as the work of
committees evolves.

CURRENT CONFERENCE POLICY ON SUBCOMMITTEES

It is the Conference’s preference that work be performed by full
committees, and standing subcommittees are discouraged.  Chairs may appoint
subcommittees composed of committee members to consider specific topics as
necessary, but the number of subcommittees and meetings should be held to the
minimum needed to accomplish the work of the committee.  The approval of the
Chief Justice, through the Conference Secretary, is required to appoint non-
members [i.e., persons who are not already members of any Judicial Conference
committee] to subcommittees,  . . .  .  The Conference Secretary maintains a list of
all existing subcommittees, and chairs should notify the Secretary when one is
established. 

The Judicial Conference of the United States and Its Committees, p. 4 (Sep. 2007) (parenthetical
and emphasis added).
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ROLE OF COMMITTEE CHAIR

The chair of the full committee may establish a subcommittee and designate its members
and chair.  At the time the chair of a subcommittee is designated, the committee chair should
discuss with the chair of the subcommittee such subjects as subcommittee procedures, the
relationship of the subcommittee with the full committee, and how best to coordinate with the
committee chair.  The chair of the full committee should consider the impact on committee
staffing resources when creating and assigning tasks to subcommittees.    

MEMBERSHIP

It is preferable that the chair of a subcommittee have at least one year of service on the
full committee before being designated.  The chair might consider committee members’ special
interests, experience, or expertise when selecting subcommittee members.  Membership should
be balanced in terms of points of view, experience, etc.  The size of the subcommittee should be
as small as is consistent with the requirements imposed by workload, deadlines, and need for
expertise.  Experience has shown that it is beneficial for the chair of the full committee to
participate in as many teleconferences and meetings of the subcommittee as possible. 

DURATION OF SUBCOMMITTEE

All subcommittees (unless institutionally permanent, such as the Budget Committee’s
Economy Subcommittee and the Judicial Resources Committee’s Judicial Statistics
Subcommittee) should have a sunset date, subject to renewal, and be reviewed periodically to see
if disbanding is appropriate; the chair of the full committee may dissolve a subcommittee
whenever deemed appropriate.  Some committees establish subcommittees to enable quick
responses to emergencies and to maintain focus on recurring matters, such as long-range
planning, and these may have a longer existence.  Appointment of a new committee chair and the
five-year committee jurisdictional review are also good times to review the need for each
subcommittee.  

MISSION AND AUTHORITY

The mission of each subcommittee should be clearly defined in the records of the
committee.  Subcommittees are creatures of the full committee and generally do not have
independent authority, unless it is granted by the Conference or the Executive Committee.  Use
of AO staff and expenditures by subcommittees must be approved in advance by the chair. 
[Alternative: Communication with AO staff should be through the chair.]
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MEETINGS

Telephonic meetings are encouraged, as is use of other technologies, such as
collaborative electronic workplaces, and the like.  It is occasionally appropriate for more than
one subcommittee, either of the same or different full committees, to meet jointly on matters of
common interest.  In-person subcommittee meetings should normally be held in conjunction with
meetings of the full committee.  Out-of-cycle, in-person subcommittee meetings in venues other
than Washington, D.C. must be approved by the chair of the Executive Committee of the Judicial
Conference.  The Judicial Conference of the United States and Its Committees, p. 4 (Sep. 2007). 

SUBCOMMITTEE RECORDS AND CORRESPONDENCE 

The chair of the full committee should sign any committee-related communication to
recipients who are not members of the committee.  In those rare instances when it is appropriate
for the chair of a subcommittee to communicate with recipients who are not members of the
committee, the communication must be expressly approved by the chair of the full committee. 

Information considered by the subcommittee should be available to interested members
of the full committee.  

Subcommittees often complete the majority of their work between meetings of the full
committee using telephonic meetings, e-mail, and other means to generate a report to the full
committee.  This enables the subcommittee report to be prepared in the same way as, and 
included in, other agenda materials for the full committee, giving the committee sufficient time
to consider the issues.  When the subcommittee chooses to hold an in-person meeting contiguous
to the full committee meeting, this preparatory technique minimizes last-minute demands on the
subcommittee and staff and enables the subcommittee to focus on final deliberations and fine
tuning of its recommendations.
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* Subcommittee established or recognized by the Judicial Conference

JUDICIAL CONFERENCE OF THE UNITED STATES — COMMITTEES AND SUBCOMMITTEES

July 2008

Executive Committee
Long-Range Planning Process Subcommittee

Committee on the Administrative Office
none

Committee on the Administration of the Bankruptcy System
Executive Subcommittee
Subcommittee on Automation
Subcommittee on Estate Administration
Subcommittee on Fees and Revenue Enhancement
Subcommittee on Judgeships
Subcommittee on Long-Range Planning and Budget

Committee on the Budget
Economy Subcommittee*
Congressional Outreach Subcommittee

Committee on Codes of Conduct
Subcommittee on Long-Range Planning 

Committee on Court Administration and Case Management
Case Management Statistics Subcommittee
Civil Litigation Management Manual Subcommittee
CM/ECF and Privacy Implementation Subcommittee
Courtroom Usage Subcommittee
Design Guide Review Subcommittee
Hyperlinks Subcommittee
Jury Subcommittee
Legislative Review Subcommittee 
Libraries Subcommittee
Long Range Planning Subcommittee
Records Management Subcommittee
Translated Forms Subcommittee

Committee on Criminal Law 
Subcommittee on Budget
Subcommittee on Legislation
Subcommittee on Program and Administration
Subcommittee on Sentencing Issues

Committee on Defender Services
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July 2008

* Subcommittee established or recognized by the Judicial Conference

Defender Services Budget Subcommittee
Long-Range Planning and Budgeting Subcommittee
Quality and Training Subcommittee

Committee on Federal-State Jurisdiction
none

Committee on Financial Disclosure
Subcommittee on Public Access and Security*
Subcommittee on Compliance
Subcommittee on Forms and Instructions
Subcommittee on Technology

Committee on Information Technology
Subcommittee on Applications Evaluation
Subcommittee on Budgeting and Planning
Subcommittee on Calendaring   
Subcommittee on Local Initiatives
Subcommittee on Network Management 
Subcommittee on Security 
Subcommittee on Service Delivery Alternatives
Subcommittee on Training 

Committee on Intercircuit Assignments
none

Committee on International Judicial Relations
none

Committee on the Judicial Branch
Subcommittee on Benefits
Subcommittee on Travel Regulations

Committee on Judicial Conduct and Disability
none

Committee on Judicial Resources
Subcommittee on Judicial Statistics*
Subcommittee on Benefits
Subcommittee on Communications
Subcommittee on Court Compensation Study Implementation
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* Subcommittee established or recognized by the Judicial Conference

Committee on Judicial Resources (continued)
Subcommittee on Diversity
Subcommittee on Law Clerk Recruitment
Subcommittee on Staffing Resources for Senior Judges
Subcommittee on Work Measurement
Subcommittee on Workforce Analysis

Committee on Judicial Security
Subcommittee on Off-Site Security
Subcommittee on On-Site Security
Subcommittee on Strategic and Long-range Planning

Committee on the Administration of the Magistrate Judges System
none

Committee on Rules of Practice and Procedure
Subcommittee on Sealing
Subcommittee on Style
Subcommittee on Time Project

Advisory Committee on Appellate Rules
Subcommittee on Time Computation

Advisory Committee on Bankruptcy Rules
Subcommittee on Attorney Conduct and Health Care
Subcommittee on Business Issues
Subcommittee on Consumer Issues
Subcommittee on Forms
Subcommittee on Privacy, Public Access, and Appeals
Subcommittee on Style
Subcommittee on Technology and Cross Border Insolvency

Advisory Committee on Civil Rules
Subcommittee on Rules 26(a) and 30(b)(6)
Subcommittee on Rule 56 – Pleading
Subcommittees on Time Counting (A & B)

Advisory Committee on Criminal Rules
Subcommittee on Crime Victims Rights Act
Subcommittee on Electronically Stored Information
Subcommittee on Extraordinary Writs
Subcommittee on Forfeiture
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July 2008

* Subcommittee established or recognized by the Judicial Conference

Advisory Committee on Criminal Rules (continued)
Subcommittee on Rule 6(f)
Subcommittee on Rule 12(b)
Subcommittee on Rule 15
Subcommittee on Sentencing
Subcommittee on Time Computation

Advisory Committee on Evidence Rules
none

Committee on Space and Facilities
Subcommittee on Rent Management
Subcommittee on Space Planning
Subcommittee on Space Standards
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