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ADVISORY COMMITTEE ON BANKRUPTCY RULES
Meeting of March 27-28, 2008
St. Michaels, Maryland

Agenda
(3/7/08)

Introductory Items

Approval of minutes of Jackson Hole meeting of September 6-7, 2007 (Judge Swain)
® Draft minutes.
Oral reports on meetings of other Committees:

(A) January 2008 meeting of the Committee on Rules of Practice and Procedure.
(Judge Swain and Professor Morris)

® Draft minutes of the Standing Committee will be distributed separately.

(B)  November 2007 meeting of the Advisory Committee on Appellate Rules
Committee. (Judge Swain)

(C)  January 2008 meeting of the Committee on the Administration of the Bankruptcy
System. (Judge Swain and Judge Conti)

(D)  November 2007 meeting of Advisory Committee on Civil Rules. (Judge Wedoff)
(E)  November 2007 meeting of Advisory Committee on Evidence. (Judge Meyers)
F Bankruptcy CM/ECF Working Group. (Judge Perris)

(G)  Sealing Subcommittee. (Professor Gibson)

(H)  Time Computation Project. (Judge WedofY)

Request that each subcommittee classify any recommended changes in the rules and

forms as either for immediate action or to hold until a package of amendments is ready.
(Judge Swain)

Subcommittee Reports and Other Action Items

Report by the Subcommittee on Consumer Issues. (Judge Wedoff and Professor Morris)
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(A)

(B)

©)

D)

Comments on published rules and forms amendments, including Rules 4008 and
1017.1 and Exhibit D to Official Form 1, and recommended actions. (Action
item.)

® Memo of March 2 by Professor Morris.
® Proposed revision of exhibit D to Form 1

Rule 2016 issues relating to the delivery and filing of petition preparer
declarations pursuant to 11 U.S.C. §110(h)(2). (Action item.)

® Memo of March 3 by Professor Morris.

Proposed new Rule 5009(b). (The proposed amendment was approved at the
September 2007 Jackson Hole meeting and held pending finalization of the
chapter 15 package, which includes an additional amendment to Rule 5009.)
(Action item.)

® Memo of March 3 by Professor Morris.

Status of consideration of possible amendment of the rules to establish a
procedure to govern “automatic dismissals” under § 521(i) of the Code. This was
prompted by a Comment 06-BK-011 by Bankruptcy Judge Marvin Isgur of the
Southern District of Texas and Comment 06-BK-020 by the National Association
of Consumer Bankruptcy Attorneys. (Information item.)

® Memo of March 3 by Professor Morris.
® Comments 06-BK-011 and 06-BK-020.

Report by the Subcommittee on Technology and Cross Border Insolvency. (Judge Coar
and Professor Morris)

(A)

(D Possible amendment of Rule 1018 and new Rule 1018.1 to clarify the
scope of provisions and applicability of Rule 7065 to actions for
injunctive relief under §§ 1519(e) and 1521(e). (Action item referred
back to subcommittee at September 2007 Jackson Hole meeting.)

2) Possible amendments of Rules 1014 and 1015 to resolve a potential
problem that can arise when two such cases are pending simultaneously

® Memo of March 3 by Professor Morris.
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(B)

Approval of transmission of the chapter 15-related amendments package
(amendments to Rules 5009 and 9001 and new Rules 1004.2 and 5012) to the
Standing Committee with a request that they be published for comment. (Action
item.)

® Memo of March 4 by Professor Morris.

Report of Subcommittee on Privacy, Public Access, and Appeals. (Judge Pauley and
Professor Gibson)

(A)

(B)

©)

€)) Comments on the published separate document amendments to Rules
7052, 7058, and 9021 and recommended actions. (Action item.)

® Memo of March 1 by Professor Morris.

2) Comments on the published time computation amendments to Rules 8002,
et al., and recommended actions. (Action item.)

® Memo of March 1 by Professor Morris.

3) Comments on the published time computation amendments to Rule 9006
and recommended actions. (Action item.)

® Memo of March 3 by Professor Morris

4) Possible amendments to Rules 7052, 9015, and 9023 to “decouple” the
time provisions set by the three Bankruptcy Rules from Civil Rules 50, 52,
and 59 in connection with proposed amendments to the Civil Rules
extending 10-day periods after entry of judgment to 30 days. (Action
item, tabled at September 2007 at Jackson Hole meeting pending
solicitation of public comment on length of appeal period.)

® Memo of March 4 by Professor Morris
Recommendation in response to request from the Standing Committee’s Time
Computation Subcommittee for the Advisory Committee's view on which, if any,
bankruptcy-related short statutory deadlines should be amended to offset the
change in time computation under Rule 9006(a), i.e., the inclusion of weekends

and holidays in the computation of periods of less than 8 days. (Action item.)

® Memo of March 3 by Professor Morris.
® List of bankruptcy-related statutory deadlines.

Recommendation in response to suggestion by the bankruptcy clerk of court in
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the Southern District of New York that Rule 9006(a)(1) be amended to exclude
weekends and holidays in computing the 5-day period set by section 704(b)(1)(B)
of the Code for the clerk’s provision to creditors of a copy of the United States
trustee’s statement concerning presumption of abuse. (Action item.)

® Memo of March 3 by Professor Morris.

(D)  Recommended response to John Shaffer’s suggestion to amend Rule 8006 to
address the consequence of premature filing of an appellant’s designation of items
to be included in the record and its statement of issues. (Action item.)

® Memo of March 1 by Professor Gibson.

(E) Recommendations in response to (1) erroneous cross-reference in proposed
amendment to Rule 9006(a) and (2) suggestion by the bankruptcy clerk of court in
the Middle District of North Carolina that the cross-reference to Civil Rule
5(b)(2)(C) and (D) in Rule 9006(f) be updated in light of the restyling and
renumbering of the Civil Rule, in order to preserve 3-day grace period for both
service by mail and by electronic means. (Action item.)

® Memo of March 3 by Professor Morris.
® Email of February 29 by Mr. Wannamaker.

Report of Subcommittee on Forms. (Judge Meyers, Professor Morris, Mr. Myers)

(A)  Comments on published forms amendments, including Official Forms 8 and 27,
and recommended action. (Action item.)

® Memo of March 3 by Professor Motris.
® Proposed revision of Form 8 by Judge Perris.
® Proposed revision of Form 27.

(B)  Recommendation in response to suggestion by Bankruptcy Judge Joyce Bihary of
the Northern District of Georgia for the issuance of forms for § 522(q) and/or
Domestic Support Obligation certification before chapter 13 discharge. (Action
item.)

® Memo of March 2 by Professor Gibson.
® Proposed new Director’s Form 283.

(C)  Recommendation regarding possible amendment to Official Form 10 or Rule
3001 to restrict disclosure of sensitive information contained in the debtor’s
medical records by advising creditors holding health care claims to submit only
the minimally necessary information. The proposal was part of Comment 06-BK-
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(D)

(E)

(F)

G)

(H)

016 submitted by Bankruptcy Judge Colleen Brown of the District of Vermont.
(Action item, referred to subcommittee at September 2007 Jackson Hole
meeting.)

® Memo of March 4 Professor Morris.
® Comment 06-BK-016 by Judge Brown
® Proposed revision of Official Form 10.

Recommended changes to definitions on back of Official Form 10: proposed new
definition of “creditor” (approved at September 2007 Jackson Hole meeting);
proposed revision of definition of “claim” to conform to the change in the
definition of “creditor.” (Action item.)

® Memo of February 28 by Mr. Myers.
® Proposed revision of Official Form 10.

Recommended response to suggestion by the chief deputy clerk of the bankruptcy
court in the District of New Mexico that the debtor’s phone number be deleted
from Official Form 9F, the meeting of creditors notice for chapter 11
corporate/partnership debtors. (Action item.)

® Memo of November 23 by Professor Morris.
® Proposed revision of Official Form 9F.

Recommendation regarding possible revision of the statement on filing deadlines
at the bottom of Official Form 23 in light of comment from the bankruptcy court
in the Southern District of New York on the application of the debtor education
requirement to certain individual debtors in chapter 11 cases. (Action item.)

® Memo of February 28 by Mr. Myers.
® Proposed revision of Official Form 23.

Judicial Conference approval of amendments to Official Forms 1, 22A, 22B, and
22C. (Information item.)

® Memo of March 3 by Mr. Myers.

Amendments to Director’s Procedural Forms 200, 254, 255, and 256.
(Information item.)

® Memo of March 5 by Mr. Wannamaker.
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10.

11.

12.

13.

14.

15.

Discussion Items

Status of the Bankruptcy Forms Modernization Project and its organizational meeting on
January 31, 2007. (Judge Perris.)

Planning for the future of the CM/ECF system. (Judge Perris.)

Suggestion by Bankruptcy Judge Laurel M. Isicoff of the Southern District of Florida to
create a new Official Form to be used as a petition in chapter 15 cases. (Professor Morris)

® Memo of February 29 by Professor Morris.
® Judge Isicoff’s letter of November 26.

Suggestion by Mr. Brunstad that Part VIII of the bankruptcy rules be rewritten to more
closely follow the Federal Rules of Appellate Procedure. (Mr. Brunstad.)

Rules implications, if any, of memorandum by the Director of the Administrative Office
pursuant to Rule 5003(c) authorizing clerks to keep their files and indices of judgments

and orders in electronic form, using any automated means that the court determines will
meet the needs of the users of those records and that the clerk’s office can support. (Mr.
Wannamaker.) ’

® Memorandum of January 16 by AO Director James C. Duff.
Proposed regulations by the Executive Office for United States Trustees for final reports
in chapter 7, chapter 12, and chapter 13 cases and approval of credit counseling agencies.

(Professor Gibson.)

® Memorandum of March 2 by Professor Gibson.
® Copies of the notices of proposed rulemaking published in the Federal Register.

Suggestion by the Loan Syndication and Trading Association and the Securities Industry
and Financial Markets Association to repeal Rule 2019. (Professor Gibson.)

® Memorandum by Professor Gibson to be distributed separately.
® Letter of November 30 and memorandum in support of the suggestion.

Information Items

Comment circulated to Congress in February 2008 regarding the deadline set out in H.R.
3609 — mortgage foreclosure legislation — for filing a notice of fees charged pursuant to a
chapter 13 debtor’s home mortgage.
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16.

17.

18.

19.

20.

21.

® Analysis of the problem with the wording of the deadline in the bill and a suggested
substitution.

Rules Docket.
® The Rules Docket will be distributed separately.
New posting of list of suggested rules amendments on the Internet. (Mr. Ishida.)

Bull Pen: All of the proposed rules amendments currently in the Bu/l Pen are
addressed above.

Future meetings:

October 2-3, 2008, at the Hotel Teatro in Denver  www.hotelteatro.com
Possible locations for the spring 2009 meeting

New business:
Use of the term “family size” rather than “household size” in determining the
National Standard deduction for food, clothing and other items on Line 19A of
Official Form 22A.
® Memo of March 6 by Judge Wedoff.

Adjourn
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University of Dayton
School of Law
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United States District Judge
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5250 United States Post Office
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700 Grant Street
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Secretary:

Peter G. McCabe .

Secretary, Committee on Rules of
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SUBCOMMITTEE/LIAISON ASSIGNMENTS 2007-2008

Subcommittee on Attorney Conduct and
Healthcare

Judge Richard A. Schell, Chair

Judge William H. Pauley, III

Judge David H. Coar

John Rao, Esq.

J. Michael Lamberth, Esq.

Subcommittee on Privacy, Public Access
and Appeals

Judge William H. Pauley, III, Chair

Judge Elizabeth L. Perris

Judge Richard A. Schell

G. Eric Brunstad, Jr., Esq.

Subcommittee on Business Issues
Judge Laura Taylor Swain, Chair
Judge Eugene R. Wedoff

Judge Jeffery P. Hopkins

Judge David H. Coar

J. Christopher Kohn, Esq.

J. Michael Lamberth, Esq.

James J. Waldron, ex officio

Subcommittee on Style

Dean Lawrence Ponoroff, Chair
Judge Irene M. Keeley

Judge Elizabeth L. Perris

Judge Kenneth J. Meyers

J. Michael Lamberth, Esq.

Subcommittee on Consumer Issues
Judge Eugene R. Wedoff, Chair
Judge R. Guy Cole

Judge William H. Pauley III

Judge Jeffery P. Hopkins

John Rao, Esq.

G. Eric Brunstad, Esq.

James J. Waldron, ex officio

Subcommittee on Technology and Cross
Border Insolvency

Judge David H. Coar, Chair

Judge R. Guy Cole, Jr.

Judge Irene M. Keeley

Judge Richard A. Schell

Dean Lawrence Ponoroff

G. Eric Brunstad, Esq.

Subcommittee on Forms

Judge Kenneth J. Meyers, Chair
Judge Elizabeth L. Perris

J. Christopher Kohn, Esq.

John Rao, Esq.

James J. Waldron, ex officio

Patricia S. Ketchum, Esq., Consultant

Subcommittee on E-Government
Judge Laura Taylor Swain

Judge David H. Coar

Professor Jeffrey Morris
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VERSION 3/6/08




SUBCOMMITTEE/LIAISON ASSIGNMENTS 2007-2008 - Cont.

Forms Modernization Project
Judge Elizabeth L. Perris, Chair
Judge Kenneth J. Meyers

Judge Jeffery P. Hopkins

J. Christopher Kohn, Esq.

John Rao, Esq.

J. Michael Lamberth, Esq.

James J. Waldron, ex officio

Patricia S. Ketchum, Esq., Consultant

CM/ECF Working Group
Judge Elizabeth L. Perris

Civil Rules Liaison:
Judge Eugene R. Wedoff

Evidence Committee Liaison:
Judge Kenneth J. Meyers

Sealing Committee Liaison:
Judge Jeffery P. Hopkins

Time Computation Project Liaison:
Judge Eugene R. Wedoff
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ADVISORY COMMITTEE ON BANKRUPTCY RULES

Meeting of September 6-7, 2007
Jackson Hole, Wyoming

Draft Minutes
The following members attended the meeting:

District Judge Thomas S. Zilly, Chair
Circuit Judge R. Guy Cole, Jr.
District Judge Irene M. Keeley
District Judge William H. Pauley, III
District Judge Richard A. Schell
District Judge Laura Taylor Swain
Bankruptcy Judge Christopher M. Klein
Bankruptcy Judge Mark B. McFeeley
Bankruptcy Judge Kenneth J. Meyers
Bankruptcy Judge Eugene R. Wedoff
Dean Lawrence Ponoroff

J. Michael Lamberth, Esquire

G. Eric Brunstad, Jr., Esquire

J. Christopher Kohn, Esquire

John Rao, Esquire

The following persons also attended the meeting:

Professor Jeffrey W. Morris, Reporter

District Judge James A. Teilborg, liaison from the Committee on Rules of
Practice and Procedure (Standing Committee) .

Bankruptcy Judge Jacqueline P. Cox, liaison from the Committee on the
Administration of the Bankruptcy System (Bankruptcy Administration Committee)

District Judge David H. Coar, member elect

Bankruptcy Judge Elizabeth L. Perris, member elect

District Judge Lee H. Rosenthal, chair of the Standing Committee

Peter G. McCabe, secretary of the Standing Committee

Patricia S. Ketchum, advisor to the Committee

Donald F. Walton, Acting Principal Deputy Director, Executive Office for U.S.
Trustees (EOUST)

Lisa Tracy, Counsel to the Director, EOUST

James J. Waldron, Clerk, U.S. Bankruptcy Court for the District of New Jersey

John K. Rabiej, Chief, Rules Committee Support Office, Administrative Office of
the U.S. Courts (Administrative Office) '

James Ishida, Rules Committee Support Office, Administrative Office

James H. Wannamaker, Bankruptcy Judges Division, Administrative Office

Stephen “Scott” Myers, Bankruptcy Judges Division, Administrative Office



September 2007 Bankruptcy Rules Committee — Draft Minutes

Robert J. Niemic, Federal Judicial Center
Phillip S. Corwin, Butera & Andrews

The following summary of matters discussed at the meeting should be read in
conjunction with the memoranda and other written materials referred to, all of which are on file
in the office of the Secretary of the Standing Committee. Votes and other action taken by the
Committee and assignments by the Chair appear in bold.

INTRODUCTORY MATTERS

The Chair welcomed the members, members elect, advisers, staff, and guests to the
meeting. He introduced Judges Coar and Perris and said that they would begin their terms as
members in October. He said that, due to the short notice, the third new member, Judge Jeffery
P. Hopkins, was unable to attend. The Chair said that the three new members would replace
him, Judge Klein and Judge McFeeley. The Chair also announced that Judge Swain would
succeed him as chair starting in October.

1. Approval of minutes of Marco Island meeting of March 29-30, 2007.

The Chair asked for a motion to approve the minutes of the Marco Island meeting held
March 29-30, 2007. A motion to approve the minutes passed without opposition.

2. Oral reports on meetings of other Rules Committees.
(A) June 2007 meeting of the Committee on Rules of Practice and Procedure.

The Chair said that the Standing Committee approved the rules amendments
published in August 2006 as revised by the Advisory Committee at its March meeting.
He noted that, after the March meeting, AO staff discovered several minor errors that
were changed before the recommended rules and forms changes were presented to the
Standing Committee as follows: (i) the introductory sentence in Form 22A was revised to
conform to a change in Rule 1007 to read: “In addition to Schedules I and J, this
statement must be completed by every individual chapter 7 debtor, whether or not filing
jointly. Joint debtors may complete one statement only”; (ii) line 29 on Form 22A was
changed to read “total average monthly amount” to be consistent with same statement on
line 34 of Form 22C; (ii1) the title of new Rule 7058 was changed to “Entering Judgment
in an Adversary Proceeding” to distinguish it from Rule 9021; and (iv) on
recommendation of the Chief of the Rules Committee Support Office at the AO, the
recommended changes to Exhibit D (which are tied to new proposed Rule 1017.1) were
deferred until next fall, so that the rule and form could be considered by the Standing
Committee at the same time. The Chair said that he approved the above changes as
technical amendments after consulting with the Chief of the Rules Committee Support
office at the AO.

(B) April 2007 meeting of the Advisory Committee on Appellate Rules.
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The Chair said that the Appellate Rules Committee was recommending a new
Appellate Rule 12.1 (Indicative Rulings) for publication that might have bankruptcy
implications. He explained that the proposed rule would formalize a procedure currently
in place in some courts to deal with motions filed in the originating court while an appeal
is pending. After an appeal has been docketed and while it remains pending, the

© originating court cannot grant relief under a motion such as Civil Rule 60(b) without a
remand. The court can, however, entertain the motion and deny it, defer consideration, or
state that it would grant the motion if the action is remanded or that the motion raises a
substantive issue. The new rule provides a procedure for notifying the appellate court of
the originating court’s action, and for remanding in appropriate circumstances.

(C) June 2007 meeting of the Committee on the Administration of the Bankruptcy
System.

Judge Cox said that the Bankruptcy Administration Committee was continuing its
review of the EOUST’s request for mandatory use of smart forms. She said the
Committee was concerned about the level of detail involved in the EOUST request, and
explained that it encompassed over 400 discrete data elements from each filing. She
further reported that B.A. Committee members would soon attend an EOUST
demonstration of how smart forms would work.

(D) April 2007 meeting of the Advisory Committee on Civil Rules.

Judge Wedoff said that the Civil Rules Committee thoroughly discussed rewriting

" Rule 56 at its last meeting. The purpose of the proposed changes would be to establish a
deadline for filing a motion for summary judgment, and to require the movant to identify
all material uncontested facts. He said that there was also an extensive discussion
regarding sanctions under the proposed rule. Judge Wedoff said he was concerned that
the proposed changes would not work well in bankruptcy, and that this Committee might
have to consider an approach other than simply adopting the rule by reference, as is done
now. Judge Rosenthal, however, said that since the meeting, the Civil Rules Committee
had decided to defer consideration of the proposal for a year, and that there would be a
mini-conference on the changes before the next civil rules meeting. She anticipated that
further changes would be made to the rule prior to proposing it for publication.

(E) April 2007 meeting of the Advisory Committee on Evidence.

Judge Klein reported on the April 2007 meeting of the Advisory Committee on
Evidence and referred the Committee to proposed Rule 502 (published in the fall of
2006). He said the rule is designed to provide a uniform set of standards under which
parties can determine the consequences of disclosing information covered by attorney-
client privilege or work product protection. He also said that the rule would have to be
enacted legislatively.

(F) Bankruptcy CM/ECF Working Group.

(%)
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Judge McFeeley said that the CM/ECF Working Group met several times since
the Committee’s last meeting and reported their request that the Committee give them a
“heads up” of upcoming changes to forms because the changes affect CM/ECF workflow
considerably. He also reminded the Committee that he was ending his term at this
meeting, and recommended that his successor liaison also be a member of the Forms
Subcommittee.

(G) New items.

The Chair said there would be three oral reports that were not on the agenda: (1),
a proposal to honor Judge Duplantier; (2), an announcement about the new reporter; and
(3), a report concerning changes to the IRS Internal Revenue Manual and Forms 22A-C.

(1). - The Chair asked the Committee to review the proposed memorial
resolution honoring Judge Duplantier. He said that the AO would mount the
resolution on a plaque and would give it to Judge Duplantier’s wife, Sally. A
number of members reflected on the many contributions made by Judge
Duplantier over the years. A motion was made and passed unanimously to
approve the resolution.

(2).  The Chair said that Jeff Morris will have served nearly 10 years as
Reporter by October 2008 and that he would like to step down soon. He
expressed optimism that the Chief Justice would soon select Professor Elizabeth
Gibson of the University of North Carolina as the Reporter’s eventual
replacement. He anticipated that Professor Gibson will act as assistant reporter for
the next year and will then replace Professor Morris as Reporter.

Members of the Committee thanked the Reporter for the great job he has
done over his tenure, especially in light of the many changes to the Bankruptcy
Code due to BAPCPA. The Reporter said that the job has been great, and he
thanked the members for how much time that they had committed over the years.

(3).  The Chair announced that within the past few days he had learned that the
IRS intended to make changes to the Financial Analysis Handbook (§ 5.15.1)
portion of the Internal Revenue Manual, (the IRS Manual) that would greatly
affect the means test forms. He asked Judge Wedoff to expound.

Judge Wedoff said that one aspect of the IRS proposal would be to create
a new category of expenses called “health care,” and remove such expenses from
the National Standards category. He explained that this could be a problem in
bankruptcy because § 707(b) refers only to National and Local standards and does
not recognize a “health care” standard in any calculations. (At present, the
debtor’s actual “health care” costs are included as “other necessary expenses.”)
In addition, the IRS proposal would end the current practice of correlating
national expense standards to both income and family size, and would instead
correlate such standard expenses to family size only.
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Judge Wedoff said that although he was concerned that the IRS did not
consider the bankruptcy implications of its proposal, the real problem was that the
proposed changes were scheduled to go into effect in just a few weeks, on
October 1, 2007. He said that it would not be possible to make changes to the
means-test forms in such a short time frame, and that the forms would be
inconsistent with the changes unless the effective date was delayed.

Judge Wedoff said that he had not seen specific changes to the IRS
Manual yet, but only an outline of the proposals. But he thought that one possible
solution would be if the IRS issued different standards for use in bankruptcy
cases.

Christopher Kohn said that he had participated in a conference call with
the IRS that morning in which he and Mark Redmiles tried to explain the
bankruptcy implications of the proposed changes. He said that the call
participants were not initially aware of the impact of the changes on bankruptcy
law, but that they now appreciated the problem and were looking for solutions
that would lessen the impact. He said one proposal discussed was to delay the
effective date of the changes for bankruptcy purposes. And he anticipated being
asked in a follow-up call tomorrow morning, how much of a delay would be
needed to implement any changes for bankruptcy.

Don Walton said that he had listened in on the telephone conference with
Christopher Kohn. He thought the tenor of the conversation was a good and he
thought that the IRS seems to recognize the problem of breaking “health care”
expenses out of the National Standards.

After the telephone conference the following morning, Christopher Kohn
reported that the IRS had agreed to defer making the changes effective for
bankruptcy purposes for three months, until January 1, 2008. He added that the
new “health care” standard would be modified to be incorporated as a National
Standard. Judge Wedoff said that the solution would enable the Committee to
come up with revised versions of Form 22 by the end of the year.

The Committee discussed possible procedural mechanisms for approving
the IRS-related forms changes. After discussing several alternatives, the
Committee approved a motion recommending withdrawal from the Judicial
Conference consent calendar the changes to Forms 22A-C scheduled to go
into effect December 1, 2007. It also approved a motion to give the Chair
and the Chair’s successor the authority to work with the Judicial Conference
to develop a mechanism to approve IRS-related changes to Forms 22A-C
with a tentative effective date of January 1, 2008.
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Finally, the Chair asked that the minutes reflect the Committee’s
appreciation of the work done by Judge Wedoff, Don Walton, Mark Redmiles,
and Chris Kohn in negotiating with the IRS in this matter.

Action Items
3. Report by the Subcommittee on Attorney Conduct and Health Care.

Judge Schell said the Subcommittee met by teleconference to discuss Comment 06-BK-
011 submitted by Bankruptcy Judge Marvin Isgur. In his comment, Judge Isgur suggested
amending Rule 2007.2 to require a health care business debtor in a voluntary case to file a
motion at the start of the case to seek a determination of whether a patient care ombudsman
needs to be appointed.

Judge Schell said that the Subcommittee discussed the proposal and recommends that no
action be taken. He noted that the petition already contains a checkbox that the debtor uses to
describe itself as a healthcare business. He said that before making its decision, the
subcommittee’s members had canvassed bankruptcy judges they knew and asked those judges
whether they thought a change is needed. Most of the bankruptcy judges did not think it was a
problem. In addition, Don Walton told the subcommittee members that the United States trustee
was already making motions in appropriate cases. A motion was made and carried to approve
the Subcommittee's recommendation that no action be taken.

4. Report by the Subcommittee on Consumer Issues.

(A)  Proposed amendments to Rules 4004(a) and 7001 with respect to objections to
discharge under §§ 727(a)(8) and (9) and 1328(f) based on insufficient lapse of
time between a debtor's bankruptcy cases.

The Reporter said the proposed amendments, described at pages 1-3 of the July
25,2007, memo at Agenda [tem 4, are in response to an informal comment from
Bankruptcy Judge Neil Olack. He said that the premise behind the proposed changes was
the thought that an objection to the debtor's discharge based on information supplied by
the debtor in the bankruptcy petition (i.e. the date of a prior bankruptcy case) did not
require all the procedural protections of a full-blown adversary proceeding.

Judge Wedoff said that some change to the rules, such as that proposed by the
Subcommittee, would be necessary to create uniformity of practice around the country.
In some courts, he said, the clerk's office will withhold the discharge based on the dates
of previous cases reported by the debtor in the petition even if no motion or adversary
proceeding is filed at all. Other courts require that a motion be filed, and still others
require a full-blown adversary proceeding.

The Reporter reviewed the proposed changes as set out at pages 3-5 of the memo.

Members made a number of suggestions. One member suggested that there should be no
deadline for filing a motion objecting to discharge, as opposed to the 60-day deadline

6



September 2007 Bankruptcy Rules Committee — Draft Minutes

proposed in the amendment to Rule 4004. Another member suggested that a deadline
might not be appropriate in chapter 13 cases because § 1328(f) provides that “the court
shall not grant a discharge ... if the debtor has received a discharge [in a specified time
preceding the current case].” Thus, the Court should not grant a discharge, no matter
when it learns of a discharge in a prior case. However, other members pointed out that
the rules already set deadlines notwithstanding similar language in § 727. After
additional discussion, the Committee approved Rule 7001 and Rule 4004(a) and
(c)(1), as set out in the materials at pages 3-5, with the following changes:

In the committee note to Rule 7001, delete “as is the case for other objections
to discharge” at the end of the second sentence, and change “904(c)” at the end of
the note to “9014(c);” and in

Rule 4004(a), line 3, add a comma after “complaint” and add *“, under Rule
7001(b)” after “or motion;” and in

Rule 4004(c)(1), line 17, add “, or motion under Rule 7001(b)” after
“complaint” and at line 21 add a comma after “complaint” and “under Rule
7001(b)” after “or motion.”

(B)  Proposed amendments to Rules 1007, 4004 and 5009 to provide additional notice
to the debtor that the case may be closed without the entry of a discharge if the
debtor fails to file the statement of completion of a personal financial
management course. The proposal is in response to comments submitted by the
National Bankruptcy Conference (Comment 06-BK-018) and the National
Association of Consumer Bankruptcy Attorneys (Comment 06-BK-020).

The Reporter said that the Subcommittee recommended changes to Rules 1007,
4004 and 5009 designed to give the debtor additional notice that failing to complete a
post-petition educational course and file the required form would result in the case being
closed without entry of the discharge. The Committee approved the proposed changes
to the three rules as set forth in the July 25 memo at Agenda Item 4, pages 7 - 11,
with the following edits:

Rule 4004(c)(4), line 51 (page 7), delete the rest of the sentence after “Rule
1007(b)(7)” through line 52;

, Rule 5009(b), line 11 (page 10), delete “the” and “a” and add the following

after “discharge”: “unless the statement is filed within the applicable time limit
under Rule 1007(c).”

(C)  Proposed amendment to Rule 1019 to allow objections to exemptions for a short
time period after conversion of a case to chapter 7. The proposal is in response to
comments filed by Bankruptcy Judges Dennis Montali (Comment 06-BK-054)
and Paul Mannes to resolve a split in the case law.

The Reporter said that Judges Montali and Mannes suggested rules amendments
to address what they see as an unfair opportunity for debtors to obtain the benefit of
excessive exemptions. They believe that some debtors played game of “gotcha” by
claiming a large exemption while also proposing a substantial repayment to creditors in a
chapter 11, 12, or 13 case. After the time to object to exemptions has passed, the debtor
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will convert to chapter 7. The judges believe this opportunity for abuse can be foreclosed
by creating a new exemptions-objection deadline when a case is converted to another
chapter.

The Subcommittee discussed four alternative fixes: alternative 1 -- a new time to
object to exemptions is established if the debtor converts a case to chapter 7 within one
year of the confirmation of an initial plan; alternative 2 -- a new time period is established
to object to exemptions when the debtor converts a case to chapter 7; alternative 3 -- no
new time period; and alternative 4 -- parties in interest can object to exemptions in the
converted case only upon a showing of cause to allow the objection. Although there were
advocates for each approach, the Subcommittee recommended the first alternative as the
best balance between preventing possible abuse on the one hand, and providing finality of
the objection period on the other hand. The Reporter distributed a handout showing
revisions to Rule 1019, which included a new subpart “b” that he said was meant to
accomplish alternative 1. :

One committee member agreed that there should be a new exemption objection
period if a case is converted shortly after filing, but argued that a new period should arise
only if conversion occurred within six months of the initial filing, rather than one year.
Another member thought there should always be a new time objection period after a
conversion, regardless of how long it had been since the initial filing. A third member
argued that no new time period was necessary because creditors already have an
.opportunity to object when the case is initially filed. Finally, Judge Perris suggested if
the change to Rule 1019 is adopted, that the proposed language at lines19 and 20 of the
handout could be improved to more clearly indicate when the time period would start.

After further discussion, the Committee recommended (with one vote against)
the changes to Rule 1019 in the handout distributed at the meeting with the
following change: delete “confirmation of” at line 20, and replace with “entry of an
initial order.”

(D)  Possible amendment of the rules to establish a procedure to govern “automatic
dismissals” under § 521(1) of the Code. This suggestion was prompted by
Comment 06-BK-011, submitted by Bankruptcy Judge Marvin Isgur, and
Comment 06-BK-020, submitted by the National Association of Consumer
Bankruptcy Attorneys.

The Reporter recapped the issue. Section 521(i) of the Bankruptcy Code requires
“automatic dismissal” of the case the 46th day after the petition date if an individual
debtor fails to file certain information. Among other things, the debtor must file “copies
of all payment advices or other evidence of payment received within 60 days before the
date of filing of the petition, by the debtor from any employer.” 11 U.S.C. § 521(a)(1).
The Reporter said that the courts have issued a number of decisions addressing the
automatic dismissal cases in which the debtor either did not file any payment advices or
filed fewer than all of the payment advices for the 60-day period prior to the filing of the
petition. The cases are not uniform.
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One group of opinions holds that the language of the statute is unambiguous and
must be strictly applied. Under this line of decisions, if the debtor fails to file any of the
required materials within the 45-day period, the case is automatically dismissed. Some
courts have observed, however, that overly strict interpretation could frustrate the intent
of Congress. For example, a debtor could use the 45-day automatic dismissal period
offensively get a case dismissed in order to prevent the case trustee from selling some of
the estate’s assets. In re Parker, 351 B.R. 790 (Bankr. N.D. Ga. 2006). Other courts have
concluded that, if the debtor files the most recent payment advice, and that payment
advice sets out the year-to-date figures for the debtor's income, dismissal is not
appropriate, even if the debtor has not "technically" complied with the statute.

Because the case law appears to be in flux regarding interpretation of 11 U.S.C.
§521(i), the Subcommittee recommends no change to the rules at this time. After
discussion, the Committee approved the Subcommittee's recommendation that no
change to the rules be made at this time with respect to automatic dismissals under
11 U.S.C. § 521(i). The Subcommittee and the Reporter will continue to monitor
case law developments in this area.

5. Report by the Subcommittee on Business Issues.

(A)  Proposed amendment to Rule 1007(a)(2) to set an earlier deadline for filing the
list of creditors in involuntary cases to facilitate timely noticing of the § 341
meeting of creditors in such cases. The proposal is in response to Comment 06-
BK-057 submitted by Chief Deputy Clerk Margaret Grammar Gay of the
Bankruptcy Court for the District of New Mexico.

The Reporter said ghat Ms. Gay suggested amending Rule 2003 to set a different
deadline for holding the § 341 meetings in an involuntary case. As currently written,
Rule 2003(a) requires that the § 341 meeting be held no fewer than 20 and no more than
40 days after the order for relief. Rule 2002 requires the clerk give at least 20 days notice
of the § 341 meeting. Ms. Gay asserts that the delay in receiving the list of creditors in
involuntary case makes it difficult to provide timely notice the § 341 meeting.

The Reporter said that the Subcommittee considered the suggestion and decided
that a better solution would be to amend Rule 1007(a)(2) to shorten from 15 to seven
days the time that the involuntary debtor has to file the required list of creditors.

One member thought that the suggested time period was too short because an
involuntary debtor’s books and records are usually in severe disarray. Other members,
however, commented that the same problem exists under the current time period. After
additional discussion, the Committee approved the Subcommittee's
recommendation to amend Rule 1007(a)(2) as set forth at Agenda Item S with the
following change: insert a comma after "final" in line 6 and change "7" to "seven."
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(B)  Report on further consideration of possible amendment to Rule 3015(f) to permit
post-confirmation objections by taxing authorities to chapter 13 plans. The report
reflects consideration of Comment 06-BK-015 submitted by the IRS and the
Sense of Congress provision set out in § 716(e)(1) of BAPCPA.

The Reporter explained that, at the Marco Island meeting, the Committee tasked
the Subcommittee with determining whether there is a way in which the rules could be
amended to further protect the interests of governmental units with respect to post-
confirmation tax return issues. He said the Subcommittee discussed the issue extensively,
but recommends no change to Rule 3015 because current law and administrative practice
provide sufficient protection for governmental units before and after plan confirmation,
and because allowing objections to confirmation of a plan that was previously confirmed
would introduce substantial uncertainty into the process. A motion to approve the
Subcommittee's recommendation to make no change to Rule 3015 carried without
opposition.

Report by the Subcommittee on Technology and Cross Border Insolvency.

(A)  Proposed amendments to Rules 5009 and 9001 and new Rules 1004.2 and 5012,
which were approved at the Seattle meeting and then were withdrawn with a
direction to the Subcommittee to consider whether a more extensive set of rules
should be adopted for chapter 15 cases.

The Reporter said that the Subcommittee met by teleconference on June 13, 2007.
He said it continued its recommendation that there be no comprehensive set of chapter 15
rules at this time. Instead, the Subcommittee was resubmitting the above rules with a few
minor changes. He said that Rule 9001 had not been changed since approved in Seattle.
With respect to Rules 5009 and 5012, he said that the Subcommittee recommended
deleting the “special notice” reference. Finally, he said the Subcommittee recommended
a slight change to the version of Rule 1004.2 that was approved in Seattle, and directed
the Committee’s attention to the version described as “Option one” at the bottom of page
3 of the memo at Agenda Item 6. Instead of asking the filer whether the pending foreign
preceding is a “foreign main preceding” or a “foreign non-main preceding” the rule
would instead require the filer to simply name the country in which the debtor has the
center of its main interests and to list each country in which a foreign proceeding is
pending. '

After discussion, the Committee voted to approve Rules 5009 and 9001 and
new Rules 1004.2 and 5012 as recommended by the Subcommittee with the
following changes: in the committee note to Rule 5009 on page 8 of the memo,
substitute “court” for “case” in the 6™ line. However, the Committee voted to hold
the changes in the “bullpen” until the Subcommittee reconsidered proposed
changes, described below, to Rule 1018.

(B)  Possible amendments to Rule 1018 or Rule 7001(7) regarding whether any action
brought seeking injunctive relief under §§ 1519(e) and 1521(e) is governed by

10
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Rule 7065. The proposal is in response to Comment 05-BR-037 submitted by the
Insolvency Law Committee of the Business Law Section of the State Bar of
California.

The Reporter said that the Subcommittee recommended revising Rule 1018 as set
forth on pages 13 and 14 of the memo at Agenda Item 6. The purpose of the proposed
changes was to make Rule 7065 applicable to actions for injunctive relief brought under
§§1519(e) and 1521(e). After discussing the matter, the Committee sent the
proposed Rule 1018 revisions back to the Subcommittee to revise the committee
note, and to clarify terminology problems outside the Chapter 15 context.

7. Report of Subcommittee on Privacy, Public Access, and Appeals.

(A)  Possible amendment to either Rule 8003 or Rule 8005 to better coordinate the
process governing appeals of interlocutory orders when the appellant also wishes
to obtain a stay of the order pending resolution of the appeal. The proposal was
submitted by Bankruptcy Judge Colleen Brown as Comment 06-BK-016.

Judge Pauley described Judge Brown’s comment. He said that, when a party
seeks leave to appeal an interlocutory order and also seeks a stay of the order pending the
resolution of the appeal, the motions are presented to different courts. The bankruptcy
court will address the stay issue, and the district court or the BAP will consider the
motion for leave to appeal. Judge Brown suggested that amending the rules to
consolidate such motions would facilitate the process. If consolidated, both motions
could be considered in the first instance by the bankruptcy court, which is more familiar
with the case. Judge Brown did not think this change in procedure would diminish the
BAP or district court’s authority because, even if the bankruptcy court denied the
consolidated motion, an appeal of that decision would be available. The Subcommittee
recommended against such consolidation because, under 28 U.S.C. § 158(a), the motion
for leave to appeal an interlocutory order can only granted by the appellate court. After
discussion, the Committee agreed with the Subcommittee and recommended no
change to the rules.

(B)  Proposed amendment to either Rule 9023 or Rule 8002 to respond to a pending
amendment to Civil Rule 59 that would extend the time to file motions to amend
judgment beyond the appeal deadline in bankruptcy cases.

Judge Pauley explained that in light of a proposed change to Civil Rule 59 that
would extend the deadline to file a motion to amend judgment to 30 days, there would be
a need to amend either Bankruptcy Rule 9023 (which incorporates Civil Rule 59), or
Bankruptcy Rule 8002 (the appeal deadline), so the deadline in the two bankruptcy rules
would work together. Currently, both rules have 10-day deadlines (scheduled to go to 14
days as a result of the time amendments). Judge Pauley said that in light of the
Committee’s decision last meeting in considering the time amendments to keep the
appeal deadline in bankruptcy cases short (14 days), that the Subcommittee
recommended applying the same 14-day deadline to motions to alter or amend. He said
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that Subcommittee’s recommendation for amending Rule 9023 was set forth as Option 1
on pages 4 and 5 of the memo at Agenda Item 7.

Some committee members argued in favor of the alternative option of expanding
the deadlines for both types of motions to 30 days so that they would be consistent with
the Civil Rules, and would thereby remove a trap for attorneys that practice in both
courts. These members also argued that a short deadline for appeals in bankruptcy cases
doesn’t really move the appeal along faster, but just gets the appeal filed more quickly.
And Judge Rosenthal explained that part of the Civil Rules Committee’s reasoning in
changing Rule 59 to 30 days was that the current 10-day deadline cannot be expanded
under the civil rules.

Other committee members said that the shorter period for appeals in bankruptcy
cases was appropriate because it moves discrete issues along in the process and, at least
with respect to issues that are not appealed, promotes finality.

The Reporter reminded members that the Committee’s decision at the last
meeting in favor of keeping the shorter appeal period in bankruptcy cases was due in part
to historical reasons. Like criminal cases, the appeal period in bankruptcy has always
been short, and he thought that there would be considerable resistance from the bar to an
expansion of the appeal period to 30 days. He suggested that, at a minimum, the issue
should wait until the Committee had the benefit of comments to the time amendments,
currently out for comment, which changed both periods from 10 to 14 days.

Several members agreed that waiting until the time amendment comments came
in made sense, but suggested that because the changes to Rules 9023 and 8002 in those
amendments were buried among changes to all the rules with time periods, that they
might not be noticed. Judge Swain suggested that comments would be more likely if the
Committee flagged the issue in a letter sent to major bankruptcy groups, and said that she
would undertake such an effort as incoming Chair. After further discussion, a motion
to table the matter until the next meeting carried 12-1, so that any comments to the
time amendments or a special solicitation could be considered.

(C)  Possible amendment to Official Form 10 or Rule 3001 to restrict disclosure of
highly personal information contained in the debtor’s medical records by advising
creditors holding health care claims to submit only the minimally necessary
information. The proposal was in response to part of Comment 06-BK-016
submitted by Judge Colleen Brown.

Judge Pauley said that the Subcommittee also considered Judge Brown’s
suggestion to amend the rules to admonish creditors not to include information of a
“highly personal nature” in the attachments submitted in support their claims. He said
that the Subcommittee ultimately rejected Judge Brown's suggestion because it was
unable to craft language in a rule with enough specificity that the creditor would know
what not to do. Also, the Subcommittee thought that at least with respect to medical
records, HIPAA regulations might sufficiently cover the matter. The Subcommittee did

12
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recommend, however, that the matter be referred to the Forms Subcommittee to consider
the possibility of amending either Form 10, or the instructions to that form, to remind
creditors of the existence of HIPAA regulations. After discussion, the Committee
referred the matter to the Forms Subcommittee.

Report of Subcommittee on Forms.
(A)  Revision of proposed Form 27 prior to publication.

The Chair reported that after the Marco Island meeting, the Forms Subcommittee
met by teleconference to discuss whether newly proposed Form 27, which was scheduled
to be published for comment in August 2007, could be modified before publication to
accommodate the requirement of Rule 4008 that the debtor explain the difference
between total income and expenses on schedules I and J, and the income and expenses
reported at the time of reaffirmation. He said that the Subcommittee concluded that by |
adding a signature line for the debtor on the proposed form, the debtor could comply with
the rule without filing an additional, and duplicative, statement. After discussing the
matter with the head of the Rules Committee Support Office, the Chair said he had
approved publishing Form 27 for comment with the amendments shown at Agenda Item
8 so that the bench, bar, and public would have the benefit of all contemplated changes
during the comment period.

(B)  Possible refinement of the definition of “creditor” on the back of Official Form
10, the Proof of Claim.

The Chair said that the Subcommittee recommended revising the definition of
“creditor” on the back of Form 10 to more closely match the statutory definition found at
11 U.S.C. § 506(a). He said that the proposed revision was shown at in the agenda
materials. The Committee approved revision of the definition of “creditor” as
follows: “The creditor is a person, corporation, or other entity owed a debt by the debtor
that arose on or before the date of the bankruptcy filing. See 11 U.S.C. § 101(10).”

Upon the recommendation of a member, the Chair referred the proposal back to the
Subcommittee and asked the Subcommittee to suggest a similar revision to the
definition of “claim” on the same form.

(C)  Proposed revision of Form 16A (Caption Full) to require the filer to provide the
debtor's “Employer Identification Number” (if one exists) rather than the
“Employer’s Identification Number.”

The Chair reported that the Subcommittee also recommended correcting a
typographical error on Form 16A so that rather than requiring the debtor to report its
“Employer’s Identification Number,” that it instead report its own “Employer
Identification Number” (if one exists). The Chair said that after discussing the matter
with the head of the Rules Committee Support Office and determining that the change
was merely technical and did not require publication, he had approved transmitting the

13
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revised form to the Judicial Conference with a recommended effective date of December
1, 2007.

(D)  Oral report on the status of the long-range review of the Bankruptcy Forms,
including Judge Isgur’s proposal (Comment 06-BK-011) to renumber the forms
filed at the beginning of consumer cases.

The Chair referred the Committee to the “Forms Modernization Report” in the
materials and explained that the Forms Subcommittee met by teleconference on June 18,
2007, and endorsed the idea first presented by Judge Walker that there should be a formal
undertaking to review and modernize the bankruptcy forms. During the teleconference,
the Subcommittee determined that the project would be long-term, and, because of policy
considerations, would likely require input from the AO and other Judicial Conference
committees. Accordingly, the Subcommittee recommended that the Committee explore
the possibility of setting up a working group that would report back to the Committee.

Peter McCabe endorsed the working group concept because of the policy
implications inherent in the project. He said that on one level, the project simply required
a review of existing forms with an eye toward simplification, improving clarity, and
removing redundant information. And that part of the project clearly came within the
purview of this Committee. '

Mr. McCabe anticipated, however, that no matter how the forms are reorganized,
that much of the information filled in by debtors could, and in the future likely would, be
submitted electronically. As a result, he envisioned that the courts would soon become
the repository of vast amounts of personal, highly-searchable, detailed information about
bankruptcy filers. He said'that a policy addressing what the AO and the courts would do
with such information, and for distributing such information outside the court family, was
currently under consideration by other Judicial Conference committees in connection
with the EOUST’s request that Judicial Conference require the mandatory use of so-
called “smart” or “data-enabled” forms (i.e., PDF forms with tagged field data). After
additional discussion, the Committee voted to authorize the Chair to take the
necessary steps to form the working group with this Committee acting as the lead
committee in the project. ‘

Possible technical amendment to Rule 2016(c) to conform the rule to the amendments to
~ section 110(h) of the Code by BAPCPA.

The Reporter explained that there was a need for a technical amendment to
Bankruptcy Rule 2016(c). He said that as a result of the 2005 amendments to § 110 of
the Bankruptcy Code, a bankruptcy petition preparer must now file a declaration of
compensation together with the petition, rather than within 10 days after filing the
petition. He said that the changes made the 10-day filing deadline for the declaration in
Rule 2016, and the rule’s cross-referenced to § 110(h)(1), incorrect. And he moved that
the Commuittee approve the changes proposed at Agenda item 9 to be forwarded without
publication at the appropriate time to the Standing Committee for approval and

14
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submission to the Judicial Conference and the Supreme Court. The Committee
approved the recommendation.

(After the meeting, the Style Subcommittee expressed concern Rule 2016 may require an

additional amendment. As a result, the Chair deferred the transmission of the proposed
amendment and referred it to the Consumer Subcommittee for further consideration.)

Discussion Items

10. Possible amendment to Rule 1017(e) to address issues identified in Bankruptcy Judge
Wesley Steen’s opinion in In re Cadwallder, 2007 WL 1864154 (Bankr. S.D. Tex. 2007).

The Reporter said the Cadwallder case pointed out a statutory ambiguity with
§704(b), which gives the United States Trustee “not later than10 days after the date of the
first meeting of creditors” to file the presumption of abuse statement, and 30 more days to
file a motion to dismiss in the case. The Report said that the statute was ambiguous
because it does not provide any guidance as to whether the initial 10 days begins to run
on the first day the § 314 meeting is held, or when the meeting is concluded.

In Cadwallder, Judge Steen ultimately concluded that § 704(b) does not set a
deadline for the U.S. Trustee at all, but merely sets forth a duty. He suggested to the
Committee, however, that as currently drafted, Rule 1017(e) could be read to assume that
there is a § 704(b) deadline and that such deadline is always earlier than the 60-day
deadline established by Rule 1017(e). He thought that clarity could better be achieved by
removing any reference to § 704(b) from the rule.

The Reporter said that he did not think a change to the rule was appropriate at this
time. He said that the reason Rule 1017(e) explicitly sets deadlines “except as otherwise
provided in § 704(b)(2),” is to avoid the appearance of a conflict between the rule and the
statute. Further, although the Cadwallder court concluded § 704(b) did not establish a
deadline for the U.S. Trustee, other courts have found the opposite. Accordingly, the
Reporter recommended that the rule remain unchanged unless a consensus develops in
the case law in support of the Cadwallder holding. After discussion, the Committee
approved the Reporter’s recommendation to make no change to Rule 1017(e) at this
time.

Information Items

The Committee was reminded that the next meeting was scheduled for March 27-28,
2008, at The Inn at Perry Cabin in St. Michaels, MD.

Before closing the meeting, the Chair made several comments. He thanked the

Committee on behalf of himself and Judges Klein and McFeeley, all who were rotating off. He
said it has been a fascinating and rewarding eight years. He asked that the minutes reflect his
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gratitude to the Administrative Office staff, including, among others, Jim Wannamaker, Scott
Myers, James Ishida, and John Rabiej.

The Chair also reminded the members that, in spite of the rash of rules and forms changes
in response to BAPCPA, the rules-making process is normally a deliberative process and that the
Committee should take its time to consider changes. He added that rules and forms should be
changed only infrequently and that, even when improvements might seem warranted, there
should be a bias toward giving existing formulations precedential value.

Finally, Judge Rosenthal, as Chair of the Standing Committee, asked that the minutes
reflect the appreciation of the Standing Committee for all of the work performed by this
Committee in response to the enactment of BAPCPA, and of Judge Zilly’s leadership in

particular.

Respectfully submitted,

Stephen “Scott” Myers
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MEMORANDUM

TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES

FROM: CONSUMER SUBCOMMITTEE

RE: PROPOSED RULES 1017.1 AND 4008; EXHIBIT D TO OFFICIAL FORM 1
DATE: MARCH 2, 2008

In August, proposed new Rule 1017.1 was published along with a proposed amendment
to Rule 4008. Under Rule 1017.1, a debtor’s certification of exigent circumstances warranting a
postponement of the obligation to obtain a credit counseling briefing would be deemed
satisfactory to the court in the absence of action taken either by the court or a party in interest
within 14 days after the commencement of the case. The amendmeht to Rule 4008 simply adds
language to the rule that would require the use of proposed Official Form 27, the reaffirmation
00\-/er sheet.

The Consumer Subcommittee considered the comments submitted on each of these
" rules and recommends that proposed Rule 1017.1 be withdrawn. In concluding that
withdrawal of the rule was appropriate, the Subcommittee also decided that Exhibit D to the
voluntary petition should be amended slightly to better implement £he requirements of
§ 109(h)(3), which governs the exigent circumstances exception. The Subcommittee thus
suggests that the Advisory Committee approve the proposed amendment to Exhibit D that
is attached to this memorandum. The Consumer Subcommitfeé also recommends that the
~amendment to Rule 4008 be approved and sent on to the Standing Committee. The issues
relating to Rule 4008 are much simpler than those relating to proposed Rule 1017.1, so the memo
addresses the recommendation regarding Rule 4008 first.
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Rule 4008

The Committee received only two comments that addressed Rule 4008, and each of those
comments made only passing references to the rule. The first comment was Comment 07-BK-
016 submitted by Mr. Steve Bartlett (CEO and President, Financial Services Roundtable),

and the second was Comment 07-BK-020 submitted by the American Bankers Association,
et. al. Each of these comments indicated general support for the reaffirmation agreement cover
sheet, but they also urged the Committee to consider adopting an Official Form Reaffirmation
Agreement in addition to the cover sheet. The Subcommittee considered the suggestion and
concluded, as it has in the past, that the Director’s Form of reaffirmation agreement is sufficient,
and that an Ofﬁcial Form for the reaffirmation agreement itself would not be prudent. The
Subcommittee reached this conclusion because § 524 already includes substantial language that
reaffirmation agreements must include, so an attempt to draft an Official Form would, in large
part, simply repeat the statute. Moreover, even though the Code requires the use of this
language, the Code also recognizes that the order of the provisions can be changed. Additionally,
reaffirmation agreements can contain an almost unlimited number of other provisions relevant to
the particular agreement. Consequently, the Subcommittee concluded that the Advisory
Committee’s previous decision was correct that an Official Form reaffirmation agreement should
not be promulgated. The Subcommittee, however, recommends that the proposed
amendment to Rule 4008 be approved as published and forwarded to the Standing

Committee.
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Rule 1017.1

The Committee received five comments proposed new Rule 1017.1. Proposed Rule
1017.1 implements § 109(h)(3) of the Code regarding the postponement of an individual debtor’s
obligation to complete prepetition bankruptcy credit counseling. The rule creates a default
procedure that requires the court or any party in interest to challenge a debtor’s certification that
exigent circumstances warrant the allowance of a postponement of the credit counseling
obligation. Unless the court or a party in interest (most likely the United States trustee) moves
within 14 days after the filing of the debtor’s § 109(h)(3) certification, the certification is deemed
to be satisfactory to the court. If a motion is filed and the court concludes that the certification is
not sufficient, the court must enter an appropriate order that effect no later than 21 days after the
filing of the certificate. Moreover, the court’s order must specify why the certificate is not
satisfactory. The following summarizes the comments on the proposed rule.
Comment 07-BK-006 Bankruptcy Judge Marvin Isgur (S.D. Tex.) Judge Isgur raised an
important point about the proposed rule that the Subcommittee must consider at the outset. That
is, is the ruie needed? He notes that he has not had a single case in the past year (with over 2,000
cases during that time) in which the issue has arisen. He suggests that the availability of credit
counseling makes this exception almost unnecessary. Thus, the question arises whether there is a
need for the rule.

Beyond this question, however, Judge Isgur offers several other comments on the
proposal. First, he expresses concern about the timing of the matter, particularly because § 109
has an outside limit for the extension of time for a debtor to complete the counseling. Under

§ 109(h)(3)(B), the debtor must obtain the credit counseling at the very latest no later than 45
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days after the commencement of the case. Part of Judge Isgur’s problem with the timing of
actions under the proposed rule is, however, not as significant as he suggests. Ibelieve that his
comment confuses the timing of the filing of the debtor’s certification of e);igency with the
timing of the filing of the motion under proposed Rule 1017.1. The certification is due with the
petition under Rule 1007(b)(3) and (c) which will become effective on December 1, 2008,
assuming that the rules process proceeds as normally it does. If the certification is filed with the
petition, the court and parties in interest have two weeks to move to deny the debtor’s request,
and the court will have at least a week to determine if a postponement of the obligation is
warranted. While these are hardly generous time frames, the Subcommittee considered that issue
and concluded that they were sufficient and would fit within the overall time frame established
by § 109(h)(3)(B). Ido not believe that this part of Judge Isgur’s comment warrants a change in
the proposed rule.

Judge Isgur raises another fundamental question about the proposed rule. Specifically, he
notes that the rule is structured to create a default application of § 109(h)(3)(A)(ii1), but it does
not address whether the debtor has met the requirements of subparagraphs (i) and (i1). He states
that the postponement of the obligation requires the presence of all three components of § 109(h)
(3)(A) and not just compliance with subparagraph (ii1). He then poses a hypothetical which he
believes demonstrates that the rule as proposed is ambiguous. I would amend his hypothetical
slightly to highlight the point just a bit more. Assume that a debtor files a certification with her
petitjon that describes the exigent circumstances that she asserts warrant a postponement. The
certification, however, also states that the debtor sought counseling only one day prior to filing

the petition and was informed that counseling would be available on the very next day. Under

Page -4-
20



the proposed rule, in the absence of a motion objecting to the postponement, the certification
would be deemed satisfactory to the court. On its face, however, it would still not meet the
requirement of § 109(h)(3)(A)(i1). The debtor arguably would not be eligible for relief, and
would be vulnerable to a motion to dismiss the case. Judge Isgur submitted a proposed rule to
substitute for the published version. His draft in Part 1 establishes what compliance with the
section requires. I think this is unnecessary because it essentially just restates the statute. Part 2
of his proposal somewhat mirrors the published version of the proposed rule with a couple of
exceptions. First, it continues the notion that the debtor can file the certification up to 7 days
after the commencement of the case. Second, it does not include any requirement of notice to the
debtor of a motion objecting to the certification. Judge Isgur’s version, however, is framed in
terms of compliance with § 109(h)(3)(A) rather than simply in terms of the court’s satisfaction as
in the published rule.

Comment 07-BK-016 Mr. Steve Bartlett (CEO and President, Financial Services
Roundtable) Mr. Bartlett opposes the adoption of the rule as creating an exception to the
prebankruptcy credit counseling requirement withopt any authority under the Bankruptcy Code.
He states that the rule would allow certifications to be effective even if they were obviously
invalid or fraudulent unless a party in interest objected. He also suggests that the rules provide
that a valid certificate from a credit counseling agency be subject to renewal for an additional 180
days (making the certificates “valid” for a year) so that consumers who try but fail in a non-
bankruptcy repayment blan can be eligible for bankruptcy relief without the need for anofhér
counseling session. I do not believe that we could propose such a rule. It would seem to

contradict the terms of § 109(h).
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Comment 07-BK-020 American Bankers Association, et. al. This comment is quite similar to
that submitted by the Financial Services Roundtable. It opposes the rule and states that it
believes that the rule disregards the statute and improperly shifts the burden of demonstrating
exigency away from the debtor and onto other interested parties. The group asserts that the
proposed rule would read § 109(h)(3)(A)(iii) “out of the Code.” They suggést that unscrupulous
debtors or their attorneys would have an incentive to file certifications that do not justify the
allowance of a postponement in the hope that they will slip by the court and parties in interest.
The comment states that Congress considered it very important that debtors receive pre-

| bankruptcy counseling, and the rule as proposed would frustrate that purpose by permitting
debtors to circumvent the obligation solely by filing the certification. In the absence of action,
the exception is allowed. The comment also questions whether there is any need for the rule
given the lack of problems that have arisen. It also notes that there is no provision in the rule for
service of the debtor’s certification on creditors (the comment notes that there is no proposed

- amendment to Official Form 9 that would include such a notice), so that they would not have a
realistic opportunity to object. Furthermore, the comment continues, even if notice is received,
they question whether the 14 day time period is sufficient for creditors to act.

Comment 07-BK-021 Bankruptcy Judge Robert Grant (N.D. Ind.) Judge Grant supports the
idea of a rule that would bring “closure” on thé issue, but he argues that the deadlines in the
proposed rule are too short, particularly for creditors and perhaps for the debtor. He notes that
they may also be too short for the court, and he states that in many instances discrepancies or
insufficiencies in the certification can be remedied if the debtor has another opportunity to

submit additional information to the court. Judge Grant is also concerned that the time for the
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court to act is too brief, and he closes by suggesting that the deadlines for the motion and actions
could be tied to the timing for the § 341 meeting of creditors. I think his suggestions might not
fit with the outside limit on the completion of the credit counseling under § 109(h)(3)(B) which
establishes 45 days after the commencement of the case as the final deadline for the completion
of the counseling. Nonetheless, his concerns regarding the brief time limits echo those that were
suggested in other comments.

07-BK-023 Chief Deputy Clerk of the Bankruptcy Court, Margaret Grammar Gay
(D.N.M) Ms. Grammar Gay and her staff urge that this rule be withdrawn. She supports Judge
Isgur’s position that there is no need for the rule at this time. They have a process that works
well whenever the situation arises. She also suggests that the procedure set out in the proposed
rule would put the court under a very difficult time restriction. If a motion is made on the 14"
day after the commencement of the case, and the court must issue a ruling by tﬁe 21% day, the
court has only a week to schedule, notice, hear, decide, and write its order on the issue. Ms.
Grammar Gay also notes that under the current forms, it would be very difficult to track the cases
in which certification matters must be heard, whereas if the process were commenced by the
filing of a motion seeking the relief, that would be entered on the docket separately and could be

tracked in CM/ECF.

Subcommittee Consideration and Recommendation

Given the prevalence of comments on whether there exists a need for proposed Rule
1017.1, the Subcommittee began its consideration of the rule with that question. There was a

consensus that the experience of the Subcommittee members was the same as that described in
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the comments. That is, the number of persons seeking relief under § 109(h)(3) is exceedingly
small. The widespread availability of consumer credit counseling briefings makes it very
unlikely that a debtor could not obtain the briefing in the five day period required under the
Code. The consensus as well was that if such situations arose, they could be handled by the
courts without much difficulty. As a result, the Subcommittee concluded and recommends to the
Advisory Committee that proposed Rule 1017.1 be withdrawn as unnecessary.

That conclusion, however, did not end the Subcommittee’s discussion of the matter. The
proposed rule would have operated in tandem with a proposed amendment to Exhibit D to
Official Form 1, the voluntary petition. In its currently effective form, Eghibit D requires the
debtor to file a separate motion that would restate the exigent circumstances that would also be
set out on Exhibit D. The proposed rule rejected the idea that the debtor needs to file such a
motion becauée the certification would already contain all or nearly all of the necessary
information and allegations for the court to rule. This concept remains true, so the Subcommittee
concluded that current Exhibit D should be revised (as was already approved by the Advisory
Committee) to delete any reference to the need for the debtor to file a motion with the court to
grant the postponement of the credivt counseling briefing obligation. That approved form,
however, also includeci statements regarding the timing of motions by the court and parties in
interest and the deadline for the court to act on the request for the postponement. These
references are no longer appropriate in the absence of Rule 1017.1, so the Subcommittee
recommends that Exhibit D be adopted in the form attached to this memo. The Subcommittee
also recommends that this change be recommended to the Standing Committee for its

approval and the subsequent approval by the Judicial Conference with the form to become
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effective on December 1, 2008. The version of Exhibit D that was previously approved for use
in conjunction with proposed new Rule 1017.1 was recommended for adoption with an effective
date of December 1, 2009, the same effective date as would have applied to the proposed new
rule. There is no longer any reason to delay the effective date of the proposed amendment to

Exhibit D of Official Form 1, so the Subcommittee recommends the earlier effective date.
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B 1D (Official Form I, Exhibit D) (12/08) (DRAFT)

UNITED STATES BANKRUPTCY COURT

District of

Inre Case No.
Debtor | (if known)

EXHIBIT D - INDIVIDUAL DEBTORIS STATEMENT OF COMPLIANCE WITH
CREDIT COUNSELING REQUIREMENT

Warning: You must be able to check truthfully one of the five statements regarding
credit counseling listed below. If you cannot do so, you are not eligible to file a bankruptcy
case, and the court can dismiss any case you do file. If that happens, you will lose whatever
filing fee you paid, and your creditors will be able to resume collection activities against
you. If your case is dismissed and you file another bankruptcy case later, you may be
required to pay a second filing fee and you may have to take extra steps to stop creditors(]
collection activities.

Every individual debtor must file this Exhibit D. If a joint petition is filed, each spouse
must complete and file a separate Exhibit D. Check one of the five statements below and attach
any documents as directed.

O 1. Within the 180 days before the filing of my bankruptcy case, [ received a briefing
from a credit counseling agency approved by the United States trustee or bankruptcy
administrator that outlined the opportunities for available credit counseling and assisted me in
performing a related budget analysis, and I have a certificate from the agency describing the
services provided to me. Attach a copy of the certificate and a copy of any debt repayment plan
developed through the agency.

O 2. Within the 180 days before the filing of my bankruptcy case, [ received a briefing
from a credit counseling agency approved by the United States trustee or bankruptcy
administrator that outlined the opportunities for available credit counseling and assisted me in
performing a related budget analysis, but I do not have a certificate from the agency describing
the services provided to me. You must file a copy of a certificate from the agency describing the
services provided to you and a copy of any debt repayment plan developed through the agency
no later than 15 days after your bankruptcy case is filed.
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B 1D (Official Form 1, Exh. D) (12/08) — Cont.

O 3. I certify that I requested credit counseling services from an approved agency but was
unable to obtain the services during the five days from the time I made my request, and the
following exigent circumstances merit a temporary waiver of the credit counseling requirement
so I can file my bankruptcy case now.
[Summarize exigent circumstances here.]

If your certification is satisfactory to the court, you must still obtain the credit
counseling briefing within the first 30 days after you file your bankruptcy petition and
promptly file a certificate from the agency that provided the counseling, together with a
copy of any debt management plan developed through the agency. Failure to fulfill these
requirements may result in dismissal of your case. Any extension of the 30-day deadline
can be granted only for cause and is limited to a maximum of 15 days. If the court is not
satisfied with your reasons for filing your bankruptcy case without first receiving a credit
counseling briefing, your case may be dismissed.

0O 4. I am not required to receive a credit counseling briefing because of: [Check the
applicable statement.] [Must be accompanied by a motion for determination by the court.]

O Incapacity. (Defined in 11 U.S.C. § 109(h)(4) as impaired by reason of mental
illness or mental deficiency so as to be incapable of realizing and making rational
decisions with respect to financial responsibilities.);

O Disability. (Defined in 11 U.S.C. § 109(h)(4) as physically impaired to the
extent of being unable, after reasonable effort, to participate in a credit counseling
briefing in person, by telephone, or through the Internet.);

O Active military duty in a military combat zone.

O S. The United States trustee or bankruptcy administrator has determined that the credit
counseling requirement of 11 U.S.C. § 109(h) does not apply in this district.

I certify under penalty of perjury that the information provided above is true and
correct.

Signature of Debtor:

Date:
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COMMITTEE NOTE

Paragraph 3 of Exhibit D is amended to delete any
reference to a requirement that a debtor file a motion with the court
to obtain an order approving a request for the postponement of the
debtor’s obligation to obtain a credit counseling briefing prior to
the commencement of the case. The paragraph immediately
following numbered paragraph 3 is also amended to reflect the
deletion of the need for a separate motion beyond the completion
of the certification itself. That paragraph continues warn the
debtor that the case may be dismissed if the court does not find that
a postponement is warranted. It also advises the debtor that, even
if the court concludes that postponement of the obligation is
appropriate, the debtor still must complete the briefing within the
time allowed under the Code.
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MEMORANDUM

TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES
FROM: CONSUMER SUBCOMMITTEE

RE: RULE 2016 AND PETITION PREPARERS

DATE: MARCH 3, 2008

The 2005 amendments to the Bankruptcy Code included a change to § 110(h) that
renumbered former subsection (h)(1) as subsection (h)(2). This caused the cross reference in
Bankruptcy Rule 2016(c) to bé incorrect. Initially, the Advisory Committee approved a
technical amendment to the rule at the September 2007, but further concerns about the operation
of the rule as currently written were raised when the Style Subcommittee considered the
proposed amendment.

Specifically, the rule as it is currently written requires a petition preparer to file a
declaration under § 110(h)(1) of the Code and transmit that document to the United States trustee
within 10 days after the filing of the petition. In general, the declaration must disclose all fees
that the petition preparer received from or on behalf of the debtor in the 12 months prior to the
filing of the petition in the case. In 2005, BAPCPA amended that Code section and redesignated
the operative provision as § 110(h)(2). Therefore, a teéhnical amendment to Rule 2016(c) was
proposed that would have changed the statutory reference in the rule from § 110(h)(1) to
§ 110(h)(2). That change, along with changing the time to file a supplemental schedule from 10
to 14 days as a part of the time computation rule changes, seemed to address the problem.
However, upon further review, it became apparent that the fix to the rule was not so simple.

The Code was amended not only by redesignating the subsection, but also by changing
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the time within which the document must be filed. Under former § 110(h)(1), the petition
preparer was required to file the declaration “within 10 days after the filing of a petition.” The
amended provision requires that the declaration be filed “together with the petition.” The
‘problem is that the petition prepafer does not file the petition. Therefore, simply requiring the
petition preparer to file the declaration with the petition as provided under thé Code may not
work. Usually, the debtor files the petition at some time after the preparer has provided the
assistance to the debtor. The preparer may not know when or even if the petition is being filed.
Moreover, the filing of the petition alone might be considered the unauthorized practice of law,
and § 110(k) specifically provides that the section does not authorize a petition preparer to
engage in any acﬁvity that would constitute the unauthorized practice of law. Therefore, the
rule could not be amended in the manner proposed at the September 2007 meeting.

The Consumer Subcommittee reconsidered the matter and now proposes an amendment
to Rule 2016(c) that both corrects the cross reference and problem created by the new time of
filing requirement set out in the statute. The rule provides that the petition preparer must deliver

the declaration required under § 110(h)(2) to the debtor “before the petition is filed.” The rule

further provides that the declaration “shall be filed with the petition.” The rule places the burden

of filing the declaration on the person who files the petition thereby avoiding the problem of

requiring the petition preparer to engage in actions that might be construed as the practice of law.

The rule also provides that the petition preparer has the duty to file any supplemental declaration

under the rule.
The Subcommittee recommends this amendment for approval by the Advisory

Committee as a technical amendment that should not require publication. It could be
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recommended to the Standing Committee for adoption by the Judicial Conference and the '

Supreme Court without the need for publication.

Rule 2016. Compensation for Services Rendered and
Reimbursement of Expenses

EE I S A

(c) Disclosure of Compensation Paid or Promised to Bankruptcy
Petition Preparer. Every bankruptcy petition preparer for a debtor

shall fite deliver to the debtor, before the petition is filed, a the

declaration under penalty of perjury andtransmit-thedectaratronto

required by § 110(h)tH) (2). The declaration must disclose any fee,
and the source of any fee, received from or on behalf of the debtor
within 12 months of the filing of the case and all unpaid fees
charged to the debtor. The declaration must describe the services
performed and documents prepared or caused to be prepared by the

bankruptcy petition preparer. The declaration shall be filed with

the petition. The petition preparer shall file a A supplemental

statement shattbefited-within 46 14 days after any payment or

agreement not previously disclosed.

COMMITTEE NOTE
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Subdivision (c) is amended to conform to a 2005 amendment to
§ 110(h)(1) of the Bankruptey Code which now requires that the
declaration be filed with the petition. The amendment to the rule
corrects the cross reference to § 110(h)(1) of the Code which was
redesignated as subparagraph (h)(2) of the section by the 2005
amendment. In addition, the 10-day period for filing a
supplemental statement is extended to 14 days to conform to the
proposed time computation amendments and the adjustment of
most periods of less than 30 days to multiples of seven days.
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MEMORANDUM

TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES
FROM: JEFF MORRIS, REPORTER

RE: PREVIOUSLY APPROVED AMENDMENTS TO RULE 5009
DATE: MARCH 3, 2008

At the Jackson Hole meeting in September, the Advisory Committee approved an
amendment to Rule 5009 requiring that the clerk give the debtor notice that the éase will be
closed without entry of a discharge unless the debtor files the statefnent required by Rule
1007(b)(7) within the applicable time limit under Rule 1007(c). Because another proposed
amendment to Rule 5009 is part of the package of chapter 15 amendments, the Committee
directed that both amendments to Rule 5009 be held in the “bullpen” pending the resolution of
unrelated issues with proposed amendments to Rule 1018.

Amendments to resolve the Rule 1018 questions are again before the Committee at this
meeting, and this memorandum sets out the text of the amendments to Rule 5009 for their
inclusion with other rules for consideration by the Standing Committee at its June 2008 meeting.
(For clarity, both amendments to Rule 5009 are set out here.) The revisions reflect the decisions
of the Advisory Committee at the Jackson Hole meeting and the work of the Style

Subcommuittee.

RULE 5009. Closing Chapter 7 Liquidation, Chapter 12
Family Farmer’s Debt Adjustment, ard Chapter 13
Individual’s Debt Adjustment, and Chapter 15 Ancillary and
Cross-Border Cases

(a) CASES UNDER CHAPTERS 7. 12. AND 13. Ifin
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a chapter 7, chapter 12, or chapter 13 case the trustee has filed a
final report and final account and has certified that the estate has
been fully administered, and if within 30 days no objection has
been filed by the United States trustee or a party in interest, there
shall be a presumption that the estate has been fully administered.

(b) NOTICE OF FAILURE TO FILE RULE 1007(b)(7)

STATEMENT. If an individual debtor in a chapter 7 or 13 case

has not filed the statement required by Rule 1007(b)(7) within 45

days after the first date set for the meeting of creditors under §

341(a) of the Code, the clerk shall promptly give the debtor notice

that the case will be closed without entry of a discharge unless the

statement is filed within the apnlicable time limit under Rule

1007(c).

(c) CASES UNDER CHAPTER 15. A foreign

representative who has been recognized under § 1517 of the Code
shall file a final report when the purpose of the representative’s

appearance in the court is completed. The report shall describe

the nature and results of the representative’s activities in the

United States court. The foreign renresentativc‘ shall transmit the

report to the United States trustee, and serve it on the debtor, all

persons or bodies authorized to administer foreign proceedings of

the debtor, all parties to litigation pending in the United States in
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which the debtor is a party at the time of the filing of the petition,

and such other entities as the court may direct. If within 30 days

no objection has been tiled by the United States trustee or a party

in interest, there shall be a presumption that the case has been fully

administered. _
COMMITTEE NOTE

The rule is amended to redesignate the former rule as
subdivision (a) and adding a new subdivisions (b) and (c) to the
rule. Subdivision (b) requires the clerk to provide notice to an
individual debtor in a chapter 7 and 13 case that the case may be
closed without the entry of a discharge due to the failure of the
debtor to file a timely statement of completion of a personal
financial management course. The purpose of the notice is to
provide the debtor with an opportunity to complete the course and
file the appropriate document prior to the filing deadline. Timely
filing of the document avoids the need for a motion to extend the
time retroactively and avoids the potential for closing the case
without discharge, with the potential for reopening with an
additional filing fee. Timely filing also benefits the clerk’s office
by reducing the number of instances in which cases must be
reopened.

Subdivision (c) requires a foreign representative in a
chapter 15 case to file a final report setting out the foreign
representative’s actions and results obtained in the United States
court. It also requires the foreign representative to serve the
report, and provides interested parties with 30 days to object to the
report. In the absence of a timely objection, a presumption arises
that the case is fully administered, and the case may be closed
under § 350.
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MEMORANDUM

TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES
FROM: JEFF MORRIS, REPORTER

RE: AUTOMATIC DISMISSALS UNDER § 521(i)(1)
DATE: MARCH 3, 2008

The Advisory Committee considered whether to prdpose any amendments to the
Bankruptcy Rules or Official Forms to implement the “automatic dismissal” language of
§ 521(1)(1) of the Code at the meeting at Marco Island, and then again briefly at Jackson Hole.
Given the state of the law at the time, the Committee concluded that no action should be taken
until there appears to be a consensus in the courts about the proper way in which to implement
the statute. Attached to this memo is a reprint of the memorandum that was included in the
Jackson Hole materials at Tab 4.D. That memorandum concluded that the case law had not
sufficiently developed to present a consensus solution to the problem of debtors who fail to file
all of the required documentation. Some courts have taken a very literal approach to the issue
and concluded that the plain meaning of the statute requires the dismissal of the case if any of the
required documentation is missing. Other courts have held that the statute should be construed
to prevent a debtor from acting in bad faith to manipulate the process by forcing a dismissal of al
case that the debtor no longer wants to pursue, even if dismissal is contrary to the interests of
creditors. These conflicting positions are held by a number of courts, and in the decisions issued
since the Jackson Hole meeting, there does not seem to be anything closer to a consensus arising.

Two recent decisions offer an example of these contrasting positions. In In re Hall, 368

B.R. 595, 602 (Bankr. W.D. Tex. 2007), the debtor was a repeat filer of bankruptcy petitions.
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He had acted in what the court certainly considered bad faith in an earlier case, and in the
subsequent case again failed to comply with the Code and rules. For example, he regularly
answered questions posed on the schedules with “TBA” meaning “to be added”, and he almost
universally responded to questions at the § 341 meeting with an invocation of his 5" amendment
privilege against self-incrimination. After a series of procedural maneuvers, the debtor moved to
dismiss the case because he had failed to file all of the required documentation in the case. The
court granted the dismissal over the objection of the trustee in the case who urged the court to
continue the case and to enjoin the debtor from controlling any of the property of the estate. The
court did, however, “condition” the automatic dismissal of the case on a prohibition against the
debtor filing another bankruptcy case for two years from the date of the order. In the course of
the opinion, the court stated:
This case is the poster child for a bad faith debtor. Relying upon the decision
of the Supreme Court in Marrama, this Court concludes that when a debtor
seeks an order confirming the dismissal of his case under § 521(i)(2) by
reason of his own defalcation under § 521(a)(1), it is legitimate for the Court
to inquire into the motivation and/or good faith (or lack thereof) of the debtor
in seeking such order; and, in the event the debtor is acting in bad faith, to

properly condition such dismissal so that the debtor is not rewarded by his
own malfeasance.

368 B.R. at 602.

In partial contrast to Hall, the court in Warren v. Wirum, 378 B.R. 640 (N.D. Cal. 2007),
did not address the impact of the Supreme Court’s Marrama decision on the ability of the court
to protect against bad faith actions by a debtor who is seeking dismissal of a case under §

521(i)(2). Instead, the court concluded that
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When Congress drafted § 521, its intent to create a rigid, unyielding
bar to proceeding as a debtor in bankruptcy proceedings could not have been
more clear. Under the plain terms of § 521(1), if the debtor fails to file all of
the information required by subdivision (a)(1) within 45 days after filing the
petition, the case “shall be”- i.e., must be- automatically dismissed on the 46th
day. If “any party in interest,” including the debtor, requests the court to enter
an order dismissing the case-as Warren [the debtor] did-the court “shall enter”
an order of dismissal not later than five days after the request. 11 U.S.C. §
521(1)(2). In this case, Warren filed a request for an order dismissing the case
on April 4, 2007. By the time the bankruptcy court denied Warren's motions
on April 9, there was no live case, as it had already been automatically
dismissed pursuant to § 521(1)(1), even without the bankruptcy court's entry of
an order. See In re Ott, 343 B.R. 264, 267 (Bkrtcy.D.Colo.2006) (“Section
521(i)(1) does not contemplate any independent action by the Court or any
other party-the case is merely dismissed by operation of the statute itself.
There is no ambiguity.”). The court could not, therefore, retroactively
resuscitate Warren's case by waiving his obligation to file payment advices.

The trustee argues that the majority interpretation of § 521 is harsh and
results in prejudice to creditors. But that is the inevitable result of Congress'
decision to draft an automatic dismissal provision that is “self-executing,
inflexible, and unforgiving.” In re Hall, 368 B.R. 595, 598
(Bkrtcy.W.D.Tex.2007). Congress' express goal in enacting BAPCPA was to
reduce the number of bankruptcy filings, not to provide greater protections for
creditors. H.R. Rep. 109-31 at 4, reprinted in, 2005 U.S.C.C.A.N. 88, 89
(2005). Interpreting § 521 as a rigid bar-whether equitable as a political or
policy matter-forwards Congress' intent.

This Court is sympathetic to the fact that because Congress did not
provide an exception for debtors who seek to manipulate the bankruptcy
process by intentionally withholding documents required under § 521,
petitioners like Warren are provided with an undeserved opportunity to “test
the waters” of bankruptcy and thereby minimize their exposure to creditors.
Unfortunately, this is a problem that can only be resolved by Congress, and
not the courts. Perhaps the Executive Office for United States Trustees will
convey the legitimate arguments made before this Court to the rightful body.

378 B.R. at 647. The court’s description of the problem of debtors acting badly and the lack of a
court’s ability to reign in those actions has lead other courts to different results. To date, I have

not seen any decision by a court of appeals on the application of § 521(i). Additionally, there
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has been no consensus among the courts on matters such as the proper response by the court
when the debtor fails to file all payment advices but has filed other documents that could be used
to calculate the relevant income information.

In short, there has not been much change since the meeting in Jackson Hole with respect
to the proper application of § 521(i) of the Bankruptcy Code. Therefore, I recommend that the
matter remain under review with the expectation that the Consumer Subcommittee consider

whether the matter should be taken up by the Advisory Committee.
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39









06 - BK- o1

Marvin To Rules_Comments@ab.uscourts.gov
Isgur/TXSB/05/USCOURTS

12/15/2006 05:05 PM

cc
bcc

Subject Please see comments on attached letter.

Attached is a letter containing comments on the proposed rules. My thanks to the Committee for the
extremely diligent work. | hope that my comments are helpful.
A hard copy follows.

Sincerely,
Marvin Isgur

United States Bankruptcy Judge
Southern District of Texas

Comments on rules. pdf

40



UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION
515 RUSK AVENUE
HOUSTON, TEXAS 77002

December 15, 2006

CHAMBERS OF
MARVIN ISGUR
UNITED STATES BANKRUPTCY JUDGE

Mr. Peter G. McCabe

Secretary of the Committee on Rules of Practice and Procedures
Administrative Office of the United States Courts

Washington, D.C. 20544

Deér Mr. McCabe and Members of the Committee:

I am a United States Bankruptcy Judge in the Southern District of Texas. Let me thank
the Committee for the outstanding work that has been done in preparation of the proposed rules
and forms. Given the complexity of the new statute, the breadth of mtelhgence reflected in the
proposed rules and forms is remarkable.

Although I have a few detailed comments that I set forth at the end of this letter, I
principally wish to address a single issue that affects a number of rules and official forms. That
issue concerns automatic dismissal of cases under § 521(i).

In the Southern District of Texas, the clerk independently reviews each case to determine
whether a § 521(a)(1) deficiency exists. If the clerk reports a deficiency, the Court issues an
order advising the debtor that the case may be automatically dismissed. If the issue is not timely
corrected, the Court issues a dismissal order. The review by the clerk is a difficult process that I
believe could be made more workable by the changes suggested in this letter.

Automatic Dismissals

Section 521(1) mandates that if “an individual debtor in a voluntary case under chapter 7
or 13 fails to file all of the information required under [§ 521(a)(1)] within 45 days after the date
of the filing of the petition, the case shall be automatically dismissed effective on the 46th day
after the date of the filing of the petition.”

Although one may debate the meaning of the term “automatically dismissed,” the rules
should accommodate courts that apply a common sense definition to the statute. One common
sense way to view the statute is that the court should establish an automated procedure for the
review and dismissal of non-compliant cases. This view appears to be shared by most courts that
have considered the issue. In re Ott, 343 B.R. 264, 266 (Bankr. D. Colo. 2006); In re Fawson,
338 B.R. 505, 510-11 (Bankr. D. Utah 2006); In re Cloud, 2006 WL 3438600 (Bankr. N.D. Okl.
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Nov. 29, 2006). But see In re Jackson, 348 B.R. 487 (Bankr. S.D. Iowa 2006). Unless the rules
allow for an automated review of compliance with § 521(a)(1), the courts will fall short of
Congress’ mandate. The changes that are proposed in this letter do not impose the majority
view. Courts (like the Jackson Court) that have found that a motion is required to trigger a §
521(i) dismissal may still do so. However, the proposed rules assist the Courts that follow the
majority view to implement a more accurate automated system.

Moreover, the Rules and Official Forms should be drafted to allow easy compliance with
§ 521(a)(1) by pro se debtors and by counsel not familiar with bankruptcy procedures. Our rules
and forms have been developed over the years with a sequential numbering system (thus, a
debtor must fill out a Form B22 as well as an Official Form 6 and Form 7, but need not worry
about intervening forms). Additionally, they have been developed, when possible, to allow the
same rule to apply to consumer and business cases (e.g., Rule 1007).

I am suggesting a reorganization of some of the rules and forms to:

1. Establish a set of prescribed forms that must be filed in every chapter 7 and
chapter 13 case filed by an individual.

2. Sequentially number the prescribed forms.

3. Prescribe forms flexible enough to fit all situations that have yet been reported.

Create a New Rule 1007(b) that Applies Only to Individual Chapter 7 and Chapter 13
Cases.

I propose that Interim Rule 1007(b) be amended to read as follows and that the Interim
Rule 1007(b) become Rule 1007(c), with the balance of Interim Rule 1007 appropriately
renumbered:

(b) SCHEDULES, STATEMENTS, AND OTHER DOCUMENTS REQUIRED.

(1)  An individual debtor in a case under chapter 7 or chapter 13, unless the court
orders otherwise, shall file the following schedules, statements, and other documents, prepared
as prescribed by the appropriate Official Forms. In addition to the following documents, the
" debtor must file a list of creditors with the petition. The list of creditors shall be in the form of
Official Form 6L'. These documents, when filed in accordance with these rules, meet the
requirements of § 521(a)(1) of the Code:

(4)  Official Form 64:  Schedule of Real Property;

(B)  Official Form 6B:  Schedule of Personal Property;

(C)  Official Form 6C:  Schedule of Property Claimed as Exempt;

(D)  Official Form 6D:  Schedule of Creditors Holding Secured Claims;

(E)  Official Form 6E:  Schedule of Creditors Holding Unsecured Priority Claims;

' Proposed form attached as Exhibit “1”.
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(F) Official Form 6F: = Schedule of Creditors Holding Unsecured Nonpriority
Claims;

(G)  Official Form 6G:  Schedule of Executory Contracts and Leases;

(H)  Official Form 6H:  Schedule of Codebtors,

) Official Form 61: Schedule of Current Income of Individual Debtor(s);

) Official Form 6J: Schedule of Current Expenditures of Individual Debtor(s),

(K)  Official Form 6K:  Declaration Concerning Debtor’s Schedules;

(L) Official Form 7A:  Statement of Financial Affairs;

(M)  Official Form 7B’:  Statement of Payment Advices; and

(N)  Official Form 7C: Statement of Monthly Net Income, which shall be filed in

‘ the form of Official Form 7C(i) for a case under chapter 7,

and Official Form 7C(iii) for a case under chapter 13.

(2) An individual debtor in a chapter 7 case shall file a statement of intention as
required by § 521(a) of the Code, prepared as prescribed by the appropriate Olfficial Form. A
copy of the statement of intention shall be served on the trustee and the creditors named in the
statement on or before the filing of the statement.

3) An individual debtor in a chapter 7 or chapter 13 case shall file a statement
regarding completion of a course in personal financial management prepared as prescribed by
the appropriate Official Form.

(4) If an individual debtor in a chapter 11, 12, or 13 case has claimed an exemption

under § 522(b)(3)(A) in an amount in excess of the amount set out in § 522(q)(1) in property of -

the kind described in § 522(p)(1), the debtor shall file a statement as to whether there is pending
a proceeding in which the debtor may be found guilty of a felony of a kind described in
0 522(q)(1 )(A) or found liable for a debt of the kind described in § 522(q)(1)(B).

(5) The debtor shall file a record of any interest that the debtor has in an account or
program of the type specified in § 521(c) of the Code.

Proposed additions and deletions to Rule 1007(b).
1. I have added a creditor matrix requirement to the introduction to Rule 1007(b).
Although this repeats a requirement set forth in Rule 1007(a)(1), I suggest that all

of § 521(a)(1)’s requirements should be contained in one place.

2. I have expanded the generic references to schedules to specifically list the Official
Forms. For example, if a debtor has no real property, and therefore files no

Schedule “A”, the clerk will be unable to determine whether § 521(a)(1)’s filing -

requirements have been satisfied. The current Official Form for Schedule “A”
includes an option to write “none” in the schedule. However, it is 1mperat1ve that
a Schedule “A” be filed to allow for automaticity.

2 Proposed form attached as Exhibit “2”.
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10.

Rule 1007(c)

I have deleted the description of payment advices from the rule. The description
is proposed for the newly proposed Official Form. The interim rule does not
address what should be filed by a debtor without any payment advices. The
proposed form and rule require all debtors to file a new Statement of Payment
Advices. As set forth in the proposed form, the statement may be that the debtor
received no applicable payment advices.

I have included a new Statement of Monthly Net Income. This contemplates
moving the current Forms B22 into new Statements within Official Form 7. The
purpose of this change is to consolidate all requirements under § 521(a)(1) into
both Rule 1007(b)(1) and into Official Forms 6 and 7. A debtor that completes all
Official Forms 6 and 7 would satisfy § 521(a)(1) and avoid automatic dismissal.

I have moved the current Interim Rule 1007(b)(1)(F) to Rule 1007(b)(5). This
document is not a requirement of § 521(a)(1).

I have deleted the credit counseling requirement. This requirement has been
satisfied by the new Exhibit D to the Official Form Petition.

[ have moved Interim Rule 1007(b)(4) to Rule 1007(b)(1)(N). Interim Rule
1007(b)(4) eliminates the requirement for some debtors to file the form at all.
This creates true automaticity problems. As set forth in more detail below, I have
merely added a box to the current Form B22A to allow a debtor with debts that
are not primarily consumer debts to check a box on the Form B22A. Also, the
instructions contained within the Interim Rule 1007(b)(4) are repeated on the
Official Form. The Rule will be easier to follow if it merely mandates the use of
the Official Form.

I have deleted Interim Rule 1007(b)(5). If this suggestion is adopted, it will be in
Rule 1007(c) and does not belong in a rule limited to chapter 7 and chapter 13
debtors.

I have moved Interim Rule 1007(b)(6) to Rule 1007(b)(1)(N). See comment in
paragraph 7 above.

[ have left Interim Rule 1007(b)(8) and made a separate comment with respect to
this matter below under other comments.

The new Rule 1007(c) (i.e., the old Rule 1007(b)), would be adopted as proposed, but
subsection (1) would read as follows:
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Except in a chapter 9 municipality case, a debtor that is not an individual in a
chapter 7 or a chapter 13 case, unless the court orders otherwise, shall file the
following schedules, statements, and other documents, prepared as prescribed by
the appropriate Official Forms, if any:

Currently proposed Rule 1007(c) should be amended to eliminate items covered by the
draft Rule 1007(b) set forth above. I am happy to submit a draft on this issue, but the changes
would be ministerial and I suggest that the overall concept of automaticity first be considered.

New Forms Required and Changes to Current Forms

To implement the changes in individual cases, the following changes and additions would
be required to the official forms: '

1.

A new Official Form 6L should be added. A proposed form is attached as exhibit

“1”

The Declaration Concerning Debtor’s Schedules should be amended by titling it
“Schedule L”.

The Statement of Financial Affairs should additionally be titled “Statement A”.

A new form 7B should be added in the form set forth as attached to this letter as
exhibit “2”. This new form is intended to address the most frequent issue faced
by my Court on automatic dismissals. By requiring that every debtor complete a
Form 7B, the court will be able to discern which cases do not require payment
advices to be filed.

New form 7C’s should be added in the form of the present Forms B22. The
purpose of the renumbering is to eliminate confusion over what must be filed. 1
suggest a single change to the proposed forms, and that is a change to proposed
Form 22A by adding a subsection 1(b). The currently proposed rule requires
Form 22A (now proposed by me as Form 7C(i)) to be filed only by debtors with
primarily consumer debts. This creates a great difficulty with the automaticity of
dismissals. Moreover, the plain language of § 521(a)(i) requires that the amount
of monthly net income (i.e., the means test) be filed by all debtors. 1 suggest that
Part I be modified to read as follows:
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Part 1. EXCLUSION FOR DISABLED VETERANS AND FOR INDIVIDUALS WITH
DEBTS THAT ARE NOT PRIMARILY CONSUMER DEBTS

(a) If you are a disabled veteran described in the Veteran’s Declaration in this Part I, (1)
check the box at the beginning of the Veteran’s Declaration, (2) check the box for “The
Presumption does not arise” at the top of this statement, and (3) complete the verification
in Part VII. Do not complete any of the remaining parts of this statement.

1 Veteran’s Declaration. By checking this box, I declare under penalty of perjury
that I am a disabled veteran (as defined in 38 U.S.C. § 374(1)) whose indebtedness
occurred primarily during a period in which I was on active duty (as defined in 10 U.S.C.
§ 101(d)) or while I was performing a homeland defense activity (as defined in 32 U.S.C.

§ 901(1)).

(b) If your debts consist primarily of debts other than consumer debts, (1) check one of
the two following boxes, (2) check the box for “The Presumption does not arise” at the
top of this statement, and (3) complete the verification in Part VII. Do not complete any
of the remaining parts of this statement.

[__1 Debtor’s Declaration. My debts are not composed primarily of consumer debts.
The schedules I and J filed in this case accurately represent my monthly net income.

1 Debtor’s Declaration. My debts are not composed primarily of consumer debts.
Attached to this Statement of Monthly Net Income is an accurate statement of my
monthly net income, itemized to reflect my sources of income and my monthly expenses.

I believe that the adoption of the foregoing changes will allow the court’s clerk to
establish computerized procedures to determine whether debtors have filed the proper
documents. Congress mandated automatic dismissals. From a practical point of view, dismissals
cannot be automated if the clerk’s office must determine whether a document must be filed. The
clerk’s office cannot determine whether debts are primarily consumer debts or whether a debtor
received payment advices. I recognize that some persons may try to take advantage of the
system by filing false declarations. However, there are appropriate remedies for those who file
false documents. By requiring all individuals to file the same § 521(a)(i) documents, § 521(i)
can be implemented as intended.

Additional Comments

Rule 2007.2. An issue has arisen with respect to the implementation of the ombudsman
provisions of § 333. The statute requires that the court order an ombudsman not later than 30
days after the commencement of the case. However, the court may not learn that a health care
business has commenced a case until the 30 days has expired or until it is too late to schedule a
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hearing with adequate notice before the expiration of 30 days. I suggest a new Rule 2007.2(a) be
inserted as follows:

Within 3 business days of the filing of a petition by a debtor in a case under
chapter 7, 9, or 11 in which the debtor is a health care business, the debtor must
file a motion seeking expedited consideration of whether a health care
ombudsman should be appointed pursuant to § 333 of the Code.

Rule 4004(c)(3). I am concerned that the proposed rule fails to implement the statute as written,
at least as it applies to chapter 13 cases. Section 727(a)(12) and § 1328(h) each require notice
and hearing “held not more than 10 days before the date of the entry of an order granting the
discharge.” The proposed rule only becomes effective if a debtor files a Rule 1007(b)(8)
statement in a chapter .13. If the debtor never files a Rule 1007(b)(8) statement, then the
discharge would be issued without review. In certain jurisdictions, homesteads are available for
exemption in amounts greater than the $125,000 limit in § 522(q)(1). Under the proposed rule, a
debtor would receive a discharge if the debtor exempted more than $125,000 and failed to file a
Rule 1007(b)(8) statement. There is no effective way to implement the complex procedures
suggested by the proposed rules. Moreover, the failure to file a Rule 1007(b)(8) statement may
be due to unfamiliarity with the requirement to file the statement. In such an event (i.e., an
absence of fraud), it is unlikely that a discharge would be vacated.

A second problem with this rule concerns the payment of domestic support obligations (“DSO”)
in chapter 13 cases. The discharge cannot be issued without a debtor’s certification that all
amounts payable under a DSO that are due on or before the date of the certification have been
paid. See § 1328(a). Idid not locate a certification in the proposed rules with respect to DSO’s.

The rules contemplate that chapter 13 discharges will be issued on motion. See Rule 1007(c). In
the Southern District of Texas, we require a chapter 13 debtor to file an affirmative certification
requesting a discharge in which the debtor affirms the debtor’s entitlement by specific factual
averments. There is then notice and an opportunity for hearing just before entry of the discharge.
If no party files an objection, the discharge is issued. If an objection is filed, a hearing is held. If
a debtor cannot make the certification, but is nevertheless entitled to a discharge, she may seek
the discharge at a hearing. Attached as Exhibit “3” is a modified form of the certification used in
the Southern District of Texas. '

I suggest that providing a debtor’s certification in a chapter 13 case will address both the DSO
issue and the homestead issue. This certification can be incorporated into a motion for
discharge. I believe that the certification would substitute for the Rule 1007(b)(8) statement.
The form used in this District is intended to be dispositive (if no objection is filed) for granting
discharges. If an objection is filed, the court would be required to review the facts to determine
if a debtor who could not file the certification was nevertheless eligible for a discharge.

Official Forms—Petition, Exhibit D. I am concerned that the new warning language regarding
credit counseling may mislead debtors. Although I appreciate the thought that a warning notice
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might be helpful, that has not been my experience (albeit the experience is limited because of the
newness of the form).

The reality is that very few debtors qualify for the waiver or the time extension for credit
counseling. The form has led several pro se debtors in my court to check credit counseling boxes
that are wrong. > I have attached as exhibit “4” a reworded form that may clarify the issue. In
any event, rather than encouraging the uninformed to get credit counseling, the new form has
simply allowed the filing of false statements. It is true that I would not be aware of whether an
individual read the warning and then decided to get credit counseling. However, I suggest that
such an event is unlikely. ‘

I have a separate issue with the warning itself. There is an issue as to whether ineligible cases
get dismissed or whether petitions filed by ineligible persons get dismissed. This issue has two
principal effects. First, if the petition is dismissed (rather than the case), then no automatic stay
arises. Second, if the case is dismissed (rather than the petition), then the automatic stay in any
refiled case would only have a 30-day life (subject to § 363(c)(3)). The majority of opinions
hold that cases (rather than petitions) are dismissed based on eligibility. See In re Jones, --- B.R.
----, 2006 WL 3020477 (Bankr. S.D. Tex. Oct. 20, 2006) and In re Seaman, 340 B.R. 698
(Bankr. E.D.N.Y. 2006). The minority view is that petitions are dismissed. See In re Rios, 336
B.R. 177, (Bankr. S.D.N.Y. 2005). I subscribe to the minority view. See In re Salazar, 339
B.R. 622 (Bankr. S.D. Tex. 2006). The only appellate decision that I have seen was issued by
Judge Brieant (S.D.N.Y) (In re Finlay, 2006 WL 3240522 (S.D.N.Y. Nov. 3, 2006)) in which he
held as follows: ‘

As earlier noted, the Bankruptcy Court concluded that under the law, a voluntary
case is “commenced” only if an entity “eligible to be a debtor” files a petition
with the Bankruptcy Court under 11 U.S.C. § 301, and that under 11 U.S.C.
§ 109(h), an individual “may not be a debtor” unless pre-petition credit
counseling is obtained, or the Bankruptcy Court grants an extension. See Opinion
at 15.

Section 362 of the Bankruptcy Code provides the following as to automatic stays:

(a) Except as provided in subsection (b) of this section, a petition filed
under section 301, 302, or 303 of this title [11 USCS § 301, 302, or 303],
or an application filed under section 5(a)(3) of the Securities Investor
Protection Act of 1970 [15 USCS § 78eee(a)(3) ], operates as a stay,
applicable to all entities, -

* Two anecdotal situations may be helpful. In one situation, a debtor checked box 3 on the current Exhibit “D”. At
a hearing on the pro se debtor’s application to pay filing fees in installments, it became apparent that the debtor
checked the box out of convenience and had simply ignored the warnings. In another example, a debtor had also
checked box 3. That debtor had a substantial mental disability and was unable to comprehend the form. I ultimately
determined that the debtor had a mental deficiency so as to be incapable of realizing and making rational decisions
with respect to financial responsibilities. Those same mental deficiencies made her unable to understand the
warnings, and probably led her to check the incorrect box. In this situation, less may be better.
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11 USCS § 362.

The Bankruptcy Court concluded that when read together, Sections 109(h), 301,
and 362(a) establish that no automatic stay can exist for debtors who fail to obtain
the required credit counseling or qualify for a “waiver” or extension of time to do
so. See Opinion at 17.

This Court agrees.
See p. 4 of Westlaw opinion.

If Judge Brieant is correct, then the current form advises the debtors of the wrong risks. The risk
is not that the case may be dismissed; the risk is that the case will not come into being because
the petition will be dismissed without ever resulting in an order for relief. A debtor filing a
petition without having first received credit counseling may not invoke the automatic stay.

The Official Forms should not guess at the ultimate outcome of this issue. I suggest that if a
warning is to be issued that it be more generic than the current warning. Moreover, [ suggest that
the form eliminate the “equality” of the various options. In this situation, the form should
encourage pre-petition credit counseling and allow independent determination of whether an
exception to the normal rule exists. Attached as exhibit “4” is a proposed revision.

Conclusion
I again wish to thank you for all of the hard work that is reflected in the proposed rules
and forms. I hope that these comments are helpful. Please feel free to contact me if I can
provide any clarification regarding my comments. ‘
Sincerely,

Marvin Isgur
713-250-5635
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Exhibit “17 Official Form 6L
Schedule of Creditors
UNITED STATES BANKRUPTCY COURT
DISTRICT OF
In re: R Case No.
Debtor (if known)

SCHEDULE OF CREDITORS
This statement is to be completed by every individual debtor. Check the box that applies.

[ 1 have provided a list of creditors and their addresses to my*counsel. He has been
instructed to file the list of creditors and addresses on the Court’s electronic filing system in
accordance with the Court’s published procedures.

1 Attached to this Schedule of Creditors is a list containing the name and address of each
entity included or to be included on Official Forms 6D, 6E, 6F, 6G and 6H. The attached list 1s
filed in the format required by the Clerk of the Court as published on the Court’s website and as
available at the Office of the Clerk of the Court.

I declare under penalty of perjury under the laws of the United States of America that the
- foregoing is true and correct.

Executed on (date).

Debtor’s Signatufe
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Exhibit “2” Official Form 7B
Statement of Payment Advices
UNITED STATES BANKRUPTCY COURT
DISTRICT OF
In re: , Case No.
Debtor (if known)

STATEMENT OF PAYMENT ADVICES
This statement is to be completed by every individual debtor. Check the box that applies.
7 Attached to this Statement of Payment Advices are copies of all payment advices or other
evidence of payment, with all but the last four digits of the debtor’s social security number

redacted, received by me from an employer within 60 days before the filing of the petition.

[ 1 received no payment advices or other evidence of payment from an employer within 60
days before the filing of the petition.

I declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct.

Executed on ' (date).

Debtor’s Signature
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Exhibit “3”
UNITED STATES BANKRUPTCY COURT
DISTRICT OF
In re: 5 Case No.
Debtor (if known)

DEBTORS’ CERTIFICATION AND
MOTION FOR ENTRY OF CHAPTER 13 DISCHARGE

THIS MOTION SEEKS AN ORDER DISCHARGING THE
DEBTORS PURSUANT TO § 1328(a) OF THE BANKRUPTCY
CODE. IF YOU OPPOSE THE MOTION, YOU MUST FILE AN
OBJECTION WITHIN 20 DAYS OF THE DATE LISTED BELOW
IN THE CERTIFICATE OF SERVICE. YOUR OBJECTION MUST
SET FORTH THE SPECIFIC FACTUAL ALLEGATIONS WITH
WHICH YOU DISAGREE. IF NO TIMELY OBJECTION IS
FILED, THE COURT MAY GRANT THE RELIEF.

The Debtors move for entry of a discharge under § 1328(a) of the Bankruptcy Code.

1. By signing below, the Debtors certify under penalty of perjury under the laws of
the United States of America that the following statements, as modified by paragraph 2 hereof,

are true and correct:

A. We have completed the personal financial management instructional
course from an agency approved by the United States Trustee. A copy of Official

Form 23 is attached.

B. If I owe a debt arising from (a) any violation of any state or federal
securities laws, regulations or orders; (b) fraud, deceit or manipulation in a
fiduciary capacity or in connection with the purchase or sale of any security; (c) a
civil remedy under § 1964 of title 18; or (d) a criminal act, intentional tort, or
willful or reckless misconduct that caused serious physical injury or death to
another individual in the preceding 5 years, then I have not claimed an exemption

for my residence in an amount in excess of $125,000.

C. All amounts payable by me on a domestic support obligation, that are due
through this date (including amounts due before the petition was filed in this case,

but only to the extent provided for by the plan) have been paid;

D. I have not received a discharge in a case filed under chapter 7, 11 or 12 of
the Bankruptcy Code during the four-year period before the date that my petition

was filed in this case;
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E. [ have not received a discharge in a case filed under chapter 13 of the
Bankruptcy Code during the two-year period before the date that my petition was
filed in this case; :

F. No criminal proceeding is pending against me alleging that I am guilty of
a felony; and

G. No civil case is pending against me alleging that I am liable for any (a)
violation of the Federal securities laws, any State securities law, or any regulation
or order issued under Federal securities laws or State securities laws; (b) fraud,
deceit or manipulation in a fiduciary capacity or in connection with the purchase
or sale of any security; (c) civil remedy under § 1964 of title 18; or (d) criminal
act, intentional tort, or willful or reckless misconduct that caused serious physical
injury or death to another individual in the preceding 5 years.

The following exceptions exist to the certification contained in paragraph 1:

3.

Signed:

I have made all payments required by my confirmed chapter 13 plan.

Debtor’s Signature Date

Spouse’s Signature (in Joint Case Only) Date

53



Mr. Peter G. McCabe
Secretary of the Committee on Rules of Practice and Procedures

Page 14
Exhibit “4” EXHIBIT D TO PETITION
UNITED STATES BANKRUPTCY COURT
DISTRICT OF
In re: R Case Nlo.
Debtor (if known)

- INDIVIDUAL DEBTOR’S STATEMENT OF COMPLIANCE
WITH CREDIT COUNSELING REQUIREMENT

This statement is to be completed by every individual debtor. Check the box that applies.

1 within 180 days before the filing of my bankruptcy case, I received a briefing from a
credit counseling agency approved by the United States trustee or bankruptcy administrator that
outlined the opportunities for available credit counseling and assisted me in performing a related
budget analysis. A copy of the certificate and a copy of any debt repayment plan developed
through the agency are attached.

1 within 180 days before the filing of my bankruptcy case, I received a briefing from a
credit counseling agency approved by the United States trustee or bankruptcy administrator that
outlined the opportunities for available credit counseling and assisted me in performing a related
budget analysis. A copy of the certificate and a copy of any debt repayment plan developed
through the agency will be filed within 15 days.

[_1 1 am filing a separate, sworn motion with the Court regarding my eligibility to be a
debtor. I understand that if I am not eligible, the filing of this bankruptcy petition may not
stop my creditors and may make any future bankruptcy filing by me less effective. I
understand that if the Court does not grant my motion, I may lose my assets even though I
-am filing this petition. I further understand that the motion must comply with § 109(h)(3)
or § 109(h)(4) of the Bankruptcy Code.

I declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct.

Executed on (date).

Signature of debtor
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06 - BK-020

Henry Sommer To Rules_Comments@ao.uscourts.gov
<henry@henrysommer.com> cc
02/14/2007 05:33 PM

bcc

Subject Comments of the National Association of Consumer
Bankruptcy Attorneys on Proposed Bankruptcy Rules

Dear Mr. McCabe:

I am submitting these comments on the Proposed Amendments to the Federal
Rules of Bankruptcy Procedure on behalf of the National Association of
Bankruptcy Attorneys (“NACBA"). The over 2600 members of our
organization represent hundreds of thousands of consumer debtors every
year and have a strong interest in having bankruptcy rules that are both
fair and practical.

We wish to say, first, that we think the Committee did a remarkable job
in drafting so many appropriate rules in such a short period of time.
From my days on the Committee, I know the enormous amount of work that
must have been involved. We also wish to reiterate the comments we made
earlier, to the extent they were not adopted. We will not repeat those
comments here, but would refer the Committee to those prior comments.

In particular, we continue to feel strongly that the forms should not
take legal positions and that Rule 4002 should not be amended to add
still more document requirements to the already burdensome and expensive
document requirements enacted by the 2005 legislation. We note that at
least one or two bankruptcy courts chose not to adopt this provision of
Interim Rule 4002, a rather extraordinary step, presumably because they
felt the same way.

'l. Proposed Rule 1007 (b) (1) (F) requires the filing of “a record of any
interest that the debtor has in an account or program of the type
specified in § 521(c) of the Code.” This proposed rule suggests, but
does not quite say, that a separate record of education savings must be
filed in addition to the other documents required, such as the
schedules. The Code does not define what a “record” is, nor does the
proposed rule, leaving a practitioner to guess what might be sufficient
to satisfy the rule. Because Item 11 on Schedule B of Official Form 6
already requests all particulars regarding such accounts, completion of
that schedule ought to be sufficient to meet the requirements of the
Code. However, the Official Form also states that a separate “record”
should be filed.

The rules should provide that setting forth those particulars on the
schedule provides the required record of the debtor’s interest, rather
than leaving a potential trap for the unwary debtor or practitioner who
does not know what else might be required. Just as the rules and forms
define what papers satisfy section 521(a)’s requirement that a schedule
and statement of affairs be filed, so too should they define what paper
satisfies the requirement of a “record.” There is no policy
justification for requiring the filing of yet another document in
addition to all the added paperwork required by the 2005 legislation. If
the trustee wishes to see account statements or other documents
pertaining to such an account in a particular case, he or she is free to
request them.

2. Section 109 (h) (3) provides that the exigent circumstances exception
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to the credit counseling requirement is triggered when the debtor
“"submits to the court a certification that” meets certain requirements.
Nonetheless Exhibit D to the petition states that the debtor must file a
motion for determination by the court. The rules and forms should
require only a certification of exigent circumstances, as stated in the
statute, not a motion. Pro se debtors do not know how to file motions,
and it would be easier and more efficient if there were a contested
matter only if the certification was challenged or the court was unsure
whether to find the certification “satisfactory” under the statute.

3. Sections 727(a) (11) and 1328(g) provide that the debtor is not
entitled to a discharge if the debtor has not completed a personal
financial management instructional course. Conversely, one would assume
that a debtor cannot be denied a discharge on this basis if the course
is completed. However, the deadlines in proposed Rule 1007 (c) can create
a situation in which the debtor is entitled to a discharge under the
statute, but would be denied that discharge. This could happen, for
example, if the debtor filed the course completion certificate on the
46”th day after the meeting of creditors in a chapter 7 case.

The best solution would be for a warning notice to be sent about 30 days
before the discharge would be entered if the debtor has.not yet filed
the certificate. However, a debtor should be entitled to discharge if a
course is completed anytime before the discharge otherwise would be
entered. The courts should easily be able to verify from the docket,
probably electronically, whether the course was completed before
entering discharge order, just as they verify that the other
prerequisites in Rule 4004 (c) have been met.

The rules should also provide a simple and inexpensive procedure for the
debtor to cure a failure to complete the course by the time a discharge
would be entered. The purpose of the instructional course provision is
to provide education to debtors, not to deny a fresh start. If a debtor
obtains the required education after the closing of a case without a
discharge, the rules should provide that the case shall be reopened and
a discharge entered with no fee or only a minimal fee. Such a provision
would encourage debtors to obtain the education that Congress wanted
them to receive and would grant them the fresh start to which they are
otherwise entitled.

4. NACBA opposes the proposed change to Rule 4003 (b) (1) lengthening the
normal period for exemption objections to 60 days. This extension would
delay the discharge and, usually, the closing of any no-asset chapter 7
case in which the section 341 meeting is continued. It would also leave
debtors’ property in limbo, with potential restrictions on use or
transfer, for much longer in every routine chapter 7 case. A party
normally can examine the exemptions claimed well before the creditors’
meeting and can always ask for an extension of time to object to
exemptions if that is necessary. Trustees can and regularly do hold the
section 341 meeting open if there are exemption issues, which
automatically prevents the objection time period from running. We are
not aware of any cases in which the automatic extension to 60 days would
have made a difference. Indeed, it is extremely unusual for any parties
other than trustees to object to exemptions. The primary effect of this
rule change would be simply to delay the prompt administration of cases.

While we do not believe the proposed new Rule 4003 (b) (2) is necessary,
and we predict it would almost never be utilized, we do wish to point

out that it could be more clearly drafted. As drafted, it is not clear
that the debtor would receive notice of the objection if the exemption
was asserted by another on the debtor’s behalf.
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5. In addition, we suggest adding to the proposed Rule 4004 (c) (1) (K) a
provision that would delay the discharge in the situation where a motion
for approval of reaffirmation agreement is pending. Such motions,
normally by pro se debtors, will often contain improper calculations and
it may not always be apparent that a presumption of undue hardship
arises. This would also ensure that the last sentence of section 524 (m),
which can be read to require conclusion of a reaffirmation hearing
before the discharge, would not preclude the court from disapproving a
proposed reaffirmation agreement that is sought by a motion.

6. Finally, we suggest a national rule that would adopt the procedure
created by a number of local rules to deal with the “automatic
dismissal” provision in section 521(i). These courts send a notice to
the debtor within about 20 days after the petition if the clerk believes
any required paper is missing. The debtor has notice that the clerk
believes the filing is incomplete and a chance to cure the deficiency
(or to argue that the paper is not required or has, in fact, been
filed.) Similarly, any party believing a paper is missing should be
given a deadline of about 20 days after the petition to allege that a
paper is missing, and in the absence of such an allegation should be
precluded from later arguing that a document required by section 521 (a)
was not filed. Such a procedure would ensure that debtors have an
opportunity to prevent dismissal of their cases for deficiencies they
may not even know exist. It would also ensure that no party (such as,
perhaps, a preference defendant) could argue that the case has been
automatically dismissed after the 45 days have run and there is no
opportunity to correct the error.

Thank you for the consideration that I know the Committee will give to
these comments.

Very truly yours,

Henry J. Sommer
President

Henry J. Sommer

7118 McCallum St.
Philadelphia, PA 19119
Phone: 215-242-8639
Fax: 215-242-2075
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MEMORANDUM

TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES

FROM: SUBCOMMITTEE ON TECHNOLOG'Y AND CROSS BORDER
INSOLVENCY

RE: AMENDMENTS TO RULES 1014, 1015, AND 1018

DATE: MARCH 3, 2008

The Subcommittee on Technology and Cross Border Insolvency has two matters, and
amendments to three rules, for consideration by the Advisory Committee. First, the
Subcommittee recommends an amendment to Rule 1018 regarding the application of that rule to
matters beyond contests over the petition for recognition. Second, the Subéommittee studied a
suggestion that the rules need to be amended to address the problem of the pendency of both a
chapter 15 case and a case concerning the same debtor pending under another chapter of the
Code. The Subcommittee recommends that an amendment be made to Rules 1014 and 1015 to
resolve a potential problem that can arise when two such cases are pending simultaneously. The
Advisory Committee must also determine whether to offer these amendments for publication in
August 2008 or to await the submission of additional amendments and to publish these rules
when a sufficient bundle of amendments are ready for publication.

Rule 1018

The Subcommittee considered the need to amend Rule 1018 to limit the reach of that rule
to matters relating directly to contests over involuntary petitions and petitions filed under chapter
15. The rule had been interpreted to reach other matters, and the Subcommittee concluded that
the rule should be more limited in its scope. The Subcommittee concluded also that only Rule

1018 should be amended and rejected a suggestion that Rule 1018 be amended and limited to
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involuntary cases and that a new Rule 1018.1 be proposed that would apply only in chapter 15
cases. Additionally, the Subcommittee noted that the reference in the proposed amended Rule
1018 to a “chapter 15 petition” should be amended to be a “chapter 15 petition for recognition”
in each place where it appears in the rule. The Subcommittee also concluded that the last
sentence of the Committee Note should specifically reference chapter 15 and not just involuntary
cases. These changes were made to the rule, and the proposed amendments to Rule 1018 and its
Committee Note are set out below. The Subcommittee recommends that the Advisory
Committee approve the proposal.

Rule 10 18..C0ntested Involuntary Petitions; Contested

Petitions Commencing Ancillary Chapter 15 Cases;
Proceedings to Vacate Order for Relief; Applicability of Rules

in Part VII Governing Adversary Proceedings

The following rules in Part VII apply to all proceedings

retatmg-to-acontested contesting an involuntary petitromn;to
proceedings relatingtoacontested petition or a chapter 15 petition
for recognition commencmgacaseancittary-to-aforetgn

proceedimyg, and to all proceedings to vacate an order for relief:

Rules 7005, 7008-7010, 7015, 7016, 7024-7026, 7028-7037, 7052,
7054, 7056, and 7062, except as otherwise provided in Part I of
these rules and unless the court otherwise directs. The court may

direct that other rules in Part VII shall also apply. For the purposes

10

11

12

of this rule a reference in the Part VII rules to adversary

proceedings shall be read as a reference to proceedings refatmg-to
acontested contesting an involuntary petitton; orcontested

Page -2-
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13

14

15

16

ancettary petition or a chapter 15 petition for recognition, or

proceedings to vacate an order for relief. Reference in the Federal
Rules of Civil Procedure to the complaint shall be read as a

reference to the petition.
COMMITTEE NOTE

The rule is amended to conform the rule to the enactment
of chapter 15 of the Code in 2005. As to chapter 15 cases, the rule
applies to contests over the petition for recognition and not to all
matters that arise in the case. Thus, proceedings governed by
§§ 1519(e) and 1521(e) of the Code must comply with Rules
7001(7) and 7065, which provide that actions for injunctive relief
are adversary proceedings governed by Part VII of the rules. The
rule is also amended to clarify its scope as it applies to contests
over involuntary proceedings, by deleting references to matters
“relating to” the contested petitions. Matters that may arise in
chapter 15 cases or involuntary cases outside of contests over the
petition itself are governed by the otherwise applicable rules.

Concurrent Cases Under Chapter 15 and Another Chapter of the Code

The Advisory Committee received a suggestion from Mr. Richard Broude, a member of
the New York bar with extensive experience in cross border cases under the Code, regarding the
application of the rules to a situation in which a case is filed under chapter 15 by a foreign
representative, and another case is filed by or against the debtor under another chapter of the
Code. He ndtes that Rules 1014(b) and 1015(a) each refer to cases filed “by or against” a debtor.
Thus, a quéstion arises as to whether these rules apply when a case is filed by a foreign
representative under chapter 15. The case is not really filed “by” the debtor, it is filed by the
‘foreign representative. Moreover, since the petition is only seeking recognition of the foreign

proceeding, it is not really a petition filed by or against the debtor, it is just a petition filed to
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recognize the foreign proceeding and to enable the foreign representative to take the actions
allowéd under §§ 1519, et. seq. For those same reasons, the chzipter 15 petition would not be a
petition filed ““against” the debtor, but rather simply is a petition to recognize the petition that is
pending in the other country. It may also be considered as not filed “against™ the debtor
because the reference in the rules to a petition filed “against a debtor” could be understood to
refer only to involuntary petitions. If that is the case, then both Rule 1014(b) and Rule 1015(a)
would technically not apply to a petitfon for recognition filed by a foreign representative under
chapter 15.

While there do not appear to be any reported decisions on this issue, there is a concern
that two or more cases could be pending simultaneously, and confusion would reign over the
procedure to determine which case should take precedence over the others. Rules 1014 and 1015
would normally resolve these problems if they apply. The rules as currently in effect could be
construed to reach chapter 15 petitions if one views their filing as being done by an authorized
representative of the debtor (a petition filed by the debtor) or if they are viewed as being filed
against the debtor if the foreign representative is not considered as acting on behalf of the debtor.:
Such an interpretation would bring these matters under these rules and would apply the existing
procedures to the resolution of the question of which court should handle the case. The
Subcommittee concluded that the rules are at the very least ambiguous, and that they should be
amended to remove the ambiguity by making specific reference to chapter 15 petitions.

The Subcommittee recommends amendments to both Rule 1014(b) and Rule 1015(a).
Proposed amendments to the relevant portions of Rules 1014(b) and 1015(a) follow.

Rule 1014. Dismissal and Change of Venue

Page -4-
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10

11

12

13

14

15

16

17

* ok K K K
(b) PROCEDURE WHEN PETITIONS INVOLVING THE SAME
DEBTOR OR RELATED DEBTORS ARE FILED IN
DIFFERENT COURTS. If petitions commencing cases under the
Code or seeking recognition under chapter 15 are filed in different
districts by, regarding, or against (1) the same debtor, or (2) a
partnership and one or more of its general partners, or (3) two or
more general partners, or (4) a debtor and an affiliate, on motion
filed in the district in which the petition filed first is pending and
after hearing on notice to the petitioners, the United States trustee,
and other entities as directed by the court, the court may
determine, in the interest of justice or for the convenience of the

parties, the district or districts in which the case or cases should

‘ proceed. Except as otherwise ordered by the court in the district in

which the petition filed first is pending, the proceedings on the
other petitions shall be stayed by the courts in which they have
been filed until the determination is made.

COMMITTEE NOTE

Subdivision (b) of the rule is amended to provide that
petitions for recognition of a foreign proceeding are included
among those that are governed by the procedure for determining
which case should go forward when multiple petitions concerning
the same debtor are filed. The amendment adds a specific
reference to chapter 15 petitions and also provides that the rule
governs proceedings regarding a debtor as well as those that are
filed by or against a debtor.
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Rule 1015. Consolidation or Joint Administration of Cases
Pending in Same Court

(a) CASES INVOLVING SAME DEBTOR. If two or more

petitions by, regarding, or against the same debtor are pending in
the same court by-oragamstthesamedebtor, the court may order

consolidation of the cases.

* % % % %

COMMITTEE NOTE

By amending subdivision (a) to include cases regarding the
same debtor, the rule explicitly recognizes that the courts’
authority to consolidate cases when more than one petition is filed
includes the authority to consolidate cases when one or more of the
petitions is filed under chapter 15. This amendment is made In
conjunction with the amendment to Rule 1014(b), which also
governs petitions filed under chapter 15 regarding the same debtor
as well as those filed by or against the debtor.
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MEMORANDUM

TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES
FROM.: JEFF MORRIS, REPORTER

RE: CHAPTER 15 RULES

DATE: MARCH 4, 2008

The Advisory Committee has previously approved several rules that would apply in a
chapter 15 case. We have retained these rules until a sufficient number of amendments were
approved for submission to the Standing Committee as a package. This memorandum sets out
these rules for consideration of whether they should be submitted to the Standing Committee for
its approval for publication in August 2008 of new rules and amendments to existing rules.
Rule 1004.2 is a new rule that requires an identification of the debtor’s center of main interests
on the petition and establishes a procedure for challenging that identification. Rule 5009(c)
requires the foreign representative to file a final report in a chapter 15 case and sets out the scope
of that report." New Rule 5012 governs agreements for the coordination of the chapter 15 case
and the foreign proceeding. Finally, Rule 9001 is amended to reflect the addition to the
Bankruptcy Code of § 1502. The Style Subcommittee has also approved the form of these rules

for submission to the Standing Committee.

' Rule 5009 also includes proposed amendments that do not apply in chapter 15 cases.
Those changes are included in this package to show the entire set of amendments that will be
published for comment on the approval of the Standing Committee.
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10

11

12

13

14

15

RULE 1004.2. Petition in Ancillary or Other Cross-Border
Cases’

(a) CENTER OF MAIN INTEREST DESIGNATION. A

petition commencing a case under chapter 15 of the Code shall

state the country where the debtor has the center of its main

interests. The petition shall also identify each country in which a

foreign proceeding is pending by or against the debtor.

(b) MOTION. The United States trustee or a party in

interest may file a motion for a determination that the debtor’s
center of main interests is other than as stated in the petition
commencing the chapter 15 case. The motion shall be filed no

later than 60 days after notice of the petition for recognition has

been given to the movant under Rule 2002(q)(1). The motion shall

be transmitted to the United States trustee and served on the

debtor, all persons or bodies authorized to administer foreign

proceedings of the debtor, all entities against whom provisional

relief is being sought under § 1519 of the Code, all parties to

’In addition to the adoption of Rule 1004.2, Official Form 1 would be amended to include
a line on the form where the foreign representative indicates the county of the debtor’s center of
main interests. The Official Form would also be amended to include a line or lines on which the
filer would set out the countries in which cases are pending.
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17

18

litigation pending in the United States in which the debtor is a

party at the time of the filing of the petition, and such other entities

as the court may direct.

COMMITTEE NOTE

This rule is new. Subdivision (a) directs any entity that
files a petition for recognition of a foreign proceeding under
chapter 15 of the Code to set out in the petition the center of the
debtor’s main interests. The petition must also list each country in
which a foreign proceeding involving the debtor is pending. This
information will assist the court and parties in interest in
determining whether the foreign proceeding is a foreign main or
nonmain proceeding.

Subdivision (b) sets a 60-day deadline for filing a motion to
challenge the statement in the petition as to the country in which
the debtor’s center of main interest is located.

RULE 5009. Closing Chapter 7 Liquidation, Chapter 12
Family Farmer’s Debt Adjustment, ammd Chapter 13
Individual’s Debt Adjustment, and Chapter 15 Ancillary and
Cross-Border Cases

(a) CASES UNDER CHAPTERS 7, 12, AND 13. Ifin

a chapter 7, chapter 12, or chapter 13 case the trustee has filed a
final report and final account and has certified that the estate has
been fully administered, and if within 30 days no objection has
been filed by the United States trustee or a party in interest, there
shall be a presumption that the estate has been fully administered.

(b) NOTICE OF FAILURE TO FILE RULE 1007(b)(7)

STATEMENT. If an individual debtor in a chapter 7 or 13 case
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

has not filed the statement required by Rule 1007(b)(7) within 45

days after the first date set for the meeting of creditors under §

341(a) of the Code, the clerk shall promptly give the debtor notice

that the case will be closed without entry of a discharge unless the

statement is filed within the applicable time limit under Rule
1007(c).

(¢) CASES UNDER CHAPTER 15. A foreign

representative who has been recognized under § 1517 of the Code

shall file a final report when the purpose of the representative’s

appearance in the court is completed. The report shall describe

the nature and results of the representative’s activities in the

United States court. The foreign representative shall transmit the

report to the United States trustee, and serve it on the debtor, all

persons or bodies authorized to administer foreign proceedings of

the debtor, all parties to litigation pending in the United States in

which the debtor is a party at the time of the filing of the petition,

and such other entities as the court may direct. If within 30 days

no objection has been filed by the United States trustee or a party

in interest, there shall be a presumption that the case has been fully

administered.
COMMITTEE NOTE

The rule is amended to redesignate the former rule as
subdivision (a) and adding a new subdivisions (b) and (c) to the
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rule.  Subdivision (b) requires the clerk to provide notice to an
individual debtor in a chapter 7 and 13 case that the case may be
closed without the entry of a discharge due to the failure of the
debtor to file a timely statement of completion of a personal
financial management course. The purpose of the notice is to
provide the debtor with an opportunity to complete the course and
file the appropriate document prior to the filing deadline. Timely
filing of the document avoids the need for a motion to extend the
time retroactively and avoids the potential for closing the case
without discharge, with the potential for reopening with an
additional filing fee. Timely filing also benefits the clerk’s office
by reducing the number of instances in which cases must be
reopened.

Subdivision (c) requires a foreign representative in a
chapter 15 case to file a final report setting out the foreign
representative’s actions and results obtained in the United States
court. It also requires the foreign representative to serve the
report, and provides interested parties with 30 days to object to the
report. In the absence of a timely objection, a presumption arises
that the case is fully administered, and the case may be closed
under § 350.

RULE 5012. Agreements Concerning Coordination of
Proceedings in Chapter 15 Cases

Approval of an agreement under § 1527 of the Code shall be

sought by motion. The movant shall attach to the motion a copy of

the proposed protocol and, unless the court directs otherwise, give

at least 30 days’ notice of any hearing on the motion by

transmitting the motion to the United States trustee, and serving it

on the debtor, all persons or bodies authorized to administer

foreign proceedings of the debtor, all entities against whom

provisional relief is being sought under § 1519. all parties to

litigation pending in the United States in which the debtor is a
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11

party at the time of the filing of the petition, and such other entities

as the court may direct.

COMMITTEE NOTE

This rule is new. In chapter 15 cases, any party in interest may
seek approval of an agreement, frequently referred to as a
“protocol,” that will assist with the conduct of the case. Because
the needs of the courts and the parties may vary greatly from case
to case, the rule does not attempt to limit the form or scope of a
protocol. Rather, the rule simply requires that approval of a
particular protocol be sought by motion, and designates the
persons entitled to notice of the hearing on the motion. These
agreements, or protocols, drafted entirely by parties in interest in
the case, are intended to provide valuable assistance to the court in
the management of the case. Interested parties may find helpful
guidelines published by organizations, such as the American Law
Institute and the international Insolvency Institute, in crafting
agreements or protocols to apply in a particular case.

RULE 9001. General Definitions

The definitions of words and phrases in §§ 101, § 902, and—=§
1101 and 1502 and the rules of construction in § 102 of the Code
govern their use in these rules. In addition, the following words
and phrases used in these rules have the meanings indicated:

* ok K Kk
COMMITTEE NOTE
The rule is amended to add § 1502 of the Code to the list of

definitional provisions that are applicable to the Rules. That
section was added to the Code in 2005.
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MEMORANDUM

TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES
FROM: SUBCOMMITTEE ON PRIVACY, PUBLIC ACCESS, AND APPEALS
RE: RECOMMENDATIONS ON PUBLISHED AMENDMENTS FOR RULES 7052,

7058, AND 9021
DATE: MARCH 1, 2008
The Subcommittee on Privacy, Public Access, and Appeals met by teleconference on
February 29, 2008, to consider, along with other matters, the one comment received on proposed
new Rule 7058 and the amendments to Rules 7052 and 9021 wlﬁch relate to the separate
document rule. This memorandum sets out the Subcommittee’s consideration of the comments
and its recommendation to the Advisory Committee for action on the proposal.
The proposed addition of Rule 7058 and the amendments to Rules 7052 and 9021 are
“intended to work in tandem to reestablish the separate document rule in adversary proceedings
and to remove that doctrine from contested matters. The revision of Rule 9021 and the adoption
of Rule 7058 accomplishes this goal. The only comment on these rules was submitted by
Bankruptcy Judge Philip Brandt (W.D. Wash.) (Comment 07-BR-029, also logged in under
Comment 07—BK-013) Judge Brandt suggested that the words “shall be read as a reference to”
on lines 3 and 4 of Rule 7052 and on line 3 of Rule 7058 should be deleted and the word
“means” be substituted in their place.
* This suggestion was made during prior deliberations over the rules, and the Committee
had concluded that the change should not be made. There were at least two reasons for choosing

the admittedly longer version. First, that language was taken from existing Rule 9021. Second,

and more importantly, there was concern that using the word “means” would be too strong of a
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statement. The rules did not intend to state what a particular reference “means,” but only to
require the réader to consider that when they read Civil Rules 52 and 58, they should consider
that the reference in those rules to the specific matter is a reference to the entry of judgment or
the docket maintained by the clerk under Rule 5003. The Subcommittee continues to believe
that this is the more appropriate language for the rules and recommends that the Advisory

Committee approve Rules 7052, 7058, and 9021 as published in August, 2007.
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MEMORANDUM

TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES

FROM: SUBCOMMITTEE ON PRIVACY, PUBLIC ACCESS, AND APPEALS
RE: RECOMMENDATIONS ON PUBLISHED AMENDMENTS FOR NOTICE OF

APPEAL DEADLINE IN RULE 8002

DATE: MARCH 1, 2008

The Subcommittee on Privacy, Public Access, and Appeals met by teleconference on
February 29, 2008, to consider the comments submitted on the proposed amendments governing
the deadline for filing a notice of appeal. The Subcommittee also considered the comments
received on proposed new Rule 7058‘ and the amendments to Rules 7052 and 9021, which relate
to the separate document rule; and the effect of proposed time computation changes in Civil
Rules 50, 52, and 59, which are incorporated by the Bankruptcy Rules . This memorandum sets
out the Subcommittee’s consideration of the comments and its recommendation to the Advisory
Committee for action on the deadline for filing a notice of appeal. The Subcommittee’s
consideration of the proposals which relate to the separate document rule and the incorporated

Civil Rules are set out in separate memoranda.

Comments on Rule 8002

We received a considerable number of comments on the proposed amendment to Rule
8002(a) to extend the deadline for filing a notice of appeal from the current 10-day limit to a 14-
day limit. In addition to publishing the proposed rule amendment in August, the Administrative
Office also published a special notice requesting comment on the possibility of an extension of

the notice of appeal filing deadline to 30 days. This special notice was published on the request

Page -1-

72



of the Advisory Committee by action taken at the meeting at Jackson Hole. The two notices, the
initial publication of proposed amendments in August and the subsequent special notice, resulted
in comments on the proposed rule amendment being logged in on separate charts on the AO
website. Between the two locations, 44 comments were logged in. Four comments were logged
in on both website locations, so there were a total of 40 comments received on the proposed
amendment to Rule 8002(a).

Attached is a spreadsheet that compiles the comments received on Rule 8002. The
columns of thé spreadsheet set out the number of the comment as logged in by the AO, the name
of the person or group submitting the comment, an identification of the persoﬁ as either a BJ
(bankruptcy judge), Assoc. (association), or Prac. (practitioner)', and three columns in which to
indicate whether the person prefers a 10-, 14-, or 30-day deadline for filing a notice of appeal.
Of the 40 comments, 17 indicated a preference for retaining the current 10-day deadline, 16
preferred the 14-day deadline set out in the proposed amendment to Rule 8002, and 7 preferred
that the deadline be extended to 30 days. These preferences, however, tell only a part of the
story. The preferences as expressed by the practitioners and associations were overwhelmingly
in favor of retaining the 10-day deadline as compared to the>14- or 30-day options (11 to 2 to 1).
Among judges and clerks, the preference was for the 14 day deadline over the other two (6 to 14
to 6). Moreover, there were a number of persons who submitted comments in favor of either a
10- or 14-day deadline that expressed significant objectioné to the extension of the

appeal deadline to 30 days. If anything is clear from the comments submitted, it is that adopting

"' A few of the status designations differ slightly. One is for a Seventh Circuit Judge,
another for a professor, and a third for a staff attorney of the Tenth Circuit. There were also
comments submitted by clerks of court.
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the 30-day deadline would likely cause a firestorm of protest.

Not only was there significant opposition to the 30-day deadline, but there was also
substantial objection to the proposed change from 10 to 14 days for the deadline to file a notice
of appeal under Rule 8002. A number of the association and practitioner responses opposed the
14-day period set out in the proposed rule. They noted that the filing of a notice of appeal is a
relatively simple task often only one page in length. They also suggested that any extension of |
the time to appeal would have a negative impact on the case in general as well as the particular
order or decree that might be appealed. This concern was expressed both as to orders that would
apparently be governed by §§ 363(m) and 364(e) which provide that the reversal of the order on
appeal does not affect the validity of actions taken under those orders. The commentators still
asserted that even as to these orders that the prospect of a reversal causes parties to wait until the
conclusion of the appeal period to take action under the orders. Of course, for matters outside

those provisions, there are no similar statutory protections for the order.

Summary of Comments Submitted

The following is a description of the comments we received regarding the proposed
amendment to Rule 8002. The comments are available by going to the Federal Rulemaking page

of the Judiciary website at http://www.uscourts.gov/rules/proposed0807-1.htm and selecting a

link to one of the two lists of comments on the bankruptcy amendments. Simply click on the
number of the particular comment and it will appear on the screen. The numbering system for
the comments on Rule 8002 begins with 07-BR- . The numbering system for the comments

on other proposed rules (including some comments on Rule 8002) begins with 07-BK-___.
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07-BR-001 Matt McKee (Charlotte, NC attorney). Mr. McKee states quite simply that a 30-
day deadline is his preference. He says that the change will not have a material impact in most
cases.

07-BR-002 Bankruptcy Judge Judith Wizmur (D.N.J.). Judge Wizmur supports the 14-day
deadline and suggests that the Committee might consider whether some matters should be
governed by a 30-day deadline and others by the 14-day deadline.

07-BR-003 Bankruptcy Judge Margaret Dee McGarity (E.D. Wis.) Judge McGarity slightly
favors the 14-day deadline over the 30-day deadline. She notes that she does not feel
particularly strongly about this, but notes that the 10-day period “can sometimes be
problemmatic.”

07-BR-004 Niki Heller (Senior Staff Attorney, Tenth Circuit) Ms Heller states that from an
appellate perspective, she prefers 30 days which would make it consistent with other federal
appeal deadlines. She did not mention the 10-day appeal time in federal criminal cases.
07-BR-005 Bankruptcy Judge Roger Efremsky (N.D. Cal.) Judge Efremsky suggests that the
14-day deadline “is a reasonable accomodation between the two other deadlines.

07-BR-006 Bankruptcy Judge Terry Myers (D. Ida.) Judge Myers believes that the 14-day
deadline would not make too much difference from the current deadline, but he does not find the
arguments in support of the longer 30-day deadline persuasive.

07-BR-007 Max Tucker (Dallas, TX attorney) Mr. Tucker supports the extension of the
deadline. His preference is to allow 30 days. He is unpersuaded by arguments that the
bankruptcy process must move more quickly because in his experience, when a bankruptcy

appeal is filed, resolution of that appeal often takes quite some time. He also cites the doctrine
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of equitable mootness as a means to “weed out appeals where the delay results in prejudice.”
07-BR-008 Bankruptcy Judge G. Harvey Boswell (W.D. Tenn.) Judge Boswell supports the
14-day deadline and sees no negative impact.

07-BR-009 Bankruptcy Judge Henry Boroff (D. Mass.) Judge Boroff prefers to keep the 10-
day deadline for filing a notice of appeal. He states that making it 14 days will still present the
prospect of catching the non-bankruptcy attorney unaware of the.deadline, and he rejects the
adoption of the 30-day deadline as inconsistent with the need for “prompt final dispositions in
bankruptcy cases.”

07-BR-010 Bankruptcy Judge Christopher Sontchi (D. Del.) Judge Sontchi approves the idea
of a 14-day deadline, but he strongly opposes a 30-day deadline. He notes that the
interdependence of the orders in cases, particularly chapter 11 cases, requires an appeal deadline
of shorter than 30 days.

07-BR-011 Bankruptcy Judge Raymond Lyons (D. N.J.) Judge Lyons generally favors a 30-
day deadline, at least for adV(‘ersary proceedings. Other orders, including those governed by

§§ 363(m) and 364(e) would be governed by a shorter deadline (he does not indicate a
preference for either 10 or 14 days). He also notes that some parties are unwilling to rely on the
doctirne of equitable mootness to proceed with a transaction.

07-BR-012 Bankruptcy Judge Judith Fitzgerald (W.D. Pa.) Judge Fitzgerald opposes any
change from the current 10-day limit on the filing of a notice of appeal. She asserts that the
quest for consistency between the civil and bankruptcy rules is an insufficient reason to move to
the 30-day deadline. She also believes that persons could become confused by a 14-day deadline

especially if there is a 10-day deadline for filing a motion for reconsideration. Finally, she notes
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that bankruptcy cases generally 'operate on a “compressed time frame” that properly requires a
shorter time for filing an appeal. Also, the presence of CM/ECF providés nearly immediate
notice to parties. This effectively provides even more notice than parties have received in the
past.

07-BR-013 Bankruptcy Judge Robert Kressel (D. Minn.) Judge Kressel, a former member of
the Committee, noted the difficulties faced when Rule 9006(a) was amended in the 1980s. He
also stated that the extension of the deadline to 30 days would promote consistency between the
rules and would protect the uninitiated who are unfamiliar with the short deadline and would
discourage the filing of “protective” notices of appeal by ‘the initiated.

07-BR-014 Bankruptcy Judge Douglas Dodd (M.D. La.) Judge Dodd notes that the change
from 10 to 14 would not hélp the person who mistakenly believed that the appeal deadline was
30 days. He also does not believe that the deadli-ne for filing a notice of appeal in a bankruptcy
case should change from the 10-day deadline currently in Rule 8002.

07-BR-015 Circuit Judge Frank Easterbrook (7" Cir.) Judgé Easterbrook did not offer a
comment on Rule 8002, other than to state his general support for the time computation
amendments.

07-BR-016 Bankruptcy Judge Jerry Brown (E.D. La.) Judge Bro.wn supports the 14-day
deadline, but he strongly opposes extending the deadline to 30 days. He states that the longer
éeriod would substantially delay both sales of property and ordinary bankruptcy procedures.
07-BR-017 Bankruptcy Judge David Adams (E.D. Va.) Judge Adams supports the 14-day
period but opposes the 30-day period. He is concerned that the longer period would lead to

irreparable harm accruing during that waiting time.
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07-BR-018 Bankruptcy Judge Bruce McCullough (W.D. Pa.) Judge McCullough sees no
reason to change from the 10-day period that has governed the bankruptcy appeal time for a
century.‘ He notes that time is both jobs and money, and extension of the deadline would have an
adverse impact on the process. He also reserved the right to supplement his response, but we
have not received any further comment from him to date.

07-BR-019 Bankruptcy Judge Benjamin Goldgar (N.D. Ill.) Judge Goldgar noted that prior
to his service as a judge, he was an appellate lawyer for the State of Illinois and served a term as
the President of the Illinois Appellate Lawyers Association. He supports the increase of the
deadline to 14 days because it would not materially disrupt bankruptcy practice. He does not,
however, support the expansion of the deadline to 30 days. In his view, the pace of bankruptcy
is too brisk. Moreover, he has observed that parties await the passage of the appeal time even in
the face of § 363(m), equitable mootness, and other protections. Finally, he states that he is
unpersuaded by the argument that the rule should be 30 days to protect those who are unfamiliar
with the bankruptcy appellate process because “appellate lawyers are the most rule conscious
members of the bar.”

07-BR-020 Bankruptcy Court Clerk Margaret Grammar Gay (D.N.M.) Ms. Grammar Gay
supports the 14-day deadline and states that it would not disrupt bankruptcy practice. She notes,
however, that if there is any likelihood that the 14-day deadline is just a brief stop on the road to
a 30-day deadline, that the change should be made to 30 days in the first instance.

07-BR-021 Bankruptcy Judge James St’arzynski (D.N.M.) Judge Starzynski supports the 30-

day deadline so as to avoid this deadline being a trap for the unwary. He notes as well that once

the appeal is taken, the final decision in the appeal will not be materially later because an
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additional 20 days was added to the time for filing a notice of appeal. He recognizesvthat there
may be a concern that the time to file a notice in some appeals should be shortened, so he
proposed that the rules allow for the shortening of the period by a specific and prominently
ordered reduction in the time.

07-BR-022 Bankruptcy Judge Timothy Mahoney (D. Neb.) Judge Mahoney believes that the
current 10-day period is insufficient and supports an extension of that time period. He notes that
14 is better than 10, but he would prefer that the time be lengthened to 30 days. He states that
this is especially important for persons who do not participate through ECF, a group that is often
likely not to be represented by counsel.

07-BR-023 Walter Bussart (Lewisburg, Tenn. attorney) Mr. Bussert supports all of the time
computation amendments, but he does not mention Rule 8002.

| 07-BR-024 Richard Rogan (San Francisco attorney) Mr. Rogan, a long time bankruptcy
practitioner, urges the retention of the 10-day time limit for filing a notice of appeal. He states
that the added delay would be detrimental to sales and plans of reorganization. Also, he notes
that 10 days is ample timé to file the notice.

07-BR-025 Heather Lennox (Cleveland, Oh. attorney) Ms. Lennox opposes the expansion of
the time to file a notice of appeal beyond the 10 days in the current rule. She notes that the filing
of a notice of appeal is relatively simple and 10 days is more than adequate. She also points out

that Congress has just amended the Code to expedite both large and small chapter 11 cases, so it
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would be contrary to that Congressional intent to expand the time allowed for filing a notice of
appeal.

07-BR-026 Prof. Alan Resnick (New York attorney and professor) Professor Resnick, former
Reporter to the Committee, strongly opposes the change in Rule 8002 from 10 days to either 14
or 30 days. He notes the general need for matters to proceed quickly in bankruptcy cases, and he
states as well that the filing of a notice of appeal does not require any significant amount of time.
Further, he argues that the presence of an additional layer of appeals in bankruptcy cases
provides another reason not to add to the delay in the case. He also points out that the 1987
change to Rule 9006(a) that effectively extended the appeal time was not well received and led
to its almost immediate repeal when the bar fully understood its implications. To that end, he
also notes that a change in the rules to make the appeal time 14 days would likely catch some or
many bankruptcy practitioners unaware of the change, and vulnerable to appeals taken after they
acted to close a transaction on the 11" day after the entry of the relevant order. Finally, he notes
that the “uniformity” argument for changing the rule to allow 30 days for appeals is in fact not
uniform. Crilﬁinal appeals must be taken in 10 days under the current rule (14 under the
proposed revision to Appellate Rule 4). Professor Resnick also submitted recommendations
regarding other Bankruptcy Rules that he believes may need to be revised. In particular, he
notes that Rule 9023 should be amended to prevent the proposed amendment to Civil Rule 59 to
circumvent the deadline for filing a notice of appeal in a bankruptcy case. Rule 59, as amended,
would allow a party 30 days after entry of an order to file a motion for new trial or a motion to
alter or amend a judgment. Although not mentioned in the comment, similar issues could arise

under proposed Civil Rule 50 which is made applicable by Bankruptcy Rule 7050. Professor
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Resnick also argues that if the 10-day appeal time is to remain in effect, the 10-day periods in
Rules 3002(e), 4001(a)(3), 6004(g), and 6006(d) should not be changed to 14 days as proposed
'in the Time Computation changes. He notes that these deadlines are comparable to the notice of
appeal deadline, and they should be the same in each of these rules. Professor Resnick makes a

similar argument regarding Rules 7062 and 9033.

07-BR-027 Bankruptcy Judge Barry Schermer (E.D. Mo.)* Judge Schermer opposes the
expansion of the deadline to file a notice of appeal to either 14 or 30 days, and instead argues
that the current deadline is both appropriate and necessary. He states that the extension of the
deadline will increase uncertainty in the process that will lead to additional costs to the parties
and the process. Many parties are affected by decisions in bankruptcy cases, including the
debtor, the debtor’s employees, and creditors. The comment also suggests that the rule is not
difficult to read or understand, so that anyone who takes the time to read the rule would not be
“unwary” of the deadline. Moreover, he notes that the rules already permit some extensions of
the appeal time under Rule 8002(c). He concludes that the need for uniformity does not
outweigh the harm that would follow from the proposed extension of the deadline. He also
suggests that it is unnecessary, and perhaps even counterproductive, to protect unwary
practitioners.

07-BR-028 American Bankruptcy Institute The ABI conducted a survey of its membership
(approximately 11,000) as to the proposed changes to Rule 8002. The members were asked

whether the change from 10 to 14 days would have a significantly detrimental or significantly

? The other Bankruptcy Judges in the District, Judges Surratt-States, McDonald, and
Rendlen joined in this comment, as did Dana McWay, the Clerk of the Court.
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beneficial impact on bankruptcy cases, or whether there would be no significant impact from
such a change. There were 183 responses, and 45% thought there would be no significant
impact, and 27% each thought the impact would be significantly detrimental or beneficial. As to
the impact of making the appeal time 30 days, 70% said it would be significantly detrimental,
and 23% responded that it would be significantly beneficial. Only 8% said that the 30-day
deadline would not have a significant effect. The respondents identifying themselves as
practicing in business bankruptcy cases were far more likely to find the changes from 10 days to
be significantly detrimental.

07-BR-029 Bankruptcy Judge Philip Brandt (W.D. Wash.) Judge Brandt opposes any change
from the 10-day deadline set out in current Rule 8002. He states that many orders are not
implemented until a day or two after the expiration of the appeal deadline. In many cases, the
daily costs could be extensive, so extending the deadline even just 4 days could have a nggative
impact on many cases. Judge Brandt also noted that the pending proposed amendment to Civil
Rule 59 would create problems when it is incorporated into the Bankruptcy Rules through Rule
9023, and he cautioned against permitting those problems to arise.

07-BR-030 Business Law Section of the State Bar of Michigan The Business Law Section and
the Debtor/Creditors’ Rights Commiitee of the State Bar oppose the extension of the deadline for
filing a notice of appeal beyond the 10 days already provided for in current Rule 8002.
07-BR-031 Bankruptcy Judge Martin Teel and Nancy Mayer-Whittington, Clerk~ (D.D.C.)°

Judge Teel and Ms. Mayer-Whittington support the change in the appeal time from 10 to 14

3 This comment is listed under the name Patti Meador. Ms. Meador submitted the
comment on behalf of Judge Teel and Ms. Mayer-Whittington.
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days. They note that the order being appealed from is effective unless it is stayed, no matter
what the deadline may be for filing the appeal. They also suggest that the deadline might be set
at 28 days. They express a concern that the 10-day period is sometimes too short to decide
whether to appeal, particularly if a few days pass before the parties receive notice of the
underlying order.

07-BR-032 Business Law Section of the State Bar of California The Insolvency Law
Committee of the Business Law Section opposes the change in the deadline for filing a notice of
appeal. The Committee notes that the courts in chapter 11 cases enter numerous orders that
relate to the operation of the debtor’s business, and additional time for appeals would inject
additional uncertainty and delay into the process. It notes that the 10-day appeal time has
worked well since 1898 and does not need to be changed.

07-BR-033 Committee on Bankruptcy and Corporate Reorganization of the Association of
the Bar of the City of New York The Committee states that the extension of the appeal time
would cause a material disruption in the operation of bankruptcy practice. These disruptions
also outweigh any benefits that might be obtained by making the appeal deadline consistent with
the deadline for an appeal in a civil case. The Committee points out that in civil litigation, courts
almost always are adjudicating disputes about past conduct, while many matters that bankruptcy
courts resolve provide the debtor with authority to go forward in its business activities either
specifically or generally. Many parties rely on these orders, and they must be implemented with
dispatch given the potential for changing market conditions and the like. The Committee also
points out that other Bankruptcy Rules such as Rules 3020(e), 6004(g) and 6006(d) provide

specific stay relief from certain orders that are appealed, and that this recent judgment of the
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Rules Committee shows that protection is available in those instances where it is particularly
important, and no further protection is necessary; The Committee also noted the potential
problems that cquld arise if Civil Rules 52 and 59 are amended and incorporated into the
Bankruptcy Rules without change.

07-BR-034 Commgrcial Law League of America The CLLA has no comment on the proposal
to extend the 10-day deadline in Rule 8002 to 14 days. It does, however, oppose the extension
of the deadline to 30 days. It points out that bankruptcy cases impact the interests of a number of
parties, and the delays that are created would have a negative effect on those parties. It also
notes that the added delays would undermine the debtor’s fresh start as well as delay the
distribution of assets in cases. The CLLA also expresses some sympathy for the unwary,
occasional bankruptcy practitioner, but it asserts that it is an insufficient justification for the
proposed amendment.

07-BR-035 Bankruptéy Appeals Clerk Alesia Wallace (W.D.N.C.) Ms. Wallace states that
the extension of the deadline to 14 days would have little or no impact on the court, but that an
‘extension to 30 days would impact deadlines for closing bankruptcy cases and may lead to more
frivolous appeals.

07-BR-036 Seventh Circuit Bar Association The Association opposes the extension of the
deadline for filing a notice of appeal in a bankruptcy case, and even suggested that if there was a
need to restate the deadline in a multiple of 7 days, then the deadline should perhaps be 7 days -
:ather than 14.

07-BR-037 American Bar Association The Association opposes the amendment and urges

that the 10-day deadline for filing a notice of appeal be retained. It states that the deadline has
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been in place for over 100 years, and it questions whether there is any empirical support for the
idea that the rule has operated to trap the unwary. It further asserts that the short deadline is
necessary in bankruptcy cases where parties usually demand that no action be taken until the
aﬁpeal deadline has passed. The Association notes that neither equitab>le mootness nor the
statutory protections in §§ 363 ﬁand 364 are sufficient to protect a party who acts prior to the
conclusion of the appeal period. Thus, the Association proposes that the 10-day limit be
retained. This position was also adopted by the State Bar of Michigan and the State Bar of
Califorﬁia responses in Comment 07-BR-030 and 07-BR-033, respectively.

07-BK-002 Kenneth Klee (LLos Angeles attorney and professor) Mr. Klee opposes extending
the deadline from 10 to 30 days. He notes that the added costs resulting from the 20 additional
days to wait for an order to be final is very costly. He also notes that the rules already permit an
extension of the time to file a notice of appeal in many cases.

07-BK-003 Bankruptcy Judge Paul Mannes (D. Md.) Judge Mannes, a former Chair of the
Committee, asserts that the 10-day deadline has worked well, but he would grudgingly support
the extension to 14 days for the sake of uniformity. He opposes any additional extension.
07-BK-022 National Bankruptcy Conference The Conference endorses and supports the
comment of Professor Resnick (07-BR-026, abovg), stating that it is vitally important that
bankruptcy matters be resolved as expeditiously as possible. The Conference also suggests that
the Advisory Committee not permit the proposed amendment to Civil Rule 59 to operate to
effectively extend the appeal time in bankruptcy cases through its incorporation into the
Bankruptcy Rules by Rule 9023. It also urges the Advisory Committee to further study the

impact of the changes in the Civil Rules that change deadlines of less than 30 days to deadlines
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that are multiples of 7 days.

Subcommittee Consideration and Recommendation

The Subcommittee discussed the matter at great length and carefully considered the
comments submitted by the bench and bar. The Subcommittee initially considered whether to
adopt a 30-day deadline. While there was some support for that deadline both among the
comments and during the discussion within the Subcommittee, the Subcommittee concluded that
the 30-day deadline should ﬁot be adopted. It would bé a significant change from long standing
bankruptcy practice, it could inject substantial additional uncertainty and cost into cases, and it
was opposed (often quite strongly) by the vast‘majority of those who submitted comments on the
proposal.

The Committee then considered whether the proposed 14-day deadline should be adopted
or whether the current 10-day deadline should be retained. Two primary arguments were offered
in favor of the new 14-day deadline. First, it would implement the time computation program
thereby enhancing the uniformity of the rules across the different sets of rules. Secondly, and
more substantively, extending the appeal period would provide some additional protection
against the loss of appeal rights for those who either were unaware of the short deadline in
bankruptcy cases, or those for whom the notice was not received in enough time to consider and
decide whether to appeal and to prepare the necessary notice of appeal. Some parties do not
receive notice through electronic means, and some others, such as local governmental units, face
difficulty in getting the notices to the right person as quickly as the expedited bankruptcy

appellate process demands. Thus, they face the loss of their right to appeal simply because the
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time is sometimes too short to allow an effective appeal. Moreover, the addition of only four
days to the appeal time should not adversely affect the process too greatly when balanced against
the rights of parties that are eliminated if they cannot accomplish a filing of a notice of appeal
before the 10-day deadline. Furthermore, limits on the effect of appeals under §§ 363 and 364,
as well as the availability of the equitable mootness doctrine, make the extension of the deadline
less significant that it might otherwise be. Finally, the instances of parties having their appeal
rights cut off due to their failure to timely file a notice of appeal occurs much more frequently
than published decisions would indicate because many of those cases simply result in the
dismissal of the appeal witho.ut any published decision.

A number of argume;lts were raised in support of retaining the 10-day deadline. There is
a need for the expeditious resolution of matters in bankruptcy cases because delay is costly. This
is especially significant for debtors whose financial life is already in the balance. Furthermore,
the results of decisions within a bankruptcy case often have direct and immediate impact on
related decisions in the case. Delay in the resolution of one matter could have a significant an
impact on the ability to go forward in the case. As noted in the comments, the 10-day appeal
rule has been in the governing statutes or rule for over 100 years and has operated well. The rule
is not ambiguous and should not be changed just because some attorneys who take on matters in
bankruptcy courts do not sufficiently acquaint themselves with the governing rules.
Furthermore, the respbnse from the bar, both as to individual attorneys and from groups was
overwhelmingly in support of retaining the 10-day rule. This opposition mirrors the post-
adoption opposition to the améndment of Rule 9006 in the late 1980s which had excluded

intervening weekends and holidays from time periods of less than 11 days. The result of that
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opposition was the almost immediate repeal of that change.

The Subcommittee considered these competing arguments, and each position was
challenged. At the close of the discussion, the Subcommittee concluded by>a majority vote
in favor of the 14-day deadline for the filing of a notice of appeal. The Subcommittee |
concluded that the added protection from the loss of appeal rights and related reasons
outweighed the need to expedite the resolution of bankruptcy cases that the bulk of practitioners

responding to the proposal seem to prefer.

Related Deadlines

As a part of the Time Computation project, Civil Rules 50, 52, and 59 are proposed to
change from 10 days to 30 days. The Committee Notes to those proposed amendments state that
“Experience has proved that in many cases it is not possible to prepare a satisfactory post-
judgment motion in 10 days, even under the former rule that excluded intermediate Saturdays,
Sundays, and legal holidays.” Amending those rules to make the filing of these post-judgment
motions due in 30 days rather than 10 days creates no conflict in the Civil Rules because the time
to file a notice of appeal is also 30 days. Civil Rules 50, 52, and 59 are incorporated into the
Bankruptcy Rules by Rules 9015(a), 7052, and 9023, respectively. If Bankruptcy Rule 8002(a)
is amended to set a 14-day deadline for filing a noticé of appeal, then the incorporation of Civil
Rules 50, 52, and 59 would effectively operate to provide an extension of the appeal deadline to
30 days. A party could file a motion for judgment as a matter of law under Rule 50, a motion to
amend or provide additional findings under Rule 52, or a motion for a new trial under Rule 59

long after the 14-day appeal time had passed. Consequently, we need to limit the time for
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making these motions to not more than 14 days so that they do not indirectly extend the appeal
time. Similarly, if the Committee concludes that the appeal time under Rule 8002 should remain
at 10 days, then these Civil Rule deadlines would have to be limited to 10 days for purposes of
bankruptcy cases. This can be done by expressly limiting these deadlines in the Bankruptcy
Rules that incorporate these Civil Rules. Proposed amendments to those rules are set out
separately.

These are not the only rules amendments that would be necessar); if the Committee
* concludes that the appeal time should remain at 10 days. The time computation changes
proposed for the Bankruptcy Rules included amendments to the deadlines in Rules 3020(e),
4001(a)(3), 6004(g) and 6006)(d). Each of these current 10-day deadlines would become 14
days rather than the 10-day periods in thé current versions of those rules. If the Committee
concludes that the deadline for filing a notice of appeal should be 10 days, then the deadlines set
out in these rules should also be retained as 10-day periods. These deadlines each provide a
specific stay of orders that are comparable to the appeal rules. They are intended to provide a
stay of orders entered under those rules until the appeal time has run, so they should continue to
correspond to the appeal deadline. Therefore, if the Advisory Committee adopts a 14-day
deadline for filing a notice of appeal, these rules could be adopted as published, but if the appeal
time is returned to 10 days, then these proposed rule amendments should not be adopted and they

should remain in their current form.
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MEMORANDUM

TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES

FROM: JEFF MORRIS, REPORTER

RE: COMMENTS RECEIVED ON TIME COMPUTATION RULE 9006
DATE: MARCH 3, 2008

The Committee received a substantial number of comments on the rules published in
August regarding the amendments to Rule 9006(a). We also received many comments on the
related proposed amendment to Rule 8002(a) regarding the deadline for ﬁling a notice of appeal.
In all, we received approximately 46 comments on these issues. Thirty-five of the comments
were addressed solely to the proposed amendment to Rule 8002(a), and they are set out and
considered separately in the agenda materials. Twelve comments were directed more generally
toward the issues under Rule 9006(a). Some of these “time computation” comments also raise
specific issues with the proposed amendment to Rule 8002, but they are included in this
memorandum as well as the other because they include support, suggestions, or objections to the
time computation rule.

In response to a comment on the published amendments to Rule 9006(a), we have already
recommended the correction to subdivision (a)(3) which included an incorrect cross reference.
That matter is addressed in the materials behind Tab 6.E. As to other changes, the Standing
Committee’s Time Computation Subcommittee is recommending changes to the Committee
Note as it addresses potential conflicts with local rules, and also recommends an amendment to
subdivision (a)(6)(B) as will be more fully set out below.

First, several comments were received noting that the adoption of a “days are days”
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computation method could have a significant impact on local rules. The national rules supercede
the local rules, but concern was expressed that some local rules may not be changed, and the
result would be the significant shortening of periods under those rules by the inclusion of
intermediate weekends and holidays under the new computation system. The Time Computation
Subcommittee considered the matter and concluded that no special protections should be
provided for local rules provisions. If certain time limits in the local rules become too short,
those rules will need to be amended in a manner consistent with the national rule. The Time
Computation Subcommittee concluded that a more explicit statement regarding the impact of the
new system on local rules should be included in the Committee Note. Thus, two new sentences
would be added to the end of the first paragraph of the Committee Note to Rule 9006(a). Those
sentences would read as follows:

Thus, for example, a local rule should not set a time period in “business

days,” because subdivision (a) directs that one “count every day, including

intermediate Saturdays, Sundays, and legal holidays.” A local rule

providing that “[r]eply papers shall be filed and served at least three

business days before the return date” must be interpreted, under

subdivision (a), as though it refers to “three days” instead of “three

business days.”

The second change to Rule 9006(a) being recommended by the Time Computation
Subcommittee is an amendment to the text of the rule in subdivision (a)(6)(B). The change is
being offered in response to a comment received on the general Time Computation Rule.
Specifically, concern was expressed that under the proposed rule, when a backwards counting
system is in use (e.g., a filing is due at least 5 days prior to a scheduled hearing), the rule

provides that you continue to count in the same direction to determine the applicable deadline.

So, if the fifth day prior to a scheduled hearing is a Saturday, then Friday becomes the deadline
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for the filing of the document. Concern was expressed that parties may not realize the impad of
this computational rule when little known state holidays come into play. For example, Illinois
recognizes Casmir Pulaski Day as a state holjday. If the fifth day prior to a scheduled hearing
fell on a Thursday that also happened to be Casimir Pulaski Day, then in a federal court in
[llinois, the document would be due on Wednesday. That is a particularly harsh result when
most litigants and their attorneys may not even be aware that there is Casimir Pulaski Day or that
it is a holiday in Illinois on the first Monday in March. Little known state holidays do not create
problems when the computation of a period is going forward, because in those circumstances,
the person subject to the deadline cannot be caught short._ In that instance, they will be gaining
another day before the deadline passes. It islonly when a backward counting period applies that
the problem arises. Consequently, the Time Computation Subcommittee is recommending a
change to subdivision (a)(6) of the rule which defines a “legal holiday” under the rule. The
revision would leave subparagraph (a)(6)(A) unchanged, but would break current subparagraph
(6)(B) into a (B) and (C). The revision would providé:
(6) “Legal Holiday” Defined. “Legal holiday” means:
(A) the day set aside by statute for observing New Year’s Day,

Martin Luthe; King Jr.’s Birthday, Washington’s Birthday,

Memorial Day, Independence Day, Labor Day, Columbus

Day, Veterans’ Day, Thanksgiving Day, or Christmas Day;

and

(B)  any other day declared a holiday by the President; or

Congress;or and
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(C)  for periods that are measured after an event, any other day

declared a holiday by the state in which is located either the

district court that rendered the challenged judgment or order,
or the circuit clerk’s principal office. (In this rule, ‘state’
includes the District of Columbia and any United States
commonwgalth, territory, or possession.)
The last paragraph of the Committee Note would be replaced with the following (the underlined
portions of the Committee Note highlight the change from the published version of the rule:

Subdivision (a)(6). New subdivision (a)(6) defines “legal
holiday” for purposes of the Federal Rules of Bankruptcy
Procedure, including the time-computation provisions of
subdivision (a). Subdivision (a)(6) continues to include within the
definition of “legal holiday” days that are “declared a holiday by
the President.” For two cases that applied this provision to find a
legal holiday on days when the President ordered the government
closed for purposes of celebration or commemoration, see Hart v.
Sheahan, 396 F.3d 887, 891 (7" Cir. 2005) (President included
December 26, 2003 within scope of executive order specifying pay
for executive department and independent agency employees on
legal holidays), and Mashpee Wampanoag Tribal Council, Inc. v.
Norton, 336 F.3d 1094, 1098 (D.C. Cir. 2003) (executive order
provided that “[a]ll executive branch departments and agencies of
the Federal Government shall be closed and their employees
excused from duty on Monday, December 24, 2001”).

For forward-counted periods —i.e., periods that are
measured after an event — subdivision (a)(6)(C) includes certain
state holidays within the definition of legal holidays. However
subdivision (a)(6)(C) does not apply to backward-counted periods
(i.e., periods that are measured before an event).

Subdivision (a)(6)(C) defines the term “state” — for
purposes of subdivision (a)(6) — to include the District of
Columbia and any commonwealth, territory or possession of the
United States. Thus, for purposes of subdivision (a)(6)’s definition
of “legal holiday,” “state” includes the District of Columbia,
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10

11

12

13

14

15

16

17

Guam, American Samoa, the U.S. Virgin Islands, the
Commonwealth of Puerto Rico, and the Commonwealth of the
Northern Mariana Islands.

The bankruptcy rule version of the Time Computation Rule is Rule 9006(a). The August

2007 published version of the rule follows.

Rule 9006. Computing and Extending Time
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19
20
21
22
23
24
| 25
26
27
28
29
30
31
32
33
34
35
36
37
38

39

Computing Time. The following rules apply in computing

any time period specified in these rules. in the Federal

Rules of Civil Procedure, in any local rule or court order,

or in any statute that does not specify a method of

computing time.

(1)  Period Stated in Days or a Longer Unit. When the

period is stated in days or a longer unit of time:

(A)  exclude the day of the event that triggers the

period;

(B)  count every day, including intermediate

Saturdays, Sundays. and legal holidays: and

(C) include the last day of the period, but if the

last day is a Saturday. Sunday. or legal

holiday, the period continues to run until the

end of the next day that is not a Saturday,

Sunday. or legal holiday.

(2) Period Stated in Hours. When the period is stated

in hours:

(A) begin counting immediately on the
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41

42

43

44

45

46

47

48

49

50

51

52

53

54

55

56

57

58

59

60

61

occurrence of the event that triggers the

period;

count every hour, including hours during

intermediate Saturdays, Sundays. and legal

holidays; ;md

if the period would end on a Saturday,

Sunday. or legal holiday. then continue the

period until the same time on the next day

that is not a Saturday, Sunday. or legal

holiday.

Inaccessibility of Clerk’s Office. Unless the court

orders otherwise. if the clerk’s office is

inaccessible:

(A)

on the last day for filing under Rule 6(a)(1),

(B)

then the time for filing is extended to the

first accessible day that is not a Saturday,

Sunday. or legal holiday: or

during the last hour for filing under Rule |

+

9006(a)(2), then the time for filing is

extended to the same time on the first

accessible day that is not a Saturday,

Sunday, or legal holiday.
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76
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80

81
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"Last Day" Defined. Unless a different time is set

by a statute, local rule. or order in the case, the last

day ends:

(A)  for electronic filing, at midnight in the

court's time zone: and

(B) _ for filing by other means, when the clerk’s

office is scheduled to close.

“Next Day’’ Defined. The “next day” is determined

by continuing to count forward when the period is

measured after an event and backward when

measured before an event.

“Legal Holiday’ Defined. ‘“Legal holiday” means:

(A) the day set aside by statute for observing

New Year’s Day, Martin Luther King Jr.’s

Birthday, Washington’s Birthday, Memorial

Day. Independence Day, Labor Day.

Columbus Day, Veterans’ Day,

Thanksgiving Day. or Christmas Day: and

(B) any other day declared a holiday by the

President, Congress, or the state where the

district court is located. (The word ‘state.’ as

used in this Rule, includes the District of
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Columbia and any commonwealth. territory,

or possession of the United States.)

% %k % % %

COMMITTEE NOTE

Subdivision (a). Subdivision (a) has been amended to
simplify and clarify the provisions that describe how deadlines are
computed. Subdivision (a) governs the computation of any time
period found in a Federal Rule of Bankruptcy Procedure, a Federal
Rule of Civil Procedure, a statute, a local rule, or a court order. In
accordance with Bankruptcy Rule 9029(a), a local rule may not
direct that a deadline be computed in a manner inconsistent with
subdivision (a).

The time-computation provisions of subdivision (a) apply
only when a time period must be computed. They do not apply
when a fixed time to act is set. The amendments thus carry
forward the approach taken in Violette v. P.A. Days, Inc., 427 F.3d
1015, 1016 (6th Cir. 2005) (holding that Civil Rule 6(a) “does not
apply to situations where the court has established a specific
calendar day as a deadline™), and reject the contrary holding of In
re American Healthcare Management, Inc., 900 F.2d 827, 832 (5th
Cir. 1990) (holding that Bankruptcy Rule 9006(a) governs
treatment of date-certain deadline set by court order). If, for
example, the date for filing is “no later than November 1, 2007,”
subdivision (a) does not govern. But if a filing is required to be
made “within 10 days” or “within 72 hours,” subdivision (a)
describes how that deadline is computed.

Subdivision (a) does not apply when computing a time
period set by a statute if the statute specifies a method of
computing time. See, e.g., 11 U.S.C. § 527(a)(2) (debt relief
agencies must provide a written notice to an assisted person “not
later than 3 business days” after providing bankruptcy assistance
services).

Subdivision (a)(1). New subdivision (a)(1) addresses the
computation of time periods that are stated in days. It also applies
to time periods that are stated in weeks, months, or years. See,
e.g., Federal Rule of Civil Procedure 60(b) made applicable to
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under Rule 9024. Subdivision (a)(1)(B)’s directive to “count every
day” is relevant only if the period is stated in days (not weeks,
months or years).

Under former Rule 9006(a), a period of eight days or more
was computed differently than a period of less than eight days.
Intermediate Saturdays, Sundays, and legal holidays were included
in computing the longer periods, but excluded in computing the
shorter periods. Former Rule 9006(a) thus made computing
deadlines unnecessarily complicated and led to counterintuitive .
results.

Under new subdivision (a)(1), all deadlines stated in days
(no matter the length) are computed in the same way. The day of
the event that triggers the deadline is not counted. All other days
— including intermediate Saturdays, Sundays, and legal holidays
— are counted, with only one exception: If the period ends on a
Saturday, Sunday, or legal holiday, then the deadline falls on the
next day that is not a Saturday, Sunday, or legal holiday. An
illustration is provided below in the discussion of subdivision
(a)(5). Subdivision (a)(3) addresses filing deadlines that expire on
a day when the clerk’s office is inaccessible.

Where subdivision (a) formerly referred to the “act, event,
or default” that triggers the deadline, new subdivision (a) refers
simply to the “event” that triggers the deadline; this change in
terminology is adopted for brevity and simplicity, and is not
intended to change meaning.

Periods previously expressed as less than eight days will be
shortened as a practical matter by the decision to count
intermediate Saturdays, Sundays, and legal holidays in computing
all periods. Many of those periods have been lengthened to
compensate for the change. See, e.g., Rules 2008 (trustee’s duty to
notify court of acceptance of the appointment within five days is
extended to seven days); 6004(b) (time for filing and service of
objection to proposed use, sale or lease of property extended from
five days prior to the hearing to seven days prior to the hearing);
and 9006(d) (time for giving notice of a hearing extended from
five days prior to the hearing to days).

Most of the 10-day periods were adjusted to meet the

change in computation method by setting 14 days as the new
period. See, e.g., Rules 1007(h) (10 day period to file
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supplemental schedule for property debtor becomes entitled to
acquire after the commencement of the case is extended to 14
days); 3020(e) (10 day stay of order confirming a chapter 11 plan
extended to 14 days); 8002(a)(10 day period in which to file notice
of appeal extended to 14 days). A 14-day period also has the
advantage that the final day falls on the same day of the week as
the event that triggered the period — the 14th day after a Monday,
for example, is a Monday. This advantage of using week-long
periods led to adopting seven-day periods to replace some of the
periods set at less than 10 days, 21-day periods to replace 20-day
periods, and 28-day periods to replace 25-day periods. Thirty-day
and longer periods, however, were generally retained without
change.

Subdivision (a)(2). New subdivision (a)(2) addresses the
computation of time periods that are stated in hours. No such
deadline currently appears in the Federal Rules of Procedure. But
some statutes contain deadlines stated in hours, as do some court
orders issued in expedited proceedings.

Under subdivision (a)(2), a deadline stated in hours starts to
run immediately on the occurrence of the event that triggers the
deadline. The deadline generally ends when the time expires. If,
however, the time period expires at a specific time (say, 2:17 p.m.)
on a Saturday, Sunday, or legal holiday, then the deadline is
extended to the same time (2:17 p.m.) on the next day that is not a
Saturday, Sunday, or legal holiday. Periods stated in hours are not
to be “rounded up” to the next whole hour. Subdivision (a)(3)
addresses situations when the clerk’s office is inaccessible during
the last hour before a filing deadline expires.

Subdivision (a)(2)(B) directs that every hour be counted.
Thus, for example, a 72-hour period that commences at 10:23 a.m.
on Friday, November 2, 2007, will run until 9:23 a.m. on Monday,
November 5; the discrepancy in start and end times in this example
results from the intervening shift from daylight saving time to
standard time.

Subdivision (a)(3). When determining the last day of a
filing period stated in days or a longer unit of time, a day on which
the clerk’s office is not accessible because of the weather or
another reason is treated like a Saturday, Sunday, or legal holiday.
When determining the end of a filing period stated in hours, if the
clerk’s office is inaccessible during the last hour of the filing
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period computed under subdivision (a)(2) then the period is
extended to the same time on the next day that is not a weekend,
holiday or day when the clerk’s office is inaccessible.

Subdivision (a)(3)’s extensions apply “[u]nless the court
orders otherwise.” In some circumstances, the court might not
wish a period of inaccessibility to trigger a full 24-hour extension;
in those instances, the court can specify a briefer extension.

The text of the rule no longer refers to “weather or other
conditions” as the reason for the inaccessibility of the clerk’s
office. The reference to “weather” was deleted from the text to
underscore that inaccessibility can occur for reasons unrelated to
weather, such as an outage of the electronic filing system.
Weather can still be a reason for inaccessibility of the clerk’s
office. The rule does not attempt to define inaccessibility. Rather,
the concept will continue to develop through caselaw, see, e.g.,
William G. Phelps, When Is Office of Clerk of Court Inaccessible
Due to Weather or Other Conditions for Purpose of Computing
Time Period for Filing Papers under Rule 6(a) of Federal Rules of
Bankruptcy Procedure, 135 A.L.R. Fed. 259 (1996) (collecting
cases). In addition, many local provisions address inaccessibility
for purposes of electronic filing, see, e.g., D. Kan. Rule 5.4.11 (“A
Filing User whose filing is made untimely as the result of a
technical failure may seek appropriate relief from the court.”).

Subdivision (a)(4). New subdivision (a)(4) defines the end
of the last day of a period for purposes of subdivision (a)(1).
Subdivision (a)(4) does not apply in computing periods stated in
hours under subdivision (a)(2), and does not apply if a different
time is set by a statute, local rule, or order in the case. A local rule
may provide, for example, that papers filed in a drop box after the
normal hours of the clerk’s office are filed as of the day that is
date-stamped on the papers by a device in the drop box.

28 U.S.C. § 452 provides that “[a]ll courts of the United
States shall be deemed always open for the purpose of filing proper
papers, issuing and returning process, and making motions and
orders.” A corresponding provision exists in Rule5001(a). Some
courts have held that these provisions permit an after-hours filing
by handing the papers to an appropriate official. See, e.g.,
Casalduc v. Diaz, 117 F.2d 915,917 (1st Cir. 1941). Subdivision
(a)(4) does not address the effect of the statute on the question of
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after-hours filing; instead, the rule is designed to deal with filings
in the ordinary course without regard to Section 452.

Subdivision (a)(5). New subdivision (a)(5) defines the
“next” day for purposes of subdivisions (a)(1)(C) and (a)(2)(C).
The Federal Rules of Bankruptcy Procedure contain both forward-
. looking time periods and backward-looking time periods. A
forward-looking time period requires something to be done within
a period of time affer an event. See, e.g., Rules 1007(c) (the
schedules and statements, other than the statement
of intention, shall be filed by the debtor within 14 days after entry
of the order for relief.”); 1019(b)(i1) (“the trustee, not later than 30
days after conversion of the case, shall file and transmit to the
United States trustee a final report and account™); and 7012(a) (“If
a complaint is duly served, the defendant shall serve an answer
within 30 days after the issuance of the summons, except when a
different time is prescribed by the court.”).

A backward-looking time period requires something to be
done within a period of time before an event. See, e.g., Rules
6004(b) (“‘an objection to a proposed use, sale, or lease of property
shall be filed and served not less than five days before the date set
for the proposed action”); 9006(d) (‘A written motion, other than
one which may be heard ex parte, and notice of any hearing shall
be served not later than five days before the time specified for such
hearing”. In determining what is the “next” day for purposes of
subdivisions (a)(1)(C) and (a)(2)(C), one should continue counting
in the same direction — that is, forward when computing a
forward-looking period and backward when computing a
backward-looking period: If, for example, a filing is due within 10
days after an event, and the tenth day falls on Saturday, September
1, 2007, then the filing is due on Tuesday, September 4, 2007
(Monday, September 3, is Labor Day). But if a filing is due 10
days before an event, and the tenth day falls on Saturday,
September 1, then the filing is due on Friday, August 31.

Subdivision (a)(6). New subdivision (a)(6) defines “legal
holiday” for purposes of the Federal Rules of Bankruptcy
Procedure, including the time-computation provisions of
subdivision (a). Subdivision (a)(6)(B) continues to include within
the definition of “legal holiday” days that are “declared a holiday
by the President.” For two cases that applied this provision to find
a legal holiday on days when the President ordered the government
closed for purposes of celebration or commemoration, see Hart v.
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Sheahan, 396 F.3e 887, 891 (7™ Cir. 2005) (President included
December 26, 2003 within scope of executive order specifying pay
for executive department and independent agency employees on
legal holidays), and Mashpee Wampanoag Tribal Council, Inc. v.
Norton, 336 F.3d 1094, 1098 (D.C. Cir. 2003) (executive order
provided that “[a]ll executive branch departments and agencies of
the Federal Government shall be closed and their employees
excused from duty on Monday, December 24, 2001"). Subdivision
(a)(6)(B) includes certain state holidays within the definition of
legal holidays, and defines the term “state” — for purposes of
subdivision (a)(6) — to include the District of Columbia, and any
commonwealth, territory, and possession of the United States.
Thus, for purposes of subdivision (a)(6)’s definition of “legal
holiday,” “state” includes the District of Columbia, Guam,
American Samoa, the U.S. Virgin Islands, the Commonwealth of
Puerto Rico, and the Commonwealth of the Northern Mariana
Islands.

The Rule and Committee Note with the changes recommended by the Time Computation

Subcommittee is as follows.

Rule 9006. Computing and Extending Time

103



11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

Computing Time. The following rules apply in computing

any time period specified in these rules, in the Federal

Rules of Civil Procedure, in any local rule or court order,

or in any statute that does not specify a method of

computing time.

(1)  Period Stated in Days or a Longer Unit. When the

period is stated in days or a longer unit of time:

(A) exclude the day of the event that triggers the

period;

(B)  count every day, including intermediate

Saturdays. Sundays. and legal holidays: and

(C) include the last day of the period, but if the
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34

35
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40

41

42

43

44

45

46

47

48

49

50

51

52

53

54

Jast day is a Saturday, Sunday. or legal

holiday. the period continues to run until the

end of the next day that is not a Saturday,

Sunday. or legal holiday.

Period Stated in Hours. When the period is stated

1n hours:

(A)

begin counting immediately on the

occurrence of the event that triggers the

period;

count every hour. including hours during

intermediate Saturdays. Sundays, and legal

holidays; and

if the period would end on a Saturday,

Sunday. or legal holiday. then continue the

period until the same time on the next day

that is not a Saturday. Sunday. or legal

holiday.

Inaccessibility of Clerk’s Office. Unless the court

orders otherwise. if the clerk’s office is

1naccessible:

(A)

on the last day for filing under Rule

9006(a)(1). then the time for filing is
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extended to the first accessible day that is

not a Saturday. Sunday. or legal holiday: or

(B) during the last hour for filing under Rule

9006(a)(2). then the time for filing is

extended to the same time on the first

accessible day that is not a Saturday,

Sunday. or legal holiday.

"Last Day" Defined. Unless a different time is set

by a statute. local rule, or order in the case, the last

day ends:

(A)  for electronic filing, at midnight in the

court's time zone; and

(B)  for filing by other means, when the clerk’s

office is scheduled to close.

“Next Day”’ Defined. The “next day” is determined

by continuing to count forward when the period is

measured after an event and backward when

measured before an event.

“Legal Holiday” Defined. “Legal holiday” means:

(A)  the day set aside by statute for observing

New Year’s Day, Martin Luther King Jr.’s
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(B)

©)

Birthday, Washington’s Birthday, Memorial
Day, Independence Day, Labor Day,
Columbus Day, Veterans’ Day,

Thanksgiving Day, or Christmas Day; and

any other day declared a holiday by the

President; or Congress;or and

for periods that are measured after an event,

any other day declared a holiday by the state

in which is located either the district court
that rendered the challenged judgment or
order, or the circuit clerk’s prinpipal office.
(In this rule, ‘state’ includes the District of
Columbia and any United States

commonwealth, territory, or possession.)

* % % ok k %

COMMITTEE NOTE

Subdivision (a). Subdivision (a) has been amended to
simplify and clarify the provisions that describe how deadlines are
computed. Subdivision (a) governs the computation of any time
period found in a Federal Rule of Bankruptcy Procedure, a Federal
Rule of Civil Procedure, a statute, a local rule, or a court order. In
accordance with Bankruptcy Rule 9029(a), a local rule may not
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direct that a deadline be computed in a manner inconsistent with
subdivision (a). Thus, for example, a local rule should not set a
time period in “business days,” because subdivision (a) directs that
one “count every day, including intermediate Saturdays, Sundays,
and legal holidays.” A local rule providing that “[r]eply papers
shall be filed and served at least three business days before the
return date” must be interpreted, under subdivision (a), as though it
refers to “three days” instead of “three business days.”

The time-computation provisions of subdivision (a) apply
only when a time period must be computed. They do not apply
when a fixed time to act is set. The amendments thus carry
forward the approach taken in Violette v. P.A. Days, Inc., 427 F.3d
1015, 1016 (6th Cir. 2005) (holding that Civil Rule 6(a) “does not
apply to situations where the court has established a specific
calendar day as a deadline”), and reject the contrary holding of In
re American Healthcare Management, Inc., 900 F.2d 827, 832 (5th
Cir. 1990) (holding that Bankruptcy Rule 9006(a) governs
treatment of date-certain deadline set by court order). If, for
example, the date for filing is “no later than November 1, 2007,”
subdivision (a) does not govern. But if a filing is required to be
made “within 10 days” or “within 72 hours,” subdivision (a)
describes how that deadline is computed.

Subdivision (a) does not apply when computing a time
period set by a statute if the statute specifies a method of
computing time. See, e.g., 11 U.S.C. § 527(a)(2) (debt relief
agencies must provide a written notice to an assisted person “not
later than 3 business days” after providing bankruptcy assistance
services).

Subdivision (a)(1). New subdivision (a)(1) addresses the
computation of time periods that are stated in days. It also applies
to time periods that are stated in weeks, months, or years. See,
e.g., Federal Rule of Civil Procedure 60(b) made applicable to
under Rule 9024. Subdivision (a)(1)(B)’s directive to “count every
day” is relevant only if the period is stated in days (not weeks,
months or years).

Under former Rule 9006(a), a period of eight days or more
was computed differently than a period of less than eight days.
Intermediate Saturdays, Sundays, and legal holidays were included
in computing the longer periods, but excluded in computing the
shorter periods. Former Rule 9006(a) thus made computing
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deadlines unnecessarily complicated and led to counterintuitive
results.

Under new subdivision (a)(1), all deadlines stated in days
(no matter the length) are computed in the same way. The day of
the event that triggers the deadline is not counted. All other days
— including intermediate Saturdays, Sundays, and legal holidays
— are counted, with only one exception: If the period ends on a
Saturday, Sunday, or legal holiday, then the deadline falls on the
next day that is not a Saturday, Sunday, or legal holiday. An
illustration is provided below in the discussion of subdivision
(a)(5). Subdivision (a)(3) addresses filing deadlines that expire on
a day when the clerk’s office is inaccessible.

Where subdivision (a) formerly referred to the “act, event,
or default” that triggers the deadline, new subdivision (a) refers
simply to the “event” that triggers the deadline; this change in
terminology is adopted for brevity and simplicity, and is not
intended to change meaning.

Periods previously expressed as less than eight days will be
shortened as a practical matter by the decision to count
intermediate Saturdays, Sundays, and legal holidays in computing
all periods. Many of those periods have been lengthened to
compensate for the change. See, e.g., Rules 2008 (trustee’s duty to
notify court of acceptance of the appointment within five days is
extended to seven days); 6004(b) (time for filing and service of
objection to proposed use, sale or lease of property extended from
five days prior to the hearing to seven days prior to the hearing);
and 9006(d) (time for giving notice of a hearing extended from
five days prior to the hearing to days).

Most of the 10-day periods were adjusted to meet the
change in computation method by setting 14 days as the new
period. See, e.g., Rules 1007(h) (10 day period to file
supplemental schedule for property debtor becomes entitled to
acquire after the commencement of the case is extended to 14
days); 3020(e) (10 day stay of order confirming a chapter 11 plan
extended to 14 days); 8002(a)(10 day period in which to file notice
of appeal extended to 14 days). A 14-day period also has the
advantage that the final day falls on the same day of the week as
the event that triggered the period — the 14th day after a Monday,
for example, is a Monday. This advantage of using week-long
periods led to adopting seven-day periods to replace some of the
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periods set at less than 10 days, 21-day periods to replace 20-day
periods, and 28-day periods to replace 25-day periods. Thirty-day
and longer periods, however, were generally retained without
change.

Subdivision (a)(2). New subdivision (a)(2) addresses the
computation of time periods that are stated in hours. No such
deadline currently appears in the Federal Rules of Procedure. But
some statutes contain deadlines stated in hours, as do some court
orders issued in expedited proceedings.

Under subdivision (a)(2), a deadline stated in hours starts to
run immediately on the occurrence of the event that triggers the
deadline. The deadline generally ends when the time expires. If,
however, the time period expires at a specific time (say, 2:17 p.m.)
on a Saturday, Sunday, or legal holiday, then the deadline is
extended to the same time (2:17 p.m.) on the next day that isnota"
Saturday, Sunday, or legal holiday. Periods stated in hours are not
to be “rounded up” to the next whole hour. Subdivision (a)(3)
addresses situations when the clerk’s office is inaccessible during
the last hour before a filing deadline expires.

Subdivision (a)(2)(B) directs that every hour be counted.
Thus, for example, a 72-hour period that commences at 10:23 a.m.
on Friday, November 2, 2007, will run until 9:23 a.m. on Monday,
November 5; the discrepancy in start and end times in this example
results from the intervening shift from daylight saving time to
standard time.

Subdivision (a)(3). When determining the last day of a
filing period stated in days or a longer unit of time, a day on which
the clerk’s office is not accessible because of the weather or
another reason is treated like a Saturday, Sunday, or legal holiday.
When determining the end of a filing period stated in hours, if the
clerk’s office is inaccessible during the last hour of the filing
period computed under subdivision (a)(2) then the period is
extended to the same time on the next day that is not a weekend,
holiday or day when the clerk’s office is inaccessible.

Subdivision (a)(3)’s extensions apply “[u]nless the court
orders otherwise.” In some circumstances, the court might not
wish a period of inaccessibility to trigger a full 24-hour extension;
in those instances, the court can specify a briefer extension.
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The text of the rule no longer refers to “weather or other
conditions” as the reason for the inaccessibility of the clerk’s
office. The reference to “weather” was deleted from the text to
underscore that inaccessibility can occur for reasons unrelated to
weather, such as an outage of the electronic filing system.

Weather can still be a reason for inaccessibility of the clerk’s
office. The rule does not attempt to define inaccessibility. Rather,
the concept will continue to develop through caselaw, see, e.g.,
William G. Phelps, When Is Office of Clerk of Court Inaccessible
Due to Weather or Other Conditions for Purpose of Computing
Time Period for Filing Papers under Rule 6(a) of Federal Rules of
Bankruptcy Procedure, 135 A.L.R. Fed. 259 (1996) (collecting
cases). In addition, many local provisions address inaccessibility
for purposes of electronic filing, see, e.g., D. Kan. Rule 5.4.11 (“A
Filing User whose filing is made untimely as the result of a
technical failure may seek appropriate relief from the court.”).

Subdivision (a)(4). New subdivision (a)(4) defines the end
of the last day of a period for purposes of subdivision (a)(1).
Subdivision (a)(4) does not apply in computing periods stated in
hours under subdivision (a)(2), and does not apply if a different
time is set by a statute, local rule, or order in the case. A local rule
may provide, for example, that papers filed in a drop box after the
normal hours of the clerk’s office are filed as of the day that is
date-stamped on the papers by a device in the drop box.

28 U.S.C. § 452 provides that “[a]ll courts of the United
States shall be deemed always open for the purpose of filing proper
papers, issuing and returning process, and making motions and
orders.” A corresponding provision exists in Rule 5001(a). Some
courts have held that these provisions permit an after-hours filing
by handing the papers to an appropriate official. See, e.g.,
Casalduc v. Diaz, 117 F.2d 915, 917 (1st Cir. 1941). Subdivision
(a)(4) does not address the effect of the statute on the question of
after-hours filing; instead, the rule is designed to deal with filings
in the ordinary course without regard to Section 452.

Subdivision (a)(5). New subdivision (a)(5) defines the
“next” day for purposes of subdivisions (a)(1)(C) and (a)(2)(C).
The Federal Rules of Bankruptcy Procedure contain both forward-
looking time periods and backward-looking time periods. A
forward-looking time period requires something to be done within
a period of time affer an event. See, e.g., Rules 1007(c) (the
schedules and statements, other than the statement of intention,
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shall be filed by the debtor within 14 days after entry of the order
for relief.”); 1019(b)(i1) (“the trustee, not later than 30 days after
conversion of the case, shall file and transmit to the United States
trustee a final report and account™); and 7012(a) (“If a complaint is
duly served, the defendant shall serve an answer within 30 days
after the issuance of the summons, except when a different time is
prescribed by the court.”).

A backward-looking time period requires something to be
done within a period of time before an event. See, e.g., Rules
6004(b) (“an objection to a proposed use, sale, or lease of property
. shall be filed and served not less than five days before the date set

for the proposed action™); 9006(d) (“A written motion, other than
one which may be heard ex parte, and notice of any hearing shall
be served not later than five days before the time specified for such
hearing”. In determining what is the “next” day for purposes of
subdivisions (a)(1)(C) and (a)(2)(C), one should continue counting
in the same direction — that is, forward when computing a
forward-looking period and backward when computing a
‘backward-looking period. If, for example, a filing is due within 10
days after an event, and the tenth day falls on Saturday, September
1, 2007, then the filing is due on Tuesday, September 4, 2007
(Monday, September 3, is Labor Day). But if a filing is due 10
days before an event, and the tenth day falls on Saturday,
September 1, then the filing is due on Friday, August 31.

Subdivision (a)(6). New subdivision (a)(6) defines “legal holiday”
for purposes of the Federal Rules of Bankruptcy Procedure,
including the time-computation provisions of subdivision (a).
Subdivision (a)(6) continues to include within the definition of
“legal holiday” days that are “declared a holiday by the President.
For two cases that applied this provision to find a legal holiday on
days when the President ordered the government closed for
purposes of celebration or commemoration, see Hart v. Sheahan,
396 F.3d 887, 891 (7" Cir. 2005) (President included December
26, 2003 within scope of executive order specitying pay for
executive department and independent agency employees on legal
holidays), and Mashpee Wampanoag Tribal Council, Inc. v.
Norton, 336 F.3d 1094, 1098 (D.C. Cir. 2003) (executive order
provided that “[a]ll executive branch departments and agencies of
the Federal Government shall be closed and their employees
excused from duty on Monday, December 24, 2001”).

2

For forward-counted periods — i.e.. periods that are
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measured after an event — subdivision (a)(6)(C) includes certain
state holidays within the definition of legal holidays. However
subdivision (a)(6)(C) does not apply to backward-counted periods
(1.e., periods that are measured before an event).

Subdivision (a)(6)(C) defines the term “state” — for
purposes of subdivision (a)(6) — to include the District of
Columbia and any commonwealth, territory or possession of the
United States. Thus, for purposes of subdivision (a)(6)’s definition
of “legal holiday,” “state” includes the District of Columbia,
Guam, American Samoa, the U.S. Virgin Islands, the
Commonwealth of Puerto Rico, and the Commonwealth of the
Northern Mariana Islands.

In arriving at this “bankruptcy” version of the time computation rule, the Time
Computation Subcommittee considered but rejected several comments submitted by persons or
groups with particular interest in bankruptcy. For example, Professor Alan Resnick, former
Reporter to the Advisory Committee, urged that Rule 9006(a) not be amended to adopt a “days
are days” approach to computing time under the rules. Similar views were offered by the
National Bankruptcy Conference which specifically adopted Professor Resnick’s position. The
Committee on Bankruptcy and Corporate Reorganization of the Association of the Bar of the
City of New York also opposed thé “days are days” approach on the ground that the system has
been in place for some time and has worked generally without incident. They also note that the
counting rule applies to many statutory deadlines that would effectively be changed by the new
computation system. As to the statutory deadlines, that issue is considered in the agenda
materials behind Tab 6.B.

Other comments and suggestions submitted that the Time Computation Subcommittee
did not find persuasive were those that urged a more definite description of “last day” under

subdivision (a)(4)(A) when electronic filing is employed. The Subcommittee considers the
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definition sufficient-and rejected a suggestion that either the text or the Committee Note state
that a day ends at 11:59:59. The Subcommittee also concluded that the definition of “last day”
should not be altered to address more specifically the issue of filing by means of a drop box or
similar method. Bankruptcy Judge Philip Brandt offered that suggestion, but the Subcommittee
concluded that the text of the rule and the Committee Note each permit the adoption of local
rules that would allow courts to accept a “drop box” filing up to midnight (or any time on the
day) that the court allows. |

The comments submitted on the time computation rules generally, including Bankruptcy
Rule 9006(a), are summarized beiow.
07-BK-004: Committee on Civil Litigation of the U.S. District Court for the Eastern
District of New York (“EDNY Committee”). The EDNY Committee writes in general
opposition to the time-computation proposals, but supports certain of the Civil Rules
Committee’s proposals to lengthen specific Civil Rules deadlines. The EDNY Committee also

makes some suggestions for improving the project if it goes forward.

° Overall cost/benefit analvéis. The EDNY Committee i)redicts that the proposed
change in time-computation approach will cause much disruption; given the great
number of affected deadlines that are contained in statutes, local rules, and
standard forms. The EDNY Committee believes that the current time-counting
system works well. To the extent that some litigants have difficulty computing
time under the current approach, the EDNY Committee suggests that one could
build into the electronic case filing software a program that could perform the

necessary computations.
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Incompleteness of offsetting changes. The EDNY Committee notes that as to

short time periods set by the Rules, the proposed amendments mitigate the effect
of no longer skipping weekends, but do not offset the fact that under the new
approach holidays will no longer be skipped either. The EDNY Committee
argues strongly that if the new time-counting approach is to be adopted then
Congress must be asked to lengthen all affected statutory time periods. Likewise,
the EDNY Committee notes that steps must be taken to lengthen all affected time
periods set by local rules, standing orders, and standard-form orders.

Business-day provisions in local rules. The EDNY Committee observes that

some local rules contain periods counted in business days, and argues that any
change in the time-counting rules should be tailored so as not to change such
periods to calendar days.

Backward-counted time periods. The EDNY Committee warns that the proposed

amendments, by clarifying the way to compute backward-counted time periods,
would effectively shorten the response time allowed under rules that count
backwards. Moreover, the EDNY Committee notes that the proposed time-
computation template (like the existing rules) does not provide for a longer
response time when motion papers are served by mail. The EDNY Committee
proposes that the best solution to the backward-counting problem is to eliminate
backward-counted periods; as an example, the EDNY Committee points to the
Local Civil Rule 6.1 which is in use in the Eastern and Southern Districts of New

York.
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O7-BR-O]5: Chief Judge Frank H. Easterbrook. Chief Judge Easterbrook writes in
support of the time-computation proposals. He suggests that in addition to the proposed
changes, the three-day rule contained in Appellate Rule 26(c) should be abolished. He argues
that the three-day rule is particularly incongruous for electronic service, and that adding three
days to a period thwarts the goal served by our preference for setting periods in multiples of
seven days.

07-BK-007: Walter W. Bussart. Mr. Bussart states generally that the proposed
amendments are helpful and that he supports their adoption.

07-BK-008: Jack E. Horsley. Overall, Mr. Horsley views the proposed amendments
with favor.

07-BK-010: Stephen P. Stoltz. Mr. Stoltz generally supports the time-computation
proposals. He argues, however, that the time-counting rules should define the “last day” as
ending “at 11:59:59 p.m.” rather than “at midnight.” He suggests this because “[m]ost people
today would agree that a day begins at midnight and ends at 11:59:59 p.m. local time.” He
warns that if the time-counting rules provide that the “last day” of a period ends “at midnight,”
there will be confusion and courts may conclude that a “deadline is actually the aay (or evening)
before the particular day.”

07-BK-011: Robert J. Newmeyer. Mr. Newmeyer is an administrative law clerk to
Judge Roger T. Benitez of the U.S. District Court for the Southern District of California. Mr.
Néwmeyer stresses that the 10-day period set by 28 U.S.C. § 636(b)(1) must be lengthened to 14
days. This statute will presumably be on the short list of statutory periods that Congress should

be asked to lengthen, so this suggestion is in line with the Project’s current scheme.
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Mr. Newmeyer further suggests that it would be worthwhile to consider setting an even
longer period for filing objections to case-dispositive rulings by magistrate judges. This
suggestion seems to fall within the Civil Rules Committee’s jurisdiction rather than that of the
Time-Computation Project.

Mr. Newmeyer also expresses confusion as to whether the Civil Rule 6(a) time-

computation proposals affect the “three-day rule.” As you know, the time-computation project

does not propose to change the three-day rule, and it seems unlikely that there will be confusion

on this score in the event that the time-computation proposals are adopted (Mr. Newmeyer’s

confusion probably springs from the fact that the time-computation rules as published include

only provisions in which a change is proposed, and thus omit Civil Rule 6(d)). In any event, Mr.

Newmeyer suggests that the three-day rule should be deleted. This suggestion, like Chief Judge

Easterbrook’s suggestion, is one that the Advisory Committees may well wish to add to their
agendas, but is not one that seems appropriate for resolution in connection with the time-
computation project itself.

07-BK-012: Carol D. Bonifaci. Ms. Bonifaci, a paralegal at a Seattle law firm,
expresses confusion concerning the proposed time-computation rules’ treatment of backward-
counted and forward-counted deadlines. .Ms. Bonifaci believes that if a backward-counted
deadline falls on a weekend, the time-computation proposals would direct one to reverse
direction and count forward to Monday.

Ms. Bonifaci observes that the proposed Committee Note makes clear that a deadline
stated as a date certain (e.g., “no later than November 1, 2008") is not covered by the proposed

time-computation rules, and she suggests that this should also be stated in the text of the
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proposed Rules.
07-BK-014: Robert M. Steptoe, Jr. Mr. Steptoe, a partner at Steptoe &

Johnson, expresses concern “that the proposed time-computation rules would govern a number
o‘f statutory deadlines that do not themselves provide a method for computing time,” and that the
proposed rules “may cause hardship if short time periods set in local rules are not adjusted.”
Therefore, he urges that the time-computation proposals “not be implemented unless and until
the Standing Committee is sure that it will receive the necessary cooperation from Congress and
the local rules committees to meet the desired objective of simplification.”

07-BK-018: FDIC. Richard J. Osterman, Jr., Acting Deputy General Counsel of the
Litigation Branch of the Federal Deposit Insurance Corporation, writes to urge that Congress not
be asked to amend the time periods set in certain provisions of the Federal Deposit Insurance
Act. He explains that banking agencies such as the FDIC already “employ calendar days in their
computations of time to respond to regulatory and enforcement decisions” — thus indicating that
no adjustment is necessary or appropriate in connection with the time-computation project.
Since no participant in the time-computation project has suggested that the FDIA provisions
should be included on the short list of statutory periods that Congress should be asked to change
in light of the time-computation project, it seems fair to say that Mr. Osterman’s suggestion
accords with the approach that the project is already taking.

Mr. Osterman also suggests that Civil Form 3 be amended to “include a paragraph that
references federal defendants, who have a full 60 days to respond as opposed to the standard 21
days you are proposing. This language is absent from the current summons form.” This

suggestion concerns the Civil Rules Committee rather than the Time-Computation
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Subcommittee. (The version of Form 3 that is currently in effect does include an italicized
parenthetical that states: “(Use 60 days if the defendant is the United States or a United States
agency, or is an officer or employee of the United States allowed 60 days by Rule 12(a)(3).)”)
Under Bankruptcy Rule 7012, federal defendants have 35 days to respond to a complaint. The
deadline is set out on the bankruptcy summons, Director’s Forms 250A, 250B, 250C, and 250D.

07-BK-019: DOJ. Craig S. Morford, Acting Deputy Attorney General, writes on behalf
of the Department of Justice to express support for the goals of the time-computation project, but
also to express strong concerns “about the interplay of the proposed amendment with both
existing statutory periods and local rules.” The DOJ argues that “changes should be éddressed in
relevant statutory and local rule provisions before a new time-computation rule is made
applicable.” Otherwise, the DOJ fears that the purposes of some statutes “may be frustrated.”
The DOJ argues that exempting statutory time periods from the new time-counting approach
would be an undesirable solution since it would create “confusion and uncertainty” to have two
different time-counting regimes (one for rules and one for statutes). |

Mr. Morford does nét specifically state the DOJ’s position on which of the statutory time
periods should be lengthened to offset the change in time-computation approach. His lettér does
refer to the Committee’s identification of “some 168 statutes ... that contain deadlines that would
require lengthening.”

The DOJ urges that the time-computation amendments not be allowed to take effect
unless and until (1) Congress enacts legislation to lengthen all relevant statutory periods, (2) the
local rulemaking bodies have had fhe opportunity to amend relevant local-rule deadlines, and (3)

the bench and bar have had time to learn about the new time-counting rules.
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07-BR-036: Rules and Practice Committee of the Seventh Circuit Bar Association.
Thomas J. Wiegand writes on behalf of the Seventh Circuit Bar Association’s Rules and Practice
Committee. He reports that the Bar Association sponsored a lunchtime discussion of the
proposed Rules amendments this past December. One topic of discussion was whether the
proposed time-computation rules’ directive to “count every hour” when computing hour-based
time periods will alter the application of Civil Rule 30(d)(2)’s presumptive seven-hour limit on
the length of a deposition. He suggests that “the Committee might desire to make clear whether
any change is intended for calculating the 7-hour period in Rule 30(d)(2).” He‘ also notes: “On
the assumption that changing how to calculate the 7-hour period is outside of this year's
proposed changes to the Civil Rules, some members believe that changing either the 7-hour
duration in Rule 30(d)(2), or how to calculate it, should be considered by the Committee in the
future.” One member of the group suggested that if the deadline for filing a notice of appeal
under Rule 8002(a) were to be changed, it should be reduced to 7 days rather than extended to
14.

07-BR-026; 07-BK-009: Alan N. Resnick. Professor Resnick previously served as first
the Reporter to and then a member of the Bankruptcy Rules Committee. Of particular relevance
to the overall Time-Computation Project, Professor Resnick opposes adoption of a “days are
days” time-computation approach in Bankruptcy Rule 9006. He points out that a “days are
days” approach would result in “the shortening of some state and federal statutory time periods.”

Professor Resnick raises additional points that are less closely tied to the overall Time-
Computation Project and are thus more appropriate for initial consideration by the Bankruptcy

Rules Committee. Professor Resnick stresses that if time periods set by the Bankruptcy Rules
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and the Civil Rules are altered, care must be taken to adjust the Bankruptcy Rules so that newly--
lengthened Civil Rules time periods are not inappropriately incorporated into the Bankruptcy
Rules. In particular, Professor Resnick notes that the Bankruptcy Rules Committee should
consider altering Bankruptcy Rule 9023's incorporation of Civil Rule 59's provisions if Civil
Rule 59 is amended to change current 10-day time limits to 30 days. Professor Resnick also
adds his voice to those that oppose the lengthening of Bankruptcy Rule 8002's ten-day appeal
period. But if Rule 8002's ten-day period is lengthened, then Professor Resnick points out other
time periods in the Bankruptcy Rules that he argues should be coﬁesponding lengthened.
07-BK-013; 07-BR-029: Judge Philip H. Brandt. Judge Brandt, a U.S. Bankruptcy
Judge in the Western District of Washington, argues that proposed Bankruptcy Rule 9006(a)(4)’s
definition of the end of the “last day” “would eliminate ‘drop-box’ filings, and would advantage
electronic filers over debtors and other parties representing themselves, and over attorneys who
practice infrequently in bankruptcy court and are not electronic filers.” The root of his concern
is that (a)(4) sets a default rule that the end of the day is midnight for e-filers, but sets a default
rule that the end of the day falls at the scheduled closing of the clerk’s office for non-e-filers. He
urges that 9006(a)(4) be amended to state “simply ... that the time period ‘ends at midnight in the

29

court’s time zone’” for all filers.

Judge Brandt also raises points about Bankruptcy Rules 8002 and 9023; but those points
are directed more toward the Bankruptcy Rules Committee than toward the Time-Computation
Subcommittee.

07-BK-015: Committee on Bankruptcy and Corporate Reorganization of the

Association of the Bar of the City of New York. The Committee on Bankruptcy and Corporate
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Reorganization of the Association of the Bar of the City of New York (fABCNY Bankruptcy
Committee™) writes in opposition to the time-computation proposals. The Committee focuses its
opposition on the time-computation proposal for Bankruptcy Rule 9006. With respect to the
time-computation proposals for the other sets of Rules, the Committee cites with approval the
comments of the Committee on Civil Litigation of the U.S. District Court for the Easte<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>