
ADVISORY COMMITTEE ON BANKRUPTCY RULES

Meeting of February 18 -19, 1993

Innisbrook Resort
Tarpon Springs, Florida

Agenda

Introductory Items

1. Approval of draft minutes of September 1992 meeting.

2. Approval of draft minutes of March 1989 meeting.

3. Report on meeting of Standing Committee.

Rules

4. Discusson of recommendation to amend Rule 3016(a). See

Reporter's memorandum dated 1/10/93.

5. Proposal by Judge Mannes to amend Rule 4004 to delay

issuance of discharge if the debtor has not paid all

installments of the filing fee or did not attend S 341

meeting. See Reporter's memorandum dated 1/12/93.

6. Review of proposals requested by Standing Committee

regarding uniform local rule numbering, technical

amendments, and standing orders. See Reporter's memorandum

dated 1/13/93.

7. Proposal for an Advisory Committee resolution recommending

amendments to Rule 52(b), Rule 59(b), and Rule 59(e),

Fed.R.Civ.P. regarding time limits for post judgment

motions. See Reporter's letter dated 1/13/93.

8. Proposal to amend Rule 2015 to clarfy obligation to file

inventory in chapter 12 and chapter 13 cases. See

Reporter's memorandum dated 1/14/93.

9. Proposal to amend Rule 4008 regarding the filing of

reaffirmation agreements. See Reporter's memorandum dated

1/14/93.

10. Discussion of Henry Sommer's proposal regarding waiver of

$30 administrative fee in lieu of noticing fees. See

Reporter's letter dated 1/6/93.

11. Discussion of proposals to reduce certain costs of the

bankruptcy process by amending Rules 2002, 4004(g), and

6007(a), referred by the Committee on Administration of the
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University of Michigan Law School
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7 ADVISORY COMMITTEE ON BANKRUPTCY RULES

Minutes of the Meeting of September 17 - 18, 1992

Santa Fe, New Mexico

The Advisory Committee on Bankruptcy Rules met at 9:00 a.m.L on September 17, 1992, in a conference room of the Hilton Hotel
in Santa Fe, New Mexico. The following members were present:

17, Circuit Judge Edward Leavy, Chairman
Circuit Judge Edith Hollan Jones
District Judge Malcolm J. Howard

77' District Judge Joseph L. McGlynn, Jr.
L Bankruptcy Judge James J. Barta

Bankruptcy Judge Paul Mannes
Bankruptcy Judge James W. Meyers
Harry D. Dixon, Esquire
Professor Lawrence P. King

7- Ralph R. Mabey, EsquireL Herbert P. Minkel, Jr., Esquire
Bernard Shapiro, Esquire
Henry J. Sommer, Esquire
Professor Alan N. Resnick, Reporter

One committee member was unable to attend: District Judge
Harold L. Murphy.

The following persons also attended all or a part of the
meeting:

tL Circuit Judge Paul J. Kelly, Jr., of the Tenth Circuit
District Judge Thomas S. Ellis, III, member, Committee on

Rules of Practice and Procedure, and liaison with this
Committee

Bankruptcy Judge Stewart Rose of the District of New
Mexico

John E. Logan, Director, Executive Office for United
States Trustees, U.S. Department of Justice

Peter G. McCabe, Assistant Director for Judges Programs,
Administrative Office of the U.S. Courts

X Patricia S. Channon, Attorney, Bankruptcy Division,
Administrative Office of the U.S. Courts

Richard G. Heltzel, Clerk, U.S. Bankruptcy Court for
the Eastern District of California

James H. Wannamaker, Attorney, Bankruptcy Division,
Administrative Office of the U.S. Courts

Elizabeth C. Wiggins, Research Division, Federal
Judicial Center

Paul Zingg, Office of Judges Programs, Administrative
7 Office of the U.S. Courts

Judith W. Krivit, Rules Committee Support Office,
Administrative Office of the U.S. Courts

,;



The following summary of matters discussed at the meeting H
should be read in conjunction with the various memoranda and
other written materials referred to, all of which are on file in

the office of the Secretaryto the Committee on Rules of Practice F]
and Procedure. References to the Standing Committee are to the

Committee on Rules of Practice and Procedure. References to the

Bankruptcy Rules are to the Federal Rules of Bankruptcy

Procedure. References to the, Civil Rules areto the Federal
Rules of Civil Procedure. References to the Appellate Rules are

to the Federal IRules of Appe,,llate Procedur~e. References to the

Criminal Rules are to the Federal R ues of Criminal Procedure.

References to the Evidence Ruleszare tothe Federal Rules of
Evidence. [I

Votes and other action taken by theAdvisory Committee and

assignments by the Chairman appear ink bold.

Minutes

Professor King moved that the proposed minutes of the

meetings of March 26, 1992, February 28, 1992, June 20 - 21,

1991, and March 15 - 16, 1990,,be approed, subject to the, F

correction of any typographical errors and subject to the,

revision of page 18 of the March 26,-19,92, minutes to reflect the

unanimous approval of Judge Jones' motion referred to in the
final paragraph on that page. The motion carried.

Standing Committee F

The Reporter stated that the Standing Committee had approved

the proposed amendments submitted with the Chairman's memorandum

of May 8, 1992. The only change made by the Standing Committee

was to delete the reference to Civil Rule 16(b) in the Committee

Note to the proposed amendment to Rule 9002. As revised, the

Committee Note refers to "amendments to the Federal Rules of

Civil Procedure." fi K

The Reporter stated that it was unclear whether this

Committee intended for the amendments to the Official Forms L7
approved at the March 26, 1992, meeting to be published for

comment by the bench and bar. After discussions with the

Chairman and several members of the Committee, the Reporter had

proposed splitting the amendments into ,two packages: a package

of technical amendments which would not be published and a

package of substantive amendments which would be published for C

comment. Some committee members expressed an interest in EJ

reconsidering some of the substantivelchanges.

The Standing Committee approved the package of technical F]
amendments and submitted them for consid ration by the Judicial

2



Conference at its meeting in September, 1992. The Reporter said
he had been informed that publication of the substantive
amendments would be difficult until after the Administrative

L Office move scheduled for October 2 - 5, 1992. As a result of
the concerns expressed about some of the 'substantive changes and
the delay in publication, those amendments have been placed on

Li the agenda for reconsideration at this meeting.

- The Reporter stated that Judge George C. Pratt is the chair
of a new subcommittee of the Standing Committee. The new
subcommittee is called the Subcommittee on Substantive and
Numerical Integration of the Federal Rules.

L During this Committee''s discussion of a proposed amendment
to Appellate Rule 4(a),(4) at its last meeting, it had been
suggested that a similar change be made to Appellate Rule;
6(a)(2)(i), which governs bankruptcy appeals from the district
court or the bankruptcy appellate panel. The Reporter stated
that the Advisory Committee on Appellate Rules accepted the
suggestion'and the Standing Committee approved the proposed
amendment.

The1Reporter indicated that the proposed amendment to Civil
Li Rule 83 (b)had been revised after publication to include

experimental local rules inconsistent with the'Bankruptcy Rules
as well as ones inconsistent with the Civil Rules. Experimental

I local district rules would require the approval of the Judicial
Conference. Mr. Shapiro asked how the experimental rules would
be considered. The Reporter stated that he anticipated that the
request would go from the district court to the Standing
Committee, which would refer it to this Committee for its
recommendation. Judge Ellis stated that the proposal comes from
the Biden Bill. 'The approval process', he stated, has been

L designed to prevent misusing experimental local rules to create
local fiefdoms.

Judge' Mannes asked Judge Ellis about the Standing
L Committee's recommendation that the Chief Justice reactivate the

Advisory Committee on the Federal 'Rules of Evidence with some
overlapping member ship with the advisory committees on civil and
criminal procedure. Judge Ellis stated that the Standing
Committee voted!flor a systematic revision of the evidence rules
by a separate committee which hasiliaison members from the
advisory committees. He indicated that the lack of a reference
to thiJs Commintee was an oversight. Mr. McCabe stated'that the
Standing Committee's recommendation is on'the Judicial
Conference's discussion calendar.'

The Reporter recalled that this Committee had proposed
amendments to Rules 8018 and 9029 in response to a request by the
Standing Committee that each of the advisory committees propose
amendments to provide for uniform numbering systems for local

1 3



rules and to prohibit local rules which merely repeat national L
rules. According to the Reporter, the Standing Committee has

received the proposed amendments and has asked that the reporters

for the four advisory committees attempt to develop uniform

language before the Standing Committee's December meeting.

Style Committee L

Judge Barta reported that the Style Subcommittee of this

Committee met on March 27, 1992, toconsider, on behalf ofthe Li
Committee, suggested changes in the proposed amendments to the

Bankruptcy Rules published in August, 1991. The changes were

suggested by theStyle Subcommittee of the Standing Committee.

Judge Barta's subcommittee reyiewed the changes line by line,

agreed tolseveral, andsug e§sedthatthe others appeared to be

substantive. ,The subcommi ttee,,also reviewed and responded to a

second set of suggested til, changes.

substantive. The Reporter stXici ds tanding Committee

accepted therecommendations of Judge Barta's subcommittee.

Judge Barta thanked theS Stle SubcomImitee for its though--
provoking suggestions ar~ At~9 ss6 Ki6rfessor, genck r

Minkel, Ms. Channon, iand I 0 i, thes r 'in

reviewingthe suggested ap fo t w in

, 1,incr ISecurted Claims

The Reporter recalled the C omIt e's consideration of

proposed amendme X t r 'ythe Chapter 13

Subcommittee. Mh om eq larch,, 1992, meeting to
withdraw the proposed amenmens ~ 0 u~e 002(a) an30(c foL
further study. The Reporter revi wed his memoranda dated August

25, 1992, and June 10,1 191 in wchheL discussed whether the 7

present rule, which d tcured claims to be filed,

is inconsisten wohscilns 02,an,4 506(4i) of the Code.

A Though theirman Reporter c u sucharequirement ould not
be inconsistent with the ,r ' 9i secured claims to be_
filed could cause other o n imposition of a, filing
requirement [[Iand a bar d .in a windfall for the

debtor, tho havenLredeelmci mf pr,the 2mu~ for the alloeduled

of the claim.' (If ba at~ cieand no proof Iof
In IqeI 1owed inrn mon.

claim were i.Ld, that ecinI2 ofte oe
Furthermore, thp Repor[ n72 fthxoe
unlike Rule 3002, does i0o eq ~ ~i~ Fieliness! of a cl1a'in with
its allowance,.

The chairman casked~ hy secOPed creditor should not be
deemed to have filed aji4 caifoFteamount of the scheduled

4
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L debt. The Reporter responded that, although the Code deems
scheduled claims to be filed in chapter 11 cases, there are
doubts about whether it would be consistent with the Code,
especially section 502, to extend the concept to chapter 12 or
chapter 13 cases. Judge Mannes and Mr. Sommer stated that, based
on Rule 3021, most chapter 13 trustees only pay those creditors

L who have filed claims. Deeming secured claims to be filed would
give secured creditors more of an incentive to come into the
case. Mr. Minkel stated that forcing a creditor to file a proof
of claim would also force the creditor to subject itself to the
court's jurisdiction under the Granfinanciera decision.

Professor King suggested amending Rule 3021rather than Rule
3002. He stated that the problem with Rule 3002 really is the
use of the word "allowed" in sections 506(b) and,72,2,,, and that
changing Rule 3002 could lead some courts to rule that the lien
of a non-filing secured creditor would not ride through the
bankruptcy case, despite the provisions of fsection 506(d). Mr.
Mabey and th'e Reporter, stated that the addition of section 506,(d)

7 to the Code'in 198'4 should make it clear that the lien survives.

The Reporter suggested that the Committee'had three
alternatives (1) doing nothing, (2) amending Rule 3021 to permit
the trustee to make distributions to secured creditors who don't
file claims or amendi'ng Rule 3004 to delete the bar dateifor the
trustee or debtor to file a claim 'on ehal of faa secured
creditor, or (3) amending Rule 3002 to delete the word
L"unsecured's and make 'lit consistent with t ,heCode and the case
law. Mr. $abey stated that there are two probliems:! (1) the
practical problem that chapter 13 trustees can not pay secured
creditors who do not file and (2) the legal problem that the
present Rule 3002 does not appear to be oonsistent with the Code.

Professor King moved not to make any amendment to Rules 3002
and 3004 and to direct the Reporter to consider a change to Rule
3021 to take care of distributions to secured creditors in
chapter 13 if that can be done consistent with the Code. Mr.

is Shapiro seconded the motion. Mr. Dixoh said the problems with
amending Rule 3002 ariselywhen the change is applied to cases
under chapters 7 and 11., He suggested am enlding the rule, but
limiting it to chapter 13 cases. Mr. Mabey 'stated that amending
Rule 3021 to solve the problem with chapter 13 distributions

r would conceptually offend the Code in the&minds of judges who
believe that the Code requires secured claims to beifiled in
order to be allowed. Judge Mannes stated(, that removing the bar
date from Rule 3004 coul dcause a problem i6 f a secured claim is
filed close to the end of payments under a chapter 13 plan.

The motion carried with four dissenting votes.

L
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Excusable Neglect LW,

When the proposed amendment to Rule 3002(c)(6) was withdrawn l

at the Committee's meeting in March, 1992, the Reporter was

directed to study the matter further. The Reporter stated that J

the amendment, which would authorizethe court to extend the

filing period ifor a chapter 13W,,creditor who has not filed a,

timely claimdue to excusable neglect,, was not needed inlight of

the -provisions of section 726'(a)(2), (a).(3), and, possibly,

(a)(4) and (a)(5). He indipated ,,that'ltiboth the proposed rule'and,
present rule,3'002( c) (6) porflicted with al creditor's right to,
file a tardy claim under certain circumstpnces by giving the

court discretilon to approve the iilate Ffili1g., 1r !1 i 1 t ~ li I!5 I|E + , 11 '''

As a ,pointh oftIorder, iiJudge Howard u0estioned why the

Committe~eiwas Iontinuing to discuss Rule i 3002iwhen Professor
King's motion/,Ilwhich pas, sed, IIlj[p ovidedlhatthe~ Committpe would
not amend Rulei3002I,. licThef Chairstdat l, motion lowas,
proposed and pssed in the contex t p, s oa l
subsectiop, 30021(a). 4 ro lv or KriK movdl ~ Rl ~POntb
changed. JUdgs Howard sted the motion was out of order

and unnecessary in; light VflltheiqSntipii, jllarlqer, mot1 F'on.
Professor King withdrew,1the[o tin.'j ' ,liFi,

Citing th~~~~~~ 'dflbed by1 I L
Citing ,the conflict crIb yithei Reporter between Rule

3002(c) and section ,72 6'iklr j Mabey disseied from concluding the
discussion. T, iReporte st~dh 0 eischief withithe rule 7
is the misconpttiog1 has papsed, unsecured
creditors can not filel lai1;in chater 17 and chapter, 13 cases.
There being no mo1on,1 th4Chair moved!to the next agena item.

BankruPtcYiNotices
In~~~~~~~~~~~~~~ continuing,'rlit1.~l thr

In continuing the discussionItofradequate notice which he L
began at the March meeti, M. SommerIstated that many chapter
13 debtors are effectively pro, se ,fterconfirmation of their
plans. He added that arji~ even ,ar gr groRD of creditors are pro L
se. These pro se parties, naytlosi vaable property rights
because they do not have tade qatel information and do not 7
understand what is happe ing in a s casep.

11 j ,I , 1 ! , ,1 ,' '

Mr. Sommer stated that he is~jji~preparing a list of matters
which are particularly important to .ro se debtors and creditors,
including motions to dis~issdor clOnvert a case, objections to
claims, relief from stay Lmotiops, 1i, motions to modify a chapter 13
plan, motions for ,Ichapter 13 hardshIp discharge, and
dischargeability complai~nts. 'He described the "plain language"
notices used in somemst~te curtsp ndindicated that the new
bankruptcy notices could be either generic notice of the need to
respond or refer to' the specific qyee'of relief sought. Notices L

6



L that are easier to understand also would reduce the number of
calls to the clerk's office.

Mr. Heltzel stated that the present notices contain the bare
minimum of information. More informative notices would be a
majorimprovement, he stated, but many of the additional
statements would require multiple pages, creating practical
difficulties with mailing. The new Notice Print Center would go
a long way to resolving theproblem. Judge Meyers suggested that
the Committee consider reviewing the Director's Forms with an eye
to the adequacy of the notices.

Judge Jones stated that the content of many forms of notice
L. should be prescribed by localrules.,*.- Judge Meyers stated that it

would be much easier to revise the Director's Forms, or create
new ones, than it would be for each district to review its local
rules. Mr. Shapiro stated that new national forms might be
useful for objections to discharge and similar situations.
Professor King indicated that Rule 9013 might need to be
strengthened. The Chair asked Mr. Sommer to make a list of
situations in which more adequate notice could be provided by
rule or form. He agreed to do so with the Reporter's assistance.

Rule 4004(c)

The Reporter stated that it has been suggested that Rule
4004(c) be amended to delay granting the discharge if the debtor
fails toappear at the meeting of creditors or has not paid the
filing fee in full. Professor King stated that there is an
existing remedy built into the rules -- extending the time for
objecting to the discharge -- but that this puts the onus on the
trustee or some other party to move for an extension. Judge
Barta stated that he hears a docket of discharge motions each
month for debtors who have failed to appear for theirmeetings of
creditors on two separate occasions.-

Judge Jones stated that the question should be deferred
until the Committee has a memo to consider. Mr. Shapiro moved to
defer the matter for the time being and to ask the Reporter to
prepare a memo for a future meeting. The motion carried
unanimously.

Rule 8002

The Reporter discussed the proposed changes in Appellate
Rules 4(a)(4) and 6(b)(2)(i) which would provide that a notice of
appeal filed before the disposition of a motion for a new trial
or rehearing will be held in abeyance pending disposition of the
motion. This will avoid the necessity of having to file a second
notice of appeal, which the Committee Note to the proposed

r 7
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amendment to Rule 4(a)(4) describes as a "trap for unsuspecting

litigants." The Reporter recommended that a similar amendment be

made to Bankruptcy Rule 8002(b).

The Reporter stated that this Committee generally does not

consider amendments to conform the Bankruptcy Rules to changes in C

other bodies of federal rules until those changes have been

adopted by the[ -Supreme Court, This amendment merits expedited

consideration, however, because the changes to the Appellate

Rules are almost certain to be approved and the resulting C

difference between the two sets of rules would create a

procedural trap.

Professor King noted that the proposed amendments to the

Appellate'e lRulesilwould be effective in December, 1993, and that,

with pulblication, the earliest the"amendment to Rule 8002(b)

could ble effeetive is August, i1994. 1,He stated that the Committee

had time to eve rse itself if'the appellate amendments are not

adopted.

Prof essolr King moved thed adoptioh"n of the Reporter's proposed

amendment top tonform Rule 8002l to the amendments to Appellate

Rules 4(a)(4) and 6(b)(2)(i). Professor Resnick distributed

copies of a mnemorand'um by Judge Robert E. Keeton, the chair of

the Standing Committee, suggesting that the revision of Rule 8002

more closely track the drafting style6of Rule 4. The Reporter

suggested that this be left to the Style Subcommittee.l' Judge

Mannes critticized the lastltwo sentences of the proposed
amendment to6Rule 80a021. The Reporter stated that they tracked

the language of the proposed amendmentito Rul'e 4(a) (4),'.

Mr. Sommer ask ewhy the proposed amendment to Rule 8002 did

not include th e!p1roosed i amendment tto Rule 4(a) (2). The Reporter

stated that]ll, tlhIieATM meehth o Rul il[4(1)(2) f, rataks the existing
language dfll Rule at2illij4(.ri. 'Som e asked'i] hy the proposed
amendment to Rule 80'2 did not incjde a p ovixs11Pn for ia motion

for attorney's fees'under Civil Rule 54. The Re orter stated C7

that Bankruptcy Rule1 7054 dildlnhot incorporate' hIt provision of

Civil Rule 4 rerl sthed hadt the 6pr 2uv on for
attornoy's ~es 's~i. e in r~~ed' ~inh akrUptcy Rules. f

Judge Jones stated that the amendment to Rule 8002 should

more closely track ule 4(a) (4) to avoid differences between the

two rules and confusion. Judge Jones seconded Professor King's

motion and proposed an amende nt to1 the motion to provide that
the proposed amendment to Rule 8002 (b) 'be conformed to Rule
4(a)(4). The am n `ed motion carriedt unanimou 1y. The Reporter

stated that'ihe wo epare a]revise draft, submit it to the Li
Style Subc& mittee fi revie¶ 'end then-trnsmit it'to the!

Standing COg itt g.'l'1h Repqrter'lnd'icated that his new draft

would folldw Rule 04]i~' s much'abs possible and' the reasons for any

8



differences would be set out in the Committee Note. The
Committee agreed by consensus.

The Reporter recommended asking the Standing Committee at
its December meeting to approve the proposed amendment to Rule
8002 for expedited publication. If the request is granted, this
Committee could consider the comments by mail or at a meeting in
the spring. There was no objection to the recommendation.

L. Local Rules Subcommittee

Mr. Shapiro reported on the meeting of the Local Rules
Subcommittee held on September 16, 199,2. He discussed Judge
Keeton's letter on the uniform numbering of local rules and
predicted that there will be increasing pressure to adopt uniform
numbering. Mr. Shapiro mentioned several numbering systems,
including ones where the bankruptcy local rules are numbered to
correspond with the local district rules or to correspond to the
national Bankruptcy Rules. He stated that the Bankruptcy

L Division had reviewed all of the localibankruptcy rules in the
country and produced an alphabetical index of the topics of those
rules.

Mr. Shapiro distributed copies of a pr'oposed uniform
national numbering system for local district rules which was

C based on the Civil Rules. He stated that t~ie Bankruptcy Division
L.. had agreed to prepare a similar numbering-system based on the

Bankruptcy Rules for use with local bankruptcy rules. Mr.
Shapiro stated that the courts could continue to use local
numbers as long as uniform national numbers and an index also are
available. Judge Leavy predicted that if someone in Washington
reviewed all of the local bankruptcy rules, assigned them to
uniform national numbers; and published an index of those rules

L and numbers, within five years, most of the citations and
references by counsel would be to those uniform numbers.

Technolociv Subcommittee

Presenting the report from the Subcommittee on Technology,
Judge Barta stated that several questions have arisen recently
about facsimile filing. He stated that the proposed amendment to
Rule 5005, which is scheduled to take effect on August 1, 1993,

Ld is not intended to require the clerk to accept facsimile filings
and that the Committee Note states so.

Mr. McCabe stated that the Court Administration Committee is
scheduled to consider guidelines on facsimile filing at its
December meeting. The guidelines, which cover technical matters
such as the quality of paper and types of machines to be used,
will supersede the existing guidelines adopted by the Judicial

9



Conference. Judge Barta stated that facsimile filing would not

work well in the bankruptcy courts due to the nature of

bankruptcy filings. Mr. Minkel stated that facsimile filing e

would be a boon for attorneys whose offices-are a long way from

the bankruptcy court as well as in isolated areas of the country. LJ

Mr. Heltzel stated that facsimile filing, is an interim step to

fully electronic filing. JudgeBartaindicated that he believed

that there, is no, need at ,this 'time to makeI a further change in

Rule 5005 for the purpose of encouraging facsimile filing.

Judge Barta stated that the subcommittee had attempted to

draft an universal agreement form and protocol for use with

creditor Applications to receive notices electronically. Because

it proved-tobe difficult to devise a form which could be used by K
any creditor in any district, the subcommittee proposed, as an

alternative, to draft, guidelines fPr testing in several pilot

districts prior to August 1, 1993, the effective dateof new Rule

9036. Judge Barta asked ~if there, were any oppositionto the

proposed piloJt program. jNone was expressed. The!Chair asked

whether there was opposition t~o the ,new rule among the clerks. p
Mr. Heltz'el stated that therewaas some opposition in courts where

the, automation equipment is limited4. FtHe dpredicte1 that the new

form of noticing would save money f5rboth the courts and the

creditors who receive notices electronically.

Judge Barta ,discussed the use oof bar coding in processing

proofs of claim and the possibility ofl scanning claims and C

supporting documen -s wheA they are filed. In the future, when L)
the court receives fijihogsby electronictransfer from the

attorneysF, ~hel~l~indicant~ed that thhere may not be a need for the

clerk to kepp, paper, copies, of the fiilings as well as the

electroni docluments.-l ", ,

The subco tee re mm thatlhe chair of the C

subcommitteei, eireqcted to ,confer with , ~the Reporter to consider LJ

drafting a new ruJIeor amendment that wpuld (1) authorize clerks

to accept docum nts filed by electronic means, (2) allow clerks C

to destroy pieces of paper after the papers are imaged and made Li
part of the clerk's database, and (31) ,s ggest that digitalized

information stored in, 'the computer carry the same legal effect as

a piece of lpaper filed, and stored somewhere., Judge Barta stated

that Ruleqi 3010Olf),, whlh i deals with t heevidentiary effect of an

executed and filed ,pr; ofof claim, is a precedent for the

proposed ruler,, Judge arta moved that, thechair of the

Technology Subcommitte meet with the Reporter with a view toward tw

drafting a new rule go be considered by the full committee to

authorize filin. by ellectronic means, to allow the clerk to

destroy ia, 1pi eceo roFif , the image s stored electronically,
and to mae1te FF s oni.e 0 ncally stored rcord the, Of ficial record.
Judge Manp &ese4 eietdbe motion, whc1 carieu unanimously.

10
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The Chair stated that he feels strongly that the Committee
ought to pursue the matter. He described a demonstration in

else which a piece of paper was imaged as quickly as you could check
out a can of beans at the grocery store. The Chair stated that
until the courts make the electronic record the official record
the courts just will be spinning their wheels. At 3 p.m., the
meeting was adjourned until 8:30 a.m. Friday.

United States Trustee Report

Mr. Logan discussed the United States Trustee Program's
efforts to assume responsibility for reviewing case trustees'
final reports and accounts, and proposed distributions in chapter
7 cases, as set out in the amendment to Rule 5009 and the
Memorandum of Understanding.

L He stated that United States trustees are devoting greater
scrutiny to chapter 7 cases because of their wariness about a
number of things. These concerns include the pendency of 34,000
chapter 7 cases filedl in 1988 or before, the significant group of
trustees who don't miove their cases and file periodic reports in
a timely fashion, andl'the trustees who can not account for all of
their estate funds. Mr. Logan stated that 32 such potential
embezzlements are being'investigated.

According to Mr. Logan, the United States trustees have
L. instituted a prograimto evaluate panel trustees annually'in order

to determine whether they should continue receiving cases. Mr.
Logan stated that the new program, which includes enumerating the
standards for the evaluations, has caused a significant amount of
tension with the trustees. As part of the program, legislation
was introduced in July to permit the United States trustee to
remove trustees.

Official Forms

Ms. Channon stated that when the Reporter was preparing the
package of amendments to the Official Forms approved at the March
meeting for submission to the Standing Committee, he realized
that this Committee had specified that publication for comment
was unnecessary with respect only to one of the forms to beV amended. He had consulted with several committee members by
telephone and, with Ms. Channon's assistance, prepared one set of
technical amendments, which he submitted to the Standing
Committee for consideration without publication. He brought the

L rest of the amendments back to this Committee for further
consideration, including whether they should be published. Ms.
Channon presented the proposed amendments for reconsideration.



Table of Contents. There is a mismatch between the Table of

Contents and actual titles of the forms which comprise Official

Form 9. Ms. Channon recommended substituting the phrase
"Commencement of Case" for the word "Filing" in the Table of

Contents and the cover sheet for Official Form 9.

Form 1. Ms. Channon proposed adopting a request from a

bankruptcy judge that debtors not represented by counsel be

required to disclose their teleph'one numbers on thevoluntary
petition, Official FormNo. 1. The, ,reporter opposed making the

change, saying that it could prompt harassing ca llsto debtors,
especially those embroiled in domestic relations disputes.

Judge Mannnes stated that the phone number would be
especially'useful when a debtor makes,'a groundless filing on the
eve of foreclosure. The secured creditor could seek ex Darte
relief from the stay but would have po give telephonic notice,
whichit could not do without, the phone number. Mr. Sommer
suggested that the'clerk maintain a confidntiaal list of phone
numbers,. 4r. J$eltzel indicated thatthd i wuld bel burdesoe and L
stated'thatr court' apers' ar epubic irecords absent a co torder.

Judget Howard Imoved to adopt the proposed amendment. Judge C
Barta moved to amend the motion'2l ,e` pioposed substituting the

phrase "Telephone umber at which Dbtor, Can Be Reached if not

Represented by Attrney" for the pop.,Ied 'amende nt. Judge ,
Barta's amendment ~14 by, a yote o4-4`- ThemainM mOton,
carried with three, isseztlg vtes.

Schedule E. E 'M Channon stated that the Crime Control Act
of 1990, Pub. L. N'i. 101-647, had added an eighth priority to
section 507 of the Code. She recommended adding the following
language to Schedule E:

[ ] Commitments to Maintain the Capitol of an Insured
Depository Institution L)

Claims based on commitments to the FDIC, RTC, Director
of the Office of'Thrift Supervision, Comptroller of the
Treasury, or ,Board of Governors of the Federal Reserve
System, or their predecessors or successors, to maintain the
capital of an insured depository institution. 11 U.S.C.
S 507(a) (8).

The Reporter stated that a member of the Standing Committee had'
suggested spelling out the names of the FDIC and RTC. Mr.
Shapiro and'Ms. Channon stated that the two institutions are well
known by their initials. Judge Mannes moved to adopt the
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proposed amendment with the initials. The motion carried with
one dissenting vote.

Form 7. Ms. Channon stated that some attorneys are not sure
whether all debtors must answer all questions in Form 7 or just
debtors that are or have been in business. She recommended
either transposing the sentences in the second paragraph as
indicated or striking the second sentence. Judge Mannes moved to
strike the sentence "Each question must be answered." and to
leave the rest of the second paragraph as it is. The motion
carried by a vote of 8-0.

L In January, 1990, the Committee approved a change in
question 4.a to include administrative proceedings. Ms. Channon
stated that the amendment was held in abeyance for submission toL the Standing Committee as part of a package of changes in the
Official Forms. Several committee members indicated that the
question is so broad that it may cover parole revocations,
drivers license suspensions, food stamp applications, and the
like. Ms. Channon stated that the question was intended to cover
equal employment opportunity (EEO) proceedings and similar
administrative proceedings which may have a significant impact on
theestate. Mr. Minkel indicated that the amended question would
impose a considerable additional burden on business debtors, who
may have numerous pending EEO claims. Judge Jones moved to
approve the proposed amendment as it was presented It was
suggestedthat the column heading "Court and Location" be amended
to read "Court or Agency and Location.1" Judge Jones agreed to
the amendment. The amended motion carried with two dis'senting
votes.

C The Reporter proposed revising the proposed Committee NoteL by deleting the words "sentences have been transposed" and
substituting the phrase "the third sentence has been deleted".
Mr. Mabey moved the adoption of the Reporter's revision of the
Committee Note. The motion carried with one dissenting vote.

Alternative Forms 9E and 9F. Ms. Channon presented theL proposed alternative versions of Official Forms 9E and 9F, which
were designed for use in the courts which routinely set bar dates
for filing claims in chapter 11 cases. She indicated that the
space provided for the inclusion of the last day to file claims
also could be used to state that the court will set a deadline
later. Mr. Sommer and Judge Barta indicated that, rather than
simply "Filing Claims", the space should be labeled "Deadline for
Filing Claims". Ms. Channon stated that the purpose of the space
could be explained in the Committee Note. Judge Howard moved to

C accept the form as presented. The motion carriediwith two
L dissenting votes.
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on a motion by Judge McGlynn, the committee unanimously

approved rewriting the proposed Committee Note so that the final

two sentences will read as follows:

When a creditor receives this alternate form in a case, the

box labeled "Filing Claims" will contain information about job

the bar date as follows "Deadline for Filing a Claim:

_ (Date)"., If no deadline is setin a particular

-case, either the court will use Form 9E or Form 9F, as

appropriate,Ior the alternate form will be used with the,

following sentence appearing in'the' box labeled "Filing ,,

Claims": "When the court sets a deadline forjfiling claims,

creditors will be notified."

Ms. Channonipresented aiiilr revised cover sheet for Form 9 which

included ,the conforming oqhange-~iin the title referring to

"Commencement of Case",! and tfihe inclusion of the two new

alternative ~if orms . Mr. Shapiro moved to adopt the revised cover ll

sheet. The rnotion carried unanimously.

Form .Ms Chanof,, pretsente'd several proposed changes in

Form 10. ,,She pr6oposed reviisLng the final line of the section on

priority clia~imslt ada fblilows I,"[ ] Other - 11 U.S.C.

S 507(a)(2) ~(a)(5R),ra)I( 8) a i rlejapplicable S)". In order to

avoid revis.ng the d; Erm every htime Congress adds a priority, Mr.

Sommer suggeste[ I,1rsubs~titug 1F~g [ j Other - Specify section C

number"~~~~~. ~~ Chanr~~~,~jfa i pigt encourage credior
to claim, pr ioi statu evx 1 thlug1there is io basis f or it in
the law'. ~ofe~spr1 King r ugW5,5ted the phrase "[ ] Other, _ _

Specify a lcab, paagrap Qf stion 507(a)_____

The second ,proposed change requests the creditor to state

"Chapter of Bankruptcy Code under which Case is Proceeding:

Chapter _____. Ms. Channon stated that the information would

speed claims prio esing, in ,clerks' offices which are organized by

chapter,'lunless~qlhe pourt already incorporates the chapter in the

case number. Mr. Mabey indicated thatit seems unreasonable to

require a creditor to tell the clerk under what chapter the case

is penqding'. Several conmittee members suggested that, if the

chapter number is i ortant to the court, the court should 7L.

include it in the clase number. Ms. Channon stated that the use

of bar codes for polofs,of claim may make the necessity for the

informationob olet in a short time. Professor King, moved to

make no change. lH Juide Meyers suggested that the Committee Note
state,lthalE a coul g euire the' informationat its' option.
The ''tiopa; d1 q

Ms1Ch giprjsq ned several changes in questions[4 and 5!1nnoM ~ ~a rd 1 tors are to Iinclude- only the
4 ~~~~~intended& cro ad,

prepetition aat untoftleit claims. She recommended inserting
the phrase "at time case filed" at two points and striking the
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C lo,> word "prepetition" in question 5. Judge Mannes moved the
adoption of all of the proposed changes in Form 10, including
Professor King's suggested language for other priorities under
S 507(a), except for requiring creditors to specify the chapter
under which the case is proceeding. Professor King suggested
correcting the spelling of "acknowledgement" in question 8. The
Reporter indicated that this could be done by the Style
Subcommittee. The motion carried unanimously.

The Reporter proposed the following revised Committee Note:

This form has been amended to include the priority
afforded in S 507(a)(8) of the Code that was added by Pub.
L. No. 101-647 (the Crime Control Act of 1990) and to avoid
the necessity for further amendments in the event that other
priorities are added to S 507 in the future. In addition,

I V sections 4band 5 of the form have been amended to clarify
that only prepetition arrearages and charges are to be,
included in the amount of the claim.

Judge Howard moved to approve the revised Committee Note. The
motion carried with one dissenting vote.

Form 14. Ms. Channon proposed adding the phrase ", which
classifies this claim or interest under class " to the
last two sentences on the form. Mr. Shapiro suggested changing
"under" to "in" and Ms. Channon agreed. He asked if the plan
proponent would complete this blank. Ms. Channon stated that she
hoped the proponent would do so. Mr. Mabey moved to adopt the
proposed changes, includinglthe use of the word "in".

The Reporter indicated that the proposed revision implies
that the creditor is to complete the blank, which could be
difficult and burdensome for creditors not represented by
counsel. Because it is an official Form, he stated, many
attorneys may send out the form without completing the blank.

L- The Reporter asked what would be the effect of a-creditor's
misclassifying its claim. Professor Kingistated that the
classification is only a matter of information and would not
affect tkhe validity of the vote. The motion to adopt failed by a
vote of 3-7.

L. to Judge Jones suggested putting the burden on the proponents
,tpropose special ballot forms in those cases which have
competing plans. She moved to delete the reference to competing
plans. Professor King stated that the provision had been in the
form for a long time. He opposed deleting it on the spur of the
moment without having a memorandum prepared by the Reporter. The
Reporter recommended retaining the provision for creditors to
express their preference between competing plans in light of Code

15
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S 1129(c). Judge Jones withdrew her motion. The chair asked the

Reporter to look into the matter.

Form 4. The Reporter stated that recent amendments to 11

U.S.C. S 101 required revision of the reference to the definition

of "insider" in Off icial Form A4., He, recommended striking

"S 101(30)" and substituting "S 101" to avoid the need for
revising the form every time S idll is amended. Professor King

movedito make the change. ,The motionwasapproved unanimously.

Publication. Judge Howard moved that none of the amendments

to the Official Forms be published for comment by the bench and

bar. The motion carried on a vote of 8-3. L

Miscellaneous Letters d
Responding to the letter of February 14, 1992, from the

American Express Company, Judge Jones suggested that the

Committee consider in the future requiring debtors to disclose

their account numbers. Mr. Sommer stated that schedules already

includethe account number. Ms. Channon indicated that the l

request, ,for the number to be included inthe S 341 notice but not U

be including in the mailing label ,,or exposed to public view may

be impracti able. Ms. Channon suggested that the matter be n

referred to the Technology Subcommittee for followup., The Chair

did'so.''

Bankruptcy Judge Geraldine Mund wrote to the Committee '0

concerning the time and methodology by which a party must request

a jury trialin a proceeding removed to the bankruptcy court. In

response, Judge Howard inquired whether the Supreme Court is

likely to revisitthe issue of jury trials in the bankruptcy U
courts. Professor King stated that the Court had declined to

hear two bankruptcy jury trial cases. The Reporter indicated

that the Committee shoulddefer considering the matter ,until the

Supreme Court ,provides more guidances on whether jury trials can

be held in the bankruptcy court. Professor King stated that the
CommitteeiNote to the abrogation ofRule 9015 expressed the same

policy.

Joseph Spaniol, secretary of the Standing Committee,

informed this Committee that Rule 2005 continues to make a

distinction between arrest in a nearby district and arrest in a

distant district although the distinction has been removed from

Criminal Rule 40. Mr. Spaniol suggested that this Committee

consider whether Rule 2005 should be amended. The Reporter

indicated that the current bankruptcy rule need not be amended

because it is working fine and because the former criminal rule

embodied a different concept. It was moved to thank Mr. Spaniol Li
16



for the letter but to make no change in the rule. The motion
carried unanimously.

Tributes

The Chair recognized the following members of the Committee
whose terms expire this year and thanked them for their service:

Judge Jones
Judge Howard
Professor King
Mr. Shapiro
Mr. Dixon

Judge Ellis complimented the Committee for what he described
as the unique rigor with which it approaches the issues which it
considers and the good work it does.

Date and Place of Next Meeting

The Chair suggested that the next meeting be held at Point
Clear, Alabama, or some other place in the Southeast on February
18 - 19, 1993. The Summer meeting would be held in Jackson Hole,
Wyoming, in September, 1993. There was no objection.

There being no further business, the meeting was adjourned
at 10:44 a.m. on September 18, 1992.

Respectfully submitted,

James H. Wannamaker, III
Attorney
Division of Bankruptcy

17



DRAFT
ADVISORY COMMITTEE ON BANKRUPTCY RULES

Minutes of the Meeting of March 16 - 17. 1989

The Advisory Committee on Bankruptcy Rules met in Phoenix,

Arizona, in the Pointe at Squaw Peak hotel. The following
members were present:

District Judge Lloyd D. George, Chairman
Circuit Judge Edith Hollan Jones
Circuit Judge Edward Leavy
District Judge Thomas A. Wiseman, Jr.
Bankruptcy Judge James J. Barta

L Bankruptcy Judge Paul Mannes
Ralph R. Mabey, Esquire
Joseph G. Patchan, Esquire

_J Herbert P. Minkel, Jr., Esquire
Bernard Shapiro, Esquire
Professor Lawrence P. King
Professor Alan N. Resnick, Reporter

The following additional persons also attended the meeting:

W. Reece Bader, Esquire, Committee on Rules of Practice
and Procedure

Peter G. McCabe, Assistant Director, Administrative Office

Patricia S. Channon, Attorney, Bankruptcy Division,
Administrative Office

Richard G. Heltzel, Clerk, U.S. Bankruptcy Court, Eastern
District of California

C Gordon Bermant, Research Division, Federal Judicial Center

The Chairman announced that no representative of the Executive

Office for United States Trustees would be present at the

LI meeting. The Executive Office had scheduled a national program

for the United States trustees, he said, an activity which had

pre-empted Mr. Stanton's calendar. Barbara O'Connor had planned

to attend the meeting, but had become ill. Ms. O'Connor had

informed the Chairman, however, that she had reviewed the

materials for the meeting and approved of everything which had

been sent to her.

The following summary of matters discussed at the meeting

should be read in conjunction with the various memoranda and

other written materials referred to, all of which are on file in

the office of the Secretary to the Committee on Rules of Practice

and Procedure.

Votes and other action taken by the Advisory Committee and
assignments by the Chairman appear in bold.
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Approval of Minutes of January 1989 Meeting

The Advisory Committee approved the minutes of the January K1989 meeting. Herbert Minkel requested an amendment on page 19to clarify the statement made by Judge Leavy concerning theaction taken by the Committee on class proofs of claim. With
Judge Leavy's consent the minutes were amended as requested byMr. Minkel.

Consideration of Further Comments Received from the Public

The Committee continues to receive detailed comments on the
rules from bankruptcy judges and practitioners. ,,Onei recent
letter contained 27 recommendations, and another' contained 18.
All recommendations will continue to be circulaitedtothe entire
Committee as they are received, but the Reporter 4requested theCommittee's consent to his suspension of wri ingilrsponsive
comments in order to concentrate on preparationh of the comp letepreliminary draft. If any member thinks a particular recommend-
ation is significant, the member can contact the Reporter and
request that it be addressed by the full Committee. Witth [only
one further meeting remaining before the prelimin~ ry draft must
be ready for publication, however, theconsensusx of the Committee
was that all further comments will be itrte6 d as.l they had come r
in during the period of public comment onitue t p ished draft.

hL 1 *, , 1!t ': , L

Transmittal Letters, Publication of Draft X

The Committee discussed whether to publish only the rules to
which changes are being proposed or all of the rules. The
consensus was that with changes being proposed to approximately V
one third of the rules, publication of all would assist the
public to review the Committee's proposals in context. A motion
to publish all of the rules passed unanimously.-L,

The Committee will consider draft transmittal letters for
the publication package at the Seattle meeting. l 7

Amendment to Bankruptcy Rule 9006(a) 7

Professor Resnick reported that the proposed amendment which
will reduce from eleven days to eight days the period from which
intervening weekends and holidays may be excluded in computing
the time was approved by the Judicial Conference on March 14. He L
said that James E. Macklin, Jr., Secretary to the Committee on
Rules of Practice and Procedure, had indicated that the trans-
mittal letters to the Supreme Court and Congress would provide
for an effective date of December 1, 1989, for all the rules
changes being submitted.
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The December 1, 1989, date was being used pursuant to the

new Rules Enabling Act, Pub. L. No. 100-702. Several members
pointed out that the change to a December 1 effective date in the

Rules Enabling Act did not apply to Bankruptcy Rules, because
Congress had retained 28 U.S.C. S 2075 for bankruptcy rules.
Section 2075 states that bankruptcy rules become effective 90

days after transmittal to Congress.

The Committee approved a resolution noting the statutory
provision prescribing an effective date for bankruptcy rules of

90 days following submission of rules to Congress, (August 1),

and requesting that Mr. Macklin be directed to revise the trans-
mittal letter for the amendment to Rule 9006(a) to reflect the

effective date provided by S 2075. The consensus for the long

term, however, was that the effective dates for all rules should

be uniform. Accordingly, the Committee approved a resolution
authorizing the Chairman to consult with Judge Weis on this
matter and to seek the necessary legislative changes to achieve

uniformity with the procedures prescribed for the other bodies of
federal rules.

Next Meeting

The next meeting will be a three day meeting, May 17 through
May 19, in Seattle, Washington. The meeting will take place in

the Stouffer Madison Hotel, 515 Madison Street.

The Chairman said he expects the Committee will need to work
full days throughout the scheduled meeting in order to complete
the preliminary draft of the rules for transmittal to the Stand-
ing Committee in time for consideration at its summer meeting on

July 17. He cautioned the members against making return air

travel reservations for Friday, May l9j and said that members
should plan on travelling home on Saturday.

On Wednesday evening (May 17), the Committee will take a
packet steamer excursion boat to an island in Puget Sound for a

salmon dinner prepared by local Indians. On Thursday (May 18),
the Committee will visit the bankruptcy court, where the clerk's
office will demonstrate the BANCAP automated docketing and case
control system and-also the experimental automated telephone case
inquiry system being tested under the auspices of the Federal
Judicial Center.
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Official Forms

Petitions. Schedules, and Statements. Joseph Patchan introduced
the proposals for revising the forms of the petitions, schedules,
and statements. The present proposals are based on those made in
1988 by a task force of judges and clerks. The forms'subcommit-
tee has reviewed all of this earlier work and made substantial
revisions as well as many changes that are more in the nature of
refinements of the original-proposals. -Mr. Patchan noted that
some aspects of the revised forms initially may appear radical,
especially the departure from thea,traditional format of a plead-
ing in the petition, but directed the Committee to theii.memorandum
and notes prepared by PatriciarChannon which provide the subcom-
mittee's reasons for the recommended'changes. He requested the,
Committee to pay particular attention to the policy statement
beginning on page 1 of the memorandum.' This statement, drafted
primarily by Judge Mannes, whol lis'ida subcommittee member and alsowas a member o6fthe task sforbce, expresses the philosophy which
guided the revision proceas. L'

The Committee gave preliminary approval to the draft forms
of the petitions, schedules, and statement of affairs with
several changes. Revised forms,' which also will include the
addition of penalty language as described below, will be con-
sidered at the next meeting.

Official Forms No. 16 and No. 19. Patricia Channon reviewed the
history of the proposed revisions to these forms. Form No. 16,
the notice of the meeting tof lrcreditors, has been reformatted witha separate notice prescribed for each of the relief ichapters, and
for no-asset and asset cases and various types of debtors within
each chapter. Prescribingithe form of the notice for each type
of case separately in a block or box design serves two purposes.
It establishes the elemelnts of notice required in each type of
case for purposes of programming the courts' computers enabling
notices to be produced electronically. Further, the prescribing
of all authorized variations combined with 'centralizodLiilprooramm-
ing of computers ,curtails the ability of any court to utilize a
local form which conflicts, with#the Bankruptcy Code tiand national VBankruptcy Rules.

The Advisory Committe;e gavejpreliminary approval to therevised Form No. 16 in 198 7. t1, Although there is no requirement
that forms be published for public coipment, the Advisory Com-
mittee determined that some form of public exposure would be both Xappropriate and helpful before the revisions were officially
prescribed. In lieu of publication, the Advisory Committee
authorized testing' of these forms together with the'revised proof
of claim form. Eleven courts agreed to participate'and used the Klrevised forms during July - December, 1988. Some adjustments
were made during the test, the most significant being the addi-



tion of two lines that can be used for local information at the

option of the court.

Bernard Shapiro noted that the Northern District of Texas

routinely imposes a claims filing deadline in chapter 11 cases

and inquired whether the proposed forms of notice would make it
impossible for a court to continue such a practice. Ms. Channon
said that if notices are generated electronically, a court could

impose a claims deadline in a chapter 11 case only by using the

L two optional lines at the bottom.

The response to the revised forms was extremely favorable,V overall, and the test courts have requested permission to con-

tinue using the revised forms. The test courts also have for-
warded several suggestions for changes based on their experience
in using the forms. These suggestions, and the recommendations
of the subcommittee concerning them, were considered by the
committee and the following'changes approved:

L * the form will require the telephone numbers of both
the trustee and the debtor's attorney;,

* if the case has been converted from another chapter,
information concerning the original chapter and filing
date will be disclosed, and the information highlighted
to enhance itst visibility;

* the first sentence of the paragraph labelled "LIQUID-

ATION OF THE DEBTOR'S PROPERTY" will be amended to
stateri'that the trustee "will collect the debtor's
property andturn any that is not exempt into money,"
(Oiewwording 'shown in italics); the words "has been
appointed" also will be deleted from this sentence.

The Committee also voted not to add the word "interim" to the
title of the box "Name and Address of Trustee" on the chapter 7

L notices, accepting the recommendation of the subcommittee that
technical correctness on this point probably would confuse the

public unnecessarily in view of the small number cases in which
creditors elect a trustee at the meeting of creditors. Potential
contradiction with the paragraph entitled "MEETING OF CREDITORS"
will be resolved by inserting the word "different" before "trus-

tee" in the third sentence, which states that creditors may elect
a trustee.

One comment on the proposed form asserted that the inform-
ation section gives "too much legal advice." This information is
not materially different from that provided in the current form,
however. Richard Heltzel observed that if the form does not
provide any information, recipients simply will call the clerk's
office, which is prohibited from giving legal advice. Chairman

I L

IF
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George said the issue is one of balance in achieving the appropr-
iate amount of information to be provided. F

Herbert Minkel observed that the statements concerning the
effect of the discharge omit two "material" exceptions: 1) the
discharge may be revoked, a event which would revive the credi-
tor's right to collect a debt; and 2) a secured creditor may not
collect any deficiency from a discharged debtor but may foreclose
on the lien,(and thus collect'the secured portion). Ralph !abey
said he was not troubled by the failure to mention a right to P
foreclose as the sentence says only that the creditor, "may never
take action to collect the dischacred idebts." (Emphasis added.)
The ciisonsuis was that this paragraph should be left as it is.

Herbelrt Minkel also raised, several matters concerningthe p
accuracy olf the lin6formation provided in the chapter l1l noticesp."
He observeld that in the[ notice for a, chapter 11 case filed lby
individual or joint debtors, the paragraph titled "Ppurpose ofV11a
Chapter 11 Filinge states htat the chapter allows a debtor to
"reorganize "A busgt inel r c; sid"at asts"I i'nke said
this, language amolnts to oftai the ps itionm thatchAptre' 11
relief it testricie"d to bunes debtor Although th courts

reBuir a 6haets 1 Ieb Co oI hai e agredo esr. Mr.ke ressely
sug gstedtutWe s thiUsg e 4l~ P dzich`rse"r the the debtog ' ds-

obligations," ilot Pt ca a1idualhoit nandT It the natber 1
Mer. totho tommitethe afsnalsentence o susth i n4

CLin the dnttide'l rq n thti someoat rlass lno dedinee ei made

probabstely a b S r h et e | !j t h

,F Ii ',L I I r , .[ I -1*

o In tefinal sentenceo te same pa.raraph, the C o -e

toear stott lay sek adishate" for th is sekn a udis-

Mor.s "ainkJs oio o eet h fial sentenceofath
CLiMn one z thegoudthtinsm cae odaln vri
set, wa oo eode.

probalyitfl t h
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The Committee approved a number of changes in Form No. 19,
the Proof of Claim:

* The request for the "number by which creditor identifies
debtor will be clarified by inserting the words "account or
other" before the word "number";

* Taxes will be added as a category of claim;

* A box will be added for claims based on post-petition
judgments;

* Retiree benefits as defined in S 1114(a) will be added as
a category of claim;

* The words "compensation for" will be inserted in theL category labelled "unpaid services performed" to eliminate
any ambiguity concerning whether the creditor intended to
provide services without compensation;

L
* "(Describe briefly)" will be used throughout the form to
request descriptions by the claimant;

* The plus [1] and equals [=] signs will be deleted from
block no. 4;

* The check box for alerting the trustee that a claim incl-
udes interest or other charges will be placed in block 4;

* Item no. 6 will be revised as follows: "This form should
not be used to make a claim for an administrative expense
incurredafter the filing of the bankruptcy petition. A

l request for payment of an administrative expense may be
filed pursuant to 11 U.S.C. S 503." see discussion of Rule
2016, infra;

* Item no. 8 will be revised as follows: "To receive an
acknowledgement of the filing of your claim, enclose a
stamped, self-addressed envelope and a copy of your claim."

Several courts had requested that wage claimants be required
to disclose any vacation, severance, or sick leave pay which is

l included in their claims. The Committee, however, believes
adding this would require claimants to swear to something that in
most cases is beyond their ability to determine correctly.
Accordingly, the consensus was that it should not be added.

Judge Leavy questioned the inclusion of the warning con-
cerning criminal penalties at the bottom of this form, which is
filed by creditors, when no similar notice appears onthe forms
completed by debtors. Bernard Shapiro said that at one time
there was a perceived problem of debtors and creditors acting in

L



collusion to file false claims. A motion to delete the warning,
however, failed. A motion to amend the language to make the
warning more general by omitting the specifics of the maximum
sentence, also failed. A motion to add the warning to the sched-
ules and statements carried, with four opposed. Patricia Channon
will verify the correct amount of the maximum fines and the AS
statutory citations.

Official Form No. 2. Bankruptcy Rule 1006(b) requires an ap-
plicatibn'to pay the filing fee installments to include a state-
ment that the debtor is unable to pay the fee except in install-
ments. The Committee approved an amendment to the form inserting
this statement. !

* * * * rn

The Committee will give a final review to Official Form No.
16 (S 341 notices) and Official Form No. 19 (proofr of claim) at
the May 1989 meeting. The'Committee approved immediate trans-
mittal of amended Official Form No. 2 (installmentfees) to the L
standing Committee for recommendation to the September 1989
meeting of the Judicial Conference.

Revisions to the Bankruptcy Rules

All Rules - Use of Word "File." The Committee adopted the Repor-
ter's recommendation made in a memorandum dated 2/21/89 that the
rules adhere to a uniform style with respect to the use of the
word "file." Accordingly, the word "file" will be used to indi-
cate that a document is to'be delivered to the clerk for inclu-
sion in the official court record of'the case. Variants, such as f
"file with the clerk" or "file with the court" will be changed to
simply "file." If a document or copy is destined for the United
States trustee or a party', other words such as "transmit" and
"serve" will be used.

Rule 2011. The Code was amended in 1986 to replace the court
with the United States trustee as the appointing authority for
trustees. As a result there no longer is any appointing order
which the trustee can display as proof of appointment. The
United States trustee issues a notice of appointment only.
Moreover, in order to qualify, a trustee also must post a bond
within five days of being appointed. The bond must be filed with
the court. (11 U.S.C. § 322(a).) IA panel trustee who islcovered
by a blanket bond qualifies auto atically, but a trustee appoint-
ed specially, as in a the case of an elected trustee, must post a
separate bond. A motion to amend the rules to require'the clerk
to notify the court'and the Unilt'ed States trustee when a trustee
fails to qualify within the timel prescribed by § 322(a)L passed
with two opposed. The Committede 'agreed that legislative action

EJ
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should be sought to have the trustee's bond filed with the United
V States trustee rather than the court.

Rule 2016. The Committee considered whether to amend the rule to

provide specific direction on the filing of a request for payment
of an administrative expense as authorized by S 503(a) of the
Code. A motion to leave the rule alone, as recommended by the
Reporter, carried.

L. Rule 3001(e). Mr. Minkel stated that the present rule, which

requires the judge to approve every transfer of a claim other
than one based on a bond or debenture, if the transfer occurs

LI after aproof of claim has been filed, has led to inconsistent
treatLment of transferred claims. He said some judges look only
to ascertain that the transfer is a bona fide one while others
examine the transaction for the level of disclosure (concerning
value) to the transferor, fairness of the price, etc., regardless
of whether the transferor is satisfied with the terms of the
transfer. Mr. Minkel saidlthat the inconsistent treatment was a
problem itself but that an even greater potential problem is that
the postpetition market in claims could be stifled, and creditors
who need to liquidate their claims will be unable to do so.
Judge Wiseman said amending the rule solthat the judge would be
involved only if there were a dispute would be acceptable as long
astIthere would be no preclusion from raising issues of fraud.
)Mr. Vatchan expresseddconcern about transfers to an insider and
wanted the transferidocuments to disclose what inducements had
been offered to the transferor. A motion to amend the rule to
delete court approval of a transfer of a clakim ,in the absence of
objection passed with one opposed.

Rule 3018. A motioniitolladopt the Reporter's draft amendments
carried.

Rule 5009. A motion carried to amend the Committee Note to state
that the United States trustee should not certify that the case
trustee is entitled to be paid the fee provided in S 330(b) of
the Code until after the time for filing a complaint objecting to
discharge under Rule 40'04 has expired and, in the case of an

Lao individual, the disposition of any complaint.

Rule 5011(b). The Committee concurred with the recommendation of
the Reporter that this rule, which limits a bankruptcy judge to
submitting a report and recommendation to the district court on
an issue of abstention from a proceeding, should remain as is. A
motion to make no change carried.

Rule 6006. Upon motionm, the Committee-voted to delete from the
C rule all references to "!time share" interests. Time share inter-

ests are simply one of the many forms of executory contracts.
The rule applies to all executory contracts and unexpired leases,r and the Committee believes that mentioning only one typelimay be
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misleading. The Committee Note will state that the reference to
time share interests is deleted as unnecessary. r
Rule 7062. Upon motion, the Committee voted (with two opposed)
to add to the rule language that would include among the matters
that are exceptions to the 10-day stay of execution on a judgment
provided by Fed.R.Civ.P. 62(a) theassumption or assignment of an
executory contract or unexpired lease under S 365 of the Code.
As these actions arise by motion rather than by adversary pro-
ceeding, the Committee directed that the amendment-should mention
that these are contested matters. Professor King agreed to
research ,the definition of the word "judgment"l and advise the P
Committe-e at the next meeting. , 

,

Rule 8002(a)",. Upon motion, the Committee voted to adopt the
Reporterls recommendation tolamendlthe lrule by adding, after the
secpond sentence:_ "A notice,of appeallifiled after the announce-
ment, of al ~dlecision, o~fr~ ordeir, but before entry, pf the judgment,

order,,or 4ecre shal betreted a -Sfiled after such entry and
on the d4a thireof." This arendmeit' will i onform the rule to J
Ruilt4(a) i(2) oft ,the Federl Iules"pO, App>l e Pr ce'idurie.

Rule 81006. i, The Com ittiee &Ipprovedyr lmendlng the rule to required |J
any part rrI lingl ia de ig Utor ofl~p~eCord t zvethe acler'k
with" a l c6p] oif 1kh , n [Vand pa l~itoa ~
so,, nIrauoieh - p by ll jia4 c19 i irtht party's ex- r
Rule 800,7.1 ldijThe 1 oiunitteea&pproved relat aiimendments that would
direct the; cilerkt6[ o forwar& to lithe appe lat courtda copy of the
record. h'hest amendments il bg eistbinga'sbivision
Cc) I~of I,tbl~iipule, rIhich[ 9istjhe p#rtl. t I'lip~late lpa'rts of
the record to beetnd the b,441ruptc cor wtcpIet
be forwarded. This sub1ivisioon would be unnecessary under theaiiii~idi~entsl Pr e, .ij dj I[1

Rule 9027(a) l Th§eh0ii litiee iscussed amending the rule to ,i
cnflormdl r~t rae Ilde~sto the st~s ute governinglicemoval

of q~~v~i1~c~1on~Kl~~ #~ UrI~C[~L1rrSi14146),dl T ese amendments chan d'
the pr fto t on t ich theidis-
trict-cour woul rl koas~ii oic proedure. A motion to
replacd WI woP1apl1in Fvt hefor notice"1 J. sub-
diViiolbir f)ad rvr th rue"aPplicaton' appea±s
carr~ied 1 ~ {lhfhteebOapro~ heRpor-
ter's e ~~m en1 1 rqire hl
remov'h 0 & 4I* be ote roaIia stten

coc~~prt~~ I 1XX i Fovat isovwilr

the~heer th on, uo CLs r , or non-corend eorn aycnnsitfinal~hrh~d~I

re 0r t.1 nIh C m ittee chd

the ~~ ~ l~~ b ' d~t1r n hc
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districts the bankruptcy court may have a division at a location
where there is no district court division, while in others the
district court may have a division located where there is no
bankruptcy court division. A motion to leave the rule unchanged
in this respect passed with several members abstaining. The
Committee also approved adding a requirement that the notice of
removal contain a statement concerning the core or non-core
nature of the proceeding and whether the removing party consents

7 to final determination by the bankruptcy judge.

Rule 9027(b). A motion to abrogate Rule 9027(b), in keeping with
m7 the spirit of the repeal by Congress of 28 U.S.C. 5 1446(d), to
l which the rule is similar, passed unanimously. The Committee

Note will say that abrogation, which has the effect of deleting
any requirement for a removalbond, is consistent with the repeal
of 28 U.S.C. S 1446(d).

Rule 9027(e). The Committeeconcurred in the recommendation of
r1 the Reporter that this rule, which limits a bankruptcy judge to
L submitting a report and recommendation to the district court

concerning any motion to remand a removed proceeding, should
remain as is. A motion to make no change in the'rule carried.

Rule 9027(Q). Thissubdivision would be redesignated as sub-
division (f) as a result of the abrogation of subdivision (b). A
new subpart (3) would require any party to the proceeding other
than the removing party to file within 10 daysafter the filing
of thelnotice of removal a statement admitting or denying the
removilng party'sallegationsconcerning whether the proceedingjis
core or non-core and stating whether the party filing the state-
ment &onsents to final determination by ,the bankruptcy judge,.
The Committee app rov~ed,,the addition of a new subdivision (3) of
tIhe ru le that woul4 Irequire other parties to the removed action
tofile6 a stateme it responding to the removing,party's, allega-
tions, concerning_,the core or non-core nature of the, ,proceeding
End wbwether thelpartyconsents to flinal determination by then

LGo bankruptcy judge.

Committees of Retired Employees Appointed under 9 1114 of the
U Code. The Committee approved with minor changes amendments

proposed by the Reporter to Rules 1007(a)(4), 2002(i), 2019,(a),
3006, land 6007(a) to provide for treatment of 5 1114 committees7 and to~ specify which committee or committees are to receive

L notices or copies of documents when not all need to receive the
notice or copy in question. The Committeealso reviewed and

r ~approved a list prepared by the Reporter of rules that make
L general reference to committees and need not be amended.

r ~ ~ ~ ~~* * * *

Mr. Minkel raised the problem that is created when the list
of 20 largest unsecured creditors filed with the petition under
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Rule 1007(d) has been amended or when the creditors listed there-
in have subsequently assigned their claims to others. An out-
dated listed is a problem, he said, because other rules require li
notice to be given to the creditors on the "list filed pursuant
to Rule 1007(d)." Mr. Minkel said he had no solution concerning
how to make sure notice goes to those who'actually are the 20 L
largest unsecured creditors'at the time any specific notice may
be sent, but,'he wanted the Committee to be aware of the problem.

* * * * HE

The Reporter's memorandum on the proposals of the American
Bankruptcy Institute ["ABI") and Bankruptcy Judge Paskay [Docket
No.'43-B) and the Reporter's memorandum on miscellaneous sugges-
tions from the public concerning Parts V through IX [Docket No.
34-E] were'discussed under the Committee's procedure of consider- V
ing suggestions not recommended by the Reporter only when raised
by a member. The Committee,'took the following action concerning
matters brought up under ~this'procedure: l

1. Ralph Mabey raiseddthe suggestion of the ABI that Rule 3002
provide that an undersecured creditor that recovers its collater-
al be required to file an amended proof of claim (to notify the
trustee of the value'of the collateral). The o~isensus of thew
Committee,`however,,was thatj no icafnge in the rule is needed. I

2. Ralph Mabey alsq notedithe ABIts suggestion that Rule K
4007(p) be amendedi ',to extend lthe idIIdeail dnetfor filing a S 523(c)
compl, int2 4xn chapter 411 '"C' siks 11 H , si~ thIs 1iggettion had put
him in mlnd of earlieri E okItqe tte 1 escusions 36utrunning this K
time, piriod from the datIe % lSthe tS34l tlie ing actally occurs,
rather tharin from the dati tre meeig i scdoid le; as the present

ruoeiprov'de,. The Re'p re Isaidth ~ibjt ~ ~ 'f ihis aead line is
still, acive 'h~nl work on f 1 h~ny~def e Ifec JUd~g nJnes
indic e4 thatil se, also O ~~ea ~ rest in, th

s e }iI TheL~islu w X for the iay 199 V
meeting. I1 F]1 U

3. Harry Dixon raised the suggestioniof the ABI that the Com-
mittee consider amending Rule 6004 or adopting a rule establish-
ing uniform-title standards or other approaches to eliminate
requests by title companies for "comfort orders" approving sales
of estate property. The'Co~mittee, however,'declined to take any
action.

* * * ,*

The Committee deferred to the next meeting consideration of
the Reporter's memorandum concerning documents to be filed in a
chapter 12 case and deletion of the chapter 13 statement from the
Official Forms. This subject affects Rules 1007 and 1008 and

.~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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several others in which the existing chapter 13 statement is
L mentioned. (Agenda Item 9.)

Automation Studs GroupL
The American Bankruptcy Institute has suggested that the

Committee establish a study group on computerization and the need
l for rules relating thereto. Chairman George said this appeared

to be an area in which better results might be obtained from a
joint study group composed of members of the Advisory Committee
and the Committee on Administration of the Bankruptcy System.
The consensus supported Judge George's recommendation, with a
proviso that nothing should be undertaken until after the presen-
tation of the preliminary draft to the standing Committee on July
17., 1989.

Respectfully submitted,

Patricia S. Channon
L. Deputy Assistant Chief

Division of Bankruptcy

L)

L
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TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES

FROM: ALAN N. RESNICK, REPORTER

RE: BANKRUPTCY RULE 3016(a)

DATE: JANUARY 10, 1993

Background

Pursuant to section 1121(b) of the Bankruptcy Code, only the
debtor may file a chapter 11 plan within the first 120-days of
the case. This period is commonly known as the "exclusivity

period." Under S 1121(c), "exclusivity" ends if either (1) a
trustee is appointed, (2) the debtor does not file a plan during
the 120-day period, or (3) the debtor files a plan within the
120-day period, but fails to obtain acceptance of the plan by all
impaired classes within 180 days after the order for relief.

These 120-day and 180-day periods may be reduced or increased by
the court for cause. If exclusivity ends, S 1121(c) permits any
party in interest to file a plan.

The Code does not contain any time limits for parties in
interest to file a plan after exclusivity terminates. Rule
3016(a), as originally promulgated in 1983 and prior to 1991,
provided that:

"(a) Time for- Filing Plan. A party in interest, otherthan the debtor, who is authorized to file a plan under S1121(c) of the Code, may file a plan at any time before theconclusion of the hearing on the disclosure statement orthereafter with leave of court."

The Advisory Committee Note to the original version of Rule
3016(a) explained that:

1



"Subdivision (a). Section 1121(c), while permitting

parties in interest a limited right to file 
plans., does not

provide any time limitation. This subdivision sets as the

deadline the conclusion of the hearing 
on the disclosure

statement. The court may, however, grant additional time,

It is derived from former Chapter X-Rule 
10-301(c)(2) which

used, as the cut-off time, the conclusion of the 
hearing on

approval of a plan. As indicated supra, S 1121(a) permits a

debtor to file a plan at any time during 
the chapter 11

case. Under S 1121(c), parties other than the 
debtor may

f ile a plan ,only,, after a trustee is. appoin ted, 
orth

debtor's exclusive time expires."

In 1988, the Committee received a letter 
from a member of

the bar who commented that Rule 3016(a) was 
ambiguous in that it

was not clear which disclosure statement 
the rule referred to,

and also commented that the rule assumed 
that the filed chapter

11 plan eventually will be confirmed by 
the court. If the plan

is not confirmed, the rule would not make 
sense. In response,

the Advisory Committee amended Rule 3016(a) 
in 1991 to clarify

its meaning and to enlarge slightly the time for 
filing a -

competing plan by using the entry of 
the order approving the

disclosure statement (instead of the conclusion of the hearing 
on

the disclosure statement) as the cut-off time 
for filing the C

competing plan.

In 1991, Rule 3016(a) was amended to read 
as follows:

"(a) Time for Filing Plan. A party in interest, other than

the debtor, who is authorized to file a plan 
under S 1121(c) l

of the Code may not file a plan after 
entry of an order

approving a disclosure statement unless 
confirmation of the

plan relating to the disclosure statement 
has been denied or

the court orders otherwise." 
L

Although the rule was amended in 1991, the purpose of the r
rule had not changed since its promulgation 

in 1983. The purpose

is to control the plan and disclosure statement 
process or, to C

2



use the words of Barney Shapiro at the meeting of the Committee
on January 19-20, 1989, "to monitor the traffic in plans."

E Suppose that the debtor or another party in interest files Plan A
together with a disclosure statement. Suppose further that the
disclosure statement to Plan A is approved and is sent out with
ballots to the creditors and interest holders. If another partyLJ

is able to file Plan B with a disclosure statement during the
L voting period regarding Plan A, it is unclear how the case would

proceed in the absence of Rule 3016(a). Would the court hold a
hearing on the disclosure statement to Plan B while creditors are
voting on Plan A? Should the voting on Plan A be halted pending
approval of the disclosure statement relating to Plan B, so that
the creditors could choose among the plans? For these reasons?
it may make sense to prevent a new plan and disclosure statement
from being "processed" during the voting period on a previouslyr filed plan. Of course, the current rule permits the court to
order otherwise in a particular case.

L The Problem

The National Bankruptcy Conference (NBC) has recently voted
L on a preliminary draft of a report that includes a recommendation

that Rule 3016(a) be amended so that the rule does not result in
the extension of exclusivity past the time periods prescribed inL the Code. It is the view of the NBC that the rule "is
problematic because a literal reading could extend exclusivity
past the time provided for in the Bankruptcy Code. If a debtor
has obtained approval of its disclosure statement prior to the
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lapse of its exclusivity period, but has 
failed to obtain

requisite confirmation of the plan, the Rule 
could prohibit the

filing of competing plans until confirmation 
of the debtor's plan

has been denied." The NBC believes that the rule can be read 
to

"modify the substantive rights of parties 
in interest in

bankruptcy proceedings" in violation of 
the Rules Enabling Act

(28 USC S 2075), which provides that the 
rules may not "abridge,

enlarge, or modify any substantive right" created under 
the Code.

Although the NBC report is preliminary at 
this time, I

nonetheless think that this is an issue that 
should be considered

by the Advisory Committee.

A scenario that emphasizes the concern of 
the NBC -- and

which appears to me to be the strongest 
argument for amending

Rule 3016(a) -- is the following: Suppose that the debtor files

a plan and disclosure statement on the 119th 
day after the case

is commenced. On the 170th day after the case is commenced, the 
7

disclosure statement is approved, and the 
ballots and disclosure

statement are mailed to creditors. Suppose further that the L

confirmation hearing is scheduled for the 200th 
day after the 7

case is commenced. Under S 1121(c), exclusivity has terminated L
on the 181st day, giving any party in interest 

the right to file 7L J

a plan under S 1121(c). However, Rule 3016(a) would prohibit a

party in interest from filing a plan on the 
181st day because the V

debtor's disclosure statement has been approved 
on the 170th day -7

and the confirmation hearing has not been held yet. 
The effect L

of Rule 3016(a) in this situation would be an extension of the 
r
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exclusivity period without any court order. It could be argued
that it is inappropriate for a rule to automatically extend
exclusivity. Under S 1121(d), exclusivity may be extended, but
only by the court and only for cause.

I was unable to locate any published court decisions that
L have focused on the validity or propriety of Rule 3016(a).

However, I am persuaded that the Rule may be improper in that it
] : could have the effect of extending exclusivity without a court

order.

L
I Should the Rule be Left Alone?r Although I personally believe that it is weak, it could be

argued that the present rule may remain as is without violating
the Code. The justification for Rule 3016(a) has been that the
Rules may set time limits for the filing of documents to best
control the process. Rule 3016(a) does nothing more than set a
time limit for a party in interest to file a plan. It may be
worth noting that S 1121(a) provides that the debtor may file a
plan 'Oat any time", whereas S 1121(c) applicable to other parties
does not use the phrase "at any time," thereby supporting the

7 position that it is appropriate for the rules to provideuL
reasonable time limits for parties in interest to file plans
under S 1121(c). If a disclosure statement has been approved
relating to a different plan- the rule merely says that it is too
late for someone else to file another plan until confirmation of

L the first plan has been denied.

5
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In addition, since the rule contains the 
phrase "or the

court otherwise directs," the court may 
allow a party in interest

to file a plan where the effect would be 
to extend exclusivity

and the court finds that such extension 
of exclusivity is not

warranted under the circumstances. One could view Rule 3016(a)

as a rebuttable presumption that exclusivity 
should be extended

if the debtor's disclosure statement has 
been approved and the

confirmation hearing has not concluded.

Amending Rule 3016(a).

One way to fix the problem raised by the NBC 
is to amend the H

rule as follows:

Rule 3016. Filing a Plan and Disclosure Statement in

Chapter 9 Municipality and Chapter 11 Reorganization 
Cases

1 (a) Time for Filing Plan. A party in interest, other

2 than the debtor, who is authorized to 
file a plan under S

3 1121(c) of the Code may not file a plan after entry of 
an K

4 order approving a disclosure statement 
unless confirmation

5 of the plan relating to the disclosure 
statement has been

6 denied. the order approving the disclosure statement was

7 entered during the period when only the debtor had the right

8 to file a plan under 6 1121. or the court orders otherwise.

9~~~~~~~~~~~~~~~~
9 * * * *

10 COMMITTEE NOTE 
L

11 Subdivision (a) is amended to permit a 
party in

12 interest to file a plan pursuant to S 1121(c)

13 notwithstanding prior approval of a disclosure 
statement

14 filed by the debtor if the disclosure statement 
was approved

15 during the exclusivity period under S 
1121. This amendment

16 is designed to limit application of subdivision 
(a) of this

17 rule so that it will not have the effect 
of extending

18 without court order the period in which 
only the debtor may

19 file a plan. However, if an order approving a disclosure

20 statement is entered after termination 
of the debtor's

6



21 exclusive period for filing a plan, the right of a party in@22 interest to file a plan under S 1121(c) will be suspended23 until confirmation of the plan relating to the approvedr'24 disclosure statement has been denied.

25 This amendment does not affect the court's discretion,,26 with respect to the scheduling of hearings on the approval27 of disclosure statements when more than one plan has been28 filed. If the debtor's disclosure statement is approved29 during the debtor's exclusive period for filing a plan, theK 30 court may in its discretion schedule the hearing on a31 disclosure statement regarding a competing plan filed by a32 party in interest under S 1121(c) so that it is held after7-33 the confirmation hearing relating to the debtor's plan.

This amendment would have the effect of always providing a
window of time immediately following termination of the

7 exclusivity period for a party in interest to file a competing
plan. A few hypotheticals may be helpful:

L (a) Debtor files a petition on Day 1 and files a plan
and disclosure statement on Day 119; the disclosure statement isII approved on Day 170, ballots are due by Day 195, and the
confirmation hearing is scheduled for Day 200. Under the above
amendment, a party in interest may file a competing plan on Day

E 181 (when the exclusivity period expires), unless exclusivity is
extended by court order. The court would then decide how to
schedule the disclosure statement hearing regarding the second
plan (before or after the confirmation hearing on the first
plan).

V (b) Debtor files a petition on Day 1 and files a plan
and disclosure statement on Day 119; the disclosure statement is
approved on Day 190, and the confirmation hearing is scheduled
for Day 215. Under Rule 3016(a), with the above amendment, aL
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party in interest may file a competing plan 
at any time between7

Day 181 (when the exclusivity period expires) 
and Day 190,, unless

exclusivity is extended by court order. 
However, if a party in

interest fails to fie a competing plan within that time period,

the Ruleas amended would prohibit the 
filing of a competing plan

by a party in ,interest until confirmation 
is, denied. Although

the rule !lIstill would prohibit the filing 
of a plani by a, party in

interest once a disclosure statement has 
been approved, the party

in interest had'the-opportunity to file a 
plan (but failed to

take advantage of it) immediately after termination of

exclusivity and prior to approval of the disclosure 
statement.

This amendment is a modest change and would 
not alter the

effect of the rule other than to avoid the 
effect of extending

exclusivity by rulemaking.

Other Alternatives.

The Advisory Committee may want to consider 
alternatives

that go beyond amending Rule 3016(a) as provided above. It could

be argued that the rule, even after the above 
amendment, will be

in conflict with S 1121(c) of the Code. Although the above,

amendment will make it clear that the rule 
does not extend

exclusivity, the rule will continue to have 
the effect of

reinstating exclusivity as soon as a disclosure 
statement (filed

by anyone) is approved. Could the validity of the rule be

questioned because it prohibits the filing 
of a plan when the,

Code does not so prohibit it?

If the Committee is concerned that Rule 
3016(a) may continue

8



L to be an inappropriate limitation of the right to file a plan
under S 1121(c), the following three alternatives should be

LJ considered:

K (1) Abrogate Rule 3016(a). Abrogation of Rule 3016(a) would
cure the problem raised by the NBC and may remove any other doubt
regarding the validity of a rule that prohibits the filing of a
plan when the Code does not so prohibit it.

The Committee Note could explain that the rule is abrogated
so that parties who have a right to file a plan under S 1121 may
do so. It could also point out that courts may exercise their

discretion in scheduling hearings on disclosure statements so
that, after one has been approved, no other disclosure statements

L will be approved until denial of confirmation. For example, the
C following Committee Note could be used:

L COMMITTEE NOTE

L 1 Section 1121(c) gives a party in interest the right to2 file a chapter 11 plan after expiration of the period when3 only the debtor may file a plan. Under S 1121(d), the4 exclusive period in which only the debtor may file a plan5 may be extended, but only if a party in interest so requests6 and the court, after notice and a hearing, finds cause for7 an extension. Subdivision (a) is abrogated because it couldt 8 have the effect of extending the debtor's exclusive periodL 9 for filing a plan without satisfying the requirements of S10 1121(d).

L 11 The abrogation of subdivision (a) does not affect the12 court's discretion with respect to the scheduling ofm 13 hearings on the approval of disclosure statements when moreL 14 than one plan has been filed. If a disclosure statement hasL15 been approved and the confirmation hearing has not been16 held, the court may in its discretion schedule the hearing17 on a different disclosure statement regarding a competingL 18 plan filed by a party in interest under § 1121(c) so that it19 is held after the confirmation hearing relating to the firstr20 plan. Ordinarily, the court should delay the hearing onL21 another disclosure statement if a previously approved

9
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22 disclosure statement has been approved and ballots 
have been s

23 mailed.

I do not think that the abrogation of Rule 3016(a) 
would be X

such a significant change. Courts have the power to control 1
their dockets and to schedule hearings in a way 

that makes the

most sense. If a debtor's disclosure statement has been approved

and the parties are awaiting the confirmation 
hearing, and a

competing plan is filed, the debtor may ask the 
court to exercise

its discretion to delay scheduling the disclosure statement 
1

hearing until after the confirmation hearing 
regarding the

debtor's plan -- whether or not Rule 3016(a) is abrogated.

(2) Abrogate Rule 3016(a) and amend Rule 3016(c) to prohibit Il

the filing of a disclosure statement if another 
disclosure

statement has been approved. Rule 3016(c) could 
be amended as

follows: 
H
L,

Rule 3016. Filing a Plan and Disclosure Statement in

Chapter 9 Municipality and Chapter 11 Reorganization 
Cases

* * * *

1 ~~~(c) Disclosure Statement. In a chapter 9 or 11 case, a rL
2 disclosure statement pursuant to S 1125 or evidence 

showing

3 compliance with S 1126(b) of the Code shall be filed with

4 the plan or within a time fixed by the court.

5 Notwithstandina the foregoin. a disclosure statement may

6 not be filed rbv a party in interest, other than the

7 debtor. after entry of an order approving another H
8 disclosure statement unless confirmation of 

the plan

9 relating to the other disclosure statement has been 
denied Li

10 or the court otherwise directs.

11 COMMITTEE NOTE EJ

12 Section 1121(c) gives a party in interest the 
right to

13 file a chapter 11 plan after expiration of the period 
when LI
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14 only the debtor may file a plan. Under S 1121(d), theJ 15 exclusive period in which only the debtor may file a plan16 may be extended, but only if a party in interest so requests" 17 and the court, after notice and a hearing, finds cause forF18 an extension. Subdivision (a) is abrogated because it could19 have the effect of extending the debtor's exclusive periodr,.20 for filing a plan without satisfying the requirements of S21 1121(d).

22 The amendment to subdivision (c) relates to thern23 abrogation of Rule 3016(a). The purpose of this amendmentL24 is to prohibit a party in interest, [including the debtor]25 (other than the debtor], who files a plan from also filing ar 26 disclosure statement if a disclosure statement relating to aL 27 different plan has been approved and confirmation has not28 yet been denied, unless the court otherwise directs. This- 29 amendment has the effect of requiring a party in interest30 who wants to solicit votes on a plan, after a disclosureL 31 statement has been approved regarding a different plan, to32 request that the court expressly permit it to file a33 disclosure statement. The result is that the court will34 decide whether, under the particular circumstances of the35 case, it is in the best interest of the estate and the36 parties in interest for the confirmation hearing on the[37 first plan to be completed before the process toward38 confirmation begins regarding the second plan.
f-1~39 The result of the abrogation of subdivision (a),Lo40 together with the amendment of subdivision (c), is that41 instead of limiting the right of a party in interest, other42 than the debtor, to file a plan during the vote solicitationF 43 period regarding another plan, the rule as amended will44 limit the right of a party in interest (including the45 debtor] [including the debtor] to file a disclosure46 statement during that time period.

L It is important to note that the Code gives a party in
interest the right to file a plan after termination of
exclusivity, but does not expressly give the party in interest
the right to file a disclosure statement at any time. Although

L this amendment would be technically consistent with S 1121, the
rule would have the same effect as the current rule -- i.e.,
after a disclosure statement has been approved regarding one
plan, the process toward voting on a different plan would be

11



temporarily halted until confirmation 
of the earlier plan is

denied.

You will notice that I put the words 
"by a party in

interest, other than the debtor," in brackets to show two,

different versions of this alternative. 
If the Committee wants

to keep the effect of the amendment 
the same as the effect of

current Rule 3016(a) (i.e., to halt the process towards voting 
on

a second plan filed by a party in interest, 
other than the

debtor, after approval of a disclosure 
statement regarding an

earlier plan), the bracketed language 
should be included.

However, the reason for the phrase "other 
than the debtor" in

current Rule 3016(a) is to make the rule consistent with

§ 1121(a) (the debtor may file a Dlan "at any 
time"). Again, the

Code does not give the debtor the right 
to file a disclosure

statement at any time. If Rule 3016(a) is 'abrogated andIRuleL

3017(c) is amended to limit the right to file 
a disclosure

statement, the Committee has the option 
of making the limitation

applicable to debtors as well as to other parties in interest. L

Why should a debtor be treated differently 
than any other party 7

in interest regarding the ability to 
file a disclosure statement LJ

after exclusivity has been terminated 
and another disclosure F

statement has been approved relating 
to a creditor's plan?

(3) AbroQate Rule 3016(a) and amend Rule 
3017 relating to Ki

the scheduling of the disclosure statement 
hearing. This

alternative is a close variation of the preceding 
one. Rule L

3017(a) could be amended as follows:

12



Rule 3017. Court Consideration of Disclosure Statementin Chapter 9 Municipality and Chapter 11Reorganization Cases
L1 (a) Hearing on Disclosure Statement and Objections1 2 Thereto. Following the filing of a disclosure statement asfl 3 provided in Rule 3016(c), the court shall hold a hearing onL74 not less than 25 days notice to the debtor, creditors,5 equity security holders and other parties in interest as6 provided in Rule 2002 to consider such statement and any7 objections or modifications thereto. A hearing to consider8 a disclosure statement [filed by a party in interest other[ 9 than the debtor] shall not be held after entry of an order10 approv another d ss confirmationt 11 of the plan relating to the other disclosure statement has12 been denied or the court otherwise directs. The plan andr 13 the disclosure statement shall be mailed with the notice ofL 14 the hearing only to the debtor, any trustee or committee15 appointed under the Code, the Securities and Exchange16 Commission and any party in interest who requests in writingL17 a copy of the statement or plan. Objections to the18 disclosure statement shall be filed and served on the19 debtor, the trustee, any committee appointed under the Code20 and such other entity as may be designated by the court, atE L 21 any time prior to approval of the disclosure statement or by22 such earlier date as the court may fix. In a chapter 11m 23 reorganization case, every notice, plan, disclosureL 24 statement, and objection required to be served or mailed25 pursuant to this subdivision shall be transmitted to the26 United States trustee within the time provided in this27 subdivision.
L28 * * * *

L 29 COMMITTEE NOTE30
31 The amendment to subdivision (a) relates to theL 32 abrogation of Rule 3016(a). If a disclosure statement has33 been approved but the confirmation hearing has not been34 concluded, and a party in interest ,[other than the debtor]F35 [including the debtor], subsequently files another plan andL36 disclosure statement, this amendment will delay the hearing37 on approval of the latter disclosure statement until38 confirmation of the earlier plan has been denied or unless39 the court otherwise directs. This amendment has the effect40 of requiring a party in interest, [other than the debtor]41 [including the debtor], who wants to solicit votes on a42 competing plan before the confirmation hearing is concluded43 regarding the earlier plan, to request that the court order44 that the hearing on the latter disclosure statement be held.E45 The result is that the court will decide whether, under theL 46 particular circumstances of the case, it is in the best

13
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47 interest of the estate and the parties 
in interest for the

48 confirmation hearing on the earlier 
plan to be completed

49 before the process toward confirmation 
begins regarding the

50 other plan. 
1

51 The result of the abrogation of subdivision 
(a),

52 together with the amendment of subdivision 
(c), is that

53 insteald'of limiting the right of 
a party in interest, other

54 than' theidebtor, to"file al'plan during 
"the vote solicitation

55 period regarding another plan, the rule 
as amended will

56 delay the hearing on a disclosure' statement 
relating to

57 anotherpllan fil'ed by a party in interest',' 
(other than the

58 debtor) (incliuding, thei debtor], 'during that 
time'period

59 unlessinthe court orders" otherwise,.

If this ,~i' lternati e isiused the Committee Note lto,'the 7

abrogatioY -of uij!Rule 3016(a) couldreaa al follows :

VL 1 I 'COMITTFE ",NOTES

1 Sectionill21(ic) gives a "Party in interest 
the right to

2 file a "chapter 11 plani' aft ejrexpirationof 
the poeriod when

3 only the debtor may file a pl1an".' 
Vnder, Il121(d), theL

4 exclusive period in which onliy the 
debtor may fi le a plan

5 ~~~~May bel'~extend~ed , but onlyi 1 prt in[ interest s requests7

6 and the court, after 'he ig, finds [ use for

7 an extensiofl. Sudvso aq~~4b~Ated becue tcould

8 ' ti *i:ti W~rllhave th, effct o ndind excl v riod

9 ~~for filing a pln itou saifi the reqUir m~15of S ~ 7
10 1121(d). However, see the amendment to Rule 3017(a) with 

L

11 respect to scheduling the hearing on 
approval of the

12 disclosure statement.

This alternative would permit the party 
in interest to file

a plan and disclosure statement at 
any time after exclusivity

terminates, but would delay the scheduling 
of the disclosure

statement hearing after another disclosure 
statement had been

approved, unless the court otherwise 
directs. This may appear L

awkward in that the rule is telling 
the court that it may not

schedule the second disclosure statement 
hearing "unless the L

court otherwise directs." Perhaps the phrase "unless the court

14 r
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otherwise directs" should be changed to "unless the court for
cause otherwise directs."

You will notice that I put certain words in brackets which
would have the effect of making the proposed amendment
inapplicable to debtors. I did so for the same reason that I
bracketed certain phrases in the preceding alternative.

15



TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES

FROM: ALAN N. RESNICK, REPORTER

RE: BANKRUPTCY RULE 4004

DATE: JANUARY 12, 1993

Judge Paul Mannes has suggested that Rule 4004 be amended to

provide for delay of entry of the discharge order in a chapter 7

case in the event that (1) the debtor has not completed payment

of the filing fee in installments, or (2) the debtor has not

appeared to testify at the S 341 meeting of creditors.

Judge Mannes has indicated that his suggestion

"was energized by the realization that it was possible for a
debtor to receive a discharge without attending a S 341
meeting or paying the filing fee in full. This anomaly
results by virtue of Rule 4004(c), that mandates that the
court grant the discharge on the expiration of the time for
the filing of a complaint objecting to discharge and the
time fixed for filing a motion to dismiss the case pursuant
to Rule 1017(e).

When a debtor is granted permission to pay the filing
fee in installments, installments may be paid over a period
extending beyond the mandatory discharge date. Similarly,
for any number of reasons, the debtor may receive a
discharge order before the debtor's examination at a § 341
meeting. . . . (E]liminating these abuses by rule saves time
and effort for the clerk and the judge. This is because the
alternative requires numerous insubstantial motions, orders
and docket entries."

Failure to Complete Payment of Filing Fee in Installments

Rule 1006 provides that an individual debtor may apply to

pay the filing fee in installments. Rule 1006(b)(2) allows for

the final installment to be payable 120 days after the filing of

the petition or, if the court for cause extends the time, the

final installment may be payable up to 180 days after the filing

1



of the petition. Section 707(a)(2) of the Code provides that the

court may dismiss a chapter 7 case for nonpayment of the filing

fee. Accordingly, the remedy for the debtor's failure to pay an

installment of the filing fee is a motion to dismiss the case.

Rule 4004(a) provides that the bar date for filing a

complaint objecting to the debtor's discharge in a chapter 7 case

is 60 days after the first date set for the S 341 meeting. Under

Rule 4004(b), the time for objecting to discharge may be extended

by the court for cause, but only if the motion to extend is made

prior the expiration of the 60-day time period. When the time 7
for objecting to discharge has expired without any complaint

being filed and certain other conditions have been met, Rule

4004(c) requires the court to "forthwith" grant the discharge. C

When Rules 1006 and 4004 are read together, the result is

that a discharge is often entered before the date on which one or 7
more of the filing fee installments are payable. If the

discharge order is entered and the debtor subsequently fails to

pay the remaining installments of the filing fee, the case may be

dismissed pursuant to S 707(a)(2), but the debtor has the

discharge nonetheless. Section 349 deals with the effect of

dismissal of the case, but is silent on the effect of dismissal

with respect to a previously entered discharge order. In

addition, S 727(d), which lists the specific grounds for revoking

a discharge, does not include nonpayment of the filing fee.

Therefore, the debtor may effectively obtain the benefit of a K

2 7



discharge of debts without ever completing payment of the filing

fee.

Ad One possible response to this problem is that there really

is no problem at all because, in those cases in which the debtor

still owes a portion of the filing fee, the court on its own or

L on motion of the trustee may extend the time for filing a

complaint objecting to discharge. If the time to object to a

L discharge is extended, the court is not required to enter the

C- discharge order under Rule 4004(c).

However, I agree with Judge Mannes' view that this solution

is unsatisfactory in that it exposes the debtor to possibleL
objections to discharge for a longer period of time merely

because the debtor is afable to pay the filing fee without the

L- installment method. ln addition, it causes needless docketing

L and administrative burelens.

Judge Mannes has suggested that this problem be solved by

amending Rule 4004(c) to provide for a delay in the entry of the

L discharge order until the filing fee is paid in full. The

attached draft of Rule 4004(c) includes proposed amendments that

would achieve this result.

It is important to note that the delay in the entry of the
L.

discharge order under Rule 4004(c) does not, and should not,

extend or otherwise affect the time for filing a complaint

M" objecting to discharge.

3
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Failure to Attend the 9 341 Meeting 7
Judge Mannes also suggests that Rule 4004 be amended to

delay entryof the discharge order until the debtor has attended

the S 341 meeting of creditors or until the S 341 meeting has

been concluded. Although Rule 2003(a) requires that the meeting

of creditors be held between 20 and 40 days after the order for

relief, there are a number of reasons why the S 341 meeting may

not take place when originally scheduled. For example, the J
debtor or counsel may be ill, or debtor's counsel may have L
conflicting engagements., One lawyer representing consumer

debtors in Judge Mannes' district was involved in a 10-week 7
narcotics trial.

Under Rule 4004(c), a discharge order will be entered upon

expiration of the time for filingobjections to discharge, which 7

is 60-days after the first date set for the S 341 meeting. In

the vast majority of cases, the § 341 meeting is concluded before
Li

that time. However, in the unusual case in which themS 341

meeting is not held prior to the bar date, it is possible for the [
discharge to be entered prior to the S 341 meeting. This defeats

one of the purposes for requiring the debtor to appear at the S

341 meeting, which is for the trustee and creditors to determine C

whether there is a basis for objecting to discharge.

In the unusual case in which the S 341 meeting will be 7
delayed for more than 60 days, the trustee or any other party in

interest may file a motion under Rule 4004(b) for an extension of EJ
the time for filing a complaint objecting to discharge. Such an

4
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extension of time would solve the problem discussed above.

However, Judge Mannes suggests that this solution produces more

paperwork than is necessary and that it would be better to amend

the rule to delay entry of the discharge order automatically

until the debtor has attended the S 341 meeting.

I am not certain as to whether I agree that an amendment toL~~~~~

Rule 4004 is a good idea, given the fact that it is the unusual

Xd case in which the S 341 meeting is delayed for such a long period

of time, and that a party may move for an extension of time under

Rule 4004(b). I also am concerned that there may be reasons for

delaying the S 341 meeting that are not caused by the debtor or

debtor's counsel. Will a new automatic extension of the deadline

L for objecting to discharge cause busy United States trustees (who

preside at S 341 meetings) to adjourn S 341 meetings more freely,

or encourage busy trustees to seek more adjournments?

In any event, if a change is made, I think that the rule

should use the conclusion of the meeting of creditors as the

r significant time, and not the debtor's attendance. Although they

are rare, there have been cases in which courts have excused the

debtor's appearance at the S 341 meeting due to extraordinary

circumstances. See In re Stewart, 14 BR 959 (Bankr. N.D. Ohio

198j"debtor excused for serious illness). If the debtor's

L failure to appear delays the entry of the discharge order

indefinitely, what would happen if the debtor is excused from

attending due to extreme hardship?

Lo11 If the Committee agrees that Rule 4004 should be amended to

L
5



delay entry of the discharge order until the conclusion of the B
S 341 meeting, I think that the best way to accomplish that is to

amend subdivision (a) of Rule 4004, not subdivision (c). If only

subdivision (c) is amended, that could result in a situation in B
which the debtor's discharge is delayed beyond the deadline for

filing an objection to discharge. Once the debtor does appear at 7
the delayed S 341 meeting, the discharge would be entered

automatically even if the debtor reveals at the meeting of

creditors that there is a basis for objecting to discharge.

Therefore, if an amendment is made, it would make sense to

delay entry of the discharge order until the conclusion of the S

341 meeting only if the time to object to discharge is also

extended. One way to accomplish this is to amend Rule 4004(a) L
which governs the time to object to discharge. The attached 7

draft includes proposed amendments to Rule 4004(a) that would L
accomplish this result. E

If the Committee agrees that the attached amendments should

be made to Rule 4004(a), it should also decide whether the time

to object to discharge should be extended to the actual

conclusion of the meeting of creditors, or whether there should

be a period of time (10 days?) after the conclusion of the C

meeting in which to file an objection. In the attached draft, I

include such a 10-day period in brackets. -

6



Rule 4004. Grant or Denial of Discharge

1 (a) TIME FOR FILING COMPLAINT OBJECTING TO

2 DISCHARGE; NOTICE OF TIME FIXED. In a chapter 7

3 liquidation case a complaint objecting to the

4 debtor's discharge under S 727(a) of the Code

5 shall be filed not later than 60 days following

6 the first date set for the meeting of creditors

F 7 held pursuant to S 341(a). In a chapter 11

8 reorganization case, such complaint shall be filed

9 not later than the first date set for the hearing

F 10 on confirmation. Not less than 25 days notice of

11 the time so fixed shall be given to the United

12 States trustee and all creditors as provided in

13 Rule 2002(f) and (k) and to the trustee and the

L 14 trustee's attorney. Notwithstanding the

15 foregoing. the time for filing a complaint

16 obiecting to discharge shall not expire before

17 [ten days after] the conclusion of the meeting of

18 creditors.

Lv 19 (b) EXTENSION OF TIME. On motion of any party

20 in interest, after hearing on notice, the court

21 may extend for cause the time for filing a

22 complaint objecting to discharge. The motion

23 shall be made before such time has expired.

24 (c) GRANT OF DISCHARGE. In a chapter 7 case,

25 on expiration of the time fixed for filing a

7

L



+~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ di

E26 complaint objecting to discharge and the time

27- fixed for filing a motion to dismiss the case

28 pursuant to Rule 1017(e), the court shall

0& it ) : 29 forthwith grant the discharge unless (1) the

30 debtor is not an individual, (2) a complaint

31 objecting to the discharge has been filed, (3) the

32 debtor has filed a waiver under S 727(a)(10), or

o dismiss the case under Rule

34 1017(e) is pending or the filinm fee has not

35 been paid in full. Notwithstanding the foregoing,

36 on motion of the debtor, the court may defer the

37 entry of an order granting a discharge for 30 days

38 and, on motion within such period, the court may 0

39 defer entry of the order to a date certain.

40 * * * *

41 COMMITTEE NOTE 7
L

42

43 Subdivision (a) is amended to provide that the
44 time for filing a complaint objecting to discharge
45 may not expire before (ten days after) the
46 conclusion of the meeting of creditors. This
47 amendment will alleviate the necessity for a
48 motion to be filed by the trustee or another party
49 in interest under Rule 4004(b) to extend the time
50 for filing a complaint objecting to discharge in a
51 case in which the meeting is adjourned for a

--- 52 significant period of time. As a result of this
53 amendment, entry of the order of discharge under
54 Rule 4004(c) may not occur before [ten days after]
55 the conclusion of the meeting of creditors.

56 This amendment does not create any new notice

57 requirements. If the time for filing a complaint
58 objecting to discharge does not expire at the time

59 fixed pursuant to the first two sentences of V
8



60 subdivision (a) because the meeting of creditors
61 had not been concluded, a new notice would not be
62 required. Subdivision (a) of this rule and Rule
63 2002(f) requires notice only of the time fixed
64 under the first two sentences of this rule.
65
66 Subsection (c) is amended to delay entry of
67 the order of discharge if the debtor has not paid
68 the filing fee in full. If the debtor is
69 authorized to pay the filing fee in installments
70 in accordance with Rule 1006, the discharge order
71 will not be entered until the final installment
72 has been paid.

9



TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES

FROM: ALAN N. RESNICK, REPORTER

RE: UNIFORM AMENDMENTS REGARDING UNIFORM LOCAL RULE
NUMBERING, TECHNICAL AMENDMENTS AND STANDING ORDERS

DATE: JANUARY 13, 1993

At its meeting last month, the Standing Committee

preliminarily approved uniform language to be used in amendments

to be made to the Civil Rules, Criminal Rules, Bankruptcy Rules,

and Appellate Rules regarding (1) uniform numbering of local

rules, (2) technical amendments, and (3) standing orders.

The Chairmen and Reporters of the various Advisory

Committees met to resolve differences in language among drafts

previously offered by the Advisory Committees on these subjects.

The Standing Committee then approved the uniform language, asked

each Advisory Committee to review it, and requested that each

Advisory Committee propose rule amendments based thereon prior to

the June 1993 meeting of the Standing Committee. If such

amendments are approved at the Standing Committee meeting in

June, I anticipate that they will be published for comment by the

bench and bar at that time.

Uniform Lancruacre A prove by he Standing Committee

The specific language approved by the Standing Committee is

as follows:



(1) Uniform Local Rule Numbering:

"Local Rules must conform to any uniform 
numbering system

prescribed by the Judicial Conference of the United 
States." l

(2) Orders Regulatina Practice Before a Court

"A judge may regulate practice in any manner 
consistent with

Acts of Congress, with these rules, with 
Official, Forms, and

with local rules of the district. No sanction or other

disadvantage may be imposed for noncompliance 
with any

requirement, not in a local rule, of which the alleged

violator did not haveactual notice."

(3) Technical and Conformin Amendments

"The Judicial Conference of the United States 
may amend

these rules to correct errors in spelling, 
cross-references,

or typography, or to make technical changes essential to

conforming these rules with statutory amendments."

I attach for your consideration proposed 
amendments to

Bankruptcy Rule 8018 (Rules by Circuit Councils and District

Courts), Rule 9029 (Local Bankruptcy Rules), and a proposed new ,6

Rule 9037 (Technical and Conforming Amendments). In drafting

these amendments, I included the uniform language 
preliminarily eJ

approved by the Standing Committee (with minor 
variations that I

thought necessary to conform to the Bankruptcy 
Rules). I also

made minor stylistic changes in Rules 8018 and 
9029 to conform to K

similar stylistic changes being made to analogous 
provisions in C

other bodies of rules.

Dean Daniel R. Coquilette, Reporter to the 
Standing

Committee, is in the process of drafting uniform Committee 
Notes

to accompany these rule amendments. As soon as I receive them, I

will circulate them to you.

2
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Rule 9029. Local Bankruptcy Rules:

r_1 (a} Local Bankruptcy Rules. Each district

L 2 court by action of a majority of the judges

3 thereof may make and amend rules governing

4 practice and procedure in all cases and

5 proceedings within the district court's bankruptcy

6 jurisdiction which are not inoonsistent consistent

7 with, but not-duplicative of, these rules and

8 which do not prohibit or limit the use of the

9 Official Forms. Rule 83 F.R.Civ.P. governs the

10 procedure for making local rules. A district

11 court may authorize the bankruptcy judges of the

12 district, subject to any limitation or condition

13 it may prescribe and the requirements of 83

14 F.R.Civ.P., to make and amend rules of practice

15 and procedure which are not inoensistent

16 consistent with, but not duplicative of, these

17 rules and which do not prohibit or limit the use

18 of the Official Forms. Local rules must conform

19 to any uniform numbering system prescribed by the
20 Judicial Conference of the United States. In al

21 eases not provided for by rule, the eeurt may

22 regulate its pteeice in any-ener not

23 inconsistent with the Official Formo or with these

3



24 rules or thece of thc district in which the court

25 eets. gPzt, 4 44 7Xv -id '34D
25 ee~~~~~~~~~_s_~e

26 (b

27 Court. A iudae may reculate p ractice in any

28 manner consistent with tt .ith

29 t4ege rules, --*h Official Forms. and with local K
30 rules of the district. No sanction or other

31 disadvantage may be imposed for noncompliance 
with I

32 anH reuiremenX not in a:

33 L

L__ L.

r

*r.1
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Rule 8018. Rules by Circuit Councils and DistrictCourts, Orders Regulatina Practice

1 (a) Local Rules by Circuit Councils and

2 District Courts. Circuit councils which have

3 authorized bankruptcy appellate panels pursuant to

4 28 U.S.C. S 158(b) and the district courts may by

5 action of a majority of the judges of the council

6 or district court'make and amend rules governing

7 practice and procedure for appeals from orders or

8 judgments of bankruptcy judges to the respective

9 bankruptcy appellate panel or district court-,-not

10 inconsistent consistent with. but not duplicative

11 of, the rules of this Part VIII. Local rules must

12 conform to any uniform numbering system prescribed

13 by the Judicial Conference of the United States.

14 Rule 83 F.R.Civ.P. governs the procedure for

15 making and amending rules to govern appeals. is

16 all easee not-provided for by rule, the district

L. 17 court or the bankruptcy -ppellate panel may

18 its raetiee in any manner-not

19 inoonsistent with these rules.

20 (b) Orders Recrulatina Practice. A bankruptcy

21 appellate Danel or district judge may regulate

22 practice in any manner consistent with Acts of

23 Congress. with these rules, with Official Forms.

24 and with local rules of the circuit council or
25 district court. No sanction or other disadvantage

5



26 may be imposed for noncompliance with-an 
y

27 requirement. not in a local rule. of which the

28 alleged violator did not have actual 
notice.

I
Rule 9037. Technical and Conforminq Amendments

1 The Judicial Conference of the United 
States

2 may amend these rules to correct errors in

3 spellina.-cross-references. or typography. or to

4 make technical changes essto conf E
5 these rules TP statutory *ntsw C

LI

L)
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~~~~~~~~~~~~~~~~~~~~EDWARD LEAVY
BANKRUPTCY RULES

January 13, 1993TO THE ADVISORY COM4ITTEE ON BANKRUPTCY RULES:
At the meeting of the Standing Committee in December 1992,

Judge Leavy, on behalf of the Advisory Committee on Bankruptcy
L. Rules, asked the Standing Committee for permission to publish for

comment the proposed amendments to Bankruptcy Rules 8002 and 8006

that were adopted by the Advisory Committee in September 1992.
r am pleased to report that the Standing Committee authorized the

L publicati.~ of the proposed amendments to these rules.You may recall that the proposed amendments to Rule 8002

L were desi gned to conOrm to similar amendments being made to
Appellate Rule 4(a)(4). In part, the purpose of amending Rule

8002 is to add to the list of Postjudgment 
motions that toll the

time for filing an appeal a motion under Civil Rule 60 (made

applicable by Rule 9024) if the Rule 60 motion is "filed" within
10 days after entry of the judgment. This differs from a pending

amendment to Appellate Rule 4(a)(4) in that the Appellate Rule

L requires that the Rule 60 motion be "served" within 10 days after
judgment.

This difference ("filed" vs. "served") was discussed at the

Standing Committee meeting last month. We explained to the

Standing Committee that, in the opinion of the Advisory
7 Committee, the need for certainty in bankruptcy cases regarding

the finality of orders justifies requiring that the Rule 60
motion be filed, not just served, Within 10 days. The Standing
Committee apparently agreed in that it approved publication of

the proposed amendments to Rule 8002.
A more general discussion followed after we Pointed out that

the Civil Rules on Postjudgment motions are inconsistent
regarding relevant 10-day time limits. Civil Rule 52(b) allows

the court to amend or add to its findings, and to amend a
judgment accordingly, "upon motion of a party made not later than

10 days after entry of judgment." Civil Rule 59 allows a motion
for a new trial or a motion to alter or amend a judgment if it is

"served not later than 10 days after the entry of the judgment.#



Civil Rule 50(b) requires 
both Eservice and filiq not later than

10 days after 
entry of a judgment" 

for the renewal 
of a motion

for judgment 
as a matter 

of law.

As a result of 
this discussion, 

the Standing Committee 
has

asked the Advisory 
Committee on Civil 

Rules to consider 
whether

these 10-day time 
limits regarding 

onstjudgment motions 
should be

changed to require 
that all such 

motions be "filed 
within 10

days Professor Edward 
Cooper, the new Reporter 

to the advibory

Committee on 
Civil Rules, 

has indicated 
to me that it 

may be

helpful toethe 
Civil Committee 

to have input 
on this issue 

from

the Banlkruptcy 
Committee. He also indicated 

that the next

meeting of the 
Civil Committee 

will be in May 
1993.

It is my opinion 
that the Rules 

would be improved 
if all of

these time provisions 
applicable to 

postjudgment motions 
were

amended to require 
the filina of 

such motions within 
10 days 

l

after the entry 
of the judgment. 

This would enable 
any party, by

looking at the docket 
on the morning of 

the 11th day following

entry of a judgment, 
to know with 

certainty whether 
such a motion

has been made. 
This is important 

in blankruptcy 
cases because

Civil Rules 52(b), 
59(b), and 59(e) are;'made 

applicable by

3 )lk~tcy, Rules 7052 and 
:9023, and ald becus 

8ch0oton

have the effect 
of extending 

the titme, to appeal 
un der Ru

Underthe curet 
rulexesdit isip 

ibl'e to know by 
okiga

the d e o t 
after ugm whe

mailbox late 
on'hthe 10th day. 

th

At our meeting 
in February, 

I will suggest 
that the Advisory

Committee on 
Bankruptcy Rules 

vote ona Presolution 
to urge the

Advisory Committeeon 
Civil Rules to 

amend Civil Rules 
5( ,

59(b) ~, land5te) 
(made ltdappialyo- 

~ lrpcycssb

59(b),ptc Rule 705)(a2 an~d ig02b3) son that such postjudgment 
motions

must be filed not 
later than 10 days 

after the entry 
of the

juget. Thrieset amniFtebrts y wIl resul in msorei t ufrgeityhaon

u rules, amendmwils ilittuelgrteanr 
crtainty regard 

ig

the finality off 
judgments in bnlkruptcy 

cases.

and59.I enclose for your 
conveniencecopies 

of F.R.Civ.P. 
50, 52,an 9 59.n ()(a e a ,t 

u h P

Sincarely, 
a

Alan N. enick

.s ad wll aciltat 4rAvioyomteen

Reporter
Banbkruptcy Rules



Rule 50, Judgment as a Matter of Law in Actions Tried by Jury; Alterna. 
v

tive Motion for New Trial; Conditional Rulings 
/1 M(a) JUDGMENT AS A MATTER OF LAW.(1) If during a trial by Jury a Party has been fully heard

with respect to an issue and there Is no legally Sufficient evi-
dentlary basis for a reasonable jury to have found for that
party with respect to that issue, the court may grant a

motion for Judgment as a matter of law against that party on
any claim, counterclaim, cross-cl or third party claimcannot under the controlling law be maintained withouta favorable finding on that Issue.(2) Motions for Judgment as a matter of law may be made
at any time before submission of the case to the Jury. Such a
motion shall specify the judgment sought and the law and
the facts on which the moving party is entitled to the judg-

f ~~~~~ment.(b) RENEWAL OF MOTION FOR JUDGMENT AFTER TRIAL; ALTERNA-
TIVE MOTION FOR NEW TRIAL. Whenever a motion for a judgment

r C as a matter of law made at the close of all the evidence is denied
or for any reason is not granted, the court is deemed to have sub-

mnitted the action to the jury subject to a later determination of
the legal questions 'raised by the, motion. Such a motion may be

l7 
renewed by service and filing not later than 10 days after entry
of judgment. A,'motion for a new trial under Rule 59 may beJoined with a renewal of the motion for judgment as a matter of
law, or a new trial may be requested in the alternative. If a ver-dict was returned, the court may, in disposing of the renewed
motion, allow the judgment to stand or may reopen the judg-
ment and either orderna new trial or direct the entry of judgment
as a matter of, law. If no verdict was returned, the court may, in
disposing of the renewed motion, direct the entry of 'judgment as
a matter of law or may order a new trial.Ax ~~~~(C) SAME*K CONDITIONAL RULINGSSON GRANT OF MOTION FOR JUbG-

L 
MENT AS A MATTER OF LAW. 

I(1) If the renewed motion for judgment as a matter of law
is granted, the court shall also rule 'on the motion for a new
trial, if any, by determining whether it should be granted if

L 
the Judgmnent is thereafter vacated or reversed, and shall
specify the grounds for granting or denying the motion for
the new trial, If the motion for a new trial Is thus condition.
ally granted the order thereon does not affect'the finality of

,) 
the judgment. In case the motion for a new trial has been
conditionally granted and the judgment is reversed on
appeal, the new trial'shall proceed unless the appellate court

has Otherwise ordered In case the motion for a new[trial has
been conditionally denled, the appellee on appeal may asserterror in that denial; and if the judgment is reversed on
appeal, subsequent proceedings shall be In accordance with
the order of the appellate court.(2) The party against whom judgment as a matter of law
has been rendered may serve a motion for a new trial pursu.ant to Rule 59 not later than 10 days after entry of the judg.ment.

(d) SAME: DENIAL OF MOTION FOR JUDGMENT AS A MATTER OF LAW.
If the motion for judgment as a matter of law Is denied, the
Party who prevailed on that motion may, as appellee, assert
grounds entitling the party to a new trial in the event the appel-
late court concludes that the trial court erred in denying the
motion for judgment notwithstanding the verdict If the appel-late court reverses the judgment, nothing in this rule precludes it
from determining that the appellee is entitled to a new trial, or
from directing the trial court to determine whether a new trialshall be granted.



FEDERAL RULES Op CIVIL pROCEDURE

Rule 52. Findings by the Court; Judginent onl P jaria Findings

(a) EFFECT. In all actions tried upon h facts~without a jury or

with an advisory jury, the court shalI f Ind the facts, specially and

stteseparately its conclusiOns 'Of la'wthereono and judgment

shall be entered pursuant to Rtule;58; andngatn rrfsn

interlocutory injunctions th~e 'co'urt shall simnila~rly seet forth the

findings of fact adcncuinso a which constitute the

grounds of its actin euets for findings are not necessary for

purposes of' review ~dn5of f aet whether bas'edj on oral or

documentary evidece shl o est aside unless clearly erro- LJ

neous,~ and oiue eadshle~gnt tho" opportunity of the

t Ia cor to jug ft.~ ~ d~iiyo the witnesses. Th e find-

ingsof mater totee~n httecour~t adopts them, shall

be considiterd' asi th'o e cour. It, ~WIll be f sficieft if

the fwiins offactand ~ncl~i~f5 oflaw are' statod ,orally, and

recorded in openft,1 1140igd~ii~ 
Ue y h

'I' ll 
b y th~, e lo e of th e id n e o

appear In anLJ~~iadcnl~~5 
flwaeunCsayo

(b) A1iM~~ Upnm tion ofatty Mna e not later than 10 J
day ate I r rIQ 19 ur Iay am end its: findings or

d ,[ I 
~~~may, 1!LanJ' dith judgnient accord-

'Ake additlib'~Wit a~
ntto~~~~~ ~ ~ "Io ionfd

pur~u ui~I~. ~ .n ir~gs ar md& in actions

tre y n out~i~~ t~rUI,~h 1auitie ofth uff iciency

of ~he eyd r M9e et swl~ttrl[ fidlg [nathr tei be raisedE

whte rnttep0ryr.srgte' 9 eto ide in the

district court, a tosh fnigOr has mceamto

to amend tiemO 0

7~~r3uge~

Iur a[I part 'nIIfl I ' spect tQ a n issue andL

courtI Pand
thp, tQ#', th a~~n tIssue, the, !Icourt may

enter' IUA o1lwag, that' party on any

a aim, coun ~te I o-clm tid.rt la htcannot

under' ti' 
r efatdditO,

fayorable rd[g ~sie 
a dcnet

law as, ~
! ;ij'fir



Rule 59. New Trials; Amendment of Judgmentsr 2 (a) GROUNDS. A new trial may be granted to all or any of theparties and on all or part of the issues (1) in an action in whichthere has been a trial by Jury, for any of the reasons for whichnew trials have heretofore been granted in actions at law In theV i courts of the United States; and (2) In an action tried without aJury, for any of the reasons for which rehearings have heretoforebeen granted in suits in equity in the courts of the United States.
On a motion for a new trial in an action tried without a jury, thecourt may open the judgment if one has been entered, take addl-tional testimony, amend findings of fact and conclusions of lawr or make new findings and conclusions, and direct the entry of aL new judgment.

(b) TIME FOR MOTION. A motion for a new trial shall be servednot later than 10 days after the entry of the judgment.(C) TIME FOR SERVING AFFIDAVITS. When a motion for new trialis based upon affidavits they shall be served with the motion.The opposing party has 10 days after such service within whichto serve opposing affidavits, which period may be extended foran additional period not exceeding 20 days either by the courtfor good cause shown or by the parties by written stipulation.The court may permit reply affidavits,(d) ON INITIATIVE OF COURT. Not later than 10 days after entryiLl of judgment the court of its own initiative may order a new trialfor any reason for which it might have granted a new trial onmotion of a party. After giving thevparties notice and an opportu-nity to be heard on the matter, the court may grant a motion fora new trial, timely served, for a reason not stated in the motion.In either case, the court shall specify in the order the groundstherefor.
(e) MOTION To ALTER OR AMEND A JUDGMENT. A motion to alteror amend the judgment shall be served not later than 10 daysafter entry of the judgment.



TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES
FROM: ALAN N. RESNICK, REPORTER

'>-1 RE: BANKRUPTCY RULE 2015

DATE: JANUARY 14, 1993

7 Henry Sommer has informed me that Rule 2015(b) and (c) are
ambiguous because it is unclear whether a chapter 12 debtor in

L'BJ possession or trustee, or a chapter 13 debtor in a case involving
a debtor engaged in business, is required to file an inventory
under Rule 2015(a)(1) in the absence of a court order.

7 In particular, Henry has written as follows:

"Bankruptcy Rule 2015(c) provides that the debtor in a7 chapter 13 business case shall comply with BankruptcyL Rule 2015(a)(1)-(4). However, Bankruptcy Rule2015(a)(1) contains two alternative requirementsdepending upon whether the debtor is in chapter 7 orLi chapter 11, and there is no indication in the rules asto which alternative should be applicable in chapter 13cases. (Probably, such cases should be treated likechapter 11 cases with respect to transmitting anL inventory since, as in chapter 11, the debtor remainsin possession of all property of the estate.) The sameproblem pertains to Rule 2015(b) in chapter 12 cases.The rule should be clarified regarding exactly what therequirements for chapter 12 and chapter 13 debtorsr are."

L I agree with Henry that the rule should be clarified. I do
not have a strong opinion as to whether a complete inventory
should be required in all chapter 12 cases and all chapter 13

L cases involving debtors engaged in business (as is required in
all chapter 7 cases), or whether an inventory should be required
only if the court so directs (as in chapter 11 cases). I have afl slight preference, however, for treating chapter 12 and chapter

is~~~~~~~~~~~~~

Lo



13 business cases the same as chapter 
11 cases with respect to

the duty to file an inventory. This question should be discussed 1
at the next Advisory Committee meeting.

I attach a draft of amendments to Rule 2015 
designed to I

clarify that a complete inventory is 
required in chapter 12 and

chapter 13 business cases only if the court so 
directs. I

Li
L

L

L

2



Rule 2015. Duty to Keep Records,

Make Reports, and Give Notice of Case

Lo_ 1 (a) TRUSTEE OR DEBTOR IN POSSESSION. A trustee or
2 debtor in possession shall (1) in a chapter 7 liquidation

3 case and, if the court directs, in a chapter 11
4 reorganization case file and transmit to the United States
5 trustee a complete inventory of the property of the debtor
6 within 30 days after qualifying as a trustee or debtor inL 7 possession, unless such an inventory has already been filed;
8 (2) keep a record of receipts and the disposition of money
9 and property received; (3) file the reports and summaries

10 required by S 704(8) of the Code which shall include a
11 statement, if payments are made to employees, of the amounts
12 of deductions for all taxes required to be withheld or paid

L 13 for and in behalf of employees and the place where these
C 14 amounts are deposited; (4) as soon as possible after the

15 commencement of the case, give notice of the case to every
16 entity known to be holding money or property subject to
17 withdrawal or order of the debtor, including every bank,

L 18 savings or building and loan association, public utility
r 19 company, and landlord with whom the debtor has a deposit,

20 and to every insurance company which has issued a policy
21 having a cash surrender value payable to the debtor, except
22 that notice need not be given to anyentity who has
23 knowledge or has previously been notified of the case; (5)
24 in a chapter 11 reorganization case, on or before the last

3



25 day of the month after each calendar quarter 
until a plan is

26 confirmed or the case is converted or dismissed, 
file and

27 transmit to the United States trustee a statement 
of

28 disbursements made during such calendar quarter and 
a I

29 statement of the amount of the fee required 
pursuant to 28

30 U.S.C. 5 1930 (a)(6) that has been paid for such calendar

31 quarter.

32 (b) CHAPTER 12 TRUSTEE AND DEBTOR IN POSSESSION. 
In a

33 chapter 12 family farmer's debt adjustment case, 
the debtor 0

33~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~f

34 in possession shall perform the duties prescribed 
in clauses

35 -(1) (4) (2)-(4 of subdivision (a) of this rule and, if the

36 court directs. shall file and transmit to the 
United States

37 trustee a complete inventory of the property 
of the debtor X

38 in accordance with clause (1) of subdivision (a) of this 7

39 rule. If the debtor is removed as debtor in possession, 
the

40 trustee shall perform the duties of the debtor 
in possession

41 prescribed in this paragraph.

42 (c) CHAPTER 13 TRUSTEE AND DEBTOR. 
J

43 (1) Business Cases. In a chapter 13 individual's

44 debt adjustment case, when the debtor is engaged 
in

45 business, the debtor shall perform the duties 
7

46 prescribed by clauses (1)-(-4+ I(2)-(4 of subdivision

47 (a) of this rule and, if the court directs. 
shall file

48 and transmit to the United States trustee a complete

49 inventory of the property of the debtor in accordance K
50 with clause (1) of subdivision (a) of this rule. 7

4



51 (2) Nonbusiness Cases. In a chapter 13
52 individual's debt adjustment case, when the debtor is

_ 53 not engaged in business, the trustee shall perform the
K 54 duties prescribed by clause (2) of subdivision (a) of

55 this rule.

L 56 * * * *
57 COMMITTEE NOTE

58
59 Subdivisions (b) and (c) are amended to clarify that a60 debtor in possession and trustee in a chapter 12 case, and aL 61 debtor in a chapter 13 case where the debtor is engaged in62 business, is not required to file and transmit to the United63 States trustee a complete inventory of the property of theL 64 debtor unless the court so directs.

L 5
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e TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES

FROM: ALAN N. RESNICK, REPORTER

RE: BANKRUPTCY RULE 4008

DATE: JANUARY 14, 1993

L
Bankruptcy Rule 4008 governs discharge and reaffirmation

hearings. It provides as follows:

L Rule 4008. Discharge and Reaffirmation Hearing

Not more than 30 days following the entry of an order
granting or denying a discharge, or confirming a plan in a
chapter 11 reorganization case concerning an individual
debtor and on not less than 10 days notice to the debtor andthe trustee, the court may hold a hearing as prescribed inl 524(d) of the Code. A motion by the debtor for approvalL of a reaffirmation agreement shall be filed before or at the
hearing.

L. Henry Sommer has suggested that Rule 4008 be amended to add

a deadline for filing reaffirmation agreements. In particular,

Henry has written the following:

"Under current rule 4008, any discharge hearing must be
L held within 30 days following the entry of an order granting

or denying a discharge, and on not less than 10 days noticeto the debtor and the trustee. Section 524(d) requires theL court to have a discharge hearing in any case where the
debtor intends to reaffirm a debt. However, there is no wayfor the court to know whether the debtor intends to reaffirma debt until the reaffirmation agreement is filed with the

L> court, and there is no requirement that the reaffirmation
agreement be filed with the court prior to the discharge.
Therefore, situations could arise where the reaffirmation
agreement was filed more than 20 days after the discharge
order and there would be no way for the court to comply withthe rule about scheduling a discharge hearing. To remedy
this problem, there should be a deadline for filing any
reaffirmation agreement with the court and sufficient time
so that the court can send notice of and hold the discharge
hearing within the time required by the rules."

1
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I agree with Henry that Rule 4008 should be amended to

provide a time limit for filing reaffirmation agreements so that

the court will know to schedule a hearing within the 30-day time

period provided in the existing rule. X

In looking at this problem, it occurred to me that the

current rule also may give the erroneous impression that F
discharge hearings are always discretionary. I therefore think

that the Advisory Committee should consider further amendments to

make it clear that (1) hearings under S 524(d) are not required

unless the debtor desires to reaffirm a debt, (2) if the debtor

enters into a reaffirmation agreement (whether or not court

approval of the agreement is required under S 524(c)(6)), a

hearing is required, and (3) if court approval is needed under

S 524(c)(6), the debtor must file a motion at or before the 5
hearing. .~~~~~~~~~~~~~~

The following amendments should be considered by the

Committee.

2
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Lgo Rule 4008. Discharge and Reaffirmation HearingK 1 (a) Dischar e Hearing. Not more than 30 days
2 following the entry of an order granting or denying a
3 discharge, or confirming a plan in a chapter 11

L 4 reorganization case concerning an individual debtor,

5 and on not less than 10 days notice to the debtor and
6 the trustee, the court may Bold a hearing as prescribed
7 in S 524(d) of the Code. Xmotien Isy the debter for

V 8 approval of a reaffirat hiled

9 before or at the hearings

L 10 (b) Reaffirmation Agreement. Any reaffirmation
11 agreement made in accordance with r 524(c) shall be
I 12 filed not more than 10 davs after the entry of an order
13 granting a discharge or, in a chapter 1i reoranization

14 case involving an individual debtor. confirming a plan.
L 15 If a reaffirmation agreement is timely fI ed. the court
16 shall hold a hearing as prescribed in 6 5S.:(d) and

L 17 subdivision (a) of this rule. A motion by the debtor
r 18 for approval of a reaffirmation agreement shall be

19 filed before or at the hearing.

20 COMMITTEE NOTE

L 21 This rule is amended to clarify that, although of22 a hearing under S 524(d) of the Code usually isC 23 discretionary, a hearing is required if a discharge hasL 24 been granted and the debtor desires to make a25 reaffirmation agreement in accordance with S 524(c).
26 This amendment also establishes a time limit for27 filing a reaffirmation agreement so that the court will

ret

L. ~~~~~~~~~~~~3



28 have sufficient time to schedule and hold a hearing

29 within the 30-day period provided in subdivision (a) of

30 this rule. If court approval of the reaffirmation

31 agreement is required under S 524(c)(6), a motion for
32 such approval shall be filed by the debtor before or at

33 the hearing.

34 The addition of the comma in the first sentence is

35 stylistic.

7,'
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ROBERT E. KEETON CHAIRMEN OF ADVISORY COMMITTEES
CHAIRMAN KENNETH F. RIPPLE

APPELLATE RULES
PETER G. McCABE

SECRETARY SAM C. POINTER, JR.
CIVIL RULES

WILLIAM TERRELL HODGES
CRIMINAL RULES

EDWARD LEAVY
BANKRUPTCY RULES

January 6, 1993

TO THE ADVISORY COMMITTEE ON BANKRUPTCY RULES:

I enclose a copy of a letter from Henry Sommer dated
December 21, 1992, regarding the new $30 administrative fee
imposed by the Judicial Conference that must be paid by every
debtor who files a chapter 7 or chapter 13 petition. I also
enclose a copy of a notice of this fee published by the
Bankruptcy Court in the Southern District of New York providing
that the fee may not be paid in installments. The subject of
Henry's letter will be on the agenda for the next meeting of the
Advisory Committee. The purpose of this letter is to provide
additional information that may be helpful to the Committee.

Fees in bankruptcy cases are governed by 28 USC S 1930, a
fl copy of which is enclosed. You will notice that S 1930(a) sets
_ the "filing fees," while S 1930(b) gives the Judicial Conference

authority to prescribe "additional fees." Although 28 USC S 1915
provides for proceedings in forma pauperis, S 1930(a) provides
that filing fees must be paid "notwithstanding section 1915," so
that the filing fees may not be waived by the court based on the
debtor's inability to pay. Section 1930(a) provides, however,
that filing fees may be paid in installments and, accordingly,K Bankruptcy Rule 1006 sets forth the procedures for an application
to pay the fees in installments. In sum, the statute does not
permit the waiver of "filing fees" but permits the payment of
such fees in installments.

In contrast, the "additional fees" that may be imposed by
the Judicial Conference are governed by S 1930(b), which does not
contain the phrase "notwithstanding section 1915" and does not
mention the payment of such fees in installments. It appears to
me, therefore, that the new $30 "additional fee" prescribed under
S 1930(b) may be waived under S 1915 at the present time. I do
not think that any amendment to the statute, rules, or Judicial
Conference regulations is necessary to provide that the new $ 30
fee may be waived by the court based on the debtor's inability to
pay.

l



Unfortunately, the presence of S 1915 does not provide a

complete answer to Henry's concern expressed in his letter.

Section 1915 provides that a "court of the United States" may

authorize a proceeding without the payment of fees and there is

some authority that supports the view that a bankruptcy court is

not a "court of the United States" as that phrase is used in

S,1915. Section 451 of title 28 provides that "court of the

United States" in that title includes the Supreme Court, courts

of appeals, district courts constituted by chapter 5 of title 28,

theCourt, of International Trade, "and any court created by Act

of Congress the judges of which are entitled to hold office

during good behavior." In In re Perroton, 958 F2d 889 (9th Cir.

1992), the Court of Appeals for the Ninth Circuit held that

bankruptcy judges are not, "courts of the United States" because

they do not enjoy life tenure and, accordingly, do not hold

office H uri g good behavior." Therefore, anindigent, debtor too

poor to pay the $3,0 fee may have to ask a district judge -- not a

bankruptc ~Ud -toWaive the fee,. which may be ipactical
and co ex t is'of the essence to prevent a oredlosure

sale othrreio activity.

Hern~y ~u~std (that, thie Advisory committee adopt
~zrg~g theJudi iaConference, which prsc be'd the

,eso lu ".l'llllliiiiil '11 hel Ju ic a prej l ¢ 1ii',

$30 N ~ ir~sl in its schedule of fees an expresiroi ion r
provin ata lie fee mjy be waived based on inabi o pay.
if vioy pntoo agrees pith that suggestiQn~~ Iwould

add~ j JiilConference action might not 9i gethe
curre~ltd~ee I je la!unes it specifical~ly pro 'dest at

ba kut~ iig a qiete fee. The Advisory Com~ttee also

meh it should recoinnd to' udicial
coilr " fe ay bepybe in insale ino
wai ~ 1>1 ~F4~~On for ithe, Advisory ter[ wohther

its r1 ~p~m ojri 1on th~s issue, iany,' hu bed to
the [ f ren~ethrough t~ie tanding Comte nRles

ofR p H Pocd ,orwhether it s'o db d.etdto+ f~e~re~ commttee' nBankruptiy 1 n .

- ~~Sincerely,

Alan N. ResnickV
Reporter, Advisory 'Committee
on Bankruptcy Rules



LAW CENTER NORTHEAST~ C~ X~4UNITY 3207 KENSINGTON AVENUE
U .A1 PHILADELPHIA, PA 19134-1917

metI>=t, INC. 215-427-4850on Ev arcs, INC. FAX 215-427-4895

L December 21, 1992

F

F' Professor Alan Resnick
L Hofstra University

School of Law
Hempstead, NY 11550

Re: Suggestion for Agenda Item
at Next Rules Committee Meeting

Dear Alan:

As I discussed with you briefly on the phone the other
day, a new $30 noticing fee, payable upon the filing of chapter 7
and chapter 13 cases, is causing substantial problems for some of
our clients. In quite a few of our cases, our clients desperately

L: need to file an immediate bankruptcy in order to restore or
preserve heat, electricity, or water service or to forestall a
foreclosure or repossession. It is not uncommon for these clients,who live from check-to-check, have no cash at the time thebankruptcy must be filed.

Up until now, we have been able to file such bankruptcies
with an application to pay the filing fee in installments and no
cash at the time of filing. However, the new $30 noticing fee
threatens to effectively deny the benefits of bankruptcy to thosewho do not have cash at the time they need bankruptcy relief.U

Because the noticing fee was adopted by the Judicial
Conference and is not a statutory creation, I believe there is nodoubt that the Judicial Conference may provide for its waiver in
appropriate cases. In fact, one of the other fees prescribed bythe Judicial Conference, the $20 fee for amending schedules to addL a creditor, is expressly made waivable by the court in the schedule
of fees.

F Therefore, I suggest that our Committee adopt a
resolution urging the Judicial Conference to insert in its schedule
of fees an express provision permitting the waiver of the noticingr fee for individuals who are unable to pay, at the discretion of theL court.

Absent such a provision, it is possible that some of thepeople who need bankruptcy relief the most will be denied its
benefits. Currently, the Administrative Office has taken the
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Professor Alan Resnick
December 21, 1992
Page Two

position that the noticing fee cannot be paid in installments
because it is not a "filing fee" and the rules permit only filing,
fees to be paid in installments.

I would appreciate it if you could circulate this letter
to members of the Committee prior to our next meeting.

Very truly yours, 7

Henry J. Sommer L

HJS:jmp
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NOTICE

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

NOTICE IMPOSING A MISCELLANEOUS
ADMINISTRATIVE FEE OF $30 ON

ALL CHAPTER 7 AND 13 CASES

Effective December 1, 1992

Effective December 1, 1992, the Judicial Conference has authorized
the collection of a miscellaneous administrative fee of $30 in all
Chapter 7 and Chapter 13 cases. This is to be collected in lieu of the
noticing fees currently charged by the clerks of court under the Fee
Schedule issued in accordance with 28 U.S.C. § 1930(b). However, the
$.50 fee for all notices generated will continue to be billed for all
pending Chapter 7 and Chapter 13&cases.

This fee is due in its entirety at the time of filing and cannot be
paid in installments. It is not subject to Federal Rulfe of Bankruptcy

L Procedure 1006(b), which applies to filing fees.
The approval of this new fee by the Judicial Conference does not

preclude trustees from seeking reimbursement for noticing they per-
form.

Cecelia G. Morris, Clerk

l NOTICE: Court rules and related materials supplied by the courts are included.
Since all rules and amendments may not have been supplied, the clerk of the appropri-
ate court should be consulted to determine the current rules. i

31
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FILING FES(HA PTER 123)

28 U.s.c. § 1930. Bankruptcy fees.

(a) Notwithstanding section 1915 of this title, the parties commencing a case

under title 11 shall pay to the clerk of the district court or the clerk of the

bankruptcy court, if one has been certified pursuant to section 156(b) of this

title, the following filing fees:

(1) For a case commenced under chapter 7 or 13 of title 11, $120.

(2) For a case commenced under chapter 9 of title 11, $300.

(3) For a case commenced under chapter 11 of title 11 that does not concern

a railroad, as defined in section 101 of title 11, $500.

(4) For a case commenced under chapter 11 of title 11 concerning a railroad,

as so defined, $1,000.m

(5) For a case commenced under chapter 12 of title 11, $200.

(6) In addition to the filing fee paid to the clerk, a quarterly fee shall be

under chapter 11 of title 11 for each quarter (including any fraction thereof

until a ,plan is confirmed or ,the case is converted or dismissed, whichever l

occurs first. The fee shall be, $150 for each quarter in which disbursements

total less than $15,000; $300 for each quarter in which disbursements total

$15,000 or more but less than $150,000; $750 for each quarter in which

disbursements total $150,000 or more but less than $300,000; $2250 for each

quartel' in which disbursements total $300,000 or more but less than

$3,000000i; $3,000 for each quarter in which disbursements total $3,000,000

or more. The fee shall be payable on the last day of the calendar month

followhig the calendar quarter for which the fee is owed.

An individual commenci ng a voluntary case or a joint case under title 11 may

pay such fee in installments. For converting, on request of the debtor, a case

under chapter 7, or 13 of title 11, to a case under chapter 11 of title 11, the

debtor shall pay to the clerk of the court a fee of $400.

(b) The Judicial Conference of the United States may prescribe additional fees

in eases lunder title 11 of the same kind as the Judicial Conference prescribes ti
under section 1914(b) of this title.

(c) Upon the filing of any separate or joint notice of appeal or application for l

appeal or upon the receipt of any order allowing, or notice of the allowance of,

an appeal or a writ of certiorari $5 shall be paid to the clerk of the court, by J

the appellant or petitioner.

(d) Whenever any case or proceeding is dismissed in any court for want of

jurisdiction, such court may order the payment of just costs, l

(e) The clerk of the court may collect only the fees prescribed under this

section.

S-178
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THE BANKRUPTCY DIVISION
MEMORANDUMK

Fe~hkz C+f~ of b& lLLzi~ Said Cw~

' W 2st 0toJ 2t.C. 20544

DATE: January 15, 1993

TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES

L FROM: F. Szczebak, Chief

RE: Referral by Committee on the Administration of the

L Bankruptcy System

The Judicial Conference Committee on the Administration
of the Bankruptcy System at its meeting on January 7, 1993,
voted to refer the matters raised in the attached materials
to the Advisory Committee on Bankruptcy Rules. The attached
agenda item from the Bankruptcy Committee's meeting des-
cribes and analyzes several suggestions for amending the
bankruptcy rules to reduce the costs incurred by the courts
in fulfilling their responsibilities in the bankruptcy

F process.

IL
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Bankruptcy Committee Lo
Meeting of

January 7-8, 1993
Agenda Item B.8 H
Action Item

MEMORANDUM TO THE CHAIRMAN AND MEMBERS OF THE COMMITTEE ON THE
ADMINISTRATION OF THE BANKRUPTCY SYSTEM

SUBJECT: Proposals to Reduce Certain Costs of the Bankruptcy
Process

H
A. BACKGROUND

On October 6, the President signed Public Law 102-395, which
appropriates $2.47 billion for the Judiciary for Fiscal Year
1993, which began on October 1, 1992. While the funding level is
slightly greater than the amount contained in the separate bills
passed by the House and Senate, it is $370 million less than the
amount requested and represents funding at 92 percent of the
Judiciary's current service levels. If all reductions are
applied equally, the Judiciary is threatened with a severe
curtailment of services during the fiscal year.

In order to address the anticipated hardships, Chief Judge K
John F. Gerry, Chairman of the Judicial Conference Executive
Committee, sent an urgent memo to every judge soliciting ideas H
for saving money or enhancing revenues during the fiscal year.
Judge Gerry advises that although requests for more funds will be
made, even if Congress is responsive to these requests the
Judiciary will still need to make substantial cuts in its FY 1993
spending plan. Consequently, the Judicial Conference is looking
at such possibilities as reducing support personnel; curtailing
civil jury trials; turning back courthouse space and deferring r
alterations projects; restricting supervision of offenders; J
discontinuing panel attorney payments as early as next spring and



L deferring creation of new defender offices; reducing expenditures

for travel, supplies, telephones, postage and printing; and

postponing installation of automated systems. (Judge Gerry's

memorandum to all, judges appears as Attachment A.) The Executive

Committee met on December 14, 1992 to review the input it

received from the courts and from other Conference committees in

order to adopt a spending plan. The Committee made a number of

reductions in the various categories of spending for this fiscal

year.

Numerous communications have been received in response to

Judge Gerry's request for creative suggestions in dealing with

the current fiscal crisis. Among the communications received was

a letter from Chief Judge Richard S. Arnold to Raymond A. Karam,

Assistant Director for Finance, Budget and Program Analysis,

which attaches a list of cost savings proposals suggested several

years ago by Kevin O'Brien, Clerk of the U.S. Bankruptcy Court

for the District of Arizona. (A copy of Judge Arnold's letter

appears as Attachment B.) According to Kevin O'Brien, the speci-

fic changes that he has proposed to the Federal Rules of

Bankruptcy Procedure would save both postage and clerical labor.

He estimated that adoption of his list of amendments to the

Bankruptcy Rules could potentially save the Federal Judiciary

L more than $32 million in postage and labor costs.

L There are, undoubtedly, numerous ways in which the Judiciary

could take steps to save money and enhance available revenues.

L This agenda item is limited, however, to consideration of the

measures suggested by the Clerk of the U.S. Bankruptcy Court for

the District of Arizona. Although many of these changes are

addressed to the Federal Rules of Bankruptcy Procedure, the

suggestions have more wide-ranging ramifications for the bank-

L ruptcy system.

2



B. SPECIFIC PROPOSALSL

1. Rule 4004(g)

This rule requires the clerk to mail to all creditors, the
United States trustee, the trustee, and the trustee's attorney, a
copy of the final order of discharge. The rule is drafted in a
manner indicating this to be a nondelegable noticing function F
of the clerk. It is suggested that Rule 4004(g) be amended
so that the courts could determine whether the clerk or some 7
other person should mail the discharge notice to creditors.
Alternatively, it is suggested that Rule 4004(g) be amended to
require the clerk to provide notice routinely only to the debtor, E
the debtor's attorney, and the trustee, or to allow the clerk
to provide notice of the discharge by publication rather than r
by mail. It was estimated that during the 1987 fiscal year,
approximately $17 million was spent on postage to notice
discharges to creditors, plus an additional $3 million in labor L
costs associated with this type of noticing.

Li
Although there would be cost savings associated with

delegating this function to parties other than the clerk, there
are important reasons why this function should not be delegated.
Perhaps the most significant reason for leaving this function K

Liwith the clerk is the importance of the discharge notice. The
individual debtor's fresh start is one of the most important F
policies underlying the bankruptcy laws. The order of discharge
serves the purpose of informing creditors that the automatic stay
has been lifted and that certain creditors are now authorized to
commence collection action to recover nondischarged prepetition
debts. The order of discharge also serves to advise other credi- F
tors that their claims have been discharged and can no longer be
collected from the debtor. The delegation. of this function to a FT
party other than the clerk runs the risk that creditors may not
receive notice of the discharge or that the notice given may

3



improperly characterize the scope and effect of the discharge.

Leaving this function with the clerk ensures that this important

function will be performed properly, on a timely basis, and with

some degree of uniformity. The alternative proposals to limit

notice (to the debtor, the debtor's attorney and the trustee) or

to permit notice by publication merit further consideration. It

is unclear whether these proposals would result in significant

cost savings.

There is an additional reason for continuing to have the

clerk give notice of the discharge order. Some of the costs of

noticing the discharge order are already being recovered through

L the administrative fee recently promulgated by the Judicial

Conference pursuant to 28 U.S.C. S 1930(b). Prior to December 1,

[- 1992, the clerks were collecting 50 cents for all notices gene-

rated in bankruptcy cases, but only to the extent there is an

estate. Commencing on December 1, 1992, in all cases filed under

chapter 7 or chapter 13, the clerk is to collect from the debtor

a miscellaneous administrative fee of $30, in lieu of noticing

Li fees previously charged by clerks of court. This new fee is

designed to recoup some of the court's costs of noticing in

chapter 7 and chapter 13 cases. Delegating the burden of

noticing the discharge order to the parties would lessen the

Li burden on the clerk and would arguably undercut the rationale for

collecting the $30 miscellaneous administrative fee.

r~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
It should be noted that this same proposal to amend Rule

4004(g) was formally considered at the January 8, 1988 meeting

Li of the Advisory Committee on Bankruptcy Rules. Discussion of

this proposal by the Rules Committee raised the issue of the

injunction which issues with the discharge and which is narrower

in scope than the automatic stay in effect prior to discharge.

See 11 U.S.C. S 524. Members of the Rules Committee expressed

concern that contempt of discharge actions might increase if

creditors are not reminded of the injunctive provisions and,

4



conversely, that creditors need to be informed concerning the 7
time at which collection of non-dischargeable debts safely may
be resumed. Upon consideration of the proposal, the Rules
Committee took no action to amend Rule 4004(g) at that meeting K
or any time thereafter. C

2. Rule 2002

Another suggestion for cost savings is that bankruptcy
courts could delegate a substantial share of the noticing
requirements in chapter 11 cases to other parties. The recom-
mendation is made that Rule 2002 be amended to provide that it
will be the responsibility of the movingparty to notice any
hearing or bar date set as a result of the movant's motion to all
creditors in chapter 11 cases. Rather than the clerk doing the Li

noticing, it should be the responsibility of the debtor to give
notice of the filing of the petition to all equity security
holders, and notice of the first meeting of creditors to all
creditors when the list of creditors and equity security holders 7
combined exceeds 500 in chapter 11 cases. It is also proposed
that the Rules be amended to provide that it shall be the respon- E
sibility of the party filing an application for interim fees to
notice all creditors of the hearing set on the application for 7
fees. Li

It is estimated by Mr. O'Brien that the typical chapter 11
case has about 125 creditors. In addition to mailing the § 341
meeting notice, the clerk's office mails the notice of the
hearing on the chapter 11 disclosure statement, as well as an
average of ten miscellaneous notices during the life of a typical

chapter 11 case. He estimates that the savings from delegation
of all chapter 11 noticing to the moving party would save over
$1,0 million in postage costs. Li

7
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Although these suggestions have merit, to a large extent

they have already been implemented via rules changes or Judicial

Conference guidelines. Bankruptcy Rule 2002(a), for example,

provides that the clerk, or some other person as the court may

direct, shall give notice by mail of the meeting of creditors

pursuant to S 341 of the Code; a proposed use, sale or lease of

property of the estate; the hearing on approval of the compromise

or settlement of a controversy; the date fixed for filing of

claims against a surplus in an estate; the time fixed to accept

or reject a proposed plan modification; and hearings on all

Er applications for compensation or reii bursement of expenses in

excess of $500. Similarly, in a chapter 11 case, the Bankruptcy

7 Rules already provide that the clerk, or some other person as the
L

court may direct, shall give notice to all equity security

holders of the order for relief; any meeting of equity security

holders; as well as other types of hearings and deadlines.

Fed. R. Bankr. P. 2002(d). Consequently, the Bankruptcy Rules

already permit the delegation of these types of noticing in

chapter 11 cases to parties other than the clerk. It would

appear that courts make decisions on a case-by-case basis as to

whether or not to delegate.

Li
The Judiciary has already taken steps to encourage the

preparation and -mailing of notices by persons other than bank-

ruptcy clerks and to permit the courts to use other than court

facilities or services to provide notices and other administra-

L tive information to parties in bankruptcy cases. Beginning in

fiscal year 1986, the annual appropriations legislation for the

L Judiciary has contained a provision directing the Administrative

Office and the courts to permit and encourage the preparation and

mailing of notices in bankruptcy cases by persons other than

bankruptcy clerks. In March 1986, the Judicial Conference

approved guidelines implementing this statutory directive. The

Judicial Conference Noticing Guidelines appears as Attachment C.

Er 6
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In addition to the noticing guidelines, 28 U.S.C. § 156(c) 7
authorizes bankruptcy courts to use other than court facilities

or services to provide notices, dockets, calendars, and other
administrative information to parties in bankruptcy cases. The H
need for such outside services is most prevalent in so-called

"mega cases"and other large chapter 11 cases. Section'156(c) H
wasienacted in recognition that the day-to-day activities and

administrative requirements in some large'cases are too onerous C

to be performed efficiently by the bankruptcy clerk's office.
Services' s uch as noticing and processing proofs of blaims can 7
sometimes be performe&iznore lh efficientl "'outside the clerk's
off ice.This Xstatute a'ut orizes the bankruptcy c ourt to permit

thir'd'p~rties to persformetse servifcs at the estate's expense. H
The' satut further provides that ~thee use of such' facilities or
services stall be subject Ot any conditions and limitations which H
the pertinent judicial council of the'circuit may prescriber. The
Judicial Conference, at tit' March 1989 session, approved guide-
lines for !the use of outside facilities or services. The

Guidelines Implementing 28 U.S.C. § 156(0) appears as Attachment

D. ,i L

In view of the steps already taken by the Judiciary to per-

mit the preparation and mailing of notices by third parties in
chapter 11 cases, it would appear that this issue has already
been addressed adequately by the Judiciary.

3. Chapter 13 Notices'

A third suggestion for saving money is to delegate chapter
13 noticing to chapter 13 standing trustees. In the typical

chapter 13 case, notice must be given of the meeting of creditors
pursuant to § 341 as well as the chapter 13 discharge. According
to this proposal, the clerk typically mails an average of two
other chapter 13 notices, usually orders to show cause for'
dismissal and for failure to make installment payments of the

7



filing fee. It is suggested that the Rules could be amended to

L provide that this burden be absorbed by the chapter 13 trustees

and that since the chapter 13 debtor must pay for noticing when-

ever the plan is confirmed, these fees could be added into the

plan at the front end of the case.

Although this proposal has merit, it has already been

incorporated into the Bankruptcy Rules and Fee Schedule. First,

the Rules already permit the court to shift the burden of

noticing to the chapter 13 trustee. Fed.R.Bankr.P. 2002.

L Moreover, the courtsare now imposing a flat fee in all chapter

13 cases to offset the costs of administrative services performed

L by the clerk's office, such as noticing. At its September 22,

1992 session, the Judicial Conference approved the collection of

a miscellaneous administrative fee of $30 in all chapter 7 and

L chapter 13 cases, in lieu of noticing fees currently charged by

the clerks of cousrt under the Fee Schedule issued in accordance

L: with 28 U.S.C. § 1930(b). The approval of the new miscellaneous

administrative fee does not preclude trustees from seeking

reimbursement for noticing they perform. The miscellaneous

administrative fee is due at the time of filing, however, and

cannot be paid in installments. The new miscellaneous adminis-

trative fee became effective on December 1, 1992. This proposal

2 to shift the burden of chapter 13 noticing to the chapter 13

trustee has arguably been sufficiently addressed by the language

r of Rule 2002 and the recent fee change approved by the Judicial

Conference.

L 4. Rule 6007(a)

Rule 6007(b) provides that a party in interest may file and

serve a motion requiring the trustee or debtor in possession to

abandon property of the estate. If such a motion is made, the

court must set a hearing on notice to the United States trustee

and to other entities as the court may direct. Fed.R.Bankr.P.

8

L



6007(c). According to this proposal, secured creditors regularly
petition the courts for abandonments prior to utilizing state K'
foreclosure remedies. Given the large percentage of no-asset
cases, in many courts it is impractical to require trustees to
notice these abandonments. It is suggested, therefore, that Rule
6007(b) be amended to require the moving parties to notice pro-
posed abandonments thereby reducing court costs associated with
noticing. TV

This proposed change is unnecessary. Rule 6007(b) provides
only that a party in interest may file and serve a motion for P
abandonment. The rule does not specify who is to do any neces-
sary noticing. Although Rule 6007 could be amended to require
the moving party to do all such noticing, the court already has
the authority to direct that the moving party notice any hearing K
on the abandonment motion. Many courts do so by local rule or
general order.

C. CONCLUSION AND RECOMMENDATION

In view of the current fiscal crisis, the Judiciary is
examining alternative ways in which to curtail spending and
enhance revenues. Although the above proposals may not merit
implementation, there are possibly other provisions of the
Bankruptcy Rules which could be amended for cost savings.
Indeed, Rule 1001 requires that the rules be construed to secure
the just, speedy, and inexpensive determination of every case and
proceeding. Therefore, it is recommended as follows:

L-
RECOMMENDATION

That Judge Arnold's letter be referred to the Advisory V
Committee on Bankruptcy Rules for appropriate consideration.

C
Attachments

9 U
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L IMPORTANT AND URGENT ATTACHMENT A

WASHISNGTON. D.C.2OS44

CHMF JUDGE JOHN F. GE-RY September 10, 1992 TELEPHONE
C~b~L~ham Lv rI Coninltee COM: (609) 757-5454

FTS: 488-54S4

MEMORANDUM To ALIL JUDGES, UNITED STATES COURTS

I have tried not to bother you or add to the flow of paper in
which you are so often engulfed, but we need your help in dealing
with what promises to be a sobering fiscal situation in 1993.

As the lead article in the most recent edition (August 1992)
of The Third Branch made clear, both the House and Senate made
unprecedented cuts in the funding levels requested by the Judiciary
for -FY 1993. Those totals represent only 92 percent of the
Judiciary's current services levels: they are $200 million short

] of current services and $400 million short of our true needs. We
are vigorously pursuing appeals for more funds.

However, even if Congress is responsive to our appeals, the
X Judiciary will still need to make substantial cuts in our FY 1993

spending plan. Unless we can come up with other alternatives, we
are looking at such possibilities as reducing supporting personnel;
curtailing civil jury trials; turning back courthouse space and
deferring alterations projects; restricting supervision of
offenders; discontinuing panel attorney payments as early as next
spring and deferring creation of new defender offices; reducing
expenditures for travel, supplies, telephones, postage and
printing; and postponing installation of automated systems.

The Judicial Conference of the United States, and its
Executive Committee, will need to deal with this extraordinary
situation. Accordingly, Director L. Ralph Mecham has asked the
committees of the Judicial Conference and various court

administrators to recommend ways to cut expenditures.

L - idea I want to make a similar appeal to you. If any judge has an
idea how to save money or Enhance revenues, please let us know by
writing to Director Mechanic as soon as possible. As a fellow
laborer in the trenches, I know you are the real experts in how

L. the courts operate, so will you please take the time and come up
with creative suggestions to assist us in dealing with this
difficult fiscal crisis?

we're circling the wagons, and we want to hear from you.

Ja Gerryv\
Ch irman, Executi e Committee



ATTACHMENT B L
r~~~~~~

L RALPH MECHAM AD.MNISTRATIVE OFFICE OF THE C
DIRECTOR UNITED STATES COURTS ASSISTAND AIRECTOR FOR

AFINTANTE BDIRECTORFO
JAMES Ea MACKUN. JR FINAN AND 7A
DEPUTY DIRECTOR WASHINGTON, D.C. 20544 I'ROORAM ANALYSIS

November 10, 1992

EIEMORANDUM TO FRANCIS SZCZEBAK

SUBJECT: BUDGET REDUCTIONS -- Referral of Options Presented by Judges

To help address the funding shortage the Judiciary faces for FY 1993, as
Executive Committee Chairman Chief Judge John Gerry sent a letter to all judges L
asking for ideas to reduce spending. Numerous letters were received, which include
suggestions affecting many Judiciary programs.

Many of the proposals would offer immediate, identifiable savings if
implemented, while several others would generate either longer term or an indefinite
level of savings. Proposals in the former category are currently being examined as
potential savings for this year; those in the latter are being referred to the
appropriate individuals for future consideration. C

The attached letter from Judge Richard Arnold includes several proposals
which you may wish to raise with the Administration of the' Bankruptcy System
Committee.

Raymond A. Karam

Attachment

cc: Honorable Lloyd D. George L
Honorable Richard S. Arnold

.

A TRADITION OF SERVICE TO THEFE-DERAL JUDICIARY-NNE 7~~~~~~~~



UNITED STATES COURT OF APPEALS
CHAMBERS OF EIGHTH CIRCUIT

RICHARD S. ARNOLD

CHIEF JUDGE

P.O. BOX 429K LITTLE ROCK. ARKANSAS 72203

October 5, 1992

Mr. Raymond A. Karam, Assistant Director
Administrative Office of the

United States Courts
Washington, D.C. 20544

Dear Ray:

Enclosed is a copy of a letter from Kevin E. O'Brien, Clerk of
the United States Bankruptcy Court for the District of Arizona, to
Ann B. Manley, Clerk of the United States Bankruptcy Court for the
Western District of Wisconsin.

The letter, together with its attachments, makes several
suggestions about cost savings. I believe they are worth careful
consideration. The suggestion about notices in Chapter 13 cases,

L perhaps, has already been sufficiently addressed by the recent fee
change approved by the Judicial Conference.

Would you please see that these ideas are cranked into the
process for preparation of the draft financial plan for 1993? Many
thanks.

Sincerely yours,

Richard S. Arnold

RSA/bf
Encls.

cc: Mr. Kevin E. O'Brien, Clerk
United States Bankruptcy Court

for the District of Arizona
230 North First Avenue, Room 5000
Phoenix, Arizona 95025

Members of the Budget Committee
Messrs. Mecham, Macklin, Heising, Feidler,

and Bobek, and Ms. Potok
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Ms. Ann B. Manley
Clerk of Court
U.S. Bankruptcy Court
Western District of Wisconsin
P.O. Box 548
Madison, WI 53701

Dear Ann:

Enclosed for your review is the letter which I wrote to Mr. Robert Ls
E. Feidler, Legislative and Public Affairs Officer for the
Administrative Office, in 1987. I proposed a number of changes in
the Bankruptcy Rules to save both postage and clerical labor. None
of these proposals resulted in changes to the Bankruptcy Rules.

When I wrote the letter, I estimated that these amendments to the V
Bankruptcy Rules could potentially save the federal judiciary $32
million in postage and labor costs. With a much higher bankruptcy
caseload today, the savings would be proportionately greater.
Adoption of individual changes, such as shifting the burden of
mailing the Chapter 7 discharge to the debtors and debtors'
attorneys, would result in significant cost savings even if the
whole package did not get approval by the Advisory Committee on v}
Bankruptcy Rules.

In this time of financial crisis for the federal courts, I hope C
that these suggestions for amendment of the Bankruptcy Rules are
considered before drastic actions in the personnel area are
implemented. The Administrative Office might receive a number of
good ideas on ways to achieve budget savings by surveying the
Circuit, District and Bankruptcy clerks. It is in our interest to
come up with cost savings ideas if we wish to protect our staffs
from furloughs and reductions in force.

Please contact me if you need additional information.

Sincerely,

Kevin E. O'Brien
Clerk of Court

KEO/kyr
Enclosure

fT



Ms. Ann B. Manley
September 28, 1992

:Page 2

C I cc:I,-<onorable Richard S. Arnold, Chief U.S. Circuit Judge,
Chairman, Budget Committee

Honorable Edward Leavy, U.S. Circuit Judge,
Chairman,- Advisory Committee on Bankruptcy Rules

Honorable.Robert G. Mooreman, Chief Judge, U.S. Bankruptcy
** . Court, District of Arizona

Ms. Patricia Channon, Assistant Chief, Bankruptcy Division,LI -Administrative Office of the U.S. Courts

L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

L.
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November 16, 1987

Mr. Robert E. Feidler
Legislative and Public Affairs Officer
Administrative Office, U.S. Courts
Washlington, D.C. 20544

Dear Bob:

You had asked me to suggest potential changes in the Bankruptcy Code and
Rules which would result in cost savings to the judiciary. I discussed the
tovic with several other bankruptcy clerks over the telephone. The
suggestions which follow, however, reflect only my own opinion.

I ^;. d not think of any major changes in the Code whi-h would res_.t i!:

ima=.ate cost savings to the judiciary. Several changes in the Bank:_-cy V
Rules, however, could result in major savings for the bankruptcy courts. J

1. Discharge Notices

Rule 4004(g) requires the clerk's office to mail a copy of the debtor's
discharge to creditors. Prior to the amendment of the Bankruptcy Rules on
August 1, 1987, this noticing could be delegated to the debtor or debtor's
attorney by -operation of language in Rule 2002(f). The permissive language
was eliminated in the August 1 amendments.

Before passage of the amendments, our court had shifted the burden of
noticing discharges to the debtor's attorney. We have now reassumed
responsibility for noticing the discharge. This function is extremely C

expensive both in postage and clerical labor. K

The average Chapter 7 case in our district has about 30 creditors. Chapter 7
cases constitute roughly 821 of our overall filings. Based on 16,000
projected filings for fiscal year 1988, we shall expend $66,592 in postage to
notice discharges. This cost represents one-fourth of our postage budget.
Add to this sum two deputy clerk salaries for the year (reproductior and
noticing), and the overall cost to the bankruptcy court is even higher.
Using an average deputy clerk salary of 120,000 per year, our court shall
expend 1126,592 to send copies of the discharge to creditors during this
fiscal year. Using Arizona's averages and Administrative Office projected tJ
filings of 700,000 cases for this fiscal year, S16,988,400 will be spe-t in
postage to notice discharges to creditors. I would conservative:. add
53,000,000 in labor costs to this figure.



What are the aiternatives? I suggest that RUle- 4004(g) be amended to provide
7sLti e routinely only tco tt 7 det-tor. debttc - .- and rune Tr..-

Section v41 notice should instead provide trct.Jwi'mg larguage it. bold
letters: *Ihe last day for tiling objections to disc.4:ge is (Dec. &. 16i .
Unless. you are further contacted by the court o0 s:nme other person as the

court may direct, the debtor will be discharged forthwith after expiration of
this date." The clerk's office could then only notice orders denying or
revoking the discharge, which represent a tiny percentage of all cases.

A second alternative would be to allow the courts individual discretion in
choosing who should sail the discharge to creditors. Under the old Rules,
our debtors' attorneys were adding the cost of postage and clerical
processing to their Initial fee. The debtor thus bore the cost of notifying
creditors of the discharge.

LH A third alternative would be to provide notice of the discharge by
publication. This alternative Is the least satisfying, due to the increase
in interstate financing and banking. I believe that the existing Bankruptcy

LX Rules place an unnecessary fiscal burden on the courts in the area uf
discharges.

2. Chapter 1; Notices and Fee Applications

Ou: court recently adopted a general order delegti^ a substantial zrn:e s!
noticing requirements in Chapter l' cases. We fur tr-: require by tHis -rder
that interim fee applications for all Chapters ha noticed by the ;aving
party. I have enclosed a copy of this order for your review.

We estimate that our typical Chapter 11 case has about 125 creditors. In
addition to mailing the 341 meeting notice, we always mail the notice of the
hearing on the disclosure statement. We also mail an average of ten
miscellaneous notices during the life of the case.

Based on our projected filings and the new general order, we expect to save
$232,320 in postage over the life of Chapter 11 cases filed during the 1988
fiscal year. This savings in postage would be spread over several years
during case administration. Using the national forecast and Arizona
averages, national savings by adoption of a similar rule would amount to
$10,164,000 in postage.

Between January and June 1987, our clerk's office noticed 337 applications
for interim fees, costly by attorneys in Chapter 11 cases. Under our new
general order, these requests for interim fees will be noticed by the moving
party. The cost of notice postage and clerical processing can be properly
charged to the estate as an expense under Rule 2Q16.

I would suggest that Bankruptcy Rule 2002 be amended to provide that it will
be the responsibility and duty of the moving party, whether it be a creditor.
the debtor, or other interested party, to notice any hearing or bar date set
as a result of the movant's motion to all creditors in Chapter 11 cases. I
would further suggest that it be the responsibility of the debtor to give
notice of the filing of the netition to all em.pity security h:!ders and
notice of the first meeting of creditors to al c e .tors vere tr. list o :
creditors and equity secu:i sy hoiders combined exceeds 500 in Chapter 11
cases.- Finally, I suggest that the Rules be amended to provide that it shaIi

be the responsibility of the party filing an application for interi: frees to
notice all creditors of the hearing set on the ap-Ii cation for all Chiapters.

Lp



3. Ct~eftei 1- Notices

Chapter 13 noticing practices vary among districts. In some districts, the

Char-ter 13 st3nding trustees are required to do all noticing for the court. f

Many other districts, including the District of Arizona, continue to do K~
nearly all Chapter 13 noticing through the clerk's office. I believe that a
nationwide rule delegating noticing to standing Chapter 13 trustees would
result in substantial savings for 'the judiciary.

We estimate that our typical Chapter 13 case has about 30 creditors. We
always provide notice of the first meeting of creditors and the discharge.
We additionally mail an average of two other notices, usually orders to show

cause for dismissal for failure to make installment payments.

If we delegated this noticing function to our Chapter 13 standing trustees,
we would save s47,308 in postage during the life of Chapter 13 cases filed

this fiscal year. Using the Arizona averages and the national forecast,
national savings by adoption of such a rule would total $2,059,760 in postage ,

for 1988 fiscal year cases. 'Once again, labor zosts could be added to this

SUM.~~~~~~~~~~
The Rules cou d be amended tc provide -.hat t.i-s burden be aLsorbad tv

standing Chapter 13 Trustees.-I I would suggest 'ha: a new Rule be drafted to

require that postage and handling be included in every confirmed plan.

Under the New Judicial Conference Schedule of Fees collected pursuant to 28

U.S.C. 1930(b), the clerk's office is required to collect *.50 per notice
whenever there is an estate. For Chapter 13 cases, we collect these fees at

closing from the Chapter 13 trustee. Since the Chapter 13 debtor must pay
sj. for noticing whenever the plan is confirmed, why not add these fees into the

6<y. plan at the front end of the case? The Chapter 13 standing trustees might c
even be able to charge the debtors less than S.50 per notice because of

volume processing, thus even benefiting then.

4. Abandonments

Bankruptcy Rule 6007(a) provides that the trustee or debtor in possession

shall give notice of a proposed abandonment to all creditors, unless the V
court directs otherwise. Under 11 U.S.C. Sec. 554(b) and Bankruptcy Rule L
6007(b), a party in interest may file and serve a notion requiring the

trustee or debtor in possession to abandon property. Notice and an A

opportunity for a hearing are required for any abandonment. L

Secured creditors regularly petition our court for abandonments prior to

utilizing state foreclosure remedies. With our large number of no-asset{ 7

cases, it is impractical to require trustees to notice these abandonments
under Rule 6007(a). Before I became clerk, it was our practice to require
the clerk's office to process and mail these abandonment notices.

In June th:cugh July, 1986, our 'Phoenix off ce mrzcessed 237 abandon-crEnt

Tiuti:es. A total of 8.164 notices were trailed ts creditors. Based or t-5

data. our court shifted the burden of noticing abandonments to the ; L
pasty. Ou: secured creditors were pleased b-it t this change, sirei ;t

eliminated delay in foreclosure procedures.



LI,
FE I Euggest that Bankruptcy Rule 6001tt be amended to recqu ire moving parties

to notice proposed abandonments. The change would benefit both the judiciary
and creditors. Practice on abandonment varies among cDurts. so it is
difficult to make a dollar estimate or. cost savings. I believe that savings
would be substantial.

5. Conclusion

L believe that all of these recommendations comply with the intent of the
Director's Bankruptcy Noticing Guidelines - shifting the burden and expense
of noticing to parties profiting from the bankruptcy system. Implementation
of these suggestions would save the judiciary at least 532 million. Please
contact me if you need further information on these suggestions.

Sincerely,

¢~~~~~~ ~~~~~~~~~~~~ ,I .-. '

Kev.in E. O'Brien
Clerk of Court
U.S. Eankruztcy

cc: Honorable Robert G. Mocreman, Chie! Judge
Honorable George B. Nielsen, Judge
Honorable Lawrence Ollason, Judge
Honorable Sarah Sharer Curley, Judge

Honorable Morey L. Sear, Chairman,
Bankruptcy Comaittee of the Judicial 'Conference
Honorable Lloyd D. George, Chairman, Advisory Committee
on Bankruptcy Rules
Mr. Peter G. McCabe, Assistant Director
Administrative Office, U.S. Courts
Mr. Frank Szczebak, 'Chief, Bankruptcy Div.
Adsinistrative Office, U.S. Courts

KEO:jfn

C~~~~~~~~~

L

,r

F



ATTACHMENT C

L RALPH MECHAM ADMINISTRATIVE OFFICE OF THE
DIRECTOR UNITED STATES COURTS
JAMES E. MACKIUN. JR. K
DEPUIYDIRECTOR WASHINGTON, D.C. 20544

Mrch 19, 1990

MEMORANDUM TO: CHIEF JUDGES, UNITED STATES DISTRICT COURTS
JUDGES, UNITED STATES BANKRUPTCY COURTS
CIRCUIT EXECUTIVES
DISTRICT COURT EXECUTIVES
CLERKS, UNITED STATES BANKRUPTCY COURTS

Subject: Bankruptcy Noticing Guidelines

At its March 1990 meeting, the Judicial Conference of the
United States approved the following amendment to the bankruptcy _

noticing guidelines:

ST Emeeee-Netlee-Fees--Fer-any-petitien-under-tke

BaakEuptey-Gede-where-the-e eike-previde-aay-Retiee-the
Judiekal-GeateEeRee-hae-i pesed-an-emeese-netiee-fee-ef
$.2g-feE-eaeh-Retiee-in-emce~s-ef-fSffty-Retteles-per C
set-r--Whe-fee- ay-be-eharged-en-ly-agai-Ret-aR-estate-&Rd I
enly-te-the-exteat-there-ks-aE-estateiI

5. Fee for Noticing by Clerks. For all notices
generated in cases filed under title 11 of the United
States Code, 50 cents each. Notices dated prior to
January 1, 1987, should be charged at the rate of 25 7
cents for each notice in excess of fifty notices per
set. Notice fees are payable only from the estate and
only to the extent there is an estate.

The amendment is technical and conforms the guidelines to an
amendment to the notice fee provisions of the Judicial Conference
Schedule of Additional Fees for Bankruptcy Courts.

Since the beginning of fiscal year 1986, the Congress has
encouraged the bankruptcy courts to place the burden and expense
of noticing on the litigants rather than the taxpayers, whenever
feasible. The Judicial Conference noticing guidelines provide



7

-2-

advice to the courts concerning the assignment to parties in a
bankruptcy case the responsibility of providing notices.

A copy of the guidelines, as amended, is attached or your
convenience. -

| L. Ral~~~~~~~~ph Mecham
Director

C- Attachment

IL



GUIDELINES ON NOTICING

1. Purpose. The Bankruptcy Code and Rules afford bankruptcy

judges considerable discretion in the allocation of

responsibility for providing notice of events in the course

of bankruptcy proceedings. Moreover, only limited

appropriations and personnel are available to process

bankruptcy petitions. The Judiciary's current Appropriation I

Act encourages the courts to place the burden and expense of V
noticing on the litigants rather than the taxpayers, and 28

U.S.C. S 156 encourages the courts to explore alternative

procedures for furnishing information on the courts'

dockets. These guidelines are designed to provide advice L
for the exercise of the courts' discretion under the

Bankruptcy Code and Rules.

2. Generally. Litigants involved in bankruptcy petitions and

proceedings should be on a financial footing similar to that

of other litigants in the district courts. Parties are

generally expected to bear their own costs of litigation,

including the costs associated with serving other parties

with summonses and copies of pleadings and motions.

Conversely, the clerk's office is generally responsible for

ensuring that notices have been provided and for providing

notice of court-initiated events, such as hearing and trial L



2.

dates and entry of orders and judgments. The courts should
provide for review of the particular circumstances involved
in individual situations.

L 3. Combinin-Q Notices. Bankruptcy proceedings generally have
more individuals involved as parties who must be notified of
hearings and motions than many other civil actions in the
district courts. Accordingly, every effort should be madeL.
to reduce the clerical work and mailing expenses involved in
providing notice by combining notices of different events
into a single notice whenever feasible. In addition, many
parties routinely receive notices in many cases; and every
effort should be made to include notices of several
different cases in the same mailing to such parties.

4. "No Asset" Cases. A litigant is not generally denied access
to federal courts where indigency precludes payment of
certain expenses of litigation. In bankruptcy proceedings a
debtor with insufficient assets to pay any of the costs of
administration - or only enough assets to pay part of such
costs - may well not be able to bear the burden of noticing
and should be given appropriate consideration.

5. Fee for NoticinQ by Clerks. For all notices generated in
cases filed under title 11 of the United States Code, 50

L



3. 1

cents each. Notices dated prior to January 1, 1987, should

be charged at the rate of 25 cents for each notice in excess X

of fifty notices per set. Notice fees are payable only from

the estate and only to the extent there is an estate. 7

6. Statutory Limitations. Certain provisions of the Bankruptcy A

Code and Rules limit the judge's discretion to determine who

will provide notice by specifying that particular notices

will be provided by particular individuals.

a. Clerk. Under 11 U.S.C. SS 743 and 762 the clerk must

give notice to the Securities and Exchange Commission

and the Security Investor Protection Corporation of

stockbroker liquidation petitions and to the Commodity

Futures Trading Commission of commodity broker

liquidation petitions. Where a claim has been

transferred and either the transferor or transferee

files a proof of claim, the clerk must immediately

notify the other of the right to join in the claim V
under Bankruptcy Rule 3001(e)(3).

b. Trustee. Under Bankruptcy Rule, 2015, a trustee (or

debtor in possession) shall give notice of the petition

-I



to every person holding money or property of the debtor

who has not already been notified of the petition.
Kv Under Bankruptcy Rule 6007, a trustee (or debtor in

possession) must furnish whatever notice is given of a
proposed abandonment or disposition of property, unless
otherwise directed by the court.

c. Debtor. The debtor is required to give notice of anyL amendment to a voluntary petition, list, schedule, or

statement to the trustee and to any person affected by
the amendment, under Bankruptcy Rule 1009.

7. Specific Factors. In a particular case the court should
consider the following specific factors in allocating the
burden for providing notices:

a. The financial ability of the moving party (estate or

creditor) to bear the burden.

b. The convenience of including notices with other

mailings (such as distribution checks), thus reducing
total costs.

L
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5. l

c. Pick-up boxes should be established for persons, such

as trustees, U.S. attorneys, etc., who can conveniently

pick up notices at the clerk's office on a regular

basis rather than mailing notices to such persons.

d. The relative technical and administrative capabilities

for providing notices on a timely basis - particularly

when unusually large numbers of creditors are involved

- including the availability of automated data-

processing in the clerk's office.

e. The availability of reliable commercial services to F
assist in providing notices. (Note that the court must

exercise care in avoiding even the appearance of t

favoritism and should not direct litigants to one

service to the exclusion or detriment of other Ij

available services.]

f. Any particular circumstances or management concerns in

the proceeding that indicate a need to have notices

provided by the clerk's office directly.

g. The chapter of the Bankruptcy Code and the anticipated

number of separate notices to be provided.

L
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8. Certificate. The court or clerk should approve the form and

content of any notice not provided by the clerk's office and

should receive from the person providing notice a

certificate of service that includes a copy of the notice

and a list of persons to whom it was mailed.

9. Postage. Ordinarily postage expenses will be borne by the

person providing notice which may be reimbursed as a court

approved cost of administration. However, in a particular

case it may be appropriate to impose on the estate or a

litigant only the physical burden of preparing notices while

actually mailing the notices through the Clerk's office

using official (penalty-mail) envelopes. Clerks, however,

may not provide parties or litigants with penalty-mail

envelopes for their use. In those limited instances where

the court directs that noticing be performed by someone

other than the clerk in no asset cases, reimbursement for

postage may be claimed in accordance with provisions

established by the Administrative Office of the United

States Courts.

10. Assistance. The Administrative Office should be consulted

for assistance in unusual circumstances, such as the filing

of an exceptionally large petition with massive noticing



7.

requirements where insufficient assets are available to bear

the cost of providing notices. Where the court itself is

interested in using commercial services for providing

notices, the Administrative Office should be consulted as to

applicable procurement and contracting considerations and

procedures.

IL

rE
i JI



. . ATTACHMENT D

L RPALH MECHAM ADMINISTRATIVE OFFICE OF THEDIREClOR UNITED STATES COURTS
JAMES E. MACKLIN. JR.
DEPUTY DIRECTOR WASHINGTON. D.C. 20544

March 24, 1989

MEMORANDUM TO ALL CHIEF JUDGES, UNITED STATES COURTS

SUBJECT: Guidelines to Implement 28 U.S.C. § 156(c)

At its March 1989 meeting, the Judicial Conferencepromulgated guidelines to implement section 156(c) of title 28,United States Code, which authorizes bankruptcy courts to useother than court facilities or services to provide notices,dockets, calendars and other administrative information toparties in bankruptcy cases when the costs of such facilities orservices are paid for from assets of the estate.

The statute further provides that the use of such facilitiesor services shall be subject to such conditions and limitationsas the pertinent judicial council of the circuit may prescribe.The Conference has promulgated the attached guidelines forconsideration of the judicial councils.

L. ph Mecham

Attachment

cc: Judges, United States Bankruptcy Courts
Circuit Executives
Bankruptcy Administrators
Clerks, United States Bankruptcy Courts



GUIDELINES ON USE OF OUTSIDE FACILITIES AND SERVICES

GENERALLY

Authority. Section 156(c) of title 28 authorizes bank-

ruptcy courts to use outside facilities or services to

provide notices, dockets, calendars, and other adminis- 4L

trative information to parties in bankruptcy cases

where the cost of such facilities or services are paid

for out of the assets of the estate and are not charged

to the United States. The statute provides that the '7j

use of such facilities and services is subject to any

conditions and limitations imposed by the pertinent L
circuit council.

Comments: Section 156(c) was enacted in recognition

that the day-to-day activities and administrative

requirements in some large bankruptcy cases are too

onerous to be performed efficiently by the bankruptcy

clerk's office. Services such as noticing, providing

copies of case papers, and processing proofs of claims

and interest can sometimes be performed more effi-

ciently outside the bankruptcy clerk's office. The

statute authorizes the bankruptcy court to permit third

parties to perform these services at the estate's

expense. LL

The need for such outside services is most prevalent in L
so-called "mega cases," which are extremely large bank-

ruptcy cases with hundreds or thousands of creditors.

The staffing levels of bankruptcy clerks' offices

sometimes cannot absorb such dramatic increases in

workloads.



RECORDS

p 2. Custodian. Pursuant to 28 U.S.C. S 156(e), the bank-

ruptcy clerk of court is the official custodian of the

records and dockets of the bankruptcy court. As custo-
dian of the records and dockets of the bankruptcy
court, the bankruptcy clerk is responsible for the

L security and integrity of all the bankruptcy court's
records and dockets, including those maintaified by the
debtor or a third party.

Comments: The bankruptcy clerk is responsible for the

security and integrity of all the bankruptcy court's

records and dockets, including dockets, claims

registers, mailing matrices, and other case papers

L maintained by the debtor or a third party.

How the bankruptcy clerk assures the security and

integrity of the records and dockets depends on the
all procedures utilized in a particular case.

If the estate has hired personnel to work in the bank-

L ruptcy clerk's office, the bankruptcy clerk should

supervise their work. If the debtor or a third party

L maintains claims registers, mailing matrices, or other

C7 case papers outside the bankruptcy clerk's office, the

bankruptcy clerk should institute a system to monitor

and check their work.

The bankruptcy clerk should institute safeguards to beF included in the procedures used by others.

For example, if the debtor or a third party is to pro-
LI cess proofs of claims and produce the claims register,

they may be required to issue an acknowledgment when a
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proof of claim is filed. The notice of the meeting of

creditors could state that acknowledgments are to be

issued for proofs of claims and that if a creditor does

not receive one within a week after filing a proof of

claim, the creditor should contact the bankruptcy

clerk.

Another example of a safeguard would be to require that

the third party submit updated copies of the claims

register or mailing matrix to the bankruptcy court on a

weekly basis.

3. Filina. Proofs of claim or interest, complaints,

motions, applications, objections, and other case

papers shall be filed with the bankruptcy clerk's C

office which, after noting receipt, upon order of the

court, may transmit case papers to an outside entity

for maintenance.

Comments: Bankruptcy Rules 3002(b) and 5005(a) require

that proofs of claim or interest, complaints, motions,

applications, objections, and other case papers be

filed with the bankruptcy clerk of court in the dis-

trict where the case is pending, except as specified by

section 1409 of title 28 and except as a judge permits

papers to be filed with the judge.
C

The bankruptcy court should assure itself of the integ-

rity of the procedures before directing that proofs of

claim or interest, or other case papers be transmitted

to a third party.

If all case papers are filed in the bankruptcy clerk's F
office and stamped with the date received, the papers

can be picked up by the debtor or a third party for
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processing at another location. The bankruptcy clerk
can copy some papers to make spot checks of their pro-
cessing by the debtor or a third party.

The bankruptcy clerk can obtain a special post office
box for the receipt of proofs of claim in "mega cases.|
This separates the proofs of claims from other mail and
speeds processing.

l

4. DisRosition. The bankruptcy clerk remains responsible
for the disposition of case papers after the conclusion
of a case in which the bankruptcy court has directed
the debtor or a third party to maintain the records.

f Comments: Although the order which directs the debtor
or a third party to maintain records does not neces-

sarily have to provide for their disposition, the
bankruptcy clerk should begin planning for records
disposition early in the case.

5. Claims. If debtors or third parties are directed to
process proofs of claim and maintain the claims

K register, they should be directed to perform related
functions such as recording transfers of claims and
giving notices of transfer.

Comments: Bankruptcy Rule 3001(e)(2),(3),(4) requires
notices of certain transfers of claims. The party
which processes proofs of claim and maintains the
claims register is best able to give the notices.
Bankruptcy Rule 3001 requires that the court enter an
order on many transfers. The original notices and
orders should be placed in the case files.

A-4
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Bankruptcy Rule 3004 requires notice to the 
creditor

when the debtor or trustee files a claim in the 
name of

the creditor. The party that processes proofs of claim

and maintains the claims register is best able 
to pro-

vide the notice.

6. Public records. Section 107 of the Bankruptcy Code

provides that the papers filed in bankruptcy oases and

the bankruptcy court' s dockets are public records

unless the bankruptcy court orders otherwise. Case

papers such as proofs of claim remain public records

even if the debtor or a third party is directed to

process and maintain those records. The bankruptcy

clerk should ensure that those records are open 
to

examination at reasonable times without charge.

Comments: Case papers processed and maintained by the

debtor or a third party at a location outside 
the bank-

ruptcy clerk's office should be available for 
review at

that location during normal business hours.

Because it may often be impractical for parties 
to

review case papers where the papers are processed 
and

maintained, the bankruptcy clerk should attempt to make

as much information available as is possible.

As an example, if a third party or the debtor processes

proofs of claim and interest and generates the claims

register, the third party or the debtor should furnish

copies of the updated claims register to the bankruptcy

court at least weekly.
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PERSONNEL
E'

7. Waivers. Personnel employed by the estate to assist
the bankruptcy clerk"s office are not government
employees. They should not be administered oaths of
office although they may be asked to sign a waiver of
any right to compensation by the government. Because
such personnel are not government employees, theL.
bankruptcy clerk may not fire them.

Comments: There is no need to administer an oath of
office to personnel paid by the estate to assist the

L; bankruptcy clerk's office in processing a case.
C Administering an oath to such personnel fosters the
L false impression that they are government employees.

Administering an oath to a new government employee
impresses the employee with the obligations of office
and triggers certain restrictions on the employee's
activities. A written waiver including a statement of
the obligations of personnel employed by the estate to
assist the bankruptcy clerk's office is less suggestive
of government employment.

The bankruptcy clerk should request that special
LI employees sign a written waiver of any right to receive

compensation from the government, civil service
retirement credit, or other benefits of government

_ employment. The waiver should also include an
acknowledgment that the special employee is to be paid
by the estate, is directly accountable to the bank-
ruptcy clerk, and will not receive instructions,

L directions, or orders from the debtor or the trustee.

I The waiver should also specify that the special
employees will refrain from discussing pending or
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impending cases, will not disclose confidential

information received during the course of their

employment, and will not profit from such con- -

fidential information. These obligations are

included" in the code of. conduct for clerks, which

requires that the clerks impose these specific

obligations on their staffs.

8. Supervision. The bankruptcy clerk is responsible for

supervising the work of personnel employed by the V
estate to assistthe bankruptcy clerk's office.

Comments: The bankruptcy clerk of court may

select personnel to be employed by the estate to T

work in the bankruptcy clerk's office pursuant to

section 156(c). If authorized by the order

directing the estate to employ the personnel, the

bankruptcy clerk may specify the terms of their

employment. Due to the nature of such special

employees' work, the bankruptcy clerk or a desig-

nated deputy clerk should supervise their work.

For the ease of supervision, it is desirable that

the special employees work in the bankruptcy

clerk's office if sufficient space is available.

This also makes it easier to maintain security

for the case papers processed by the special

employees.

9. Favoritism. Personnel employed by the estate to assist

the bankruptcy clerk's office =ay not provide special C
services for the debtor or the trustee. The bankruptcy

clerk should strive to avoid any appearance that these

personnel favor the debtor or any other party while

performing official duties.
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Comments: While they are assisting the bankruptcy
clerk's office, special employees should not be in
contact with the debtor, except on official business or
to receive their paychecks. They should not receive
instructions, directions, or orders from the debtor or
the trustee.

L.
The bankruptcy clerk should strive to avoid any impres-
sion that the special employees favor the debtor or any
other party in their work for the bankruptcy clerk's
office. For this reason, the special employees should
not work in the debtor's business and assist the bank-
ruptcy clerk's office at the same time. It is
desirable that the special employees not be former
employees of the debtor.

FACILITIES

10. Equipment. Any equipment, furniture, or other facili-
ties leased or purchased at the estate's expense for
the court's use in a bankruptcy case is property of the

_ estate and will be returned to the estate after its use
Kv by the bankruptcy court.

Comments: Because section 156(c) prohibits charging
the cost of such equipment, furniture, or other facili-L ties to the United States, the bankruptcy clerk should
explain to the seller or lessor that the estate -- not
the bankruptcy court -- is responsible for payment.L

SERVICES

11. Copies. If the bankruptcy clerk selects a commercial
copy service to provide copies of papers in one or more
cases, the bankruptcy clerk must exercise care to avoid
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the appearance of favoritism in the selection. The

bankruptcy clerk should request written proposals for

the work as part of the clerk's determination of which

commercial copy service is best qualified to provide

such a service. If the cost of the copies is expected j
to total more than $25,000, the bankruptcy'clerk should

make a formal solicitation of written proposals for the

work. If a very large case is filed without advance

notice, the bankruptcy clerk may not have time to

solicit formal written proposals for the copy services.

In such an instance,, the clerk may solicit proposals

orally and document the solicitation, and responses.

Comments: The bankruptcy clerk's office may not be

able to efficiently handle the volume of copy requests

in a "mega case." With planning and the bankruptcy F

clerk's assistance, a private copy service may be able

to provide copies of case papers at a lower price than

the bankruptcy clerk's office. This saves time for the

bankruptcy clerk's office and saves money for the

parties. The time savings is particularly important in

"mega cases," in which copy requests could otherwise 7

require much of the bankruptcy clerk's office's time. i

The bankruptcy clerk must exercise care to avoid the C

appearance of favoritism in the selection of a copy

service to provide copies in a "mega case." The bank- K
ruptcy clerk should make at least an informal survey to

determine which copy service is best qualified to pro-

vide copies on the basis of reliability, price per

copy, and additional services to be provided such as

maintaining a duplicate file for review by the public. L

Advertising is required, for most government purchases

of more than $25,000 by 41 U.S.C. § 5. Although the

bankruptcy court's designation of a copy service is not L
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a government purchase of services, it does convey a
valuable business opportunity.

Basic fairness requires that all qualified copy centers
be allowed to submit proposals if the bankruptcy clerk
anticipates that more than $25,000 worth of copies will
be requested ina- year. If time permits, the bank-
ruptcy clerk should send written requests for proposals

LI to each of the local copy services which are capable of
performing the work in a timely manner. If time- per-
mits and the bankruptcy clerk anticipates that more
than $25,000 worth of copies will be requested in a
year, copies of all of the written proposals should-be
sent for review to the Contracts Branch of the
Contracts and Services Division of the AdministrativeL.
Office before a particular proposal is selected.

L Proposals for making copies should be solicited on a
contingent basis before a "mega case" is filed. If it
has not been done, the request for proposals can be
conveyed orally or hand-delivered with instructions
that they be returned within 48-hours.

The order designating the copy service can also require
that the parties file an extra copy of all case papers

LIE except proofs of claim. The intake and docket clerks
can process the copies along with the originals and theV copy service can pick up the copies and an updated
docket sheet once a day. The parties can then order
copies by docket numbers or can place standing orders
for copies.

L The request for proposals should require the copy
center to maintain a duplicate case file from which
copies will be made. The request may also require that
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the copy center make the duplicate file available 
for

review without charge during normal business hours.

NOTICES

I
12. Mailing lists. A debtor in a voluntary case must file

a list containing the names and addresses of its credi-

tors, even if the debtor or a third party is ordered to

mail all notices in the case. If the debtor or a third

party is directed to maintain the mailing matrix in a

case, it shall make copies of the matrix available as

requested by other parties or the bankruptcy court.

Comments: Bankruptcy Rule 1007(a) requires that V

debtors in voluntary cases file mailing lists with

their petitions unless the petitions are accompanied 
by

schedules of liabilities or chapter 13 statements. 
'

Other parties may need to review the list. Another C

party or the bankruptcy clerk's office may need the 
L

list in order to provide a notice.

In certain circumstances the bankruptcy court may

permit the debtor to file the mailing list in the

form of a computer tape. The bankruptcy clerk

shall take steps to insure that the mailing list

is maintained properly and that it is protected

against loss or damage.

13. Certificates of service. The bankruptcy court or the

bankruptcy clerk should approve the form and content of

any notice not provided by the bankruptcy clerk's

office and should receive from the person providing

notice a certificate of service which includes a copy

of the notice and a list of persons to whom it was

mailed.
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Comments: Pursuant to the Bankruptcy NoticinQ Guide-
lines adopted by the Judicial Conference in March 1986,
the parties shall file certificates of service for the
notices which they provide. If counsel for the party
signs a certificate of service, the certificate may
generally state that notice was given to certain
parties (such as the parties on the mailing matrix as
of a certain date). If someone else signs the certi-
ficate, the certificate shall be accompanied by a list
of the names and addresses of the parties served.

To ease the burden of reviewing the form and content of
notices not prepared by the bankruptcy clerk's office,
the bankruptcy clerk and the bankruptcy court can
develop form notices for various circumstances. The
bankruptcy court can specify the required contents for
certain notices in its local rules.

MISCELLANEOUS

14. Assistance. The Bankruptcy Division of the
Administrative Office should be consulted when unusual
questions or problems arise concerning outside facili-
ties or services.

Comments: "Mega cases" often present unusual questions
or problems such as the need to hire additional per-
sonnel on an expedited basis or to address unique
circumstances in the meeting of creditors notice. The
Bankruptcy Division can either answer the questions or
refer them to the appropriate office.'
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fniteb $tates 33ankruptru Court

Rlibbk 39istrit of 1orgibi
4921 4MIemori[l 3figihfau, Suite 260

Uexanbrr S. PaskqZ tampna Aloriba 33634 hione: (813) 228-2261

L. December 7, 1992

Mr. James E. Macklin, Jr.
Deputy Director

L Administrative Office of the U.S. Courts
Washington, D.C. 20544

Dear Deputy Director Macklin:

It was brought to my attention by the Clerk, Mr. Carl Stewart,
that the Jacksonville Division now has over 30,000 adversary
proceedings filed in the Olympia Holding (P.I.E) Chapter 11 case.
He also informed me that there are approximately 100 Motions to
Withdraw the Reference and indicated that there are a lot more to
follow.

Initially, the District Court in its Order granting the Motion to
Withdraw Reference required the Plaintiff to file in the District
Court copies of all pleadings which previously have been filed in
the Bankruptcy Court. Our current Local Rule 1.05(f) requires
the Clerk's Office to furnish copies to the District Court
whenever reference is withdrawn. It is my understanding that the
District Court now modified its Order and deleted the requirement
that the copies must be furnished by the Plaintiff, consequentlyK it is the Clerk's responsibility to accept for filing and prepare
the same for transmittal to the District Court. The enormous
number of adversary proceedings has placed a tremendous burden on
the Clerk's Office by requiring it to prepare the copiesL necessary where Motions to Withdraw have been filed and granted
by the District Court.

It is my understanding that when Mr. Stewart sought advice from
the AO, he was told that under the current rules, specifically
F.R.B.P. 9002, it is the Clerk's responsibility to prepare and
transmit the copies.

While I do not agree with the interpretation of F.R.B.P. 9002, I
suggest that the Advisory Committee of Bankruptcy Rules at its
next session give serious consideration to amend the Rules to
spell out clearly that after the District Court withdraws the
reference all submissions thereafter shall be filed directly with
the District Court and not with the Bankruptcy Court and the



staff of the Bankruptcy Clerk will no longer be responsible for
the record of a proceeding which has been withdrawn by the
District Court.

Thank you for your consideration of this matter and your
assistance to transmit this suggestion to the Advisory Committee
on the Rules at its next meeting.

Very truly yours, 7

4I /e ps/ L
ALEXANDER L. PASKAY

K
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REQUEST OF JUDGE JONES REGARDING BALLOT FORM.

L REPORT OF SUBCOMMITTEE ON TECHNOLOGY.

REPORT OF SUBCOMMITTEE ON LOCAL RULES.

O

ORAL PRESENTATION

L

L
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L COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ROBERT E. KEETON 
CHAIRMEN OF ADVISORY COMMITTEESL CHAIRMAN 

KENNETH F. RIPPLE
APPELLATE RULESPETER G. McCABESECRETARY 

SAM C. POINTER, JR.

CIVIL RULES
WILLIAM TERRELL HODGES

CRIMINAL RULES

EDWARD LEAVY
BANKRUPTCY RULES

December 24, 1992

Honorable James J. Barta Honorable Paul MannesL United States Bankruptcy Judge Chief Judge, United States1114 Market Street Bankruptcy CourtSt. Louis, MO 63101 451 Hungerford Drive
Honorable James W. Meyers Rockville, MD 20850
Chief Judge, United States

r" Bankruptcy Court
L 940 Front Street

San Diego, CA 92189

Gentlemen:

At the September 1992 meeting of the Advisory Committee onBankruptcy Rules, we discussed making some changes to Rule 3002.L I am enclosing a copy of an opinion of the Bankruptcy Court forthe District of Minnesota which says some rather nasty things7 about the drafters of Rule 3002.

It is my request that the three of you, with Judge Mannes asChairman, serve as an ad hoc committee to determine whether weK should include in our agenda at our next meeting a revisit to Rule3002.

E If you decide that the matter should be taken up at themeeting, I request that you let me know and prepare some materialsfor circulation to our members so we can all be prepared todiscuss the question.

Sincerely,

Edward Leavy

EL/jg
Enclosure
cc: Professor Alan N. Resnick

Mr. Peter G. McCabe
Mr. John K. Rabiej
Ms. Patricia S. Channon



-B.R. ---- Page 1

(Cite as: 1992 WL 246584 (Bankr.D.Minn.))

In re Gary HAUSLADEN and Kristi additional 30 days to file a proof of claim on
Hausladen, Debtors. behalf of a creditor who fails to do so. After

Jeffrey TIEDENS and Amy Tiedens the 90-day period had run, Norwest Bank 7
Debtors. Minnesota, N.A., Minneapolis Collection,

Virgil M. FLYNN, Debtor. Reliance Recoveries and John's Hillcrest
Robert M. BEAUTO, Debtor. Pharmacy filed proofs of claim. After both the

Harold M. MICHAUD and Jacqueline M. 90-day period and the additional 30,day
Michaud, Debtors. period had run, proofs of claim were filed on

Nos. 4-91-6571, 4-91-6398, 3-91-6802, behalf of North Memorial Medical Center and f
'-90-4460, 391-1964. Student Loan Servicing Center by the

United States Bankruptcy Court, Tiedens. The trustee objected to allowance of
D. Minnesota. all claims on the basis of their late filing.
Sept. 24, 1992.

Before KRESSEL, C.J., and O'BRIEN,
KISHEL and DREHER, Bankruptcy Judges. The issue before us is whether a claim filed in

a Chapter 13 case after the 90-day deadline U
KRESSEL set by Rule 3002(c) of the Federal Rules of

Bankruptcy Procedure should be disallowed?

*1 At Minneapolis and St. Paul, September 1

24, 1992. DISCUSSION

These Chapter 13 cases came on for hearing The resolution of this question requires an

on objections by the trustee to several claims. examination of several provisions of the EJ

Stephen J. Creasey appeared for the trustee. Bankruptcy Code and Rules. Although

Richard L. Kelso appeared for debtors Jeffrey "canons of construction are no more than

Tiedens and Amy Tiedens, Thomas E. rules of thumb that help courts determine the Li]
Hoffman appeared for Norwest Bank, Linda meaning of legislation," Connecticut Nat'l

Jeanne Jungers appeared for Minneapolis Bank v. Germain, 112 S.Ct. 1146, 1149 (1992),

Collection Bureau and Reliance Recoveries, the examination commences with the Elil
and John P. Gustaphson appeared for John's language of the statutes itself, Pennsylvania

Hillcrest Pharmacy. Because the trustee's Dept. of Public Welfare v. Davenport, 110

objections raise the identical issue [FN1] in S.Ct. 2126, 2130 (1990) ("the fundamental 7
each case and because of the importance of the canon [of] statutory interpretation begins with

issue, the court is deciding the objections en the language of the statute itself."); U.S. v.

bane. See Local Rule 109. This court has Ron Pair Enter., Inc., 109 S.Ct. 1026, 1030

jurisdiction under 28 U.S.C. ss 1334 and (1989). "The sole function of the court is to

157(a) and Local Rule 201. These are core enforce [the statute] according to its terms.

proceedings under 28 U.S.C. s 157(bX2)(B). Id. at 1030 (citing Caminetti v. U.S., 242 U.S.
470, 485 (1917)). Defining the terms of the [F

FACTS statute, we must "presume that a legislature
says in a statute what it means and means in

The debtors all filed petitions under Chapter a statute what it says there." Germain, 112 i

13. Meetings of creditors were scheduled S.Ct. at 1149. When the language before the Li
pursuant to 11 U.S.C. s 341 and Rule 2003 of court expresses Congress' intent with

the Federal Rules of Bankruptcy Procedure. precision, as it does here, reference to

Pursuant to Rule 3002 of the Federal Rules of legislative history and to pre-Code practice is

Bankruptcy Procedure, timely filed claims not necessary. Ron Pair Enter., Inc., 109

were to be filed by creditors within 90 days S.Ct. at 1030. [FN21

after the meeting of creditors. Pursuant to Li
Rule 3004 of the Federal Rules of *2 Section 501 is our starting point. Simply,

Bankruptcy Procedure, the debtors have an section 501 tells us who can file a claim; it

COPR. (C) WEST 1992 NO CLAIM TO ORIG. U.S. GOVT. WORKS
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.AB.R..-- Page 2K; (Cite as: 1992 WL 246584, *2 (Bankr.D.Minn.))

does not set out the time limits for filing. The language of the official bankruptcy forms
Legislative history tells us that "[tihe Rules further aggravates the problem andL, of Bankruptcy Procedure will set the time confusion. These forms provide that: claims
limits, the form, and the procedure for filing, which are not filed within ninety days
which will determine whether claims are following the above date set for the meeting
timely or tardily filed. H.R. Rep. No. 595, of creditors will not be allowed, except asEl, 95th Cong., 1st Sess., 351 (1977); S.Rep. No. otherwise Provided by law. Again, reading989, 95th Cong., 2d Sess. 61 (1978) (emphasis this clause without actually understanding itsadded). Rule 3002 of the Federal Rules of significance leads one to believe that tardilyBankruptcy Procedure addresses these issues: filed claims are not allowed. However, the

(a) Necessity f6i Filing. An unsecured law does in fact "otherwise provide" that
creditodr or an equity security holder must tardily filed claims are allowed.
file a proof of claim or interest in accordance

U with this rtle .f or the claim or interest to be Focusing on the operative language, we find
allowed, (C) [FN3] Time for Filing. In a that allowance of claims is specifically
chapter 7 liquidation or chapter 13 governed by Section 502 of the Code. Section

L individuals debt adjustment case, a proof of 502, in relevant part, provides: Allowance ofclaim shall be filed within 90 days after the claims or interests. *3 (a) A claim or
first date set for the meeting of creditors interest, proof of which is filed under sectionK called pursuant to s 341(a) of the Code.... 501 of this title, is deemed allowed, unless aFed. R. Bankr.P. 3002. Read together, Rules party in interest ... objects. (b) . .. if such
3002(a) and 3002(c) do not explicitly say but objection to a claim is made, the court, after
imply that filing with, in the prescribed period notice and a hearing ... shall allow such
is a prerequisite to allowance. This claim ... except to the extent that-- 11 U.S.C.
erroneous reading aose ;when the daers of s 502 (emphasis added). Section 502 then sets
the new Rule 3002 h~stefully copied the out eight specific grounds for disallowingl. substance of old eule 302 without paying any claims. Tardy or late filing is, not one of them.attention to the maor change in the The statute says what the statute means:
underlying statute. Under the Bankptcy "the court .*. hall allow ... claim [s .K Act, late claims were x Alicitly disalIowed. except...." 11 U.S.C . s 502(b) (emphasisSection 57(n)W othe' Act provided that ... added). The words are clear; "lateness is not
"[cillaims which are nqt flied within six months a ground for disallowance under section 502 of
after thefirstl det for the first meeting of the Code." In re Homer, 1991 WI, 353297L creditors shall nt e allowed ... " 11 U.S.C. s (Bankr.N.D. Ill. Sept. 21, 1991) (dicta); J.
939(n) (repealed Oct., 1919) (emihasis Keith M. Lundin, Chapter 13 Bankruptcy,added). The old Banrptcy Rule 7.24 at 7.59 (Sept.1992 galley proof). In fact,
iimplemented this 'time br. [FN4I H'owever, a in the face of an objection''based on latenesstine bar does snout ezpssly exist under the the statute explicitly requires us to allow ther Co or Rules. '' claim.

All of this has been compounded by attorneys, When Congress speaks as clearly as it has
judges and commentators who, have carried done here, te plain meaning of the
forward the old Act habit of referring to the legislation is conclusive, except in those "raredate set for filing claims as the "bar date." cases i which the literal application of a
Under Section 57(n) of the Act it was a bar statute will produce a result demonstrably atdate; however under Section 502 of the Code odds with the'intention of its drafters. Ron
it is not. Continued mischaracterization of Pair Enter., lik., 109 S.Ct at 1031 (quoting
the time period has led tolreliance on the Griffin v. Oceanic Contractors, Inc., 458 U.S.words themselves wifthut' actually 564, 571 (1982)). Here, however, theunderstanding them or what the statute exception does tot apply. Allowance of tardilyK actually says. filed claims clearly does not contravene the

innor We iamers of" the Code. Indeed,

KJ COPR. (C) WEST 1992 NO CLAIM TO ORI( . U.S. GOVT. WORKS
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B.R.--- Page 3
(Cite as: 1992 WL 246584, *3 (Bankr.D.Minn.))

allowing tardily filed claims does not conflict classified by the plan for treatment under the

with any, other section of the Code, the plan. To this end, Rule 3002 plays an,

legislative history of section 502''or foir that important role. Rule 3002 expressly provides

matter with any important state or federal the criteria for determining whether a clai

interest. IIFN5] The trustee has failed to, is timely or tardy, a distinction which is

articulate, any argument or policy reason why explicitly significant in a chapter 7 case and

Conigriess would, have intended to disallow hinch, provides a basis for differing
late 'filed c lams The language being clear temntin a chapter 13 plan.

and in conforrnit wihte, intent, of

Cnrss the I panmeaning is conclusive; TIhe rights of tardily filing claim holders 'in7

tarilyfild caim ar alowedI. '' hper1 ae areno defined by the Code
bu rather aecnrldbyteChapter 13

In fact, while riot 'dlirectly applicable in a plan. See 11 U.S.C. a l3~~~~~~~~~~~~~~2(b)~~app.caThe planpan

Chapter 13 care,, s 726, support's our may '1 rpat h, lisi eea ifrn

conclusion that iad'il "r filerd clamims slioi.ld" be ways. Te lnmypoietatrdyfld

allowed. Among the prioritie of 'distribution clidrepdatrtml fldcan~ are
insection 76a) are alowed unsepr cdim I u~ or pFaF

which are "timely filed" and tose which are ma rvd dnia Ftetetfor all

"tardily 'filled." Thsabsent some Other afdeoFfi~rd lis ea~ls
basis of dsloaerdiiy filed clai ms efnss'rro

al disloactr r m [ p 'f 
jin~ 

ifrn
alowed and entitled to distribution if tfhere pei&i~~e~ I

is eniough money3I~ w'ie weF~geco'gnize Fth[F FF, ,

scin726 appi o4 QT to Chapter 71 cases, it W[a [I FF ''aclI

section illus1~ F 'F F' p a while th1~1 aifomh eec se 15

treatment of a ~ be dependent on its de, )cA ~a~c FF!FFFF~F F We

Given the, claiityF of Itle statuitory text, the 302[ne' fec

trustee's burden of"g 'persuading us th~At t[[eesn iJ[F[ '''b[ o FetO1

Cqngress~ nl~nd rank1dfly.ed claims to beF r5

disallowed is exceptioiilly heavy., Union ConcH ~ul~ n[~ ~w~

Bank, 112 SUCt at i530 (citing tLS. v. 1[,o~ Pair' Spe F EF[[jjI,~~I

Enter., Ic,489 U.4.[ (989)). ' ~ nb t~ ,~ aFF

The trustee, rang1 scin02and -Rule cof4bL 4
F JE[Iwe906L

3004 togeter rg.a ta. trily, filed cu~~~~:FFId a~o ira a~tF~[~
claims ~houd not bb~c!allowed. [ ssentiallyFF F% A1 diyfU

ignpres the obvious; secti~ 502adRl alsoI re 'lin, 1 .. F~[

3002 are not complempntary dependen~t. (Brd*U.l9) ai~ 1 or.
consideri4n th A ndepTndent 'jncfidb of .3 I 9 6 I e

eadh provision, r ~~s~~ edn ssmpy2 U~[ ~ (~i 1 s

icrrec. [ %,3 ~~t d I~~~~

*4 Fu Fd nt tryeatmet ofFassification ysu )

of claims i's different from aloac. A[7
crpditor ~h files a claim [is sekighet~e

under the d~bthe 
2 

1ette rep~i ~~d!

allowed f.mder'sco 0 a then case

COPR. (C), WEST 1992 NO CLAIM TO ORIG. U.S.0 GOT ORKS ____

rn'XW



B.R. 
Page 4(Cite as: 1992 WL 246584, *4 (Bankr.D.Minn.))

6,w authority." [FN6J Specifically, the trustee that... "[claims which are not filed within six
cites In re Glow, 111 B.R. 209 (Bankr.N.D. months after the first date set for the firstInd. 1990) for the proposition that a claim, meeting of creditors shall not be allowedtardily filed, in a Chapter 13 case, is not 11 U.S.C. s 939(n) (repealed Oct. 1, 1979)allowable. Id. at 217. The Glow court (emphasis added). Section 502, on the otherprimarily rests on Wilkens v. Simon Bros., hand does not exclude late claims. once again,L Inc. (In re Wilkens), 731 F.2d 462 (7th reliance on the Bankruptcy Act and its RulesCir.1984). Reliance on Wilkens, however, is is misplaced. Therefore, we respectfullymisplaced. [FN7] disagree with both the Chirillo and Glow

courts and all courts that follow them.L The Wilkens court found that Rule 13-
302(eX2) of the Rules of Bankruptcy THEREFORE, IT IS ORDERED: TheK Procedure under the Bankruptcy Act of 1898 trustee's objections to the claims areLj controlled its decision. [FN8] The Advisory overruled and. 1. claim number 7, filed inCommittee Note to Rule 13-302(eX2) explains case number 4-91-6398 by North Memorialthat the language "of subdivision (e) is Medical Center, is allowed in the amount ofLt adopted *omms 57(n) of the Act and retains the $410.21; 2. claim number 8, filed in casetime limits on the filing of claims established number 4-91-6398 by Student Loan Servicingby the statutory provisions." Section 57(n) of Center, is allowed in the amount of $1,800.00;the Act provided that ... " [cjlaims which are 3. claim number 18, filed in case number 4-91-not filed within six months after the first 6571 by Norwest Bank Minnesota, N.A., isdate set for the first meeting of creditors shall allowed in the amount, of $5,164.40; 4. claimnot be allowed ... "U.S.C. s 939(n) (repealed number 14, filed in case number 3-91-6802 byOct. 1, 1979) (emphasis added), Section 502 of Minneapolis Collection Bureau, is allowed inthe Code, on the other hand, does not, by its the amount of $767.67; 5. claim Number 7,express'terms, exclude late claims. Indeed, filed in case number 3-90-4460 b RelianceV the drafters, aware of Section 57(n) and Rule Recoveries, is allowed in the amount of13- 302(eX2) of Bankruptcy Act of 1898, chose $442.68; and 6. claim number 14, filed innot to include late filed claims as grounds for case number 3-91-1964 by John's Hillcrestdisallowing claims. Pre-Code practice is Pharmacy, is allowed`'' in the amount ofVJ hardly relevant where, as here, the Code $1,755.28.

specifically changes the practice. See, e.g.,
U.S. v. Ron Pair Enter., Inc., 109 S.Ct. at FN1. While the dispositive issue is thei, 1030. same, three cases contain factual

differences. In Beauto and Flynn the late*5 The Glow court also places heavy reliance filing creditors did not receive notice ofon In re Chirillo, 84 B.R. 120 (Bankr.N.D. the Chapter 13 case or the deadline forl I.1988). The Chirillo court held that a filing timely claims. In Tiedens, the latecreditor's claim, filed late, in a Chapter 13 filed claim was filed by the debtor. Thiscase, is not allowed. The Chirillo court found late filing raises !the issue of whether anL that [clase law supports this construction [of extension could have been granted underthe Rules and Code). Former Bankruptcy Rule 9006 of the Federal Rules ofRule 3 02(e) contained the same type of bar Bankruptcy Procedure for excusabledate as present Rule 3002(6); the only neglect. Te debtors have not yet madedifference is that the former rule allowed six such a motion Because wed are allowingmonths from the first meeting of creditors all cls, these issues are moot and needL instead of 90 days. In re Glow, 111 B.R at not be addessed.
216 (quoting In re Chirillo, 74 B.R at 429-30).
We do not agree that timing is the only FN2. Our method of statutorydifference. Code section 502 is anything but interpretation, the "plain language"

LV analogous to section 57(n) under the Act. doctrine, is widely accepted and appliedAgain, section 57(n) specifically provided by a majorty of the current Supreme
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Court. See, e.g., Patterson v. Shumate, (6th Cir.1990). See Also In re Klein, 110

112 S.Ct. 2242, 2248- 51 (1992) B.R. 862, 870 (Bankr.N.D. 111.1990); In re

Connecticut Nat'1 Bank v. Germain, 112 Grabill Corp., 113 B.R. 966, 974

S.Ct. 1146, 1149-50 (1992) U.S. v. Nordic (Bankr.N.D. 111.1990). See 28 U.S.C. s
Village, Inc., 112 S.Ct. 1011', 1015' (1992); 2075.
Union Bank v.- Wolas, 112 S.Ct. 527, 530
(1991); ' IBoard of Gov s v. Mcorp FN6. Included in the "weight of

Financial, Inc., 112 S.Ct. 459, 465-66 authority?' is In re Davis, 936 F.2d 771

(1991). Although the "plain meaning" (4th Cir.1991); Wilkens v. Simon Bros.,

doctrinle is nt always followed, ' [it is] Inc-, 731 F.2d 462 (1984); In re Pigott, I
regrettable that we have a legal culture 68 jF2d i239 (3d CirJ198>) n re Street,

in which [legislative history ad policy] 55 B.R 76,3 (Bankr.9th Cir.1985), In re

argumenqts have tot, be addressedb , wt Smart Const. Co., 138 BR. 269 (D.
respect to ,a statute utterly idevoid of Colo.992);~ Richards'' v.z u.'S. re

[ambiguity. Uno Bn 112 .Rt. atih). 50B .R. 339. .D.. Wash.1989);

534 (ScaliA, J con ,).t.. Nthe tn 're Tomln, 1042 B.R. n790 (E.D.

phen 13e302fetk ooit 'king t hat the WGlo 1s 9 io n re i Bhreason. 339 1

Plainu mealning"~sbilso Ae) isaotd'digteMiiesdc na ra

calls 1 into wuessk r'j te'statute) (:E.D. 'Tenn. 1985); In Fe pissman,,126
wheth e o al B 8 (Bankr.ND 11I 1991); 'In re

culture ~' so ' '~ far e~rte rom Wells, i25, B.R, 297 (Bankr,D.

attentior~ 6 j t~t, isso la~kingin Col6.,11991);' Inr are,138 B,.R, 229
i"' ~ i~br creating m e B~nI~r.N 111 1991~; In re Scott, 119

aNd. As im~ter ng dFe~ aepny loldinger B.. an8) a.90)' In re
"a '~~yernn~nt~ of Glow, ~i .. BI 0 (BnI.N.D.
112 y c oInlldtf99 in re Wooahruse lee119BR 819

__ (.B~~ankr.MID. Ala.1~~9);.~ In r eChirillo,
F FF~~~~~~~ 84 ~~~~BIR. 116(xk~~D l 98~ In reL:

Pruledur2'~ e. t wevhe the sthtute t Local I Reors s[milBr ly 428
FN3. [Co [t~h~ lst ~day o (nl~.Ni.4 A~la.[98J~L ~ re' Ste~rn, 70

the 4]t Fb ;e t f 54 su

ti~~mel , tie~proof of~ 4lii isfxd t9 ~ .4~ (~k J. 987); In re

days after the date set foteme gof M wse wBkr

ceditrs. Local' Rule 50P does not jol87;fl[In~ 'o 5 91 R.7

tadres th'~ wance, disallowance, or k6rDM~98) nr Kendy, 40

treatmentofC' . 1.R. 558 (BanV .W 111984).

FN4. TheIAdvisory o o ttee Note to FN7. Beyond nisapplying Wilkens, the
Rule 13,302(eX:2)1 exI n that the Gl1ow decision is without reason. After

language "of! subdiv i ion is a'dopted quoting the Wil, decina ra
from s 4 fih ctin teh(e)l~nkth) the GI~ cor nsummary

57(n)l "1 r] O# ~II badrtan heteWikn[
time ]imi~son th iln6o lam fashion,' ~s*6s: Wiakeug

estabilse rhy teksauoypoiincs was decideduerRl 13.302(eX2),
4 I the ~~~~~~~~~~~predecsr to6 epeei Bankr.R.,

FN5. As we d~isc`LSs6d above, allowing this Court co i~thtteholdigi

late filed 'claims une o~scin5 2 Wilens is sila iable uneI h

may arguabh1y co,~lic wth ~Rule, 30Q2 of ~ present B nrp~ u~ST Conclusory

the FedOa [Rl~p Blanlwrnptcy staemenrts flw s are less than

Procedure., Howeer weinterpret the PesaIve 'F e ae similarly
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promulgation of the new Rules which took
effect on Amhervst 1, 1983. Therefore, the
old Rules were applicable.

Bkrtcy.D.MinnL,1992.

In re Gary HAUSLADEN and Kristi
Hausladen, Debtors.Jeffrey TIEDENS and
Amy Tiedens Debtors.Virgil M. FLYNN,
Debtor.Robert M. BEAUTO, Debtor.Harold M.
MICHAUD and Jacqueline M. Michaud,
Debtors.
--- B.R. --.-, 1992 WL 246584 (Bankr.D.Mjnn.)
END OF DOCUMENT
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ADVISORY COMMITTEE ON BANKRUPTCY RULES

Meeting of March 26-27,1998
Winrock International Conference Center

Morrilton, Arkansas

Introductory Items

1. Welcome and introduction of guests. (Oral)

2. Approval of minutes of September 1997 meeting.

3. Report on the January 1998 meeting of the Committee on Rules of Practice and

Procedure. (This will be an oral report.)

4. Report on the January 1998 meeting of the Committee on the Administration of the

Bankruptcy System. (This will be an oral report.)

5. Report on recent meetings of the Advisory Committee on Civil Rules. (This will be an

oral report.)

Action Items

6. Preliminary Draft of Proposed Amendments to Rules 1017, 1019, 2002, 2003, 3020,

3021, 4001, 4004, 4007, 6004, 6006, 7001, 7004, 7062, 9006, and 9014 published in

August 1997. (Materials: Reporter's memorandum dated 2/22/98; the proposed

amendments; summary of public comments received; letters received from

commentators.)

7. The "Litigation Package" - proposed amendments to Rules 9013 and 9014, and related

proposed amendments to 25 other rules. (Materials: Reporter's memorandum dated

2/18/98; the proposed amendments; letter from the Hon. Donald E. Cordova dated

2/12/98; § l I 1(d) of Pub. L. No. 103-121.)

8. Proposed Draft of Introduction to the "Litigation Package." (Materials: Reporter's

memorandum dated 2/15/98; revised draft of Introduction; revised draft showing changes

from previous draft.)

9. Rules of Attorney Conduct. (Materials: memorandum dated 2/11/98 from Prof. Daniel R.

Coquillette, Reporter to the Standing Committee, to the Hon. Alicemarie H. Stotler, Chair

of the Standing Committee, on Federal Rules of Attorney Conduct; memorandum dated

12/1/97 from Prof. Coquillette to the Standing Committee; draft of suggested revisions to

Fed. R. App. P. 46; draft of suggested revisions to Fed. R. Civ. P. 83; draft of suggested

Agenda 3/98 Page 1 of 3



Federal Rules of Attorney Conduct; Study of Recent Bankruptcy Cases (1 990-1996)

Involving Rules of Attorney Conduct.)

10. Notice to Governmental Units. (Materials: Reporter's memorandum dated 2/16/98;

proposed amendments to Rule 2002(j); proposed amendments to Rules 1007 and 5003;

memorandum dated 2/2/98 from J. Christopher Kohn; Recommendation 4.2.1 of the

National Bankruptcy Review Commission; § 503 of H.R. 3150; § 405 of H.R. 3150.

11. Report of the Forms Subcommittee: Proposed Revisions to Official Forms 1 and 7

Relating to Notice to Governmental Units. (Materials: proposed Official Form 1,

Voluntary Petition; proposed Exhibit "C" to the Voluntary Petition; proposed Official

Form 7, Statement of Financial Affairs.)

12. Bankruptcy Rule 9020, Contempt Proceedings. (Materials: Reporter's memorandum

dated 2/24/98; letter from the Hon. A. Thomas Small dated 2/14/97; 1983 version of Rule

9020; decision in Matter of Terrebonne Fuel and Lube. Inc.; memorandum of J.

Christopher Kohn dated 2/11/98; excerpt from the Report of the Proceedings of the

Judicial Conference of the United States, March 1996, and materials on expanding

contempt authority of federal magistrate judges.)

13. Report of the National Bankruptcy Review Commission. (Materials: Reporter's

memorandum dated 2/15/98.)

14. Bankruptcy Rules 4003(b) and 1017(e)(1) and Motions to Extend Time. (Materials:

Reporter's memorandum dated 8/6/97; decision in In re Laurain; letter from the Hon.

Steven W. Rhodes to the Hon. Paul Mannes dated 6/4/97.)

15. Rule 9022, Notice of Judgment or Order. (Materials: letter from Richard G. Heltzel dated

7/14/97.)

16. Consideration of Whether Proposed Amendments to Rules 2002(a)(6), 2002(g), and

2002(j), (previously approved by the Advisory Committee), should be published for

comment. (Materials: drafts of Rules 2002(a)(6), 2002(g), and 2002(j).)

17. Rule 9009, Forms. (Materials: memorandum dated 2/18/98 to bankruptcy clerks of court

concerning delay in implementing new official forms; examples of § 341 notices

containing local variations.)

Information Items

18. Report on Revisions to Official Form 6, Schedule E, Creditors Holding Claims Entitled

to Priority, and Official Form 10, Proof of Claim, Resulting from the Automatic

Adjustment of Certain Dollar Amounts in the Bankruptcy Code. (Materials:

Agenda 3/98 Page 2 of 3



announcement published in the Federal Register on 2/12/98; revised Official Forms 6E

and 10, effective 4/1/98.)

19. Reports on the Status of the Electronic Case Files Initiative, the Electronic Courtroom

Project, and other Technology Issues. (Materials: These will be oral reports.)

20. Report on the Federal Judicial Center Study of Alternative Dispute Resolution Programs

in Bankruptcy Courts. (Materials: to be distributed separately.)

21. Additional Subcommittee Reports [if any]. (Oral)

Administrative Matters

22. Status of All Subcommittees. (Materials: list of existing subcommittees and their

members.)

23. Discussion of dates and locations for March 1999 and September/October 1999 meetings.

(Oral)

Agenda 3/98 
Page 3 of 3





ADVISORY COMMITTEE ON BANKRUPTCY RULES

Chair:
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United States District Judge 589-7535

United States Courthouse
500 Camp Street FAX-504-589- 4 4 7 9

New Orleans, Louisiana 70130

Members:
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United States District Judge 597-4073

3810 United States Courthouse
Philadelphia, Pennsylvania 19106 FAX-215-580-23 6 2

Honorable Robert W. Gettleman Area Code 312

United States District Judge 435-5543
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United States Courthouse FAX-312-554-8531

219 South Dearborn Street
Chicago, Illinois 60604
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Representative from Executive Office for United States Trustees:
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Director, Executive Office for 307-1391

United States Trustees
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Secretary:
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Chairs 
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751 West Santa Ana Boulevard 885 Centre Street

Santa Ana, California 92701 Newton Centre, MA 02159

Sarea Code 7a14f8362055 v t / lArea Code 617-552-8650,4393

FAX 714-836-2062 
FAX-617-576 -1 9 3 3

Honorable Will L. Garwood Patrick J. Schiltz

United States Circuit Judge Associate Professor

903 San Jacinto Boulevard University of Notre Dame

Suite 300 
Law School

Austin, Texas 78701 Notre Dame, Indiana 46556

Area Code 512-916-5113 
Area Code 219-631-8654

FAX 512-916-5488 
FAX-219-6 3 1-419 7

Honorable Adrian G. Duplantier Professor Alan N. Resnick

United States District Judge Hofstra University

United States Courthouse School of Law

500 Camp Street 
121 Hofstra University
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Area Code 504-589-7535 
Area Code 516-463-5872
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Honorable Paul V. Niemeyer Professor Edward H. Cooper

United States Circuit Judge University of Michigan

United States Courthouse Law School

101 West Lombard Street 312 Hutchins Hall

Baltimore, Maryland 21201 Ann Arbor, MI 48109-1215

Area Code 410-962-4210 
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FAX 410-962-2277 
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Honorable W. Eugene Davis Prof. David A. Schlueter

United States Circuit Judge St. Mary's University
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ADVISORY COMMITTEE ON BANKRUPTCY RULES

Meeting of September 11 - 12, 1997

Williamsburg, Virginia

Draft Minutes

The following members were present at the meeting:

District Judge Adrian G. Duplantier, Chairman
District Judge Eduardo C. Robreno
District Judge Bernice B. Donald
District Judge Robert W. Gettleman
Bankruptcy Judge Robert J. Kressel
Bankruptcy Judge Donald E. Cordova
Bankruptcy Judge A. Jay Cristol
Bankruptcy Judge A. Thomas Small
Gerald K. Smith, Esquire
Henry J. Sommer, Esquire
Professor Charles J. Tabb
Professor Kenneth N. Klee
R. Neal Batson, Esquire
Leonard M. Rosen, Esquire
J. Christopher Kohn, Esquire, United States

Department of Justice
Professor Alan N. Resnick, Reporter

District Judge Alicemarie H. Stotler, Chair of the Committee on Rules of Practice and Procedure
("Standing Committee"), and Alan W. Perry, Esquire, liaison to this Committee from the
Standing Committee, were unable to attend. Peter G. McCabe, Secretary to the Standing
Committee and Assistant Director of the Administrative Office of the United States Courts
("Administrative Office"), attended the meeting. Bankruptcy Judge George R. Hodges, a
member of the Committee on the Administration of the Bankruptcy System ("Bankruptcy
Committee"), attended part of the meeting as a representative of that committee. Brady C.
Williamson, Esquire, the chairman of the National Bankruptcy Review Commission ("NBRC"),
and James I. Shepard, a member of the NBRC, also attended part of the meeting.

The following additional persons attended the meeting: Joseph G. Patchan, Director,
Executive Office for United States Trustees (EOUST); Richard G. Heltzel, Clerk, United States
Bankruptcy Court for the Eastern District of California; Cecelia B. Morris, Clerk, United States
Bankruptcy Court for the Southern District of New York; Patricia S. Channon, Bankruptcy
Judges Division, Administrative Office; Mark D. Shapiro, Rules Committee Support Office,

Draft 3/2/98



2

Administrative Office; and Elizabeth C. Wiggins and Robert Niemic, Research Division, Federal
Judicial Center ("FJC").

In addition, David B. Foltz, Jr., Esquire, from Houston, Texas, and Alan S.Tenenbaum,
Esquire, of the Environment and Natural Resources Division, United States Department of
Justice, attended part of the meeting.

The following summary of matters discussed at the meeting should be read in conjunction
with the various memoranda and other written materials referred to, all of which are on file in the
office of the Secretary of the Standing Committee. Votes and other action taken by the Advisory
Committee and assignments by the Chairman appear in bold.

Introductory Items

The Chairman introduced the guests and welcomed them to the meeting.

The Committee approved the draft minutes of the March 1997 meeting subject to minor
editorial changes on pages 4, 15, and 19.

Judge Duplantier and Professor Resnick reported on the June 1997 meeting of the
Standing Committee. Judge Duplantier said the Standing Committee had approved the
amendments to the Official Forms, as proposed by the Committee, including the changes made
to proposed Official Form 10, the Proof of Claim, after the March 1997 meeting and circulated
by mail and facsimile transmission to the members. At the Standing Committee meeting, Alan
W. Perry, Esquire, had inquired about inconsistencies in the dates and abbreviated designations
of the forms in the top left corner of each form. In response to these questions, these dates and
designations were edited uniformly to the month and year of anticipated Judicial Conference
action and variations in the abbreviated designations were reduced, the Chairman said. The
Standing Committee also had approved the Advisory Committee's recommendation that a
transition or phase-in period for the new forms be authorized, with March 1, 1998, as the date on
which the new forms would become mandatory.

The Chairman said the Standing Committee also had approved the publication for
comment of the package of rules forwarded by the Advisory Committee. He noted that the
preliminary draft pamphlets had just been printed and had been distributed to the members at the
meeting as well as by mail.

Professor Resnick said the Standing Committee has been examining over the past several
years a few areas of practice in federal courts in which issues of attorney conduct have arisen,
with a view toward ascertaining whether any uniform federal rules might be either appropriate or
helpful in a field that traditionally has been regulated by the states and local federal district
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courts. The various state rules and the American Bar Association's model code are often
inconsistent, especially with respect to defining and addressing conflicts of interest, a situation
that can leave practitioners subject to contradictory rules. Professor Resnick said he had spoken
with Professor Daniel R. Coquillette, Reporter to the Standing Committee, who stated that he
planned to draft an amendment to Federal Rule of Civil Procedure 83 that would prohibit courts
from making local rules that would conflict with "Appendix A." Professor Coquillette told
Professor Resnick that he also planned to draft an "Appendix A" to the civil rules that would
contain five to eight "core" federal rules of attorney conduct.

Professor Resnick noted that the Standing Committee has held two seminars on the
subject, which were attended by Gerald K. Smith of the Advisory Committee, and that there
appears to be recognition that bankruptcy practice may have to be carved out of at least some
aspects of the kinds of rules the Standing Committee appears to be contemplating. Professor
Resnick also noted, however, that most bankruptcy court local rules on the subject refer to
district court or state rules and, therefor, if the Federal Rules of Civil Procedure are amended,
those amendments may be binding on the bankruptcy courts. Accordingly, he said, the Advisory
Committee needs to monitor this attorney conduct rules project very attentively. Ultimately, the
Advisory Committee may have to draft its own "core" rules or, at minimum, consider and
comment on any proposed civil rules amendments. Professor Resnick also said that the FJC last
year had completed a study of attorney conduct issues in district courts and that Professor
Coquillette has suggested that a similar study be done in the bankruptcy courts. This proposed
study, he said, will require input from the Advisory Committee. The Chairman said that he,
Mr. Smith, and the Reporter would consult with Ms. Wiggins concerning any proposed
study.

The Reporter noted that on April 1, 1998, adjustments to certain dollar amounts in the
Bankruptcy Code are scheduled to take effect. Some of the affected dollar amounts also appear
on some of the official forms. He reminded the Committee that in 1996 the Standing Committee
and the Judicial Conference had acted to permit these adjustments to be made automatically
without further Committee or Conference involvement. Amendments to the Bankruptcy Code
enacted in 1994 specify the procedure and formula to be used to adjust the dollar amounts and
require that the adjustments be published in the Federal Register no later than March 1. The
Administrative Office will take care of making the computations needed and arranging and
paying for the publication. Conforming amendments to the affected forms -- the Proof of Claim
and Schedule E -- will be distributed in the normal way.

Judge Duplantier said that the Advisory Committee on Civil Rules had sponsored a two-
day conference on discovery the week before at Boston College Law School. Professor Resnick
said he had attended the conference and that it appeared to him that the only consensus reached
during the two days is that local opt-outs from an otherwise national rule should not be
permitted. There was a divided vote on what the national rule should provide with respect to
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mandatory disclosures, with the majority opposed. The minority, however, was sizable, he said.
Judge Robreno said he had attended a meeting of the Civil Rules Committee and would be
attending another in October. He said he had been studying the Rand Corporation report issued
in connection with the experiments conducted under the Civil Justice Reform Act. The Rand
researchers had studied 12,000 cases and their findings are quite controversial, he said. The
report indicates that the various pilot programs undertaken under the Civil Justice Reform Act
had little effect on costs of litigation or parties' satisfaction with the process, and that alternative
dispute resolution (ADR) programs also made little difference. The only factor that made a
difference, according to the report, was the setting of an early trial date. The report also
indicated that differentiating cases for appropriate management according to size and complexity
is a useful exercise, he said. Judge Robreno also said the Advisory Committee should be aware
of the June 1997 decision of the Supreme Court in the "Georgine" case, Amchem Products. Inc.
v. Windsor, _ U.S. _ , 117 S.Ct. 2231 (1997), which held that settlement classes are not
permissible unless they meet all the requirements for a regular class under Federal Rule of Civil
Procedure 23.

Judge Duplantier also said he had attended the June 1997 meeting of the Bankruptcy
Committee. Judge Hodges, who attended the Advisory Committee meeting as a representative
of the Bankruptcy Committee, observed that the two committees overlap very little in their
responsibilities but have many common interests. One area of interest to both groups is fees and
he noted that the Bankruptcy Committee had made recommendations concerning bankruptcy fees
at the June meeting. Other issues the Bankruptcy Committee is working on actively, he said, are
additional judgeships, consolidation of bankruptcy and district court clerks' offices, the informa
pauperis study which is due to Congress on March 31,1998, and methods to improve the
operations of United States trustees and bankruptcy administrators.

Mr. McCabe added that the Bankruptcy Committee also had taken up Recommendation
73 of the Long Range Plan for the Judiciary, which states that the judiciary does not have enough
information about its bankruptcy cases to support program decisions, and assigned to its Long
Range Planning Subcommittee the task of recommending ways to make more and better
bankruptcy information available to those who need it. The subcommittee had met September 9
and divided into two subgroups, one of which will focus on court data and the other of which
will work on financial and demographic information. Mr. McCabe said he believes the best way
to standardize information coming in to the courts may be through the official forms. Mr.
Sommer, after noting that amendments to the official forms would be considered by the Judicial
Conference the following week, said the Committee should be mindful about timing future
amendments to the forms, because lawyers must purchase new or upgraded software each time
the forms are amended.

Ms. Wiggins said the FJC presently transfers district and appellate court data to the
Interuniversity Consortium for Political Research, which makes the data available to other
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researchers, and is working with the Statistics Division of the Administrative Office to make
bankruptcy data available also. Professor Resnick reported that he had attended a conference
held in April 1997 under the sponsorship of the Rand Corporation and the EOUST which had
included social scientists, academics, and a National Bankruptcy Review Commissioner, John A.
Gose. Professor Resnick said he was concerned about privacy issues that arise with widespread
distribution of information disclosed by debtors in bankruptcy cases. For example, he said, there
is a 10-year limit on including bankruptcy information in a credit report, but information placed
on the Internet cannot be erased. Ms. Wiggins said the FJC is sensitive to the privacy issues and
is working to purge certain items from the bankruptcy data. She said the FJC intends to work
with the General Counsel of the Administrative Office and with the Bankruptcy Committee on
the matter. Judge Duplantier asked if the Committee ever had been asked to add social science
questions to the official forms. The Reporter said requests had been made in the past, such as a
request to add the question whether the debtor is male or female.

Notice to the Government

Judge Small introduced the discussion by noting that proposals by the Reporter, Mr.
Kohn, and Mr. David B. Foltz, Jr., had been considered at the Committee's last meeting and
been referred to a new subcommittee chaired by him. He recalled that one proposal would have
required the clerk to establish and maintain a register for addresses of governmental units. The
March 1997 discussion had highlighted problems with the proposal: 1) on the part of clerks
concerning the frequency of updates and the number of addresses permitted per government
agency, and 2) on the part of debtors over the effect, under § 523(a)(3), of a debtor's failure to
provide a correct address. Over the summer, Judge Small said, the subcommittee had met by
telephone and, after further discussion, had directed the Reporter to draft amendments
incorporating many of the proposals presented at the March 1997 meeting. The Reporter added
that the effort to amend the rules to provide for better notice to governmental units actually had
begun at the March 1995 meeting, when the Committee had considered the issues and requested
new proposals that would reflect the concerns raised at that time.

Professor Resnick summarized the elements of the various proposals that the Committee
had considered at the March 1997 meeting; 1) amending Rule 1007 to require that wherever a
debt to a governmental unit is listed a debtor state the name of the agency through which the debt
was incurred; 2) amending Rule 5003 to require the clerk to keep a register of mailing addresses
for government agencies; 3)requiring the debtor to use the register address if the entity listed is a
unit of the federal government or of the government of a state; 4) providing a "safe harbor" for
the debtor who uses the address in the register but providing also that use of a different address
does not bar the discharge if the governmental unit involved receives actual notice of the
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bankruptcy case;' 5) amending Rule 2002 to provide that when notice to the United States
attorney also is required, that the name of the agency through which the debt was incurred be
included in the notice to the United States attorney; 6) requiring disclosure in the Statement of
Financial Affairs of additional information about the debtor's personal and business relationships
that would enable taxing authorities to investigate the status of the debtor's tax obligations and
about environmental claims, both actual and potential; and 7) requiring a debtor to mail a copy of
the environmental part of its Statement of Financial Affairs to the relevant government agencies.

Mr. Klee said the Committee needs a policy basis for approving the proposals, which he
viewed as having conflicting objectives. On the one hand, he said, a false oath can jeopardize the
discharge and on the other, the proposed tax and environmental disclosures could result in self-
incrimination. With respect to the notice proposals, he said, due process requires notice, but with
these proposals, if notice is not given correctly, the discharge may be jeopardized. What is
different about a bankruptcy, he asked, that these disclosures should be required? He said the
clerk, rather than the debtor, should give notice, and that the only practical approach is for the
clerk to give notice to the entire register, which should be national and not limited to the state
where the court is located. Professor Resnick responded that the use of the register would occur
only when a governmental unit is a creditor and that its purpose is to help government agencies
overcome the problems that arise from the massiveness of their programs. He said the
environmental disclosures proposed for the Statement of Financial Affairs are a different matter
and are much more controversial.

Notice to the Government - Rules 2002 and 5003

The Committee began its consideration of the draft amendments with the proposed
amendments to Rule 5003(e) (establishment of a register) and proposed new Rule 2002(g)(2)
(filing by governmental unit of preferred address information). Mr. Shepard said the NBRC had
heard much about the importance of notice, especially when the time to act is short. The
opportunity clearly exists to delay notice, he said, and a remedy is needed. The NBRC view is
that the Bankruptcy Code should provide sanctions for deficient noticing, and the rules should
specify the mechanics of proper noticing. Mr. Shepard said he thinks the register should go
beyond the immediate state in the which the court is located. Mr. Klee added that Indian
reservations, foreign states, municipalities, and other, smaller, government units also should be
included. Mr. Heltzel pointed out that the number of government entities in the State of
California alone is over 7,000, and including further jurisdictions is simply impractical.
Professor Resnick suggested that it probably would be better to start with a manageable amount

'Although the Reporter characterized this as a "safe harbor" provision for the debtor who
uses the address in the register, Mr. Kohn emphasized that it makes use of the register address
voluntary.
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of material and see how it goes. He said the Committee also had been asked why the register
should be limited to governmental units, with a suggestion to include private creditors such as
Citibank as well. A relatively small register will help, he said, and probably be sufficient for
most cases.

Judge Cristol expressed concern about the debtor using a register list that is more than
five months old. He said he thinks there should be a distinction in treatment depending on
whether a creditor is a voluntary one (private lending institution) or an involuntary one (such as a
taxing authority). For a voluntary creditor, he said, a debtor should have records and the debt
should not be discharged if notice is not provided. Mr. Kohn said the "outside" states may need
to be listed in a register more than the immediate one. He also said a register would benefit
debtors, because using the address listed there is per se effective notice and creditors also benefit
because timelier notice helps them to avoid violating the automatic stay. Mr. Sommer said he
favors good notice, but that if a registry is too large it is not really useful. Judge Kressel
suggested turning the thrust of the amendment around to say "do the best you can in providing an
address, but you can do even better if you use the register." He said he also would want the rule
to make clear that notice will still go to the address listed by the debtor on the mailing matrix and
not require the clerk to override the matrix with any different address from the register.

Mr. Klee said he still would like the word "state" in line 7 of Rule 5003(e) changed to
"state or territory" and to have conforming changes made throughout the drafts. Mr. Rosen asked
whether the government could search for information using a debtor's social security number.
Mr. Kohn said this is impractical, because the federal government has no central database and
each state would have to go through all one million annual filings to find the cases in which that
state is a creditor.

Judge Duplantier asked whether anyone on the Committee opposed the general idea of "a
register." Mr. Heltzel said he opposed the amount of work it would require of the clerk. Mr.
Batson said he doubted the idea would work in practice. When the matter was put to a vote,
the result was 9 - 4 in favor. On the question of expanding the scope of the register beyond
the proposal, as amended, Mr. Heltzel said clerk opposition would be massive, and only one
member voted in favor.

Continuing with the various provisions of the draft of Rule 5003, the Chairman asked if
the Committee thought the dates on which the register is updated should be uniform. The
consensus was that they should.

Mr. Kohn said he does not like limiting an agency to one address and would prefer to
give the clerk discretion in the matter. Judge Duplantier asked how the debtor would know
which one to choose if several addresses were listed. Kohn suggested that the addresses could be
distributed by counties, but Mr. Heltzel said the government agencies are not all organized the
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same way, that their boundaries seldom match those of the court districts. His district, for
example, comprises parts of three IRS districts, he said. Professor Tabb asked if there should be
a safe harbor provided for a debtor who has only a one-in-three chance of choosing the right
address. Mr. Heltzel questioned what will happen when people move. He also said he had been
sampling matrices filed in his district to determine how well debtors are complying with the
addresses posted in the local roster of government agency addresses that he has maintained for
many years; he found compliance is only about 50 percent.

Judge Kressel suggested changing the word "district" on line 7 of Rule 5003(e) to
"court" and making conforming changes throughout the drafts. Judge Gettleman made a
motion to change the frequency of register updates to once per year (from twice per year),
which carried with one opposed.

Mr. Sommer said that in the draft of Rule 2002(g)(2), at lines 13 through 15, he found the
language confusing and asked the Reporter why he did not simply say "the agency"? Professor
Resnick responded that it is not the agency that has the claim, but the United States or the state.
If agency were to be added, he said, it might appear that municipalities could be included. In the
same way, he said, the reference to Rule 5003 is intended to show that the United States or a
state can file an address for one or another of its agencies, but the creditor is still the United
States or the state. Judge Kressel concurred and observed that the cases on notice say that notice
to the Small Business Administration, for example, is not notice to the Internal Revenue Service.
There was general agreement that drafting on these points presents difficult issues and that the
definition of "governmental unit" in § 10 of the Code increases the difficulties. The Reporter
invited help from the Committee in resolving this drafting point.

Mr. Rosen said the heading of Rule 2002(g)(2) should be changed to use the phrase
"the United States, states, and territories" to reflect the discussion at the meeting. Judge
Cordova said the would "separate" on line 21 of the rule should be deleted.

Mr. Sommer asked how Rule 2002(g)(2) would work with Rule 2002(g)(1), which
provides for using the address on a filed proof of claim if that address differs from the one
provided by the debtor. Professor Resnick suggested that he could either insert in (g)(1) a carve-
out such as "except as provided in (g)(2)" or he could add a proof of claim option to subdivision
(g)(2).

A motion by Mr. Rosen that in the draft of Rule 2002(g)(1), lines 10 - 11, a provision
be inserted that a creditor that wants a different address used in subsequent notices must
file a request and serve copies on the debtor and trustee carried by a vote of 9 - 3. The
Committee then reconsidered the matter, based on the amount of paper that would be generated.
Professor Resnick suggested amending proposed subdivision (g)(2) at lines 17 - 19 to carve out
subdivision (g)(1), but Mr. Sommer said it would be a mistake to carve out of subdivision (g)(1)
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the requirement to use the address on the matrix or any later-filed schedule unless a request is
filed to use a different address. Mr. Heltzel said the real process of sending notices is highly
computerized, with the actual printing and mailing performed by a contractor at a remote site.
As a practical matter, he said, the clerk can't make corrections, but simply adds any new
addresses received and sends notices to all.

After this discussion, a new suggestion was made: delete subdivision (g)(2), (refrain
from amending Rule 2002 at all), and rely instead on draft Rule 1007(m)(2) (debtor's duty
to use register address). Although there was no vote taken, no member expressed any
objection to this approach. The Reporter said he would redraft Rule 5003(e) to delete the
reference to (g)(2) and to provide simply for setting up the register.

The Committee discussed again Rule 5003 and the issue of whether to limit a government
agency to one address or permit multiple addresses to be used. Mr. Batson spoke passionately
against requiring citizens to help the government by providing information that may be damaging
to their interests. Mr. Smith said he is ready to reconsider the creditor's option to provide a new
address by doing so on the Proof of Claim. Mr. Kohn said that multiple addresses seem to be
working without causing problems in those districts that have established registers by local rules
and that the various addresses conform to geographic divisions within the particular district. A
motion to limit each agency to one register address carried by a vote of 5 - 4.

With respect to the draft of Rule 2002(j), the Reporter said the proposed changes all were
stylistic with the exception of lines 61 - 64, which contain the provision requiring that when
notice must be mailed also to the United States attorney, the notice shall identify in the address
the name of the department, agency, or instrumentality through which the debt was incurred.
The Chairman stated that, seeing no objection, the amendment would be adopted, subject
to review by the Style Subcommittee.

National Bankruptcy Review Commission

Brady C. Williamson, chairman of the NBRC, reported that the Commission expected to
issue its report on time, on October 20, 1997, and that it would be published electronically as
well as in paper form. He said the report would be available on several websites, including the
Government Printing Office (GPO) and the site maintained by the judiciary. Commissioner
James I. Shepard spoke of the importance of notice to the bankruptcy system. If the public's
right and interest is not protected in bankruptcy proceedings, he said, the system is not working
properly.

Notice to the Government - Rule 1007

The Committee, returning to its consideration of government noticing, discussed the draft
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of proposed Rule 1007(m), in particular the "safe harbor" provisions that safeguard the discharge
if the debtor incorrectly names a government agency or uses an address that is different from the
address in the clerk's register, but the creditor agency timely receives actual notice of the case.
Mr. Klee said the language should track that of § 523(a)(3). Mr. Sommer and Judge Kressel said
the provision should be rewritten more explicitly as a "safe harbor." Judge Duplantier asked how
many members thought there should be no "safe harbor." Only Mr. Kohn raised his hand. Judge
Duplantier asked how many members would favor language such as "the debtor may use" the
register address rather than "the debtor shall" use it. The show of hands was clearly in favor. Mr.
Klee observed that some circuits have ruled that if a requirement is in the rules and not followed,
the debtor is not discharged. Mr. Rosen said that whether an agency is correctly named should
not control whether a debtor receives a discharge in an actual notice situation. The draft of Rule
1007 was recommitted to the subcommittee.

Notice to the Government - Official Form 7
(Tax and Environmental Questions)

The Reporter introduced the discussion of the proposed addition of several tax questions
to Official Form 7, the debtor's Statement of Financial Affairs, and stated that the four questions
shown in the agenda book represent the Government Noticing Subcommittee's winnowing of the
submissions received from the Department of Justice. It was the subcommittee's judgment, he
said, that if any tax questions are added, the addition should be limited to the questions shown.
Mr. Sommer said that in the proposed new question 16, on line 3, the phrase "had been married"
should be changed to "was married." He also said some of the proposed questions overlap
existing ones, and the Committee should try to avoid duplication of information. He suggested
referring the proposed questions either to the Forms Subcommittee or the Style Subcommittee.

Mr. Smith said that proposed question 17 should clarify whether the word "owned" means
only 100 percent ownership or is intended also to cover partial ownership. He referred the
Committee to the current question 16, which is quite similar, and suggested that it could be
broadened to include proposed question 17. Mr. Smith also asked why the information on
former spouses is needed. Mr. Kohn said that is for community property purposes. Mr. Sommer
suggested substituting "if you listed community debts, name any former spouse." Mr. Klee said
trustees also would find the information useful for contribution purposes. Other suggestions by
members were to generally refine question 22 and add "If the debtor is a corporation .. . ," and in
question 23 to limit applicability to the debtor as an employer and possibly to corporations only.
The consensus was that these questions should not be added specially, but only when there
is a general review of forms.

Judge Small introduced the discussion of the proposed environmental questions by noting
that they pertain to identified claims only and do not include the disclosure of "imminent danger"
on property of the debtor, which Mr. Kohn advocates. Mr. Klee said he would want question
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24.a. limited to disclosure of notices actually received by the debtor and would want the clerk,
rather than the debtor, to mail the part of the statement containing the disclosures. The Reporter
said any requirement to mail part of the statement to creditors should be in the rules and that
Rule 1007 could provide for it. Mr. Batson asked whether affording environmental protection
agencies with extra information could open the door to requests for similar service by other
agencies. There was consensus that merely adding an instructional note to the form would
not be sufficient to require a debtor to mail a portion of its statement to certain creditors
and that, if the Committee approves such a requirement, it must be stated in the rules.

Mr. Smith said he thinks the "imminent danger" information should be disclosed. Mr.
Klee said that goes beyond the debtor-creditor relationship and had Fifth Amendment
implications. Judge Robreno suggested that such information would be appropriate to inquire
about at a § 341 meeting. Judge Gettleman asked whether such disclosures would go beyond
what the environmental laws would require. Judge Cristol said environmental issues generally
arise in a chapter 7 case where there is a fight between the bank, the trustee, and the other
creditors over who will bear the expense of cleanup, and the sooner the existence of an
environmental problem is known the better it is for all. Mr. Sommer asked whether it is so
important that the participants in the case need the information sooner than the § 341 meeting.
Mr. Patchan said it should be known to the U.S. trustee, who appoints the case trustee, before the
appointment is made and suggested that there should be a requirement in the rules for separate
notice. Mr. Foltz stated that question 24, as drafted, would not have disclosed the problems he
has encountered, which included representing a debtor that had hazardous biomedical material on
its premises. Mr. Foltz said he would like the substance creating an "imminent danger" to be
identified and thinks it should be disclosed immediately. Mr. Klee said there should be a
distinction between different types of debtors and what is required of them. He said he supports
requiring disclosure by a business and thinks the standard should be that the substance does,
rather than may, pose a hazard. Mr. Batson suggested that the standard should be "imminent
threat to public health and safety," including environmental safety.

Concerning the general principle of requiring disclosure, the vote was in favor, with
one opposed. Turning to the mechanism for establishing the requirement, Professor Resnick
suggested that the disclosures in question may go beyond what already is required under § 521
and need a statutory change, especially if separate notice is to be given. Mr. Patchan again
supported special notice to the U. S. trustee as the person most likely to respond immediately.
Professor Resnick suggested there could be a checkbox on the petition, and checking the box
would signal the clerk to notify the U. S. attorney immediately. Judge Cordova said the U.S.
trustee should receive the notice, not the U. S. attorney. Judge Robreno said he favors using the
statement of affairs rather than adding to the filing requirements set out by Congress. He said he
also was concerned about how the word "imminent" would be interpreted. Mr. Rosen said that in
a bankruptcy, the property is transferred to a new person, the trustee, who should know the risk
being undertaken.
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The Reporter suggested that a two-step disclosure might be possible, with items that
create an imminent danger and need urgent attention to be disclosed on Day 1, and other items
that are not urgent disclosed in the statement of affairs. A show of hands indicated that the
Committee generally favored a two-stage approach, with one opposing vote and two abstentions.
A second vote showed nine members favoring broad disclosure at the outset, including both
urgent and non-urgent items. Professor Resnick said he thought disclosure might be more
effective if limited to matters that require urgent attention. He said this could be done with a box

labeled "Check here and give a brief description." Mr. Sommer said he favored a combination of
a rule and form to go out for comment with the rule amendment. Judge Donald said the
requirement should be only for disclosure of hazards known to the debtor, with a duty to amend
based on later information.

The Committee determined to recommit to the Forms Subcommittee the issue of
environmental disclosures, both those that present an "imminent danger" and those for
which disclosure is less urgent.

Litigation Subcommittee - Rules 9013 and 9014

The Reporter introduced the discussion by reviewing the Committee's action at the
March 1997 meeting approving in principle the subcommittee's proposed amendments, subject
to further refinement, review by the Style Subcommittee, and deferral of certain issues. He said
he had submitted the drafts to the Style Subcommittee of the Standing Committee for its
recommendations, and that the Advisory Committee's own Style Subcommittee had gone over

those recommendations in a telephone conference in which the Litigation Subcommittee
chairman, Mr. Klee, also had participated. Professor Resnick said that during the summer he
also had reviewed the rules generally to identify those that would require conforming
amendments. He said that as a result of this review he also wanted to bring back to the
Committee the matter of amending Rule 9034, which governs notice to the United States trustee.
A proposal to amend that rule had been defeated at the March 1997 meeting, but deleting notice
to the U.S. trustee as part of the conforming of rules to the proposed Rules 9013 and 9014 might
cause the Committee to take a different view of amending Rule 9034, he said. Professor Resnick
described the various agenda materials: Exhibit A contains the style revision, with portions
related to deferred issues shown in brackets; Exhibit B is identical to Exhibit A, but marked to
show some additional proposals from the Reporter that resulted from his review of other rules;
Exhibit C lists proposed amendments to 20 rules to conform to the proposed amendments to
Rules 9013 and 9014; Exhibit D contains proposed amendments to Rule 1006, deferred at the
March 1997 meeting; and Exhibit E shows proposed amendments to Rule 1007 that were
approved in principle at the March 1997, subject to further refinement.

Judge Duplantier said that, although the Committee had approved in principle the
proposed amendments to Rules 9013 and 9014, the proposals were open to reconsideration and
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he noted that Judge Robreno had written a letter describing a different approach. Judge
Robreno's letter, which was distributed to the Committee separately from the agenda book,

would be discussed at the appropriate moment, he said. Speaking for himself, Judge Duplantier

said his objective in managing litigation is to identify the big case early on, so it can be singled
out for special attention and management. The routine matters, however, should not be unduly

burdened with requirements that are needed only in a big case. He suggested as targets for
deletion from proposed Rule 9014 two items that he thinks will burden routine matters and can

be specially provided for when needed: the list of witnesses, and the 25-day response time. He

said that motion practice is similar to discovery; the problems are in the big cases.

Mr. Smith said the attorney for the movant usually knows when a matter is complex and

should trigger the extraordinary procedures, but Judge Duplantier said it may sometimes be the

responder who creates the complexity. Judge Robreno spoke generally against the proposed
Rule 9014(m), which gives the court discretion to depart from the prescribed procedures. He

said it seemed to him to be like the opt-out provided in Federal Rule of Civil Procedure 26(a) and
is really like adopting no rule. He also said the draft seems to be legislating for the
extraordinary, while he prefers an approach that states basic principles for all, leaving the court to

give directions in major matters. Judge Duplantier said he did not think proposed subdivision
(in) would create a general opt-out.

Mr. Klee reviewed the status of the litigation project. Like Gaul, he said, it is divided
into three parts. Adversary proceedings comprise one part, and are not affected by the proposals.

Proposed Rule 9013 is another part, addressing matters that usually proceed unopposed, and the

proposals concerning these appear to enjoy broad support within the Committee. Proposed Rule

9014 is the third part, and there are three approaches within the Committee: Judge Robreno's,

Judge Duplantier's, and the subcommittee's draft. The Committee then turned to the materials
and considered the proposals in order.

The Reporter noted that the first bracketed material in the draft of Rule 9013 is

subdivision (a)(5), concerning an application for approval of employment of a professional.
Professor Resnick said that deleting the brackets would create a conflict with what is proposed
for Rule 2014 and that perhaps the best course would be to delete (a)(5) from Rule 9013
altogether and leave Rule 2014 as a stand-alone rule. There was no opposition to deleting
subdivision (a)(5).

The next bracketed subdivision is (a)( 11), which addresses a request for examination
under Rule 2004, and the Reporter noted that the Rule 2004 Subcommittee had decided to table
the proposals to require notice of a Rule 2004 examination. Deleting subdivision (a)(1 1), he
said, would leave the question of notice to local rule. Mr. Klee made a motion to retain
subdivision (a)(11) (and delete the brackets), which carried by a vote of 7 to 6.
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Turning to Exhibit B, which includes additions made to the draft after the Reporter's
review of other rules, there was consensus to retain subdivision (a)(14), concerning
conditional approval of a disclosure statement under Rule 3017.1. With respect to subdivision
(a)(1 5), concerning protection of secret, confidential, scandalous, or defamatory materials, Judge
Robreno raised the issue of public interest. A motion to include subdivision (a)(15) drew a tie
vote of 6 to 6, which the Chairman resolved by voting to include (a)(15).

Judge Kressel expressed concern about the provision in subdivision (e) that the applicant
is to serve the order, once it has been signed by the judge. Judge Kressel said the rule needs to
ensure that the order is served, because the clerk will docket it and the appeal time will begin to
run. He said he thinks the rule should require that, if the court issues an order, the clerk must
serve a copy on the applicant, any entity listed in Rule 9013(c), and any other entity the court
directs. A motion to amend the draft to require the clerk to serve any order carried by a
vote of 9 to 2.

A motion to approve proposed Rule 9013 as amended at the meeting carried on a
voice vote.

Turning to the subcommittee's draft of Rule 9014, the Chairman said the draft is nearing
completion. He said he would like to shorten the response time, put the burden on the
respondent to say the matter is complex and needs more time.

Judge Robreno made a motion to substitute his draft. He said the essence of his proposed
rule is its subdivision (c). Under his draft rule, he said, the rule would state the principles, and
the details would be left to local rule. Judge Robreno said the proposed substitution would
provide a mandate to bankruptcy courts to refrain from awarding relief unless a court found that
the party against whom relief was sought had been afforded, in the circumstances, 1) adequate
notice of the hearing, 2) an opportunity to respond to the administrative motion, 3) an
opportunity to offer evidence on any contested issues, 4) an opportunity to cross examine adverse
witnesses, and 5) an opportunity for discovery in the circumstances.

Mr. Sommer said he supports the principle of uniformity and would publish the
subcommittee's draft. Judge Kressel agreed and said the sole finding of the FJC study was a
desire for uniformity. He said the Committee should publish the draft and see what the
comments are. Professor Tabb said the draft seems to him to be micromanagement. Professor
Resnick said he did not agree and noted that the draft had been streamlined since two meetings
prior. He also observed that the policy of the Standing Committee is uniformity in rule and
against local rules. Judge Cordova said the draft appears to be unduly complicating motion
practice, and the only items needed are notice to the opposing party, and opportunity to respond
(which should be ten days), and reasonable time to be heard. Judge Donald said the procedures
look more complicated on paper than they would be in practice, and Judge Duplantier and Mr.
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Sommer agreed. The Reporter said the trend in the civil rules with respect to discovery is toward

limiting the number of depositions and interrogatories. This is a technique for identifying the big

case, he said, because studies show that in most cases discovery takes less than three hours, and a

need for more than the rule permits forces the parties to go to the judge. If the draft of Rule 9014

is amended to make the response time ten days, he said, that would have a similar result of

sending the parties in a complex matter to the judge with a request for more time. The motion

to substitute Judge Robreno's draft for the subcommittee's draft of Rule 9014 failed by a

vote of 3 to 9.

The Committee then turned to the subcommittee's draft of Rule 9014. The Chairman

said the rule should be drafted so that in a non-routine matter, the respondent can request more

time. Mr. Smith said the extension should be automatic if there is a response. The Reporter said

this extension already is built-in, because, if there is a response, the first hearing is a status

conference (unless there is no genuine triable issue of fact). Judge Small said he thinks the

shortest response time possible would be 15 days. Others suggested ten days, with 24 hours for

further response from the movant, or with three days for further response. Mr. Sommer said

shortening the time is workable so long as the rule retains the "at least" language, so the time can

be extended. A suggestion to establish 15 days as the time for response, with five days for

further response, drew 9 votes in favor. A subsequent motion to change the 15 days to 20

days carried by a vote of 8 to 2.

A motion to strike the requirement that the movant (lines 31-35) and the respondent

(lines 95-101) provide witness lists with their initial pleadings carried, 7 to 3.

The Committee then began a subdivision-by-subdivision review of the subcommittee's

draft. In response to a question about the inclusion in subdivision (a)(2) of the approval of a

disclosure statement and the confirmation of a plan as matters to which Rule 9014 would not

apply, the Reporter said no motion or status conference is required for these matters now, that the

Code requires the court to hold a confirmation hearing, and that Rule 9014 would allow the court

to skip the confirmation hearing if no objection were filed. A motion to apply Rule 9014

procedures to Rules 3017, 3019, and 3020(b) carried by a vote of 6 to 5. Judge Kressel said it

is the objection to a disclosure statement or to confirmation of a plan that triggers Rule 9014

now, and that should continue. The Reporter said any motion involving valuation needs an

attached appraisal under the subcommittee's draft, which may not be appropriate for a disclosure

statement or a plan. A motion that Rule 9014 apply to these matters but that the objection

be the initiating "motion" failed by a vote of 3 to 6. Mr. Klee reiterated that the survey showed

people think there are too many different procedures in the rules. The Reporter noted that there

also is a conflict with existing Rule 2002(b), which requires a 25-day notice of a hearing on

approval of a disclosure statement or confirmation of a plan. A motion to reconsider and carve

out Rules 3017 and 3020(b) from Rule 9014 carried by a vote of 10 to 1. A motion to retain

the reference to Rule 3015(g), modification of a chapter 13 plan, in subdivision (a)(2)
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carried 8 to 2. [Subsequently, the Committee determined that Rule 3015(g) is to be

governed by Rule 9014.] The Committee then agreed to amend Rule 3019 to provide that a

request for a determination that a class be deemed unaffected by a plan is governed by

Rule 9014. The Committee decided to delete as redundant, however, the reference to Rule

3017.1, because it is included in Rule 9013(a) which is carved out generally.

In subdivision (a)(5), the Committee also determined to delete the word "other" in

line 18 and to insert the word "the" after the word "or" in line 19. The Committee voted 7

to 2 to retain subdivision (b)(3)(C), requiring the movant to provide a copy of any valuation

report when valuation is "an" (rather than "at") issue.

Concerning subdivision (c), Mr. Sommer said there is an ambiguity surrounding the

phrase "at least" when applied to the time limit that could permit a party to file a motion and wait

to serve it. The Reporter asked whether the court can change time periods other than under Rule

9014, which permits such changes in a particular case only. The Committee voted 7 to 4 in

favor of allowing the court to circumvent the "at least" and allow a local rule to provide for

a longer initial time period. Judge Duplantier said this action would destroy uniformity, and in

a second vote, the Committee reversed and voted 8 to 3 against a local rule opt-out.

In subdivision (c)(1)(F), the Committee determined to insert the word "on" after

"lien" in line 60 and to delete the word "adversely" in line 62. In subdivision (c)(1)(G), the

Committee inserted the words "to service" after "entitled" in line 64.

Concerning subdivision (h)(1)(C), a member questioned whether the shortened time

period provided in the subcommittee's draft would be workable with the shortened answer time

voted earlier. The Committee voted 4 to 3 against shortening these periods and then voted

to delete the subdivision entirely. Upon a motion to reconsider, subdivision (h)(1)(C) was

restored with the phrase "30 days" in line 141 deleted and the brackets surrounding "10

days" deleted in line 143. The Committee voted to delete subdivision (h)(2), which Judge

Gettleman had pointed out as redundant of Federal Rule of Civil Procedure 37.

In subdivision (i)(1)(B), line 171, the Committee discussed how much notice the court

should be required to give when it decides that the first hearing in a matter will be an evidentiary

hearing. Five members favored three days, but Mr. Batson wanted a longer time. Mr. Klee said

a longer time would not work when the response does not come in until five days before the

originally scheduled hearing date. Both Rule 9006 and subdivision (n) of the (Exhibit B) draft

allow for alteration of time periods, he said, and the Reporter suggested that line 171 could
simply require "reasonable" notice. The Committee voted 7 to 3 in favor of requiring

reasonable notice. In subdivision (i)(2), line 181, the Committee changed "unrepresented"
to "not represented."
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In subdivision (1), line 211, the Committee agreed to delete the brackets around
"7009" in the list of adversary proceeding rules that will apply. In lines 216-17, and in

subdivision (n), line 229, the Committee determined to delete the phrase "within the time
necessary." In subdivision (n), line 225, the Committee also determined to delete the phrase

"with or without prior notice."

The Chairman requested that, for the publication of the draft for comment, the

Reporter and Mr. Klee write an introduction to the litigation package that would tell

members of the bench and bar what to focus on, such as the issues just debated by the

Committee. Ms. Wiggins suggested as a model the "Call for Comment" that accompanied the

preliminary draft of Rule 11 of the Federal Rules of Civil Procedure. Judge Robreno asked if

any report or other document accompanying the package would contain a disclaimer that it is not

approved by the Committee. The Reporter said he envisioned a report to the Standing

Committee that the Committee would ask to have published with the preliminary draft. At the

Chairman's request, the Reporter and Mr. Klee agreed to have the report ready in time to

include in the agenda book for the March 1998 meeting.

A motion to adopt the subcommittee's draft of Rule 9014 as amended at the meeting
carried by a vote of 8 to 3.

Litigation "Package" - Conforming Amendments to Other Rules

The Committee then turned to Exhibit C, which contains proposed conforming

amendments to other rules that would be required if proposed Rules 9013 and 9014 become

national rules. The Reporter noted that he had included style changes also, and that, if approved

by the Committee, these amendments still would have to be reviewed by the style subcommittees

of the Standing Committee and the Advisory Committee.

Rule 1014. The Committee approved the Reporter's draft with one change,
inserting in line 17, before the word "transfer," the phrase beginning on line 18 "if the court
determines .... "

Rule 1017. The Reporter noted that Rule 1017(c), which is shown as deleted because it

would conflict with proposed Rule 9014, had been published for comment. He said the

subdivision would simply remain in effect if Rule 9014 does not become effective. The
Committee changed the word "motion" to "application" in subdivision (f)(2), line 40, and
approved the Reporter's draft.

Rule 2001. The Committee approved the Reporter's draft.

Rule 2004(a) (Not in materials.) The Committee determined to change the word
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"motion" to "application."

Rule 2007. The Reporter noted that the changes shown are all stylistic except for the

addition of a provision that the matter is governed by Rule 9014. The Committee approved the
Reporter's draft.

Rule 2016. The Reporter said he had restyled the rule, making substantive changes only

to change "application" to "motion" and provide that Rule 9014 governs. The Committee
changed the word "request" on line 28 to "motion," changed "applies" to "apply" in line 56,
and changed "application" to "motion" in line 57. The Committee approved the Reporter's
draft with the changes noted.

Rule 3001. It was noted that the response time in the current rule would be shortened as a

consequence of bring the matter under Rule 9014. The Committee approved the Reporter's
draft.

Rule 3006. The Committee discussed whether the rule should say "claim" or " proof of

claim," and Judge Cordova noted that usage is inconsistent throughout the rules. The
Committee approved the Reporter's draft.

Rule 3007. The Reporter noted that conforming the procedure for objecting to a claim
would shorten the response time from 30 days to 15 and change the procedures generally, by

requiring that the matter be set for hearing and a status conference be held. Judge Kressel said he
thinks the existing rule contemplates that some basis for the objection will be stated in the papers
filed. Several members thought the response time should be longer, wanted to retain the 30 days,
and change the response time in Rule 9014 to 30 days also (subdivision (c)(1), line 43). Mr.
Patchan said the Rule 9014 procedures would burden the pro se party and generate unnecessary
paper to get the matter before the court. The Committee approved the Reporter's draft with
the following changes. In line 2, insert "except that the motion shall be served and filed at
least 30 days before the hearing" after "Rule 9014"; in line 6, change "If" to "But", and
delete the word "is" before the word "joined"; and, line 7, delete the comma and substitute
"is" for "it becomes."

Rule 3012. The Committee deleted the phrase "of a party in interest" and approved
the Reporter's draft.

Rule 3013. The Committee approved the Reporter's draft.

Rule 3015. Subdivision (f), objection to confirmation, the Reporter said, would be a
stand alone procedure, and the changes from the current rule would be to provide for service as
in Rule 9014 and to make discovery available. A member raised the issue of whether there
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should be a deadline for filing an objection, and the Committee decided to delete the word
"timely" from line 14. The Committee also struck the text of subdivision (g), subject to
review by the Reporter. Subdivision (g) is to remain, but simply say that modification of a
plan after confirmation is governed by Rule 9014. The Committee approved the
Reporter's draft with the changes specified.

Rule 3020(b)(1). After discussion, the Committee decided to change the first sentence
back to the passive voice, and approved the Reporter's draft, with that change.

Rule 4001. Professor Resnick explained that most of the changes he was recommending
are to eliminate redundancies, state that Rule 9014 applies, or make style improvements. The
Committee approved the Reporter's draft.

Rule 6004. The consensus was that the redrafting effort had become overzealous with
respect to the rearranging of the paragraphs. The Committee directed that the paragraphs be
restored to the order in which they appear in the existing rule and that lines 11 - 13 and 38
- 42 be restored to the passive voice. The Committee also changed the reference to "(d)" in
line 11 to "(e)" and decided to move the clause on lines 35 - 38 beginning "to all creditors" to
form an insert at line 33, after the word "give." When redrafted, Judge Duplantier said, the
rule should make it clear that a sale may be accomplished by notice, but, if an objection is
filed, Rule 9014 applies and the objection is treated as a response. The objector should be
required to obtain a hearing date if none has been set in the notice. In addition, the
Committee decided to delete the bracketed language at lines 49 - 51. The Committee
approved the Reporter's draft, subject to the changes stated.

Rule 6006. The Committee approved the Reporter's draft.

Rule 6007. The Committee restored the phrase "or debtor in possession" on lines 3
and 4, which had been marked for deletion by the Reporter, and inserted in line 15 after the
word "is" the phrase "treated as a motion." The Committee also directed that Rule 6007(b)
also be amended to provide that Rule 9014 applies. The Committee approved the
Reporter's draft, subject to the changes stated.

Rule 9006. The Committee approved the abrogation of subdivision (d), and noted a
typographical error in identifying the subdivision in the Committee Note.

Rule 9017. The Committee approved the Reporter's draft.

Rule 9021. The Committee approved the Reporter's draft.

Rule 9034. The Committee deleted lines 27 and 28 and approved the Reporter's
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draft.

Rule 1006. Turning to Exhibit D, the Reporter explained that Rule 1006 would be a

stand alone rule. The change to the existing rule is to substitute the word "request" for the word

"application," as that is now a specific procedure governed by Rule 9013. The Reporter said he

also had made substantive clarifications about pre- and post-petition payments to bankruptcy
petition preparers. The Committee approved the Reporter's draft.

Rule 1007. (Exhibit E.) The Reporter noted that this also is a stand alone rule which the

Committee had previously approved and is back for review after redrafting. After changing the
word "is" in line 16 to "are," the Committee approved the Reporter's draft.

The Reporter said these 23 rules will be submitted to the two style subcommittees and

then reviewed by the Committee at the March 1998 meeting.

Rule 2002(a)(6)

After discussion of the Reporter's draft of amendments to raise from $500 to $1000 the

amount of a fee request that would trigger notice to all creditors, the Committee inserted in line
9 of the draft the phrase "of an entity," deleted line 11, and substituted the word "request"
for the word "hearing" in line 12. The Committee approved the Reporter's draft with the
changes noted.

Rule 2002(g)

This rule requires the clerk to use the address provided by a creditor in a filed proof of

claim, if that address differs from the one listed on the schedules filed by the debtor. The rule

allows the clerk to ignore any new address on a proof of claim, however, if a notice of no

dividend has been given. The Reporter noted that Bankruptcy Judge Paul Mannes, the former

chairman of the Committee, had suggested that, in a case in which assets later appear and a

further notice of possible distribution must be sent, any address provided by a creditor on a proof

of claim should be used. A motion to adopt the Reporter's draft, except the portion that
requires the use of an address provided in a proof of claim, failed by a vote of 3 to 9. A
motion to adopt the Reporter's draft carried by a vote of 9 to 0. A member requested that the

Style Subcommittee give particular attention to this amendment, especially to clarifying the

purpose and use of the word "subsequent" in line 10.

Alternative Dispute Resolution Subcommittee

Professor Tabb stated that the subcommittee is in a watching mode. The FJC has
completed a survey aimed at discovering whether problems exist, he said. A second survey to
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explore any problems found in the initial one remains a possibility, he said. Mr. Niemic reported
on the preliminary results of the survey. He said a very small number of problems had been
reported, leaving the Committee to consider whether any problems in the areas of mediator
confidentiality and ex parte communication between the mediator and the judge should be
tolerated. Mr. Klee indicated he would be interested in whether the results of the survey differed
depending on whether the mediator was paid or was a volunteer. He said he also is interested in
how frequently the ex parte contact between the judge and the mediator was with the consent of
the parties.

Field Trip to Courtroom 21

The Committee visited Courtroom 21, which is located at the Marshall-Wythe School of
Law of the College of William and Mary. Professor Frederic I. Lederer of the law school faculty
demonstrated some of the special features of the courtroom, which include video-conference
participation by judges at remote locations, video presentation of evidence, and real time court
reporting. Ms. Morris used the facilities to explain and demonstrate for the Committee the
electronic filing system now being used in the Manhattan office of the bankruptcy court for the
Southern District of New York. The Committee could view actual documents filed in cases, and
Ms. Morris demonstrated the procedures an attorney would use to file a new document in one of
the cases on the system. A private vendor of an electronic filing system also made a
presentation.

Miscellaneous Matters

The Committee discussed dates and locations for the autumn 1998 meeting. Members
appeared to favor New York, Boston, New England, Sun Valley, or the north rim of the Grand
Canyon as possible locations. Staff will explore availability of space at these locations for
October 8 - 9, 1998.

All other matters on the Committee's agenda were put over to the March 1998 meeting.

Respectfully submitted,

Patricia S. Channon

Draft 3/2/98





Items 3 through 5 will be oral reports.





0)



TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES

FROM: ALAN N. RESNICK, REPORTER

RE: PRELIMINARY DRAFT OF PROPOSED AMENDMENTS
PUBLISHED IN 1997

DATE: FEBRUARY 22, 1998

In August 1997, a preliminary draft of proposed amendments to the Bankruptcy

Rules was published for comment by the bench and bar. The published draft, which is

enclosed as Exhibit A, includes proposed amendments to Rules 1017, 1019, 2002, 2003,

3020, 3021, 4001, 4004, 4007, 6004, 6006, 7001, 7004, 7062, 9006 and 9014.

The public comment period ended on February 15, 1998. The Advisory

Committee received 14 letters commenting on the proposed amendments. A public

hearing scheduled for January 30, 1998, was canceled for lack of witnesses.

For your convenience, I have summarized the public comments and have divided

the summaries into several categories. These summaries are in Exhibit B. The

summaries are only brief descriptions and are not intended to serve as substitutes for the

letters. Copies of the letters, appearing in the order in which they were received and

identified by number, are enclosed as Exhibit C.

Need for a Conforming Amendment to Rule 9006(b)(2)

Rule 1017(b)(3) provides that notice of an order dismissing a case for failure to

pay the filing fee must be sent to all creditors within 30 days after dismissal. The

preliminary draft of proposed amendments to the Bankruptcy Rules published in August



would delete Rule 1017(b)(3) as unnecessary ( Rule 2002(f) requires the clerk to send

creditors notice of dismissal of a case regardless of the grounds for dismissal).

In again reviewing the proposed amendments, I discovered that a technical

amendment must be made to Rule 9006(b)(2) to conform to the deletion of Rule

1017(b)(3). I suggest that the following amendment to Rule 9006(b) be adopted:

(2) Enlargement Not Permitted. The court may not enlarge the time for

taking action under Rules 1007(d), 107(b)(3) 2003(a) and (d), 7052, 9023,

and 9024.

Committee Note

Rule 9006(b)(2) is amended to conform to the abrogation of
Rule 1017(b)(3).

This change is technical and would not require publication for comment. I

recommend that this amendment be added to the package of proposed amendments.

At the March meeting in Little Rock, after considering the public comments

and my suggested amendment to Rule 9006(b)(2), the Advisory Committee will be asked

to vote on the proposed amendments and, if approved, they will be presented to the

Standing Committee at its June meeting.
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES

August 1997

TO THE BENCH, BAR, AND PUBLIC:

The Judicial Conference Advisory Committees on the Bankruptcy
and Criminal Rules have proposed amendments to the federal rules and
requested that the proposals be circulated to the bench, bar, and public for
comment The advisory committee notes explain the proposals.

We request that all suggestions and comments, whether favorable,
adverse, or otherwise, be placed in the hands of the Secretary as soon as
convenient and, in any event, no later than February 15, 1998. All
communications on rules should be addressed to the Secretary of the
Committee on Rules of Practice and Procedure, Administrative Office of the
United States Courts, Washington, D.C. 20544.

To provide persons and organizations wishing an opportunity to
comment orally on the proposed amendments, a hearing is scheduled to be
held on the amendments to the Bankruptcy Rules in Washington, D.C. on
January 30, 1998; and to the Criminal Rules in New Orleans, on December
12, 1997.

Those wishing to testify should contact the Secretary of the
Committee at the above address at least 30 days before the hearing. The
advisory committees will review all timely received comments and will take
a fresh look at the proposals in light of the comments. If an advisory
committee approves a proposal, it and any revisions as well as a summary of
all comments received from the public will then be considered by the
Standing Committee. All comments are made part of the official record and
are available for public inspection.

The Judicial Conference Standing Committee on Rules of Practice
and Procedure has not approved these proposals, except to authorize their
publication for comment. The proposed amendments have not been
submitted to or considered by the Judicial Conference of the United States or
the Supreme Court.

Alicemarie H. Stotler Peter G. McCabe
Chair Secretary
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SECRETARY
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BANKRUPTCY RULES

PAUL V. NIEMEYER
TO: Honorable Alicemarie H. Stotler, Chair CrILRULES

Standing Committee on Rules of Practice D.LOWELLJENSEN
and Procedure CRIMINAL RULES

FROM: Honorable Adrian G. Duplantier, Chair FERNM.SMITH
Advisory Committee on Bankruptcy Rules EVIDENCERULES

DATE: May 12, 1997

RE: Report of the Advisory Committee on Bankruptcy Rules

Introduction

The Advisory Committee on Bankruptcy Rules met on March 13-
14, 1997, in Charleston, South Carolina.

* * * * *

I. Action Items

* * * * *

B. Preliminary Draft of Proposed Amendments to Bankruptcy
Rules 1017. 1019. 2002. 2003. 3020. 3021. 4001. 4004.
4007. 6004. 6006. 7001. 7004. 7062. 9006. and 9014
Submitted for AoDroval to Publish.

1. Synopsis of Proposed Amendments:

(a) Rule 1017 is amended to specify the parties
entitled to notice of a United States trustee's motion
to dismiss a voluntary chapter 7 or chapter 13 case
based on the debtor's failure to file a list of
creditors, schedules, and statement of financial
affairs. Currently, all creditors are entitled to
notice of a hearing on the motion if it is a chapter 7
case. To avoid the expense of sending notice to all
creditors, the proposed amendments provide that the
debtor, the trustee, and any other entities specified
by the court, are the only parties entitled to notice.
The rule is amended further to provide that a motion to
suspend all proceedings in a case or to dismiss a case
for substantial abuse of chapter 7 is governed by Rule
9014. Other amendments are stylistic or designed to
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delete redundant provisions that are covered by other
rules.

(b) Rule 1019 is amended (1) to clarify that a motion
for an extension of time to file a statement of
intention regarding collateral must be filed or made
orally before the time expires; (2) to provide that the
holder of a postpetition, preconversion administrative
expense claim is required to file a request for payment
under § 503(a) of the Code, rather than a proof of
claim; and (3) to conform the rule to the 1994
amendment to § 502(b) (9) and to the 1996 amendment toRule 3002(c) (1) regarding the 180-day period for filing
a claim of a governmental unit. Other amendments are
stylistic.

(c) Rule 2002(a)(4) is amended to delete the
requirement that notice of a hearing on dismissal of a
chapter 7 case based on the debtor's failure to file
required lists, schedules, and statements, must be sent
to all creditors.. This amendment conforms to the
proposed amendments to Rule 1017 which requires that
the notice be sent only to certain parties. This
subdivision is amended further to delete the
requirement that notice of a hearing on dismissal of
the case based on the debtor's failure to pay the
filing fee must be sent to all creditors. Rule 2002(f)
is amended to provided for notice of the suspension of
proceedings under § 305 of the Code.

(d) Rule 2003(d) is amended to require the United
States trustee to mail a copy of the report of a
disputed election for a chapter 7 trustee to any party
in interest that has requested a copy of it. Also, the
amended gives a party in interest ten days from the
filing of the report, rather than from the date of the
meeting of creditors, to file a motion to resolve the
dispute. These amendments and other stylistic
revisions are designed to conform to proposed
amendments to Rule 2007.1(b)(3) on the election of a
trustee in a chapter 11 case.

(e) Rule 3020(e) is added to automatically stay for-
ten days an order confirming a chapter 9 or chapter 11
plan so that parties will have sufficient time to
request a stay pending appeal.
(f) Rule 3021 is amended to conform to the amendments
to Rule 3020 regarding the ten-day stay of an order
confirming a plan in a chapter 9 or chapter 11 case.
The other amendments are stylistic.

(g) Rule 4 001(a) (3) is added to automatically stay
for ten days an order granting relief from an automatic

4



stay so that parties will have sufficient time to
request a stay pending appeal.

(h) Rule 4004(a) is amended to clarify that the
deadline for filing a complaint objecting to discharge
under § 727(a) is 60 days after the first date set for
the meeting of creditors, whether or not the meeting is
held on that date. Rule 4004(b) is amended to clarify
that a motion for an extension of time for filing a
complaint objecting to discharge must be filed before
the time has expired. Other amendments are stylistic.

(i) Rule 4007 is amended to clarify that the deadline
for filing a complaint to determine dischargeability of
a debt under § 523(c) of the Code is 60 days after the
first date set for the meeting of creditors, whether or
not the meeting is held on that date. This rule is
amended further to clarify that a motion for an
extension of time for filing a complaint must be filed
before the time has expired. Other amendments are
stylistic.

(j) Rule 6004(g) is added to automatically stay for
ten days an order authorizing the use, sale, or lease
of property, other than cash collateral, so that
parties will have sufficient time to request a stay
-pending appeal.

(k) Rule 6006(d) is added to automatically stay for
ten days an order authorizing the trustee to assign an
executory contract or unexpired lease under § 365(f) so
that parties will have sufficient time to request a
stay pending appeal.

(1) Rule 7001 is amended to recognize that an
adversary proceeding is not necessary to obtain
injunctive or other equitable relief when the relief is
provided for in a chapter 9, chapter 11, chapter 12, or
chapter 13 plan. Other amendments are stylistic.

(m) Rule 7004(e) is amended to provide that the ten-
day time limit for service of a summons does not apply
if the summons is served in a foreign country.

(n) Rule 7062 is amended to delete the additional
exceptions to Rule 62(a) F.R. Civ. P. The deletion of
these exceptions-which are orders issued in contested
matters rather than adversary proceedings-is consistent
with the amendment to Rule 9014 that renders Rule 7062
inapplicable to contested matters. For proposed
amendments that provide a new automatic ten-day stay of
certain orders, see the amendments to Rules 3020, 3021,
4001, 6004, and 6006.

5



(o) Rule 9006(c)(2) is amended to prohibit the
reduction of time fixed under Rule 1019(6) for filing a
request for payment of an administrative expense
incurred after the commencement of a case and before
conversion of the case to chapter 7.

(p) Rule 9014 is amended to delete Rule 7062 from the
list of Part VII rules that automatically apply in a
contested matter. Rule 7062, which provides that Rule
62 F.R.Civ.P. is applicable in adversary proceedings,
is not appropriate for most orders grantihg or denying
motions governed by Rule 9014. For proposed amendments
that provide a new automatic ten-day stay of certain
orders to that parties will have sufficient time to
obtain a stay pending appeal, see the amendments to
Rules 3020, 3021, 4001, 6004, and 6006.

* * * * *



PROPOSED AMENDMENTS TO THE FEDERAL RULES
OF BANKRUPTCY PROCEDURE

Rule 1017. Dismissal or Conversion of Case; Suspension

1 (a) VOLUNTARY DISMISSAL; DISMISSAL

2 FOR WANT OF PROSECUTION OR OTHER CAUSE.

3 Except as provided in §§ 707(a)(3), 707(b), 1208(b), and

4 1307(b) of the Code, and in Rule 101 7(b). (c). and (e). a case

5 shall not be dismissed on motion of the petitioner, or for want

6 of prosecution or other cause, or by consent of the parties.

7 before priorLt a hearing on notice as provided in Rule 2002.

8 For such the purpose of the notice, the debtor shall file a list

9 of all creditors with their addresses within the time fixed by

10 the court unless the list was previously filed. If the debtor

11 fails to file the list, the court may order the debtor or another

12 entity to prepare and file it peai and fifin1 by th

New matter is underlined; matter to be omitted is lined through.

7



2 FEDERAL RULES OF BANKRUPTCY PROCEDURE

13 debto r othe ti .

14 (b) DISMISSAL FOR FAILURE TO PAY

15 FILING FEE.

16 (1) Fot failure to pay any intstallmenllkt of

17 thefic ing fee; If any installment of the filing fee has

18 not been paid, the court may, after a hearing on notice

19 to the debtor and the trustee, dismiss the case.

20 (2) If the case is dismissed or thc case

21 closed without full payment of the filing fee, the

22 installments collected shall be distributed in the same

23 manner and proportions as if the filing fee had been

24 paid in full.

25 (3) Notice of dismi55al fiailur to pay

26 th fic i 1g fee sall IA; given within 30 dayS aftCL the

27 _ims to c 1Jitoa r on UIt1eft of ediJtoi

28 and to thoe have fild claims, in tL

8



FEDERAL RULES OF BANKRUPTCY PROCEDURE 3

29 vidd in R-tic 2002.

30 (c) DISMISSAL OF VOLUNTARY CHAPTER

31 7 OR CHAPTER 13 CASE FOR FAILURE TO TIMELY

32 FILE LIST OF CREDITORS. SCHEDULES. AND

33 STATEMENT OF FINANCIAL AFFAIRS. The court may

34 dismiss a voluntary chapter 7 or chapter 13 case under

35 § 707(a)(3) or § 1307(c)(9) after a hearing on notice servedby

36 the United States trustee on the debtor. the trustee. and any

37 other entities as the court directs.

38 (c) () SUSPENSION. The court shall not dismiss a

39 case or suspend proceedings under § 305 before A case -sh

40 nt be dmisd L proceedings s puait to § 305

41 of the Cod' PiOi to a h ear in g o n n o tic e as p ro vi d ed in Ru le

4 2 2 0 0 2 (a ) .

43 (d) PREDURE FOR DISMSSAL OR

4 4 C ON VER SIO N . A 1 oc~ding to d s ciiss a CaS or convert-a

9



4 FEDERAL RULES OF BANKRUPTCY PROCEDURE

45 case to uiathe. captr, excelpt pu±suant to §§70(a), 707(b),

46 1l12(a), 1208(a) uL (b), O 1307(a) OL (I) of th Ceoe, is

47 goverIId by Rulc 9014. CeOnVCLi0L uL dismissal pFu±ualt lo

48 §§706(a), 1112(a), 1208(b), or 1307(b) shal1 be O. mnotiou

49 filed and served as Ycqunrd by Rulc 9013. A* chate 12 O.

5 0 chapLter 13 c 5Lall be convete witLout cott o.dcL Of! tIh

51 fiin lby the delbtoL of a notice of conveivso pursulant lo

52 §§1208(a) or 1307(a), and the fiLg datc ofthe noticc 5Lall b

53 deemed thL datc of tLh c lver5;0u ojlc fo, the jurpoes of

54 applyinig §348(c) of Le Ceodc and Rudc 1019. The lertk slhall

55 forith transmit to th United State t a ,0ucopyuf th

56 notice.

57 (e) DISMISSAL OF INDIVIDUAL DEBTOR'S

58 CHAPTER 7 CASE FOR SUBSTANTIAL ABUSE. An

59 individual debtor's case may be dismissed for substantial

60 abuse pursumant to under § 707(b) only on motion by the

10



FEDERAL RULES OF BANKRUPTCY PROCEDURE 5

61 United States trustee or on the court's own motion and after a

62 hearing on notice to the debtor, the trustee, the United States

63 trustee, and such my other parties-in-interes entities as the

64 court directs.

65 (1) A motion by the United States trustee

66 shall be filed not no later than 60 days fbflwo after

67 the first date set for the meeting of creditors held

68 pursuant-to under § 341(a), unless, before such time

69 has expired, the court for cause extends the time for

70 filing the motion. The motion shall advs the debtcL

71 of set forth all matters to be submitted to the court for

72 its consideration at the hearing.

73 (2) If the hearing is on the court's own

74 motion, notice thereof of the hearing shall be served

75 on the debtor not no later than 60 days fkolowing after

76 the first date set for the meeting of creditors purs
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77 to under § 341(a). The notice shall advise tieC dbtotL

78 of set forth all matters to be considered by the court at

79 the hearing.

80 (f) PROCEDURE FOR DISMISSAL,

81 CONVERSION, OR SUSPENSION.

82 (1) A proceeding to dismiss or suspend a

83 case. or to convert a case to another chapter, except

84 under §§706(a). 1112(a), 1208(a) or (b). or 1307(a) or

85 (b). is governed by Rule 9014.

86 (2) Conversion or dismissal under

87 §§706(a), 1112(a), 1208(b). or 1307(b) shall be on

88 motion filed and served as required by Rule 9013.

89 (3) A chapter 12 or chapter 13 case shall

90 be converted without court order when the debtor files

91 a notice of conversion under §§1208(a) or 1307(a).

92 The filing date of the notice shall be deemed the date

12



FEDERAL RULES OF BANKRUPTCY PROCEDURE 7

93 of the conversion order for the purposes of applying

94 §348(c) and Rule 1019. The clerk shall forthwith

95 transmit a copy of the notice to the United States

96 trse.

COMMLTlEE NOTE

Subdivision (b)(3), which provides that notice of dismissal for
failure to pay the filing fee shall be sent to all creditors within 30 days
after the dismissal, is deleted as unnecessary. Rule 2002(f) provides
for notice to creditors of the dismissal of a case.

Rule 2002(a) and this rule currently require notice to all
creditors of a hearing on dismissal of a voluntary chapter 7 case for
the debtor's failure to file a list of creditors, schedules, and statement
of financial affairs within the time provided in § 707(a)(3) of the
Code. A new subdivision (c) is added to provide that the United
States trustee, who is the only entity with standing to file a motion to
dismiss under § 707(a)(3) or § 1307(cX9), is required to serve the
motion on only the debtor, the trustee, and any other entities as the
court directs. This amendment, and the amendment to Rule 2002,
will have the effect of avoiding the expense of sending notices of the
motion to all creditors in a chapter 7 case.

New subdivision (f) is the same as current subdivision (d),
except that it provides that a motion to suspend all proceedings in a
case or to dismiss a case for substantial abuse of chapter 7 under
§ 707(b) is governed by Rule 9014.

13



8 FEDERAL RULES OF BANKRUPTCY PROCEDURE

Other amendments to this rule are stylistic or for clarification.

Rule 1019. Conversion of a Chapter 11 Reorganization Case,
Chapter 12 Family Farmer's Debt Adjustment Case, or Chapter
13 Individual's Debt Adjustment Case to a Chapter 7 Liquidation
Case

1 When a chapter 11, chapter 12, or chapter 13 case has

2 been converted or reconverted to a chapter 7 case:

3 (1) FILING OF LISTS, INVRNTORIES,

4 SCHEDULES, STATEMENTS.

6 (B) If a statement of intention is

7 reuired, it The statement of itento if

8 required shall be filed within 30 days

9 foHowing after entry of the order of

10 conversion or before the first date set for the

11 meeting of creditors, whichever is earlier. ah

12 court may grant an Am extension of time may

13 be granted for cause only on written motion

14



FEDERAL RULES OF BANKRUPTCY PROCEDURE 9

14 filed. or oral request made during a hearing.

15 motion made before the time has expired.

16 Notice of an extension shall be given to the

17 United States trustee and to any committee,

18 trustee, or other party as the court may direct.

19

20 (6) FIE;RNG F POSTPETITION CLAIMS;

21 PRECONVERSION ADMINISTRATIVE

22 EXPENSES; NOTICE. A request for payment of an

23 administrative expense incurred before conversion of

24 the case is timely filed under § 503(a) of the Code it

25 it is filed before conversion or within 90 days after the

26 first date set for the meeting of creditors under § 341

27 called after conversion of the case. If the request is

28 filed by a governmental unit, it is timely if it is filed

29 before conversion or within 180 days after the date of
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30 the conversion. A claim of a kind specified in § 348(d)

31 may be filed in accordance with Rules 3001 (a)(d) and

32 3002 en Upon the filing of the schedule of unpaid

33 debts incurred after commencement of the case and

34 before conversion, the clerk, or some other person as

35 the court may direct, shall give notice to those entities

36 listed on the schedule of the time for filing a request

37 for payment of an administrative expense and. unless

38 a notice of insufficient assets to pay a dividend is

39 mailed in accordance with Rule 2002(e). the time for

40 filing a claim of a kind specified in § 348(d). notice-to

4 1 t1os etitim, i*elmft th. United State, w state ,

42 oI any subdivision tLeicof, that tvei. c la i m ilu , ay L

4 3 f i ed p urs i t tA R-td 30 0 (a) - (d) and3002. Unls

44 a n~otice of inufiin aset to pay a ~~dividemis

45 mailed p~ursut to Rtfle 2002(4) the~ cor shaH fix

16



FEDERAL RULES OF BANKRUPTCY PROCEDURE 11

46 the tic fn filing claims arising fiont fL iujrctiou of

47 cxeCUt1Jlry contac.ts O L tmcAxpAd jJUs Side

48 §§ 348(c) and 365(d) of tii Ceode.

4 9

CO M M IT T E E N O T E

Para g rap h (1) (B ) is am en d e d to c la r i fy th a t a m o t io n fo r an

e x ten s io n o f tim e to fi le a sta tem e n t o f in te n ti o n m u st b e m ad e b y

w ritten m o tio n fil ed b efo re th e tim e e xp i res , o r b y o ra l re q ue st m a d e

a t a h ear i ng b efo re th e t im e ex p ire s.

S u b d iv i sio n (6) i s a m en d e d to p ro v i d e t h a t a h o lder o f an

ad mi ni stra tiv e exp en s e c la im in cu r red aft e r th e co m m enc em en t o f th e

case , b u t b efo re co n v e rsio n to ch a pt er 7 , is req u i red to f il e a req u es t

fo r p a y m en t u n der § 5 0 3 (a) w i th in th e sp e c if i ed ti m e, ra th er t ha n a

p ro o f o f c l a im u n d er § 5 01 an d R u le s 3 0 0 1(a)-{ d ) an d 30 0 2 . T h e

1 80 -d ay pe r io d a p pl ica b le t o g o v ern m en ta l u n it s i s in te nd e d to

co n form t o § 50 2 (b X 9) o f th e C o d e a n d R u le 3 0 0 2 (cX) ). T h e t im e for

fi lin g a req ue st fo r p a y m e nt o f an a d m in is tra tiv e ex p en s e m ay b e

en larg ed a s p ro vi d ed in R u l e 90 0 6 (b ) , b u t m a y n o t b e red u ced . S e e

Ru le 9 0 06 (cX2 ) . I f an ad m i n istra tiv e ex p en s e c la im an t fa ils to tim e ly

f ile th e req u est, it m a y b e ta rd i ly fil ed u n d er § 5 0 3(a) if p erm itte d b y

th e co u r t fo r cau se .

T h e f in a l sen t en ce o f R u le 1 0 19 (6 ) is d e l e te d b ec au se it is

u nn ece ssa ry in v iew o f th e o th er am e nd m en ts t o t h is pa ra grap h . I f a

p ar ty h as ent e re d in to a p o stp e t iti o n co n trac t o r lea se w it h th e tru st ee

o r d ebto r t h a t co ns titu te s an ad m in ist ra tiv e e x pe n se , a tim ely req u e st

17



12 FEDERAL RULES OF BANKRUPTCY PROCEDURE

for payment must be filed in accordance with this paragraph and
§ 503(b) of the Code. The time for filing a proof of claim in

connection with the rejection of any other executory contract or
unexpired lease is governed by Rule 3002(c)(4).

The phrase "including the United States, any state, or any
subdivision thereof' is deleted as unnecessary. Other amendments to
this rule are stylistic.

Rule 2002. Notices to Creditors, Equity Security Holders,
United States, and United States Trustee*

1 (a) TWENTY-DAY NOTICES TO PARTIES IN

2 INTEREST. Except as provided in subdivisions (h), (i), and

3 (1) of this rule, the clerk, or some other person as the court

4 may direct, shall give the debtor, the trustee, all creditors and

5 indenture trustees at least 20 days' notice by mail of:

6 (1) the meeting of creditors under § 341 or

7 § 1104(b) ofthe Code;

Includes amendments prescribed by the Supreme Court on April
11, 1997, which take effect on December 1, 1997, unless Congress
acts otherwise.

18



FEDERAL RULES OF BANKRUPTCY PROCEDURE 13

8

9 (4) in a chapter 7 liquidation, a chapter 11

10 reorganization case, or and a chapter 12 family farmer

11 debt adjustment case, the hearing on the dismissal of

12 the case or the conversion of the case to another

13 chapter. unless the hearing is under § 707(aX3) or

14 § 707(b) ofhCe-odce or is on dismissal of the case for

15 failure to pay the filings OL thCe covr -fthe

16 5;

17

18 (f) OTHER NOTICES. Except as provided in

19 subdivision (1) of this rule, the clerk, or some other person as

20 the court may direct, shall give the debtor, all creditors, and

21 indenture trustees notice by mail of:

22

19
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23 (2) the dismissal or the conversion of the

24 case to another chapter. or the suspension of

25 proceedings under § 305;

26

COMMIITTEE NOTE

Paragraph (a)(4) is amended to conform to the
amendments to Rule 1017. If the United States trustee files
a motion to dismiss a case for the debtor's failure to file the
list of creditors, schedules, or the statement of financial
affairs within the time specified in
§ 707(a)(3), the amendments to this rule and to Rule 1017
eliminate the requirement that all creditors receive notice of
the hearing.

Paragraph (a)(4) is amended further to conform to
Rule 1017(b), which requires that notice of the hearing on
dismissal of a case for failure to pay the filing fee be served
on only the debtor and the trustee.

Paragraph (f)(2) is amended to provide for notice of
the suspension of proceedings under § 305.

Rule 2003. Meeting of Creditors or Equity Security
Holders

20



FEDERAL RULES OF BANKRUPTCY PROCEDURE 15

2 (d) REPORT OF ELECTION AND RESOLUTION

3 OF DISPUTES IN A CHAPTER 7 CASE TO TIE COURT.

4 (1) Report of Undisputed Election. In a

5 chapter 7 case, if the election of a trustee or a member

6 of a creditors' committee is not disputed, the United

7 States trustee shall promptly file a report of the

8 election, including the name and address of the person

9 or entity elected and a statement that the election is

10 undisputed.

11 (2) Disputed Election. If the election is

12 disputed, the United States trustee shall promptly file

13 a report stating that the election is disputed. informing

14 the court of the nature of the dispute. and listing the

15 name and address of any candidate elected under any

16 alternative presented by the dispute. No later than the

17 date on which the report is filed. the United States

21
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18 trustee shall mail a copy of the report to any party in

19 interest that has made a request to receive a copy of

20 the report. Thc pesidiLg officcr sha l t rammi. u 1 t to di1 e

21 cow l the nwaiilc anid addres of alny persn elec

22 trustee ot entity elected a uibeuiIX.i of a c1 editors'

23 colnttee. If an election is disputed, the presidiig

24 officer shall F.~uptly inftorm the court in writing that

25 a dispute exists; Pending disposition by the court of

26 a disputed election for trustee, the interim trustee shall

27 continue in office. If noMotionj fo fle resolution of

28 StIch clection dispute is made to the Court within 10

29 days after the date of the ceditots' eeting Unless a

30 motion for the resolution of the dispute is filed no

31 later than 10 days after the United States trustee files

32 a report of a disputed election for trustee, the interim

33 trustee shall serve as trustee in the case.

22
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34

COMMITTEE NOTE

Subdivision (d) is amended to require the United States
trustee to mail a copy of a report of a disputed election to any party in
interest that has requested a copy of it. Also, if the election is for a
trustee, the rule as amended will give a party in interest ten days from
the filing of the report, rather than from the date of the meeting of
creditors, to file a motion to resolve the dispute.

The substitution of "United States trustee" for "presiding
officer" is stylistic. Section 341(a) of the Code provides that the
United States trustee shall preside at the meeting of creditors. Other
amendments are designed to conform to the style of Rule
2007.1(b)(3) regarding the election of a trustee in a chapter 11 case.

Rule 3020. Deposit; Confirmation of Plan in a Chapter 9
Municipality or a Chapter 11 Reorganization Case

2 (e) STAY OF CONFIRMATION ORDER. An

3 order confirming a plan is stayed until the expiration of 10

4 days after the entry of the order, unless the court orders

5 otherwise.

23
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COMMITTEE NOTE

Subdivision (e! is added to provide sufficient time for a party
to request a stay pending appeal of an order confirming a plan under
chapter 9 or chapter 11 of the Code before the plan is implemented
and an appeal becomes moot. Unless the court orders otherwise, any
transfer of assets, issuance of securities, and cash distributions
provided for in the plan may not be made before the expiration of the
1 0-day period. The stay of the confirmation order under subdivision
(e) does not affect the time for filing a notice of appeal from the
confirmation order in accordance with Rule 8002.

The court may, in its discretion, order that Rule 3020(e) is not
applicable so that the plan may be implemented and distributions may
be made immediately. Alternatively, the court may order that the stay
under Rule 3020(e) is for a fixed period less than 10 days.

Rule 3021. Distribution Under Plan**'

I Except as provided in Rule 3020(e), Afic, c tk o

2 plan after a plan is confinned, distribution shall be made to creditors

3 whose claims have been allowed, to interest holders whose interests

4 have not been disallowed, and to indenture trustees who have filed

en Includes amendments prescribed by the Supreme Court on April
11, 1997, which take effect on December 1, 1997, unless Congress
acts otherwise.

24
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5 claims pursuat-to under Rule 3003(c)(5) that have been allowed. For

6 the-purpose pur[oses of this rule, creditors include holders of bonds,

7 debentures, notes, and other debt securities, and interest holders

8 include the holders of stock and other equity securities, of record at

9 the time of commencement of distribution, unless a different time is

10 fixed by the plan or the order confirming the plan.

COMMITTEE NOTE

This amendment is to conform to the amendments to Rule
3020 regarding the ten-day stay of an order confirming a plan in a
chapter 9 or chapter 1 1 case. The other amendments are stylistic.

Rule 4001. Relief from Automatic Stay; Prohibiting or
Conditioning the Use, Sale, or Lease of Property; Use of Cash
Collateral; Obtaining Credit; Agreements

1 (a) RELIEF FROM STAY; PROHIBITING OR

2 CONDITIONING THE USE, SALE, OR LEASE OF PROPERTY.

3

4 (3) STAY OF ORDER. An order granting a

5 motion for relief from an automatic stay made in accordance

25
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6 with Rule 4001(a)(1) is stayed until the expiration of 10 days

7 after the entry of the order, unless the court orders otherwise.

COMMITTlEE NOTE

Paragraph (a)(3) is added to provide sufficient time for a party
to request a stay pending appeal of an order granting relief from an
automatic stay before the order is enforced or implemented. The stay
under paragraph (a)(3) is not applicable to orders granted ex parte in
accordance with Rule 4001(a)(2).

The stay of the order does not affect the time for filing a
notice of appeal in accordance with Rule 8002. While the
enforcement and implementation of an order granting relief from the
automatic stay is temporarily stayed under paragraph (a)(3), the
automatic stay continues to protect the debtor, and the moving party
may not foreclose on collateral or take any other steps that would
violate the automatic stay.

The court may, in its discretion, order that Rule 4001(a)(3) is
not applicable so that the prevailing party may immediately enforce
and implement the order granting relief from the automatic stay.
Alternatively, the court may order that the stay under Rule 4001 (a)(3)
is for a fixed period less than 10 days.

Rule 4004. Grant or Denial of Discharge

1 (a) TIME FOR FILING COMPLAINT

26
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2 OBJECTING TO DISCHARGE; NOTICE OF TIME FIXED.

3 In a chapter 7 liquidation case a complaint objecting to the

4 debtor's discharge under § 727(a) of the Code shall be filed

5 not m later than 60 days folowing after the first date set for

6 the meeting of creditors hield pursuent to under § 341(a). In

7 a chapter 11 reorganization case, such the complaint shall be

8 filed not no later than the first date set for the hearing on

9 confirmation. Not Iess dr 25 day At least 25 days' notice

10 of the time so fixed shall be given to the United States trustee

11 and all creditors as provided in Rule 2002(f) and (k), and to

12 the trustee and the trustee's attorney.

13 (b) EXTENSION OF TIME. On motion of any

14 party in interest, after hearing on notice, the court may extend

15 for cause extend the time to file for -flng a complaint

16 objecting to discharge. The motion shall be made filed before

17 such the time has expired.

27
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18

COMMITTEE NOTE

Subdivision (a) is amended to clarify that, in a chapter 7 case,

the deadline for filing a complaint objecting to discharge under

§ 727(a) is 60 days after the first date set for the meeting of creditors,

whether or not the meeting is held on that date. The time for filing

the complaint is not affected by any delay in the commencement or

conclusion of the meeting of creditors. This amendment does not

affect the right of any party in interest to file a motion for an

extension of time to file a complaint objecting to discharge in

accordance with Rule 4004(b).

The substitution of the word "filed" for "made" in subdivision

(b) is intended to avoid confusion regarding the time when a motion

is "made" for the purpose of applying these rules. See, e.g., In re

Coggin, 30 F.3d 1443 (11th Cir. 1994). As amended, this rule

requires that a motion for an extension of time for filing a complaint

objecting to discharge be filed before the time has expired.

Other amendments to this rule are stylistic.

Rule 4007. Determination of Dischargeability of a Debt

1 (c) TIME FOR FILING COMPLAINT UNDER

2 § 523(c) IN A CHAPTER 7 LIQUIDATION, CHAPTER 11

3 REORGANIZATION, O)R *M3 CHAPTER 12 FAMILY

28
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4 FARMER'S DEBT ADJUSTMENT eASEs CASE; NOTICE

5 OF TIME FIXED. A complaint to determine the

6 dischargeability of any g debt pursunt-to under § 523(c) of

7 the Cod shall be filed not nQ later than 60 days foHlowi

8 after the first date set for the meeting of creditors held

9 pursuart-to under § 341(a). The court shall give all creditors

10 not no less than 30 days a" notice of the time so fixed in

11 the manner provided in Rule 2002. On motion of any a party

12 in interest, after hearing on notice, the court may for cause

13 extend the time fixed under this subdivision. The motion shall

14 be made filed before the time has expired.

15 (d) TIME FOR FILING COMPLAINT

16 UNDER § 523(c) IN CHAPTER 13 INDIVIDUAL'S DEBT

17 ADJUSTMENT CASES; NOTICE OF TIME FIXED. On

18 motion by a debtor for a discharge under § 1328(b), the court

19 shall enter an order fixing a time1C for th filing of the time to
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20 file a complaint to determine the dischargeability of any debt

21 pursuant-to under § 523(c) and shall give not nm less than 30

22 days 4ay" notice of the time fixed to all creditors in the

23 manner provided in Rule 2002. On motion of any party in

24 interest, after hearing on notice. the court may for cause

25 extend the time fixed under this subdivision. The motion

26 shall be made filed before the time has expired.

27

COMMITTEE NOTE

Subdivision (c) is amended to clarify that the deadline for

filing a complaint to determine the dischargeability of a debt under

§ 523(c) of the Code is 60 days after the first date set for the meeting

of creditors, whether or not the meeting is held on that date. The time

for filing the complaint is not affected by any delay in the

commencement or conclusion of the meeting of creditors. This

amendment does not affect the right of any party in interest to file a

motion for an extension of time to file a complaint to determine the

dischargeability of a debt in accordance with this rule.

The substitution of the word "filed" for "made" in the final

sentences of subdivisions (c) and (d) is intended to avoid confusion
regarding the time when a motion is "made" for the purpose of

applying these rules. See, e.g., In re Coggin, 30 F.3d 1443 (11th Cir.
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1994). As amended, these subdivisions require that a motion for an

extension of time befiled before the time has expired.

The other amendments to this rule are stylistic.

Rule 6004. Use, Sale, or Lease of Property

2 (g) STAY OF ORDER AUTHORIZING USE

3 SALE, OR LEASE OF PROPERTY. An order authorizing

4 the use. sale. or lease of property other than cash collateral is

5 stayed until the expiration of 10 days after entry of the order.

6 unless the court orders otherwise.

COMMITTEE NOTE

Subdivision (g! is added to provide sufficient time for a party

to request a stay pending appeal of an order authorizing the use, sale,

or lease of property under § 363(b) of the Code before the order is
implemented. It does not affect the time for filing a notice of appeal
in accordance with Rule 8002.

Rule 6004(g) does not apply to orders regarding the use of

cash collateral and does not affect the trustee's right to use, sell, or
lease property without a court order to the extent permitted under

§ 363 of the Code.

31



26 FEDERAL RULES OF BANKRUPTCY PROCEDURE

The court may, in its discretion, order that Rule 6004(g) is not

applicable so that the property may be used, sold, or leased

immediately in accordance with the order entered by the court.

Alternatively, the court may order that the stay under Rule 6004(g) is

for a fixed period less than 10 days.

Rule 6006. Assumption, Rejection and or Assignment of

an Executory Contracts-and Contract or Unexpired
Leases Lease

2 (d) STAY OF ORDER AUTHORIZING

3 ASSIGNMENT. An order authorizing the trustee to assign an

4 executory contract or unexpired lease under § 365(f) is stayed

5 until the expiration of 10 days after the entry of the order.

6 unless the court orders otherwise.

COMMITTEE NOTE

Subdivision (d! is added to provide sufficient time for a party

to request a stay pending appeal of an order authorizing the

assignment of an executory contract or unexpired lease under § 365(f)

of the Code before the assignment is consummated. The stay under

subdivision (d) does not affect the time for filing a notice of appeal

in accordance with Rule 8002.
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The court may, in its discretion, order that Rule 6006(d) is not

applicable so that the executory contract or unexpired lease may be
assigned immediately in accordance with the order entered by the

court. Alternatively, the court may order that the stay under Rule

6006(d) is for a fixed period less than 10 days.

Rule 7001. Scope of Rules of Part VII

1 An adversary proceeding is governed by the rules of

2 this Part VII. It i5 a -proCdintg Any of the following is an

3 adversary proceeding:

4 (1) a proceeding to recover money or

5 property,excep otherhn a proceeding to compel the

6 debtor to deliver property to the trustee, or a

7 proceeding under § 554(b) or § 725 of the Code, Rule

8 2017, or Rule 6002;:

9 (2) a proceeding to determine the validity,

10 priority, or extent of a lien or other interest in

11 property, other than a proceeding under Rule

12 4003(d):;
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13 (3) a proceeding to obtain approval

14 pursuant to under § 363(h) for the sale of both the

15 interest of the estate and of a co-owner in property;;

16 (4) a proceeding to object to or revoke a

17 discharge;;

18 (5) a proceeding to revoke an order of

19 confirmation of a chapter 11, chapter 12, or chapter 13

20 plart

21 (6) a proceeding to determine the

22 dischargeability of a debt;;

23 (7) a proceeding to obtain an injunction or

24 other equitable relief, except when a chapter 9.

25 chapter 11. chapter 12. or chapter 13 plan provides for

26 the reief:

27 (8) a proceeding to subordinate any

28 allowed claim or interest, except when a chapter 9.
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29 chapter 11. chapter 12. or chapter 13 plan provides for

30 subordination is mpivided in a cipte 9,11,12, 13

31 pim r

32 (9) a proceeding to obtain a declaratory

33 judgment relating to any of the foregoing;; or

34 (10) a proceeding to determine a claim or

35 cause of action removed prsuat to under 28 U.S.C.

36 § 1452.

COMMITTEE NOTE

This rule is amended to recognize that an adversary
proceeding is not necessary to obtain injunctive or other equitable
relief that is provided for in a plan under circumstances in which
substantive law permits the relief. Other amendments are stylistic.

Rule 7004. Process, Service of Summons, Complaint

1

2 (e) SUMMONS: TIME LIMIT FOR SERVICE

3 WITHIN THE UNITED STATES. if 1 vi is Iipd

4 purisut to Rule 4(e)-G) Service made under Rule 4(e). (g).
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5 ()(1U)(i!. or (j)(2) F.R.Civ.P. it shall be mde by delivery of

6 the summons and complaint within 10 days after the

7 summons is issued foUllowing 5ssuace of the suwwuuru. If

8 service is made by any authorized form of mail, the summons

9 and complaint shall be deposited in the mail within 10 days

10 after the summons is issued following iUssaCC of the

11 summons. If a summons is not timely delivered or mailed,

12 another summons shall be issued and served. This

13 subdivision does not apply to service in a foreign country.

14 *****

COMMTITEE NOTE

Subdivision (e! is amended so that the ten-day time limit for
service of a summons does not apply if the summons is served in a
foreign country.

Rule 7062. Stay of Proceedings to Enforce a Judgment

1 Rule 62 F.RCiv.P. applies in adversary proceedings.

2 All order giautig relief fruolLm anutomatic stay provided by
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3 § 362, § 922, § 1201, o1 § 1301 of the eoue, all oide

4 autlntizhig 0o 1 hibiting tk. we of cash collate 1al ox the use,

5 3adC oL lease of p operty of the estate unde § 363, an order

6 autLhoiirg th trustee to oubtai credit pursuant to § 364, and

7 an opLeI authorizing the asutmption Ot assignrut of al

8 executory contractt oUnexpired lease pursut to § 365 shall

9 be additional exceptions to Rule 62(a).

COMMITTEE NOTE

The additional exceptions to Rule 62(a) consist of orders that
are issued in contested matters. These exceptions are deleted from
this rule because of the amendment to Rule 9014 that renders this rule
inapplicable in contested matters unless the court orders otherwise.
See also the amendments to Rules 3020, 3021, 4001, 6004, and 6006
that delay the implementation of certain types of orders for a period
of ten days unless the court otherwise directs.

Rule 9006. Time

1

2 (c) REDUCTION.

3
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4 (2) REDUCTIONNOTPERMITTED. The court

5 may not reduce the time for taking action ptrsufto under

6 Rules 1019(6). 2002(a)(7), 2003(a), 3002(c), 3014, 3015,

7 4001(b)(2), (c)(2), 4003(a), 4004(a), 4007(c), 8002, and

8 9033(b).

9

COMMIHEE NOTE

Subdivision (c)(2) is amended to add a reference to Rule
1019(6), which fixes the time for filing a request for payment of an
administrative expense incurred after the commencement of the case
but before conversion of the case to chapter 7.

Rule 9014. Contested Matters

1 In a contested matter in a case under the Code not

2 otherwise governed by these rules, relief shall be requested by

3 motion, and reasonable notice and opportunity for hearing

4 shall be afforded the party against whom relief is sought. No

5 response is required under this rule unless the court orders an

6 answer to a motion. The motion shall be served in the
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7 manner provided for service of a summons and complaint by

8 Rule 7004, and, unless the court otherwise directs, the

9 following rules shall apply: 7021, 7025, 7026, 7028-7037,

10 7041, 7042, 7052, 7054-7056, 7G62; 7064, 7069, and 7071.

11 The court may at any stage in a particular matter direct that

12 one or more of the other rules in Part VII shall apply. An

13 entity that desires to perpetuate testimony may proceed in the

14 same manner as provided in Rule 7027 for the taking of a

15 deposition before an adversary proceeding. The clerk shall

16 give notice to the parties of the entry of any order directing

17 that additional rules of Part VII are applicable or that certain

18 of the rules of Part VII are not applicable. The notice shall be

19 given within such time as is necessary to afford the parties a

20 reasonable opportunity to comply with the procedures made

21 applicable by the order.
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COMMITITEE NOTE

This rule is amended to delete Rule 7062 from the list of Part
VII rules that automatically apply in a contested matter.

Rule 7062 provides that Rule 62 F.R.Civ.P., which governs
stays of proceedings to enforce a judgment, is applicable in adversary
proceedings. The provisions of Rule 62, including the ten-day
automatic stay of the enforcement of a judgment provided by Rule
62(a) and the stay as a matter of right by posting a supersedeas bond
provided in Rule 62(d), are not appropriate for most orders granting
or denying motions governed by Rule 9014.

Although Rule 7062 will not apply automatically in contested
matters, the amended rule permits the court, in its discretion, to order
that Rule 7062 apply in a particular matter, and Rule 8005 gives the
court discretion to issue a stay or any other appropriate order during
the pendency of an appeal on such terms as will protect the rights of
all parties in interest. In addition, amendments to Rules 3020, 4001,
6004, and 6006 automatically stay certain types of orders for a period
of ten days, unless the court orders otherwise.
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EXHIBIT B

SUMMARY OF PUBLIC COMMENTS ON THE PRELIMINARY
DRAFT OF PROPOSED AMENDMENTS TO THE

BANKRUPTCY RULES PUBLISHED IN AUGUST 1997

The Advisory Committee received a total of 14 letters from commentators. The

following summary contains brief descriptions of the comments received. Copies of the

letters are included as Exhibit C.

(1) General Comment Applicable to All Proposed Amendments.

The Committee received a letter from Jack E. Horsley, Esq. (Letter #003)

commenting with general approval of the entire package ("I look with favor upon

everything in the pamphlet....").

(2) Comments Relating to the Rule 7062 Package.

Seven of the 16 Rules that would be changed by the proposed amendments relate

to the application of a ten-day automatic stay of certain orders. Under the current Rules,

Rule 7062 and Rule 9014 make applicable to contested matters the automatic 10-day stay

of judgments under Civil Rule 62. The Advisory Committee voted to delete the reference

to Rule 7062 found in Rule 9014, delete the exceptions to the 10-day stay listed in Rule

7062, and amend other rules to impose a new automatic 10-day stay for (1) an order

granting relief from the automatic stay (Rule 4001); (2) an order authorizing the use, sale,

or lease of property (Rule 6004); (3) an order authorizing the assignment of an executory

contract or lease (Rule 6006); and (4) an order confirming a chapter 9 or chapter 11 plan

(Rule 3021).



Eleven of the 14 letters received commented specifically on all or part of this

"Rule 7062 package" of amendments:

(a) George C. Webster II, Esq. (Letter #009) wrote in support of the Rule
7062 package. His 6-page letter explains the uncertainty that exists under the
current Rules regarding the application of Civil Rule 62(a). He also discusses
problems caused by uncertainty as to when certain orders will become moot and
the "false emergencies" that result. The proposed amendments that will add 10-
day stays to Rules 3020, 4001, 6004, and 6006 will have the effect of "leveling the
playing field by reducing the prospect of mooting by ambush..."

(b) William E. Shmidheiser, III, Esq. (Letter #004) wrote that the addition
of the 10-day stay to Rules 3020, 4001, 6004, or 6006 would represent a
fundamental shift in the way business is conducted in bankruptcy cases. These
amendments would slow down even more the already glacial pace of business,
probably killing many otherwise barely-viable deals. "The net result will be to
make doing business with bankruptcy estates even more less attractive than it
already is. A bad idea."

(c) Hon. Poly S. Higdon, Chief Bankruptcy Judge (D. Ore.) (Letter
#006) wrote in opposition to the addition of the 10-day stay in Rules 3020,
400 1(a)(3), 6004, or 6006. Judge Higdon is concerned that the areas which will
have the 10-day stay "are exactly those areas which often are quite time sensitive...
Wouldn't it be logical, given that fact, that, as under the present rule, the 10 day
stay specifically not be applicable to such time sensitive areas." Judge Higdon
recognizes that the court could order that the 10-day stay not apply, but notes that
the court or the parties may forget to put that in the order (the court and the parties
"being human and often harried, will likely forget that the order must specifically
except application of the stay"). Acknowledging that Rule 7062 is ambiguous
with respect to its application to orders in contested matters, Judge Higdon
suggests that this problem can be cured simply by amending Rule 7062 and 9014
to delete the application of Rule 7062 in contested matters.

(d) Hon. David N. Naugle, Bankruptcy Judge (C.D. Cal.) (Letter #002)
wrote that the proposed 10-day stay of orders granting relief from the automatic
stay in foreclosure and unlawful detainers will vastly increase the number of cases
filed and the misuse of the automatic stay. The letter does not address the other 10-
day stay provisions in the proposed amendments to Rules 3021, 6004, or 6006.
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(e) Hon. Leslie Tchaikovsky, Bankruptcy Judge (N.D. Cal.) (Letter
#005) wrote that only one of the proposed amendments - - Rule 400 1(a)(3) -- is "a

very bad idea ... It would prejudice many to benefit only a few." In most cases,

"each day of delay represents a quantifiable dollar loss to the creditor." Debtors
do not often appeal such orders; "more often, they file a new bankruptcy case,
thereby invoking a new automatic stay". When a debtor wishes to appeal, he or
she may request a stay pending appeal.

(f) Wade H. Logan, Esq. (Letter #008) opposes the addition of the 10-day

stay in Rules 3020, 4001, 6004, and 6006 to permit an opportunity to appeal. "This
issue has not proven a problem in our district... [T]his requirement would simply
add to what can often be a ygry time-consuming process inherent in the
Bankruptcy system and is not justified."

(g) Arthur Rolston, Esq. (Letter #010) suggests that the new 10-day stays
that will be added to Rules 4001 (a), 6004, and 6006 should apply only to matters
that are actually contested, but not to uncontested matters. If the matter is
uncontested, the order should be effective immediately unless the court orders
otherwise. "There appears little reason why secured lenders, proposed assignees of
leases and other parties impacted by such orders should be subjected to an
automatic delay when the proceedings before the Bankruptcy Court issuing the
order were unopposed."

(h) Eugene E. Derryberry, Esq. (Letter #007) opposes the proposed
amendments to Rule 400 1(a)(3). As a lawyer for creditors (in most cases secured
creditors), he claims that creditors file relief from stay motions only when the
debtor is in serious default, and usually a consent order is entered without a
hearing. In many cases in which an agreed order cannot be obtained, "the debtor
has been engaged in delaying tactics such as serial filings without ever proposing a
Chapter 13 plan or making any payments...." The proposed amendment "grants an
unreasonable delay to debtors who do not need or deserve such protection." He
lists factors that the Committee should consider: (1) competent counsel for the

debtor could obtain a stay pending appeal when appropriate; (2) the proposed rule
is "in effect ex parte" with none of the showings usually made in considering
stays; (3) the proposed rule "unfairly tilts the playing field against secured
creditors" in favor of "bad faith filers;" (4) the imposition of sanctions for
frivolous appeals "is an illusory deterrent seldom obtainable;" and (5) "the stay of
a consent or agreed order is manifestly inappropriate."
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(i) Prof. Anthony Michael Sabino (Letter #011) opposes the proposed
amendments to Rules 400 1(a)(3), 6004(g), and 6006(d). Pointing out that most
relief from stay motions are granted, he comments that a mandatory stay would
"work exclusively to the significant harm of innocent creditors, would be of no
value to the vast majority of debtors who do not appeal, and would be of
inconsequential benefit to debtors who do appeal stay relief motions." He has the
same general comments regarding orders under Rule 6004 and 6006. He comments
that these new 10-day stays will be a burden overly harmful to the bankruptcy
system. He does not address the 10-day stay in the proposed amendments to Rule
3020.

(j) Litigation Committee, Bar Association of the District of Columbia
(Letter #0 14) commented that the proposed amendments to Rule 9014 and 7062
(rendering Rule 7062 inapplicable to most contested matters) "are appropriate
because most orders entered in contested matters are either interlocutory,
ministerial or simply too insignificant to the outcome of the case to require the ten
day stay" and "many of these orders should be immediately effective to avoid
additional costs to the estate which accrue during the ten day period..." With
respect to the new 10-day stays added to certain rules, these matters "involve a
significant effect on the estate and its creditors which should be automatically
stayed to provide time to perfect an appeal and obtain a stay pending appeal."
Finally, "since the court would have discretion to impose or modify the stay,
"parties should not be prejudiced under the amended Rules."

(k) New Jersey Bar Association, Bankruptcy Law Section (Letter #012)
suggests that the new 10-day stay in Rules 4001(a)(3) (automatic stay), Rule
3020(e) (confirmation order), and Rule 6004(g) (use, sale, or lease of property) be
modified to 3 days. Although they agree with the concept embodied in these
amendments, severe economic or other prejudice could result from a 10-day stay
of these types of orders. "In our experience, district court judges are routinely able
to consider emergent applications for a stay from the entry of the order." The
competing interests addressed in these proposed amendments can best be served
by reducing 10 days to 3 days, which will be "sufficient in the vast majority of
cases to afford an aggrieved party the opportunity to apply for a stay pending
appeal and will insure that the other parties to the order are not unduly prejudiced."

(3) Proposed Rule 101 7(c) and Rule 2002(a) (4).

The proposed amendments to Rule 1017 and Rule 2002(a)(4) would eliminate the
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need to send notice to all creditors when the U.S. trustee moves to dismiss a case because

of the debtor's failure to file a list of creditors, schedules, or statement of financial affairs.

The motion would have to be served only on the debtor, the trustee, and on any other

entities as the court directs. In addition, the provision that requires the clerk to give

creditors notice of an order dismissing the case on this ground within 30 days after the

dismissal would be deleted and the clerk's duty to give notice of the dismissal would be

governed by the same general provision in Rule 2002(f) that applies to dismissal orders

based on other grounds. The Committee received four letters that comment on these

proposed amendments:

(a) Prof. Michael Anthony Sabino (Letter #011) opposes the proposed
new Rule 10 17(c) and the amendment to Rule 2002(a)(4). He believes that it is
important for creditors to receive notice of the motion to dismiss for failure to file
lists, schedules or statements. He claims that creditors can give the court vital
information as to the debtor's true intentions, the debtor's good or bad faith, and
the reasons why the debtor failed to file the required documents. He claims that
creditors "usually possess knowledge superior to that of the case trustee or the U.S.
trustee" and the proposed amendment would "harm the system by foreclosing the
vital contribution of knowledgeable creditors."

(b) New Jersey Bar Association, Bankruptcy Law Section (Letter# 012)
is not in favor of eliminating notice to all creditors of dismissal of a case for failure
to pay the filing fee [Reporter's note: under Rule 2002(f), creditors would receive
notice of the dismissal], and notice of a hearing on dismissal for failure to file
schedules, etc. Creditors and their lawyers often spend time preparing applications
for various types of relief, such as relief from the stay, and should receive prompt
notice of dismissal or a hearing on dismissal so that they do not waste efforts on
matters that will become moot. Because there are few creditors in most chapter 7
cases, the cost of providing notice is "relatively insignificant."

(c) Wade H. Logan, III, Esq. (Letter # 008), commenting as a member of

5



the American College of Trial Lawyers, is in favor of "the greater specificity in

setting forth the identity of the parties entitled to notice of a motion to dismiss" for

failing to file the list of creditors, schedules, or statement of financial affairs. But
he suggests that notice also be given to any party that files a notice of appearance
in the case pursuant to Rules 2002 and 9010.

(d) Litigation Committee, Bar Association of the District of Columbia
(Letter #0 14) commented that the amendment that eliminates the need to give all

creditors notice of a motion to dismiss for failure to file schedules is appropriate.
"It is costly and unnecessary to give all creditors notice of a hearing on dismissal
of a case based on the failure to file a list of creditors, schedules and statement of

financial affairs or substantial abuse or failure to pay the filing fee." But the
Litigation Committee disagrees with the deletion of Rule 1017(b)(3), which
requires the clerk to give creditors notice of an order dismissing the case on this
ground within 30 days after the dismissal. Rule 2002(f), which requires that notice
of dismissal be sent to creditors regardless of the basis for dismissal, does not

have a time limit. "Therefore, the 30 day requirement now contained in Rule
1017(b)(3) should be retained or an appropriate time period be added to Rule
2002(f)."

(4) Rules 4004 and 4007.

The proposed amendments to Rules 4004 and 4007 are intended to clarify that (1)

the 60-day deadline for filing a complaint objecting to discharge or for determining

dischargeability of a particular debt runs from the first date scheduled for the meeting of

creditors, rather than the date when the meeting is actually held, and (2) that a motion for

an extension of this deadline must be filed (rather than made) before the deadline expires.

The Committee received two letters that comment on these amendments.

(a) William E. Shmidheiser, III, Esq. (Letter #004) opposes the proposed
amendment providing that the 60-day deadline runs from the first date scheduled
for the meeting of creditors. He urges the adoption of a rule that starts the 60-day
period from the date on which the meeting is actually held. He commented that
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creditors often use the meeting of creditors to weigh whether or not they want to

file a complaint under Rule 4004 or 4007 "based in large part on the debtor's

demeanor and responses to three or four questions" posed at the meeting. "Often

what appear to be suspicious circumstances turn out to be easily explained or

clarified by the debtor" at the meeting, persuading the creditor not to pursue the

matter further. The proposed amendment might lead to more complaints for

exception to discharge being filed. He commented that it is not unusual for the

meeting to be continued because of the debtor's failure to appear due to illness,

bad weather, car trouble, etc. "On the other hand, I am hard pressed to think of a

good reason for a change in those Rules. I therefore urge that it remain as it is
presently stated."

(b) Wade H. Logan, III (Letter #008) commented that amendments to

require a motion for an extension of time to be filed before the time expires are

"well reasoned," but that they present an excellent opportunity to set forth further

guidance on the effect of the expiration of the time before the hearing on the

extension motion. That is, what happens when a timely motion for an extension is

filed before the deadline, but the court does not rule on the motion until after the

deadline expires? He claims that there is a split of authority on this question. In

some courts the motion is deemed moot after the time expires, in some courts a

tolling period is assumed until the court rules on the motion, and in some courts

the judge routinely enters a "bridge order" to cover the period between the

expiration of the period and the hearing date. "Practice in this area should be made

consistent among all jurisdictions." This comment also applies to the proposed
amendments to Rule 1019(1 )(b), which contains a similar provision requiring the

filing of a motion for an extension of time to file a statement of intention in a
converted case.

(c) Litigation Committee, Bar Association of the District of Columbia
(Letter #014) wrote that these changes are appropriate and that they "address

confusion under the current rules, especially where the initial meeting is not held

on the scheduled date."

(5) Rule 1019(6).

The proposed amendments to Rule 1019(6) provide, among other things, that the

holder of an administrative expense claim incurred before a case is converted to chapter 7
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must file a request for payment under section 503(a) of the Code, rather than a proof of

claim. The Committee received four letters commenting on Rule 1019(6):

(a) James Gadsden, Esq. (Letter #001) opposes the proposed amendment
and suggests that the "present procedure of permitting the filing of a proof of claim
should be continued, at least for entities making claims for ordinary course of
business expenses." He comments that requiring a claimant to file a request for
payment places a substantial additional burden on the claimant. "The claimant
must prepare a more elaborate pleading and must serve and file a motion and
request a hearing on the request" and the motion must be made shortly after
conversion when parties are unlikely to be able to determine the likelihood of a
distribution with respect to preconversion administrative expense claims (which
are subordinated to postconversion administrative expenses). Mr. Gadsden relates
his experiences in representing a landlord that has had preconversion
administrative expense claims for postpetition rent in cases involving tenants, but
received little or no distribution because of subordination to chapter 7
administrative expenses.

(b) Litigation Committee, Bar Association of the District of Columbia
(Letter #014) believes that this amendment is problematic for two reasons. First,
holders of small administrative claims will not hire lawyers to file motions.
Second, court dockets will be burdened by large numbers of motions seeking
allowance of claims. Both of these comments assume that a motion under § 503(a)
would be necessary; one member of the Committee does not construe this rule
amendment as requiring claimants to file motions for allowance of administrative
claims. They mention one actual converted case in which landlords on 500 leases
would have been required to file motions to establish priority with respect to
postpetition rent claims. The trustee in that case simply requested an order setting a
bar date for the filing of chapter 11 administrative claims, "clearly a more efficient
and cost effective procedure." Forcing claimants to file motions to establish
priority is contrary to current practice, and is an "inefficient, burdensome and
costly procedure upon both the Court and the creditors." The Litigation Committee
agrees, however, with the proposed change to Rule 9006 so that the time period for
filing postconversion administrative claims may not be extended.

(c) Karen Cordry, Esq. (Letter #013), writing on her own behalf and not
on behalf of National Association of Attorneys General (to which she is
Bankruptcy Counsel), offers the following comments: (1) the commentary should

8



alert practitioners that the deadline for filing preconversion administrative expense
claims is new and did not exist before; (2) the amendment will require
administrative expense claimants to file requests for payment even in no-asset
cases - this will be confusing because prepetition claimants will be told they need
not file anything, but administrative expense claimants will have to in order to
protect their priority positions; (3) why is there a need to have a bar date for
preconversion administrative expense claims separate from a bar date for other
administrative expenses set at the end of the case (she suggests that the bar date be
the same for both). "That said, I agree that it would be appropriate to provide a
minimum period for filing of any expense request that should not be shorter than
the time periods allotted deadline for filing a claim. In most cases, the most
appropriate deadline for such claims would be calculated from the confirmation
date; however, it could be left up to the court to set an earlier date in special
circumstances." Ms. Cordry also suggests that Rule 10 19(5) be clarified. Finally,
she notes that "the present rules are largely geared to dealing with prepetition
claims, administrative expense claimants often fall through the cracks."

(d) New Jersey Bar Association, Bankruptcy Law Section (Letter #012)
suggests that the proposed amendment to Rule 1019(6) be modified to provide that
the 90-day deadline for filing administrative expense claims after conversion of the
case shall apply only if the administrative expense claimant received prior notice
of the date set for the meeting of creditors. In many cases the debtor does not
update the list of creditors after conversion and it is possible that administrative
claimants will not receive notice of the conversion and date set for the meeting of
creditors. These claimants should not be bound by the 90-day deadline.

(6) Rule 2003(d) - Chapter 11 Trustee Elections.

Rule 2003(d) would be amended to change the deadline to file a motion to resolve

a disputed chapter 1 1 trustee election. The deadline will be 10 days after the time when

the U.S. trustee files a report of the disputed election, rather than 10 days from the time of

the creditors' meeting. The Litigation Committee, Association of the Bar of the

District of Columbia (Letter #014) notes that the deadline in the present rule is

unrealistic and that "the proposed changes provide a more functional procedure to resolve

9



disputed elections."

(7) Rule 7001(7).

Rule 7001(7) is amended to recognize that an adversary proceeding is not

necessary to obtain an injunction or other equitable relief if a plan provides for such

relief. The Committee received three comments relating to this rule.

(a) Wade H. Logan, III, Esq. (Letter #008) commented that the proposed
amendment to Rule 7001(7) is "well advised."

(b) Prof. Michael Anthony Sabino (Letter #011) commented on the
stylistic change at the beginning of Rule 7001 (the language: "Any of the
following is an adversary proceeding."). He finds this language confusing and
thinks that it can be interpreted to mean that the list of proceedings in Rule 7001 is
a nonexclusive list. He suggests using "adversary proceedings are:" or "only the
following matters are deemed to be adversary proceedings:" He also thinks that
the proposed language at the end of Rule 7001(7) will cause confusion and
suggests that the language ("plan provides for the relief") be changed to "plan
provides for such injunctive or other equitable relief."

(c ) Litigation Committee, Bar Association of the District of Columbia
(Letter #014) commented that this change would streamline the confirmation
process and avoid time consuming ancillary litigation. "However, imposition of
injunctions without the requisite evidence propounded by the debtor would be
highly prejudicial to the affected creditors. However, certain types of injunctive
relief are included as plan terms on a routine basis. Therefore, the amendment
would be sanctioning current practice in this regard."

(8) Rule 7004(e).

Rule 7004(e) would be amended to provide that the ten day limit on service of a

summons after issuance does not apply to service in a foreign country. The Litigation

Committee, Bar Association of the District of Columbia (Letter #014), commented

10



that this amendment "is a practical change in recognition of the difficulty in international

service."

(9) Rule 1019(1)(B).

Rule 1019(1)(B) would be amended to clarify that an extension of time to file a

statement of intention regarding collateral may be granted only if a motion for the

extension is made either by written motion or orally at a hearing before the time has

expired. The Litigation Committee of the Association of the Bar of the District of

Columbia (Letter #014) commented that the revision is appropriate in that the present

rule is unclear regarding the ability to make an oral request.
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November 12, 1997

Secretary of the Committee on Rules
of Practice and Procedure

Judicial Conference of the United States
Administrative Office of United States Courts
Washington, D.C. 20544

Re: Proposed Amendment to Rule 1019(6) of the Federal Rules of
Bankruptcy Procedure

Dear Sirs:

I am writing to urge that the Committee reconsider the proposed amendment to Rule
1019(6) which would require the filing of a request for payment rather than a proof of claim
for debts accrued prior to conversion of a case under chapter 11 to a case under chapter 7.
The present procedure of permitting the filing of a proof of claim should be continued, at least
for entities making claims for ordinary course of business expenses.

This firm represents a landlord which has suffered numerous bankruptcies among its
tenants over the past several years. A substantial number of those cases have involved
companies which initially filed for relief under chapter 11 where the cases were converted to
cases under chapter 7 when the attempt to reorganize failed. Frequently, the landlord had a
claim for unpaid rent for the period between the filing and conversion of the case. In many
of those cases the landlord ultimately received little or no distribution on the claim for the rent
during the chapter 11 phase of the case because of the subordination of the chapter 11
administrative claims to the chapter 7 administrative claims under Bankruptcy Code §726(b).

785094-1
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Under the present rule, the landlord need only file a proof of claim to assert its claim for
unpaid post-petition rent. A proof of claim supplies sufficient detail for the trustee to evaluate
the claim without placing an undue burden on the claimant. In the event that a distribution
will be made, the claim can be and is addressed in informal communications with the trustee
and, if necessary, in the claims objection process.

Requiring the claimant to file a request for payment places a substantial additional
burden on the claimant. The claimant must prepare a more elaborate pleading and must serve
and file a motion and request a hearing on the request in order to have the claim allowed. The
proposed amended rule requires that the motion be made shortly after conversion at a time
when the parties are unlikely to be able to determine the likelihood of a distribution on the
chapter 11 administrative claims and at time when the trustee is newly appointed and
concentrating his efforts on liquidating the assets of the estate. Claims for chapter 11
administrative expenses need not be addressed before the trustee is in a position to make a
distribution at the conclusion of the liquidation case when trustees commonly address the
allowance of pre-petition claims.

In short, the present proof of claims process for business expenses accrued prior to
conversion meets the need of the parties and should not be modified.

I would be happy to supply any further information which may assist the committee
in its evaluation of my comment.

ery truly yours,

James G sden

JG:mc
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UNITED STATES BANKRUPTCY COURT
CENTRAL DISTRICT OF CALIFORNIA

3420 TWELFTH STREET
RIVERSIDE, CALIFORNIA 92501-3819

DAVID N. NAUGLE TELEPHONE

Bankruptcy Judge (909) 774-1021

September 19, 1997 97-BK
ooo

Peter G. McCabe, Secretary
Committee on Rules of Practice and Procedure
of the Judicial Conference of the United States

Thurgood Marshall Federal Judiciary Building
Washington, DC 20544

Re: Proposed Amendments to Federal Rules of Bankruptcy
Procedure (Rule 4001(a)(3))

Dear Mr. McCabe:

The proposed 10-day stay of relief from stay orders in
foreclosure (legitimate and scam cases) and unlawful detainers will
vastly increase the number of cases filed and the misuse of the
automatic stay.

Very truly yours,

VID N. NAUG
Bankruptcy Judge

DN/lp

cf: Hon. Geraldine Mund,
Chief Bankruptcy Judge
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September 23, 1997 97-BK- 0013
Mr. Peter G. McCabe
Secretary
Rules Committee Support Office 9TICRn o3
Administrative Office of the
US Courts
Thurgood Marshall Federal Judiciary
Building
Columbus Circle NE
Washington, DC 20544

Dear Mr. McCabe:

Thank you for your letter of September 9 th. A heavy
workload here has delayed my expressing my appreciation. A
Judicial Conference and its request for public comment on the
Preliminary Draft comprise a well supported approach.

I read with interest the full text of the proposed
amendments referred to in the second paragraph of your letter. I
look with favor upon everything in the pamphlet and I am grateful
to you for keeping me advised and giving me an opportunity to
take part in this important project.

R ectfully yours,

<+<4)Z1. WN;1 t~
ack E. Horsley

JEH:pr
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George W. Barlow, III October 13, 1997

Peter G. McCabe, Secretary
Committee on Rules of Practice and Procedure
of the Judicial Conference of the United States
Thurgood Marshall Federal Judiciary Building 97 BK
Washington, D. C. 20544

Re: Comment on proposed Bankruptcy Rule Amendments

Dear Mr. McCabe:

I am in receipt of a "Preliminary Draft of Proposed Amendments to the
Federal Rules of Practice & Procedure" and am responding to the request for written
comments.

I write from the perspective of a bankruptcy practitioner with 18 years of
experience at all different levels of bankruptcy work, from small-scale Chapter 7 and
Chapter 13 cases to fairly sizeable Chapter 11 cases involving as much as $5 million to $8
million. I must confess I have little experience with the mega-cases that we hear so much
about. My experience is more with the humdrum bread-and-butter cases which make up
95% of the actual world of bankruptcy.

Proposed Rules 4004 and 4007 -- The proposed amendment to "clarify that
the deadline for filing a corplaint objecting to discharge is 60 days after the first date set
for the meeting of creditors, regardless of the actual meeting date," is a bad, bad, bad idea.
I say this as an attorney who has represented both debtors and creditors. Most creditors
who are considering filing a complaint for exception to discharge use the First Meeting of
Creditors as an opportunity to weigh whether or not they want to file such a complaint,
based in large part on the debtor's demeanor and responses to three or four questions which
the creditor might pose at the First Meeting of Creditors. Often what appear to be
suspicious circumstances turn out to be easily explained or clarified by the debtor at the
First Meeting of Creditors, persuading the creditor not to pursue the matter further.

On the other hand, a debtor whose answers are evasive or incriminatory may
persuade a creditor that the case has a solid foundation. In the consumer creditor cases,
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Bankruptcy Code § 523(d) mandates, as we say, that "If you go to kill the king, you must

kill the king." In other words, you don't bring a consumer debt nondischargeability action

unless you are 95% sure you will prevail, because if you lose you must pay the consumer

debtor's attorney's fees, in addition to paying your own attorney's fees. The First Meeting

of Creditors thus gives the consumer creditor and its counsel a chance to size up the debtor

prior to instituting its suit, and helps weed out those cases.

Bringing a complaint for nondischargeability is an expensive process for all

concerned, including the debtor, even in a non-consumer debt situation, and any change in

the Rule which might lead to more complaints for exception to discharge being filed rather

than fewer is to be avoided. Yet that is what the proposed amendment would do.

The practical reason for that is as follows. It is not at all unusual for First

Meetings of Creditors to be continued. Often the debtor forgets to show up, or is sick, or

has car trouble. In the wintertime, we have First Meetings which are cancelled because of

snow, and sometimes the Chapter 7 Trustee is sick or has car trouble. If the last date for

filing a complaint objecting to discharge is 60 days after the first scheduled date, regardless

of the actual meeting date, that would mean in many cases that the creditor would have to

elect to file a complaint for exception to discharge before the actual First Meeting of

Creditors was ever held, or just a few days after, without sufficient time to evaluate the

debtor's under-oath responses to some pretty basic questions, which is, after all, one of the

intended functions of the First Meeting of Creditors.

On the other hand, I am hard pressed to think of a good reason for a change

in those Rules. I therefore urge that it remain as it is presently stated.

Rules 302(e). 3021. 4001(a)(3). 6004(g). and 6006(d? --- As I understand it,

all of these rules are to be amended to provide that there would be an "automatic stay" for

10 days after the entry of an Order confirming a Chapter 11 Plan, granting relief from the

stay, or authorizing use, sale or lease of property.

TILis wooiid rcpreseaii a fundamental shift in the way business is conducted

in Bankruptcy Court. At the present time, routinely transactions close immediately on

entry of the Order approving the sale, or Plan, or loan. These Rule changes would slow

down even more the already glacial pace of business, probably killing many otherwise
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barely-viable deals. The net result will be to make doing business with bankruptcy estates

even less attractive than it already is. A bad idea.

Very truly yours,

William E. Shmidheiser, III

WES/mh/107909





UNITED STATES BANKRUPTCY COURT

NORTHERN DISTRICT OF CALLL'ORNIARN

1300 CLAY STREET
PO. BOX 2070

OAKLAND, CALIFORNIA 94612

LESLIE TCHAIKOVSKY 
TELEPHONE (510) 879-3540

BANKRUP-CY JUDGE 
LesiheTchaikovsky(a ce9 ISCOtLrts gov

October 23, 1997 97-BK- 00•
Secretary of the Committee on

Rules of Practice and Procedure

Administrative Offices of the U.S. Courts

Washington, D.C. 20544

Re: Proposed Amendments to the Federal Rules of Bankruptcy

Procedure

Dear Secretary:

I have reviewed the proposed amendments to the Federal 
Rules of

Bankruptcy Procedure and have a problem with only one 
proposed

change. It is proposed that there be a ten day stay of all

orders granting relief from the automatic stay to give 
the

aggrieved party time to file a notice of appeal. I think the

proposed amendment is a very bad idea. It would prejudice many

to benefit only a few. Moreover, the benefit does not appear

necessary.

In the case of most orders, ten days delay is inconsequential.

However, in the case of orders for relief from stay, in the

majority of cases, each day of delay represents a quantifiable

dollar loss to the creditor. Debtors do not often appeal orders

of this nature. (More often, they file a new bankruptcy case,

thereby invoking a new automatic stay.) When they do wish to

file a notice of appeal, they may request a stay at the hearing.

In a case in which it is credible that an appeal may be taken,

the judge will certainly stay the order at least long enough for

a stay to be requested from the appellate court.

In California, by state law, unless otherwise ordered by the

bankruptcy court, a nonjudicial foreclosure sale may not be held

any sooner than seven days after an order granting relief from

the automatic stay. If this amendment is enacted, in these

instances, the debtor will receive an additional seventeen days

delay, in most instances, unwarranted, at the expense of the

secured creditor, instead of only seven.

Sincerely,

Leslie Tchaikovsky
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November 3,1997

Mr. Peter McCabe
Secretary to the Rules Committee
Administrative Office of the US Courts
One Columbus Circle, N.E.
Washington, D.C. 20544-0001

Re: Certain Proposed Amendments to the Bankruptcy Rules

Dear Peter:

The Oregon bankruptcy judges have reviewed the Bankruptcy Rules

Committee's proposed changes to Bankruptcy Rules 3020(e), 4001 (a), 6004, 6006,

7062, and 9014. As we read these changes they would, acting together, first, eliminate

application of BR 7062 to contested matters. Second, however, the 10 day stay

applicable under 7062 would then be restored as applicable to selected matters,

namely, orders for relief from stay, orders confirming Chapter 9 and 11 plans, orders

authorizing the use, sale or lease of property, and orders authorizing assignment under

Section 365 absent court order directing otherwise.

We are concerned that the areas which have been specifically identified for

application of the 10 day stay are exactly those areas which often are quite time

sensitive: that is, areas where the court and parties are addressing a matter which

urgently needs to be resolved. Wouldn't it be logical, given that fact, that, as under the

present rule, the 10 day stay specifically not be applicable to such time sensitive

areas?

We recognize that the rule allows the judge to except the order from application

of the stay in a particular case. However, the reality is that given the urgency of the

matter more often than not the order should not be affected by the stay but the court

and the parties, being human and often harried, will likely forget that the order must

specifically except application of the stay.
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We also recognize that the present Rules create an ambiguity with regard to the

application of the Rule 62 stay as to those contested matters apart from the ones now

specifically excepted from the stay. However, wouldn't that ambiguity be addressed

simply by the first proposed change, i.e., eliminating the application of BR 7062 to

contested matters?

Can you provide us with any information about the analysis the Rules Committee

applied which led to these proposed rule changes? We are confused and concerned

but we may be missing some important piece of the puzzle.

Sincere

Polly . Higdon
Chie Bankruptcy Jue

PSH:mo
cc: All Oregon Bankruptcy Judges
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November 14, 1997 00

Secretary
Committee on Rules of Practice and Procedure

Administrative Office of the United States Courts

Washington, DC 20544

Re: Proposed Amendments to Federal Rules of Bankruptcy

Procedure

Dear Sir/Madam:

We have reviewed with interest the proposed changes to the

bankruptcy rules as reported in our bankruptcy service.

We are particularly concerned about proposed Rule 4001(a) 
(3), which

would automatically stay for 10 days any order granting 
relief from

the automatic stay. The stated purpose of this rule is to give the

debtor sufficient time to request a stay pending appeal.

Our practice consists primarily of representing creditors, 
and in

most cases secured creditors. In our experience, secured creditors

have not been overly aggressive in bringing motions for 
relief, in

view of the expense involved. Thus in practically every case, the

motion is brought on for hearing only when the debtor 
is seriously

in default. In the majority of cases, a consent order is endorsed

and entered without a hearing. In many of the cases in which an

agreed order cannot be entered, the debtor has been engaged in

delaying tactics such as serial filings without ever proposing 
a

Chapter 13 plan or making any payments, a practice which we

consider an abuse of the bankruptcy process.

Based on the foregoing experience, we believe the proposed 
change

grants an unreasonable delay to debtors who do not need 
or deserve

such protection. For example, if a bankruptcy is filed shortly

before a foreclosure sale, often in a second or third bankruptcy

filing by the same debtor, we are able to obtain immediate relief

from the bankruptcy stay in many cases by a telephone 
hearing under

"emergency" conditions, so that the sale can continue. This avoids

the substantial expense (seldom recovered from the debtor) of a

rescheduled foreclosure. The proposed rule would preclude a

secured creditor from avoiding bad faith or abusive filings 
in this

way, and would create a 10-day window during which a bad faith

filer could act with impunity.

HM\HM\389010.1
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For that matter, we have found that appeals from 
orders granting

relief from the automatic stay are rare.

We note in passing that orders of the United States 
district courts

are not automatically stayed, and that some cause 
need be shown and

some protection afforded the prevailing party, such as by the

posting of a bond.

Accordingly, we respectfully request that the 
committee consider

the following:

1. If the debtor has competent bankruptcy counsel (a

circumstance which we believe should be encouraged), 
such

counsel can obtain a stay of an order if appropriate.

2. The rule as proposed is in effect ex parte, with 
none of

the showings (such as likelihood of success, and lack of

harm to the prevailing party) made in considering 
stays.

3. The granting of an automatic 10-day stay of every 
order

granting relief from the stay unfairly tilts the playing

field against secured creditors acting in good faith

after a serious default, in favor of bad faith filers.

This is especially so when the debtor has no intention 
of

appealing or when any appeal would be utterly lacking 
in

merit.

4. The imposition of sanctions for frivolous appeals is an

illusory deterrent seldom obtainable.

5. The stay of a consent or agreed order is manifestly

inappropriate.

We appreciate your consideration of these views.

Very truly yo 5,

E ene E. Derry ry

EED/abs
cc: Hon. Robert W. Goodlatte

HM\HM\389010. 1
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Peter G. McCabe, Esquire
Secretary
COMMI'TEE ON RULES OF PRACTICE AND

PROCEDURE OF THE JUDICIAL CONFERENCE

OF THE UNITED STATES THURGOOD MARSHALL

FEDERAL JUDICIARY BUILDING

Washington, DC 20544

Re: Proposed Amendments to the Federal Rules

of Bankruptcy Procedure
Our File No. 2054-13

Dear Mr. McCabe:

Thank you for providing me the opportunity, as a member of the

American College of Trial Lawyers, to comment upon the proposed

amendments to the Federal Rules of Bankruptcy Procedure. In

formalizing these comments, I have discussed their merit with the

bankruptcy practitioners in my firm, upon whose judgments my 
comments

are largely based.

A. Rule 1017. We applaud the greater specificity in setting

forth the identity of the parties entitled to notice of a motion to

dismiss a Chapter 7 or Chapter 13 Case on motion of the U.S. Trustee,

based upon the debtor's failure to file a list of creditors, schedules,

and statement of financial affairs. It would be our suggestion,

however, that any party filing a Notice of Appearance in the case,

pursuant to Rules 2002 and 9010, FRBP be included in the notification.

To that end, we would join in the proposed amendment of Rule

2002(a)(4).

B. There are various proposed changes which require a motion for

extension to be filed prior to the statutory expiration date. 
While

such proposals are well reasoned, this amendment may provide an

excellent opportunity to set forth further guidance as to whether 
such

extension is deemed granted prior to a hearing on the subject motion.

Currently, there is a split of authority or custom as to the effect of
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the expiration of an extension deadline. In some jurisdictions,

disposition of such motions must be heard prior 
to the expiration date

or the motion is deemed moot. In other jurisdictions, a tolling period

is assumed until the Court may consider the 
merits of the motion for

extension. Other jurisdictions routinely execute "Bridge 
Orders" to

cover the period between the motion deadline and 
the hearing date.

Practice in this area should be made consistent among all

jurisdictions.

These comments would relate to the proposed changes for Rules

1019, 2002(a)(4), 4004, and 4007.

C. There are a number of proposed changes that 
would implement

an automatic ten day stay between the date on 
which the Court enters

a ruling, in order to allow the losing party to institute 
appropriate

appellate measures. This issue has not proven a problem in our

district. It is our view that this requirement would simply 
add to

what can often be a very time-consuming process inherent in the

Bankruptcy system and is not justified. These comments apply to the

proposed changes for Rules 3020(e), 3021, 4001(a)(3), 6004(g), and

6006(d).

D. The proposed change for Rule 7001(7) is well advised.

Again, thank you for allowing me the opportunity to provide

comments on the proposed Rules. If I, or any member of my firm, may

be of additional assistance in this matter, please 
do not hesitate to

contact me.

With kind regards, I am

Very truly yours,

HOTHOMSO .L.P.

Wade H. Logan, III

WHLIII/sec

cc: The Honorable Strom Thurmond

The Honorable Ernest F. Hollings

The Honorable Mark Sanford
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Re: Proposed Amendments to the Federal Rules of Bankruptcy Procedure

Dear Mr. McCabe:

I write this letter on behalf of the Bankruptcy Committee of the Commercial

Law and Bankruptcy Section of the Los Angeles County Bar Association in support of

the amendments to Rules 3020, 4001, 6004, 6006, 7062, and 9014 of the Federal

Rules of Bankruptcy Procedure (the "Bankruptcy Rules") proposed by the Advisory

Committee on Bankruptcy Rules and published for comment in August 1997.

The proposed amendment to Bankruptcy Rule 9014 would delete the

reference therein to Bankruptcy Rule 7062, thus limiting to adversary proceedings the

applicability of Bankruptcy 7062 and the ten-day stay of Federal Rule of Civil Procedure

62(a) ("Rule 62(a)") incorporated by Bankruptcy Rule 7062. As a result, there could be

no reliance upon the automatic ten-day stay of Rule 62(a) except with respect to orders

entered in adversary proceedings. As a counterpart, the proposed amendments to

Bankruptcy Rules 3020, 4001, 6004, and 6006 provide for an automatic ten-day stay of

the effectiveness of orders confirming plans (Bankruptcy Rule 3020), orders granting

relief from the stay (Bankruptcy Rule 4001), orders authorizing the use, sale, or lease of

property other than cash collateral (Rule 6004), and orders authorizing the assignment

of executory contracts and unexpired leases (Bankruptcy Rule 6006).

The proposed amendments remedy what is probably the most significant

problem caused by current Bankruptcy Rules 9014 and 7062 - uncertainty regarding

the applicability of the ten-day automatic stay of Rule 62(a) to an order of the

Bankruptcy Court. This uncertainty has caused parties to rely upon stays which, it turns
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out, were not in effect,' and to violate stays that the party mistakenly did not recognize

to be in effect.2

The uncertainty stems from two principal causes. The first is the

perception that the language of Rule 62(a) might stay the effectiveness of an order,

rather than only staying execution upon or enforcement of the order, and confusion

regarding what constitutes "enforcement." 3 Second, confusion exists with respect to

whether Bankruptcy Rule 7062 applies in certain contexts (ie., whether an order is

entered in a contested matter to which Bankruptcy Rule 9014 applies).4

The problems caused by this confusion have, as a practical matter, been

limited by the 1983 and 1991 amendments to Bankruptcy Rule 7062, which made Rule

62(a) expressly inapplicable to orders granting relief from the automatic stay, orders

regarding the use of cash collateral, orders regarding the use, sale, or lease of property,

orders authorizing borrowings, and orders authorizing the assumption or assignment of

See, e.g., In re Barnes, 119 B.R. 552, 555 (Bankr. S.D. Ohio 1989) (execution on

judgment against debtor within ten days after order dismissing case valid; order

dismissing case not subject to Rule 62(a)); In re Pero Bros. Farms, Inc., 91 B.R.

1000, 1001 (Bankr. S.D. Fla. 1988) (motion to convert filed too late; order confirming

plan not subject to Rule 62(a)).

2 See, e.g., Chrysler Credit Corp. v. Cooper (In re Cooper), 16 B.R. 19, 22 (Bankr.

W.D. Mo. 1981) (repossession of car within ten days after entry of order dismissing

case violated stay of Rule 62(a)).

3 See Fish Market Nominee Corp. v. Pelofsky, 72 F.3d 4, 6 (1st Cir. 1995) ("Contrary

to Fish Market's position, Rule 62(a) does not purport to make a judgment ineffective

for 10 days after entry; on the contrary, the judgment retains full force and effect for

other purposes.... Instead, Rule 62(a) merely stays proceedings to enforce the

judgment....").

4 See Lugo v. Saez (In re Saez), 721 F.2d 848, 852 (1st Cir. 1983) (Bankruptcy Rule

7062 does not apply to an order dismissing a case because it was not entered in a

contested matter); In re Barnes, 119 B.R. at 555 (same). Underlying this aspect of

the problem is the lack of a precise definition for "contested matter". See, e.g., lIes

v. LTV Aerospace Defense Co. (In re Chateaugay Corp.), 104 B.R. 626, 634

(S.D.N.Y. 1989) ("'Contested matter' is not defined in the Code or the rules."), appeal

dismissed, 930 F.2d 245 (2d Cir. 1991); In re RFD, Inc., 211 B.R. 403, 407-08

(Bankr. D. Kan. 1997) ("Except to say that relief in contested matters should be

requested by motion, the quoted statement [from Bankruptcy Rule 9014] does not

define 'contested matter."').
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executory contracts and unexpired leases.5 However, uncertainty regarding the appli-

cation and effect of Rule 62(a) remains with respect to other types of orders.

In the case law, this appears to be most often reflected in confusion by

practitioners regarding the applicability of Rule 62(a) to orders dismissing cases.

However, the potential exists for problems to arise relating to the uncertain application

of Rule 62(a) with - respect to virtually every order of the Bankruptcy Court not

specifically excluded by Bankruptcy Rule 7062 or entered in an adversary proceeding,

ranging from orders confirming plans, to orders allowing or disallowing claims, to orders

approving the retention of professionals, to orders authorizing the payment of

administrative expenses.6

The proposed amendment to delete the reference to Bankruptcy Rule

7062 in Bankruptcy Rule 9014 will eliminate the current state of uncertainty. As a result

5 One result of the prior amendments to Bankruptcy Rule 7062 is the implication that

Rule 62(a) would otherwise apply to the orders explicitly excluded by the prior

amendments to Bankruptcy Rule 7062 and does apply to certain orders which were

considered for exclusion but were not excluded. Compare 9 Norton Bankruptcy Law

& Practice 2d (1997) at 489-90 ("From a practical standpoint, it is essential that a

discretionary stay be obtained as to those situations which are excepted from the

scope of the 10-day automatic stay.... Other exceptions were considered for the

1991 Amendments. The Advisory Committee rejected the idea of making an order

authorizing the sale of property pursuant to a plan and the confirmation of a plan

additional exceptions. ' This was rejected because an order authorizing a sale of

property pursuant to a plan should wait until the plan becomes 'final'. . . . It was felt

that a plan should not be consummated until after the confirmation order becomes

final by the expiration of the ten-day period.") and In re Tempo Tech. Corp., 202 B.R.

363, 374 (D. Del. 1996) ("This amendment excepted orders authorizing section

363(b)(1) sales from the general ten day stay of all federal court orders under Fed.

R. Civ. P. 62(a).") with Ewell v. Diebert (In re Ewell), 958 F.2d 276, 280 (9th Cir.

1992) ("Our cases strongly suggest that, even if Bankruptcy Rule 7062 had not been

amended, Rule 62(a) would have no application to judicially authorized sales of

estate property in bankruptcy proceedings.") and In re Whatley, 155 B.R. 775, 781

(Bankr. D. Colo. 1993) (confirmation order not subject to Rule 62(a)).

6 Compare Arnold & Baker Farms v. United States (In re Arnold & Baker Farms), 85

F.3d 1415, 1419 (9th Cir. 1996) ("The Bankruptcy Court confirmed the plan on

May 5, 1993, and FmHA filed its timely notice of appeal on May 14, one day before

the expiration of the automatic stay provided in Bankruptcy Rule 7062."), cert.

denied, _ U.S. ,117 S. Ct. 681 (1997) with In re Pero Bros. Farms, Inc., 91

B.R. at 1001 (order confirming plan not subject to Rule 62(a)) and In re Whatley, 155

B.R. at 781 (order confirming plan, order disallowing claim, and order allowing claim

not subject to Rule 62(a)).
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of the proposed amendment, those parties who want an immediate stay not specifically
provided by the proposed amendments to Bankruptcy Rules 3020, 4001, 6004, and

6006 will know that they must seek a stay under Bankruptcy Rule 8005 rather than

courting the risk of mistakenly relying upon the applicability of Rule 62(a).

The proposed amendments to Bankruptcy Rules 3020, 4001, 6004, and

6006 also provide clarity by explicitly providing that the effectiveness of orders covered

by those rules is stayed. Since the closing of transactions subject to orders under those

rules will generally moot an appeal,7 the amendments appropriately place the burden to

acquire a modification of the ten-day stay on the party who would seek to moot an

appeal by closing the transaction immediately.

Under the current rules which permit appeals from orders subject to

Bankruptcy Rules 3020, 4001, 6004, and 6006 to be mooted by an event that could

occur at any time after the entry of an order, the parties and courts are subject to

"emergency" stay motions in situations where the mooting event would and need not

occur until a stay could be sought on a less urgent timetable; the opposing parties and

the court simply do not know when the mooting event will take place. Thus, the parties

and courts are engaged in expedited proceedings when there is no need for this

disruption; the existing rules create the sort of pointless emergencies that have been

decried in the case law.9

7 See, e.g., Manges v. Seattle - First Nat'l Bank (In re Manges), 29 F.3d 1034 (5th Cir.

1994) (appeal from copfirmation order moot), cert. denied, _ U.S. _, 115 S. Ct.

1105 (1995); Van Iperen v. Production Credit Ass'n (In re Van Iperen), 819 F.2d 189

(8th Cir. 1987) (appeal from order granting relief from stay moot); Pittsburgh Food &

Beverage, Inc. v. Ranallo, 112 F.3d 645 (3d Cir. 1997) (appeal from order approving
sale moot); Sulmeyer v. Karbach Enter. (In re Exennium. Inc.), 715 F.2d 1401 (9th

Cir. 1983) (appeal from order authorizing assumption and assignment of leases

moot).

8 Even in situations where the plan, sale agreement, loan document or assignment
contract provide for an effective date or closing ten days or more after the entry of

the order, such documents frequently allow an earlier effective date or closing
without further court order with the consent of certain parties; the party which would
seek a stay is usually not among the parties who must consent to an early closing or
effective date.

9 See generally Mission Power Eng'q Co. v. Continental Cas. Co., 883 F. Supp. 488,

491-92 (C.D. Cal. 1995) ("When an ex parte motion is filed, it is hand-delivered
immediately from the clerk's office to the judge. The judge drops everything except
other urgent matters to study the papers. It is assumed that the tomatoes are about

to spoil or the yacht is about to leave the jurisdiction and that all will be lost unless
immediate action is taken. Other litigants are relegated to a secondary priority. The



Peter G. McCabe
January 15, 1998
Page 5

The proposed amendments should reduce considerably the unnecessary

"emergencies" caused by uncertainty regarding when the mooting event will occur.

In those instances where a transaction must close or a plan must go

effective within ten days after entry of the order, the proposed amendments to Bank-

ruptcy Rules 3020, 4001, 6004, and 6006 would permit the court to modify the stay so

that the transaction -may close or the plan may go effective. The only "cost" of the

proposed amendments would be to reduce the ability of a party to surprise opponents

by an immediate closing so as to moot an appeal; leveling the playing field by reducing

the prospect of mooting by ambush is a small "price" to pay for decreasing the number

of motions based upon false emergencies.'1

judge stops processing other motions.... Lawyers must understand that filing an ex

parte motion, whether of the pure or hybrid type, is the forensic equivalent of

standing in a crowded theater and shouting, 'Fire!'. There had better be a fire.");

Gumport v. China Int'l Trust & Inv. Corp. (In re Intermagnetics Am., Inc.), 101 B.R.

191, 193 (C.D. Cal. 1X989) ("Ex parte applications throw the system out of whack.

They impose an unnecessary administrative burden on the court and an

unnecessary adversarial burden on opposing counsel who are required to make a

hurried response under pressure, usually for no good reason. They demand priority

consideration, where such consideration is seldom deserved.").

10 See generally In re T&H Diner, Inc., 108 B.R. 448, 452 (D.N.J. 1989) (lessor relets

premises during adjournment it requested of hearing on appeal from orders denying

debtor's motion to assume lease and lifting the automatic stay, "It should also be

noted that a dismissal of this matter on mootness grounds will be manifestly

inequitable.... Under these circumstances, the court finds it unfair, perhaps even

manipulative, for the landlords to seek the court's indulgence for an adjournment and

then argue that the action has been rendered moot."); In re Halladay Ent., Inc., 5

B.R. 83, 87 (Bankr. S.D. Tex. 1980) ("To hold that a sale made within ten (10) days

of the order approving sale is irreversible under any circumstances would deprive a

party from attaining the status quo during an appeal or a motion under Rule 62 and,

such a result, in my opinion, is clearly contrary to the intent of Rule 805 and Rule 62.

Rule 805 contemplates that an order approving sale may be stayed and unless it is

stayed, the sale to a good faith purchaser is final. Such a stay and appeal could

easily be circumvented if the parties are allowed to consummate a sale immediately
upon entry of an order.").
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Thank you for your consideration of these comments.

Sincerely,

Geo C.Webster II

GCW:sd

cc: Susan B. Hall, Esq.
Chair, Bankruptcy Committee of
the Commercial Law and Bankruptcy Section
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Secretary, Committee on Rules of
Practice and Procedure
Administrative Office of the U.S.-Courts
Washington, D.C. 20544

Re: Comments to Preliminary Draft of Proposed Amendments to the Federal Rules

of Bankruptcy Procedure (August, 1997)

Gentlepersons:

The undersigned practices extensively in bankruptcy matters, and I have had an

opportunity to review the Preliminary Draft of Proposed Amendments to the Federal Rules of

Bankruptcy Procedure.

My comment is directed to the proposed amendments to Rules 4001(a)(3), 6004(g) and

6006(d). Each of these rules provides that unless the Court determines otherwise, certain orders

are automatically stayed for a period of 10 days after entry of the order. I would propose that

the aforesaid rules apply only as to contested matters, but if the application is uncontested, the

general rule should be that the order is effective immediately unless the Court orders otherwise.

There appears little reason why secured lenders, proposed assignees of leases and other

parties impacted by such orders should be subjected to an automatic delay when the proceedings

before the Bankruptcy Court issuing the order were unopposed.

Thank you for your kind attention.

Since

Art r L. Rolston

ALR:djs





ST. JOHN'S UNIVERSITY 97-BK-OIoi

FOUNDED I1870 
COLLEGE OF BUSINESS ADMINISTRATION

FOUNDED 3870 
DEPARTMENT OF LAW

12 February 1998

Peter G. McCabe, Esq.

Secretary
Committee on Rules of Practice and Procedure

Judicial Conference of the United States

Thurgood Marshall Federal Judiciary Building

Washington, D.C. 20544

Re:Proposed Draft/Proposed Amendments/Bankruptcy Rules

Release Date: August 1997

Dear Mr. McCabe:
Reference is made to the abovecaptioned. As provided therein, I wish to submit

my written comments, as set forth below, prior to the 15 February 1998 deadline. I would

be most appreciative if you would place them before the Committee for considertion.

By way of introduction, as to my credentials, the undersigned formerly served as

Judicial Law Clerk to the late Hon. D. Joseph DeVito, U.S. Bankruptcy Court, is a

nationally known expert in bankruptcy law, is a Professor of Law, is the author of the

treatise Practical Guide to Bankruptcy, and has commented on prior Proposed

Amendments to the Federal Rules of Bankruptcy Procedure.

GENERAL COMMENT

Overall, the current Proposed Amendments to the Federal Rules of Bankruptcy

Procedure (the "Rules") are most satisfactory, and should be enacted. These proposals

represent various changes, both substantive and stylistic, which would improve the

admininstration of our nation's bankruptcy laws, primarily by clarifying their purposes and

intentions.

Therefore, on the whole, the Proposed Amendments should be adopted.

Nonetheless, it is the opinion of this commentator that certain of these proposals

should not be enacted in their present form. These limited items, as outlined below, would

* 8000 UTOPIA PARKWAY * JAMAICA, NY 114A9 * (718) 990-6482 * FAX: (718) 990- 1868 -

CA&MPITTFS TIhFFNS NY * STATEN ISLAND. NY * ROME. ITALY



foment negative changes to the administration of bankruptcy law; in effect, they would

create more problems than they would solve. Therefore, the following opposition and/or

proposals for further change are made below.

RULE 1017

It is now proposed that Rule 1017 be amended to eliminate notice to creditors of a

motion to dismiss a debtor's Chapter 7 or 13 case for reason of the debtor's failure to file

a list of creditors, schedules, or a statement of affairs. The avowed purpose of said

change is to avoid the expense of notification beyond the minimal parties of the debtor, the

trustee, the U.S. Trustee, and parties specified by the Court.

This amendment should not be made. It would be highly detrimental to the

bankruptcy system, for the following reasons. Oftentimes, creditors have useful

information regarding the debtor. The mere failure of the debtor to properly file its

schedules and so forth is merely the tip of the iceberg in a great many of these cases.

Creditors, who usually possess knowlege superior to that of the case trustee or the U.S.

Trustee, can contribute vital information as to debtor's true intentions, its good or bad

faith, and so on. In sum, creditors play an important role in fully informing the

Bankruptcy Court as to why a debtor is deficient in the filing of its necessary documents.

If creditors are denied notice of such dismissal motions, then they are foreclosed

from contributing to the process. The exclusion of creditors by this lack of notice would

leave all responsibility to the case trustee or the U.S. Trustee, already strained by limited

resources, to apply what would essentially be a mechanical test. Finally, permitting the

court to designate certain creditors be notified at its discretion is not a solution. At such a

typically early stage, the court also lacks familiarity with the debtor.

In sum, notice to creditors, as provided in the present Rule, must be maintained.

The proposed amendment would harm the system by foreclosing the vital contribution of

knowledgeable creditors.

RULE 2002(a)(4)

Same comment as for Rule 1017.

RULE 4001(a)(3)

The proposed amendment would provide that an order granting relief from the

automatic stay would itself be automatically stayed for a period of no less than ten (10)

days. The purpose is to allow affected parties time to file an appeal and likewise seek a

stay pending appeal.

2



This amendment should not be made. It would work a severe injustice upon

creditors and others, and provide little or nothing in the way of new, meaningful help for

debtors.

Since the advent of the modem Bankruptcy Code in 1978, vast experience has

demonstrated that the bulk of motions for relief from the automatic stay (hereinafter "stay

relief motions") are routinely granted, for they are of the "garden variety" type. In brief,

the secured creditor bringing the motion is indisputably entitled to the relief, the debtor

has no defense, and there is no ground for an appeal thereof much less grounds for a stay

pending appeaL

Indeed, immediate enforcement of the stay relief motion is imperative to the

petitioning creditor. The cases are legion where the creditor has been deprived of its

property for a very long time (Le., the huge number of instances where the debtor has

dragged out a state court foreclosure for years, then finally files bankruptcy as yet another

delaying tactic), has finally put an end to the debtor's judicial delays, and now sets in

motion the events necessary to realize upon its rights (ie., the scheduling of a foreclosure

sale, and all the notice, publication, and other strenuous and expensive requirements

thereof).

By contrast, the debtor has typically capitalized on every procedural delay tactic

available, has absolutely no basis in fact or law for an appeal, and in fact will not file an

appeal For those rare exceptions where the debtor has actual grounds for an appeal and

does indeed pursue one, moving to stay the decision is merely part of its legitimate burden,

and so, like any other, that rare debtor must move with alacrity and convince the court of

its right to a stay pending appeaL

In sum, the imposition as proposed of a mandatory ten day automatic stay of

orders granting stay relief would work exclusively to the significant harm of innocent

creditors, would be of no value to the vast majority of debtors who do not appeal, and

would be of inconsequential benefit to debtors who do appeal stay relief motions. The

greater good demands this proposed amendment be rejected.

RULE 6004(g)

An amendment has been proposed to modify this rule to provide an automatic stay

of an order authorizing the use, sale or lease of property (other than cash collateral), so as

to allow affected parties time to seek a stay pending appeaL

First, the proposed amendment is much like the "ten day stay" proposed for Rule

400 1(a)(3 ). For that reason, the same general objections set forth hereinabove are

repeated as to this proposal as well

3



More precisely, this specific amendment is ill-advised, since it would be debilitating

to the proper functioning of the bankruptcy process. Whether in a Chapter 7 liquidation

or a Chapter 11 reorganization, the disposition of a debtor's assets by use, sale or lease is

usually undertaken under the most strained of circumstances, where time is of the essence.

Therefore, a ten day stay would no doubt unduly burden such vital activities.

Certainly, many of these orders are in fact appealed, and it would be of great help

to the objecting party to have additional time in which to move to stay the judgment

pending appeal. Nonetheless, the present burden placed upon those seeking a stay is not

unjust, and there is simply no good reason to lighten their load when to do so would be

much more harmful to the expeditious handling of the debtor's assets.

To be sure, the undersigned's personal experience has usually been on the losing

side of a use, sale or lease motion, thereby compelling a massive effort to draft, file, and

obtain a stay ofjudgment. Many times in the past I have most heartily wished for a ten

day stay, so I might seek a stay pending appeal! But the truth of the matter is the

realization that such a new rule will do much more harm than good to the overall

administration of bankruptcy cases.

In sum, an automatic stay often days of use, sale or lease orders would be a

burden overly harmful to the system, with little or no offsetting benefits. The proposed

rule change should therefore be rejected.

RULE 6006(d)

Same comment as Rule 6004(g). Given that orders regarding executory contracts

and unexpired leases are the functional equivalent of use, sale or lease orders, the same

criticisms apply.

The proposed amendment should therefore be rejected.

RULE 7001

It has been proposed that the opening paragraph of Rule 7001 be amended to state

"[amny of the following is an adversary proceeding."

While the intent is understandable, the language does not do it justice and is

confusing. To state "any of the following" can be interpreted to mean that the

denomination of certain actions in Rule 7001 is a nonexclusive list. Traditionally, Rule

7001 defines a narrow list of actions that must be brought as adversary proceedings; all

else in the universe of cases and controversies are subject to motion practice pursuant to

Rule 9014 as "contested matters." It is presumed the intent is still to have Rule 7001

recite an exclusive list of adversary proceedings, leaving all else as contested matters.

4



Therefore, the proposed language should be rejected. Instead, any amended
language should say "adversary proceedings are:" or "only the following matters are
deemed to be adversary proceedings:" or some such language in that vein. This will
eliminate confusion at some future time.

Further, it is proposed that Paragraph 7 of Rule 7001 be modified to make clear
that an action to obtain injunctive relief is not an adversary proceeding, if undertaken
pursuant to a Chapter 9, 11 or 13 plan. The amended paragraph would end with the
words "the relief'.

That is not explicit enough, and will cause confusion. The ending of Paragraph 7
should be the "plan provides for such injunctive or other equitable relief." This makes
clear what type of relief this exclusion is limited to, thereby eliminating any possible
misunderstanding.

RULE 7062

Rule 7062 is to be amended to reflect the other proposed amendments to Rules
4001(a)(3), 6004(g), and 6006(d) regarding the imposition often day stays.

As aforstated, the undersigned opposes such changes to the aforementioned Rules.
Therefore, logically, opposition is stated to this reflexive change to Rule 7062. In sum,
Rule 7062 should remain unchanged.

CONCLUSION

The instant Proposed Amendments to the Bankruptcy Rules generally mark
beneficial and necessary change. Notwithstanding, the undersigned respectfully requests
the Committee seriously consider the foregoing criticisms and comments regarding certain
proposals, which in a very practical sense would be highly detrimental to the adminstration
of our nation's bankruptcy laws if enacted in their present versions. In any event, I trust
the Committee will fnd my statements to be helpful, and I am available for further
consultation. With thanks, I remain,

Very truly yours,

Anthony Michael Sabino
Professor of Law
and
Sabino & Sabino, P.C.
92 Willis Ave., 2d fl., Mineola, NY 11501
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February 13, 1998

VIA FEDERAL EXPRESS 97-BK 0°
Mr. Peter G. McCabe
Secretary of the Committee of

Rules of Practice and Procedure

Administrative Office of the U.S. Courts

One Columbus Circle NE

Room 4-170
Washington, DC 20544

Re: New Jersey Bar Association, Bankruptcy Law Section

Comments as to Proposed Amendments to Official

Bankruptcy Forms and New Official Bankruptcy Forms

Dear Mr. McCabe:

The Bankruptcy Law Section of the New Jersey 
State Bar

Association has appointed a committee to 
review and comment on

the Preliminary Draft of Proposed Amendments 
to the Federal Rules

of Bankruptcy Procedure. The committee offers the following

comments.

Rule 1017

The committee is not in favor of the proposed 
amendments to

Rule 1017 which would eliminate notice to 
creditors of the

dismissal of a Chapter 7 case for failure to pay the 
filing fees

and of notice of a hearing on dismissal for 
failure to timely

file a list of creditors, schedules and statement of financial

affairs. Creditors and their counsel often begin preparing

applications to the court for various types 
of relief, including

relief from automatic stay, immediately after receiving a notice

of commencement of a Chapter 7 case. Creditors are entitled to

receive prompt notice that a case has been 
dismissed for failure

to pay filing fees, or that a motion has been filed to dismiss 
a

case for failure to file schedules, to avoid incurring time and

expense with respect to matters that have been, 
or may be,

rendered moot. Because in the vast majority of Chapter 7 cases,



the number of creditors is small, the cost of providing such

notice is relatively insignificant.

Rule 1019(6)

Proposed Rule 1019(6), as currently drafted, requires

administrative expense creditors to file a request for payment

within 90 days after the first date set for the meeting of

creditors called after conversion of a case. In many cases, the

debtor may not update its list of creditors following conversion

to include all administrative expenses incurred prior to the

conversion. If an administrative expense creditor does not

receive notice of the conversion and the date fixed for the

meeting of creditors, such creditor should not be bound by the 90

day deadline. We therefore recommend that proposed Rule 1019(6)

be modified to a provide that a request for payment of an

administrative expense must be filed within 90 days after the

first date set for the meeting of creditors called after

conversion of a case, if the administrative expense claimant

received prior notice of the date set for the meeting of

creditors.

Rules 3020(e), 4001(a)(3) and 6004(q)

We agree with the concept embodied in these proposed

amendments that the right to appeal should not be rendered a

nullity merely because action is taken to moot an appeal before

an application for a stay can be filed and heard by the appellate

tribunal. However, in the context of the use, sale or lease of

property, confirmation of a plan and/or relief from the stay,

severe economic or other prejudice may result if the

effectiveness of a bankruptcy court order is automatically stayed

for ten days. Moreover, in our experience, district court judges

are routinely able to consider emergent applications for a stay

pending appeal of bankruptcy court orders well prior to 10 days

from the entry of the order. We believe that the competing

interests addressed in these proposed amendments can be best

served by reducing the proposed ten day stay to three days. A

three day stay will be sufficient in the vast majority of cases

to afford an aggrieved party the opportunity to apply for a stay

pending appeal and will insure that the other parties to the

order are not unduly prejudiced.

We appreciate the opportunity to comment on the proposed

rule amendments. If the Committee of Rules of Practice and

Procedure has questions or requires further information, please

do not hesitate to contact me.

yours,

< KM. SAK

JMZ/kc 'J '-_
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Re: Proposed Changes to Bankruptcy Rules

I would like to comment briefly on the proposed changes to Rule 1019(6) and suggest that

some clarifying language in Section 1019(5) would also be helpful. (Please note these are my own

comments and do not reflect an official position of the Attorneys General.) I think the changes to

Rule 1019(6) appropriately reflect that there are two separate kinds of postpetition debts:

administrative expenses, and other unpaid debts that do not rise to the level of an administrative

expense and which, therefore, must be treated as a claim. That distinction is not clearly recognized

in the current provisions. In particular, Rule 1019(5)(A)(i) and (B)(i) provide that the debtor is to

provide a schedule of all unpaid postpetition "debts" (which could include both postpetition claims

and administrative expenses), but then states that his list should include the names and addresses of

"each holder of a claim." I would suggest that those provisions would be better worded in the same

way as in the new Rule 10 19(6) -- i.e., the debtor should file a schedule of unpaid debts and include

the names and addresses "of those entities listed on the schedule." This would then eliminate the

question of whether a person with an administrative expense is or is not the holder of a "claim."

Turning then to the proposed changes in Rule 1019(6), the rule, as noted, does appropriately

distinguish between administrative expenses and claims. I do have some concerns and questions,

though, about the decision to impose a new time limit, not heretofore in existence, on the filing of

the request for administrative expenses. First, the commentary on the rule does not make plain that

this is, indeed, a new requirement and that practitioners must be alert to a new deadline that they

were not hitherto subject to. This is an important fact and one that should be clearly disclosed.

Second, the proposal would make it mandatory to file a request for administrative expenses

within the established deadline even if the trustee has determined that the matter is a "no asset" case.

However, it makes no more sense to require expense requests to be filed in such an instance than it

would to require proofs of claim to be filed. Imposing such a requirement will cause confusion

because the "no asset" notice would have to say that "claimants" need not file claims but those with



administrative expenses must do so. This will be confusing in and of itself; moreover, it will require

those who are owed money by the debtor to determine, at their peril, whether or not they hold an

administrative expense claim. If they do not, they may simply sit back and wait to see whether the

case will later change to an asset case. If, on the other hand, they do have an administrative expense

but do not file (even though there is no money to pay that expense), they will be denied payment if

the case later does have assets. The result is that most persons will feel obligated to file an expense

request, "just in case." This places an undue and unnecessary burden on both the expense holder

and the other parties in the system.

For much the same reasons, I question why there is any need to set a deadline for these

preconversion administrative expenses separate and apart from whatever deadline the court will set

in the end for other administrative expenses. They will not be paid any earlier than if they were

submitted at the end, nor will they receive any higher priority. And, if the estate in the end turns out

to be administratively insolvent with respect to even postconversion expenses, the preconversion

expense claimants and other parties in the case will simply have been put to an unnecessary burden

and expense. In short, I would suggest that it make better sense to simply provide that the deadline

for these expense requests would be the same as that imposed for any other types of administrative

expenses. That said, I agree that it would be appropriate to provide a minimum period for filing of

any expense request that should not be shorter than the time periods allotted deadline for filing a

claim. In most cases, the most appropriate deadline for such claims would be calculated from the

confirmation date; however, it could be left up to the court to set an earlier date in special

circumstances.

I appreciate the chance to comment on these proposals and hope that these statements will

be of assistance. My concern here is primarily with ensuring fair treatment of these claimants while

imposing the least burden on the system. Because the present rules are largely geared to dealing with

prepetition claims, administrative expense claimants often fall through the cracks. I welcome the

effort to ensure that they are taken into account, while I urge that the solution not cause new

problems.

Very truly yours,

Karen Cordry, N AG Bankruptcy Counsel
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c. Orders authorizing the trustee to obtain credit pursuant to
§ 364

d. Orders authorizing the assumption or assignment of an
executory contract or unexpired lease pursuant to § 365.

The amendments propose to delete the reference to Rule 7062
contained in Rule 9014 which governs procedures in contested matters
and to delete the additional exceptions provided by Rule 7062 listed
above. The result is twofold. One, the ten day automatic stay of orders
entered in contested matters does not apply unless specifically imposed
by the Court. Two, the ten day stay only applies in adversary
proceedings as limited by Federal Rule 62.

However, the ten day stay is imposed in certain contested
matters by amendment to the following Rules:

a. 3020(e) (orders confirming a plan in Chapter 9 or 11 cases)

b. 3021 (time for commencement of distributions under a
confirmed plan)

c. 4001(aX3) (orders granting relief from the stay)

d. 6004(g) (orders authorizing the use, sale or lease of property
other than cash collateral)

e. 6006(d) (orders authorizing the assignment of executory
contracts and unexpired leases)

Each of these rules as amended gives the Court discretion to
waive the ten day stay entirely or shorten the period as circumstances
may require.

Comment. These changes are appropriate because most orders
entered in contested matters are either interlocutory, ministerial or

simply too insignificant to the outcome of the case to require the ten day
stay. Furthermore, many of these orders should be immediately
effective to avoid additional costs to the estate which accrue during the
ten day period, such as orders rejecting executory contracts or unexpired
leases. Each of the matters in which the stay is imposed involve a

significant effect on the estate and its creditors which should be
automatically stayed to provide time to perfect an appeal and obtain a
stay pending appeal. Since the Court has discretion to impose or modify
the stay, parties should not be prejudiced under the amended Rules.
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2. Injunctive Relief.

Rule 7001 is amended to clarify that an adversary proceeding is
not necessary to obtain injunctive or other equitable relief where such
relief is provided in a Chapter 9, 11, 12 or 13 plan of reorganization.
The official comment states that substantive law must support such
relief.

Comment. This change would certainly streamline the
confirmation process and avoid time consuming ancillary litigation.
However, imposition of injunctions without the requisite evidence
propounded by the debtor would be highly prejudicial to the affected
creditors. However, certain types of injunctive relief are included as
plan terms on a routine basis. Therefore, the amendment would be
sanctioning current practice in this regard.

3. Discharge.

Rule 4004(a) which pertains to objections to general discharge
under Section 727(a) and Rule 4007(c) which pertains to objections to
discharge of specific debts under Section 523(c) are each amended to
provide that complaints must be filed within 60 days of the first date set
for the meeting of creditors regardless of whether the meeting is actually
held. Each Rule is also amended to clarify that requests for extension of
the time periods must be "filed" before the expiration of the time.

Comment. These changes address confusion under the current
rules, especially where the initial meeting is not held on the scheduled
date, and are appropriate.

4. Service and Notice.

a. Rule 1017(b)(3). This subpart has been eliminated by
the commission. Rule 1017(b)(3) provided a 30 day notice of dismissal
to all listed creditors and to those creditors filing claims. The committee
note says that Rule 101 7(b)(3) is deleted as unnecessary, because
2002(f) provides notice to creditors upon dismissal.

Comment. Rule 2002(f) does provide a notice requirement, but
unlike the 2002(a) twenty-day notices, and the 2002(b) twenty-five-day
notices, 2002(f) does not specify a time period for notices. Therefore,
the 30 day requirement now contained in 1017(b)(3) should be retained
or an appropriate time period be added to 2002(f).
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b. Rule 7004(e). The Rule is amended to provide that the
ten day limit on service of a summons after issuance does not apply to
service in a foreign country.

Comment. This is a practical change in recognition of the
difficulty in international service.

c. Rule 2002. The Rule is amended to conform to Rule
1017.

Comment. The revisions are appropriate. It is costly and
unnecessary to give all creditors notice of a hearing on dismissal of a
case based on the failure to file a list of creditors, schedules and
statement of financial affairs or substantial abuse or failure to pay the
filing fee.

5. Election of Trustee.

Rule 2003(d) is amended to require the United States Trustee
to mail a copy of a report of a disputed election on or before the date that
the report is filed to any interested party which has requested it. The
party has ten days from filing the report to file a motion to resolve the
dispute.

Comment. The Rule currently requires such motion to be
filed ten days after the meeting of creditors. This is an unrealistic
deadline because the report may not be available within that time period.
Therefore, the proposed changes provide a more functional procedure to

resolve disputed elections.

6. Conversion of a Reorganization Case to a Liquidation Case.

a. Statement of Intent. Rule 1019(1)(B) is amended to
clarify that extensions of the time to file a statement of intent regarding
retention of collateral must be made before the time has expired, either
by written motion filed with the court or by oral request made during a
hearing.

Comment. The current Rule is unclear regarding the ability
to make an oral request. Therefore, the revision is appropriate.
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b. Administrative Claims. Rule 1019(6) currently
requires holders of claims incurred in the reorganization case to file
proofs of claim after a case is converted to a liquidation case. A number
of members of our Committee interpret the Committee Note to the
proposed amendment, by referring to Section 503(a), as apparently
requiring such claimants to file motions for allowance of such
administrative claims pursuant to Section 503(a) within ninety days of
the meeting of creditors.

Comment. The proposed amendment is problematic for two
reasons. One, holders of small administrative claims are not going to
incur the cost of hiring an attorney to prepare and file a motion. Such
creditors will simply forego the opportunity to obtain the priority status
for their claim. Second, the court's docket would be burdened by large
numbers of motions seeking allowance of such priority. For example, in
the Merry-Go-Round Enterprises case currently pending in Baltimore,
Maryland, which converted from a Chapter 11 reorganization to a
Chapter 7 liquidation, landlords of the remaining 500 leases would have
been required to file pleadings with the Court to establish priority for
their unpaid post petition rent claims. The Trustee in this case simply
requested the Court to establish a bar date for the filing of Chapter Il
administrative claims, clearly a more efficient and cost effective
procedure. While the revisions are proposed to conform the Rule with
the requirements of 11 U.S.C. § 348(d), it is contrary to current practice
to require holders of claims incurred postpetition to file motions to
establish the priority accorded to administrative creditors pursuant to 11
U.S.C. § 726(b). It is an inefficient, burdensome and costly procedure
upon both the Court and the creditors.

Alternate Comment. One of our Committee's members, Mr.
Pearlstein, does not interpret the proposed amendments to Rule 1019(6)
as requiring claimants to file motions for allowance of administrative
claims, and therefore supports the proposed amendments to the Rule.

7. Time.

Rule 9006 is modified to provide that the new time periods
provided in Rule 1019(6) to file a motion for allowance of an
administrative postpetition claim may not be reduced by the Court.

Comment. This revision is appropriate and conforms to the
same restriction for claims filed pursuant to Rule 3002(c).
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Very truly yours,

Michael J. Muelle
Chair, Litigation ommittee
Office Phone #: 202/887-4113
Office Facsimile: 202/887-4288

Stanley J. Samorajczyk
Linda S. Broyhill
Bankruptcy Section
Akin, Gump, Strauss,

Hauer & Feld, L.L.P.

Paul D. Pearlstein
Paul D. Pearlstein & Associates
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TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES

FROM: ALAN N. RESNICK, REPORTER

RE: THE LITIGATION PACKAGE
RULES 9013, 9014, AND MORE

DATE: FEBRUARY 18, 1998

At the September 1997 meeting in Williamsburg, the Advisory

Committee approved proposed amendments to Rules 9013 and 9014,

and to 25 other rules, subject to stylistic revisions by the

Style Subcommittee. These amendments would substantially change

litigation practice in bankruptcy courts. A draft of the proposed

amendments is attached as Exhibit A.

I also enclose for your information a letter that I received

from Judge Cordova in which he expressed opposition to the

proposed amendments. The letter is attached as Exhibit B.

You will notice that I placed the rules included in Exhibit

A in numerical order, which is how they will appear when

presented to the Standing Committee. The amendments to Rules

9013 and 9014, which are the most important, are on pages 55-72.

The Standing Committee's Style Subcommittee, including Bryan

Garner, reviewed and commented on these drafts. The Advisory

Committee's Style Subcommittee, together with Ken Klee, chair of

the Litigation Subcommittee, held a two-hour telephone conference

for the purpose of reviewing the comments of the Standing

Committee's Style Subcommittee and making stylistic improvements.

These improvements are reflected in Exhibit A.

Despite the considerable amount of time spent on these

proposed amendments, and the numerous discussions during the past



two years, I would like to raise a few more matters for your

consideration before this package is presented to the Standing

Committee with a request for publication:

(1) Rule 9006(d). At the September meeting, I recommended

that Rule 9006(d) be abrogated. Rule 9006(d) provides as follows:

(d) FOR MOTIONS - - AFFIDAVITS. A written motion,
other than one which may be heard ex parte, and notice
of any hearing shall be served not later than five days
before the time specified for such hearing, unless a
different period is fixed by these rules or by order of
the court. Such an order may for cause shown be made on
ex parte application. When a motion is supported by
affidavit, the affidavit shall be served with the
motion; and, except as otherwise provided in Rule 9023,
opposing affidavits may be served not later than one
day before the hearing, unless the court permits them
to be served at some other time.

In reviewing all the Rules to determine which ones need to

be revised to conform to the extensive revisions to Rules 9013

and 9014, I first concluded, and recommended to the Committee,

that Rule 9006(d) should be deleted because it would not be

consistent with Rule 9013 applications or Rule 9014 motions.

However, I since reconsidered and now believe that it should be

retained, but with amendments to limit its scope to (a) motions

within adversary proceedings, and (b) procedural or dispositive

motions within a Rule 9014 administrative proceeding.

The 5-day and 1-day time periods in Rule 9006(d) are the

same as those provided in Civil Rule 6(d), which are applicable

to motions in civil actions in district court. There is no reason

why they should not be applicable to motions relating to

adversary proceedings. I also think that Rule 9006(d) should

2



apply to procedural or dispositive motions made within

administrative proceedings under Rule 9014. For your

consideration, I restored to the draft (see page 53 of Exhibit A)

Rule 9006(d) with amendments to limit its scope.

Consistent with the restoration of Rule 9006(d), I also

added a new subdivision to the draft of Rule 9014 (see Rule

9014(m) on page 67 of Exhibit A) and a conforming amendment to

Rule 9014(a)(4) on page 59, to clarify that Rule 9006(d) applies

to procedural and dispositive motions related to pending

administrative motions.

(2) Application of Civil Rule 7(b)(1) to Procedural and

Dispositive Motions Within a Pending Rule 9014 Administrative

Proceeding.

For similar reasons, I reconsidered the effect of deleting

the current Rule 9013 (you will recall that the Committee voted

to completely revise Rule 9013, which means that the current text

will disappear). I now believe that the substance of Rule 9013,

which contains basic requirements regarding motions in general

(i.e., a motion shall state grounds with particularity, etc.)

should be restored somewhere, and that it should be applicable to

procedural or dispositive motions made within a Rule 9014

administrative proceeding.

In reviewing Part VII and the Civil Rules, I realized that

Civil Rule 7(b)(1) is similar to current Rule 9013 and is

applicable to motions made in adversary proceedings (see Rule

3



7007). Rule 7(b)(1) provides as follows:

An application to the court for an order shall be by
motion which, unless made during a hearing or trial,
shall be made in writing, shall state with
particularity the grounds therefor, and shall set forth
the relief or order sought. The requirement of writing
is fulfilled if the motion is stated in a written
notice of the hearing of the motion.

In a new subdivision added to the draft of Rule 9014 (see

Rule 9014(m) on page 67), I added a provision that says that

Civil Rule 7(b)(1) applies to a procedural or dispositive motion

in a Rule 9014 administrative proceeding.

By adding the reference to Civil Rule 7(b)(1) in Rule

9014(m), the Committee would actually be keeping the status quo

because procedural and dispositive motions in contested matters

are now governed by Rule 9013, which contains similar language.

(3) Rule 2014. The Advisory Committee and its Subcommittee

on Rule 2014 has been considering proposals to amend Rule 2014

for several years. The Advisory Committee approved amendments

that would provide new procedures for requests for court approval

of the employment of professional persons. But the Committee has

not been able to agree on new language to define the information

that must be disclosed by the professional. Please see the

proposed amendments to Rule 2014 on pages 18-21 of Exhibit A.

The Advisory Committee approved the complete revision of

Rule 2014 as shown on pages 18-21, except for Rule 2014(b)(3).

Since Rule 2014 is not governed by Rule 9014 (see Rule

9014(a)(2)), which makes it a free-standing rule procedurally, it

4



would be unfortunate for this rule to remain as is without the

procedural improvements already adopted by the Committee.

Therefore, I included the proposed amendments to Rule 2014 in the

package of rules set forth in Exhibit A, but I drafted Rule

2014(b)(3) in a manner that does not change the current standard

for disclosure. That is, the draft incorporates the procedural

improvements while keeping the current disclosure standard.

(4) Rule 3012. The Style Subcommittee, in performing its

work, noticed that Rule 3012 is in need of substantial stylistic

improvement and asked me to redraft it. In particular, we

noticed that the rule refers to the valuation of a claim, rather

than valuation of property. The title of the rule also is in

need of improvement, according to the Style Subcommittee. Please

consider the amendments to Rule 3012 on page 33.

(5) Rule 3015(g). The draft of Rule 9014 that I prepared and

presented to the Advisory Committee in September listed Rule

3015(g) proceedings (modification of a chapter 12 or chapter 13

plan after confirmation) as one of those that are excluded from

the scope of Rule 9014. But the Committee rejected that approach

and asked me to draft amendments to Rule 3015(g) that provide

that a request to modify the plan is governed by Rule 9014.

Please see pages 34-36 of Exhibit A. You will notice that I

placed in brackets language indicating that a response to a

motion to modify a plan does not have to be served on creditors.

(6) Rule 1006(c). The Committee voted to add Rule 1006(c)

5



(see page 2 of Exhibit A) so that a court may rule on a request

to waive the filing fee without notice or a hearing, but only if

it may be waived under applicable law.

When the Committee approved this provision, there was in

effect a three-year in forma pauperis program under which, in six

pilot districts, the filing fee could be waived for individuals

unable to pay the fee in installments. The pilot program was

established by statute to enable the Judicial Conference to carry

out its duty to report to the House and Senate Judiciary

Committees by March 31, 1998, on the costs and benefits of an in

forma pauperis system. Section 111(d), Pub. L. No. 103-121, 107

Stat. 1165 (Dept. Of Commerce, Justice, and State, the Judiciary

and Related Agencies Appropriations Act of 1994). The pilot

program began on October 1, 1994, and terminated on September 30,

1997. A copy of section 111(d) of the Appropriations Act is

enclosed as Exhibit C.

At this time, there is no authority for bankruptcy courts to

waive the filing fee. My question for the Committee is whether

the proposed amendment to Rule 1006 at this time would be

misleading (even though the Committee Note states that this

provision is not intended to create any right to a waiver of

fees). Will Rule 1006(c) invite requests for fee waivers when no

such right exists in any bankruptcy court? Should the Committee

wait to see if an in forma pauperis system is established by

Congress before recommending this amendment?

6
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PROPOSED AMENDMENTS





Litigation Package - 2/18/98 Draft

Rule 1006. Filing Fee

1 (a) GENERAL REQUIREMENT. Every petition shall be

2 accompanied by the filing fee except as provided in

3 subdivisiun (b) of this ruale Rule 1006(b) or (c). For thpe

4 purpose purposes of this rule, "filing fee" means the filing

5 fee prescribed by 28 U.S.C. § 1930(a)(1)-(a)(5) and any

6 other fee prescribed by the Judicial Conference of the

7 United States under 28 U.S.C. § 1930(b) that is payable to

8 the clerk upon the rL,,hIiM, ,,L;e LLelit Sf a Case a ner tile CEude

9 when the case is commenced.

10 (b) PAYING PAYMENT OF FILING FEE IN INSTALLMENTS.

11 (1) Request Applieation for Permission to Pay

12 Filing T ee in Installments. The clerk shall

13 accept for filing an individual's voluntary

14 petition if it is A vJluritcly petitLio by an

15 in±diidaul shiall be accepted fox filing if

16 accompanied by the debtor's signed

17 applicat~i~o request stating that the debtor

18 is unable to pay the filing fee except in

19 installments. The applic-titrr request shall

20 state the proposed terms of the installment

21 payments and that the app±i-cant debtor has

22 neither paid any money nor transferred any

23 property to an attorney for services in

24 connection with the case.



25 (2) Action on Applieatione the Request. Before

26 Praior to the meeting of creditors, with or

27 without notice or a hearing. the court may

28 order the filing fee paid to the clerk or

29 grant leave to pay it in installments and fix

30 the number, amount- and dates of payment. The

31 number of installments shall not exceed four,

32 and the final installment shall be payable

33 nost no later than 120 days after fi-ing the

34 petition is filed. For cause shown, the court

35 may extend the time of any installment to a

36 time that is, pluswded the ostI i;J tallllL= etL

37 i--s paid -not no later than 180 days after

38 fili+ng the petition is filed.

39 (3) Pestpnemcent Postponing Payment of Mttoey, Le

40 Othe Fees. After a petition is filed. The

41 the filing fee must be paid in full before

42 the debtor or chapter 13 trustee may pay an

43 attorney, bankruptcy petition preparer. or

44 any other person who renders services to the

45 debtor in connection with the case.

46 (c) Waiver of Filing Fee. If a filing fee may be

47 waived under applicable law. and a request for waiver of the

48 filing fee is filed, the court may waive the fee, with or

49 without notice or a hearing.

2



COMMITTEE NOTE

This rule is amended to provide that a request to
pay the filing fee in installments or a request for a
waiver of the filing fee may be granted by the court
without notice or a hearing. The procedural
requirements for an application under Rule 9013 or an
administrative motion under Rule 9014 are not
applicable to these requests. This rule is not
intended to expand or create any right to a waiver of
fees.

Under subdivision (b)(1), the debtor is required
to state in the request for permission to pay the
filing fee in installments that the debtor has neither
paid money nor transferred property to an attorney for
services rendered in connection with the case. A
similar statement is not required with respect to
bankruptcy petition preparers. A debtor who pays a
bankruptcy petition preparer should not be disqualified
from paying the filing fee in installments. But after
the petition is filed, the debtor is prohibited by Rule
1006(b)(3) from paying fees to an attorney, bankruptcy
petition preparer, or any other person for services in
connection with the case until the filing fee,
including every installment, is paid in full.
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Rule 1007. Lists, Schedules and
Statements; Time Limits

* * * * *

1 (c) TIME LIMITS. Except as provided in Rule

2 1007(d). (e) and (h). in a voluntary case. the

3 debtor shall file the The schedules and statements,

4 other than the statement of intention, shail- be

5 filed with the petition in d VolaritaLy c or, if

6 the petition is accompanied by a list of all the

7 debtor's creditors and their addresses. within 15

8 days after the petition is filed, wiLthin± 15 days

9 thereafter, except aS otherwise provided iiI

10 subdivisions (d), (e), aind (it) Uf this rule. In an

11 involuntary case. the debtor shall file the

12 schedules and statements, other than the statement

13 of intention, shall be filed by the debtor within 15

14 days after entry of the order for relief ji

15 entered. Unless the court directs otherwise.

16 schedules Schedales and statements filed prior to

17 before a case is converted Lhe conveysion Uf E ><Se

18 to another chapter shall be are deemed filed in the

19 converted case ulness thie cort directs tleLwe.

20 Any A request to extend the fior n ±extensIon1 of t i m e

21 for th e filin g of the schedu les and s tat ements ma y

22 be g ranted wi th or without notice or a hearing only

23 U11 LLLU t iUn. fU cause sh.wn and hiil ctic L Llte

4



24 Unitei Sctates tiustee anzid to any CULLLLLL tbiee eleI...tetd

25 under § 705 or appiu±Led under § 1102 uf the Cude,

26 tiustee, e=J&CLLL-lei. , u. r lster paiLy as tile court maL y

27 direct. Notice of an extension of time shall be

28 given to the United States trustee and to any

29 committee, trustee, or other party as the court may

30 direct.

* * * * *

COMMITTEE NOTE

This rule is amended to provide that a request
for an extension of time to file schedules and
statements under subdivision (c) may be resolved by
the court without notice or a hearing. The
procedural requirements for an application under
Rule 9013 or an administrative motion under Rule
9014 are not applicable to the request. The other
amendments are stylistic.
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Rule 1014. Dismissal and Change of Venue

1 (a) DISMISSAL AND TRANSFER OF CASES.

2 (1) Cases Filed in Proper District. If a

3 petition is filed in a proper district and

4 a party in interest makes a---on timely

5 motion- f a party in i nt e rest , anid after

6 heari. g on n utice to L1±e pet~iLiujers, the

7 UlliLed States tiustee, arid other entities

8 as directed by tlhe ourLt, tile case mavy be

9 Lraisiferred the court may transfer the case

10 to any other district if the cuuLL it

11 determines that the transfer is in the

12 interest of justice or for the convenience

13 of the parties.

14 (2) Cases Filed in Improper District. If a

15 petition is filed in an improper district

16 and a party in interest makes a., on timely

17 motion of a patty ill intLeresL, anid after

18 heer in±g Uln natice to the petitioners, tlhe

19 UnitLed States trustee, arid otheL e utities

20 as d.iected by the ' rutL, Lthe ease- may be

21 disLMissed Or ti. nsfeired to ally othr

22 distLict if tilhe cuoL dete--.. llle L iLt

23 Lransifer is ill the ilLerestL of justice r

24 fur the oLfIVeluie±±ee u Ltie pa 1 t i e s t h e

6



25 court may dismiss the case or. if it

26 determines that transfer is in the interest

27 of justice or for the convenience of the

28 parties. transfer the case to another

29 district.

30 (b) PROCEDURE WHEN PETITIONS INVOLVING THE SAME

31 DEBTOR OR RELATED DEBTORS ARE FILED IN DIFFERENT

32 DISTRICTS COURTS. If petitions Uilllq CaSeS mnder

33 tite eude are filed in different districts by or against

34 (1) the same debtor, or (2) a partnership and one or

35 more of its general partners, or (3) two or more

36 general partners, or (4) a debtor and an affiliate, on

37 motion filed in the district in which the petition

38 filed first is pending ,and after lectir±n Uln nLLti.e to

39 tihe petitioe.s, Lthe Un±ited StaLes trsutee, and uther

40 en±tiLies as directed by the cuaL, the court may shall

41 determine, in the interest of justice or for the

42 convenience of the parties, the district or districts

43 in which the >ase-Or cases should proceed. Exept as

44 he.LeLwiLe ul.jdered by the cuat ±il tile d strict ill wi Ir

45 thLe petetin fl±ed first is pen±ding, tile proceedings cm

46 the uther petLiticin- siil± be stLyed by Lthe cOUatIs ill

47 which L el y have been filed anti± the dettLc LLij±ati:UT is

48 made-. Until that determination is made. any other court

49 where another petition is pending shall stay its

50 proceedings unless the court in which the motion is

7



51 pending orders otherwise.

52 (c) PROCEDURE GOVERNING MOTION. Rule 9014 governs a

53 motion made under this rule. Every entity filing a

54 petition against the debtor under § 303 of the Code

55 shall be treated as an entity listed in Rule

56 9014(c)(1).

COMMITTEE NOTE

This rule is amended to conform to the
amendments to Rules 9014 and 9034. The list of
entities entitled to notice of a hearing on transfer
or dismissal of a case under this rule is deleted as
unnecessary because Rule 9014, which governs a
motion under this rule, sets forth the list of
entities entitled to service of the motion papers.
Reference to the United States trustee is
unnecessary because Rule 9034 includes the transfer
or dismissal of a case in the list of matters with
respect to which the United States trustee is
entitled to receive papers.

8



Rule 1017. Dismissal or Conversion of Case; Suspension

1 (c) DISMISSAL OF VOLUNTARY CHAPTER 7 OR CHAPTER

2 13 CASE FOR FAILURE TO TIMELY FILE LIST OF CREDITORS,

3 SCHEDULES, AND STATEMENT OF FINANCIAL AFFAIRS. The

4 coUi. L ma.y dismisC CX VuiLanta y lhapter 7 Ux chapte r 13

5 case ander § 707(a) (3) or i 1307() (9) after a hearinhg

6 On nuLtice ser.. ved by Lhe Un.iLed States, tLstLee on Lthe

7 debLtu, the tLasLee, and any other enitiLies asH LHt

8 cuart direct s.

9

10 (e) DISMISSAL OF AN INDIVIDUAL DEBTOR'S CHAPTER

11 7 CASE FOR SUBSTANTIAL ABUSE. The court may dismiss an

12 An individual debtor's case may be ditlMi.ssed for

13 substantial abuse under § 707(b) only on motion by the

14 United States trustee or on the court's own motion and

15 after a lhecryz..iLLzj o...L± I.utiLe to the debLulr, the trustee,

16 Ltle U.Lited StLales Ltaustee, caid aniy uther enttitier, aS

17 the Cuilt dixects.

18 (1) A motion to dismiss a case for substantial

19 abuse may be filed by the United States

20 trustee only within A tLriotoLL by the Uniited

21 Stautes trLustee sha1ll be filed lno ±tei tlhaj

22 60 days after the first date set for the

23 meeting of creditors under § 341(a),

24 unless, before sach the time has expired,

9



25 the court for cause extends the time for

26 filing the motion. The United States

27 trustee shall set forth in the motion The

28 RllUti~ll ,1cll ,eLt fused all matters to be

29 submitted to the court for its

30 consideration at the hearing.

31 (2) If the hearing is st. on the court's own

32 motion, notice of the hearing shall be

33 served on the debtor. the debtor's

34 attorney. and the trustee no later than 60

35 days after the first date set for the

36 meeting of creditors under § 341(a). The

37 notice shall set forth all matters to be

38 considered by the court at the hearing. The

39 clerk shall transmit a copy of the notice

40 to the United States trustee.

41 (f) PROCEDURE FOR DISMISSAL, CONVERSION, OR

42 SUSPENSION.

43 (1) Rule 9014 governs a A proceeding to dismiss

44 or suspend a case, or to convert a case to

45 another chapter, except under §§706(a),

46 1112(a), 1208(a) or (b), or 1307(a) or (b),

47 or Rule 1017(e) (2)-, is, Cveirned by Rule

48 9ood.

49 (2) Conversion or dismissal under §§ 706(a),

50 1112(a), 1208(b), or 1307(b) shall be on

10



51 mLtion application filed and served as

52 required by Rule 9013.

53 (3) A chapter 12 or chapter 13 case shall be

54 converted without court order when the

55 debtor files a notice of conversion under

56 §§ 1208(a) or 1307(a). The filing date of

57 the notice becomes Shldll be dceetied the date

58 of the conversion order for the purposes of

59 applying § 348(c) and Rule 1019. The clerk

60 shall promptly forthwitlh transmit a copy of

61 the notice to the United States trustee.

COMMITTEE NOTE

Subdivision (e) is amended to delete the list
of the entities entitled to service of the motion
except when the motion is on the court's own
initiative. When the United States trustee files
the motion for dismissal under § 707(b), the list of
the entities to be served is in Rule 9014(c)(1).

Subdivision (f) is amended to provided that a
proceeding to dismiss a case under § 707(b) is not
governed by Rule 9014 if it is initiated on the
court's own motion.

The other amendments are stylistic.



Rule 2001. Appointment of Interim Trustee
Before Order for Relief in a Chapter 7 Liquidation Case

1 (a) APPOINTMENT. At any time after fullowing the

2 L LLLRlCI.e LLLeIILt pF an involuntary Hqai-dati-to case is

3 commenced under chapter 7 and before an order for

4 relief, the court on written motion of a party in

5 interest may order the appointment of an interim

6 trustee under § 303(g) of the Code. T1he &LL L± UiIl ;h1all

7 Set fu Lt tile iecuss~ Ly fur tle± CLppuilltlenit anid mllay 1

8 yr actLed vonly aftfy he jled .. ill U11ut ice to L1th de tu, the

9 petitulil-L uiedsiLuys, Ltie U±iLted StaLeas LUrstee, and

10 otherL jal Licb . u i l t s . f eSL as tiale cua y.t maey des±yat C.

11 Rule 9014 governs the motion. Every entity filing a

12 petition against the debtor under 5 303 shall be

13 treated as an entity listed in Rule 9014(c)(1).

COMMITTEE NOTE

This rule is amended to provide that a motion
for the appointment of an interim trustee is
governed by Rule 9014. The petitioners, as well as
the entities listed in Rule 9014(c)(1), are entitled
to be served with the motion papers. Reference to
the United States trustee is unnecessary because
Rule 9034 includes the appointment of an interim
trustee on the list of matters as to which the
United States trustee is entitled to receive papers.

12



Rule 2004. Examination

1 (a) EXAMINATION ON MOTIN APPLICATION. On mUtoUll

2 application of any party in interest, the court may

3 order the examination of any entity. Rule 9013 governs

4 the application.

5

6 (c) COMPELLING ATTENDANCE AND PRODUCTION OF

7 DOCUMENTS DOCUMENTARY EVIDENCE. The attendance of an

8 entity for examination and for the production of

9 duclMel±LtCay evidele±- documents, whether the examination

10 is to be conducted within or without the district in

11 which the case is pending, may be compelled +n tire

12 manner as provided in Rule 9016 for the attendance of a

13 witness witnesses at a hearing or trial. As an officer

14 of the court. an attorney may issue and sign a subpoena

15 on behalf of the court for the district in which the

16 examination is to be held if the attorney is authorized

17 to practice in that court or in the court in which the

18 case is pending.

COMMITTEE NOTE

Subdivision (a) is amended to conform to the
amendments to Rule 9013, which governs an application
for an order under this rule.

Subdivision (c) is amended to clarify that an
examination ordered pursuant to Rule 2004(a) may be
held outside the district in which the case is pending
if the subpoena is issued by the court for the district
in which the examination is to be held and is served in

13



the manner provided in Rule 45 F.R.Civ.P., made
applicable by Rule 9016.

The subdivision is amended further to clarify that,
in addition to the procedures for the issuance of a
subpoena set forth in Rule 45 F.R.Civ.P., an attorney
may issue and sign a subpoena on behalf of the court
for the district in which a Rule 2004 examination is to
be held if the attorney is authorized to practice
either in the court in which the case is pending or in
the court for the district in which the examination is
to be held. This provision supplements the procedures
for the issuance of a subpoena set forth in Rule
45(a)(3)(A) and (B) F.R.Civ.P. and is consistent with
one of the purposes of the 1991 amendments to Rule 45,
to ease the burdens of interdistrict law practice.

14



Rule 2007. Review of Appointment of Creditors'

Committee Organized Before Commencement of thte
a Chapter 9 or Chapter 11 Case

1 (a) MOTION TO REVIEW APPOINTMENT. If a committee

2 appointed by the United States trustee puarsoait to

3 under § 1102(a) of the Code consists of the members of

4 a committee organized by creditors before the

5 mmL l,,e1eL of a chapter 9 or chapter 11 case was

6 commenced, on motion of a party in interest and after a

7 lhea. .. lyi U-l ,UtLice to Ltil UlLted States L.uLtee and

8 th-, elltitiLie= a) tile LUUlt Mlay direcit, the court may

9 determine whether the appointment of Ltle CU1LLLLLi±ttct:

10 satisfies the requirements of § 1102(b)(1) of Lilt- Cod.

11 Rule 9014 governs the motion. If the court finds that

12 the appointment failed to satisfy the requirements of q

13 1102(b)(1). the court shall direct the United States

14 trustee to vacate the appointment of the committee and

15 may order other appropriate relief.

16 (b) SELECTION OF COMMITTEE MEMBERS &F COMMITTEE. The

17 court may find that a committee organized by unsecured

18 creditors before the commencement of a chapter 9 or

19 chapter 11 case was fairly chosen if:

20 (1) it was selected by a majority in number and

21 amount of claims of unsecured creditors who

22 may vote under § 702(a) of tst: Cude and who

23 attended were present in person or were

24 represented at a meeting for of which all

15



25 creditors having unsecured claims of over

26 $1,000- or the 100 unsecured creditors

27 having the largest claims, had been given

28 at least five days days' notice in writing,

29 and of at which Meeting written minutes

30 reporting the names of the creditor

31 witnesses present or represented and voting

32 and the amounts of their claims were kept

33 and are available for inspection;

34 (2) all proxies voted at the meeting for the

35 elected committee were solicited pursuant

36 to in accordance with Rule 2006 and the

37 lists and statements required by Rule

38 2006(e) subdivision (e) theyeof have been

39 transmitted to the United States trustee;

40 and

41 (3) the organization of the committee was in

42 all other respects fair and proper.

43 (2 FAILURE TO COMPLY WITH REQUIREMENTS FOR

44 APPOINTMENT. After a hiearin on nuicLe pzsuaant tu

45 sabdivision (a) of this rale, the couiL shill diecte

46 Llie UniLed Stactes ± utstee to vacate the appoiuLtLLelit of

47 the cULLLLLt.Lttee and mday older Uther appri .iaLe action if

48 the cmurt fiLds that sush apmuainelt fcjailed to satisf y

49 thie r£equiLelLelits of § 1102(L) (1) uf thie eue.

COMMITTEE NOTE

16





This rule is amended to conform to theamendments to Rule 9014 and to make stylisticimprovements.
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Rule 2014. Employment of Professional Persons Person

1 (a) MOTION FOR AN ORDER AUTHORIZING EMPLOYMENT. A
2 request for an order authorizing employment under a
3 327, 5 1103, or § 1114 of the Code may be made only by
4 written motion of the trustee or committee. The motion
5 shall:

6 (1) state specific facts showing why the
7 employment is necessary:
8 (2) state the name of the person to be employed

9and the reasons for the selection:

10 (3) state the professional services to be
11 rendered:

12 (4) disclose any proposed arrangement for
13 compensation:

14 (5) state that, to the best of the movant's
15 knowledge, the person to be employed is
16 eligible under the Bankruptcy Code for
17 employment for the purposes set forth in
18 the motion: and

19 (6) disclose any interest that the person to be
20 employed holds or represents that is
21 adverse to the estate.
22 (b) STATEMENT OF PROFESSIONAL. The motion shall be
23 accompanied by a verified statement of the person to be
24 employed. The statement shall:

25 (1) state that the person is eligible under the

18



26 Bankruptcy Code for employment for the
27 purposes set forth in the motion:

28 (2) disclose any interest that the person holds
29 or represents that is adverse to the
30 estate:

31 (3) disclose the person's connections with the

32 debtor. creditors, or any other party in
33 interest, their respective attorneys and
34 accountants, the United States trustee, or
35 any person employed in the office of the
36 United States trustee:
37(4 37 (4)~~Il if the professional is an attorney, state
38 the information required to be disclosed

39 under . 329(a): and

40 (5) state whether the person shared or has
41 agreed to share any compensation with any
42 person and, if so, the particulars of any
43 sharing or agreement to share other than
44 the details of any agreement for the
45 sharing of compensation with a partner,
46 employee, or regular associate of the
47 partnership, corporation, or person to be
48 employed.

49 (c) SERVICE. The motion and at least 10 days'
50 notice of the hearing shall be transmitted to the
51 United States trustee, unless the case is a chapter 9

19



52 case. and shall be served on:

53 (1) the trustee;

54 (2) any committee elected under § 705 or
55 

appointed under § 1102 of the Code. or the
56 

committee's authorized agent:

57 (3) the creditors included on the list filed

58 under Rule 1007(d): and
59 (4) any other entity as the court may direct.
60 (d) HEARING. The court may resolve the motion
61 without a hearing if no objection or request for a
62 hearing is filed at least 2 days before the scheduled
63 hearing date.

64 (e) INTERIM EMPLOYMENT ORDER. If the motion so

65 requests, the court may authorize employment on an
66 interim basis without notice and a hearing pending
67 resolution of the motion. A copy of the order
68 authorizing employment on an interim basis, the motion.
69 and at least 5 days' notice of the hearing shall be
70 served forthwith on the entities listed in Rule

71 2014 (c) The hearing shall be scheduled for a time

72 that is not more than 14 days after service of the
73 ~~~order authorizing interim employment, unless the court

73or

74 orders otherwise.

75 ( f) SUPPLEMENTAL STATEMENT OF PROFESSIONAL. Within
76 15 days after discovering any matter that is required
77 to be disclosed under Rule 2014 (b). but that has not

20



78 yet been disclosed. a person employed under this rule
79 shall file a supplemental verified statement, serve
80 copies on the entities listed in Rule 2 014(c) and.
81 unless the case is a chapter 9 municipality case.

82 transmit a copy to the United States trustee.
83 (g) SERVICES RENDERED BY MEMBER OR ASSOCIATE OF FIRM
84 OF EMPLOYED PROFESSIONAL If. under the Code and this
85 rule. a court authorizes the employment of an
86 individual. partnership. or corporation. any partner.
87 member. or regular associate of the individual.

88 partnership. or corporation may act as the person so
89 employed. without further order of the court. If a
90 partnership is employed. a further order authorizing

91 employment is not required solely because the
92 partnership has dissolved due to the addition or
93 withdrawal of a partner.

94 (d) APPLICATION FOR AN ORDER OF EMPLOYMENT. ll uder
95 doPUViTlg til eUiqplui,,eni± Uf a Lt-neys, ac±LtaliLU,

96 aPP raiSers, dcrlctioeeza, cta95tz, ur utile pyo fes-s-iulrc-ls97 putSmiant Lo § 327, § 1103, I § 1114 rf L±U Cude shall

98 be IliMde cIly u St je a oLr.ati± E theL ustsee

99 CULImmitteee. The ap licatiult zhajll be filed and, uLels

100 the C a i da chapt~er 9 I tui: f-i.iality a c, dcUp CUT f

101 Ltle applicaLichi sh1ill be1 trCaMIIitted by thle applicaelt

102 Lo the UniLed Slates Ltustee. The appliLatir- shall
103 state tloe e pecpific :abel s :lhwi ±g thle lle~essiLy fu Lile

21



104 elLrpl:YLI~eTlL, tile lame U! Lite pt 1Ul to Lbe eIn1IuIyed, Li-e

105 leaSulS fur tile selecLtiji0l Tle pm ufe-siillai seri Vi±e t
106 be teClde.ed, anty pn U a£aie t fuor cutelsctaLtJi,
107 an±d, tu the Lcst uL the a plizalltl kIi wIedge, all L

108 tile pcrsoni s conncltions with tile deLLj£, Ii diLtl.

109 aniy ohle pai.ty 1 intllLerstL, Ltheir respective aLtu llCfs

110 arid accoLulntallLs, the U±tLed States trustee, or arly

111 p~l~erl eLL[ployed inl tile office of Lihe Ulnited Stat-1

112 t ustee. The applicaLiiLn slhall Le acULItParlied- by a

113 verified ZLaLetllMent uf tile penLnll Lu l b e eIpluyed seLLi±1y

114 foy tLl tlre pei. 8 * s colnllectLoi.s w±tih ilre kieLtti,

115 c;red±t1U..zj, ary otiher p..iaI.ty tit inLerL, ti, i

116 ebspective atL.Lllneys alld aL untanrts, tlre UniLted StaL

117 Ltustee , ou. anly persull eLLplLoyed ii tLre uffic..e uf tihe
118 UnliLed SLat, te ust.

119 (L) SERVICES RENDERED BY MEMBER OR ASSOCIATE OF FIRM

120 OF ATTORNEYS OR ACCOeNTNTS IL, Uirdei tme Cude aend

121 th1±s rale, a law partnlers,1lip tu ci;uypurI aLCujlis ±Selllpl-uycd

122 aS cln attLoLniley, rL all acc;unL~ilJg partneir. i.L.J ju

123 courpo. aLionll is eCLpllyed as anl acounmtant, UL iLf a tlaLiled

124 attLLJley oL accoaLtanllL is eLplruyed, allry pa-llle£

125 
uL~L2ey , oU Lj I l a iaeu Llre pal tn±eriElip,

126 uLruL atOLu. UL inidiv± dual iiay act as aLLulIlcy ul

127 aCLkL;kLtarIt L) su LLrpiuyed, dwitilhuaL fahier odci erf Llhe

128
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COMMITTEE NOTE

This rule is amended to improve the procedures forobtaining an order authorizing the employment ofprofessionals. The trustee -- which is defined inRule 9001(10) to include a debtor in possession in achapter 11 case -- or a committee seeking authorizationis required to file a motion, rather than anapplication, and copies of the motion must be served onthe parties in interest specified in the rule. If themotion requests, the court may authorize employment onan interim basis without a hearing so as to avoiddelays in obtaining professional assistance
immediately.

The moving party is required to state that, to thebest of the person's knowledge, the professional to beemployed is eligible to serve. The rule also requiresthat the professional state in a verified statementthat the professional is eligible to serve. Eligibilityis governed by the Bankruptcy Code and may depend onthe purposes for which the professional is to beemployed. For example, an attorney may be employed torepresent the trustee or debtor in possession under §327(a) only if the person is disinterested. See 11U.S.C. § 101 for the definition of "disinterested." Ifan attorney is retained solely as special counsel under§ 327(e), the professional need not be disinterested solong as other requirements are met. Nonetheless,
regardless of the purpose for which the professional isto be employed, the moving party must disclose anyinterest that the person to be employed holds orrepresents that is adverse to the estate.

Arrangements for sharing compensation have beenadded to the matters that must be disclosed.
Subdivision (f) is added to require timely supplementaldisclosures.

Subdivision (g) is expanded to cover firms when theprofessional is not an attorney or accountant, and isamended to clarify that, if a partnership is employed,a further order authorizing employment is not requiredsolely because the partnership has dissolved due to theaddition or withdrawal of a partner.
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Rule 2016. Compensation for Services Rendered
and Reimbursement of Expenses

1 (a) APPLICATION FOR COmPENsATION OR REIMBURsE3Eff.

2 A±l enitity see±llg intleiM lU fu T Lil.al ;ULLr~ellTatiCulj ufir
3 SelVices, uL £ e.ibu.LILIm L MSctnfe aay eA.llcS, frum

4 thle estate Shlal fLile aii a pliatiij scetiiiy furth a
5 detailed- 

-LaLceL u (1) te c rv i- £ eide±le, tiuje

6 expenided anid expenes ±l±.L: 2d, a id (2) Lhe auLimllnts

7 r£equesLed. a p3li:a iijI fU LLe Iuycl at i U1I slla11
8 illl±ude a StaLteufrL aS t:u what payiiellst lhavc

9 thlretu.uiie been mLLade u. pu misie Luj Li e appliCa±±Lur
10 

je YendLeee ed iu Lu be deller.e ini aniy CapariiLy

11 
Mullatsv ill lleL~tiull with tile ti.c le, the Ou£ f ie

12 tile LUULLLPei.aL Su Uj paid tlid pJ. WItis- wl-etir a-ny

13 1uULLlleMatiUIll yr ev iiusy Leceived ha bsee ll ) jsc.yed alid
14 wletlhem all ay reemLlt u uY ndettandi-g exiLt, Letw )ee
15 tile applic.anit ald ally Lhei enltity fur tile siha-ir u±iL
16 i.ULLPellatiUll L=e..Yeived U1 tu Le le.iSved L Sl viccS

17 ellderei d il uL il CuonnecLtioL wiLlr Lhe La se, ald tlie
18 VaGLit±Ut±CE:.- uL Cl- illy S1TTguf cUUlpenclaLil U1 O ay07 rc-1=eent
19 Lr uladeistalldilg tile ref0 eA.ptLiat detOL _ctai i 7 aiy
20 a.LeeLet Ly Lbte app.liLalt fur tlhe sila.Li j

21 1UUMill-pcltsaLiLull aS a LLeLi.er ul gulaL absjiaLe L a fi±.
22 Of lawyei =SL aUr MM lbalets 8lrall lijt ec lC4Uiie Tllc

23 TeqeuaiLeLLLelL, Uf tihi±, subdiVii-L.~ isjll silal1 apply- Ltv
24 appliuaLiii fUJL JuLLL elleaLiill Lur Sri r e eied Lb
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25 all CLEuj ley uJ aLL.uhxtp±±t e v 11UU1Ii L1±e a)JlizaL.i

26 -i filed by a AiediL-i- %ti± etl±Lty. Unless tile Was
27 is a cllaptel 9 LllIu±ij.Jpality a tile applicai±L sLla-ll

28 LtartIMLLit to L tile Ub±itcd Status, L usLee a y ti ble

29 app icsat ij

30 (a) MOTION FOR COMPENSATION OR REIMBURSEMENT. Rule
31 9014 governs a motion for interim or final payment from
32 the estate for compensation for services rendered or
33 the reimbursement of expenses.

34 (1) The motion shall state the amount

35 requested, the services rendered, the time

36 expended, and the expenses incurred. If

37 compensation is requested, the motion shall

38 also state:

39 (A) the source and the amount of any
40 

payments that have been made or

41 
promised for services rendered or to

42 
be rendered in any capacity in

43 connection with the case;

44 (B) whether any compensation previously

45 received has been shared and whether

46 
an agreement or understanding exists

47 between the movant and any other

48 
entity to share compensation received

49 or to be received for services

50 rendered in or in connection with the
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51 case: and

52 (c) the particulars of any sharing of
53 compensation or any agreement or
54 understanding with respect to sharing
55 compensation, but the details of any
56 agreement by the movant to share
57 compensation as a member or regular
58 associate of a firm of lawyers or
59 accountants is not required.
60 (2) This Rule 2016(a) applies to a motion for
61 compensation for services rendered by an
62 attorney or accountant even if the motion
63 is filed by a creditor or other entity.

COMMITTEE NOTE

This rule is amended to provide that aproceeding for compensation or reimbursement ofexpenses from the estate is governed by Rule 9014.The provision requiring transmittal of papers to theUnited States trustee is deleted as unnecessary. SeeRule 9034. The other amendments are stylistic.
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Rule 3001. Proof of Claim

1 (e) TRANSFERRED CLAIM.

2

3 (J) Deis I e of abjection or Motion, Notice

4 Ideariig. A copy of an objection filed pursuant

5 to parayraph (2) or (4) aY LLLnL±i±Iled

6 plyulSaiit t% Pa ag1i (3) or (4) uf L
7 subdivi Hit Ltogtiher with a not ice uf at lheai.y
8 Qit hl be I2atled IJU tilthexwLise delivered to LIhe
9 tL a i-1 -ef t .Li cuits eree, wl±hicie veis

10 appoU LItLe, at east 30 days pliur to to ile
11 hearing-.

12 (5) Procedures. An objection under Rule

13 3001(e)(2) or (4). or a motion under Rule
14 3 001(e)(3) or (4). is governed by Rule
15 9014. The transferor or transferee.

16 whichever is appropriate, shall be treated
17 as an entity listed in Rule 9014(c)_(1).

COMMITTEE NOTE

Paragraph (e) (5) is amended to provide thatan objection or motion under Rule 3 001(e) isgoverned by Rule 9014. An objection is made byfiling a motion in accordance with Rule 9014. Sincethe objection or motion is governed by Rule 9014,service must be made 20 days before the hearing

27



date, rather than 30 days as is provided under thecurrent Rule 3001(e)(5).

The other amendments are stylistic.
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Rule 3006. Withdrawal of Claim; Effect on Acceptance
or Rejection of Plan

1 (a) WITHDRAWAL OF CLAIM. Except as provided in this
2 rule, a A creditor may withdraw a claim as of right by
3 filing a notice of withdrawal, except as pruvided ill

4 this rl -e Unless the court orders otherwise, a
5 creditor may not withdraw a claim if. after the

6 creditor files a proof of claim. If afLte a =e
7 has filed a f claim an objection to the claim is
8 filed_ ,hereto or a complaint is filed against thatt the
9 creditor in an adversary proceeding, or the creditor

10 has accepted or rejected ti-he a plan. or the creditor
11 has otherwise or uther wise l, participated

12 significantly in the case, the cLeditu,-iay ll.Jt

13 withdraw tle alci M exs-ept U U. don f tic coaurt acft- a

14 1leari. ig oln ntice t the Lt bLastLee U debtor iil

15 possession, and ally LiediLursL 'JLtLLLL:t ee lecLted

16 pumsucantL i 705(ca) ur appoilted puirsian Lt § 1102 tf

17 the- ude. Rule 9014 governs a motion to withdraw a
18 claim. The order may include lder u- the 'outt --shll
19 CU±ltai.± SU t e r m s a n d c o n d i t i o n s a s wh i c h t h e c o u r t

20 d e e m s c o n s i d e r s p r op e r .

21 (b) EFFECT ON ACCEPTANCE OR REJECTION OF A PLAN.
22 Unless the court orders otherwise, an authorized

23 withdrawal of a claim shadlill ±JzLr-iL constitutes

24 withdrawal of any related acceptance or rejection of a

29



25 plan.

COMMITTEE NOTE

This rule is amended to conform to the amendments toRule 9014. The list of entities entitled to notice ofthe hearing on a creditor's withdrawal of a claim isdeleted as unnecessary. See Rule 9014(c). The otheramendments are stylistic.
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Rule 3007. Objections to Claims

1 An objection to the allowance of a claim is treated

2 as a motion governed by Rule 9014, except that (a) the

3 motion shall be served at least 30 days before the

4 hearing, and (b) an objection joined with a demand for

5 relief of the kind specified in Rule 7001 is an

6 adversary proceeding siall be ill wtiLitig anid filed. A

7 ccpy of Ltle ObjectioLl wiLlt nLeie of thle hearingy

8 Llhe .eleu±± U-l1IIll be tciiled I Ofe othlerwise deliveled to tile

9 .lailiaitc±±tn, thle debtur Of debtur ill u a tid thle

10 trustee at least 30 dJy, j9iw to tile lhearil1y. If all

11 ubj e tiuII to a~la -il Uj Lji±'d with a deiuLId fur relief

12 of tile kind sci ified ill Rule 7001, it be LttiLeZ all

13 adversary p'u.eeding.

COMMITTEE NOTE

This rule is amended to clarify that an
objection to the allowance of a claim is an
administrative proceeding governed by Rule 9014. An
objection is made by filing a motion in accordance
with Rule 9014(b). But service of the motion must
be made at least 30 days before the hearing date,
rather than 20 days as is required for
administrative motions under Rule 9014(c). The
claimant may file a response under Rule 9014(d).

If an objection to a claim is joined with relief
of the kind specified in Rule 7001, the objecting
party must file and serve a complaint commencing an
adversary proceeding under Part VII of these Rules.

The other amendments are stylistic.
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Rule 3012. Valuation of Property Securing
Lien Security

1 On motion. the court may determine the value of a

2 secured creditor's interest in the estate's interest in

3 property a claLimIL sec-ared by a lien on± property itr wiuldi

4 tile estate hies all inlteiest UT MU. iiUZiUu Uf ally Jal ty iill

5 .iuLezest anid after a l-ea. ij.1.1 Ul ntice to tLie lhuldel uf

6 thle secuayed Ulai±iM aCid ally otihej enitity as Llhe .u L ILILay

7 direct. The motion is governed by Rule 9014. and the

8 holder of the secured claim shall be treated as an

9 entity listed in Rule 9014(C).

COMMITTEE NOTE

This rule is amended to conform to the amendments to
Rule 9014. Other amendments are stylistic.
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Rule 3013. Classification of Claims and Interests

1 Fu tile Ppos f Lese oul. pIdn and its acceptanlCe, tile

2 .mUa Liiaty, M ±U1 LI.Uti=l1 ofter hea. ily .ur11 nutiCe as thle

3 nuLr mtay direct, On motion. the court may determine

4 classes of creditors and equity security holders

5 pusuantL Lt §9 under q 1122, a 1222(b) (1), and or q

6 1322(b)(1) of the Code for purposes of the plan and its

7 acceptance. The motion is governed by Rule 9014.

COMMITTEE NOTE

This rule is amended to provide that the motion
to determine classification of claims and interests
is governed by Rule 9014. The other amendments are
stylistic.
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Rule 3015. Filing, Objection to Confirmation,
and Modification of a Plan in a Chapter 12
Family Farmer's Debt Adjustment Case or a
Chapter 13 Individual's Debt Adjustment Case

1 (f) OBJECTION TO CONFIRMATION; DETERMINATION OF GOOD

2 FAITH IN THE ABSENCE OF AN OBJECTION. A party in

3 interest may object to confirmation of a plan by filing

4 an objection before the plan is confirmed. The

5 objecting party shall serve a copy of the objection An

6 Ublet:5tiUll tU zU1f iTI til.Ull Uf a pl.L1 SIill- be filed and

7 served on the debtor, the debtor's attorney, and the

8 trustee, and ally uther enti~ty de',A iictued by Li1 e UuL rt

9 i n the manner provided in Rule 9014.(c)(2), and shall b~e

10 tLaLnsiLnted transmit a copy to the United States

11 trustee, before the plan is confirmed UULirLLCLtiULL Of

12 thel plan. An objection to cofiriLLtLtiL is quver-e-d by

13 Rude 9 0 1 4 . D i s c o v e r y may be obtained in the manner

14 provided in Rule 9014(h)(1)(A)-(C). If no objection is

15 t-±mely filed, the court may determine, without

16 receiving evidence, that the plan has been proposed in

17 good faith and not by any means forbidden by law

18 wi t 1ua Lce±V.ily C idlL %LL SUCLI ±ises .

19 (g) MODIFICATION OF PLAN AFTER CONFIRMATION. A

20 request to modify a plan under pursuant to § 1229 or §

21 1329 of tih C ude is made by motion governed by Rule

22 9014. Every creditor that would be affected by the
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23 proposed modification shall be treated as an entity

24 listed in Rule 9014(c) (1) [. but a respondent is not

25 required to serve the response on any creditor unless

26 the court directs otherwisel. The motion shall include

27 a copy or summary of the proposed modification rand a

28 list of the names and addresses of the creditors

29 affected by the modificationl] shaHll iden tify tllr

30 proponjentL and shlll be filed Lutothle with Llte proiposed

31 L LLUdifictLion. Th e clerk, or somLLe otlher pems onu aS tile

32 cit mlady diretL, slhall give thle debt.r, the Liustee,

33 arid al± cre duojL n lss thand. 20 days, lLtice by M~ail

34 vf the t LiLL L eixed fur filin objections al d, iEf i

35 objecLio.n is filed, tlhe lhealinug tv consider thle

36 proposed LLodificationl, unless Llthle c t umdejr

37 otherwise withl recspect tu sceditoys whol are n uL-

38 affc-ted by Lhe px uisjed MLodification±. A copy uL tile

39 nutLice shalH be tiransimtLed tu the United gtateS,

40 trustee. A cupy uf the propi-med LLtodifiaL~tiu±, ul a

41 stLLLLLLri y tlhereof, -Ila11 be iLtliuded wiLl± tie lnotice. If

42 c'qu-iLed by the court, tile pyouunen±t silall fun±ish a

43 suffi±ie eLt LLLLber uL copies uLf thle pyupused

44 LLlid±difi ±.at iUl I, UL a. MuiLiLp y tilheLeof , t eiabiLe Lhe ce 1 ek.

45 tu iluclude a upy wit- ea--l-ltice. Aniy objectinll tu

46 Ltle prLpos-ed LiudificaLiunll shila be filed anid served Uzi

47 tile debtLo, Lthe Ltustee, a±±d ally Ltller elltity
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48 desijletted by tlte Coui, and shai±ll be LiallSltiLted tr

49 thle UlliLed States trustee. 2I Objetiull t, a py %.A

50 LL UdifitcLU11 IS governied by Rule 9014.

COMMITTEE NOTE

Subdivision (f) is amended to conform to Rule
9014(a) which, as amended, will provide that an
objection to confirmation of a plan under this rule
is not governed by Rule 9014. Although an objection
under Rule 3015(f) is not an administrative
proceeding under Rule 9014, service of the objection
must be made in the manner provided in Rule
9014 (c) (2) and discovery may be obtained in the
manner provided in Rule 9014 (h)(1)(A)-(C).

Deletion of the phrase "any other entity
designated by the court" from the entities entitled
to receive copies of an objection is intended to
avoid the appearance that an objecting party, before
serving the objection, must inquire as to the proper
parties to be served. This amendment is not
intended to deprive the court of the power to
require, in a particular case, that a copy of an
objection be served on another entity.

Consistent with the amendments to Rule
9014, a copy of an objection must be served on the
debtor's attorney.

Subdivision (g) is amended to provide that
a request to modify a chapter 12 or chapter 13 plan
after confirmation is an administrative proceeding
governed by Rule 9014. The movant is required to
serve all creditors that would be affected by the
proposed modification.

The other amendments are stylistic.
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Rule 3019. Modification of Accepted Plan Before
Confirmation in a Chapter 9 Municipality Case or

a Chapter 11 Reorganization Case

1 In a chapter 9 or chapter 11 case, after a plan

2 has been accepted and before its confirmation, the

3 proponent may file a modification of the plan. If on

4 motion the court finds atfLer h±ear ii 1 on not ce to LlLe

5 t. uS Lee, aiTy LkLLI LLeL a1 j M.J.ppLiLentd Under Ltite ede, aid

6 aniy otLher enitlLy designated by the cout that the

7 proposed modification does not adversely change the

8 treatment of the claim of any creditor or the interest

9 of any equity security holder who has not accepted the

10 modification in writing thle ILUdifiUctiU11, the plan as

11 modified it shall be deemed accepted by all creditors

12 and equity security holders who have previously

13 accepted the plan. Rule 9014 governs the motion.

COMMITTEE NOTE

This rule is amended to conform to the
amendments to Rule 9014. The list of entities
entitled to notice is deleted as unnecessary
because Rule 9014, which governs motions under
this rule, includes a list of entities to be
served. See the amendments to Rule 9014(c)(1).

37



Rule 3020. Deposit; Confirmation of a Plan in a Chapter 9
Municipality Case or a Chapter 11 Reorganization Case

1 (b) OBJECTION TO AND HEARING ON CONFIRMATION

2 CONFIRMATION OF A PLAN IN A CHAPTER 9 OR CHAPTER 11

3 CASE.

4 (1) Objection to Confirmation. Within the time

5 fixed by the court, any An objection to confirmation

6 of the -a plan shall be filed and served in the

7 manner provided in Rule 9014(c)(2) on the debtor,

8 the debtor's attorney, the trustee, the proponent of

9 the plan, and any committee appointed under the

10 Code, and any othey entity desigLJated by thI suaLt-,

11 wieLliil a tiLLLe fixted by the cu±L. In a chapter 11

12 reorganization case. Unless the Case is d chapte9

13 "LitTl±Uiplity a the objecting party shall

14 transmit a copy of the every objection to

15 CU11fi.TdLtLaLI hiill betLi ti LLc-,ii-td by tLIe objectilLn
16 party to the United States trustee within the time

17 fixed for filing objections. Discovery may be

18 obtained in the manner provided in Rule

19 9014 (h) (1) (A) - (C). All UbJ etli,; 1 1 t t -UlfiLllltiv-L is

20 governed by RulU 9014.
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COMMITTEE NOTE

Subdivision (b)(1) is amended to conform to Rule
9014(a) which, as amended, will provide that an
objection to confirmation of a plan under this rule
is not governed by Rule 9014. Although an objection
to confirmation under Rule 3020(b) is not an
administrative proceeding under Rule 9014, service
of an objection must be made in the manner provided
in Rule 9014(c)(2) and discovery may be obtained in
the manner provided in Rule 9014(h)(1)(A)-(C).

Deletion of the phrase that provided that the
court may designate other entities to receive copies
of an objection is intended to avoid the appearance
that an objecting party, before serving an
objection, must inquire as to the proper parties to
be served. This amendment is not intended to
deprive the court of the power to require, in a
particular case, that a copy of an objection be
served on any other entity.

Consistent with the amendments to Rule 9014, a
copy of an objection must be served on the debtor's
attorney.

The other amendments are stylistic.
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Rule 4001. Relief from Automatic Stay;
Prohibiting or Conditioning the Use,

Sale, or Lease of Property; Use of Cash Collateral;
Obtaining Credit; Agreements

1 (a) RELIEF FROM STAY; PROHIBITING OR CONDITIONING

2 THE USE, SALE, OR LEASE OF PROPERTY.

3 (1) Procedures Governing Motion. Rule 9014

4 governsa A motion for relief from an automatic stay
5 provided by the Code or a motion to prohibit or
6 condition the use, sale, or lease of property undra
7 puTSuanit tu § 363(e) sh a1 be mlade in accordarce-

8 with Rale 9014 anld slhall bee steved .Jli aiEy Ly ULLLittee

9 eleLted pursauat to § 705 U1 appointied pUlsa Trt tr r
10 1102 of tlhe Cude ot its autllhiized dgent, Ur, iL the
11 case is a .lhapte:a r 9 UILLR±LUipal±ty Ug5e j± a r

12 11 LeurganizatinL± cmse anjd l..., 1..JLLU ee .£ ullseu d

13 crditurs ha<s been appoii td parsual i.. g 1102, SJll

14 Lthe edIturs iiisluded U tnhe lis+L filed puisoaant tu
15 Rtle 1007 (d) , giLd Ull su1i uL1heiC enti Lies gs Ljle
16 

CUML tL Illay dliL ect .

17

18 (b) USE OF CASH COLLATERAL.

19 (1) Procedures Governing Motion Ketioe,

20 Sel-vice. Rule 9014 governs a A motion for

21 autllurgzdtii authority to use cash collateral shz1-±
22 be Made ili aod lile witli RUle 9 014 and shEl: bG

23 Se rved Ull a ly on Ln Ly wll.it w ll , alls n nlltereCst . tile
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24 uaSh Cuiilatteg l, vili aiiy C-..nuLri~ttee_ elutexd ps.loulalit

25 tu § 705 uj± aprledL: ructarL W 9 1102 Ef tlhe Cude
26 

L- 
iLs. aLlvuri:e<e ayeLt , , iL tIe CaSe ie a

27 calapteJ. 9 Lttl±lil±;jli.y c-aj LL. a lclJLe. r 11

28 l eIul. alli±. iLi l c.a~e aiid llU MI e.'utrLLtee F uLlle U. t-d

29 c;.edi..Lvjs lhas leeL appuj.j.illLd pu± sut Ltu 1102, U

30 tlhe u . edituts illt1uded Lhe list filed puaxsuanL tv

31 Rule 1007 (d), and Oll sUCI t itiiieS aS ttli

32 vuiLt ILLy dirLet. Every entity having an interest in
33 the cash collateral shall be treated as an entity

34 listed in Rule 9014 (c) (1).

35

36 (3) Notice. Notice of hearing pursuant to this

37 su~bdivisiuon shal ±a l be giveln Lu Lt e pche Lies, .ii wlJLL
38 srz v itce uL Lthe ml-lt .LL...Jll is r ezuiz =e by U a a aj lL (1)

39 of thlis sku IVIiSil d1: Lu SkCul uthlt:l llitSd

40 Llte A.uUt LiMiy d r ect .

41 (c) OBTAINING CREDIT.

42 (1) Procedure Governing Motion Motion, e

43 Rule 9014 governs a A motion for authority to obtain
44 credit shlial be Miade i±n aI .L'.LdallLe with Rule 9014

45 anld sllall b sezved tin ally -u..LMLLiLttee eleu ed

46 uLylsal±L L.n t 705 U1.j appoineilld 1lLLlIt L 9 1102 L-f
47 Lt±e Cude or iLs auLtuyized aenLlL, t , ±f iL e Lan .s.

48 a -hlapteJLer 9 LLluMLiC±Lpdl±y C U1 a I.laHLe . 11

49 r eui£alji.z-ati±l c. e ald leLr.J rdtL uL aLud
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50 u [flus das le apgiuted puait to e 1102,ttt t

51 tile .. l;tr iCtlued )n tle Fist filed puLul t
52 Rule 1007 (d), anid on such uthe± eiiLies as theu
5 3 MaYt L, d±rect. The motion shall include be

54 CLUC>unpalli etby a copy of the agreement relating to
55 the credit to be obtained.

56

57 (3) N . t± e usf 1jeaz±i1 pu±zuasiL Wt1 1lis
58 s ulipll be given tu tile paw Lies bj

59 whle OC i L f tie m oI isluix d b
60 Palpgr-aa (1) Of tlLis sa divisiori cld to suzl
61 utfler el-ft Liez-, as Lhe zonr Lma dJ..L ei.. L
62 (d) AGREEMENT RELATING TO RELIEF FROM THE AUTOMATIC
63 STAY, PROHIBITING OR CONDITIONING THE USE, SALE, OR
64 LEASE OF PROPERTY, PROVIDING ADEQUATE PROTECTION, USE
65 OF CASH COLLATERAL, AND QO OBTAINING CREDIT.
66 (1) Administrative Proceedin. Motion, sezvice.

67 Except as provided in Rule 4001(d) (3). Rule 9014
68 governs a A motion for approval of an agreement:
69 (A) to prov+l providing adequate
70 

protection7s

71 (B) to pd hLbiL oUtcon -zt-rn prohibiting
72 

or conditioning the use, sale, or
73 

lease of property--i

74 (C) U Ll .dnify oL tL-e naitLe modifying or
75 

terminating the stay provided for in
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76 
§ 3627--

77 (D) tU-se- using cash collateral,- or
78 (E) consenting to the creation of a lien
79 

senior or equal to an existing lien
80 or interest in property of the estate
81 

between t11e debtur and en nltity th-at
82 lhas a lie' uY iute esL ii P1Vper Ly uf
83 

the eUste jU. SU~alt Lu wh±cl±.ll eL1

84 e n tL i t y zuluentls t e SL11G C eati~lj u a

85 
lien SG1-IIUr quLlal tU the enLtity-S

86 1icnl ur int erest in suc &.i.U J(ty
87 

shall be S eIed I u any CU.'nLiLtLtL.Le

88 el=eLed puisaalt W 705 to

89 aCpinteP puiPUant LU 1102 uL the

90 
CUdG U r iLs aUt11U1i ZL d du, U , ifr

91 L1le Ca... .LiS aL C. L<PtGe I 9 --II-.Ipality

92 sase u a 'lua.te. 11

93 
Ga a7G d .lJ 11JLL0 L L.ttee uof anles edG

94 Gc Gditr LU s beeS app1 ±nit dpLUL-57uult

95 
t. § 1102, n ih L1eG editz S, inllluded

96 
ULt the list filedi PUuant tv RUle

97 1007(d), aE)d U1 1d S telG eGLEiLi G

98 a. the r L eiit.

99 (2) Copy of the Agreement. The motion shall be
100 aL;CULIpall±ed bY incud a copy of the agreement.
101 (2) Objection. Notice of the motion and the
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1 0 2 L iltie w it lii± w i el e . ti u , "'a b c f i l e d

103 UZI tle de ii. p ur L1.. ce- slia1 be
104 MiLciled L.J the pa Li t~s UIT w ll L scLv i' e i s L eyU i±ed by

1 0 5 p l t l t l 1 f t l s s l u l a a u s t
106 entLiLies as tle ;wJ t ilay d-i-c Uice; t tle e L
107 fixers p diffeet Lie, ubjlly be filed
108 wiLyiji 15 l uf ile L liii u lli~e.

109 (3) Di pciti1 1 , lcaring. If no objeetion is

110 f led, thle oumt I,,ay elic i aul udi c. appi. UVilu u
111 d is~appv 1JyiJJy- Llhe a.y eeiiieL w-iL1jXLu sul xLiljg d

112 1healiluy If cybjeLiu± is Liled if tile cuiL

113 detc i.. c a. h e a i lu y i s a p i L pI. ia t , the e L siia11

114 
lhul:. a lreat i1 ±y tl± llO les, Llata± Livedayb l±otiCe Lu

115 tlhe u , the iIulvau t , the pa ty Sun WlU.TWJLL

116 seivice is iequc ed by paiay±apl1 (1) u tls

117 stLbdi v ii u ao n d S vtl ce e±J~itic& a S L lle . u.± L [[lay

118 di ec .

119 (4) Procedure For Approval of Agreement to
120 Settle a Motion Agrieement in aettlcmcnt of Motio.

121 The court may direct that the procedures prescribed
122 in Rule 4001(d) (1) and (2) do parapis (1), (2) ,
123 aid (3 ) f t5iuh bdiyisiLl± sllall not apply. and
124 that an ti-re agreement of the kind listed in Rule
125 4001(d)(1) may be approved without further noticev
126 if the court determines that a motion made und
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127 Rule 4001 (a), (b) or (c) 1JLIJrmL t i
128 (a), (L)f, - f L11is iule was sufficient to afford
129 reasonable notice of the material provisions of the
130 agreement and an opportunity to be heard for a
131 hearing.

COMMITTEE NOTE

This rule is amended to conform to theamendments to Rule 9014. The list of partiesentitled to service of the motion and notice ofthe hearing is deleted from Rule 4001(a), (b),and (c), because Rule 9014(c)(1) lists theentities that must be served. Other amendmentsare stylistic.
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Rule 6004. Use, Sale, or Lease of Property

1 (a) NOTICE OF PROPOSED USE, SALE, OR LEASE OF

2 PROPERTY. Notice of a proposed use, sale, or lease of

3 property, other than cash collateral, not in the

4 ordinary course of business shall be given in

5 accordance with pursuant to Rule 2002(a)(2), (c)(1),

6 (i), and (k) and, if applicable, in accordance with §

7 363(b)(2) of the Code. The notice may include a date

8 for a hearing to be held if a timely objection is

9 filed.

10 (b) OBJECTION TO PROPOSAL. Except as provided in

11 Rule 6004(c) or (d) ubdivisi~ ±s (c) anicd (d) of thli

12 rnle, an objection to a proposed use, sale, or lease of

13 property sha±t may be filed and served not no less than

14 five days before the date set for the proposed action

15 or within the time fixed by the court. The objection

16 shall be served on the entities listed in Rule

17 9014(c)(2). If a timely objection is filed and served.

18 the notice sent under Rule 6004(a) is treated as a

19 motion for authority to use. sell. or lease the

20 property. the objection is treated as a response. and

21 Rule 9014 governs the proceeding. If the notice does

22 not include a hearing date. a hearing date shall be

23 included in the objection. All objetion to Llte

24 p o sed are , sael , ur ledse of pr. per ty is gv srlned by

25 Rulc 9014.
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26 (c) SALE FREE AND CLEAR OF LIENS AND OTHER

27 INTERESTS. Rule 9014 governs a A motion for authority

28 to sell property free and clear of liens or other

29 interests Zliall be MLLade ill aCurdanle wi~ti Rule 9014

30 adin shal1 be served on tire paIties wih lhave lieens u

31 vtlher illteyeStS ill the pLperLty to be suld. The notice

32 required by Rule 6004(a) subdivisiLn (a) of this rule

33 shall include the date of the hearing on the motion and

34 the time within which objections may be filed and

35 served on the debtoL ±l possessiart ur trustee. An

36 objection is treated as a response to a motion under

37 Rule 9014(d)

38 (d) SALE OF PROPERTY VALUED UNDER $2,500.

39 NIoLwith±sbteld±l±1 snbdiviuitn (a) uf this rule, wlieji If

40 all of the nonexempt property of the estate has an

41 aggregate gross value less than $2,500, it shall be

42 sufficient to give to all creditors. indenture

43 trustees, committees appointed or elected under the

44 Code. the United States trustee and other persons as

45 the court may direct a general notice of intent to sell

46 Such the property other than in the ordinary course of

47 business to al l cr e d i t urs , inidenituie tlUttees,,

48 1,;t..,'LLLLttees appointed Or ele ted pur± au~aL totile Cujde,

49 tile Ubjited States L1 .. usyLee and uhei H:eruli aL. tile

50 bUUUt Muay dizect. A party may object to the proposed

51 sale All objecLi±an tIC all S CL.11 sale iCiaT y be filed aLiid
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52 s--ved by a party ill interest within 15 days after of

53 th±e railin1g of the notice is mailed7 or within the time

54 fixed by the court. An objection is governed by Rule

55 9014.

56 (e) HEARING. If a LilLtely Ubjett±A-u± iL Lt.cMde pUrsaMl t

57 to stbd±iVsi±u (1 (d) uf olr tlue, Lthe date uf Lthe

58 lheaMill± the± eeO1n Mlay lbe set il Lhe notLice yi'veii P.jU su±CLt

to subdivisiuns (a) of thl~s rule-.

COMMITTEE NOTE

This rule is amended to conform to the
amendments to Rule 9014. Although the trustee or
debtor in possession who sends a notice of proposed
use, sale, or lease of property under § 363(b) does
not need to obtain a court order and is not required
to file a motion, if a timely objection is filed the
notice is treated as a motion and the objection is
treated as a response in a proceeding governed by
Rule 9014.

The procedure is different if the property is to
be sold free and clear of liens and other interests.
The trustee or debtor in possession that wants to
sell the property must file and serve a motion for
authorization to sell it free and clear of liens and
other interests. Notice of the proposed sale must be
sent to all creditors and others under Rule 2002(a)
and (c)(1), and the motion must be served in
accordance with Rule 9014(c). An objection to the
proposed sale is treated as a response to the
motion, which is governed by Rule 9014.

Other amendments, including the rearranging of
subdivisions, are stylistic.
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Rule 6006. Assumption, Rejection and Assignment
of Executory Contracts and Unexpired Leases

1 (a) PROCEEDING TO ASSUME, REJECT, OR ASSIGN. A

2 proceeding to assume, reject, or assign an executory

3 contract or unexpired lease, other than as part of a

4 plan, is governed by Rule 9014. The other party to the

5 contract or lease shall be treated as an entity listed

6 in Rule 9014(c)(1).

7 (b) PROCEEDING TO REQUIRE TRUSTEE TO ACT. A

8 proceeding by a party to an executory contract or

9 unexpired lease in a chapter 9 municipality case,

10 chapter 11 reorganization case, chapter 12 family

11 farmer's debt adjustment case, or chapter 13

12 individual's debt adjustment case, to require the

13 trustee, debtor in possession, or debtor to determine

14 whether to assume or reject the contract or lease is

15 governed by Rule 9014. The other party to the contract

16 or lease shall be treated as an entity listed in Rule

17 9014(c)(1).

18 (c.) NOTICE. Notice Uf a iLLKtiull mlade pursuant to

19 -subdivsicon (a) Cor (bS) uf thins rule shalt be given tu

20 the otliteL Has.y to Lle oLnLIacLt . Bease, to hLlle

21 parties ill inLtezest as Lihe CuMJt. Mlay direst, and,

22 except in a llapte.r 9 anLI±Lcpality case, to the Unlited

23 3 LaLta LetusLee.
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COMMITTEE NOTE

This rule is amended to conform to the amendments to
Rules 9014 and 9034. Subdivision (c) is deleted as
unnecessary. Rule 9014(c)(1) lists the entities
entitled to receive the motion papers and Rule 9034
requires transmittal of the motion papers to the United
States trustee.
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Rule 6007. Abandoning or Disposing
Abandonment or Disposition of Property

1 (a) NOTICE OF PROPOSED ABANDONMENT OR DISPOSITION;

2 OBJECTION OBJECTIONS; HEARING. Unless the court directs

3 otherwise otlterwise directed by the cuuit, the trustee

4 or debtor in possession shall give notice of a proposed

5 abandonment or disposition of property to the United

6 States trustee, all creditors, indenture trustees, and

7 committees elected pursuant to under § 705 or appointed

8 pu±suaant to under § 1102 of the Code. A party in

9 interest may file an objection to the proposed

10 abandonment or disposition no later than 15 days after

11 the notice is mailed and sezve anll bjectioLL wiLi 1 5

12 d a y s,tj f tile LLiLIlilly f Llie 1U Li e, or within the time

13 fixed by the court. If a ti 1 1ely Ubjection1 is MLLLde, tile

14 Cutuyt Shall Fse-t aE hldlll .'l i Lotice to teU11±te%.A

15 StaLes trus-tee and to other entities as the c Lt Mlday

16 direct-. The objection is treated as a motion governed

17 by Rule 9014.

18 (b) MOTION BY PARTY IN INTEREST. A party in interest

19 may file and serve a motion to require requLrilng the

20 trustee or debtor in possession to abandon property of

21 the estate. Rule 9014 governs the motion.
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COMMITTEE NOTE

This rule is amended to provide that an
objection to a proposed abandonment or disposition
of property is governed by Rule 9014. The objection
is made by filing and serving a motion in accordance
with Rule 9014 before the time for objecting
expires. Other amendments are stylistic.
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Rule 9006. Time

1 (d) FOR MOTIONS RELATING TO A PENDING ADVERSARY

2 PROCEEDING OR ADMINISTRATIVE PROCEEDING -- AFFIDAVITS.

3 A written motion of the type described in Rule 9014

4 (a)(3) or (a)(4), other than one which may be heard ex

5 parte, and notice of any hearing shall be served not no

6 later than five days before the time specified for the

7 s-u-ch hearing, unless a different period is fixed by

8 these rules or by Ard-er--of the court. suh1 CU Urder LIL0y

9 fUT U.UMe ,lu:w!iU be miLlde Uon ex pad Lte app± ic i. .For

10 cause shown, the order fixing a different period may be

11 made on ex parte application. When a the motion is

12 supported by affidavit, the movant shall serve the

13 affidavit shalt be served with the motion. ; an-d,

14 cXuepL do htkleX-bl1ff Except as provided in Rule 9023,

15 opposing affidavits may be served not no later than one

16 day before the hearing, unless the court permits them

17 to be served at some other time.

COMMITTEE NOTE

Subdivision (d) is amended to limit it to
motions made within adversary proceedings under
Part VII of these rules, and to procedural or
dispositive motions relating to pending
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administrative proceedings under Rule 9014. The
time limits set forth in Rule 9014(d) do not
apply if the motion is governed by another rule
that fixes different time periods. For example,
a motion for summary judgment under Rule 7056,
which applies in an administrative proceeding
under Rule 9014(1), is governed by the time
periods fixed by Rule 56 F.R.Civ.P., rather than
by Rule 9014(d).
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Rule 9013. Application for an Order Motions; Form and Service

1 (a) SCOPE OF THIS RULE. This rule governs a request

2 for an order relating to any of the following:

3 (1) payment of income to a trustee under §

4 1225(c) or 1325(c) of the Code;

5 121 joint administration under Rule 1015:

6 (3) conversion of a case under q 706(a) or

7 § 1112(a):

8 (4) dismissal of a case under 5 1208(b) or

9 § 1307(b);

10 (5) approval of the appointment of an examiner

11 or trustee in a chapter 11 case under §

12 1104 and in accordance with Rule 2007.1;

13 (6) enlargement of time under Rule 9006(b) if

14 the request is made before the original or

15 enlarged period has expired other than an

16 order enlarging the time to take action

17 under Rule 1007(c), 1017(e), 3015(a)

18 4003(b), 4004(a), 4007(c), 8002. or 9033:

19 (7) form of, manner of sending. or publication

20 of a notice in a chapter 7, chapter 12, or

21 chapter 13 case:

22 (8) notice to a committee under Rule 2002(i):

23 (9) notice under Rule 9020(b):

24 (10) examination of an entity under Rule 2004:

25 (11) deferral of the entry of an order granting
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26 a discharge under Rule 4004(c):

27 1121 reopening a case under § 350(b):

28 (13) conditional approval of a disclosure

29 statement under Rule 3017.1: and

30 (14) protection of a secret. confidential,

31 scandalous. or defamatory matter under Rule

32 9018.

33 (b) REOUEST FOR RELIEF. A request for an order

34 governed by this rule shall be made by application.

35 The application shall be in writing, unless it is made

36 orally at a status conference or hearing at which all

37 parties entitled to notice of the application are

38 present. The application shall:

39 (1) state with particularity the relief sought

40 and the grounds for that relief: and

41 (2) if in writing, be accompanied by proof of

42 service under Rule 9013(c) and by a

43 proposed order for the relief requested.

44 (c) SERVICE OF APPLICATION. No later than the time

45 when a written application is filed. the applicant

46 shall serve a copy of the application, any paper filed

47 with the application, and the proposed order on the

48 debtor, the debtor's attorney, the trustee. any

49 committee elected under 6 705 or appointed under F

50 1102. and any other entity required by federal law or

51 these rules. and shall transmit a copy to the United
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52 States trustee. Service shall be made in the manner

53 provided in Rule 7004 for service of a summons. but the

54 court by local rule may permit the notice to be served

55 by electronic means that are consistent with technical

56 standards. if any. that the Judicial Conference of the

57 United States establishes.

58 (d) NO RESPONSE REOUIRED: ORDER WITHOUT A HEARING.

59 A response to the application is not required. and the

60 court may order relief without a hearing.

61 (e) SERVICE OF ORDER. If the court issues an order,

62 the clerk shall serve a copy on the applicant, the

63 entities listed in Rule 9013(c). and any other entity

64 as the court directs.

65 A .equest fu.r ai orlde., ex..ept wilenl an. application

66 is autlhorized by tijese rLtilec, shcll be by writtern

67 LMIJi Ull , uliless mtaLde duri. i± a lae iheari. TIMe Mto.tioni shatll

68 sLate with paitimulaiity thle grounds Ltherefocr, ami

69 shlcll seL faithl tihe relief or uydei sought . Eve-ry

70 wxitLell .LfWtiUli uLloer tliall uile v7Wll..h LrIdy lbe .ainjide.edc

71 ex pax te sihcll lbe se. zved by the LLLUVLVii3 pai. Ly nu± tile

72 LtyusLee U1 debaLn iii puSdeddiulj at±d uo. t1,use elnLtLied

73 specified by tlhese rules ui , if Sel Viee is nJut rfequi r ed

74 or the elitties Lto be serv ved ar e nout speciLfied Lby these

75 r ules, Lthe LLLUVillg P.L ty siIhll sev e tile entities the

76 cuai.L diyectL.
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COMMITTEE NOTE

Rules 9013 and 9014 have been amended to
substantially revise the rules governing motion
practice in bankruptcy cases.

Rule 9013 is amended to govern a category of
procedures, called "applications," that relate to
certain enumerated matters which, in most instances,
are nonsubstantive and noncontroversial. This rule,
as amended, is designed to enable parties to obtain
court orders relating to these matters in a
relatively short period of time. This rule does not
preclude any party from requesting appropriate
relief after an application is granted and an order
is entered. See, e.g., Rule 9024.

These amendments provide greater detail relating
to procedures for obtaining the enumerated types of
orders. They are intended to increase uniformity in
litigation practice among districts and to reduce
the necessity for local rules governing these
matters.

In most situations, a request to enlarge a time
period under these rules is noncontroversial and may
be made under Rule 9013. But the enlargement of
time to take certain action under these rules may be
controversial and, therefore, warrant the procedural
safeguards afforded in an administrative proceeding
under Rule 9014. In particular, a request for an
order enlarging the time to file a motion to dismiss
a chapter 7 case under § 707(b) and Rule 1017(e), to
file a chapter 12 plan in accordance with Rule
3015(a), to file an objection to the list of
property claimed as exempt in accordance with Rule
4003(b), to file a complaint objecting to discharge
under Rule 4004(a), to file a complaint to determine
the dischargeability of a debt under § 523(c) and
Rule 4007(c), to file a notice of appeal under Rule
8002, or to file an objection to proposed findings
of fact and conclusions of law under Rule 9033, is
an administrative proceeding governed by Rule 9014.
In contrast, a request for an order enlarging the
time to file schedules and statements is governed by
Rule 1007(c), rather than 9013 or Rule 9014, so that
the order may be issued without any notice.
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Rule 9014. Administrative Proceeding Crtesbted Matters

1 (a) SCOPE OF THIS RULE. This rule governs any

2 request for an order other than the following:

3 1LL a petition commencing a case under 5 301.

4 302, or 303 of the Code. or a petition

5 commencing a case ancillary to a foreign

6 proceeding under § 304;

7 121 a proceeding or request for relief of the

8 type described in Rule 1006(b), 1006(c).

9 1007(c). 1010. 1011, 1013, 1017(e)(2),

10 1018. 2014. 3015(f), 3017, 3020(b).

11 4001(a)(2), 7001, or 9013(a):

12 131 a motion made in an adversary proceeding

13 under Part VII of these rules:

14 141 a motion that addresses only a procedural

15 matter relating to, or a dispositive motion

16 within, a pending administrative

17 proceeding, except as provided in Rule

18 9014 (h) (2) or Rule 9014 (m)i

19 (5) a motion under Part VIII of these rules or

20 any motion relating to an appeal to the

21 district court or the bankruptcy appellate

22 panel.

23 (b) REOUEST FOR RELIEF. A request for an order

24 governed by this rule shall be made by written motion

25 entitled "administrative motion." The motion shall:
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26 (1) state with particularity the relief sought

27 and the grounds for that relief:

28 (21 be accompanied by proof of service and by a

29 proposed order for the relief requested;

30 and

31 (3) unless the movant is an individual debtor

32 whose debts are primarily consumer debts.

33 be accompanied by:

34 (A) one or more supporting affidavits;

35 and

36 IBI if the value of property is an issue,

37 a valuation report has been prepared.

38 and the movant intends to introduce

39 the valuation report as evidence, a

40 copy of that report, with the name,

41 address, and telephone number of the

42 person who prepared it,

43 (c) SERVICE OF MOTION AND NOTICE OF HEARING.

44 (1) Except as provided in Rule 3007 or 9014(f),

45 at least 20 days before the hearing date,

46 the movant shall serve a copy of the

47 administrative motion, a copy of any paper

48 filed with it, and notice of the hearing on

49 the following:

50 (A) any entity against whom relief is

51 sought:
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_52 /C) thet debtor;

53 (C) the debtor's attorney:

54 (D) the trustee;

55 (EI any committee elected under q 705 or

56 appointed under 5 1102. or, if the

57 case is a chapter 9 case or a chapter

58 11 case and no committee of unsecured

59 creditors has been appointed. on the

60 creditors included in the list filed

61 under Rule 1007(d):

62 (F) any entity that has a lien on or

63 other interest in property if the

64 lien or interest may be affected by

65 the requested relief; and

66 (G) any other entity entitled to service

67 by federal law or these rules.

68 121 Service shall be made in the manner

69 provided in Rule 7004 for service of a

70 summons. but the court by local rule may

71 permit service by electronic means that are

72 consistent with technical standards. if

73 any. that the Judicial Conference

74 establishes.

75 (3) The notice of the hearing shall conform to

76 any appropriate Official Form and shall

77 include:
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78 (A) the date. time, and place of the

79 hearing:

80 (B) the time to file a response: and

81 CQL a statement that if a response is not

82 timely filed, the court may grant the

83 motion without a hearing.

84 (d) RESPONSE.

85 ±11 A response to an administrative motion may

86 be filed no later than 5 days before the

87 hearing date.

88 (2) No later than the time when a response is

89 filed, the responding party shall serve a

90 copy of the response on the movant and the

91 entities listed in Rule 9014(c)(1) in the

92 manner prescribed by Rule 9014(c)(2).

93 (31 A response shall be accompanied by proof of

94 service and. unless the respondent is an

95 individual debtor whose debts are primarily

96 consumer debts, by:

97 (AL a proposed order for the relief

98 requested:

99 ±31 one or more supporting affidavits if

100 there is a factual dispute:

101 (C) if the value of property is an issue,

102 a valuation report has been prepared,

103 and the respondent intends to
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104 introduce the valuation report as

105 evidence. a copy of that report with

106 the name. address. and telephone

107 number of the person who prepared it,

108 (e) AFFIDAVITS. An affidavit filed in an

109 administrative proceeding shall comply with Rule 56(e)

110 F.R.Civ.P.

111 (f) INTERIM RELIEF. If a request for interim relief

112 is included in an administrative motion, the movant

113 shall take reasonable steps to provide all parties with

114 the most expeditious service and notice of a

115 preliminary hearing feasible and shall file an

116 affidavit specifying the efforts made. If a response

117 is filed before the preliminary hearing. the respondent

118 shall take reasonable steps to provide all parties with

119 the most expeditious service and notice feasible before

120 the preliminary hearing. At the preliminary hearing,

121 the court shall determine the adequacy of the notice

122 under the circumstances. Interim relief may be granted

123 under Rule 4001(b)(2) or Rule 4001(c)(2). to the extent

124 and under the conditions stated in those rules.

125 (g) ORDER WITHOUT A HEARING. If no response is

126 timely filed. the court may order relief without a

127 hearing to the extent provided in q 102(1). or may

128 notify the movant, and any other entity the court

129 considers appropriate, that a hearing will be held.
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130 (h) DISCOVERY. Unless the court directs otherwise,

131 Rules 26 and 28-37 F.R.Civ.P. apply, except that:

132 (1) the parties are not required to make the

133 disclosures mandated by Rule 26 (a)(1)-(3),

134 F.R.Civ.P.. other than as provided in Rule

135 9014 (b) and (d). but the information

136 described in Rule 26 (a)(1)-(3) F.R.Civ.P.

137 may be obtained by discovery methods

138 prescribed by Rule 26(a) (5) F.R.Civ.P.;

139 121 the parties are not required to meet in

140 accordance with Rule 26(f) F.R.Civ.P.;

141 131 the time periods provided in Rules 30 (e)

142 33 (b) (3) . 34 (b). and 36 (a) F.R.Civ.P. are

143 reduced to 10 days or as directed by the

144 court; and

145 (4) the movan-ttmay begin discovery only after a

146 response is filed or a respondent begins

147 discovery. A respondent may begin

148 discovery at any time.

149 (i) HEARING: STATUS CONFERENCE.

150 (1) HEARING.

151 (A) Except as provided in Rule

152 9014(i) (1) (B) or (3) . if a timely

153 response to an administrative motion

154 is filed, the court shall hold a

155 hearing to determine whether there is
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156 a genuine issue as to any material

157 fact and, if not. whether any party

158 is entitled to relief as a matter of

159 law. No testimony may be taken at

160 the hearing, unless the movant and

161 all respondents consent. If the

162 court finds that there is no genuine

163 issue as to any material fact. it

164 shall order appropriate relief. If

165 the court finds that there is a

166 genuine issue of material fact. it

167 shall conduct a status conference.

168 (B) On request or on its own initiative

169 and on reasonable notice to the

170 parties. the court may order that an

171 evidentiary hearing at which

172 witnesses may testify shall be held

173 on the scheduled hearing date.

174 (2) STATUS CONFERENCE. A status conference

175 under Rule 9014(i)(1)(A) may be held at the

176 time fixed for the hearing. or immediately

177 afterward without further notice to the

178 parties. The attorneys for the movant and

179 for every party against whom relief is

180 sought that filed a timely response. and

181 every party not represented by an attorney.
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182 shall appear and participate at the status

183 conference. The purpose of the status

184 conference is to expedite the disposition

185 of the administrative proceeding. The

186 court may enter a pretrial order requiring

187 the disclosure of information of the type

188 described in Rule 26(a)(1)-(3) F.R.Civ.P.

189 scheduling pretrial discovery. fixing the

190 time for a hearing on factual issues. and

191 otherwise providing for the just. speedy.

192 and economical disposition of the

193 proceeding.

194 (3) RELIEF FROM AUTOMATIC STAY; PRELIMINARY

195 HEARING ON USE OF CASH COLLATERAL OR

196 OBTAINING CREDIT. If an administrative

197 motion requests relief from an automatic

198 stay of any act against property of the

199 estate under § 362(d). or includes a

200 request for a preliminary hearing as

201 provided in Rule 4001(b)(2) or (c)(2)¢ a

202 hearing at which witnesses may testify may

203 be held at the time fixed for the hearing.

204 (j) TESTIMONY OF WITNESSES. Rule 43(e) F.R.Civ.P.

205 does not apply at an evidentiary hearing on an

206 administrative motion.

207 (k) SERVICE OF NOTICE THAT ORDER HAS BEEN ENTERED.
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208 Notice of the entry of any order shall be served in

209 accordance with Rule 9022 on the movant, the entities

210 listed in Rule 9014(c)(1). and any other entity as the

211 court directs.

212 (1) APPLICATION OF PART VII RULES. Unless the court

213 orders otherwise. the following rules apply in an

214 administrative proceeding: Rules 7009, 7017. 7019-

215 7021, 7025. 7041. 7042. 7052. 7054-7056. 7064. 7069.

216 and 7071. The court may at any stage in a particular

217 matter order that one or more of the other rules in

218 Part VII apply. The court shall give the parties

219 notice of any order issued under this paragraph to

220 afford them a reasonable opportunity to comply with the

221 procedures made applicable by the order.

222 (m) PROCEDURAL OR DISPOSITIVE MOTION RELATING TO

223 PENDING ADMINISTRATIVE PROCEEDING. Rule 7(b)(1)

224 F.R.Civ.P. and Rule 9006(d) apply to a motion that

225 addresses only a procedural matter relating to. or a

226 dispositive motion made within, a pending

227 administrative proceeding.

228 (n) TRANSMISSION TO UNITED STATES TRUSTEE. A copy of

229 every paper filed and every order entered in connection

230 with an administrative proceeding shall be transmitted

231 to the United States trustee if required by Rule 9034.

232 (o) RELIEF FROM PROCEDURAL REOUIREMENTS. The court

233 for cause may order that any procedural requirement
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234 provided in this rule shall not apply or shall be

235 amended in a particular proceeding. The court shall

236 give the parties notice of the order to afford them a

237 reasonable opportunity to comply with any amended

238 procedural requirements.

239 Ill a k.UllteZ Ld MLett ill a k-a.ie utllldet. tite Cude 11UL

240 uthle-wi-e y.veLlled by tlhesbe rles, Lelief shcall L Je

241 mecuuested by muvtioll, anld Yeasu.iable notLice cadd

242 UPPUtIuaLl iLy fur hlearir g shuall LGe aLLf ded tile par Ly

243 aCaCi±lLt wl±LL Yelief is soughL. Nu resupose is required

244 uander this r.ule uanless the ourLt rde ls anu anuswer to a

245 LLLt±ioLn. T11G LLv~iUll ahaall be Ser ved i th L11GEIII>11r

246 pravided fur fe±v .e uL a. ZU5MLtj.l anud mpALLLyaint by Rule

247 7304, and, U1leGS L1tie cuttt utlhewise d±reL s, L1he

248 fvullvw±lg U l eGS sha±ll apply- 7021, 7025, 7026, 7028-

249 7337, 7041, 7042, 7052, 7054-7056, 7062, 7064, 7869,

250 an1 d 7871. The CU t iMiay at anuy sta.e ill a particula

251 ILLt tey di.±.eL LhatL unle V1 MLJLe Lf the ithue. .ules ii.

252 Par L VII shiall apply. 2± c u i ti t y that de~,iiS LV

253 peLretuate testi1Liliy MLtay pouceed inL tile iaLlue LalilnleI. as

254 prkjvvided i±n Rule 7027 fur thle takin±y uf a. depustiun

255 befLue an atdve£.saxy prLceediug. The slek }ha ll g±ve

256 nlutiLce V thle pa±.tiea .f tihe eutLry f anly dLetlr

257 directi±ny Lt±aL additiu±a±l ra1eS ,f Par L VII aLe

258 a:ppli..;a.le ve L1tat ceitva.L if Lhe 1Ue1G, if Palt VII aLe

259 Out applicable. Tire nuatize slhuall bGe ven wiLl 1 i±± such
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260 tiLLCe aS i. ll±eeSaly to affld the partie, ar ±easuiaale

261 spout tulliLy tU LUUMyly with tLie pedsri e MLLacde

262 applisable by the older.

COMMITTEE NOTE

Rules 9013 and 9014 have been amended to
substantially revise the rules governing motion
practice in bankruptcy cases.

Rule 9014 had been limited to the category of
disputes called "contested matters." Confusion as
to whether a particular motion was a contested
matter, rather than a different type of proceeding,
and uncertainty as to the procedural requirements
relating to a contested matter, have led to the
amendment of this rule.

These amendments provide more detailed
procedural guidance than provided in the past. This
change is intended to increase uniformity in
litigation practice among districts and to reduce
the number of local rules.

This rule, as amended, governs a proceeding that
is not an application (governed by Rule 9013), an
adversary proceeding (governed by Part VII), a
request to pay the filing fee in installments or to
waive the filing fee (governed by Rule 1006), a
request for an extension of time to file schedules
and statements (governed by Rule 1007(c)), a
proceeding commenced on the court's own initiative
to dismiss a case for substantial abuse of chapter 7
(governed by Rule 1017(e) (2)), a motion for an order
approving the employment of a professional person
(governed by Rule 2014), or a request for an order
approving a disclosure statement or confirming a
plan (governed by Rule 3015(f), 3017, or 3020(b)).

A motion made in either a pending adversary
proceeding or in a pending administrative proceeding
-- such as a motion for summary judgment, a motion
to dismiss, or a motion for a protective order
relating to discovery -- is not an administrative
proceeding governed by this rule. However, a
procedural or dispositive motion relating to a
pending administrative proceeding is governed by
Rule 9014(m) and a motion relating to discovery is
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governed by Rule 9014 (h). Any motion made in
connection with an appeal to the district court or
bankruptcy appellate panel (including a motion for a
stay pending appeal, a motion for leave to appeal,
or any motion under a rule in Part VIII) is excluded
from the scope of Rule 9014.

Rule 9014 (a) also clarifies that this rule does
not apply to a petition commencing a case under the
Code (governed by §§ 301-303 of the Code and Rules
1002-1005, 1010, 1011, 1013, and 1018), or a
petition commencing a case ancillary to a foreign
proceeding (governed by § 304 of the Code and Rules
1002, 1005, 1010, 1011, and 1018).

Numerous rules require or refer to the filing of
a motion for certain relief. Unless the motion to
which the rule refers is of the type listed in Rule
9014(a) as being outside the scope of this rule, the
motion would commence an administrative proceeding
and would be governed by Rule 9014. For example,
Rule 3008 provides that a party in interest "may
move for reconsideration of an order allowing or
disallowing a claim against the estate." A motion
requesting reconsideration under Rule 3008 commences
an administrative proceeding and is governed by Rule
9014.

The amendments also increase certain time
periods relating to these types of proceedings. For
example, current Rule 9006(d) -- which formerly
applied in contested matters -- provides that a
motion and notice of hearing must be served at least
5 days before the scheduled hearing date. In
contrast, amended Rule 9014 provides for service at
least 20 days before the date scheduled for the
hearing. This time period may be enlarged in
accordance with Rules 9006(b) and 9013, or reduced
in accordance with Rule 9006 (c) or Rule 9014 (o).
The three-day "mail rule" under Rule 9006(f) does
not apply with respect to these time periods because
the time for acting in accordance with this rule is
not triggered by service of any notice or other
paper.

The amendments provide that a response may be
filed no later than 5 days before the scheduled
hearing date. See Rule 9014(d). It is important for
practitioners to be aware of Rule 9006(a), which
provides that time periods in the rules that are
less than 8 days are determined without including in
the computation intervening Saturdays, Sundays, and
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legal holidays.

Rule 9014(c) requires service of both the
administrative motion and notice of the hearing, but
there is no requirement that the motion and notice
of hearing be in separate documents.

The court may order appropriate relief without a
hearing if a timely response is not filed. If the
judge wants to hold a hearing nonetheless,
subdivision (g) requires that the court notify the
movant that a hearing will be held. The court may
hold the hearing at the originally scheduled time or
on a subsequent date.

A hearing must be held if a response is filed.
But, attorneys and unrepresented parties do not have
to bring witnesses to the hearing unless (1) the
proceeding is for relief from the automatic stay of
acts against property of the estate, (2) the
proceeding is for preliminary authority to use cash
collateral or to obtain credit, or (3) the court
gives reasonable notice to the parties that an
evidentiary hearing may be held on the date when the
hearing is schedule. Otherwise, if a response is
filed, the court will hold a hearing only for
purposes of determining whether an evidentiary
hearing is necessary to resolve questions of fact
and, if an evidentiary hearing is not necessary, to
resolve the proceeding. If an evidentiary hearing
is needed, the court will hold a status conference
under Rule 9014(i)(2) to facilitate settlement
discussions, set a discovery schedule, schedule an
evidentiary hearing, or formulate any other pretrial
order designed to expedite the proceeding. It is
anticipated that the status conference will be held
immediately following the court's determination that
there is a genuine issue of material fact and,
therefore, attorneys and unrepresented parties
should attend the hearing prepared for an immediate
status conference. Subdivision (i) does not preclude
the court from ordering a status conference under
Rule 105(d).

If the court determines based on affidavits that
there are genuine issues of material fact, and an
evidentiary hearing is held to resolve the issues,
witnesses must testify orally in open court in
accordance with Rule 9017 and Civil Rule 43(a).
Under Rule 9014(j), the court may not resolve these
factual issues based on affidavits.
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The amendments also require automatic disclosure
regarding valuation reports when the value of
property is at issue, the report has been prepared,
and the party intends to introduce it as evidence.
As used in this rule, the term "valuation report"
includes a formal appraisal of the property, as well
as any less formal written report on the value of
the property.

Any party that files a paper in connection with
an administrative proceeding is required to transmit
a copy to the United States trustee, if the
proceeding relates to any of the matters listed in
Rule 9034.

Subdivision (o) gives the court discretion to
order, for cause and in a particular proceeding,
that any procedural requirement under this rule does
not apply or is amended. The court for cause shown
may enlarge or reduce any time periods prescribed by
this rule in accordance with Rule 9006.
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Rule 9017. Evidence

1 Except as provided in Rule 9014(j). the The Federal

2 Rules of Evidence and Rules 43, 44 and 44.1 F.R. Civ.

3 P. apply in cases under the Code.

COMMITTEE NOTE

This rule is amended to conform to Rule
9014(j), which provides that Rule 43(e) F.R.
Civ. P. does not apply at an evidentiary hearing
in an administrative proceeding. The effect of
Rule 9014(j) is that a witness must testify in
open court, rather than by affidavit, at an
evidentiary hearing in an administrative
proceeding governed by Rule 9014.
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Rule 9021. Entry of Judgment

1 Except as otherwise provided hereXn -in this rule,

2 Rule 58 F.R. Civ. P. applies in cases under the Code.

3 Every judgment entered in an adversary proceeding or

4 w, Let ed LLLaLterL in an administrative proceeding shall

5 be set forth on a separate document. A judgment is

6 effective when entered as provided in Rule 5003. The

7 reference in Rule 58 F.R. Civ. P. to Rule 79(a) F-R-

8 eCv. P-.- shall be read as a reference to Rule 5003 of

9 these rules.

COMMITTEE NOTE

This rule is amended to conform to the
amendments to Rule 9014.
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Rule 9034. Transmittal of Pleadings, Motion Papers,
Objections, and Other Papers to the United States Trustee

1 Unless the United States trustee requests otherwise

2 or the case is a chapter 9 municipality case, an any

3 entity that files a pleading, motion, objection, or

4 similar paper relating to any of the following matters

5 shall transmit a copy themeof to the United States

6 trustee within the time required by these rules for

7 service of the paper:

8 (a) a proposed use, sale, or lease of property

9 of the estate other than in the ordinary

10 course of business;

11 (b) a rejection, assumption, or assignment of

12 an executory contract or unexpired lease;

13 -H(n-)-ILI the approval of a compromise or

14 settlement of a controversy;

15 -(c-)-iL the dismissal of a case, transfer of a

16 case to another district, or conversion of

17 a case to another chapter;

18 -d-)-Ig± the employment of a professional person

19 personrsS;

20 +-e±±fL an application for compensation or

21 reimbursement of expenses;

22 +fif--Ig a motion for, or approval of an agreement

23 relating to, the use of cash collateral or

24 authority to obtain credit;
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25 (h) the appointment of an interim trustee

26 before an order for relief in an

27 involuntary case:

28 -g±±iI the election of a trustee or the

29 appointment of a trustee or examiner in a

30 chapter 11 reorganization case;

31 (j) a review of the appointment of a creditors'

32 committee ;

33 -f-h-)-Ik the approval of a disclosure statement;

34 -(-i)(l) the confirmation of a plan;

35 tjt-m) an objection to, or the waiver or

36 revocation of, the debtor's discharge;

37 -(-ic-nI any other matter i+n wh--ch when the United

38 States trustee requests Uopies a copy of

39 filed papers or the court orders copies a

40 coy transmitted to the United States

41 trustee.

COMMITTEE NOTE

Several rules have contained provisions requiring
that notice of a hearing on a particular matter be
transmitted to the United States trustee. See, e.g.,
Rules 1014, 2001(a), 2007(a), 4001, and 6007. Those
provisions have been deleted and replaced with the
additional matters added to the list in Rule 9034. In
addition, the election of a chapter 11 trustee under §
1104 is added to the list in this rule so that the
United States trustee will receive all papers relating
to the election. Other amendments are stylistic.
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SIV. LAUU U L

United Sates Bankruptcy Court
Distict of Cerado
U.S Custow4o

721 19t1h ed
Domr, CO 302-25Ot

Chaub of.
Donald L Cordois (303) 84-2525

February 12, 1998

Professor Alan N. Resnick
Hofstra University School of Iaw

Hempstead, New York 11550-1090

Renwtroduction letter re Rules 9013 and 9014

Dea Alan:

I write to comment on your proposed letter. I have some difficulty witb the notion that

a motion filed in a bankrupy case 'commences a new litigation that is unrelated to any

pending lawsuit", or that a 'motion commences a separate litigation". These motions of which

you speak are in fact related to the underlying bankruptcy case which is the litigation, although

not in the traditional sense. I view a motion as a request for relief, which is not separate

lidgation even though the motion may be contested. In traditional litigation the motion is part

of the process, but it does not commence new litigation, unless you view contested motions as

seperate litigation. In the bankruptcy cas, motions also are part of the process.

I don't believe it is necessary to draw the distinction you have made in order to treat

"motions" as 'administrative proceedings", especially since we have substituted 'applications"

for 'motions" in rule 9013. 1 would recommend that you merely se that most, if not all,

contested motions will be renamed and dealt with as 'administrative proceedings" in order to

promote uniformity and insure due process. Furthermore the use of the phrase "unrelated to

pending litigation" may create ambiguity where none is intended. The intended distinction is

between 'applications" and 'motions" which now arm to be treated as 'administrative

proceedings" in the bankruptcy cas. Rul 9014 is not intended to bc applicable to motion

practice in advesy proceedings.

Finally, I want it to be clear that I am not in favor of the proposed changes. I say this

knowing fully well that a great deal of time and effort has gone into making thes changes. It



is my belief that uniformity and due procms can be achieved more simply and without a
wholesale revision of the motion practice. Attorneys have a great deal of difficulty
understanding and complying with the present rules. We are, in my opinion, complicating
what should be a relatively simple procedure. All that is required is "notice and a meaningful
opportunity to be heard". This can be accomplished by inserting a time to respond in the
present Rule 9014. I will withhold further comments since the majority of the committee bas
indicated a willingess to proceed with the changes. Also, I ask that you advise the standing
committee that our committee is not unanimous in making the recommended changes.

In closing, I hesitate to send this sour oe to you, knowing how hard you and the
committee has worked on this project. I do so out my knowledge that we have made it very
difficult for attorneys to practice in the bankruptcy courts, unless they specialize. I am mindful
of the admonition in Rule 1001- that the rules be construed to secure the "just, speedy, and
inexpensive determination of every case and proceeding". I don't believe these proposals will
accomplish that.
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collected under 28 U.S.C. section 1930(a)(3)" immediately after
"28 U.S.C. section 1930(aX1)'.
(c) No funds provided by this Act shall be expended to fill

any bankruptcy judgeship unless such appointee was on a merit
selection list or report submitted to the court of appeals by either
the judicial council or a subcommittee of the members of the council,
in accordance with section 120 of the Bankruptcy Amendments
and Federal Judgeship Act of 1984 (Public Law 98-353; 98 Stat.
344), section 152 of title 28 of the United States Code, and the
Judicial Conference of the United States' Procedures for the Selec-
tion and Appointment of Bankruptcy Judges.

(d) REPORT ON BANKRUPTCY FEES.- 28 USC 1930
(1) REPORT REQUIRED.-Not later than March 31, 1998, note

the Judicial Conference of the United States shall submit to
the Committees on the Judiciary of the House of Representa-
tives and the Senate, a report relating to the bankruptcy fee
system and the impact of such system on various participants
in bankruptcy cases.

(2) CONTENTS OF REPORT.-Such report shall include-
(A)(i) an estimate of the costs and benefits that would

result from waiving bankruptcy fees payable by debtors
who are individuals, and

(ii) recommendations regarding various revenue
sources to offset the net cost of waiving such fees; and

(B)(i) an evaluation of the effects that would result
in cases under chapters 11 and 13 of title 11, United
States Code, from using a graduated bankruptcy fee system
based on assets, liabilities, or both of the debtor, and

(ii) recommendations regarding various methods to
implement such a graduated bankruptcy fee system.
(3) WAIVER OF FEES IN SELECTED DISTRICTS.-For purposes

of carrying out paragraphs (1) and (2), the Judicial Conference
of the United States shall carry out in not more than six
judicial districts, throughout the 3-year period beginning on
October 1, 1994, a program under which fees payable under t
section 1930 of title 28, United States Code, may be waived
in cases under chapter 7 of title 11, United States Code, for
debtors who are individuals unable to pay such fees in install-
ments.

(4) STUDY OF GRADUATED FEE SYSTEM.-For purposes of
carrying out paragraphs (1) and (2), the Judicial Conference
of the United States shall carry out, in not fewer than six

t judicial districts, a study to estimate the results that would
occur in cases under chapters 11 and 13 of title 11, United
States Code, if filing fees payable under section 1930 of title

f 28, United States Code, were paid on a graduated scale based
on assets, liabilities, or both of the debtor.

e SEC. 112. For fiscal year 1994 only, grants awarded to State 42 USC 3754

and local governments for the purpose of participating in gang note
task forces and for programs or projects to abate drug activity

e in residential and commercial buildings through community partici-
pation, shall be exempt from the provisions of section 504(f) of
the Omnibus Crime Control and Safe Streets Act of 1968, as

i) amended. 1r

1 07 STAT. 1 1 65
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TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES

FROM: ALAN N. RESNICK, REPORTER

RE: INTRODUCTION TO PACKAGE OF PROPOSED AMENDMENTS

GOVERNING LITIGATION (RULES 9013, 9014, AND OTHERS)

DATE: FEBRUARY 15, 1998

At the meeting in September, the Advisory Committee requested that I, with Ken Klee's

assistance, prepare an introduction to the "litigation package" of proposed amendments that

includes complete revisions to Rules 9013 and 9014, as well as proposed amendments to more

than 20 other rules. The purpose of the introduction is to summarize and highlight the most

significant changes in this lengthy package.

If approved by the Advisory Committee at its March meeting in Little Rock, the

introduction will be presented to the Standing Committee with the litigation package in June. If

approved by the Standing Committee, it will be published as an introduction to the litigation

package for the benefit of the bench and bar.

You will recall that, early in February, I circulated a draft of the introduction that I

prepared with Ken's assistance, and I asked for your comments or suggestions by February 12th.

I revised the draft to reflect many of the comments that I received. The revised draft is attached

to this memorandum as Exhibit A, and a copy showing the changes (with strikeouts and

underlining) to the original draft is enclosed as Exhibit B.
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Introduction to Preliminary Draft of
Proposed Amendments to the Federal Rules of

Bankruptcy Procedure Relating to
Litigation and Motion Practice

1 At the request of the Advisory Committee on Bankruptcy

2 Rules, in 1995 the Federal Judicial Center conducted an extensive

3 survey of bankruptcy judges, lawyers, trustees, clerks and other

4 participants in the bankruptcy system to determine their

5 satisfaction or dissatisfaction with the Federal Rules of

6 Bankruptcy Procedure. The Advisory Committee requested the

7 survey in connection with the work of its Long-Range Planning

8 Subcommittee and for the purpose of identifying areas that are in

9 need of improvement. The survey results indicated general

10 satisfaction with the Rules, but identified motion practice and

11 litigation as areas of significant dissatisfaction.

12 Part VII of the Rules govern adversary proceedings, which is

13 a form of litigation in bankruptcy court conducted in a manner

14 that is similar to a civil action in district court. For

15 example, an adversary proceeding is commenced by the service of a

16 summons and complaint. Most Part VII Rules incorporate by

17 reference specific Federal Rules of Civil Procedure. The

18 Advisory Committee believes, and the F.J.C. survey confirms, that

19 the Rules governing adversary proceedings are working well.

20 But most requests for court orders and litigated disputes in

21 bankruptcy court are not adversary proceedings; they are governed

22 by some form of motion practice unrelated to any adversary

23 proceeding. There has been some confusion and criticism

24 regarding procedures that govern these matters, and these are the



25 troublesome areas identified in the F.J.C. survey results.

26 One significant difference between a typical motion filed in

27 a civil action in the district court and a typical motion filed

28 in bankruptcy court is that the motion in district court relates

29 to a pending lawsuit. For example, a defendant may file a motion

30 to dismiss a complaint or for summary judgment. In contrast, a

31 motion filed in bankruptcy court usually commences new litigation

32 that is unrelated to any pending lawsuit. For example, a

33 creditor may file a motion for the appointment of a trustee in a

34 chapter 11 case or for relief from the automatic stay, or a

35 trustee may file a motion to assume or reject an executory

36 contract. Each of these motions commences litigation by or

37 against specified parties who may not be parties in any pending

38 litigation. Although these motions are made within a bankruptcy

39 case, the bankruptcy case is not, in and of itself, litigation

40 involving a legal dispute in the traditional sense. Under

41 section 301 of the Bankruptcy Code, the mere filing of a

42 voluntary bankruptcy petition constitutes an order for relief.

43 A serious criticism of the Bankruptcy Rules is that there

44 is a lack of national uniformity and insufficient guidance

45 regarding procedures governing the resolution of these important

46 substantive disputes. Motions relating to a pending adversary

47 proceeding -- such as a motion relating to discovery in an

48 adversary proceeding seeking to recover a preferential payment to

49 a creditor -- may be subject to minor local variation consistent

50 with the flexibility present in district court motion practice.

2



51 The local variations in procedure addressed by these proposed

52 amendments are of much greater consequence.

53 Although such motions that are unrelated to pending

54 litigation may involve millions of dollars to the litigants, the

55 current Rules provide little specificity or uniformity as to the

56 procedure governing them. Present Rule 9014 provides that relief

57 is obtained by motion served in the manner provided for service

58 of a summons, that reasonable notice and opportunity to be heard

59 must be afforded, and that a response is not required unless the

60 court orders otherwise. In the absence of a contrary order,

61 certain listed Part VII rules applicable to adversary proceedings

62 -- most relating to discovery or summary judgment -- apply to the

63 motion, and the court may order that other Part VII rules shall

64 apply. Rule 9006(d), which applies to motions generally, provides

65 that, unless the court orders otherwise, at least five days'

66 notice of a hearing must be given and, if the motion is supported

67 by affidavit, the affidavit must be served at least one day

68 before the hearing. These general provisions are often varied or

69 supplemented with greater detail by local rule or court order.

70 The result is that practice varies from district to district or

71 from court to court. The Advisory Committee believes that greater

72 specificity and national uniformity, as well as improvements to

73 the present procedures, are desirable for such motions that are

74 unrelated to any pending litigation.

75 Another criticism addressed by the Advisory Committee is

76 confusion resulting from terminology used in the Bankruptcy

3



77 Rules. For example, Rule 9014 governs "contested matters," such

78 as a motion to reject an executory contract or a motion to obtain

79 court approval of a sale of assets. In many instances,

80 "contested matters" are, in fact, uncontested. Other

81 proceedings, such as an "application" for approval of

82 professional fees, are not "contested matters" under the Rules,

83 despite the fact that they are often contested by parties in

84 interest.

85 The Advisory Committee has spent more than two years

86 studying the Rules relating to litigation in bankruptcy courts

87 and formulating proposed amendments designed to improve

88 procedures for obtaining court orders and resolving disputes. As

89 mentioned above, the Advisory Committee is satisfied that the

90 rules governing adversary proceedings under Part VII are working

91 well. But the Advisory Committee is proposing amendments that

92 would substantially revise other procedures for obtaining court

93 orders unrelated to pending litigation, both for routine

94 administrative matters and for more complex disputes that require

95 greater procedural safeguards.

96 The most important and fundamental changes would be made to

97 Rules 9013 (Motions; Form and Service) and 9014 (Contested

98 Matters), although more than 20 Rules will have to be revised to

99 conform to the new procedures. In general, the proposed

100 amendments would increase national uniformity and provide more

101 detailed procedural guidance when a party requests relief

102 unrelated to pending litigation; these amendments should reduce

4



103 substantially the number of local rules.

104 The highlights of the preliminary draft of the proposed

105 amendments are as follows:

106 (1) Rule 9013 would be replaced with a new rule on

107 "applications." This rule would govern specific types

108 of relief in areas that are routine, nonsubstantive,

109 and rarely contested. For example, Rule 9013 would

110 govern the procedure for obtaining a court order to

111 jointly administer two or more cases, or for an order

112 reopening a closed case. The procedures would be

113 streamlined so as to avoid unnecessary costs or delay.

114 * The application and a proposed order would be

115 served on specified entities at any time before,

116 or even at, the time when the application is filed

117 with the court; advance notice is not required.

118 * Although service by first class mail is available,

119 the court by local rule may permit the application

120 and accompanying papers to be served by electronic

121 means.

122 * A response to the application would not be

123 required and the court may order relief without a

124 hearing.

125 (2) Rule 9014 would govern motions that are related to the

126 administration of the bankruptcy case or the estate,

127 but are unrelated to any other pending litigation.

128 These motions are often contested and may affect

5



129 significant substantive rights of the parties. For

130 example, a motion asking the court to order the

131 appointment of a trustee in a chapter 11 case,

132 requesting relief from the automatic stay, requesting

133 authorization for a debtor in possession to obtain

134 credit, or seeking an order terminating the exclusive

135 period in which the debtor may file a plan of

136 reorganization, would be an administrative proceeding

137 governed by Rule 9014. Certain types of proceedings,

138 such as a chapter 11 confirmation hearing governed by

139 Rule 3020, would be expressly excluded from the scope

140 of the rule so that more appropriate tailor-made

141 procedures could govern. The title of Rule 9014 would

142 be changed from "Contested Matters" to "Administrative

143 Proceedings."

144 The significant features of an administrative

145 proceeding under the preliminary draft of the proposed

146 amendments to Rule 9014 include the following:

147 * The proceeding would be commenced by filing and

148 serving a motion.

149 * The rule would specify the papers that must

150 accompany the motion. A proposed order and,

151 unless the movant is a consumer debtor, one or

152 more supporting affidavits must be included. In

153 certain situations, a copy of a valuation report

154 must be included with the motion papers.

6



155 * The motion papers, including notice of the

156 hearing, must be served on specified entities at

157 least 20 days before the hearing date. The court

158 by local rule may permit the papers to be served

159 by electronic means.

160 * Interim relief, if appropriate, may be ordered on

161 an expedited basis.

162 * A response to the motion may be served and filed,

163 but no later than five days before the scheduled

164 hearing date. If no timely response is filed, the

165 court may rule on the matter without a hearing or

166 may give notice to the movant that a hearing will

167 be held notwithstanding the absence of a response.

168 * Discovery methods applicable in adversary

169 proceedings would be available, except that

170 mandatory disclosures required under Civil Rule

171 26(a)(1)-(3) and the discovery meeting required

172 under Rule 26(f) would not apply. Certain 30-day

173 time periods in the Civil Rules relating to

174 discovery would be reduced to ten days consistent

175 with the expedited nature of administrative

176 proceedings.

177 * If a timely response is filed, the court would

178 hold a hearing to determine whether there is a

179 genuine issue as to any material fact and, if not,

180 whether any party is entitled to relief as a

7



181 matter of law. Except for certain types of

182 motions or if the parties otherwise consent, no

183 testimony would be taken at the hearing.

184 Therefore, attorneys and unrepresented parties

185 would not have to bring witnesses to the hearing

186 in most situations. If there is no genuine issue

187 as to any material fact, the court may grant the

188 appropriate relief. If the court finds that there

189 is a genuine issue of material fact, the court

190 would conduct a status conference for the purpose

191 of expediting the disposition of the proceeding

192 and scheduling the evidentiary hearing.

193 Alternatively, on reasonable notice to the

194 parties, the court may order that an evidentiary

195 hearing at which witnesses may testify will be

196 held on the originally scheduled hearing date.

197 * Rule 43(e) of the Federal Rules of Civil Procedure

198 provides that where a motion is based on facts 
not

199 appearing of record the court may hear the motion

200 on affidavits presented by the parties. The

201 Advisory Committee believes, however, that the

202 assessment of witness credibility is as important

203 at an evidentiary hearing on an administrative

204 motion as it is at a trial in an adversary

205 proceeding. Accordingly, the proposed amendments

206 to Rule 9014 provide that Civil Rule 43(e) does

8



207 not apply at an evidentiary hearing on an

208 administrative motion. When there is a genuine

209 issue of material fact, this provision would

210 require that witnesses appear and testify, 
rather

211 than give testimony by affidavit.

212 * To provide flexibility where needed, the court for

213 cause may order that any procedural requirement

214 under Rule 9014 will not apply or will be amended

215 in a particular proceeding. In accordance with

216 Rule 9006, the court also may extend or reduce any

217 time period set forth in Rule 9014.

218 It would be desirable to divide all proceedings 
arising in,

219 or related to, a bankruptcy case into only three categories:

220 applications under Rule 9013, administrative proceedings under

221 Rule 9014, and adversary proceedings under Part VII. But there

222 are some proceedings that do not fit well into 
any of these three

223 categories. These excluded proceedings, which are listed in 
the

224 proposed amendments to Rule 9014(a), would be governed 
by other

225 specified rules.

226 Although the proposed amendments to Rules 9013 and 9014

227 would provide greater guidance and national uniformity, 
they

228 would not govern motions that are made within a 
pending adversary

229 proceeding, pending administrative proceeding, or other pending

230 litigation. For example, Rules 9013 and 9014 would not govern a

231 motion dealing with a discovery dispute in an 
adversary

232 proceeding. Motions that are related to pending litigation 
in

9



233 bankruptcy court -- which are similar to typical motions made in

234 a civil action in the district court -- would continue to be

235 guided by other national rules, such as Rule 7007 or 9006, and by

236 local rules and practice.

237 This preliminary draft of these proposed amendments 
has not

238 been approved except for the limited purpose of 
publication for

239 comment. The Advisory Committee is seeking comments and

240 suggestions from the bench and bar regarding all 
aspects of these

241 proposed amendments, and is especially interested in receiving

242 comments regarding the highlighted provisions 
mentioned above.

243 All comments, whether favorable, adverse, or otherwise, will be

244 considered by the Advisory Committee, and further revisions to

245 the preliminary draft may be made before the Advisory 
Committee

246 finally recommends the adoption of amendments to 
the Bankruptcy

247 Rules relating to litigation and motion practice.
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Introduction to Preliminary Draft of
Proposed Amendments to the Federal Rules of

Bankruptcy Procedure Relating to
Litigation and Motion Practice

1 At the request of the Advisory Committee on Bankruptcy

2 Rules, in 1995 the Federal Judicial Center conducted an extensive

3 survey of bankruptcy judges, lawyers, trustees, clerks and other

4 participants in the bankruptcy system to determine their

5 satisfaction or dissatisfaction with the Federal Rules of

6 Bankruptcy Procedure. The Advisory Committee requested the

7 survey in connection with the work of its Long-Range Planning

8 Subcommittee and for the purpose of identifying areas that are in

9 need of improvement. The survey results indicated general

10 satisfaction with the Rules. but Al~l1utgh the FJC founrd that

11 tllheLei ±' SLl satsftu with tlhe Rules, the sar7ey eseUlts

12 identified motion practice and litigation as areas of significant

13 dissatisfaction.

14 Part VII of the Rules govern adversary proceedings, which is

15 a form of litigation in bankruptcy court conducted in a manner

16 that is similar to a civil action ±aws±-t in district court. For

17 example, an adversary proceeding is commenced by the service of a

18 summons and complaint. Most Part VII Rules incorporate by

19 reference specific Federal Rules of Civil Procedure. The

20 Advisory Committee believes, and the F.J.C. survey confirms, that

21 the Rules governing adversary proceedings are working well.

22 But most requests for court orders and litigated disputes in

23 bankruptcy court are not adversary proceedings; they are governed

24 by some form of motion practice unrelated to any adversary



25 proceeding. There has been some confusion and criticism

26 regarding procedures that govern these matters. and these are the

27 troublesome areas identified in the F.J.C. survey results.

28 One significant difference between a typical motion filed in

29 a civil action in the district court and a typical motion filed

30 in bankruptcy court is that the motion in district court relates

31 to a pending lawsuit. For example, a defendant may file a motion

32 to dismiss a complaint or for summary judgment. In contrast, a

33 motion filed in bankruptcy court usually commences a new

34 litigation that is unrelated to any pending lawsuit. For

35 example, a creditor may file a motion for the appointment of a

36 trustee in a chapter 11 case or for relief from the automatic

37 stay, or a trustee may file a motion to assume or reject an

38 executory contract. Each of these motions commences a separate

39 litigation by or against specified parties who may not be parties

40 in any pending litigation. Although these motions are made

41 within a bankruptcy case, the bankruptcy case is not, in and of

42 itself, a litigation involving a legal dispute in the traditional

43 sense. Under section 301 of the Bankruptcy Code, the mere filing

44 of a voluntary bankruptcy petition constitutes an order for

45 relief.

46 A serious Oen criticism of the Bankruptcy Rules is that

47 there is a lack of national uniformity and insufficient guidance

48 regarding procedures governing the resolution of these important

49 substantive disputes. Alt±HUUylh tiCdituilal LLLUtiLo1n Motions

50 relating to a pending adversary proceeding -- such as a motion

2



51 relating to discovery in an adversary proceeding seeking to

52 recover a preferential payment to a creditor -- may be subject to

53 minor local variation consistent with the flexibility present in

54 district court motion practice-,. The local variations in

55 procedure addressed by these proposed amendments are of much

56 greater consequence.

57 Although such motions that are unrelated to pending

58 litigation may involve millions of dollars to the litigants, the

59 current Rules provide little specificity or uniformity as to the

60 procedure governing them. Present Rule 9014 provides that relief

61 is obtained by motion served in the manner provided for service

62 of a summons. that reasonable notice and opportunity to be heard

63 must be afforded, and that a response is not required unless the

64 court orders otherwise. In the absence of a contrary order.

65 certain listed Part VII rules applicable to adversary proceedings

66 -- most relating to discovery or summary judgment -- apply to the

67 motion. and the court may order that other Part VII rules shall

68 apply. Rule 9006 (d). which applies to motions generally. provides

69 that. unless the court orders otherwise. at least five days'

70 notice of a hearing must be given and, if the motion is supported

71 by affidavit, the affidavit must be served at least one day

72 before the hearing. These general provisions are often varied or

73 supplemented with greater detail by local rule or court order.

74 The result is that practice varies from district to district or

75 from court to court. The the Advisory Committee believes that

76 greater specificity and national uniformity, as well as

3



77 improvements to the present procedures. are ±s desirable for such

78 motions that are unrelated to any pending litigation.

79 Another criticism addressed by the Advisory Committee is

80 confusion resulting from poor terminology used in the Bankruptcy

81 Rules. For example, Rule 9014 governs "contested matters," such

82 as a motion to reject an executory contract or a motion to obtain

83 court approval of a sale of assets. In many instances, threse

84 "contested matters" are, in fact, uncontested. Other

85 proceedings, such as an "application" for approval of

86 professional fees, are not "contested matters" under the Rules-

87 despite the fact that they are often contested by parties in

88 interest.

89 The Advisory Committee has spent more than two years

90 studying the Rules relating to litigation in bankruptcy courts

91 and formulating proposed amendments designed to improve

92 procedures for obtaining court orders and resolving disputes. As

93 mentioned above, the Advisory Committee is satisfied that the

94 rules governing adversary proceedings under Part VII are working

95 well. But the Advisory Committee is proposing amendments that

96 would substantially revise other procedures for obtaining court

97 orders unrelated to pending litigation, both for routine

98 administrative matters and for more complex disputes that require

99 greater procedural safeguards.

100 The most important and fundamental changes would be made to

101 Rules 9013 (Motions; Form and Service) and 9014 (Contested

102 Matters), although more than 20 Rules will have to be revised to

4



103 conform to the new procedures. In general, the proposed

104 amendments would increase national uniformity and provide more

105 detailed procedural guidance when a party requests relief

106 unrelated to pending litigation: these amendments T11is cha1c1ge

107 should reduce substantially the number of local rules.

108 The highlights of the preliminary draft of the proposed

109 amendments are as follows:

110 (1) Rule 9013 would be replaced with a new rule on

ill "applications." This rule would govern specific types

112 of relief in areas that are routine, nonsubstantive,

113 and rarely contested. For example, Rule 9013 would

114 govern the procedure for obtaining a court order to

115 jointly administer two or more cases, or for an order

116 reopening a closed case. The procedures would be

117 streamlined so as to avoid unnecessary costs or delay.

118 * The application and a proposed order would be

119 served on specified entities at any time before,

120 or even at, the time when the application is filed

121 with the court; Th-at- s, advance notice is not

122 required.

123 * Although service by first class mail is available,

124 the court by local rule may permit the application

125 and accompanying papers to be served by electronic

126 means.

127 * A response to the application would not be

128 required and the court may order relief without a

5



129 hearing.

130 (2) Rule 9014 would govern motions that are related to the

131 administration of the bankruptcy case or the estate,

132 but are unrelated to any other pending litigation.

133 These motions are often contested and may affect

134 significant substantive rights of the pasti±es. For

135 example, a motion asking the court to order the

136 appointment of a trustee in a chapter 11 case,

137 requesting relief from the automatic stay, requesting

138 authorization for a debtor in possession to obtain

139 credit, or seeking an order terminating the exclusive

140 period in which the debtor may file a plan of

141 reorganization, would be an administrative proceeding

142 governed by Rule 9014. Certain types of proceedings,

143 such as a chapter 11 confirmation hearing governed by

144 Rule 3020, would be expressly excluded from the scope

145 of the rule so that more appropriate tailor-made

146 procedures could govern. The title of Rule 9014 would

147 be changed from "Contested Matters" to "Administrative

148 Proceedings."

149 The significant features of an administrative

150 proceeding under the preliLLLilld-y draft of the proposed

151 amendments to Rule 9014 include the following:

152 * The proceeding would be commenced by filing and

153 serving a motion.

154 * The rule would specify the papers that must

6



155 accompany the motion. A proposed order and,

156 unless the movant is a consumer debtor, one or

157 more supporting affidavits must be included. In

158 certain situations, a copy of a valuation report

159 must be included with the motion papers.

160 * The motion papers, including notice of the

161 hearing, must be served on specified entities at

162 least 20 days before the hearing date. The court

163 by local rule may permit the papers to be served

164 by electronic means.

165 * Interim relief, if appropriate, may be ordered on

166 an expedited basis.

167 * A response to the motion may be served and filed,

168 but no later than five days before the scheduled

169 hearing date. If no timely response is filed, the

170 court may rule on the matter ordeL relief without

171 a hearing or may give notice to the movant that a

172 the hearing will be held notwithstanding the

173 absence of a response.

174 * Discovery methods applicable in adversary

175 proceedings would be available, except that

176 mandatory disclosures required under Civil Rule

177 26(a)(l)-(3) and the discovery meeting required

178 under Rule 26(f) would not apply. Certain 30-day

179 time periods in the Civil Rules relating to

180 discovery would be reduced to ten days consistent

7



181 with the expedited nature of administrative

182 proceedings.

183 * If a timely response is filed, the court would

184 hold a hearing to determine whether there is a

185 genuine issue as to any material fact and, if not,

186 whether any party is entitled to relief as a

187 matter of law. Except for certain types of

188 motions or if the parties otherwise consent, no

189 testimony would be taken at the hearing.

190 Therefore, attorneys and unrepresented parties

191 would not have to bring witnesses to the hearing

192 in most situations. If there is no genuine issue

193 as to any material fact, the court may grant the

194 appropriate relief. If the court finds that there

195 is a genuine issue of material fact, the court

196 would conduct a status conference for the purpose

197 of expediting the disposition of the proceeding

198 and scheduling the evidentiary hearing.

199 Alternatively, on reasonable notice to the

200 parties, the court may order that an evidentiary

201 hearing at which witnesses may testify will be

202 held on the originally scheduled hearing date.

203 * Rule 43(e) of the Federal Rules of Civil Procedure

204 provides that where a motion is based on facts not

205 appearing of record the court may hear the motion

206 on affidavits presented by the parties. The

8



207 Advisory Committee believes, however, that the

208 assessment of witness credibility is as important

209 at an evidentiary hearing on an administrative

210 motion as it is at a trial in an adversary

211 proceeding. Accordingly, the proposed amendments

212 to Rule 9014 provide that Civil Rule 43(e) does

213 not apply at an evidentiary hearing on an

214 administrative motion. When there is a genuine

215 issue of material fact. this This provision would

216 require that witnesses appear and testify, rather

217 than give testimony by affidavit.

218 * To provide flexibility where needed, the court for

219 cause may order that any procedural requirement

220 under Rule 9014 will not apply or will be amended

221 in a particular proceeding. In accordance with

222 Rule 9006, the court also may extend or reduce any

223 time period set forth in Rule 9014.

224 It would be desirable to divide all proceedings arising in,

225 or related to, a bankruptcy case into only three categories:

226 applications under Rule 9013, administrative proceedings under

227 Rule 9014, and adversary proceedings under Part VII. But there

228 are some proceedings that do not fit well into any of these three

229 categories. These excluded proceedings, which are listed in the

230 proposed amendments to Rule 9014(a), would be governed by other

231 specified rules.

232 Although the proposed amendments to Rules 9013 and 9014

9



233 would provide greater guidance and national uniformity, they

234 would not govern motions that are made within a pending adversary

235 proceeding, pending administrative proceeding, or other pending

236 litigation. For example, Rules 9013 and 9014 would not govern a

237 motion dealing with a discovery dispute in an adversary

238 proceeding. Motions that are related to pending litigation in

239 bankruptcy court -- which are similar to typical motions made in

240 a civil action in the district court -- would continue to be

241 guided by other national rules, such as Rule 7007 or 9006, and by

242 local rules and practice.

243 This The preliminary draft of these proposed amendments has

244 have not been approved except for the limited purpose of

245 publication for comment. The Advisory Committee is seeking

246 comments and suggestions from the bench and bar regarding all

247 aspects of the pelLiIL±L y draftL f these proposed amendments,

248 and is especially interested in receiving comments regarding the

249 highlighted provisions mentioned above. All comments, whether

250 favorable, adverse, or otherwise, will be considered by the

251 Advisory Committee, and further revisions to the preliminary

252 draft may be made, before the Advisory Committee finally

253 recommends the adoption of amendments to the Bankruptcy Rules

254 relating to litigation and motion practice.

10
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TO: Chairs and Reporters, Advisory Committees

FROM: Daniel R. Coquillette
Reporter, Standing Committee

CC: Hon. Alicemarie Stotler, Chair
Standing Committee

DATE: February 11, 1998

RE: Federal Rules of Attorney Conduct

I. Introduction

The Standing Committee is charged by 28 U.S.C. § 2073 (b) "to maintain
consistency" among the federal rules and "otherwise promote the interest of justice."
Attorney conduct in the federal courts is now governed by literally hundreds of local
rules, many of which are inconsistent with each other and with the rules of the relevant
state courts. Our studies show a genuine and persistent problem, at least in district and
bankruptcy courts. Whether the Congress will subscribe to any additional national
rules is an issue to be met in the future, but federal rules regulating attorney conduct
already exist in abundance. Moreover, the ABA, through its "Ethics 2000" Project, has
expressed initial concern about the relationship between state and federal rules
governing attorney conduct, a concern also shared by the Department of Justice and the
Conference of Chief Justices, although these three entities may have very different
views about appropriate solutions.

II. Status

As you know, the Standing Committee voted at its January 8-9, 1998 meeting to
refer the draft Federal Rules of Attorney Conduct to the Advisory Committees for
comment. At the suggestion of the Honorable Alicemarie Stotler, Chair, I am writing to
indicate what help is expected from the Advisory Committees.

With this memo, you should receive two additional items for circulation to your
Committees: 1) a memorandum from me to the Standing Committee of December 1,
1997, describing the fundamental options before the Committees (hereafter "Options
Memo") and 2) a draft set of Federal Rules of Attorney Conduct, slightly amended for
technical reasons from the set distributed with the Standing Committee Agenda in
January (hereafter the "Draft Rules").

You will also recall a discussion about whether such Federal Rules of Attorney
Conduct, if adopted through the Rules Enabling Act, would be best enacted as a free



standing set of federal rules, or included as an appendix to the Federal Rules of Civil
Procedure. The advice of your committees is being sought on this issue. To aid
discussion, a draft of possible amendments to Fed. R. Civ. P. 83 (1) and Fed. R. App. P.
46 is included. In addition, the "Options Memo" includes a possible amendment to
Fed. R. Crim. P. 57 (d), at page 3.

Finally, every member of your Committees should have received a copy of the
Working Papers of the Committee on Rules of Practice and Procedure: Special Studies
of Federal Rules Governing Attorney Conduct (September, 1997). These Working
Papers include seven extensive studies prepared by me and by the Federal Judicial
Center over a four year period, including studies specially focused on Courts of
Appeals (Study V, June 20, 1997) and on Bankruptcy Cases (Study VI, June 20, 1997).
The "Options Memo" and the "Draft Rules" are cross-referenced throughout to these
Working Papers.

III. What is Expected of the Advisory Committees?

The Standing Committee has been reviewing four different options, and has not
yet decided which one to pursue. See Options Memo pages 1-2. One option is to do
nothing. A second is to adopt a single uniform federal rule that adopts the current rules
of the relevant state courts as the federal rule in the district courts, with a "choice of
law" rule for courts of appeals. This, the so-called "dynamic conformity" option, could
be achieved by just adopting Rule 1 of the draft Federal Rules of Attorney Conduct. A
third option is to apply state standards to all but a "core" of federal rules narrowly
drafted to cover only attorney conduct before federal judges or closely related to federal
proceedings. (This could be achieved by adopting all ten of the draft Federal Rules of
Attorney Conduct.) A fourth option would be to have even fewer "core" federal rules,
and adopt only some of the ten draft rules.

The Standing Committee seeks the advice of your Committees on these
fundamental options, set out in the "Options Memo." Further, the Standing Committee
requests your Committees to examine the "Draft Rules" in light of the special expertise
of your Committee. The purpose is not to ask you to redraft these rules yourself, but
rather to point out to the Standing Committee where improvements can be made. My
task will then be to coordinate the suggestions from all of the Advisory Committees into
new drafts and proposals to be considered at the June, 1998 Standing Committee
Meeting.

It is expected that certain Advisory Committees will have much less to do than
others. In particular, as Study V (1997) of the Working Papers demonstrates, there are
almost no attorney conduct cases in the Courts of Appeals, even though the Courts of
Appeals have many inconsistent local rules. Apparently, there is no particular problem
with attorney conduct at that level. Thus, the Chair and Reporter of the Appellate
Advisory Committee have already suggested that they "wait and see" what is decided
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for the district and bankruptcy courts, where the problems are much more serious. This
is perfectly reasonable.

Bankruptcy proceedings also present a special situation, as Study VI (1997) of the
Working Papers demonstrates. There is much to be said for at least considering
separate rules governing attorneys in bankruptcy cases, both because of the importance
of the Bankruptcy Codeparticularly § 327 (11 U.S.C. § 327 (a) ), and because
bankruptcy cases can present very different issues for public policy and efficiency. See
Study VI (June 20, 1997), Working Papers 294-332. The Bankruptcy Advisory
Committee may prefer to focus on developing their own solutions to balkanized local
rules in bankruptcy proceedings, rather than comment extensively on the "Draft Rules"
included in the memorandum.

The Evidence Advisory Committee also has a relatively specialized frame of
reference. Thus, the Standing Committee will be looking to the Civil and Criminal
Rules Advisory Committees for the bulk of the assistance. I will be attending all three
of these meetings, and will be available to help in any way.

IV. Specific Requests to Individual Committees

In addition to the general advice sought above, there are some specific areas
where specialized help would be welcome.

A. Civil Rules Advisory Committee

Should Ed.. R. Civ. P. 83 (c) be amended as proposed by the "Draft Rules," or
should the Federal Rules of Attorney Conduct be adopted as a new "free standing" set
of federal rules? Are there additional changes in the Fed. R. Civ. P. that should be
considered in either case? What if the decision is to adopt only Rule 1 of the "Draft
Rules," the so-called state "dynamic conformity" approach? Should that one rule be
incorporated within the Fed. R. Civ. E., and, if so, where?

B. Criminal Rules Advisory Committee

Should Fed. R. Crim. P. 57 (d) be amended as suggested by Professor Schlueter at
pages 2-3 of the "Options Memo"? Does the Committee have comments on "Draft Rule
10," which is based on the most recent discussion draft of a revised ABA Model Rule
4.2, resulting from extensive negotiation between the Conference of Chief Justices and
the Department of Justice? Are there other Draft Rules which should get special
attention because of their application in criminal matters? Finally, should any new
Federal Rules of Attorney Conduct be "free standing," or incorporated within the Fed.
R. Civ. P. as an appendix to Fed. R. Civ. P. 83, or as an appendix to Ped. R. Crim. P. 57
(d), or both? What if only Draft Rule 1 is adopted, the so-called state "dynamic
conformity" approach?

3



C. Appellate Rules Advisory Committee

It is understood that this Committee may take a "wait and see" approach on the
fundamental policy issues, as discussed above. Nevertheless, it would be appreciated if
the proposed new draft of Fed. R. App. P. 46 be reviewed for technical errors and
drafting suggestions.

D. Evidence Rules Advisory Committee

I am already indebted to Professor Capra for several most useful suggestions. It
is understood that the expertise of this Advisory Committee is not directly involved
with these proposals, although suggestions relating to unwanted or unforeseen effects
by the Draft Rules on evidentiary privileges or other evidence matters would be
gratefully received.

E. Bankruptcy Rules Advisory Committee

As suggested before, the Bankruptcy Committee may wish to consider a separate
system of rules governing bankruptcy proceeding. Such a system is discussed at length
in Study VI (June 20, 1997), Working Papers, 294-332. The Federal Judicial Center has
volunteered to assist by conducting an empirical study of bankruptcy proceedings
similar to that completed for district courts generally last June. See Study VII (June,
1997), Working Papers 335-410.

Two specific questions remain. First, Study VI indicates that most bankruptcy
proceedings are, at least technically, governed by the local rules of the relevant district
courts, although those rules are often ignored. Should any adoption of a Federal Rules
of Attorney Conduct replacing such district court local rules await resolution of the
problems in bankruptcy proceedings? Second, bankruptcy policy is currently under
review in a number of forums. Will these reviews impact rules governing attorney
conduct?

V. Next Steps

At the meeting on June 18-19 in Santa Fe, the Standing Committee will consider
all suggestions and criticism from the Advisory Committees. It may then issue the
Federal Rules of Attorney Conduct for public comment, which does not imply ultimate
approval, or it may amend the Draft Rules and resubmit them to the Advisory
Committees for further work. It could also hold the Draft Rules and await a
coordinated package of rules governing attorney conduct in bankruptcy procedures, or
input from the ABA's "Ethics 2000" Project (chaired by Chief Justice Norman Veasey),
or both.
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In any case, the Standing Committee is most grateful for all the help it has
already received from you and your Committees, and greatly appreciates your further
efforts and suggestions.
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TO: Standing Committee

FROM: Daniel R. Coquillette, Reporter

DATE: December 1, 1997

RE: Federal Rules of Attorney Conduct

1. Charge

At our last meeting, I was asked by the Committee to draft uniform federal rules
that would supersede the complex thicket of local rules now governing attorney
conduct in the federal courts. This follows two invitational conferences of experts, on
January 9-10, 1996 in Los Angeles and on June 18-19, 1996 in Washington, which
focused on this problem. There were also seven special reports, five by this reporter
and two by Marie Leary of the Federal Judicial Center. These are now available printed
together as Working Papers of XhQ Committee on Rules of Practice and Procedure:
Special Studies of Federal Rules Governing Attorney Conduct (1997), hereafter
"'Working Papers." (I strongly recommend that you keep this useful volume at hand in
reviewing what follows. If you need an extra copy, please call.)

In drafting the attached rules, I had important assistance from Bryan A. Garner,
John K. Rabiej, and Alan N. Resnick, Reporter to the Bankruptcy Advisory Committee.
I am most grateful. Errors are my own.

These rules are now being reviewed by the Style Sub-Committee, under the
regular procedures. If the Standing Committee approves of a version of this draft, the
rules will be sent next to the relevant advisory committees for review at their spring
meetings. The final draft would then come back to this Committee at its June meeting
for a vote on publication.

2. Bask Structure

I have attached just one "rule system," but it does, in fact, offer the Committee
four options:

1. To accept the complete package, which establishes a narrow core of
uniform federal rules, the ten "The Federal Rules of Attorney Conduct."
All other matters would be governed by current state standards, the so-called
"dynamic conformity" model;

2. To adopt only some of the ten proposed uniform Federal Rules of Attorney
Conduct, i.e. only the conflict of interest rules;



3. To accept only the new uniform rule that establishes a state standard, with
no core of uniform federal standards at all. (This would mean adopting only
Rule 1 of the Federal Rules of Attorney Conduct);

4. To adopt none of the above, and leave the matter to the present system of
local rules.

There is one option I have not induded. Based on my extensive studies and
discussions with the Advisory Committees on Appellate Rules and Bankruptcy Rules, I
would strongly recommend that district courts and appeals courts be treated alike, and
that bankruptcy courts, and other special courts, be treated separately. See Working
Papers supra. 235-292 (appeals courts); 293-334 (bankruptcy courts). Thus, these
proposed new rules cover just district courts and appeals courts.

3. New Fed. R. Civ. P. 83 (c)

At the moment, attorney conduct in the district courts is governed by local rulespromulgated pursuant to Fed. R. Civ. P. 83. It is thus logical to start there. I have
drafted a new subdivision (c) which would provide that the standards of attorney
conduct in the district courts are established by the ten Federal Rules of Attorney
Conduct, together with other uniform rules. (Such as Fed. R. Civ. P. 11.) This
supersedes the existing local rules. The ten Federal Rules of Attorney Conduct are
incorporated by Rule 83 (c) as Fed. R. Civ. P. Appendix 1, just as the Appendix of Forms
is incorporated by Rule 84. Like the Appendix of Forms, the Federal Rules of Attorney
Conduct would go through the full Rules Enabling Act process established by 28 U.S.C.
§ 2072 (b).

There is also a practical advantage with this structure. On being admitted to thebar of a federal district court or appeals court, a lawyer would be handed a small
pamphlet containing the ten Federal Rules of Attorney Conduct. These rules would
always govern where relevant. Otherwise, Rule 1 of the Federal Rules of Attorney
Conduct directs the attorney to the current standards for the state where the district
court is located or, as in the case of a court of appeals, to a choice of law rule selecting
the appropriate state standard.

It has been suggested by the Reporter to the Criminal Rules Advisory
Committee, Professor David Schlueter, that a parallel change should be made to the
Federal Rules of Criminal Procedure. This would assure that identical rules should
govern civil and criminal proceedings-- a fundamental assumption of the ABA Model
Rules. (There are certain exceptions. See ABA Model Rule 3.8: "Special Responsibilities
of a Prosecutor") Professor Schlueter suggests that:

"A possible candidate for that new provision might be existing Rule
57, Rules by District Courts, which in some respects already parallels Civil
Rule 83. I would recommend that the new language already proposed for



Civil Rule 83 simply be added to what would become a new subdivision
(d) in Criminal Rule 57, as follows:

Rule 57. Rules by District Courts

(d) ATTORNEY CONDUCT. The standards of attorney
conduct in the district courts are established by the Federal Rules of
Attorney Conduct, together with other rules adopted under 28 U.S.C. §§
2072 and 2075."

As Professor Schlueter correctly observes, this would be a matter for the Advisory
Committee on Criminal Rules.

4. New Fed. R. App. P.46

Of course, the courts of appeals already have a uniform rule governing attorney
conduct, Fed. R App. P. 46. This rule establishes the notoriously vague "conduct
unbecoming a member of the bar" standard. After In re Snyder, 472 U.S. 634 (1985),
courts of appeals have adopted many different local rules to give Rule 46 some
specificity of content. See Working Papers 239-240, and cases cited. an M Snyder is set
out in full at Working Papers 265-271.) Thus the advantages of uniformity have been
lost.

The new Fed. R App. P. 46 would adopt the Federal Rules of Attorney Conduct,
except for matters arising before other courts. There the standards of the other court
will be applied. (Of course, under the new Fed. R. Civ. P. 83 (c) district courts will also
follow the Federal Rules of Attorney Conduct, but not necessarily bankruptcy courts.)
Under Rule 1 of the Federal Rules of Attorney Conduct, the appeals court will have a
choice of law rule selecting an appropriate state standard, unless the conduct falls
within the ambit of the other Federal Rules of Attorney Conduct. See Fed. R Attny.
Conduct 1 (a) (2).

There are in fact very few cases involving attorney conduct in the courts of
appeals, and most of those involve matters arising in the district courts. There is everyreason to amend Fed. R. App. P. 46 to track the district court rule. See Working Papers
supra 237-247.

5. The Federal Rules of Attorney Conduct (Fed. R. Attny. Conduct)

Eight of the ten Federal Rules of Attorney Conduct closely follow the substance
of the ABA Model Rules which have already been adopted in the majority of state and
federal courts. (Some stylistic changes have been made by Bryan Garner to conform
these rules with the Guidelines fQr Drafting and Editing Court RuesA (1996). See
Working Papers sulpra 45-77. The exceptions are Rule 1 and Rule 10. Rule 1 sets up



the "dynamic conformity" with state standards, and is closely modeled on Model LocalRule 4 of the Federal Rules of Disciplinary Enforcement, first recommended by theCommittee on Court Administration and Case Management in 1978. It also contains achoice of law rule, which closely follows ABA Model Rule 8.5.

Rule 10 is based on the most recent negotiations between the Department ofJustice and the Conference of Chief Justices relating to "Communication with PersonsRepresented By Counsel," Tentative Working Draft, July 1, 1997. It is different fromABA Model Rule 4.2. Nearly 12% of all controversies between 1990 and 1996 in federalcourt relating to attorney conduct concerned communications with represented parties.See Working Papers, supra 201-205.

Four of the other rules relate solely to conflict of interest standards. See Rules 3,4,5 and 6, tracking ABA Model Rules 1.7, 1.8, 1.9 and 1.10. These rules together accountfor 44% of all attorney conduct controversies in the federal courts. See Working Papersupra. 100-102, 107-116, 189-210. They are also closely cross-referenced to each other.The Committee may wish to add provisions to Rule 6 permitting some "screening."Otherwise state standards will apply, which usually limit any screening to formerpublic officers or employees. See ABA Model Rule 1.11.

Three of the remaining rules concern the related subjects of confidentiality,candor toward the tribunal, and truthfulness in statements to others. See Rules 2, 7, and9, tracking ABA Model Rules 1.6,3.3, and 4.1. These rules are also cross-referenced toeach other. While there rules together account for only 6% of all attorney conductcontroversies in federal courts, they all relate to issues that are central to the judicialprocess. See Roger C. Cramton, Memorandum tQ Participants of the SpecialConference, 2 (Jan. 8, 1996).

The last rule, Rule 8, is the "Lawyer as Witness" rule. It tracks ABA Rule 3.7, andcross-references Rules 3 and 5. This rule accounts for a surprising share of federal courtattorney controversies between 1990 and 1996-- over 9.5%. See Working Papers 203. Itis also an issue which directly confronts the tribunal.

Altogether, Rules 2-10 account for nearly 72% of the attorney conduct issuesraised in federal courts from 1990-1996. See Working Piper, supra 201-205. Thisleaves only 28% of the issues previously governed by local rules for determination byreference to state standards under Rule 1. Of course, since many of the state standardsare also based on the ABA MoQdel Rules the actual uniformity would be even greater.

6. Conclusion

The Standing Committee is mandated by Congress to "maintain consistency andotherwise promote the interest of justice." 28 U.S.C. § 2073 (b). These rule changesreplace nearly one hundred differing local rules with a single set of ten rules. Thesefollow the standards already adopted in a majority of state and federal courts. The newrules are also limited to matters particularly concerning the federal courts and, indeed,



account for nearly 72% of all federal attorney controversies from 1990-1996. For all therest, Rule 1 refers the court to dynamic conformity with appropriate state standards. Ifyou have any questions, do not hesitate to call me at 617-552-8650 or FAX 617-576-1933.
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FEDERAL RULES OF APPELLATE PROCEDURE

Rule 46. Attorneys

(a) Admission to the Bar.

(1) Eligibility. An attorney is eligible for admission to the bar of a court
of appeals if that attorney is of good moral and professional character
and has been admitted to practice before the Supreme Court of the
United States, the highest court of a state, another United States court
of appeals, or a United States district court (including the district courts
for Guam, the Northern Mariana Islands, and the Virgin Islands).

(2) Application. An applicant must file an application for admission, on a
court-approved form that contains the applicant's personal statement
showing eligibility for membership. The applicant must subscribe to the
following oath or affirmation:

"I, , do solemnly swear [or affirm] that I will
conduct myself as an attorney and counselor of this
court, uprightly and according to law; and that I will
support the Constitution of the United States."

(3) Admission Procedures. On written or oral motion of a member of the
court's bar, the court will act on the application. An applicant may be
admitted by oral motion in open court. But unless the court orders
otherwise, an applicant need not appear before the court to be admitted.
Upon admission, an applicant must pay the clerk the fee prescribed by
local rule or court order.



(b) Suspension or Disbarment.

(1) Standard. A member of the court's bar is subject to suspension or
disbarment by the court if the member:

(A) has been suspended or disbarred from practice in any other court;
or

(B) has failed to comply with the court's standards governing attorney
conduct. is guilty of conduct unbecoming a mmbefr of the court's
baf.

(2) Procedure. The member must be given an opportunity to show good
cause, within the time prescribed by the court, why the member should
not be suspended or disbarred.

(3) Order. The court must enter an appropriate order after the member
responds and a hearing (if requested) is held, or after the time
prescribed for a response expires, if no response is made.

(c) Discipline. A court of appeals may discipline an attorney who practices
before it for conduct unbecoming a member of the bar or for violating
failure to comply with the court's standards governing attorney conduct or
any of these rules. any eourt u4le. First, however, the court must afford the
attorney reasonable notice, an opportunity to show cause to the contrary,
and, if requested, a hearing.

(d) Attorney Conduct. The court's standards governing attorney conduct are as
follows:

(1) Proceedings Before District or Other Court. The standards of attorney
conduct of a district or other court govern any act or omission of an
attorney connected with proceedings before that court; and
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(2) Any Other Act or Omission by Attorney. The standards of the Federal
Rules of Attorney Conduct, together with other rules adopted under 28
U.S.C. § 2072, govern any other act or omission by an attorney.

NOTE

The changes to Fed. R. App. P. 46(b) (1) (B) and (c) eliminate the vague
"conduct unbecoming" text and replace it with the more specific standards of the
new section (d). This permanently resolves the concerns about ambiguity voiced
by the Supreme Court in In _ Snyder, 472 U.S. 634, 645 (1985). See also
Matter of Hendrix, 986 F. 2d. 195, 201 (7th Cir. 1993) and In re Bithony, 486
F. 2d 319, 324 (1st Cir. 1973). See the full discussion in D.R. Coquillette, M.
Leary, Working Papers of the Committee on Rules of Practice and Procedure:
Special Studies of Federal Rules Governing Attorney Conduct (1997), 235-247.
(Hereafter, "Working Papers.")

The new Section (d) eliminates the many inconsistent local standards that have
previously governed attorney conduct issues in the courts of appeals. See the
extensive studies in Working Papers, supra, 10, 73-77, 235-247, 289-291.
Section (d) (1) requires that the court of appeal look to the standards of the
relevant district or other court when considering an attorney's act or omission
before such courts. Otherwise, the court should look to the new Federal Rules of
Attorney Conduct, set out as Fed. R. Civ. P. Appendix 1. The standards of all
district courts will also be established by the Federal Rules of Attorney Conduct
under the new Fed. R. Civ. P. 83(c), but bankruptcy proceedings may be
governed by different standards due to the Bankruptcy Code, particularly 11
U.S.C. § 327 (a). See discussion in Working Papers, supra, 293-333.

It should be noted that, by adopting the Federal Rules of Attorney Conduct, the
new Fed. R. App. P. 46 (d) incorporates a choice of law rule, Rule 1 (a) of the
Federal Rules of Attorney Conduct, closely modeled after Rule 8.5 (b) (1) of the
ABA Model Rules.
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FEDERAL RULES OF CIVIL PROCEDURE

(Addition of a new Fed. R. Civ. P. 83(c))

RULE 83: RULES BY DISTRICT COURTS

(c) ATTORNEY CONDUCT. The standards of attorney conduct in the district
courts are established by the Federal Rules of Attorney Conduct, enacted as
an Appendix to these rules, together with other rules adopted under 28
U.S. C. 4 2072.

NOTE

The new part (c) of this rule promotes uniformity in the standards of conduct for
all attorneys admitted to practice before federal district courts. In the past, the
federal district courts relied upon many different local rules to prescribe
standards of attorney conduct. See, D.R. Coquillette, Report on Local Rules
Regulating Attorney Conduct in the Federal Courts, 1-3 (July 5, 1995)
(Appendices I and II charted the many different attorney conduct rules in the 94
districts). These local rules took many forms. Some were ambiguously drafted.
Others adopted conflicting standards of conduct. Still others adopted standards so
vague they may have violated constitutional due process principles. See Report,
supra, at 11-23, Appendix IV (Appendix IV contains Professor Linda Mullinex's
article entitled, Multiforum Federal Practice: Ethics and Erie, in 9 Geo. J. Legal
Ethics 89 (1995)); Eli J. Richardson, Demystifying the Federal Law of Attorney
Ethics, 29 Geo. L. Rev. 137, 151-58 (1994). Finally, some districts failed to
incorporate any standards of conduct in their local rules, leaving attorneys to
guess the applicable standards. See Report, supra, at 8-11; Richardson, supra, at
152. This rule, applicable in all districts, seeks to eliminate the confusion. See
D.R. Coquillette, Study of Recent Federal Cases (1990-1995) Involving Rules of
Attorney Conduct, Appendix IV (Dec. 1, 1995) (containing: Bruce A. Green,
Whose Rules of Professional Conduct Should Govern Lawyers in Federal Court
and How Should the Rules be Created, 64 Geo. Wash. L. Rev. (1996)); Roger
C. Cramton, Memorandum to Participants of the Special Study Conference, 3
(Jan. 8, 1996). See also D.R. Coquillette, M. Leary, Working Papers of the
Committee on Rules of Practice and Procedure: Special Studies of Federal Rules
Governing Attorney Conduct (1997), which contains the reports cited above,
among others. (Hereafter, "Working Papers.")



The new part (c) leaves unchanged other uniform federal rules that already
govern attorney conduct. See, for example, Fed. R. Civ. P. 11, 26(g), 30(d),
and 37(b).

The proposed new Fed. R. App. P. 46 would also institute the Federal Rules of
Attorney Conduct in the courts of appeals, but bankruptcy proceedings are not
included due to special policy concerns and the provisions of the Bankruptcy
Code, especially § 327. See 11 U.S.C. § 327(a). See D.R. Coquillette, Study of
Recent Bankruptcy Cases (1990-1996) Involving Rules of Attorney Conduct,
May 11, 1997, set out in Working Papers, supra, 293-333.
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Appendix

Federal Rules of Attorney Conduct

RULE 1. GENERAL RULE

(a) Standards for Attorney Conduct. Except as provided by subdivision (c) of
this rule, or a rule adopted in accordance with 28 U.S.C. §§ 2072, or a
rule of the Federal Rules of Attorney Conduct, the standards for attorney
conduct for United States district courts and courts of appeals are as
follows:

(1) Conduct in Proceedings Before District Court. For conduct in
connection with a case or proceeding pending in a district court
before which a lawyer has been admitted to practice (either
generally or for purposes of that proceeding), the standards to be
applied must be the standards of attorney conduct currently
adopted by the state authority responsible for adopting rules of
attorney conduct of the state in which the district court sits; and

(2) All Other Conduct. For any other act or omission by an
attorney admitted to practice before a district court or court of
appeals, the standards for attorney conduct are:

(A) if the attorney is licensed to practice only in one state, the
rules of that state as currently adopted by its highest court,
or

(B) if the attorney is licensed to practice in more than one state,
the rules of the state in which the attorney principally
practices as currently adopted by its highest court; but if
particular conduct has its predominant effect in another
state in which the attorney is licensed to practice, then the
rules of that state as currently adopted by its highest court.

(3) Violation as Misconduct. If an attorney violates these
rules - whether individually or in concert with others, and
whether or not the violation occurred in the course of the
attorney-client relationship - the violation constitutes
misconduct and is grounds for discipline.



(b) Sanctions. For misconduct defined in the Federal Rules of Attorney
Conduct, for good cause shown, and after notice and opportunity to be
heard, an attorney admitted to practice before a district court or court of
appeals may be disbarred, suspended, reprimanded, or subjected to any
other disciplinary action that the court deems appropriate. The same
misconduct may also subject an attorney to the disciplinary authority of the
state or states where the attorney is admitted to practice.

(c) Applicability. Rules 2-10 of the Federal Rules of Attorney Conduct apply
only in a case or proceeding pending in a United States district court or
court of appeals. Rule 1(a) and (b) and Rules 2-10 of the Federal Rules of
Attorney Conduct do not apply in a case or proceeding pending in the
district court within the jurisdiction conferred by 28 U.S.C. §§ 1334 or
158, or in a case or proceeding referred to a bankruptcy judge under 28
U.S.C. § 157(a), unless otherwise provided by the Federal Rules of
Bankruptcy Procedure or by local bankruptcy rules promulgated in
accordance with F.R. Bankr. P. 9029.

NOTE

This rule is based on Model Local Rule IV of the Federal Rules of Disciplinary
Enforcement as recommended by the Committee on Court Administration and
Case Management in 1978 and ABA Model Rule of Professional Conduct 8.5
governing choice of law for disciplinary authority. See D.R. Coquillette, Report
on Local Rules Regulating Attorney Conduct in the Federal Courts, Appendix V
(July 5, 1995) (original version of Rule IV of the Federal Rules of Disciplinary
Enforcement), republished in D.R. Coquillette, M. Leary, Working Papers of
the Committee on Rules of Practice and Procedure: Special Studies of Federal
Rules Governing Attorney Conduct (1997), 1-95. (Hereafter, "Working
Papers. ")

The words "case or proceeding pending before" a court mean any matter which
is actually before such a court, or is certain to be before such a court.

The Federal Rules of Attorney Conduct were not designed to govern bankruptcy
cases and proceedings. The Committee on Rules of Practice and Procedure
recognizes that there may be situations in which standards for attorney conduct in
bankruptcy cases and proceedings should or must differ in some respects from
standards applicable in other federal cases. First, there are statutory provisions
that govern aspects of attorney conduct in bankruptcy cases, but have no
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application in other federal litigation. The Bankruptcy Code contains several
provisions that govern attorney conduct, such as the requirement that an attorney
for a trustee or committee be "disinterested," limitations on compensation, and a
prohibition against sharing compensation. See 11 U.S.C. § § 327-331, 504.
Second, the Federal Rules of Bankruptcy Procedure contain several rules
governing aspects of attorney conduct, such as Rule 2014 on disclosures of
relationships with parties in interest.

Rule 1(c) renders the Federal Rules of Attorney Conduct generally inapplicable
in bankruptcy cases and proceedings. It is anticipated that the Advisory
Committee on Bankruptcy Rules will consider formulating additional standards
for attorney conduct applicable in bankruptcy cases and proceedings if, by local
bankruptcy rule, the attorney conduct standards of the district court are made
applicable.
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RULE 2. CONFIDENTIALITY OF INFORMATION

(a) A lawyer must not reveal information relating to representation of a client
unless the client consents after consultation, except for disclosures that are
impliedly authorized in order to carry out the representation, for disclosures
required by law or court order, and except as stated in paragraph (b).

(b) A lawyer may reveal, and to the extent required by Federal Rules of
Attorney Conduct 7 and 9(b) must reveal, such information to the extent the
lawyer reasonably believes necessary:

(1) to prevent the client from committing a criminal or fraudulent act
that the lawyer believes is likely to result in death or substantial
bodily harm, or in substantial injury to another's financial
interests or property; or

(2) to establish a claim or defense on behalf of the lawyer in a
controversy between the lawyer and the client, to establish a
defense to a criminal charge or civil claim against the lawyer
based upon conduct in which the client was involved, or to
respond to allegations in any proceeding concerning the lawyer's
representation of the client.

NOTE

This rule adopts ABA Model Rule of Professional Conduct 1.6 almost in its
entirety. There is one significant exception. The rule modifies Rule 1.6 to
permit disclosures of confidential information in order to prevent a fraudulent act
which would result in substantial injury to the financial interests or property of
another. (The ABA Model Rule 1.6 only permits such disclosure in the cases of
criminal acts "likely to result in imminent death or substantial bodily harm.")
The rule was modified to reflect prevailing state views which permit this type of
disclosure. Thirty-six states permit disclosure under these circumstances, and five
states mandate disclosure in these circumstances. By permitting disclosure, the
federal rule comports with or avoids conflict with forty-one jurisdictions, and
follows the trend in the most recent state adoption of the Model Rules, such as in
Massachusetts, effective Jan. 1, 1998. See Roger C. Cramton, Memorandum to
Participants of the Special Study Conference, 2 (Jan. 8, 1996). In addition, an
exception for disclosures "required by law or court order" has been added. See
ABA Code of Professional Responsibility DR-4-101 (C) (2). Finally, the rule
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provides a reference to Federal Rules of Attorney Conduct 7 and 9 which are
based on the ABA Model Rules of Professional Conduct 3.3 and 4.1
respectively. This reference emphasizes that Federal Rule of Attorney Conduct
2(b) is not the only provision of these rules which deals with disclosure of
information and that in some circumstances disclosure of such information may
be required and not merely permitted.

Small stylistic changes have been made in all of the ABA Model Rules, even
those adopted without substantive changes. For example, in Rule 2 the ABA
Model Rule 1.6 (a) uses "shall," and the Federal Rule 2(a) uses "must." This is
to comport with uniform federal drafting guidelines. See Bryan A. Garner,
Guidelines for Drafting and Editing Court Rules (1997), 29.

While the "Comments" published with the ABA Model Rules have not been
formally adopted, even for those federal rules that closely follow the ABA
models, they are useful as "guides to interpretation." See ABA Model Rules,
"Preamble," Sec. 21, in Model Rules of Professional Conduct (1998 ed.), 8.
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RULE 3. CONFLICT OF INTEREST: GENERAL RULE

(a) A lawyer must not represent a client if that representation will be directly
adverse to another client, unless:

(1) the lawyer reasonably believes the representation will not
adversely affect the relationship with the other client; and

(2) each client consents after consultation.

(b) A lawyer must not represent a client if that representation may be
materially limited by the lawyer's responsibilities to another client or to a
third person, or by the lawyer's own interests, unless:

(1) the lawyer reasonably believes the representation will not be
adversely affected; and

(2) the client consents after consultation; when representation of
multiple clients in a single matter is undertaken, the consultation
must include explanation of the implications of the common
representation and the advantages and risks involved.

NOTE

This rule adopts ABA Model Rule of Professional Conduct 1.7 in its entirety,
with small stylistic changes. Over the last five years, the largest number of
federal disputes involving attorney conduct concerned conflict of interest rules.
See Daniel R. Coquillette, Study of Recent Federal Cases (1990-95) Involving
Rules of Attorney Conduct, 3 (Dec. 1, 1995) (forty-six percent of reported
federal disputes involved conflict of interest rules). See Working Papers, supra,
100-102, 107-116, 189-210.

This Rule, and Rules 5, 6 and 8, do not prevent a trial judge from disqualifying
an attorney when necessary to protect the integrity of a judicial proceeding,
despite client consent to the representation. See Wheat v. United States, 486
U.S. 153 (1988).
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RULE 4. CONFLICT OF INTEREST: PROHIBITED TRANSACTIONS

(a) A lawyer must not enter into a business transaction with a client or
knowingly acquire an ownership, possessory, security, or other pecuniary
interest adverse to a client unless:

(1) the transaction and terms on which the lawyer acquires the
interest are fair and reasonable to the client and are fully
disclosed and transmitted in writing to the client in a manner that
can be reasonably understood by the client;

(2) the client is given reasonable opportunity to seek the advice of
independent counsel in the transaction; and

(3) the client consents in writing.

(b) A lawyer must not use information relating to representation of a client to
the client's disadvantage unless the client consents after consultation, except
as permitted or required by Federal Rules of Attorney Conduct 2 or 7.

(c) A lawyer must not prepare an instrument giving the lawyer or a person
related to the lawyer as parent, child, sibling, or spouse any substantial gift
from a client, including a testamentary gift, except where the client is
related to the donee.

(d) Until the representation of a client ends, a lawyer must not make or
negotiate an agreement giving the lawyer literary or media rights to a
portrayal or account based in substantial part on information relating to the
representation.
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(e) A lawyer must not provide financial assistance to a client in connection
with pending or contemplated litigation, except that:

(1) a lawyer may advance court costs and expenses of litigation, the
repayment of which may be contingent on the outcome of the
matter; and

(2) a lawyer representing an indigent client may pay court costs and
expenses of litigation on the client's behalf.

(t) A lawyer must not accept compensation for representing a client from
one other than the client unless:

(1) the client consents after consultation;

(2) there is no interference with the lawyer's independence of
professional judgment or with the attorney-client relationship;
and

(3) information relating to the representation of a client is protected
as required by Federal Rules of Attorney Conduct 2, 7, and 9.

(g) A lawyer who represents two or more clients must not participate in
making aggregate settlement of claims of or against the clients, or in a
criminal case an aggregated agreement on guilty or nolo contendere
pleas, unless each client consents after consultation, including disclosure
of the existence and nature of all the claims or pleas involved and of the
participation of each person in the settlement.

(h) A lawyer must not make an agreement prospectively limiting the
lawyer's liability to a client for malpractice unless permitted by law and
the client is independently represented in making the agreement. Nor
may a lawyer settle a claim for such liability with an unrepresented
person or former client without first advising that person in writing to
seek independent representation.

(i) A lawyer related to another lawyer as parent, child, sibling, or spouse
must not represent a client whose interests in that matter are directly
adverse to a person whom the lawyer knows is represented by the other
lawyer unless the client consents after a consultation about the
relationship.
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(j) A lawyer must not acquire a proprietary interest in a claim or in the
subject matter of litigation that the lawyer is conducting for a client,
except that the lawyer may:

(1) acquire a lien granted by law to secure the lawyer's fee or
expenses; and

(2) contract with a client for a reasonable contingent fee in a civil
case.

NOTE

This rule adopts ABA Model Rule of Professional Conduct 1.8 in its entirety
except for small stylistic changes and cross references to these rules. Again, over
the last five years, the largest category of federal disputes involving attorney
conduct centered on conflict of interest rules. See Daniel R. Coquillette, Study of
Recent Federal Cases (1990-95) Involving Rules of Attorney Conduct, 3 (Dec. 1,
1995) (forty-six percent of reported federal disputes involved conflict of interest
rules). See Working Papers, supra, 100-102, 107-116. DR 4-101(B)(2) and (3),
DR 5-103, DR 5-104, DR 5-106, DR 5-107(A) and (B), DR 5-108 and DR
6-102 are the corresponding provisions of the ABA Code of Professional
Responsibility. See Working Papers, supra, 115-116, 199-200, 205-210.
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RULE 5. CONFLICT OF INTEREST: FORMER CLIENT

(a) A lawyer who has formerly represented a client in a matter must not later
represent another person in the same or a substantially related matter in
which that person's interests are materially adverse to the former client's
interests unless the former client consents after consultation.

(b) (1) Except as noted in (b)(2), a lawyer must not knowingly represent a
person in the same or a substantially related matter in which a firm
with which the lawyer was formerly associated had previously
represented a client:

(A) whose interests are materially adverse to that person; and

(B) about whom the lawyer had acquired information protected by
Federal Rules of Attorney Conduct 2 and 5(c), that is material to
the matter.

(2) The former client may, after consultation, consent to the type of
representation described in (b)(1).

(c) A lawyer who has formerly represented a client in a matter or whose
present or former firm has formerly represented a client in a matter must
not later:

(1) use information relating to the representation to the disadvantage of
the former client except as Federal Rule of Attorney Conduct 2 and 7
would permit or require with respect to a client, or when the
information has become generally known; or

(2) reveal information relating to the representation except as Federal
Rule of Attorney Conduct 2 or 7 would permit or require with respect
to a client.

NOTE

This rule adopts the substance of ABA Model Rule of Professional Conduct 1.9
in its entirety except for the cross references to these rules. DR 4-101(B) and (C)
and DR 5-105(C) are the corresponding provisions of the ABA Code of
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Professional Responsibility. See Working Papers, supra, 100-102, 107-116,
189-210.
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RULE 6. IMPUTED DISQUALIFICATION: GENERAL RULE

(a) While lawyers are associated in a firm, they must not knowingly represent
a client when any one of them practicing alone would be prohibited from
doing so by Federal Rules of Attorney Conduct 4, 5(c), or 6.

(b) When a lawyer has terminated an association with a firm, the firm is not
prohibited from later representing a person with interests materially adverse
to those of a client represented by the formerly associated lawyer, and not
currently represented by the firm, unless:

(1) the matter is the same or substantially related to that in which the
formerly associated lawyer represented the client; and

(2) any lawyer remaining in the firm has information that is both
protected by Federal Rules of Attorney Conduct 2 and 5(c), and
material to the matter.

(c) A disqualification prescribed by this rule may be waived by the affected
client under the conditions stated in Federal Rule of Attorney Conduct 3.

NOTE

This rule adopts ABA Model Rule of Professional Conduct 1.10 almost in its
entirety except for small stylistic changes and cross references to these rules. The
rule does not include a federal rule similar to ABA Model Rule 2.2, dealing with
the lawyer as an intermediary. No recent federal cases have involved ABA
Model Rule 2.2, and the matter should be left to state rules. See Daniel R.
Coquillette, Study of Recent Federal Cases (1990-95) Involving Rules of Attorney
Conduct, 3 (Dec. 1, 1995) (no reported federal disputes involve Model Rule
2.2). See Working Papers, supra, 189-210. DR 5-105(D) is the corresponding
provision of the ABA Code of Professional Responsibility. See Working Papers,
supra, 115-116, 199-200, 209-210.
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RULE 7. CANDOR TOWARD THE TRIBUNAL

(a) A lawyer must not knowingly:

(1) make a false statement of material fact or law to a tribunal;

(2) fail to disclose a material fact to a tribunal when disclosure is
necessary to avoid assisting a criminal or fraudulent act by the
client;

(3) fail to disclose to the tribunal legal authority in the controlling
jurisdiction known to the lawyer to be directly adverse to the
client's position and not disclosed by opposing counsel; or

(4) offer evidence that the lawyer knows to be false. If a lawyer has
offered material evidence and comes to know of its falsity, the
lawyer must take reasonable remedial measures.

(b) The duties stated in paragraph (a) continue to the conclusion of the
proceeding, and apply even if compliance requires disclosure of information
otherwise protected by Federal Rule of Attorney Conduct 2.

(c) A lawyer may refuse to offer evidence that the lawyer reasonably believes
is false.

(d) In an ex parte proceeding, a lawyer must inform the tribunal of all known
material facts that will enable the tribunal to make an informed decision,
even if the facts are adverse.

NOTE

This rule adopts ABA Model Rule of Professional Conduct 3.3 in its entirety
except for small stylistic changes and a cross reference to these rules. To
preserve the integrity of the court proceedings, candor toward the tribunal is a
matter of significant federal interest, and as such, requires a single uniform
standard applicable in all federal courts. See Roger C. Cramton, Memorandum to
Participants of the Special Study Conference, 2-3 (Jan. 8, 1996). The rule is also
needed in continuing Federal Rules of Attorney Conduct Rule 2 and 4, where it
is cross-cited. DR 7-102 and DR 7-106(B) are the corresponding provisions of
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the ABA Code of Professional Responsibility. See Working Papers, supra,
100-102, 107-116, 189-210.
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RULE 8. LAWYER AS WITNESS

(a) A lawyer must not act as an advocate at a trial in which the lawyer is likely
to be a necessary witness except where:

(1) the testimony relates to an uncontested issue;

(2) the testimony relates to the nature and value of legal services
rendered in the case; or

(3) the lawyer's disqualification would work a substantial hardship
on the client.

(b) A lawyer may act as advocate in a trial in which another lawyer in the
lawyer's firm is likely to be called as a witness unless precluded from so
doing by Federal Rules of Attorney Conduct 3 or 5.

NOTE

This rule adopts ABA Model Rule of Professional Conduct 3.7 in its entirety,
except for small stylistic changes and a cross reference to these rules. Between
1990-1995, ten percent of reported federal disputes involve lawyer as witness
rules. See Daniel R. Coquillette, Study of Recent Federal Cases (1990-95)
Involving Rules of Attorney Conduct, 3 (Dec. 1, 1995). See Working Papers,
supra, 100-102, 107-116, 189-210. This trend dropped to five percent between
July 1, 1995 and March 23, 1996, id., 196, but the 1990-1996 culminated totals
are still high at 49 cases, or more than nine percent. Id., 203. Thus, a federal
lawyer as witness rule is needed to create uniform standards of conduct for
attorneys practicing in the federal courts. The corresponding provisions of the
ABA Code of Professional Responsibility are DR 5-101(B) and DR 5-102. See
Working Papers, supra, 115-116, 199-200, 209-210.
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RULE 9. TRUTHFULNESS IN STATEMENTS TO OTHERS

In the course of representing a client a lawyer must not knowingly:

(a) make a false statement of material fact or law to a third person; or

(b) fail to disclose a material fact to a third person when disclosure is necessary
to avoid assisting in a criminal or fraudulent act by a client, unless
disclosure is prohibited by Federal Rule of Attorney Conduct 2.

NOTE

This rule adopts ABA Model Rule of Professional Conduct 4.1 in its entirety
except for a small stylistic change and a cross reference to these rules. This rule
is rarely invoked in federal court proceedings, but it is a central rule of conduct.
See Working Papers, supra, 203. & Roger C. Cramton, Memorandum to
Participants of the Special Study Conference (Jan. 8, 1996). It is also needed in
applying Rule 2, supra, where it is cross-cited. The corresponding provision of
the ABA Model Code of Professional Responsibility is DR 7-102. See Working
Papers, supra, pp. 116, 210.
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RULE 10. COMMUNICATIONS WITH PERSONS REPRESENTED BY
COUNSEL

(a) General Rule. A lawyer who is representing a client in a matter must not
communicate about the subject of the representation with a person the
lawyer knows to be represented by another lawyer in the matter, unless the
lawyer has the consent of the other lawyer or is authorized to do so by:

(1) constitutional law, statute, or an agency regulation having the
force of law;

(2) a decision or a rule of a court of competent jurisdiction;

(3) a prior written authorization by a court of competent jurisdiction
obtained by the lawyer in good faith; or

(4) paragraph (b) of this rule.

(b) Rules Relating to Government Lawyers Engaged in Civil or Criminal
Law Enforcement. A government lawyer engaged in a criminal or civil
law enforcement matter, or a person acting under the lawyer's direction,
may communicate with a person known by the government lawyer to be
represented by a lawyer in the matter if:

(1) the communication occurs prior to the person's having been
arrested, charged in a criminal case, or named as a defendant in
a civil law enforcement proceeding brought by the governmental
agency that seeks to engage in the communication, and the
communication relates to the investigation of criminal activity or
other unlawful conduct; or

(2) the communication occurs after the represented person has been
arrested, charged in a criminal case, or named as a defendant in
a civil law enforcement proceeding brought by the governmental
agency that seeks to engage in the communication, and the
communication is:

(A) made in the course of any investigation of additional,
different, or ongoing criminal activity or other unlawful
conduct; or
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(B) made to protect against a risk of death or bodily harm
that the government lawyer reasonably believes may
occur; or

(C) made at the time of the arrest of the represented person
and after he or she is advised of his or her rights to
remain silent and to counsel and voluntarily and
knowingly waives those rights; or

(D) initiated by the represented person, either directly or
through an intermediary, if prior to the communication
the represented person has given a written or recorded
voluntary and informed waiver of counsel for that
communication.

(c) Organizations as Represented Persons.

(1) When the represented "person" is an organization, an individual
is "represented" by counsel for the organization if the individual
is not seperately represented with respect to the subject matter of
the communication, and

(A) with respect to a communication by a government lawyer
in a civil or criminal law enforcement matter, is known
by the government lawyer to be a current member of the
control group of the represented organization; or

(B) with respect to a communication by a lawyer in any
other matter, is known by the lawyer to be

(i) a current member of the control group of
the represented organization; or

(ii) a representative of the organization whose
acts or omissions in the matter may be
imputed to the organization under
applicable law; or

(iii) a representative of the organization whose
statements under applicable rules of
evidence would have the effect of binding
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the organization with respect to proof of the
matter.

(2) The term "control group" means the following persons (A) the
chief executive officer, chief operating officer, chief financial
officer, and chief legal officer of the organization; and (B) to the
extent not encompassed by the foregoing, the chair of the
organization's governing body, president, treasurer, and
secretary, and a vice-president or vice-chair who is in charge of
a principal business unit, division, or function (such as salaries,
administration, or finance) or performs a major policy making
function for the organization; and (C) any other current
employee or official who is known to be participating as a
principal decision maker in the determination of the
organization's legal position in the matter.

(d) Limitations on Communications. When communicating with a represented
person pursuant to this Rule, a lawyer must not:

(1) inquire about information regarding litigation strategy or legal
arguments for counsel, or seek to induce the person to forego
representation or disregard the advice of the person's counsel; or

(2) engage in negotiations of a plea agreement, settlement, statutory
or non-statutory immunity agreement, or other disposition of
actual or potential criminal charges or civil enforcement claims,
or sentences or penalties with respect to the matter in which the
person is represented by counsel unless such negotiations are
permitted by paragraph (a) or (b) (2) (D).

NOTE

This rule is based on the tentative outcome of negotiations between the
Department of Justice and the Conference of Chief Justices, "Discussion Draft,
December 19, 1997, " with the addition of some technical stylistic changes. As
such, it differs from the comparable ABA rule, ABA Model Rule 4.2, in many
respects. See ABA Formal Opinion 97-408 (1997); ABA Formal Opinion 95-396
(1995) and ABA Informal Opinion 1377 (1997). This rule, as negotiated, has an
extensive "Comment. " See "Discussion Draft, December 19, 1997,"
"Comment," pp. 1-6.
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The Conference of Chief Justices considered this "Discussion Draft" at its

regular Midwinter Meeting on January 25-29, 1998. At the request of officials

of the American Bar Association and others, the Conference postponed the

matter to its next meeting, scheduled for August 2-6, 1998. See Memorandum

of February 6, 1998 from Chief Justice Thomas R. Phillips, President,

Conference of Chief Justices. Obviously, if the Conference of Chief Justices,

the Department of Justice, and the American Bar Association can agree on a

draft rule, it will be the presumptive candidate for the final version of Rule 10.

From 1990-1995, twelve percent of reported federal cases involve rules

governing communications with represented persons. See Daniel R. Coquillette,

Study of Recent Federal Cases (1990-95) Involving Rules of Attorney Conduct, 3

(Dec. 1, 1995). See Working Papers, supra, 99-211. This trend increased

between July 1, 1995 and March 23, 1996, to sixteen percent. Id., 196. Thus, a

federal rule is needed to create uniform standards of conduct for attorneys

practicing in the federal courts. The corresponding provision of the ABA Code

of Professional Responsibility is DR 7-104. See id., 115-116, 199-200, 209-210.
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I. INTRODUCTION

This Committee is currently considering two options for changing local rules
governing attorney conduct in the federal district courts. "Option one" would be the
adoption of a model local rule similar to Model Local Rule IV of the Federal Rules of
Disciplinary Enforcement, first proposed by the Committee on Court Administration and
Case Management in 1978. (This would be recommended by the Judicial Conference to
the federal courts for adoption by each court individually pursuant to 28 U.S.C. § 2071.)
"Option two" is the adoption of nationwide uniform rules of attorney conduct pursuant to
the Rules Enabling Act, 28 U.S.C. § 2072-2074. These uniform rules would apply to
specific "core" areas where problems frequently arise in federal district courts, leaving all
other areas to be governed by state standards. See Report on Local Rules Regulating
Attorney Conduct, July 5, 1995; Study of Recent Federal Cases Involving Rules of
Attorney Conduct, January 9, 1996; and Supplement to Study of Recent Federal Cases
Involving Rules of Attorney Conduct (1990-1995), May 14, 1996.

This memorandum examines how such changes in the federal district courts would
effect the bankruptcy courts and what, if anything, should be done to improve rules of
attorney conduct in the bankruptcy courts. At the request of the Committee, I have
conducted three separate bankruptcy studies. The first study determined the number of
reported bankruptcy cases focusing on local rules of attorney conduct and categorized each
case by the specific rule involved. The second study traced the sources of local rules
currently governing attorney conduct in each district of the bankruptcy court system. The
final study researched reported cases and law reviews discussing the application of these
rules in conjunction with applicable provisions of the Bankruptcy Code, especially § 327.1

1 Some districts have already made efforts to improve the administration of attorney discipline inbankruptcy court For example, the Central District of California, by a general order, has establishedprocedures by which bankruptcy judges can refer disciplinary problems to the Clerk of Court. See GeneralOrder 96-05, U.S. Bankruptcy Court C.D. Ca.
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I am, once again, most deeply indebted to my talented and industrious research
assistants, James J.G. Dimas and Thomas J. Murphy. Their hard work and intelligence
has been vital to this entire series of reports, and they can take great pride in them on the
eve of their graduation and entry to the "real world." In addition, I have benefited greatly
from conversations with members of the Advisory Committee on Bankruptcy Rules. Of
particular help has been the Chairman, the Honorable Adrian G. Duplantier, and Gerald K.
Smith. Gerald Smith has attended every one of our task force meetings, and is a leading
expert on attorney conduct rules in bankruptcy proceedings. The Committee's Reporter,
Professor Alan N. Resnick, and Patricia S. Channon, Senior Attorney, Bankruptcy Judges
Division, Administrative Office of the U.S. Courts, have also been of invaluable
assistance. Particularly important was Patricia Channon's prior study of local rules in the
bankruptcy courts, on which I have relied heavily. Any recommendations are, however,
my own. In addition, any revisions to the Bankruptcy Rules, or any model local rules
designed for bankruptcy proceedings, should be considered by the Bankruptcy Advisory
Committee before action is taken.

II. METHODOLOGY AND FINDINGS:

A. "Study I": Reported Bankruptcy Cases Involving Rules ofAttorney Conduct (1990-1996). See Appendices I, II.

The first study ("Bankruptcy Case Study") researched reported cases concerning
local rules of attorney conduct, and categorized each case by the specific rule involved. The
purpose of this study was to determine which kinds of attorney conduct are most important
to the bankruptcy courts. This study was modeled after previous studies done for this
Committee on local rules of attorney conduct in the federal district courts and federal courts
of appeals. See Study of Recent Federal Cases (1990-1995) Involving Rules of Attorney
Conduct, December 1, 1995; Supplement to Studv of Recent Federal Cases (1990-1995)
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Involving Rules of Attorney Conduct, May 14, 1996. (Collectively, the "Federal Case
Studies")

As in the prior studies, an extensive computer search was designed, using the
Descriptive Word Index of the Federal Practice Digest and the Westlaw data base. The
search employed thirty five West Digest key numbers that closely tracked attorney conduct
rules, as well as key words, phrases and numbers relating to these rules. A date restriction
of January 1, 1990 to March 23, 1996 was used to allow for adequate comparison with the
previous Federal Case Studies. The resulting search produced ninety-three reported
bankruptcy cases involving local rules of attorney conduct.

Devoted research assistants then read each of the ninety-three cases. They prepared
a painstaking written analysis of each case, including a summary of the underlying facts,
the attorney conduct in question, the relevant standards of attorney conduct cited, the '
relevant key numbers assigned by West Publishing and the court's eventual decision. a

Illustration I, Appendix I. At this point, a decision was to be made as to which "category"
of rule was chiefly involved in each dispute. When the local standards were not based on
the ABA Model Rules of Professional Conduct ("Model Rules"), the standards were
"translated" into the applicable ABA Model Rule categories of Chart I Appendix II using a
system similar to the comparative table on page 128 of West's Selected Statutes. Rules and
Standards of the Legal Profession (1995 ed.). Of course, this was a "rough fit," but it
permits comparing "apples with apples" -- and a review of individual cases showed that the
"rough fit" was more than adequate for the purposes of this study.

The results of the Bankruptcy Study show that ABA Model Rules 1.7, 1.8, 1.9,
1.10 and 1.11 or standards analogous to those rules were central to 53% of reported
bankruptcy cases involving issues of attorney conduct (49 cases of the 93). The next
largest category involved safekeeping of client property (ABA Model Rule 1.15 or its
equivalents) accounting for 13%, or 12 cases. The third largest category involved
attorney's fees (equivalent to ABA Model Rule 1.5) containing 9%, or 8 cases. Combined,
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these three categories account for 75% of all reported bankruptcy cases. The next highest
category involved "Lawyer as a Witness" (ABA Model Rule 3.7) with 4%, or only 4 cases.

These results were compared with the prior studies of federal district courts and
courts of appeals (the "Federal Case Studies"). The frequency of "Conflict of Interest"
rules was consistent with the results of the prior studies, with 53% of the reported
bankruptcy cases involving such conflicts, as opposed to 46% of the other reported federal
cases. But the "Communications with Represented Parties" Rule (ABA Model Rule 4.2)
and the "Lawyer as Witness" Rule (ABA Model Rule 3.7) were significantly less prevalent
in the Bankruptcy Study than in the prior Federal Case Studies: 4% and 1% respectively in
the Bankruptcy Study, as opposed to 10% each in the Federal Case Studies. Conversely,
cases involving "Attorney's Fees" (ABA Model Rule 1.5) constituted 9% of the bankruptcy
cases, as opposed to 5% of the federal cases, and cases involving "Safekeeping of Client
Property" (ABA Model Rule 1.15)2 involved 13% of the bankruptcy cases, as opposed to
1% of the federal cases. Not surprisingly, in light of the Federal Case Studies, most ABA
Model Rules, or their equivalents, never feature in reported bankruptcy decisions. Almost
all bankruptcy cases involving attorney conduct involve the small "core" group of rules

2 ABA Model Rule 1.15, "Safekeeping Property," is far more important in bankruptcy courts than it is inother federal courts. The text is as follows:
"(a) A lawyer shall hold property of clients or third persons that is in a lawyer'spossession in connection with representation separate from the lawyer's own property. Fundsshall be kept in a separate account maintained in the state where the lawyer's office is situated, orelsewhere with the consent of the client or third person. Other property shall be identified as suchand appropriately safeguarded. Complete records of such account funds and other property shall bekept by the lawyer and shall be preserved for a period of [five years] after termination of therepresentation.
(b) Upon receiving funds or other property in which the client or third person has aninterest, a lawyer shall promptly notify the client or third person. Except as stated in this rule orotherwise permitted by law or by agreement with the client, a lawyer shall promptly deliver to theclient or third person any funds or other property that the client or third person is entitled to receiveand, upon request by the client or third person, shall promptly render a full accounting regardingsuch property.

(c) When in the course of representation a lawyer is in possession of property in which both thelawyer and another person claim interests, the property shall be kept separate by the lawyer until there is anaccounting and severance of their interest. If a dispute arises concerning their respective interests, theportion in dispute shall be kept separate by the lawyer until the dispute is resolved."
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mentioned above. See Chart I, Appendix II; see also Study of Recent Federal Cases

(1990-1995) Involving Rules of AttorneV Conduct, December 1, 1995; Supplement to
Study of Recent Federal Cases (1990-1995) Involving Rules of Attorney Conduct, May
14, 1996.

B. "Study I ': Sources of Local Rules Governing Attorney
Conduct in Bankruptcy Courts. See Appendix ILI.

The second study ("Bankruptcy Rule Study") traced the sources of the local
standards governing attorney conduct in each bankruptcy court The purpose was to
determine how closely the bankruptcy courts follow the local rules of attorney conduct used
by their corresponding district courts, which in turn would reveal how widespread the
impact of changes in the federal district courts would be in the bankruptcy court system6
This study was built upon the excellent research of Patricia S. Channon, "Professional

Responsibility Rules in the Local Rules of Bankruptcy Courts," and a previous report done
for this Committee on local rules regulating attorney conduct in the federal district courts
and courts of appeals. See Report on Local Rules Regulating Attomey Conduct, July 5,
1995.

The results of this study reveal that most bankruptcy courts do not have their own
independently developed set of local rules governing attorney conduct. See Chart II,
Appendix m, Infra. Over seventy-three (73) percent of the ninety-four bankruptcy courts
have either explicitly or implicitly adopted the local rules of attorney conduct of their
respective federal district courts. Thirty-two (32) of the ninety-four (94) bankruptcy courts
have no local rule at all governing attorney conduct. (These courts still require that the
attorney be admitted to the local federal district court, which presumably implies that the
attorney is governed by the federal district court's rules of attorney conduct, if any.3 )

3 Where the local rules of a bankruptcy court are silent on attorney conduct, we have assumed that the rulesof the federal district court apply. See e.g. In re Glenn Elec. Sales Con., 99 B.R. 596, 598 (D. NJ. 1988)
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Nineteen (19) of the bankruptcy courts explicitly adopt the standards of attorney conduct

employed by the local federal district court. Eighteen (18) others adopt all the rules of the
local federal district court generally. Thus, sixty -nine (69) of the bankruptcy courts

explicitly or implicitly adopt district court standards. Additionally, three (3) bankruptcy

courts use district court rules in combination with other standards, meaning that over

seventy-seven (77) percent of the bankruptcy courts could automatically import changes

made to district court attorney conduct rules.

The remaining bankruptcy courts use other standards. Four (4) courts have local
rules authorizing disciplinary enforcement, but fail to state the standard to be applied. Eight

(8) bankruptcy courts refer to the rules of attorney conduct as promulgated by the state's
highest court. Three (3) courts refer to a combination of state and ABA standards. Two
(2) courts, the Bankruptcy Courts for the Eastern and Western Districts of Arkansas, adopt
the Uniform Rules of Disciplinary Enforcement, first promulgated by the Committee on
Court Administration and Case Management in 1978. One court (1), the Bankruptcy Court
for the Southern District of Georgia, refers to the "current canons of professional ethics of
the American Bar Association."

As discussed in the prior reports, there is a growing "balkanization" of rules

governing attorney conduct in the federal district courts. See Report on Local Rules

Regulating Attorney Conduct, July 5, 1995. It appears that the bankruptcy court system
has, for the most part, "imported" this problem by adopting the differing rules of attorney

conduct of their respective federal district courts. See Chart H, Appendix in. See also
Knopfler v. Schraiber, 103 B.R. 1001, 1003 (Bankr. N.D. Ill 1989) (holding that a federal
court may consider both the Model Code and the Model Rules as standards governing

attorney conduct); In re Consupak. Inc., 87 B.R. 529, 550 (Bankr. N.D. Ill. 1988)
(holding that a federal court may consider both the Model Code and the Model Rules as

(holding that when local rules of bankruptcy court are silent on issue of attorney conduct, federal districtcourt's local rules apply).
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standards governing attorney conduct); In re Glenn Elec. Sales Corp., 99 B.R. 596, 598
(D.N.J. 1988) (disqualified law firm argues Model Code improperly invoked by District
Court in Model Rules jurisdiction).

C. "Study Ime: Application of Rules for Attornev Conduct in
Conjunction with the Bankruptcy Code. See Appendices IV. V.

The third and final study examined the application of local rules of attorney conduct
in conjunction with the applicable provisions of the Bankruptcy Code, especially, § 327.
See 11 U.S.C. § 327(a). The purpose was to consider what effects, if any, the options
considered by this Committee would have on the application of Bankruptcy Code.

The bankruptcy system is unique in American jurisprudence and presents unique
ethical issues. This is particularly true in the area of conflict of interest regulation. As
revealed by our prior studies, conflict of interest issues frequently arise in federal district
courts, even in ordinary civil litigation where there are only two parties. See Study of
Recent Federal Cases Involving Rules of Attorney Conduct, January 9, 1996, and the other
studies cited at Section I, supra. The bankruptcy arena is far more complicated. There are
rarely just two diametrically opposed adversaries, and frequently dozens, or even hundreds
of parties with shifting alignments and differing interests that can change over time. See
Peter E. Meltzer, "Whom do You Trust? Everything You Never Wanted to Know About
Ethics, Conflicts and Privileges in the Bankruptcy Process," 97 Commercial L.J. 149, 150
(1992), set out in Appendix V, infra. "Where are ordinarily a number of parties whose
interests and alliances are constantly in a state of flux during the case." Id., 150.
According to Professor Meltzer:

"Bankruptcy involves shifting relationships: Today's enemy is tomorrow's friendand vice versa. Thus bankruptcy is rich in the potential for conflict, but it is alsorich in the potential for cooperation. The parties need to work together even whenthey are at sword's points. This fact makes it extra difficult to identify just when aconflict exists."
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Id. at 151, quoting, Ayer, "How to Think About Bankruptcy Ethics," 60 Am. Bankr. L.J.

355, 386-87 (1986).4

§ 327 of the Bankruptcy Code is a statutory prescribed ethical rule governing

conflict of interests for attorneys and other professional persons in the bankruptcy context.

The statute permits the Bankruptcy Trustee to only employ professional persons (including

attorneys) "that do not hold or represent an interest adverse to the estate" and are

"disinterested persons." 11 U.S.C. § 327(a). The Bankruptcy Code does not define the

words "hold or represent an interest adverse to the estate," but caselaw has defined this

provision to include: 1. "the possessing or asserting of any economic interest that would

tend to lessen the value of the bankruptcy estate" or 2. "possessing a predisposition under

circumstances that render such a bias against the estate." See In re Roberts, 46 B.R. 815,

827-29 (Bankr. D. Utah 1985), affd in part, rev'd in part, 75 B.R. 402 (D. Utah 1987)

(en banc).

The Bankruptcy Code does define "disinterested person." See 11 U.S.C. §

101(14). The definition lists five categories of individuals who are not "disinterested."

Examples of such individuals includes creditors, equity security holders, insiders and

investment bankers for any outstanding security of the debtor. 11 U.S.C. § 101(14). The
definition section also possesses a "catch-all" provision which some courts have interpreted

to require an attorney to be free from "the slightest personal interest which might be

4 For example, conflict of interest is inherent in the representation of a debtor in possession (DIP) during achapter 11 reorganization. Unless a trustee has been appointed (not the usual situation), the DIP is thedebtor itself. 11 U.S.C. § 1101. Section 1107 of the Bankruptcy Code imposes on the DIP most of theduties of a trustee. Nowhere is there any reference to duties to the owner of the debtor. See Jay LawrenceWestbrook, "Fees and Inherent Conflicts of Interest," 1 Am. Bankr. Inst. L. Rev. 287, 290 (1993). Nor isthe Bankruptcy Code clear on whether any duty is owed to creditors. Id. Three cases from the NorthernDistrict of Texas, however, provide that the DIP owes a duty of loyalty to creditors. See Diamond Lumber.Inc. v. Unsecured Creditors' Comm. of Diamond Lumber. Inc., 88 B.R. 773 (N.D. Tex. 1988); In re
Kendavis Indus. Int'l. Inc., 91 B.R. 742 (Bankr. N.D. Tex. 1988); In re Chapel Gate Apartments. Ltd., 64B.R. 569 (Bankr. N.D. Tex. 1986). This can create conflict of interest. While the DIP is not charged witha duty to the owners of the debtor, the DIP is very often the owner or managers employed by the owner.Charging the DIP with a duty that conflicts with its own interest passes this conflict along to the attorneysthat represent the DIP.

9



reflected in their decisions." See In re Tinley Plaza Assocs. L.P., 142 B.R. 272, 277-78

(Bankr. N.D. Ill. 1992)5.

Among the bankruptcy courts, application of § 327 is far from uniform. See the

extensive discussion in Marcia L. Goldstein et al., "Ethical Considerations for Bankruptcy

Professionals: Disinterestedness, Conflicts of Interest, and Retainers," C995 ALI-ABA

397 (May 4, 1995); William Kohn, "Deciphering Conflicts of Interests in Bankruptcy

Representation," 98 Commercial L. J. 127 (1993). For example, there is a split of authority

regarding the application of § 327 for "potential" conflicts of interest. Some courts have

held that a "potential conflict" is a contradiction in terms, finding that all conflicts are

actual. See In re Kendavis, 91 B.R. at 753-54 ("The concept of potential conflicts of

interest is based on a mistaken interpretation of the Bankruptcy Code."); In re BH & P.

Inc., 103 B.R. 556, 563-64 (Bankr. N.D. Texas 1989) (holding that "[t]he terms 'actual'

and 'potential' conflict merely describe different stages in the same relationship" because

the prospect of future conflict could "exert a subtle influence" leading to a more active

conflict.) On the other hand, the Court of Appeals for the First Circuit has rejected a literal

reading of § 327(a) and held that there is no per se rule against employment of counsel

where there is only a "potential" conflict. See In re Martin, 817 F.2d 175, 180 (1st Cir.

1987). The First Circuit pointed out a practical reason for this conclusion. "[T]o interpret

the law in such an inelastic way would virtually eliminate any possibility of legal assistance

for the debtor in possession, except under a cash-and-carry arrangement or on a pro bono

basis." Id, at 180. See the extensive discussion in Peter E. Meltzer, "Whom do You

Trust? Everything You Never Wanted to Know About Ethics, Conflicts and Privileges in

5 The "catch-all" provision defines a 'disinterested person" as one who:

"does not have an interest materially adverse to the interest of the estate or of any class of
creditors or equity security holders, by reason of any direct or indirect relationship to,
connection with, or interest in, the debtor or an investment banker specified in
subparagraph (B) or (C) of this paragraph."

11 U.S.C. § 101(14)(E).
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the Bankruptcy Process," 97 Commercial L.. 149 (1992), 154-158, set out as Appendix

V. infra.

To make matters more complex, cases applying § 327 also frequently involve the
conflict of interest rules of the ABA Code of Professional Responsibility ("Model Code")
and the ABA Model Rules of Professional Conduct. See e.g., SLC Ltd. v. Bradford

Group West. Inc., 999 F.2d 464, 467 (10th Cir. 1993) (Attorney who had represented

debtor's general partner disqualified under the Utah version of the Rules of Professional

Conduct.); In re F & C Intern.. Inc., 159 B.R. 220, 222-23 (Bankr. S.D. Ohio 1993)
(Court denied motion of expanded employment for special counsel of DIP under § 327 of
Bankruptcy Code and Canon 5 of the ABA Code!.

Courts have also applied these rules in a variety of ways, contributing to a wide
ranging set of interpretations of § 327. For example, some courts have imported the '
consent exceptions of the ABA Code or ABA Model Rules into the Bankruptcy Code, and
others have not. See e.g. In re Dvnamark. Ltd, 137 B.R. 380, 381 (Bankr. S.D. Cal.
1991) (after holding that attorneys did not hold or represent an adverse interest and were
disinterested under § 327, the court stated that "although consent to representation by the
parties is not necessarily sufficient by itself to overcome a lack of disinterestedness, this
court takes judicial notice that [the client creditor] has submitted a written waiver of any
conflict that exists or may exist"). But see In re Envirodyne Indus., Inc. 150 B.R. 1008,
1016 (Bankr. N.D. Ill. 1993) (holding § 327 does not allow waiver of conflicts of
interest); In re Diamond Mortg. Corp. of Illinois, 135 B.R. 78, 90 (Bankr. N.D. Ill. 1990)
("certain conflicts that a client could waive after full disclosure outside of the bankruptcy
context, such as simultaneous representation of the client and the client's creditors, are
prohibited by the Bankruptcy Code itself from being waived."). 6 Other courts have

6 At least one author has argued that the adoption of the consent provisions of the ABA Model Rules andthe ABA Cod into § 327 may be beneficial. See Karen J. Brothers, "Disagreement among the Districts:
Why Section 327(a) of the Bankruptcy Code Needs Help," 138 _V. Pa. L. Rev. 1733, 1751 (1990). Forexample, conflicts often arise when the debtor's pre-bankruptcy attorney is retained by the trustee or DIP. It



imported the vague "appearance of impropriety" aspirations of Canon 9 of the ABA Code

in construing the requirements of § 327. See e.g. In re 419 Co., 133 B.R. 867, 869

(Bankr. N.D. Ohio 1991) (holding that § 327 covers "both actual and potential conflicts of
interest in order to avoid even the appearance of impropriety."). This despite the intent of
the drafters of the ABA Coe that only the mandatory "Disciplinary Rules," not the

Canons, should be enforced by sanction. See ABA -Cod, "Preamble and Preliminary

Statement," 1. (1969).

At least one law review article has suggested that the conflict of interest standards of
the ABA Model Rules are consistent with § 327, while the standards employed by the ABA

Code are not. See William Kohn, "Deciphering Conflicts of Interest in Bankruptcy

Representation," 98 Commercial L. J. 127, 139-140, set out as Appendix V, infra.
According to Kohn, Congress rejected a e se rule against "potential" conflicts of interest

when it amended § 327 to require an "actual conflict of interest." Id. at 140. He also

argues that the ABA Code contains Canon 9 which bars even "the appearance of

professional impropriety," while the ABA Model Rules do not contain such a per se

prohibition and therefore are more consistent with Congressional intent. a id, at 139-40.

Kohn would apparently favor a uniform rule covering conflict of interest in the bankruptcy

courts based on the ABA Model Rules, and would regard that as consistent with the

Bankruptcy Code.

Professor Jay Lawrence Westbrook also sees practical problems in a "per se" bar
against "potential" conflicts of interest in bankruptcy cases. See Jay Lawrence Westbrook,

"Paying the Piper: Rethinking Professional Compensation In Bankruptcy," 1 Am. Bankr.

Inst. L. Rev. 287 (1993), 288-304. He argues that a "per se" rule against "potential"

has been suggested that disqualifying the debtor's pre bankruptcy attorney is disadvantageous because ofsuch counsel's likely knowledge of the situation and the debtor's confidence in such counsel. Id at 1751.One possible remedy would be to employ a standard similar to Rule 1.7, allowing the pre-bankruptcyattorney to continue representation upon disclosure and consent, with the additional requirement that partiesin interest would also need to consent because the attorney would actually be representing the bankruptcyestate. Id at 1756.
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conflicts will leave debtors unrepresented or represented by inferior lawyers who are
willing to face the risk of disqualification because they cannot find other work. Id at 289.

Professor Westbrook would most likely support a uniform rule for bankruptcy conflict of
interest based on the ABA Model Rules because those model rules lack a "per se"

prohibition against "potential" conflicts of interest.

There are many other disagreements and policy disputes concerning the proper

relationship between the Bankruptcy Code provisions, particularly § 327, and local rules

governing attorney conduct in the bankruptcy courts. This is true whether the bankruptcy

rules are based on the ABA Cod, the ABA Model Rules, or on entirely different

standards. See the full discussion in Peter E. Meltzer, "Whom do You Trust? Everything

You Never Wanted to Know About Ethics, Conflicts and Privileges in the Bankruptcy

Process," 97 Commeial L.J. 149 (1992), set out in full at Appendix V. supra. Whafever

position is taken on the individual disputes, one thing is certain. The conditions in

bankruptcy practice are sufficiently different from that in other federal courts as to require

separate analysis and, quite possibly, special rules of attorney conduct.

III. CONCLUSIONS

The first study ("Bankruptcy Cases") establishes that the rules of attorney conduct

commonly litigated in the federal district courts are also among those most frequently

invoked in the bankruptcy courts. Thus, rule reform for the federal district courts could

also benefit the bankruptcy system. On the other hand, bankruptcy courts have a unique

professional "culture" and a strong statutory environment. Rules appropriate for district

courts cannot be automatically "carried over" with assured success. Whether the ultimate

decision is to proceed with a model local rule, or with uniform rule making pursuant to the

Rules Enabling Act, 28 U.S.C. § 2072-2074, the Committee should carefully consider

which rules should be applied to the bankruptcy court system. For example, ABA Model
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Rule 1.15 "Safekeeping of Client Property" is far more important in bankruptcy courts than
in district courts7.

The second study ("Bankruptcy Rules") indicates that seventy-seven percent of the
bankruptcy courts have, explicitly or implicitly, adopted the local rules of attorney conduct

used by their respective district courts. Thus, unless special care is taken, proposed

changes in federal district court rules could technically carry over to most of the bankruptcy

courts, even if there is no direct action on bankruptcy rules. To do this in an unreflective

way would be a bad mistake. If new district court rules are inappropriate for the conditions

of bankruptcy practice, they will be ignored in the bankruptcy courts. This would be of no
real assistance to the bankruptcy bar. Specific, and different model local rules of attorney

conduct may be required for bankruptcy courts.

Finally, the third study ("Bankruptcy Code") demonstrates that simply changing the
rules of attorney conduct in the bankruptcy courts will not automatically produce consistent

standards, particularly as to conduct also governed by the Bankruptcy Code. Bankruptcy

courts are highly "balkanized" in their interpretation of § 327 of the Bankruptcy Code.

Adopting carefully drafted uniform federal rules, however, could lead to more consistent

application of statutory standards by curbing the casual use of the old ABA Canon 9 and

the unpredictable disqualification of lawyers with "potential" conflicts of interest under §

327 and under the vague "catch-all" provision of 11 U.S.C. § 101(14). See Section II (C),

supra. A well crafted model local rule, specially designed for bankruptcy courts, could do
the same.

Initially, the Standing Committee set out to review local rules governing attorney

conduct in the district courts. After the three extensive "Federal Cases" studies cited in
Section I, sup , it became clear that standards for attorney conduct in district courts had

become extremely "balkanized." But any attempt to restore uniform standards in the district

7 For text of Rule 1.15, see footnote 2, sup-ra.
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courts is bound to effect bankruptcy practice, due to the numerous "carry over" local rules

described at Section II (B), supra. Unlike courts of appeals, where there are relatively few

cases and no apparent barriers to adopting the same kind of rules as district courts, the

bankruptcy courts are subjected to a complex statutory system, which includes conflict of
interest criteria, and other standards directly governing attorney conduct. See Section II

(C), supra. S also Study of Recent Cases (1990-1997) Involving Federal Rule for

Appellate Procedure 46 (May 10, 1997).

Discussion with members of the Bankruptcy Advisory Committee, particularly the

Honorable Adrian G. Duplantier and Gerald K. Smith, and the Reporter, Alan N. Resnick,

suggest that the Standing Committee should specifically request the Bankruptcy Advisory

Committee for recommendations. In addition, the Federal Judicial Center should undertake

an empirical study of bankruptcy courts similar to the very helpful "Study of Standards of

Attorney Conduct and Disciplinary Procedures in Federal District Courts" that the Center is

now completing at the Standing Committee's request. Final recommendations could take

the form of a different model local rule for bankruptcy courts, or of a uniform federal rule

that made special allowance for the conditions of bankruptcy practice.

One practical first step would be for this Standing Committee to decide how to

proceed with the district courts: whether to proceed with a model local rule ("option one"),

or to proceed with some limited uniform rulemaking under the Enabling Act ("option two).

That decision would give the Bankruptcy Advisory Committee the context necessary to

make its own recommendations. No final action on new district court rules should be taken

until specific provisions for bankruptcy practice are also ready.
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APPENDIX I

Illustration I - Standard Form for Located Cases (1990-1996)



NANfE OF CASE:

CITATION:_

RELEV.N-T KEY MNIMBERS:

FACTS/ATTORNEY CONDUCT AT ISSUE:

HOLDING:

RULES CITED:



APPENDIX II

Chart I - Break Down of Recent Bankruptcy Cases (1990-1996) by ABA
Model Rules of Professional Conduct



TOTAL NUMBER OF CASES CLASSIFIED BASED ON MODEL RULE.S*
BANKRUPTCY COURTS FROM JAN. 1, 1990 THROUGH MAR 23 1996

RUkC Subjecmater

1.1 Competence 3

1.2 Scope of Representation 3

1.3 Diligence 0

1.4 Communication 0

1.5 Fees 8

1.6 Confidentiality of Information 1

1.7 Conflict of Interest: General 20

1.8 Conflict of Int. Prohib. Trans. 8

1.9 Conflict of Interest: Fmr. Client 13

1.10 Imputed disqualification (Firm) 7

1.11 Govt. to private employment 1

TOTALS IN ABOVE FIVE CATEGORIES * 49
(CONFLICT OF INTEREST)

1.12 Former Judge or Arbitrator 1

1.13 Organization as Client 1

1.14 Client Under a Disability 0

1.15 Safekeeping Property 12

1.16 Declining / Terminating Repr. 2

1.17 Sale of Law Practice 0

2.1 Advisor 0

2.2 Intermediary 0

2.3 Eval. for use by 3rd Persons 0

3.1 Meritorious Claims/Contentions 1



Model rule Subject matter Total

3.2 Expediting Litigation 0

3.3 Candor Toward the Tribunal 2

3.4 Fairness to opposing party 1

3.5 Impart. & Decorum of Tribunal 0

3.6 Trial Publicity 0

3.7 Lawyer as Witness 4

3.8 Special respons. of Prosecutor 1

3.9 Advocate / Non adjudicative 0

4.1 Truth in Statements to Others 0

4.2 Comm. w. Pers. Rep. Couns. I

4.3 Dealing w/ Unrep. Person 0

4.4 Respect for Rts. of 3rd Persons 0

5.1 Resp. of Partner or Supervisor 0

5.2 Resp. of Subordinate Lawyer 0

5.3 Resp. Nonlawyer Assist. 2

5.4 Professional Independence 0

5.5 Unauthorized Practice of Law 1

5.6 Restr. on Rt. to Practice 0

5.7 Resp. Reg. Law Rel. Practice 0

6.1 Voluntary Pro Bono Publico 0

6.2 Accepting Appointments 0

6.3 Member in Legal Svces. Org. 0

6.4 Law reform / Client Interests 0

7.1 Comm. Conc. Lawyer's Svces. 0

7.2 Advertising0



Model rule Subject matter Total

7.3 Dir. Contact w/ Prospective Cl. 0

7.4 Comm. of Fields of Practice 0

7.5 Firm Names & Letterheads 0

8.1 Bar Admission & Disc. Matters 0

8.2 Judicial & Legal Officials 0

8.3 Reporting Prof. Misconduct 1

8.4 Misconduct 0

8.5 Disc. Auth.: Choice of Law 0

Totals 93



APPENDIX III

Chart II - Sources of Federal District Court and Bankruptcy Court Local
Rules of Professional Conduct



SOURCES OF FEDERAL DISTRICT COURT & BANKRUPTCY COURT
LOCAL RULES ON PROFESSIONAL CONDUCT'

DISTRICT l DISTRICT COURT' I BANKRUPTCY COURT3

M.D.AL. ABA Rules and State rules (r) Adopted District Court rules generally 4

N.D.AL. ABA Rules and State rules (r) Adopted District Court rules generally

S.D.AL. ABA Rules and State rules (r) ABA Rules and State rules (r)

D.AK State Rule Based on ABA Adopted District Court rules generally
Model Rules

D.AZ. State Rule Based on ABA No local rule5

Model Rules

E.D.AR. Uniform Federal rules of Uniform Federal Rules of Disciplinary Enforcement
Disciplinary Enforcement

W.D.AR. Uniform Federal rules of Uniform Federal Rules of Disciplinary Enforcement
Disciplinary Enforcement

'The text of these local rules may be located in Federal Local Court Rules, Lawyers
Cooperative Publishing, 1995 and Bankruptcy Local Court Rules Service, Callaghan & Company
1989.

2Sources of district court rules drawn from memorandum from Daniel R. Coquillette to
the Committee on Rules of Practice and Procedure, Judicial Conference of the United States,
dated Jan. 2, 1995, concerning Local Rules Regulating Attorney Conduct (attached).

3 Sources of bankruptcy court rules drawn from memorandum from Patricia S. Channon to
Gerald K. Smith, dated Mar. 27, 1996, concerning Professional Responsibility Rules in the Local
Rules of Bankruptcy Courts, and Bankruptcy Local Rules Service, Callaghan & Co., 1989.

4Where a Bankruptcy Court is listed as having "Adopted District Court Rules Generally,"
it is not possible to determine from the local bankruptcy rules whether the district court rules
contain provisions concerning attorney conduct and professional responsibility. l Channon
Memo.

'Where Bankruptcy Court is listed as having "no local rule," the court still requires that an
attorney must be admitted to the District Court. This usually means being a member in good
standing of the state bar. Presumably, state rules apply. See Channon memo, p. 1.



DISTRICT DISTRICT COURT l BANKRUPTCY COURT if
C.D.CA. CA. Rules of Prof Conduct Adopted District Court Rules'
E.D.CA. Refers to ABA Code and CA Adopted District Court Rules

Rules

N.D.CA. CA. Rules of Prof Conduct Incorporated into District Court Rules
S.D.CA. Refers to ABA Code and CA. Adopted District Court Rules generally

Rules

D.CO. State Rule Based on ABA No Local Rule
Model Rules

D.CT. State Rule Based on ABA No Local Rule
_____ Model Rules

D.DE. Model Federal Rules of Adopted District Court Rules generally
Disciplinary Enforcement

D.D.C. State Rule Based on ABA Adopted District Court Rules generally,
Model Rules

M.D.FL. State Rule Based on ABA ABA Rules and State Rules
Model Rules

N.D.FL. State Rule Based on ABA Adopted District Court Rules
Model Rules

S.D.FL. State Rule Based on ABA Atty. must read and remain familiar w/ Fla. Bar's Rules of Prof i
Model Rules Conduct. No explicit statement on whether these rules apply or

govern.

M.D.GA. ABA rules and GA. Rules (c) No Local Rule

N.D.GA. State Rule Based on ABA Code Adopted District Court Rules

S.D.GA. Old ABA Canons LBR 505(d), "Current canons of prof ethics of the ABA"
D. Guam Refers to ABA Model Code and Adopted District Court Rules Generally

Model Rules

D.M. State Rule Based on ABA No Local Rule
Model Rules

6 Bankruptcy Courts listed as having "Adopted District Court rules" state they have
adopted the district court's rules on attorney conduct, attorney discipline, professional
responsibility, or a similar phrase. See Channon memo.



ILDISTRICT I DISTRICT COURT I BANKRUPTCY COURT

D.ID. State Rule Based on ABA LBR 9010(g), Rules of Prof. Conduct adopted by S.Ct. of ID.
Model Rules

C.D.LL. State Rule Based on ABA No Local rule
Model Rules

N.D.LL. Unique Standing Order Adopted District Court Rules generally

S.D.IL. State Rule Based on ABA Adopted District Court Rules
Model Rules

N.D.IN. State Rule Based on ABA Adopted District Court Rules
Model Rules

S.D.LN. State Rule Based on ABA Adopted District Court Rules generally
Model Rules

N.D.IA. No Local Rule Modified standards

S.D.LA. No Local Rule Adopted District Court Rules generally

D.KS. State Rule Based on ABA Adopted District Court Rules
Model Rules

E.D.KY. State Rule Based on ABA No Local Rule
Model Rules

W.D.KY. State Rule Based on ABA LBR 3(b)(2)(E), Stds. of Prof Conduct adopted by KY S.Ct.
Model Rules

E.D.LA. State Rule Based on ABA No Local Rule
Model Rules

M.D.LA. State Rule Based on ABA Rules of Professional Conduct of LA. State Bar Assoc.
Model Rules

W.D.LA. State Rule Based on ABA Adopted District Court Rules
Model Rules

D.ME. State Rule Based on ABA Code No Local Rule

D.MD. State Rule Based on ABA LBR 42(k). Counsel are "encouraged to be familiar" with the
Model Rules "Discovery Guidelines of the Maryland State Bar."

D.MA. State Rule Based on ABA Code No Local Rule

E.D.MI. State Rule Based on ABA Adopted District Court Rules Generally
Model Rules



DISTRICT DISTRICT COURT BANKRUPTCY COURT

State Rule Based on ABA Local rule authorizing discipline of attorneys which does not
W.D.MI. Model Rules state standard to be applied.

D.MN. State Rule Based on ABA No Local Rule
Model Rules

N.D.MS. No Local Rule Adopted District Court Rules

S.D.MS. No Local Rule Adopted District Court Rules

E.D.MO. State Rule Based on ABA No Local Rule
Model Rules

W.D.MO. No Local Rule Adopted District Court Rules
D.MT. Refers to ABA Code Adopted District Court Rules

D.NE. State Rule Based on ABA Code Adopted District Court Rules

D.NV. State Rule Based on ABA No separate bkrtcy. court rules; only bkrtcy. specific rules in
Model Rules Dist. Ct. Rules.

D.N.H. State Rule Based on ABA No Local Rule
Model Rules

D.N.J. State Rule Based on ABA Adopted District Court Rules generally
Model Rules

D.N.M. State Rule Based on ABA No Local Rule
Model Rules 4

E.D.N.Y. State Rules and ABA Code No Local Rule

N.D.N.Y. Refers to ABA Code No Local Rule

S.D.N.Y. State Rules and ABA Code No Local Rule

W.D.N.Y. State rule based on ABA Code Local rule which does not state standard to be applied
E.D.N.C. State rule based on ABA Model No Local Rule

Rules

M.D.N.C. State rule based on ABA Model No Local Rule
Rules

W.D.N.C. State rule based on ABA Model No Local Rule
Rules



DISTRICT ! DISTRICT COURT BANKRUPTCY COURT

D.N.D. State rule based on ABA Model Adopted District Court Rules generally
Rules

D.N.M.I. Refers to ABA Model Rules No Local Rule

N.D.OH1. State Rule Based on ABA Code Adopted District Court Rules

S.D.O1 Model Federal Rules of LBR 4, Code of Prof Resp. adopted by OH S.Ct.
Disciplinary Enforcement

E.D.OK State Rule Based on ABA No Local Rule .

Model Rules

N.D.OK State rule based on ABA Model No Local Rule
Rules

W.D.OK State Rule Based on ABA Adopted District Court Rules generally
Model Rules

D.OR. State Rule Based on ABA Code No Local Rule

E.D.PA. State Rule Based on ABA Local rule which does not state standard to be applied
Model Rules

M.D.PA. State Rule Based on ABA Local rule which does not state standard to be applied
Model Rules

W.D.PA. State Rule Based on ABA Adopted District Court Rules
Model Rules

D.P.R. Refers to ABA Code Adopted District Court Rules

D.R.L State Rule Based on ABA Adopted District Court Rules generally
Model Rules

D.S.C. State Rule Based on ABA Dist. Ct. Rule 2.0,08., SC Code of Prof Resp.
Model Rules

D.S.D. No Local Rule Adopts District Court rules generally

E.D.TN. State Rule Based on ABA Code LBR 2(c), Code of Prof Conduct adopted by S.Ct. of TN.

M.D.TN. Refers to ABA Code Adopts Dist. Ct. Rule and has local bankruptcy rule that asserts
jurisdiction to enforce standards of conduct.

W.D.TN. State Rule Based on ABA Code Refers to ABA Code and District Court rules as they relate to
attorney conduct

E.D.TX. State Rule Based on ABA No Local Rule
Model Rules



DISTRICT DISTRICT COURT BANKRUPTCY COURT

N.D.TX. State Rule Based on ABA Adopted District Court Rules
Model Rules

S.D.TX. State Rules and ABA Code Adopted District Court Rules

W.D.TX. State Rule Based on ABA Adopted Dist. Ct. Rules and references "litigation standard"
Model Rules' announced in local case and states that it applies

D.UT. State Rule Based on ABA LBR 4, Code of Prof Resp. adopted by OH S. Ct.
Model Rules

D.VT. State Rule Based on ABA Code No Local Rule !
E.D.VA. State Rule Based on ABA Code LBR 105(I), Canons of Prof. Ethics of the ABA & the VA State

Bar

W.D.VA. State rule based on ABA Code No Local Rule

D.V.L Refers to ABA Model Rules No Local Rule
E.D.WA. State Rule Based on ABA No Local Rule

Model Rules

W.D.WA. State Rule Based on ABA Adopted District Court Rules generally
Model Rules

N.D.W.V. State Rule Based on ABA Adopted District Court Rules
Model Rules _

S.D.W.V. State Rules and ABA Code No Local Rule

E.D.WL State Rule Based on ABA Adopted District Court Rules generally
Model Rules

W.D.WL No Local Rule No Local Rule
D.WY. State Rule Based on ABA No Local Rule

Model Rules

'ABA Code noted.





APPENDIX IV

Chart III - Break Down of Recent Federal Cases (1990-96) by ABA Model
Rules of Professional Conduct



TOTAL NUMBER OF CASES CLASSIFIED BASED ON MOEL RULES:
FEDERAL DISTRICT AND APPEALS COURTS
FROM JAN. l 1990 THROUGH MAR- 23, 1996

Rule Civil Criminal Taw

1.1 Competence 2 0 2

1.2 Scope of Representation 4 3 7

1.3 Diligence 1 3 4

1.4 Communication 1 0 1

1.5 Fees 24 1 25

1.6 Confidentiality of Information 10 5 15

1.7 Conflict of Interest: General 77 26 103

1.8 Conflict of Int. Prohib. Trans. 9 1 10

1.9 Conflict of Interest: Fmr. Client 81 5 86

1.10 Imputed disqualification (Firm) 20 4 24

1.11 Govt. to private employment 3 10 13

TOTALS IN ABOVE FIVE CATEGORIES 191 46 237
(CONFLICT OF INTEREST)

1.12 Former Judge or Arbitrator 0 0 0

1.13 Organization as Client 6 0 6

1.14 Client Under a Disability 0 0 0

1.15 Safekeeping Property 3 1 4

1.16 Declining / Terminating Repr. 7 1 8

1.17 Sale of Law Practice 0 0 0

2.1 Advisor 0 0 0

2.2 Intermediary 0 0 0

2.3 Eval. for use by 3rd Persons 0 0 0

3.1 Meritorious Claims/Contentions 9 T 3 12



Rule Subject matter Civil Criminal T
3.2 Expediting Litigation 0 0
3.3 Candor Toward the Tribunal 9 4 13
3.4 Fairness to opposing party 13 0 13
3.5 Impart. & Decorum of Tribunal 44 8
3.6 Trial Publicity 0 3 3
3.7 Lawyer as Witness 40 9 49
3.8 Special respons. of Prosecutor 1 5 6
3.9 Advocate / Non adjudicative 0 0 0
4.1 Truth in Statements to Others 0 2 2
4.2 Comm. w. Pers. Rep. Couns. 41 19 60

4.2 Cases Involving DOJ 0 17 17
4.3 Dealing w/ Unrep. Person 4 3 7
4.4 Respect for Rts. of 3rd Persons 2 1 3
5.1 Resp. of Partner or Supervisor 0 0
5.2 Resp. of Subordinate Lawyer 0 0
5.3 Resp. Nonlawyer Assist 0 0 0
5.4 Professional Independence 4 0 4
5.5 Unauthorized Practice of Law 6 1 7
5.6 Restr. on Rt. to Practice 1 0 1
5.7 Resp. Reg. Law Rel. Practice 0 0
6.1 Voluntary Pro Bono Publico 0 0 0
6.2 Accepting Appointments 0 00
6.3 Member in Legal Svces. Org. 0 0
6.4 Law reform / Client Interests 0 0
7.1 Comm. Conc. Lawyer's Svces. I 0 I



Rule Subject matter Civil Criminal Total

7.2 Advertising 1 0 1

7.3 Dir. Contact wI Prospective Cl. 2 0 2

7.4 Comm. of Fields of Practice 1 0 1

7.5 Firm Names & Letterheads 0 0 0

8.1 Bar Admission & Disc. Matters 0 0 0

8.2 Judicial & Legal Officials 2 2 4

8.3 Reporting Prof. Misconduct I 0 1

8.4 Misconduct 4 3 7

8.5 Disc. Auth.: Choice of Law 6 1 7

Totals 400 120 520
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WHOM DO YOU TRUST?
EVERYTHING YOU NEVER
WANTED TO KNOW ABOUT
ETHICS, CONFLICTS AND
PRIVILEGES IN THE
BANKRUPTCY PROCESS'

PETER E. MELTZER*

OVERVIEW

In most instances, when there is a dispute between parties in a bank-ruptcy proceeding, there tends to be a "winner" and a "loser." For ex-ample, one party obtains relief from the automatic stay or one partyprevents it; one party confirms a plan of reorganization or one party pre-vents it.
In cases involving ethical issues or conflicts of interest however, this isoften not the case. Instead, the world is divided into losers and lossavoiders. For example, in the case of attorneys, the best they can hopefor is to be permitted to represent a debtor or a committee, or to collectfees which are due. In the case of creditors or shareholders, they hope toserve on a reorganization committee. Both debtors and creditors hope toretain counsel of their choice.
It follows, therefore, that the only time an attorney might develop anexpertise in this area is in an involuntary fashion-i.e., he or she is drag-ged into an ethics issue with nothing to gain, other than maintenance ofthe status quo. In these cases, the question is not what they want to knowabout ethics and conflicts, but rather, what thev have to find out about it(hence the title of the article). Despite this, it is important that all bank-ruptcy practitioners be cognizant of the law in this area, so as to avoid

* The author is an attorney with the law firm of Drinker Biddle & Reath, Philadelphia,Pennsylvania. He received his J.D. from Boston University in 1983.The author would like to express his gratitude to Leon Forman for his thoughts andsuggestions on an earlier draft of this article and for his general inspiration. The authorwould also like to thank Ellen McDowell and Sheila Oliver for their invaluable assistancein the development of this article.
1. With apologies to Ken Klee.
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being drawn into difficult situations, where the best result is loss avoid-
ance. This article aims to serve that purpose.

I. INTRODUCTION
Three Canons of the Code of Professional Responsibility provide as

follows:

Canon 4: "A lawyer should preserve the confidences and secrets of a
client."

Canon 5: "A lawyer should exercise independent professional judgment on
behalf of a client."

Canon 9: "A lawyer should avoid even the appearance of
professional impropriety."'

Rules respecting ethical issues, conflicts of interest and privileges in
bankruptcy can rarely be mechanically applied without consideration of
the facts and circumstances involved in each particular case. A major
reason for this is that, unlike ordinary civil litigation, bankruptcy cases
rarely involve only two parties with diametrically opposed interests
throughout the duration of the proceedings. Instead, there are ordinarily
a number of parties whose interests and alliances are constantly in a
state of flux during the case. This fact explains, in some measure, why
the Model Rules are not as easily applied to a party's conduct in bank-
ruptcy proceedings as they might be in other contexts.3

2. The American Bar Association Code of Professional Responsibility was originally
adopted in 1969. It was amended several times, with the last amendments being adopted in1980. In 1983, the ABA replaced the entire Model Code with the Model Rules of Profes-sional Conduct (hereinafter "Model Rules"). The Model Rules were amended in 1987 andagain in 1989.

Although the Model Rules do not contain the equivalent of the "canons" found in theModel Code, the ideas expressed therein are repeatedly found in the Model Rules as well.For example, Model Rule 1.6(a) provides that, except in certain instances, "a lawyer shallnot reveal information relating to the representation of a client unless the client consentsafter consultation." Model Rule 1.7 echoes Canon 5 by providing in part that "a lawyershall not represent a client if the representation of that client will be directly adverse toanother client." Canon 9 of the Model Code does not have a specific equivalent in theModel Rules, although its theme is found throughout not only the Model Rules, but alsothe case law involving ethical issues in bankruptcy cases.
Moreover, it does not appear that the Model Rules have created any results which wouldhave differed if interpreted under the Model Code. See. e.g., In re Roberts. 46 B.R. 815,

836-837 (Bankr. D. Utah 1985). affd in part. revd in part. 75 B.R. 402 (D. Utah 1987)("it is doubtful whether the impact [of the Model Rules) will be very great.... The newRules of Conduct do not greatly alter the present law on conflicts of interest as that lawhas developed in recent years).
3. In fact, it has been observed that the Code of Professional Responsibility focused tooclosely on general civil litigation. as distinct from the other activities of lawyers. See, e.g.,Brown and Brown. What Counsels the Counselor? The Code of Professional Responsibit-ity's Ethical Considerations-A Preventive Law Analysis, 10 VALPA REP. 453 (1976);Brown and Dauer, Professional Responsibilitr in Nonadversary Lawyering: A Review ofthe Model Rules, 1982 Art B FOL,\D RFSEARCH J. 519 (1982).
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One commentator has aptly described this difficulty asfollows:

Bankruptcy involves shifting relationships: Today's enemy is tomorrow'sfriend and vice versa. Thus bankruptcy is rich in the potential for conflict,but it is also rich in the potential for cooperation. The parties need to worktogether even when they are at sword's points. This fact makes it extradifficult to identify just when a conflict exists.
. . . The typical bankruptcy case involves the debtor with a multiplicity ofcreditors, with different interests at stake. Some may be secured, others un-secured, some large, others small; some may have claims that are discharge-able, others not; some may have taken preferences, others not. In the natureof things, then, bankruptcy is a multi-party, rather than a two party, event.
The problem of shifting relationships is less obvious, but probably more ag-gravating. The difficulty is that alliances shift in the middle of the case,depending on the issue. Creditors may be allied against the debtor, in, say,trying to bring the debtor to heel. But creditors and debtor may be alliedwith each other in trying to maximize the return from the estate. Mean-while, one creditor may find himself at odds with others where, for example,one has a security interest (or a preference or a nondischargeable claim andthe other not). And not only may these facts split the creditor body; theymay force the debtor into alliance with one or more creditors, as against theothers.'

The Bankruptcy Code contains a number of provisions which areaimed towards defining the parameters of ethical conduct in bankruptcypractice. While the words "ethics" and "conflicts" do not appear in theCode, there are instead various sections which describe what types ofprofessionals may be employed by a debtor or a committee. The diffi-culty, however, is that the relevant provisions are all subject to varyinginterpretations, leading to the result that there is virtually no sub-issue inthe field of bankruptcy ethics upon which one cannot find at least twocourts reaching diametrically opposed conclusions.5 Uniformity of opin-ion is practically non-existent. Accordingly, except for the poor lawyerwhose employment or fees may be at stake as a result of a possible con-flict, this tends to be a fascinating area of study.'

4. Ayer, How to Think About Bankruptcy Ethics, 60 AM BANKR. L.J. 355. 386-87(1986). See also, Stranko, Attorney Conflicts of Interest in Bankruptcy Proceedings, 9 J.LEGAL PROFESSION 229. 229-30 (1984).
5. See. e.g.. Brothers, Disagreement Among the Districts: Why Section 327 (a) of theBankruptcy Code Needs Help. 138 U. PA L. REv. 1733 (June 1990).6. Despite this, it has been observed that issues of ethical conduct as they apply specifi-cally to bankruptcy proceedings receide little attention in law schools. These issues tend toescape the focus of both the standard bankruptcy course and the standard ethics course,because in both cases, time is usuall% too limited to allow for any significant discussion ofissues which combine the two areas of study. See. e.g.. Boshkoff. As We Forgive Our Debt-ors in the Classroom. 65 IND LJ. 65. 78 (Winter 1989) (an article which discusses appro-priate means of teaching bankruptcy in law school, and which takes its title from a 1981study of personal bankruptcy filings in Illinois, Texas and Pennsylvania by Elizabeth War-
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Based on the foregoing, any attempt to offer guidance as to whatforms of conduct will or will not be appropriate in all situations is proba-bly inadvisable, and such an endeavor will not be undertaken here. In-stead, the discussion herein is intended to provide examples of some ofthe types of ethical, confidentiality and conflict of interest issues whichcan arise in bankruptcy cases, as well as some of the considerationswhich courts weigh in resolving those problems.
Finally, while a number of commentators have suggested proposed re-visions to the relevant statutory provisions," the controversial portions ofthese provisions have nevertheless not been substantially changed sincethe enactment of the Bankruptcy Code in 1978. Therefore, this articlewill focus on the existing state of the law, in terms of current judicialinterpretation of the relevant statutory provisions, rather than on a hypo-thetical idealized state of the law, based on suggested amendments tothose troublesome provisions.

II. ETHICAL CONSIDERATIONS AND
CONFLICTS OF INTEREST REPRESENTING
DEBTORS UNDER THE BANKRUPTCY CODE

A. INTRODUCTION

An attorney's relationship with a debtor may be such as to requiredisqualification whenever he or she is not in a completely impartial posi-tion with respect to that debtor, even if there were no intentional miscon-duct by the attorney. In describing the sanction of disqualification, onecommentator elaborated on this theme as follows:

[Sjituations also arise in which Courts see disqualification as a uniquelyappropriate remedy; here the emphasis tends to shift away from the culpa-bility of the attorney's conduct. Courts frequently point out that the deci-sion to disqualify an attorney does not require a finding of improper, oreven morally blameworthy, conduct. Breach of a prophylactic rule is, atleast in some cases, not wrongful conduct in and of itself. Disqualification inthese cases is justified as a protection for the rights of parties before the

ren and Jay Westbrook, entitled "As We Forgive Our Debtors"); Ayer, The Resporsibili-ties of the Lawyer in Bankruptcy Practice, NORTON BANKR L. AND PRAC. MonographNo. 1 (1988).
7. McCullough, Attorneys' Fees in Bankruptcv: Toward Further Reform. 95 COMML.J. 133 (1990); Brothers, Disagreement Among the Districts: Why Section 327(a) of theBankruptcy Code Needs Help.. 138 U PA L. REV. 1733 (June, 1990); Williams, Bank-ruptcy Code Section 327(a)-New Interpretation Forces Attorneys to Waive Fees or WaveGood-Bye to Clients, 53 Mo. L REV. 309 (1988); Grenskv. The Problem Presented ByProfessionals Who Fail To Obtain Prior Court Approval of Their Employment or NuncPro Tunc Est Bunc, 62 Am BANKR L J. 185 (198S); Flowers, Attorney Fees: HandlingBankruptcy Without Getting There Yourself, 84 W Va L REV. 669 (1982).
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Court and not as punishment for errant attorneys.'

An example of a case using disqualification in this manner is Matterof Roger J. Au and Son, Inc.' There the court held that an attorneycould not represent a debtor in bankruptcy since he was also an officerand director of that company. The fact that his role was "uncompen-sated, largely ceremonial and undertaken as a convenience to facilitatethe signing of documents and the recordation of corporate minutes" wasdeemed to be irrelevant. In justifying its decision to disqualify the lawfirm involved, the court stated:

The court has not rendered, and will not render a moral judgment on theconduct of [the disqualified attorneys). Yet, the court cannot abdicate itsrole of insuring that all of the parties in this case are guaranteed fair treat-ment in the reorganization process.s

This trend is common to those courts which have addressed the issuesof ethical considerations and conflict of interests regarding representationof debtors under the Bankruptcy Code. That is, the law firm's intent isoften not as significant as the actual effect, whether actual or apparent,of its representation.
It should also be noted that this does not tend to be a particularly fact-intensive area of bankruptcy law. Whenever a case has involved whatmay loosely be termed an "ethics issue", courts have tended to look to"ethics cases" in a general way to support their reasoning. Thus, when-ever one court has expressed its beliefs as to what constitutes "fair andequitable" in the bankruptcy ethics process generally, that expressionwill often provide support for other courts, even when the factual situa-tions presented in the specific cases are dissimilar. For example, a casewhere an attorney represented both a debtor and one of its creditorsmight be used to support a case where an attorney represented a debtorand insider, which might in turn be used to support a case where anattorney represented affiliated debtors. In these cases, specific facts tendto give way to more general concepts of jurisprudential propriety andequity.

Despite this overlap, an effort has been made herein to preserve thesignificance of factual distinctions between cases. That is, cases involv-ing, for example, representation of affiliated debtors are discussed in con-junction with cases sharing that characteristic, even if the analyses con-tained in those cases ignored the distinction.

S. Developmnes in the LaW-COnflwrS Of Inrest n the legal Profession. 94 HARYL REV. 1244, 1473-74 (1981).
9. 65 8.R. 322 (Bankr. N.D. Ohio 1984). afid 64 B.R. 600 (N.D. Ohio 1986).10. 65 B.R. at 336.
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B. OVERVIEW OF RELEVANT CODE PROVISIONS AND THE
"ACTUAL VS. POTENTIAL CONFLICT" DEBATE: MAY AN
ATTORNEY HOLDING A CLAIM FOR PREPETITION SERVICES
REPRESENT A DEBTOR POSTPETITION?

In manv instances, an attorney will file a bankruptcy petition on be-
half of one of its clients while it is still owed fees by that client for prepe-
tition services. This situation brings into play several Bankruptcy Code
provisions, which it is appropriate to consider. First, Section 327(a) of
the Bankruptcy Code states that the trustee, with the court's approval,
may employ one or more attorneys "that do not hold or represent an
interest adverse to the estate, and that are disinterested persons, to re-
present or assist the trustee in carrying out the trustee's duty under this
title."" This section is, of course, the initial focus of numerous cases
involving conflicts of interest in bankruptcy generally, and not merely
those relating to the issue discussed in this section.

Section 327 has frequently been interpreted, particularly under earlier -
Code cases, to require court approval prior to the commencement of pro-
fessional services on behalf of the estate."2 Moreover, because the section
only references a "trustee", which would include a debtor-in-possession,13
but not a mere debtor, it has also been held to be inapplicable in Chapter
7 proceedings.14

I1. Although framed conjunctively. these conditions have been applied disjunctively bythe courts. so that failure to meet either will result in disqualification. See. e.g., In rePierce, 809 F.2d 1356, 1362 (8th Cir. 1987): In re Michigan General Corp.. 78 B.R. 479,4S2 (Bankr. N D. Tex. 1987). In re Leisure Dynamics. Inc., 32 B.R. 753, 754 (Bankr D.Mlinn.), afid, 33 B.R. 121 (D. Minn. 1983).
12. While there are cases x hich have held to the contrary, in many jurisdictions profes-sionals who proceed to perform services for the estate without prior court approval do so attheir peril. In recent years however, the trend has been away from the per se approachto" ards a more flexible case-bN -case analysis that considers the circumstances of each case.The practice of automatic denial of compensation has been criticized by some commenta-tors as being unduly harsh. particularly where there has been significant benefit to theestate. See generally, McCullough, Attorneys' Fees in Bankruptcy: Toward Further Re-form. 95 COMM L J. 133. 138-39 (1990); Grensky. The Problem Presented By Profession-als Who Fail to Obtain Prior Court Approval of Their Employment or Nunc Pro TuncEst Bunc. 62 AM BANKR L J. 185 (1988) and the cases collected at pp. 189-90; Flowers,Attorney Fees: Handling Bankruptcy Without Getting There Yourself, 84 W. VA L REV.669, 672 (1982).

13. Section 1107(a) provides in relevant part that "a debtor in possession shall have allof thc rights . . . of a trustee serving in a case under this chapter."
14. See, eg., In re Trinsey. 115 B.R. 828. 832 (Bankr. E.D. Pa. 1990) ("The weight ofauthority clearly establishes that [§327] does not apply to a Chapter 7 debtor desiring toretain counsel on its own behalr'); In re Andy Gibb Organikation. Inc.. 81 B.R. 699, 699(Bankr. S D. Fla. 1987): lit re Graham, 74 B R. 963, 966-67 (S.D. Ind. 1987) ("There isnothing in the Bankruptcy Code authorizing or requiring the appointment of counsel for adebtor [in a Chapter 7 casel."); In re Spencer, 48 B.R. 168, 171 (Bankr. E.D.N.C. 1985);2 Collier on Bankruptcy. 1!327.07 (15th ed. 1991) at 327-83 ("Under the Code, as underprior laist court approval is not necessary for the appointment of an attorney for the debtor
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Section 1107(b) in turn provides as follows:

Notwithstanding Section 327(a) of this title, a person is not disqualified foremployment under section 327 of this title by a debtor in possession solelybecausheof such person's employment by or representation of the debtorbefore the commencement of the case.
Accordingly, based on Section 1107(b), it is clear that the mere factof prior representation of a debtor does not, by itself, disqualify an attor-

ney from also representing the debtor in possession Finally, the phrase"disinterested person" is defined in Section 101(13) as, inter alia, a per-son that "is not a creditor, an equity security holder, or an insider."'Therefore, under Section 32 7(a) an attorney holding a claim against thedebtor would not, at least under the literal terms of the statute, be adisinterested person. However when a person is a shareholder of thedebtor, the issue is not so clear."Based on the foregoing, many courts considering this issue have heldthat law firms holding claims against debtors are not, ab initio, disinter-ested, and thus may not represent those debtors."7 These courts have es-
in a liquidation case or an attorner for the debtor out of Possession in a reorganization
case"').

15. Under §101(31). of the Code. -insider" includes, but is not limited to. (a) with re-
spect to an individual debtor, ( I ) a relative or general partner of the debtor. (2) a partner-
ship in which the debtor is a general partner, and (3) a corporation of which the debtor is
an officer. director. or person in control. (b) with respect to a corporate debtor. (1) an
officer. director or person in control of the debtor or a relative of such person. and (2) a
partnership in which the debtor is a general partner, and (c) with respect to a partnership
debtor, a general partner of the debtor or a relative of the general partner.Although the section does not specifically include a shareholder of a corporation as an
insider, courts have had to wrestle with this area in addressing various conflict of interest
issues. Some of these issues, such as whether an insider can represent a debtor in bank-
ruptcy or whether an insider can simultaneously represent a debtor and an insider of the
debtor, are discussed below.

16. See. e.g., In re intech Capital Corp.. 87 B.R. 232 (Bankr. D. Conn. 1988) (law firm
disqualified for holding 4 percent of debtor's outstanding equity securities); Matter of Fed-
erated Department Stores Inc.. 114 B.R. 501, 505-06 (Bankr. S.D. Ohio 1990) (debtor
was permitted to employ Shearson. Lehman Hutton as a financial advisor despite the fact
that Shearson owned 20,343 shares of equity securities of the debtor); In re O'Connor. 52
B.R. 892 (Bankr. W.D. Okla. 1985) (withdrawal by debtor-s counsel not required where
partners of the firm held an "infinitesimal" .0077 percent equity interest in debtor).

17. Those cases favoring a strict interpretation of the relevant statutory provisions re-
garding conflicts of interest include In re Pierce. 809 F.2d 1356 (8th Cir. 1987); In re
Jaimalito's Cantina Assoc.. L.P., 114 B.R. I (Bankr. D.C. 1990); In re CGraybill Corp.
113 B.R. 966, 970-71 (Bankr. N.D. 111. 1990); In re Waterslieg Paper Co., 96 B.R. 768,
770 (Bankr. W.D. Mich. 1989): In re Pulliam, 96 B.R. 208. 213 (Bankr. W.D. Mo. 1986);
Matter of Crisp, 92 B.R. 885, 895 (Bankr. W.D. Mo. 1986); In re Kendavis industries
International Inc., 91 B.R. 742, 753-54 (Bankr. N.D. Tex. 1988); Matter of Boro Re-
cycling, Inc., 67 B.R. 3 (Bankr. E.D.N.Y. 1986); In re Gray. 64 B.R. 505. 507-08 (Bankr.
E.D. Mich. 1986); In Ire Estes, 57 B.R. 158, 163 (Bankr. N.D. La. 1985); Matter ofPat-
terson, 53 B.R. 366, 372 (Bankr. D. Neb. 1985); In re Anver Corp.. 44 B.R. 615 (Bankr.
D. Mass. 1984); Matter of Cropper Co. Inc.. 35 B.R. 62'5, 631-32 (Bankr. M.D. Ga.
1983); In re .E.T, Genetics. 35 B.R. 269. 272-74 (Bankr. E.D. Cal. 1983).
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sentially adopted a per se analysis which does not require inquiry into
the facts of each given case. This is based in part on the notion expressed
by some courts that a "potential conflict" is a contradiction in terms, and
thus cannot exist." Therefore a conflict of interest is necessarily actual
and prevents employment, notwithstanding Section 1107(b) of the
Code."'

The absolute prohibition on representation by attorneys who may also
be creditors has by no means found universal approval among the courts,
particularly in recent years. In In re Martin,2 0 the First Circuit observed
that it would be nonsensical to interpret Section 327(a) literally in every
case:

After all, any attorney who may be retained or appointed to render profes-
sional services to a debtor in possession becomes a creditor of the estate just

.as soon as any compensable time is spent on account. Thus, to interpret the
law in such an inelastic way would virtually eliminate any possibility of
legal assistance for a debtor in possession, except under a cash-and-carry
arrangement or on a pro bono basis.2'

Based on the foregoing, the First Circuit held that the inquiry must,
by necessity, be "case-specific." Factors to consider, according to the
court, include: (I) the reasonableness of the arrangement; (2) whether it
was negotiated in good faith; (3) whether the security demanded (if any)
was commensurate with the predictable magnitude and value of the fore-
seeable services; (4) whether the security was a needed means of ensur-
ing the engagement of competent counsel; (5) whether there are telltale
signs of overreaching; (6) the nature and extent of any conflict of inter-
est; (7) the likelihood that the potential conflict might turn into an ac-

Some commentators have criticized the harshness of these cases on grounds that theyforce attorneys with claims for pre-petition services to "choose between waiving the pre-
petition fee claim or referring the Chapter 11 case to another attorney." Williams. Bank-
ruptcy Code Section 327(a)-New Interpretation Forces Attorneys to Waive Fees or Wave
Good-BYe to Clients, 53 Mo L. REV. 309. 317 (1988).

18. See, e.g., In re Kendavis Industries International, Inc.. supra, n. 17, 91 B.R. at 754.
See also, In re BH & P. Inc.. 103 B.R. 556, 563-64 (Bankr. D.N.J. 1989) (court stated
that the terms "actual" and "potential" conflict "merely describe different stages in the
same relationship" and thus should not be treated differently): In re Michigan General
Corp.. 78 B.R. 479, 484 (Bankr. N.D. Tex. 1987). affd in part. reversed and remanded in
parr on other grounds sub nom. Diamond Lumber v. Unsecured Creditors' Committee, 88
B.R. 773 (N.D Tex. 1988) ("This Court is skeptical that there can be a mere 'potential'
conflict of interest in a bankruptcy situation.").

19. By virtue of §1107(b), the courts adopting the per se rule have held that while coun-sel's pre-petition representation of a debtor does not, by itself, prevent employment of that
counsel post-petition, that section is inapplicable where counsel is attempting to preserve aclaim for pre-petition services during the bankruptcy. See, e.g., In re Jairnalito's Cantina
Assoc.. L.P., 114 B.R. I (Bankr. D.D.C. 1990); In re Watervliet Paper Co., Inc., 96 B R.768. 771-74 (Bankr. W.D. Mich 1989); In re Roberts. 75 B.R. 402. 407-09 (D. Utah1987).

20 817 F.2d 175 (Ist Cir. 1987).
21. Id. at 179.
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tual one; (8) whether or not the potential conflict may influence the at-torney's subsequent decision making; (9) the appearance of thearrangement to other parties in interest; (10) whether the existence ofthe security interest threatens to hinder or delay effectuation of a plan;and (I1) whether fundamental fairness might be unduly jeopardized.2It should be noted that the Martin case actually dealt with the specificissue of whether attorney's fees may be secured by an asset of the estate(and thus is discussed in the following section as well). Because of this, itmay be arguable that its holding is limited to that particular situation,and not the case where the attorney is a pre-petition creditor of thedebtor. Despite this however, several courts have interpreted Martinmore broadly, namely as applying to any situation where an attorneymay be, by strict reading of the statute, a "disinterested person." 23 Thiswould include all claims which an attorney may have against a debtor,whether prepetition, postpetition, secured or unsecured.
Under this broad reading, Martin and its progeny2' must be consid-

22. Id. at 182.
23. QuerN whether it should make any difference whether the "potential" conflict arisesfrom holding a claim for pre-petition services or from taking a security interest in adebtor's assets to secure post-petition services.
24. See. e.g.. In re Vanderbilt Associates. Ltd.. 117 B.R. 678 (D. Utah 1990); Matter ofCarter. 116 B.R. 123. 126 (Bankr. E.D. Wis. 1990): Matter of Federated DepartmentStcres. Inc.. 114 B.R. 501. 504 (Bankr. S.D. Ohio 1990); In re Microwave Products ofAmerica. Inc.. 104 B.R. 900, 904 (Bankr. W.D. Tenn. 1989); In re Waterfall Village ofAtlanta. Lid., 103 B.R. 340 (Bankr. N.D. Ga. 1989); In re Watson. 94 B.R. III. 115(Bankr. S.D. Ohio 1988) (although espousing the more flexible Martin standard, counselwas nevertheless disqualified. However. this appeared to be based less on the existence of aclaim against the debtor for prepetition services than on the fact that counsel took a secur-its interest in the debtor's assets to secure that pre-petition claim shortly before filing forbankruptcy): In re Viking Ranches. Inc.. 89 B.R. 113, 115 (Bankr. C.D. Cal. 1988)(§1 107(b) should be read as authorizing employment of counsel with a pre-petition claimon grounds that the term "employment' as used in that section does not distinguish be-tween previously compensated services and services for which the attorney remains a credi-tor). In re Best Western Heritage Inn Partnership, 79 B.R. 736. 740 (Bankr. E.D. Tenn.1987).

One of the first Bankruptcy Code cases to address this issue. In re Heatron. 5 B.R. 703(Bankr. W.D. Mo. 1980). is of particular interest. There the Court permitted the appoint-ment of an attorney for the debtor who held a prepetition claim against the debtor. TheCourt acknowledged that the attorney was not disinterested under Section 327(a) of theCode. but stated that the attorneYs interest "does not offset the value afforded by theattorney's experience and familiaritv with the Debtor." Id- at 705.For many years, Heatron was either ignored completely or specifically not followed. ascourts were generally following the rule favoring absolute prohibition on representation of adebtor by a creditor. See. e.g.. In re Glenn Electric Sales Corp.. 89 B.R. 410. 415 (Bankr.D.N.J. 19S8) (court declines to follo-A Heatron "which is more frequently distinguishedand criticized than followed"); In re Roberts, 75 B.R. 402. 407 (D. Utah 1987) ("betterreasoned cases contradict Heatron"): Matter of Patterson. 53 B.R. 366, 372 (Bankr. D.Neb. 1985). One commentator, though seemingly approving of the flexibility favored bythe Court in Heatron. nevertheless criticized the case as an "aberration" which "ignoresthe clear, unambiguous language of the Code." Williams. Bankruptcy Code Section 327(al- Vew Interpretation Forces Attorneys to Waive Fees or Wave Good-Bye to Clients. 53Mo L REv. 309, 315-16 (1988).



158 COMMERCIAL LAW JOURNAL VOL. 97

ered as being in conflict with the line of cases discussed above whichhave espoused a pro se prohibition on these situations. Instead, thesecourts have held that a conflict which is merely potential and not actualis insufficient to disqualify an attorney.25
An exception to the general rule prohibiting representation of trusteesor debtors in possession when the proposed attorney holds a prepetitionclaim against the debtor is set forth in Section 327(e) of the BankruptcyCode. That section provides:

The trustee, with the court's approval, may employ, for a specified specialpurpose, other than to represent the trustee in conducting the case, an attor-ney that has represented the debtor, if in the best interest of the estate, andif such attorney does not represent or hold any interest adverse to thedebtor or the estate with respect to the matter on which such attorney is tobe employed.

It should be noted that there is no "disinterestedness" requirement inSection 327(e). Attorneys hired for a "specified special purpose" neednot be disinterested, but need only meet the "no adverse interest" re-quirement as to the matter for which they are to be employed. The legis-lative history states that this subsection "will most likely be used whenthe debtor is involved in complex litigation, and changing attorneys inthe middle of the case after the bankruptcy case has commenced wouldbe detrimental to the progress of that other litigation."

C. MAY A LAW FIRM'S FEE FOR POSTPETITION SERVICES
TO THE DEBTOR BE SECURED BY AN ASSET OF THE
ESTATE?

As we have seen, In re Martin" was one of the first appellate cases toconsider conflicts on a case by case basis, and not to disqualify counsel ordisallow fees merely because of a potential conflict. In Martin however,the law firm had not, unlike the previous cases, performed prepetitionservices for the debtor. However, when the debtors were unable to obtainthe retainer required by the law firm to represent them in bankruptcy,

Once the judicial pendulum began swinging towards a case-by-case approach however(instigated in large part by the Martin case), courts suddenly began citing Heatron withapproval. See. e.g., Matter of Federated Depanment Stores. Inc., 114 B.R. 501, 504(Bankr. S.D. Ohio 1990) (Heatron is among the courts engaging in the -better analysis' ofbalancing "the risk and gravity of the potential conflict of interest with the costs that theestate and perhaps the public would incur in the event of disqualification of theprofessional.").
25. As stated in Martin itself, "horriblc imaginings alone cannot be allowed to carry theday. Not every conceivable conflict must result in counsel being sent away to lick hiswounds." 817 F.2d at 183.
26. H.R. No. 95-595 (95th Cong. Ist Sess. 328 (1977)).27. 817 F.2d 175 (Ist Cir. 1987).
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the debtors provided the law firm with a promissory note which was se-cured by a second mortgage on real estate which they owned. Both theBankruptcy Court and the District Court held that the attorneys fromthe law firm were not "disinterested persons" and that the BankruptcyCourt should not have approved debtor's counsel as attorney for thedebtor in possession until counsel had divested themselves of their inter-est in the debtor's real estate.

On appeal, the First Circuit reversed. The Court held that a balancemust be struck, based on the facts of each case, as to whether the lawfirm's activity should be prohibited:

We realize that any attorney--other than one working purely as a volun-teer-has a financial interest in the matters entrusted to his care, so in thatsense, there is always some danger that the lawyer's judgment will beshaded by his own economic welfare. Yet, that risk, standing alone, seemsacceptable. At the opposite pole, we find it strikingly evident that §327(a)would be drained of its meaning if bankruptcy counsel were free, willy-nilly,to set aside for themselves the most promising assets of the estate as a pre-condition to handling a Chapter 11 proceeding. That risk is, of course,anathema.

Once this tension is acknowledged, it is a small step to recognize that§3 27(a) will not support, either by its terms or by its objectives, a bright-line rule precluding an attorney at all times and under all circumstancesfrom taking a security interest to safeguard the payment of his fees. It willsometimes be difficult to obtain competent counsel in anticipation of thebankruptcy proceeding unless the lawyer's financial well-being can be as-sured to some extent.... Conversely, the fundamental objectives of Chap-ter I I may be thwarted if property essential to a reorganization is tied upby an attorney's lien, or if a particular security arrangement (or the percep-tion which it naturally engenders) impairs fair treatment either of creditorsor of administrative expense claimants. Reason requires that a balance bestruck."

Most cases which have addressed this issue have reached the same resultas the Martin court, at least with respect to security interests intended tosecure post-petition services."
Not all courts have adopted the Martin analysis however. In In re

28. Id. at 181.
29. See, eg. In re Robotics Resources R2. Inc., 117 B.R. 61. 63 (Bankr. D. Conn.1990); Matter of Carter, 116 B.R. 123, 127 (E.D. Wis. 1990); Matter of Kand R Mining,Inc., 105 B.R. 394, 397 (Bankr. N.D. Ohio 1989); In re Shah International. Inc., 94 B.R.136, 138 (Bankr. E.D. Wis. 1988). It should be noted however that courts have looked farless kindly on the taking of security interests to secure pre-petition non-bankruptcy ser-vices. See, e.g.. In re Pierce, 809 F. 2d 1356 (8th Cir. 1987); In re Thompson, 116 B.R.679. 681 (Bankr. W.D. Ark. 199); In re Watson, 94 B.R. III (Bankr. S.D. Ohio 1988). Inre Ausomend, 85 B.R. 173, 176 (Bankr. N.D. Ga. 1988); In re Roberts, 46 B.R. 815. 849(Bankr. D. Utah 1985). As with many cases involving bankruptcy ethics, the courts in thislatter group of cases appeared just as influenced by the general conduct of counsel in thebankruptcy proceeding as by the act of taking security to protect a fee.
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Whitman,sO when the debtor lacked funds to pay a retainer for legal ser-vices, he agreed to provide his law firm with a security interest in hisdental equipment. This payment arrangement was never disclosed to theBankruptcy Court. When the firm subsequently foreclosed on the equip-ment, it retained a portion of the auction proceeds to pay its postpetitionlegal fees.
In requiring the law firm to return the sale proceeds to the trustee, theCourt stated:

The firm's foreclosure on the equipment, although with the consent of thedebtor, and payment to itself of a fee of over $5,000 is an example of over-reaching. The foreclosure deprived the debtor of his ability to sell his majorasset-his dental practice-and deprived his creditors of the hope of receiv-ing a dividend in the Chapter 13 case. Moreover, at this point, the law firmbad not yet rendered services approaching the value of S5,000. In arrangingthis sale, the law firm had in mind its own best interests rather than thebest interest of the debtor and creditors."

D. MAY A LAW FIR.I WHICH IS AN "INSIDER"
REPRESENT THE DEBTOR POSTPETITION?

At first glance, it would appear that representation of a debtor by aninsider would be prohibited by a literal reading of the Bankruptcy Code.Recall that Section 327(a) prohibits a "disinterested person" from repre-senting a debtor, and "disinterested person" is defined to include an in-sider."2 Nevertheless, in this area some courts have looked past the Codeterms and instead focused on whether the law firm's interest as an in-sider is sufficiently significant to color the attorney's independent and

30. 51 B.R. 502 (Bankr. D. Mass. 1985).
31. Id. at 507. The tenor of the remainder of the Court's opinion indicates that it wasoffended by counsel's overall conduct and failure to disclose relationships. This may havebeen a factor in its decision. However, the same result was reached at the appellate level inIn re Pierce. 809 F. 2d 1356, 1362 (8th Cir. 1987). In that case, although the Court wasagain displeased by counsel's failure to disclose a mortgage taken to secure postpetitionservices, the Court made it clear that the taking of the mortgage itself was an independentground for denial of fees. even apart from the failure to disclose.
3'. Section 101(13). See also Section II. B.. supra. Some courts have held the disinter-estedness requirement for attorneys which is contained in §327(a) should apply with lessstringency to debtors-in-possession than to trustees. In In re Covey. 57 B.R. 665 (Bankr.D.S.D. 1986). the Court stated: "The trustee is required to be aloof from all connectionwith the debtor and its management. To require less of the trustee's attorney, who wouldbe active in furthering the debtor's duties, would be illogical. The debtor-in-possession.however, is certainly not aloof from the debtor nor the management of the estate-thedebtor-in-posscssion is the debtor, managing the estate." 57 B.R. at 666. See also IndianRiver Homes, Inc. v. Sussex Trust Co.. 108 B.R. 46. 51 (D. Del. 1989); In re Best WesternHeritage Inn Partnership. 79 B.R. 736, 740 (Bankr. E.D. Tenn. 1987) ("a disinterestedtrustee should have a disinterested attorney. It does not follow that a debtor-in-possessionshould have a disinterested attorney.").
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impartial judgment required to handle the case. 33 For example, in In reCovey," the Court held that the fact that the attorney in question was anephew of the debtor was insufficient to disqualify him from representingthe estate. The Court reasoned that the attorney's familiarity with theaffairs of the debtor and the debtor's confidence in, and ability to workwith, an attorney of his own choosing, were more significantconsiderations .35

Similarly, in In re PHM Credit Corp.,36 an attorney's partners werenot only officers and directors of both the debtor and its parent, but alsoshareholders of the debtor. The law firm also represented the indenturetrustee for the debtor's mortgage-backed bonds. Notwithstanding thesepotential conflicts, the bankruptcy court allowed the law firm to re-present the debtor, subject to certain curative measures not authorizedby the Code, including the forced resignation of the attorneys as officersof the debtor. The court noted that the firm had peculiar familiarity withthe debtor's affairs. and that the trustee had taken "a hypertechnicalposition which ignored the case's fundamental economic realities.""7Though seemingly reluctant to do so, the District Court affirmed, hold-ing that the lower court had not abused its discretion.38On the other hand, in In re GHR Energy* Corp.,"9 the court disquali-fied a law firm when one of its attorneys was an officer of the debtor.Rather than considering whether the attornev's interest was sufficient toalter his independent judgment, the court simply relied on the Bank-ruptcy Code's requirement that a "disinterested person" (which excludesan insider) represent the estate.40

33. See. eg.. In re Jartran. 78 B.R. 524. 526 (Bankr. N.D. Il. 1987).34. 57 B.R. 665 (Bankr. D.S.D. 1986).35. The court in Covey may have been influenced by vhat it perceived to be the looserdisinterestedness requirement which is applicable to counsel for debtors-in-possession. Seen. 7. supra.
36. 1 10 B.R. 284 (E.D. Mich. 1990).37. Id., at 287.
38. Several cases have specifically declined to follow the PHM Credit case. See In reTMA Associates. Lt.d 21 B.C.D. 1569 (Bankr. D. Colo. 1991): Inn reMiddleton Arms.L.P., 119 B.R. 131, 135 (M.D. Tenn. 1990), afd. 934 F.2d 723 (6th Cir. 1991). Further,in addressing the "economic realities" argument in an affiliated debtor context, one courtstated: "what may be acceptable in a commercial setting, where all of the entities aresolvent and creditors are being paid, is not acceptable when those entities are insolvent andthere are concerns about intercompany transfers and the preference of one entity and itscreditors at, perhaps, the expense of another." In re Amdura Corp., 121 B.R. 862, 866(Bankr. D. Colo. 1990).

The mere fact that an entity owns shares in a debtor does not, by itself, render thatentity an "insider" for purposes of §101(31) of the Code. However. the definition of "in-sider" includes a "person in control of the debtor", which could be considered to include asignificant shareholder regardless of the degree of dab-to-day control exercised over theaffairs of the company. Courts have typically not used shareholder status as a means todisqualify counsel, at least where a small percentage of shares were at issue. See n. 10,supra.

39. 60 B.R. 52 (Bankr. S.D. Tex. 1985).40. See also. In re Petralex Stainless. Lid, 78 B.R. 738. 744-45 (Bankr. E.D. Pa. 1987);
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Finally, in the recent case of In re Marquam Investment Corp.,4" alaw firm's claim for fees for representing a debtor was disallowed on thetheory that members of the firm were insiders of the debtor, and that thefirm had to be construed as donating its services. In that case, debtor'scounsel was also its president and major shareholder. The firm filed aplan which provided for payment of prepetition legal fees. In disallowing
these fees, the Ninth Circuit noted that there was no evidence that thedebtor agreed to pay for any of these legal services, and that the firmhad never billed for its services prior to the bankruptcy."

E. MAY AN ATTORNEY WHO FORMERLY REPRESENTED A
CREDITOR OF THE DEBTOR REPRESENT THE DEBTOR IN
BANKRUPTCY?

Section 327(c) of the Bankruptcy Code provides as follows:

In a case under chapter 7, 1 1, or 12 of this title, a person is not disqualifiedfor employment under this section solely because of such person's employ-ment by or representation of a creditor, unless there is objection by anothercreditor or the United States trustee, in which case the court shall disap-prove of such employment if there is an actual conflict of interest."

Thus, in In re Flanigan's Enterprises Inc.," a law firm's former repre-sentation of one of the debtor's creditors, which had been fully disclosed,

In re Coastal Equities. Inc., 39 B.R. 304 (Bankr. S.D. Cal 1984) (impermissible conflict ofinterest existed when member of law firm representing debtor had personal investments indebtor and was partner with the debtor in real estate projects): In re Leisure Dynamics.Inc. 33 B.R. 121 (D. Minn. 1983) (law firm could not represent debtor when certain of itsmembers were officers, directors and shareholders of the debtor); Matter of Roger J. Auand Sons. Inc. 65 B.R. 322 (Bankr. N.D. Ohio 1984).
41. 942 F.2d 1462 (9th Cir. 1991).
42. One might argue that the Marquam Imestment case does not necessarily prohibitthe employment of insiders as counsel for a debtor. The Court appeared to base its decisionon the specific evidence before it, which indicated that, prior to the bankruptcy. the firmhad not intended to be reimbursed for its legal senices. Moreover, the extent to which thefirm was attempting to collect for post-petition services is not clear, although it clearlyperformed post-petition services for the debtor. However, the Court never even mentioned§327 of the Code in its opinion, indicating that it was not focusing on the issue of employ-ment itself. but rather the allowability of fees.

43. Section 327(c) was amended pursuant to the Bankruptcy Amendments and FederalJudgeship Act of 1984. Prior to the 1984 Amendments, this section specifically prohibitedthe concurrent representation of the trustee and a creditor regardless of whether or not anactual conflict existed. Representation of a creditor prior to appointment as counsel for thedebtor was not prohibited however. The former section provided:
In a case under chapter 7 or II of this title. a person is not disqualified for employ-ment under this section solely because of such person's employment by or represen-tation of a creditor, but may not, while employed by the trustee, represent, in con-nection with the case, a creditor.

44. 70 B.R. 248 (Bankr. E.D. Fla. 1987).
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was deemed an insufficient conflict of interest to disqualify the firm. If acreditor objects however, and the court finds that such representationinvolves an actual, rather than theoretical, conflict of interest, employ-ment may be denied.

Despite Section 327(c), most courts have not permitted simultaneousrepresentation of both the creditor and the debtor in possession. Thus, inIn re Georgetown of Kettering, Ltd.,4" the Sixth Circuit reversed anaward of fees from the debtor's estate to an attorney representing thedebtor who had also represented an unsecured creditor. The fact that thecreditor's claim was subsequently disallowed did not serve to obviate theconflict."
In In re Oatka Restaurant and Lounge, Inc.,` a state court actionwas commenced against the debtor prior to bankruptcy. The lawsuit al-leged that the debtor had served alcoholic beverages to an intoxicatedperson who thereafter caused the death of a woman. The debtor, as de-fendant in the lawsuit, impleaded and named as a third party defendantthe woman's husband, on the theory that his intoxication was somehowthe supervening cause of the woman's death, and that if the debtor wasliable to the plaintiff, then the third-party defendant should be liable tothe debtor. The third party defendant was represented by the same lawfirm who sought to represent the debtor in bankruptcy.

The court held that this was an impermissible conflict of interest underSection 327(c). The Court noted that the law firm was seeking to earn afee from the debtor while endeavoring (albeit indirectly) to deprive thebankruptcy estate of a valuable recovery. In view of this actual conflict,the court denied the application to employ the law firms'It should also be noted that courts have not hesitated to deny compen-sation for simultaneous representation of a debtor and creditors eventhough there has been no creditor objection and even though Section327(c) would appear to specifically contemplate such an objection. In Inre Ochoa,"4 the Court noted that "even absent creditor objection (assum-ing full disclosure of the facts), the Court is not prohibited from suasponte inquiry into an apparent conflict of interest.""o

45. 750 F.2d 536 (6th Cir. 1934).
46. Although the Sixth Circuit was construing §327(c) prior to its amendment in 1984,the amended statute would not likelv have changed the result.47. 73 B.R. 84 (Bankr. W.D.N.Y 1987).
48. See also, In re AOV Industries. Inc., 797 F.2d 1004. 1011 (D.C. Cir. 1986) (attor-neys represented creditor prior to debtor's bankruptcy case. and then represented debtorwhile still employed by the creditor): In re Cody. 122 B.R. 520, 525-26 (Bankr. N.D. Ohio1990); In re Chicago South Shore and South Bend R.R.. 101 B R. 10. 14 (Bankr. N.D. Ill.1989); In re Lee Way Holding Co.. 100 B.R. 950, 960 (Bankr. S.D. Ohio 1989); In rcOchoa, 74 B.R. 191. 195 (Bankr. N.D.N.Y. 1987) (fees denied where law firm simultane-ously represented debtor and one of its major creditors); In re Paine. 14 B.R. 272 (Bankr.W.D. Mich. 1981).

49. 74 B.R. 191 (N.D.N.Y. 1987).
50. In areas of ethical conduct. perhaps more than in other areas of bankruptcy law,courts have sua sponte critically examined any ethical conduct vhich they consider ques-
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A recent case involving a court's sua sponle consideration of this issueis In re Arndura Corp."' In that case, debtors' counsel also representedthe debtors' major secured lender, even though counsel had not repre-sented the bank in connection with its loans to the debtors." In holdingthat counsel was not disinterested as required by Section 327(a) of theCode, the court rhetorically asked: "How can counsel fairly and fullyadvise the Debtors in negotiating with [the Bank] and in drafting a planif they are unable, or at least unwilling, to espouse positions detrimentalto the interests of the bank?""3

F. MAY A LAW FIRM SIMULTANEOUSLY REPRESENT THE
DEBTOR AND AN INSIDER OF THE DEBTOR?

The Bankruptcy Code does not precisely resolve this issue. Although a"disinterested person" is forbidden, under Section 327(a) of the Code,from representing the estate, an attorney representing an insider is notnecessarily a "disinterested person" for purposes of Section 101(13) ofthe Code. The most relevant subdivision of that section is Section101(13)(E) which provides that a disinterested person "does not have aninterest materially adverse to the interest of the estate or of any class ofcreditors or equity security holders, by reason of any direct or indirectrelationship to, connection with or interest in, the debtor .
Although the Bankruptcy Code does not explicitly address this issue,courts have been particularly stringent in preventing attorneys from si-multaneously representing debtors and insiders of the debtor. In so do-ing, reference is often made to Canon 9 of the Code of Professional Re-sponsibility which forbids "even the appearance of impropriety." Courtstypically reason that the possibility of the debtor having a differingagenda from that of its directors, officers, or general part-ners-particularly where guarantees may be involved-is simply toogreat to allow such dual representation, even if the conflict is not yetconsidered actual.

tionable. See. e.g., In re TMIA Associates, Ltd., 21 B.C.D. 1569 (Bankr. D. Colo. 1991); Inre Vanderbilt Associates. Lid., Il1 B.R. 347, 353 (Bankr. D. Utah 1990), rev'd on othergrounds, 117 B.R. 678 (D. Utah) ("Even though no party in interest has objected, it isincumbent upon the court to make an independent determination if appointment is appro-priate"); In re Anver Corp.. 44 B.R. 615. 617 (Bankr. D. Mass. 1984) (Bankruptcy Courtdenied compensation to la%% firm which was a creditor for pre-filing services and an insideror the debtor, despite the fact that neither the debtor, nor the creditors' committee hadraised any objection).
sI. 121 B.R. 862 (Bankr. D. Colo. 1990).
52. The problems raised by the fact that counsel was attempting to represent multipleaffiliated debtors in the first place is discussed below at Section I1. G.
53. In re Anadura Corp.. supra, 121 B.R. at 867. The Court also noted that counsel'ssensitivity to the Bank's interests would be particularly heightened by the fact Continentalwas admitted to be "the hand that feeds" Winston and Strawn. Id.
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For example, in In re Chou-Chen Chemical, Inc.," an attorney simul-taneously represented the debtor and one of the debtor's major share-holders. The bankruptcy court held that this conflict was sufficiently sig-nificant to require denial of all attorney fees for services performed onbehalf of the estate.5'

The prohibition on such dual representation is not absolute however(as so little in this area tends to be). In Matter of FSC Corporation,",the court held that an impermissible conflict of interest did not existwhen a law firm simultaneously represented a Chapter II corporatedebtor and certain of the debtor's former officers and directors. TheCourt held that defense of the officers against a suit for securities fraudand misrepresentation was essential to the debtor's efforts toreorganize."
When an attorney formerly represented an insider of the debtor, buthad ceased to do so prior to attempting to represent the debtor, courtshave been somewhat more lenient. Here, "it is not sufficient to merely

54. SI B.R. 842 (Bankr. W.D. K%. 1983).55. Similar cases in which a law firm was disqualified or denied compensation due to
simultaneous representation of a debtor and one of its insiders include: .Mtuter of Consoli-dated Bancshares. Inc.. 785 F.2d 1249 (5th Cir. 1986) (attorney represented both debtorand one of its directors); In re Freedom Solar Center. Inc.. 776 F. 2d. 14 (Ist Cir. 1985)(attornec represented debtor and new corporation owned by shareholder of debtor whichintended to purchase certain of debtor's equipment); In re .Veidig Corp., 113 B.R. 696 (D.Colo. 1990): in re Watson Seafood and Poultry Co.. Inc.a 40 B.R. 436 (Bankr. E.D.N.C.1984) (attorney represented debtor and his law firm represented stockholder of the debtor);artter of Baldrin;-United Corporation. 45 B.R. 378 (Bankr. S.D. Ohio. 1983) (law firm

was not permitted to represent debtors for specific insurance purposes while also represent-ing certain nonmanagement directors of the debtors); In re Coastal Equities. Inc.. 39 B.R.304 (Bankr. S.D. Cal. 1984) (attorney represented both debtor and individual who was
president and sole shareholder of debtor); In re Sambos Restaurants. 20 B.R. 295 (Bankr.C.D. Cal. 1982) (attorney represented corporate debtor in possession and law firm repre-sented a corporation owning all issued and outstanding preferred stock of the debtor).The general theme of the foregoing cases is also applicable to partnership debtors and
their general partners. In In re D.L. Enterprises, 89 B.R. 107 (Bankr. C.D. Cal. 1988). in
reducing requested fees, the Court stated: "An attorney is at peril when simultaneouslyrepresenting a partnership and its general partner. The attorney will always be suspect in
the eyes of creditors and limited partners as sometimes subordinating the interests of thepartnership to benefit the general partner. An attorney who does that is just asking for
trouble." 89 B.R. at 110- I1. See also In re W.F. Developmeni Corp., 905 F.2d 883, 884
(5th Cir. 1990). cert. denied sub nom, W.F. Development Corp. v. Office of U.S. Trustee,11l S. Ct. 1311 (1991): In re TMA Associates. Ltd.. 21 B.C.D. 1569 (Bankr. D. Colo.1991): In re Kuykendahl Place Associates. Ltd., 112 B.R. 847, 850 (Bankr. S.D. Tex.1989) ("The duty and loyalty of the attorney is to the debtor and not to the partners or
individuals that control the partners of the debtor.").56. 33 BR. 212 (W.D. Pa. 1983).57. Similarly, in In re Stamford Color Photo. Inc.. 98 B.R. 135 (Bankr. D. Conn.1989). the court permitted the simultaneous representation of a debtor-in-possession and its

president and sole officer. In so doing. the Court opted for the standard set forth by the
First Circuit in In re Martin (n. 20, supra) to the effect that a potential conflict is insuffi-cient to disqualify counsel absent some showing of an actual conflict. The Court also notedthat the president in this case was not involved in his own bankruptcy proceeding as was

the case in some cases which have prohibited such dual representation.
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identify a conflict of interest arising from prior representation, but themoving party must demonstrate that the conflict must be materially ad.verse to the estate, its creditors or security holders."" Moreover, theparty seeking to disqualify opposing counsel carries the burden of estab-lishing that counsel's continuing representation would violate the ModelRules.8f9
Finally, on a somewhat related issue, it has been held that a debtor isnot entitled to "hybrid representation" whereby he represents himselfpro se while represented by counsel at the same time.o

G. MAY ONE LAw FIR.\! REPRESENT AFFILIATED
DEBTORS?

A difficult problem arises in dealing with representation of multipledebtors in Chapter I I reorganizations. On one hand, if cases are consoli-dated for administrative purposes, it may not seem logical to require achief executive officer to have to consult with a different attorney whendealing with each one of the affiliated companies. On the other hand, ifthe affiliates have claims against each other, as will often be the case,many of these affiliates will be in a debtor-creditor relationship which, atleast theoretically, is adversarial.
In spite of the clear possibilities for denial of multiple representationin such cases, one commentator has suggested that 'employment of pro-fessionals in Chapter I I multiple corporation cases should be interpretedto allow the widest possible latitude in order to permit flexibility in oper-ation of the businesses. Special problems requiring special treatmentshould be dealt with as they are raised by parties in interest.""'Despite the obvious chances for the existence of a conflict of interestwhen one attorney represents multiple affiliated debtors, such representa-tion is not unusual. However, courts have tended to view this situationmore strictly when one debtor in bankruptcy is a creditor of another. Infact, courts have typically disqualified law firms in such situationswhether the conflict is actual or merely potential."' For example, in In re

58. In re Quakertown Glass Co., 73 B.R. 468. 469 (Bankr. E.D. Pa. 1987). Accord Cle-Ware Industries. Inc. v. Sokolsky. 493 F.2d 863 (6th Cir. 1974); In re Hurst LincolnMercury. Inc.. 80 B.R. 894, 897 (Bankr. S.D. Ohio 1987); In re Guy-Apple Mason Con-tractor. Inc., 45 B.R. 160. 167-68 (Bankr. D. Ariz. 1984). In permitting representation inthese cases, courts often focus on the perceived wasteful expense to the estate of introduc-ing new counsel to the case.
59. See. e.g., Kroungold v. Triester. 521 F.2d 763 (3rd. Cir. 1975).60. See, e.g., In re Trinsey. 115 B.R. 828, 832-34 (Bankr. E.D. Pa. 1990).61. Shapiro, Ethics and Professional Responsibilities, ALI-ABA Course of BusinessBankruptcies: Recent Developments and Trends (1987).62. See, e.g.. In re Al Gelato Continental Desserts. Inc., 99 B.R. 404 (Bankr. N.D. Ill.1989) (disqualification and sanctions for simultaneous representation or corporate debtorand its president, who was also a debtor, and who was a substantial unsecured creditor ofthe corporate debtor); In re Lee. 94 B.R. 172 (Bankr. C.D. Cal. 1988) (individual debtor's
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Michigan General Corporation,s3 in response to the argument that itwould be too expensive to retain separate counsel for each debtor, theBankruptcy Court stated:

There is no showing that the services of [the law firm] would be economi-cal. Whether reasonable fees would be sought is only part of the problem.When counsel lacks undivided loyalty, any fee made may be excessive. It isno economy to forego maximizing the value of an individual estate becausean unrevealed or competing interests would be thereby impaired. It is falseeconomy to burden that estate with the expense of attorney fees spent in aneffort to maintain the group if there is no concomitant benefit."
The Court also noted that a motion had been filed for substantive con-solidation which may "vitally affect substantive rights of parties in inter-est." The Court feared that "the question of whether [substantive consol-idation] would be in the best interests of a single estate and its creditorsalone may very well have been considered secondary to other, ostensiblylarger interests."" Based on the foregoing and on the Court's obviousannoyance with the law firm's lack of disclosure of the potential conflictof interest, the Court ordered the law firm to immediately cease its rep-resentation of the estates and it denied the firm all compensation.A contrary (though arguably distinguishable) result was reached in Inre O.P.M. Leasing Services." In this case, a single trustee and his attor-ney were appointed to oversee five related Chapter II reorganizationcases. A full disclosure of potential conflict of interests was made to theCourt. The Court held that the mere fact of multiple representation wasinsufficient to disqualify an attorney unless an actual conflict could be

offer to waive claim against corporate debtor was unavailing as any such claim was anasset of the estate under §541 of the Bankruptcy Code, and thus belonged to the creditorsof the individual debtor); In reStar Broadcasing, Inc., 81 B.R. 835 (Bankr. D.N.J. 1988);In re Hoffman. 53 B.R. 564 (Bankr. W.D. ArL 1985). Of course, as discussed abovemany courts have held that a conflict cannot be potential anyway, particularly when onedebtor is a creditor of another.
In In re Lee. supra. the Court adopted the presumption that it is improper, in relatedcases, to appoint ( l) a single trustee. (2) a single creditors' committee, (3) the same coun-sel for the trustees, committees or debtors-in-possession under any one or more of the fol-lowing crcumstances:

(a) Where creditors of the debtors have dealt with such debtors as an economic unit(which may be reflected in guaranties and subordination agreements);
(b) Where there is a substantial overlap of creditors;
(c) Where the affairs of the respective debtors appear to be substantially entangled:(d) W 'here assets have been transferred from one debtor to another in transactionsthat do not appear to be at arm's length,
(e) Where piercing of the corporate veil of one of the debtors is necessary to protectthe rights of creditors of another debtor. 94 B.R. at ISO.63. 77 B.R. 97 (Bankr. N.D., Tex. 1987).64. Id.. at 103.

65. Id., at 104.
66. 16 B.R. 932 (Bankr. S.D.N.Y. 198?).
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shown. The Court stated:

The rule is that mere allegations of a conflict of interest on the part of a
trustee and/or his counsel, constitute an insufficient basis for disqualifica-
tion, particularly where there is no actual or potential injury to the estates
or interests of creditors. . .. Here the conflict is decidedly more apparent
than real and there is no impropriety in the same attorney representing
multiple related debtors under the guidance of a single trustec.'7

The "wait and see" approach has also been adopted in several other
cases, most of which have approved the employment of one attorney for
multiple debtors." Often courts are influenced by considerations of econ-
omy to the estate and the familiarity with all aspects of the debtor's
condition which a single attorney can bring to the case.

The Michigan General case appears to be in the minority to the extent
that it seems to advocate an automatic prohibition upon representation
of multiple related debtors by one attorney. However, that the Court was
clearly displeased with the law firm's failure to disclose the potential
conflict (calling it a "matter of greatest significance") and it may well
have grounded its holding on this consideration." For the most part how-
ever, the most commonly applied rule seems to be that one attorney can
represent separate but related debtors as long as no actual conflict of
interest is shown to exist.70

67. Id.. at 941.
68. In In re Vanderbilt Associates. Ltd. 117 B.R. 678 (D. Utah 1990). a law firm

sought approval to represent two limited partnerships in Chapter II bankruptcy proceed-
ings, although they had the same general partner (who had separate representation). The
Bankruptcy Court held that such dual representation was impermissible, due in part to the
fact that, under §723(a) of the Code, each partnership debtor might have a claim against
the common general partner. The District Court reversed however, holding that, by virtue
of §103(b) of the Code, subchapters I and 11 of Chapter 7 (which include §723(a)) were
applicable only in a case under Chapter 7, and thus would not apply to a Chapter II
proceeding. Although the Bankruptcy Court identified several other conflicts raised by the
dual representation, the District Court considered them all to be potential only, and not
actual.

Other cases allowing representation of affiliated debtors include In re International Oil
Compant. 427 F.2d 186. 187 (2nd Cir. 1970); Katz v. Kilsheimer, 327 F.2d 633 (2nd Cir.
1964): In re Guy Apple Mason Contractor. Inc., 45 B.R. 160, 166 (Bankr. D. Ariz. 1984);
In re General Coffee. Inc., 39 B.R. 7, 8 (Bankr. S.D. Fla. 1984); In re lorizzo, 35 B.R.
465, 468 (Bankr. ED.N.Y. 1983); In re Concept Packaging Corp., 7 B.R. 606. 609
(Bankr. S.D.N.Y. 1980).

69. While not citing Michigan General, the court in In re Amdura Corp., 121 B.R. 862
(Bankr. D. Colo. 1990), though expressing sympathy for the plight of affiliated debtors
with common counsel, also appeared to advocate a per se prohibition on such multiple
representation. The Court stated that 'the realities of the commercial world where one
attorney at one firm routinely provides legal representation to an entire corporate family"
must give way to the mandates of the Bankruptcy Code and its requirement that each
debtor be treated as a separate corporate entity with its own assets and obligations to
creditors. The Court also appeared to have been influenced by the inter-corporatce obliga-
tions which existed in that case.

70. As with other areas involving conflicts of interest, courts have examined the issue of



No. 2 ETHICS AND BANKRUPTCY LAW 169

H. DO THE BANKRUPTCY CODE AND BANKRUPTCYRULES APPLY WHEN A THIRD PARTY IS FUNDINGCOUNSEL FEES?

In some cases, potential debtors and attorneys have arranged for pay-ment or guarantee of counsel fees by third parties (typically, but notalways, an insider of the debtor such as an officer, shareholder or generalpartner). This frequently occurs because the debtor may not have thefunds to pay a retainer to prospective counsel. Does such an arrangementpermit circumvention of the requirements of Sections 3 27(a) and 329 ofthe Code, Bankruptcy Rule 2014(a) concerning disclosure?7"Some courts address this issue by focusing on the preliminary issue ofwhether these provisions are applicable at all. Generally, they have heldthat, while third party payments are permissible, they do not allowavoidance of the requirements which would otherwise be applicable if thedebtor itself were funding counsel fees. In In re BOH! Ristorante, Inc.,72counsel fees were paid by the debtor's ex-wife. No court approval wassought for employment as required by Section 327(a). The Court firstnoted that payment of all fees is initially subject to court review underSection 3 29(a), regardless of source." The Court then held that an at-torney for a debtor should be subject to all of the disinterestedness re-quirements of Section 327(a) as well, even if the fees were paid by athird party.
The result in BOH! Ristorante can be justified on several bases. First,Bankruptcy Rule 2014(a) specifically requires, in connection with a

representation of multiple debtors on their own initiative. For example, in In re MichiganGeneral. supra. the law firm attempting to represent multiple debtors was eventually dis-qualified after "the Court became concerned" about the multiple representation. There wasno evidence of any objection to this representation by a reorganization committee or anyparty in interest.
71. The parameters of an attorney's disclosure requirements as set forth in BankruptcyRule '014(a) are discussed in the following section.72. 99 B.R. 971 (9th Cir. BAP 1989).73. Section 329(a) of the Code provides as follows:

Any attorney representing a debtor in a case under this title, or in connection withsuch a case. whether or not such attorney applies for compensation under this title,shall file with the court a statement of the compensation paid or agreed to be paid.if such payment or agreement was made after one year before the date of the filingof the petition, for services rendered or to be rendered in contemplation of or inconnection with the case by such attorney, and the source of such compensation.See also. In re Walters, 868 F.2d 665. 668 (4th Cir. 1989); In re Land. 116 B.R. 798, 805(D. Colo. 1990); In re Furniture Corporation of America, 34 B.R. 46, 46 (Bankr. S.D. Fla.1983).
Section 329(a) of the Code represents a change from Section 60(d) of the BankruptcyAct which restricted review of attorney's fees to 'any payment . . . by the bankrupt."Based on this provision, a number of courts declined to review third party funding arrange-ments in bankruptcy proceedings. See. e.g., In re O'Bannon, 484 F. id 864 (10th Cir.1973); In re D.H. Oaermyer Telecasting Co.. 77 B.R. 128. 170 (Bankr. N.D. Ohio 1987).
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court order approving employment under Section 327, that an employ-ment application set forth "any proposed arrangement for compensa-tion." Thus, the drafters of the Code appeared to be contemplating thepossibility of third party payment in connection with a Section 327(a)order. Moreover, there does not appear to be any logical reason why thedual Section 327(a) requirements of "no adverse interest" and disinter-estedness should not apply simply because the fees are not being paid bythe debtor.

One issue which can arise in third party payment situations regardsthe extent to which the third party funds are considered property of theestate. In In re BOH! Ristorante. Inc., supra, the Court found that theex-wife's payment was intended purely as a gift to the debtor. Therefore,despite the finding as to the applicability of Section 327(a), the Courtheld that estate funds were not involved. Thus, counsel fees were deniedunder Section 329(b) only to the extent they were "excessive.""7By contrast, in In re Lands7 even though BOH' Ristorante was citedwith approval as to the applicability of Section 327(a) in these cases, theBankruptcy Court made a factual finding that the third party funder didhave an expectation of repayment, and that the payments made shouldbe considered estate property. In this case, the Court considered full de-nial of fees to be appropriate."
Other cases have implicitly assumed the applicability of Section327(a), and jumped directly to the issue of whether counsel may be em-ployed at all when there is a third party funder or guarantor. These casesdo not focus on Section 327, but instead consider the relationship of thefunder to the debtor to decide whether or not that relationship creates animpermissible conflict of interest. Some cases have advocated a per se

74. 99 B.R. at 974. Section 329(b) provides:
If such compensation exceeds the reasonable value of any such services, the courtmay cancel any such agreement., or order the return of any such payment, to theextent excessive. to-
(I) the estate, if the property transferred -(A) would have been property of the estate; or(B) was to be paid by or on behalf of the debtor under a plan under chapter 11,12, or 13 of this titkl; or
(2) the entity that made such payment.

In Mataer of Hargis. 887 F.2d 77 (5th Cir. 1989). an attorney was paid for post-petitionservices with life insurance proceeds received by the debtor more than 180 days after thebankruptcy filing. The Fifth Circuit first noted that these proceeds were not property of theestate by virtue of II US.C. §541(a)(5)(C). Then, in reversing both the Bankruptcy Courtand District Court. the Fifth Circuit held that §329(b) was essentially inapplicable to thissituation, and that the lower court had no authority to order disgorgement of counsel feespursuant to this section. Id.. at 79. This holding was despite the fact that the attorney wasconsidered to have made improper disclosures. The Court did indicate, however, that thebankruptcy court could have disqualified counsel altogether if it so chose, presumably onaccount of non-compliance with §327. Id. at n. 1.75. 116 B.R. 798 (D. Colo. 1990).
76. See also In re Trinsey. 115 B.R. 828, 834-36 (Bankr. E.D. Pa. 1990) (fees paid by adebtor corporation of which individual debtor was sole shareholder were disallowed).
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prohibition on employment where fees were paid or guaranteed by acreditor or insider," while others have advocated a more flexible case-by-case approach.7e

An example of the latter line of cases is In re Kelton Motors. Inc.,7" inwhich the Court engaged in a thorough examination of the propriety ofthird party funding generally. The Court first noted the possible tensioncreated by this situation:

Many small corporations facing the threshold of the Bankruptcy Court de-pcnd upon their key, and many times solvent, insiders to fund the debtor'sbankruptcy attorney for the latter's undertaking of vital pre- and post-bank-ruptcy representation. We counterbalance this pragmatic view with an obli.gatory uncharitable view, such an arrangement may be leaving the prover-bial fox in charge of the hen house. We must be assured the Orwellian eye,the scowling mien, and the inquiring mind of debtor's counsel is focusedwhere it should be -on the debtor's interests."

The Court then proceeded to condition third party funding on a numberof conditions precedent, including (I) full disclosure, (2) consent by thedebtor, and (3) independent counsel for the funder. Of course, the re-quirement of separate counsel can lead to anomalous results."

77. In Jarter of Global Inrernauional Airways Corp.. 82 B.R. 520 (Bankr W.D. Mo.1988). a law firm sought compensation for services rendered to a Chapter II debtor. TheCourt found that the CEO had paid the initial retainer, a fact not disclosed in the originalapplication. The Court concluded that the CEO's payment to the debtor's attorney createda conflict of interest:

fT]he substance of the transactions are clear. The applicant law firm had been paid.or [was] in the process or being paid, by [the CEO] at the times in question andowed fits] primary allegiance to him. not to the bankruptcy estate from which theynow have the temerity to seek recompense on the contention that they have renderedservices 'in aid of administration of the estate.' 82 B.R. at 523.Accord. In re Glenn Electric Sales Corp.. 89 B.R. 410, 417-18 (Bankr. D.N.J. 1988): In
re Marine Power and Equipment Co.. Inc.. 67 B.R. 643. 651 (Bankr. W.D. Wash. 1986);In re WPMK. Inc.. 42 B.R. 157. 163 (Bankr. D. Ha. 1984) (-an attorney representing adebtor should not receive payment. either directly or indirectly, from any of the creditors");In re 765 Associates 14 B.R. 449, 451 (Bankr. D. Ha. 1981) ("an attorney representing a
general partnership should not render advice to the general partners nor receive compensa-tion from a corporation controlled by a general partner."). See also In re Senior G and AOperating Co.. Inc.. 97 B.R. 307 (Bankr. W.D. La. 1989) (a case reaching the same resultas the foregoing cases even though the insider had merely guaranteed the debtor's counselfees).

78. See. e.g.. In re Waterfall Village of Atlanta. Ltd.. 103 B.R. 340. 345 (Bankr. N.D.Ga. 1989): In re Tiffany Square Assoc.. 103 B.R. 337. 339 (Bankr. N.D. Ga. 1989) (coun-sel fees paid by a subsidiary of the debtor which held a controlling interest in the debtor'smajor unsecured creditor); In re Olson, 36 B.R. 74. 76 (Bankr. D. Neb. 1983).79. 109 B.R. 641 (Bankr. D. Vt. 1981).80. 109 B.R. at 658.
81. In Section I. F. above. we discussed the difficulties which can arise when attorneysattempt to represent both a debtor and one of its insiders. If the insider then attempts to

pay for the fees of debtor's counsel. the problems may only be compounded. In A Feast For
Lawyers Sol Stein's angry-and often enlightening - diatribe against the bankruptcy pro-
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1. WHAT ARE THE PARAMETERS OF AN ATTORNEY'S
DUTY TO DISCLOSE POTENTIAL CONFLICTS?

Bankruptcy Rule 2014(a) requires that any application for employ-ment disclose "any proposed arrangement for compensation, and, to thebest of the applicant's knowledge, all of the person's connections with thedebtor, creditors, [and] any other party in interest."Not surprisingly, there have been a significant number of cases whichhave addressed the scope of an attorney's disclosure duty. Also not sur-prisingly, courts get very upset when they feel that counsel has been lessthan candid in disclosing potential conflicts. In fact, courts typically ana-lyzed this issue entirely separately from the issue of whether or not aconflict of interest actually existed in the first place. As stated by oneCourt: "Failure to disclose the facts giving rise to a conflict of interestmay be grounds for denial of compensation wholly apart from the act ofrepresenting conflicting interests."ea
Virtually every court addressing this issue has emphasized the impor-tance of the disclosure obligation, and the more, the better. Accordingly,the easy advice would be to have counsel disclose all affiliations with thedebtor and/or its creditors and any other information which could con-ceivably indicate the presence of a potential conflict. Moreover, in the-ory, the easy advice is the right advice. In practice, however, the matteris obviously not that simple. First, attorneys who are aware of potentialconflicts may have far more interest in being employed than in satisfyingthe judge's definition of appropriate ethical conduct. Thus, there is a nat-ural incentive either to comply with this provision in a minimal way, orto avoid it altogether, even at the risk of sanctions.15

cess generally and Chapter II specifically, the author recognizes the initial appeal - butultimate inadvisability - of this tactic:
One temptation that besets a lot of executives in closely held companies is to usetheir own instead of a company's money for a retainer, which is a real no-no.What's important to recognize is that it's a mighty temptation for someone who haslived life as a CEO to solve a financial problem out of its own resources. After all,he will surely get it back . . .
Wrong. For one, the executive lending the money may never see it again. Two.there's a chance that that executive will have to hire another law)er to represent hispersonal interests as they may differ from the company's interests (believe me. I'vebeen there), and he will then be in the peculiar position of having paid with his ownmoney the lawyer who may be opposing him in court. A Feastfor Lawyers, at p.9.82. In re Guy Apple Masonry Contractor. Inc., 45 B.R. 160. 163 (Bankr. D. Ariz.1984). Accord, In re Pierce. 809 F.2d 1356, 1363 (8th Cir. 1987); In re Al Gelato Conti-nental Desserts. Inc.. 99 B.R. 404, 409 (Bankr. N.D. 111. 1989); In re BES Concrete Prod-ucts. Inc., 93 B.R. 228. 237 (Bankr. E.D. Cal. 1988); In re Sixth Avenue Car Care Center,81 B.R. 628. 632 (Bankr. D. Colo. 1988); In re Gray. 64 B.R. 505, 508 (Bankr. E.D.Mich. 1986); In re S and T Industries. Inc., 63 B.R. 656, 657 (Bankr. W.D. Ky. 1986). Inre Coastal Equities. Inc.. 39 B.R. 304 (Bankr. S.D. Cal. 1984).83. As stated by one commentator: -Because attorneys may be denied the opportunity torepresent their client from the outset, many downplay their prior dealings and bury the
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Second, although courts often pay lip service to the possibility of deny-ing fees for failure to disclose, this sanction is rarely imposed in practicewhen the court ultimately finds that no conflict of interest or other ethi-cal violation existed. 8 ' Thus, while there is evidence that non-disclosureor inappropriate disclosure may affect the severity of the sanction, it doesnot appear to create the sanction by itself."'

III. DEBTORS AND ISSUES OF
CONFIDENTIALITY

A. INTRODUCTION

The attorney-client privilege applies just as fully when a corporate orindividual debtor is in bankruptcy as when it is outside of bankruptcy."There is nothing in the general privilege rules which would create anexception to their existence merely because an entity has filed for bank-ruptcy. Further, the question of whether the privilege attaches in anygiven case is a question of fact which cannot be decided in the abstract."'The only relevant Bankruptcy Code provision regarding this issue isSection 54 2(e) which states:

Subject to any applicable privilege, after notice and a hearing, the courtmay order an attorney, accountant or other person that holds recorded in-formation, including books, documents, records, and papers relating to thedebtor's property or financial affairs, to turn over or disclose such recordedinformation to the trustee. (emphasis added).

information in the back pages of their application. Since sanctions are neither uniform norabsolute, these underhanded practices many times pay off.- Brothers, DisagreementAmong the Districts: Why Section 327ta) of the Bankruptcy Code Needs Help, supra. n.5. at 1737. Of course, in many other cases, there is no disclosure of potential conflicts atall. frequently on the theory that, in the attorney's own opinion, no conflict existed in thefirst place.
84. Several courts have interpreted the Guy Apple Masonry case, supra. n. 82, as auto-matically requiring denial of compensation merely because of non-disclosure. These courtshave then proceeded to criticize that result, instead espousing a flexible case-by-case stan-dard dependent on the facts of each case. See, e.g.. In re Roberts. 75 B.R. 402, 412 (D.Utah 1987); In re Ochoa. 74 B.R. 191, 194 (Bankr. N.D.N.Y. 1987). These cases appearto have misread Guy Apple Masonry however. because the court in that case did not ap-pear to favor such automatic denial in the first place.85. By the same measure, when there has been full disclosure in cases where a conflictdoes exist. courts may appreciate that disclosure, but there is little evidence to suggest thatthey will change their findings of fact or conclusions of law merely because of thedisclosure.

86. See, e.g., In re O.P.M. Leasing Services Inc., 670 F.2d 383, 385 (2nd Cir. 1982).\While outside the scope of this article, those interested in the scope of the accountant-clientprivilege in bankruptcy are referred to Bankruptcy Judge Guy Cole's article. State-CreatedAccountant-Client Privilege in Bankruptcy Proceedings, Bankruptcy Update 1990, 64thAnnual Mleeting of the National Conference of Bankruptcy Judges, at 8-3.87. See, e.g., Trammel P. United States, 445 U.S. 40, 47 (1980); Matter of Baldwin-United Corporation 38 B.R. 802, 804 (Bankr. S.D. Ohio 1984).



174 COMMERCIAL LAW JOURNAL VOL. 97

The legislative history to this section states that the duty of an attorneyor the professional to turn over papers to the trustee "is subject to anyapplicable claim of privilege, such as the attorney-client privilege."""While it is clear that the attorney-client privilege may exist in bank-ruptcy in the first instance, the more difficult issue involves the scope ofthe privilege as against a trustee in bankruptcy. The legislative history toSection 542(e) states that "the extent to which the attorney-client privi-lege is valid against the trustee is unclear under current law and is left tobe determined by the courts on a case-by-case basis.""

B. WHAT EFFECT DOES THE APPOINTMENT OF A TRUSTEE
IN BANKRUPTCY HAVE ON THE ATTORNEY-CLIENT
PRIVILEGE?

In the Supreme Court case of Commodity Future Trading Commis-sion v. Weintraub,"o the Commodity Future Trading Commission wasinvestigating whether the debtor, Chicago Discount Commodity Brokers("CDCB"), had engaged in certain securities violations. As part of itsinvestigation, the Commission sought certain testimony from GaryWeintraub, the former attorney to the debtor. Weintraub appeared forhis deposition but refused to answer many questions on the grounds ofCDCB's attorney-client privilege.
In response to Weintraub's assertion of the privilege, the Commissionobtained a letter from the trustee for the debtor in which the trusteewaived "any interest I have in the attorney/client privilege possessed by[CDCB] for any communications or information occurring or arising onor before [the date of my appointment as receiver]."'"
The issue before the court was whether the trustee had the power towaive pre-bankruptcy communications between the debtor and its attor-ney. The Supreme Court held that the trustee could waive the pre-bank-ruptcy attorney-client privilege. The Court first noted that, outside ofbankruptcy, "when control of a corporation passes to new management,the authority to assert and waive the corporation's attorney-client privi-lege passes as well.""' The Court also noted that Section 542(e) was notdispositive. After citing the legislative history to this section, the Courtconcluded that the "subject to any applicable privilege" clause was"merely an invitation for judicial determination of privilege questions.""In analyzing the relative powers and duties of the trustee versus thatof the debtor's directors, the Court concluded that the trustee has "wide-ranging management authority over the debtor" while, in contrast, "the

88. See H. R. No. 95-595, 95th Cong. Ist Sess. 369-70 (1977).89. 124 Cong. Rec. HI 1. 097 (September 28. 1978); S17, 413 (October 6. 1978).90. 105 S. Ct. 1986 (1985).
91. Id.. at 1990.
92. Id.. at 1991.
93. Id.. at 1992.
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powers of the debtor's directors are severely limited."'4 The Court foundthat to give the debtor's directors the sole power to waive the privilege"would frustrate an important goal of the bankruptcy laws. In seeking tomaximize the value of the estate, the trustee must investigate the con-duct of prior management to uncover and assert causes of action againstthe debtor's officers and directors."s5Based on these considerations, the Court concluded that "vesting inthe trustee control of the corporation's attorney-client privilege mostclosely comports with the allocation of the waiver power to managementoutside of bankruptcy without in any way obstructing the careful designof the Bankruptcy Code."a-
The Weintraub case mav well have the harmful effect of chilling com-munications between officers and directors of a debtor and the debtor'scounsel. Since the attorney may be forced to disclose the substance ofconversations with insiders of the debtor if a trustee is appointed whowaives the attorney-client privilege, the insiders will be understandablyreluctant to discuss anything with the attorney which could be prejudi-cial to them personally if disclosed at a later date."7A number of interesting privilege issues have arisen as a result of theWeintraub case, as parties attempt to maneuver themselves inside oroutside the parameters of that decision. First, some corporate officershave attempted to argue thea the attorney in question represented thempersonally as well as the debtor, presumably on the theory that the trus-tee's waiver power would not extend to this situation. Obviously, whetheror not such an implied relationship exists depends on the facts of eachcase. However, the courts confronted with this argument thus far havenot found the existence of an implied relationship."Second, does the trustee's waiver power apply when an attorney is en-gaged specifically to give bankruptcy advice?" In Gekas v. Pipin,ioo the

94. Id., at 1993.
95. Id. The Court also stated that it would be "extremely difficult- for the trustee to

conduct its inquiry into the prior arfairs of the debtorif the former management v ere allowed to control the corporation's attorney-clientprivilege and therefore to control access to the corporation's legal files. To the extent
that management had wrongfully diverted or appropriated corporate assets, it could
use the privilege as a shield against the trustee's efforts to identify those assets. Id.,at 1993-94.

96. Id.. at 1994. A number of courts have since relied on Weintraub in allowing a
trustee to waive the attorney-client -rivilege. See. e.g.. In re Blinder. Robinson and Co..
Inc., 123 B.R. 900. 906 (Bankr. D. Colo. 1991); In re Cumberland Investment Corp., 120
B.R. 627, 628 (Bankr. D.R.I. 1990).97. For a general discussion of this issue, see Jacobs, Treatmenm ofthe Corporate At-
torney-Client Privilege in Bankruptcy. 35 AM. U L. REV. 773 (Spring 1986).98. See, e.g.. United States r. Keplinger, 776 F. 2d 678 (7th Cir. 1985) (Court ac-
knowledged that although the subjective belief of the individual must play some role in the
analysis, there must be some "minirnl reasonability" to that belief); In re Cumberland
Investment Corp., 120 B.R. 627 (Bankr D.R.I. 1990).99. Recall that Weintraub did not involve pre-petition communications between bank-
ruptcy counsel and corporate management.
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debtor's president argued that it did not, partly on the grounds that"shifting control of the privilege will impede the candid flow of informa-tion needed for the attorney to afford proper bankruptcy counseling."o10The District Court rejected this argument however, opining that theWeintraub Court would have reached the same result even if confrontedwith this twist on its facts.
Third, if the trustee wants to assert the privilege, may it do so even ifits corporate predecessor could not? In Pryor v. Schneider,1O1 the defend-ants, former shareholders of the debtor corporation, sought to depose thelawyer who represented the debtor and one of the defendants. The Chap-ter 7 trustee asserted the attorney-client privilege on behalf of the law-yer. The Court first noted that the corporation itself could not have as-serted the privilege since "the joint representation exception to theattorney-client privilege applies and neither party may assert the privi-lege against the other as to any communication made with respect tothat transaction.""'° The Court then held that if the corporation itselfcould not assert the privilege, then the trustee could not do so either.

Finally, although it does not appear to have yet come before thecourts, another issue which arises in light of the Weintraub case regardscontrol of the privilege in a Chapter 11 case where there is no trustee.Although the debtor presumably controls the privilege, its control is inits capacity as debtor-in-possession and not in its capacity as a prepeti-tion debtor. In theory, the debtor-in-possession has the obligation to re-tain or waive the privilege only as it may serve the interests of othercreditors, and not its own interest.
In view of the obvious lack of incentive for a debtor-in-possession towaive the privilege when it would merely benefit other parties, but wouldnot inure to its own benefit, one commentator has stated:

I doubt that debtors in possession (or their counsel) can be depended uponto sacrifice their own interests to the interests of the creditors in these cases.But at the very least, it would seem that counsel for the debtor in possessionis under a duty to warn her client that this privilege' which he may enjoywill vanish if there is ever a trustee.1d

100. 69 B.R. 671 (N.D. 111. 1987).
101. Id.. at 673.
102. 106 B.R. 352 (E.D.N.Y. 1989).
103. Id. at 353.
104. Ayer. Hlow to Think About Bankruptcy Ethics. 60 AM BANKR. Li. 355. 389(1986).
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IV. REORGANIZATION COMMITTEES AND
CONFLICTS OF INTEREST

A. SERVING ON THE COMMITTEE

1. Introduction

Section 1102 of the United States Bankruptcy Code, provides for theappointment, by the United States Trustee, of a committee of creditorsand/or equity security holders.105 A creditors' committee "shall ordina-rily consist of the persons, willing to serve, that hold the seven largestclaims against the debtor of the kinds represented on such commit-tee.""' Section 1103(c) of the Bankruptcy Code provides that a commit-tee appointed under Section 1102 may:

(I) consult with the trustee or debtor-in-possession concerning the admin-istration of the case;
(2) investigate the acts, conduct, assets, liabilities, and financial conditionof the debtor, the operation of the debtor's business and the desirabil-ity of the continuance of such business, and any other matter relevantto the case or to the formulation of a plan;(3) participate in the formulation of a plan, advise those represented bysuch committee of such committee's determinations as to any plan for-mulated, and collect and file with the court acceptances or rejections

105. Section 101(10)(A) of the Code defines a "creditor" as an "entity that has a claimagainst the debtor that arose at the time of or before the order for relief concerning thedebtor.' Section 101(5)(A) in turn defines "claim" as a "right to payment. whether or notsuch right is reduced to judgment, liquidated, unliquidated, fixed. contingent, matured, un-matured, disputed, undisputed, legal, equitable, secured or unsecured."By virtue of the forgoing. the mere fact that a claim may be disputed does not. by itself,prevent a creditor from sitting on a committee. See, e.g.. In re Grynberg. 10 B.R. 256, 257(Bankr. D. Col. 1981).
106. Section 1102(b)(1). Section 1102(b)(2) makes a similar provision for equity com-mittees. Prior to 1984, the definition of "person" under the Code excluded governmentalunits: " 'Person' includes individual, partnership and corporation, but does not include gov-crnmental units." This meant that agencies such as the Federal Deposit Insurance Corpo-ration could not sit on creditors' committees. See. e.g.. Matter of Baldwin-United Corp., 38B.R. 802. 806 (Bankr. S.D. Ohio 1984). However the Bankruptcy Amendments and Fed-eral Judgeship Act of 1984 added the following proviso to the definition of -person":

Provided, however, that any governmental unit that acquires an asset fromn a personas a result of operation of a loan guarantee agreement, or as receiver or liquidatingagent of a person, will be considered a person for purposes of section 1102 of thistitle. §101(41).
With the dramatic increase in bank and savings and loan failures in the late 19 80's andearly 19 90's, this amendment has taken on added significance. Without it, agencies such asthe Resolution Trust Corporation (which did not even exist as of the 1984 Amendments)and the FDIC would continue to be barred from committee participation as was the case inBaldwin-Unired. Of course, governmental units not falling within the exception have con-tinued to be excluded from committees even after the 1984 Amendments. See. e.g., In reVTV. Inc.. 65 B.R. 278, 279 (Bankr. S.D. Fla. 1986).
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of a plan;
(4) request the appointment of a trustee or examiner under §1104 of thistitle; and
(5) perform such other services as are in the interest of those represented.

The common theme running through the cases addressing the obliga-tions of parties serving on reorganization committees is that such partiesmust fulfill their fiduciary obligations to the class of creditors or interestholders which they have been selected to represent. In assuring that com-mittee members are able to fulfill these obligations, courts have beenparticularly wary of allowing committee members to be placed in a posi-tion whereby they might be subject to conflicting loyalties or interests.For example, in In re Johns-Manville Corp.,'07 the court stated:

[li]t is well-established that a holder of a claim or an equity interest whoserves on a committee undertakes to act in a fiduciary capacity on behalf ofthe members of the class he represents. The Supreme Court has cautionedthat the 'whole body of law' imposes 'the most rigorous responsibilities forfair dealing' on fiduciaries who represent the rights of others. Young v. Hig-bee Co., 324 U.S. 204 (1945).
In the case of reorganization committees, these fiduciary duties are crucialbecause of the importance of committees. Reorganization committees arethe primary negotiating bodies for the plan of reorganization. They re-present those classes of creditors from which they are selected. They alsoprovide supervision of the debtor and execute an oversight function in pro-tecting their constituent's interest. Empowered by Section 1103(c) [of theUnited States Bankruptcy Code] committees . .. [are given] . . . a wide andimportant array of authority indicating the intent to create a significant andcentral role for committees in carrying out a reorganization.
Accordingly, individuals constituting a committee should be honest, loyal,trustworthy and without conflicting interests, and with undivided loyaltyand allegiance to their constituents. Conflicts of interest on the part of rep-resentative persons or committees are thus not to be tolerated. Thus, wherea committee representative or agent seeks to represent or advance the inter-est of an individual member of a competing class of creditors or variousinterests or groups whose purposes and desires are dissimilar, this fiduciaryis in breach of his duty of loyal and disinterested service.'"

The cases addressing the issue of which entities are entitled to serve onreorganization committees bear out the themes discussed in the Johns-Manville case.

2. May One Person Serve on Separate Committees in a Single
Case or Jointly Administered Proceeding?

In certain cases there may be multiple committees, such as a creditors'

107. 26 B.R. 919 (Bankr. S.D.N.Y. 1983).
108. 26 B.R. at 924-925.
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committee and an equity security holders' committee. Other times, theremay be affiliated debtors, each having its own committee. These situa-tions raise the question of the extent to which a single individual mayserve on more than one committee within a single bankruptcy proceed-ing. The only reported case which appears to have directly addressed thisissue is an early Bankruptcy Code case, Matter of Proof of the Pudding,Inc."' There, the Bankruptcy Court, in denying such dual representa-tion, stated that "[tjhose creditors serving on more than one committeewill be called on to represent ofttimes competing interests. Their at-tempts to reconcile these competing interests could very well be to thedetriment of other creditors and the respective debtors.'' While therewere multiple debtors in Proof of the Pudding, it would seem that theCourt's holding would be equally applicable in a case involving a singledebtor having multiple committees. However, the more difficult is-sue-and one which tends to link many of the cases involving ethicalconsiderations in bankruptcy-is whether a potential conflict of interestin this situation should be tantamount to a per se prohibition on dualmembership, or whether each case should be analyzed on its ownmerits."1 '

3. Do Separate But Related Debtors Require SeparateCommittees?

The Bankruptcy Code neither mandates nor precludes multiple credi-tors' committees in a proceeding involving related debtors."' However,under Section 1102(a)(1), in addition to the unsecured creditors' com-mittee, the bankruptcy court "may appoint additional committees ofcreditors or of equity security holders as the United States trustee deemsappropriate.""3 Here the guideline should be to assure adequate repre-sentation of all creditor and equity groups. Although the Code suggeststhat committees will "ordinarily" consist of the seven largest claim orinterest holders,1"" this is not a requirement."'

109. 3 B.R. 645 (Bankr. S.D.N.Y. 1980).1 10. Id.. at 649. The Proof of the Pudding case was cited with approval in In re WhiteMotor Credit Corp.. 18 B.R. 720 (Bankr. N.D. Ohio 1980).111. For example. in White Motor, the Court reached its decision only after demonstrat-ing that actual, and not merely hypothetical, conflicts of interest existed. In Proof of thePudding, on the other hand, the Court did not attempt to demonstrate the specific conflictswhich may have existed. The mere potential for such a conflict was sufficient to requirethat there be no overlapping creditor representation on separate committees. The per seapproach versus the case-by-case approach is further discussed above at Section II.B.112. See. e.g., In re Salant Corp.. 53 B.R. 158, 161 (Bankr. S.D.N.Y. 1985).113. Similarly. §1 102(a)(2) provides that "on request of a party in interest, the courtmay appoint additional committees of creditors or equity security holders if necessary toassure adequate representation of creditors or of equity security holders."114. 11 U.S.C. §1102(b).
115. Prior to the enactment of the Bankruptcy Judges, United States Trustees and Fam-ily Farmer Bankruptcy Act of 1986. there sas a §1102(c) which provided that the bank-ruptcy court could change the size or membership or a committee "if the membership of
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There has been some disagreement among the cases regarding the ap-
propriate interpretation of Section 1102 in cases involving affiliated debt-
ors. Most have held that the court ultimately has discretion both as to
the number and size of the committees, depending on the facts of each
case. For example, in In re ORFA Corp. of Philadelphia," a parent
company and two subsidiaries were in Chapter 11. The Court was
presented with a motion to appoint a creditors' committee for one of the
subsidiaries, even though a committee already existed to serve all three
entities. The Court denied the motion largely on the ground that there
was insufficient evidence that the three debtors had ever been viewed as
distinct entities.1 17

Similarly, in In re Salant,"8 the Office of the United States Trustee
appointed a single creditors' committee composed of seventeen creditors
of three affiliated debtors. A union group applied to have a separate Em-
ployee Creditors' Committee appointed on the grounds that the interests
of the non-management employees were too diverse from the interests of
the general trade and institutional creditors to be adequately represented
by the creditors' committee. The Court held that the employees' claims
were not large enough to warrant a separate committee. Instead, the
Court exercised its option to add three employees to the existing
committee."

Despite the foregoing cases, some courts have held that in cases involv-
ing multiple debtors. separate committees are either required per se, or
at least presumptively required. In In re White Motor Credit Corp.,'20

the Court stated that "as a matter of law," Section 1102 of the Code
requires that each case have its own court-appointed creditors'
committee."21

such committee [wasl not representative of the different kinds of claims or interests to be
represented." This provision became unnecessary when authority to appoint committees
was vested with the United States trustee and not the bankruptcy court.

116. 121 B.R. 294 (Bankr. E.D. Pa. 1990).
117. Id.. at 297.
118. 53 B.R. 158 (Bankr. S.D.N.Y. 1985).
119. See also, In re HcLean Industries. Inc., 70 B.R. 852, 861-62 (Bankr. S.D.N.Y.

1987). A number of cases, while not involving multiple debtors, or requests for additional
committees specifically for that reason, have nevertheless emphasized the bankruptcy
court's discretion in this area. Not coincidentally, requests for multiple committees have
arisen in some of the largest bankruptcy cases yet filed in this country. These cases (most
of which have denied requests for additional committees in single creditor cases) include In
re Sharon Steel Corp.. 100 B.R. 767 (Bankr. W.D. Pa. 1989); In re Public Service Com-
pany of .Vew Hampshire. 89 B.R. 1014 (Bankr. D.N.H. 1988); In re Johns-.fanville. 68
B.R. 155, 163 (S.D.N.Y. 1986); In re Baldwin-United Corp, 45 B.R. 375. 376 (Bankr.
S.D. Ohio 1983); In re Shaffer-Gordon Associates. 40 B.R 956, 958-59 (Bankr. E.D. Pa.
1984); In re Daig Corp.. 17 B.R. 41 (Bankr. D. Minn. 1981). In In re Texaco. Inc., 79
B.R. 560, 562 (Bankr. S.D.N.Y. 1987). there was a single general unsecured creditors
committee for three related debtors. although the Court did not specifically discuss the
propriety of this procedure. The issue of the permissibility of conflicts among creditors
within a committee is discussed more fully in the following section.

120. 1 B.R. 720 (Bankr. N.D. Ohio 1980).
121. Id.. at 722. The Court opined that "creditors of one debtor cannot be presumed to
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A case finding broader support than White Motor is In re ParkwayCalabasas Ltd..122 In that case, the Court was frustrated by the lack ofopposition to the debtors' motion for substantive consolidation, which op-erated to the detriment of one of the debtors. Accordingly, sua sponte,the Court stated in dictum that there must be a presumption against theappointment of a single committee or trustee in multiple debtor cases inany of the following circumstances:

(a) Where creditors of the debtors have dealt with such debtors as aneconomic unit (which may be reflected in guaranties and subordinationagreements);
(b) where the affairs of the respective debtors (as reflected in inter-debtoraccounts, jointly owned assets, guarantees, subordination agreements, orshared officers, directors or owners) appear to be substantially entangled;(c) where assets have been transferred from one debtor to another intransactions that are not at arm's length;(d) where piercing of the corporate veil of one of the debtors is necessaryor advisable to protect the rights of creditors of another debtor."'1

4. May Creditors Within a Committee Have Interests WhichConflict With Those of Other Committee Members or of theDebtor?

A related, but conceptually distinct, issue from that addressed in theprevious section is the extent to which a creditor or interest holder in asingle-debtor proceeding may serve on a committee when such creditorhas views which are either (a) opposed to other committee members re-garding the debtor's fate (even if all such creditors are similarly situ-ated) or (b) opposed to the debtor's own views regarding reorganizationstrategy.1 24 Most courts (though not all, as will be seen) have held thatopposing interests within a committee or between the debtor and thecommittee member are acceptable, so long as the committee membersfulfill their fiduciary duty to those they represent. Thus, in Matter ofSchatz Federal Bearings Co. Inc.,124 in allowing the debtor's labor unionto serve on the creditors' committee, the court stated:

have a material or other qualifying interest in the assets or future of an affiliated debtor."
Id. The only cases which have cited White Motor have both declined to follow its holding.
See In re ORFA Corp. of Philadelphia. supra. n. 116; In re UcLean Industries. Inc., 70
B.R. 852. 861-62 (Bankr S.D.N.Y. 1987). supra, n. 119.122. 89 B.R. 232 (Bankr. C.D. Cal. 1988).123. 89 B.R. at 835, n. 3. The Parkway Calabasas case has since been cited with ap-

proval in several cass, including In re BH and P. Inc.. 103 B.R. 556. 570-72 (Bankr.
D.N.J. 1989) (Court added intra-debtor claims as a fifth circumstance where it would be
Presumptively inappropriate to have common fiduciaries or professionals), affd, 119 B.R.
35 (D.N.J. 1990).

124. The issue of whether a competitor of the debtor may sit on a committee is dis-
cussed in the following section.

125. 5 B.R. 543 (Bankr S.D.N.Y. 1980).
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[l]n many instances the interests of creditors who are also members of theOfficial Creditors Committee are not parallel to one another, or to thedebtor. Some creditors may desire to continue the debtor's business as asource of supply or as a customer, while others may wish to liquidate thedebtor rather than accept anything less than a 100% distribution."'

Courts have also allowed creditors to serve on committees even when
they have an articulated antipathy towards the debtor's reorganization
efforts. For example, in In re M.H. Corporation," an attorney repre-
senting several committee members in a Chapter I I reorganization
stated, at a meeting of creditors, that "he and his clients would object toany plan the debtor proposes, and would just as soon see the case pro-ceed as a Chapter 7 liquidation, for they feel that the debtor would notlive up to anything.""" When the debtor objected to the presence of thisattorney on the creditors' committee, the Court (after noting that adebtor does not have standing in the first place to challenge the composi-
tion of a creditors' committee) held that as long as any committee mem-
ber was representative of certain creditors, its appointment to the com-mittee would not be denied. 129

Some courts have allowed creditors with conflicting interests to serveon a committee only so long as the conflict with the debtor was merelyspeculative and not actual. For example, in Matter of Enduro Stainless,Inc.,1 30 the Court, relying on In re Altair Airlines,'' held that the
United Steelworkers Union was entitled to be appointed to the unsecured
creditors' committee. The Court noted that to deny the Union's motion

126. Id., 5 B.R. at 548. Accord. In re Algair Airlines Inc., 727 F.2d 88. 90 (3rd Cir.1984) ("Conflicts of interest [among committee members] are not unusual in reorganiza-tions. Materialman creditors, for example. may sometimes prefer to forego full payment forpast sales in hopes of preserving a customer, while lenders ma% prefer liquidation andprompt payment"); In re Sharon Steel Corp.. 100 B.R. 767, 777 (Bankr. W.D. Pa. 1989);In re Public Service Company of Vew Hampshire, 89 B.R. 1014. 1019 (Bankr. D.N.H.1988) ("The existence of strong and diverse views is not per se a disqualification for serviceon a creditors' committee in a chapter II proceeding."); In re McLean Industr:es, Inc., 70B.R. 852, 861 (Bankr. S.D.N.Y. 1987): In re Northeast Dairy Co-Op Federation. 59 B.R.531. 533 (Bankr. N.D. N.Y. 1986): Matter of Baldwin-United Corp., 45 B.R. 375, 376(Bankr. S.D. Ohio 1983).
127. 30 B.R. 266 (Bankr. S.D. Ohio 1983).
128. Id., at 267. In this regard. it has been held that a committee has standing to objectto a plan of reorganization even when the committee's constituent members vote in favor ofthe plan. See In re Central Medical Center. Inc., 122 B.R. 568. 570-71 (Bankr. E.D. Mo.1990).
129. Accord, In re Microboard Processing. Inc.. 95 B.R. 283. 286 (Bankr. D. Conn.1989) (debtor's inability to negotiate with certain committee members regarding Formula-tion of a plan was insufficient grounds to justify their removal from the committee); In reDaig Corp.. 17 B.R. 41. 43 (Bankr. D. Minn. 1981) ("[Tjhe creditors' committee is notmerely a conduit through whom the debtor speaks to and negotiates with creditors gener-ally. On the contrary, it is purposely intended to represent the different interests and con-cerns of the creditors it represents. It must necessarily be adversarial in a sense. though itsrelations with the debtor ma) be supportive and friendly.").

130. 59 B.R. 603 (Bankr. N.D. Ohio 1986).
131. 727 F.2d 88 (3rd Cir. 1984).
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based upon the mere possibility of conflicting loyalties "would result indisqualification of almost every creditor."1 32
The Court then stated however, that "the Union may not act throughthe committee to further only its self-interests, but until such actions arebrought to the Court's attention, the Court will not deny its applicationbased on mere assumptions."1133 Apparently the Court was not persuadedthat an actual conflict of interest already existed, despite the fact thatthe union: (a) was unavailable for negotiations with management; (b)had met with a competitor regarding an employee buy-out of the plant;(c) had indicated that it was considering requesting the appointment of atrustee; (d) would probably oppose any rejection of the labor contract;and (e) was involved in pending NLRB litigation against the debtor. TheCourt stated that it "should not deny a creditor a position on a creditors'committee based upon speculation."'34

On the other hand, some courts, albeit under unique circumstances,have found that potential conflicts with the debtor were sufficient to war-rant keeping a creditor off a committee in formation. For example, in Inre Allied Delivery Systems Co., 13 5 the Court held that the obvious hostil-ities existing between the debtor and the union constituted sufficientgrounds to deny the union's application for appointment to the creditors'committee." In In re Charter Co.,"'" the court removed a holder of pre-ferred shares in the debtor from the unsecured creditors' committee dueto a high likelihood of a conflict of interest with the committee. How-ever, the court expressed doubt as to whether one's status as an equitysecurity holder, even as to preferred shares, bestowed upon such personthe status of "creditor" in the first place."3

5. May a Competitor of the Debtor Serve on a Creditors'Committee?

Occasionally, a creditor has interests which are "adverse" to thedebtor, not merely because of the indebtedness, but also because of thecreditor's status as a competitor of the debtor. As with virtually all areasin the murky world of conflicts in bankruptcy, one can find differentcourts reaching differing conclusions here as well. In In re Wilson FoodsCorporation,"' FDL Foods Company, a creditor of the debtor, moved to

132. Id.. at 605.
133. Id.
134. Id. See also In re Richmond Tank Car Co., 93 B.R. 504 (Bankr. S.D. Tex. 1988(court allowed a creditor with a disputed claim who was engaged in state court litigationwith the debtor to sit on the creditors' committee, though the court implied that removalmight become appropriate if an actual. as opposed to potential, conflict of interest arose).135. 52 B.R. 85 (Bankr. N.D. Ohio 1985).136. In Allied Delivery, the union had filed an unfair labor practices charge against thedebtor prior to the bankruptcy filing.
137. 44 B.R. 256 (Bankr. M.D. Fla. 1984).138. Id., at 258.
139. 31 B.R. 272 (Bankr. W.D. Ok. 1983).
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be placed on the creditors' committee. The debtor objected on groundsthat FDL was a significant competitor of the debtor in the pork process-ing business and that FDL's inclusion on the committee would "impairits willingness and ability to deal candidly with the committee . . . [and]. . . would impair reorganization [since the debtor] would need to pro-tect confidential matter provided to the committee.""'1
The Bankruptcy Court agreed with the debtor:

Whoever FDL might select as its representative would need to serve con-flicting interests between two constituencies - the Wilson creditors on onehand and the FDL shareholders on the other. Conflicting interest and di-vided loyalties have no place on a committee of creditors."'
In In re Plant Specialties, Inc.,"2 however, the Court allowed a com-petitor of the debtor to serve on the creditors' committee. The court dis-tinguished Wilson Foods on the grounds that the stockholder of the com-peting corporation in Plant Specialties owned all of the stock in hiscompany "so that he would not face the pressure from shareholders thatconcerned the Wilson Foods court."'1 3 The Court also stated that "inmany cases it can be advantageous to the debtor to have a competitor onthe creditors' committee. [The competitor], because of the familiaritywith the industry, may have insight into the affairs of the debtor whichwill be beneficial to the reorganization efforts, and thus to both thedebtor and the creditors."'1 "

One other court has also permitted competitors of the debtor to sit onthe creditors' committee. In In re Map International, Inc.,'" the courtstated that "it is well established that the mere fact of competitor statusis insufficient to disqualify a creditor from serving on the creditors' com-mittee. Rather, the party seeking to exclude a creditor bears the burdenof proving that the creditor's appointment will be detrimental to thedebtor's reorganization efforts."4"

6. May a Lawyer Serve on a Reorganization Committee?
The issue of a lawyer's ability to serve on a committee can arise either

140. Id., at 272.
141. Id.
142. 59 B.R. I (Bankr. W.D. La. 1986).
143. Id., at 2.
144. Id. Of course. it takes somewhat of a leap of faith to conclude that the competitorwill use such familiarity to the debtor's advantage. Depending on the ethics or the partyinvolved. the size of the creditor/competitor's claim may be a factor in this determination.145. 105 B.R. 3 (Bankr. E.D. Pa. 1989).
146. Id.. at 4. Calling this proposition "well established" is a bit of an overstatementsince so few cases have addressed this issue. Moreover, Collier notes that direct proof ofabuse of position is not required for removal: "If there is a significant degree of competitionbetween the debtor and the committee member in a case in which the committee wouldhave access to confidential information, the committee member should be removed." 5 Col-lier on Bankruptcy, i1102.0l[61 (15th ed. 1991) at 1102-21.
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when the lawyer has its own claim for prepetition services, or when the
lawyer has no independent claim of its own, but is representing a client.
With respect to the former situation, it may appear, at first blush, that
there should be no reason an attorney should not be as free to protect its
interests as any other creditor. However, other creditors are not bound
by the Code of Professional Responsibility which requires a lawyer to
"preserve the confidences and secrets of a client."' 41 In In re
Featherworks Corporation,'" the Court permitted a law firm which had
represented the debtor prepetition to be on the unsecured creditors' com-
mittee, despite the court's concern that such a situation could place the
firm in an inherently compromising position. The debtor's objections
were on grounds other than the attorney-client privilege however, and
thus the case should not be construed as holding that the attorney-client
privilege is subordinate to Section 1102 of the Code. The Court did note
an exception to the lawyer's privacy obligations to his client when the
lawyer has not been paid for services. More specifically, under D.R.
4-10l(C)(4), a lawyer may reveal confidences and secrets where it is
necessary in order to establish or collect a fee.'"

When an attorney has no claim of its own, it has generally been held
that that attorney may still serve on a creditors' committee on behalf of
a creditor.'" 0 The Courts have reasoned that any conflicting loyalties on
the part of the attorney would exist to an equal degree if the creditor
itself sat on the committee. Similarly, In re M.H. Corporation,"5 ' the
Court stated that, although it ordinarily encouraged business persons to
sit on the committee, an attorney could serve in their place if the credi-
tors so desired.

When an attorney sits on a committee while representing a client, he
must be careful not to use the committee as a conduit for advancing his
client's own interests at the expense of the class he represents. A classic

147. Canon 4. Code of Professional Responsibility. The Ethical Considerations also note
that "-the obligation of a lawyer to preserve the confidences and secrets of his client contin-
ucs after the termination of his employment" (EC 4-6) and that 'a lawyer should not use
information acquired in the course of the representation of a client to the disadvantage of
the client, and a lawyer should not use, except with the consent of his client after full
disclosure, such information for his own purposes." (EC 4-5).

148. 25 B.R. 634 (Bankr. E.D.N.Y. 1982), affd, 36 B.R. 460 (E.D.N.Y. 1984)
149. Id.. at 644. After all, while ethics are worthy, the line must be drawn someus here.

Payment of counsel fees seems as good a place as any.
On a related note. §702(a) of the Code provides that any creditor may vote for a candi-

date for trustee in Chapter 7 proceeding unless the creditor is an insider. A few courts have
held that an attorney is an insider for purposes of this provision (notwithstanding that an
attorney would not ordinarily fit within that term as defined in § 101(31) of the Code), and
thus may not vote for a trustee. See. e.g., Matter of Montagna. 31 B.R. 10, II (Bankr.
W.D Pa 1983); Beale v. Snead, 81 F.2d 970 (4th Cir. 1936), cert. denred. 298 U.S. 685
(1936): In re Deena. 114 F. Supp. 260, 268-69 (D. Me. 1953).

150. See, e.g.. Matter of J.L.N. Distributors, Inc., 330 F.2d 825 (2nd Cir. 1964): Arrow
Dairy Co. v Chase Superior. Inc., 116 F.2d 573 (2nd Cir. 1941).

151. 30 B.R. 266 (Bankr. S.D. Ohio 1983).
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example of such conduct occurred in the Johns-Manville bankruptcy.' 2

An attorney who sat on the Asbestos Committee sought to advance a
state court action which had been instituted prepetition on behalf of his
client. The Court first held that by proceeding with the state court litiga-
tion, the attorney was in violation of the automatic stay granted by Sec-
tion 362 of the Bankruptcy Code. However, the Court was far more per-
turbed by the breach of the attorney's fiduciary responsibilities. In
imposing sanctions against the attorney, the Court stated:

Mr. Sweeney is taking actions which are designed to benefit his client Doan
and/or his own private interests in particular as opposed to benefitting all
members of the asbestos claimants class which he represents as a committee
member and fiduciary. The interests of one asbestos litigant in one action
can divert substantially from the interests of all asbestos claimants.. . . As
a member of the Asbestos Committee, Mr. Sweeney has access to all sorts
of confidential information regarding, inter alia, the details of proposed re-
organization plans and the debtor-in-possession's operations, which informa-
tion is not intended to be used in fostering the rights of private litigants
outside the context of protecting these creditors as a group in these bank-
ruptcy proceedings. This confidential position should not be so misused by
Mr. Sweeney. Indeed, it may be viewed that, in this regard, Mr. Sweeney is
using his fiduciary capacity to foster his own self-interest as a private attor-
ney, a breach of loyalty which is to be condemned.'"

Similarly, in the recent case of Matter of Celotex Corp.,`" the court
was advised that, while an asbestos personal injury creditors' committee
was composed of the claimants themselves, the actual functioning mem-
bers of the committee were the claimants' respective attorneys. In refus-
ing to condone this practice, the Court stated:

[A] creditors' committee has a fiduciary duty to its constituency. Commit-
tee counsel has a fiduciary duty to the committee and the creditors it repre-
sents. Because in this case committee participation is not by the appointed
members but by their legal representatives, an anomaly arises. Each legal
representative who sits on the committee has a fiduciary duty to its own
client/member as well as a fiduciary duty to the committee and each of its
constituents'

7. May Insiders of the Debtor Serve on the Reorganization
Committee?

"Insiders" of the debtor are those parties who might logically be ex-

152. In re Johns-Afanville Corp.. 26 B.R. 919 (Bankr. S.D.N.Y. 1983).
153. Id.. at 926. See also. A.H. Robins Co. v. Piccinin. 788 F. 2d 994, 1015 (4th Cir.

1986) ("[Tlhe Committee is not authorized to represent the individual interests of any
claimant, as distinguished from the individual interests of all claimants.").

154. 123 B.R. 917 (Bankr. M.D. Fla. 1991).
155. Id.. at 921-922.
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pected to be privy to certain confidential information and might havecertain loyalties which conflict with those of other creditors having onlyan arms-length relationship with the debtor. Because of these concerns,most courts addressing this issue have precluded insiders from serving onreorganizati

o n committees .156However, in In re Vermont Real Estate Investment Trust,"", an un-secured creditor was held eligible for an appointment to the creditors'committee despite her status as an insider by virtue of her marriage tothe former president and executive manager of the debtor. The courtnoted that, despite the creditor's status as an insider, she had still satis-fied the necessary prerequisites for appointment to the unsecured credi-tor's committee, namely that she was (a) a creditor, (b) holding a claim,(c) which was unsecured. 58 0

8. May a Partially Secured Creditor Serve on an UnsecuredCreditors Committee?

In In re Walat Farms, Inc..is9 a creditor held security for its claim,but the creditor was significantly undersecured. The debtor objected tothe creditor's motion to be placed on the unsecured creditors' committeeon grounds that the nature of the claim was so different from that ofother unsecured creditors that it would be inappropriate to place thecreditor on the committee. The Bankruptcy Court agreed with the debtorthat a conflict of interest was possible, such as in a situation where thebank, wearing its secured creditor hat, moved for relief from the stay ina single-asset proceeding. This *would mean that a member of the com-mittee was making reorganization impossible.'"Under the facts of this case however, no actual conflict had beenshown to exist. Using the ' wait until the potential conflict becomes anactual conflict" approach,"" the Court allowed the creditor to be ap-
156. See. e.g., In re Swolsky, 55 B.R. 144. 146 (Bankr N.D. Ohio 1985); In re Glen-

dale Apartments Lid., 25 B.R. 414. 415. (Bankr. D. Md. 1982); In re Daig. 17 B.R. 41
(Bankr. D. Minn. 1981); In re Penn-Di..ie Industries. Inc., 9 B.R. 941, 944-45 (Bankr.
S.D.N.Y. 3981); In re Realty Associates Securities Corp.. 56 F. 3008 (E.D.N.Y 1944),
afd 156 F.2d 480 (2nd Cir. 1946); In re International Railway Co., 86 F. Supp.
(W.D.N.Y. 1949).

157. 20 B.R. 33 (Bankr. D. Vt. 19S2).158. See also. In re Nyack Autopartstores Holding Co., Inc.. 98 B.R. 659. 661 (Bankr.
S.D.N.Y. 1989) ("An insider is not precluded by 11 U-S.C. i I102(b)(1) from appointment
to the committee if the insider holds one of the seven largest claims against a debtor.").
The maxim that the three elements cited in Vermont Real Estate are necessary for ap-
pointment to a committee was first set forth in In re Bennett3 17 B.R. 839, 820 (Bankr.
D.N.M. 1982), and has been restated bi several courts since then. However, such a princi-
ple is peculiar since a creditor, by definition. has a claim, either against the debtor or
against the estate. See §101(10) of the Code and n. 105, supro. Thus, one of the three
requirements is superfluous.

159. 64 B.R. 65 (Bankr. E.D. Mich. 1986).160. Id.. at 69-70.
161. See n. 24. supra.
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pointed to the unsecured creditors' committee.' The Court noted that
the Advisory Committee Note to Official Bankruptcy Form No. 9, the
"list of creditors holding twenty largest unsecured claims," states that a
"secured creditor should be listed among the twenty largest unsecured
creditors only if that creditor's claim is sufficiently undersecured so as to
fall within that category." 1 3

B. REPRESENTATION OF REORGANIZATION COMMITTEES

1. Introduction

One of the prime considerations involved in representing parties in in-
terest, including reorganization committees in bankruptcy, is that "a
lawyer should avoid'even the appearance of professional impropriety."'"'
Therefore, even when an actual conflict of interest has not yet been
shown to exist, courts may frequently disqualify an attorney from repre-
senting a reorganization committee (or, for that matter, debtors) where
there is a mere appearance of a conflict.

A leading example of this situation is described in Woods v. The City
National Bank & Trust Co. of Chicago."'" In that case, the attorney for
the bondholders' committee was also counsel to the indenture trustee. In
denying counsel fees, the Supreme Court stated:

Where a claimant, who represented members of the investing public, was
serving more than one master or was subject to conflicting interests, he
should be denied compensation. It is no answer to say that fraud or unfair-
ness were not shown to have resulted. The principle enunciated by Chief
Justice Taft in a case involving a contract to split fees in violation of the
bankruptcy rules is apposite here: "What is struck at in the refusal to en-
force contracts of this kind is not only actual evil [which] results but their
tendency to evil in other cases." Further-more, the incidence of a particular
conflict of interests can seldom be measured with any degree of certainty...
A fiduciary who represents security holders in a reorganization may not
perfect his claim to compensation by insisting that although he had conflict-
ing interests, he served his several masters equally well or that his primary

162. The Court indicated that if a clear conflict did arise, it could reconsider the issue of
the propriety of the secured creditor's appointment to the unsecured creditors' committee.

163. See also. 5 Collier on Bankruptcy 11102.01[21 at p. 1102-10 ("Neither
§1102(c)(1) nor §1102(b)(1) prohibits the appointment to the J1102(a)(1) committee of
persons holding both unsecured claims and secured claims or ownership interests.").

Walat Farms appears to be the only Code case which has specifically addressed this
issue, although its holding was cited with approval in In re Sharon Steel Corp., 100 B.R.
767, 778-79 (Bankr. W.D. Pa. 1989). In a case decided under the Bankruptcy Act of 1898.
In re Ascot Textile Corp.. B.L.R. 164, 427 (S.D.N.Y. 1972). the court permitted a creditor
whose collateral was of trivial value to serve on the unsecured creditors' committee.

164. See Canon 9 of the Code of Professional Responsibility. n. 2, supra, and accompa-
nying text.

165. 312 US. 262 (1941).
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loyalty was not weakened by the pull of his secondary one. Only strict ad-herence to these equitable principles can keep the standard of conduct forfiduciaries at a higher level than that trodden by the crowd.'1'
The Woods case presaged the prohibition of "even the appearance ofprofessional impropriety" now found in Canon 9 of the Code of Profes-sional Responsibility. While Woods did not address conflicts of interestinvolving representation of debtors, the pronouncements of that case areoften cited in conflict of interest cases which do involve debtors.

2. May One Attorney or Law Firm Simultaneously Represent(a) More than One Committee or (b) a Committee and anIndividual Creditor?

Section 1103(b) of the Code provides as follows:
An attorney or accountant employed to represent a committee appointedunder § 1102 of this title, may not, while employed by such committee, re-present any other entity having an adverse interest in connection with thecase. Representation of one or more creditors of the same class as repre-sented by the committee shall not per se constitute the representation of anadverse interest.

The second sentence of Section 1103(b) was added pursuant to theBankruptcy Amendments and Federal Judgeship Act of I984.'1' Prior tothe 1984 Amendments, it was generally held that Section 1103(b) con-stituted an absolute prohibition to simultaneous representation by an at-torney or law firm of either two committees or one committee and anindividual creditor.'"
The effect of the 1984 Amendments was to weaken the absolute prohi-bition on simultaneous representation by counsel (I) for a creditors'committee and (2) for creditors in a matter adverse to the interests ofother creditors in the case. However, the Amendments did not alter theprohibition of counsel representing an individual creditor and a commit-

166. Id.. at 268-269 (citations omitted). The Woods case has rightly been called the
'seminal conflict of interest case". and is constantly cited as the benchmark conflict of
interest case in bankruptcy opinions. See In re Florida Peach Corporation of America, 110
B.R. 589, 592 (Bankr M.D. Fla. 1990).167. Pub. L. 98-353. 98 Stat. 358. 384. Prior to the 1984 Amendments, §1103(b) read
as follows: -A person employed to represent a committee appointed under section 1102 of
this title may not, while employed by such committee, represent any other entity in connec-tion with the case."

168. See, e.g., In re Broadcast Management Corp., 36 B.R. 519. 520 (Bankr. S.D. Ohio
1983) (court noted that the legislative history indicates that §1103(b) was designed to
avoid even potential conflicts of interest and that 'the language of the section essentially
states a maluum prohibitum rule which allows for no exceptions.")- In re Saxon Industries,Inc., 29 B.R. 320 (Bankr. S.D.N.Y. 1983): Matter of Combustion Equipment Associates,8 8.R. 566 (Bankr S.D.N.Y. 1981); Matter of Proof of the Pudding, 3 B.R. 645 (Bankr.
S.D.N.Y. 1980).
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tee if the creditor hired counsel to litigate issues potentially adverse to
other committee members.""'

As a result of the 1984 Amendments, most courts now hold that the
facts of each case must be independently examined to ascertain whether
multiple representation would be appropriate. As stated by one court:

Where the representation does not entail an actual or potential conflict of
interest or present an appearance of impropriety, §1103(b) is not to be in-
terpreted to preclude a committee from engaging counsel of its choice and
one in whom it has confidence will best serve the interests of the creditors
represented by the Committee.17 0

Moreover, once a law firm has formally stated that it has complied with
Section 1103(b), the burden of proof thereunder is on the party alleging
a conflict.' 7 1

The second sentence of Section 1103(b) probably has no effect on
cases such as Woods v. City National Bank and Trust Co., supra. An
indenture trustee stands in a far different position relative to a reorgani-
zation committee than do the constituents that the committee purports to
represent. Moreover, the mere fact that there is no longer a per se prohi-
bition on simultaneous representation of a committee and one of its
members does not mean that such dual representation cannot be prohib-
ited under the facts of any given case.

Notwithstanding the 1984 Amendments, Collier suggests a strict in-
terpretation of Section 1103(b):

In many cases, the objecting party will not be able to prove that a conflict
between the committee and the creditor or creditors represented by counsel
to the committee is inevitable. It should be sufficient for the objecting party
to establish that it is likely a conflict will arise. In such cases, the integrity
of the committee process should be protected.
In those cases in which a conflict is likely to arise in the future, permitting
counsel for the committee to serve until the conflict is fully manifest may
disable the committee at a crucial juncture in the reorganization process. It
is unrealistic to expect that a committee can efficiently and effectively find

169. See Matter of Olivers Stores. Inc., 79 B.R. 588. 594 (Bankr. D.NJ. 1987); In re
Grant Broadcasting of Philadelphia. Inc., 71 B.R. 655 (Bankr. E.D. Pa. 1987).

170. In Red Lion Capital Group, 44 B.R. 684, 689 (Bankr. S.D.N.Y. 1984). Accord In
re Rusty Jones. Inc., 107 B.R. 161. 163 (Bankr. N.D. Ill. 1989); In re Heck's Inc.. 83 B.R.
410, 417 (Bankr. S.D. W. Va. 1988); In re Roberts. 46 B.R. 815, 825 (Bankr. D. Utah
1985) ("'MultipIc representation by attorneys is acceptable unless a creditor objects on
grounds that additional circumstances exist which create in those other entities or creditors
an interest adverse to that of the committee."); in re Technologyfor Energy Corp.. 53
B.R. 32. 35 (Bankr. E.D. Tenn. 1985); 5 Collier on Bankruptcy. 11103.03 (ISth ed. 1991)
at p. 1 103-8 ("With respect to attorneys and accountants, the committee may appoint such
professional persons to represent the committee so long as any other party represented by
such attorney or accountant in connection with the case does not have an adverse interest
to the interests represented by the committee.").

171. See. eg., In re AOV Industries, 798 F.2d 491 (D.C. Cir. 1986).
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replacement Counsel in the middle of a reorganization case. One possible
approach to the problem of potential versus actual conflicts is the consent of
the individual creditors to the continued representation of the committee boy
counsel in the event a conflict arises."'2

3. May a Reorganization Committee Employ More than One
Law Firm?

Section 1 103(a) of the Bankruptcy Code provides that a committee
"may select and authorize the employment by such committee of one or
more attorneys, accountants, or other agents to represent or perform ser-
vices for such committee" Despite this apparently broad authorization
for a committee to employ more than one professional, the legislative
history states that "this will be the exception, and not the rule; causemust be shown to depart from the normal standard.""'In In re the Bible Speaks,'74 the Court held that the mere fact that

six creditors were evenly divided in their vote for counsel was insufficient
to warrant the employment of more than one law firm. The complexity
of the case and geographical considerations were also deemed insuffi-
cient. The Court did not give any examples as to when "cause" wouldexist.

In cases which have approved co-ounsel, fee applications have often
been reduced due to unnecessary duplication of work produet.' ot
4. May Separate Committees Retain Separate ProfessionalsEven if Their Work Product May Overlap?

As noted above, Section 110 2 (a) clearly contemplates the creation of
multiple committees in appropriate cases.17* Section 110 3 (a) in turn pro-
vides that such committees may employ "one or more attorneys, account-
ants, or other agents, to represent or perform services for such commit-
tee." As also noted above, despite this section, one committee may

172. i5 Collier on Bankrupcy 11103.03 at p. 1103-9. 10 (15th ed. 1991). One recent
case in this area is in Matter of Xd W Eenciattng Co." Inc. I II B.R. 469 (Bankr. D.N.J.
1990). There, the Cour denied the fees of the attorneys for the unsecured creditors com-
mittce due to its concurrent representation of an undersecured creditor The Coun did
allow fees for the period before which the attorneys were notified of the potential conflict
by debtor's counsel. See also In re South Pacific Island Air-ays 68 B.R. 574 (Bankr. D.
Haw. 1986) (denial of fees warranted where attorney for creditors committee did not ad.
vise court of potential conflict of interest arising erom -
matters relating to bankruptcy proceeding). Prior representation of debtor on

173. H.R. No. 95-595, 95th Cong., 1st Sess. 402 (1977). U.s. Code Cong. and Admin.
News 1978. pp. 5787, 6358.174. 67 B.R. 426 (Bankr. D. Mass. 1986).175. See. e.g., In cc Yankee Seafood 53 BR. 285, 286 (Bankr. D.R.I. 1985): in re

Sapolin Paints 38 B.R. 807, 814-15 (Bankr E.D.N.Y. 1984).176. See, Section IV.A.3, supra.
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ordinarily not hire more than one attorney or accountant.
When there are multiple committees however, Section 1103(b) be-

comes relevant in that it prohibits any person employed to represent a
committee from representing any other entity having an adverse interest
in connection with the case."' Because of this section, the Bankruptcy
Court in In re Saxon Industries. Inc.,"' permitted two committees to
each employ its own accountant. The Court held that this result was
required by Section 1103(b), which was intended to prevent even the
possibility of a conflict of interest.'' The Court did note, however, that
the accountants should confer with one another to the extent necessary
to avoid duplicative work and wasteful additional costs.

In sum, while one committee will ordinarily be limited to the employ-
ment of one attorney, one accountant, and so forth, separate committees
may be able to employ their own professional persons if necessary to
prevent possible conflicts.

V. REORGANIZATION COMMITTEES AND
ISSUES OF CONFIDENTIALITY

A. DOES THE ATTORNEY-CLIENT PRIVILEGE ExIST AS TO
COMMUNICATIONS BETWEEN A COMMITTEE AND ITS
COUNSEL?

The attorney-client privilege does not attach to all communications be-
tween an attorney and his client, but only as to those communications
which fall within the parameters of the rule. Thus, the privilege applies
only if:

(1) the asserted holder of the privilege is or sought to become a client; (2)
the person to whom the communication was made (a) is a member of the
bar of a court, or his subordinate; and (b) in connection with this communi-
cation is acting as lawyer; (3) the communication relates to a fact of which
the attorney was informed (a) by his client; (b) without the presence of
strangers; (c) for the purpose of securing primarily either (i) an opinion on
law; or (ii) legal services; or (iii) assistance in some legal proceeding, and
not (d) for the purpose of committing a crime or tort; and (4) the privilege
has been (a) claimed and (b) not waived by the client.'"

The issue of whether communications between a creditors' committee
and its counsel fall within the privilege was discussed in Matter of Bald-

177. See Section IV.B.2. supra.
178. 29 B.R. 320 (Bankr. S.D.N.Y. 1983).
179. Id.. at 321.
180. United States v. United Shoe Machinery Corp.. 89 F. Supp. 357, 358-59 (D. Mass.

1950). See also Foseco International Lid, v. Fireline. Inc., 546 F. Supp. 22-24 (N.D. Ohio
1982).
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win-.Unhted Corp.'l' The Court held that the privilege was absolute at
least as to those third parties not represented by the Creditors'Committee:

While we are cognizant of the fiduciary responsibilities which a creditors'
committee owes to those it represents, we are unconvinced that the attor-
ney/client privilege is inherently antagonis uc o to those responsibilitiese Thepurposes underlying the privilege have no less applicability to a creditors'
committee than they do to any other entity at least when disclosure of privi-
leged communications is sought by those who are not represented by the

committee or who stand in an adversarial relationship with it. If the com-
mittee cannot engage in full and frank communications without fear of dis-closure to such outsiders, then its work may be seriously hampered to the
detriment of those it represents 12

When disclosure of communications is sought by those parties who are
represented by the creditors' committee the Court held that the privilege
should be more narrowly construed. The Court cited with approval Va-
lente v Pepsico Inc.,183 in which the Court stated: "A fiduciary owes the
obligation to his beneficiaries to go about his duties without obscuring his
reasons from the legitimate inquiries of the beneficiaries." The Baldwin-
United Court held that this situation was analogous to those where
shareholders have sought disclosure of privileged information from a cor-
poration in shareholder derivative suits_ In these cases many courts have
held that the privilege is available to the corporation "subject to the
right of the stockholders to show cause why it should not be invoked in
the particular instance."14

The Court in Baldwinb-nited held that the Garner doctrine struck the
appropriate balance between the creditor's right to information and the
committee's need for confidentiality but that

because of the nature of the relationship, the creditor's dependence upon
the committee for information and the underlying purpose of a creditors'
committee, we believe that the committee should bear the burden of estab-
lishing good cause for not disclosing privileged information to its constituent

181. 38 B.R. 80? (Bankr. S.D. Ohio 1984)182. Id.. at 804-05. See also Ujpjohn Co. t United States. 449 US. 383, 389 (1981).
But see In c Christian Life Center First Assembly. 16 B.R. 35 (Bankr. N.D. Cal. 198i)

(privilege could not be asserted by counsel to the creditor commitee as against cunsel
for t efense Cornmitt in the face of charges of misconduct by the creditors' commit-183. 58 F.R.D. 361, 370 (D. Del. 1975).184. Garner v. WolfnbOrger, 430 F.2d 1093. 1103-4 (5th Cir. 1970), cert. denied, 401

U 8S. 974 (1971).
185. 38 B.R. at 805.
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B. WHAT DUTY OF CONFIDENTIALITY IS OWED BY A
CREDITORS' COMMITTEE TO A DEBTOR WITH RESPECT TO

INFORMATION PROVIDED BY THE DEBTOR TO THE

COMMITTEE?

To the extent a creditors' committee faithfully fulfills its obligations to
its constituents and exercises its rights under Section 1103(c) of the
Bankruptcy Code, it will necessarily be privy to a steady flow of informa-
tion both confidential and public, concerning the debtor's affairs. As
stated in Matter of Baldwin-United Corporation, "such committees are
established not merely to represent the creditors in negotiation of a plan,
but to provide them with ready access to information regarding the
debtor's affairs."'"

Based on the committee's responsibility to learn all aspects of the
debtor's business affairs, it is important that the debtor not be dissuaded
from providing such information. Clearly one disincentive would be a
fear of public disclosure of information.

While there may be some dispute among the courts whether a compet-
itor of the debtor may serve on the creditors' committee," 7 it would nev-
ertheless seem essential that a privilege be applied as to communications
between the committee and the debtor.'" If the debtor does not have full
assurance that all information provided to the committee will remain
confidential, it will be dissuaded from providing the free flow of informa-
tion which would allow the committee to make reasoned decisions which
would be of greatest benefit to the constituents represented by the com-
mittee. This would also prevent the committee from fulfilling its obliga-
tions to its constituent body from fully investigating all aspects of the
debtor's affairs.

186. 38 B.R. at 804. See also In re Wilson Foods Corporation. 31 B.R. 272 (Bankr.
W.D. Ok. 1983) ("the duties of a committee require that it dig deep into all aspects of the
debtor and its business affairs. II US.C. § I 103(c)."); In re Western Management. Inc.. 6
B.R. 438 (Bankr. W.D. Ky. 1980) ("There is no indication in the record that the un-
secured creditors committee has met, investigated, monitored or in any other manner at-
tempted to fill its statutory responsibility.")

187. See Section II. A.8.. supra.
188. Wigmore has stated that a privilege against disclosure applies generally if four con-

ditions are met: (1) the communications must originate in a confidence that they will not
be disclosed; (2) the confidentiality element must be essential to the satisfactory mainte-
nancc of the relation between the parties; (3) the relation must be one which the commu-
nity believes should be sedulously fostered; and (4) the injury caused to the relationship
would outweigh the benefits of disclosure. See Wignzore on Evidence. §2285 at p. 527
(1961).
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C. To WHAT EXTENT ARE NEGOTIATIONS BY CREDITORS'COMMITTEE MEMBERS WITH OUTSIDE THIRD PARTIESPERMISSIBLE REGARDING THE SALE OF THE COMMITTEEMEMBER'S CLAIMS TO SUCH THIRD PARTIES?
An issue related to that of the privilege between a creditors' commit-tee and a debtor is whether a committee member can negotiate withthird parties regarding the sale of claims against the debtor. Under thestrictest interpretation of the fiduciary duties which a creditors' commit-tee owes to a debtor, it is arguable that virtually any form of conversa-tion with an outside party regarding the sale of claims represents imper-missible negotiation. This is because the mere acceptance or rejection ofan offer, or the type of response given to an offer, will, by itself, conveyto the prospective purchaser information regarding the committee mem-ber's views about the debtor.

For example, if the purchaser knows that the committee memberwould not accept an offer for a particular percentage of the committeemember's claim, that knowledge may set a benchmark to purchase otherclaims. Participation in the negotiations arms prospective purchaserswith new information and more comfort on their risk and gives them theability to make a more informed judgment about the value of claimsgenerally. Such conduct could therefore be considered to be a breach ofthe committee member's duty of confidentiality towards the debtor andother creditors.

VI. ROLE OF THE UNITED STATES TRUSTEEOn October 27, 1986, Congress enacted the Bankruptcy Judges,United States Trustees and Family Farmer Bankruptcy Act of 1986,Pub. L. No. 99-554 (the "1986 Act"). Aside from adding a new Chaptcr12, which concerns adjustment of debts of family farmers, the 1986 Actprovides for the installment of a United States Trustee in all judicialdistricts in the United States. Section 58 6(a)(3) of Title 28, as amendedby the 1986 Act, provides that each United States Trustee within theregion for which such Trustee is appointed shall-
supervise the administration of cases and trustees in cases under Chapter 7,
11 or 13 of title II by, whenever the United State trustee considers it to beappropriate-

(A) monitoring applications for compensation and reimbursement filedunder §330 of title II and, whenever the United States trustee deems itto be appropriate, filing with the court comments with respect to any ofsuch applications;

(E) monitoring creditors' committees appointed under Title 11;
(H) monitoring applications filed under §327 of title II and. whenever
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the United States Trustee deems it to be appropriate, filing with the
Court comments with respect to the approval of such application. . .

Based on the foregoing provisions, it would seem clear that the United
States Trustee is empowered with the right to notify the Court of any of
the potential ethical or conflict of interest problems which may arise.
However, one issue which arises in light of this right of the United States
Trustee is whether the Bankruptcy Court is relieved of its burden (or
privilege, depending on one's perspective) of raising objections, sua
sponte, to fee applications, unethical practices or conflicts of interest.

It appears that Congress did not intend for the powers and duties of
the bankruptcy court to be altered by the provisions of the 1986 Act, at
least as they relate to this issue. This is evidenced by a new sentence
which was added to Section 105(a) of the Bankruptcy Code pursuant to
the 1986 Act:

No provision of this title providing for the raising of an issue by a party in
interest shall be construed to preclude the Court from, sua sponte, taking
any action or making any determination necessary or appropriate to enforce
or implement Court orders or rules, or to prevent an abuse of process.

The Official Comment to this portion of the 1986 Act indicates that
the addition of the foregoing sentence to Section 105(a) "effectively ab-
rogates the rule of In re Gusam Restaurant, 737 F.2d 274 (2nd Cir.
1974), which held that when a Code provision required a request by a
party in interest (see, e.g., Section 327(c) of the Bankruptcy Code) the
Bankruptcy Court could not act sua sponte." Accordingly, it would seem
that while the 1986 Act provides the United State trustees with the
power to notify the court of any of the potential ethical or conflict of
interest problems discussed herein, the Act does not, by its terms, pre-
vent the Bankruptcy Court from raising these issues, or fee application
issues, on its own initiative.1"

The trustee's powers under Section 586(a)(3) are essentially limited to
a monitoring role. Thus, when trustees have attempted to act beyond the
specific rights granted to them under that section, the courts have
stepped in to prevent such action. For example, in In re Sasson Jeans,
Inc.,"'0 a Chapter 7 trustee, appointed by the United States Trustee,
prosecuted two contempt actions against the former president of the
debtor. These actions led to two certifications of contempt being issued
by Bankruptcy Judge Lifland. The president then challenged these certi-

189. It should also be noted that, notwithstanding the 1986 Act, there appears to have
been no abatement in the willingness of courts to raise possible ethical issues, sua sponte.
since that time. The same is true for fee requests. See. e.g., In re Temple Retirement
Community. Inc., 97 B.R. 333. 337 (Bankr. W.D. Tex. 1989) (while acknowledging the
trustee's authority to monitor fee applications, the court nevertheless stated that `lilf the
Court fails to review fee applications sua sponte, the public interest will in all likelihood go
begging.").

190. 104 B.R. 600 (S.D.N.Y. 1989).
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fications to the District Court for the Southern District of New York.In setting aside the certifications, the District Court held that theTrustee was an "interested party" and thus not properly appointed toprosecute the contempts.1 91 The Court stated: "[Tihe United States trus-tee's duties consist largely of supervising and monitoring ongoing bank-ruptcy proceedings. Moreover, [§586(a)(3)] suggests that enforcementand prosecution are not among the trustee's duties.""9"

VII. CONCLUSION
Based on the foregoing discussion, it is clear that there can never bean ironclad rule which will determine, in all instances, whether an attor-ney, debtor, creditor or other party in interest in a bankruptcy proceed-ing is engaged in unethical conduct, is representing conflicting interests,or has violated a privilege. Moreover, even if one attempts to develop arule of general applicability for a given situation, there can be no assur-ance that other courts will follow it. In summarizing his article on bank-ruptcy ethics at the 1986 National Conference of Bankruptcy Judges,former Bankruptcy Judge John D. Ayer asked simply:

1. Does it pass the smell test?
2. Is it fair?"''

While such a test will not, by itself, solve any of the issues addressedherein, it does provide a general overview of the kind of analysis whichcourts should attempt to undertake in considering the facts and circum-stances of each particular case.

191. This was the holding of the Supreme Court in Young v. United States ex rel. Vuir-ron El Fils. S.A., 481 U.S. 787. 107 S. Ct. 2124 (1987).
192. 104 B.R. at 608.
193. See, In re Flanigans Enterprises. Inc., 70 B.R. 248. 254. n.3 (Bankr. S.D. Fla.1987).
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DECIPHERING CONFLICTS OF
INTEREST IN BANKRUPTCY
REPRESENTATION

WILLIAM I. KoHNi
MICHAEL P. SHUSTER.

Attorney disqualification in bankruptcy is governed by two separatesources of law. The first is the Bankruptcy Code itself, the second is theethical rules that govern the conduct of attorneys appearing before thecourt.' Any policy concerning possible conflicts of interest with regard tothe representation of various parties in a bankruptcy case must thereforebe analyzed with respect to the Bankruptcy Code, Bankruptcy Rules, theCode of Professional Respoasibility, the Rules of Professional Conduct,and case law thereunder. The representation of each party in a bank-ruptcy case has its own unique conflicts of interest problems, and there-fore, the representation of each party must be analyzed with respect toall other parties in the bankruptcy case. Conflicts of interest arise fromtaking an adverse position with respect to a former client and from theconcurrent representation of clients with adverse interests.

I. GENERAL LAW REGARDING CONFLICTS OFINTEREST WITH RESPECT TO CONCURRENT
AND FORMER REPRESENTATION

A. STANDARD OF CON'DUCT

The Code of Professional Responsibility ("Code") has long been theestablished norm governing the standard of attorney conduct in federalcourts.' To date, however, thirty-six states, the District of Columbia, andthe Virgin Islands have replaced the Code with the more recently formu-

* Partner, Barnes & Thornburg. South Bend, Indiana BA. University of Cincinnati.1973; J.D., Ohio State College of Law. 1976." Associate, Barnes & Thornburg. South Bend, Indiana; B.BA., University of NotreDame, 1989; JD., Ohio State College of Law, 1992.I. In re Vanderbilt ASsoci.. Lid., 117 B.R. 678, 630 (D. Utah 1990).2. Ruff v. Iey, 102 B.R. 868 (Bankr. M.D. Fla. 1989).
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lated Model Rules of Professional Conduct ("Model Rules").' The local
rules of federal district courts typically adopt the standard of conduct
which has been adopted by the highest court of the state in which the
court sits." Bankruptcy courts then follow the standard of conduct
adopted by the district courts.'

Even with the advent of the Model Rules, the Code of Professional
Responsibility has not diminished in importance. In jurisdictions which
have adopted the Model Rules, courts continue to employ the canons,
ethical considerations, and disciplinary rules of the Code of Professional
Responsibility.' The primary reason for the Code's continued vitality
stems from the fact that there has not been a substantial amount of case
law decided under the more recent Model Rules. Judges are familiar
with the Code and therefore continue to quote its provisions in addition
to the applicable provisions of the Model Rules. Several decisions have
explicitly stated that federal courts can consider both the Code and the
Model Rules when evaluating the professional conduct of attorneys.'
Other decisions have gone further, stating that the Code and Model
Rules lack the force of law and merely provide guidelines which the
court is not bound to follow.' Irrespective of the applicable standard of
conduct and the weight accorded thereto, attorneys are well advised to
consider both the Code and the Model Rules when analyzing possible
conflicts of interest with regard to representation of various parties in a
bankruptcy case.'

3. The Model Rules were adopted by the House of Delegates of the American Bar Asso-
ciation on August 2, 1983, and submitted to the states for consideration thereafter. The
states which have adopted the Model Rules arc: Alabama, Arizona, Arkansas, Colorado,
Connecticut, Delaware. Florida. Idaho, Illinois, Indiana. Kansas. Kentucky. Louisiana,
Maryland, Michigan, Minnesota, Mississippi. Missouri, Montana, Nevada, New Hamp-
shire, New Jersey. New Mexico, North Carolina. North Dakota, Oklahoma, Pennsylvania,
Rhode Island. South Carolina, South Dakota. Texas. Utah, Washington. West Virginia,
Wisconsin, and Wyoming. Please note that each state's version of the Model Rules may
differ from the Model Ruies promulgated by the American Bar Association.

4. See. e.g., N.D. Ind. LR DE-IV; S.D. Ind. Dis. Enfor. R. IV.
5. See 28 US.C.A. I 151 (West Supp. 1993).
6. See. eg.. Monon Corp. v. Wabash Natl Corp, 764 F. Supp. 1320 (N.D. Ind. 1991);

Greater Rockford Energy and Technology Corp. v. Shell Oil Co., 777 F. Supp. 690 (C.D.
I11. 1991).

7. Knopfler v. Schraiber. 103 B.R. 1001. 1003 (Bankr. N.D. 111. 1989); In re Consupak.
Inc.. 87 B.R. 529, 549 (Bankr. N.D. 111. 1988); Jones v. City of Chicago. 610 F. Supp. 350,
355 (N.D. Ill. 1984). But see In re Glenn Elec. Sales Corp., 99 B.R. S96 (D.NJ. 1988)
(disqualified law firm argues Code improperly invoked by district court in Model Rules
jurisdiction).

S. See Greater Rockford Energy and Technolog Corp.. 777 F. Supp. at 693; American
Moor Club. Inc. v. Neu. 119 B.R. 394, 398 (Bankr. ED.N.Y. 1990) (Code of Professional
Responsibility not binding on bankruptcy court in regard to disqualification).

9. Significant difference concerns ract that "appearance of professional impropriety-
standard of Canon 9 under the Code was not included in the Model Rules.
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B. CODE OF PROFESSIONAL RESPONSIBILITY

The majority of states have replaced the Code of Professional Respon-
sibility with the Model Rules as the governing standard of attorney con-
duct. Nonetheless, an understanding of the conflicts of interest requiring
disqualification of counsel under the Code is beneficial because of the
lack of precedent under the Model Rules. Disciplinary Rule 4-101, inter
alia, states:

(B) Except when permitted under DR 4-101(C), a lawyer shall not
knowingly:

(I) Reveal a confidence or secret of his client.

(2) Use a confidence or secret of his client to the disadvantage of the
client.

(3) Use a confidence or secret of his client for the advantage of himself
or of a third person, unless the client consents after full disclosure.

(C) A lawyer may reveal:
(I) Confidences or secrets with the consent of the client or clients af-

fected, but only after a full disclosure to them."

Canon 5 is probably the most applicable part of the Code of Profes-
sional Responsibility and deals with conflicting representation of clients
which may impair an attorney's independent professional judgment. Dis-
ciplinary Rule 5-105 states:

(A) A lawyer shall decline proffered employment if the exercise of his inde-
pendent professional judgment in behalf of a client will be or is likely
to be adversely affected by the acceptance of the proffered employ-
ment. or if it would be likely to involve him in representing differing
interests, except to the extent permitted under DR 5-105(C).

(B) A lawyer shall not continue multiple employment if the exercise of his
independent professional judgment in behalf of a client will be or is
likely to be adversely affected by his representation of another client,
or if it would be likely to involve him in representing differing interests,
except to the extent permitted under DR 5-105(C).

(C) In the situations covered by DR 5-105(A) and (B). a lawyer may re-
present multiple clients if it is obvious that he can adequately represent
the interests of each and if each consents to the representation after
full disclosure of the possible effect of such representation on the exer-
cise of his independent professional judgment on behalf of each.

(D) If a lawyer is required to decline employment or to withdraw from
employment under a Disciplinary Rule, no partner or associate, or any
other lawyer affiliated with him or his firm may accept or continue
such employment."

10. Modd Code of Professional Responsibility DR 4-101 (1980).
11. Modd Code of Professional Responsibility DR 5-105.
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The Ethical Considerations of Canon 5 provide further guidelines.Ethical Consideration 5-15 states that a lawyer must always weigh care-fully the possibility that his judgment may be impaired or his loyaltydivided if offered representation from multiple clients having even poten-tially differing interests, and that "[a] lawyer should never represent inlitigation multiple clients with differing interests."'" On the other hand,Ethical Consideration 5-15 also states:

[Tihere are many instances in which a lawyer may properly serve multipleclients having potentially differing interests in matters not involving litiga-tion. If the interests vary only slightly, it is generally likely that the lawyerwill not be subjected to an adverse influence and that he can retain hisindependent judgment on behalf of each client .... 3

Ethical Consideration 5-16 states that even in instances where a lawyeris justified in representing multiple clients, "he should explain fully toeach client the implications of the common representation and shouldaccept or continue employment only if the clients consent."" EthicalConsideration 5-17 provides examples of situations involving potentiallydiffering interests, i.e., where a lawyer is asked to represent co-defend-
ants in a criminal case, co-plaintiffs in a personal injury case, an insuredand his insurer, and multiple beneficiaries of an estate of a decedent.'"Whether a lawyer can fairly and adequately protect the interests ofmultiple clients in these and similar situations depends upon an analysisof each case." 1'

Probably the most controversial conflicts provision of the Code isCanon 9, which provides that "[a] lawyer should avoid even the appear-ance of professional impropriety."" Courts sometimes use this nebuloustest in deciding motions to disqualify counsel for conflicts of interest.Generally, however, courts have not disqualified counsel based solely onCanon 9, holding instead that the more specific Canon 4 duty of confi-dentiality and Canon 5 provisions concerning interference with the law-yer's judgment are controlling."'
Though the "appearance of impropriety" standard has been droppedby the Model Rules, it has not been forgotten by the courts. In MononCorp. v. Wabash National Corp.," a district court in Indiana held thatthe "appearance of impropriety" standard under Canon 9 required dis-qualification of the attorney representing a defendant who claimed that

12. Model Code of Professional Responsibility EC 5-15.
13. Id.
14. Model Code of Professional Responsibility EC 5-16.
IS. Model Code of Professional Responsibility EC 5-17.
16. Id.
17. Model Code of Professional Responsibility Canon 9.It. For a good description of the analysis required concerning disqualification of counselander Canons 4, 5. and 9. ift Pennwalt Corp. v. Plough. Inc., 85 F.R.D. 264 (D. Del.1980).
19. 764 F. Supp. at 1320.
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an invention lacked the conditions of patentability where the same attor-
ney had previously made initial determinations for plaintiff that the in-
vention was patentable and had drafted claims for a patent application.
The court referred to Model Rule 1.9 in its decision but relied explicitly
on Canon 9 in its holding.

Another case applying the appearance of impropriety standard in a
Model Rules jurisdiction is In re Glenn Electric Sales Corp.,' in which
a district court in New Jersey upheld a bankruptcy court's disqualifica-
tion of counsel. The district court did not resolve whether the bankruptcy
court improperly applied Canon 9, but held instead that the Bankruptcy
Rules in and of themselves incorporate considerations which are
equivalent to Canon 9's "appearance of impropriety" standard.

C. RULES OF PROFESSIONAL CONDUCT

In the area of conflicts, the Model Rules of Professional Conduct sub-
stantially reflect the prior Code of Professional Responsibility and rele-
vant case law. The Model Rules as adopted by the states are typically
known as the Rules of Professional Conduct ("Rules").

Disciplinary Rule 4-101 concerning protection of confidences or
secrets of the client has been revised as Rule 1.6, "Confidentiality of
Information":

(a) A lawyer shall not reveal information relating to representation of a
client unless the client consents after consultation, except for disclo-
sures that are impliedly authorized in order to carry out the representa-
tion, and except as stated in paragraph (b).

(b) A lawyer may reveal such information to the extent the lawyer reasona-
bly believes necessary

(I) to prevent the client from committing a criminal act that
the lawyer believes is likely to result in imminent death or sub-
stantial bodily harm; or

(2) to establish a claim or defense on behalf of the lawyer in a
controversy between the lawyer and the client, to establish a de-
fense to a criminal charge or civil claim against the lawyer based
upon conduct in which the client was involved, or to respond to
allegations in any proceeding concerning the lawyer's representa-
tion of the client."

Also, Rule 1.8(b) provides:

A lawyer shall not use information relating to representation of a client to
the disadvantage of the client unless the client consents after consultation,

20. 99 B.R. at 596. But see In re Peck, 112 B.R. 485 (Bankr. D. Conn. 1990) (bank-
ruptcy court in Model Rules jurisdiction holding that the mere appearance of impropriety
is ot alone sufficient basis for granting disqualification).

21. Model Rules of Professional Conduct Rule 1.6 (1992).
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except as permitted or required by Rule 1.6 or Rule 3.3."

Rule 1.6 enlarges the principle of confidentiality in that it imposes confi-
dentiality on information relating to representation even if it is acquired
before or after the relationship existed. The Rule does not require the
client to indicate what information is confidential as does Disciplinary
Rule 4-101. However, Rule 1.6 permits a lawyer to disclose information
where impliedly authorized in order to carry out the representation,
whereas under the Code the lawyer could not disclose confidences unless
the client first expressly consented after disclosure. Rule 1.8(b) also al-
lows a lawyer to use confidential information to the actual disadvantage
of the client if the client consents after 'consultation."

Canon S of the Code has been reformulated as Rule 1.7, "Conflict of
Interest: General Rule":

(a) A lawyer shall not represent a client if the representation of that client
will be directly adverse to another client, unless:
(I) the lawyer reasonably believes the representation will not ad-

versely affect the relationship with the other client; and
(2) each client consents after consultation.

(b) A lawyer shall not represent a client if the representation of that client
may be materially limited by the lawyer's responsibilities to another
client or to a third person, or by the lawyer's own interests, unless:
(1) the lawyer reasonably believes the representation will not be ad-

versely affected, and
(2) the client consents after consultation. When representation of

multiple clients in a single matter is undertaken, the consultation shall
include explanation of the implications of the common representation
and the advantages and risks involved."

Rule 1.7 combines Sections (A), (B) and (C) of Disciplinary Rule 5-105
and expressly states their implications. Rule 1.7 requires that when the
lawyer's other interests are involved, not only must the client consent
after consultation but also, independent of such consent, the representa-
tion reasonably appear not to be adversely affected by the lawyer's other
interests. The same constraints seem to be implicitly required by Disci-
plinary Rule 5-105(C). The Comment to Rule 1.7 states that "a lawyer
ordinarily may not act as advocate against a person the lawyer repre-
sents in some other matter, even if it is wholly unrelated."" However,
"simultaneous representation in unrelated matters of clients whose inter-
ests are only generally adverse, such as competing economic enterprises,
does not require consent of the respective clients.""5 The Comment states
that a possible conflict does not itself preclude the representation:

22. Model Rules of Prtoessional Conduct Rule 1.8(b).
23. Model Rules of Professional Conduct Rule 1.7.
24. Model Rules of Professional Conduct Rule 1.7 cnt.
25. Id.
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The critical questions are the likelihood that a conflict will eventuate and, if
it does, whether it will materially interfere with the lawyer's independent
professional judgment in considering alternatives or foreclose courses of ac-
tion that reasonably should be pursued on behalf of the client. Considera-
tion should be given to whether the client wishes to accommodate the other
interest involved."

The Comment recognizes that a client may consent to representation
notwithstanding a conflict, but when a disinterested lawyer would con-
clude that the client should not agree to the representation under the
circumstances, the lawyer involved cannot properly ask for such consent
from the client. The Comment to Rule 1.7 further states that when more
than one client is involved, the question of conflict must be resolved as to
each client and the clients must receive enough information to make an
informed decision." The Comment recognizes that there are circum-
stances in which a lawyer may act as an advocate against a client:

For example, a lawyer representing an enterprise with diverse operations
may accept employment as an advocate against the enterprise in an unre-
lated matter if doing so will not adversely affect the lawyer's relationship
with the enterprise or conduct of the suit and if both clients consent upon
consultation. ... The propriety of concurrent representation can depend
on the nature of the litigation. For example, a suit charging fraud entails
conflict to a degree not involved in a suit for a declaratory judgment con-
cerning statutory interpretation.

A lawyer may represent parties having antagonistic positions on a legal
question that has arisen in different cases, unless representation of either
client would be adversely affected. Thus, it is ordinarily not improper to
assert such positions in cases pending in different trial courts, but it may be
improper to do so in cases pending at the same time in an appellate court."

The Comment further recognizes that conflicts of interest in contexts
other than litigation sometimes may be difficult to assess, but relevant
factors to consider are: I) the duration and intimacy of the lawyer's rela-
tionship with the client or clients involved; 2) the functions being per-
formed by the lawyer; 3) the Ukelihood that actual conflict will arise;
and, 4) the likely prejudice to the client from the conflict if it does
arise." "The question is often one of proximity and degree.""

Finally, the Rules adopted existing case law concerning disqualifying
conflicts of interest in former representation by codifying the "substan-
tially related" test."' Rule 1.9, "Conflict of Interest: Former Client"
states:

26. Id.
27. Id.
28. Id.
29. Id.
30. Id.
31. Model Rules of Professional Conduct Rule 1.9. There is no counterpart to Rule 1.9

under the Code. However, case law developing the 'substantially related' rule relies princi-
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(a) A lawyer who has formerly represented a client in a matter shall not
thereafter represent another person in the same or a substantially related
matter in which that person's interests are materially adverse to the inter-
ests of the former client unless the former client consents after consultation.

(b) A lawyer shall not knowingly represent a person in the same or a
substantially related matter in which a firm with which the lawyer formerly
was associated had previously represented a client

(I) whose interests are materially adverse to that person; and
(2) about whom the lawyer had acquired information protected by

Rules 1.6 and 1.9(c) that is material to the matter,

unless the former client consents after consultation.

(c) A lawyer who has formerly represented a client in a matter or whose
present or former firm has formerly represented a client in a matter shall
not thereafter

(1) use information relating to the representation to the disadvantage
of the former client except as Rule 1.6 or Rule 3.3 would permit or
require with respect to a client, or when the information has become
generally known; or

(2) reveal information relating to the representation except as Rule
1.6 or Rule 3.3 would permit or require with respect to a client."

The Comment to Rule 1.9 points out that disqualification from subse-
quent representation is for the protection of clients and can be waived by
them. However, a waiver is effective only if there is disclosure of circum-
stances, including the lawyer's intended role on behalf of the new
client."

D. FORMER REPRESENTATION

Prior to the enactment of Rule 1.9, courts relied on the common law
"substantially related" test when considering whether the former repre-
sentation of one party disqualified counsel from representing another
party." Courts in Model Rules jurisdictions continue to cite case law
developing the "substantially related" test because of the lack of prece-
dent under Rule 1.9." The "substantially related" test requires a three-

pally on Canon 4 of the Code, which provides that "a lawyer should preserve the confi
dences and secrets of a client," and Canon 9, which provides that a lawyer sbould -avoid
the appearance of professional impropriety." See infra note 33.

32. Model Rules of Professional Conduct Ruk 1.9.
33. Model Rules of Professional Conduct Rule 1.9 cmt.
34. See Analyrica. Inc. v. NPD Research. Inc., 708 F.2d 1263 (7th Cir. 1983); Schieslk

v. Stephens, 717 F.2d 417 (7th Cir. 1983); Noyo Terapeutisk Laboratorium A/S. Y. Bax-
ter Travern Lab., Inc.. 607 F.2d 186 (7th Cir. 1979); Westinghouse Elec. Corp. v. Gulf
il Corp., 588 F.2d 221 (7th Cir. 1978); Flo-Con Systems. Inc. v. Serysteel. Inc., 759 F.

Supp. 456 (N.D. Ind. 1990); Knopfler. 103 B.R. at 1001; In re Sharpe. 98 B.R. 337
(Bankr. N.D. Ill. 1989); Ruff. 102 B.R. at 868; General Ekec. Co. v. Indussra Prods. Inc.,
683 F. Supp. 1254 (N.D. Ind. 1988).

35. See In re American Airlines. Inc.. 972 F2d 605 (5th Cir. 1992); Monon Corp.. 764
F. Supp. at 1320 In e Peck, 112 B.R. at 485.
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part analysis:

First, the court must factually reconstruct the scope of the prior legal repre-
sentations. Second, the court must determine what confidential information
may reasonably be inferred to have been provided to a lawyer representing
a client in such matters. Third, the court must decide whether that informa-
tion is relevant to the current litigation."

Case law has established that a conclusive presumption of shared con-
fidences exists when a law firm changes sides on a "substantially related"
matter.' With regard to the "substantially related" test, the Seventh
Circuit has stated as follows:

[Al lawyer may not represent an adversary of his former client if the sub.
ject matter of the two representations is "substantially related," which
means: if the lawyer could have obtained confidential information in the
first representation that would have been relevant in the second. It is irrele-
vant whether he actually obtained such information and used it against his
former client, or whether-if the lawyer is a firm rather than an individual
practitioner-different people in the firm handled the two matters and scru-
pulously avoided discussing them."

A law firm which changes sides on a "substantially related" matter must
therefore be disqualified, whether or not it sets up screens or "Chinese
walls," and regardless of whether confidential information is actually
exchanged."

Attorneys can engage in representation adverse to their former clients
as long as the matters embraced within the pending representation are
not substantially related to matters in which the attorneys represented
their former cients.' Disqualification may only be granted 'upon a
showing that the relationship between issues in the prior and present
cases is patently clear. Put more specifically, disqualification has been
granted or approved recently only when the issues involved have been
'identical' or 'essentially the same.' "I" Doubts as to the existence of a
conflict of interest should be resolved in favor of disqualification."
Guidelines to determine whether two controversies are substantially re-

36. In re Sharpe. 98 B.R. at 341 (cting LaSalle Nat7l Bank v. County of Lake, 703
F2d 252. 256 (7th Cir. 1983)).

37. See In re American Airlines. Inc., 972 F.2d at 614; Analytica. Inc.. 708 F.2d at
1266; Flo-Con Systems. Inc., 759 F. Supp. at 460; Ruff. 102 B.R. at 870; General Elec.
Cb_ 683 F. Supp. at 1259.

38. Analytica. Inc., 708 F.2d at 1266.
39. Id. at 1267-68.
40. See supra note 33.
41. In re Peck. I 12 B.R. at 490 (quoting Government of India v. Cook Indus., Inc.. 569

F.2d 737, 740 (2nd Cir. 1978)); see also Market Square Assocs.. Lid. v. Garfinkle, 19
BR. 111, 113 (S.D.N.Y. 1982).

42. Westinghouse Elec. Corp.. 588 F.2d at 225; Ruff, 102 B.R. at 870, In re Whitney-
Forbes, Inc., 31 B.R. 836, 838-39 (Bankr. N.D. IIU. 1983).
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lated include:

1. the similarities between the two factual situations;
2. the legal questions posed;
3. the nature and extent of the attorney's involvement in the case includ-

ing the type of work performed and the attorney's possible exposure to the
formulation of policy or strategy-

4. the time period within which the actions in issue took place;
S. the existence of common defendants or plaintiffs; [and]
6. the possibility of a taint on the underlying trial due to the attorney's

conduct."'

E. CONCURRENT REPRESENTATION

While the "substantially related" test is customarily applied in con-
flicts of interest situations presented by former employment, conflicts of
interest arising out of concurrent representation "must be measured not
so much against the similarities in litigation, as against the duty of undi-
vided loyalty which an attorney owes to each of his clients.""

A significant case under Canon 5 of the Code bearing on the propriety
of concurrent representation is International Business Machines Corp. v.
Levin ("IBM")." The decision is relevant because Rule 1.7 largely in-
corporates the provisions of Canon 5. In IBM, the Third Circuit found a
disqualifying conflict of interest where a law firm represented the plain-
tiff in an anti-trust suit against a defendant which that same law firm
represented in unrelated labor matters. The court held that IBM was a
present client of the law firm even though the law firm had no specific
assignment on hand the day the complaint was filed and despite the fact
that the law firm worked on a fee for services basis and was not under
any retainer agreement with IBM. While the law firm had obtained con-
sent from the plaintiff for its continued representation of defendant in
labor matters, no disclosure of the dual representation was made to the
defendant, nor was any consent given by defendant. The law firm argued
that because the multiple representation involved two entirely unrelated
areas there would be no adverse effect on the exercise of independent
professional judgment on behalf of defendant and, therefore, DR 5-
105(A) and (B) were not applicable. The court disagreed with this nar-
row view of "adversely affected" in clauses (A) and (B) of DR 5-105
and stated that clause (C) makes it clear that situations entailing the
likelihood of an adverse effect include circumstances where the adverse

43. In re Olson, 21 B.R. 123. 127 (Bankr. D. Neb. 1982) (citing Silver Chrysler Plyn-
outh. Inc. v. Chrysler Motors Corp., 518 F.2d 7S1. 754-56 (2nd Cir. 1975)); T.C Theatre
Corp. v. Warner Bros. Pictures. Inc., 113 F. Supp. 265. 268-69 (S.D.N.Y. 1953).

44. Cinema 5. Ltd. v. Cinerama. Inc.. 528 F2d 1384. 1386 (2nd Cir. 1976); see also
Westinghouse Elec. Corp.. 588 F.2d at 229; Model Rules of Professional Conduct Rule 1.7
cMt.

45. InternatIonal Business Machs. Corp. v. Levin. 579 F.2d 271 (3rd Cir. 1978).
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effect is relatively minor. "In those cases the multiple representation maytake place if the attorney believes in good faith that he can adequatelyrepresent both clients and if the consent of the clients is obtained."" Thecourt stated that "it is likely that some 'adverse effect' on an attorney'sexercise of his independent judgment on behalf of a client may resultfrom the attorney's adversary posture toward that client in another legalmatter,"'1 and that a serious effect on the relationship may follow if theclient learns from a third party that he is being sued in a different mat-ter by the attorney. In finding a disqualifying conflict of interest, thecourt stated as follows:

Putting it as mildly as we can, we think it would be questionable conductfor an attorney to participate in any lawsuit against his own client withoutthe knowledge and consent of all concerned.'

The Third Circuit concluded that the law firm was obligated under thecircumstances to disclose fully to the defendant the facts of its represen-tation of plaintiffs and obtain the defendant's consent.
At least one circuit court has expressly adopted the holding in IBM4."Additionally, the holding in IBM is consistent with the Rules of Profes-sional Conduct, which have been adopted by a majority of the states.Rule 1.7 provides that representation "directly adverse" to another clientis prohibited unless there is disclosure and consent. With respect to ap-plication of Rule 1.7, the Comment thereto provides as follows:

As a general proposition, loyalty to a client prohibits undertaking repre-sentation directly adverse to that client without that client's consent. Para-graph (a) expresses that general rule. Thus, a lawyer ordinarily may not actas advocate against a person the lawyer represents in some other matter,even if it is wholly unrelated."

A recent district court decision in SWS Financial Fund A v. SalomonBros. Inc.& seems to limit the application of IBM and Rule of Profes-sional Conduct 1.7 by failing to adopt a per se rule of disqualificationwhen counsel undertakes concurrent representation of clients with ad-verse interests without complying with the disclosure and consent provi-sions of Rule 1.7. The court in Salomon Bros. refused defendant'smotion to disqualify plaintiffs law firm in a suit for various security lawviolations where the same law firm represented defendant without a re-tainer agreement over a thirteen month period by answering commoditylaw questions as they arose. Despite the fact that the law firm had not

46. Id. at 280.
47. Id.
48. Id. (qutsing Cinema 5. Ltd.. 528 F.2d at 1386).49. See Unified Sewerage Agency of Wash. Cowy. Or. x. Jelco Inc., 646 F.2d 1339,1345 (9th Ciu. 1981).
St. Model Rules of Professional Conduct Rule 1.7 cmLSI. SWS Fn. Fund A v. Salomon Bros. Inc., 790 F. Supp. 1392 (N.D. Int 1992).
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performed any legal work for defendant in almost five months, the court
found that the defendant was a current client." After determining that
the law firm had failed to comply with the disclosure and consent provi-
sions of Rule. 1.7, the court stated that it was 'unaware of any Seventh
Circuit authority which requires disqualification upon a showing that a
law firm has violated an ethical rule governing conflicts of interest.""
The court acknowledged that disqualification is a "drastic measure
which courts should hesitate to impose except when absolutely neces-
sary."" In denying disqualification, the court stated as follows:

Were this court to rule that disqualification was mandated by [the law
firm's] breach of Rule 1.7 in this case, the implications would be over-
whelming. Clients of enormous size and wealth, and with a large demand
for legal services, should not be encouraged to parcel their business among
dozens of the best law firms as a means of purposefully creating the poten-
tial for conflicts. With simply a minor "investment" of some token business,
such clients would in effect be buying an insurance policy against that law
firm's adverse representation."

With respect to its decision, the court recognized that failure to disqual-
ify a law firm after finding a conflict of interest "may be viewed by some
as a departure from the norm."" In defense of its decision, the court
contends that "(t]he legal world is changing, however, and courts must
be sensitive to the complexities and multiplicities of interests that come
into play when enormous corporations and monster law firms interact in
a dynamic legal economy."""

II. BANKRUPTCY CONSIDERATIONS

Application of the conflicts of interest prohibitions contained in the
Code of Professional Responsibility and the Rules of Professional Con-
duct takes on an added dimension in bankruptcy. "Unlike other forums
and battlefields, where the lines of conflict are clearly drawn, in bank-
ruptcy court, interested parties face proceedings with multiple litigants
where the parties' interests, positions and relationships may change sev-
eral times from pre-filing to post-filing and even thereafter."" "[C]crtain
conflicts that a client could waive after full disclosure outside of the
bankruptcy context, such as simultaneous representation of the client
and client's creditor, are prohibited by the Bankruptcy Code itself from

52. Id. at 1397-98 (citing International Business Machk. Corp_ 579 F.2d at 271).
53. Id. at 1400.
54. Id. (quoting Freeman v. Chicago Musical Instrument Co., 689 F.2d 715. 721 (7th

Cr. 1982)).
55. Id. at 1402.
56. Id. at 1403.
57. Id.
58. In re Flanigan's Enters.. Inc., 70 B.R. 248, 250 (Bankr. S.D. Fla. 1987).
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being waived."" Other representations which have a built-in appearance
of conflict, such as simultaneous representation of an individual creditor
and the creditors' committee, are allowed by the Bankruptcy Code."

In an attempt to maintain the integrity of the bankruptcy process and
assure that counsel devotes undivided loyalty to the client, conflicts of
interest rules have been "more strictly applied in the bankruptcy context
than in other areas of the law, at least insofar as professionals retained
by the estate are concerned."" "It is universally recognized that attor-
neys are prohibited from representing actual conflicts of interest in bank-
ruptcy."" However, a split of authority exists on whether potential con-
flicts of interest should lead to automatic disqualification." One line of
cases applies a rigid, strict constructionist rule, whereby the potential for
conflict or "appearance of impropriety" constitutes a disqualifying con-
flict of interest." With regard to the trustee or debtor in possession, onecourt has stated as follows:

It is the duty of counsel for the debtor in possession to survey the landscape
in search of property of the estate, defenses to claims, preferential transfers,
fraudulent conveyances and other causes of action that may yield a recov-
ery to the estate. The jaundiced eye and scowling mien that counsel for the
debtor is required to cast upon everyone in sight will likely not fall upon the
party with whom he has a potential conflict: Any potential conflict or inter-
est represents a potential to overlook an asset or defense of the estate."

"Other courts are more flexible in their interpretation and application of
the amorphous term conflict of interest, preferring to analyze potential
conflicts on a case-by-case basis.""

"A more flexible approach appears to be supported by the statutory
scheme as enunciated by Congress in the Bankruptcy Code itself."" The
structure of the Code suggests that an actual conflict is required, see 11
U.S.C. Section 1129 (confirmation of plan); II US.C. Section 1102 (eq-
uity security holders' committees); 11 US.C. Section 329(b) (other en-

59. In re Diamond Mortgage Corp. of Ill., 135 B.R. 78.90 (Bankr. N.D. Ill. 1990); se
In rt Amdura Carp., 121 B.R. 862, 865 (Bankr. D. Cdo. 1990).

60. In re Flaigean's Enters., Inc. 70 D.R. at 250-51.
61. In rt Rusty Jones, Inc., 134 BJ. 321, 346 (Bankr. N.D. I11. 1991); see also In reDiamond Mortgage Corp. of Ill.. 135 B.R. at 90.
62. In re Diamond Mortgage Corp. of ill. 135 B.R. at 90.
63. In re Diamond Mortgage Corp. of IlL1 135 B.R at 91 (collecting cases); In re H AK Developers v. Waterfall Village of Atlanra. Lid, 103 B.R. 340. 343 (Bankr. N.D. Ga.

1989) (collecting Case).
64. See In rt 419 Co., 133 B.R. 967 (Bankr. N.D. Ohio 1991) In re Butterfield Lid.Partnership, 131 B.R. 67 (Bankr. E D. Mich. 1990).
65. In re Butterfield Lid. Partnership. 131 B.R at 69.
66. In re Diamond Mortgage Corp. of I11., 135 B.R. at 91; see also In rt Dynamark.

LId.. 137 B.R. 320 (Banky. S.D. Cal. 1991); In ft Peck. 112 B.AR at 485; In rt Lee WayHolding Co, 102 B.R. 616 (S.D. Ohio 1988); H & K Developers. 103 BR. at 344.
67. H & K Developers. 103 B.R. at 344; see also In re tee Way Holding Co.. 102 B.R.

at 621.
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tity may pay debtor's attorney's fees); Section 11 U.S.C. Section 327(c)
(counsel may represent creditor). "To hold otherwise would fly in the
face of Congressional direction, for Congress clearly rejected the per se
approach in favor of an actual-conflict-of-interest approach"" when it
amended the language of Bankruptcy Code Section 327(c) to require an
"actual conflict of interest."" The cases applying the rigid rule in con-
trast rely primarily upon Canon 9 of the Code of Professional Responsi-
bility, as opposed to some special provisions in the Bankruptcy Code."'

In the Seventh Circuit, the choice between the competing strains of
cases appears to have been made. Even independent of the special impli-
cations in the language of the Bankruptcy Code, the Seventh Circuit
requires an actual conflict." This approach is further supported by the
fact that all states in the Seventh Circuit have adopted the Model Rules,
which do not incorporate the "appearance of professional impropriety"
language of Canon 9. The approach taken by the Seventh Circuit is ex-
plained in General Electric Co. v. Industra Products, Inc. as follows:
"The Seventh Circuit first stresses that disqualification is a drastic mea-
sure which should not be imposed unless absolutely necessary. Moreover,
motions for attorney disqualification must be reviewed with extrem'e cau-
tion to avoid their misuse as techniques of harassment.'"2

In applying the Seventh Circuit's standard, the court in General Elec-
tric asked whether "any attorney" representing the challenged party
could act differently."" This standard was applied in In re Nephi Rubber
Products Corp." In Nephi, a law firm which represented seventeen cred-
itors of the debtor's estate, including the largest unsecured creditor, on
unrelated matters and which also represented the majority of the
debtor's officers and directors on unrelated matters, was chosen to re-
present the debtor in a Chapter 11 case. A fifty percent shareholder of
the debtor moved for disqualification pursuant to Bankruptcy Code Sec-
tion 327, arguing that the law firm was not disinterested and that it rep-
resented interests adverse to the estate. Violation of Rules 1.7 and 1.9 of
the Rules of Professional Conduct was also alleged, but not considered
by the court in reaching its decision denying disqualification. The court
held that each potential disqualification case must be considered "on its
own particular facts in order to reach a fair result.'" The court reasoned
that "[i]f a party will suffer great prejudice by disqualification of its
counsel and if another attorney would need to take the same steps to

63. Inr r Lee Way Holding Co.. 102 B.R. at 621.
69. 11 US.C.A. 1327(c) (Wcst 1993).
70. Set In re Kendavis Ind. Int'l. Inc., 91 B.R. 742 (N.D. Tcx. 1988).
71. See, e.g.. Freeman. 689 F.2d at 720-22.
72. 683 F. Supp. at 1258 (citations omitted).
73. 693 F. Supp. at 1261.
74. In Pt Nephi Rubber Prods. Corp., 120 B.R. 477 (Bankr. N.D. Ind. 1990). aod.

Cyhear v. Nephl Rubber Prods. Corp.. Nos. S90-432, S90-579. Slip. Op. (N.D. Wd. Apnl
10. 1991).

75. Id. at 481.
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represent the client, the court may find that disqualification should be
denied."" In denying disqualification the court stated that it was "not
convinced that any other attorney would have or should have acted any
differently in representing [the debtor]."" The movant failed to show
that the law firm had an actual conflict of interest.7" The court found
that the law firm had appropriately accepted appointment by a majority
of the debtor's directors, limited its representation in the proceeding to
the debtor, and not favored the interests of other clients through its legal
advice to the debtor.7"

A. REPRESENTATION OF TRUSTEE

1. Bankruptcy Code

Bankruptcy Code Section 327 provides the terms under which a trus-
tee may select counsel to represent the trustee or for other specified
purposes:

(a) Except as otherwise provided in this section, the trustee, with the
court's approval, may employ one or more attorneys . . . that do not hold or
represent an interest adverse to the estate, and that are disinterested per-
sons, to represent or assist the trustee in carrying out the trustee's duties
under this title.

(b) If the trustee is authorized to operate the business of the debtor under
section 721, 1202 or 1108 of this title, and if the debtor has regularly em-
ployed attorneys . . . the trustee may retain or replace such professional
persons if necessary in the operation of such business.

(c) In a case under chapter 7. 11 or 12 of this title, a person is not dis-
qualified for employment under this section solely because of such person's
employment by or representation of a creditor, unless there is objection by
another creditor or the United States trustee, in which case the court shall
disapprove such employment if there is an actual conflict or interest.

(c) The trustee, with the court's approval, may employ, for a specified
special purpose, other than to represent the trustee in conducting the case,
an attorney that has represented the debtor, if in the best interest of the
estate, and if such attorney does not represent or hold any interest adverse
to the debtor or to the estate with respect to the matter on which such
attorney is to be employed."

To represent a trustee, the attorney must not hold or represent an in-
terest adverse to the estate, and he must be disinterested." A "disinter-

76. Id. at 482 (citing General Electric Co., 693 F. Supp. at 1261).
77. In re Nephi Rubber Prods. Corp.. 120 B.R. at 482, aj'd. Cypher v. Nephi Rubber

Prods. Corp.. Nos. S90-432. S90579, Slip. Op. (N.D. Ind. April 10. 1991).
78. Id. at 483.
79. Id.
80. 11 U.S.C.A. 1327 (West 1993).
31. II US.C.A. 5327(a); In re Roberts, 46 B.R. 815, 822 (Bankr. D. Utah 1985). aff'd
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ested person" is defined in Bankruptcy Code § 101(14) as a person that:

(A) is not a creditor, an equity security holder, or an insider,

(D) is not and was not, within two years before the date of the filing of
the petition, a director, officer, or employee of the debtor ...

(E) does not have an interest materially adverse to the interest of the
estate or of any class of creditors or equity security holders, by reason of
any direct or indirect relationship to, connection with, or interest in, the
debtor . . . or for any other reason."

While not defined in the Bankruptcy Code, "adverse interest" has
been held to mean:

(1) to possess or assert any economic interest that would tend to lessen the
value of the bankruptcy estate or that would create either an actual or po-
tential dispute in which the estate is a rival claimant; or
(2) to possess a predisposition under circumstances that render such a bias
against the estate."

The Bankruptcy Code, therefore, allows a law firm which represents a
creditor in an unrelated matter to represent the trustee provided there is
no actual conflict of interest." The procedures for obtaining court ap-
proval of counsel in a bankruptcy case are outlined in Bankruptcy Rule
2014(a), "which requires among other things that the application for
employment contain a detailed disclosure of the attorney's connections
with the debtor, creditors and any other party in interest."" Further re-
strictions on appointment of counsel are provided by Bankruptcy Rule
5002, which prohibits an attorney from representing a trustee if the at-
torney or any member of his firm is a "relative of the bankruptcy judge
approving the employment."" The importance of proper disclosure has
been described as follows:

Ineffective or insufficient disclosure is not a minor problem. It goes to the
heart of the integrity of the bankruptcy system, of counsel, and of the
courts. ... Appearances count. Even conflicts more theoretical than real
will be scrutinized. The disclosures must appear in the application and dec-
laration required by Bankruptcy Rule 2014(a). It is not sufficient that the
information might be mined from petitions, schedules, section 341 meeting
testimony, or other sources. The burden is on the person to be employed to
come forward and make full, candid, and complete disclosure. Negligent

In part. modfied in part. rev'd on other grounds. 75 B.R. 402 (D. Utah 1987).
82. 11 US.C.A. 1101(14) (West 1993).
83. In re Tinley Plaza Assocs., 142 B.R. 272. 277 (Bankr. N.D. M 1992); In re 419

Co.. 133 B.R. at 869, In re Diamond Mortgage Corp. of Il1.. 135 B.R. at 94.
84. 11 US.C.A. 1327(c).
83. In re Interstate Distribution Cir. Assocs. (A). Ltd., 137 B.R. 826. 831 (Bankr. D.

Colo. 1992) (quoting In re Land, 116 B.R. 798. 803 (D. Colo. 1990)).
86. Bankruptcy Rulc 5002(a).
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omissions do not vitiate the failure to disclose.... Regardless of whether
there is an actual conflict, the existence of an arguable conflict must be
fully disclosed in plain and public view, if only to be explained away.'1

2. Concurrent and Former Representation of Unsecured and
Secured Creditors

Prior to amendment in 1984, 11 U.S.C. Section 327(c) specifically
prohibited the concurrent representation of a creditor and the trustee in
the same bankruptcy case." Bankruptcy Code Section 327(c) previously
read as follows:

(c) In a case under chapter 7 or 11 of this title, a person is not disqualified
for employment under this section solely because of such person's employ-
ment by or representation of a creditor, but may not, while employed by the
trustee, represent in connection with the case, a creditor."

Amended § 327(c) no longer contains a per se bar to the concurrent
representation of a creditor and the trustee in the same bankruptcy case;
an actual conflict of interest is now required." Former representation of
creditors does not generally prohibit representation of the trustee.

Despite the clear language of the statute, some courts continue to hold
that a potential conflict or the appearance of impropriety is enough to
disqualify counsel from representing the trustee." Such a holding is in
accord with the Code of Professional Responsibility, but contra to the
Rules of Professional Conduct, which have abandoned the appearance of
impropriety standard as unworkable. Generally, however, counsel is dis-
qualified under the Rules of Professional Conduct when concurrently
representing the trustee and a creditor on related matters." No case law
discovered has yet determined whether the more liberal federal standard
under Bankruptcy Code Section 327(c) preempts the Code of Profes-
sional Responsibility or Rules of Professional Conduct as adopted by the
states.

While acknowledging that strict construction of amended Section
327(c) may allow simultaneous representation of a creditor while repre-
senting the trustee or debtor-in-possession, at least one court has held
that such representation always results in a disqualifying conflict." In

87. In re Interstate Distribution Ctr. Assocs. (A). Ltd.. 137 B.R. at 832 (alteration in
original) (diations omitted).

88. See. e.g.. In re AOV Idus.. Inc., 797 F.2d 1004. 1011 (D.C. Cir. 1916).
89. 11 US.C.A. 1327(c) (West 1979) (amended 1984).
90. It US.C.A. 1327(c).
91. See In re BH&P Inc., 949 F.2d 1300, 1313 (3rd Cir. 1991); In re Glenn Elec. Sales

Corp. 99 B.R. at 596. But see In re Lee Way Holding Co.. 102 B.R. at 622 (holding that
prior representation of creditor could not per se sustain a claim of appearance of
impropriety).

92. See Model Rules of Professional Conduct Rule 1.7.
93. In re Greater Pottstown Comrnunity Church, 80 B.R. 706 (Bankr. E.D. Pa. 1987).
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Pottstown, counsel for a Chapter 7 debtor who concurrently represented
creditors in proceedings against the debtor was denied compensation.
With regard to Section 327(c), the court held as follows:

[Elven as amended, Section 327(c) does not authorize any apparent or ac-
tual conflicts. Further, we believe that a prohibited apparent or actual con-
flict arises perforce when (1) counsel for the trustee represents a creditor
simultaneously; and (2) counsel for a debtor or DIP, whose interests are
necessarily diverse from those of a creditor, as opposed to an independent
trustee, has represented a creditor in the past or, what is even more clearly
objectionabla, purports to represent a creditor in the same proceeding in
which he represents the DIP."

The court relied primarily on an Editor's Comment in Norton's Bank-
ruptcy Law & Practice referring to Bankruptcy Code Section 327(c).
The Comment provides that "the Code allows counsel to represent the
trustee under Section 327(c), even though counsel was previously em-
ployed by a creditor, but further representation of the creditor by that
attorney in connection with the Title 11 US.C. case is improper and
forbidden.""

There is an alternative to disqualification. Bankruptcy Code Section
327(c) allows a trustee to appoint special counsel, even a law firm which
has represented the debtor. Courts have held that a law firm representing
a creditor may also serve as special counsel to the trustee." The court in
Fondiller v. Robertson allowed a law firm representing a creditor to re-
present the trustee as special counsel to investigate and recover assets
fraudulently conveyed from other creditors with which the law firm had
no connection." The court noted that former Section 327(c), which
would require an attorney to sever his relationship with creditor clients
connected with the case if he were general counsel to the trustee, did not
apply where the attorney represented the trustee in a special limited ca-
pacity that presented no conflicting interest between the trustee and the
creditor clients of the attorney. Additionally, under Section 327(a), the
law firm was disinterested because it was not one of the disqualified par-
ties listed in what is now Section 101(14) and since it did not hold or
represent any interest adverse to the estate with respect to its duties as
special counsel."

94. Id. at 711 (quoting W. Norton, Bankruptcy Law A Practice, Bankruptcy Code 124
(1987-88)).

95. Id.
96. See. e.g.. Fondiller v. Robertson, 15 B.Rl 890 (Bankr. 9th Cir. 1911), appeal dis-

missed, 707 F.2d 441 (9th Cir. 1983); Roberts v. Harris, 101 B.R. 210 (Bankr. ED. Cal.
1989).

97. Fondiller. 15 B.R. at 890; see also Reigle v. Ogle. 5S B.R. 516 (Bankr. ED. Pa.
1986).

98. Fondiller. 15 B.R at 891. But see In re Roberts, 46 B.R. 815, 829 (Bankr. D. Utah
1985), aftd i part. modified in part, rev'd on other grounds, 75 B.R. 402 (D. Utah 1987)
(holding list of disqualified parties in what is now Bankruptcy Code 1 101(14) is not
exhaustive).
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3. Former Representation of Creditors' Committee

Several cases have presented the issue of whether counsel to the credi-
tors' committee in a Chapter II case can subsequently be appointed to
represent the trustee in the same converted Chapter 7 case." The courts
in Market Response Group and Codesco both held that a law firm's
prior representation of a creditors' committee did not disqualify the law
firm from representing the trustee in the same proceeding. Under the
Bankruptcy Code, the creditors' committee possesses a plethora of power
with respect to the trustee: it can petition the court to appoint an interim
trustee to take possession of the property of the estate and to operate the
business under Section 303(g); it may circumvent the appointment of
any trustee by bringing forth evidence that the trustee is unqualified pur-
suant to Section 321; it may petition for removal of the trustee under
Section 324; and Section 702, Section 703, Section 1104 and Section
1105 "bring the election and removal of a trustee totally within the
realm of the creditors' committee's choice.""' The creditors' committee
freely consults with its attorney on strategy to secure a plan which best
favors the creditors or to secure a sale which brings the greatest amount
of proceeds upon liquidation."o' The court in Codesco noted that there
existed a valid concern that previously disclosed confidences might be'
misused to the detriment of the estate if counsel for the creditors' com-
mittee becomes counsel for the trustee.'" Both courts stressed that
Canons 5 and 9 also applied, making it obligatory that the respective law
firm in each case exercise independent judgment in the representation of
clients and avoid even the slightest appearance of professional
impropriety.' 3

The court in Codesco found that the purpose of pre-amended Bank-
ruptcy Code Section 327 was to prevent even the appearance of a conflict
by prohibiting an attorney employed by the trustee from representing a
creditor in connection with the case.'*' However, the court acknowledged
that there also exists the highly regarded principle that the trustee
should have wide latitude in determining who shall be employed to per-
form legal services for the estate and held that "[o]nly in the rarest cases
should the trustee be deprived of the privilege of selecting his own coun-
sel. . ."I" The court in Codesco found that it cannot be stated cate-
gorically that the interests of counsel for the creditors' committee in an
aborted Chapter II case and those of an attorney for the trustee in a

99. See. e.g. In re Aarket Response Group. Inc. 20 B.R. 151 (Bankr. ED. Mich.
1982); In re Codesco. Inc., IS B.R. 997 (Bankr. S.D.N.Y. 1982).

100. In re Market Response Group. Inc., 20 B.R. at 152.
101. Id.
102. In re Codesco, Inc.. 1S B.R. at 1001.
103. In re Market Response Group. Inc. 20 B.R. at 152; In re Codesco. Inc.. 18 B.R. at

99-1000.
104. In re Codesco. Inc.. IS B.R. at 999.
105. Id. (quoting In rc Mandell, 69 F.2d 830, 831 (2d Cir. 1934)).



146 COMMERCIAL LAW JOURNAL VOL 98

Chapter 7 case are in conflict because both fiduciary positions strive to
protect the interests of unsecured creditors generally.'" Furthermore,
the potential argument that the attorney for the trustee may be required
to review the administrative claims and conduct of the attorney for the
creditors' committee is an argument that has been rejected because the
attorney for the creditors' committee is required to account to the court,
not to the trustee. 10 '

The problem in Codesco was that the attorneys for the creditors' com-
mittee in the Chapter 11 case advised against the plan, which might
imply that the attorneys hoped for appointment as trustee's counsel if the
case were converted for failure to obtain approval of a plan. The court
stated such an implication was pure speculation.'" The attorneys in the
case knew that if all secured claims were sustained there would not be
sufficient funds for their fees, so they had a strong motive to question the
status of each secured claim. However, such tension between counsel for
the trustee and counsel for the secured creditors is proper and is not
sufficient reason for disqualification of a trustee's chosen counsel.'" The
conclusion to be drawn from these cases is that wide latitude in the ab-
sence of a direct conflict exists for appointment by the trustee of counsel
of his choice.

4. Former Representation of Debtor

The trustee may hire an attorney that has represented the debtor for
specified purposes, other than to generally represent the trustee, if such
attorney will not represent or hold any adverse interest to the debtor or
the estate."' In Hasseit v. McColley, the trustee and his attorney had
been administering the Chapter 11 case of a parent corporation and its
subsidiary. A motion to disqualify trustee's attorney arose over an adver-
sary proceeding instigated by the trustee to recover certain stock from a
third party wherein it was possible that a question could arise as to the
ownership of the stock between the parent company and its subsidiary.
The court noted that DR 5-105 (C) and Ethical Considerations 5-14, 5-
15, 5-16 and 5-19 allowed for multiple representation under prescribed
circumstances and found that full disclosure of potential conflicts had
been made by counsel to both the parent corporation and the subsidiary
as well as to the court."' The court found a unity of interest between the
parent and subsidiary companies in the recovery of the stock from the

106. Id. at 1000.
107. Id. (citing In rc Eloise Curtis. Inc., 326 F.2d 698 (2nd Cit. 1964)).
108. Id. at 1001.
109. Id.
110. II US.C-A. 1327 (c); see In rc G & H Steel Service. Inc., 76 B.R. 508 (Banks.

ED. Pa. 1987); Hassen v. McColley. 5 Collier Bankr. Cm. 2d (MB) 1503 (Bankr.
S.D.N.Y. 1982).

Ill. Hassen. 5 Collier Bankr. Ca. 2d (MB) at 1514.



No. 2 BANKRUPTCY REPRESENTATION 147

third party."' If a conflict arose as to the ownership between the two
companies, the court stated that the trustee could then appoint special
counsel to resolve the ownership question."'

Representation of the trustee may also conflict with prior representa-
tion of a debtor's officers or partners individually. In In re Philadelphia
Athletic Club. Inc.,"4 the court disqualified attorneys chosen by the trus-
tee who previously represented two individuals in a struggle for control
over a Chapter 11 debtor. In their representation of those clients, the
attorneys attacked debtor's plan, accused debtor of fraud and caused the
court to remove debtor as debtor-in-possession. The trustee moved to em-
ploy these same attorneys as its general counsel and they subsequently
withdrew from representing the two individuals. Debtor objected, claim-
ing the attorneys had an interest adverse to the interests of debtor. In
disqualifying the attorneys from representing the trustee, the court held
that it was not sufficient that the attorneys actually were disinterested
because the appearance of being interested could not be avoided."'
(Note that this result would not be reached under the Rules of Profes-'
sional Conduct, absent more than an "appearance of professional impro-
priety.") The court stated that a reasonable person would conclude that
the attorneys' prior clients would be given preferential treatment by the
attorneys as trustee's counsel, to the detriment of others, and that an
attorney for the trustee should not place himself in a position where he
may be required to choose between a conflicting interest or his duties.""
The result reached by the court was unusual because a trustee typically
seeks to save the estate money by employing counsel familiar with the
debtor. Special counsel could have been employed by the trustee to re-
view the claims or other liabilities of the attorneys' prior clients.

B. REPRESENTATION OF DEBTORS

1. Concurrent and Former Representation of Unsecured and
Secured Creditors

"A debtor in possession stands in the shoes of a trustee in every
way""" and can therefore exercise the rights and duties of a trustee."1
Much of the previous discussion concerning representation of a trustee is
relevant in that attorneys for the debtor-in-possession must be disinter-
ested and hold or represent no adverse interest.'" "Only the concurrent

112. Id. at 1512.
113. Id. at 1512-13.
114. In re Philadelphia Athletic Club. Inc., 20 B.R. 328 (ED. Pa. 1982).
115. Id. at 335 (citing Model Code of Professional Responsibility Canon 9).
116. Id.
117. In re Watson, 94 B.R. 111. 114 (Bankr. S.D. Ohio 1988).
118. II U.S.C.A. 51107(a) (West Supp. 1993).
119. 11 US.C.A. 1327(a); see. e.g. 1re Mfichigan Gen. Corp. 77 B.R. 97 (Bankr. N.D.

Tex. 1987) (law firm disqualified from representing Chapter 11 debtor in consolidated case
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representation of conflicting interests disqualifies an attorney from repre-
senting a debtor-in-possession."" Counsel for the debtor can therefore
concurrently represent a secured or unsecured creditor in an unrelated
transaction, provided no actual conflict or adverse interest exists.121

Note, however, that some courts disregard the language of Bankruptcy
Code Section 327(c), which requires an actual conflict, and disqualify
counsel based solely on potential conflicts or the appearance of impropri-
ety.'" However, an attorney would not be disqualified from representing
the debtor-in-possession solely because he represented the debtor before
the commencement of the case.'" In fact, that is the usual practice.

Therefore, representation of the debtor even if the attorney repre-
sented unsecured or secured creditors in other matters is allowable, as
long as those other matters are not substantially related to the bank-
ruptcy case. However, if the attorney prepared the security agreements
between the secured creditor and the debtor, or if the attorney repre-
sented a creditor with respect to any matter which the debtor might liti-
gate in a bankruptcy proceeding, then representation should not be con-
sidered. The same would apply if the attorney formerly represented
officers or directors of the debtor, if it is likely that the debtor will be
litigating against these individuals. Even in this situation, the creditors'
committee or trustee rather than debtor's counsel could have responsibil-
ity for investigating and litigating issues involving the officers and
directors.

2. Concurrent and Former Representation of Creditors'
Committee and Trustee

Because of the obvious adverse interests in concurrent representation
and the fact that prior representation of either the creditors' committee
or trustee would concern substantially related matters, no subsequent or
concurrent representation of the debtor would be possible. 1' 4

where partner of law firm served on boards of directors of corporations controlling related
Chapter II debtors).

120. In re Dynamark. Lid, 137 B.R. 390. 381 (Bankr. S.D. Cal. 1991) (citing In re
McKumey Ranch Assocs.. 62 B.R. 249 (Bank. C.D. Cal. 1986)) (law firm retained by
debtor-in-possession was disinterested even though firm currently represented largest se-
cured creditor in case on unrelated transactions); see also In re Roberts, 75 B.R. 402
(Bankr. D. Utah 1987) (simultaneous represenutioa of wholly-owned corporation and its
principals in separate Chapter 11 proceedings did not constitute conflict of interest).

121. See In re Dynamark. Lid., 137 B.R. 390 (Bankr. S.D. Cal. 1991); In re Flanigan's
Enters.. Inc., 70 B.R. 248 (Bankr. S.D. Fla. 1987).

122. See. e.g.. In re Status Game Corp., 102 B.R. 19 (Bankr. D. Conn. 1989).
123. 11 US.C.A. 5 1107(b) (West 1979).
124. See. e.g.. 11 U.S.CA. I 1103(b) (West Supp. 1993).
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C. SECURED CREDITOR REPRESENTATION

1. Concurrent and Former Representation of Debtor
Again, because of obvious adverse interests, concurrent representationof a secured creditor and debtor in the same case is generally prohib-ited."' (Since we are assuming representation of the creditor in thedebtor's bankruptcy case, there exists little likelihood that there could berepresentation of the debtor on an "unrelated" matter.) Furthermore,representation of a secured creditor would probably be precluded ifcounsel formerly represented the debtor. Debtor would likely havegrounds to disqualify the law firm from undertaking representation.Since all matters concerning the debtor will be under scrutiny in a bank-ruptcy case, the 'substantially related" test is typically met."' Given thechance that debtor's confidences may be used against him and the over-all appearance of impropriety, disqualification becomes all the morelikely.'27

2. Concurrent and Former Representation of Other SecuredCreditors

Canons 4, S and 9 of the Code of Professional Responsibility wouldnot require disqualification for concurrent representation of other se-cured creditors in the same bankruptcy case without a showing that theattorney's independent professional judgment on behalf of a client wouldlikely be adversely affected by such multiple employment. Rule of Pro-fessional Conduct 1.7 would allow multiple representation if representa-tion of each creditor was not limited by the attorney's representation ofother creditors. Of course, full disclosure might be necessary to each cli-ent concerning the implications and possible conflicts of such multiplerepresentation, and representation should not be undertaken until eachclient consents."2 ' If there is a likelihood of an adversary proceeding be-tween the creditors, the attorney should not engage in multiple represen-tation.'" If there is little likelihood of a dispute over collateral, the con-current representation of secured creditors should be allowable."

125. See Model Code of Professional Responsibility DR 5-105; Model Rules of Profes-sional Conduct Rule 1.7; In re Kujawa, 112 B.R. 968 (Bankr. ED. Mo. 1990).126. See supra part 1, section D; Model Rules of Professional Conduct Rule 1.9.127. See Model Code of Professional Responsibility Canon 9, DR 4-101; Model Rulesof Professional Conduct Rules 1.6. 1.8(b); Securities Ivestor Protection Corp. v. Blinder.Robinson & Co.. 123 B.R. 900 (Banks. D. Colo. 1991). appeal dismissed. InterconainentalEnters.. Inc. v. Keller, 132 B.R. 759 (Bankr. D. Colo. 1991).128. See Model Code of Professional Responsibility DR 5-105. EC 5-16; Model Rulesof Professional Conduct Rule 1.7.
129. See Model Code of Professional Responsibility Canon 9, DR 5-105, EC 4-5. EC 5-15; Model Rules of Professional Conduct Rule 1.7; International Business Machs. Corp.,579 F.2d at 271.
130. See Model Rules of Professional Conduct Rule 1.7 ctnt.
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Conflicts arise where there is a dispute with regard to the same collat-
eral securing each claim. If an attorney prepared the relevant documen-
tation for both secured creditors, the attorney should probably not re-
present either creditor because of the appearance of impropriety that
would exist with respect to the confidences of the party not repre-
sented.131 However, if the attorney was not involved in the preparation of
the relevant documentation for either secured creditor, the attorney
could represent one creditor without violating the Code of Professional
Responsibility. There would be no multiple representation, yet the attor-
ney could represent the chosen secured creditor without danger of the
appearance of any identifiable impropriety, i.e., using the other creditor's
confidences against him.' 32 Note, however, that such representation may
require disclosure and consent under Rule of Professional Conduct 1.7.

3. Concurrent and Former Representation of Unsecured

Creditors, Creditors' Committee, and Trustee

Because the interests of unsecured creditors and secured creditors may
be adverse, DR 5-105 and Model Rule 1.7 would possibly not allow gen-
eral concurrent representation in the same bankruptcy case. If represen-
tation of the unsecured creditor was specifically limited to filing a proof
of claim (in many cases, unsecured creditors rely on a trustee or credi-
tors' committee to scrutinize the claims of secured creditors), representa-
tion of the secured creditor concurrently may be appropriate. The issue
under DR 5-105(C) is whether or not it is "obvious" that an attorney
could adequately represent both the secured and unsecured creditor.
Under Rule of Professional Conduct 1.7, the issue would be whether the
representation is directly adverse to, or limited by, representation of the
unsecured creditor.

An attorney cannot concurrently represent both a secured creditor and
the creditors' committee in the same case because of the above-described
responsibility of the committee. Also, Bankruptcy Code Section 1103(b)
most likely prohibits such representation. Finally, the concurrent repre-
sentation of a secured creditor and the trustee in the same bankruptcy
case, while possible under Bankruptcy Code Section 327(c), is generally
prohibited.13 '

In considering whether representation should be undertaken, there is
always the question of whether former representation of another creditor,
the creditors' committee or the trustee would preclude the representation
of a secured creditor. If the attorney's former representation included
matters which were substantially related to the secured creditor's inter-

131. See Model Code of Professional Responsibility Canon 9. DR 4-101. EC 4-5; Model
Rules of Professional Conduct Rules 1.6, 1.8(b).

132. See Fred Weber. Inc. v. Shell Oil Co.. 566 F.2d 602 (8th Cir. 1977). cert. denied.
436 US. 905 (1978).

133. See Model Code of Professional Responsibility DR S-105; Model Rules of Profes-
sional Conduct Rule 1.7.
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ests in the bankruptcy case, then employment by the secured creditor
should not be accepted. Otherwise no appearance of impropriety would
exist and employment could be accepted.

D. UNSECURED CREDITOR REPRESENTATION

1. Concurrent and Former Representation of Secured Creditors,
Debtor, and Trustee

For reasons previously discussed, general representation of an un-
secured creditor would generally not be permissible if counsel was al-
ready representing a secured creditor or the debtor or the trustee in the
same bankruptcy case. The concurrent representation of a secured credi-
tor in an unrelated matter would be allowable as long as there was no
potential for the commencement of an action by one party against the
other. Former representation of a secured creditor or debtor or trustee
would disqualify counsel from representing an unsecured creditor only if
the former representation was substantially related to a matter in the
bankruptcy case. Of course, this would obviously mean that former rep-
resentation of the debtor would most likely disqualify counsel from rep-
resenting an unsecured creditor in debtor's bankruptcy case. Former rep-
resentation of the trustee or secured creditor would be disqualifying only
if so indicated by the substantially related test.

2. Concurrent and Former Representation of Other Unsecured
Creditors

As to the representation of other unsecured creditors in the same
bankruptcy case, the conflicts involved would invoke DR 5-105 and Rule
1.7 concerning multiple employment and full disclosure. There would
seem to be little likelihood of conflict in this situation. It should be noted,
however, that Bankruptcy Rule 2019 requires full disclosure to the court,
including a recital of pertinent facts and circumstances in connection
with each employment.

E. CREDITORS' COMMITTEE REPRESENTATION

1. Concurrent Representation

Bankruptcy Code Section 1103(b) reads as follows:

An attorney . .. employed to represent a committee appointed under sec-
tion 1102 of this title may not, while employed by such committee, re-
present any other entity having an adverse interest in connection with the
case. Representation of one or more creditors of the same class as repre-
sented by the committee shall not per se constitute the representation of an
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adverse interest.'"

The language of Bankruptcy Code Section 1103 clearly supports the
concurrent representation of individual unsecured creditors and the cred-
itors' committee as long as there is no adverse interest involved in such
concurrent representation." Because of the inherent adverse interest in-
volved in the concurrent representation of the creditors' committee and
the trustee or debtor-in-possession, debtors, or a secured creditor, such
concurrent representation is generally prohibited.

2. Former Representation of Secured and Unsecured Creditors,
Trustee, and Debtor

Former representation of a secured creditor would disqualify counsel
from representing the creditors' committee only if the matters advised on
for the secured party were substantially related to the matters in dispute
in the bankruptcy case. Counsel for the creditors' committee is duty
bound to scrutinize the claims of secured creditors and if counsel pre-
pared documentation relating to the extension of credit on behalf of a
particular creditor, he should be disqualified from serving as creditors'
committee counsel, unless the court would appoint special counsel to re-
view that creditor's position and handle any resulting litigation.

Since the interests of unsecured creditors and the creditors' committee
are the same, there would be little chance that counsel's former represen-
tation of a particular unsecured creditor would disqualify him from rep-
resenting the creditors' committee.

With respect to counsel for the trustee and counsel for the creditors'
committee, they would also share a common goal, i.e., to increase the
size of the estate available for unsecured creditors. Therefore, former
representation of the trustee would not necessarily disqualify counsel
from subsequently representing the creditors' committee.'"

Former representation of the debtor would likely disqualify counsel
from representing the creditors committee because of the substantial re-
lationship of matters in dispute and the chance that confidences might be
revealed in the bankruptcy case.' 7 However, where the subject matter of
the former representation is too remote from the bankruptcy action and
where a sufficient showing is made to rebut the presumption that confi-
dential information passed to the attorney during the prior representa-
tion, a request for disqualification may be denied.'"

134. 11 US.C.A. 5 1103(b).
135. See In re Whitman, 101 B.R. 37 (Bankr. N.D. Ind. 1989).
136. See In re Market Response Group. Inc. 20 B.R. at 151.
137. See Model Code of Professional Responsibility DR 4-101; Model Rules of Prores-

sional Conduct Rules 1.6. 1.8(b); In re Davenport Communications Ltd. Partnership, 109
B.R. 362 (Bankr. S.D. Iowa 1990); In re Market Response Group, Inc.. 20 B.R. at 151.

138. See In re Allied Artists Pictures Corp.. 5 Bankr. Ct. Dec. (CRR) 636. 638 (Bankr.
S.D.N.Y. 1979).
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III. CONCLUSION
Because of the overlay of bankruptcy considerations to traditional con-

flicts analysis, each potential conflict must be carefully considered in
light of the information contained in this article. The appendix following
this article summarizes the relevant considerations for deciphering the
conflicts of interest which frequently occur in bankruptcy representation.
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APPENDIX

The conflicts chart on the following pages attempt to put in shorthand
form the answer, or at least the possible considerations, concerning con-
flicts of interest which arise in a bankruptcy case by the concurrent rep-
resentation of two clients or the subsequent representation of a client
concerning the same matters involved in the former representation of an-
other client.

The chart should be read as follows: The entity corresponding to each
Roman numeral is the party that is requesting representation of the law
firm in a bankruptcy case. Whether or not representation may be under-
taken is then answered with respect to each of the other possible entities
involved in a bankruptcy case where those entities are (A) currently be-
ing represented or (B) were formerly represented. The possible conflicts
are further divided according to whether the representation of entities
currently or formerly represented was related or unrelated to the particu-
lar bankruptcy case in which representation is being requested. The
chart indicates whether representation of the party requesting represen-
tation would not be possible ("No") or would be possible ("Yes") and
other possible restrictions thereon. In shorthand form, the chart indicates
the authority for the position taken as to whether representation would
be possible as being the Bankruptcy Code (e.g., 327(a), 1103(b)), cer-
tain disciplinary rules of the Code of Professional Responsibility (e.g., 4-
101, 5-105) or the Rules of Professional Conduct (e.g., 1.7, 1.9). Further
explanation of the information contained in the chart is provided in the
legend at the end of this appendix. Additional considerations are repre-
sented as follows: The indicator "SR" is used to denote case law which
has developed the "substantially related" test concerning conflicts with
respect to former representation and is explained more fully in the leg-
end; the acronym "IBM' refers to a specific Court of Appeals decision
more fully explained in the legend; the phrase "not same entity" is used
in certain instances with respect to conflicts concerning the trustee to
distinguish instances where an individual, who also acts as trustee, is rep-
resented or has been represented in his individual capacity and where the
attorneys involved may be representing another entity in a bankruptcy
case where said individual is acting as trustee.

It should be noted that Canon 9, which requires counsel to avoid even
the appearance of impropriety, may also be relevant in certain situations.
However, it is not included in this chart because courts generally have
not disqualified counsel based solely on Canon 9, holding instead that the
more specific language of Canons 4 and 5 controls.
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CONFLuCS CHArT

I TRLST - PARTY REQUESTING REPRESENTATIO

PrAM Cmusum A. Concurrent Representation b. Former Representation

3zssmau RWA1X | MZZLTZD isIAm | UnRZLT=
20 CASS sO CaSS To CAM I so CaSZ

1. Debtor-in- N/A S/A Yes, 327(b). N/A
Possession (ee); 4-101**:

1.6: 1.8b" -*

2. Debtor No 327(a); j;S 5-105-; Yes. 327(b). Yes. 327(bi.
S-lOS; 1.7 ':.'; tI: Ce); 4-101.*; (e); 4-101'';

1ray require 1.6; 1.8(b)- 1.6; 1.8(bi--
Idisclosure
lad consent)

3. Creditors No. 1103,b) ;/A Yes, SR (not N/A
Comkittee (adverse adversarial);

interes:)"'; 1.9
327(a);'
5-1OS 1.? i

4. Secured No. S-10; Yes 327c); Yes. 4-101-; Yes. 327(Cl;
Creditor 1.7 5-105'; 1.7.; 1.6: 1.8(b) -; 4-101'';

(Possible. :5K; (may 327Cc) 1.6; 1.Sb;
327(c)) require SR (not

Iisclosure adversarial):
I d consent) 1.9

S. Unsecured No. 5-105; Yes 327(c) Yes. 327(c); Yes, 327c;
Creditor 1.7 5-105'; 1.7;: 4-101'; 4-101'-

[Possible. :SK; (may 1.6; 1.8(b)'' 1.6; 1.8(bi--;
327(cil require SR (not

d:sclosure adversarial);
Iand consent) 1.9
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CONFLICTS CHART
H. DEBTOR-LN-PosSESStO.N -PARTY REQUEST7NG REPRESENTATION

PAxsTY Cmtssngr A. Concurrent Representation B. Former Representatic=
OR rokJnzL
tRzpaS~u RZLATXD 3D ATI zhM=A=

To CJSs To C)S2 To CAS3 To Cesz

1. Debtor N/A N/A Yes. 1107(b) Yes, 1107'b::
327(b)

2. Trustee N/A N/A Yes. (rare) N/A

3. Creditors' No, 1103(b) N/A No, 4-101; N/A
Ccrt;Itee (adverse 1.6; 1.8'b);

interest)-**-; SR
5-105; 1.7 (adversarial);

1.9

4. Secured No, 5-105; Yes, S-105-; Yes. 327(c); Yes, 4-101--;
Creditor 1.7 1.7 ; BM: 4-101*-; 1.6; 1.Slb)-;

(Possible, (may require 1.6; 1.8(b2-- SR (not
327(c)1 disclosure adversarial);

and consentl 1.9

S. Unsecured No. 5-105; Yes. S-IOS'; Yes. 327(c); Yes. 4-10-t;
Creditor 1.7 1.7'; IrK; 4-101-; 1.6; 1.8tbl-;

(Possible, (may require 1.6; 1.8(b)-" SR (not
327(c)) disclosure adversarial);

I .l.rand consent) 1.I
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CONFLICTS CHART

M. DEBTOR - PARTY REQuEsTING REPRESENTATiON

PAirr CuazTmY A. Concurrent Representation s. ormer Re presentation

CI PORJULY rZA=RA=VR T

.TO CASZ TO CASS 50To5 CaSS

1. Debtor-in- N/A S/A Yes. SR N/A

Possession (sivuara
i-:e-es:): 1.9

2. trustee No, 327(a): Yes. 3271a); #o4-:2; Yes (not same

5 -105; 1.7 .-105; 1.7.; 1.6; 1.8(b); entity)
.-=t sam5e SR
e..ity); IYM; (adversaria!::
.. ay require 1.9
d;sclosure
a-d consent)

3. Creditors No. 1103(b) N/A No. 4-101; N/A

Committee (adverse 1.6; 1.9:b;;
interest)V-*; SR
S-10S; 1.7 (adversarial);

._____________ 1 ______________ 1 .9

4. Secured No, S-lOS; Yes S-lOS; Yes, 4-101-1; Yes, 4-10 .

Creditor 1.7 :.7;; IBM; :.6; 1.S(b)"; 1.6; 1.8(b)'-;

.-.ay require SR (=n: SR (not
::sclosurc adversarial); adversaria:!;
a-d conser.t) 1.9 1.9

S. Unsecured No. 5-12S; Yes, S-1C5; Yes. 4-101'; Yes. 4-101'';

Creditor 1.7 :.7-; IM: 1.6; l.Btb)i-; 1.6; l.8(bW*;

..-.ay require SR (not SR (not

':sclosure adversarial); adversarial);
and consent) 1.9 1.9
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CONFUCTS CHART

[V. CREDIToRs' COsmmEE - PARTY REQUESTmG REPmESENTATION

PsAir CvOymrT A. Concurrent Representation B. Former Representation

Rmsarn RZato UMMArnoD TD DAT
To Ciii To CLU To Ciii To CAii

1. Debtor-in- No, 1103(b) N/A No, 4-101; N/A
Possession (adverse 1.6; 1.e(b);

interest)-.. SR
5-105; 1.7 (adversarial);

1.9

2. Debtor No. 113tb) No. S-105; No, 4-101; Yes, 4-101--;
(adverse 1.7; 4-101 1.6; 1.8(b); 1.6; 1.8(b)-;
interes:)-.. 1.6; .lSb) SR SR (not
S-10S; 1.7 (adversarial); adversarial);

1.9 1.9

3. Trustee No. 11031b) Yes. S-105l ; Yes. SR Yes. (not sa-e
(adverse 1.7w; (not (similar entity)
interes:)---; same entity); interests);
327(a); ZIH; (pay 1.9
S-105; 1.7 require

disclosure
and consent)

4. Secured No. 1103(b) Yes, S-lOS*; Yes. 1103(b); Yes, 4-101- ;
Creditor (adverse 1.7*; IWf; 4-101--; 1.6; 1.8(b)-;

interes:)-..; (may require 1.6; 1.6(b)-; SR (not
S-10S; 1.7 disclosure SR (not adversarial);

and consent) adversarial); 1.9
1.9

5. Unsecured Yes. 1103(b) Yes, S-10S'; Yes. 1103(b); Yes. 4-101- ;
Creditor (no adverse 1.7'; ZEK; 4-101--; 1.6; 1.8(b) ;

interest)'**; (may require 1.6; 1.8(b)"; SR (not
S-105l ; 1.7'; disclosure SR (not adversarial);
(may require and consent) adversarial); 1.9
disclosure 1.9
and consent)
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CONFLICTS CHART

V. SECURED CREDITOR - PARTY RQUETING REPESE.NTAT1ON

PAITT CURmTnLY A. Concurrent Representation S. Former Representation

R~D MAE nAR=D VSAZD USALD9
To CLU ± o C'n To CWs ?o Case

1. Debtor-in- No. S-105.; /A No, 4-101; N/A
Possession 1.7 1.6; 1.8(b)

[Possible.
327fc_1

2. Debtor No. S-lOS; No. S-10; No. 4-101; Yes. 4-101";
1.7 1.7; 4-101; 1.6; 1.8(b) 1.6; 1.8(b)--:

1.6; 1.8(b) SR (not
adversarial);
1.9

3. Trustee No. 5-105; Yes, S-10S*; Yes. 4-101-; Yes, (not same
1.7 :7'- (not 1.6; l.Bfb)-; entity)
[Possible. same entity); SR (not
327(c)] IAM; (may adversarial);

re,-,1re 1.9
d:sclosure
a:d cornsent)

4. Creditors No. 1103(b) N/A Yes. 4-101-; X/A
Committee (adverse 1.6; lSM(b)"

interest,'*-; SR (not
S-10S; 1.7 adversarial).

_ 1.9

S. Other Yes. S-lOS-; Yes. S-lOS'; Yes. 4-101-; Yes. 4-101";
Secured 1.7-; (may 1.7': Jam; 1.6; .l(b)"; 1.6; 1.8(b)'-;
Creditor require say require SR (not SR Cnot

disclosure disclosure adversarial); adversarial);
and consert) and consent) 1.9 1.9

6. Unsecured Yes, S-lOS-; YesI 5-10 ; Yes. 4-101-; Yes. 4-101;
Creditor 1.7-; (ay 1.7; IBM; 1.6; 1.8(b)'; 1.6; 1.8(b)''-

require ;may require SR (not SR (not
disclosure disclosure adversarial'. adversarial),
and consent) a-d consent) 1.9 1.9
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CONFLICTS CHART

VI. U.NSECURED CREDITOR - PARTY REQUESTiNG REPRESENTATION

PARTY CmurZnmr A. Concurrent Representation B. Former Representation
Os 7OKMLT

Z"XS13mD RIZD VN=D ISZDMUR=-
so C" Ts o CLS2 To CLUs TO CASZ

1. Debtor-in- No. S-lOS; N/A No 4-101; NJA
Possess:0o 1.7 1.8tb)

IPossible.
327(c)]

2. Debtor No. S-IOS; No, 5-105; No, 4-101; Yes, 4-101"-;
1.7 1.7; 4-101; 1. 6; .8(b) 1.6; 1.8(b)'';

1 6; 1. 8(b) SR (not
adversarial);
1.9

3. Trustee No. 5-105; Yesa S-105'; Yes. 4-101"; Yes, (not same
1.7 1.7-; (not 1.6; 1.8:b)"-; entity)
(Possible, same entityl; SR (no:
327(c;1 ZIE; (may adversarial);

require 1.9
disclosure
and consent:

4. Creditors, Yes, 103(b) N/A Yes. 4-101"-; N/A
Comittee Ino adverse 1.6; 1.8(b)"-;

interest)I-- SR (not
S-10S-; 1.7-; adversarial);
(may require 1.9
disclosure
and consent)

S. Secured Yes, 5-10S'; Yes. 5-105-; Yes, 4-101l-; Yes. 4-101--;
Creditor 1.7-; (aay 1-7'; ZEM; 1.6; .l(b)--; 1.6; .l(b)-';

require (may require SR (not SR (not
disclosure disclosure adversarial); adversarial);
and c^osent) and consentl 1.9 1.9

6. Other Yes. 5-I5-; Yesa S-lOS'; Yes. 4-101"; Yes, 4-101-";
Unsecured 1.7-; .cay 1.7'; 1BM; 1.6; 1.8(b)"-; 1.6; 1.8(b)"-;
Creditor require (may require SR (tot SR (not

disclosure disclosure adversarial); adversarial);
and consent) and consent] 1.9 1.9
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CONFLICMS CHART LEGEND

S5-105 If representation is likely to adversely affect the lawyer's independent
professional judgment in behalf of a client, the lawyer must obtain the consent of

each party after full disclosure, and it must be obvious that the lawyer may re-

present each party adequately.

1.7 A lawyer shall not represent a client if the representation of that client
will be directly adverse to, or limited by, the representation of another client,

unless the lawyer reasonably believes there will be no adverse effect and each
client consents after consultation.

4-101 A lawyer may only reveal confidences of secrets of his client or use such
confidences or secrets to his advantage or to the advantage of a third person if

such client consents after full disclosure. Of course, if no confidences or secrets

are to be revealed, no disclosure or consent would be necessary.

1.6; I.8(b) A lawyer shall not reveal information relating to the representa-
tion of a client or use such information to the disadvantage of a client unless the
client consents after consultation.

* Section 1103(b) of the Bankruptcy Code allows the concurrent representation of

the creditors' committee and another entity in the bankruptcy case as long as

such entity does not have an adverse interest. Specifically, the concurrent repre-

sntattion of particular unsecured creditors is allowed unless an adverse interest
exists

SR Substantially Related Test: Without full disclosure and consent by the former

client, a lawyer may not represent an interest adverse to a former client if the

matters embraced by the present representation are substantially related to the

matters embraced by the former representation. This test has been formulated as
Rule 1.9 of the Rules of Professional Conduct. Rule 1.9 implicitly has application
only where the proposed current representation is adversarial with respect to the

former representation. It should not apply where there is no materially adverse

interest.

IBM Refers to International Business Machs. Corp. v. Levin, 579 F.2d 271 (3rd Cir.

1978). where the court held that counsel was obligated under DR 5-105 to dis-

close and obtain consent from both parties for representation in situation where
concurrent representation of parties with adverse interests involved two entirely
unrelated areas.

The holding in IBM is consistent with Rule of Prorcssional Conduct 1.7. which
provides that representation "directly adverse" to another client is prohibited un-

less there is disclosure and consent. The Comment to Rule 1.7 provides that "a
lawyer ordinarily may not act as advocate against a person the lawyer represents
in some other matter, even if it is wholly unrelated."

Note: Any employment of attorneys by a trustee or debtor-in-possession requires cer-

tain disclosures to the court pursuant to Bankruptcy Rule 2014, including the

attorneys' connection with the debtor, creditors or any other party in interest.

If multiple representation of creditors is undertaken in a Chapter II proceeding.
Bankruptcy Rule 2019 requires that the attorneys file a verified statement with
the clerk disclosing each creditor represented, said creditors' claims and 'the per-

tinent facts and circumstances in connection with the employment."


