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ADVISORY COMMITTEE ON BANKRUPTCY RUILES

Meeting of September 13-14, 1993

Jackson Lake Lodge, Wyoming

AGENDA

Introductory Items

1. Approval of minutes February 1993 meeting.

2. Report on the June 1993 meeting of the Standing Committee.[Oral presentation by Reporter; materials: "uniform texts" of Rules8018, 9029, and 9037 and final texts of Rules 8002 and 8006 asapproved at 6/93 Standing Committee meeting.]

3. Report on plans to reissue the Bankruptcy Forms Manual. [Oralreport.]

Rules

4. Rule 7004 and Rule 4, FRCP; service by first class mail.Update and discussion of pending legislation on methods of service.[Materials: Reporter's memorandum dated 8/3/93; S.201; Congress-ional Record excerpt re: S.201; letter of Judge Keeton to Sen.Helms dated 3/10/93; section 114 of S. 540; letter of Judge Keetonto Sen. Heflin dated 3/29/93; relevant portion of testimony ofFrancis F. Szczebak re: S. 540 before Subcommittee on Courts andAdministrative Practice, Senate Judiciary Committee 3/31/93.]

5. Rule 26, FRCP, Re: Discovery; local rule for opting out.[Materials: Reporter's memorandum dated 7/31/93; House Document103-74.]

6. Rule. 3002; update of case law and discussion of issues asframed by Judge Mannes' ad hoc subcommittee. (Materials:Reporter's memorandum dated 7/27/93 and attachments.]

7. Proposal to amend Rule 4008 to provide a deadline for filinga reaffirmation agreement. (Carried over from 2/93 meeting.)[Materials: Reporter's memorandum dated 7/27/93.]

8. Rule 8002(c); Judge Kressel's suggestion that the rule beamended to require that any motion to extend the appeal period befiled within ten days after the entry of the judgment. [Reporter'smemorandum dated 8/5/93.]

9. Rule 1007(c); proposal to delete reference to chapter 7 in thethird sentence of the rule. [Materials: Reporter's memorandumdated 8/4/93.]



10.1 Mr. Klee's request for discussion of "an attorney's right to t

obtain copies of transcripts of bankruptcy court hearings on an

expedited'basis." (Oral presentation by Mr. Klee.] K

11. Proposals regarding amendments to Rule 9024 and Rule 7001.

[Materials: 'Mr. Klee's letters dated 6/28/93 and 7/8/93; Reporter's

letter to Mr. Klee dated 8/2/93.] K
12. Proposal to amend Rule 3010 to avoid the necessity to make

small distributions in chapter 11 cases. [Materials: Mr. Klee's

letter dated 2/12/93,),j I" N l

13. Proposal to clarify' Rule'aiooiregarding application of rules

to "proceedings." (Presentation by Reporter.]

14. Rule 2002; proposal to-l amend Rule 2002(h) so that notice of

the trustee's ,fin alV report and account, required by Rule

2002(f) (8), would not blsn to creditors who did not file claims. 
L

(Mr. Gregorcy's letter dated 1/28/93.]

Li
Forms

15. Report on the Supreme Court's Pioneer Investment Service Co.

decision and the 1993 amendments to'Official Form 9. [Materials:

Reporter's memorandum dated 8/91/93.]

15a. Proposal to create a standard form of notice using plain K
English. [Materials: Mr. tSommer's letter dated 8/9/93, and

attachments.] ,

16. Proposals to amend, Official Form 14, Ballot. [Materials:

Reporter's letter dated 8/5/93 and attached drafts.]
J bg e ,,I

17. Proposal of Bankruptcy Judge Jellen to amend Official Form 5,

Involuntary Petition. [Materials: Copy of Official Form 5; letter

of Judge Jellen to Francis F. Szczebak dated 3/25/93; letter of

Patricia S. Channon to Judge Jellle1n dated 4/9/93; letter of Judge

Jellen to PeterG. McCabe dated 4/22/93;'letter of Peter G. McCabe

to Judge Jellen dated 4/29/93.)

Subcommittees

18. Report of Subcommittee on Technology., L

Next Meetina L

The next meeting of the Committee will be February 24-25, 1994, in

Memphis, Tennessee.
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AGENDA I
Jackson Hole, Wyoming
September 13-14, 1993

ADVISORY COMMITTEE ON BANKRUPTCY RULES

Meeting of February 18 - 19, 1993

Minutes

The Committee met at the Innisbrook Resort in Tarpon Springs,
Florida. The following members attended the meeting:

Circuit Judge Edward Leavy, Chairman
Senior District Judge Joseph L. McGlynn, Jr.
District Judge Adrian G. Duplantier
Bankruptcy Judge James J. Barta
Bankruptcy Judge Paul Mannes

L Bankruptcy Judge James W. Meyers
Ralph R. Mabey, Esquire
Herbert P. Minkel, Jr., Esquire
Henry J. Sommer, Esquire
Kenneth N. Klee, Esquire
Gerald K. Smith, Esquire
Professor Alan N. Resnick, Reporter

Two former members of the Advisory Committee also attended the
meeting: Professor Lawrence P. King, and Bernard Shapiro, Esquire.

L-, The following additional persons attended the meeting:
District Judge Robert E. Keeton, Chairman, Committee on Rules

of Practice and Procedure, ("Standing Committee"),
District Judge Thomas S. Ellis, III, liaison from the Standing

Committee to the Advisory Committee,
Richard Heltzel, Clerk, Eastern District of California,
James Eaglin, Federal Judicial Center,
Peter G. McCabe, Assistant Director, Administrative Office of

the United States Courts, ("Administrative Office"),
Secretary to the Standing Committee,

John K. Rabiej, Esquire, Chief, Rules Committee Support
Office, Administrative Office,

Francis F. Szczebak, Esquire, Chief, Division of Bankruptcy,
Administrative Office,

Patricia S. Channon, Esquire, Deputy Assistant Chief, Division
of Bankruptcy, Administrative Office, and

John E. Logan, Director, Executive Office for United States
Trustees, United States Department of Justice.

Three members were absent: Circuit Judge Alice M. Batchelder,
District Judge Harold L. Murphy, and Professor Charles J. Tabb.
Richard Goldschmidt, Technology Enhancement Office, Office of
Automation and Technology, Administrative Office, attended part of
the meeting.

The following summary of matters discussed at the meeting
should be read in conjunction with the various memoranda and other
written materials referred to, all of which are on file in-the
office of the Secretary to the Committee on Rules of Practice and
Procedure.

L
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Votes and other action taken by the Advisory Committee and

assignments by the Chairman appear in bold. 7

The Chairman opened the meeting by observing that several new

members had been appointed, three of whom were present, and

requested that all attendees introduce themselves. (Agenda Item 1)

-1

The Committee approved the draft minutes of the September 1992

meeting and of the March 1989 meeting. (Agenda Item 2)l

Rule 7004. The Reporter informed the Advisory Committee that -

Senator Helms had recently introduced a bill to amend Rule 7004 of K
the Federal Rules of Bankruptcy Procedure. The bill would add a

new subdivision (H) to the rule which would require that service on L
"an insured depository institution" be by "personal service on an

officer of the institution." The Reporter recalled for the

Committee that the major bill of 1992, which was not enacted in the

rush to adjourn, also had contained a provision to amend Rule 7004.

The Chairman, at the March 1992 meeting of the Committee, had Li

requested that Professor King draft a letter opposing the amendment

both on substantive grounds and procedurally, as an abrogation of L
the rules prescribing process. The letter, signed by Judge Keeton,

was sent to the Senate Judiciary Committee.

After discussion, Judge Leavy said he would favor sending

another letter opposing both the substance and the method by which

Senator Helms proposed to amend the rule. Judge Keeton-noted that,

in addition to putting the Committee on record, a written response

would supply those in Congress who support the rules process with 77

supporting material for opposing the Helms bill. Judge Duplantier,

said the proposed amendment goes far beyond the problem described,

but added there seemed no reason to effect service in an adversary L
proceeding differently than in a regular lawsuit. [Rule 4, Fed. R.

Civ. P., provides for service by mail, but requires that the

summons and complaint be accompanied by a notice and acknowledgment

of receipt form, which must be returned for service to be effec- 7
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rtive.] Mr. Klee said a credible showing of actual consideration of

the idea by the Committee would be important in defeating the

amendment. Mr. Klee also stressed the urgency of the issue, as the

existing bill could be tacked onto another, unrelated one and be

quickly and quietly enacted. The Chairman requested that the

Reporter, in consultation with Mr. Klee, draft a letter for Judge

Keeton's signature opposing this legislation on the merits,

supporting the rules making process, and noting impending changes

LI to Fed.R.Civ.P. 4 as part of the Committee's current study ofithe

issue raised, passed unopposed.

L
Mr. McCabe reported on the Judicial Electronic Date Interchange

("JEDIt) , a project to prescribe standards- for the electronic

transmission of data between courts and parties. The JEDI

standards will be useful in implementing the new Rule 9036 on

electronic noticing that is scheduled to take effect August 1,

1993. Advances in electronic capabilities may lead to electronic

filings in the courts and, perhaps, to electronic service. He

noted that one of the features built into Rule 9036 is a require-

ment for acknowledgement of receipt of a notice sent electronically

by the court, parallel to the option provided in Rule 4, Fed.R.-

Civ.P. He suggested that these developments could be mentioned in

the letter to Senator Helms, as an indication that the rules

already are moving in a direction that would alleviate the problem

L his amendment seeks to address.

Report on December 1992 Meeting of Standing Committee. The

Reporter stated that the Standing Committee had approved the

revisions to the Official Bankruptcy Forms as proposed by the

Advisory Committee. They would be presented to the Judicial

Conference in March 1993, he said, and after that become effective.

Concerning the proposed amendments to Rules 8002 and 8006, he said

that the language of these would track that of the Federal Rules of

Appellate Procedure to which they conform with the exception-thait

a determination of whether a motion under Rule 9024 is timely to
L



toll the time to appeal under Rule 8002 would be based on when the

motion is filed, rather than when it is served (as in Fed.R.App.P.

4). This departure, although fully justified and not opposed by

the Standing Committee, had sparked a debate about whether it is

appropriate in the civil rules to measure the timeliness of post

judgment motions from the date of service, Professor Resnick said. I

(See "Recommendation . . . .", infra.) He reported that he had

made several further style changes to the text of Rules 8006 at the 7
suggestion of the style subcommittee of the Standing Committee, and

that the Standing Committee had approved a shortened publication

and comment schedule for the two rules, as the amendments are

conforming in nature with no controversy expected. Professor

Resnick said that a public hearing has been scheduled for April 2,

1993, in Washington, D.C., but that if anyone requests to appear,

the actual hearing would be handled by the Reporter and Judge

Mannes, who is stationed in nearby Maryland. Professor Resnick

added that any comments that come in will be resolved by mail or 7
telephone, as no further meeting of the Advisory Committee is

scheduled prior to the June 1993 meeting of the Standing Committee.

Professor Resnick also reported that an Advisory Committee on

Evidence Rules had been appointed and that its membership was

included in the new committee list just distributed. Lastly, he 7
reported, the civil rules are being "styled" and will be published

for comment on the proposed style changes. (Agenda Item 3)

Procedure Respecting "Style" Changes. Judge Keeton reported that 7

the style subcommittee of the Standing Committee had found a number

of ambiguities in the civil rules. He said the Advisory Committee

on Civil Rules now is dealing substantively with the issues raised L
by the identification of the ambiguities. Judge Keeton said he

wanted to reassure everyone that no style changes would be made to

rules without checking with the responsible advisory committee so

that it could determine whether the ambiguity involved raises a 7

LEll



5

substantive issue and deal with any substantive issue that is

raised.

Proposed Amendments Requested by the Standing Committee. The

Reporter referred the Committee to his memoranda dated January 13

and February 8, 1993, for the history and the texts of the proposed

amendments dealing with uniform local rule numbers, technical and

r conforming amendments, and standing orders. The Standing Committee

had requested drafts from each of the Advisory Committees and then

7 had directed the chairs and reporters to meet and reconcile the

L proposed drafts to make them as uniform as possible. The January

13 memorandum shows the text that resulted from the meeting. The

L February 8 memorandum contains proposed Committee Notes for the

amendments. The Standing Committee's style subcommittee also

reviewed the drafts, and Dean Coquillette's memorandum (dated

February 5) containing his recommended texts for Committee Notes

shows the amendments with the style changes requested by the

subcommittee.

In bankruptcy rules, the appropriate location for rules on both

uniform-numbering of local rules and standing orders would be Rule

9029 and 8018. In the circumstances, the Reporter said, it seemed

appropriate to break the existing rule into two subdivisions, (a)

and (b), and the draft would reserve subdivision (b) for the

subject of standing orders. The Reporter's drafts of Rule 9029 and

8018, as contained in the Reporter's memoranda dated 1/13/93 and
2/8/93, were considered.

L Rule 9029(a). Professor King and Mr. Klee said they thought line

19 of the draft rule should be amended to add that the uniform

L numbering system would be "for local bankruptcy rules," to prevent

the bankruptcy courts from having to use a civil or criminal

uniform numbering system. Judge Keeton said the Judicial Conffer-
L ence never prescribes anything on its own, but only what"the

committees propose. He said the rule is needed to give the
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Judicial Conference authority to prescribe a system, but any

specific system would come from the Advisory Committee responsible

for the specific subject matter, through the Standing Committee.

A motion to adopt the Reporter's draft of amended Rule 9029(a)

carried, unopposed. (Agenda Item 6)

Rule 9029(b). The Reporter read the draft as changed by the

Standing Committee's style subcommittee. Mr. Klee questioned the ,

term "federal statutes" and asked if that meant one could- not be l

sanctioned for violating case law or the Constitution, as opposed

to a statute. Mr. Minkel said the draft assumes that a practitio-

ner has access to the local rules, and that they are readily

obtainable, which may not be true. A motion to approve thedraft

with slight, further language changes (i.e., deleting the second

"with" on line 29, and changing "federal statutes" to "federal law" 7
wherever the former appears) carried unanimously. (Agenda Item 6) L

Rule 8018. This rule is a "mirror image" of Rule 9029, the Li

Reporter said, except that Rule 8018 deals with local rules

governing procedure in bankruptcy appeals. A motion to approve the LJ
draft with the same changes as were made in Rule 9029, carried

unanimously. (Agenda Item 6)

Proposed Rule 9037. The Reporter read the text of his draft with C

the style changes. Professor King opposed including "technical"

changes, because no authority is designated to decide whether a

change is technical and including "technical" as a kind of change

to be made without the Supreme Court or Congress opens the door to

litigation over whether a particular change was technical. Mr. H

Klee agreed. A motion that the Committee strongly urge Rule 9037

not be adopted carried unanimously. Judge Mannes observed that the 7
Standing Committee, Judicial Conference, and Supreme Court could go

ahead with the proposed rule anyway and he suggested that the 7
Committee recommend that everything after the word "typography" (on

line 3) be deleted. A motion that the Committee urge this
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suggestion as an alternative, in the event that the first sugges-

tion is not adopted by' the Standing Committee, also carried

unanimously. (Agenda Item 6)

Recommendation on Amendinq Rules 52(b), 59(b). and 59(e) of the

Federal Rules of Civil Procedure. The Reporter said the Standing

Committee had asked the Advisory Committee for its recommendations

concerning whether certain civil rules that now measure 10-day time

periods from when a motion is "served", (or in the case of Rule

52 (b), when it is "made"), should be changed to measuring froitv when

L the motion is "filed". He noted that Rule 50, Fed.R.Civ.P., uses

the phrase "filed and served". He said that-, as stated in his

memorandum of January 13, 1993, he recommended that the Committee

approve a resolution recommending that Rules 52(b), 59(b), and

59(e), (made applicable in bankruptcy by Bankruptcy Rules 7052 and

9023), be amended so that postjudgment motions must be filed not

later than 10 days after the entry of judgment. A motion was made

L that the Committee recommend that Rules 50, 52, and 59, Fed.R.-

7 Civ.P., be made consistent and that the 10-day time periods run

from when a motion is filed. Judge Ellis cautioned the Committee

that it should concentrate on those rules that apply in bankruptcy

(Rules 52 and 59) and not any which do not (Rule 50), as there may

be a reason for the civil rules to use the phrase "served iand

filed". The motion then was limited by consensus to Rules 52 and

59. It carried unopposed. (Agenda Item 7)

Rule 3016(a). Professor Resnick referred the Committee to the

Reporter's memorandum dated January 10, 1993, which sets forth the

issues and offers three alternate solutions, one of which would be

to abrogate the rule and the limits it places on the filing of

competing plans. Mr. Klee observed that, although votes on a plan

may not be solicited absent a court-approved disclosure statement,

a plan could still be filed while the voting was in-process, if the

rule were abrogated. Copies of the plan could be requested and`tthe

press also might publicize its terms, thereby informing creditors

L
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of what they might be able to get by voting "no" to the original

plan. Mr. Smith recalled the history of § 1121 and said its

provisions were the result of a legislative compromise; the clear

intent of Congress, he said, was that the debtor's exclusive period K
should not be cut off prior to the times specified but also should

not be extended (and competing plans obstructed) when the period

has ended. A motion to adopt alternative (3), abrogating Rule age

3016(a) and amending Rule 3017 relating to, the scheduling of the

disclosure statement hearing, but without the bracketedlanguage

shown in the draft, failed by a vote of three in favor to five

againts (3-5). Mr. Smith said he thinks the court should consider

all plans- and that- S 1129(c) requires the court to do so. Mr.,Klee

disagreed. Both members wanted to abrogate Rule 3016 (a), however. 7
The Reporter cautioned that abrogating the rule likely would be

interpreted as adoption of a position on the substantive issue of

whether the court must schedule a hearing on a disclosure statement L
for every filed plan or can exercise discretion and thereby prevent

consideration of competing plans by the creditors. He suggested as

a solution that the Committee consider alternate (1), (abrogating I

Rule 3016(a)), but dropping the second paragraph of the draft

Committee Note on the abrogation. Mr. Sommer suggested that

language be added to the first paragraph stating that.the Committee
Li

neither takes a position nor favors one viewpoint over the other,

that abrogation of the rule does not mean the court must schedule i

a hearing. A motion to adopt alternate (1), abrogating Rule K
3016(a), and to include in the Committee Note a statement that the

rule conflicted with the statute and that abrogation is not

intended to imply that the court must schedule a hearing on every

plan and disclosure statement that is filed, but rather is intended L
not to take a position, carried with one (1) opposed. Judge Keeton

said he thought abrogation itself "takes a position" on a substan- 0

tive issue, namely, the court's authority to avoid ruling on

competing plans. The Reporter drafted the following sentence to be [
added to the first paragraph of the Committee Note:

C
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The abrogation of this subdivision is not intended as an

indication of any position with respect to the court's

discretion in the scheduling of hearings on the approval

of disclosure statements and hearings" on plan confir-

mation when more than one plan has been filed.

Judge Ellis said he thought the Committee should take a straight-

forward approach and that he preferred the existing first sentence

of the second paragraph of the draft Committee Note, which states

that the abrogation "does not affect the court's discretion".<- A

motion to adopt the first paragraph plus the existing first

sentence of the second paragraph of the draft Committee Note

carried by a vote of six to three (6-3). (Agenda Item 4)

Rule 4004(c). The Reporter referred the Committee to his memoran-

dum dated 1/12/93 and described Judge Mannes' suggestion to amend

this rule so that a debtor will not receive a discharge without

completing all installment payments on the filing fee. A motion

to adopt the Reporter's draft amendment to add to the reasons to

delay entry of a debtor's discharge the fact that the filing fee

has not yet been paid in full carried unopposed. The Reporter said

he had recently received a letter suggesting a further amendment to

this rule to bar entry of a discharge during the pendency of a

motion to extend the time to file a complaint objecting to

discharge. -A motion was made to adopt an additional amendment to

this rule as follows: "(5) a motion to extend the time for filing

a complaint objecting to discharge is pending". A motion to amend

the motion to restrict it to a "timely motion" died for want of a

second. The motion to adopt the amendment as drafted carried, with

two (2) opposed. (Agenda Item 5)--

Rule 2015(b) and (c). The Reporter referrred the Committee toshis

memorandum dated 1/14/99. He said he agreed with Mr. Sommer--that

the rules are ambiguous with respect to the duty of a chapter2 - 2

debtor or chapter 13 business debtor to file an inventory. A
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motion to adopt the Reporter's draft amendments to require the

chapter 12 debtor in possession and chapter 13 business debtor to

file an inventory only when directed to do so by the court carried

unanimously. (Agenda Item 8) f
Rule 4008. The Reporter described the proposal to add a deadline

for filing a reaffirmation agreement. Mr. Klee said the proposed

language about chapter 11 cases filed by individuals should be

deleted for two reasons: 1) corporations and partnerships also can L)

reaffirm, and 2) the confirmation order can tie discharge to some 7
later effective date. A motion was made to adopt the draft LJ

amendment, and Mr. Klee proposed an amendment to the motion to

delete the chapter 11 language, which ame-ndment carried by a vote

of five to two (5-2). After further discussion about whether to

amend the ruleat all, there was a motion to take up the issue at

the next meeting, revisiting it from scratch, which carried by

consensus. The pending motion to adopt the proposed amendment was

declared moot. (Agenda Item 9) L

Recommendation Regarding Waiver of $30 Administrative Fee. The

Reporter briefed the Committee on Mr. Sommer's request that the

Committee recommend to the Judicial Conference that it expressly

provide in the bankruptcy fee schedule for waiver of this fee based

on a debtor's inability to pay. The Reporter said that, if the 7
Committee were to approve such a recommendation, it should consider

recommending that any waiver include express authority for

bankruptcy judges to grant relief. He added that the Committee L

might also want to consider requesting that the Judicial Conference

permit the fee to be paid in installments if not waived. In

response to a request for a history of the fee and for procedural

guidance, Mr. McCabe stated that although the Judicial Conference

actually prescribed the fee, it did so in response to the appropri-

ations process. Judge Keeton and Mr. Klee expressed concern that

granting waiver authority could be an unlawful delegation by the

Judicial Conference of its power to prescribe (and waive) fees.

Kn
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Mr. Minkel made a motion to refer the issue to Mr. McCabe and the

Committee on the Administration of the Bankruptcy System ("Bank-

ruptcy Committee"). Judge Leavy suggested tabling the matter, and

Mr. McCabe observed that the issue of this fee is "not being fought

on the merits." Mr. Mabey opposed tabling and stated his support

for referral to the Bankruptcy Committee. He expressed concern

about people who can't pay, and said he- wanted assurance that

someone, such as Mr. McCabe, is looking into the problem. Mr.

L Szczebak noted that the Bankruptcy Committee had opposed the fee

entirely, as inequitable. Professor King suggested that the rule

L d on installment payments also could be adjusted to make the debtor's

burden easier, the current terms having been set when the fee was

$60. The consensus was that the matter of a waiver or authority

for installment payment of the $3-0 administrative fee be referred

to the Bankruptcy Committee. (Agenda Item 10)

Proposals to Reduce Costs by Amending Rules 2002. 4004(a). and

6007(a). These proposals were referred by Judge Arnold, Chairman

of the Budget Committee, to the Bankruptcy Committee, which

K referred them to the Advisory Committee. The materials transmitted

included an agenda item on the subject from the January 1993

L meeting of the Bankruptcy Committee. This agenda item goes through

each proposal and concludes that there is no need to amend any-of

the rules. The consensus of the Advisory Committee was that the

Bankruptcy Committee had analyzed the issues fully and reached the

proper conclusion. Accordingly, the Advisory Committee did not

K need to consider the proposals at this time. Judge Duplantier said

that someone- should respond to Judge Arnold explaining what the

L Committee has done and why. (Agenda Item 11)

Rule 9002. Professor Resnick briefed the Committee about a letter

from Chief Bankruptcy Judge Alexander Paskay suggesting -an

amendment to Rule 9002 to state that if the reference of a case-or

proceeding is withdrawn to the district court, papers filed after

the withdrawal should be filed with the district court. Judge

L.

L
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Leavy questioned whether the rules or a court ought to have to say

that if the case is in a certain court, papers in the case are to

be filed in that court. A motion to table the suggestion carried

unopposed. Mr. Klee said he wanted the Reporter to look into H

adding "proceedings" to Rule 1001 more explicitly than at present

so there is no question that the Bankruptcy Rules apply whenever a K
bankruptcy matter is before the trial court, regardless of whether L'
a district judge or a bankruptcy judge is presiding. (Agenda Item C

12)

Rule 4003 (b). The Reporter stated that Judge Edith Jones had F
requested that, the Committee consider whether to amend Rule 4003(b)

in response to the Supreme Court's holding in Taylor v. Freeland &

Kronz, in which the Court held that a chapter 7 trustee could not

contest the validity of a claimed exemption after the 30-day period K
for objecting had expired. The Committee declined to take any

action to amend the rule. (Agenda Item 17) K

Form 14. Ballot for Accepting or Rejecting Plan. Judge Jones had

requested at the September 1992 meeting that the Committee consider L
whether to amend the ballot form to eliminate the language about

competing plans if only one plan were being voted on. The Reporter - K
presented, a draft form with instructions added authorizing deletion

of the material relating to a competing plan if there is only one 7

plan. A motion was made to adopt the amendment drafted by the

Reporter. Mr. Klee said he is dissatisfied with another part of

the form that invites creditors who accept more than one plan to L
state their preferences among the plans. Mr. Klee said he thinks

this violates § 1129 of the Code, which requires the court to L

consider the preferences of creditors, not just accepting credi-

tors. Accordingly, the form should be amended to permit creditors

who vote against one or more plans to express their preferences

also, he said. By consensus the matter of amending the ballot form

was passed to the next meeting for more complete consideration.

(Agenda Item 13)

K7
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Report of Ad Hoc Subcommittee on Rule 3002. Judge Mannes said the

L subcommittee recommends that the Committee revisit Rule 3002 with
.a view toward unlinking the allowance of a claim from the timeli-
-ness of its filing. Judge Meyers said he also would like to define
"timely" and "tardy". Judge Mannes distributed copies of his
letter to Judge Leavy containing the recommendation and of a letter
of Professor King, solicited by the subcommittee, giving Professor
King's views on whether any amendment is necessary. Noting that

L the discussion focussed on chapter 13 cases, Mr. Klee said he is
concerned about a possible "spillover" effect on tardily filed

L claims in chapter 11 cases. The chairman directed that the matter
be p-laced on the agenda for the next meeting. (Agenda Item 16)

Report of Subcommittee on Local Rules. Patricia Channon presented
F a proposed uniform numbering system for local bankruptcy rules.

The system would replace the second digit of the national rule
r number, which is always a zero, with another numeral (2-9) to

indicate that a rule is a local rule. Mr. Shapiro said several
policy issues remain, which are stated in the written report

L distributed to the members. Among- these, he said, is what to do
about local rules that do exist but should not. An example would
be local rules related to former Rule 5008, Investment of Estate
Funds, which was abrogated as being within the operational
responsibility of the United States trustee. Yet local rules on
this subject remain. (Agenda Item 15)

Report of Technology Subcommittee. Mr. Heltzel reported that
preparations are going forward for three pilot courts, under the

L auspices of the Committee as approved at the September 1992
meeting, to test implementation of new Rule 9036, which is expected

L. to become effective August 1, 1993. Mr. Heltzel said he would be
meeting in March 1993 with representatives of Sears, Citibank, Bank
of America/Security Pacific, and the IRS, and that so far these
creditors are very enthusiastic. Mr. Heltzel said he would report
further to the Committee before August 1, 1993. Mr. Klee said he
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was concerned that under proposed Rule 9036 a private entity such

as a law firm could be compelled by the court to give notice LJ

electronically. Judge Barta explained that the rule contemplates

that the clerk, rather than a, law- firm, would be making any

electronic notice transmissions and that the rule requires the

court to approve any agreement to give notice in this manner.

Judge Barta reported that the Judiciary is moving ahead in the

effort to establish standards for electronic transmissions

involving courts, the Electronic Data Interchange (EDI) project.

He said the technology subcommittee had arranged for a presentation

on EDI to be given later in the meeting. Judge Barta said the

subcommittee was continuing to consider proposing amendments that
LJ

would authorize electronic filing of documents, permit a clerk who

had converted a document to electronic form to destroy the paper

original, and provide evidentiary effect for electronic data in the

court's files.

L
Judge Barta also reported that there would be on the discussion

calendar for the March 1993 session of the Judicial Conference a

set of guidelines for facsimile filing with the court. The

guidelines were put forward by the Committee on Court Administra-

tion and Case Management, and copies were distributed by Judge

Barta. The Committee on Automation opposes the guidelines. Judge

Keeton inquired whether the Committee had any comments. Judge

Leavy said he is opposed to facsimile filing and believed the

Committee already was on record as opposed. Professor Resnick i

noted that Rule 5(e), Federal Rules of Civil Procedure already

permits filing of pleadings by facsimile in adversary proceedings Li

"consistent with" any Judicial Conference guidelines. Mr. Klee

said there is strong desire by the bar to use facsimile; he said he

thought an appropriately high filing fee, such as $5,000 to

$10,000, should enable a willing litigant to file by facsimile. 7

Several persons said that experimentation should be allowed, even

encouraged, and that some items, such as pictures, can not be

L
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transmitted electronically at present, except by facsimile

technology. Judge Keeton said he did not want others taking

actions that affect the rules without consulting with the rules
committees, and that these guidelines do affect rules, e,.g. by
permitting courts to establish a filing date based on only a

partial transmission. A motion to oppose the facsimile guidelines
carried unanimously.

Judge Leavy said the technology subcommittee should be looking at
the rules from two standpoints, technology that already exists-and
technology that will exist soon. Mr. Minkel added that he would
like the subcommittee also to familiarize itself with all that is
now being done, e.g. by third party contractors in the area of
claims processing, some of which may not be in conformity with the
rules, and recommend whether the rules should be changed. Mr. Klee
said that, despite the expressed opposition to facsimile filing, he
would like the subcommittee to examine the signature issue in
connection with filing by facsimile and subsequent replacement with
an original. (Agenda Item 14)

Presentation on Electronic Data Interchange. Mr. Richard Gold-
schmidt of the Administrative Office described the Electronic Data
Interchange process and the participation of the Judiciary in
developing a standard to be known as the Judicial Electronic Data
Interchange (JEDI). Achieving a standard for JEDI will facilitate
electronic filing of documents by the courts. Mr. Goldschmidt said
that experience to date has shown that it is hard to get attorneys
to participate in electronic filing experiments, due in part to the
expenses they incur for new software. Accordingly, it is helpful
to offer incentives to participate, such as longer filing hours and
access to the court's database for searching of electronically
filed documents.

Mr. Goldschmidt also raised several issues that the subcommittee
and the Committee will need to examine.
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One issue is whether the electronic version of an official form

requires approval by the Judicial Conference or could simply be V
considered as being in a different format. Judge Duplantier said

he thought approval may be necessary. Mr. Minkel said conversion

to electronic format would, be like translating the forms into

Chinese. "You need someone who speaks Chinese," he said, in order 7
to know if the job has been done properly. Professor King said

there were other matters also to be resolved. One is a definition

of filing and what would be required to accomplish filing. A L
second issue is timing and timely filing, when is something filed

and how the time of filing would be determined. LI

A second issue is how to handle the signature requirement on-

electronically filed documents. Judge Leavy said he thought this

could be handled by an agreement with a filing law firm that says

"anyone from this firm who transmits over computer is responsible

under Rule 11." He added that he hoped the Committee would "not 7
let Rule 11 slow us down" in moving toward electronic filing.

Additional issues include "the creditor name problem" and whether 7

it really is necessary to file claims with the court, since it is 6-J

the trustee or the debtor in possession who is charged with

examining claims. The issue over creditors' names arises because K
debtors identify institutional creditors, such as Sears and

Citibank, by a variety-of different names, spellings, and capital- -
izations. A human looking at a schedule or creditor list can

interpret these variations more readily than a computer can.

Accordingly, the developers of the computer systems would like-to

be able to limit the number of variations debtors could use for the

names of frequently listed creditors, such as Sears. A related

problem, one that arises especially in connection with accomplish-

ing noticing through a centralized facility, is that the zip codes K
given for creditors on lists and schedules filed by debtors often

are incorrect. Without the correct, nine-digit zip code postal 7
rate savings can not be maximized. Although software exists that

will supply the correct zip code for any address in the country,
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there is no authority for the clerk to alter an address supplied by
a debtor.

Mr. Minkel said it is important to see how all the electronic
pieces will translate into reality, to see the products --- what
the judge, the attorney for the debtor in possession, and the
creditor will actually see. The Committee agreed and requested

F- that the technology subcommittee put together a presentation on
developments in electronics for a future meeting. Judge Ellis said
he thinks all the advisory committees should see the presentation.
Judge Leavy agreed and suggested that all the advisory committees
could-meet together with the Standing Committee for this purpose.

United States Trustee Program. Mr. Logan referred to the memoran-
71 dum about expediting the closing of chapter 7 cases recently sent

to bankruptcy judges by Judge Lloyd D. George, chairman of the
r Committee on Administration of the Bankruptcy System. Mr. Logan
L said the United States trustees can not move as decisively toward

closing cases or applying the scrutiny contemplated in the
L Memorandum of Understanding to chapter 11 cases. The Committee

discussed chapter 11 closings generally and noted the tension
between the Committee's position of record, as expressed in the
1991 Committee Note and amendment to Rule 3022 --- that cases

rL should-be closed when fully administered --- and the continued
reluctance of attorneys to move to close cases that might later

K have to be reopened. Mr. Shapiro contrasted the former practices,
under which the trustee filed a statement of indebtedness listing
every claim and how it was disposed of, with the whole case being

Li audited and the trustee or debtor called to account, and today,
when the cases are more complicated, checks are issued electroni-
cally, and oversight is not as feasible. Mr. Minkel noted that
under the former Chapter X, the trustee needed to get the trustee's
bond released and, accordingly, had an incentive to close the case.

Withdrawn Matters. A proposal by Judge Mannes to amend Rule

La
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4004(a) and a request by Judge Barta to consider amending the

subpoena form were withdrawn by their proponents. F

Respectfully Submitted,

Patricia S. Channon

[7L

Li

fl

7o
L
Li

K



AGENDA II
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE Jackson Hole, Wyara-

OF THE September 13-14, 19S
JUDICIAL CONFERENCE OF THE UNITED STATES

WASHINGTON, D.C. 20544

ROBERT E. KEETON CHAIRMEN OF ADVISORY COMMITTEES
CHAIRMAN KENNETH F. RIPPLE

APPELLATE RULES

PETER G. McCABE
SECRETARY EDWARD LEAVY

BANKRUPTCY RULES

SAM C. POINTER, JR.
CVIL RULES

WILLIAM TERRELL HODGES
CRIMINAL RULES

RALPH K. WINTER, JR.
EVIDENCE RULES

August 4, 1993

TO THE ADVISORY COMMITTEE ON BANKRUPTCY RULES:

The Standing Committee has directed the publication for public
comment of uniform rules on local rules, standing orders, and
technical amendments. The published package will include the
attached proposed amendments to Bankruptcy Rules 9029, 8018 and
9037.

I am also distributing the proposed amendments to Rules 8002
and 8006 that were approved by the Standing Committee in June and
that will be before the Judicial Conference next month.

These materials are being distributed for your information.
No action is required at this time.

Sin yl

an Resnick
Reporter
Advisory Committee on
Bankruptcy Rules
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Rule 9029. Local Bankruptcy Rules_
Procedure When There is No Controlling Law

L 1 (a) Local Bankruptcy Rules. Each district

2 court by action of a majority of the judges

L 3 thereof may make and amend rules governing

K 4 practice and procedure in all cases and

5 proceedings within the district court's bankruptcy

K 6 jurisdiction which are not ineonsiptent consistent

7 with. but not duplicative of. these rules and

L 8 which do not prohibit or limit the use of the

9 Official Forms. Rule 83 F.R.Civ.P. governs the

10 procedure for making local rules. A district

L 11 court may authorize the bankruptcy judges of the

12 district, subject to any limitation or condition

L 13 it may prescribe and the requirements of 83

14 F.R.Civ.P., to make and amend rules of practice

15 and procedure which are not inconsistent

L 16 consistent with, but not duplicative of. these

17 rules and which do not prohibit or limit the use

18 of the Official Forms. Local rules must conform

19 to any uniform numbering system prescribed by the

K 20 Judicial Conference of the United States. A local

7 21 rule imposing a requirement of form must not be

22 enforced in a manner that causes a Party to lose

23 rights because of a negligent failure to comply

24 with the requirement. In all easCe not provided

1

L

L



25 for by rule, the court may regulate its practice 7
26 in any manner net inconsistent with the Official

27 Forms or with these rules ero th f e ditrictL

28 in which the curtaets.

29 (b) Procedure"When There is No Controlling

30 Law. A judge may regulate practice in any manner

31 consistent with federal law. these rules, Official

32 Forms, and local' rules`of the district. No L

33 sanction or other disadvantage may be imposed for

34 noncompliance'with any'requirement not in federal

35 law. federal rules. Official Forms, or the local

36 rules of the district unless the alleged violator

37 has been furnished actual'notice of the

38 requirement in the particular case.

COMMITTEE NOTE 5
1 This rule is amended to require that the numbering of
2 local rules conform with any uniform numbering system that
3 may be prescribed by the Judicial Conference. Lack of L
4 uniform numbering might create unnecessary traps for counsel
5 and litigants. A uniform numbering system would make it
6 easier for an increasingly national bar and for litigants to
7 locate a local rule that applies to a particular procedural
8 issue.

9 Subdivision (a? is also amended to protect against K
10 loss of rights in'the enforcement of local rules relating to
11 matters of form. For example, a party should not be
12 deprived of a right to a jury trial because its attorney, H
13 unaware of -- or forgetting-- a local rule directing that
14 jury demands be noted in the caption of the case, includes a
15 jury demand only in the body of the pleading. This
16 proscription is narrowly drawn -- covering only violations
17 attributable to negligence and only those involving local
18 rules directed to matters of form. It does not limit the
19 court's power to impose substantive penalties upon a party

2

L7



r 20 if it or its attorney contumaciously or repeatedly violates
L 21 a local rule, even one involving merely a matter of form.
22 Nor does it affect the court's power to enforce local rules
23 that involve more than mere matters of form -- for example,
24 a local rule requiring that a party demand a jury trial

L 25 within a specified time period to avoid waiver of the right
26 to a trial by jury.

L 27 This rule provides flexibility to the court in
28 regulating practice when there is no controlling law.
29 Specifically, it permits the court to regulate practice in
L 30 any manner consistent with federal law, with rules adopted
31 under 28 U.S.C. S 2075, with Official Forms, and with the
32 district's local rules.

L 33 This rule recognizes that courts rely on multiple
34 directives to control practice. Some courts regulate
r 35 practice through the published Federal Rules and the localL 36 rules of the court. In the past, some courts have also used
37 internal operating procedures, standing orders, and other
38 internal directives. This can lead to problems. Counsel or
39 litigants may be unaware of various directives. In
40 addition, the sheer volume of directives may impose an
41 unreasonable barrier. For example, it may be difficult to

5 42 obtain copies of the directives. Finally, counsel or
L 43 litigants may be unfairly sanctioned for failing to comply

44 with a directive. For these reasons, the amendment to thisL 45 rule disapproves imposing any sanction or other disadvantage
46 on a person for non'compliance with such an internal
47 directive, unless the alleged violator has actual notice of
48 the requirement.

L 49 There should be no adverse consequence to a party or
50 attorney for violating special requirements relating to

7r 51 practice before a particular judge unless the party or
L 52 attorney has actual notice of those requirements.

53 Furnishing litigants with a copy outlining the judge's
54 practices -- or attaching instructions to a notice setting a
55 case for conference or trial -- would suffice to give actual
L 56 notice, as would an order in a case specifically adopting by
57 reference a judge's standing order and indicating how copies
58 can be obtained.

L

3
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Rule,8018. Rules by Circuit Councils and District L
Courts: Procedure When There is No Controlling Law

1 (a) Local Rules by Circuit Councils and

2 District Courts. Circuit councils which have

3 authorized'bankruptcy appellatepanels pursuant to

4 28 U.S.C. S 158(b) and the district courts may by 7
5 action of a majority of the judges of the council

- ~~~~~~~~~~~~Li
6 or district court make and amend rules governing

7 practice and procedure for appeals from orders or

8 judgments of bankruptcy judges to the respective

9 bankruptcy appellate panel or district court-c-i-nen

10 ineonsistent consistent with, but not duplicative 7
11 of. the rules of this Part VIII. Local rules must

12 conform to any uniform numbering system prescribed 7
13 by the Judicial Conference of the United States.

14 A local rule imposing a requirement of form must

15 not be enforced in a manner that causes a party to

16 lose rights because of a negligent failure to

17 comply with the requirement. Rule 83 H
L

18 F.R.Civ.P. governsthe procedure for making.and

19 amending rules to govern appeals. in all cases 7
20 net provided fer by rule, the district court or X

21 the bankruptcy appellate parnel may regulate its LJ

22 practice i any mr.ner net ineerslstent with these

23 rls

24 (b) Procedure When There is No Controlling 7
4 7

7l

Li!



25 Law. A bankruptcy appellate panel or district

26 Judce may reaulate practice in any manner

27 consistent with federal law, these rules, Official

28 Forms, and local rules of the circuit council or

29 district court. No sanction or other disadvantage

30 may be imposed for noncompliance with any

31 requirement not in federal law. federal rules,

32 Official Forms. or the local rules of the circuit

33 counsel or district court unless the alleged

34 violator has been furnished actual notice of the

35 requirement in the particular case.

COMMITTEE NOTE

1 The amendments to this rule conform to the
2 amendments to Rule 9029. See Committee Note to the
3 amendments to Rule 9029.

5



Rule 9037. Technical and Conforming Amendments

1 The Judicial Conference of the United States 7
2 may amend these rules to correct errors in

3 spelling. cross-references, or typography. or to 7
4 make technical changes needed to conform these

5 rules to statutory changes. 7

COMMITTEE NOTE

1 This rule is added to enable the Judicial 7
2 Conference to make minor technical amendments to these
3 rules without having to burden the Supreme Court and
4 Congress with reviewing such changes. This delegation
5 of authority will relate only to uncontroversial,
6 nonsubstantive matters.

Lij
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AGENDA IV

L Jackson Hole, Wyaning
Septaiber 13-14, 1993

L TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES

FROM: ALAN N. RESNICK, REPORTER

i RE: BANKRUPTCY RULE 7004 - SERVICE BY MAIL

r DATE: AUGUST 3, 1993

L

Rule 7004 governs service of process in adversary

proceedings. Pursuant to Rule 9014, Rule 7004 governs service in

L contested matters (motions) and, pursuant to Rule 1010, Rule 7004

also governs service of process in involuntary cases. The most

significantly feature of Rule 7004 is that it allows service of

7 process by first class mail. In bankruptcy proceedings, service

by ordinary mail has been permitted since 1976 and it is my

belief that the system has worked well in general. The current

rule results in service that is less expensive and less time

consuming than personal service.

The remainder of Rule 7004 incorporates by reference many of

the subdivisions of Civil Rule 4. Numerous amendments to Rule 4,

including controversial ones, have been proposed and debated

during the past few years. In 1989, a package of amendments to

Rule 4 was published for public comment. Because of the

uncertainty regarding the timing and substance of amendments to
iL

Rule 4, Bankruptcy Rule 7004(g) was added in 1991 to "freeze" the

rule as it applies in bankruptcy proceedings. By adding Rule

7004(g), the Advisory Committee was making sure that it would

have adequate opportunity to decide whether, and to what extent,

any future changes to Rule 4 should apply in bankruptcy.

K Finally, the Supreme Court has promulgated substantial



revisions to Rule 4 in April 1993. One important change is

designed to encourage use of the existing procedure by which a

plaintiff may, by first-class mail, request a defendant to waive

personal service. Under the amendments, if service is waived, 7

the defendant is given 60 days to file an answer (as opposed to

the 20-day answer period). In addition, the Rule 4 amendments

completely restructures the rule by changing and rearranging

subdivision numbers as well as making substantive changes.

The Rule 4 amendments have been forwarded to Congress

together with other amendments (including controversial changes L

to Rule 26 on discovery and Rule 11 on sanctions). If these 7
amendments become effective on December 1, 1993, as contemplated,

it would be appropriate for the Advisory Committee on Bankruptcy 7
Rules to carefully consider the amendments to Rule 4 with a view

toward abrogating Rule 7004(g) and incorporating the parts of the L
revised Rule 4 that should be applicable in bankruptcy 7
proceedings. This has been the Committee's intention since first

proposing Rule 7004(g). F
Another factor that could affect the timing of the Advisory

Committee's review of Rule 7004 is that the Style Subcommittee of

the Standing Committee is engaged presently in a project to z
revise all of the Civil Rules. A draft of the revised Civil

Rules is scheduled to be completed by the end of December 1993.

I recently discussed the project with Bryan Garner, consultant to

the Standing Committee, and he indicated that it was probably

unlikely, but possible, that subdivision numbers in Rule 4 may be

2
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changed further in view of the Style Subcommittee's work.

In the ideal world, it probably would make sense to review

and propose changes to Rule 7004 only after the 1993 amendments

F to Rule 4 become effective and we receive a draft of the Style

Subcommittee's improvements to Rule 4.

L Pending-LeQislation

However, there are two pending bills that might result in

amendments to Bankruptcy Rule 7004 before we have an opportunity

F to carefully review it in view of the amendments to Rule 4.

S.201 would require personal service (not service by first class

mail) on financial institutions. S.540, a comprehensive

bankruptcy bill, would amend Rule 7004 to provide for certified

iL or registered mail service, not ordinary first class mail, on any

L corporation, partnership, or unincorporated association. Copies

of these bills are attached.

At the February 1993 meeting of the Committee, we discussed

S. 201 and the Advisory Committee decided to assist Judge Keeton

L in the preparation of a letter in opposition to the bill. I

enclose a copy of Judge Keeton's letter regarding S. 201. Ken

Klee and I had input in the drafting of Judge Keeton's letter.

After the February meeting, S. 540 was introduced. Frank

Szczebak of the Administrative Office testified at a hearing on

S. 540 before a subcommittee of the Senate Judiciary Committee.

A copy of the relevant testimony is enclosed. As Frank pointed

out, a proposal to provide for service by certified or registered

L mail in Civil Rule 4 was heavily criticized and was finally

3



rejected by Congress in 1983.

As I indicated above, in view of the possibility that

Congress may take action regarding the proposed amendments to the

Civil Rules, and the Style Subcommittee's project to revise the
JCivil Rules which could produce further changes to subdivision

numbers of Rule 4, I think that a comprehensive review of Rule K
7004 by the Advisory Committee should await the February 1994

meeting. However, in view of the pending legislation, the &

Committee may wish to accelerate consideration of Rule 7004 by 7

having a preliminary discussion regarding the merits of

continuing the availability of service by first-class mail. For

that reason, consideration of Rule 7004 is on the agenda for the

September meeting. K
r
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103D CONGRESS S. 20 1
1ST SESSION SO 201

To amend Bankruptcy IRule 7004 to require that service of process on
an insured depository institution be made by personal service on an
officer of the institution. .

L_ IN THE SENATE OF THE UNITED STATES
JANUARY 26 (legislative day, JANUARY 5), 1993

Mr. HELMiS introduced the followiv bill; which was read twice and referred
to the Committee on the Judiciary

L
V A BILL

To amend Bankruptcy Rule 7004 to require that service
L of process on an insured depository institution be made

by personal service on an officer of the institution.
L

1 Be it enacted by the Senate and House of Representa-

V 2 tives of the United States of America in Congress assembled,

3 SECTION 1. SERVICE OF PROCESS IN BANKRUPTCY PRO-

4 CEEDINGS ON AN INSURED DEPOSITORY IN-

L 5 STITUTION.

6 Rule 7004 of the Bankruptcy Rules is amended-

7 (1) in subsection (b) by striking "In addition"

8 and inserting "Except as provided in subdivision (h),

9 in addition"; and

1



2

1 (2) by adding at the end, the following new sub-

2 division:

3 "(h) SERVICE OF PROCESS ON AN INSURED DEPOSI-

4 TORY INSTITUTION.-Notwithstanding any other provi-.

5 sion of this rule or any other rule or law, service on an

6 insured depository institution (as defined in section 3 of 7
7 the Federal Deposit Insurance Act (12 U.S.C. 1813))

8 shall be made by personal service on an officer of the insti-

9 tution.".
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January 26, 1993 CONGRESSIONAL RECOR-D- SENATE S 707By Mr. HELMS: IN addition -to the competition frorm S-c. 2. F-~-A R~Rmy1r TNAD
S. 200. A bill to amend title 18. Unit- tINICOR. the furniture industry also Section 41;Wa1 of title 'A8. United Statesed States Co-de. to establish fali- comn- faces competition fr-om prison systems Code.y Istramended.- " n isrt

;..etition between the private sector arid at the State level. as well as billions of "(ay1) t`P frSLin Sahtaii." adinetgthe Federal Prison Industries, to the dollars entering our Nation from (2ma1y lin t'.eLn atrhefirst sentence, tnd
Committee on the J~dfciary; abroad. foiicwig. "In no event shall such a purchaseFE-3FRL PU~1N N1).,~rR'F_ RPO"A~rOF Mr. President, we are talking about 1n-oJ,'e- a product which does not otherwiseJtK, ~~~an industry which clalims a net worth meet the same or equivalent quality stand-over $250 million. Despite that, the Bu- ards which would be Applied by the General

Mnre again offrin lreislaioento re-m reau of Prisons continues to add f,%c- Services Administrator to a comparablesince agai offering egitories to r - r e toIts already enorm ous Indus- product If purchased from a Private sectorals knwn s UICR. y aendngboast ofacapacity lk ht E .BADO ~y-OSCMOMNth sattewhchprsetiy llWS obdyisopposed tprsnrtrain- eto411fLil 8UnedSasCde
L risons to, biorrow money from the U.S. ing. Certainly, Mr. President, I am not, the following;:reasury and receivea preference when but this corporation goes far beyond "'Not later th~z 120 days after the date of

9elling prison-made products to the the Intent of the ori'ginal training pro- ensxcttment of thls sentenice, the PresidentFederal Government. gram. For example, one-quaLrter of the shall appoint one sdditionalI member of theMr. Procident, Federal Prison Indus- fujrniture in this country IL, manufa~c-. Board of Directors of Federal Prisofi Indus-
tries is. inl fact, a vary large corpora- tured In North Carolina. Pruson [pnds- tries, from a list of no~t mnore than 5 personst ~ o n t i s e n g a e d i t h e b u s i n s s o t r i s i s o u t h e r e o m p e i n g i t h o r n - p r o v i d e - b y t h e f o l l o w i n g o r g a n i z a t j o n s : t h e
tioak"ng csenairs, I tabes heskus, nd otherpaies wic u heare alomeadtudrw v~bn0 Chambbr of Commerce of the United States.

-na~rgcharstabesdess ad oherpa~es hic ar alead uner assultthe National Fa-deration of Independent
office products. It uses Federal pris- from foreign competition. Think about Business, the American Furniture Manufab-
oners to manufac-ture 'these Items. it it: Men and women In North Carolina, turers' As-soclation, the Printing Industries
borrows money from the Government and Michigan, and South Carolina, are of America. and the National Association of
to finance its activities then sells the being put out of work by an agency of Wbolesale Distributors.".products to teFdrlGvrmn the Federal Government...rh eea SEC. 4. EXPERATIO'i OF SORROWING AUTIIoErry.What originally started Out as a Bureau of Prisons. We must not allow Section 4129sa)l) of title 18. United States
-teaching program for prisoners has now hst otne Code, is amended in the second sentence bybecome a corporate giant. W this to continue.ze 

" a d 'isering au
become acorporat giant.This legislation institutes four sim- = . author 3 ed' andinertedtingf eact-

Mr. President, Congress has created a ple reforms designed to bring some ment of this Amendment,.Government,.operated company which fairness to our domestic industries:___has a clear competitive edge over pri- It sunsets the borrowing authority In By Mr. HELMS:vate compaixies. Because of the pref- 3 years which will allow us to study the S. 201. A bill to amend bankruptcyerence given -to it by the Congress, effect this measure has had on business rule 7004 to require that service of
Prison Industries can even, keep the competing with Prison Industries, process on an insured depository insti-'eietfrom giving contracts to It does away with the Prison Indus- tutiori be made by personal service on

2 private mhanufacturers. tries contract preference Bo that all of an cfficer of thre institution; to the
If that weren't enough. Mr. Presi- ou businesses may cornpet-e for Fed- Committee on the Jildicia-ry. .dent, prison products need not even eral contracts on an equal footing. BANKPUPTcy PROCEr&OL'coS SERVICS OFmeet th& samne quality standards which It requires Prison Industries to com- PRCS ACT 193are required ojftthe private sector. This ply with GSA standards. The public Mr. HELMS. Mr. President, I am,

is a mult 1-millian..dollar industry mnak- should know that Its tax dollars buy today introducing a bill to address a
Ing furniture that the Governmnent only the best products. problem broug~ht to my attention by

-~must buy without adherence to the It requires the President to appoint a one of North Carolina's foremost bank-high quality expected of pr~Oducts pur- representative of the effected Indus- ers, Mr. William L. Burn~s, Jr., pres5i-
chased fromithne'private producers. tries, the people who Speak for the fur- dent of Central Carolina Bank In Dur-Mm: President. we mrust get rid of the niture and textile companies. to sit on ham.Preference which Prison Industries re- the board of directors. We need to A few years ago. Bill Burns discussed

-ceives iti securing Government con- make sure that Prison Industries do with me the problems created for bank-trandutr.Ies ohrecwive sa seciral Grioven- not undercut the private sector. Ing institutiobs by 'the provisions ofImndutrhesi ateteivexpneo a Sei lot Gofen Mr. Pr~esident, I cannot emphasize the rules of bankruptcy procedure gov-
menthard wofingth peoplenarsste cfaoun-f how Import-ant these reforms are. This erning service of process in bankruptcytary, atoeksg pot mae asens~te, cu legislation has received the support of adversary proceedings. Specifically,try.Thatdoesot mke snse.the U.S. Chamber of Commerce, the the rules provide that. service of proc-

When borrowing authority Is ex- American Furniture Manufacturers As- ess against a bank by an individual orteonded, couldbesidestrsed. Pcrisosth sociation, and the National Federation company filing bankruptcy can be ac-
holdta cole dvatae detoverdan brisons of Independent Business. They under- conrpllshed by simply Sending a letter

*nold the cliadareto ometoerw'tn becuse- st~and the Illogic of having the Federal by first class mall to a managing agentnesthey eciepeerenocmeton allh Goern-s prison system get special treatment in of the bank.t.Ien rconvetractsteynchoe to bid Goven. the marketplace. We cannot continue This process automatically puts aIn ey choos to bid on.to penalize the hard-working, law-abid- hank at a~ disadvantage because, first, a
Thatis t1 sa Prions, are given a right ing people of our country. I urge Sen- legal document received In the large

-Of first refsl ators to support this legislation, volume of regularly delivered mail re-Mr. President, as I said earlier this Is Mr. President, I ask unanimous con- ceived in a bank's many branches is
)Ot a sml corporation. In 1990. sent that the entire text of this legisla- much less likely than certilfled or meg-

INCOR sales represented 25 percent of tion be printed in the RECORD at the istered mail1 to receive the necessaryedeal ~ fce urntur puchaes.Inconclusion of my remarks, prompt attention; and second, the per-
the ame.1 ar ota We ofprion ur- There being no objection, the bill was son at the bank to whom the letter Is

tur lie to the Government went up 14i ordered to be printed in the RECORD, as addressed often does not have suffl-heen ille private sect-or sales to follows: 
cdent authority to ensure a responsecetvmnent 1ncreased only 0.7 per- S. -00 within the time period required by the~ ' 15cal yer 1990, metl and wood e it enacted byj the Senate and House of Rep- Bankutc ode.'Iscl yer 190 mtaland oodresenutatite of the Unitd States of America n While banking Institutions have an

*, ~ Sles ofPrison Industries were Congress assembled, interest in seeing this process mademillin Ths would make Prison SE . . ssuoRTTr~x more fair. so do the American tax-triesthe 6th largest U.S. fur- This Act may be cited as the "'Federal payers--since they are the ones who ul-rnai.ufacurerin'terms of sales. Prison Industries Reform Act"~. timately 'insure most of the deposits in
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these institutions, So, today, I am in- Americean taxpayer -.--should be provided haeve the following points shou~ld be ad-troducing legislation which will make a reasonable opportunity to respond to dressed.this process more fair to all involved, court' documents, when involved in a 1. The Fed~eral Rules of Civil Procedure,and help ensure that justice is served bankruptcy, adversary prceig which govern the filing of "t Summons andproeedng.Compliant in the Unit~ed States District
In bankruptcy proceedings. Under current rules of bankruptcy pro- Cout. also permit service upon a domesticThis legislation Is similar to-but cedut-e.the6yoften are not afforded this or foreign corporation by delivery of a copynot identical to-a provision I proposed opportunIty-which, -s whly th ,e legisla- of the Summons and Compliant "to an offi.to members of the Judiciary Commit- tion I introduce today is so necessary. cer, a managing or general agent .. by rtee which was Included in the bank- There 'beting no objection, -the mate- mailing a copy of the summons and of theruptecy reform ~bi~ll (5. 1985).' The provi- rialr Was ordered to"Ibe 'printed In'the complaint (by fIrst class mail, postage pre-sion amenided rule 7004(b) of the bank- RECORD, as folws6 paid)'." However,' the Federal Rules of Clviirup'tcy rules torequire that serice of ' ~. 201Procedure contain a "safeguard" which, ini&LS '' t ~~~Rule 4(c)(2)(6)(ili. further provides -as 'fol-process in a bankruptcy proceedling, be, Be it enactedi by the Senate andHoeofe-lo:accomplished by ~ertifled '~or ~regIstered' resentatives of tqhe UnitedSatso Aera n hemiigothSu osadCi-mail'. Congress assembled, plaint must also be accompanied by "~two(2I was pleased the Judiciary doinm#~, SECTIOdN 1. iERVICE OF 'PROCESS IN BM'NOX coie o a doieada~oldmntee Included~, this provision In, teir l'C PRCDNOONA and a return envslope,. post.age prepaid, ad-bankruptcy reform bill. And while 40k DklO6IT9RY DeSTITUON. dressed to 'the senider,' If no' ackn6owledgmentbankuptc reorm ill.And 'whle, Rule 7004 o'f ','the" Bankruptcy Rules Is of service under this'8subdiv1s'ion' of thisiRule Kthelr~bill-,ihel _d~hg the nelni~ ~,oI- amended-Is reccived by the sender within twenty (20)sion-pAs.8edr the 'full Senate, i failed (I) in 'Subsection (h)by striking "In add - days after' the date of mailing, service ofto get enacted in'the rush of business tion" 'and inserting "-Except, as, provided In suhImosadcmpan hl emdaccom..pany~ing th~e,"fin'al hours of the subdivision thi. In additnl~ and. bypesoa deIveyb ihradpt ot102d 'oges (2) by adding at, the 'n the following newedSaeMrhaorysmeOeridv-Mr Pr8dnt, [~ shortly afe'teRId''iin 

a who is noi "a palrty and who is not less LHlels prvso a prvd~ h (HI SER'VICE OF' PRocESS ON -AN INSURED than sightbee (18)'year of geJudiciary X'OMWltt~ee. that commlttee EOnOY 1 J'T''iN-owtsadn In other 'woras, even the FVederal Rules ofreceied~a etterof opositin fro theany ]Other provision of this, rule or any other Civil Procedu.re provide that~ if an attenmpt isCommittee on Rul s of P racic and -ule or law. service on an iosired depository madet se.-ve "a Sumrmons and Complaint KCofI neo nttuin(sdeie in section 3 of the only b~ first class mnall, the plaintiff must
Procedure of the JetidI CnfreceO Federal Deposit'Insurance At~ct (12 'U.S.C. rciean adnoldgetro hedfedteU Ited Stts 183isalb aeb personal servlce on an ant that the defendantJ has been se rved or theI have since, revised my proposed leg- officer of the institution." service is deemed ineffective and must be'islat-Jon to help meet the objections of ~,I,[dptthe Committee on, R ules~ and 'Practice, STUBBS COLE. BREEDLOVE. edi esnb I nInIvda oradpuyIspecifically by applying the new provi- IPRENTIS & BIGGS. marshal. ' ' allspeciiiialy 'y appyingthe ew povi- urha. NC Septinbe 267991 2 It Is our recommendation that the Rulesservic of pocess nly i thos WILLIM L. urham.NC. pernbe 26 f Bankruptcy Procedure be ;kmended to atsio~ ~ ~~~~~ol n tooeW ~~ .BURNS, Jr. least provide for the additionL of the "safe-instances, it Is made, upon at federally Presient, Central Carolina Bank and Trust Co. g-uard" provision as contained In the Federal]flsured depository instftution The leg- Durham. NC. Rules of Clvil Procedure as outlined-above.islation I' am iiftroducing includes DEAR BILL: You have asked me to artlcu- Miorca importantly, we do not feel it woudlduiethcse revisions. lat-e my concerns sod Opinions relating to burdensome upon a plaintiff in a bankruptcyMr. President, ~~this is obviously a service to process aga~nst a bank In a bank- avraypoedn rteBnrpcF.sneral overvlew, of a'n 'Issue involving ruptcy adversary proceeding. An "adversary Court to requirte that Iin the case -of servlpe ofsone ery technical lega 'Iissues. Sen- prceigi ipy a lawsuit with one or process upon a fed erally Insured banking in- Umoment-or whic plistibrognt one or more defendants stitution, the plaiptiff be required to deliverator rna wl~h t tate amomet-o whih i broghtunder the jurisdiction of the document by mail or. I~n person to a 'spe-i-.ve their stiaffs take a. moment-to re- the United Statas' BankruPtcyr Court and cificaily namned officer of that bank ratherview this Issuet in more detail by read- within the overall context of a pendlog bank- than to an unnamed Individual merely spedi-rlog the following items, which, Mr. ruptcy case. Tvplually, the plain'iirf In such fled as "managtgg agent." We believe the KPregident. I ask unanimous consent, to an adversary proceedIng ~vlll be the Trustee 'amendment to the Ru~les of Bankruptcy v'ro-be printed in the RE;CORD, at the conclu- for the Debtor In the bankruptcy-proceeding cedure should ptovide for thIs special ccusid--ion o yrmrs who Is seeking some affirmative relief eratlon for banking Institutions for the fol-Firs'., a letter dated September 26, against some third party such as an attempt lowing reasons:J.ofto recover money to be added to the as-4ets of (a) Banks are Inherently larwe institutions

iD91 from Mr. RIchard Prentis,J.,o the bankruptcy estate, with multIple offices, multiple, mailing ad-the Durham, NC, law firm of Stubbe, Althoughi the 'adversary proceeding"s is an dresses ann with, indIviduals In charge ofCole. Breedlove, Prent's & Biggs to ]Bill expedited procedure sincle it, Is brou git under those various offigees of varying degrees ofBurns outlining, the problems created the jurisdiction, of the Bankruptcy Court experience and' responsibility. Service ofby the current service of process'proce- rather than through the normal federal process upon a ban~king Institution cannot bedure and discussing proposed Improve- court system or t~hrough the state court sys- compared and should not be the same as,ments to the procedure, tem, the impact of such a proceeding has the service of process upon the typical corpora-Second, theletter fro Robert E.same consequences as any litigatiun in any tion;Secod, te' ltterfromRobeton court. ' (hi the very nature of banking business re-Kepton, chairman of the Comri-ttee o Rule 700.3 o Rules of Bankruptcy Pro- suits in a very1 high vplume of mail and mereRules of Practice and Procedure of the cedure provides that a Summons aod Coin- service of process by first class mail to anJudicial Conference of the United plai~nt In an adversary proceeding can be undesignated person inherently contains aStates to our colleague and chairman served simply by rrnallihg by first class mail great potential of error;of the Senate Judiciary Committee, "to the attention of an officer, a n'anaglng (c) As a federally Insured Institution, thereJOE BIDEN, olitlining the advisory com- or general agent." Thbus, under this Bank- Is a 'general taxpayer and public Interest inmittee's objections to the service of ruPtcy Rule, the'court-s have permitted serv- Insuring that banks are protected againstproces revsionsinclding n thecom-Ice of process against a bank simply by the unfair entry of default on filed claims andt, ~~~~ - mailing by fIrst class mall to '"Managing unnecessary losses.mittee's bankruptcy reiorm '~ll. agent" of the bank. We have been extremely 3. Finally, we think it should be empha-Third, a letter from Mir. Prentis to concerned that such service of process for a sized that the problems which are outlined InMr. Burns dated D~cember 7, 1992, re- Summons and Complaint which may seek this letter will only Increase with time Assponding to the, argr mnents made In the significant affirmative rellef, and which cer- the trend toward larger banks through merg-aforementioned, letr fron,.,!Mr. Keeton tainly requires a timely response. may not er, acquisition, and normial growth coniln-to Senator BIDEN; and, be addressed to a person of specific enough ues, the problem of service of process byFourth, the text ~'of the bankruptcv authority to Insure a prompt response. mere mail delivery will become increasinglyproces reorm egisltionIamintr- I understand that in reviewing a possible more severe. At the same time, bankruptcyducing today, ~~~~~~legislative revision of this liberal service of filings are increasing dramatically, bank-ducing today. ~ ~~~process Rule, concerns have been raised that ruptey proceedingsaebcmn more liti-Mr. Pesidet, ths isan isue ofsim-any revision of the Ru~,e remain consistent glous, and more theories are .being developedpie fairness: Banks-miost of the depos- with the normal Rules of Civil Procedure, In for the assertion of claims against banks, In-Its of which are guaranteed by the response to that legislative concern, I be- cluding a growing body of law In the area of
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lender liabllit~y, preferences, and violations which provides a formal rule-making proce ss amendment being proposed by Senator,f gOverrnrfeltal reg-ulations. that ensures that each prpposed new rule or Helms which added a new paragraph (g) toIn 5gamary. the filitng of an adversary pro- rule amendment receives wid5 and critical SectIon 2 of Rule 7014 which provided as fol-
0 eeding Summons and CompaiInt against a review. Under the Act. any proposed change lows:bsa In a bankrupt.cy procedure can carry to the rules must he published and circulated "service upon an insured depository Insti-consquecesas signIficant as the Initiation to the bench and bar. and to the public gen- tutlon. as defined in Section 3&c) of the Fed-Of any litigation In any courti against a eral~ly. for comment and suggestion. Public eral Deposit Insurance Act (12 U.S.C. l~3c).bank. In Order to Insure that the bank at hearings on all proposed changes to the rules may be made by personal service on the vicelast has an opportunity to challenge the are held in most cases. Thereafter. rule president or other executive officer of suchplaintiff's allegations and to raise appro- changes are promulgated Only after the Con- intriztution, notwithstanrdIng any other pro-pr-tate defenses, the R~ules of Bankruptcy gress has had an opportunity to review them vision of law."procedure should be modified so as to Insure and has taken no action to defer or other- It is my understanding that at the corn-thait the plaintiff In such an adversary pro- -wise alter them following adoption by the rrittee level this paragraph (g) was elitml-ceeding is required to prove that, In fact, a judicial Conference and the Supreme Court nated and as a compromise an attempt wasresponslble officer or agent of the bank re- of the United Stte. made to render service of process more strin-ceived actual notice and knowledge of the Section 40'7 of the pending legislation gent upon all corporations. The letter tofiling of the litigation. Expansion of the Fed- would In effect amend the Federal ~Rules of Senator Biden address"s this compromiseer-al Rules of Bankruptcy Procedure to In- Bankruptcy Procedure outside the proc-e. proposal and the points which are addressedcldude the "safeguard" provision of the Fed- dures of the Rules Enabling Act. I am aware in that letter may have some validity as tooral Rules of Civil Procedure, and further ex- of no reason why the normal process should service of process' on ordinary and usualpansion to require delivery of a summons be avoided In this' Instance. The Judic&ia business corprtoshtdnthaevl-

"" and complaint to a specific Officer of a feder- Conference's Advisory Committee on Bank- Ity when applied to a federally Insred bank-ally insured banking institution would pro- ruptcy Rules Is responsible to carry on a Ing insti tution.vide at least the assurance that the bank has continuous study of the operation and effc Itspecial emphasis pn h uiureceived notice that It is a defendant InH of the bankruptcy rules of procedure's Al:-,~, needs a~nd bu'dens upon insured banking In-gationi. though there hias been no demnonstrated'zicedio stitutions I would address the poinis made InL I hiope these thoughts are of assistance to fracag nrl 0ib3,teAvsr the letter to,6edator Biden as follows:you and -that you will not hesitate to give Committee will tae the propoedchkage 1 1 ii'ltgto nldn akme a call If I can address any other concerns under consideration. To allow tepoee ruptcy adversar~ prooe"ding a delay can beor elabcrate further upon the points made in rule change to he considered In accordance incur'red "If servic~'e Is attempted by pertifledthis letter-. with established procedures, I request that insU with return receipt when theu eenatSincerely yours, section 407 be deleted in the final version of Is actlv~ly at rnpilng to avoid service of
RiclL4Rn F. PR~~,NTIS, Jr, the bill. process.1I snt uncormmon for at defendant

COM~rrrnsz ON RuES or PRACTICE Iappre~ciate Your consideration of thi oe change adssor at ef o cept de-CO4MI PoEONua RULE OF PRCTC quest. livery of ceri dmi.Hwvr~thi's is notISANDS PROCEDUT E. THEJUDICIA thg daefedntiian dwe'i~ oainCONFERENCE OF, THE UNITED Sinoerely, thzTE EEO n eeasewe ak r avraypoedSTaTShmpoz C M~cr~ Ž of bustos r'~lldf~eli~l"vsbe
Washing(". DC, March 26,1992. ~well an Agrthfas, Hon. JOSEPH R. BIDEN, Jr. SUPCL.BEDOE er loobeCha.innan Committee oni 0s JFudiciaryj, United P'ruNTI COL, BIGGSVE.delive ~~-- ' '~ eStates Senate, Washington, DC. hO. quird aye5b~~'eesL_ DE.AR M.R. CHAUUIMANt The Senate Judiciary Durham. NC, December 7. 1992. Il copiiitvr lkly shhac fCommittee reported out S. 1985, the National Re bankruptcy role 7004(b)(3>.-proposed fceahP~s. ~ mt ea or-Bankruptcy Review Commission Act on amendment., edditioMarch 19, 1992. Section 407 of the pending W.L_ BLR~s. Jr-,2Thereec wchte aetemtlegislation would amend Bankruptcy Rule President, Central CCrolina Bank and TruSL int t ~a~ o n~ifg~ 4de7004{bX<3) to require that service of a coin- Co.. Durham, NC. nte~~b~~blne~lsii~dxrmplaint and summons upon a corporation in DEAR BILL: I have reviewed the letter rsto eidnbn Ash lter toan adversary proceeding be accomplished by dated March 26, 199 from Robert a. Keeton, SenstrBdnhtte,~eea~ frqetcertified mail with a return receipt. Under Chairman of the Committee on Rules of ningtcrloktptyrcedthe present role, service of process in such Practice and Procedure of the Judicial Con- ig n bbtesk~~ ~~ iacacases can he made by any form of first class ference of the United States to Senator JO- trnLtoa~~es aksaeiiiovdi amail, without requiring a return receipt. seph R. Biden, Jr., Chairman of the Commit- hge eustecf r~~poodRule 704. the pre-decessaor of 7004(bX(3) of the tee of the Judiciary, nsta.a~~e y b~i~s'A eBankruptcy Rules of Procedure, was amnend- The letter to Senator Biden recommends si ak ee~ lre'ml eed in 1976. Prior to the amendment, the rule against adoption of the Proposed amendment lating t~ aikut~p~dmsiHwvrdid require service of process by first class to Bankruptcy Rule 7004(bx(3) which would a large ao th '1lszto art-mail with a return receipt. Experience with require service of process upon a corporation cal manauea& fr~itbaluposthat procedure, however, proved unsatisfac- In a bankruptcy adversary proceeding to be only. it i rmi Z~ai~o~abnF9 tory, Althfiugh the defendant's corr'ect ad- accomplished by certified mail with a return to recel~ fin~m sprdress was used, oftentimes the defendant was receipt as opposed to the current version of tance of u msn ivsaypoedunviIale to the, delivering postman. ei- that Rule which requires only first class tng for hc rlfL hr to sign or' refuse delivery. This created mall with no return receipt In order to ac- against tebn a e tt~'tesma good deal of confusion and delay in the'liti- complish service of Process. The letter to mailing ora sconl4 aer-gation process.i The rule was amended in 1976 Senator Biden makes the following points: celved..to correct this problem and to permit service 1. Prior to 1976 the Bankruptcy Rules did 3. A very large perc-eptage of Ban kruptcyof Process by first class mail. require service by certified mall with return Adversary prop~edings- ralate to atempt~s by~~ The 1976 amendment to role 704, now set receipt and, according to the author of the a Bankruptcy I'~_us'tee orub crbd'tds t Seforth as role 7004'bX3, has worked well. In letter, this was unsatisfactory as many de- aside orreduce th Iau fclaea cmost adversary proceedings,~ the corporation fondants were "unavailable to the delivery quired b~y oter, creiditors I'~ thle B6nikruptcythat is served process under nule 7004 is al- postman, or refuse(d) delivery.", proceeding. Since -banks.e s the lendingV ready part of the bankruptcy litigatlon. The 2. Service by first class mail Is more expe- business and stince ]most. largs loans arecorporation's cor-rect address has been Iden- dient and any saving of costs of serving surn- collateralized, banks cobsttute a large per-tified and notices of other proceedings in, the mons In adversary proceedings under the centage of deenans n ranktoy adver-bankruptcy litigation~ haverbe6en mailed and current Rule 7(04 Is a bonefit to the Bank- sary prcein1uual it]lrge claimsL rceived by thel corporation. 'As a, result, mis- rupt estate and all credItors, tsae.Ibr~rbn' r at abihedirected maliing are Infreq~enLThe change 3. The adoption of the proposed amend- risk ta te tnlde~nsproposed 'in section~ 407, Isi 1 Ill-advised and Meat conflIcts with the Rules Enabllng Act 4, While It'n~b r~ -tepooecould result, in substantial and 'unnecessary which requires, a formal rule making process amendment hsn~b~ rpsd'n ecost to the ldebtor's e'utate, t~hereby reducing to be followed before such an am&rendmeant can viewed in accrac ihteRlsEathe azpountlavaii~labI4 to crs~ftors'. be adopted. hlung Act. it is also tr-ue and. In my opinion,The Propo' d amendment, would The proposed amendment to Rule 7W14 pro- more important that elepoiotd aLmerd-reinstitute 'a procedure iuiat hisltorically vides a substantial benefit to the banking in- ment confom ltthardyeitgr-proved trot19petone, and would recreate the dustry and our efforts miust persist in ob- quirerments of the Feea ieofCvlP-problems. tliat had been corr-ected. In addi- talning an adoption of this amendment. Our cedure .Intat ti ~1il esbresmtion. he 'apondrent conflicts' withbh initial efforts to obtain some relief for bank- hntoeFdza ues 4c' h fimRules EnabliIng' Act, 28 U- C. 112071-2077, tng Institutions resulted in an excellent tive rellef wil a esuh gis
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bank~ng Institution in a adversary proceed- Senator DURENBPEROFR, and Senator Similar legislation is needed now to,
Ing In a bankruptcjy can be lost as buroen- EINGAMAN in reintroducing legislation, correct the abuses in private long-term
some as a law suit filed against toe bank In reported by the Committee on Labor care policies. The bill we are introduc-
District. C~'urt it would ~~em appropriateanHuaRsocelstsmetoigodysmdld after the Medig~ap

that thebankbe povdd the same safe-
guards-~ areprovied by he Rues ofOiI prtect c6itizens w'h purhas long- legislation. The key, provisions will es-

p'-ocedure. Moreover. there appears to beT notr aeisrnc.tbihmraor trdrs rae-
cCmp~e!)Ing reaLsoni why the" Rules for service According to Istudies by the Brook-, qtate coverage; require protection
of process under the 'Rules of' fankruptjcy, Ings Institutio'n, Ibetween 35 and 50, per- against lapses; revise agents' commis-

procedures should be dlfferent, from the Rules ,centj, ,Lof toda'y's isenior citizens will sions to encourage renewals -and dis-

Rules 'ofiCivil rrocedu~re. the! sr'* ltives,. Millions more '%wiIIl need training for agenlts'fin 'order to redube
In soimmary,~ lin respo nding to the letter to "helpit ai ed''uhasi'-~i'.'h ee fmsnomtog~r t~l

SenatorBl4et te folloWing ppinj~s should be, ILp ihbs~pes'ishawlig h lee of miifomtingie t
emphaszo&,i ~ 11 I ' '''eating an sp f'hyaet o denly purchasers. L.gen~ts .ot e~

emphasized: '~~~~~~4 tibnue .,I dliving ind~ependently at h~omne or 4uire'd to, offer inflaton pr~otecinto
1. Senator ies' proposed biprovded a ithir eI~!

specific ,proeto onandt pararap n thicommiunilties. every-,liconsume'r; ~~howee 'iflato
(g) , y feature~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~MaLa

for lhaok~gn~i ~ n~ 'hi' ~agal LoiAg-~erm care. is'not just a cr'ieis for prtetin isno.tumrdto
(g) wasi. 4linlad ~n sacmrm nthe elderly-it Is a crisis, for their fam~i- of e'very poly as lt yeat' 1 'bi ro-
amendene, was rooemaigtesvcelies' pas,-well. Few 'relatives-ai-re pre- posted.

of pro~es'~tiile~"rpo~jc rob'atlnnsln~gen-~pared4-,eilther financially reoin Piro~eWdtf onfroi' ~rss~~ le~s
era] miorelpsirlnei~ '' ly-to take on the heavy respo'nsItbi- ance ,Ifd istry i` ilY'a saUpart of

2. r be reised ~~~~~~~~~~~~~~ity of eirrsbvutlngj totheqN'copsliong-ter
moersict'i L,6 bicofroes4p' a'oloved' ones need.' 'Medicrl os o aepedr~ptano ii.nls cannot, f

general ca i~in r.ntvld~b cover such cosat~s at all. ,Becueo t afr dq~t rv on-ter- calre
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ROBERT E. KEETON CHAIRMEN OF ADVISORY COMMITTEES
C GHAIRMAN KENNETH F. RIPPLE

APPELLATE RULESPETER G. McCABE
SECRETARY SAM C. POINTER, JR.

CIVIL RULES

WILLIAM TERRELL HODGES
CRIMINAL RULES

EDWARD LEAVY
M E M O R A N D U M BANKRUPTCY RULES

TO: Chairmen and Reporters for All Advisory Committees

FROS: Robert- E. Keetcn

DATE: March 15, 1993

Enclosed for your information is a copy of a letter I
have sent to Senator Helms (with copies to Senators Biden, Hatch,
Heflin, and Grassley) after consultation and drafting help from
Judge Leavy, Professor Resnick, our secretarial staff, and other
personnel in the Administrative Office.

Enclosure

cc: Dean Daniel Coquillette
Mr. Peter McCabe
Mr. John K. Rabiej
Mr. Joseph F. Spaniol, Jr.
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE K
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ROBERT E. KEETON CHAIRMEN OF ADVISORY COMMITTEES r-)

CHAIRMAN KENEH . IPL
APPELLATE RULES

PETER G. McCABE
SECRETARY March 15, 1993 - SAM C. POINTER, JR.

CIVIL RULES

WILLIAM TERRELL HODGES
CRIMINAL RULES

Honorable Jesse A. Helms EDWARD LEAVY

United States Senate BANKRUPTCY RULES

Washington, D.C. 20510

Dear Senator Helms:

On January 26, 1993, when introducing S. 201, you spoke
of a concern brought to your attention by Mr. Richard Prentiss, Jr.
about procedures for service of process against a bank in
bankruptcy adversary proceedings. S. 201 would amend Rule 7004 of
the Federal Rules of Bankruptcy Procedure to require that, in a
bankruptcy proceeding, service of process on an insured depository
institution must be made by personal service on an officer of the
institution. Under the present Rule 7004, service of process in
such cases can be made on any corporation, including depository [
institutions, by first class mail to the attention of an officer or J
a managing or general agent.

This subject is on the active agenda of the Rules
Committees of the Judicial Conference. I am writing to ask your
support for deferring S. 201 for two reasons. First, the
amendment of Bankruptcy Rule 7004 by a provision in S. 201 would be
a significant departure from the procedures of the Rules Enabling
Act, 28 U.S.C. §§2071-2077. Second, the proposed changes in S. 201
might be inconsistent with the propsoed changes to the service of
process provisions in Rule 4 of the Federal Rules of Civil L
Procedure now before the Supreme Court for their consideration.
Deferring Congressional action on S. 201 would allow this matter to
be considered in accordance with the Rules Enabling Act process.

1. Rule Making Process

The Rules Enabling Act and the procedures of the Judicial U
Conference Rules Committees implementing the Act provide a method
assuring that each proposed new rule or amendment of a rule
receives wide and thorough consideration. Under the Act, any J
proposed change to the rules must be published and circulated to
the bench and bar, and to the public generally, for comment and
suggestions. Public hearings on proposed changes to the rules are
held in most cases. Rule changes become effective only after
Congress has had an opportunity to review them following approval
by the Judicial Conference and promulgation by the Supreme Court. L
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Honorable Jesse A. Helms
March 15, 1993
Page Two

It is especially important that any proposed amendment to
a rule dealing with service of process not by-pass the normal
process at this time. The Advisory Committee on Civil Rules has
spent several years reviewing the complex and controversial subject
of service of process in civil actions and, after considerable
input from the bench and bar both in writing and at hearings, has
proposed significant revisions to Rule 4 of the Federal Rules of
Civil Procedure. Those proposals were approved by the Judicial
Conference in September 1992 and are now pending before the Supreme
Court. If promulgated by the Supreme Court before May 1, 1993, the
amendments will be reported to Congress for its review this year.
In general, the proposed revisions to Civil Rule 4 discourage the
use of formal and expensive service of process and encourage a
party to waive such service of process after acknowledging notice
of the action. The revisions are intended to reduce the cost of
litigation.

2. Substantive Problems with S. 201

At its meeting on February 18-19, 1993, the Advisory
Committee on Bankruptcy Rules raised some initial concerns
regarding the merits and drafting of the bill. The text of the
bill would require that, in a bankruptcy proceeding, service of a
summons and complaint on an insured depository institution must be
made "by personal service" on an officer. However, the meaning of
"personal servicelt is unclear. S. 201 could be construed to mean
that usual methods of service, including service by first class
mail, are available against a depository institution in a
bankruptcy proceeding if the summons and complaint are addressed to
an officer of the bank.

Alternatively, the words "personal service" could be
construed to mean that a summons and complaint must be served by
face-to-face personal delivery only. If so, such a requirement
would be unnecessarily expensive and burdensome for debtors and
trustees of insolvent estates, and would reduce the estate assets
available for distribution to creditors. It is possible that under
S. 201 methods of service available under state law may not be
available in a bankruptcy proceeding against a bank, even though
such state law methods are now available in district court cases
against banks under Civil Rule 4(c)(2)(C). Provisions of Civil
Rule 4 that permit service by mail on any corporation, including a
bank, when properly acknowledged also might not be available in
bankruptcy proceedings if S. 201 is enacted. Accordingly, if
S. 201 becomes law, the requirements for service on a bank may
become more stringent and expensive in a bankruptcy proceeding than
they are in a district court case.

8



Honorable Jesse A. Helms
March 15, 1993
Page Three -,

In addition, the text of S. 201 could be construed to
mean that service on a bank may not be made by any form of mail,
including certified or registered mail, even though the
correspondence by, Mr. Prentiss seems to suggest that certified or
registered mail on an~officer would be sufficient to satisfy the
concerns that ,prompted introduction of the'bill. In sum, the text
of the billcould beconstrued to significantly increase the costs n
in bankruptcy cases atthe expense of creditors, and also may be
inconsistent with the purpose of the, bill as expressed in the
Congressional Record. ,

Conclusion

, The Advisory Committee on Bankruptcy Rules is responsible m
for carrying on a continuous study of the operation and'effect of LJ
the rules of bankruptcy procedure. Service on corporations,
including insured depository institutions, by ordinary first class
mail to the attention of an officer, ,or managing or generailagent,
has been permitted in bankruptcy cases and proceedings since 1976
and has worked well. The, ,,Advisory Committee has not received
information of any instances 1, in Which a bank has been !injured or
disadvantaged in litigationh', beqause it was. served in accordance L
with thepresent rules.

In light of your constituent's concerns, however, the i
Advisory Committee will 1review TRule 7004, which incorporates by
reference .several subdivisionsi of Civil Rule 4, promptly after
action by the Supreme Court and Congress on the proposed amendments n
to Rule 4., In connection with its review of Bankruptcy Rule 7004,
the Advisory Committee will take 'the substance of S. 201 under
careful consideration. You can be assured that the views expressed
in thepletters of Richard Pren'tiss, Jr. that were'printed on pages
S708-S710 in the Congressional Record on January 26, 1993,, will be
considered by the Advisory lCoimmittee. C

I respectfully request your support for withdrawing or
deferring 5. 201 in order that the problem that prompted you to
introduce it may be consideredfully in the Rules Committees in n
accordance with the Rules EniblinglAct procedures.

9 'f
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Honorable Jesse A. Helms
March 15, 1993
Page Four

I appreciate your consideration of this request.

Sincerely,

Robert E. Keeton

cc: Honorable Joseph R. Biden, Jr., Chairman
Committee on the Judiciary
United States Senate

Honorable Orrin G. Hatch
Honorable Howell T. Heflin
Honorable Charles E. Grassley

10



17
0:\TRU\TRU93.285 1[S..C A"j

103D CONGRESS
1ST SESSION

L.INT THE SENATE OF THE UNITED STATES

Mr. HEFLIN introduced the following bill; which was read twice and referred
to the Committee on it_)

K

A BILL L

To improve the administration of the bankruptcy system,
address certain commercial issues and consumer issues LS
in bankruptcy, and establish a commission to study and
make recommendations on problems with the bankruptcy
system, and for other purposes.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

3 SECTION 1. SHORT TITLE; TABLE OF CONTENTS. 7
4 (a) SHORT TITLE IMPROVEMENT.-This Act may be

5 cited as the "Bankruptcy Amendments Act of 1993".

6 (b) TABLE OF CONTENTS.-The table of contents is

7 as follows:

Sec. 1. Short title; table of contents. 7
TITLE I-IDPROVTED BA2NIUPTCY ADMINISTRATION

11
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1 (2) the types of information that are currently

2 available to Congress and the public regarding the

3 number, size, and types of bankruptcy cases filed in

4 the Federal courts;

L 5 (3) the types of additional information that the

L 6 Federal judiciary believes are necessary and desir-

7 able to enhance its ability to manage the affairs of

8 the bankruptcy system; and

9 (4) the projected timetable for being able to

10 supply those additional types of information to Con-

11 gress and the public in the future.

12 SEC. 114. SERVICE OF PROCESS.

13 Rule 7004(b)(3) of the Bankruptcy Rules is

L. 14 amended-

15 (1) by inserting ", by certified or registered

16 mail," after "complaint"; and

17 (2) by inserting ", by certified or registered

18 mail," after "copy".

19 SEC. 115. PENSION PLAN CONTRIBUTIONS.

20 (a) TREATAMEiNT AS ADAMINISTRATivE EXPENSES.-

r 21 Section 503(b) of title 11, United States Code, as amend-

22 ed by section 405, is amended-

23 (1) by striking "and" at the end of paragraph

C24 (6);
In

12

L



COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ROBERT E. KEETON CHAIRMEN OF ADVISORY COMMI TTES

KENNETH F. RIPPLE
CHMiRMAN APPELLATE RULES L

PETER G. McCABE
SECRETARY EDWARD LEAVY

BANKRUPTCY RULES

SAM C. POINTER, JR.
March 29, 1993 CIVIL RULES

WILUAM TERRELL HODGES
Honorable Howell T. Heflin CRIMINALRULES
United States Senate RALPH K. WINTER, JR.

EVIDENCE RULES -Washington, D.C. 20510 V
Dear Senator Heflin:

On March 10, 1993, you introduced S. 540, the Bankruptcy Amendments Act of 1993.
Section 114 of the pending legislation would amend Rule 7004(b)(3) of the Federal Rules
of Bankruptcy Procedure to require, in an adversary proceeding or contested matter, that LI
service by mail of a summons and complaint on a corporation, partnership or
unincorporated association be made by certified mail. Under the present rule, service of m
process in such cases may be made by ordinary first class mail. I

This subject is on the active agenda of the Rules Committees of the Judicial
Conference. I am writing to ask your support for deleting Section 114 for two reasons. r
First, the amendment of Bankruptcy Rule 7004(b)(3) by a provision in S. 540 would be a
significant departure from the procedures of the Rules Enabling Act, 28 U.S.C. §§ 2071- C
2077. Second, a requirement that service must be made by certified or registered mail
would be unnecessarily expensive and burdensome for debtors and trustees of insolvent
estates and would reduce the estate assets available for distribution to creditors. ?

I am also writing to suggest that Section 105(f) of S. 540, which would amend 28
U.S.C. § 2075 with respect to the effective date of Bankruptcy Rule amendments, be 7
changed to conform to the effective date for other federal rules amendments contained- in il
28 U.S.C. § 2074.

1. Rule Making Process. 19
The Rules Enabling Act and the procedures of the Judicial Conference implementing

the Act provide a method to assure that each proposed new rule or amendment of a rule
receives wide and thorough consideration. Under these procedures, any proposed change
to the rules must be published and circulated to the bench and bar, and to the public
generally, for comment and suggestions. Public hearings on proposed changes to the rules
are held in most cases. Rule changes become effective only after Congress has had an
opportunity to review them following approval by the Judicial Conference and promulgation
by the Supreme Court.

7
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7 Honorable Howell T. Heflin
Page 2

It is especially important that any proposed amendment to a rule dealing with serviceof process not by-pass the normal process at this time. The Judicial Conference's AdvisoryCommittee on Civil Rules has spent several years reviewing the complex and controversialL subject of service of process in civil actions and, after considerable input from the bench andbar both in writing and at hearings, has proposed significant revisions to Rule 4 of theFederal Rules of Civil Procedure. Those proposals were approved by the JudicialL. Conference in September 1992 and are now pending before the Supreme Court. Ifpromulgated by the Supreme Court before May 1, 1993, the amendments will be reportedto Congress for its review this year.

The Judicial Conference's Advisory Committee on Bankruptcy Rules is responsible
C" for carrying on a continuous study of the operation and effect of the rules of bankruptcyprocedure. Service on business entities by ordinary first class mail to the attention of anofficer, or a managing or general agent, has been permitted in bankruptcy cases andr proceedings since 1976 and has worked well. The Advisory Committee on BankruptcyL Rules has not received information of any instances in which a corporation has been injuredor disadvantaged in litigation because it was served in accordance with the present rules.
L Nonetheless, the Advisory Committee will review Bankruptcy Rule 7004, whichincorporates by reference several subdivisions of Civil Rule 4, promptly after action by theSupreme Court and Congress on the proposed amendments to Rule 4. Among other issues,the Advisory Committee will consider amendments to Rule 7004 that may become necessaryin view of the proposed amendments to Rule 4. In connection with its review of BankruptcyRule 7004, the Advisory Committee will take the substance of S. 540 under carefulconsideration.

L 2. Substantive Problems with Section 114 of S. 540

As mentioned above, the Advisory Committee on Bankruptcy Rules has received noinformation indicating that the present method for service of process by first class mail hasnot worked well during the past 17 years. The proposed legislation would result inC significant unnecessary expense due to the costs of certified or registered mail. In additionL to increasing the costs of commencing adversary proceedings, the bill would increase thecosts of making motions in bankruptcy court because Bankruptcy Rule 9014 makes Rule7004 applicable in contested matters. This increased expense would burden insolvent estatesL and would reduce the assets available for distribution to creditors.

Certified or registered mail as a mechanism for service of process raises otherL. practical concerns considered by Congress in the past. Specifically, the use of certified orregistered mail in connection with service of process was considered and rejected byCongress in 1982. At that time, the Supreme Court promulgated amendments to Civil RuleL 4 to provide for service by certified or registered mail of a summons and complaint,together with notice and an acknowledgement of receipt form. If the acknowledgement of7? receipt were signed and returned, the service would be effective. However, Congressenacted Public Law 97-227 postponing the effective date of the proposed amendments in

14



Honorable Howell T. Heflin
Page 3

light of concerns that certified or registered mail would not be an appropriate way to
effectuate service. Critics argued that signatures may be illegible or may not match the
name of the defendant, or that it may be difficult to determine whether mail has been
"unclaimed" or "refused." Congress subsequently enacted the Federal Rules of Civil
Procedure Amendmhents Act of 1982, P1. 97-462, amending Rule 4 to require that the
sunxnons and complaint, together with the notice and acknowledgement of receipt form,
be served by ordinary first class mail instead of by certified or registered mail.

3. Effective Date of Bankruptcy Rule Amendments

S. 540 also would change the effective date of amendments to the Federal Rules of
Bankruptcy Procedure. Section 105(f) of the pending bill would amend 28 U.S.C. § 2075 C
to provide that amendments to the bankruptcy rules shall not take effect until the expiration 7
of 180 days after they have been reported to Congress by the Chief Justice. The effect of
this amendment isithat rules changes, which must be reported to Congress not later than C
May 1, would become effective not later than November 1 of the same year. Under the LJ
current statute, rule amendments become' effective on August 1.

I suggest that section 105(f) of S. 540 be changed to provide that amendments to the
Federal Rules of Bankruptcy Procedure will become effective no earlier than December 1
of the year in which they are transmitted to Congress unless otherwise provided by law.
This change would conform to the effective date for' amendments to the other federal rules
of procedure and evidence, as specified in 28 U.'S.C. § 2074(a).

4. Conclusion

I respectfully request your support for deleting Section 114 from S. 540 so its
substance may be considered fully by the Rules Committees in accordance with the Rules
Enabling Act procedures, and for changing Section 105(f) of the bill to conform the
effective date of amendments to the Federal Rules of Bankruptcy Procedure to that of other
federal rules of procedure and evidence.

I appreciate your consideration of this request. 3
Sincerely, 7

Li

Robert E. Keeton
Chairman 7

cc: Hon. Joseph R. Biden, Jr.
Hon. Orrin G. Hatch 7
Hon. Charles E. Grassley
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The impact on the bankruptcy courts of such a scenario could r
be devastating. It costs the Judiciary at least $300 to process

one no asset chapter 7 case from filing to disposition. (This

estimate includes such items as salaries for judges and clerks, EJ

and rent for office space, equipment, postage, and automation

costs.) Additionally, $45 per case is needed to pay the private

panel trustee and $30 is, neededl to help fund the U. S. trustee

system. g

Thus, at least $375 in additional revenue would be needed

for each "new" case caused by the availability of in forma

pauperis. Although it is impossible to estimate the number of

additional cases that could result from in forma pauperis, it is d

not unrealistic to project that the annual cost to process these 7

additional cases would be in the tens of millions. Given the

fiscal restraints facing usstoday and the prospects for the

future, the Judiciary is quite concerned with the potential

impact of in forma pauperis.

The Federal Judiciary is not on record as opposing the

imposition of in forma pauperis. It is simply urging that it not C

be implemented until we understand its full ramifications. The LJ
issue needs careful study. The Federal Judicial Center has

recently agreed to undertake such a study, but it will take at

least eighteen months before it is completed.

BANKRUPTCY RULES

Section 114 of S. 540 would amend Rule 7004(b)(3) of the

Federal Rules of Bankruptcy Procedure to require that service by

mail of a summons and complaint on a corporation, partnership, H
or unincorporated association be made by certified or registered

mail. This requirement would apply both to an adversary

proceeding and to service of the initiating motion in a contested

matter. Under the present rule, service of process in these F
proceedings may be made by ordinary first class mail.

1 7 L
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The concerns of the Judiciary regarding section 114 are
twofold. First, amending Bankruptcy Rule 7004(b)(3) by a
provision in S. 540 would be a significant departure from the

L procedures of the Rules Enabling Act, 28 U.S.C. § 2071-2077.
Second, requiring service to be made by certified or registered
mail would be unnecessarily burdensome and expensive for debtors
and trustees of insolvent estates, and would reduce the assets
available for distribution to creditors.

Rule Making Process

The Rules Enabling Act provides a method for ensuring that
L each proposed new rule or amendment of a rule receives broad-

based and thorough consideration, including review by the
Congress. Under these procedures, any proposed change to the
rules is published and circulated to the bench and bar for
comment and suggestions. Usually, public hearings are held.
A rules change takes effect only after it has been approved
by the Supreme Court and transmitted to the Congress.

Amending a rule by legislation, particularly in an omnibus
bill such as S. 540 which covers many aspects of the bankruptcy
system, undermines the provisions and the purposes of the Rules
Enabling Act. More importantly, it is critical at the present
moment that any proposed amendment to a rule governing service
of process not bypass the normal procedure. At this time
significant proposed amendments to Rule 4 of the Federal Rules
of Civil Procedure, on which Bankruptcy Rule 7004 is based, are
in the final stages of review.

The Advisory Committee on Civil Rules has been working on
the subject of service of process in civil actions for several
years. Rule 4 is complex, and the various proposed amendments
generated substantial controversy. After considerable input from
bench and bar, both in writing and at hearings, a final proposal

r7 for amending the rule was approved by the Judicial Conference in

18



September 1992. This proposal is now pending before the Supreme

Court and if approved by the Court before May 1, 1993, will be

reported to the Congress for its review this year.

The Advisory Committee on Bankruptcy rules is charged with

carrying on a continuing study of the operation of the rules of

bankruptcy procedure. Service of process on business entities by

ordinary first class mail to the attention of an officer, or a

managing or general agent, has been permitted in bankruptcy

proceedings since 1976 and has worked/smoothly. The Advisory

Committee on Bankruptcy Rules frequently receives suggestions

for improvements to the bankruptcy rules, but is not aware of

information of widespread injuries or disadvantages to

corporations that were parties in litigation on account of the

corporation's being served in accordance with the existing rule.

Substantive and Practical Considerations C
LJ

Section 114 of the proposed legislation would result in

significant added expense due to the costs of certified or

registered mail. Moreover, as the addressee of the certified C

or registered mail can choose to refuse delivery, a plaintiff

unwilling to risk potential refusal may reasonably feel compelled

to employ a process server to effect personal service, at even LJ
greater expense. For a debtor or trustee undertaking litigation

against multiple parties, this could be a heavy burden. 7

In addition to increasing the costs of initiating adversary F

proceedings, S. 540 would increase the costs of making motions in

bankruptcy court, because Bankruptcy Rule 9014 requires service 7

as prescribed in Rule 7004 in any contested matter. Contested F
matters brought by motion in bankruptcy cases generally outnumber 7

adversary proceedings. If service on an opposing party by '
ordinary first class mail no longer were available, the added and

unnecessary expense to the estate would diminish the estate and H
reduce the amount available to pay creditors.

19



Refusal of delivery and other practical problems associated
with service of process by certified or registered mail, have
been considered by the Congress in the past. Specifically, an

L amendment proposed in 1982 to Rule 4, Fed. R. Civ. P., would have
provided for service of a summons and complaint in a civil action

L by certified or registered mail combined with a notice and
acknowledgment of receipt form. Critics argued, in addition to
the delay caused by refusal, signatures often are illegible or
may not match the name of the defendant and that it may be
difficult to determine whether mail has been refused or simply
unclaimed. Congress subsequently enacted the Federal Rules of
Civil Procedure Amendments Act of 1982, Pub. L. No. 97-462, which
retained the notice and acknowledgment of receipt form, but
rejected delivery of the documents by certified or registered

L mail in favor of delivery by ordinary first class mail.

At the request of the Chairman of the Judicial Conference
Committee on Rules of Practice and Procedure, I respectfully

71 suggest that section 114 should be deleted from S. 540 so that
L, its substance may be considered fully by the rules committees in

accordance with the procedures of the Rules Enabling Act.
L

BANKRUPTCY APPELLATE PANELS

The second area concerns the establishment of bankruptcy
appellate panels. Section 105(c) of the bill would require a
judicial council to establish a bankruptcy appellate service
unless the council finds that there are either insufficient
judicial resources available within the circuit or that the
establishment of the service would result in undue delay or
increased costs to the parties.

The Judicial Conference believes that, given the unique
composition of the circuits, that each circuit should have the
flexibility to assess its own particular circumstances and that
the imposition of bankruptcy appellate panels should not be
mandatory. While the present legislation does provide two
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grounds to be considered when the council is determining the 7

feasibility of creating a bankruptcy appellate panel, the God

Judicial Conference believes that the judicial council should

have greater discretion in this matter.

In contrast, in response to legislation introduced in the

last Congress language proposed by the Judicial Conference 7
required each judicial council to create a bankruptcy appellate

panel or joint bankruptcy appellate panel if it found that it had

sufficient judicial resources and that its creation would result

in an enhancement in the administration of justice. The judicial

councils were also specifically required to review the li

feasibility of establishing a joint panel with another circuit.

The Judicial Conference version also permitted the bankruptcy L
appellate panel of the circuit to consist of more than three

bankruptcy judges. This would permit the establishment of a 7
panel of bankruptcy judges from which panels of three could be

drawn.
* ~~~~~~~~~Lv

Finally, under present law the judicial councils of two or

more circuits may create a joint bankruptcy appellate panel only LJ

if the Judicial Conference so approves. The Conference believes

its approval is unnecessary, in this situation, and drafted its D
provision to permit the creation of joint panels without

obtaining Judicial Conference approval.
Li

Conclusion C

The growth in bankruptcy case filings has been sustained and

unprecedented-approaching a level of nearly one million petitions

in 1992. The bankruptcy court system has strained under this _

crushing burden, but has managed to administer its caseload and

provide the relief envisioned by the Congress. While the number

of filings may have begun to stabilize, the size and complexity

of many cases continues to increase. As you examine the need for

possible changes to the bankruptcy court system, let me express f

21 C
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AGENDA V
L Jackson Hole, ltWyang

September 13-14, 1993

L TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES

FROM: ALAN N. RESNICK, REPORTER

RE: AMENDMENTS TO CIVIL RULE 26 (DISCOVERY)

DATE: JULY 31, 1993

The Supreme Court has promulgated a package of amendments to

the Federal Rules of Civil Procedure that will become effective

on December 1, 1993, unless-Congress passes legislation to defer

7 or block part or all of the changes. I asked John Rabiej to
L

circulate with the agenda materials copies of the Civil Rule

amendments for your information (House Document 103-74). Several

proposed amendments, including Rule 26 on discovery and Rule 11

L on sanctions, are controversial and have been the subject of

hearings in the Senate and the House. There is a possibility

that Congress may take action to defer the effectiveness of at

least one subdivision of Rule 26, and perhaps other amendments as

well. I understand that, on June 14th, John Rabiej circulated to

L you copies of the testimony of Judges Keeton, Pointer, and

Schwarzer submitted to the Subcommittee on Intellectual Property

L and Judicial Administration of the House Judiciary Committee in

L connection with the proposed amendments to the Civil Rules.

If these amendments become effective on December 1, the

L Advisory Committee should carefully consider all of the

amendments to those rules that are made applicable in bankruptcy

cases pursuant to the Bankruptcy Rules. I intend to prepare a

E memorandum for the Spring meeting dealing with these amendments

and identifying the applicable Civil and Bankruptcy Rules.

7
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However, there is one proposed amendment, the most

controversial one, that I want to bring to your attention as soon

as possible (in any event, before the December 1 effective date).

I am referring to proposed Rule 26(a)(1), (a)(2), (a)(3), and

(a)(4), which create a new requirement for mandatory early pre-

discovery disclosures. A clean copy of the rule as amended can L

be found on page 28, and a copy showing the changes can be found

on page 203 of the House document. Justice Scalia, joined by L

Justice Thomas and Justice Souter, has written a dissent from the C

Court's order promulgating the amendments to Rule 26 (see page

104 of the House document). Judge Pointer's testimony discusses K
in detail the nature of the controversy. Although there is a

possibility that these amendments will be deferred by Congress,'

we must assume for now that the amendments will become effective

L]
in December.

The so-called "automatic mandatory early disclosure" V
LJ

requirement contained in Rule 26(a)(1)-(4) are explained in the

Committee Note to the rule (beginning on page 224 of the House K
document). The matters that must be disclosed early in the case 7
will have to be communicated within 10 days after a meeting of

the parties that will have to be held at least 14 days before the L
Rule 16 pre-trial scheduling conference.

In addition, an amendment to Rule 26(f) will require parties I

to meet in person to plan for discovery at least 14 days before

the Rule 16 pre-trial conference.

It is important to note that Bankruptcy Rule 7026 and 7016 f

2



make F.R.C.P. 26 and 16 applicable'in adversary proceedings.

Bankruptcy Rule 9014 does not make Rule 16 applicable in

contested matters (motions), but does provide that Rule 7026 is

applicable in contested matters "unless the court otherwise

directs." It is also interesting to note that the proposed

L amendments to Rule 26(a)(1) expressly provide that the mandatory

disclosure requirement is applicable "except to the extent

otherwise stipulated or directed by order or local rule'...." and

that the mandatory discovery meeting under Rule 26(f) is

applicable "except in actions exempted by local rule or when

L otherwise ordered." Accordingly, it appears that bankruptcy

courts, by order or local rule, may opt out of the new mandatory

disclosure and mandatory meeting provisions.

In reviewing the proposed amendments to the Civil Rules, I

became concerned that bankruptcy courts may not be aware of the

L necessity of taking some action, by order or local rule, to

[ prevent the automatic mandatory disclosure and mandatory meeting

requirements from becoming effective in contested matters and

adversary proceedings. I am especially concerned that, in the

absence of court action, the mandatory disclosure requirements

and mandatory meeting of the parties will be applicable in

contested matters.

Given the expedited nature of contested matters, I do not

think that it makes sense for the proposed amendments to Rule

26(a)(1)-(4) and Rule 26(f) to be applicable in contested

matters. I also think that the Committee should consider whether

3
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these amendments should be applicable in adversary proceedings.

Unfortunately, we do not have the luxury of time regarding

these amendments. It would take about three years for Bankruptcy

Rules to be amended to deal with the applicability of Rule 26 to L

adversary proceedings and contested matters. In the interim,

some action by bankruptcy courts (orders or local rules) should UJ

be encouraged to make sure that these amendments do not

inadvertently become effective in bankruptcy proceedings.

I indicated my concern to Peter McCabe and he suggested that 7
we put this matter on the agenda for the September meeting. He

also suggested that I draft a model local rule for consideration L

by bankruptcy courts. Attached is my attempt as such a draft. r

In addition to providing that Rule 26(a)(1)-(4) and (f) shall not

be applicable in contested matters [and adversary proceedings?],

I found it necessary to include the text of portions of .the

current Rule 26 on expert witnesses (presently Rule 26(b)(4)) and K
discovery conferences (presently Rule 26(f)) so as to avoid a gap

that would otherwise be caused by the pending amendments to Rule JI

26. In so doing, I did not attempt to modify any current

provisions on these matters, but am only trying to keep the

status quo.

K
] J,

1L
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MODEL RULE ON THE APPLICATION OF RULE 26MF'.R.Civ.P.

Effective-December 1, 1993, Rule 26 shall be applicable in7 2 adversary proceedings and, unless the court otherwise directs, in
3 contested matters, except that:

4 (a) Mandatory Disclosure Rule Not Applicable. Rule
5 26(a)(1 (a)(2), (a)(3),, and (a)(4) shall not be
6 applicable in contested matters (and adversary
7 proceedings],.

8 (b) Experts. Discovery of facts known and opinions held by
9 experts, otherwise discoverable'underRule 26(b)(1)

10 F.R.Civ.P. and acquired or developed in anticipation of
11 litigation or for trial, may be obtained in contested
12 matters [and adversary proceedin'gs],,only as follows:
13 (i) a party may through interrogatories require any

L 14 other party' '"to, identify,-each person whom the other
15 party expects to call-as an expert witness at trial, to
16 state the subject matter on which the expert isL 17 expected to testify, and to state the substance of the
18 facts and opinions to which the expert is expected to
19 testify and a summary of the grounds for each opinion;
20 (ii) upon motion, the court may order further discovery

L 21 by other means, subject to such restrictions as to
22 scopeand suchprovisions, pursuant to Rule 26(b)(4)(C)

7 23 F.R.Civ.P., concerning fees and expenses as the court
i 24 may deem appropriate, and; (iii) any means provided in

25 Rule 216(b)(4)'.

26 (c) Discovery Conference. Rule 26(f) F.R.Civ.P. shall notL 27 be applicable in contested matters [and adversary
28 proceedings] unless the court, in a particular case,L 29 otherwise directs.

30 At any time after commencement of a contested
31 matter (or an adversary proceeding], the court may

L 32 direct the attorneys for the parties to appear before
33 it for a conference on the subject of discovery. [In
34 an adversary proceeding] the court shall do so upon
35 motion by the attorney for any party if the motion
36 includes: (i) a statement of the issues as they then
37 appear, (ii) a proposed plan and schedule of discovery,
38 (iii) any limitations proposed to be placed onL 39 discovery, (iv) any other proposed orders with respect
40 to discovery, and (v) a statement showing that the
41 attorney making the motion has made a reasonable effort
42 to reach agreement with opposing attorneys on the
43 matters set forth in the motion. Each party and each
44 party's attorney are under a duty to participate inr 45 good faith in the framing of a discovery plan if a plan

L. 46 is proposed by the attorney for any party. Notice of

5
L.
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47 the motion shall be served on all parties. objections
48 or additions to matters'set forth in the motion shall
49 be served not later than 10 days after service of the
50 motion.

51 Following the discovery conference, the court
52 shall enter an order, tenta'tively identifying the issues
53 for discovery purposes, establishing a, planand
54 schedule for discovery,* setting limtations on
55 discovery,'if any, and eter'uining such other matters,
56 including the allocatioon of expenses, as are necessary
57 for the proper manageiient" of di'sce e action.
58 An Y rdo'rl may be alteile4.~ or JA]nd~ whnvrjustice so
59 ruireis. [I

60 SUbjec tot the'' right of a party whlo properly moves
61 for a sc eer c tp cneigof the
62 confe ex , h' t ma mbh d r

2qlpr I. .r con, 'e1

63 orfezi~~i t prtril ofe'neud ue 16.
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AGENDA VI
Jackson Hole, Wyr~ing
SeP1teber 13-14, 1993

ADMINISTRATIVE OFFICE OF THE
L. RALP MEHA UNITED STATES COURTS JOHN K. RABIEJDIRECTOR UNITED STATES COURTS CHIEF. RULES COMMITTEE

JAMES E. MACKULIN. JR. SUPPORT OFFICE

DEPUTY DIRECTOR WASHINGTON, D.C. 20544

July 29, 1993

MEMORANDUM TO MEMBERS OF THE ADVISORY COMMITTEE ON BANKRUPTCY
RULES

Li SUBJECT: Agenda material on Bankruptcy Rule 3002 for
September 13-14, 1993, Meeting in Jackson Hole

On behalf of Professor Resnick, I am forwarding to you the
attached material on Bankruptcy Rule 3002. Additional agenda
material will be distributed to you at a later date.

John K. Rabiej

Attachments

L cc: Honorable Robert E. Keeton
Honorable Alicemarie H. Stotler
Honorable Thomas S. Ellis, III

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY 1
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IBM4~- COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATESL WASHINGTON, D.C. 20544

r ROBERT E. KEETON CHAIRMEN OF ADVISORY COMMITTEES
__ CHAIRMAN KENNETH F. RIPPLE

APPELLATE RULES

PETER G. McCABE
SECRETARY EDWARD LEAVY

BANKRUPTCY RULES

SAM C. POINTER, JR.
CML RULES

WILWIAM TERRELL HODGES
CRIMINAL RULES

RALPH K. WINTER, JR.
EVIDENCE RULES

7
L July 27, 1993

John K. Rabiej
Chief, Rules Committee

Support Office
Administrative Office of the

United States Courts
L Washington, DC 20544

RE: Bankruptcy Rule 3002

L Dear John:

I request that you circulate to the Advisory Committee onL Bankruptcy Rules copies of the following enclosed documents as
soon as possible. This is a package that relates to the

r" Committee's review of Bankruptcy Rule 3002 which is on the agenda
L for the September meeting in Jackson Hole. It is important for

the members to have at least one month to consider theseIL materials in advance of the meeting.

L 1. My memorandum to the Advisory Committee dated July 27, 1993.

2. Letter from Judge Paul Mannes to Judge Edward Leavy dated
L February 11, 1993.

3. Letter from Prof. Lawrence P. King to Judge Mannes dated
L February 5, 1993.

4. My memoranda to the Advisory Committee dated December 10,
L 1990, June 10, 1991, and August 25, 1992.

5. Extracts from minutes of meetings held in December 1990, June
1991, March 1992, and September 1992.

6. The following judicial decisions: In re Hausladen, U.S. v.
Cardinal Mine Supply. Inc., In re Rago, In re Cole, and In

Lz



re Duarte, In re Bailey, In re Stoecker. K
In addition to the above mentioned cased, please enclose in

the package copies of the following two cases that were printed
from WestLaw and delivered to you this week by Pat Channon: In
re Zimmerman. 1993 WL 248793 (Bankr. W.D.' Mich), and In re -
Johnson, 1993 WL 255955 (Bankr. NiD. Ill.).

As always, I thank you for your assistance.

Sinc~ey7

Alan N. Resnick
Reporter
Advisory Committee on
Bankruptcy Rules [
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TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES

L FROM: ALAN N. RESNICK, REPORTER

RE: BANKRUPTCY RULE 3002 REVISITED (AGAIN)

DATE: JULY 27, 1993

At the suggestion of the Id hoc subcommittee of bankruptcy

judges of the Advisory Committee on Bankruptcy Rules, Bankruptcy

Rule 3002 will be on the agenda for the September meeting in

Jackson Hole. Judge Mannes, on behalf of the subcommittee,

r explains the focus and limits of our revisit in his letter to

Judge Leavy dated February 11, 1993 (copy enclosed). In his

7 letter, Judge Mannes suggests that the Committee members receive

a package consisting of copies of several decisions, three

-1 memoranda prepared by the Reporter in advance of prior meetings,

and extracts of minutes from three meetings held in 1990, 1991

and 1992. Attached to Judge Mannes' letter is a letter from

Prof. Lawrence P. King, dated February 5, 1993, in which he

expresses his opposition to any amendments to Rule 3002. For

L your convenience, I enclose with this memorandum a copy of Judge

Mannes' letter, Prof. King's letter, and copies of all the

materials that are to be circulated at Judge Mannes' request.

L In addition to distributing Judge Mannes' letter and the

enclosed materials, I thought that it would be useful to prepare

a memorandum to inform the newer members, an4 to refresh the

recollection of the rest of the Committee, with respect to the

Committee's prior actions regarding Rule 3002. Hopefully, this

L
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memorandum will make it easier for you to refer to the relevant

portions of the enclosed materials and to avoid the necessity of

reading portions that are irrelevant to our agenda (it would

probably be most efficient for you to first read the 'Background"

section of this memorandum, then Judge Mannes' letter, then Prof.

King's letter, and then the remainder of this memorandum before

referring to the enclosed documents). I also want to inform the

Committee with respect to more recent case law that has developed

since the date of Judge Mannes' letter and, as usual, to add my

own thoughts regarding the issues that we will discuss. At the 7
same time, however, I am not unmindful of the substantial volume

of the enclosed materials and I will try to make this as brief as

possible.

Background

Rule 3002 deals with the filing of proofs of claim. The 7

Advisory Committee has spent a considerable amount of time

analyzing and debating the merits and deficiencies of Rule 3002 EJ

since 1990, when a newly formed subcommittee of the Advisory

Committee, chaired by Ralph Mabey, solicited comments from the L
bench and bar regarding possible amendments to the rules to

improve the administration of chapter 13 cases. Several comments

were received regarding the filing of proofs of claim under Rule

3002. In my 12/10/90 memorandum to the subcommittee (copy

enclosed), I summarized the suggestions discussed at the C

subcommittee's 12/6/90 meeting.

In its final report, the Chapter 13 Subcommittee recommended

2 L



that Rule 3002 be amended to expressly provide that (1) secured

creditors must file proofs of claim for their claims to be

allowed, and,(2) a proof of claim may be filed late in a chapter

13 case if the failure to file was due to excusable neglect. At

the request of the full Committee, I prepared a memorandum dated

June 10, 1992 (copy enclosed) on the question of whether it would

be'inconsistent with the Code to require the filing of aproof of

claim by a secured creditor as a condition to allowance of the

claim. I concluded that such a requirement would not be

inconsistent with the Code and the Committee thereafter voted to

ask the Standing Committee to publish for public comment proposed

amendments to Rule 3002(a) and (c) that would implement the two

recommendations of the Chapter 13 Subcommittee. A copy of the

proposed amendments is on pages 1-2 of the enclosed 8/25/92

memorandum.

The proposed amendments to Rule 3002 were published for

comment in 1991 and became very controversial (both within and

outside the committee). At its February 28, 1992,'meeting, the

Committee considered the public comment, debated the merits of

the proposed amendments again, and voted by a 5-4 margin to go

forward with the proposal to amend Rule 3002(a) to require

secured creditors to file claims for them to be allowed. The

proposal to amend Rule 3002(c) to permit late filed claims based

on excusable neglect was tabled and the reporter was asked to

draft new language to limit the amendment to unscheduled

creditors.

3



In view of the close vote, and concerns by several members

of the Committee and the Reporter that further study was _

warranted, only one month later, at the March 26, 1992 meeting, C

the Committee approved my recommendation that the proposed

amendments be withdrawn with the understanding that we would

again focus on Rule 3002 at the following meeting.

At the request of the Committee-, I prepared a memorandum K
dated August 2$, 1992, in advance of the September meeting, to

assist the Committee in again considering Rule 3002. This time,

however, I also focused the Committee's attention on what I

perceived as additional deficiencies in the rule that are

unrelated to secured creditors. In essence, I suggested that the F
rule is inconsistent with S 726 of the Code to the extent that

Rule 3002 prevents a tardily filed claim from being "allowed">

without making appropriate exceptions consistent with S 726. I

refer you to paragraph (3) on pages 7-11 of my 8/25/92 memorandum

for an explanation of my suggestion that Rule 3002 be amended to

cure this deficiency.

At the September 1992-meeting, the Committee considered my

8/25/92 memorandum and voted to make no changes to Rule 3002. 7
Although the Committee asked the Reporter to consider possible

amendments to Rule 3021 to permit chapter 13 trustees to make K
distributions to secured creditors where no claim had been filed

"if it can be done consistent with the Code,", the Committee

decided that Rule 3002 should not be amended in any respect. K
Finally, I and the Committee thought that the subject of Rule

4 L
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3002 was off our agenda for at least the near future.

Soon after our September meeting, the Bankruptcy Court for

the District of Minnesota, sitting "en banc", rendered its

decision in In re Hausladen, 146 BR 557 (Bankr. D. Minn. 1992),

holding that Rule 3002 is inconsistent with the Bankruptcy Code

in that it requires disallowance of late filed claims in chapter

13 cases. In essence, the court held that, since lateness is not

one of the eight grounds for disallowance of claims listed in

Code S 502(b), a tardily filed claim may be allowed in chapter 13

cases despite Rule 3002. Although it is my usual practice to

refrain from asking the Committee to reconsider any

recommendation that was previously rejected, I informed Judge

Leavy of the Hausladen decision and, in response, Judge Leavy

appointed an Ad hoc subcommittee consisting of the three

bankruptcy judges who serve on the Committee to consider whether,

and to what extent, the Advisory Committee should revisit Rule

3002 in view of that decision.

The ad hoc committee recommends that the Advisory Committee

consider three matters listed on the first page of Judge Mannes'

letter (the subcommittee recommends that we do not revisit the

issue of requiring claims to be filed on behalf of secured

creditors). I will discuss each of the subcommittee's three

points separately.

5



Point 1: "Departing from the lancuaae in Rule 3002(a) that a
claim must be filed to be allowed, substituting
language to the effect that the filing of a proof of
claim is required to share in proceeds distributed by
the trustee."'

This suggestion is apparently a direct response to the l

Hausladen decision. If the rule is changed so that it does not 7
say that an 'untimely filed claim !may not be "allowed", it could

be argued that it will no longer be inconsistent with S 502 of K
the Code.

The following information and comments should be considered 7
by the Committee with respect to this point:

(a) To the extent that this change is a reaction to the

Hausladen decision, it is important to note that other courts are

divided on whether they agree with that decision. Decisions

agreeing with Hausladen include In re Babbin, 1993 Bankr. Lexis K

875 (Bankr. Colo., June 14, 1993) ("ft)his court concurs with and r
adopts the reasoning of the Hausladen court."); In re Judkins, U

151 BR 553 (Bankr. Colo. 1993) ("[Hausladen] correctly points out

that a claim cannot be disallowed because it is untimely"); In re

Rago, 149 BR 882 (Bankr. N.D.Ill. 1992) (chapter 7 case). 7
However, Hausladen has been expressly rejected in the following

cases: In re Zimmerman, 1993 WL 248793 (Bankr. W.D. Mich., July 7
1, 1993) (another "en banc" decision; "Hausladen was wrongly L

decided"); In re Johnson, 1993 WL 255955 (Bankr. N.D. Ill., June

1, 1993) ("The Court respectfully declines tofollow the L

Hausladen reasoning for several reasons."); In re Bailey, 151 BR

28 (Bankr. N.D.N.Y. 1993) ("[Tlhis Court finds the rationale

6 I



underlying the Hausladen decision unpersuasive."); In re

L Stoecker, 151 BR 989 (Bankr. N.D. Ill. 1992) (chapter 7 case;

"Thus, the Court declines to follow Hausladen."a). For your

convenience, I enclose copies of the decisions rejecting

L Hausladen.

Although I have recommended in my 8/25/92 memorandum that

Rule 3002 should be changed to expressly provide that, as an

exception to the general rule that untimely claims are not

L allowable, tardily filed claims may be allowed to the extent that

tardily filed claims are entitled to a distribution pursuant to q

726, I personally think that Hausladen is wrong and goes too far

L in holding that tardily filed claims may be allowed beyond the

F,111~ requirements of S 726.

L Given the split of authority among bankruptcy courts

(including two bankruptcy courts sitting "en banc") , all decided

recently without the benefit of any appellate decisions, one

alternative the Committee may wish to consider is to wait until

the case law develops further to see whether Hausladen will

become the prevailing view. If Hausladen is overruled or becomes

a minority position, an amendment suggested by Point 1 of Judge

Mannes' letter would not be necessary. It is also possible that
F-

any proposed amendment to Rule 3002 at this time in response to

Hausladen could influence other courts on this issue during the

L next three years (the time it would take for any proposed
t

amendment to become effective).
L

If the subcommittee's suggested change is made, the

7
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Committee will have to give some thought to an appropriate

committee note. Would the note discuss Hausladen and the split

authority? What is the reason for the change if the Committee is

not taking a position on the correctness of that decision?,

(b) The change suggested in Judge Mannes' letter will make

Rule 3002 more consistent with Rule 3003(c)(2) ("any creditorwho

fails to [file a timely proof of claim in achapter 11 case),

shall not be treated as a creditor with respect to such claim for 7

the purposes of voting and distribution"). Rule 3003 does not -

mention allowance or disallowance of a claim. Similar language

could be used in Rule 3002.

(c) When the Committee considered proposed changes to Rule 7
3002 in the past, it found a substantial risk that any amendment

might cause other problems (either anticipated or unanticipated)

that made the suggested changes "not worth it." I am concerned 7

that the change suggested by the subcommittee in response to

Hausladen presents the same risks. In particular, I am concerned

that the proposed change could cause the following problems:

(1) The Chapter 12 and 13 Discharge. The change could ,

affect the scope of the discharge in a chapter 13 case.

Section 1328(a) provides for a "discharge of all debts

provided for by the plan or disallowed under section 502 C

... " Section 1228(a) has similar language applicable in

chapter 12 cases. Suppose that Rule 3002 is amended to L

provide that a late claim shall not share in a distribution

(without affecting "allowance" of the claim), and a chapter

8 T
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13 plan is filed that provides that the debtor shall pay to

the trustee $100 each month which shall be distributed to

holders of "claims filed within the time provided in Rule

3002(c)." If a creditor files a late claim, the creditor

will not receive a distribution. However, the late claim

also will not be discharged because the debt is not provided

for in the plan and is not disallowed. Therefore, the rule

should, if legally possible, continue to provide for

disallowance of the late claim, instead of merely providing

for no distribution. It is interesting to note that the

language of Rule 3003(c)(2) does not present the same

LI discharge problem in chapter 11 cases because the discharge

* of debts under S 1141(d) is not limited to debts provided

for in the plan or disallowed.

7 (2) Standing to Raise Issues. By changing the rule to

limit the effect of tardiness in filing a claim to the

prohibition of sharing in a distribution, a tardy creditor

may be given standing to raise certain issues that presently

the creditor could not raise. For example, under S 1229 and

S 1329, the holder of "an allowed unsecured claim" has

standing to request post-confirmation plan modification.

L If the rule is changed as suggested, would the tardy

claimant have standing to seek an increase in plan payments

L (even though the rule would prohibit a distribution to the

creditor)? Similarly, the holder of an "allowed" unsecured

claim has standing under S 1325(b) to require that the

L 9
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debtor devote all disposable income to fund a chapter 13

plan. Would that include a late filed claimant if Rule 3002

is amended as Point 1 suggests? These questions must be

carefully considered.

(d) If a change in Rule 3002(a) is desirable to avoid the

Hausladen problem, there are other alternatives that should be

considered that may avoid the discharge and standing problems

discussed above. In particular, the rule could provide that a

late proof of claim is "ineffective", "null and void", or "shall

not be treated as a filed claim." By using such language, the

"ineffective" proof of claim will prevent the claim from being

"allowed" because a proof of claim must be filed under S 501 for

it to be allowable under S 502(a). Of course, such an amendment

might be striken by a court following the Hausladen reasoning as

inappropriately mandating the disallowance of a claim merely

because it was not timely filed. C

Another alternative that should be considered, if any

amendments are made at this time, is to leave Rule 3002(a) as is K
except to provide an exception for tardily filed claims that are

entitled to a distribution under S 726. I think that it is a

reasonable position to take: i,e., a late filed claim may not be

allowed except that a tardily filed claim may be allowed to the

extent that the creditor is entitled to a distribution under S

726. This approach is the one that I suggested last year (see

pages 7-13 of my 8/25/92 memorandum).

10
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(e) If the suggested change is made to Rule,3002(a), other

rules would have to be amended to conform. Rule 3009 and Rule

L 3021 would have to be amended by inserting language such as

"except as provided in Rule 3002(a). . .

Point 2: "Dealing with equitable concerns and due process
issues, as to unnoticed and unknowing creditors, caused
by the interaction of Rule 3002(c) with Code 64 726(a)
and 1328(a)."

This point raises questions regarding creditors who file

late claims only because they are unscheduled or have not

received notice of the case. The Committee should consider the

following:

(a) This is not a significant issue regarding non-priority

claims in chapter 7 because of S 726(a)(2)(C) which permits a

creditor with a tardily filed claim to share with other creditors

in such situations.

(b) The question regarding the rights of unscheduled and

unnoticed creditors in chapter 13 cases has been addressed by the

courts. Several courts have held that such a creditor must, as a

K matter of due process, have the right to file a late claim

notwithstanding Rule 3002. See U.S v. Cardinal Mine Supply.

Inc., 916 F2d 1087 (6th Cir. 1990) ("Due process and equitable

concerns require that when a creditor does not have notice or

actual knowledge of a bankruptcy, the creditor must be permitted

r to file tardily when the creditor does so promptly after learning

of the bankruptcy."); In re Cole, 146 BR 837 (D.Colo. 1992) ("[A]

F creditor who has received no notice in a Chapter 13 case should

11



be entitled to file a late proof of claim, notwithstanding the

provisions of Bankruptcy Rule'3002(c) and 9006(b)."); In re go

Duarte, 146 BR 948 (Bankr. W.D.Tex. 1992) ("Where a creditor's

basic entitlement'to due process under the Constitution has been

abridged, the rule 13002]'of course cannot be'enforced."'). The I

Committee should consider whether the protection of such

creditors in chapter 13 cases should be left to the courts as a L
matter of due process, or, alternatively, Rule 3002 should be

amended to expressly provide this protection. ^

(c) Another aspect of this problem relates to S 507 priority m

claimants who are entitled to priority in distribution under Code

S 726(a)(1). If a priority claimant, such as the IRS, fails to K
file a timely claim because it has not been scheduled or noticed,

does due process require that the creditor continue to have LI

priority in distribution? Or, does the priority creditor lose K
priority status and share with general creditors under

S 726(a)(2)(C)? Courts are divided on this issue. The Court of 7
Appeals for the Sixth Circuit has held that the IRS does not lose

priority rights where failure to timely file is due to lack of

notice. See Cardinal Mine; 'In re Century Boat Co., 986 F2d 154

(6th Cir. 1993) ("[A] priority creditor who fails to receive

notice of the bankruptcy and consequently files an untimely proof

of claim is not bared from receiving priority distribution as a

matter of law."). Accord, In re Cole, 146 BR 837 (D.Colo. 1992).

However, the Bankruptcy Appellate Panel in the Ninth Circuit

recently rejected Cardinal Mine and held that a late filed IRS

12
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L
7 priority claim shares with other unsecured non-priority creditors

L under S 726(a)(2)(C), whether or not it received adequate notice.

7 In re Mantz, 151 BR 928 (9th Cir. BAP, 1993).L
This split of authority raises the question of whether Rule

L 3002 should attempt to resolve the issue relating to priority

status under S 726(a)(1) for late filed claims. I personally

L believe that Rule 3002 should not do so because the case law

focuses on statutory interpretation of an ambiguous Code

provision that is best left to the courts. If Rule 3002 is

V amended, I suggest that it indicate that the bar date does not

deprive a creditor of distribution rights to the extent that a

tardily filed claim is entitled to distribution under S 726,

7 leaving to the courts the task of deciding the appropriate

priority under S 726.

K
Point 3: "Dealing with problems of a Chapter 13 trustee who.

after making distribution under a confirmed plan,
encounters a hotchot-like situation of having to
recover funds from non-priority creditors or otherwise
recover funds from creditors to Drovide equality of
distribution."

The Hausladen decision may present problems in many cases in

which a confirmed chapter 13 plan provides for payment to all

"allowed" claims. If tardily filed claims are allowable in

chapter 13 despite Rule 3002, even claims filed post-confirmation

F may be entitled to share in distributions.

Section 726(a)(2)(C) permits tardily filed claims to receive

LI distributions in chapter 7 cases as if they are timely filed, but

E only if "proof of such claim is filed in time to permit payment

L. 13
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LJ
of such claim." Perhaps this same concept could be included in

any amendments to Rule 3002 dealing with late filing of claims by r
unscheduled and unnoticed creditors in chapter 13 cases. If it

,, ~~~~L)
is too late to receive distributions because the chapter 13

trustee has already made distributions under the plan, the .

chapter 13 trustee should have no obligation to recover funds.

Working Draft of Amendments.

To assist in focusing the discussion of Rule 3002, I have L

prepared the attached draft of amendments that deal with the

three points raised in Judge Mannes' letter.

L.

LJ
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DRAFT FOR DISCUSSION PURPOSES

Rule 3002. Filing Proof of Claim

1 (a) Necessity for Filing. An uneecured A creditor or an
2 eequity security helder must file a proof of claim er-4the-est in

K 3 accordance with this rule for the claim or interest to be

4 eeept as prev-id d in vlul-1 1013(a), 300s, 3004 and
5 300'. the creditor to receive a distribution with respect to an
h 6 unsecured claim, unless (1) a proof of iaim is filed in

7 accordance with Rule 3004 or 3005 or is deemed filed pursuant to

L 8 Rule 1019(3): (2) a proof of claim is deemed filed ]ursuant to 6
F 9 ll1(a) of the Code or is filed in accbrdance with Rule 3003: or
1~0 (3) the creditor is entitled to a distribution pursuant to S 726

r11 as the holder of an allowed unsecured claim for which-^a proof of

12 claim has been tardily filed. An equity security holder must

13 file a proof of interest in accordance with this rule for the

14 interest to be allowed except as Drovided in Rule 3003.

15 (b) PLACE OF FILING. A proof of claim or interest shall be
r16 filed in accordance with Rule 5005.

17 (c) TIME FOR FILING. In a chapter 7 liquidation, chapter 12

18 family farmer's debt adjustment, or chapter 13 individual's debt

K 1 9 adjustment case, a proof of claim shall be filed within 90 days

-20 after the first date set for the meeting of creditors called

[21 pursuant to S 341(a) of the Code, except as follows:

22 *

23 (C) In a chapter 7 liquidation ease, if a surplus

15



1 remains after a11 eaim3s allowed have been paid in

2 fullt the court may g;rnt an extension of timc for the

3 filing of elaim3 alainst the Surplus not filed within.

4 the time hereinaboye prceribed.

5 (6) In a chapter 12 or chaDter 13 case. the court may

6 extend the time for a creditor to file a proof of claim

7 if the creditor did not have notice or actual knowledge ,

8 -Of the case in time for filing of a proof of claim

9 within the time herein above prescribed. and the Droof

10 of claim is filed in time to Dermit distribution to the

11 creditor.

r

* W)~~~~~~~~~~~~~~-
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF MARYLAND
451 HUNGERFORD DRIVE

ROCKVILLE, MARYLAND 20850
? PAUL MANNES 

(301) 443-701oJUDGE

February 11, 1993

Honorable Edward LeavyL Judge, United States Court of Appeals
for the Ninth Circuit

216 Pioneer Courthouse
~555 S. W. Yamhill Street

Portland, Oregon 97204-1396

7 Dear Judge Leavy:

In response to your request, your-ad hoc committee ofbankruptcy judges who are members of the Rules Committee
recommends that revisitation of Rule 3002 be included in the next
meeting's agenda.

We suggest that the Committee consider the following on aL preliminary basis:

7 1. Departing from the language in Rule 3002(a) that aL claim must be filed to be allowed, substituting
language to the effect that the filing of a proof of
claim is required to share in proceeds distributed byL the trustee.

2. Dealing with equitable concerns and due process
issues, as to unnoticed and unknowing creditors,caused by the interaction of Rule 3002(c) with Code
S§ 726(a) and 1328(a).

L 3. Dealing with problems of a Chapter 13 trustee who,after making distr bution under a confirmed plan,
encounters a hotch;ot-like situation of having to

l recover funds from non-priority creditors or otherwiseL recover funds from creditors to provide equality of
distribution.

L We do not propose that the Committee revisit the issue ofrequiring claims to be filed on behalf of secured creditors orthat there be a modification of Rule 9006(b) to allow enlargementL. of time based upon excusable neglect.

To aid this initial discussion, we suggest that the7 Committee consider U.S. v. Cardinal Mine Supply. Inc., 916 F.2d1087 (CA6 1990), and In re Rago, B.C. N.D. Illinois 1992, Bankr.

L
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Honorable Edward Leavy Page 2

Lexis 1855, that deal with the issue of subordination of priority
creditors, as well as In re Hausladen, 146 B.R. 557, (BC D. Minn.en banc 1992) that deals with the nullification of the bar date
of Rule 3002(c), the case of In re Cole, 146 B.R. 837, that dealswith a lack of notice in Chapter 13 cases and underscores the
excusable neglect/due process distinction, and the case of In reDuarte, 146 B.R. 958 (BC W.D. Tex. 1992) that gives effect to anuntimely proof of claim on constitutional grounds, when thecreditor has no notice in time`to file a timely, proof ,ofi claim.
We suggest that the package also inciude Professor ten4.ck'co,=pn L.cations of December i1O , 39109~Jxe 0 99,an igs
25, 1992, together with extracts of minutes of previous meetings
held December 1990, June 1991, and March arid S4t mber 1992..

Judge Meyers points out, picking Up on Professor Resnick's
memorandum of August 25, 1992, that if "ttmeilinless"` is nota ,
requirement for "allowance," several of the pLrob'iim that havebefuddled us are apparently eliminated. He toints ~pthe

1. 6 363(k)-- This section appears to limit the right of
a lienholder to bid at a sale to those wh4se lien
secures an "allowed claim. If, a~tute,!jei to Li2dispose of property after the 90 days run the
lienholder could still file a tardy, but 41till

alnlowed" claim, at a later5 time sp h at hA e of the"ybd-in" rl right raeb[5<6()ca bxer~ised.

2. -9 506 (C' - This section 'allows a trsee' iprecover
costs incurred in preserving ora p 1 property
secured by an "allowed securedf!c aimC Sih expenses
may not be incurred until after the time io file
timely claimns-ha's' expired.<'If tmiess. notpr
of 1'allovabilit y ,1 thenr th~e itrus ecn fi a claim L
and thereby turn it into an "a l rca at any
time. anaay

3. 6-722 - Under this provision, an individual debtor can
redeem tangible personal property by paying the amount
of the "allowed secured claim." If the court grants
an extension to exercise this.right, pursuant to 11
U.S.C. S 521(2)(B)', then by the time the debtor gets
around to exercising this right, no timely claim may
have been filed on the secured claim. Judge Xressel's alinterpretation would mean that the debtor could file a,
tardy, but allowable, claim.forathelienholder so as
to be able to use 'this redemption proVision.

.V
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Honorable Edward Leavy 

Page 34. p r 26(a)(2)dC) and 6 726(a)(3) - These provisionsprovide for payment on "allowed" but tardily filed
Cclaims. The interpretation 

under considerationrenders these provisions understandable.
5- s 1305 - This section deals with postpetition claims

in Chapter 13 cases. It appears to provide for
"allowed" PostPetition claims without regard to the
time when they are filed.

L This project may cause us to study other rules that deal
with filing timely proofs of claim, such as Rules 3004 and 3005.
We believe that there are some obvious questions and some less

r than obvious ones that will suirface upon scrutiny. One obvious
concern deals with S 723(a), in which Judge Meyers wonders how
will a trustee ever know how much to seek from a general partner
under S 723 to cover a deficiency? He points out this may be the

L classic "chicken and egg" problem.

The various statutory construction concerns.are
manageable. The greatest difficulty will be caused by the fact
that the rule in question has been in effect for nearly ten years
and tens of thousands of plans have been formulated with
reference to the rule. A great number of plans deal with

L payments on "allowed claims" and do not contain any distinction
in the treatment of untimely filed claims. If Hausl were

7 implemented universally, the Chapter 13 trustees would have an
L intolerable burden in attempting to reconstruct distributions in

pending cases in order to determine how to provide equality of
distribution to holders of tardily filed claims. The trustees
may be held personally liable to such claimants if payments are
not made.

In Preparing this memorandum we consulted With Professor
LK Lawrence P. King, who had opposed the prior proposed changes to

Rule 3002. He does not support changes to Rule 3002 at this time
and he has authorized the inclusion of his letter of February 5,
1993, with this report.

Sincerely,

fit 

PAUL MANNES
cc: Honorable James W. MeyersHonorable James J. Barta
Enclosure

L~1
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New York Universit'
A private university in the pa ic service

School of Law 7O993
Faculty of Law F11
40 Washington SquareSouth
New York, NY 10012 '-._-

Telephone: (212) 998-6197 F
Facsimile: -(212) 9,95-4o36 m

Lawrence P. King-
Charles Setigson Profesor of Low ,3

February 5, 1993'

Honorable Paul Mannes
U.S. Bankruptcy Judge -I
U.S. Bankruptcy Court
451 Hungerford Drive' - X
Rockville,-Maryland 20850

Dear Judge Mannes:

This is in response to your letter of February 3, 1993.
Prior to its receipt, I had read In re Hausladen, 146 B.R.
557 and also noted in the same volume, In re Duarte. 146 B.R. C
958. Accordingly, there are these two cases which-read and i
apply Rule 3002(a) and (c) quite differently. In itself,
this is a reason I would think it unnecessary at this time to
consider rule changes. It seems to me that it wduld be L
better to get some learning from appellate courts before-
making "legislative" changes. Having expressed that personal
viewpoint, I will attempt to respond to the matters presented
in your lette'r. LJ

1. (a) The opinion of the court, in Hausladen. starts
out correctly by noting that section 501 leaves to the rules L
the fixing of the time for filing claims. After that thel"en
banc" opinion departs from the Code and rules by (1) failing
to recognize that section 501(b) speaks of a "timely" filed L
proof of Claim, as does section 501(c), and section,
726(a)(2)(A), (B), (C), (3) speaks of "timely" and "tardily"
filed claims; (2) in addition, these portions of section 726
speak of "allowed" claims that are either timely or tardily
filed; (3) allowance of claims in section 502(a) depends
first on a claim being "filed under section 501 of this
title"; and, (4) section 1325(a)(4) shouldsmake section
726(a)(2), (3) applicable in chapter 13 cages.

By leaving the time for filing claims to the rules,
section 501 perforce has to be read with Rule 3002. Rule
3002 provides that a proof of claim most be filed within a
certain time. If it is not, the claim is not filed under F
section 501 and does not reach the specific disallowance
provisions in section 502(b). It just comes within (or

20



without) section 502(a), i.e., if not timely, it is not filedL (and, of course, not deemed allowed).

Section 726(a)(2)(C) provides an exception that was not
contained in the former Act. The rules, of course, cannot
change this exception. Accordingly, the only portion of Rule
3002 that would apply in the section 726(a)(2)(C) situation
is that which states that a proof of claim must be filed.

L' The time is not relevant, only the filing because, even under
the Code's exception, filing is presupposed.

Section 1325(a)(4) requires the chapter 13 plan to give
creditors at least as much as they would receive in a chapter
7 liquidation. qI take this to incorporate the provisions of
section 726 which, in effect, states what`o-creditors will
receive in a chapter 7 liquidation. Under section 726 a late
claim may or may not be entitled to distribution along with
timely filed claims. If the late'claim is not within the
exception and wouldnot'so participatp in a chapter 7 case,depending on the assets of the debtor available for
distribution, the creditor would, 'more likely than not,L receive nothing in the chapter 7 case. Thus, inthe chapter
13 case that creditor'shoulld also receive nothing. And the
reverse should allso apply; if the creditor iJs within theexception and woiul4dparticipate, it should participate under
the chapter 13 plan.',

It seems to me that the statutory scheme as implementedL by the rules reads and works well. It is difficult to
perceive an amendment that would clarify rather than confuse.

(b) In Hausladen the court states:

. . . Read together, Rules 3002(a) and 3002(c) do
not explicitly say but imply that filing with in [sic]
the prescribed period is a prerequisite to allowance....
Under the Bankruptcy Act, late claims were explicitly
disallowed Cciting Section 57n3. . . . The old
Bankruptcy Rule implemented this time bar. However, a
time bar does not expressly exist under thle Code orr Rules. (Emphasis added.)

But Rule 3002 (a) does explicitly contain a time bar: itF provides:

An unsecured creditor . . . must tile a proof of
claim . . . in accordance with this rule . . . for the
claim . . . to be allowed.

The former Rule 302(a) provided:
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In order for his claim to be allowed, every
creditor . . . must file a proof of claim in accordance K
with this rule . . . .

Both rules contain the same basic proposition that allowance
depends on timely filing; thus a time bar existed then and,
exists now in the two Rules. Accordingly, again, it seems to
me that the present Rule does not require clarification." L

2. On the due process issue, would it not be better to
leave the development to the -courts on-a case by case basis?
Section, 7~26 (a) (2) (C) 'basically covers the elements, that Woul.dV
go intoA -itsapplicab ility nand protectiveI nature;-L I woul d
doubtG that iis ncesay attemptsom pxocedur'al
implementatioA of the Code ̀ po isi on.o l

AS to~ you Point!",3, firt, ISec Lioh 72()() C ii
only ~ llzirllF ''', 11,; t,'te~d ~ej lP xe c a t 'is filed 'in time 'to

permit parmen to itKK fthere as ben' istribuioni
would asum it ndje Ihiptgr 1 tee would,
not have to seek ~iIn IKe :eh ~ 'eVs ntr
pai entsiv't e~vio io {he lldiso wh6 did o~receieproper IIII L ,iI gIIl t L fita ~I P aims4Ien

Fit int t h e baaedliloeflilyl~lsll eto ol

nonId is c hahrgI I I e4~ae pce 5 siI
would belieV 1t,$h isalof;o h to!pte ad hsc committee. C
operate n tJai fc rbys.u l.
and otherwis~ r inteir ai adbtor woJ hae a~ I~po
incent.ve to leave ~othe ~red t~s f th lsto sh~d~ules.7

I think I Waar4 ans not , 4s L I I !.. aOrhe~~h Point 4.It
with exculsAel begl W0 11 wold ot 'be'
excusabc: e nor lect t t t fine -xcsble neglect or J ato
work it int thda dae for if i2ng; !Mirs. F FFr

hope thantle this . oser he ad ho

i a

Not only is your erralnd&l~i mp~rtanrt "L,'but it is comforting
to note that'4~ t is lone~ I'hat lcd~nte hands ~of such
capable judg4s. ~ F[~~Y4

Best petpona~l regards'.

22 ~~~~~~~~~~~~~~~~~~~~~~~~r7

rdialiy,'

L

cc: Honorable James J. BartaL

Honorable-James W. Meyersr

L
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L

TO: SUBCOMMITTEE ON CHAPTER 13

FROM: ALAN N. RESNICX, REPORTER

RE: SUMMARY OF DECEMBER 6TH MEETING AND
FRAMEWORK FOR FURTHER ACTION

DATE: DECEMBER 10, 1990

When I returned home from the December 6th meeting inRaleigh, I thought that it may be usefulto put in writing myrecollections of the meeting', and'to '-try to develop a useful
framework for further subcommittee activity.

At this point, I believe that it would be helpful to divideall the suggestions received by the subcommittee into thefollowing four categories:

(A) Suggestions discussed in Raleigh that should beconsidered further;

L (B) Suggestions to be considered, but which were notdiscussed at the meeting;
r
L (C) Suggestions that should be adopted without the need forfurther discussion; and

7 (D) Suggestions that should not be considered further.

Although this document may be influenced by my own views, Itried to be as objective as possible and to incorporate the viewsL of the group as best as I could recall them. I also want toemphasize that this was prepared from my notes and recollectionof the discussion, but without the benefit of a transcript orminutes of the meeting. However, I am confident that you willcorrect any of my faulty recollections. I realize that the
subcommittee may disagree with my placement of some of theseissues in particular categories. Indeed, this document isLi offered only as a rough framework for further subcommittee
action. If any of you do not agree with any part of thisC memorandum, please feel free to raise this either before or at
the next meeting.

Hopefully, by eliminating categories (C) and (D) fromfurther discussion, the subcommittee could focus on theLi remaining issues only. The subcommittee also may wish to ask thefull Advisory Committee for direction on the items in categories[ (A) and (B).

L
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I also want to make a recommendation regarding Part B of
this memorandum. I RECOMMEND THAT ITEMS I. II. III, IV, AND V OF
PART B BE REJECTED AND MOVED To CATEGORY D.,

It was suggested that the Chapter 13 Subcommittee should.
meet again after the next Advisory C6mmittee meeting. Perhaps
many of the remaining issuescould be resolved by the
subcommittee at that meeting ,,The Adv'isory Committee meeting 'will be held on Thursday and Friday, January 17 and 18. I will be
available to meet with the lChapter 13 Subco!mittee ,on,,Saturday,
January 19,th. If you wish tto eet beforei the Advisori Committee
meeting, since I must be in-`an Diego for another subcommittee
meeting on January 15th, I coud labe'availablefora meeting of
the ch~pter 13 Subcopmitte~o ensa, aur 6h

S > > hI t jLl I ep, fe ledy 1 Jl~anuqlllalz j> rydt¢[ 16th

AlternatI tyori dditiod," rh a s,~ tIh rec

could~b4ed 1a g9 dI at a Ir elphn iconference4gl ,I¢+'~ ll51 d ,,'t^ F 1

Part A or B, or on myaps, one rjCtio o
most f theitem infPrthB

U

Ll

rn

I~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~| ii.
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L

PART _ASUGGESTED CHANGES DISCUSSED AT-THE MEETINGTHAT SHOULD BE CONSIDERED 2FURTHER
I. SHOULD THE TIME PERIODS IN THE RULES BE AKENDED TOACCOMMODATE THOSE DISTRICTS WHICH DESI T HOLD TE 341 MEETINGAND CONFIRMATION HEARINGS ON THE SAME DAY?

7 If there is any clear conclusion to be reached from theL_ meeting on December 6th, it is that there is no uniformity in thetiming of Confirmation hearings. Some districts hold ther confirmation hearings on the same day as the 1341 meeting(although if there is an objection-to confirmation, the bearingis usually adjourned); some hold the confirmation hearing afterthe §341 meeting date, but prior to the bar date for filing,proofs of claim; and some wait until after the bar date to holdthe confirmation hearing. In at least one district, noconfirmation hearing is held unless there is an objection.
A fundamental question-for the Advisory Committee is whetherthe rules should strive for uniformity. If so, it should focus

on which of the above is most desirable and modify the rules to
impose it on all districts. Alternatively, the rules'could beL designed to permit local variations,.

If the Committee decides to accommodate those who wish toL hold the confirmation hearing ands 1s 341 meeting on the same day,the rules must be amended. Under the current rules, if thepetition is filed on Day 1, thelplan must be filed by Day 15(Rule 3015),',and then 25-days noticel of the confirmation hearingmust be givenr, together with the plan! or plan sumary J(Rule2002 ()) before the hearing can be held. Since, as a practical7 matter, the clerk cannotget the notice Qut until at least Day16, the hearing, must be held not earlier than Day 41. Rule2003(a) requires that'the,JS 341 meeting be held by Day 40.Therefore, the rules will, have to be changed in one of theL following ways in order to permit the 5 341 meeting 'and theconfirmation hearing ltoIbe heldon the 1s*aie day:
(1) Shorten the requirement in Rule 2002(b) for notice ofthe confirmation hearing from, 25 dayL' to 20 days, or
(2) Amend Rule 2003(a) to provide that the 5 341 meetingm Day he held not later than 45 days (instead of 40 days)afterthe commencement of the'' case. It has also, beensuggested that the deadline shoul 'be extended to 60 days sothat creditorswill better prepare and participate at theLmeetingn but this is"not reacessary for scheduling the twoevents on the same day]

L Both of these alternatives will give the clerk a window of
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five days in which to send out the required notices of the § 341
meeting and confirmation hearing.

Those who suggest holding the § 341 meeting and confirmation
hearing on ~the'sane day Idoso because it sav~es the debtor (and
counsel) a trip'to co'urt. In certain districts with large
geographic areas', it is, dif ficU~t for a ,debtor to miss another

way of wr and travel, to'ut(someti~mes hundreds fmiles).
en ressonse totis it ,w'as i~ipbinted- out 'that the debtor's

presence at the co~nf irmation, heari ng is' not required. Anotherr
reason expresised for, hold fixqxg jthp~ eet othsaeday! is that lp
it Alxpedi~tesi' the. case fe~c.~ywhe er oj6tinoconfirmati~n., ~~6wever this n .hx is nooj~intlitt~~e~ value ,~~ 1expeditingbof te case,, may-hv

lit au iIt~%,risei~d not Imake anyo distributions to'
cred4t rsunt, a itertthe b~drate 4(90 ~days, afteriithe J~T341
meeitin) anyway ,!lthuhIi i~.pt z ds~ t, te mo ney

co~~l~oted ~b t~e~1truse ~is dst h'
prior ~~ the i~'e~r taatle i~srbt4atri iconirmationand -

It was111 ~I~t& I IIWI

ver ears p ed"ou thlat iJistricts'wVhitb` cnfiirmlthe plain
fewe~~r ~w, nthe 5 341 mdeeting s held) there j probably
feerti ps 2o re1i ef ~from L tyJy eued~tr

'but , more in.otli& to modi fx thpain1 yhei Ipriority ~idI~c~d
creditorsx ~ j! ~~imely proofs ~ ~iafer, donif 4i1i Krn

distric~~tskat ~ it un till I"tr ~ebr 0Idt to C cdf.l~ 'Ian,
there is 8 ro~1 ore' 'stay ~2 i~ai~n u ee ft
modify the plan. thereforeI &t~ol be assumeId tat!h volume
of liiato nd ~udicijal, t'~ ipr, onr ie~ n~o ayb
amendin the ki~e nii 1 eir~ ri ~ ~ f~~~

Ano&~er f~ict that Mlr, a teDcme meting is7
that, in!4 ome tsricts the S 4Ijein isyeyp ucve.-V
Secure zedts ttdan itey 4o oher,
matters .~! rOAf~e ta m eetig ~ { h 1 ati~t4lh ered

objectinany, oth' IS-
virtual m -ced o0o~ iee sol

few mnutsfr th 'Je th &o~e~ fla~~~~~~~~~~~~~~~~~~~~~ " I", th1. p Arti es
are t e gil e'K U,, sameI ~L.

day. ha 4h y O. itors to
"get thirat toehrt

If the Subc1O'M'Mttee agre ~ ~ tIprules shou ld be changed
to permit the` 5 341 M te~tiindoo d~ ion hearing 'on te same
day, IthinJX it would;bpb,#I 4 , dingd
the 3'I meeting by 5" lafsays sothat jt~! 1 not0 cutL
down theihts !Of Rc eit rAo .tecrx t 2-dy ntice of
the h-1rir gj yioul~d~' hketn Rore

other tim s h1 19 b
dismis I motionsf fodr ju1 Ap s~Q~ iec.r ~ i ay
be confusing to the bar toarr h~ggt~ pera in,
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unnecessarily. I also doubt that § 341 meetings will be moremeaningful if held on the 60th day of the case. Also, the UnitedStates trustee sets the § 341 meeting date (not the court) and,as we discussed in Raleigh, an under-staffed U.S. trustee may useLJ this change to automatically delay holding the meetings.

II. SHOULD THE RULES BE CHANGED TO CLARIFY THAT SECUREDCREDITORS MUST FILE PROOFS OF CLAIM WITHIN THE BAR DATE IN ORDERTO HAVE "ALLOWED CLAIMS"?7

The following ambiguity that causes confusion among securedcreditors and which discourages the filing of secured creditorshas been pointed out:

(I) Sections 501(a), 502(a), and 506 of the Code and Rule3001(d) make it clear that secured creditors may file proofs ofclaim, and that if they do not, it.ere claims will not be"allowed." Section 506(d) provides that if the secured claim isnot "allowed" only because of the failure to file a proof ofclaim, the lien survives. Nonetheless, there is a differencebetween an "allowed" secured claim (which requires filing of aproof of clim) and one that is not allowed but whose liensurvives. This difference could be important for theL confirmation standards under § 1325(a)(5) and for distributionpurposes under a confirmed plan.

(2) Rule 3002(a), however, gives the impression that onlyunsecured creditors must file a proof of claim in order to havethe claim allowed. Does the secured creditor also have to file aL proof of claim to have the claim "allowed"?

(3) Since Rule 3002(a) applies to unsecureds only, doesthat mean that Rule 3002,(c) also applies to unsecureds only? Ifa secured creditor fiiesa proof of claim 2 years after the planis confirmed, is it a timely proof of claim so that it could moveto modify the plan and share in distributions? Case lawindicates that the secured creditor is subject to the 90-day bardate and must have an allowed claim in order to receive adistribution uhder a confirmed plan. See In re Johnson, 95 BR
~197 (Bankr 'D. Colo. 29 89); In re Roers, 57 BR 170 (Bankr. E.D.Tenn. 1986) (footnote 1 says that "to the eextent Rule 3002(g)appears to say that allowance of a secured claim . . . does not7 require the filing of a proof of claim, it is inconsistent withL the statutes and1isineffective"). ,However, experience in some

districts in dicates ,that secured creditors do not know this andlate proofs of claii are common. These courts often accept suchlate filed proofs of claim and modify confirmed plans accordinglybecause there is ,,no objection. It would bepzreferable ifsecureds lererclearly informed that they tust file by the barL date in order to have an allowed claim.
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At first, it had been suggested that the rules reuire
secured creditors to file claims, but thatwas dismissed because
of the effect of §-5o6(d). "See In re Thomas, 883 F2d 991 (11th
Cir. 1989) (failure to file proof of claim did not affect secured r.
creditor's lien).`- After considerable discussion, it was
suggested that the ambiguity now confusing secured creditors as
to the necessity for filing proofsof claim within the bar date
in order~ to have an "allowedl cLa could be avoided ~by-,striking
th od"~scr~fithe firstl senitence, oj ule 3002,(a). The
commit teeiote ul ealainrn lthat this fis fcleariqUp ) anyecnusion" rii, 'ding the application. of the b~ date to secre
cr ed tors but that faii6uz' tfle a t tuely proof of claim willnot mea~~~i dthat the lien ~~~s ~~lost (r , rIng1~ L Lo I50 I(d))I IIr

III. <SHOULE1 RUIAE 3004 BE AMENDED (1') TO CONFORM TO THE CODE AND
(,2) TO GFIVE A SECURED CREDITOR AN OPPORTUNITY TO.'FILE,,A,,'t
SUPERSEDING CLAIM REPLACING 'ONE FILED BY THE DEBTOR'"AFWTER THE BAR
DATE?' ',, ,7, ,

,ATwtot problems were pointed out 'regarding Rule 3904: ,

PU~~~~~~~~~~~~~~~J 11 I I , , ,~ 'II I I,, W

(1l) R~ule 3004 is ambiguous.' Does it mean that'the debtorr
may file the claim after the 1341mee'ting but prioroto the bar
date (90O days after 'the § 341 zeeti g)? Or,,,does i"t mean that
the debtor must wait until after thet bar date to' flile it. The 7
last sentence of the rule and the Committee Note to lthe 1987 L
change,) inditcates that the 'debtor may lf~ile'l pri'or to t'he bar date.
By permitting the debtor' to ~filne a ctlaim ,zi ,beh~alf ,of,'a creditor
prior to,,the bar date, it soedems to violatLI 501(c) m hiofsuc

cred~itor's claim, the 4ebtor of the trute ttllayq file ae prloof of

I. 1seems HOU thatRl 3004 shouldD b 'TOeCONFded to alo C the A

(T2),. Iflthe bar date paosses anid te debtorfi'les a'proof of 0
claim~for an unsecured creditorolusherelbei lino reasonthao hermit the

is t imezd 0orxshould ntb ro.! t d p to, the extent K
that fle thetdelbor wi sesr o do so loll r ,r

Hithas beoen ugge~ted that the rule s~hould be '
daffereqt forsectured creditors.'Suppose'that a secured creditor

decides to refrai~from~fi~ing ~ proo ofr'lai and to meaveit
en c~~~~~~urse, is~~~~t,

th de tor e cust witoruptir hi ' hni fter thr ie it. dthe,

ehadebtor indcles ahat'h ibttorb~za`y'f lef, b. 'prdorstot the'a value.

w ronmeitg t wn jilac if ace

piof th athea or , the, ou the debt. It was sget

thtte eirdcreditor'sclim he4 irio thet eVen , "dragged into the case",f of

such ~~~~~~~c aim." ~ ~ ~ ~ ~ ~
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L should has- an opportunity to correct the record" by filing a
superseding claim. This could be accomplished by amending thelast sentence of Rule 3004 to permit secured creditors only tofile a superceding claim.' Unsecureds should have no right tofile any superseding claim if they miss the bar date.

IV. SHOULD THE RULES PERMIT A LATE SCHEDULED CREDITOR TO FILE ANOTHERWISE LATE PROOF OF CLAIM IN CHAPTER 13 CASES?

Suppose that the debtor fails to schedule an unsecured
creditor and the creditori, first learns-of the case after the bardate for filinggproofs of claim? If the case is in chapter 7,
the creditor is not discharoqred (5 523(a)(3)). But if the case isin chapter 13,, the dent could be discharged ,(5 1328) unless thecourt basis a&decision onlack of due process, etc.

Ithas been suggested that in chapter 13 cases only (since §523(a)(4) des,, not apply), fairness dictates that the latescheduled creditor be given a brief opportunity to file a lateclaim and participate in'distributions under the plan.
Apparently, some courts permit the late filed claim to be allowedbecause usually nobody objects to the allowance.

Two alternatives have been discussed for dealing with thisproblem:

(a) Amend Rule 3002(c) to add 'another subdivision thatprovides that a'creditor who did not have notice'or actualknowledge of the case in time for filing a timely proof of claimmay file a proof of claim within a certain period [30 days?]after receiving such notice or actual knowledge of the case [thisL concept is borrowed from 5 726(a)(2)(C)]; or

(b) Amend Rule 9006(b)(3) to delete reference to Rule3002(c). This willallow courts to apply the excusable neglect"standard to permit the late filing of claims. it was assumed
that the courts will use the "excusable neglect" doctrine topermit the late filing of claims when the creditor is added to7 the schedules late.

V. SHOULD RULES 3018, 3019, AND 3020 BE AMENDED SO THAT THEY DONOT APPLY TO CHAPTER 13, AND A NEW RULE ADDED TO DEAL WITH THECONFIRMATION PROCESS AND MODIFICATION OF PLANS IN CHAPTER 13
L CASES?

r It was suggested that Rules 3018-3020 do not work well in7L chapter 13 cases, and that a new rule should be added to dealwith chapter 13 cases. This presents several questions regarding
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L
the content of such a new rule:

(1) SShouldconfirmationbhearings be held only if there is
an,,objection to confirmation? 'I doubt-whether that Could be
permitted in view of the mandate-for a hearing in f'11324
(dlthouqgh the view has been expressed that' the language in § 1324 '
is a "similar phrase" to "after notice and a hearing" so that a
hearing is notrequiredunder 5 102). It is interesting to note
that the phrase "after notice and a hearing" is now used in Rule
3020(b)~(;~) (Query: should that be c'ha'n g~d?]

"I ''"W 111 I 1I114

302(2) I g a hearing i hed doe tecourt have to aed
indings rgrdg the requirent f0o conf irmation ( f132 5) in

othe ab0encpfi an bbjictJ~.on? I~t aphai s I a me coutsdomnt
require ns ence, o a;t rgirOareo rUbber
Tmp Dhen partyforjets.n [3 302b (2le) suggees to

the~~~h* rue eur erie Y' 'o6dmdfia no rdtr Li
only,,those~l~llpartliesladverse,l I y afet~yS he odl'ct oud

imply tnotic~he. ourstion n329}ot hear ac otly on the good
fai thJ and l 9013 say thlt aer requirtmen fo a ord is
wonfith ation~n~r 44. ~t [h~ ~e~n(F~s~iggested that tescn
sentence ofRl Q~()2 edl~~(tlatfrchapter 13

of an I i t ,,h.

h ! iPI, j ,

I it ~~ p~~lixi ~ i Ilicredito
(3) ISho1 t4~is~e eue

'1accepts", a, lan (s' 32 a)'(5) ? Shudthrhe an
t! 4|t' Jh~~one ~&ediors use

di f 3er t- mh so pi.g ngJ a' tn Icluding adding
accept ceI I ge o f p: ~ceeptirpg the plan

*cceptance l~~~i age on 3. on f foral h~~~~~~c ~ ~ ~ ~~' 'igh~idpes no seem tobe all rni~n proJm iprI'I ITh

I k 1 KII I tf K I [1 H

V1. -B DD IN` POT 0N91~TO I'1DIFICA TION OF
CH.APTZ 13 P V Ijj S? Kf I

-There- is, no rule covering poSt-confirmation modification.
The Code provides for this In § 1329. I ha bee suggested that

te rules rf, u ie Iseie fap'r6p~osed modification on creditors
aleast 101H days prior to teie or objectn o it. Hoever,

get notice. Seiction 1329(a) says that a party ay reqUest K
modification, and Rule 9013 says tli a 'request for an order is
by motion. TIherefore, a motion must b e made to modify the plan.
Section 1329(b) (2) says that the pi~ is 10o0ified only "after

noti e a,,nd';& hearing,." Tht~s me n~tat M~t.3ce must be givien toL
part~~es-in il~,,tetrest laffectd byl iie d iiodifiiatio

I question whether tnerei aflIew rule dealing,
with this.

30 L



is

VII. SHOULD SUPPLEMENTAL SCHEDULES BE REQUIRED IN CHAPTER 13CASES TO COMPEL DEBTORS TO REPORT ASSETS ACQUIRED POST-PETITION(INCLUDING POST-CONFIRMATION) AND TO REPORT CHANGES IN CURRENTINCOME AND EXPENSES.

Rule 1007(h) requires supplemental schedules if a debtorLI acquires assets that become part of the estate under 6 541(a)(5).It has been suggested that, since post-petition acquired propertybecomes property of the estate in chapter 13 cases (S 1306),debtors should be required to file supplemental scheduleswhenever any property is acquired during the case (includingr after confirmation and during the 3 or 5 year payment period).Also, changes in income and expenses should be reported. Thepurpose of this suggestion is so that creditors will know when
they should request modification of the plan under S 1329.

It appears that such a change would have to have somelimitations so that a debtor would not have to file daily,weekly, or even monthly amended schedules to reflect day-to-dayL changes in assets and income. Is this opening up a door thatcould cause administrative problems, costs, paper, etc.?

VIII. SHOULD RULE 4007(d) BE AMENDED TO PROVIDE A UNIFORM BARDATE FOR S 523(c) NONDISCHARGEABILITY COMPLAINTS WHEN THE DEBTORL REQUESTS A HARDSHIP DISCHARGE UNDER 1328(b)?

Rule 4007(d)lnow requires the court to fix a bar date andL for creditors to receive 30 days notice of the bar date. Thisshould give creditors ample opportunity to object. Is there anyreason to add to this?

L)
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PART B
SUGGESTIONS TO BE CONSIDERED

BUT WHICH WERE NOT DISCUSSED AT THE MEETING

I. SHOULD THE RULES PROVIDE A BAR DATE FOR FILING POST-PETITION
CLAIMS THAT'MAY BE FILED PURSUANT" TO i305? [7

It has been suggested by Judge Lundin and Judge Drake that
the rules provide that postpetition claimnsf filed~under,~ J1 1305must beJ rile no t 2latr'tn45das fe tthy ris.
present there is nort uc deaEdline. D ,

I quesion the,, nessiy for such, a, rule. Itwould, probablyinve t XX aisThis
brings palck, memorie o h hi vp e bof liiainovrwe
claimlfwas j"g nt i u rrp Es+ of ap igth o .d 45 -ay rule L
is nneu tio s mW1 thIi tile" oroary tou ie clfer uetio s to
pref5~7&c)n6),that wased ete in$~ Also, 1,

why debtrorpt the post-petito creditor to
fule early The, t od creditors enng, ind, if it
decides olite ria t ts telu er t4. 91 hurting
suo i lthisgation paolso 4i rejtion

by thes-sIQggestee. Ih

II. SHOULD THE RULES PERMIT THE CHAPTER 13 TRUSTEE TO FIX THE
VALUE OF COLLATERAL ATTHE D 342 MEETING (OR THEREAFTER WHEN A K
CL.AIJ4 IS FTILE~D LATE), SUBJECTT,0 CORRVEW 'UPON OBJECTION?

case. However, Jug Smal ha cie in hi etrcssi

ItL hs been, cl suggested by Judge D Srake sthat, xinre the trustee
is neutral, thisme be IA good way, to v*lU~ collateral. He says
that debtors who fale ceait on behalf evof the creditor will
uisdervalue th a co ealatei a while secured creditors will overvalue
the collAttralt ir the p sent ruesthere is
Prohibition that prvnstei pe 1 rutefo eiting-
such disputes to avoid litigation. I also question the
desirability of giving any presumptive weight to a determination
by the trustee. Therefore, I question whether such a change is
necessary or desirable.

",:

III. SHOULD THE RULES REQUIRE NOTICE TO ALL CREDITORS WHEN A
DEBTOR "AUTOMATICALLY" DISMISSES THE PETITION UNDER j 130'7(B)?

The debtor has the absolute right to dismiss a chapter 13
case. However, Judge Small has cited in his letter cases in
which courts have taken steps to prevent abuise by debtors who
"automatically" dismiss the case. Judge Small suggests that the
rules require that all creditors receive notice of such
dismissals so that they can ask the court to take whatever steps
are appropriate if there is an abuse.

T
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I question the desirability of requiring notice to allcreditors when there is such an automatic dismissal. Thisappears to me to be expensive and cumbersome overkill to catchL the rare abuse. Who will pay for the notice? If there is anabuse, I assume that it could be brought to the court'sattention later after creditors receive notice of the dismissalunder Rule 2002(f) (2), and that the court could impose costs oranother appropriate remedy at that time?

IV. SHOULD THE RULES REQUIRE THE CHAPTER 13 TRUSTEE TO TAXE SOMEACTION (REPORT, MOTION, ETC7) BY A CERTAIN TIME REGARDINGOBJECTIONS TO CLAIMS? SHOULD THERE BE A TIME LIMIT FOR OBJECTINGTO CLAIMS?

Judge Clark suggested that such a requirement be added toF- the rules to impose an affirmative cutoff date for objecting toL claims so that the trustee can begin cutting checks to creditorswithout having to adjust latter when objections to claims arefiled. Would such a deadline have to apply to all parties ininterest since they also may object to claims (§ 502(a))?Therefore, I question whether a duty on the trustee to takeaffirmative action regarding objections to claims by a certain7 date would be effective given the possibility of others filingL objections later.

If there is a problem caused by a Chapter 13 trustees'delay in objecting to claims, it seems to me that this may be anadministrative matter to be handled by the United Statestrustee's office in its role as supervisor of trustees.

L
V. SHOULD RULE 2016 BE AMENDED TO STREAMLINE THE PROCEDURES FOR7 COMPENSATING PROFESSIONALS IN CHAPTER 13 CASES?

Judge Clark suggested that the rules should streamline theprocedure for compensating professionals, such as by requiringdisclosure of fees in the schedules and review by the trustee atthe S 341 meeting. I question the necessity for this. TheStatement of Financial Affairs already requires the debtor todisclose this information, Rule 2016(b) requires professionals todisclose their fees, and the trustee may take whatever action isdeemed appropriate. If there is a problem, perhaps this is a7 matter for the United States trustee who is supposed to monitorL attorneys' fees.

VI. SHOULD RULE 2002(h) BE AMENDED TO INCWLDE CHAPTER 13 SO THATNOTICES WILL NOT HAVE TO BE SENT TO CREDITORS WHO DID NOT FILEL TIMELY PROOFS OF CLAIM?

Mr. Dunn suggested that this rule, which applies only inchapter 7 cases, also apply to chapter 13 cases.
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VII. SHOULD THE RULES (RULE 3012?) BE AMENDED TO CLARIFY NOTICE L
REQUIREMENTS WHEN THE COURT DETERMINES VALUATION OF COLLATERAL.IN
CONNECTION WITH A CONFIRMATION HEARING - A RESPONSE TO RECENT -

CASES IN THE ELEVENTH CIRCUIT.

In re Calvert, 907 F.2d 1069 (11th Cir. 1990), and In e
White, 908 ' .'12d 691 !(lth Cir 1990), hay' e rased qe stions,
reg airding, the tpofntc hat is requtired bef o~re a,a court ma~y
value collateral at a hearing in connection with confirmation of
a chapter ,13 plan. Should Rule 3012 be amended to provide that
collateral could, e valued 'at a i ion, bearing ,ifhe
secured Vrdip recive h~bt i4e that', suchw a yaluati On uay bea

deterined.~ T~i woul implm~t~ 06(a) which prtovide's-thait t
v~l~uti~n ay~e~ dtried bin coir 0nect io'nvwith a hearing, on'

conrmation of a plan.

Li
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PARTC
AMENDMENTS THAT SHOULD BE PROPOSED WITHOUT THE

NEED FOR FURTHER DISCUSSION

I. AMEND RULE 1017(d) TO PROVIDE THAT THE DATE OF THE FILING OFTHE NOTICE OF CONVERSION SHALL BE DEEMED THE DATE OF THE ENTRY OFLi THE ORDER OF CONVERSION FOR THE PURPOSE OF APPLYING RULE 1019."

This 'is a technical amendment that should be made so thatthe filing of a notice of conversion pursuant to § 1307(a) willtrigger those pirOisions in Rule 1019 that are triggered by theentry of an order of conversion. See current Rule 1019(6).

II. ADD A SENTENCE TO RULE 3015(b) TO PROVIDE THAT A PLAN MUSTBE FILED WITHIN $5 DAYS AFTER A CASE IS CONVERTED TO CHAPTER 13.

There is currently no time limit for filing chapter 13 plansin cases that were converted from chapter 7. This will providesuch a time limit.

FT~~~~~~~~~~~~3
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PART L
SUGGESTIONS THAT ISHOULD WOTBE CONSIDERED FURTHER

I. SHOULD THE TIME FOR FILING CLAIMS UNDER RULES 3002, 3004, AND3 005 BE CHANGED?,

pExcept as',provideId above withl reard to late scheduled Lclaims and Rule 3004, there seemed to be no reason for shorteningthe time for ,fiiling cl s The curre ntperiod (90 days After,

the~dat set for ,,thel v4'ueigsest ork~ well,.

II. THE RkLES SHOULD REQU THE FILING OF SECURED CLAIMS.

In view cof 5 506(d), i"this proposed cha nge is w inappropriate.

III. THE ,RULES SHOULD REQUIRE THAT PROOFS OF SECURED AND
PRIORITY CLAIMS BE SERVED ON THE DEBTOR. -

This was discussed at the meeting and had little support.
The debtor's attorney could review these claims at the courthouse
and the service requikement would be difficult to enforce.
Clearly, failing to serve the debtor would not cause the claim to
be "unfiled" if it was filed with the clerk.

IV. THE RULES SHOULD PROVIDE A PROCEDURE FOR OBTAINING A CHAPTER
13 DISCHARGE, SUCH AS REQUIRING NOTIFICATION TO THE COURT OF THE K
COMPLETION OF PAYMENTS.

If the debtor is entitled to a discharge upon completion ofthe payments, a request is made for a discharge. The problem Hpointed out by Henry Sommer is that debtors sometimes do not know Lwhen the plan payments have been completed and the debtor
sometimes continues to make payments after the plan is fully
executed. I do not know how the rules could deal with this other Lthan to require the trustee to stop collecting payments at thattime. Perhaps this is for the U.S. Trustee to deal with as thesupervisor of trustees. F

V. THE RULES SHOULD PROVIDE A UNIFORM DEADLINE FOR OBJECTING TOCONFIRMATION OF A CHAPTER 13 PLAN (PERHAPS 10 DAYS PRIOR TO THE
CONFIRMATION HEARING).

The rules now require that the court set a bar date forobjections to confirmation (Rule 3020(b)(1)) and that this
deadline be in a 25-day notice to creditors under Rule 2002(b).
If objections must be filed 10 days prior to (instead of at) the C
confirmation hearing, it would not make sense to hold the
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confirmation hearing on the same day as the S 341 meetingbecause creditors should be able to use the 5 341 meeting togather the information needed to formulate their objections.

VI. THE RULES SHOULD REQUIRE DISCLOSURE OF ENTITIES ASSISTING PROSE DEBTORS AND THE FEES PAID TO SUCH ENTITIES.

This issue was discussed and rejected by the AdvisoryCommittee and is not unique to chapter 13 cases.

VII. A RULE ON CONVERSION FROM CHAPTER 7 TO CHAPTER 13, ANDFROM CHAPTER 11 TO CHAPTER 13, SHOULD BE ADDED, INCLUDING APROVISION REQUIRING THE FILING OF SUPPLEMENTAL SCHEDULES ANDSETTING FORTH A 15-DAY DEADLINE FOR FILING A PLAN.
K As mentioned above, the rules should provide that theL chapter 13 plan must be filed within 15 days after conversion.However, there Is=no need for additional provisions. Rule1007(c) already provides that the chapter 7 schedules shall beL deemed filed ia superseding case unless the court directsotherwise. Also, since conversion frrom chapter 11 to chapter 13is rare and' no problems have been identified, there is nonecessity for a new rule on that.

VIII. RULE 1006 SHOULD BE AMENDED TO PERMIT THE FILING FEE TO BEPAID WITHjTHE FIRST DISTRIBUTION UNDER THE PLAN, EVEN IF THATOCCURS MORE THAN 180 DAYS AFTER THE PETITION IS FILED.

This could present problems regarding the trustee's right toa fee based on such a distribution, as well as other problems.My recollection is that this did not receive much support at theK meeting.

IX. RULE 3015(b) SHOULD BE CHANGED SO THAT CHAPTER 13 PLANS MUSTV BE FILED WITHIN 10 DAYS AFTER THE COMMENCEMENT OF THE CASE(INSTEAD OF 15 DAYS).

This suggestion was made so that the notice of theL confirmation hearing could be sent out 5 days earlier, thuspermitting the confirmation hearing to be held on the same dayas the 5 341 meeting. As discussed above, there are two otherL ways to accomplish this goal. Shortening the time for filingplans will probably result in more debtors hot meeting thedeadline.

X. RULE 4001(a) SHOULD BE AMENDED TO REQUIRE SERVICE OF A MOTIONFOR RELIEF FROM THE CO-DEBTOR STAY ON THE CO-DEBTOR.

3
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This is not necessary in view of Rule 4001(a) which requires
the filing of a motion in accordance with Rule 9014. Rule 9014
requires that "reasonable notice and opportunity for'hearing -
shall be afforded the party against whomrelieftis sought." It
appears, therefore, that the co-debtor (the party against whom
relief is sought) is already entitled to notice.,

XI. RULE 5005 SHOULD BE AMENDED TO PERMIT THE FILING OF PROOFS L
OF CLAIM "WITH TH ,ICHAPTER 13 TRUSTE INSTE D 'OFF THE CLERX.

This change would cause problems regarding the integrity of
the filing system. SThe Chapter 13 trustee is not the kind of
judicial officerwVho s ouldAbe accepting rpaperts for "filing."
There is o to n , hho~ m theA off ice is open, the
personnel in', the*jo e t t

PLACE. as .~~~~~~~~~~~~~~ ~~~~~~~~~, ;, ,l lhh

It I 1,0 NC

I recall that Judi e Ho wragp e d that it would not beyn
approp riatto f thie subc te> If tstee's office the filing C
officeb suggest that the ces wbicity of the Chapter 13
trustee Ihaving, pospes0in II rhe p*&is i l~im ~so, as to examine
them for valid' t ~s'o~dp 1 ub lito~u~Ze consideration. I

suggest that-,, or ,6 ~ 4e~ed" tdatte la.s.shotzld be filed
witha ithe lern, toen pr or Cto 13 gener seesa obtaining
possession is, an irudjtvemtr to be Weft to the

- I I 110 , timing ' i ~~ ~~~~~~' '' L F

United States trust;` ~h h ~~pX ~dtta t is not a
matter for the Ban)k-pcyRds

1~~~~~~

XII All RULES APPLICALE toCH R 13 CASES SHOULD BE IN ONE

XIII. RULE,_ 7004(b)-(4), SHOULDIBE AMENDED TO ASSURE THAT THE
PROPER OFFICER RECEIVE A CTU AL NOTICE OF AN ADVERSARY PROCEEDING.

This is not unique to chapter 13 and, therefore, is beyond
the scope of this subcommittee.' If you do not buy that cop-out,
I sugglest that the, rule is now sufficient"b because it requires
that it be sent to an officer, or to a general or managing agent.
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TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES

FROM: ALAN N. RESNICK, REPORTER

RE: PROPOSED AMENDMENT TO RULE 3002(a)

L DATE: JUNE 10, 1991

L At the meeting of the Advisory Committee in January, 1991,

the Committee tentatively approved the following amendment to

Rule 3002(a):

(a) NECESSITY FOR FILING. At-*,see ed ^ creditor or anL equity security holder must file a proof of claim or
interest in accordance with this rule mor the claim or
interest to be allowed, except as provided in Rules
1019(3)t 3003, 3004 and 3005.

The purpose of the amendment is to provide (or clarify) that

L a secured creditor must file a proof of claim for the claim to be

"allowed," and that the time period for filing a proof of claim

L in Rule 3002(c) is applicable to secured creditors.

I was asked to prepare a memorandum on whether requiring a

secured creditor to file a proof of claim conflicts with the

Bankruptcy Code. My conclusion is that it would be inconsistent

with the Code to require a secured creditor to file a proof of

claim in order to maintain its lien, but that it is not

inconsistent with the Code to require the filing of a proof of

claim as a condition to the "allowance" of a secured claim.

L Since the only effect of the proposed amendment to Rule 3002(a)

is to make the filing of a proof of claim a condition to t'.

LW allowance of the claim, I believe that the proposed *amendment

does not conflict with the Code.

3
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I. REQUIRING A SECURED CREDITOR TO FILE A PROOF OF CLAIM IN
ORDER TO KEEP ITS LIEN WOULD VIOLATE THE BANKRUPTCY CODE

Section 506(d) of the Code, as amended in 1984, provides as

follows:

(d) To the extent that a lien secures a claim against the
debtor that is not an allowed secured claim, such lien is
void unless

(1) such claim was disallowed only under section
502(b) (5) or 502(e) of this title; or

(2) such claim is not an allowed secured claim due only K
to the failure of any entity to file a proof of claim of
such claim under section 501 'of this title.

Accordingly, under 15061d) (2)1 the secured creditor's lien

remains valid notwithstanding the fact that a proof of claim had

not been filed. The legislative history to the 1984 amendments L

confirms that the change was intended "to make clear that the

failure of the secured creditor to file ,a proof of claim is not a

basis for avoiding the lien of the secured creditor." S.Rep. No.

65, 98th Cong., Ist Sess. 798(1983). This conclusion is also

supported by judicial authority. See, e.g., Matter of Tarnow,

749 F.2d 464 (7th Cir. 1984). Therefore, it would be

inappropriate for the Bankruptcy Rules to require the filing of

a proof of claim as a condition to keeping the lien.

It should be emphasized, however, that the proposed

amendment to Rule 3002(a) does not invalidate the lien if the K
secured creditor fails to file the proof of claim. All-that the

Rule does is to requirePthe filing of a proof of claim ax r V
condition to the "allowance" of the claim.

L
40L
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LV
II. REQUIRING A SECURED CREDITOR TO FILE A CLAIM IN ORDER TOHAVE THE CLAIM "ALLOWED" IS NOT IN CONFLICT WITH THE BANKRUPTCY
CODE.

Section 501 of the Code makes it clear that a "creditor"

(which includes secured creditor) may file a proof of claim, and

L 502(a) provides that a "claim" (which would include a secured

claim), "proof of which is filed under section 501," is deemed

allowed. Therefore, under the Code a secured creditor may file

a proof of claim and, if one is filed, the claim may be allowed.
L

Other sections of the Code also confirm that Congress recognized

the difference between a secured claim that is allowed and one

that is not allowed. For example, 1 1325(a)(5) provides for

Li certain treatment as a requirement for confirmation of a chapter

fall 13 plan "with respect to an allowed secured claim provided for by

the plan. . . " See also, e.g., 15 1111(b) (1) (A), 1111(b) (2) for

other Code sections that reffer to the concept of an allowed

secured claim.

L Although the filing of a proof of claim is never mandatory,

r- a literal application of sections 501 and 502 leads to the

conclusion that the only way that a secured claim (or any other

claim) may be "allowed" is by the filing of a proof of claim

(except for the "deemed filed" concept in I 1111(a)). It is

consistent with these Code provisions for the Rules to provide

that a creditor (including a secured creditor) in a chapter 7,

12, or 13 case may have an allowed claim only if a proof of claim

is filed.

There is also judicial authority for the position that a
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secured creditor must file a proof of claim in order to have an

allowed claim. See, e.g., In re Rogers, 57 BR 170, 172 n.1 K
(Bankr. E.D. Tenn. 1986) ("To the extent Rule 3002(a) appears to

say that allowance of a secured claim. . . does not require the 1

filing of a proof of claim, it is inconsistent with the statutes

and is ineffective.0); In re Johnson, 95 BR 197 (Bankr. D. Colo.

1989) (secured creditor is subject to 90-day bar date for filing

a proof of claim and must have an allowed claim in order to

receive a distribution under a confirmed plan).

The Bankruptcy Code also recognizes that there is a

difference between the allowance of a secured claim and the

continuation of the secured creditor's lien. Otherwise, section v
506(d) (2) would not make sense. In essence, that section says

that the lien is not void solely because the claim is not allowed L
because the creditor failed to file a proof of claim.

Therefore, the plain language of the Code and the judicial

authority lead to the conclusions that (1) a secured creditor m

must file a proof of claim in order to have an "allowed" claim Li

(§ 501, 502), and (2) there is a difference between the Code's K
treatment of an allowed secured claim and one that is not

allowed (§S 1111(b), 1325(a)(5), etc.), and (3) the validity of C

the lien will continue despite the fact that the claim is not

allowed due to the failure to file a proof of claim (I 506(d)).

These conclusion are not inconsistent with each other. Also, the V
proposed amendment to Rule 3002(a) does not conflict with any of

these conclusions.
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III. THE PROPOSED AMENDMENT TO RULE 3002(a) DOES NOT ADDRESS OR
AFFECT SUBSTANTIVE LAW ISSUES REGARDING THE RIGHTS OF A SECURED
CREDITOR WHO DOES NOT FILE A PROOF OF CLAIM.

I do not mean to suggest that the above analysis is helpful,

or even makes sense, when attempting to determine the rights of

a secured creditor who has a valid lien, but not an allowed claim

due to the failure to file a proof of claim, in a chapter 13

case.

There appears to be confusion regarding the effect of

confirmation of a plan on the rights of a secured creditor who

did not file a proof of claim. See generally, Lundin, CHAPTER 13

BANKRUPTCY, Vol. 2, ii 6.10-6.12, 7.24 (1990) ("The effects ofv confirmation on creditors' prepetition liens could not be more

confusing."). For example, suppose that a chapter 13 plan

provides that a particular secured creditor is to receive a small

distribution (less than the value of the collateral), but the

secured creditor decides not to file a proof of claim or to

object to confirmation. Does confirmation of the plan bind the

secured creditor? May the secured creditor rely on I 506(d) to

L preserve the lien and permit foreclosure when the full amount of

the debt is not paid7 Does 5 1327(c), which provides that the

debtor's property vests in the debtor upon confirmation *free and

clear of any claim or interest of any creditor provided for by

the plan," deprive the secured creditor of its lien regardless of

I 506(d)?

There is case law dealing with the question of whether a

confirmed plan binds a secured creditor who does not have an

Itr-4
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allowed claim due to the failure, to file a proof of claim. For
example, the.Court of Appeals in Ad re Thomas, 883 F.2d 991 (11th
Cir. 1989) (Chief District Judge Malcolm J. Howard sitting by
designation), held that a secured creditor's lien was not
invalidated by a confirmed plan that provided tor payment in full
of "allowed secured claims" despite the fict that te creditor L
did not file a proof of claim. in essence, the couit recognized
the creditor's right to have the lien "ride through" the
bankruptcy case without filing a proof of claim and, subsequent
to confirmation, move for relief from the stay to foreclose on
its lien. See also InLre Larrj", 64 BR 717 (Bankr. D. Conn.
1986) (lien of creditor who did not file proof of claim was not £
invalidated by confirmed plan and could be enforced after
obtaining relief from the stay). Compare L.King, 5 COLLIER ON
BANKRUPTCY, ¶ 1327.01 ("[A) secured creditor may be provided for
in a plan, even if it does not file a claim. Therefore, a L
secured creditor ignores a chapter 13 case at its peril.
Because all parties are entitled to rely on the res judicata
effect of a chapter 13 confirmation order, a confirmed chapter
13 plan is binding on all creditors.").

In any event, I think that these issues that focus on the
post-confirmation rights of a secured creditor who does not file
a proof of claim, and therefore has the liep ride through under J L
504(d), are substantive law questions requiring the 0
interpretation of the Bankruptcy Code. I believe that the Rules
should not take a position on them. It is my opinion that the L
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proposed amendment to Rule 3002(a) does not address or affect the

ark01 substantive issues regarding the rights-of such a secured

<X; creditor, but only clarifies that the secured creditor must file

a proof of claim if it wants to give its claim the status of

being an "allowed" secured claim.

17

IV. REQUIRING A SECURED CREDITOR TO FILE A PROOF OF CLAIM IN
CHAPTF7 7, 12, Mr) 13 CASES -AS A CONDITION TO THE ALLWANCE OF
THE S-: RED CLAIM. IS CONSISTENT WITH STE BANKRupTCY RULE
APPLIR BLE TO CHAPWER 11 CASES.

The proposed amendment to Bankruptcy Rule 3002(a) would make

it consistent with Rule 3003(c) which applies in chapter 11

cases. Rule 3003(c) (2) provides:

(2) WHO MUST FILE. Any creditor or equity security
holder whose claim or interest is not scheduled or scheduled
as disputed, contingent, or unliquidated shall file a proof

: / of claim or interest within the time prescribed by
subdivision (c)(3) of this rule; any creditor who fails to
do so shall not be treated as a creditor with respect to
such claim for the purpose of voting and distribution.

This rule refers to Wany" creditor and, accordingly, it

applies to secured as well as unsecured creditors. Apparently,

Rule 3003(c)(2) is consistent with Code J 1126(a) which provides

that only "the holder of a claim or interest allowed under

L/ section 502 of this title may accept or reject a plan."

Therefore, although a secured creditor may refrain from filing a

proof of rl.aim and have the lien continue pursuant to 5 506(d),

the Code and Rules recognize that the failure to file the claim

in a chapter 11 case could nonetheless have an adverse impact on

L the secured creditor's right to participate in the case.
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The proposed amendment to Rule 3002(a), which makes the 7
filing of a proof of claim a condition to having an allowed

secured claim in a chapter 7, 12 or 13 case, appears to be

consistent witi Rule 3003(c)(2), which Rakes the filing of a

proof of claim a condition to voting and distribution in Chapter a

11 case (unless the claim is deemed filed under 1 1111(a)).

LJ

t7~
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LI
TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES

r"

L FROM: ALAN N. RESNICK, REPORTER

RE: - BANKRUPTCY RULE 3002

DATE: AUGUST 25, 1992

F
Background

In 1991, the Subcommittee on Chapter 13 recommended to the

Advisory Committee on Bankruptcy Rules that Rule 3002 be amended

L to (1) require a secured creditor to file a proof of claim for

the claim to be allowed, and (2) give the court discretion to

L permit a late proof of claim to be filed in a chapter 13 case

F based on excusable neglect. More particularly, the following

amendments to Rule 3002(a) and (c) were suggested by the Chapter

13 Subcommittee:

F Rule 3002. Filiag Proof of Claim or Interest

(a) Necessity for Filing. M unseArd & creditor or an
equity security holder must file a proof of claim or
interest in accordance with this rule for the claim or
interest to be allowed, except as provided in Rules 1019(3),
3003, 3004 and 3005.

(c) TIME FOR FILING. In a chapter 7 liquidation, chapter 12
family farmer's debt adjustment, or chapter 13 individual's
debt adjustment case, a proof of claim shall be filed within
90 days after the first date set for the meeting of
creditors called pursuant to S 341(a) of the Code, except as-
follows:

L llows:71 In a chapter 123 individual's debt adiustment case.
on motion by a creditor woasnot filed a proof of,
claim within the time herein above prescribed. the
court for cause shown may extend the time for filina a
proof of claim by the creditor where the failure to

L file a timely proof was the result of excusable
neglect.

L4
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* ** * * K I

COMMITTEE NOTE
Subdivision (a) is amended to include secured C

-creditors. A secured claim way not be allowed unless a proof L
of claim is filed. The amendment also clarifies that the
time limits for filing proofs of claim set forth in
subdivision (c) apply to both secured and unsecured claims.
Notwithstanding this amendment, however, a lien is not void
merely because the secured claim'is not an allowed secured
claim due only to the fallure to ils'a proof of claim. See
S 506(d) of the Code.

Subdivision (c) is amended to provide that in a chapter F
13 case the court may extend the time for filing a proof of
claz.m for a creditor who has failed to file a timely proof
due toa *xwusble I eglect. This revision is designed to give
the court discretion to treat as timely filed an otherwise
late proof of claim that is filed by a creditor who has not ,J
been lifted or chedu led and who had no knowledge of the
case tinti*e tb file;a timely proof of claim.

Before voting on the suggested changes, the Advisory K
Committee asked the Reporter for a memorandum on the question of

whether it would be inconsistent with the Bankruptcy Code for the

Rules to require a secured creditor to file a proof of claim for [
the claim to be allowed. I concluded in my memorandum of June

10, 1991, that such a filing requirement would not be [
inconsistent with the Code. For your convenience, I enclose a

copy of my June 10, 1991 memorandum. After considering my [l
memorandum, the Advisory Committee voted to recommend to the

StandingrCommittee that the suggested amendment be published for

public comment.

At the meeting on February 28, 1992, following the public

comment period, the Advisory Committee again considered the

proposed amendments to Rule 3002(a) (filing of secured claims)
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and voted by a 5-4 margin to go forward with it. For your

information and convenience, I an enclosing a summary of the

public comment that was received from the bench and bar regarding

the proposed amendment to Rule 3002(a). I am also enclosing

copies of letters that we received from the Justice Department

and from Judge Grant expressing opposition to the proposed

amendment.

The Committee also voted at the February meeting to table

the proposed amendment to Rule 3002(c) (allowing late filing of

claims based on excusable neglect) and asked the Reporter to

draft new language to limit the amendment to unscheduled

creditors.

After the February meeting, I became less confident in the

wisdom of the proposed changes to Rule 3002. Although I still

believe that requiring secured creditors to file proofs of claims

as a condition to the allowance of their claims is consistent

with the Code for the reasons stated in my June 10 memorandum, I

have shared other concerns raised by several members of the

Committee regarding the effect of the amendment on redemption

rights under S 722 and the interplay with S 726. I also became

concerned that other problems relating to the Rule were not being

addressed, such as the effect of missing the bar date for secured

claims on a trustee's right to recover expenses incurred in

preserving the collateral from property securing an allowed

secured claim" under S 506(c). In addition, concerns on the part

of Committee members regarding the propriety of requiring a
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secured claim to be filed continued to be expressed.

In view of these concerns and the closeness of the vote (5-

4) at the February meeting, I recommended at the meeting on March r7

26, 1992, that the Advisory Committee withdraw the proposed

amendments to Rule 3002(a) and (c) for further study. The

Advisory Committee voted (7 to 3) to withdraw the amendments,

with the undertnding that the teporter will reconsider the

proposed changes and report back to the Committee with further

suggestions.

The purpose of this memorandum is to assist the Committee in

revisiting Rule 3002, to set forth my thoughts on this subject,

and to serve as a focus for the discussion. I realize that the

complexity of these issues probably will require further thought

and discussion after the meeting in Santa Fe.

Discussion

Upon further consideration of Rule 3002 and certain sections

of the Code, I raise the following questions for consideration by

the Committee at the September 1992 meeting:

(1) Should Rule 3002(a) be amended to recuire the filing of a

proof of claim for a secured claim to be allowed? As discussed

in my memorandum, I think that the present rule in inconsistent

with SS 501, 502, and 506(d), as well as existing case law that LJ

has held that, despite Rule 3002(a), a secured claim must be

filed to be allowed.

r
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I am undecided on whether a bar date should apply to secured

creditors. It could be argued that a bar date is needed because

S 501.permits a trustee, debtor, or codebtor to file a claim on

behalf of a creditor only if the creditor does not file a timely

claim. Therefore, a bar date may be needed to trigger the

L debtor's right to file a proof of claim on behalf of the secured

creditor, which may be important in a chapter 13 case. On the

other hand, Rule 3004 itself could be construed to provide the

"timeliness" requirement in that it provides that the debtor or

trustee may file a claim on behalf of a creditor only after the

L S 341 meeting. Therefore, a claim not filed by the S 341

meeting is not "timely" within the meaning of S 501fc).

L Accordingly, a bar date for secured creditors in Rule 3002 may

not be needed to trigger the right of a debtor to file the claim.

(2) Should Rule 3004 be amended to delete the bar date for

debtors and trustees to file secured claims?

At the March 1992 meeting, the Committee discussed a

potential problem that would exist if (a) the Rules create a bar

date for filing a secured claim, (b) a secured creditor misses

the bar date in a chapter 7 case, (c) the debtor misses the 30-

day bar date in Rule 3004, and (d) the debtor wants to redeem the

collateral. Since the only way to redeem is to pay the amount of

the "allowed" secured claim, the debtor may not be able to redeem

if the claim could no longer become allowed because of the bar

date. However, I think that this problem could be solved by

5
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amending 3004 to remove a bar date for the debtor or trustee who ¶

wants to file a proof of claim on behalf of a secured creditor.

The 30-day bar date for filing a proof of claim under Rule 3004

was added in 1987 to clarify that the trustee or debtor may file

a claim after the bar date for creditors set forth in Rule 3002. Hl
'> cu l dat i i, Lpt cr d t r set forth ,, !. r * a, ]

Requiring secured creditors to file proofs of claim, even if

there is a bar date, should have little or no impact on chapter 7

cases. If secured creditorvmisses a bar date, the claim may V
not be allo ed, but the lien continues in accordance with S

506(d). If the trustee abandons'the collateral, or if the'

property is sold subject to the lien, the secured creditor'say

still pursue its rights against the property. If the trustee

sells the property "free and clear" of the lien under S 363(f), V
the lienor is entitled to adequate protection of its interest.

See S 363(e). If the debtor wants to redeem the collateral under C

S 722, the debtor may file a secured claim on behalf of the

creditor for the purpose of determining the allowed amount of the L

claim. If, pursuant to S 506(c), the trustee wants to recover

from collateral expenses of preserving or selling it, the trustee

may file the claim under Rule 3004 for the purpose of having the

secured claim allowed.

In chapter 12 and chapter 13 cases, the consequences of the

amendment Are also not that significant. If a plan does not

provide for the secured claim, the debtor wisfies to treat the

secured creditor "outside the plan", and the secured creditor L

does not want to participate in the case, a proof of claim need

5L
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not be filed by anyone and the lien will remain valid. However,

the suggested change to Rule 3002 will clarify that the creditor

may not object to confirmation of the plan under S1325(a)(5)

based on the plan's failure to provide payments to the secured

creditor.

In sum, I do not think that the suggested changes will have

a significant effect on cases, which raises the question: "Are we

fixing something that is not broken?" The reason to make these

changes is to make the Rules consistent with the Code and those

cases that have held that a secured creditor must file a proof of

claim to have an allowed claim.

(3) Should Rule 3002(a) be amended to permit a late filed claim

to be allowed to the extent that the creditor with a tardily

filed claim is entitled to payment under C 726 of the Code?

I think that Rule 3002 is inconsistent with S 726(a)(2)(C)

and (a)(3), and perhaps (a)(4) and (a)(5). For your convenience,

I enclose a copy of S 726.

Rule 3002(a) requires that an unsecured claim be filed "in

accordance with this rule" to be "allowed." Rule 3002(c) sets

forth the time for filing a proof of claim in a case under

chapter 7, 12 or 13. Therefore, a plain reading of Rule 3002

indicates that an unsecured claim that is not filed within the

time limit may not be allowed. In addition, Rule 3009 provides

that, in a chapter 7 case, "Dividend checks shall be made payable

and mailed to each creditor whose claim has been allowed. . .
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Rule 3021, applicable in chapter 12 and 13 cases, similarly

provides that "distribution shall be made to creditors whose

claims have been allowed." When read together, these rules lead

to the conclusion that an unsecured creditor who misses a bar

date may not receive any distribution in a chapter 7, chapter 12,

or chapter 13 case.

In contrast, S 726 of the Code recognizes that a "tardily

filed" claim may be wallowed," at least in certain circumstances.

In particular, S 726(a)(2)(C) recognizes that a creditor without

notice or knowledge of the case in time to file a timely claim

(for the sake of-brevity, I will refer'to such a creditor as an

"unscheduled creditor") may have an wallowed" claim that is

"tardily filed," and that the creditor may share in a chapter 7

estate equally with timely filed claims. How can a tardily filed

claim be an allowed claim? Apparently, Congress intended that

"timeliness" is not a requirement for "allowance." Otherwise, S

726(a)(2)(C) would not make sense because it-would be impossible

for the tardily filed claim to ever be "allowed."

Similarly, S 726(a)(3) provides that, after other allowed

claims are paid in full, there shall be a distribution "in

payment of any allowed unsecured claim proof of which is tardily

filed . . . ." [emphasis added]. Apparently, Rule 3002(c)(6),

which gives the court the discretion to extend the bar date if
there is a surplus after all other allowed claims have been paid,

was designed to implement S 726(a)(3). Nowever, I question

whether it is consistent with S 726(a)(3) for the court to have

LJ
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to approve the filing of the proof of claim. Why doesn't a

creditor have an absolute right to file a tardy claim against a

surplus under S 726(a) (3)?

Section 726(a)(4) raises other questions regarding the right

of a creditor with a claim for punitive damages to receive a'

distribution from a chapter 7 surplus if the bar date is missed.

Here the statute may be ambiguous, but it appears to me that a

claim, whether or not filed in time, may receive a distribution

under S 726(a)(4). Notice that S 726(a)(2) and (3) distinguish

it4 between timely filed and tardily filed claims, but S 726(a)(4)

provides for "payment of Ay allowed claim" for a fine, penalty,

etc. This conclusion is consistent with Rule 3002(c),(6) which

appears to give the court the discretion to permit any creditor

to file a late claim, including a punitive damage claim, against

a chapter 7 surplus.

An illustration of the inconsistency between the Rule 3002

and S 726 may be helpful. Suppose that a debtor files a chapter

7 petition and has unsecured debts of $10,000 and non-exempt

unencumbered assets worth $ 9,000. The unsecured claims include

an $8,000 timely filed claim and a $2,000 claim filed after the

r bar date. How will the estate be distributed under the Rules?

A literal reading of Rule 3002 leads to the conclusion that,

L after the $8,000 timely claim is paid, the tardily filed claim

may be paid the remaining $1,000 only if the court exercises its

discretion (the court "may") to grant a notion to extend the time

to file a claim under Rule 3002(c)(6). Under the Rules, it would
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not make any difference whether the claim was properly scheduled r7
or whether the creditor had notice of the case prior to the bar

date.. In any event, under Rule 3002(c)(6) the tardily filed

claim, whether or not scheduled, would not receive more than the

$1,000 surplus (a recovery of 50%).

A different result`would occur under S 726 of the Code. If

the tardily filed claim wasVunscheduled, under S 726(a)(2)(C) the L

creditor would have the right to receive payment on a pro rata F

basis with the $8,000 timel claim, thus giving the tardy

creditor a 90% recovery. f the tardily filed claim was

properly scheduled, the creditor would receive the $1,000 surplus

(50% recovery) under S 726(a)(3). In any event, the debtor would

not receive any surplus under the Code and the tardy creditor

would not have to make any motion to extend the bar date.

I am not suggesting that this has created any real problems

in the administration of estates. However, if Rule 3002 is going

to be amended, the Committee may wish to correct this

inconsistency.

If this amendment is made, I do not think that it will be

necessary to amend the rule further to give the court discretion

to permit an unscheduled creditor to file a late proof of claim

in a chapter 13 case, as was recommended by the Advisory i|

Committee at the February 1992 meeting. Under S 1325(a)(4) of

the Code, a plan may not be confirmed unless the holder of an

allowed unsecured claim will receive in value at least as much as L
the creditor would receive if the estate were liquidated under
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chapter 7. If an unscheduled unsecured creditor did not have

notice or knowledge of a chapter 13 case in time to file a timely

proof of claim, but tardily files a proof of claim so that the

creditor would have had the right to share in a chapter 7 estate

under S 726(a)(2)(C), the creditor would have the right to object

L to confirmation of the chapter 13 plan if it does not provide for

"liquidation value" treatment of the claim.

L

PosSible A Jendmentsgt be Considered for Discussion.

I think that the following amendments to Rule 3002 and 3004

take into consideration the concerns mentioned above, and I offer

L them for the sake of our discussion at the next meeting.

r

lo
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Ruflu 3002. Filing Proof of Claim or fInterest L

1 ~~~(a)Neest for Filing. An unsjcurJ , creditor or an

2 equity security holder must file a proo f of claim or

3 ~~interest in accordance with this rule for 'the claim or 7i
4 ~~~interest 'to ibe allowed, except as Yied i fllI 10 :15 (3),

5 3003, 3004 ane 9906-.follows:

6 (1) A claim or interest may be all 1owed if a iproof

7 of claim or interest is timely filed ]2ursuant to Rules

8 1019(4). 3003,. 3004. and 3005.

9 (2) &n usegcured claim. Droof of which is tardily

20 filed. may be allowed for the ipuripose of distribution

Dursuant' to 9 726(a)'(2i(C). 9726(a3)M. 9726(a)(4). and

12 -5726(a) (5) of the Code.,

13 J(3) A tardily filed secured claim may-be allowed]

14 *

15 (c) TIME FOR FILING. In a chapter 7 liquidation, chapter 12

16 family farmer's debt adjustment, or chapter 13 individual's

17 debt adjustment case, a proof of claim shall be filed within L
i8 90 days after the first date set for the meeting of7

19 creditors called pursuant to S 341(a) of the Code, except as

20 follows:

21

22 (C) in. a chapter 7 liquidation eae if a eurritm

23 rearair. cafter era:l elaiIL3 rllowed hca' bee" pai in-
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-filin Of eli* & thtuPIua n.t fild Withir.

COMKITTEE NOTE

I Subdivision (al is amended to include secured
2 creditors. A secured claim may not be allowed unless a proof
3 of claim is filed. Notwithstanding this amendment, however,

L4 a lien is not void merely because the secured claim is not
5 an allowed secured claim due only to the failure to file a

76 proof of claim. See S 506(d) of the Code.

8 Section 726(a) of the Code recognizes that, in certain
9 circumstances, a creditor may have an allowed claim despite
o0 the fact that it is tardily filed. For example, under S

@1_i 726(a)(2)(C), an unsecured creditor with an allowed claim
12 who did not have notice or actual knowledge of the case in
i 3 time to file a timely claim, and who tardily files a proof
,L4 of claim, may receive a distribution in a chapter 7 case
15 equal to the distributions rpid to unsecured creditors with

timely filed claims. Subdivision (a) of this rule is
L. amended to recognize the rights of creditors whose claims

are tardily filed to have allowed claims to the extent that
19 they are entitled to receive distributions pursuant to SS
to 726(a)(2)(C), (a),(3), (a) (4), or (a)(5).

22 SubdivisioncIS is amended to delete paragraph (6).
f-13 The addition of subdivision (a)(2) renders subdivision
4 (c)(6) unnecessary.

P"
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Rule 3004. Filing of Claims by
Debtor or Trustee

1 If a creditor fails to file a proof of claim on or

2 before the first date set for the meeting of creditors

3 called pursuant to S 341(a) of the Code, the debtor or I
4 trustee may do so in the name of the :creditor 7-r,-_-th£

5 claim is unsecured, a&Droof of claim May not be filed

6 pursuant to this rule moe tha"n b 30 days after

7 expiration of the time for filing`claims prescribed by Rule

8 3002(c) or 3003(c),Ivhichiever is applicable. If the claim

9 is secur ed rDrsuiat to i's

10 rule at any time after othe eeting of creditors called

pursuant to 341(a) and before the case is clsed. The K
12 clerk shall forthwith mailfnotice of the filing to the

13 creditor, the debtor and e tr#t#X A'- proof ot claim L
14 filed by a creditor pursuantito Rule 3002 or Rule 3003(c),

15 shall supersede the proof filed by the debtor or trustee.

COMMITTEE NOTE

1 This rule is amended to permit the debtor or trustee to
2 file a proof of claim on behalf of a secured creditor at any
3 time during the case.

4 For example, if a chapter 7 trustee incurs expenses in F5 preserving collateral 60 days after the bar date for filing
6 claims under Rule 3002, and the expenses benefit a secured
7 creditor, the trustee may file a proof of claim on behalf of L
8 the secured creditor so that the secured claim may be
9 allowed for the purpose of recovering expenses from the

10 property under S 506(c) of the Code. 7
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This amendment also protects the debtor's right to
_2 redeem collateral under $ 722 of the Code by paying the

r1 3 amount of the allowed secured cIAds- The secured claim may
114 be allowed despite the creditor's failure to file a timely
'-15 -proof of claim and the debtor's failure to file a proof of
16 claim on behalf of the creditor within 30 days after the bar
r27 date.

L

L

L

L
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bJection to confirmation, he stated, confirmatjion h n.ng isconmZ

Judg eto extend tr S 341 meetings to60 days in chapter L3 carw 5-1 ifL Avor of
the motion.' Thle strawon 7 g the Rule 200i(b) fOtice ito 20 days Wars t fa'eor of shoren getime. There was no
held ther theS 341 meetingnd ct hould beheld te sameday. 

F

Claims Bar Date

The Subcommittee considered whether the time for filingclaims under Rules 3002, 3004, and 3005 should be changed. TheReporter noted that extending the time for the S 341 meetingwould extend the time for filing claims because the claims bardate is 90 days after the first date set for the meeting ofcreditors.

Judge Clark indicated that a secured claim filed afterconfirmation causes problems if it is not provided for in theplan. Ideally, he stated, secured claims should be filed beforethe S 341 meeting, The Reporter stated that the greatestnegative reaction to the published proposed changesnin theBankruptcy Rules was the early claims bar date in chapter 12cases. Mr. Sonmer and Mr. Deutsch stated th&t some creditors canact meet the present 90-day bar date.

Judge Howard mcoved to leave the bar date at 90 days. Thestraw vote was 7-0 in favor of the Totion. L

Late-Noticed Creditors

The Subcommittee considered whether additional time shouldbe provided for filing claims under Rule 3002(c) in the eventthat a creditor is added by an amendment to the schedules. Thiswould prevent a late-noticed creditor from being barred from. LParticipating in the distribution by the original bar date.Judge Lundin indicated that the proposed change would create anopen-ended bar date for 'amended-on- creditors, in contrast to Lthe existing claims bar dates which are final in a1. ctapterg(except for the incompetent and certain tax cla.ims).
Judge Lundin stated that a late claim could change a 70% Jplan to a St plaz. The Chairman and Judge Lundin suggested thatlate claims be permitted only if other creditors are allowed toobject to the late claim or if the time for objecting toconfirmation is reopened. The Subcommittee discussed whether, inchapter 13 cases, Rule 3002(c) should be removed from theprohibition against enlargement of time in Rule 9006(b) (3), andwhether the standard of S 726(a) (2) (C) or excusable neglectshould be followed.
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Judge Mannes moved to delete Rule 3002(c) from the RuleL 9006(b)(3) prohibition in chapter 13 cases. The straw vote was5-2 in favor of the motion. The Reporter requested a straw voteon permitting a chapter 13 creditor with no actual notice orknowledge of the case to file a late claim and participate in thedistribution if it is not too late to receive a distribution.The straw vote was 4-2 in favor of the proposal. Mr. Sommerstated that he would support the change if it was limited tounscheduled creditors who do not get actual notice of the case.

Secured Claims

The Subcommittee discussed whether the Rules should beamended to require secured creditors to f.le-proofs of claim.
Judge Lundin stated that the use of the word "unsecured' inRule 3002(a) is misleading. Although liens surrive thebankruptcy, secured creditors probably must file in order toreceive distributions under the plan. JudgeLundin indicatedthat deleting the word Ounsecured" would avoid the ambiguity andease the chapter 13 trustee's job by requiring secured creditorsto file proof of their claim and its secured status. Judge SmalluL stated that it is worth changing the rule to educate securedcreditors.

The Chairman moved to eliminate the word Ounsecured' fromRule 3002(a) so that both secured andlunsecured creditors mustfile proofs of claim. The straw vote was 7-0 in favor of thechangee.

The Subcommittee considered whether Rule 3004 should beamended to allow a debtor or trustee to file a proof of claimonly after the expiration of the time for. the creditor to fileL under Rules 3002 and 3003? IThe iSubcommittee discussed whetherthe rule should permit a creditor to substitute its own proof ofclaim for one filed by the debtor or trustee after the bar dateor whether the creditor may saepd the debtor or truatee's proofof claim. The Subqc-ittee also consideved whether the lastsentence of Rule 3004 should be deleted.

Mr. Sommer stated that he believed that the Rules permit adebtor or creditor to file a, proof odfl claim on behalf of aE creditor before the claims bar date. The other participants wereL not so sure. Judge Lundini stated that there were no reportedcases allowing a creditor to anmendA claim filed on thecreditor's behalf by the debtor or the trustee. Be indicatedI that a secured creditor could contest the valuation of itsBe security even if the debtor's claim is allowed because the S 506valuation is a separate issue. i P l
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The Reporter stated that giving a creditor 30 days tosubstitute its own proof of claimm raises the finality iss.e again.because it creates another 30-day period to file a c1&im-, Judge,Cla~rk stated that a secured crediohaa right to file a ',proofOf Cl1aim within theL origia 0dyprod, but if the creditorichoorses to sit' on its, rights and does not file, that is thecreditor's decision. A secured creditor can alwaysvaluation of its i~ecurit~y,r the j~udge, added.",ee
T!here Was I1no straw Vote on the first qusin The strawvote was 3-3 on- peral ttega creditors, to r1,il superced~ing claimsafter the bar date. After fur't`1her diIscussion the straw vote was4-2 to permii at least s cLiAIdIr fl upzc~~nclaim for 30%days.~ Tprsons indiucate thttey would permitall creatos o ile >uerp~i~ cliI uig hI3-aperiod.da

he Sub~com=itte 
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L 
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Rule 2 003fa)

The Subcommittee recommended that Rule 2003(a) be ended toextend ten days the time for holding the meeting a creditors,in chapte 13 cases in order to permit more flexibi ty inscheduling e meeting. Mr. Mabey explained that ome of thedistricts wit a large number of chapter 13 fil gs prefer toL schedule the me ing of creditors and consens confirmationhearings on the sbe day. He-stated that ths is difficult to doin compliance with e current rules becaue the debtor has 15days to file a plan a Creditors must b given 25 days' noticeof the confirmation hea ing, along wit a copy of the plan or'asummary of it.

Professor King expressE co ern that the proposal wouldcreate a third time period for eetings of creditors: one inC chapter 7 and chapter 11 cas , e In chapter 12 cases, and onein chapter 13 cases. He ed to ate uniform 50-day periodsin chapters 7, 11 and 13 Mr. Mabe noted that extending thetime for the meeting woa d also extend he time for filing claimsand objections to dis -rge. The Report stated that unif.rmitywould not necessaril justify the delay in apter 7 cases,-whichare more numerous an chapter 13 cases. essor King's motion7 was rejected by, ote of 4-6.

A motion adopt the Subconmittee's draft ame dment to Rule2 003(a)e on a vote of 7-1.

The eporter asked whether the bracketed language i theSubco teeliproposed Committee Note would be viewed asendor ing the practice of holding the meeting of creditors aconirmation hearing on the same day. Judge Mannes moved tode ete the bracketed language. The vote was 8-3 for the motion.

Rule 3002

The Subcommittee recommended that Rule 3002 be amended toclarify that secured creditors must file proofs of claims beforeL the bar date in order to have "allowed claims" and to providethat a creditor may file a late claim in a chapter 13 case if thei delay was the result of excusable neglect.

At the Committee's meeting in January, 1991, the Reporterhad been asked to prepare a memorandjum on whether requiring aL secured creditor to file a proof of claim would conflict with theBankruptcy Code. He concluded that it would be inconsistent withthe Code to require a secured creditor to file in order to retainits lien, but that it isnot inconsistent with the Code torequire a secured creditor to do so as a condition to the'allowance". of the claim.

f,.

L
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Professor King stated that the 1983 rules included this
provision but that it was dropped as the result of criticism that
the Code does not require that secured claims be filed. He K
indicated that he was not sure that it was worth stirring up the
dispute again because the lien survives the bankruptcy regardless
of whether the claim is filed.

Professor KingImoved to disapprove the proposed amendment to
Rule 3002(a, Hie ,Withdre~w the motiion ~~at ,the, suggestion of Jug
Howard, who st at~ed that the proposed amendment would iclarifY tha
a secured [ire ditor has to file" a proof of claim. The Rep orte
stated ithat 'ther current ruledontriLutes Ot the rmisimpressiOn
that only tisecured creditors haye t;f ile in ordere to have
al lowed clais ,,,

Mr. Mabey moved to adopt the draft amendment to Rule 3002(a) I
and the motion claried by a vote of 9-2. ki'

Mr. Mabey moved to adopt the Subcommittee's proposed'` - r

amendmentki tobRul,9e 3002(c), which would allow the court to extendi
the time for 'fi~ling a proof of claim for a creditor whose delay
was due to excu sable neg-tleL. ICaberystated 'hat the Ban3ruptty
Code providesfAor late iLlaiims in chapter 7 and should' do the same
in chapter 13.

'Judge Me es asked what effect the change would havet 'in a
case in which the chapter 13 trustee had begun distributions to
creditors. Mr. XMabey said the ,amendment wo d merely permit an
extension. The[ ]jjlcourt could consider the status of distributions
in ruling on an extension. Professor King stated that the L
amendment wopaldlpchage the whole body of law on the hard and fast
time for' flil g lams. cThe Committee voted 8r4 for the motion.

Rules 3004 3.005

The Subcom M-ttee recommended amending Rule 3004 to allow a C
secured creditor to file, after the bar date, a superseding claim l
replacing one filed by the debtor or trustee. The Subcommittee
also recommended amending Rule 3005 to give a secured creditor an 7
opportunity t I41e, after the bar date, a superseding claim
replacing one filed by a codebtor.

The Reporter stated that the draft does not affect the
court's discretion to allow a creditor to amend a proof of claim L
filed by thedebtor. Judge Jones indicated that the proposed
change is not limited to chapter 13 cases. She requested-that
consideration of the proposal be deferred until Friday to allow L
more time f r.its.consideration. The Committee agreed.

After the lunch recess, Mr. Mabey withdrew the proposed
changes to Rulel 3004 and 3005 in light of the ruling by the Court K
of Appeals for the Fifth Circuit in United States v. Kolsitad, 928

6E
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Rule 3002

At its last meeting, the Committee approved an amendment toRule 3002(a) which provided that, with certain exceptions, bothsecured and unsecured creditors must file timely proofs of claimin order to have allowed claims. Given the closeness of the 5-4vote; Professor King's view that the amendment is inconsistentwith the Bankruptcy Code; questions about the interplay betweenL the amendment and various sections of the Code, includingsections 722 and 726; and the debtor's right to file a claim fora creditor who does not file in a timely manner; the Reportersuggested that the amendment be withdrawn for further study. TheReporter stated that the problems might be resolved in a futureamendment by unlinking the allowance of a claim and itsK timeliness.

The Reporter suggested that the Committee also mightwithdraw the amendment to Rule 3002(c)(7). He stated that theK amendment, which was tabled at the last meeting, would no longerbe needed if the amendment to Rule 3002(a) is withdrawn. Theoriginal amendment authorized the court to extend the filing7 period for a chapter 13 creditor who has not filed a timely claimdue to excusable neglect. At its last meeting, the Committee hadvoted to restrict the scope of the amendment to unscheduledcreditors who did not have notice of the case in time to file a7F timely proof of claim.

Judge Howard moved to reconsider and withdraw the amendmentto Rule 3002(a). The Chair stated that a motion to reconsider aprevious vote by the Committee should be made by a member whovoted with the majority. Mr. Sommer stated that he voted withthe majority and moved to withdraw the amendments to both RuleL 3002(a) and Rule 3002(c)(7). Mr. Mabey stated that the issuesraised by the Reporter are substantial but do not argue forleaving the current rule as it is. The Reporter stated that heintended to come back to the Committee with a memorandum andLd possible changes in the rule. He indicated that any newrIII amendment would be published for public comment and, if approvedL by the Committee, included in a future package of amendments.
The motion to reconsider and withdraw both amendments passedK on a vote of 7-3.

Rule 9029

L The Reporter discussed his memorandum of February 6, 1992,which concerned two requests by the Standing Committee. TheStanding Committee requested that this Committee propose anamendment to Rule 9029 which would require the uniform numberingL. of local rules and prohibit local rules which merely repeatprovisions of the national rules. Similar changes were requestedin the civil, criminal, and appellate rules.

L
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uJles and to prohibit local rules which merely repeat natic
r s. According to the Reporter, the Standing Commi has
recei d""t"he,"ipropo6sed am6en-dment's and has aiked th eporters
forthec r tadvisory committe'es atmptto devp'uniform '
language b m the Standing Committee's Dec er meeting.

t' God < Style Commit z ,,<

Judge Barta report that t style Subcommittee of this
Committeei met on March 77 99 * to consider, on behalf of the,
Commnittees suggested change 86,the proposed amendments to the
Bankruptcy Rules publish in A s't 199-1. The changes were s
suggested by the' Style uboommitte of the Standing Committee. -
Judge Barta's subco ittee reviewed e changes line by line,
agreed to several and suggested that le otherslappeared to be
substantive, subcom ittee 1,lalsorevi e ed and responded to a`
second set of ,uggesited stylist c changes.

Judge arta stated that most of these chan es also were,"
substanti e. The Reporter stated that Standing, itteee lLt
accept the recommendations of Judge Bazta's subco ittee.l,
Judg fBarlta lt!thanked theStyle 'Subcommittee for itsth ht-
pro okiSig suggestions anl'Professor, King, Prof~essor Res& k, Mr. K

kel,, Ms. Cbannon, and Joseph F. Spaniol for,,;their work Li
eviewing the suggested changes.

Filing secured Claims'

Th e Reporter recalled the, Committee's consideration of K
proposed amendments to Rule 3002 at several recent meetings,
beginning'with the amendments proposed by the Chapter 13
Subcommittee.,| The Committee voted at its March,r1992, meeting to
withdraw the proposed amendments toRules 3002(a), and,3002"(c) for [7
further lstudy' The Reporter reviewed his memoranda dated August
25, 1992, and June 10, 1991, in which he discussed whether the
present rule, which does not require secured claims to be filed,
is inconsistent with Sections S01, 52O, and 506(d) of the Code.
Although the Reporter concluded ,that such a, requirementwould not
be inconsistent with the Code, requiring secured claims to be
filed could cause other problems. The imposition of a filing L
requirement and a bar date could result in a windfall for the
debtor, who can redeem under section 722 for the allowed amount K
of the claim. (Ifa bar date were prescribedand no proof of l
claim were filed, the claim could not be allowediin any amount.)
Furthermore, the Reporter stated that section 726'of the Code,
unlike Rule 3002, does not equate the timeliness of a claimwith K
its allowance.

The chairman asked why a secured creditor should not be
deemed to have filed a claim for the amount of the scheduled
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debt. The Reporter responded that, although the Code deems
scheduled claims to be filed in chapter 11 cases, there are
doubts about whether it would be consistent with the Code,L especially section 502, to extend the concept to chapter 12 or
chapter 13 cases. Judge Mannes and Mr. Sommer stated that, based
on Rule 3021, most chapter 13 trustees only pay those creditors
who have filed claims. Deeming secured claims to be filed would
give secured creditors more of an incentive to come into the
case. Mr. Minkel stated that forcing a creditor to file a proof
of claim would also force the creditor to subject itself to the
court's jurisdiction under the Granfinanciera decision.

Professor King suggested, amending Rule 3021 rather than Rule
3002. He stated that the problem with Rule 3002 really is the
use of the word "allowed" in sections 506(b) and 722, and that
changing Rule 3002 could lead some courts to rule that the lien
of a non-filing secured creditor would not ride through the

L bankruptcy case, despite the provisions of section 506(d). Mr.
Mabey and the Reporter stated that the addition of section 506(d)

C - to the Code in 1984 should make it clear that the lien survives.

The Reporter suggested that the Committee had three
alternatives (1) doing nothing, (2) amending Rule 3021 to permit
the trustee to make distributions to secured creditors who don't

- file claims or amending Rule 3004 to delete the bar date for the
trustee or debtor to file a claim on behalf of a secured
creditor, or (3) amending Rule 3002 to delete the wordL "unsecured" and make it consistent with the Code and the case
law. Mr. Mabey stated that there are two problems: (1) the
practical problem that chapter 13 trustees can not pay secured

L creditors who do not file and (2) the legal,,lptroblem that the
present Rule 3002 does not appear to be consistent with the Code.

Professor King moved, not to make any amendment to! Rules 3002
and 3004 and to direct the Reporter toconsid erl a change to Rule
3021 to take care of distributionsto secured creditors'in
chapter 13 if that can' be done consistent with the Code.f!j Mr.Lo Shapiro seconded Whe motion. Mr. Dixon saidl the problems with
amending iule 13002, &rise when the inhlangplh~led t&ocases
under chapters 7 and 11. He suggested ame ning the rule, but
limiting it to chapter!13 cases. Mr. Mabey stated that gamending
Rule 3021l to sol'e the h`problem witwh chapteri 13 distributions
would conceptuall y' offend uthe Code in the minds of judg4's lwho
believe that the Codedre qires secured c,,laim*sto be filed inL order to be alllowed. Judge Mannes stated that removiinrgthe bar
date fromRule 3i004 could cause a'p oblem if sebured claim is

E filed close tol the end"l4of payments under a chapter 1i3hplan.

The ,lotion darried with four'dissenting votes.

L6

L 69



Excusable Neglect

When the proposed amendment to Rule 3002(c)(6) was withdrawn
at the Committee 's meeting'in Karch. 1T92-, the Reporter Was'
directed to study the matter further."' The Reporter stated that
the -amendment, which would authorize.,Ithe.court to extend the,
filing,,period for achapter 13 creditor who has not filed a
timely.;,claim due to ,excusable neglect, was ~notneeded in light' of
the provisions of"section 726I(a) (2), i a)(3), and", possibly, L
(a)()(,5). lHe qindicated that both sthe, proposed ruleand
present, rule,3,002 (c)(6) conflictedwith creditor' rightto ;
file a tardy clatfim under licertain rcmstancees by 'giving the '
court discretiph top approve the late" L iig

As ai point of order, Judge LHoward questioned whythe -

Committee was~tlcontinuing to 'discuss Rule i,3002 when Professor
King' s motioZn, which ,.,passed,' provided, Ithat the, Committee would
not amend Rule,, 3092. The Chav.stated that the motion was
proposed an passed inth cntextof iIthe, discussion of
subsecttion,300l2(a)professor1King moved thatIRule 3002 notbe
changedI,! JOwsadIs-aied tathe mqti6n was out'! of,'II order
land , unfi8'IIAr , 4 igh 11 t theI idehtiah e II d alrotion.
Prof essor Icihg withdrew t~he motion.

Citi~ng the eofic "eS ibe~d'byl the Reporter between, Rule
3 0 2 c) andl IIg 0110172 F:P!11 tm-teedPfrom conc~lludihg~ the
discus) and R sta t 6 ht the mischief with the rule
is the miasco, eptip ~ ha 5jncdt ardate, has pas~sed,, unsecured_
creditors Ca nt f[ecam dn hapter ,~7 andcape 13 caes.
There being a ; 7oio t ha moved,, to the next agenda item.

\d~d krut se afe cofimaio tRrNotihese

because t y the [deussion of adequate notice wih
began at~ h,, e;;fe4in xr Soer ttatied that man ter0

13 debtso; o ise sf oronert cn mase iobjcton rt
plan 1~, moio!H I mt'll mtin mdfyachper1

lans.r be eithrgenegric noieof the r aed6 to-

01i~~~~~~~~~~~~~~~L

bease . Th e al uar r rou hts,,

understan1l ,I r apei nina eas.> , 4
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referene t eisilative history and to pre-.Lin In re Gary HAUSLADEN and code practice is not necessar.L i the Kristi Hausladen, Debtors. - 2. Bankruptcy 02897.
Cizn mfledt in Chapter 13 me after

'- T In re Jeffrey TIEDENS and ersshould notelQ. 'Amy Tiedens, Debtors. for that reason be disa~lowed. FedLRules
In re Virgil M. FLYNN, Debtor. Bahac.Rule.30p2(cL 11 US.C.A.

3. BankrupW 4=M7 -In re Robert M. BEATO, Debtor. Chapter 13 p32 may reat tardily filed
claims differently than timely "fled claims.,Aded In re Harold M. MICHAUD and Bankr.code, 1L U.S.C.A. § 1399fbX1O).Jacqueline M. Michaud, ..

Debtors. Stephen J. Creksey, Minneapolis, Minn.,
_ Bankruptcy Nos. 4-91-6571, 4- for trustee.9146398, 3-91-6802, 3-90- Richard L Kelso, Crystal, Minn., for

4460 and 3-91-1964. debtors Jeffrey and Amy Tiedens.
United States Bankruptcy Court, - Thomas E. Roffman, Norwest Corp, H7_ D. Minnesota. Minneapolis, Mini, for Norwest Bank.

Sept. 24, 1992. -Linda Jeanne Jungers, Minneapolis,- Minn., for Minneapolis Collection Bureau_ .
and Reliance Recoveries.

Chapter 13 trustee objected to claims John P. Giustaphson,.Roseville, Minn., forof several creditors. The Bankruptcy John's Hillcrest Phaacy.r Court, Robert J. Kressel, Chief Judge, held Before KRESSEL, Chief Judge,that claim filed in Chapter 13 case after 90- O'BRIEN, K1ISHEL, and DREHER,day deadline for filing anm should not for Bankr Judges.
that reason be disallowed.

_ Objection overruled. ORDER ALLOWING CLAIMS
ROBERT J. KRESSEL, Chief Judge.
These Chapter 13 cases came on for__ 1. Bankruptcy e2021 hearing on objections by the trustee toWhen Bankruptcy Code language ex- several claims. Because the trustee's ob-presses Congress' intent with precision, jections raise the identical issue I in each

1. While the dispositive issue is the same, three whether an extension could hive been ranted |cases contain factual differences. In &gauto under Rule 9006 of the Federal Rules of Bank. :and F7ynn the late filing creditors did not re- ruptcy Procedure for excusable neglect. Theceive notice of the Chapter 13 Case or the dead- debtors have not yet made such a motion.7 ~~~~~~~~line for filing timely claims. Because we are allowing all claims, these is'In Tiedens, the late filed claim was filed by sues are moot and 'need not be addressed.,the debtor. This late filing raises the issue of

L __ 71
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558 146 BANKRUPTCY REPORTER F]

case andbuse of the importance of the DISCUSSION ,[tjhe Ru
issue, the cogulrt is deciding the objections 1 T r of t question re set the tir
en banc. See Local Rule 109. This court dure for

quires an examination of several provisions
has jurisdiction under 28 U.S.C. §§ 1334 of the Bankrptcy Code and Rules. Al- filed. F
and 157(a) -and Local Rule 201. These are .bMI

core proceedings under 28 U. S. C though "canons of construction are no 3 5 1
§ 157(bX2)(B). * more than rules of thumb that help courts Con 2dK
, 157(bX2XB). determine the meaning of legislation," g.

FAGTS Connecticut Nat7 Bank v. Gerinain, - Admin.p f
FACES ~~~~~~U.S. - -,112 S.Ct. 1146, 1149, 117 (emhais

The debtors all filed petitions under a]d.2d 3 192 th eanti corn- 1l Rules
Chaper 3. eebigshf ceditr5 ere LEd-2d 391 (1992), the examination com- e hsChapter 13. Meetings 'of creditors w.ere, mences with 'the language of the statutes es these

scheduled pursuant to 11 U.S.C. § 341 and itself. PenizyIaia Depua of Public Wet- (a) Net
Rule 2003 of the Federal Rules of Bank- fare v. Daven port. 495 U.S. 552, 557, 110 must fi3
ruptey Proced ure.' Pursuant to Rule 30,02 S.CL 2126, 2130, 109 LE&2d -588 (1990) acoustfL
of the Federal Rules of Bankruptcy Proce- accorda("the fundamental canon [of] statutory in-
dure, timely filed claims were to be filed by terpretat on egs i the linterestao
creditors within 90 days after the meeting the statute T ", U PairEn- (C)

,i of creditors. Pursuant to Rule 3004 of the, 9 U S.sef 41 I . liquidat
Federal Rules of Bankruptcy, Procedure, h.In,48US 3521,09.C.06,adjustrrr
the debtors have an additional 30 days to- 1030 .103 LoEd-2 ,2 (19 9). ne sole filedwi.7
file a proof of claim on behalf of a eitor statute] according to its terms." Id. 489 set for
who fails to do so. After the 90-day period U.S. at 241, 109S.Ct. at 1030 (citing Cami- purum
had run, Norwest Bank Minnesota, N.A 242 U.S. 470, 485, 37 S.Ct. Fed.R.Baw
Minneapolis Collection, Reliance Recoveries nt v
and John's Hillerest Pharmacy filed proofs 192, 194, 61 Ls.a 44,2 (1917)). Defining y but i:
of claim After both the 90-day period and the terms of the statute, we must "pre- be
the additional 30-day period had run, sume that a legislature says: in a statute . ce. Th7
proofs of claim were filed on behalf of what it means andthe draftem a
t:North Memorial Medical Center and Stu- it says there." Ge ain,-U.S. t , pied
dent Loan Servicing Center by the Tiedens. 112 S-Ctt at 1149. When .the language 1thcoutp

rThe trustee objected to allowance of all before the court expresses Congress' intent chanou in
elaims on the basis of their late fling-, with precision, as it does here, referene toge Lclaims 'on oasis filing. P ' oes reerence ~~ the Bank-

legislative history and to'pre-Code practice plcitly diE
ISSUE ' <. is not necessary. Ron Pair Enter., Inc., idad E

, The' issue before-us is.rwhethr aclaim" 489 U.S. at 241, 109 S.Ct. at 1030.2 p It

btled in a Chapter 13 case 'after the 90-day- Section 501 is our Atartig point. Sim- 'set for th
jl deadline set by Rule 3002(c) of the Federal ply, section 501 tells us who can file a not be o

Rules of Bankruptcy Procedure should be claim; it does not set out the time limits for (repealed
jdisallowed? filing. Legislative history tells us that The old B

time bar.'
2. Our method of statutory interpretation, the [it is] regrettable that we have'a legal culture

"plain language' doctrine, is widely accepted in which [legislative history and policy] argu- expressly
[ i l > ,and applied by a majority of the -current Su- ments have to be addressed ... with respect A11 of tL

preme Court. &e r.g., Patterson v. Shumate,, to a statute utterly devoid of [ambiguity]. torneys,
- US. - 112 S.Ct. 2242. 2248-51, 119 Union Bank. - US. at -. 112 S.Ct. at 534
LEd.2d 519 (1992); Connecticut Nar? Bank v. (Scalia, J., concurring). *

, ,'i' Ga~wuin,-U5-,-, 12 S.Ct 1146, *.-.- Tlhc phenomenon [of looking outside the referrng
Ue 1149-50, 117 LEdid 391 (1992); U.S. v. Nordic 'plain meaning' of words in the statute] calls the "bar c

' age, Ihn., - US. -. -, 112 S.Ct. ,10 1. into question whether our legal culture has so
-1 15 St7 LE42d 181 (1992); Union Bank v. far departed from attention to text, or is so

, WalWoes, - US. _, - 112 S.Ct. 527, 530, 116 lacking in agreed-upon methodology for creat. pr es:
LEd.2d 514 (1991); Board of Governors v. ing and interpreting text, that it any longer [t]he b'a
MCorp n Fancial, Inc., - U .-. 112 makes sense to talk of a government of laws, fixed 2

. S.Ct. 459, 465-66 116 LEd.2d 358 (1991). Al- not of men.' rnect in
5b though the 'Plain meaning' doctrine is not al- Patt(rson-U n. atg-, 112 S.Ct. at 2i25si Lsal Rul
wa|Xf ys followed, (Scalia, J., concurring). disallowa w

! ' . F . -~~~~~7
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Cite as 146 DR. 537 (Bkrty.D.Mlnn 5992)"[tfhe Rules of Bankruptcy Procedure will Act it was a bar date; however under

ion re- set the time limits, the form, and the proce- Section 502 of the Code it is not Contin-
v" ons dure for filing, which will determine ued mnischaraeterization of the time periodSLAl! whether claims are timely or tardily has led to reliance on the words themselvesire no A- . filed." H.R.Rep. No. 595, 95th Cong., 1st without actually understanding them orire no

Sess., 351 (1977); S.Rep. No. 989, -95th what the statute actually says.artsaLn" nl Cong, 2d Sess. 61(1978), U.S.Code Cong. & The language of the official bankruptcyAd ' Admin.News 1978, pp. 5787, 5847, 6307. forms further aggravates the problem and
;9.117 (emphasis added). Rule 3002 of the Feder- confusion. These forms provide that:
no DM-al Rules of Bankruptcy Procedure address- claims which are not filed within ninety

--tes es these issues: days following the above date set for thecel- (a) Necessity for Filing. Am unsecured meeting of creditors will not be allowed,creditor or an equity security, holder ezcept~ as, otherwise provided by, law.
must file a proof of citla im o~r in nl Again, reading this clause without actuallyry in- accordance with this rule for the claim or understanding its significance leads one topge of interest to be allowed, believe that taxdily filed claims am not

i! n- ) Time for Filing. In a ehapter 7 allowed. However, the law does in facti26, liquidation or chapter 13 individuals debt "otherwise provide" that tardily filed
e sole adjustment case, a proof of claim shall be claims are allowed.
ethe filed within 90 days after the fit date Focusing on the operative lazguage, we1j89 set for the meeting of creditors called find that allowance of claims is specifically
Cami- pursuant to § 341(a) -of the Code, governed by Section 502 of the Code. See-
rCt. F'ed.R.Bankr.P. 3002. Read together, tion 502, in reevant part, provides:

t rig Rules 3002(a) and 3002(c) do not explicitly Allowance of cll-1-or interests.
Vre- say hut imply that filing with in the pre- (a) A claim or interest, proof of which isatute scribed period is a prerequisite to allow- filed under section 501 of this title, isAd at I ance. This erroneous reading arose when deemed allowed, unless a party in inter-the drafters of the new Rule 3002 hasteful- est ... objects.

zuage ' ly copied the substance of old Rule 302 (b) ... if such objection to a claim isuargen without paying any attention to the major made, the court, after notice and a hear--17 to 'change in the underlying statute. Under ing 7 shall allow such claim ... ex-atiOce the Bankruptcy Act, late claims were ex- cept to the extent that-
Inc., l plicitly disallowed Section 57(n) of the Act 11 U.S.C. § 502 (emphasis added). Sectionprovided that ... "[cilaims which are not 502 then sets out eight specific grounds forfiled within six months after the first date disallowing claims. Tardy cr late filing isAin- i set for the first meeting of creditors shall not one of them. The statute says whatfile a not be allowed ... " 11 U.S.C. § 93(n) the statute means: "the court ... shall

ta- o (repealed Oct. 1, 1979) (emphasis added). allow ... claim[s) ... except... ." 11Lat i The ok Bankruptcy Rule implemented this U.S.C. I 502(b) (emphasis added). The
uliurc time ebar.'Hwer, a time bar does not words are clear; "lateness is not a groundAlp expressly exist under the Code or Rules, for disallowance under section 502 of the

! c! All of this has been compounded by at- Code." In re Horner, 1991 WL 353297
; I]r 34 torneys, judges and commentators who (Bankr.N.D.Ill. Sept 21, 1991) (dicta); J.

ai 534 have carried forward the old Act habit of Keith M. Lundin, Chapter IS Bankruptcy,
drhe } referring to the date set for filing claims as § 7.24 at 7-59 (Sept. 1992 galley proof). In
ILas s the "bar date." Under Section 57(n) of the fact, in the face of an objection based on
Iseso 3. Consistent with the statute. Local Rule 502 4. The Advisory Committee Note to Rule 13-alt- provides: 302(e)(2) explains that the langu age 'of subdivi-J or I ltihe last day to timely file a proof of claim is sion (e) is adopted from 5 57(n) of the Act andi2.,5. +fixed at 90 days after the date set for the retains the time limits on the filing of claimsmeeting of creditors. established by the statutory provisions."-5;~51 I Local Rule 502 does not address the allowance.L j disallowance or treatment of claims.

73 e
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lateness, the statute .expLidtly requires us (citing U.S. v.,ti PJair- Enaer, .nc., 489 fl
to allow the clain. ,, ,, U.S. 235, ,241-42 1 09 .iCtA-rO26, 13031, on

12] 'When Congress speaks as clearly as' 103L.-Ed.2d 290,,(1989)). The trustee, read- to R
it has' done herefthe plain- me;ning of ~th., ing section, 502 ,;ndj Rule 3002, together, gives
iQ'islation ,is 'conclusiv&,' except`in'those i arguess that tardily-filed claims should not' both
rare cases in 'whieh+the'71itexil pplcatio be. allowed, pEssentially,! the trustee -as-; ig

*of astatute will tproduce, a -,esultdemo h- serts , ethatSRue300,coomplernents ,section dictic
strably4t, odds.vwith theimntention '.of .its 502 by not allQwlng late filed claims:' How- d ina.
drafters.i Ron .PairEnter., Inc .489. US. - ever, the'trusteessreading ignores the.obvi- 1089 1.
at' 24243, 109 S.Ct. at-l031 (.quoting-_Grz- ous;,-.section '502 and -Rule 30,02 are.,not betw,
,fin i~. O. ic 'ContractorS~ ,1, .458 uS. complementary but independent. Consider- state
564, .571, 102 -SACt. .3245,'i3250,'3 LEd.2d izig -the independent.funpctions of each pro- P 2

.973 (1982)), 'Here, however, the .exception vision, the trustee's reading is simply, incor- claim J
does 'n4 apply., Allowancelofi ily ,iled rect.-, ., -: *, Acco
claims clay Fde not .vene .i, , undainensft1ly,: teatmmet or, elasifica- contr
tent ofthe f nof * Cod- n ton of claims is dife from allowance.
a~llow~ing tar~ily. filed .claims, doe~sno,,tcon ' KA- creditor who' fles' -clainm .is :'seeking
flictwith any other-secti~on of-the .Codeth~e payment sinder -the' debtor's plan. Section 113

. legislative history of setios502 pi for.tht 502 'identifies whit ,claims are entitle&dto See
matter. with any imiportant.ate or federal treaCent under the plan. Onc deaims ar Ce
interest.5 Te ,ttee basfailed tQ cu- allowed under section S02 they may then be rupt(
late any. aigsument or policjreason .vwhy- classified by the plan for treatment under modi
Congress, would have intendedl to disallow the plan. To ti end, .Rule 3002 plays an Th H
late filed, claims. ,Th~e l~anguage, ,be~zng~de r ~ important role...t-.PRule,,$02 expressly ,pro-; of t}
and in conformuy with 'e eintent aof Con- vi te ttez . detminig whether i% -, - j thvi e ctraedeemt
gress, the plain meaning .as conclusive; a claim -is timely.-or, -ardy, la -distinction., p
dily fiiled c1aims a~re ,allowe~d- .. -*..- which is explicitly significant-inia chapter 7 cites L

In fact, while not directly'applicable in a case and which provides a basis for differ- "Wei,
.Chaptar,13,cae,§ ,226 suppprts our conclu- tg treatment .inca ter 13- plan .!- V, trust 7j-
siowed.AHrno~ t tha. 1e *dims;should be' al- y-.g .E - -
lowved. Among .. the, ppriorities- , ,disitbu
tion in section 726(a are allowed unsecured h o8er5 in Cha terU3 as re notdemed ase
claims,which are itimely filed" and Those, by the, Oe .ut controlled, by .''

sW'hm~~eh' o t h e r 3 - > ~ b' th, 'but At 4re` ^6itrle -u2by*2d
filed- ciairiis are.@o'w~ed' anid e'te~d a't'o' clax. in severald ff'rnvas Teln' F.,,
distrbu~tion -i ee~s enoughi rnone' s dayprferegt~ ntl wa.eThe lam n' is. 7,
wejwe ao,;n'l eihaiethus 726'iplest 'adhii, 1ate t,lml gldr ee 11 U:Sdin' 6. ll

ti,,deare, i 1 m freat- eSn

aic~~iaikmay ibe ~denewaonc't iel,'%ir;s P.2de~,l ~ars.~e> esof-i~- t
allowiainee 3'no%, 11 ,.'ed ' ''n '" U -V"'~ claiine seo fr ald~feent it a difr't per--Sm-

&trGiv n ite claey is ehe stautor ;!ih, ce..e r elij fled clalm.irhi Ri'

the1;usees- 'o ,eruain u tat. . ,,ts e no: te his texer E. L
Congessw~e dd rec dizi'lhat clatms to be:lis, tha11t fra~etled clalssfitiin of ad -ian(E

disallowed ai In re Coe:n,

Bcak,-US. ,at , 112 S.Ct at 530 ' We need . io choos b tve givng Daet B

okt- wicr 10R.862. (BrnkrrNDJ1L1990) in re
therul issuh awayastheto liinae tc rco11 or., 13J*R966, 974 (BankrN.D.III. -sor-

to Cha~~~~~~~~t ~~~~'.25 - or a I

inconsistency. if werc o f' 190

2:daifi~mye-epnd'4 o'ts tmeihas-"Ied x~atls 6 -im- i
wane s'4 inssorfo pymntida74r



IN RE HAUSLADEN: ' 5619 Clite as 146 B. 557 (SktD Mi-n IM2)

on the one hand to § 502 and on the other The Wilkens court found that Rule 13-
b r to Rule 3002. Independent application 302(eX2) of the Rules of-Bankruptcy'Proce- i'¶ i

_,l gives effect to the express language of dure under,.the 1Bankr-uptcy ;Aet of. 1898
t both Code section 502 and Rule 3002 avoid- contrplled, its decision._`i;- The Advisory, I .ing any unnecessary con lict 'oe 'coxbtra- Committee Note .to Rule,, 13-302(eX2) ex-

diction between the two. 'Sie V.S. 'v Car. plains that ,thselanguage."of subdiision (e),
*l dinal Mine Supply, Inc., 916 F.2d 1087 IS ' is optedffr om, § 57(n).pf the1 4ct: and

1089 (6th Cir.1990) (discussing the conflict retains the time limits on the .fii ing of, ,'
t r between § 726 and Rule 9006 the court claims established by 'the 'statutory provi-' cton 57(n) t p+ o'dedstated: "We cannot'have ai statute that sions. Sect 57(n) theA provie

specifically allowa payment of'taidily ed that ... "tclam~s wiare not filed with-
claims and rules that prohibit thseir filing. insxm -SIX t hrf1s ,,the 4 date $et'for
Accordingly, to the ektent that Rule 9()6 t14 fl;ars$ e eti n. o;cieditors shall'not be

, L contradicts the statute, it cannot stand.") i tsee 'a' so In 'reKMein; '11o'B:R:6 870 ote Q t~ ~ ,
, fX (Bankr.N.D.M.l99 0 rc - , onot, ry

113 B.R. 966; 974 (Banki.N-D.I11;990). d t n
3 See 28 U.S.C. § 2075 (Congress intended ' Act ot'

Code supremacy when it stated "[Bank- j9 h a i achude i
ruptcy] rules shall not abridge, eilarge, or t o ' 'I.

r modify any substantive nght'). ;- Cde pxictice 's 'hardlg reie'ant where, ai:
The trustee,' going beyond the 'anguage here, the Code specifically changes the'

of the statutes, 'assetslat6t'peratioD of: pr&6*. -See,'e4.;' S.,. .RoPai' En-ftr L section 502 and Rule 3002 is' governed by- tcr., lncJ, 489 U,. at 241; lOS;Ct.at 1030.
pre-Code practice. As support, the trustee lwGti o court alao pla'heity reli-

7 "' cites a series of cases that, to-some, is the ance on In re Chi-illo, 84 B.R.'120, (Bankr.
"weight of kauthority"' Spe'cifically,' the' N.DI11.1988). The Chinillo'court'held that
trustee cites In reK Glow, ^111 B.R. 209 a creditor's claiinfiled late, in aChapter 13
(Bankr.N.DbTld 1990) fo'r the '.proposition case, is nrot allowed. -The -Chirillo court
that a claim, tardily 'filed, im i Chapter 13 found that ::.; -

dLs case, is not allowable. Ij at 217. The Iclase lawsupports this -construction lofGlow court primarly rests1 on Wilkens v. -the Rules and Cde-- -Former, Bankrupt-
Simon Ers:, inc. (in" 4Wilkens), 731 cy Rule 302(e) contained the same type ofe F.2d 462 (7th Cfr.1984) - Relianee on Wilk- bar date as present -Rule p3002(e); the
ens, however, is misplaced- t- -- . only -dijferenzce, is.that, th fo er rule
n6. lncludcdln the "weight of authity is In re re GobdiII-58;B'R 75 (3ankr.D.Me.1986); InDavis, 936 'F.2d 771 (4th Cir.199q);. Wilkens v. re Kvenedy, 40'B. S5S8. (Baukr.N.D.l1994).&mon BA2. in. 731 F2d 462 (7th Cir.lW4) - W -,,.

1- *eIn K Pzgot 4 684 F.2d 239 (3df Cir.1982) In rr 7. Beyond rtisapplying Wi7kens, the' Gtow deci-
$- Street, 55 B.R. 763 (Bankr. 9th Cir.1985); .n re sion is.'vithoui reason: -ter quotir~g the W-

Smarr Const. Co., 131B.R. 269 (l;Colo.i992)- decision At greaL lenrgh,, theGlow court, inL Richards v. U.S. (A re Richardi), 50-B.R. 339 summar' fashion, states:-'
(E.DWash.1989); ln arc Tomian, :102 B.R. 790 rahlthough ihe Wilkens case was decided un-e tE.D.Washl989): ./n1 In.cg ar4 50. B.R. 339 der Rule 13-302(e)(2). the predecessor to the
( tED.Tenn.1985); ln re lWeisman, 126.B.R.'889 -: present.Bankj.R., this -Court concludes that
(Bankr.N.DIll 1991); Intre ,Wcim l125 B.R. '297 ,the holding n Wilkertsn is still applicable under

. .t(Bankr.D.Colo.1991)- n rnc Hata , 'I38 B.R: 229 the C resom Bankaruptcy e ules. ' -l a(BankrN.D.111.1991). lin rc Scbtt,,119 B.R. 818 Conclusi' satements of 1aw.ito-hs."are less
.'ei (Bankr.M.D.Ala. l99O)2 In rcGloit''1.1*B:R: 209 than persuasive. We are simnilily unimpresseddl (Bankr.N.D.lndl990)l- 'tn re Wi6dhoasuse 119 with lck of specificity other courts have used indi,,, - B.R. 819 (Bankr.M.D.Ala.1996); in re cji-77 discussing this issue.

n.1 84 B.R. 120 (Bankr,.N D 1l-i988). In re Int7 Re- 8. Thc debtor's Chapier 13-case vas filed in earlyre r- s7r1, inc., 74 B.R. 428 (Ban kr.N.DAa 1987); In 1981. long before the promulgation of the new
If . r-c Stern, 706B:R. 472 (Bankr .D.Pa.1987); In re Rules which took effect on August 1, 1983.

baMurhews, 75 .R. 379-(Binkr.LD.Mo.1987); In Therefore, the old Rules were Epipicable.
fit '

75 I_-Moo
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allowed',sx x months. from the first meet-
ing of Creditors. instead of 90 days. - In re H. Russell PACE, dba

~~ In re Glow, 111 B,~~~R. at 216 (quoting in "re Sewrard's Folly, Debtor.
T ~ ~ /rlo 4 t12.W OT notagre£7that timin'g ite oly dfrc Coe H. Russell PACE, John, E Havelock andsection 52 is anyt igbt analogous to John ILSrcan, Appellants,

~100l l!t ! section 57(n) under the Act. Again, sectionj 21~lE p57(n)* specifically provided that ...
Kenneth W. BATTLEY,II~r "[c~laims'wihae o'ie within six|*illlz| months after the;&first dateset for the first Treste, Apelee.m.eeting of c reitots s &ll not be allowed BAP No. AK-91-2105-.A&JV.

... 11 Ei..j9()(epae c.1 ankruiptcy4 No. 3-86-0572--HAR.4ji 1979 1e`phasisi 'ii: 502 -n, ov no. | 1 1.S , , the .r hand does not exclude late claims 9 A2v. N|. 3 -004IOnce aain, reliane o t B United States Bankruptcy Appellate Panel,
and itsl ul es is misplcd T r e we Ninth Iri.
resI.tfl U11Ydisa wiu bth eC Argued and Submitted JuAle 23, M99Z

follow ~~~~~~~~~~Decided Sept.i 10, 1992.

trustee |bie tioni to lthe Slaie are over- 'Chapter 7 trustee brough adversary

11l1 il1 = t TBr iiEFQREw, IT) ORDRED Th K rmsr oeeeue ncneto

ruled'I in&t ee to mor proceeds of settle-
1. claim au~nbe" filed ses uumber ment of legal malpractice acdon againsttL-9 - .98 by, Northi Memorial Medi- debtor's former attorned

" 1 X bi ,1,98~~~t o Irepoi c~e or' tI I ~rnlens`'.! Th nie

74 yl Ct' ent s allowed in the amount States Bankruptc Courtfor the District ofo~f $410~21 ;!I ytIJ Alaska, Donald MacDonald IV, J,132 B.R.
2'. e1aiminumber 7, filed in case number 644, found for trustee, and debtor appeal-4-9, '6 : 8 by tdnt LoanServicing ed. Te BanBaku ptc y Appeliate Pa3e!, Ash-Center, is all in the amount of land, J., held that trustee's abandonment of

jrS jz ~ ~~~~ ~ ~~ and .aub-r;1,,Jie in g case nu-wt ae'o iuoresnoice, hearng anot consti

6 cr' e 14,1 bly Norwestc Bank o ute abandonment of legal malpractice
' .innesoa , iNA I allowed in the claim againof liq60or 11 U.S neyC. foamount of7$5,164.40; f.Bailureptc f

1 ~umber case num- (UCC) financing statement to perfect debt-
t-9l02 b -innapos Cofl~>e ation ofor's latercst in i uor lr.enses.

ti~n ~Bure~u, is alloed in the amount Affirmed. mt

5. ClA n b filed in case number&L~o.44~o byRelinceRecoveries, is 1. Bankruptcy 0-3132, 3137
ailoe inth amut of $442.68; Abandonment of estate property dur-and( ing case requires notice, hearing, and court6. clim nmber 4, 'iled in case nm order authorizing abandonment. Bankr.
ber 391-1964 by John's Hillcrest Code, U. US.C.A. 5 544(a, b); Fed.RulesP Ma~acy, i loe nteaon Bankr.Proc.Rule 6007, 11 U.S.-C.A.
of $1,755.28. 2. Bankruptcy -31333 £

Abandonment of estate property by op-
TIISEI.',Zwamf$;~tfDeration of law Once case is closed requiresthat property to be abandoned must have

been properly scheduled. Bankr.Code, t.
U.S.C.A. 521(), 554(c).
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U.S. v. CARDINAL MINE SUPPLY. INC. 1087
Clue as 916 F.2d ~107 (61h Cir. 1990)

was not notified and had no knowledge of
UNITED STATES of America, debtor's bankruptcy case or of bar date.

Plaintiff-Appellant, was not subordinated to nonprioritN unse-
v. cured claims. Bankr.Code, 11 U.S C.A.

CARDINs'AL MINE SUPPvLY,* INC., §§ 507, 726(a)(2)(C); Bankruptcy Rule
Defendant-Appellee.

No. 896475.
. United States Court of Louis DeFalaise, U.S. Atty., David Mid-UniefAppeals, dleton, Asst U.S. Atty, Lexington, KN.,

Sixth Circuit. Robert K. Coulter,, U.S Dept. of Justice,
Argued July 30, 1990. Tax Div., Washigton, D.C., Gary R Alleh,
Decided Oct. 22, 1990. Acting Chief, Gary D. Gray, Joel A. Rabi-

novitz (argued), U.S. Dept. of Justice. Ap-
pellate Section Tax Div., Washington, D.C.,

Internal Revenue Service (IRS) sought for plaintiff-appellant
payment of priority tax claim. The United Louis DeFalaise, U.S Atty., David Mid-
States District Court for the Eastern Dis- dleton, Asst. U.S. Atty., Robert K Coulter,
trict of Kentucky, Karl S Forester, J., af- U.S. Dept of Justice, Tax Div., Washing-
firmed bankruptcy court's determination ton, D.C., for plaintiff.
that tax claim was subordinated to claims
of general unsecured creditors On appeal, d
the Court of Appeals, Kennedy, Circuit dant-appellee.
Judge, held that priority federal tax claim Before KENNEDY, BOGGS, and
filed late because IRS was not notified and SUHRHEINRICH, Circuit Judgeshad no knowledge of debtor's bankruptcy
case or of bar date, was not subordinated KENNEDY, Circuit Judge.
to nonpriority unsecured claims. The United States appeals the decision of

Reversed and remanded the Bankruptcy Court affirmed by the Dis-
trict Court that both general unsecured

-1. Constitutional Law t252 creditors who filed timely claims and those
United States is not "person" entitled who did not file timely claims because they

to due process under Fifth Amendment, received no notice of the bankruptcy are to
'U.S.C.A. Const.Amend 5. be paid ahead of priority claimants who

See publication Words and Phrases also filed late claims because they received
for other judicial constructions and no notice and had no knowledge of thedefinitions. bankruptcy Because we do not believe

2. Constitutional Law 0=306(4) that the Bankruptcy Code (11 U.S.C.) di-
Failure of Bankruptcy Rules to provide recta this result, we shall REVERSE.

relief to creditors who received no notice of On October 25, 1983, debtor, Cardinal
bankruptcy and had no knowledge of it Mine Supply, Inc., filed a petition for relief
cannot deprive those creditors of their sub- under Chapter 7 of the Bankruptcy Code
stantive right not to have their property A notice mailed to creditors on Novemberrights taken away without notice. 25, 1983 set December 19,.1983 as the date

of the meeting of creditors pursuant to 113. Bankruptcy e-2125 U.S.C. § 341(a), and set 90 days from De-
Bankruptcy courts are courts of equity cember 19, i983 as the time within which

and can provide remedy when there is sub- claims must be filed in order to be allowed,,
stantive right. except as otherwise provided by law
4. Bankruptcy e2967 The IRS was not listed as a creditor in

Priority federal tax claim, filed late the case and did not receive notice of the
because Internal Revenue Service (IRS) meeting The IRS learned of the bankrupt-

[511
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cy on September 27, 1985. On October 7. distribution on the clain is, that, prpvided;:l~ 'Id sixth
1985, the IRS filed its claim as a priority for by 11 U.S.C. § 726(a)(A, that is aft~r tion
claim in the 'amount of ,$18,892.35. The the distribution on non-priority unsecured Dist7
claim is primarily for employment taxes for claims. contro
the second and third quarters of 1983 as vides
reported on returns delinquently filed by The IRS appealed, and the District Court vides
the debtor. affirmed the decision of the Bankruptcy (a

The United States Bankruptcy Court for Court The District Court stated that be
the Eastern District of Kentucky deter- "[sjection 726(a)(2)(C) of Ttle 11 allows dis-
mined that the fact that the IRS did not tribution for a late general unsecured claim
receive notice of the corporate debtor's if the creditor did not have notice or actual kind
bankruptcy case in time to permit timely knowledge of the case in time for filing a fied
filing of a proof of claim does not affect proof of claim. However, this provision (2
the result dictated by applicable provision's specifically excludes unsecured claims enti-unst
of the Bankruptcy Rules. It held that the tied to priority, such as the IRS' claim kind
Rules do not permit it to enlarge the time here." We do not agree that the Bankrupt- of t
to file this tardy claim. cy Code requires that exclusion. (A

The Bankruptcy Court stated that Bank- Section 501(a) of the Bankruptcy Code (B
ruptcy Rule 3002 requires that in a' Chapter provides that a creditor may file a.proof of O
7 liquidation case, an unsecured creditor, claim, 11 U.S.C. § 501(a). The Code re-
such as the IRS in this case, mnust file a quires that appropriate notice be given (11
claim within 90 days after the first date set {,S.C. § 342) but does not specify what this L
for the meeting of creditors called pursu n s b (i)
ant to section 341 of the Bankruptcy Code' shall be given to left o the n did
in order for the claim to be allowed. That was left to the Bank ddth lcourt noted that Bankruptcy Rule ruptcy Rules Bankruptcy Rule 3002(c) LofJ
3002(c)(1) permits a governmental entity to provides that a proof of claim in a Chapter of tf
obtain an extension of time to file a proof 7 or 13 case shall be filed within 90 days (ii)of claim but only for cause shown on3 mo- after the first date set for the meetings of
tion made before expiration of the 90 day creditors.' Rule 9006 provides that the t3o
period for filing claims; the court further court may enlarge the time under Rule I
noted that no such motion was filed in this 3002(c) only to the extent and under the unse l
case. The court also noted that Bankrupt- conditions- stated by that rule: It is. clear fled
cy Rule 9006(b)(3) permits the court to en- that the IRS did not file its claim within the para~large the time Jfor filing a proof of claim time period permitted by Rule 3002(c) The (4)
only under the conditions stated in Rule IRS argues, however, that a federal tax cam
3002(c) and that none of these conditions claim, filed late because the IRS was not

anyapplies to the facts of this case. Finally, notified and had no knowledge of the debt-
the Bankruptcy Court noted that although or's bankruptcy case or of the bar date,
11 U.S.C. § 726(a)(2)(C) authorizes Par? may not be subordinated to non-priority -
passu distribution on a tardily filed unse- unsecured claims.
cured claim if the creditor did not have (b)
notice or actual knowledge of the case in Section 507 sets forth the types of claims .fled
time to file a timely proof of claim, this that are to be given priority treatment, and
provision excludes unsecured claims enti- sets forth the order that the priority is to 2. Thisgiventied to priority in distribution under 1I take. 11 U.S.C. § 507. There is no ques- [To)
U.S.C. § 507, such as the claim of the IRS tion that the employment taxes claimed by . tal X U
in this case Thus the court sustained the the IRS would receive priority under sec for
trustee's objection to the tardily filed claim tion 507 had a claim for them been timrely(D
of the IRS and found that the order of filed, for such a claim would fall within the or c.
1. This section enumerates a number of excep- which is applicable to the present case. debtlions to the 90 day filing requirement, none of petit

such
152]
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sixth prioriy group set forth in that sec- (6) of section 507(a) of this title. or in
tion. See 11 U S C § 507(a)(6)(Dl.' paragraph (2), (.3) (4) or (5) of subsection

Distribution of property of the estate is (a) of this section, shall be made pro ratacontrolled by 11 U S C. § 726, which pro- among claims of the kind specified in a-vides in part. particular paragraph
(a) Except as provided in section 510 In placing the IRS claim in section

of this title, property of the estate shall 726(a)(3), the BankruptcI Court reasonedbe distributed- that although II U.S C § 726(a)(2)(C) au-
(1) first, in payment of claims of the thorizes pain passa distribution on a tardi-kind specified in, and in the order speci- lY filed nonpriority unsecured claim wherefied in, section 507 of this title, the creditor did not have notice or actual
(2) second, in payment of anly allowed knowledge of the bankruptcy to file a time-

unsecured claim, other than a claim of a ly proof of claim. section 726(a)(2)(C) specif-
kind specified in paragraph (1), (3), or (4) ically excludes unsecured claims entitled to
of this subsection, proof of which is- priority in distribution under section 50

(A) timely filed under section 501(a) of We note that although the Bankruptcythis title, Court said that the Rules did not alloy it to
(B) timely filed under section 501(b) or permit the IRS's claim to be tardily filed.501(c) of this title. or the court in fact treated the claim as filed(C) tardil\ file2d under 3ection 501(a) of and allowed in holding that it was entitled

this title, if- to distribution after payment of all theL 
unse~~~~hi ite i-cured claims Certainly section(¢ the creditor that holds such claim uasec ontempates tat s ectilndid not have notice or actual knowledge 726(a)(3) contemplates that some tardiof the case in time for timelv filing of a floed claims can and veill be filed and ape

prof o suh caimuniiersecion301a) lowed. We cannot have a statute that spe-proof of such claim under section 501(a) cifically allow s payment of tardily 'filedof this title, and
claims and rules that prohibit their filing(ito proof of such-claim is filed in time Accordingly, to the extent that Rule 9006

to permit payment of suchclaimcontradicts the statute. it cannot stand(3) third, in payment of any allowed
unsecured claim proof of which is tardily v 1] Due process and equitable concernsr fl!e- under section 501(a) of this title, require that when a creditor does not haveott. un than a claim of the kind specified in notice or actual knowledge of a bankrupt.paragraph (a)(C) of this subsection; c), the creditor must be permitted to file

(4) fourth, in payment of any allowed tardily when the creditor does so promptly
after learning of the bankruptcy Al-claim, whether secured or unsecured for though the United States appropriately

anylfile, penalty, or forfeiture, or for concedes that it has no right to due pro-multiple, exemplary, or punitive damages cess,3 construing the Bankruptcy Rules and

section 726(a)(2)(C) to exclude the IRS's
claim in the present case would cause all(b) Payments on claims of a kind speci- section 507 priority claims, including those

fied in paragraph (1), (2). (3). (4), (5), or of private parties, to be excluded from the
2. This subsection provides that priorit) shall be under applicable iass orlunder anm extensiongiven after three years befoie the daie of the filing[To) allowed unsecured claims of governmen of the petitiontal units, to the extent that such claims are

for- II USC § 507(a)(6)(D)

(D) an emploimnent tax on a wkage. salary 3. See Sourhi Carnlz~ip i Ki:c,,nbach 3S3 L Sor commission of a kind specified in paia 301 323-24 86 S Ct 803 81 t-16i I l Ed 2d 765graph (3) of this silbsecnion earned (ruin the (1966) (hulding that a state is [lot a persondebtor before the date of the filing of the enmiiled to duc piocebs under'the fifth amendpetition shethcr or not actuallh paid before meni)
such date. for hich a return is last due.

_ _ -3 1
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tardily filed claims provision of section 726, City of New York was not decided upon notic
thereby implicating due process rights. due process grounds, for the city of New Clain 'eev rBank & York, like the IRS in the present case, doeanSee Mullane v. Central Hano'ver doe & a
Trust Co., 339 U.S. 306, 313, 70 S.Ct. 652, not have a constitutional right to due pro- man
656, 94 L.Ed. 865 (1950) (stating that cess, City Of New, YorK involved a statu
"[m]any controversies have raged about tory mandate that notice be, given, and giveri
the cryptic and abstract words of the Due section 342 of the Bankruptcy Code pro- t
Process Clause but there can be no doubt vides a similar mandate. This section pro- The
that at a minimum thex' require that depri- vides: "There shall be given such notice as tions n
vation of ... property by adjudication be is appropriate of an order for relief in a b 0i
preceded by notice and opportunity for case under this title" 11 US. menthearing appropriate to the nature of the The legislative history of this provision
-case") notes that "[d]ue process will certainly re-quire notice to all creditors ... State and (198S

In a case involving a tax lien under the Federal governmental representatives re- fund
old Bankruptcy Act, the United States Su- sponsible for collecting taxes will also re- stitut
preme Court determined that notice and an ceive notice." S.Rep No. 989, 95th Cong., when
opportunity to be heard were necessary 2d Sess. 42 (1978), U.S.Code Cong. & Ad- We
before a part) could be deprived of proper- min.News 1978, pp. 5787, 5828, reprnmted ' claim
ty. City of New, York r New York-, N e' in Collier on Bankruptcy, App vol 3 (15th that
Haven & Hartford R.R. Co., 344 U.S. 293, ed 1990). Further, at least one court has (footl
73 S.Ct 299, 97 L.Ed. 333 (1953). City of found that "[t]he language in City of New to
Niew York involved the reorganization of a York clearly is not grounded in goals (holdi
railroad under section 77? of the old Bank- unique to the former bankruptcy act' ment K
ruptcN Act. The district court ordered that Spring Valley Farms, Inc. l. Croi. 863 wher(
all claims be filed by a certain date, after F.2d 832, 835 (11th Cir.1989). The Courts of cla
which unfiled claims would be denied par- reasoning in City of Neu- York is equally L
ticipation The debtor was ordered to mail applicable to the case before this Court, (N.D. 'notices to the creditors who had already and thus the basic principle of justice that strict
appeared in court. The only notice giyen to notice and an opportunity to be heard are rules
other creditors appeared in two once-a- necessary before a party's claim is barred ceiv
week publications in five daily newspapers applies wo the present case as well. Fur- The bK
New York City was never notified of the ther were this a priority claim for ages,t

ordrsetting the bar date and therefore the Bankruptcy Court's construction of the d t
. ' never filed its claims, statute would result in a due process viola- facedneve filed its-claims. tion. . As the Supreme Court stated aed

The Court noted that section 77(c)(8) of "When the validity of an act of the Con- pute
the Bankruptcy Act required judges to gress is drawn in question, and even if a onftre
cause reasonable notice of the bar date to serious doubt of constitutionality is raised, fore
be given, and that section 77(c)(4) of the act it is a cardinal principle that this Court w.ill orce
also required judges to cause a list of first ascertain whether a construction of 1114,
known creditors to be filed. The Court the statute is fairly possible by which the Wilso. K'; ~~~~~~~~~~~~~ ~~(Bankiheld that notice by newspaper publication question may be avoided." Crowell v. tnan
was not reasonable, notice when the credio Benson, 285 U.S. 22, 62, 52 S-Ct. 285, 296, Bank
tor was known to the debtor, and that the 76 L.Ed. 598 (1932). ( ant fi
bar date notice should have been mailed to Several Chapter 11 cases have found that ceive LJNew York City. The Court stated, "The a party's right to due process was violated and In
statutory command for notice embodies a because the party did not receive notice of claim)
basic principle of justice-that a reasonable, the bankruptcy. See, e.g., Spring Valley
opportunity to be heard must precede judo- Farms, 863 F.2d at 834 ("Considerable sup- R2.l3
cial denial of a party's claimed rights ' port exists for plaintiffs' assertion that due Rules
City of.%eu York. 344 U.s at 297, 73 S Ct process prevents Section 1141 from being receivt
at 301 read to extinguish their claims when no 4. Rul.

* [54]
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C eas 916 I.2d 1087 i6ihCir 1990)rem- notice of the bar date for filing a proof of no knowledge of it cannot deprive thosead claim has been sent in compliance with creditors 'of their substantive right not toBankruptcy Rule 2002(a)(8)." '); Sh(ftel. have their property rights taken a-a!-m-an v Standard Metals Corp., 839 F.2d without notice. Bankruptcy courts are1383, 1386 (10th Cir.1987) ("Notice must be courts of equity and can provide a remedygiven to 'all creditors' under Rule 2002(a) when there is a substantive right. Seeof the time set for filing proofs of claim. Pepper it Litton, 308 U.S 295, 303-04, 60The term 'all creditors' has no qualifica- S.Ct. 238, 243-44. 84 L.Ed. 281 (1939)

tions or limitations. This notice must also [4) The language of section 726 doesbe given to satisfy due process require- not itself bar tardily filed priority claim,.ments (citaion omitted), cert. disnossed. Subsection (a)(1) merelv provides that the488 U.S 8lI, 109 S.Ct. 201, 102 L.Ed.2d 171 order of distribu"tion of priority claims raill(1988). Reliable Elec. Co p Olson C'onstr
be the order specified in section 507. ThisCo., 726 F.2d 620, 623 (10th Cir.19841 ("A subsection makes no distinction between

fundamental right guaranteed by the Con- tardily f makely distinctiorbtween
stitution is the opportunity to be heard or 'edwan timel' filed larIort camorbetween tardily filed clains where thewhen a prolpert interest is at sta ke priority creditor had notice or had no no-
W'e vaill not require Olson to subject its tice Subsection (a)(2)(C) makes such a di;-claim to a confirmed reorganization plan tinction between tardilv filed claims wherethat it had no opportunity to dispute') the creditor had notice or knojwledge and(footnote muitted) See also In cc Re"1nig- those where the creditor had no6 notice orton Ryr? Corp . 836 F.2d 825 (3d Cir 19SS) kInowledge There are valid reasons for(holding in a chapter 11 case that govern- permitting all tardily filed priority claims toL ment is entitled to file a late proof of claim be paid whether or not the creditor hadwhere dehtor failed to notify government notice. Wages, contributions to enmplo~eer of claims bar date). Merrill Lynch. P"'i?'c benefit plans. claims of persons W.ho haveL Fen;r & Sm it/i Dodd. 82 B R 924, 92S deposited gra in a grain elevator up to(N.D Ili hiS7) ('Nonetheless. implicit in the $2,000, rent or security deposits up to S900,strict time requirements of the bankruptcy are all claims which deserve very specialL rules is the assumption that a creditor has consideration. Those considerations apply:L received notice of the bankruptc\ petition whether the claim is tardily filed or notThe basic principles of due process-notice Congress has chosen to place certain taxesand the opportunity to be heard-require in the privileged category. Congress hasLI no less Indeed, courts which have expressed itself that these claims are to befaced a situation similar to the instant dis- paid first. Since their priority is set in thepute have found that the debtor must dem- statute, it is reasonable that that priorit\ isL onstrate that notice has been provided be- more important than whether thev werefore the Rules' time limits ma\ be en- tardily filed either because the\ had re-forced '" (citing In re Yoder Co., 758 F.2d ceived no notice of the bankruptcy or for1114, 1118 (6th Cir.1985)). In re {m. B some other reason.

Wi/so7n nfQ CC., 59 BR. 535. 538-39 The Bankruptcy Court read section
(Bankr XV D Tex 19861) Blat see />l rc /72 

7 26(a)(2) to exclude priority claims fromtcrnatioyiol Resorts, Inc.. 74 BR. 428 pavment if filed late although it clearly(Bankr.N D Ala 1987) (denying creditor's pentif l ate althout cealylat fied lai whrecre .ior id ot e-permits lion-priority without-notice late-
clate filed caiom where creditor did not re- filed claims to be paid. However. sectionceive notice of first meeting of creditors 726(a)(2) excludes subsection (a)(1) priorityand information concerning filing proofs of cla exs subsection have. pirityclaims because they will have, already been)
L claim) paid if the statutory order of distribution is12. 31 The failure of the Bankrupltcy followved and it excludes subsection i3) andRules to pros ide relief to creditors who subsection (41 claims since the! are to coniereceive no notice of a bankruptcy and have after all subsection (2) claini are lpaid
4. Rule 2002(a) applies oni in chapicr 9. 11 and 13 cases
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Thus, subsection 726(a)1,2) does not except Jn affirming the decision of the Bankruptcy:

the claims of subsections,(a)(1), (3) .and (4) Court.
because it wishes to distinguish between Accordingly, we REVERSE the decision

classes of tardily filed claims, but rather to of the District Court and REMAND the
maintain the order of payment of claims case to the Bankruptcy hCourt accor ing

specified therein. Note that tardily filed priority to.the claim of the IRS..
unsecured 'creditor claims, even where
there is no lack of notice, are paid before
subsections (3) and (4) claims. o Yi iM

Further, a finding that basic principles of
justice require notice and an opportunity to
be heard is consistent with the legislative
history of section 726 claims. The House
and Senate Reports regarding section
726(ay2(!C) state, "Second, distribution is
to general unsecured creditors. This class
excludes priority creditors...." H.R.Rep.
No. 595, 95th Cong., 1st Sess. 383 (1977);
S.Rep. No. 989, 95th Cong., 2d Sess. 97
(1978), U.SCode Cong. & Admin.News
1978, pp. 5883, 6339, repin ted in Collier
on Bankruptcy, App. Vols. 2 and 3 (19th ed.
1990). Both reports go on to state that
1t]hough it is in the interest of the estate
to encourage timely filing, when tardy fil-

the creditor, the normal subordination pen-
alty should not apply." Id. It would be
inconsistent with such reasoning to exclude
section 507 claims that are untimely filed
from section 726. Not only is there no
apparent rationale for excluding such
claims, it is also unlikely that the legisla-
ture would have intentionally excluded L
such claims without discussing the reason
for doing so. Where, as here, the reason
for late filing of a priority claim is the
failure to give the creditor notice, it should
be treated the same as timely filed priority
claims entitled to distribution under section
726(a). K

Principles of equity require that notice
and an opportunity to be heard must be
provided before a party can be deprived of
a right such as the IRS's property interest
in the present case. The Bankruptcy Code
contemplates the filing of late claims. The K7
legislative history does not indicate that Li
section 726(a)(2)(C) should be construed as
the Bankruptcy Court and District Court
construed the provision For these rea-
sons, we find that the District Court erred

[56] [
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In re: Michael A. Rago, Debtor.

L Go. 90 3 2284
UNITED STATES BAKRUPTcy COURT FOR THE NORTHERN

DISTRICT OF ILLINOIS, EASTERN DIVISION

1992 Bankr. LEXIS 1855; Bankr. L. Rep. (CCH)
P75,085

November 23, 1992, Decided

L COUNSEL: [*1] Mayer Y. Silber, Attorney for IRS, SpecialAssistant, United States Attorney, 200 West Adams Street, Suite2300, Chicago, Illinois 60606.

LM. Scott Michel, United States Trustee, Room A-1335, 175 WestJackson Blvd., Chicago, Illinois 60604. Allan J. DeMars, Trustee,100 West Monroe St., Suite 1701, Chicago, IL 60603-1901.

JUDGES: Wedoff

OPINIONRY: EUGENE R. WEDOFF

OPINION: MEMORANDUM OF DECISION

This Chapter 7 case is before the court on the motion of theUnited States of America to allow a claim of the InternalRevenue Service as timely filed. The trustee has responded inL opposition to the motion, and both parties have briefed thematter. For the reasons stated below, the motion is denied, butthe trustee is instructed that the late filing of the IRS'sclaim does not deprive the claim of its priority under 11 U.S.C.L * 726(a)(1). nl

------- - - - - - - - - - - - - - --- -Footnotes - - - - - - - - -

7 n1 To reduce complexity, this opinion sometimes refers to theL filing of "claims," rather than the technically accurate "proofsof claim." Thus, "timely filed claim" replaces the morecumbersome "claim for which proof was timely filed.
L- - - - - - - -- - - - - - - - - -End Footnotes- - - - - - - - - -

C t~*2) ,

Findings of Fact

The relevant facts are undisputed. The debtor began this caseas a voluntary case under Chapter 11 of the Bankruptcy Code(Title 11, U.S.C., the "Code"), but converted it to one underChapter 7 of the Code. Notice was given to all scheduled



creditors of this conversion, and of the date set for a meeting
of creditors pursuant to Section 341(a) of the Code. The initial
notice also informed creditors that there appeared to he
insufficient assets in the estate to pay a dividend. However, on C
January 7, 1991, a notice ofpossible dividend was issued to the
creditors this second notice informedthe creditors that the
last date for filing claimswas April,,, ,,1991. The IRS did not
receive either of 'the notices to.creditors, because it was not
listed asIa creditorj ,the debtor' s chedulesn.The failure of
the debtor "to ~list the R ai un due to the debtor's lack
of knowledge that the IRS had any claim against him. It was not
until May 20, 1991, that the IRS beganthe audit of the debtor's
1t88 tax li tyattltately resulted in claims for unpaid

on January 2, 1992, the debtor filed a proof of claim on4,
behalf of the IRS, stating the amount as, tC*3] 5,O0001
Estimated (to be liquidated)." On' January 31, 1992, the IRS
filed its own proofof cla8im, 1 in the 1 mouintaof $ 18,836 1'for 1988
individual lincome taxes, l$ 2,42.32,1 for interest on the taxese
and $ 942 for ,penalties o hn e, Itaies` [TheIRS asserted that ;!the
taxes and intereot were unscued prlority claims under Section
507(a)(7) of the Code, an that the penalties were an unsecured
general claim.

The trustee has not objected to the IRS claim, but the debtor
has done so, by way of a "Complaint to Determine Liability for
Taxes," filed on May 22, 1992. This claim objection remains
pending . On, July 28,'1992, the trustee gave notice that he L7
intended tomcoence distribution of the estate, to claimants who
had filedtirmely proofs of claim. The IRSrespondid with'the-
present motion, and the trustee has wthhelddistribution
pending Lhe court's ruling.

Jurisdiction,

This court has jurisdiction over the pending motion pursuant
to 28 U.S.C. I 1334(a) and (b),. 28,U.S.C.I * 157(a) and (b)(1),
and Rule 1.33 of the General Rules of the United States District L.
Court for the Northern District of Illinois. This matter is a
core proceeding (*4), pursuant to 28 U.S.C. 0 157(b) (2) (A), rl
(B), and (0). Li

Conclusions of Law ,

The pending motion of United States seeks a declaration from
the court that the IRS's claim in this matter was timely filed.
However, the ultimate relief sought by the motion is a
determination that the IRS claim should not be barred from L
payment. In ruling on the motion, it is necessary to consider
three issues: the timeliness of the claim, its potential to be
allowed, and its relative priority.
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Timeliness. The IRS claim was not timely filed, and this
court cannot grant the IRS a retroactive extension of the time
to file. This is plain from the applicable rules. Ped.R.Bankr.P.
3002(c) requires creditors to file proofs of claim against theL estate within 90 days after the date set for the meeting of
creditors, unless one of six exceptions applies. In the present
case, the only applicable exception is the fifth, which governs
cases in which "notice of insufficient assets to pay a dividend
was given . . . and subsequently the trustee notifies the court
that payment of a dividend appears possible." In such
circumstances, the rule directs the clerk to notify creditors (1)
of the possibility (*5] of a dividend, and (2) "that they may
file proofs of claim within 90 days after the mailing of the
notice." Such a notice was mailed to creditors in this case on
January 7, 1991, properly setting April 8, 1991 as the last date
for filing proofs of claims. Another exception, the first, allows
a court to extend the period for the United States to fill a
claim, but only on motion made "before the expiration of such
period." Fed.R.Bankr.P. 3002(c)(l). The United States did not
make such a motion. Finally, Fed.R.Bankr.P. 9006(b)(3) provides
that the time limits of Rule 3002(c) may be enlarged by the courtLo "only to the extent and under the conditions stated" in the
rule. Thus, the court has no discretion to deem the claim of the
IRS in this case timely filed. In re Coastal Alaska Lines, Inc.,ufi 920 F.2d 1428, 1431-33 (9th Cir. 1990); In re Global Precious
Metals, Inc., 143 Bankr. 204, 205 (Bankr.R.D.111.1992); In re
Chirillo, 84 Bankr. 120, 121-122 (Bankr.N.D.I11.1988).

In arguing that the court does possess discretion to
retroactively extend claim filing deadlines, the United States
relies primarily' '*6) on In re Unros, 937 F.2d 346 (7th

L Cir.l9pl). This reliance is misplaced. Unroe did not involve a
late filed original claim, but rather an amendment to a timelyV filed claim. The Seventh Circuit held in Unroe only that a
bankruptcy court might use its discretion to allow the amended
claim to relate back to the timely filed one, even if such
relation back would not have been allowed under Fed.R.Civ.P.
15(c). "We leave for another case the question whether a judge in
equity could permit an entirely new claim filed out of time."
937 F.2d at 350. Thus, tnroe had no occasion "to consider the
impact of Rule 9006(b) (3) in limiting the dicretion of the
L1court.

Allowance. Howevtr, the fact that the IRS'sa cli M is
X irretrievably untimely does not resolve the qiestion of whether

that claim is entitled to payment from the estate. Int re Unroe,
937 F.2d 346 (7th Cir.1991), like many decisions, including the
opinion of this court in In re Chirillo, 84'Bankr. 120[, 122
(Bankr.N.D.I11.1988), assumes that a late -filed claim is
disallowed. n2 This assumption is mistaken. l [*7)1 As pointed
out by both the trustee in this case and theo ba iruptcyj udges
of Minnesota, in In re Hausladen, 1992 Bankr. LEXI S 1529, 1992
WL 246584 (Bankr.D.Minn. 1992), disallowance of claims is
governed by Section 502 of the Code. Section 502(a) provides
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that a claim is deemed allowed unless an objection is made, and 7

Section,502(b) states that if an objection is made, the court
shall allow the claim .:except to the extent that it fits into
eight specific categoriesl, none of which includes untimeliness in
filing proof 'of the claim. Furthermore,,as discussed below,
Section 726(a)(3) of the Codeo makes specific provision for,-,,
payment of an "allowed unsecured claim proof of which is tardily
filed."4,!SeeoIn re.Coa-stal Alaska Lines, Inc.,',92,0 F.2d 1428,
1430,f(9th Cir 1990) (late filed claim accorded Section 726(a)(3 ), K
priorilty)y. It isplain, then, that fhe untimeliness of the,
filing of a prlof of claim does not in itself cause disallowance

of I the, claim. Rule ,,30,' whichlgovernsthe timeliness o

creditor claims in C"apt&r 7, .IstalesFin metionp(a) tat "an Li
unsecured cre'ditor . .Jmust file:a p !o of aimcli iin d

a^citcordvanqlce wUdly~is~i+"l~ll~ith i8J, "this: ru leiif'or teclaim . ;.to be 7
allowed" hi u aoAr am it R $purpowt5 to rui
disalloweg o I l ate fI to a Sict, s
502 and,7326 ,,of~i oe~ aind ths baFe [ffced~ SeeH
Hausae, 9I ~ak. ~XSr,2 t~*0n5 -12 L
*5 d5 and thecisesitel i, erei T oe extent thtat, th'IRS
cIamis ' npsal;.>we!o the bf t e debtor'. bbjiti,,

(made purs~~~~an~~.~ t~~e ~~.S ~~b~a2 anta~ill ed

- J~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~J

Amit t1 18 ie nlhr~ithi& decisi'lons ta equatie Fftlrntielineisi +s~lh.
dis;al~lqwanice a~rel IiIn re Davi~s, 93i6 F.2d 771, 1772-73; (4th Cir. 0

c~ ~ ~ 41(re1a il Fe &1anIc. 2

IN ji citinr 3,Cl on;

k iit, t[Fr F I -" ,j Ih

priIAt! IauseltheJIiS lim may be ^llowed, it 1is
neC~esliryl Wii~tolir dieriiine! itse potential prisorilty, qin! order that the 7
truqsit 4 c I dAerinef to w, at texent to di4tribute assets of the L
estate. IeThlxsi presqerts a difficult question of thie interpretation

distllo*64 9,pr as 36 In reVrhl ewr

1992d, .2d 513,49~90) (limtin appli 'Cat Of,[ S 19c9rio'n 726
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unsecured claims--that is, claims which are not accorded special
priority by Section 507. n4 General unsecured claims are dealt
with by subsections (a)(2) and (a)(3) of Section 726. Finally,
Section 726(a)(4) accords the [*10] lowest claim priority to
noncompensatory fines, penalties, forfeitures, and damage
awards, including the relatively small penalty that is part of
the IRS claim here. n5

- - - - - - - - - - - - - - - - - -Footnotes--- - - - -- - --

n3 11 U.S.C. e 726, "Distribution of property of the estate,"
provides in pertinent part as follows:

(a) Except as provided in section 510 of this title, property
of the estate shall be distributed--

(1) first, in payment of claims of the kind specified in, and
in the order specified in, section 507 of this title;

(2) second, in payment of any allowed unsecured claim, other
than a claim of a kind specified in paragraph (1),(3), or (4) of

r this subsection, proof of which
is--

(A) timely filed under section 501(a) of this title;

L (B) timely filed under section 501(b) or 501(c) of this title;
or

(C) tardily filed under section 501(a) of this title, if--

(i) the creditor that holds such claim did not have notice or
actual knowledge of the case in time for timely filing of a
proof of such claim under section 501(a) of this title; and

(ii) proof of such claim is filed in time to permit payment of
such claim;

(3) third, in payment of any allowed unsecured claim proof ofL which is tardily filed under section 501(a) of this title, other
than a claim of the kind specified in paragraph (2)(C) of this
subsection;

(4) fourth, in payment of any allowed claim, whether secured
or unsecured, for any fine, penalty, or forfeiture, or for
multiple, exemplary, or punitive damages, arising before the
earlier of the order for relief or the appointment of a trustee,
to the extent that such. fine, penalty, forfeiture, or damages
are not compensation for actual pecuniary loss suffered by the

L holder of such claim . . . e telI)

n4 Use of the term "general" to refer to a claim in
bankruptcy that has no special priority is common. See, e.g., In
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re Richard, 141 Bankr. 751 (W.D.Okla. L992) ("Richards maintains
that his income tax claim does not qualify as a e 507(a)(7),(A)
priority clarim, and should only be allowed as a general unsecured

claim. w). This distinction between 'general' and 'priority", was
also in common use prior to enactment of the Bankruptcy Code,.
See, e.g., Home Indemnity' Co. v. FL. H. Donovan Painting Co., 325
F.2d 870, 872 (8th Cir'. 1963) ("Surety filed a claim in the
bankruiptcy court for a total Qf $ 90,141.68; $ 17,974 was, allowed
as a wage priority claim, and $ 64,611.43 was allowedas a
general unsecured claim.",.

n5 Section 726(a) goes on to provide lower priorities for the C

payment of postpetition interest on claims in the first four,
categories and for payment of any,!urplus to the debtor.

-End Footnotes-

In addition to distinguishing claims by their nature, Section
726 also defines priority of ,.[*123 distribution accordingto
a second factor: the timeliness of'claim filing. Section
726(a),(2),accords the higher priority to two classes of claim: K
(a) c~laims""that are filed on time,, regardless,,. of whether the
claim is filed' by the creditor'holdling the claim,or by anothe3-
party on benalf of the creditor and (b) claims filed by '
creditors who did not receive notice or have knowledge of the
bankruptcy in time for timelyfiling, but who nevertheless filed
their claims in time to permit" payment--a` class of claims that
can 'be called 'effective late filings." Section,726(a)(3) L
accrds a lower priority to what 'can be called *ineffective late
filings"--late claims filed by creditors who did have timely
notice,-or knowledge, of the bankruptcy, as well as by creditors
who lack'ed t 'imely notice or knowledge, but did'not'file their
claims Xn time to permit payment. n6 ,

n6' Effectivew and *ineffective," in this context are thus L
used to distinguish the two categories of late filed claims: (1)
late claims that arepaid as thoughthey were timely filed
("effectivey) and (2) late claims that are paid at a lower C

priority,-than timely filed claims t(ineffective"). "Effective"
does notimean 'allowed." As discussed above, late filed claims,
whether 'effective" or 'ineffective." cannot be disallowed K
because, of their untimeliness. L

---------------i_--------End Footnotes- - - - - - - - - --

(13)

The question 'raised-by the present case is the whether the .17
timeliness priorities set out in subsections (a)(2)' and (a)(3)
apply to Section, 507 priority claims. There is an
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argument--advanced here by the trustee--that they do.' Section
726(a)(3) accords third priority of distribution to "any allowed
unsecured claim that (1) is filed yavCredlitor (hence the
reference to Section 501(a)), (2) is filed late, and (3) dos
not fall within the "effective late filing" provisions ofsubsection (a)(2)(C).'Nothing in the express language of Section
726(a)(3) limits its application to general claims. Thus, it canbe read as applying to all claims, priority as well as general.
In re Kragness, 82 Bankr. 553, 556-57 (Bankr.D.Or.1988); Robert
E. Ginsberg, Bankruptcy 6 10.05[c](2d Ad. 1989)("[A] late-filed
unsecured claim that is otherwise entitled to priority . . . isplaced"behind timely-filed general unsecured claims."). n7

----------- - - - - - - - - - - - --Footnotes- - - - - - --- - - -

n7 The trustee's position, though not his argument, is alsosupported by In re Pacific Atlantic Trading Co., 1992 U.S.Dist.
LEXIS 15099 (N.D.Cal.1992). The reasoning of Pacific Atlantic
Trading Co. can be summarized as follows: (1) in order to be
deemed allowed under Section 502(a) of the Code, a clai'm must be"filed under section 501"; (2) an untimely filed claim is not
"filed under section 501,0 and so cannot be allowed under
Section 502; (3) an untimely filed tax claim is not entitled topriority under Section 507(a)(7), because that subsection
applies only to "allowed" unsecured claims; and so (4) an
untimely filed tax claim, stripped of its priority, should be
paid as an untimely filed general claim, under Section
726(a)(3). 1992 U.S. Dist. LEXIS 15099 at *5-*8. This reasoning
is not persuasive. First, the language of Section 501 does not
require timely filing of claims. Second, as pointed out above,Section 726(a)('3, makes,,express prov'ision for the payment ofany
"allowed unsecured claim proof of which is tardily filed." Thus,
late filing cannot be grounds for disallowance of a claim.
Third, if late filing were grounds for disallowance, a late filedtax claim could not be paid pursuant to Section 726('a) (3),
because, ,as the language quotedabove indicates, thatsubsection
is applicable only to "allowed" unsecured claiims.

------------------ - - - - - - -End Footnotes-- - -- - - - - - -

[*14]

Actually, the trustee's reading of the statute would'place
only "ineffectively" late filed priority claims behind
timely-filed general claims. Under the trustee's reading,
Section 726(a)(1) does not apply to late filed priority claims,
and thus such claims cannot be deemed "specified" in that
subsection. Accordingly, late filed priority claims would not be
excluded from subsection (a)(2), and priority claims that were
effectively late filed would be paid, together with timely filed
general claims, under subsection (a)'(2)(C). Kragness appears so
to hold. 82 Bankr. at 557. n8 In the present case, the IRS
claims was effectively late filed. The IRS was never notified of
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the bankruptcy, and had no knowledge of the case, until after it
commenced its audit--more than a month after the time for filing
claims had l.apsed. Thus, even under the trustee's reading of j
Section 726(a), the IRS would be at least entitled to share pro '
rata with general unsecured creditors.

---------------------- ootnot"s

n8lThe trustee's reading would therefore 'lead to the
following treatment ofclais unhder Secttion 726 :

First, 4her,,Sdttibn 72'(a)l), timely filed1 priority claims
would be given tf rst prtior`y of distribution, ahead of all
general claims, but all late filed priority claims would be G
exclzi~e from. this subsecion. 1

Second, under Section 726(a)(2), effectively late filed
priority clji`ms would sihare lpro rata with timely filed general
claimrs ,Sj and oeffectively l elfiled general claims.

Third, under lSection 72.6ia)(3), ineffectively late filed F
priority claims3 awoul be paid pro rata with ineffectively late
filed geea4lis

Fo ea der S;ction 7,2 a)(4), noncompensatory fines and F
penalties w l d receive the[l+Owest claim priority.

- -End Footnotes-

(*15)

However the trustee's reading presents several difficulties. L
First, it produces an anomalous result. Under Section 726(a)(2),
an effecti ly late filed general claim receives exactly the
same treaitment asta timely filed general claim. Yet under the
trustees0 interpretation, an effectively late filed priority
claim isl 'nalzedI losi g its(a)(1) status to share with timely

filed geeail clais, in u ection (a)(2). There is no apparent r
policy justification forlthis disparate treatment. L

Second, and more significantly, the trustee's reading

contradicts the language of Section 726(a)(1), which provides
first priority of distribution to priority claims ("claims of

the kind specified in . . . section 507") without any limitation r
to priobrity claims that are timely filed. Thus, the language of
subsection t(a) (1), on its face, directs payment of ail priority
claims, timeljy as well as untimely filed. Several recent cases

have so interpreted the4statute.¢ United States v. Cardinal Mine

Co., 916 F.2d 1087, 1091-92 (6th Cir. 1990); ln re Horner, 1991 L
WL 353297 (Bankr.N.D.Cal. Sept. 21, 1991);, In re MacLochlan, 134

Bankrl 21, 3-4`Bankr.N.D.'Ohio! 1991). (*16] The Cardinal Mine 7
reading ofl Sectioon 726 r&esults in a stralightforward scheme of-

priorities.il n9
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- - - --- - - - - - - - Footnotes - - - - - -

n9 This reading would lead to the following treatment ofclaims under Section 726:

L First, under Section 726(a)(1), all priority claims,
regardless of time of filing, would be given first priority ofdistribution, ahead of all general claims.

Second, under Section 726(a)(2), general claims in-thecategory of 'effective; late filings" would share pro rata withl timely filed general claims.

Third, under Section 726(a)(3), only general claims in thecategory of *ineffective late filing,' would be given thirdpriority.

Fourth, under Section 726(a.) (4), noncompensatory fines andpenalties would be paid.

---------- - - - - - - - --- -----End Footnotes- - - - - - - -

L
Third, the trustee's reading of subsection (a)(2) and (a)(3)x11111 is strained. This reading interprets subsection (a)(3) asL including all late filed allowed claims that (*17] are notwithin the "effectively" late filed category of subsection

(a)(2)(C), i.e., ineffectively late filed claims of all sorts.V Yet subsections (a)(2) and (a)(3) are sore reasonably read as aunit, with the exclusions of (a)(2) also applying to (a)(3).
Thus, since priority claims (specified in subsection (a)(I)) areexpressly excluded from subsection (a)(2), they should be read asL being excluded from subsection (a)(3) as well. Indeed, in
connection with subsection (a)(4) claims, this interpretation isrequired to avoid an absurd result. The claims accorded (a)(4)priority--noncompensatory fines and penalties--are, like priorityclaims, expreasly excluded from subsection (a)(2). However, also
like priority claims, subsection (a)(4) claims are not expresslyexcluded from subsection (a)(3). Unless subsection (a-(3) isLV understood as incorporating the exclusions of subsection (a)(2),
a late filed claim for a noncompensatory penalty would beaccorded (a)'(3)-priority: it would fit under the trustee's
reading of subsection (a)(3) as an allowed unsecured claim that(1) is filed by a creditor, (2) is filed late,-and (3) does notfall within the "effective late filing" provisions of subsection( *18) (a)(2)(C). The result of such a reading is that a late
filed claim for a noncompensatory penalty would receive a higher
priority of distribution, under subsection(a) (3), than would aL timely filed claim of the same nature, under subsection (a)(4).

Finally, to the extent that the language of Section 726 isambiguous, reference to legislative history is appropriate.
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Toibb v. Radloff, 111 S.Ct. 2197, 2200 (1991). The legislative
history of Section 726 contradicts the trustee's reading of the LJ

statute and supports the reading of Cardinal Mine. Both the"
House and Senate reports accompanying the legislation that became r
the Code contain identical language describing Section 726: V

First, property is distributed among priority claimants, as
determined by section 507, and in the order prescribed by.
section 507. ;llSecond, distrxibution is to general unsecured'b'! JL
credudeipiortycreitrs nd the w
classes or s u rinalt crjdito lpecified belor laTh pro' vision
is written tp permit distribution to creditors that trdily file
claims Ihr tror 1 e t du to lac] of notice r
=nowedge' 1 o te~s.To~h~,i inthe, interest, <of the,
es aeto*cogagp~ tiely f ining, when ,1a:'p y ','f ilin is ~o 'the
result of-na~ failure to'act by' tLe creditor, the normall
subore 1tlty. n *t apply. T ird s ibitidn is to

d i ~ a g : W e 2 ; l 4 ;t S ~tI% sQIlli y fjJ F 77t -t

989,r U. 9 n g 2cdtittdlard Sess 97 Tardi sI eil r iourc s

distribu Sictit o, pen72(a(1 forfeiture, orn
multa le, pntl ive, or fi mlary da claim hse claims are

~ lawrjI y ar s1 ply

inbconnection iith Section 726(a)(l). On the other hand, r
Sectionsh 726ag (2) andSe3) 9which '1 8deal with untimeliness, are
each said 1ton 7aply onlywato i"gneral unsecured creditors," not
priorms.tyimclines ufders Sl ctiin, 507, who are sai d to bedsc
"excludedcti fryom e72c(a o ( 72 L6

Thisb is not lIto saythat theCardinal Minel readingofSection
726(aS)ec o *2s JK2 is 1(l2 elf wthdut eifficalty.By requiring L
payment ofl al~lpriority claims first, regardless ofatheir
timelliness,l t ~hi readi~ng mpoises no penalty on holders of

the ai aildtq otopyo fpl o e their c s wl u vithin K

disreglatyr c ihetr de s cn4 adicts a f arly elstablished policybe
of eng urginF fipai f y t4n 1tIpie dministrat.n Flolf lclaims. In re

998, 1005 ~~~~i ( .Il198)4afd

735 F. 2d llPZ9JP ! $Tthr{+ )'ir. Yt yT hs r ee redditgor l ond even

This dgi-, n~t ldthe om ~ asneli f~naiyi

bnr~ p~ i ;: k In r~ Jonsn 83W4 t Rkr [492, 494
barme t fof, claim [it debor a

its credit rorij, dmS [firt, ea es tofclaims

pror, ~p ~ 1s biito f1 th estat ih banseks ~the our
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There is a [*21] practical necessity for finality in filing
L and paying priority claims. Without construing Section 726(a)(1)

to require timeliness as a condition to priority in payment, a
priority claim filed at any time prior to termination of the
case would have to be satisfied before any other timely

L non-priority claim is paid. If any claim had been paid before the
tardy priority claim was actually filed, recipients of disbursed
funds would have to return sufficient funds, pro rata, to
satisfy the tardy priority claim That situation would be
unworkable.

L 82 Bankr. at 556.

r- - - - - - -- - - - - - - - - - -Footnotes - - - - - - - - - - -

nlO Under the Bankruptcy Act of 1898, a policy of finality
71 was an expressed part of the statutory scheme, with a claims
L filing deadline set forth in Section 57(n) of the Act. 11 U.S.C.e 93(n)(repealed Oct. 1, 1979). The courts generally interpreted

this filing deadline as an absolute bar. Hoos & Co. v. Dynamics
Corp. of America, 570 F.2d 433, 439 (2d Cir. 1978)("[The] clear
Congressional intent to require filing of valid proofs of claim
with the time limits that it has set is sufficient to precludeK us from finding exceptions to these rules in the supposed
interest of equity."); In re Pigott, 684 F.2d 239, 242 (3d Cir.
1982)("The law is settled in the Third Circuit that e 57(n) . . .
is to be strictly construed); Wilkens v. Simon Brothers, Inc.,
731 F.2d 462, 464 (7th Cir. 1984) (per curiam) (collecting cases
holding that the claims filing period under the Act operated as
a statute of limitations).

-- - - - - - - - - - - - - ----- End Footnotes - - - - - - - - - -

[*22]

Undoubtedly, Section 726 could have been better drafted. nll
However, the difficulties in the Cardinal Mine reading are not
insurmountable. All of the priorities set forth in Section
726(a) are subject to an express exception: property of the
estate is to be distributed as set forth in Section 726(a)
"except as provided in section 510 of this title." Section 510,
in turn, sets forth grounds for subordination. Subsections (a)
and (b) deal, respectively, with subordination agreements and

7, subordination of claims involving securities of the debtor.
L Subsection (c), however, has a wider scope, providing in

paragraph (c)(1) that "after notice and a hearing, the court may
under principles of equitable subordination, subordinate

L for purposes of distribution all or part of an allowed claim to
all or part or another allowed claim. . . ." In In re Virtual
Network Services Corp., 902 F.2d 1246 (7th Cir. 1990), the
Court of Appeals employed Section 510(c)(1) to affirm a
determination by the district court that a claim for tax
penalties owing to the IRS should be subordinated to the claims

9
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FT
of general unsecured creditors in a chapter Li liquidation.
After [*23] a careful analysis of the statute and its.
legislative history, the Court concluded (1) that Congress
intendedthe courts to 'devel'op 'the 'principles of equitable
subordination," n (2),that theise ', principles are "broader than the
doctrine which developed prior to S 510(c)(l)'s enactment," and Lf,
(3) that "equitable subordination no longer requires, in all
c.ircumstances, sozomie ,inequitablee conduct on thi.part of the
creditor. 902,F.2d at, .124,9-`50. The basis forJthe equitable
subordin-atlion iin Virtual Network'was a determinati'on ' that a' taxtk.'B
penalty, in the Context of.a liquidation, served no deterrent
purposel'I,and penalized the creditors of taxpayer's estate rather F
t~han th'taipayer. ; A lL4>< , ;M,,jl~~!!',l

,--- - - - -!- - --- ,- - - --- Footnotes------'------I-_ _ _ _ _ _ i,

nll The best way of dealing with late filed priority claims
would be to distinguish in the statute between "effective" and
"ineffective"-late filings, in a manner parallel to the l
treatmentaccorded general unsecured claims-by Sections
726(a) (2) and (a)(3),. The statuti would then provide as follows:

First, under Section 726(a)(l), 'all timely filed priority
claims, and all "effectivelyl-late filed" priority claims would
be givenfirst priority, of distribution, ahead of all genheral
claims.

Second, under Section 726(a)(2), all timely filed general
claims and all, effectively late filed general claims would be L
paid, before, any ineffectively late.filed claims.

Third, under Section 726(a)(3), "ineffective late filings" for L
both priority and general claims would be given third priority.

Fourth, under Section 726(a) (4), noncompensatory fines and F
penalties would be paid.

This scheme allows effectively late filed claims to be paid K
the same as timely filed claims, regardless whether the claim is
general or priority; it imposes a penalty on holders of both
priority and general claims who file late despite adequate' G
noticeofthe bankruptcy, and it would not require undoing of
distributions to satisfy.late claims. Unfortunately, the '
statutory language is not reasonably susceptible to this
interpretation.- '

- - - - - - - --------- End Footnotes- - - - - - - - - -

(*24) '

This understandingof the equitable subordination provision of
Section 510 makes the section applicable to the situation of
-late filed priority claims.- Where, despite adequate notice or
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C , 'i > 't, .0t~~~~~~g~i']s]°hlt8> !.R1WX > ; t @~F', '

knowledge of the bankruptcy, a priority )creditor fails to file a
timely proof of claim, it may be equitable to subordinate the
creditor's claim to claims that were tey filed. Since general
considerations of fairness will support subordination even
without inequitable conduction the part ofthe creditor, an
unexcused delay by the creditor in ><filing a proof of claimr certainly provides a basis to subordinate. Moreover, based on
general considerations of fairness it may' be equitable to
subordinate a late filed priority claim even where the creditor
lacked adequate notice or knowiedge, if a distribution has

L already taken place and an,'undoing of the, distribution would be
excessively burdensome. n 12 In either'situ^ation, the notice and
hearing provision of Section 5i0(c) will assure that the priority
creditor can present the arguxentd against subordination to the

court. Equitable subordinatnio thenl- under Section 510(c) (1),
eliminates difficulties that might otherwiseresult from the-,
Cardinal Mine [*25] reading of SectionD726(a).

- - - - - - - - - -- -- --- - - - - - - - - -,- -

n12 Another factor that might argue in favor of equitable
subordination in this context would be tbe potential for the
creditor's collecting any unpaid claim amounts from the debtor's
postpetition earnings, pursuant to the nondischargeability
provisions of Section 523(a)(1) and (a)(3).

---- ----------- - - -. - ----- -End Footnotes-----------

The debtor's claim. With the interpretation of Section,726(a)
established, one final matter needs to be addressed: the status

L of the debtor's claim filed *on behalf.of the IRS. This claim,,
like the subsequent IRS claim, was filed late., n13 However, as
with the IRS claim, the late filing does not deprive the claim
of its priority status under Section 726(a)(1). Just as
application of Section 726(a)(1) is not limited to timely filed
priority claims, so is its application not limited to priority

L claims filed by creditors. Fed.R.Bankr.P. 3004 provides that a
proof of claim filed by a debtor shall be superseded by *[a]
proof of claim filed by a creditor pursuant to Rule 3002."
However, Rule 3002 includes the (*26) timeliness requirements
that were not met by the IRS claim. Although tih provision of
Rule 3002 that purports to disallow untimely claims is in
conflict with the Bankruptcy Code, there is no conflict with the
Code in denying supersession to untimely filed claims. nl4 Thus
there is no supersession here. Both the debtor's and the IRS's
claim therefore stand as allowed in this case, and, since they

E arise outof the, same debt, it would be appropriate either for
the debtor towitdr6aw his proof of claim or ,',for the trustee to
object to it. t

-------- - - - - - - - - - - - - - --Footnotes- - - - - - - - - - -
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n13 Fed.R.Bankr.P. 3004 provides that "if a creditor fails to
file a proof of claim on or before the first date set for the
meeting of creditors called pursuant to # 341(a) of the Code,
the debtor ox trustee may dq so in the name of the creditor,
within 30 day'safter expiration of the time for filing claims H
prescribed'by Rule 3002(c)." As noted above, the deadline for ,
creditorsto file claims in this case, pursuantto Rule 3002(c),
was Apri 8, 1,991i, so that iJune 8I , 19'91 would, have, been the last
date for'- debtor's filing underoRule,3004. The Odebtol' cli m
on behalf Of the IRS Wai 2,_1 1992. Courts ayhave the 4per toxtend t!he% doadline for filing cla ims - y
nwn-credh.torhs ince Fed.R'Bankr.P 9006 oes not prohibit

qill -T I i 1 a I , 11 | I lw , I1 I I. ,1

or _ime forl fili ang, clAIms 1Uf R 3004 and 3005.

_n~ _f4b| p i_ ! ,DFjl ,gl !' `'l jlXFt'lefh~ Pr R4j1*6-301 1 1

However>li , no sitich ' eqs wasl re by t' he deb tor in t sent

Conclusio 15l., d

case (*27)

nlh14 ''realsover, altloinog an tey if iled Scredioca
supersldeowClaim asTimely Filed byi deid uhrthe, itdebtor wouldi h
inequitable norseqUiaiont dscesrb ta assetimely filed by util
debtoir ogld bhe entitdto Section 726(a)i(2),s
whereaxtent an ey credi clam isghtowoy be entitdt to

section 726(a)(3) aprlA rtwi

e in EndForotno tie shis opnio F-------

Bakupc S 0ge [0 '

ORDE .'>fiiri r

Conclusion

TForthe reasons'atateodaebove, the motion of the United States
to Allow Claim as Timely Filed is denied, but the trustee is j
given no authorization to distribute assets of the estate until
resolution ofthe, debtor's objection to the IRS claim at issue.
To 'the extent the' claim is allowed, it is entitled to payment
pursuant to Section 726(ad(1) land (a)b4). An order will be
entered in, onfom with this opinion.

Dated: November 23, 1992-

Eugene R'. W edof f
Bankruptcy Judgel Fil

ORDER -

this accmascoming Hemto be heard on the motion of the Unted

denied, bunhtteinieiestftefiigoe'rodfte

States of Aamerica to allow a claim of the Internal Revenue
Service.*s timely filed, the court having considered the
arguments of~ the9 parties and otherwise being. fully advised in the
matter,l

'IT IS VEREBY ORDERED,- f or the -[*28) reasons set forth in L
the accompaniying Meoadmo eiin ht the motion -is
denied, but 'that the untimeliness of' the filing of proof of the -

IRS claim does not deprive that claim of priority under 11
U.S.C. 6 726(a) (1).
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Dated: November 23, 1992

EUgene R. Wedoff
Bankruptcy Judge
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IN RE COLE 839 7
Cite as 146 B.R 537 (D.CoWo. 1992.)

o determine 73301." The October 10, 1990 bar date for specified in Bankruptcy Rule 3002(c), the

ervice (IRS) filing claims passed without the IRS or the Bankruptcy Rules further permit the debt-

ers' Chapter debtors filing a proof of claim for the delin- or or the trustee to file a claim "in the

ers entitler quent, taxes+, On IMay 27, 1g9k, thel`'S Ii' "nam'e"'o'of"'he c~riditor, within,30'days after' ', ,

re record did , filed a claim for S2,2024.68 in back -taxes the expiration of the time 'for filing claims

their notices for the 1988 and 1989 tax years,', and 'short prescribed by Rule 3002(c)." 'iankr.R

,ther debtors ly thereafter the government moved for "3004.

oropriate ad- permission to allow the claiL The debtors If neither the creditor nor the debtor has
concurred in the notion. In an order"dated timely filed a proof of claim. and the credi-

I.explain, whylyfildo prouofrl em
s was unrea- July 14, 1992, the court denied the govern- tor later seeks permission to do so, the

not have for- ment's motion, reasoning that itihe Court bankruptcy court must look to Bankruptcy.

office Fed. has not been conferred anyR authorit, to Rule 9006(b) to determine whether it may

c),9006(b, lextend the time period for filing proofs of

1ends. 5,, rl4. claim by the creditor," (R' Doc. 22 at 2), grant the cankruptcy co'rt u iscreTiuon'to
-nends. ~~~~~~' relving in pr nmdeision in 'National gat Lebnrpc or iceint

F rele jng in part un mny deeisiof inextend time periods set forth in the rules if

.Ba-nA of C'annda v. Chadderdon in re the request for extension is made before-

-litou Springs, Smart- ICoist)r- t Co),' 138 BR 269 the period expires, or if the failure to act

AD.Colo.1992) within the specified period was the result A;

Dept. of Jus- 11 Legal Analysis. of "excusable neglect." Bankr.R. 9006(b).

A can the Bar Date be Extended When The rule has two exceptions however. The

.lo, Chapter 13 the Creditor H-adNo Notlice? first absolutely prohibit's'extensions of time,,

C 1I] The central question i this-case is with respect to several rules, none of which

whether a creditor who has not received are involved here. Second. enlargement is
wIfahpther a cankrudito whoas not permitted in connection with Bankruptcy

uNION ~~~~~notice of a Chapter 13 bankruptcy case or Rl 02c n te pcfe ue ol

the deadline for filing proofs of claim must Rule 3002(c) and other specified-rules `onI2

be permitted to file a late proof of claim to the extent and under the conditions stat-

adge. is conficting auth IS this s ed in those rules '' Bankir-R 9008b)(3)
ThereIis cnflicing athoriy issue. Thus, " a] majority of courts. agree that the

al, the federal In mN opinon, however, the better rea- bar dat forCte 7 and Chapte 13

to reverse the. soned cases hold that the notice require- bardate for Chapter 7 and Chapter 13

Jenying its mo- ments of the Code and Rules, due process proofs of claim cannot be extended for

of claim. The and fundamental fairness all require the excusable neglect," since it is not one of

Sandra L. Cole, allowance of late proofs of, claim in these the exceptions listed in Rule 3002(c). In re

s position. The circumstances. Smartt Constr. Co. 138 B.R. at 271.

under the Bank- The Bankruptcy Code 'does not specify The bankruptcy court below relied on

.ve discretion t the time limit within which a creditor must this principal to deny the governments mo-

file an untimely file a proof of cim See United States l tion to allow its late-filed claim. In doing

ne government's Cardinal Mine Supply, lIc., 916 F.2d so, it dismissed the government's reliance

Id that the facts 10i7, 1088 (6th Cir.1990); 11 U.S.C § 501. on another case nearly identical on its

adequately pres Instead, those limits are set forth in the facts, In re Johnson. .95 B.R 197 (Bankr.

rocess would not Bankruptcy Rules Bankruptcy Rule D-Colo.1989). The court rejected In rei

oral argument. 3002(c) requires a proof of claim in a Chap- Johnson as persuasive authority because it i.t

ter 13 case to be filed "within 90 davs after was handed down before m! decision in In

the first date set for the meeting of credi- re Smartt Construction Co.. apparently

-nple. The Coles tors called pursuant to § 341(a) of the reasoning that the former as abrogated

tition on May 25, Code." In addition, the rule lists six excep- by the lattert (See R. Doc 22 at 2 n I

s they listed the tions for which the 90-day period does not That concusion is flawed

ce as holding . a apply. none of which Pare relevant to this In In re Smartt (onstructlon Co. the

linquent 1988 and case. Sce Bankr.R 3002(c)(IHG) If a debtor company and its principal officer

address given for creditor fails to file a claim within the time filed separate Chapter ' bankruptcy pro-

;x:id on the certifi- I The govcrnmeni states that claim consisicd (of rcflct 'a claim in thC Lomllbined zinoiiil It

debtors' motion to a priurii% claim of Si871.89 and an unsecured S2024.8S. no\ S202?- fS.

"IRS. Austin TX generat claim of SI5299, though qqs, figurer,

,.~ ~ - .
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840 14" BANKRUPTCY REPORTER

ceedings- See 138 BR at 2M. Fie Reso- excusabke nelect See nL at 202 & n 13 mitted to fil,

lution Trust Corporation (RTC), as receiver Nevertheless, the court held that "under so promptly

of a savings institution which was a credi- truly extraordinary, compelling circum- CY" 916 F.'

tor in both cases, filed a timely proof of stances" a late filed claim could be allowed in Cardinal

claim only in the officer's case but failed to Id. at 202. The Johnson court concluded the IRS' tar

do so in the corporation's case. The RTC that "[jack of timely and meaningful no- ution. The

argued that its failure was excusable ne- tices, i.e., due process, fulfills the requisite the fis

glect because, while it had received the stated above that upon a showing of ex- the cirst mec

appropriate notice triggering the time peri- traordinary and compelling reasons, the pe- th e ourt rec

od in the officer's case, it did not receive nriod of time might be extended within usenot a pe r

the notice in the corporate case despite which a creditor may file a proof of claim " held that "ba

adequate internal mail-handling proce- Id at 203. the notice re

dures. The bankruptcy court agreed a~nqd ' ,12,1 1 don't-flnd the decisions in In re quired that ti

granted the RTC's motion for approval f Sma'tt Cotzs'cton and In re Johnson Wed arrd no

the late claim See id at 2S70-.'1L to be in conflict, the facts of the two cases unsecured cia

On appeal, I reversed, holding that the are different, In Smartt Construction. Other court

provision of Bankruptcy Rule 9006(b)(1) the notices of possible dividend, triggering creditor with,

permitting extensions of time for excusable the claims filing period, were properly ad- bankruptcy pr

neglect was inapplicable to a request for an dressed and mailed to the RTC in both of claim in sirr

extension of time to file a proof of claim related bankruptcy cases, but for unknown I Kilbarr v. Ge

under Rule 3002(c) Id at 271 In a foot- reasons the RTC did not receive one of the Remington R.

note, however, I indicated one situation in notices The debtor complied with the no- Cir.1988), Re

which this inflexible rule would not apply, tice requirements of the Code and Rules, Constr. Co_,

explaininmg the error, if any, occurred after the notices 1984), In re f
This was not a situation in \hich the were mailed In contrast, in Johnsoni the F.2d 111 (3d

creditor had no notice of the bankruptcy debtors sent notices to the IRS at a general Beach Entee.
proceedings orwhere there had been no address. The Johnson court ruled that (Bankr.D.Del.l

attempt to serve notice of the bar date. this notice was "simply not sufficient in a tor with no r

In such circumstances, failure to extend pending bankruptcy case, particularly constitutionallh

the bar date could result in denial of due where taxes are at issue and in dispute ' claim) The ba

process. See In re Harbor Tank Stor- 95 B.R. at 203 m. 15. The question in ed the Tenth C

age Co., 385 F.2d 111, 114 (3d Cir.1967). Johnson was whether the debtors complied Electrzc and r

Here, it is undisputed that Otero, and its with the notice requirements under the involved Chapt,
successor the RTC, had notice of SCC's Code and Rules, not whether the creditor's Bankruptcy Ac
bankruptcy and that the NOPD was failure to act on the notice was excusable rules for exte

mailed to all'creditors. including Otero. neglect This holding squares with Smartt proofs of Clair

Id. at 272, n. 6. Construction's recognition that due pro- Bankr.R 3003,

In contrast, in In re Johnson, despite cess requires the creditor be permitted to to file late pr(

earlier contact by a local IRS revenue offi- file a late proof of claim when it t-as not neglect). The

cer, several notices in the debtors' bank- been given adequate notice of the bank- lowance of the

ruptcy case were mailed to the IRS at ruptcy proceedings through no fault of its cases, however,

"Ogden, Utah 8-4201 " In addition, the own. In this sense, "adequate" means suf- but due process

Chapter 13 Trustee's notice of bankruptcy ficienr to satisfy the requirements of -due "firmed this viev,

filing, which established the date of the process or fundamental fairness. See, e.g., Smia

first meeting of creditors and the bar date Courts have permitted the IRS and other tinez), 51 B.R

for filing proofs of claim, was never mailed creditors to file a late proof claim in similar 1985) (noting ap;

to the IRS. See 95 B.R. at 198. Ruling on circumstances. For example. in l United ric and Harbor

the debtors' objection to the IRS' late proof States v. Cardinal Mine Supply, I7c. the 13 cases); In
of claim, the bankruptcy court acknowl- court held that "[d]ue process and equita- (Bankr.S.D.N.Y.:

edged that Rule 9006(b)(3) prevented the ble concerns require that when a creditor 2. Section 13Z8(a)

court from allowing the untimely filing of a does not have notice or actual know ledge applicable to dzt

proof of claim where the creditor alleges of a bankruptcy, the creditor must be per- exceptions conta.
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mitled to file tardl'i! when the creditor does den, 146 B R_ 557 (Bankr I) .Minn 192) (Lar-

d adt 20h ''nder F od at 1 9 of the bankrupt dilk-filed Chapter 13 claim not precluded !2

c '916 F 2d at 1089 The court's holding section 501 or Bankr-R 3002)
ompelling circum- I In Cordina!7 A Mine concerned the priority of

n could be allowed the IRS' tardy claim in a Chapter 7 distri- In ontrast the court In hi re Global

.n court concluded bution The IRS was not listed as a credi- Precious Metals, Inc., 143 EBR 204 (Bankr

nd meaningful no- tor in the case and did not receive notice of N.DlIl 1992,. discounted the analysts of the
ulfills the requisite as ad idno rcevenoic o

ulfills the requisite the first meeting of creditors Although Cardinal Mine and related cases Con-

a showing of ex- the court recognized that the government trary to the assumption in Cardinal Mine

.ng reasons, the pe- is not a person entitled to due process that the creditor is deprived of property if

e extended within under the Fifth Amendment, id at 1089, It not permitted to file a late proof of claim,

2 a proof of claim held that "basic principles of justice" and the Global Precious Metals court noted

the notice requirements of the Code re- three sections of the Code which protect

decisions in In re quired that the IRS late-filed claim be al- the creditor (1) section 726(a){(2pC) which

nd In re Joh nison lowed and not subordinated to non-priority allows the creditor to participate in a Chap-

-ts of the tv o cases unsecured claims, id at 1092 ter 7 distribution despite a late filed claim

-rt( Cornstru CtiOn Other courts likewise have permitted a if it did not have notice of the proceedings

jividend, triggenring creditor without adequate notice of the (2) section 523a)(3. which exempts from

were properlk ad- bankruptcy proceedings to file a late proof discharge claims not listed or scheduled.

the RTC in both of claim in similar circumstances- See. e.g., and (3) section 50-1(c) which authorizes the

*s. but for unknovn K1 ilbarr t General Servs Admin (In re trustee or the debtor to file a proof of

t receive one of the Rem ingtor, Rand Corp). 836 F 2d 825 (3d claim on behalf of the creditor who does

mplied with the no- Cir 1988) Reliable Elec Co. v Olson not timel file See id at 206

,e Code and Rules Constr Co, 726 F.2d 620. 623 (10th Cir.

-ed after the notices 1984). In re H~arbor Tank Storage Co. 38O While the court's analysis in Global Pre-

ast. n Johnson the F 2d i11 (3d Cir 1967) cf In rC Deey Cious Metals is helpful in connection with d

-he IRS at a general Beach Enter. Inc.. 110 B R 681, 684 case proceeding under Chapter , it is nont

n court ruled tnat (Bankr-D Del 1990) (recognizing that credi p-rsuasve in the Chapter 13 contex;

V not sufficient in a tor with no notice of bar date may be First, section 726a)(2i(C) is not applicable

case, particular)> constitutionailv entitled to file late proof of in a Chapter 13 case, and there is no similar

;ue and in dispute ' claim) The bankruptcy court below reject- treatment gixing recognition to tardil-fled

The question in ed the Tenth Circuit's decision in Reliable claims in Chapter 13 Likewise, assuming L

the debtors complied Electric and related cases because they a Chapter 13 debtor receives a discharge

irements under the involved Chapter 11 reorganizations (or the under section 1328(a) of the Code, which

hether the creditor's Bankruptcy Act equivalent) for which the grants the debtor a discharge after all pay-

-iotice was excusable ruiles for extensions of time for filing ments under the plan have been made, cer-

squares with Srnartt proofs of claim are different See. .e.g tamn provisions of section 523 excepting

nation that due pro- Bankr.R 3003' 9006(b) (permitting creditor debts from discharge do not appl- Section

Jitor be permitted to to file late proof of claim for excusable 523 pertains only to discharges under sec-

aim when It has not neglect) The rationale supporting the al- tion 1328(b), which grants the debtor a

notice of the bank- lowance of the late proofs of claim in those discharge in hardship and good-faith

rough no fault of ItS cases, however, was not excusable neglect, cases 2 For example. section 523(a)(ll ex-

adequate" means suf- but due process Other courts have reaf- empting priority claims from discharge

requirements of due firmed this view in the Chapter 13 setting would not apply, nor would a creditor

tal fairness See. e.g. Smith r. Martinez (1in re Mar- whose debt was neither scheduled nor list-

ted thirness Randothertinez), 51 BR 944 947 (Bankr-D.Colo. ed be protected by section 523(a)(3) But

proof claim in similar 1985) (noting applicability of Reliable Elec- see In re Glou. I i1 B.R 209. 217 (Bankr

example, in sUnited tnc and Harbor Tank Storage in Chapter N:D Ind.1990) (noting that creditor without

ine Sxa pply. m ncthe 13 cases) 17i re Barnett, 42 B R 254 notice of bankruptc\ proceedings protected

e process and equitar (Bankr.S D N-Y 1984), cf in re Hausla- from deprivation of due process by section V

that when a creditor 2- Section 1328(a) of the Cudc. however, makcs (9) of section 523 See II U S C § 1328(a)(2)

or actual knowledge applicablc, io dischar-ges granted ihereunder the These excepiions are noi rele~ani herc K
ex.epions contained in subsections (5) (8) and

creditor must be per
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523(a)3) if discharge granted under section thwarting their ability to file timely proofs appropria
to the ati

1328(b)). of claim. Since a proof of claim must be to or

13, 41 Finally, a debtor contemplating a filed in order for a claim to be allowed,cestto
successful completion of plan payments un- these creditors would not be entitled to local COL
der Chapter 13 has little incentive to file a payments under the plan and their claims _ In ;
proof of claim on behalf of a creditor under would be discharged after consummation 203 InrX
section 501. The purpose of section 501 is of the plan under section 1328(a). Unlike r
to protect the debtor if the creditor's claim cases under other Code chapters, no back subject tX
is nondischargeable, so that it may provide door provisions under Chapter 13 otherwise should pL
for payment of the claim in full or in part allow the creditor with no notice to partici- timely an
under the plan, rather than having to repay pate in distributions. For these reasons, a ment ager
the entire debt after the case is closed, creditor who has received no notice in a Id
See In re Johnson, 95 B.R at 199 n. 4 As Chapter 13 case should be entitled to file a In conti
explained in Daniel v. United States (In "e late proof of claim, notwithstanding the court heid
Daniel), this section is permissive, not p"rvisions of Bankruptcy Rules 3002(c) and ien Th,
mandatory: 9006(b). notices to

Section 501(c), which allows the debtor or on a cole
the trustee to file a proof of a creditor's B. Was the Notice Defective? the agenc
claim when the creditor does not file a [51 A second issue in this appeal is The IRS
timely proof of claim, is permissive only whether the notice provided to-the IRS, have been
There is nothing in the statutory scheme mailed to one of its service centers, was required in
to suggest that debtors must file claims effective. The Bankruptcy Rules provide collection c
for creditors in order for the debts to be little guidance. Rule 2002() is the only file a proo
discharged under the liberal discharge rule that speaks of notice to the United the [RS'
provisions of § 1328(a) States The provisions of that rule concern quired of

107 B.R. 798, 803 (Bankr N D.Ga 1989). only Chapter 11 cases, commodity broker ings apphe
More important, although Chapter 13 re- cases, and cases involving a debt to the 107 B.R. al
quires the plan to provide for payment in United States other than for taxes. Noth- IRS at the
full of all prionty claims. "only pnority ing in the rule requires notice to be given earlier con
claims actually filed must be paid. If a to the IRS in every Chapter 13 case as in der the circ
plan provides for payment of a priority Chapter 11 cases, see Bankr.R. 2002U}(3), "cannot be
claim and that claim is not paid only be- or specifies generally where or to whom cacies of t
cause it was never filed by the holder of the notice must be sent. "Since the Bank-
the claim, the claim is dischargeable under ruptcy Rules ... do not contain any provi-Here, the
section 1328(a)." 5 Collier on Bankruptcy sion dealing with where to send notice to indicate wh
T 1322.03 at 1322-7 (L. King 15th ed. 1992); the IRS in a Chapter 13 case, the Court's to the IRS
see also Ledlin v. United States (In re inquiry is hrnited to whether the specific they had kr
Tomilan), 102 B.R. 790, 795-97 (E.D.Wash. notice given in this case was fair address. L
1989), affd, 907 F.2d 114 (9th Cir.1990); In sonable under the circumstances." In re not explain
re Ryan, 78 B.R. 175, 178 (Bankr. Daniel, 107 B.R. at 801. service cent
E.D.Tenn.1987). Consequently, a debtor The two cases most closely on point on why the ce:
gains little benefit by filing a proof of this issue are In re Johnson and In re the notices
claim to protect a creditor whose interest Daniel. In Johnson, as in this case, no- In re Danic
will ultimately be discharged. For this rea- tices were sent to the IRS at a general however, th
son, section 501 gives scant protection to a- address. As noted above, the bankruptcy portunity to
creditor who fails to file a proof of claim court found that this notice was simply not since the ba
because it was deprived of notice. reasonable under the circumstances The no discretior

In light of the different posture of Chap- court's conclusion was "derived from rath- even for lac
ter 13 cases, affirmance of the bankruptcy er obvious deficiencies such as Debtors fail- 3. The coun

court's ruling could result in dangerous ure to mail their Amended Plan, Motion to the bankrup

precedent. Debtors would not be encour- Confirm (Amended) Plan, and Notice of special instrt
I- aged to give proper notice to creditors, Hearing . to the IRS at (a) a specific,
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appropriate IRS office address, preferably Consequently Sbecause of the meager

,e timeld proofs to the attention of (i) a designated depart- record, I cannot determine wbether the IRS

claim must be ment or (ii) an authorized Revenue Offi- had effective notice i this case if I fol-

to be allo-ed. cer's attention, or (b) in accordance with low the rationale of l; re Johnson, notice

be entitled to loca] Court requirements "I 95 B.R. at sent to a general IRS address, standing

-nd tieir claims 203 In addition, the court reasoned that alone, is unreasonable On the other hand

- con3Summatin I because notice to the government is often if the only address the debtors had when
1328(a) Unlike subject to specific requirements, debtors they filed their case was that of the region-
apters ino back should pay special attention to "insure al service center and the IRS could have
ter 13 otherwise timely and meaningful notice to govern- forwarded the notice to the correct division,

notise tesons par !ment agencies, as well as other creditors " under the reasoning of In re Danzel. this
I these reasons, a Id notice may have been fair and reasonable

no notice in a under the circumstances" See id.

entitled to file a in contrast, in Daniel, the bankruptcy III Conclusion

ithstanding the court held that notice to the IRS was suffi-

kules 3002(c) and cient- There the debtors sent bankruptcy In my opinion, contrary to the bankrupt-

notices to the IRS at the address provided cy court's view, the strict limits on exten-

on a collection notice they received from sions of time for filing proofs of claim do

,tiL~e? the agency before filring for bankruptcy not apply to a situation where the creditor

this appeal is The IRS argued that the notices should ihas had no effectve notice of the proceed-
thist appea IR have thi sent to it d rid dir-ectoringsor thes arou d ae Ac hus.gly I REVEtffRSE

icc centers w as required in Chapter 11 cases, and not to it on ti n Aordingly. I R
provide ~~~collection office, which had no author-its to anREADfraeerigndaet-

cx Rules minate ion by the bankruptcy court whether
file a proof of claim The court rejected

'02t th Is the onnotice to the IRS as fair and reason

ce to the United the IRS' contention that the notices re- ntc oteISwsfi n esn

that rule concern quired of debtors in Chapter 1I proceed- able under the circumstances

IommoditN broker ings applied in a Chapter 13 proceeding

Ig a debt to the 10 B R at 800. It held that notice to the >l

for taxes Noth- IRS at the collection office indicated on ll I
Inotice to be given earlier correspondence was sufficient un-

Iuter 13 case as in der the circumstances and that the debtors

ankr.R 2002(J)3), - cannot be charged with knowing the intri-

here or to whom cacies of the organization. Id. at 801

-Since the Bank- In re Joe Earl COOPER and Janice
Herethereis nohingin th recod toLee Cooper. Debtors.

contain any proio- indicate whv the debtors sent their notices
n-otice erthr i ntin n h rcrd BankruptcN No. S9-B--10175.--A.

to send to ~~~~the IRS at its service center or whether
case, the Court's they had knowledge of a more appropriate United States Bankruptcy Court,

-,ether the specific address. Likewise, the government does D_ Colorado.
was fir an rea-not explain why the debtors' use of the Ot2 92

|mstrances hI re service center address is unreasonable or Oct 22 1992|

- l |v whe the center could not have forwarded

closely on point on the notices to the appropriate office. See After debtors' Chapter 7 petition was

ohiOion and hi re In re Daniel. 1&7 B.R. at 801 In fairness, converted to Chapter 1l creditor moved to

as in this case, no- however, the parties did not have the op- dismiss. The Bankruptcy Court granted
I IRS at a general | portunity to create a record on this issue, the motion On remand. 139 BR. 736, the

yve. the bankruptcy| since the bankruptcy court held that it had Bankruptcy Court, Sidney B Brooks, J.,
i itice was simpi> not no discretion to consider a late-filed claim, held that debtors' delaN nondisclosure, and
|ircumstances. The even for lack of notice. bad faith justified sanction of dismissal

'derived from rath-
zuch as Debtors fall- 3. The court further indicated that the clerk of or Revenue, and thai tho!e instructions were at

,ded Plan, Motion to spccial instructions regarding proper mailing of ai itB

|'Ian. and Notice of noices to the IRS and the Colorado Departmcnti

ZS at (a) a specific.
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the clerk will schedule new pretrial confer- Bankr.Proc.Rules 3004, 9006(b)(1). 11 Rules Bankr.Proc.P
ences for the remaining issues. U.S.C.A. 

U-S.C.A.
_ 4. Bankruptcy e=2900(l) II. Bankruptcy e=( I -S TOnly debtor has standing to bring mo- Bankruptcy Cotion for extension of time for debtor to file equitable powers irclaim for creditor. Fed.Rules Bankr.Proc. authority to the coRules 3004, 9006(b)(1), 11 U.S C.A.'

5. Bankruptcy S2363 
John A. Ruttan,Public policy favors bankruptcy debt- debtors.In rec Jose & Cynthia DUARTE, Debtors. or's fresh start. 
David A. Ayon,Bankruptcy No. 91-50420C. 6. Bankruptcy 32896 

creditorUnited States Bankruptcy Court, Debtor or trustee may file claim forW.D Texas, any creditor who has not itself filed claim DECISION ANDSan Antonio Division by time of first meeting of creditors, butOct. 1, 1992. debtor or trustee must do so within 120 TIME TOdays of that date, up to 30 days after LEIF M CLARKdeadline for creditor to file claim. Fed-Bankruptcy Court, ~o Ru.e Bankruptcy Ru8le ab002(c),e3004edca
Creditor filed motion for extension of Rules Bankr Proc Rules 30 02(c), 3004, 11 creditor Adolph's f

time to file claim in Chapter 13 case. The US.CA 
Extension o

Bankruptcy Court, Leif M Clark, J., held 7. Bankruptcy 19=2891 
above-referenced ca-r

liat creditor was absolutely barred from If creditor files proof of claim within thereof, the court
filng at clim n hape.13cae since time provided in Bankruptcy Rule, credi- should be denied.creito di no saisf an oftheS~xex- tor's claim will supersede claim filed byceptions contained in Bankruptcy Rule debtor or trustee on behalf of creditor JURISIMotion demied Fed.Rules Bankr.Proc.Rules 300 2(c), 3004, The court has jun11 U.S.C.A. 

ter pursuant to 28 U1. Bankruptcy 2900(1) 8. Bankruptcy e-2900(1) U.S.C. § 501(c). Thi~
Bankruptcy Rule on time limits for Debtors have heavy burden to meet in ceeding as definfiling proof of claim in Chapter 13 case is order to establish cause and excusable ne- 157(b(2XA)

absolute bar to late claims, unless one of glect for filing claim for creditor afterthe six exceptions contained within Rule is deadline imposed by Bankruptcy Rulemet, or denial of due process can be demon- Fed.Rules , Bankr.Proc.Rules 3004, Jose and Cynthiastrated. Fed.Rules Bankr.Proc Rule 9006(b)1), 11 U.S.C.A filed for relief undE
3 002(c), 11 U.S.C.A.; U.S.C.A. Const. 9. Bankruptcy 2290001) Bankruptcy Code oAmends. 5, 14. 

Debtor's mere inattention to process . Adolph's Furniture ('2. Bankruptcy -2900(1) for filing proofs of claim for creditors is toroftheestate. AdBankruptcy Rule allowing court to en- not excusable neglect," and merely listing nally scheduled by tlarge time for taking action is not available creditor's claim in schedules is not "cause," Ha to "
to relieve creditor from time limitations for for filing claim for creditor after deadline ding [the] matter," iI filing claim in Chapter 13 case. Fed.Rules imposed by Bankruptcy Rule. Fed.Rules proof of claim in the1 iy~ Bankr.Proc.Rules 3 002(c), 9006(b)(3) 11 Bankr proc Rules 3004, 9006(b)(1), 11 ner.
Bankr.Proc.Rules 3002(c), 9006(b)(3), 11 U.S.C.A. 

Adolph's filed the-ir
U.S.C.A. 

See publication Words and Phrases for extension of time (3. Bankruptcy e2900(l) for other judicial constructions and ing that the failure tcIf debtor fails to file claim for creditor definitions of claim resulted frowithin time provided by Bankruptcy Rule, 10. Bankruptcy e2900(l) 
employee document r

debtor may request extension after the "Excusable neglect standard" is un- 1. Similar motons werfact, if debtor can establish cause and dem- available to allow creditors to file untimely v other cases, evidently
onstrate excusable neglect Fed.Rules proofs of claim in Chapter 13 cases. Fed hired a law firm to he
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Cite iat 146 B.R- 9S8 (Bkrtcy.W.D.Tex- 192)

9006(b)(1). 11 Rules Bankr.Proc.Rules 3002, 9006(b)(1), 11 of Bankruptcy.' Adolph's argues that
U.S C A creditors will not be prejudiced by an ex-
11. Bankruptcy <5-2125 tension of time, because the debt was in-

dingto bring mo- Bankruptcy Court cannot exercise its cluded in debtor's schedules. The debtor
ding to bring mo-equitable powers cannot eerogationfspecfits agrees, for the same reasons. Thetrustee
for debtor to file equitable powers i derogation of specific has taken no position on the issue.

Jules Bankr Proc. authorty to the contrary.
U.S C.A. ANALYSIS

John A Ruttan, San Antonio, Tex., for [i1 Section 501 of the Bankruptcy Code

bankruptcy debt- debtors provides in pertinent part that:
David A Ayon, San Antonio, Tex., for (a) A creditor or an indenture trustee

creditor may file a proof of claim

av file claim for
itself filed claim DECISION AND ORDER ON MOTIONotef crledtos buti TO ALLOW FOR EXTENSION OF (c) If a creditor does not timely file a

do so within 120 TIME TO FILE CLAIM proof of such creditor's claim, the debtor
or the trustee may file a proof of such

:o 30 days after LEIF M CLARK, Bankruptcy Judge. claim.
file claim Fed CAME O.N for hearing the Motion of It U.S.C. § 501 (1992). The time limits for
3002(c), 3004, 11 creditor Adolph's Furniture to Allow for filing a proof of claim are set by the bank-

Extension of Time to File Claim in the ruptcy rules which implement Section 501.
above-referenced case. Upon consideration See Fed.R.Bankr.P., Rule 3002 (proof of

f of claim within thereof the court finds that the motion claim in cases under Chapters 7 and 13);
ptcy Rule, credi- should be denied. Rule 3003 (proof of claim in cases under
je claim filed b% Chapters 9 and 11), Rule 3004 (proof of
-half of creditor JURISDICTION claim filed by Debtor or trustee); Rule
les 3002(c), 3004. The court has jurisdiction over this mat- 3005 (proof of claim filed by guarantor or

ter pursuant to 28 U.S.C. § 1334(b) and 1 codebtor). In a Chapter 13 case, an unse-
U.S.C. § 501(c) This matter is a core pro- cured creditor must file a proof of claim

jurden to meet In ceeding as defined in 28 U.S.C. within ninety (90) days after the first date
and excusable ne- § 157(b)(2)(A) set for the meeting of creditors. Ruleord ecritrafterne 3002(c), Fed.R.Bankr.P. (1992). Subsection
orcreditor after BACKGROUND(c) also defines the limited circumstances

under which the court may extend the time
c.Rules 3004, Jose and Cynthia Duarte ("Debtors") within which to file a proof of claim. The

filed for relief under Chapter 13 of the United States, a state, or a subdivision may
Bankruptcy Code on February 4, 1991. obtain an extension, if they request the

Jntiofl to process Adolph's Furniture {"Adolph's") is a credi- extension before the expiration of the time
n for creditors is tor of the estate Adolph's claim was orgl- period. Rule 3002(cyl). An extension may
andmeesly olisting nally scheduled by the debtors; however, also be granted to infants and incompe-ae snd t merely , due to "confusion by the employee han- tents (or their representatives). Rule

tor after deadline dling [the] matter," Adolph's did not file a 3002(c)(2). A creditor who, as a result of a
Rule. Fed.Rules proof of claim in the case in a timely man- judgment, is determined not to be a se-

9006(b)(1), 11ner. cured creditor may file a claim as an unse-
Adolph's filed the instant motion to allow cured creditor within thirty days after that

is and Phrases for extension of time on June 5, 1992, alleg- judgment. Rule 3002(cX3). Claims arising i
structions and ing that the failure to timely file the proof from the rejection of executory contracts

of claim resulted from the failure of an may be filed outside the 90 day time frame,
1I) employee document relating to the Notice as the rejection may itself not occur within

standard" is un- 1. Similar motions were filed in a number of bankruptcy cases. The decision in this case
rs to file untimely other cases, evidently shortly after Adolph's controls the disposition of Adolph's motions in
ar 13 cases. Fed hired a law firm to help It with collections in the other cases
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that time frame Rule 3002(c)(4).2 If a tions specifiedjndule 30 02(c) Glow, 1I1 In addition to tht
creditor does not come within one of these B.R. at 214, Shelton, 116 B.R at 455, which late claim,
listed exceptions in Rule 30 02(c), the court Bowers, 104 B.R. at 363 tional chapters
has no authority to extend the time within (3, 41 All is not lost for Adolph's, how- late claims also u
which to file a proof of claim. See In re ever, provided it has the cooperation of the ttoso teGlow, I1I B.R 209, 214 (Bankr.N.D.Ind. debtor or the chapter 13 trustee. Rule to rely on having
1990), see also In reShelton 116 B.R. 4,53 3004 permits a debtor or trustee to file a sets of the estate
455 (Banki-.D Md.1990); hI re Bowers, 104 proof of claim on behalf of a creditor up to timely participatkB.R 362, 363 (BankrD-Colo.1989); Ifl re thirty (30) da-, z after the expiration of the 30 02(c), with its StWilt,1849 R 480, 481-82 (~ankr.N.D.Ohio thtime provided for a creditor to do so in exceptions, foste
1988) None of the six exceptions estab-Rue 3002. Rule 3004, tnterestingly, is prompt administlished by Rule 30 02(c) apply to Adolph's not one of the rules listed undere "en - treatment of credsituation here The instant motion is not a largement not permitted" or "enlargement the distributional
motion filed by the United States; Adolph's limited" exceptions to Rule 9006(b) See statute of limitsdis not an incompetent person or an infant; Rule 9006(b)(2), (3). Thus, if a debtor fails trustees who adr
the claim at issue did not result from an 

tors looking forentr- of judgment determining Adolph's provided by Rule 3004, the debtor may cases may rely
not to have a securit' interest, the claim request an extension aftr tdoes not arise from a rejected executory debtor can establish cause and dem 6 nsra te 15-71 Yet late
contract, and this is not a chapter 7 case- excusable neglect. Rule 9006(bg1) Obvi. debtors out of t
Rule 3002(c) on its face forecloses Adolph's ously, only the debtor has stoaiding to excusable neglectmotion- bring such a motion, however. Fed.R Bankr.P- (112} Adolph's argues that the court can Adolphs argues that the excusable ne-just as publc poiextend the time for filing its claim under glect standard of Rule 9006(b)(1) should be infants and incorn
Rule 9006(b) That rule indeed permits the available to creditors as well, especially in mental entity, so
court to extend deadlines, for cause shown the case of claims which ha -e orginally favor a debtor'sIt even permits relief from a deadline after been scheduled by the debtor anvway Ob- start can be jeolthe fact if the falure to act was the result viously, the court is not free to accept failing to file a pr
of excusable neglect. However, Adolphs' invitation, for the rule expressly Advisory CommitThe court may not enlarge the time for prohibits it Fed-R.Bankr.P. 9006(b)(3), see observe thattaking action under Rules 1007(d), also In re Stern, 70 BR. 472, 475 (Bankr [ijt is the policy

1017(bX3) 2 0 03(a) and (d), 7052, 9023, E.D.a. 1987). 
estates should t

and 9024. 
Moreover, there is a principled reason for benefit of creditFedR.Bankr.P. Rule 9006(b)(2). Further- the disparate treatment of Rule 3002(c) and dshrebltRule 3004 in Rule 9006(b) Both chapter 7 their estates haNThe court may enlarge the time for tak- and chapter 13 are structured to foster discharged debts

ing action under Rules 1006(b)(2), prompt resolution of claims and equally saddled with hia
1017(e), 30012t(c), 4003(b), 4004(a), 4 007(c), prompt satisfaction of those claims.3 The taxes, which ret
8002, and 9033, only to the extent and excusable neglect standard tends to under- the failure of c
under the conditions stated in those mine the prompt and efficient administra- chargeable claim.
rules. 

tion of such cases, especially because both and receive distFed.R.Bank.P. 9006(b)(3) (emphasis added). chapters are essentially distributional in na- result is that the
Thus, Rule 9006(b) is expressly not avail- ture. Once distribution has begun, it is important benef
able to relieve Adolph's from the limita- difficult to alter the pro rata an) fault or omis2. There are two more exceptions, but they applh1 4. This is easy to see in Chapter 7 cases, here 

s tha
only to chapter 7 cases Rule 3 0

02(c)(5), (6). the trustee makes a single distribution of re-beng served the3. Chapier 9 and 11 by contrast re not distribu maining assets pursuant to a couri-approxed is important to reco

tionabter9anIzatcona 
s, a fi final report, which spells out the preisc the Rules, that Cha-

rule. Rule 3003. spells out the slightl different amount each creditor is to receive on account of lion. in characterprocedure appropriate for ciaiims filing under its claim A chapter 13 trustee does escrt;a pactce Chapterthose chapters Rule 9006(b) does apply to late the same thing, but does so over time. out 0' a dreds or esen iho,
thfiled claims by creditors in chapter 9 and II fund set up at confirmation. but funded over -.e usuallh compuicriz.

eases. 
life of the plan out of the debtor's earnings l1 clairns catise almo-
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3002(c). G/ou, II1 In addition to the administrative problems Section 501(c) of the Code authorizes a
116 B R at 455; Which late~claimns create for the distribu- debtor or trustee to file a proof of claimo

53 tional chapters of the Bankruptcy Code, for any holder of a claim Although all

for Adolph's. how- late claims also upset the legitimate expec- claims may not be nondischargeable, it
e cooperation of the tations of other creditors, who are entitled may be difficult to determine, fi particu

13 trustee Rule to rel on having to share the limited as- lar, whether tax claims survive d s-
or trustee to file a sets of the estate only with those who have charge. [citations omitted] To eliminate
f of a creditor up to timely participated in the process. Rule the necessity of the resolution of this
-ie expiration of the 3002(c), with its strict deadlines and narrow troublesome issue, the option accorded
-editor to do so in exceptions, fosters these two, goals of the debtor by the Code does not depend
4, interestingly. is rompt administration and even-handed on the nondischargeability of the claim

-ted under the "en- treatment of creditors, and gives finality to No serious administrative problems andno unfairness to creditors seemed to de-
i or enlargement the distributional process. It sets out a
Rule 9006(b) See statute of limitations upon which both velop from adoption of Rule 303, th

us, if a debtor fails ~~~~~~~~~~~~~~~~~trustees who administer cases and credi- forerunner to § 501(c) The authority tLis, if a debto-r fails trseswoamnse ae n rd- file is conditioned on the credtor's fai
itor within the time tors looking for distribution from those

tthe debtor ma'cases may rely ure to file the proof of claim on or before
the first date set for the meeting of

ster the fact, if thecrdtrwihithdaealim us

se and demonstrate 5-71 Yet late claims can be filed by creditors, which is the date a claim mu
e 9006(b)(1) Obvi- dct rs out of time upon a showing of ordiarly be fled i order to be oted n
- has standing to excusatbe neglect Ruies 3004. 9006(b, a chapter 7 case

wue e r. Fed R Bankr P (1991) This is so because, Advisory Commttee note Rule 300 Feq

I R.Bankr P (1992) Thus. the debtor or the
the excusable ne- 3tiu as public policy permits late filings by trustee may file a claim for an% credito1006(b)(1) should be ina~sadicmeeto yagvr- who has not itself filed a claim by the time

well especially In ~mental entitv, so also does public policy Rohsntisl ie llnbtetn
well, especially in of the first meeting of creditors, but the

ch have . originally f Laori ca cebtor's re t debtor or trustee must do so within 12I
htor anyway Ob- start can be leopardzed by a creditor s days of that date (up to 30 days after the

ot free to accept failing to file a proof of claim,. Tusth 3002(c) deadline). See Advisorv Committe

the rule expressly Advimsorv Committee notes to Rule 3004 note to 1987 amendments. Rule 3004 Fed

r.P. 9006(b)(3), see observe that R.Bankr.P. (1992) If the creditor files a
j 472, 475 (Bankr [;It :s the policy of the Code that debtors' proof of claim within the time provided i

estates should be administered for the Rule 3002(c), the creditor's claim will super-

-mncipled reason for benefit of creditors without regard to the sede the debtor's or trustee's By this
)f Rule 3002(c) and dischargeability of their claims After scheme, then, the debtor or the trustee in a
l Both chapter 7 their estates have been closed, however, chapter 13 case can always be assured of
-uctured to foster discharged debtors may find themselves having a claim on file for taxes. for exam-
.aims and equally saddled with liabilities, particularly for ple, even if the IRS has failed to file soon
nose claims 3 The taxes. which remain unpaid because of enough to be included in the debtor's chap-
.rd tends to under- the failure of creditors holding nondis- ter 13 plan
focient administra- chargeable claims to file proofs of claim [8. 91 Rule 3004 has its roots in equity
tally because both and receive distributions thereon. The (i.e., to spare a debtor from being
istributional in na- result is that the debtor is deprived of an deprived of an important benefit of the
has begun, it is important benefit of the Code without Code without any fault or omission on the

7 rata allocation an\ fault or omission on the debtor's part debtor's part ."). It is itself an excep-
and S~ithout any objective of the Code tion to the general- policy which underlles

aptcr 7 cases, wfere- being served therebN. Rule 3002-prompt and even adr!-mn!stra
distr-ibuiion -of re-

10 a court approvcd is mpori3nt lo recigniiLc is did thc drafters o: confus:on in chapter 13 cases a3s h -m 'Snld in
is out the prii'es < :h e R-els that Chapier i3 is essentidll distribu chapter 7 cases

x reccilt or. acrouni of ; n ch3racitr :I- -crgrniiaiional li
i;-' doe n scntial' a--av Cha'pic- 1 ' i t- adbneiii:- h,,n 5. See II U.S C § 702(b) ipe :

o~cr time. ouw r, a ud escji i of'd 01calcs pci mi .'iih "alowed clammns ic choose ~c.u,
bui funded oser the i'a, :oriruikr'. ' 'he r opCrliion Lza-- cc di ine first m ueiing of cr2.*-s-

Jebiors earninr's 1: a,- . .s.ss a c ed a mil' admiini;..-
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tion of the estate for the benefit of credi- specific rule. Observed the Advisory Corn- (Bkrtcy.S.DAtors who have been diligent in protecting mittee: 
Central Ha7their rights. We should not, therefore, be Many rules which establish a time for U.S 306, 70too surprised that another rule of equity, doing an act also contain a specific autho- In re MosklRule 9006(b), which permits relief from rization and standard for granting an 1983) Wherdeadlines for cause upon a showing of ex- extension of time and, in some cases, . to due procecusable neglect, can be applied to the limit the length of an extension. In been abridge"deadline" set by Rule 3004 for debtors some instances it would be inconsistent enforced Uand trustees.' with the objective of the rule and sound New Yord Usam logicoesnotapply tadministration of the case to permit ex- Hartford Ra: ity of creditors to file late claims. A tension under Rule 9006(b)l) ... 299, 301, 97hard and fast deadline for creditor's claims Advisory Committee Note, Rule 9006, Fed stant case, hhas its roots not in equity but in the neces- R.Bankr.P (1992); see also In re Stern, 70 receiving nosity for prompt and efficient administration B.R. 472, 475 (Ba kr.E.D.Pa.1987) (pernit- the motionof the case, untimely creditor claims sim- tng the "excusable neglect" standard of placed the n(ply undermine the distribution process. As Rule 9006(b) to be used to relieve a creditor York and itit is, Rule 3 002(c) does contain a few equi- from the strict deadlines of Rule 3 00 2(c) cannot supptable exceptions, but an "exception" per- would destroy the objective of finalitymitting late claims for "excusable neglect" which Congress obviously intended to pro-would quickly swallow the rule, imposing mote).an administrative cost on chapter 7 and [1o, 11] Given that the plain language Bankruptcchapter 13 cases directly contrary to the of the Rule specifically prohibits a creditor b to late clgoal of "just, speedy and inexpensive deter- from filing a claim after the deadline im- cases, unless

mination of cases" and their "expeditious posed under Rule 3002 unless one of the tained withiand efficient administration," said to be the six exceptions is met, there is simply no denial of cotchief purpose of the bankruptcy laws, basis for an extension of the excusable demonstrateRule 1001, Fed.R.Bankr.P. (1992); see also neglect standard to claims filed by credi deo beenKat/hen v Landy, 382 U.S. 323, 328, 86 tors under Rule 3002; a bankruptcy court accordingly,S.Ct. 467, 472, 15 L.Ed.2d 391 (1966); Bai- cannot exercise its equitable powers in der-
G 2vr 8u.(1Wl)32as gto f eutbepwr ndr time must b,I ley v. Glo-r, 88 U.S. (21 Wall.) 342, 346- ogation of specific authority to the con- So ORDERI47, 22 LEd. 636 (1874); Ez parte Christy, trary.7

44 U.S. (3 How.) 292, 312-14, 11 L.Ed. 603 Several courts have allowed a creditor to(1845). The general authority in Rule file a late proof of claim under circum-9006(b) granted courts to exercise their eq- stances outside the six exceptions listed inuitable powers to relieve parties from dead- Rule 3002(c) where the creditor fails tolines cannot be extended to Rule 3 002(c), receive notice of the pending bankruptcybecause limited exceptions are already case. See United States v. Cardinal Minespecified within the body of the rule; per- Supply, Inc., 916 F.2d 1087 (6th Ctr.1990);mitting the general rule to apply would In re Yoder Company, 758 F.2d 1114 (6th- contradict the specific language within the Cir.1985); In re Barnett, 42 B.R. 254
6. Debtors especially are cautioned to bear in discharge that claim upon completion of thatmind that they will have a heavy burden to meet plan. Debtors would therefore. as a matter ofin order to establish cause and excusable ne course, be expected to review the claims registerglect in order to file a claim for a creditor after to see whether the creditor had filed, and to dothe deadline imposed by Rule 3004. The debtor so early in the process so thai the debtor's plan 8 Said the SRehas 30 days beyond the claims deadline set by could accommodate the claim In re Davis 936 The statutRule 30 02(c) to file a claim for a creditor, but F.2d 771, 774 (4th Cir.1991); see also 11 U.S.C. basic prir

the debtor need not wait until that deadline has 13 7 Meei atn on othsp css snto p runpassed. Debtors are permitted to file claims for § 1327. Mere inattention to to his process IS not opponuicreditors the day after the first meeting of credi excusable neglect," and merely lsting the creddoOtors, if the creditor has not itself already filed. tor's claim in the schedules is not "cause" See City of Neu
Debtors should also have every incentive to file Davis, supra. 

301. The S
a claim for a nonfiling creditor early rather 

Supply thatthan late, as the principle goal is to incorporate 7. In re Mobile Steel Co., 563 F.2d 692 (5th Cir. [tjhe failL
the creditor's claim in the plan and to then 1977). 

vide reli
of a bank
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IN RE HARBOUR LIGHTS MARINA, INC. 963
Clte as 146 B.R 963 (Bki'scyS.D.Ohio 192)

e Advisory Corn- (BkrtcvS D-N.Y.1984) (citing Mullane vt

Central Hanover Bank & Trust Co., 339 In re HARBOUR LIGHTS MARINA,

3lish a time for U.S 306, 70 S.Ct 652, 94 L.Ed. 865 (1950)); INC.. Debtor.

a specific autho- In re Moskowitz, 35 B.R. 750 (S.D.N.Y. F]
for granting an 1983) Where a creditor's basic entitlement E. Hanlin BAVELY, Trustee, Maintiff,

in some cases, to due process under the Constitution has v.
extension. In been abridged, the rule of course cannot be Raymond G. WANDSTRAT,

I be inconsistent enforced U.S. Const., Amend. V; City of et al., Defendants. Li
l rule and sound New York v. New York, Neu' Haven, &
ise to permit ex- Hartford R.R., 344 U.S. 293, 297, 73 S.Ct. Bankruptcy No. 1-91-06086.

6(b)(1) 299, 301, 97 L.Ed 333 (1953).8 In the in- Adv. No. 1-91-231.

Rule 9006, Fed. stantcase, however, Adolph's has admitted United States Bankruptcy Court,

9 In re Stern, 70 receiving notice of the bankruptcy filings; S.D Ohio, W.D.

Pa.1987) (permit- the moton states that an employee mis-
act" standard of placed the notices. Therefore, City of New Oct. 30, 1992
relieve a creditor York and its progeny are inapposite and

tive of finality cannot support Adolph's motion. Chapter 7 trustee filed adversary pro-

itiended to pro- ceeding to contest validity and/or amounts
CONCLUSION of liens asserted by creditors Trustee and

creditors filed motions for summary judg-

e plain language Bankruptcy Rule 3002(c) is an absolute ment. The Bankruptcy Court, Burton Perl-

ohibits a creditor bar to late claims by creditors in chapter 13 man, Chief Judge, held that (1) one credi-

the deadline im- cases, unless one of the six exceptions con- tor had securitv interest in contents of

nless one of the tained within the Rule is met (or unless a barge that had been converted into floating

ere is simply no denial of constitutional due process can be restaurant, but not in barge itself; (2) §
)f the excusable demonstrated). None of the six exceptions gangplanks did not constitute "equipment"

is filed by credi- have been satisfied in the instant case; subject to security interest; (3) barge con-

bankruptcy court accordingly, the motion for extension of stituted "vessel" under Federal Maritime
:1e powers in der- time must be DENIIED as a matter of law. Lien Act; and (4) creditor was not entitled

3rity to the con- So ORDERED. to maritime lien against barge, where

barge was not used in maritime venture at

iwed a creditor to time of repairs for which creditor lent mon-

m under circum- y. lll

cceptions listed in So ordered.

creditor fails to
nding bankruptcy

- v. Cardinal Mine 1. Secured Transactions -41

)87 (6th Cir.1990); Under Ohio law, creditor could assert

'58 F.2d 1114 (6th security interest in contents of barge that

btt, 42 B.R. 254 had been converted into floating restau-

completion of that rant, even though creditor lacked a duly

-ore, as a matter of signed and executed security agreement,

wI ther ciledais rster owhere evidence of intent of debtor's presi-
had filed, and to do

hat the debtor's plan 8. Said the Supreme Court, cannot deprive those creditors of their sub-

rnm. In re Davis, 936 The statutory command for notice embodies a stantive right not to have their property rights

;): see also 11 U.S.C. basic principle of justice-that a reasonable taken away without notice.,7
to this process is not opportunity to be heard must precede judicial US v. Cardinal Mine Supply. Inc., 916 F.2d at

-rely listing the credi- denial of a party's claimed right 1091. It is worth adding that both of these

s is not "cause. See Ctrv of Nlew York, 344 U.S at 297, 73 S.Ct at cases involved taxing authorities, which are not

301. The Sixth Circuit added in Cardinal Mine protected by the Constitution's Due Process )
Supply that clause. The couns found support for their rul

63 F.2d 692 (5th Cir. Itlhe failure of the Bankruptcy Rules to pro- ings in statutory due process (v hich does extend
side relief to creditors who receive no notice to governmental entities) and "basic principlels]

of a bankruptcy and have no knowledge of it of Justice."
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leaving Debtors with $15,452.21 of equity
in the Property, which is fully exempt un- In re Jonathan L BAILEY, Sr., Individu.
der N.Y. CPLR § 5206(a). See In re Dore, ally and as an Officer of Leigh Exteri-
124 B.R. at 96 (available exemption is less- ors, Inc. and Mary Jo Bailey, Debtors.
er of 1) equity or 2) maximum potential .nkuptcy No. 92-00202.
value of exemption claimed).

United States Bankruptcy Court,Because judicial liens are avoidable un- N.D. New York.
der Code § 522(f(1) only to the extent to
which they impair an available exemption, Feb. 12, 1993.
the Court must determine whether Debt-
ors' equity exemption in their homestead is
impaired by the Bank's liens. To make Chapter 13 trustee moved to expunge
such a determination, the Court must proof of claim dated four days befores*atlowe Corth ju- claims bar date but received by clerk and

[Slubtract the allowed amount of the ju- filed one day after claims bar date. The
dicial lien[s) from the eguity determined Bankruptcy Court, Stephen D. Gerling, J.,
to exist ... If after subtracting the lien held t c h* ~~~~~~held that claim had to be expunged.from such equity there remains a proper-
ty interest which is greater in value than Motion granted.
the available exemption, no impairment
exists. If the deduction leaves equity 1. Bankruptcy ¢2897
which is less than the available exemp- T. B iitc f. n rs li
tion, impairment arises to the extent of s Tilme y mit for filing proofs of claim is
the deficiency. If no equity remains, im- stxictlv construed as statute of Iim-iations

paimen oftheavalabe eempionisbarring late claims. Fed.Rules Bankr.pairment of the available exemption is Proc-Rule 3002c), 11 U.S.C.A.
complete.

Id. (quoting In re Galvan, 110 B.R. at 450). 2 Bankruptcy C2900(l)
In the present case, the Bank's liens total Courts are without discretion or equi-
$10,825.31. If this amount were subtract- table power to enlarge period for filing of
ed from Debtors' equity of $15,452.21, proofs of claim; absent defective notice of
Debtors' equity would be $4,626.90. Debt- bar date, time for filing proofs of claim
ors' available exemption in the amount of may not be enlarged except as prov ided in
$15,452.21 is thus impaired by the entirety enumerated exceptions to rule. Fed.Rules
of the Bank's $10,825.31 of aggregate Bankr.Proc.Rules 3002(c), 9006(b)(3), 11
liens. U.S.C.A.

Therefore, based upon the foregoing, 3. Bankruptcy C2897
each of the Bank's four judgment liens is Creditor's proof of claim in Chapter 13
hereby avoided pursuant to Code case, which was dated four days before
§ 522(fXl). claims bar date but received and filed by

clerk one day after claims bar date, had to
be expunged as untimely. Fed.Rules
Bankr.Proc.Rule 3002(c), 11 U.S.C.A.

4. Bankruptcy e-2897
Filing of proof of claim within pre-

scribed period is condition precedent to al-
S ~ lowance. Fed.Rules Bankr.Proc.Rule

3002(a, c), 11 U.S.C.A.

5. Bankruptcy =2897
In Chapter 7 liquidation, tardily filed

claims of creditors with notice or actual
knowledge of bankruptcy case will be paid

111.
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only after all other claims ahead of it in FACTS

EY, Sr., Individu. pnonty have been paid in full. Fed.Rules On Januarv, 23, 1992 Jonathan and Mary

of Leigh Exteri- Bankr.Proc.Rule 3002(c), (cX6), 11 U.S.C.A_ .To Bailey ("Debtors") filed a joint petition

Bailey, Debtors, ~ ~~~~~~~~under Chapter 13 of the Bankruptcy Code
Bailey. Debtors. 6. Bankruptcy e2129 Ine- Ih~e IC3F 101 I30 tbos ,

92--00202.. anrutc ~219("Code") (11 U.S.C. §§ 101-1330)., DebtorS,
Bankruptcy rules have force of law; Chapter 18 Plan was confirmed by Order of

ruptcy Court, however, in event of actual conflict b the Court dated September 1, 1992. 1r

ork. tween provisions of Bankruptcy Code and Debtors' Schedule F, filed with'th'eirr joint , ,

~~~93. ~~~~~rules, the Code prevails. 28 7U.S.C.A. Itto itdE-e saceio dig n

§ 2075. ~~~~~~~~unsecured non-priority claim in the Samount

7. Bankruptcy e-2900(1) of $30,800.00. On February 14,j '1'992 no-

noved to expunge i Excusable neglect based on external iDting ofacre i
asmailed to all creditors listedinDb'

our days before factor over which creditor lacked control is W tit'on The notice set Jui .iIf!

wved by clerk and inapplicable to justify failure to file timely ors' peingion. Te notice set

is bar date. The proof of claim. Fed.Rules Bankr.Proc. as the last day for the fili nn

en D. Gerling, j, Rules 3002(c). 9006(b), (b)(3), 11 U.S-C.A. Debtors' Chapter 13 case. Erie~$o0

e exp unged. ~~~~~~~~~~~~claim, dat'ed June 4. 1992, was rcid~~
the Clerk of the Court (Clerk")

Mark W. Swimelar, Syracuse, NY, Chap- 192 n a ildothsa a

tver 13 Trustee. Erie's address is listed on Scht 1

Erie M~aterials, 500 Factory Axe I

proofs of claim is Bodow Law Firm, P.C., Syracuse, NYl cuse, N.Y. 13208. This addre'H;l l!

uite of himitations for dbtor; Irwn Malm, o cousel. pears on page one of the mail I p

ed.Rules Banlp-r. !Wi1h;am B. Rosbrook, Syracuse. NY. for which was filed uith Debto '0' '

S.C.A. Erie Materials. Debtors' file contains whated|

form letter from Erie, dated NhI 11E"

iiscretion or equi- MEMORANDUMI DECISION, FINDINGS 1991, u whic is h " I IbIih

eriod for filing of OF FACT, CONCLUSIONS OF p-ar e number ands the ateF )KiA 1
address is: Erie MaterialsPd

nofetice notiaceua of ANDs ORDE 1992.c Thtro ~hCCO 3P4 p e l"ette Bn;r sPt .tha Enl 1

proofs of claim STEPHEN D. GERLING, Bankruptcy Syracuse, N.Y. 13211. _tt

ept as provided in Judge.eapb'~ 
I

rule. Fe.ue .ter is 'what appears to be a pi,

I.9006(b)(3), 11 The within contested matter is before the the eneoethat the notice tB

Court by way of a motion filed on Septem- whic isafixed i to the p denvlp !~IFi

ber 22, 1992, by Mark WV. Swimelar, Chap wihi-afxdt th envelo i

ter 13 Trustee ("Trustee"), to expunge Erie th adrseto" tf -
1

"

aim in Chapter '13Materials, 
Inc-'s ("Erie") claim against the Ades reMtras

four days before esaei h mun f$7429.Syracuse, N.Y. 13211-0476." ~ iH

ived and filed by th muto 2,8.9 that the mailing matrix was u ' (L~i"

s bar date, had to Oral argument was hearid at the Court's Clerk accordingly, as the 500 F ~BIHI'~I

ey. Fed-Rules regular motion term held in Syracuse' 'New neadrsonpgoehs

11 U.S.C.A. York, on November 10, 1992. Thereafter, out arnd replaced by a label, aff 11

the parties were provided an opportunity to re hc er h .. ~ "''

submit memoranda of law. The matter dress.~

-- !aim within pre. was submitted for decision on December 1, ThTrsehacomnd

a precedent to al- 1992. ~~~~~ments to creditors under De~

Bankr.Proc.Rule

JURISDICTIONAL STATEMENT ARGUMENTh

The Court has jurisdiction over the par- Trstecotnd ta pr

tion, tardily filed te and subject matter of this core pro- 3002(c) of the Federal Rules of i~ r

notice or actual ceeding pursuant to 28 U.S.C. §§ 1334, Procedure ("Fed.R.Bankr.P."), ' "'

case will be paid 157(a), 157(b)(1), (bX2A) and (B). ~ in the notice to creditors as"F" 'il '

NMI ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~~~ -1.12
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for the filing of proofs of claim in a Chap- re Wilson', 90 B.R. 491, 493 (Bankr.
ter 13 case constitutes a statute of limit-a- N.D.Ala.1988). None of those exceptions
tions barring the filing of late claims, are applicable here. As the Rule controls,
Since Erie's proof of claim was filed after courts are without discretion or equitable
such date had passed in this case, Trustee power to enlarge the period for the filing
contends that it must be expunged. of proofs of claimn even where the refusal

Relying on the decision and rationale of to grant such an extension might seem
the United States Bankruptcy Court for the harsh under the circumstances. See In re
District of Mfinnesota, sitting en banc, in In Nohle, supra, 93 B.R. at 16 (proof of claim
re HaUSladen, .146 1p.R. 557 . Bpr filed one day late must be expunged); cf.
D.Minn.1992), Erie contends that the date Hoo's & Co. v. Dynamics Corp. of Amer-
set in the notice to creditors is not a statute ica, 570 F.2d 433, 439 (2d Cir.1978) (Chap-
of limitations barring the late filing of ter XI case under the Bankruptcy Act in
claims. Rather, Erie asserts that such date which the Second Circuit stated that "[the]
delineates classification and treatment of clrCogsinaitntoreiefirg
such claims under a debtor's Chapter 13 of valid proofs of claim within the time
plan. Thus, Erie contends that its claim, limits that it has set up is sufficient to
mailed before the date set in the notice, yet preclude us from finding exceptions to
not received by the Clerk and -filed until these rules in the supposed interest of equi-
one day after the date had passed, may not ty.").

F ~~~be disallowed on the basis of being tardily [31 In the matter sub judice. it has not
filed, and must therefore be treated under been. disputed that Erie recerved the not:ct
Debtors' confirmed Plan. to creditors in time to timely file its proof

of claim. Erie was listed in Debtors'
DISCUSSION Schedules, was included in the mailing ma-

(1 It is well settled in this Circuit that trix and was included among the creditors
Fed.R.Bankr.P. 3002(c) is strictly construed to whom notice was mailed on February 14.
as a statute of limitations barring the late 1992. Pursuant to Fed.R.Bank-r.P. 3002(c)
filing of proofs of claim. In re Nohle, 93 the 90-day period to file proofs of claims
B.R. 13, 15 (Bankr.N.D.N.Y.1988) (citations runs from the date set in the notice to
omitted); In re Roberts, 98 B.R. 66-4, 665- creditors for the Code § 341 meeting. See
66 (Bankr.D.VL1989); accord, In re generally In re Little, 74 B.R. 625, 627
Duarte, 146 B.R. 958 (Bankr.W.D.Tex. (Bankr.N.D.NY.1987). Here, that date
1992); cf. In re Benedict, 65 B.R. 915 was set for March 9, 1992, and the last day
(Bankr.N.D.N.Y.1986) (the filing of an ob- for filing claims was set for June 8,21992.
jection to the confirmation of -debtor's Even assuming, arguendo, that Erie re-
Chapter 13 plan within the time set for the ceived the notice later than other creditors
filing proofs of claim was sufficient notice due to having changed its address, and
of the creditor's claim so that submission assuming further that the handwritten
of a formal proof of claim after the bar date on its change of address letter to the
date acted as an amendment thereto). Clerk, February 24, 1992, was also the date

[2] Absent defective notice of the bar on which it received the notice, Erie still
date, In re Dodd, 82 B.R. 924 (N.D.Ill.1987) would have had 105 days from that date in
(holding that a creditor who did not receive which to timely file its proof of claim by
notice of the bankruptcy was entitled to June 8, 1992. Thus, proper notice and due
file its late claim); accord, In re Barnett, process concerns are not in issue here.
42 B.R. 254 (Bankr.S.D.N.Y.1984), the time This background notwithstanding, Erie
limit imposed by Fed.R.Bankr.P. 3002(c) contends that under a rule of law recently
may not be enlarged except as provided by adopted by the Bankruptcy Court for the
one of the six exceptions recognized by District of Minnesota in In re Hausladen,
that Rule. See Fed.R.Bankr.P. 9006(bX3); supra, 146 B.R. 557, its proof of claim
In re Duarte, s-uproM 146 B.R. at 960; In should be allowed for purposes of treat-

E¼. 1



IN RE BAILEY 31
491, 493 (Bankr. Cite as 151 B.R 2S (Bkncy.ND.N.Y. 1993) flment under Debtors' confirmed Chapter 13 mechanism by which this task may be ac~of those exceptions Plan. Thus, the issue to be determined complished. The legislative history tos the Rule controls, here is whether Hausladen marks a recog- Code § 501 clarifies that it was Congress''retion or equitable nizable change of law in this seemingly intention that procedural guidelines, includXeriod for the filing well settled area that should be adopted by ing when it would be permissible or imper-where the refusal this Court For the reasons stated below, missible for creditors to file IIproofs of 1?nsion might seem this Court finds the rationale underlying claim, would govern a creditor's eercis~eqi6fl'stances. See In re the Halasladen decision unpersuasive. the permission granted in Code § 501. hi K>
e16 (proof of clafm Consequently, Erie's proof of claim, which re Wilson, supra, 90 B.R. at 494. theisbe expunged); cf.was filed after the bar date, must be ex- House and Senate reports provide: i[

cs Corp. of A mer. punged. ~~~~~~~~ ~~This subsection is per mnissiv&e Pn'lY7ia d2d Cir.1978) (Chap- H~)au-sladen holds that claims, proof Of does not require filing of a prqofiobf 0l~i+~Bankruptcy Act in
nit to require filing notice to creditors lursuant to Fed. some purpose would be serv2d .: statd that"f the whichanreP fil2ed) aftrte dlatemse agins the b n rdtr tprisfii-n within the time RinrP 02() r lim gis h Rules of Bankruptcy Procedurel r

edinterest ouf eui-o estate which, even in the face of an objec- tice under the law will guide risg suxfcepins to tion based on timeliness must be allowed, to when filing is necessrmdg exceptions to id at 55940, for purposes of classification may be dispensed with. In
and treatment under a Chapter 13 debtor's ever, unless a claim is listed ihr41 cha tei
plan. Id. at 560. In reaching this conclu- 9 or chapter 11 case and ali d hs ir

ju dice, t has notSion, the Hausladen court reasons, in part, result of the list, a proof of cini'
received the notice , that late filed claims must be al]owed be- a prerequisite i tie
rnely file its proof cause lateness is not a ground for disallow- unsecured claimzs. * T .u'e '1 12i;ted in De;:ors' ance under Code § 502b).1 Id. at 55940. Bankruptcy Procedure A-il s]e, ([ t II:n the mailing ma- Further, that because of the fundamental limits, the form, and the prl fnong the credittors difference between the allowance of claims filing, which wi] determin I il l[ lI ll
*d on February 14, on the one hand., and their classification claims are timelv or tardilv i 11 1Z.Bainkr.P. 3 002(c) and treatment under a plan on the other, H i 4 |iproofs of claims Cd 0()adFdRBnrP 02c H.R.Rep. No. 595, 95th Cong. I~FiiI fPf

in the notice to operate independently of one another in (1977), reprinted in, 1978 LIT

341 meeting. See order to provide for proofs of claim that & Admin.News 5963, 6307;74 B.R. 625, 627 are filed out of time. See Id at 560-61. 95th Cong., 2d Sess. 61, rep nlr 'A1 1 II341 meein. 25 e 62 
US.Code Cong. & Admin.News,Here, that date This Court finds that Code § 502(b) and epai added)-E. and the last day Fed.R.Bankr.P. 3002(c) are not independent Phasis

for June 8, 1992. of, or in conflict uith, one another and 14] Thus, Fed.R.Bankr.P. I I I
'o. that Erie re- were intended to operate together in the vides that an unsecured creditoriBE11 1 1 1in other creditors expeditious administration of Chapter 13 proof of claim "in accordanc4]IIits address, and cases where the time frames have purpose- rule for the claim ... to be alil( 1 III1the handwritten fully been abbreviated. In the first in- Id (emphasis added). The Rul]L"l 1Iress letter to the stance, Code § 501 permits a creditor to to certain exceptions, none ofIIIwas also the date file a pro-of of claim but do-es not provide a relevant here. Fed.R.Bank-r.P. ,fIIf ll~ I.i
from that date in 1 . Two other recent decisions cite Hausladen ap- 2. The Bankruptcy Court for thenotice, Ere still Tprovingly for this proposition. These are: In re Minnesota observes that j[rlca t I 1
)roof of claim by Rago, 149 B.R. 882 (Bankr.N.D1l 1992) (avail- 3002(a) and 3002(c) do no xable on WESTIAW at 19,92 WL 410281) and In~ imply that filing with in [sic] tin issue here. re Corporaciwn De Ser'icios Medico-Hospitalar- period is a prerequisite to allow;liiias De Fajardo, Ina~, 149 B.R. 746 (Bankr.D.Puer- Haus~ad~n, supra, 146 B.R. at 559] iithstanding, Erie to Rico 1993) (available on WVESTLAW at 1993 rspect to that observation the pla l I IIe of law recently ~WL 6.453). Both of these decisions, however, e..ak..302a eurstCourta frecethe deal with cases under Chapter 7. which as dis- red..achtecnclusio th2at thatqulres I ij[I'Y Court for the ~~~~~~~~~~~~~cussed infra, involve different concerns than lyreuire the filing of a prTootI iP2re Huldn those addressed in Chapter 13. In dictum, the hflnofapoft yI ~~Rago court implies that this reasoning might te period prescribed under Fproof of claim aloicapial o ae ne hpe 13. 3002(c) as a condition precedent tI t11111I

IrposeS of treat- See In re Rago, supra, 149 B.R. at 884. ~B~
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vides that "a proof of claim shall be filed "[s]ection § 57(n) of the Act provided that
within 90 days after the first date set for . . . '[c]laims which are not filed within six
the meeting of creditors called pursuant to months after the first date set for the first
[Code] § 341....." Use of the term "shall" meeting of creditors shall not be allowed
indicates that in order to participate in a '" Hausladen, supra, 146 B.R. at 559
Chapter 13 distribution a creditor must file (emphasis in original) (citing 11 U.S.C.
a proof of claim within the time limit set § 93(n)) (repealed Oct.- 1, 1979). Former
out in the Rule. In re Nohle, supra, 93 Bankruptcy Rule 13-302(e)(2) implemented
B.R. at 14. this time bar by adopting the time limits on

Code § 502(a) provides that a claim, the filing of claims established by § 57(n)
proof of which is filed under Code § 501, of the Act. Iausladen, supra, 146 B.R. at
will be deemed allowed unless a party in 561 (citing the Advisory Committee Note to
interest objects. The basis upon which Rule 13-302(eX2)). The legislative history
such a party may object are provided in to the Bankruptcy Reform Act reveals,
Code § 502(4b. Untimeliness in filing is not however, that in revising and modernizing
one of them. However, reading these Code the bankruptcy law "nearly all procedural
sections together with Fed.R.Bankr.P. matters [formerly incorporated in the pro-
3002(a) and (c) this Court concludes that in visions of the Act] have been removed and
order for an unsecured creditor's claim to left to the Rules of Bankruptcy Proce-
meet the threshold requirement for allow- dure ... H.R.Rep. No. 595, 95th Cong.
ance under Code 6 502(a), a proof of claim 1st Sess. 44-9 (1977), reprinted in, 1978
must be filed under Code § 501 which corm- U.S.Code Cong. & Admin.News 5963, 6405.
ports with Fed.R.Bankr.P. 3002(a) and (c). Thus, the act that former § 57(n) of the
Failure to meet these simple requirements Bankruptcy Act explicitly disallowed late
will result in the claim being disallowed, or claims while Code § 502(b) does not, fails
more appropriately expunged.' Cf In re to establish an abandonment of the Con-
Wilson, supra, 90 B.R. 491 (impliedly hold- gressional "bar date" concept in light of
ing that a Chapter 13 creditor's tardy proof the language of Fed.R.Bankr.P. 3002(a).
of claim was a complete nullity thereby
validating the clerk's refusal to accept such [5] Further, Hausladen's analogy to
proof of claim for filing after the bar date the treatment of untimely proofs of claim
had passed). Since Erie's proof of claim under Code § 726(a) is not applicable in
did not conform with the time limit pre- these proceedings since that provision ad-
scribed by Rule 3002(c) and the Court iS mittedly only applies in a liquidation case
without discretion to extend the period, see under Chapter 7 and implicates concerns
In re King, 90 B.R. 155, 158 (Bankr. different than those addressed under Chap-
E.D.N.C.1988) (citing Maressa v. A.H. Rob- ter 13. Under Code § 726(a)(2)(CXi) and
bins Co., Inc., 839 F.2d 220, 221 (4th Cir.), (iiQ, the tardily filed claims of creditors
cer. denied, AX. Robbins Co., Inc. v. without notice or actual knowledge of the
Maressa, 488 US. 826, 109 S.Ct. 76, 102 bankruptcy case, whose claims are filed in
L.Ed.2d 53 (1988)); see also Fed.R.Bankr.P. time to permit payment, are grouped with
9006(bX3), its cfaim must be expunged. other allowed unsecured non-priority

The Hausladen court finds that the cur- claims, see Code § 726(aX2), for payment
rent practice of disallowing late filed claims ahead of other tardily filed claims where
resulted from improperly carrying over the creditor had notice but simply missed
pre-code law into present practice. Haus- the bar date. See Code § 726(aX3). Thus,
laden, supra, 146 B.R. at 559. That court in a Chapter 7 liquidation, tardily filed
observes that under the Bankruptcy Act, claims in the latter category will be paid
late claims were explicitly disallowed: only after all other claims ahead of it in
3. In In re Nohle, smpra, 93 B.R. 13, this Court a claim is more appropriately referred to asexplained that since untimeliness is not one of expungemenL See Id at 16 n. 3 (citations omit-the categories by which a claim can be disal- ted).

lowed under § 502(b), the act of excluding such
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Cue as 15 BR- 28 (Bkrtcy.N.D.N.Y. 1"93) V

Act provided Idicco nHht"lwn adl 
that priority have been paid in full. See also ' This Court also disagrees with the find-

not froiedewithin t Fed.R.Barikr.P. 3002(cX6). in direct con- ing in Hausladen that "allowing tardily

ate set for the first ! trast to Code § 726(a), however, there is no filed claims does not conflict with any other

all not be allowzed i Chapter 13 corollary. Aside- from there section of the Code, the legislative history e

-a, 146 B.R. at 559 t being a lack of notice, the only basis upon of section 502 or for that matter with any K'

(citing 11 U. S C which tardily filed claims might be classi- important state or federal interest" In re

1, 197i9). Former fied for purposes of treatment under a Hausladew, supra, 146 B.R. at 560 (foot- '

2(e)(2) implemented i GChapter 13 plan are those provided in Fed. note omitted). On the contrary, the Rules "

g the time limits on R.Bankr.P. 3002(c), none of which apply complement the Code and provide the pro- ll

ablished by § 57(n) here. Moreover, if a court were to allow cedural framework for its application.5

I . supra, 146 B.R. at such claims for payment under a confirmed This Court has previously found that Fed.

Committee Note to Chapter 13 plan, then the pro rata dividend RBankr.P. 3002(c) functions as a claims

legislative history payable to those creditors who did timely bar to " 'provide the debtor and its credi- l

4ormn Act reveals, file their proofs of claim would be unfairly tors with finality' and to 'insure the swift

it and modernizing reduced.4 distribution of the bankruptcy estate' ".

ig and modernizingreud.
early all procedural In re Nohle. supra. 93 BR. at 15 (quoting

-porated in the pro- { [6] The Hausladen court also states In re Johnson, 84 B.R. 492, 494 kBankr. E 2
- been removed and I that its interpretation eliminates any incon- N.D.Ohio 1988), affd, 901 F.2d 513 (6th

Bankruptcy Proce- sistency that might exist between Code Cir.1990) and In re Good News Publishers,

o. 595, 95th Cong., § 502 and Fed.R.Bankr.P. 3002. Hausla- Inc., 33 BR. 125, 126 (_M.D.Tenn.1983), V

reprinted in, 1978 den, supra, 146 B.R. at 560 n. 5. While its other citations omitted) s stated by thel
I ina Bankruptcy Court in In re Duarte, supra,

in.\ews 5963, 6405. iterpretation might have relevance in ('a

-mer § 57(n) of the case under Chapter 7, sce Discussion su- 146 BR. 958. "Rule 3002(c) with its strict

Atly disallowed late pra, the result reached by that court ren- deadlines and narrow exceptions. fosters

32(b) does not, fails ders the time constraint of Fed.R.Bankr.P. [the] goals of prompt administration and

nment of the Con- 3002(c) meaningless in the Chapter 13 con- even-handed treatment of creditors, and

concept in light of text where there are no substantive provi- gives finality to the distributional process.

.Bankr.P. 3002(a). sions for late filed claims. The rules of It sets out a statute of limitations upon

statutory construction provide that where which both trustees who administer cases

laden's analogy to possible "statutes are to be given such and creditors looking for distribution ... 1 '[4
nely proofs of claim effect that no clause, sentence, or word may rely. id at 961. In the instant case,

.s not applicable in rendered superfluous, contradictory, or M'_ allowing Erie's untimely proof of claim o

e that provision ad- significant." In re OTC Net Inc., 34 B.R. would unduly burden the administration of

n a liquidation case 658, 661 (Bankr.D.Colo.1983) (citing the estate since the Trustee has already

implicates concerns EE.O.C. v. Continental Oil Co., 548 F.2d commenced distribution under Debtors' op-

dressed under Chap- 884 (10th Cir.1977)). Although not a stat- erating Chapter 13 Plan. Moreover. if,

§ 726(aX2XCXi) and ute, the Rules were promulgated by the Eries claim were allowed, other unsecured

claims of creditors Supreme Court pursuant to authority creditors whose claims were timely filed

.al knowledge of the granted by Congress under 28 U.S.C. would be prejudiced in that they would
receive less than their port itiuin

ie claims are filed in § 2075, and have the force of law. In re et thepro rata distrbuton h

nt, are grouped with Brooks Fashion Stores, Inc., 124 B.R. 436, as set forth under the Plan.

ecured non-priority 440 (Bankr.S.D.N.Y.1991). This Court har- 17] Additionally, Counsel for Erie con-l i

26(aX2), for payment monizes Code § 502 with Fed.R.Bankr.P. tends that in mailing the proof of claim

v filed claims where 3002 thereby avoiding any supposed con- before the bar date had passed, it was his!

e but simply missed flict while at the same time effectuating intent to timely file the proof of claim, but

le § 726(aX3). Thus, the terms of both. that due to a delay in the delivery of the lI
idation, tardily fileddatgory wardilye paied - 4.-- Even the Hausla den court acknowledges that a 5. The Court acknowledges that in the event of(

Chapter 13 plan could adversely affect a tardily an actual conflict between the provisions of the

laims ahead of it in filed claim to the extent of providing for a 0% -Code and those of the Rules, the Code prevails.

distribution- See In re HausLader% supra, 146 See 28 US.C. 2075; In re fPhilip G.) Roberts,

opriately referred to as B.R. at 560. As a practical matter, however., 68 B.R. 1004 1006 (Bankr.E.D.Mich_198
7).

at 16 nT 3 (citations omit- requiring that tardy claims be allowed for pur-
poses of such 0% treatment seems superfluous.
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United States mail he failed to do so. Pre- ued by reference to comparable sales ofsumably, Erie contends that since the delay vacant land in the area.was the result of an external factor over Claim determined.
which it lacked control, its claim should be
allowed on the basis of excusable neglect.
This argument, however, does not save 1. Bankruptcy 4t'2852Erie's claim as the excusable neglect provi- Valuation of collateral, for purpose ofsion under Fed-R.Bankr.P. 9006(b) does not fixing extent of creditor's secured claim, isapply to the time limit prescribed by Fed. to be determined on case-by-case basis.R.Bankr.R. 3002(c).' See Fed.R.Bankr.P. Bankr.Code, 11 U.S.CA. § 506(a).9006(bX3). 7 While not raised by Erie, the 2. Bankruptcy -2852Court also notes the inapplicability of Fed.

whchprovis an addi- pear good, collateral should be valued attional three days "after service by mail" to fair market or going concern value, forthe filing of proofs of claims. In re Noble, purposes of fixing extent of creditor's se-supra, 93 B.R. at 15 n. 2 (citations omitted); cured claim; however, if prospects for suc-In re Roberts; supra, 98 B.R. at 669. cessful reorganization appear dim, disposi-
Based on the foregoing, Trustee's motion tion value is more appropriate. Bankr.to expunge Erie's claim on the basis of Code, 11 U.S.CA. § 50(a).untimely filing under Fed.R.Bankr.P.

3002(c) is granted. 3. Bankruptcy -2852
IT IS SO ORDERED. Valuation of property, for purpose of*T IS SO ORDERED, determining amount of secured claim under

Chapter 11 plan, should be determined inW close proximity to effective date of claim.
s I Bankr.Code, 11 U.S.C.A. § 506(a).

4. Bankruptcy e-2852
Property should be valued according to

its highest and best use, for purpose of
establishing extent of creditor's securedIn re MELGAR ENTERPRISES, claim. Bankr.Code, 1I U.S.C.A. § 506(a).

INC., Debtor. 5. Bankruptcy t2852
Bankruptcy No. 191-18688-260. Three appraisal techniques available to

determine fair market value of undevel-United States Bankruptcy Court, oped property, for purpose of determining
E.D. New York. extent of creditor's secured claim, are mar-

Feb. 22, 1993. ket or sales comparison approach, which is
based upon evidence -of comparable sales,
cost or land development approach, inChapter 11 debtor sought to determine which actual costs of construction are re-value of creditor's secured claim in debtor s duced for depreciation, and capitalization ofundeveloped real estate. The Bankruptcy income approach, which capitalizes net fu-Court, Conrad B. Duberstein, Chief Judge, ture income that property is capable ofheld that debtor's real estate would be val- producing; fourth, less favored approach is

6. While not directly on point. the Court notes 7. That enlargement of the time to file proofs ofthat the United States Supreme Court has re- claim under Fed.R.BaakrP. 9006(b) is limitedcently accepted on certiorari In re Pioneer Inv. only to those situations provided in Fed.S&rviub Co, 943 F.2d 673 (6th Cir.1991) (a R-Bankr.P. 3002(c) is further indication that theChapter 11 cas),e).n ganteA - U.S. - time limit prescribed by the latter is to function112 S.Ct. 2963, 119 LEd_2d 585 (1992). which as a statute of limitations barring the filing ofconcerns the issue of what constitutes excusable late claims.neglect under FedRBankr.P. 9006(b) in the fil-ing of a proof of claim.
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Cl it 151 B.R. 99 (Itlrc )-ND 111. 1"2)

nature and amnount of claim adrd nutjict tl,Ut
In re William J. STOECKER, Debtor. it Aas creditor's intent to htod t~u ll;u,,c J

Bankruptcy No. 89 B 02873. ruptcy estate liable.
United States BankrupcyCourt. - 5. Bankruptcy Z2903 ,1

N.D. Illinois, E.D. Amendment to creditor's claim irf bark-
Nov. ~, 1992. ruptcy proceeding must becoey cui

nized to ensure that aerd nts eueMemorandum Opinion Feb. 23, 1993. rather than a on e ire 0 new

claim. Jil
Chapter 7 trustee objected to Illinois 6S Bankruptcy te2897l

Department of Revenue's tax claim that Court may ts dis4 g 14 1 laI 1
had been filed after expiration of bar date fild poo of aime fteJ ihaI

t - ~~~~~~~~~~~~for filing claims. The Bankruptcy Court, conideed inlueritroeof p4~ ~ ~ ~ ~ ~ ~ ~~~~Jh H. Squires, J., held that- (1 depart- te r'

l sideratJoh rue.cambf3eteetis°nIlWt ~ia i 9F

ment's lite-filed claim dould not be allowed, h r ceditor relid1
and (2) department did- 7 ot estab20 sh01 debt- he the hadsaction t i

I quent ~~~~~~proofo claim w (llWti
ors failurup to make taa' cuarents was eWix- t whether other creditorsIDI I 11 ILI Iful as required under Illinois law. On de- 

nt
windfall towhc they wler~~t

Bankruptcy Court held that the rule con- ~87I
- - t~ cerning time for filing claims does notpat- 7. Bankruptcy sidered a e

I 
Iy construed as a statute of limitations; timely claim. Fed.Ruies Bank 19XIMSIIRIIIII IIIII 11 111 1111 11 3L- 1sanwingcontste 

clams o thedisri- laim0 Chpte

~~~*1 ~~~ently conflict with either the statute on Stat~e department of'i'"' .I

Ll J purpo~~~~~~~~~dsellofi ciaimsbarclateims tor ~ pisroide 302c~la gis Chapb3te 11 -d |A9I9DLI~IIIIII11III|2 LI

bution scheme of the' Bauikruptcy Code. , after expiration of claims 11 IIL 11 9
- I ~~~~~~~Objection sustained; motion for recon- could not be alloe

sideration overruled, never asked fortentiof I 1i
claim before theexiaii ki

_ __ 2. Bankruptcy 293 a late-filed claim di no ariseo j 19 II
______________________ I. , ~~L1U(J) the same transactions set f~~'~At eiam ra s cto sII___________________ I ~~~~Bankruptcy rule allowing court to ex- ment's timely claimsanet

tend time for filing proofs of claim is strict- considered a proper enI ~~~~~ly construed as a statute of limitations; timely claim. Fed.Rules B
purpse f caim ba dae i toprovide 30(~) 06b3,1

___________________ ~~~debtor and its creditors with finality and to Rules CiIPocRueI5()

tate. Fed.Rules Bankr.Proc.Rule 3002(c), 8. Bankruptcy C=29O d

11 U.S.C.A. State department ofr,2. Bankruptcy c='2903 ~entitled to amend its timely'~ d nte lifl fe
ofDecision to allow amendment to proof bard danthefrfln claim sfle afFtlek

ofcredit-or's claim in bankruptcy proceed- Chapter 7 debtor may have
ing is within sound discretion of court, of department's intent to a
3. Bankruptcy e-2903 tax liabilities; although debt I

Amendments to creditor's timely filed had clear indication of depat'
Pubtishing Company I ~claims have to be liberally allowed in bank- this was not effective notc-i Fubftshing Company ruptcy proceedings to modify information parties in interest- Fed.R~~~~~~rtpty 

pocedigsto odiy nfomaion patie i inerst.Fe .Rleor correct omissions in original claim. Rule 7015, 11 U.S.C.A. illhill

Amendments to creditor's. proof of Bankruptcy court decline
- ~~~~~~~~claim will be permitted if original claim state department of revenue's IIlIiI

provided notice to court of existence and claim against Chapter 13 deb~~~ I~~ I I
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court's equitable power and exercise of dis- been raised prior to judgment Fed.Rules
cretion, even though department's actions, Civ.Proc.Rule 59(e), 28 U.S.C.A.
for purposes of assessment under state tax 14. Bankruptcy -2897.1
laws, may have been timely and within Text and legislative history of bank-
applicable statute of limitations, where de-rptysauewihrodsfrdslo-
partment offered no compelling reason for race of statuest whic pidf the for disallow-
failure to request extension of bar date,focbeagisdbtrorayesn

and eparmen 'wa a chedledcredtor other than because it is contingent or un-
* and had filed timely four other tax claims, matured do not conflict with or preclude

~~ ~~"~:~~'~~" Fed.RulesX3) 11ankr.PrC.A ue.30(c resort to statute of limitations created by
9006(bX3), ii U.S.C.A. bankruptcy rule on time for filing proof of

- w . 10. Bankruptcy Cs2055 claim. Bankr.Code, 11 I U.S.C.A.
Bankruptcy court was authorized to § 502(bXl); Fed.Rules Bankr.Proc.Rule

examin-e 'asserted taix liability of nondebtot 30P02), 1 U.S.C.A. * *
corporation-where dtermining Chapteir'7 -15. Federal Civil Procedure 1=37 . .
debtor's tax liability as responsible officer . Rules promulgated pursuant to the
of th-tiondebtZreorporatlon-was depitF federal i-s'Enabling Act- iiie force of

~~~~~~dnt on@ whether nondebtor actually owed law pursuant to that authority granted by
the tax, and, having been denied a dis- Congress. 28 U.S.C.A. § 2075.
charge, the debtor had personal stake in
outcome of. nondebtor's tax liability, 16. Bankruptcy e2129
Bankr.Code, 11 U.S.C.A. § 505(aXl). Bankruptcy court is bound to follow,

-- ^ ,without exceptions, the rules promulgated
11. Taxation 'G=1342 .... by the United States Suprem'e Court unless

Under the Illinois Retailers' Occupa- a rule is inconsistent with the Rules En-
tion Tax Act, evidence that state depart- abling Act, in which case the Bankruptcy

t-~-'~ -~½ ment of revenue sent notice of assessment Code controls over inconsistent procedural
to Chapter 7 debtor as the statutorily re rules. 28 U.S.C.A. § 2075.
sponsible corporate officer, and that debtor 17 Fede-l Civil Procedure X35
failed to respond or to pay, was not equiva- R
lent of a conscious or intentional failure of f Rules Enabligate aresent tl th

.etrt a ae;tudprmn federal Rules Enabling Act are entitled todebtor to pay taxes; thus, department presumption that they were promulgated
failed to meet its burden of proving debt- within proper authority of the United
or's willful failure to pay. 1ll.Rev.Stat. Stae Supreme Court and do not affect

i | 1991, ch. 120, 11 452/2. substantive rights. 28 U.S.C.A. § 2075.

12. Federal Civil Procedure t=2331, 18. Bankruptcy -2897.l
Go_} 2350.1. 2653, 2655 Bankruptcy rule on time for filing
j1 Motions made under rule on new trials proofs of claim does not patently conflict

and amendment of judgments serve to cor- with distribution scheme even though dis-
rect manifest errors of law or fact, or to tribution scheme does not refer to dividend
consider import of newly discovered evi- distributions of late-filed priority claims
dence. Fed.Rules Civ.Proc.Rule 59, 28 that are effectively subordinated; creditor,
V.S.C.A. could appear years after receiving timely

13. Federal Civil Procedure 42641 notice of the bankruptcy, and if his claim |
Function of motion made under rule on was a priority claim, it would be protected.

altering or amending a judgment is not to Bankr.Code, 11 U.S.C.A. § 726; Fed.Rules
serve as vehicle to relitigate old matters, Bankr.Proc.Rule 3002(c), 11 U.S.C.A.
present case under new legal theory, or to 19. Taxation -1342
give moving party- another "bite at the State department of revenue had bur-
apple" by permitting the arguing of issues den of proof under Illinois' Retailers' Occu-
and procedures that could and should have pation Tax Act to show failure of Chapter 7
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ed prior to judgment Fed. R u les 01C 8.R. 989 iBkrin N.D.III 19S2)
Rled prie)r 28 ;Udg t S Fed. Rules debtor, as responsible corporate officer, to rc Stoeckerr 118, B.R 5-9G. 59S-599 (Bankr fll

pay tax was a voluntary, conscious, and N-D.1J1.1990); injre iSfiorkcr, 114 3R. ,965 lJ
iruptcy -2897.1 intentional failure to pay. Ill.Rev.Stat. 967-9G8 (Bankr.n.D~ill 19,0) /n rr S'occk--
and legislative history of bank 1991, ch, 120, T1 452½/z. cr, 103 B.R. 182, 184-138 (B3ankrND i1J.,

atute which provides for disallow- 19S9). Additional background iiformation Fi
ontested claim if the same is unen- concerning the re ated corporat cases is Li

against debtor for any reason -. JmsDNeblst ty G.,Ii- contained in oth~ierpinijons 0f et dur
.n because it iscontingent oru r nois Dep of Revenue, Chicago, L, for S Grbi 1
do not conflict with or'' preclude (Bankr.N.D.I1l19I90); In 're ~Gnibi(1 Io~
stat~,te of 1imitations crrated by Thomas Raleigh, Raleigh & Helms, Chi- 103 B.R. 996, 997-998 (Bankr.NDrll1989)

-y rule on time for filing proof of cago, IL, Trustee. Upon conversioi of~t'4 cse f1
Bankr.Code 1I V.S.C.A. > Robert Radasevich, Neal, Gerber & Ei- ter 11 to Chapr 1l t.)ie Colirt bylOrder ,

)-, Fed.Ruleis Pankr.Proc.Rule senberg, Chicago, IL,- for the trustee. date Miarch 5 9~'~tte 11 )J5( I

1 U.S.C.A - - ~~~~~~~~~~~M. Scot~t Michel, Chicago, IL, U.S. Trust- j { een 0crdtrsfr41h2,[
al CiGil Procedure 4-37 ee0, . 1990, 4 R !

promulgated pursuant to the .. .- .- ruptcyPocurO (a Tt9depr-KL
IusEnabling Act ha'ie 'force of -- ' JEMORANDUM OPINION I ifded tht- lo~cai ~~~ol
ant filedLwithin to that authority granted by JOHN H. SQUIRES, Bankruptcy Judge th d ,

2.5 USC.A. '20715 Ti bfr o 4 meetingofredsoorbfe ue
This matter comes before the Court on 26, 1990, pursuant to lankrutcy "Rule L4

ruptcy -2129 the objection of Thomas E. Raleigh, Chap- 3002(c). On Noverber2 '
-uptcy court is bound to follow, ter 7 trustee (the "'Trustee") for the estate to an agreed orderi 7 199t dir ln
'cce;tions, the rules promulgated of Wirlliamn J. Stoecker (the "Debtor"), to a was denied udr1~e.b d~hre
ited States Supreme Court unless ' proof of claim, as subsequently amended, ment or va7rioustle. I
inconsistent with the Rules En- filed by the Illinois Department of Revenue charge.
t, in which case the Bankruptcy (the "Department"). For the reasons set p .f
rols over inconsistent procedural forth herein, the Court having considered Po to L1

U.S C.A. § 2075. all the pleadings and evidence adduced at the o of sa] Civil Procedure d o35 trial by way of testimony and exhibits, when The ase Waq l4is1l[ i Ipromulghted p8ursuC.ant207S. this theection tci ps to 8 2 70d 31 |1gfalesustains the Objection and disallows the' tji 1 fA1ecs Enabling Act are entitled a subject prle of cla)m. Tax (INo.Rev S.ttS 3 l F)on that they were promulgated and pra 4o9.
-oper authority of the United I. JURISDICTION AND PROCEDURE a r4 e t l ' l FFHI 1F F

as responsibleof] I~M)~Fsprerne Court and do not affect The Court has jurisdiction Ma entertain board. The amoilil lF,
e rights. 28 U.S.C.A. § 207l5. this objection to claim pursuant to 2-8 $12,667.00 and $1,3h!i4l F'E

,.iptcy ~~~~~~2897.1 ~~~U.S.C. § 1334 and General Rule 2.33(A) Of hibit No. 16). TheF1'~4~ iIfI FF~ ~F[
c.Rule~v rule(c), on timeC.A. forthe United States District Court for the is asserted against u FI-rI l

iontr ruletoCatr .Te rse onaje timesh forir filins $11 5"|gg

claim does not patently conflict Northern District of Illinois. This matter ble officer of Eagle 'eta r j
ibution scheme even though dis- constitutes a core proceeding under 28 Occupatin/UeT~ ~F~llFI IF~ [I

-chene do-es not refer to dividend US c. gr an 1is8() No. 16) 5e02a)tm I1FIZiFifFFi , F11
,ns of late-filed priority claims See In 1989, the tmr| ll FljiII l 1
'ffectively subordinated; creditor 1l f
ear years after receiving timely On February 21, 18,a noutr owed by the D F

the bankruptcy, and if his claim petition under Chapter 11 was filed against for The Cook's Cup' F[) L
rity claim, it wold be protected.the Debtor. Thereafter, on March 20, $14,630.00. (.AseBIF )F FY F I

re,N c1laimCA it 726;~i prtced.Rue 1989, the Trustee was appointed Chapter jection to aisw~ 4
'c.Rule 3002(c), 11 U.S.C.A. 11 trustee of the estate for cause. On of the Department's~[ !IIF~o [

February 26, 1990, the case was converted claim totals $14,852 ~ ~ IL~I1
ion C-1342 - to Chapter 7. The Trustee remained as the tions thereto have '1F ,

department of revenue had bur- Chapter 7 trustee. Many -more of the- claims were deem FFFIr

'of under Ilinois' Retilers'O~ii-facts, background and history of this case U.S.C. § 502(a) a 11 ~ 11 I~~~I~
iAct to show failure of Chapter 7 are contained in earlier Opinions. See In 3001(f), although th"'F

L I
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and $14,630.00 have been w ithdrawn by the the aircraft by Chandler or the lease of the
Department. (Department Exhibit No. 18). aircraft by Chandler to Grabill: (Trustee

On January 21, 1992, approximately, a Exhibit No. 3). Such legal opinion was
year and a half after the claims bar date, supported by the vice-president of Prewitt
the Department filed the subject contested Leasing, Inc. who signed a "Certificate Re

- S k proof of claim (Trustee's Objection to Proof Occasional Seller Exemption from Illinois
i l E # of Claim, Exhibit B) which represents Re- Sales and Use Tax" on September 30, 1988.

tailers' Occupation/Use Tax allegedly owed (Trustee Exhibit No. 4).
by the Debtor as responsible officer for On March 7, 19 and June 7, 1990,
Chandler Enterprises, Inc. ("Chandler"). weeks before the claims bar date, the De-
See Ill.R1ev.Stat ch. 120, para. 452% (1991).I partment sent Chandler two 'letters de-Lm .The .basis- of the claim (subsequently -mandint'payment of the claimed tax due.
4 amended to -reflect areduction per an Crrustee Exhibit Nos: 3 and 4). Subse-

.xarise -frotn:Chandler's pfrehase of nare Penalty. Liability was issued against Cha-amendede~aim~ A~ed Setember am'992 -qnaity onSetebe io 199a *Notic Chfn
2craft In l88I'chaudler. was. a Illinois, dlr.,, (Deparxpente EXhibit o. 10). ,AI-!Gorporatiori,* incorfporated 'on Janua~ry.:, ;;most on t i 99I,

1985. (Department Exhibit Nos. 19 and Notice of Penalty Ability was issued
e... - alit 20). The Debtor was president and sole against the Debtor. (Department Exhibit

director, but not the soleipfficer, of.Chan- No.-l). On September2,2 ,1991, t*e De-
dler from 1985 to 1990. Jd-, Chandler lweas partment sent the Debtor a demand for full

,i involuntarily dissolved by the Illinois-;Secre- payment of the-tax liability claimed. (De-
tary of. State on-June,1,. 1990,<, tDepart- apartment Exhibit No. 13). The Trustee
ment Exhibit No.' 20,'.p. 5).; ":- '_`~ - u-equerit3y objected t allowance of this

According to the records 'of the Fedeial late- filed claim pursuant to Bankruptcy
Aviation Administration, Chandler pur- Rule 37. On July 30;, 1992 and August

-*X~ i. chased a Dassault Falcon 50 aircraft from 27, 1992, the Court held the trial on this
i. _tPrewitt Leasing, Inc. on September 30, matter. Thereafter, the matter was taken

9t ~~~~~~~~~~~~~1988 (Department Exhibit No. 7) 'Me un der adri'seme~nt after submission of post-
preceding link in the chain of title also trial briefs.-

fta s l showed on that same date, Jack Prewitt &
Associates, Inc. sold the aircraft to PreWitt III. ARGUMENTS OF THE PARTIES
Leasing, Inc., prior to Prewitt Leasing, The Trustee has objected to the late filed
Inc.'s sale of the aircraft to Chandler. (De- claim of the Department on two grounds:F __ l partment Exhibit No. 6). The aircraft was (1) the claim was filed after the bar date

_.__ 1 t previously sold to Jack Prewitt & Associ- fixed by Bankruptcy Rule 3002(c), and
ates, Inc. on June 1, 1988, by Opex Atria- hence is untimely; and (2) the claim against
tion, Inc. (Department Exhibit Nos. 5 and the Debtor as responsible officer of Chan-L i W ~ l t SA). The aircraft was subsequently leased dler is invalid as the underlying purchase
by Chandler to Grabill Corporation for the of the aircraft by Chandler was an "occa-
period of September 30, 1988 through De- siona] sale" exempt from sales/use tax.
cember 30, 1988, at a basic monthly rental The Department does not deny that its

-j of $172,752.25. (Department Exhibit No.1 8, claim filed on January 21, 1992 is untinmel.
p. 00000002332). Instead, the Department contends that the

4_D Neither Chandler nor Prewitt Leasing, claim should be treated as an amendment
Inc. paid any sales/use tax, withholding tax to the earlier filed proofs of claim pursuant
or income tax on Chandler's purchase of to Federal Rule of Civil Procedure 15. In
the aircraft. John Anderson, counsel for the alternative, the Department requests
Chandler and Grabill, issued an opinion the Court utilize its equitable powers to
concluding that under Illinois law, there allow the claim though late filed. The De-
was no sale or use tax properly assessable partment explains that it failed to file a
or payable as a result of the purchase of timely claim against the-Debtor as respon-
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siblc officer of Chandler because Chandler claini within ninety days after the date first
ft by Ch;indler or the lea-- of the nevcr registered with the Department for set for the meeting of creditors called un.-n
-y Chandler to Grahill (Trustee any type of tax, and never filed a tax der 11 U.S.C. J 341. There are se'eral
o. 3). Such legal opinion was return with the Department during its cor- specific instances where the time for filing L
by the vice-president of Prewitt porate existence. By the time the Depart- proofs of claim may be extended in a Chap-

Inc- who signed a C-ertificate Re ment discovered that Chandler was, en- ter 7 case, none of which are applicable r
AI Seller Exemption from lmhnois gaged in taxable activities and that the here. See Fed.R.Bankr.P. 3002(c). Thus,
Use Tax" on September 30, 198.8 Debtor was a responsible officer of Chan- Bankruptcy Rule 3002(cXl) requires that a

rxhibit No. 4). - dler, the claims bar date had passed. The claimant, like the Department, must first

rch 7, 1990 and June 7, 1990, Department maintains, however, that by move for an extension within the perm'itted

ore the claims bar date, the De- previously filing' responsible officer tax ninety days. which it did not do The

sent Chandler two letters de- claims, it has clearly evidenced its intention Court's authority to extend the time for

;iayment of the claimed tax due. . of claiming any and all responsible officer filing proofs ofclaim is also severely limit-

Exhibit Nos. 3 and 4). Subse- liability against the Debtor and his bank- ed by Bankruptcy Rule 9006. Pursuant to

n September 7, 1990, a Notice of r ruptcy estate. - Bankruptcy Rule 90{b3) the Court is

iability was issued against Chan- The Depa t contends ts efforts to SWed to extend tf redi-
partment Exhibit No. 10). Al- ~ ieatml li eeipdda euttor/claixnants taking acinudrBn-
YerIte,(muu~,1 9I, a of Chandler's' conduct and ornissions, It ruptcy Rule 300 ony"ote xetad

Penalty Liability was, issued ,, alleges that Chandler acted improperly in under the conditionsstat int ru
e Debtor. (DellartmeMt Exhibit 'Liin I~ ell, rwt heDprteto Fe-d.R.Bankr.P, 9006(bX )1. Ti

)n September 25, 1991, the De- file tai retlrns regarding its purchase and 'Barkr.R. 3002(c) is strictly constred a a
;ent the Debtor a demand for full lease of the aircraft. Moreover, the De- statute of limitations since t puse of

,f the tax liability claimed. - - partment contends that Chandler attempt- such a claims jbar d vis ' proide "the

Exhibit No. 13). The Trustee - d4to ceti taxability of the transac- debtor and its creditors'wth inalty' ) o
,tly objected -to allowance of this .; tion by having title to the airraft 't5-insure the swift disrution lf te J
claim pursuant to Bankrupticy Asseoceiaomtakesi~& ruPtcyesae' irROtSon('u
-.On July 30, 1992 and Akugust - n. ealsle farrfto Prewitt OffEqipe4!Jn,9 B! 5 1O

the Court held the I: rilon th*is Leasing, Inc., a purported lessor of air- (Bankr b i
'hereafter, the matter was taken craft, so that it could claim the "occasional SOn, 84B.R.492LJ9
isement after submission Of post- sale" exemption. 198) and In re Gd Nw Pinbhah,4

The Trustee contends that the sale of the Inc.,ls 33BIn 2,12 (~~~~

GUMENTS OF THE PARTIES aircraft to Chandler was an "occasional See22 s Inn 2-e3 kfo'.~~.i2p
GUMENTS OF THE PARTIES sale" of property at retail, exempt from 12n.2-(B kr.P19 lir

stee has objected to the late filed sales/use tax. The Trustee argues that )aI L'iF WZoI I.in I

he Department on two grounds: .Anderson's opinion letter properly conclud- BankruptcyRueS
im was filed after the bar date ed that the transaction was exempt from conjunction with'F'
Bankruptcy Rule 3002(c), and taxes. The Department disagrees withhis cy Procedure 0s Cy I

itimely; and (2) the claim against contention and claims that in order to cre- reference Federal Ru8 I I l
r as responsible officer of Chan- ate a sale that was ostensibly exempt from 15. Rule 1YnI in |I
-alid as the underlying purchase tax, Jack Prewitt & Associates, Inc. sold An

:raft by Chandler was an "occa- the aircraft to Prewitt Leasing, Inc. who in back to the date,'bf~ ri iII|jlI

e" exempt from sales/use tax. turn acted as a nominal "straw man" and when l I li

1 partment does not deny that its immediately thereafter sold it to Chandler. L
I on January 21, 1992 is untimely. The Department contends the true seller (2) the claim oi CnYH GIL isl[I'IiIIII itill iffl

he Department contends that the was Jack Prewitt & Associates, Inc., and amended plead'ig iii HI
Jld be treated as an amendment that the sale was not an "occasional sale" duct, transactid"'n l t gc e Ln

lier filed proofs of claim pursuant exempt from tax. or attempted W 1 IJh I l hiLI

1 Rule of Civil Procedure 15. In nal pleading..
iative, the Department requests IV. APPLICABLE STANDARDS Fed.R.Civ.P. 15(c
t utilize its equitable powers to I11 Pursuant to Federal Rule of Bank- provides that "R eli i ilII 2 Iih

claim heugh late filed. The De- ruptcy Procedure 3002(c), a creditor in a adversary pro I h

dim against the Debtor as respon-
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claim is not a formal adversary proceeding, sented no excuse for failing to raise the
Bankruptcy Rule 9014 allows courts at any claim earlier; opposing party would be un-
stage of a contested motion or other mat- duly prejudiced; and delay would impair
ter, to extend Bankruptcy Rule 7015. the public interest in prompt resolution of
among other rules, to contested matters disputes). -[U]nlikc a chapter 11 proceed-
wi Aeincludes the Trustee's objection to ing, the court reviewing a chapter 7 or

C' the Department's claim. See In re Ulnroc, chapter 13 proof of claim has no discretionF g i i 937 F.2d 346, 349 (7th Cir.1991). No such to allow an untimely filed claim on the
K i _'order or direction was made in this matter grounds of excusable neglecL" In re

pursuant to Bankruptcy Rule 9014. Couzens Warehouse & Distributors. Inc.,
[2-5) The decision to allow an amend- 1991 WL 233314 at *1, 1991 Bankr. LEXIS

mentto a proof of claim is within the sound 1591 at '2 (Bankr.N.D.Ill. OctL 17, 1991);
-r , d- '->^ - "- Wdiscretion of the Court. In re Starriotis, In re Srnarti Constr. Co., 138 B.R. 269,

977 F.2d 1202, 1204 (7th Cir.1992); Unroe, 271 .(D.Colo.1992) ("A majority of courts
- 37 F.2d at 350; I' re Candy BraA In<:, agree that the bar date for Chapter 7 and
98V-BR. 375, 380 (Bankr.N.D111.1988). Chapter l3,prQof8 of claim -cannot be ex-
Arnendmnents to tinim -filed claims irefib- Tended fpr:xcusablepeglec'LA- -
'erally allowed to iiiodify, infor io~n-Di'-r' 6 lCs ~ tY'~6 h
rect omissions in the onginal claim. In r late filed claim of the Department is not

Casff 94 B.R. 1002, 1003 (Bankr.N.D.111.
1 ~sfl988). med n- t~o9, proofs ofelank D im absolutely limited by statute or rule. An-

also permitted if "the original claim provid- other potential basis for allowing the claim
is the Court's equitable'powers. This au-ed notice to the court of the existencel, a

nat~ure and, amount of th'e claim ind that i thoiywsrcnl icse yteS
was the creditors' intent to hold the estate enth Circuit Cout i, Appal bv th re,J liable." AI: -re International ffon w 937 F.2d 346, which noted, aehquitable jur-

_S _ ,_- Inc.I , 751 F. 2d 121 3, l 217(11 C isdiction to permit amendments out-of-time
v. -;;i } I-- Amendments to claims are closely scruti- does not conflict with, but rather fulfills,

nized to ensure that the, amendment is gen-
uine rather Man an assertion of an entirely teedings Theu bankruptcy court below
new claim. Candy Braz, 98 E.R. at therefore properly considered equitable
In re AM 12ternationa4, Inc., 67 B.R. 79 matters outside the scope of the test of
81 (N.D11.1986). "[kio be within the scope Fed.R.Civ.P. 15(c) in deciding to permit the
of a permissible amendment, the second latelfikd claim as an 'amendment' " Id at
claim should not only be of the same na- 349-350. The Unroe court expressly stat-
ture as the first but also reasonably within ed, however, that late filed claims disrupt

it I| , the amount to which the first claim provid- orderly discharge and should generally be
ed notice." Id at 82. barred. Id. at 351.

j "[B]ankruptcy courts are, not required to In Vinroe, the court permitted the late
permit late amendments which are primari- filing of a claim for income taxes which had
ly used as a'back-door route to secure bar. been scheduled at a higher amount in the
date extensions. Were the rule otherwise, debtor's Chapter 13 plan. The debtor in-
a party could effectively help itself to auto- eluded in her plan of confirmation $15,-
matic extensions of the bar date without 000.00 for taxes owed for the years 1982
seeking leavle of the cour" Stavtrootis, and 1983. The IRS filed a timely proof of
977 F.2d at 1206. While leave to amend claim for 1982 taxes, but failed to file a
should generally be granted, courts have claim for 1983 taxes until after the claims
found it inappropriate in some circum- bar date. The sum total for both 1982 and
stances. See Amendola v. Bayer, 907 F.2d 1983 taxes sought by the IRS in its untime-
760, 764 (7th Cir.1990) (denial of leave to ly amendment, however, was $10,914.21,
file amended claim affirmed where party approximately $4,000.00 less that the $15,-
was aware of the facts underlying the 000.00 the debtor listed as tax liabilities.
claim prior to the filing deadline and pre- The court found that neither the debtor nor
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Cite " 151 Bl.R. 989 (Bkric),N.D.111 19221excuse for fadling to raise the the creditors were prejudiced by the allow- full, and section 726(tl) mandates pr, rataor; opposing parly Aould le un- ance of the late filed claim for the 1983 distribution among all claimants at *-ach 7

i3iced; and delay "'ould impair taxes. The court stated, however, that level, or rung of the priority ladder, -Sithinterest in prompt resolution of "[tjhe result may have been different had an absolute priority cutoff All allx,-ed'[TJ~nlike a chapter 11 proceed- the late claim been unschedled- ed- claimants at a particular level or turg7 of''urt reviewing a chapter 7 or ed the amount in the plan, in which cases the ladder must be paid in full before anyproof of claim has no discretion the prejudice to the debtor and other credi- estate funds can be distributed to, hoi'ders ,mn untimely filed claim on the tors would have'been more severe." 937 of claims at the next lower rung.l ,Thus
f excusable neglect" In re -F.2d at 351. ' the race among claimants is to reach the flT a rehou-se & Distr7butors, Inc.,33314 at l. 1991 Eankr. EXIS In holding that theo bankruptcy cout highest rung on the clgims ladder

equitable powers inluded the ahization Haudsbaden is premised upon thelpclai.(Bankr.ece .ly l. Oct. 17, 1991); of- lAtherf c a' U hiri
i£Cour~t Con Appeasin. C~raro.. ;38 en. 2b9y o te fl ed t aims, Cnroe noted that such tion that the time li of
p.e992mi("A a dmajority oyf ~oi e Zan exercise of equity must include identifi- cannot be imposed 'o t Rule rpt 21iclo. 1992) ("A majorityof coulflts apkrD*Mifin~b92lcation of factors related to the debtorl L i

ry bck-dop i~fiban~pt~) pr- cia~l focsed ~n he a~enc oian lxcep Oftheinit d in',S thear tb1, coJ e

the bar date for Chapter 7 and n eicusabl Salowance prov th '~tatuorv |1n-ThexcuSabled a neglet").roof of trlbutio of gyecrto rof 'fie dstaeilndh neoteidf T sc tio laim oT rucle I. ie a
proofs ofuclaim cannot be ex-i 11 at3§72aK) it guage of lheicitat2on o does rgbt.excusable~reglect."~~ holding in Unroe however, d9 not extend eto n G- g ; -i - - * " F
Codrt's authority to alloWt £he to an entirey new claim fi[al ftedecr the W ecessarily flict' jie tatkteournd ofatneiter the teht is not date. Specificallys theopaaurtlanoateds i C cause te lte is s ilnt '1airn of the Depa ~~~~~~~~~~~~~~~~~claims. Secin52bl'de'tt{ i -

,~ ~ ~ ~~~~~ev ,o anlhr I I ist0l ,pW I1|2D~ll~lll lIl ~

limited by, statute or rule. An,- eaefrnohrcasek thelquestion wheth-''e'gs
itial basis for allowing the claim .e~r a judge in eqtiity could permit an entire- cpino lisuefr~

012_ i the debtor ppl gllt'llicabl' law i gi$,-

rt's equitable powers. This au- claim filed t time." Id at tr
- - . - ~~~~~for a reasonohrta because~ suchi' la'ms recently discussed by the S~v~--- Another ciontr';ry appoch has been tak- is contingent or uinmatured." 11 UC.it Court, of Appeals in Unr oe, . enby the 1,lnited',tates Bkruptc' drtxi, b ,1) Such eception- logica2yi- I6,which noted, "[ejquitabl-e jur- for'the Dstr'ict' of innesota sitting e7, cludes ihe'applicabieq fte lac7ofpermit amendments outofJm banc in In. re ,Haus~aden, 146'BR. ~ date established`'by a

ry backrop fo rathe fulfils, (Baikr.D.inn.192). 'Tere te court pn-3002(c), promulgated by the ue r'ry Lckdr forbankr-,iptcyv pro- cipally focus'ed o~n the absbhc~ of an excep-- of the United States pruantoh' con-The bankruptcy court' below~ tion under section 502 'for late claim's asr a'properly considered equitable volved late Ie Havs1a~den in gressional authorityl tr~nt i it by, theproperly c ~ ~~~~basis for disallowan~e. 'a Rules Enabling!Ac075
itside the scoipe of the test of Chate 13 clim sbe t aterebttaiyva]to the saine bar datTherebypCongressd by?.15(c) in deciding to permniti the ttesaebrdeprio plowiedbyted Srm
aim as an 'ameindment"I.a akupc ts~0(~ Ie~ h court pepplicanscob~ne
T'he Un roe court expressly lstat- noe"htRl 02de o xlcty in BankrutyRl p0 ~~ Yeral frthat laefle lis irp state that tim~lyl filing is a prerequisite to ~

charge an should gnera~y beallowance and that section 502(bJ) do-es not prostntateofirao et bcharge and should generate be 1,~~ strictly constru~d re~ini. at 351 ~ ~ ~ I specify tardiness' in filng as one of the 1 .. 43 9 Bh2J Jl'~1J~ieight statutorily etum rted grounids for.e, the court permitted the [)ate dialwn cami dsun various principle is aippro~ra~y~pi~ nlgto VK L-laim for income taxes which had wy a tardily-filed claim may b treated tetx fBnrp~yRie~~' c.uled at a higher amount in the under a Chapter 13 plan, the couirt aptly crigy h lol~~i~aohapter 13 plan. The debtor in- noe httetet o-casfainof naleI behind Czzl. Itr~~ yInher plan of confirmation $15,- nlaims isa tifreatmet from theiirallownce roe and Stavio s hie in 1 ce
taxes owed for the'years 1982 11 U.S.C. § 726, however, provideA for dis' dents in thi ciciZ'~ H~ad~The IRS filed a timely proof of tribution of propert of'~the estael~and ~that "O Tu's,th oi JnIt flo1982 taxes, but failed to file a timely filed claims enjoyp pHoiyln itr.Iausladen.L

.983 taxes until after the claims bution over tardily-filed claims. eCompare The Department I IoThe sum total for both 1982 and I1I U.S.C. § 726(aX2), with (aX3). In most the equitable factos In~ I1sought by the IRS in its untime- Chapter 7 cases, like this one, a claim bold. Miss'Glamou Crat 'L 1 HPiq i-tent, however, was $10,914.21, er's "'rung" on the priority "ladder-" creat- 1 9737 (-NAg)ely $4,000.00 less that tbe $15,- ed under section 726 is crucial because the the applicaiiyo [I4~idebtai-iisted as tax liabilities. estate asset~s are limiated. There are usual- at 350-35. usu ii1ound that neither the debtor nor ly insufficient assets to pay all claimants in Coat, a cour may, j I
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late filed proof of claim. The factors that out of a tax imposed against an entirely

must be considered include the following: different entity than any referenced in its

(1) whether the parties or creditors relied timely filed claims. Additionally, the Court

on the Department's initial claim, or finds that the instant late filed claim is for

whether they had reason to know subse- an amount greatly exceeding the aggre-

quent proof of claim would follow pend- gate of all its timely filed claims Thus,

ing the completion of the audit; the Court concludes that the subject proof

(2) whether other creditors would receive of claim is not a proper amendment to any

a windfall to which they are not entitled of the earlier filed proofs of claim, but

on the merits by the court not allowing rather an entirely new claim. See e.g., Am

this amendment to the Department's Inier-national, 67 B.R. at 82 (a claim for

proof of claim; approximately $11,000.00 does not give par-

ii.. -~~~~~ -. . ~~(3) whether the Department intentionally ties notice of a claim of over $2,000,000.0-0,

or negligently delayed in filing its even though the creditors had notice that

amended claim; - the amount of taxes had not yet been deter-

(4) the justification, if any, for the fai3- nined)

ure to request a timely extension of the erm eteDptenrn-

8 - ~~~~~~~~~bare dae anukdt [81 Furthermore, thle Deplarjtment cjon-
* *. bar date; and ~~~~~~~~tends that by timely filing claims against

(5) any other general equitable consider the Debtor as a responsible officer of The

IdJ at 85 434-435 ~~Cook's Cupboard and Eagle Line, Inc., it
i demonstrated an intent to assert claims

V - E Y. DISCUSSIONV against the Debtor and the estate for any
. liability the Debtor has as a~ responsible

A. Whether the Department's Claim officer for any type of trust fund tax for

TShould be Deeley or Alowed a which it could make a personal claim

17) The Timely Fikd against him. The Court finds this argu-

M 71 The Trustee alleges that because ment unpersuasive. Taken to its logical

the Department's proof of claim was filed conclusion, this argument purports to put

after the bar date, and because the Depart- the estate, and -all its other creditors, on

ment never asked for an extension of time sufficient notice of any and all taxes due

to file its proof of claim before the expira- and owing by the Debtor from any corpora-

tion of the bar date as required by Bank- tion of yich ihe Debtor was a responsible

ruptcy Rules 3002(cXl) and 9006(bX3), the officer.' Vile the filing of the previous

claim must be disallowed as untimely. The claims aganst the Debtor as responsible

Court agrees and hereby finds that the officer of those other corporations may be

Department's claim was admittedly tardily- a clear indication of the Department's in-

filed. The Department could have timely tent to hold the Debtor responsible for

moved for an extension of time within the taxes in those corporations, the Court is

ninety day period as contemplated by Bank- not willing to extend this argument as ef-

ruptcy Rule 3002(cXl). It failed to so fective notice to all other parties in interest

move, and hence pursuant to Bankruptcy concerning any and all, other corporations

Rules 3002(c) and 9006(bX3) the Court will Of which the Debtor, may potentially be

{ -1 not allow the claim as timely filed- held to be a responsible officer for sales or

Moreover, viewed under Rule 15(c), the use taxes in unspecified amounts. Accord-

Court finds that the late filed claim did not iigly, the Court hereby declines to allow

arise out of any of the same transactions or the Department to amend its earlier proofs

occurrences set forth in the four timely of claim pursuant to Bankruptcy Rule

claims filed by the Department before the 7015.

bar date. None of those claims concerned

taxes owed by Chandler or the Debtor as a 191 In addition, the Court declines to

responsible officer of that entity The De- allow the late filed claim under its equita-

partment's purported amendment arises ble power and exercise of discretion as set
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tax imposed against an entirely C N' RsErs. s (BkrtcN DI. 9l1)

-*ntity than any referenced in its forth in Unror and Staerotis. The Court ary 2], 1992 to file the subject proof of

d claims. Additionally, the Court , respectfully distinguishes the result, claim. The Court concludes that thcse be,
the instant late filed claim is for reached here witA that in the Unroc and lated actions do not constitute due dili,

*t greatly exceeding the aggre- Stavriotis decisions. First, neither lUnroe gence
.11 its timely filed claims. Thus, nor Stavriotis made reference to Bank- Although the Deparitent's actins for d

concludes that the subject proof - rupty Rule 9GfoGb)(3), wAhich allov s exten- purposes of assssmnt under thq detail-
not a proper amendment to any ., sins of time only and to the extent provid- 'ersa' Occupat i onUsTa At a be t

.rlier filed proofs of claim, but ed in Bankruptcy Rule 3002(c). The Court ly and within the applIcabestatute Qf limje H
entfrely new claimn. See eCg., Am views suc: omission to reference the man- tations, that is insufficient on thes'e facts
'nal, 67 B.R. at 82 (a claim for datory limits of Rule 9006(b)X31 as a major est;blish the requisite iligence for timel

Aeiy $11,000.00 does not give par- limitation in the appropriate application of filed bankrupt~cy proofs of cla as -
of a claimtof over $2,000,000c.00, those decisiown Moretoeren out the quired under Bankruptcy p Rules caLoi

gh the creditors had notice thatl a d toschedule thTe R dor a er 900G(as(3). TheColurt simhalrlt resccts
4, of taxes har d Dotyet been deter- p C t an the ac uatl amou h in]y hepartment's g et Bh tle

-S 1 its oaer *- *Ur z claimed, in' contrast to the fany of theis o t itw - 5 ep oft~~ .one of itawareofewe.[ f
-icil the Debtor was a responsible fmatter where the Debtor, aatmes, as- ot erem n 1 it -ot e 33a j1ere i L,

rthermiore, the Departme cons - serted his FifD.th end was t doing an isna cAm si, nilb uarat ege'
by timely filing claims against otagainst s crimiation, and never' filed -us tha tt -ihan

dieaton ofthe Dpartmnts i-. Th Depatmentfiledthe lte climuse thats thmel rightrl0 ha 40s0 u P re t F 'Jbll!Iurl p

r as a responsible officer of The schedules of assets or liabilities. Morus, te u-haI ther ref n It hd was ding 11 e ind dn L
gpboard and Eagle line, Inc,,, it Trustee and the interested creditors were Te I FlL

iceto al]otherpa.-tiesin inte restclaim Pursuant to asser cestiimsy ofNarleft to their own resources to ferret out the appel n c ls d ot"
:g Debtor andallbther estarpforany30ns Debtorussellabilre s, including the insant provide foarbilsuchsi anj eptun Brn ttitK
* thhe Debtor may potentially be ment, the investigationtof for September Rulend 3002(c)(Ib imereH~p"|" Ihjhhl y11ll [lilhilill 0,l b|oj 21l~lil~lkei ens

eDe btorhasas a responsiblonsible or contested claim which only surfaced of rec- 1 motio n for ali thimK:X[[,.Fi L

;e Dnisebtor ha amuns. cod eraro aac 1990, moth pro to protofs fo r c ai oljr |0tfegl$1|lleiriiiilii

eany tpeof terust fucind tax fllor tecasbrTorde over a year after the claims bar date 1 tie[ i

, tsanytp tof BanruptyRlsel vr fth fundnc tax this case. Septem er be8llllt!il~llllarlElll~fuie~lI,

could make a' personal claim t a rus ouidt Thaeteneust4lafwa'ot
im. The Court 'finds this argu- Nwext, in applying the Glamour Coat bI howh Ter not tecla iiiant,
er~uasive. Taken to its logical ancing test, which Unroe adopted the ees and as an eI'ti~ itFk i ipad to

in this argument purports to put Court concludes that the equities weigh in the requirement oif the Ban Rules
el ind all its other creditors, on favor of disallowance of the subject claim. Ihadin tion 1Ogil
n: etice of any and all taxes due -No evidence in the record offers any com- nates d dIn tion, 1 Ein e

I by the Debtor from any corpora- pelling explanation for the Department's c
ich the Debtor was a responsible . failure to request an extension of the bar parties were n~'c olb

Nkllile the filing of the previous date. The Department was a scheduled any addiinlc fifl1~~ead r
:arlst the Debtor as responil creditor, received notice of the claims bar owingbyCad[, '

thbse other corporations may be date, and timely filed four -proofs of claim. wa'as notmnioejinF fle Dp
,idication of the Department's in-, The Department filed the late claim one ment's tml i~fjr~ ~ ~ [ir

the Debtor responsible for and a half years after the bar date. More- thermore, nor~' il e$ lFndf
thjse corporations, the Court is over, the Court finds that the Department fall if te~'[cI' [ -
g to extend this argument as ef- did, not exercise due diligence in filing its loe.Tehu FI l F[

*Icet l te ate nitrs claim. Pursuant to the testimony of Mark unsecure rdtF~
:gayadal te oroain Russell, a revenue auditor for the Depart-cee[FI'iJd ,[

-1th~e Debtor may potentially be ment, the investigation of the September dn itiuin
e a R-esponsible officer for sales or 1988 aircraft transfer did -not begin until The DeparfileI

iiunpecified amounts. Accord- February or March 1090, months prior to proofs of claim c F

~rtm nt to amend its earlier proofs at trial indicated that the Department was amended aim a[F[iI K 'IFf~
pi rsuant to Bankruptcy Rule well aware of the pendency of this case. September, 1988. LL~F~F

in July 1990 that the Debtor was the presi- were impeded be l e~j~ 1 li
RusseU furter. Tstfeththe wacwre ag estat itshef ~

naddition, the Court declines to dent of Chandlr h Department, h~owev- to concelte , ~ ~ r~~~e
e lathe filed claim under its equita- er, did not send out a Notice of Penalty by having title ' fIFfif F

2r ar~d exercise of discretion as set - Lability to the Debtor until August 15, from the retaile'r i F

1991. It subsequently waited until Janu- -- s In. o 1
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C* - could claim the "occasional sale" exemp- tention that this Court lacks jurisdiction to
i; tion. The Department claims that it did determine the tax liability of a non-dvbtor
* not file a timely claim with regard to the entity such as Chandler. For this proposi

E . aircraft purchase because Chandler never tion, the Department cites several cases
registered Aith the Department for any Sce In re Brandt-Airf7er Corp., 843 F.2d
type of tax and never filed a tax return 90 (2d Cir.1988); United States v. Hucka-_
with the Department during its corporate bee Auto Co., 783 F.2d 1546 (11th Cir.1986);
existence. Russell, however, admitted that In re Success Tool & Mfg. Co., 62 B.R. 221
a corporation is not required th register or (N.D.111.19SG). These cases are distinguish-
to file a tax return if it has no ir.come and able from the case at bar. In the cited
has not engaged in a taxable transaction. cases, the debtors sought to have the court
The Department counters that Chandler shift a tax liability to a non-debtor. That is
was seeking to evade payment of the tax. not the situation in this matter. Thus, the

*fi i The Court finds this argument misplaced. Court declines to follow this inapposite line
The Department cannot assert Chandler's of authority.

. -z acts or omissions as a compelling defense

for its own inaction under the facts of this Pursuant to 11 U.S.C. J 505(a)(1), the
matter in light of the history of the Depart- Court is - authorized to "determine the
ment's timely prior actions in connection amount or legality of any tax, any fine or
with its other claims in this ca-e. In the penalty relating to a tax, or any addition to

F pleadings, the Department sets forth the tax, whether or not previously -assessed,
proposition and cites supporting cases that whether or not paid, and whether or not
concealment of a cause of action suspends contested before and adjudicated by a judi-
the running of applicable statutes of limita- cial or administrative tribunal of competent
tions. Although the Department is con- jurisdiction." Several courts have held
tending that the Debtor and Chandler that the bankruptcy court may apply sec-

j:jz - fraudulently concealed the taxa!--ity of the tion 505(a) to determine the tax liability of
subject transaction, no evidence of fraud or parties other than the debtor. See In re
conspiracy was presented supporting this Wolverine Radio Co., 930 F.2d 1132 (6th
conclusion. Therefore, the Court will not Cir.1991), cert denied, - U.S. , 112
further address this argument and rejects S.Ct 1605, 118 L.Ed.2d 317 (1992) (bank-
same. ruptcy courts have jurisdiction over dis-

Upon balancing the equities, the Court putes involving unemployment compensa-
finds that the equities really favor the oth- tion tax liability incurred by debtors, but
er unsecured creditors whose allowed same may include tax disputes concerning
claims were timely filed and whose divi- non-debtors when that dispute affects the
dends should not be diluted through allow- debtors and when exercise of that jurisdic-
ance of the subject contested claim. After tion is necessary to rehabilitate the debtor
all, the Department has other potential or to administer its estate effectively); In
sources of recovery for its assessed unpaid re Goldblatt Bros, Inc., 106 B.R. 522
taxes, namely Chandler and its assets, if (Bankr.N.D.Ill.1989) (court held that deter-
any, other potentially responsible officers mination of whether creditors' committee
of Chandler and their assets, and the Debt- was responsible for paying taxes on inter-
or and his assets as a result of the denial of est earned on money held in an account
his discharge. established pursuant to the Chapter 11 plan

was a core proceeding); In reJohn Ren ton
B. The Underlying Claim Against Young, Ltd., 87 B.R. 635 (Bankr.D.Nev.

the Debtor as Responsible 1988) (court had jurisdiction to determine
Officer of Chandler debtor's motion for injunctive relief from a

Concerning the Trustee's second defense one-hundred percent penalty tax assess-
attacking the merits of the Debtor's liabili- ment against the non-debtor obligor based
ty for the Department's claim, the Court on his relationship with the debtor as its
must first address the DepartmvCt con- president and only shareholder); In re Jon
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COil 15I BR. !99 (BkrscN.N D Ill. t92) 999I this Court lacks jurisdiction to Co., 30 B.R. 8.31 (D Colo 1983) (court deter- the notice of assessiwelt sent bY the De.the tax aliaility of a non-dcbtor mined the 26 V.S.C. § 6672 tax liability of partment to him, the Trustee may still aS-

as Chandler. For this proposi- the debtor's employees); In re H & R lce sert substantive defenses to the claim as
lepartment cites several cases. Co., 24 B.R. 28 (Bankr.W.D.Imo.1982) argued here. See 11 U.S C. § 558
;qrandt-AirJlc Corp., 843 F.2d (same); In re Major Dynamics, Inc, 14 Ts
1988), L'n ied Slattes z-. Cluca-a B R. 9G9 (Bankr.S.D.Cal.1981) (court staved The Department asserts and has as-
o., 783 F.2d 15i46 (11th Cir.1986); IRS audits, assessments and collections di- sessed personal liability on the Debtor as
s Tool & M5g. Co6, 62 B.R. 221 -I reced at the creditors of the estate). In corporate officer of Chandler pursuant to

-6s. These cases are distinguish- Major Dynamics, the court acknowledged Section 13I of the Retailers Occupluon
the case at bar. ,Inz the cited ,that ythe legislative history of section 505 Tax Act, which provides in pertinent part..ebtors sought to haye the court , focuses on tax obligations of the debtor or Any officer or employee of any corpora-,

'iability to a non-debtor. That is F ithe debtor's estate. It held, however, that tion subject to the provisions of this Act V
ation in this matter. ,Thus, the the "any tax" language used in section who has the control, supervision o re-

S05(axl) must-control and "that the Bank- sponsibility of fi3,ing returns,,and mlaking
ve. to follow this inapposite line ~- ruptcy Court has jurisdiction to determine payment of-the amoint of ta here`iiV. 

pametof-he--Yt o txh ndisputes between third party creditors and -imposed ... and who willfup y fails ito fi lk
to 11 U.S.C. 505(aXl), the , the Is 3 in an appropriate case." 14 B.R. ; such return or Wl maks paymert lt
uthorized to "determine the - at 972;, The court opined that an "appro- the Department or willfully tpts in' El
egality of any tax, any fine or priste case" included "tax disputes of third any other manner to e4Ldeior de'eat the li tting to a tax, or any addition to parties other than the debtor prozided, tax shall be personally liable for a pnal- L
:r or not previouslyl assessed, , howeievr, that the IRS activity to be en- ty equal to the total oIIntLA of taxun-not paid, and whether or not joined directly affected the debtor or the padb tecrpHaionr 'Icldg 'irher L.
efore and adjudicated by a judi- estate, and that the exercise of such juris-thrn;
nistrative tribunal of competent estdition was necessary t the rehabilitation est and penaltes -

" Several courts have held ,: of the debtor or the orderly and efficient Ill.Rev.Stat. c^. 12, para. la il2W 9).'
nkruptcy court may apply sec- administration of the debtor's case." Id. The Illinois Supheme' ad help that
to determine the tax liability of (emphasis in onginal, the willful fai~ure t6 l r4qiireneilits
kr than the debtor. See In re [tIO In the instant matter, the parties satisfied with a sh ond lI
Radio Co., 930 F.2d 1132 (6th ask the Court to determine the Debtor's scious and intentiO aeie
erL denied, - U.S. - , 112 liability as responsible officer of a non- tax payments. Depime t lo,,fR
118 LEd.2d 317 (1992) (bank- debtor corporation. The Debtor's liability, Heartland Invest.,

rts have jurisdiction over dis- in part, depends on whether Chandler actu- 86 IlI.Dec. 912, 476 1
virng unemployment compensa- ally owes the tax. The determination of ing Department i 0ihL ,os phii
bility incurred by debtors, but the tax assessed against Chandler directly Bublick & Sons, In41 6t I E 68 I
include tax disputes concerning affects the Debtor, who was denied a dis- Ill.Dec. 265, 369 hj

when that dispute affects the charge, and the potential dividend distnbu- par/ment eve hl
I when exercise of that jurisdic- tion from the estate. Moreover, the deter- tems, Inc., 185 Ill.AlI4 2l L.4 I
ssary to rehabilitate the debtor mination of this issue is necessary for the Ill.Dec. 647, 649, 650, I |
lister its estate effectively); In orderly and efficient administration of the 861 (4th Dist1989)1kli o I
itt Bros., Inc., 106 B.R. 522 estate. See Major Dynamics, 14 B.R. at action, wilful condui I tii I
|.11.19S9) (court held that deter- 972. Having been denied a discharge, the purpose or intent ih iIf Ii ip l Inlill 1

f whether creditors' committee Debtor has a personal stake in the outcome ment" Heartland / ' D II lliP'1 -

isible for paying taxes on inter- of Chandler's (and his) tax liability. See 86 IlDec. 912, 4761P EiIIH IIon money held in an account Jon Co., 30 B.R. at 833-83.4. Thus, under lick. court fute c
pursuant to the Chapter 11 plan tthe plain language used in section 505(aH1), ation of willful failhI,|II1I I'll"proceeding); In reJohn Renton the Court can examine the asserted tax to be determined byiterm e IIII1| iI

d, 87 B.R. 635 (Bankr.D.Nev. liability of Chandler. See e.g., Wolverine the basis of the II IIIJ IIIIIII)1I
-t had jurisdiction to determine Radio, 930 F.2d at 1140-1143. Moreover, adduced in the 3k.tion for injunctive relief fro under 11 U.S.C. § 558, the Trustee may e i[ t57 ] l Ii H Sd percentpenalty tx assess-assert any defense available to the Debtor 129 [
ist the non-debtor obligor based for the-benefit of the estate including de- I5 I ll ib |I | iIi
tionship with the debtor as its fenses personal to the Debtor. Thus, even The Retailers' Oca i;Ii l G
nd only shareholder); In re Jon though the Debtor may not have protested ther establishes the I~IIippII| III' [
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and assessing the liability against a corpo- sole director of Chandler. Although by no

rate officer: means certiin, the Court can reasonably

The Department shall determine a penal- infer that the Debtor, as such officer and

ty due under this Section according to its director, was in control of Chandler No

best judgment and information, and such compelling evidence, however, was present-

determination shall be prima facie cor- ed on the issue of whether the Debtor's

rect and shall be prima facie evidence of failure to pay the claimed tax was volun-

a penalty due under this Section. Proof tary, conscious and intentional. John

of such determination by the Department Anderson testified that Lawrence Pluhar

shall be made at any hearing before it or acted as he Debtor's chief financial offi-

in any legal proceeding by reproduced cer, and thus is putatively another potential

copy of the Department's record relating responsible Chandler officer against whom

l <,-'-~; . ~ thereto in the name of the Department the Department could proceed. Chandler's

under the certificate of the Director of annual corporate report for 1988 showed

Revenue. Such reproduced copy shall, two other officers who may be additional

- - -~ without further proof, be admitted into potentially responsible officers. (Depart-

evidence before the Department or any ment Exhibit No. 19, p. 3). There was no

legal proceeding and shall be prima facie evidence presented of the Debtor's volun-

proof of the correctness of the penalty tary, conscious and intentional failure to

due, as shown thereon. pay the tax. Evidence that the Depart-
- Ill.Rev.Stat. ch. 120, para 4521/L ment sent the notice of assessment to the

- The Department established prima facie Debtor, and he has not paid same or re-
,- .i B y -- proof of the correctness of the penalty by sponded to the Departmept's demrands, is

introducing a copy of the Notice of Penalty not the equivalent of a conscious or inten-

Liability issued against the Debtor. (De- tional failure on his part.

U-.. ..- partment Exhibit No. 1). At trial, the As a matter of law, the automatic stay

.... r -. ~ Trustee presented evidence to the contrary, under 11 U.S.C. § 362(a) was effective

i~f~ ~ namely the opinion testimony of John from the time the petition was filed in

Anderson which concluded the sale was not February, 1989, over two years prior to the

, taxable, as well as the supporting certifi- Department's August 15, 1991 issuance of

cate of occasional seller exemption execut- its Notice of Penalty Liability to the Debt-

ed oh behalf of Prewitt Leasing, Inc.. As a or. That his pre-petition property which

r- ~- result of this evidence, the ultimate burden passed to the Trustee as property of the

of proof and persuasion shifted back to the bankruptcy estate under 11 U.S.C. § 541

Department. See generally, People ex reL. was not available to satisfy this contested

Dept. of Revenue v. National Liquors Em- claim, does not serve as the equivalent of

pire, Inc., 157 Ill.App.3d 434, 439, 109 111. adequate proof of the Debtor's voluntary,

Dec. 627, 630-631, 510 N.E.2d 495, 498-499 conscious and intentional failure to pay.

(4th Dist.1987). The Department's assess- In addition, in Corrosion Systems, the
ment notice to the Debtor and the prima corporate officer against whom the Depart-

yfacie effect of para. 4S2 /2 without more ment sought to impose responsible party

evidence are insufficient. Even proof that liability, signed the corporations tax re-

Chandler may be liable for the tax is not ports and checks accompanying same. 185

ipso facto sufficient to show the Debtor Ill.App.3d at 583-584, 133 Ill.Dec. at 650,

liable as a responsible officer. ~ ~541 N.E.2d at 861. The, court there con-

111 The Court finds that the Depart- cluded, however, that ';the officer had re-

_ ment has failed to meet its burden and lied on his accountant, and there| was no

establish that the Debtor willfully failed to evidence 'that the defendant con'sciously,

pay the tax assessed against Chandler for voluntarily, intentionally, knowingly or

_ the sale of the aircraft. On the required recklessly failed to make 'the appropriate
element of corporate control, it is uncon- retailers' occupation taxi paynts." Id.

tested that the Debtor was.president and (quoting Department of Revenge v. Afar-

-8 . . .129
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or of Chandler. Although by no ion Sopko, Inc., 84 1Il.App.3d 953, 9S5, 40 ties of the case." 11 U.S.C. 5 5021j)V 3n
r-tAin, the Court can reasoniahly lIl1Dec. 487, 489, 406 N*E.2d 188, 190 (2d Bankruptcy Rule 3008, in turn, provides J
the Debtor, as such officer and - ~ Dist.1980)). Based upon the evidence that that "[a] party in1 interesti may move for- ,qi
eas in control of Chawdler. No the Debtor has merely failed to reseond to reconsideration of an order allowirig or dis^ m
essdence, hof'A.ever wat prebsents the Department's notice, the Court is un- allowing a claim against the estate. The
issue of x'. hether the Debtor's able to conclude that the Debtor's failure to court after a hearing on notice shall enter

p ay the claimed tax t as VolUfl ro pay the tax was willful or voluntary, con- an appropriate order." Fed.R.Bankr.p.
~cious and intentional. John -~ acious and intentional. 3008. Reconsideration of both allowed and F]
testified that Lawrence Pluhar disallowed claims may be d

:he Debtor's chief financial offi- before the case is cmsedb In e at Reaourn i
us is putat ely anuther potential Vn. Ci o CLpuSIuant bore the casbe s oeld re ResurdccV

resentd ofXel 3jebtors tW~S * Rle of ankrutcy Pocedur 705S * d~snot~rReclamatioan Corp., si''m34onBlR. 771 77 '

eouChandler oftnic i agains tf whom For the reasons set forth herein, the R B 7 7

ChanDle office agis womt .Bnr.t Chsmttroresefrt9'or on 'TheaBX Fl Cu$%£t;a od I I'

Jivmlent coutld prQ, C ,hadlers pCourt hereby sustains the Trustee's objec- hrare iorre chol H
-pouate report his r pa SS shod . Ontion to the allowance of the Depart 2 doent's weg ghrxent an easonablenes of

ofieras who ma be- adiinlsubject proof of claim, as amended.,aydlprjictoheebranohe

.trof law, th automa aticoFnal 92 n h epnei poiinfld v aey 9 .dl SricrliiN4l; l1

creditors, effect md n efficient administration4 1 i, 1

.m th etionua iii e' "Thi~se Opn on seres ras50ndns set facth tlepoionofill >60fI,& 'Fe I

responsbe o Icers. ro epart Oerves idings of fati and the moving credit' good faith. Id D
bitIN. 9 p.3). There "was no - ~ and conclusions of law pursuant to Fe-deral Rue08ha enhlprnssean
resented of August Deor's volue Rule of BankruBptty Procedure 7u* that a 'r'ifi a e tlon
*ious and priio a] failure tto to reconsider bo | ppealing. Walsh

sa. Evidiene tba the Depart- MEMdORANDUM OPf.O t e t ckning Co. V., In.Suranrce, Co. of ANorth
the notice stnis re- tais mattricomes for the Co urteon Dis- Aimerica, 838 Fl 2dh6lll698 '(3rd Cir. 1988)
id he has ot'aid sarAo the motion for reconsideration filed by the The Severiit [Court pf pals

fficer 1 04 In'the Departmet'- Sevesth i. Stl!!ils de sis
thi Depal entof cnc&s der nien i Illinois Department of Revenue (the "De- has instructed cp~lrt o ratal ust

hient his cipotsi Win e partynent") of the Court's Memorandum ti7 F ( ,ontjiumbefiled ail.hin ten
Opinion and Order dated November 25, days of judgmen e Ree

.tter of law, the automatic stay 1992, and the respcnse in opposition filed V. Daley, 799 RI ~9 86').~!o-
U.S.C. h 362ta) wk-as effective by Thomas E. Raleigh, Chapter 7 Trustee tions made t vne'herea ll
time the petition was filed in (the "Trustee"). For the reasons set forth the provisions of1 o' f e
19S9, over two years prior t the herein, the Court hereby denies the motion. R -leof'Civl Pi lIi/le E.sfj ldJltedf[ aby
it's August 15, 1991 issuance of B Inkruptcy Rull ,I
jif Penalty liability to the Debt- I. JtRISDICTIONV ANVD PROCEDURE on at bar w

his pre-petitio property WhichThe Court has jurisdiction to entertain ber' 4, 1992, wit~r"'A I ug
the Trustee' ,as prop'erty- of the this matter pursuant to 28 U.S.C. § 1334 mnent, tepoeiW'~~i

estate under'' 11 U1J.I.S.C. § 541 and General Rule 2.33(A) of the United itielsllcon in U
ailable to satisfy this contested States District Court for the Northern Dis- 3008 an9(2 '[FDLff!]t[[[

not serv-e as the 'equivalent of trict of Illinois. This matter constitutes a f21] ~ ~ ~

1 ~~~~~~~~~~~~~~~~~~~~~~~~1,

roof of the Debtor's voluntary, core proceeding under 28 U.S.C. serve to correct if1l~~
and intentional 'failure to ~~pay § 1(XKj-fo %IIiF e~i li
on, in Corrosion Syj;tcmns, the discov'ered evidenB)l~ ~ b r~
fficer against who,'the Depart- 11. APPLICABLE STANVDARDS Inc. v. W1alker-4 i~ ~y[$F~
,it to ips epnil at "MNotions to reconsider" are not formally 762 F.2d 557 (7t Bk F~[I

gned the elorporatii 's x re- designated by either the Federal Rules of Inter-national F34lP
'hecks acomrpa~nyin' same, ~ ,185 Bankruptcy Procedure or Federal Rules of F.Supip. 656(ND Fl I.

at 61.Thecout teredon U.S.C. § 502(j) and Bankruptcy Rule 3008 National Union ~ uhiI
xever that"theoff~cr ha re, which allow reonsideration of orders al- 224 226 (N.D. Ii IIlri(

accountant, and there i'as no lodeng oIdisalloing clams againt the 1mtion mad pIrI

hat the defedan co splouly~ estate.Section Sj rvdsi eeat t ev as I a ThveIh
Intensionally kn$~ing y orpart that "[a] claim that has been allowed ters or present th Ifailed to muJe thelipprupriatel or disallowed may be reconsidered for theory. Federall

enortment v ~il lowed or disallowed according to the'equi- Evans, Inc.v FdI~1 ~

of Reve F" - ~~~~~ 130I1 h D
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224, 244 (N.D.11119761; In re BNT Termni- to distribution under section 7 26(aXl). The
nats, Inc., 125 B.R. 963, 976-977 (Bankr. Department concludes that these two opin-
N.D.AI.1990). The purpose of a motion to ions are recent significant changes in ex-
alter or amend "is not to give the moving tant case law concerning contested lateL party another 'bite at the apple' by permit- claims allowance and payment, and the
ting the arguing of issues and procedures Court should follow these decisions by
that could and should have been raised holding Bankruptcy Rule 3002(c) invalid asF prior to judgment." BNT Ter7ninals, 125 in conflict with sections 502(b) and 726.
B.R. at 977. "A motion brought under The Department concludes that because
Rule 59(e) is not a procedural folly to be section 726(aX2XC) and (aX3) provide for
filed by a losing party who simply dis- payment of late-filed claims, they conflict

ugrtes with the decnsiontd othetwise,the with and override the provisions of Bank-
Crour wudbatsfed liinundte. d wt oin ruptcy Ruie 3002(c), notwithstanding the
| | i i from dissatisfied litigan~ts." ki dSeventh Circuit cases which do not address

e a M A- 111. THE DEPARTMENTS the perceived conflict, but assume the va-
ARGUMENS liity 'of th e Rule. The Department con-

The, Department makes several argu- in .he Chapter 7 9ontext, there is
W* '- ments in its motion. First, it contends that no legal dispute that late claime are aT-

Bankruptcy Rule 3002(c) conflicts v ith 11 lowed. The real issue is classification for
U.S.C. § 726a)(2} and (aX3), the statutory distribution purposes.
provision governing payments of claims, Lastly, concerning the merits'of 'the un-
because it specifically contemplates allow- derlying claim, the Department argues it-
ance of late-filed claims by providing for established and proved a prima facie case,
their paymt :t. Second, the Department notwithstanding the Trustee's evidence and
argues that pre-petitior. unsecured priority objections thereto, citing as supporting au-

-- I, - ~~~~~claims that would be so classified under 11 t-
- A-- -~ - U S.C. § 507(a)7), even if late-filed, such as thorty t llinois Appellate Court deci

the claim at bar, are entitled to payment Sions: Quincy Trading Post, Inc. v. De-
and distribution along with timely filed pre- partment of Revenue, 12 I1l.App3d 725,
petition unsecured claims under section 298 N.E.2d 789 (4th Dist1973) and Depart
726(aXl). This is so, the Department main- ment of Revenue v. Corrosion Systems,
tains, because the text of section 726(aXI) Incm, 185 Il]-App.3d 580, 133 JII.Dec. 647,
makes no reference to effectively subordi- 541 N.E.2d 858 (4th Dist.1989). The Court
nated dividend distributions of late-filed notes that it discussed and appbed Corr-
priority claim; section 726(aX2) is explicitly son Systems in its prior Opinion Under
inapplicable to priority claims by its text; this argument, the Department asserts that
and the provisions of section 726(a)(3) like- because the Trustee did not show that the
wise do not specifically exclude claims that Debtor was not a responsible offer, and
would otherwise be accorded administrative there were nor similar opinion letters of
priority under section 507. Only claims of counsel on the! non-taxable nature of the
general unsecured creditors who file late subject transaction issued to the purchas-
claims receive distribution under section ing corporation' or its officers, or that the
726(aX3). Debtor ever relied on the legal opinion that

Next, the Department urges the Court to was given to the lender on the tlrnsaction,
follow the recent opinion of Judge Wedoff the Department's evidence is sufficient to
in In re Rago, 149 B.R. 882 (Bankr.N.D.111. support allowance of the underlying claim
1992) which followed In re-Hau-sladen, 146 on its merits. The Department concludes
B.R. 557 (Bankr.D.Minn.1992). Hausladen that the Trustee had the burden of proving
held that late filing of a claim is not that the Debtor's failure to pay the claimed
grounds for its disallowance under section tax was not willfulL rather than on it to
502(b). Rago, in turn, held that priority show that the Debio'sfailure to pay was
claims, even though late filed, are entitled willful.

v131
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Ch i15 3I 959 (BI,-tc . DII 91"2)103liution under section 726(a)(1). The 'B The Trsr~ea's~ Arguments tar~dily-filed proof of claim conlstitutes ansent concludes that these two opin. - The Trustee c~ounters with numerous ar- entirely new claim, rather th an an amended

-: recent significant changes in ex- ~, guments in oppos~ition to the Department's claim previously argued. i J_e law concerning contested late motion. First, the Trustee notestatte Terueefthrsststtpre.
illowace andpayment, and the motion does not show that the Court made ly applied principles of sta~tutry 'copnstruc- Ihould follow these decisions by any manifest error of fact or law, nor is the tion compel relegation of the Deplartmen't's L,1-Bankruptcy Rule 30 02(c) invaid as Department proffering any newly discover- tardily-filed claim to paymnent and classifi--ct with sections 502(b) and 726, ed evidence. Second, the Truste~e cones ctonudrscin 726(aX3)~ and (aX(4)Partment concludes that because that the Department's motion raises a new On this point, the Trusteearustatec,26(a)(2XC) and (aX(3) provide for argument under Rago--that a tardily-filed tion~ 726(a){3) is tor unsecured claims whichof late-filed claims, they conflict proof of claim cannot serve as a basis for ar adl-filedndae otfa

Ioverride the provisions of Bank ~ disallowance of a claim-w~hich, wB. not spcfied insco 2{X2Csc st_1ule 3 002(c);, notwithstanding the urged at the time of trial, and is ntpoe- Dprmn' li tbr xettepr
Circuit cases wch do not adrs yavne ne ue5.Tid, the tion, thereof which Itis [,a ~clamdpnlyeived conflict, but assunw t~~~~e ~ TruStee points out that the ~Courtl in its whI ol emr rpr~ clsIfethe Rule.ThDc'Oninhdcniedte under section 72i(a (4).1 CoZ6nsequhently, ltheviwadrejected same for, reasons stated Truastee coclds e neuit in the hapte 7 c ntex, the e istherin. Fouarth, the Tfosf~e asserts that[iU I * Ldispute thtlte' claims ~are al- I. claims, whetherIe'~led o rort teThe real issue is lasification fo~r ntwithstanding H0asladc*, the analysis inept under sectionh0 oI nt o o eI IC I ~~~~~~contained in Rago is flawked, and has effec- . F-on purposes, ieybe eetd nI eUi-e quire treatment ad payment under~
*concerning the merits of the un- Pi2 3.46 (7th Cir.1991)"i and 'in re Stavriot- ons26(ompn. Th text1 of th,01~i su .9,claim, the Department argues it 'ss~ -977 F.2d 1202 (7th iCir1992) As dion-opiigscpi7~whoti

ed and proved a prima facie case, 4- tpral authority the Trustee cities Wfkn vaumriossbation ~ si'd~ie~ ~t~anding the Trustee'Is evidence and U .Sni Bros., Inc-, 731 F.2d 462; (7th scin76a3 loid pl t fcss, _s thereto, citing as supporting au- Cir9)(ecuin)nwhhteSvnh involving lateca~ aiih~FFs~fwo Illinois Appellate Court decji CiTuit noted that both the text of theF
u~incy Trading Post, Inc. r. De- Bankru ptcy Code and the Bankruptcy cl~ xldd~K~

t of Revenue, 12 Ill.App 3d 7~~~ Rul1s must be considered in determining An additional point ar~gue~ by the Tr~w~tehe~r a claim is to, be disallowed. WiLk- ee is tthat by ext igte eu~lt reacheZd 789(4th Dst.19'3) andDepar 1, )11' ied to the Rules then in effect un- in Rago to thi ak'e'dl
-Rei'enue v. Corrosion Systems,, ~ o pye~~ raeder 'Uie prior Bankruptcy Act in holding dividend paydigltePioiFIlL~pp.3d 580, 133Ilec 647thtla Chapter 13 claim was required to be claims with a q~ ~am~tt ieM2d 858 (4th Dist.A89). The Court q F~Ffiled`no later than six months after the filed allowedclisotthadrgea-it it discussed and applied Corro- initial creditors' meeting.. lished claims a e E E
'em- in its prior Opinion. Under ~betnment., the Department asserts that . The Trustee thus urges the CourtI to debtors, trustees ado ktrse a

adh~fe to its view that the text of section ties to thereafe rtu bo tl lhe Trsteedid ~t shw tht th ~.' 504(b1) effectively provides' f6I disallow- atosaanttr~il F4K ~ F FL~-as not a responsible officer, and y
r no similar opin 1ionlteso anceolf late claims as "unenforceable" un. ant to 11 U.S.C.

ransatieontissedaobte paurc f heas-uddh time limits of Bankruptcy Rule the Rpg result. F cisofeut Fransaction issued 1 to the incuddpteurchas t -P~I~F 
F~IF~ ~ , F

[ 1 ~~~~~~~3002(c). Next, the Trustee coptends that ble subordination)ration or its officers, or that the the Ra o analysis would not be applicable equitably subordina IFF F6'ny F Fver relied on the, legal opinion that here under the facts of this matter because of the Department's li F~~ 4oibly 'F"nto the lender on lthe transactipn, the Department's subject claim was assert- considers ed causet " Firtment's evidence, is~ sufficient~ to ed to be an amendment to previou.sly timely claimant in Rago, 6'tlkewo '

?rits. The Departm~ent concludes tardily-filed, unlike the claimant in Rago Lastly, o h F~FI ft y~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~otnstb 
F F

l'rustee had thre tb r ?n of proviIng which had no notice of the case or its claim claim,thTrsec F ;m id)ebtor's failure topa the claimed prior' to the expiration of the claims bar merelychlegst sBci fnnth Debtorus, failure an n it ~to, date. Hence, the Trustee maintains that ing that thy a E tFno etrs,,~a'et a ~ heDprmn ant willfults otion shor n thatthe Diede~~FFfor reconsideration, argue that the subject pay the claimed ta cŽ F ~ F~ 1

~~~132 
IFFIIF;
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lenge to the Court's factual findings cannot the Court's Opinion, the plain meaning of
be appropriately made on a motion for re- section 502(bXl) provides for disallowance
consideration. of a contested claim, if same is unenforcea-

ble against the Debtor for any reason oth-
V. DISCUSSION er than because it is contingent or unma-

One crucial point to emphasize is that the tured. This reading of section 502 and the
process of bankruptcy claim allowance or end result'is supported by its sparse legis-
disallowance pursuant to the provisions of lative history. See H.R.Rep. 595, 95th
section 502(b) and Bankruptcy Rules 3007 Cong. 1st Sess. 352 (1977); S.Rep. 989, 95th
and 3008 is a separate and distinct aspect Cong.2d Sess. 62 (1977) U.S.Code Cong. &
of estate administration from the related Admin.News pp. 5787, 5848, 6308. There is
process of payment. Allowed claims are no limit either in the text of section
paid through distributions from the bank- 502(bXI) or its legislative gloss which pre-
ruptcy estate, as defined in section i,541- cludes resort to the statute of limitation
made by the Trustee pursuant .to section created by Rule 3002(c) as appropriate ap-
704 and, Bankruptcy Rule 3009, through the plicable law. -

provisions of, and in the priorities estab-
Jishd uder secion726 Freuenly, [15-17] In the Rules Enabling Act, 28

-~~ --~ Jishedet uneprase btin76 relaequ-sently, U.S.C. § 2075, Congress empowered the
these two separate, but related, steps of Supreme Court of the United States to
claim allowance and claim payment prac- p Ib rue f th ti p
tically occur in close proximity. The real ure in cases under Title 1. Seti 2075f7 % lissue here, however, involves the disallow- that such rules shall notexpressly providesthtscruesalno

N ~ ~ ~ ~ ~~- ~~~ance othDprmn'cliudesc-abridge, enlarge or modify any substantive
tion 502(b)l) and Bankruptcy Rule 3002(c), ht" Arceordingly, it has been held that

- - not any claim classification issues for dis- then rule makinig power ofb the. Supreme

;v tribution purposes' under section 726 as the Court is limited and to be exercised consis-
parties unnecessarily argue for the first tently with the substantive provisions of

[|||# time in this motion. Only claims allowed Title' 11. In re Itel Corp., 17 BR. 942
under sections 501, 502, 503 and 507, and (Bankr.9th 0ir4982). Rules promulgated
' not disa~llowed under section 502(b), receive pursuant to section 2075 haye the force of
distributions under the priorities estab- law pursuant to that authority granted byrhedt cin sci 726. Bed Coth art- Congress. In re Brooks Fashion Stores,
ment's claim was disallowed both as un- Ic,14BR 3,40(ak...XO F timely and on the merits, section 726 classi- 991)." The bankruptcy courtisbound to

fication issues are irrelevant and immater- follow, without exceptions, the rules pro-
al, to the claim disallowance issues. mIlgated by the Unitedp StatesSupreme

1[141] For purposes of this contested mat- Court unless a rule is inconsistent with the
ter, one ultimate issue is whether the statute, in which case the BaInkruptcy Code
Court's prior ruling disallowing the Depart- controls over inconsistent prpcedural rules.
ment's claim pursuant to Bankruptcy Rule In 're Wilferlhl, 57 B.R.,693, 694 (Bankr.
3002(c) violates section 502(bXl) of the D.N.M.1986). Rules are entitled to a pre-
Code, and secondly whether the Court's surnption that they were prpmulgiated with-
ruling disallowing the Department's claim in fthe proper authority ,of 'lthe Supreme
on the merits was in error. After~carefully CourI and do not affect substantive rights.
considering and reconsidering the argu- In re Neese, 87 jB.R. 609,16'11 (91'Cir.BAP
ments, and with all due respect to the 1988). A party contending that a court
learned decisions in Hausladen and Rago, rule M violates substantive rights bears a
the Court disagrees with those conclusions heavy" burden of proof. Neese, 87 B.R. at
that Bankruptcy Rule 3002(c) conflicts with 61'1; In re M agement Data Sertices,
section 502(bXl). Neither opinion discusses Inc., '43 B.R. 962, 966 (Barikr.W.D.Wash.
or focuses on the operative language in 1984).! !The Court concludes Ta-tthe! opera-

q.,. -ection 502(bXl). As previously stated in tive text of section 502(b)() can be harmo-

-
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L'S Opinion, the plain meaning of niously construed and applied through the partment's classificaition argument only, im- rll
1)2(bXl) provides for disallowance statute of limitations provided by Bank- pacts on allowed claims. This matter, how v
ested claim, if same is unenforcea 4- ruptcy Rule 3002(c). ever, focuses on its claim disallovted under
st the Debtor for any reason oth- ~ :-' (I]TeCutrjet h eat 02 (1ftXl), rather than the distribution classi-

ecause it is contingent or ~~~~~~~~~ficatio scheme under section 726. There- f
ecase t i cotinentorunma- ment's argument that Bankruptcy Rule foritsunneesrfrpoe eem ~

ds reading of section 502 and the 3002(c) patently conflicts with the distribu- nto fti atr octgrz h
is supported by its sparse legis- tion scheme of section 726. In bankruptcy Deat ntscim ndreton76hd

tory. See HR.Rlep. '595,9t estates where 'there is sufficient money or it noI endialoe, no adrs Ih~e- 4
Sess. 352 (2977); S.Rep. 984% 95th other liquidated assets to pay allowed pri- uial uoriain aguet el

~ess.62 (177) LS~odeCong.& >. ority claims that have been filed under rie yteTute h or e~ o

ws p.577, 8.8,630. hee s scton726a)l) ten ftr ll lamsat reach such subordination and classification,
either in the text of sectio'n tat distribution level under section 726 issues discussed Iin Rago. Only allowed
rT its legislative gloss which pre- T have 'been paid in full, to, the extent there clis r ett, torcIv dirbuon
-ort to the statute oflmition - are additional estate funds on hand to pay from he esae Thus, thepicpa ou

Rule 3002(c) 85 appropriate ap- ~~~claims that fall under section 726(aX2), anddsuso nRgocnenn et1
W. -those proceeds' are distributed pro rata to 72 i npoItead ntctrlIn inhi

In the Rules Enabling Act, 28 ~~~claim holders falling in that class. If there matter I . 1. '

!075, Congress empowered the 7li~sfiin fnso adt flypyal Te i-sult re c~dhere is also in accpr
Court of the United States ~~~~~~claimants in that class of claims, ther excess w.UIedSocs.Vck ,17BR L

-ules for the practice and proce- ithndsrbed ow tohe econ 303 (E.D.N.Y.19)J2)., 'There the bankruptcy
ies under Title 11. 'Section 2075 -2(a)leloftriyiedcim.A- court disallowed two claimfisiof the Internal
)rovides that suich rulesishall not thug "Infeunocsoal hr r Rek~enue Service which we~re filed l~atk`.
tlarge or modify azi)1 ubstantive bakutyettsi hc hr r u- Simjr to the tax claimaint in 0I90a Io the 1I

fiib funds topaalclistmyan
clordingly, it has beeain he] Ethie 3r'alcamstml n IRS; in Vecchzio argue~ tt at it shIuld' be~l

t~ardily-filed leaving an excess to cover pay-
making power of the Supreene of penalty, fines or punitive damage ette oscin76al rare.'T~

mited and tobe exercised csi-n~l ~76()) Iftos istic court onapelIehthtthRSs
i the substantive hir'ovisions of claims, under section 72()4. Iaf tihohulseeeegtd Aseto

-i the subtel Cor~p. 1 BR 942 claims are all paid in full, then distribution 7a264a}i3 stts n ae~t s to l

Cir.1982).Rules pIom Ate of lpost-petition interest is paid to allowed tard .lis ohpir~~n oKirt~~f
o secion 075 ave te foc~e f clim holders under section 726(a)(1H4) dat36 Vecosidwthprol

mt to hat auhorit grantd ~ - pursuant to section 726(aY5). Thereafter, reGoaPecos ets,!., l3..
in t-e rooks Fshion Sores, .any surplus of the estate is to be paid to 0 BnrND.l.92,h'hc o~ 2

B.R. 36, 40 (Bnkr..D.N., .. the'debtor pursuant to section 726(aX6). in ac-dtrwtotnt~~i r~~d tY L
such cases, there is no need for a trustee to sc.o 2()2,b~~e~~hnnti

e bankruptcy coII is bon oobject to late claims because there is daliln eqiemBnkrlK
hout exceptions ,~ thei rules itpro- enough to pay all clims requirfmp
by the United, States, Supreme 30O2(c) applies. Veci!nbe hti~dca1
ss a rule is inconsist~ntwitlthe In ¶.he vast majority of Chapter 7 estates, efficien cy,cetiy
which case the, Baik. Uptc ~¶oe - however, like the case at bar, there are spect to banrpc be igiwud

insuffcient assets to pay all allowed claims severely ha ~ ~ iIL~ii
er inconsistent procdoorali !*i ta r ieyfldwehrpioiyudr ca~ aprdi r1r
'erth, 57 B.R. '693, !694 that are se tion me6a)y) orle whnseredirt udr ca were be~ ~

6). Rules are entitled.& ~I scinre()1) runeue under sec- time regardless ofaIIg em
-.hat they werelipromulgAted ~t-tion 726(aX2XA). It is precisely in cases notice of the banki( I{F lfH

iper authoity of the Spee . such as this, where there are not enough B.R. at 307. The idryviw u i

do not affect assa~tv i~t.sets to pay all claim holders, that the in United States i~:a
e, 87 BR. 609,611(9thCir~BAPimpact of Bankruptcy Rule 3002(c) bcms py n. 1 .~ l~ ~
party contend~~~~nk {ihat.~~~ ~~o~rt important. It is not logical to extend the urgled b h ea i

party con aart I~ ~ ~ ~ ~ ~ ~ ~ ~ ~~~tht i~
.es substante rihsras[first, priority in distribution under section Veechiccutcnci'
len of proof. es,8 .. a 726(a)(1) to tardily-filed claims because sec- ing ofCadil k t OU

e Mnagmen D~a~ ife ti=f 726(aX2XA) and (B) provides that time- teBnrpc
ly-filed allowed claims take priority over dealn iheea"~~

I.R. 962, 966 (Bnk~ tadl-ie loedcamhne etin i ,ksteRue~Eib~ ~ N
e Court concludes thaite opera-ildalowd li[1ude e1io il
f section 502(bl)(1cin b aro 726(aX2XC) and (aX3). Moreover, the De- proiyclaim is a"

- .-.-.-.- 134 1
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B.R. at 307. A creditor could appear years (7th Cir.1993). the court, in discussing

after receiving timely notice of the bank- amendments to claIs. noted: "[lleave to

ruptcy, and if his claim was a priority amend should be freely granted ... but

claim, it would be protected. That result is passing milestones in the litigation make

inequitable especially under the facts of amendment less appropriate. - One mile-

this matter. The controlling law and equi- stone of particular significance in bank-

ties of the case militate in favor of the ruptcy is the bar date." Id. 987 F.2d at

Trustee's position, and against that taken 1270.
by the Department.

119] On the merits of the underlying VI. CO.NCLUSION

claim and the objection thereto, there was For the foregoing reasons, the Court

no evidence furnished at trial that the hereby denies the Departments' motion for

Debtor's failure to pay the subject claim reconsideration.

was willful. Contrary to the Department's This Opinion serves as findings of fact

arguments, the Department had the burden and conclusions of law pursuant to Federal 7 Hi

of proof to show the Debtor's failure to pay Rule of Bankruptcy Procedure 7052.,

the subject claim was willful,- rather than . , ' . as .'>:

~ w - . the Trustee, as the objector, having the G -

'- X Xburden to show that the Debtor's failure to ( -

pay was not willful. No evidence was ad- -i

ducedby the'Department to show that the

- -. - ~r~Debtor's failure to pay the claimed tax was - - : n r:'

a voluntary, conscious and intentional fail- -- L

*_ ure as required by the controlling holding ' - , .' .:. '_" -

in Department of Revenue v. Heartland In re Robert Christian WALKER.

~~ .,~~~~> -~~~Inve-st, Inc., 106 Ill.2d 19, 30, 86 11lDec. RoeCOEaadnsrtix f

~~~~~~912, 476 .E.2d 413 (l9S5). Thejotherlicase Rs OPR oariita xo
* .. 912, 476 ~~~~~~~~~~~~~~~the Estate of Edward, Cooper,

cited by the Department, Quincy Trading Deceased, Plaintiff,
Post, did not involve assessment of a tax
liability against a responsible corporate of- V.

ficer under 35 ILCS 120/131/z, and is there- Robert C. WALKER, and Walter

fore inapposite and not on point Dickinson, trustee,

A recent opinion of the Seventh Circuit Defendants.

dealing with contested bankruptcy claims Bankruptcy No. 92_50411S.

*l_. provides instructive dicta: '[e)nforcing the C1S No. 93-209.

Bankruptcy Rules according to their terms

*-. cannot be an abuse of discretion." In re United States Bankruptcy Court,

Danielson, 981 F.2d 296, 299 (7th Cir.1992). E.D. Arkansas,

Although Danielson did not decide the is- Pine Bluff Division.

sues raised here, it expressly references Feb. 25, 1993.

Bankruptcy Rule 3002(c), noting that the
Seventh Circuit regularly holds that sloth,
ignorance or other negligence does not Administratrix of deceased's estate

qualify as excusable negligence warranting moved for partial lift of automatic stay to

enlargement of time under Bankruptcy proceed with wrongful death action in state

Rule 9006(b)(1). Id. at 298. Danielson court against Chapter 7 debtor who was a

cites Unroe with approval and Taylor v. child incarcerated for murder. The Bank-

Freeland & Kronz, - U.S. - , 112 S.Ct ruptcy Court, Mary D. Scott, held that af-

2 1644, 118 L.Ed.2d 280 (1992), which noted ter trustee had abandoned interest, if any,

that courts have no standby power to ex- in debtor's parent's home insurance policy,

cuse violations of statutes and rules. In the automatic stay was no longer in effect

--t '.ddition, in Holstein t. Brill, l987 F.2d 1268 as to that property, thus there was no
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Before LAURENCE E. HOWARD, Chief Judge; JAMES D. GREGG,"ll0 l [0 li '
ANN C. STEVENSON, Bankruptcy Judges. '
EN BANC OPINION REGARDING THE ALLOWANCE OF LATE CLAIMS
13
PROCEEDINGS

JO ANN C. STEVENSON, Bankruptcy Judge.
I. Introduction.
*1 This court has taken the unusual measure of sitting er, |,
decide an unusual issue: whether late claims must be a
chapter 13 cases. This question gained attention as the, h
of another en banc decision, In re Hausladen, 146 B.R. 5
(Bankr.D.Minn.1992). That court made a facially appealii'
argument that lateness is not a basis for disallowance un i WJ
U.S.C. s 502(b). However, this panel rejects the interp, |
of s 502 espoused by the Hausladen court, concluding tha,'
issue is not so much one of claim disallowance under thee
substantive provisions of s 502 as it is of procedure.
II. Factual Background.
This is a contest of legal theories; the facts of the casls[l!e
straightforward. In Zimmerman, the debtor commenced hisiG
13 proceeding on December 13, 1991. His plan of reorgan!
was confirmed on April 6, 1992. The state of Michigan wa , LDG
scheduled as a creditor, but failed to file a claim befol1l"' 1 1
May 10, 1992 bar date. A late claim was filed by the Mi' 111111111
Department of Treasury (the "Department") on October 1, ' il
the amount of $2,315.51 for withholding and single busin,|j 1

IIH
liabilities to which the debtor objected. tFN1] The onll|iH, I 1
argument advanced by the Department of Treasury in suppo1 ii I b
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L allowing its claim is that this court should adopt the reasoning
set forth in Hausladen.
The Neuman chapter 13 case was filed on March 26, 1992 and the

L plan confirmed on June 22, 1992. The bar date for claims was set
as August 16, 1992. On December 29, 1992 the Internal Revenuer
Service (the "Service") filed a claim in the amount of
$42,536.97. This claim was based upon a civil penalty assessed
against debtor Larry Neuman as a responsible person for the
failure of Star- Con, Inc. (a corporation in which he was anr officer) to pay employment taxes. As in Neuman, the debtors

- objected to allowance of the claim on the basis of lateness. The
Service raised Hausladen in defense of the claim, but it also
asserted that certain fact issues exist as to whether the notice

L it received of the bankruptcy was sufficient to apprise it of the
debtor's relationship to Star-Con, Inc. [FN2) At hearing counsel
for the Service attempted to make an offer of proof as to thisL and other fact issues, but was not allowed to do so on the basis
that such an offer was premature. Counsel was informed that if
this court declined to adopt Hausladen the Service would have an
opportunity to address the factual peculiarities of its case at a
later date outside the en banc setting.
III. Jurisdiction.
Jurisdiction exists in this matter under 28 U.S.C. s 1334(b).
Because this is a claim allowance matter, it is a core proceeding
under 28 U.S.C. s 157(b)(2)(B).
IV. Hausladen.
In Hausladen the Minnesota en banc decision addressed the exact
issue which now confronts this court: "[Wihether a claimed filed
in a Chapter 13 case after the 90-day deadline set by Rule
3002(c) of the Federal Rules of Bankruptcy Procedure should beL disallowed?" Hausladen, 146 B.R. at 558. That panel concluded
that a claim filed after the 90-day deadline would not be
disallowed. Instead, the court posited that the timeliness of a
claim relates only to the claim's priority. These conclusions
were derived from the Minnesota bankruptcy court's interpretation
of s 502 of the Code. Section 502, "Allowance of claims or
interest," states: *2 (a) A claim or interest, proof of which is
filed under section 501 of this title, is deemed allowed, unless
a party in interest ... objects. (b) [I~f such objection to a
claim is made, the court, after notice and a hearing, shall
determine the amount of such claim ... and shall allow such claim
... except to the extent that--[the section continues by
enumerating leight exceptions]. 11 U.S.C. s 502. The Minnesota
court focused closely upon the use of the word "except" used in s
502(b). The court stated that the eight enumerated items
following the phrase "except to the extent that" are the only
reasons a claim may be disallowed under the Code. Because
lateness is 'not an enumerated ground, the court concluded that a
claim may not be disallowed for that reason. Hausladen, 146 B.R.
at 559. tb,L The Minnesota court read FED.R.BANKR.P. 3002 to be consistent
with its interpretation of s 502. Hausladen, 146 B.R. at 560, n.
5. Rule 3002 states: (a) NECESSITY FOR FILING. An unsecured

7 creditor or an equity security holder must file a proof of claim
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or interest in accordance with this rule for the claim or F
interest to be allowed...., (c) TIME FOR FILING. In a chapter 7
liquidation, chapter 12 family farmer's debt adjustment, or
chapter 13 individual debt adjustment case, a proof of claim
shall be filed within 90 days after the first date set for the pi
meeting of creditors called pursuant to s 341(a) of the Code....
The court stated that Rule 3002 ,does not, explicitly require
filing withinthe 90-day period for the claim to be, allowed,
although the court recognized that such an interpretation is
impliledby the ru'le,. ,There'fore,,i~t concluded, reading the rule
to requirefiling within the 90-day period is erroneous: This
erroneous, reading arose when the drafters of the newl Rule" 3002,
hastefully copied,, the substance of 'old Rulle 302 without paying
any attention to the major cha gemin the J nderlying statute.
Under ,the Bankruptcy Actl later ,ijcl.aims werel,> explicitly disallowed. H
Section, 57,nlof the AActprovidea1 that ... "[c]laims which are
not frille wi$thinp ix months, after the, firstt d 1teg 1, setfor the
first meetingof reditorsiWshallI[lnotbe allowed .... "ill U.S.C. s
93(n),"j (,repealed Oct. 1, 197,9) (emphasis added). The old,
Bankrgoptcy, leimplenented ,this tige bar. However, a timebar
does not exist under the Code or Rules. Hausladen, 146
B.R. at 559 (emphasis in original; footnpte omitted). H
The Minnesota court stated that the 90-day filing-deadline
established by Rule 3002 relates to the classification ofclaims
as timely-or ,tardy. This classification determinesthe priority
of a claim. In support of its position the court pointed to s
726 of the Code which provides for the payment of tardily filed
claims in a chapter 7 case. While acknowledging that no
equivalent section of the Code exists inchapter 13, the court
stated instead that the chapter 13 plan controls, the treatment of
tardily filed claims. Id. at 560. Although the court cited to no
section of chapter 13 for this conclusion, it,,determined that its
construction was, supported by the unambiguouslanguage of the
statute,. "l'When Congress speaks as clearly as it has done here,
the plain meaningi1of the legislation is conclusive ... " Id. at
558 (citing UnitedStates v. Ron Pair Enterprises, Inc., 489 U.S.
235, 24,2-43,109 S.Ct. 1026, 1031 (1989)) In such cases,
reference to "legislative history and to pre-Cod practice is notC
necessary." Id. at 558 (citing Ron Pair, 489 U.S. at 241, 109
S.Ct. at 1030).
*3 The reasoning of Hausladen parallels the reasoning of two
cases decided after the Code was enacted but before the current
Federai Rules of Bankruptcy Procedure were promulgated. See In
re Corbetti,27 B.R. 442 (Bankr.W.D.Mo.1983), rev'd, 68 B.R. 480
(W.D.Mo.19t4);, In re Collins, 33 B.R. 203 (Bankr.E.D.N.C.1983); F
but see Inlre Pennetta, 19 B.R. 974 (Bankr.D.Colo.1982); In re
Foster,, 11,B.R. 476 (Bankr.S.D.Cal.1981); In re Walter, 10
B.C.D. 791, (5ankr.,SD.N.Y.1982) (late claims disallowed under old
rule 13-302). During this transitional period, a 405 of the
Reform Actlof 1978 provided that the rulesin effect when the
Code became effective would continue to the extent the old rules
were no inconsistent with the Code. These casesleld that old
Rule 13-302 dwhich didnot allow late claims, was inconsistent
with s 562 of the Code. The Bankruptcy Court for the Western
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District of Missouri allowed late claimed but stated that "[tjhe
Court recognizes the violence done to the plain language of the
statute and rules but concludes that the policy of payment to
creditors implicit in Chapter 13 cases is of overridingL importance." Corbett, 27 B.R. at 444.
Courts ruling on the late filing of claims in chapter 13 cases in
the wake of Hausladen have split on whether that case is

L -~ correctly decided. Only two cases to date have been decided on
similar facts. General Motors Acceptance Corp. v. Judkins (In re
Judkins ), 151 B.R. 553 (Bankr.D.Colo.1993), follows Hausladen,
while In re Bailey, 151 B.R 28 (Bankr.N.D.N.Y.1993) takes the
opposite view. Other cases not involving the factual scenario
now before the court have also cited Hausladen favorably. Two
such cases decided in the context of late claims filed by the IRS

L in chapter 7 cases are Lastra v. Blood Services Program of the
American Red Cross (In re Corporation de Servicios
Medico-Hospitalarios de Fajardo, Inc.), 149 B.R. 746
(Bankr.D.P.R.l993), andIn re Rago, 149 B.R. 882
(Bankr.N.D.Ill.1992). In re Stoecker, 151 B.R. 989
(Bankr.N.D.Ill.l993) a1so involved a late claim filed by the IRS
in a chapter 7 case but declined to follow Hausladen's reasoning.
Other courts have cited Ha siladen in passing but have failed to
reach the Hausladen issue because of defects jin the notice given
to the creditor. See Internal Revenue Serv ice v. Barton (In reL Barton ), 151 B.R. 110 (Bankr.W.D.Mich.1993); Internal Revenue
Service v. Cole (In re Cole ), 146 B.R. 837 (D.C.Colo.1992).
Because the Hausladen interpretation of s 502 has been critically
analyzed by several other courts, much of the ground work for our
decision has already been laid. Upon review of these cases, and,
more importantly, the statute and legislative history, we

7 ~ respectfully conclude that Hausladen was wrongly decided. While
we concur generally with the analysis set forth in the well-
reasoned Bailey opinion, we find the Hausladen rationale flawedr in two particular areas: its harmonization of s 502 and
FED.R.BANKR.P. i002, and its failure to grasp the semantic
problem of describing a time-barred claims as "disallowed."
V. The Interrelation of ss 501, 502 and FED.R.BANKR.P. 3002.
*4 Section 502 states that "(a] claim or interests proof of which
is filed under section 501 of this title, is ldeemed allowed,
unless a party in interest ... objects." 11 U.S.C. s 502(a)
(emphasis added). According to the Code, a prerequisite to being

L "deemed allowed" ,under s 502 is filing under 5s501. Section 501,
"Filing of p'roof of claims or interest," creates the substantive
right to file a claim and identifies the parties holding that

L ~right. Themedrits of a cflaix wilds be analyzed under s 502 only
if the claim meets s 501's requirements.
One procedural requirement s 501 contemplates is a time limit in
which to file claims. Section 501(b) states that "(i]f a
creditor dbes notl timely file a proof of such creditor's claim,,-
an entity thaIt i' liable to sulch creditor with the debtor ... may,
file a prqbf of Iuch claim." Sedction 502(c) states that "(i]f aL creditor doesnottimelyfile a proof of such creditor's claim,
-the debtorflor the trustee may file a proof of such claim." Thus,7 s 501 alldws a1 crleditor a specific period in which to file a

L
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claim and allows an entry that is liable to the creditor, or the

debtor, or the trustee an additional period in which to file the
claim if the creditor does not file within its contemplated
period. Section 501 is explicitly silent as to the time limits
in which to file and the penalty, if any, for not filing within

the given time period. This void is filed by FED.R.BANKR.P. 3002,
which specifies the time frame for claim filing and requires that 7
claims be filed in accordance with its provisions. Hausladen and
th'e instant cases turn upon the proper' interpretation of this
rule.
Federal court rules are promulgated under the authority of an 'J
enabl'ing'/listatute. The enablilng statute 1 for the federal rulesl of
ba nkruptcylprocedure gives the United4"HStates Supreme Court the
power to promulgate rules btich do "nbt bridge, enlarge, or [
modi~fy any lsubstantive 'right." 28 U.S.C. s 2701.OIften, bthe
Supreme Court will appoint an advisory copmitteel'to draft thep
rules. These rules arepresented to eongress forlpassive 7
acceptance and take ieffect if Cong es~ does not striel a rule' L
within a set time period after pre sentent. Id., imil arl,

procedure exists for the federal rdlles of 1ivil 1oc& dure. See
28 U.S.C. s 2072'.1i Court rules are strongly presi&ed to b&ewithin
the guidelines of their enabling stat"t because 1d1t 6 'drafted
by theK judges who must rliiule on the validity. 11 nII aIevfPlumedr

380"U.S. 460, 471, 85 Sl.Ct. 1136 11441 (1965). Moreoyer Inhe
rules, are presumed to reflect Congress's intent bec[ause Congress
acquiesces to their acceptance. 5SibbAch v. Wilson & , 312'
U.S,!1, 14-15, 61 S.Ct.t 422, 427 (19I41) .
More fundamentally, because of the rigorous adoption bllpprocess L
t1lere is [alstrong presumption that the rules correctly reflect
the dichotomy between substantive law and proceduriA1iaw. This
distinctiohl has historklally proved troublesome because
procedural rules ofteni have substantive' outcomes. I 'i oxample, a
failure toltimely fihlefn answer in a civil case maycIresult in a

default. While th1edefault is procedirally'lmandat dllh- outcome r
of a defautlt judgment a Inst the deendant is molt definitely
substantiye. The feder I courts have wrestled withithis
conundrumigsinceithelenactment of tihe Federal Rules of "Civil
Procedure in, 1938 andIithe Supreme Court's decision tzt same year [7
of Erie R.;R.6 Co, Iv. Tomkins, 304 U.S.' 64, 58 tS.Ct 8 17 82 L.Ed.
1188 (1938),. When the Supreme Court decided the Hanna Fase it
intended to ,put to rest the practice of invalidatiri f!1r6cedural [
rules where~they loverlapped into matters that werearquably
substantiye, except in the most compeelling cases: *5';en a
situation is covered iby rohe of thel Federal Rulesl, thezIestion
facing the Ltcourtlis alfar cry from! theltypicai, relat WyLI
unguided Erie choipe; the court has belen instu'ctlI[tt lapply the
Feder~l Rule and pan refusel ~to do, so, on~ly~ if thetl ioy
Committee, this Court, and Congreso erred in their' rifacie
judgment that the Rule in questionljtrAnsgreSS hpith th terms
of the Enabling I cit n or contlstitiptnal restrIcton. a', 380
U.S.Iat 471, 85 S.Ct. at 1144. More reenth y[th'e u

reaffirmed, A1hils holdings in Burlingtton N. Railread'Ij W1 +s, 480
U.S 'I1, 6, [107 SdCt. 96'7, 970 (198'): IT) he0'study a'nd proval
given each 'proppsed Rule by the Adarisory Com itttel, thellrJudicial 7
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7 Conference, and the Court, and the statutory requirement that the
LJ Rule be reported to Congress for a period of review before taking

effect, see 28 U.S.C. s 2072, give the Rules presumptive validity
under both the constitutional and statutory constraints.L While Erie and its progeny generally dealt with the conflict
between federal procedure and state law, the same principles
apply where a court is called upon to consider the validity of aL1 federal rule of bankruptcy procedure. This is so because of 28
U.S.,C. s 2071's directive that the rules not alter or abridge
substantive rights, thus according rights acquired under federal
statute the same status as the state law rights considered in
Erie. As stated in 19 CHARLES A. WRIGHT, ARTHUR R. MILLER &
EDWARD H. COOPER, FEDERAL PRACTICE AND PROCEDURE s 4509 at 1477 (1982): By virtue of this process, the Rules, once they have
become effective, carry a presumptive validity: any possible
intrusions upon substantive rights presumably have beenthoroughly considered; whatever balancing is required between
procedural objectives and substantive policy concerns, it may beL assumed, already has been done.
The relationship between s 502 and FED.R.BANKR.P. 3002 evidences
this substantive/procedural balancing. The enumerated groundsL for denying allowance of a claim under s 502(b) are addressed to
what has typically been considered substantive matters. By

C contrast,'FED.R.BANKR.P. 3002 concerns itself with the procedure
L which must be followed in filing a claim. It is-concerned with

the time and place of filing but is' silent as to the substantive
aspects of the claim. This complementary interpretation 'If s 502fl \ and fED.R.BANKR.P.'3002 is mandated by the presumption that the
drafters of'the'rules did not intend to nor !did'they make
substantive law when FEb.R.BANKR'.P. 3002 was enacted.
It is upon this point that Hausladen commits its first error. InL order to reach the conclusion that!, it did, the IlHausladen court
had to deal with the language of FED.R.BANKR.P.L 30'02 which quite
clearly posesl'a ltime bar against the late filing' oficlaims. It
could do this byleither invalidating the rul'e or reading the time
bar out of the 'rule.' It chose to do te latter, concluding that
FED.R.BANXR.P. 3002 was "hastefully" dr4awn from lthe textl of theE former Rule 302,' and therefore cbnitained Ila 9 agejlwhiwch permitted
to a' timeliness requirement in s 517 6fi the Bankruptcy Act, which
found no countlerpart in the Code. This conclusion irgnores therl" legi lative history, * ich clearly' esltablishes', an intent to placeL substantive cdnsiderations inlthe Code andprbldui`l
considerations in the Rules.
*6 T e 'legisljt!ive history of s 501 explicitly recognized thatrt' the t'ask f setting time'limits would fall to thel Bankruptcy
Rules and further enviiioned those time limitations' as
consttuting h bar to-6the filing of late cla'msl :(FN3) The Rules
of a9kruptcy Pr cedure will set the time limits, ,th 9 form, and

L the procendure fo o filng. which will determineilwhether claims are
timel orCtardily filed. The [former]1RuleslIlgoverning time
limits for filing proofs of claims will continue to a ply under
secti nt1405(d) of the bill. These provide a six- `mon th bar date
for the filing!'of claims. H.R.REP. NO. 595, i95th Congli., 1st Sess.
351 (1977); S.REP. NO. 989, 95th Cong., 2d Sess. 61 (1978)
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(emphasis added). As the foregoing passage demonstrates,
Congress envisioned the procedural aspects of claims filing being
governed by the Bankruptcy Rules, not the Code.
Despite the clear language of both the legislative history and
FED.R.BAIKR.P. 3002, the Hausladen court attempted to harmonize
the rule and s 502 by stating that a bar date was not stated but
was merely, implied by the rule. From this it concluded that "a

time bar, does jnot,, expressly exist under theCode or Rules.",
Hausladen,,%14,6 B.R. at 559. Thisis true only under the most
strained reading ofthe rule,, ,;which states only claims filed in
accordance with ,the rule (i.e. tiielyclaims) may be allowed., e K
agree with ,,lthe Baileycourt, whiich in ,reference to this
interpretat~ioon PfFED. RIBANKR.P.! 300 2, stted. With all due,
respeit,, ilIto ,that- observation the pljai~nreading Qf FEp.'R.BANKR.P.

3002(al) r,,equjregs this Court to reach the conclusionlthat that,
Rule emphatlically r'equires the filling of ai~Ipropf ofclaim within
theiperiod prescibed underiFED.R. BAN R.P. 30 02(c), as a condition
prece~dlent tollo41wance. Bailey, 15%,B.R. at 31, fn. 2. Whilei,

FED.R.BANKR.P. 3002 does not explicitly state that late claims
are barred, it does pot make timel~y filing a ,prerequisite to

allowance. HIausladen's attezpt, to signore this aspec&tof the rule I

flies lpIintheijface of the rule'sllresumptive va~.idty. ,
VI. TheqSemaptips of, s 502 and FED.RL.IBANR.P,.- 3002.

The second eFror which ithe Hauslladen court madeIresulted from an

unfortuna eqj#dqouble ,meaning which bankruptcy courts and K
practiitinefs1 commcnly attach t hep- term t'disall,1owed." Although

that ,tezl appears powherelin s 502 ig , common Itto l,odescribe a
claNim tht falls with in s 50 G2(b),'slnumierated excepteions as being 7
"disallowed ." Lik'wilse, thatjI t=riha I been used I ith respect to

claims that cannq IIbe allowed beca use they, are not filed "in
accordance with"' FEP.R4BANKRIII-P,,PI3QP,. t 1J However, tleprocess of

claims a, lowahp e involves s eyrl j step a Ind'dris[~ 11 owance" under

these tWo, proyisionls describ s#i,,fjfent events6. dTle first step

in the pocess,,is filipg a l TheluDstantile rights of a
various partiesIto file c la ! P Irefo nd in 11 50l; the procedure 1
for doin soll sK,4ocate in . BzwP. 3,2.1 Once filing is V

acconplis 1edthe substance pf te , clajim is1 dconsidered under s

502., nc AdacI notibe al1we o ,of dfleCtsat any of

these ste aus ade ho col lapses hejlp ofelss into a o[
sing1te~l~stjep:ll*jl7 SejtilolEx' 502 ., se tsepouteight spcificq grounds

for disa fas~ Tard or lat f111rg ~ ~ot lone of them.
The st.uta athe sttute, ns: 1Pe moiart ..- , shall

allow ... claim[s] ... excep ... " 11 U.SC .s 5 02(b) (emphasis
added),. The words are clearI; "lateness i snot aground for

disallowance 2 der 1section 502 of thaen de.rII In r neer, 1991
WL 35%297 (Bn~.ND.111. Sept. 21, 19 9) (d ca) J.Keith M.
Lundin, Chapt 13 Bankruptcy, s1 7.241 lat (Sept.1992 galley

proof). Hausl dn,,14 B~ t59 hsstmxit is accurate 7
to the, e d scri es 4e d cision]Ma 19t prcF-ss undey the
specificon oh 02. But, i a 0 s to a coaIpint,

whetheFr aI || gp ' 'e fonsnge a p 502 at ll

S~~~~~~~~~~~~~~~~~~~~~~ I

e isalloT F ~Therduie of the termdepen ds u jl co11.4f oh 1 t1 1 roe P. eti

Li
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FED.R.BANKR.P. 3002 and the substantive test in s 502 glosses
over this fact.
Another term frequently employed with regard to late claims isthe word "bar." This is perhaps more accurate when referring tolate claims, as the effect of FED.R.BANKR.P. 3002 is to prevent
the claim from moving forward in the process toward treatmentr under 8 502. [FN4] Hausladen, however, rejects this term: All ofthis has been compounded by attorneys, judges and commentators
who have carried forward the old Act habit of referring to thedate set for filing claims as the "bar date." Under Section
57(n) of the Act it was a bar date; however under Section 502 ofthe Code it is not. Continued mischaracterization of the time
period has led to reliance on the words themselves without
actually understanding them or what the statute actually says.
Id. Ironicclly, the confusion to which Hausladen alludes is theresult not of the use of the term "bar date" to refer to the
treatment of late claims under FED.R.BANKR.P. 3002, but ratherthe overbroad use of the term "disallow." Hausladen implicitly
presumes that barring a claim as untimely, and thus preventing it
from ever being "deemed allowed"' under s 502(b), is the
equivalent of "disallowing" the claim under s 502(b). This
presumption is supported neither by statute nor court rule.
While neither the statute nor rule contains the term "bar date,"the same is true of the word "disallow." Both terms are used by
practitioners and courts as a shorthand to describe what happensunder these various provisions. [FN5] By using the term "bar" inthe FED.R.BANKR.P. 3002 context and the term "disallow" in the s502 context, the confusion which led in Hausladen to the blurringL of a rule of procedure with the substantive provisions of s 502can be avoided. This court adopts this practice.
VII. Policy Considerations.
Our holding that FED.R.BANKR.P. 3002(c) imposes a bar date
against late claims is based upon the plain language of the
statute. However, an examination of the underlying policies ofFED.R.BANKR.P. 3002 will show that this Court's interpretation ofthe statutory language and court rule is completely in harmony
with the legislative intent, satisfying Ron Pair's requirement
that the plain languagte of the statute be applied unless it isblatantly at odds with statutory intent.
*8 Policy considerations strongly support the necessityll of a bardate in bankruptcy reorganizations. As stated by the Court in InL re Nohle, 93 B.R. 13, 15 (Bankr.N.D.N.Y.l988):'Bankr.R. 3002(c)is strictly construed as a statute of limitations since thepurpose' of such a claims bajr date is "to provride the debtor andits creditors with finality"I and to "insurpethe swift
distribution of the bankruptcy estate." Se'eIn re Johnson, 84B.R. 492, 494 (Bankr.NI.D.Oh!.l988) (other citations omittedj.
Although Nohle'was decided in the chapter 12 context, the policy

X is equally applicable in chapter 13. A bar da -e is necessary sothat a reorganization 3lan may more easily be formulated.F Furthermore, a plan can only be administered after all dlaimsagainst the estate have been filed. In haper13 cases, oncethe claims have been filed 'the parties can dete riine withE certainty the dividend-percentage to be paidc'0o holders of
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k-,

allowed unsecured claims. In some cases, application of the 11 7
U.S.C. s 1325 confirmation standards would be impossible if the L;

calculations were subject to change due to the filing of late

claims. Calculations involving plan distributions would be

extremely-difficult even if late claims were paid less that other

claims because the late claims would still be taking something

away from the timely filed claims. The debtor and all timely

filing creditors benefit' from the claims bar date because the

case can be administered "much more Iefficiently. On the other ,

hand, no injustice results by barring late claims of unsecured,

creditors who have timely ,notice of the bar date. [FN67

VIII. Conclusion. L

The only defiense raised by the Department to the debtor's

objectipn, in the Zimmerman case was Hausladen. Accordingly , a

under, 27 U'X.C. s [157,,(b)) the court may enteyr a final order as

to this case. Havi"ng tbeezn' ti pe sadedp by the reasoning in thatL

case the dmbtar 's objc't'in isolataineo d an 'apprdbpriate

nst teX ed cog 0 ; t y ~~'ase eh a; sd 16 E

order, yi u enter. In the Neu an ,t the asia e wa
L I I I 11 [IJi

raised'~oncom60ita~n'tly 'wilth ot~ier factual defenses. AKccordin'gly, L
no Orde " "Will enter th Neuman capge at thTis tiie ins Uad the
court wi~ll schedule an additi5n4 e-Videh, lary hearing 4nh the

debtors' obj~e~ction to'the Sepr 1~sc la Wor the pux, posesof
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that heaifg, this opinion wil corla to 'the legO sse
raised in t1i nbac hearing.

JAMES D. rGREGG, Ban ruptcy Judge,, concurring.
I'agree'o wt~h the enibanc decision. The 'Bankruptcy Code and Rules
must be 'harmonized unless it is impossible to do so.

"Statutory cpnstruction .. is a holistic endeavor. A provision

that may seem ambiguous in isplation is often clarified by the

remainder of the statutory scheire...." United Sav. A~ss'n v.

Timbers of Inwood Forest Assops,., 484 U.SL. 365, 371, 108 S.Ct.

626, 630 (119'8) (citations omitted). Se~tilonh" 506(d), Of the

Bankruptcy ode "ref 6rs both to sections 501~, and 502. (FN1

Congress made adistinction betw~een a cln ~e'ing !'disallowed" 
f

pursuant toi 6sction ~02iand pinq ... all t~~ t~o section L K
501. i.Zrt~e~,in szti1 506 (d) ~(2)~, iors5 stated a, claim may

not be a2 ll .owed c l~ 'due dnly to the af.ur'e of any' entity to

file'a prookft of such ~ll~m u dtr section ~0Iof h't title."
Hausaden fils tgive kpr~iate anal4y, alwelgi tosection

501 and ttlly~ ign e! secti, n'5 06 (d,): ~dn lICd

sections tethdr manItes that an untimdl dl 1i (.
procedually dfined ~n theBar kUptcy' Rule) shal rnt be -

allowed. Illc m ~i "bar!e'
*9 The Su e oe h~ also rece~tly add' esed untimely filed
claims in acase i~~rgte "excusable r~lect"' 'xception.

Pioneer In r %CdI! v. Brniswick Assor. Ltd. Partnership,,

US. --' ,{13 ~ 18 '(993) . in~ IPineer Investment, the

court held p ~i~ roo'fH~f claim in a chapter 11 case may

be a'liow,~iinder' I : i insances rjason oA16xcusable

neglect" unt'drBrjupc R~00 (b)(. dId, at - --- 113

S. Ct. iat ~F9 9 ~[~i' ~~csin ~be dta, theECourt noted

that the C x~pion s rstriced by 'the IJ
)iFx lS" i (2) 'd()(3 t B~ankruptcy)

Bankruptc aFlF uI¶cb.o) If
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Rule 9006 enumerate those time requirements excluded from the
operation of the 'excusable neglect' standard. One of the time
requirements listed as excepted in Rule 9006(b)(3) is that
governing the filings of proofs of claim in Chapter 7 cases.
Such filings are governed exclusively by Rule 3002(c)." Id. at
---- , 113 S.Ct. at 1495 n. 4 (emphasis supplied).

L Bankruptcy Rule 3002 is not limited to chapter 7 cases. It
governs chapter 12 and chapter 13 as well. Therefore, filing of
chapter 13 claims is also "governed exclusively by Rule 3002(c)."
The Supreme Court has sent a strong signal that the Bankruptcy
Rule-imposed claims filing deadline, or "bar date", must be
enforced. Following Hausladen renders section 501 of the
Bankruptcy Code and Bankruptcy Rule 3002 meaningless. I decline

L to do so.

FNI. Counsel for the Department stated that it was not the
Department's practice to file late claims on the theory that the

L. filing of a claim might operate as a waiver of the right of the
Department to pursue claims for trust fund taxes (for example,

7 unpaid withholding taxes for which the taxpayer was a responsible
L person) after the chapter 13 has been completed. As a

consequence of its non-filing policy, other taxes for which no
claim has been filed are normally written off. The claim filed
in Zimmerman was submitted in derogation of this policy.

FN2. This relationship apparently became clear only when the
Service attempted to levy upon the debtors' bank account to
satisfy the Star-Con, Inc. liability.

FN3. The court is aware that legislative history may be resorted
to only when a statute is ambiguous. See Ron Pair, 489 U.S. at
242-43. It is this court's position that ss 501 and 502, when
read in conjunction with FED.R.BANKR.P. 3002, are not ambiguous.
However, to the extent that the bar date is read out of
FED.R.BANKR.P. 3002, as was done by the Hausladen court, the
statute becomes ambiguous, as s 501 contemplates consequences for

C late filing but fails to identify those consequences. This court
therefore does not rely upon the legislative history for its
interpretation of the statute and rules, which are clear on their
face; however, we do rely upon the legislative history in our
critque of Hausladen.

FN4. The Bailey court's entry in this verbiage derby is the word
"expunge." 151 B.R. at 32. With due respect, we do not find
this term entirely satisfactory, either. "Expunge" carries with
it the connotation that the claim will be removed from the court
record, which is not accurate. The late filed claim will remain
on the docket; it is merely ineffective as a claim because it
cannot move forward toward allowance under s 502.

FN5. The Supreme Court has referred to the timely claims
allowance deadline as the "bar date" in the chapter 11 context.
Pioneer Inv. Servs. Co. v. Brunswick Assocs. Ltd. Partnership,
--- U.S. ----- ----, 113 S.Ct. 1489, 1492 (1993).

L
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FN6. This result does not effect unsecured creditors who do not
have notice of the bar date. The Sixth Circuit has stated that
the claims of unsecured creditors who do not have notice of the
bar date could not be disallowed because disallowance would,
result in an unconstitutional taking of their property. IRS v.
Century Boat Co. (In re Century Boat Co.), 986 F.2d 154 (6th J
Cir.1993); United States v. Cardinal Mine Supply, Inc., 916 F.2d
1087, 1091 (,6th Cir.,1990); see also Barton,,, supra.

FN1. Section 506(d) of the Bankruptcy Code states: To the extent
that a lien-secures a claim against the debtor that is not an
allowedsecured claim, such lien is'void unless,-- (1),such claim
was disallowed pnly'undersection 502(b)(5) or 502(e) of'this
title; ,lor (2), such claim is not an allowed secured claim, due
only to the failure of any entity to file a proof of such claim
under section 501 of this title.
END OF DOCUMENT
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COPR. (C) WEST 1993 NO CLAIM TO ORIG. U.S. GOVT. WORKS
--- B.R.
(Cite as: 1993 WL 255955 (Bankr.N2DIll_))
IN RE: Joseph Johnson and Bobbie J. Hill-Johnson, Debtors.
No. 91-B-16374.-
United States Bankruptcy Court,
N.D. Illinois.

L. June 1, 1993.

SONDERBY
MEMORANDUM DECISION

L *1 This matter comes before the Court on the Trustee's objection
to the unsecured claim of American Ambassador Casualty Company.
The Court sustains the Trustee's objection and disallows American
Ambassador Casualty Company's claim because it was not timely
filed.
JURISDICTION
The Court has jurisdiction over this matter pursuant to 28 U.S.C.

LI Section 1334 and General Rule 2.33(A) of the United States
District Court for the Northern District of Illinois. This
matter constitutes a core proceeding under 28 U.S.C. Section
157(b)(2)(A), (B) and (0).
BACKGROUND
Sometime in June 1989, Joseph Johnson was involved in anL: automobile accident with Denise Cohn. At the time of the
accident, Ms. Cohn was insured by American Ambassador Casualty
Company ("Ambassador"). Ambassador became subrogated to the
rights of Ms. Cohn and asserted a claim against Mr. Johnson. In
September 1989, Mr. Johnson responded to a letter from Ambassador
and acknowledged the accident but denied liability.
Two years later, on August 1, 1991, Mr. Johnson and his wife
("Debtors") filed a joint petition under Chapter 13 of the
Bankruptcy Code. In their schedule of debts, the Debtors listed
Ms. Cohn as an unsecured creditor in the amount of $3,375. Ms.B: Cohn, however, never filed a proof of claim. The Court confirmed
a plan which provided for 25 % payment of the allowed unsecured
claims.
Ambassador obtained a judgment against Mr. Johnson in the amount
of $3,128 on June 29, 1992. Upon attempting to garnish Mr.
Johnson's wages, Ambassador learned of the bankruptcy. On
October 2, 1992, Ambassador filed a proof of claim for $3,128.
The Trustee objected to the claim as untimely. Ambassador argues
it never received notice of the underlying bankruptcy until
September 25, 1992 and to disallow its claim would be inequitable
and unfair.
DISCUSSION
The issue is whether a creditor's untimely or tardily filed proof
of claim should be allowed in a Chapter 13 case. When a proof of
claim may be filed and whether a filed proof of claim will be
deemed allowed are two distinct issues governed by separate
provisions of the Code. Section 501 [FNI] governs the filing ofproofs of claim and Section 502 [FN2) governs the allowance of,-
those filed claims. Although Sections 501 and 502 are distinct
and independent, these two sections work conjunctively with the
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Federal Rules of Bankruptcy Procedure to define the claims
"allowed" and thus subject to payment from the estate.
When a debtor files a petition under Title 11 an estate is
created against which a universe of claims pend. Section 501
narrows this universe of claims by providing who may file a proof LJ
of claim and Section 502 provides the mechanism for allowing
those filed claims. The interaction between these two sections
is expressed in the text of Section 502 which provides "that a'
claim or interest, proof of which filed under Section 501 of this
title, is deemed allowed." 11 U.S.C. s 502(a), (emphasis added) 7
The literal language of Section 502 substantively allows claim
but only to the extent that it is filed in compliance with'
Section 501.I This matter involves 'the filing of a proof of
claim, and thus!'is governed by Section 501.!
*2 Although 'Section 501 establishes who may file a proof of
claim, it fails to enumerate time limitations or procedures for
filing proofs of claim. According to the legislative history, the
Rules of Bankruptcy Procedure are to address those'issues. See K
H.R. RepNo.i'595, 95th Cong., 1st Sess., 351 (1977), U.S.Code
Cong. &' Admin. News 1978, pp. 5787, 5847, 6307 (rules of
bankruptcyi procedure are to guide creditors as to when filing
would be nedessary.). The applicable rule is Federal'Rule of
Bankruptcy Procedure 3002 which provides in pertinent pazt: (a)
Necessityl"for Filing. An unsecured creditor or an equity 7
security holder must file a proof of claim or interest in
accordance with this ruletfor the claim or interest to be,
allowed, except as-provided in Rules 1019(3), 3003, 3004 and
3005. '>li C

(c) Time for Filing. In a chapter 7 liquidation or a chapter 13
individual debt adjustment case, a proof of claim shall be filed
within 90 days after the first date set for the meeting Of
creditorscalled pursuant to Section 341(a) of the Code,..
Fed.R.Bankr.P. 3002(a) and (c). The text of the Rule requires
the filing of a proof of claim within the prescribed period as a
prerequisite to allowance. Thus, Rule 3002' gives effect to
Section 501 as a procedural limitation to filing. It is this
procedural limitation which narrows the universe of claims to an K
identifiable oset of claims recognized by Section 502 as "allowed"
against the estate. ' 1!

Interpreting Rule 3002' as a time bar is consistent with the 7
Seventh Circuit's reasoning as set forth in In re Danielson, 981
F.2d 296 47th Cir.,1992). In Danielson, the Seventh Circuit
considered Rule 3004 which contains a 30 day requirement for the K
filing of proofs of claim by the debtor or trustee on behalf of
creditors. That Rule provides in relevant part: If a creditor
fails to file a proof of claim on or before the first date set
for the meeting of creditors called pursuant to Section 341(a) of 7
the Code, the debtor or trustee may do so in the name of the -

creditor, witin 30 days after expiration of the time for filing
claims prescribed by Rule 3002(c) or 3003(c), whichever is
appiicable..p.. Fed R.Bankr.P 3004. The Danielson court construed .2. J
Rule 3004 asi stab ishing a time bar for filing such proofs of
claim by interpreting the permissive term "may" as giving the
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debtor or trustee the option of filing a proof of claim;
however, the Court concluded that a debtor or trustee wanting to
file a proof of claim on behalf of a creditor "must" do so within

L the time specified. Id. at 298.
Like Rule 3004, Rule 3002 establishes a time period for filing
proofs of claim under Section 501. The rules differ in that the
time period established in Rule 3002 applies only to a creditor
while the time period established in Rule 3004 applies to filings
made by a debtor or trustee on behalf of a creditor. Another

7 difference is in the language used. Notably, Rule 3002 is much
less lenient in prescribing the applicable time period within
which a creditor must file a proof of claim by expressly
providing that any such proof of claim "shall be filed within 90
days ... " Fed.R.Bankr.P. 3002(c). Rule 3'004,; on the other hand,
uses more permissive language in defining the applicable time
period within which a debtor or trustee must-file'by expressly

L providing that any such proof of claim "may" be filed within 30
days. Fed.R.Bankr.P.'3004. Because the Danielson court construed
Rule 3004 as establishing a time bar and because the language of
Rule 3002 is less permissive, the Court feels compelled to
interpret Rule 3'002 similarly. (FN3]J
*3 Recently, a Minnesota bankruptcy court addressed the issue of
tardily filed proofs of' claim in a Chapter 13 context and held
untimeliness wias not a ibasis for disallowing such claims. In re
Hausladen, 146 Bl. R. 557! (Bankr.D. Minn.1992). The Hausladen
court's reasoning has engendered similar holdings from courts
addressing the' issue in a Chapter 13 %and Chapter 7 context. See,
e.g., In re Judkins, 15i B.R. 298 (Bankr.D. Colo.1993)'
(recognizing that Rule 3002(c) is not a bar to allowing claims in
a Chapter 13 case); In re Rago, 149 l B.R. 882 (Bankr'.N.D.L 111.1992) (recognizing that Rule 3002(c) is not a bar to allowing
claims in a Chapter 7 cased').
Beginning withlthe Bankruptcy Act and ending with Section 726,
the Hausladen court carefully links several arguments to support
its conclusion th'at untimely or tardily filed proofqs of claim
should be allowe 'in adChapter 13 casOe. The Hausladen court's
reasoning, however, is premised upon a single misconiception-thatLo Rule 3002's time'bar "conflicts with the provisions of Section 502
in a Chapter 13 context. The Court respectfully declines to
follow the'Hausladen reasoning for several reasons. I1

LI The Hausladen court's rleasoning is that under the Bagkruptcy Act,
untimely or tardily filled proofs of cilaim were expressly not
allowed pursuant' Sction 57(n) which provided "cl[aims which
are not filed iwithin Oili imonnths after' the flirst dlate set for the
first meeting of the cr'e'ditors shall not belall'owedl'... " 11
U.'S.C. Section'93'(n) '(pealed Oct. 1, 1979) (emphasis added).
[FN4] Like thte's stute4l'the Act's applicable runes of procedure
also expressly r`'4iredl the timely filing of proolfs ofclaim for
allowance. [FN51 Under the present Code, howeverl, Section 502
governs the disAll 'wance (a) Manner of Filing.--4I order for his"
claim to be Aowed, e ery, ' creditor including tihe tlnited States,
any state, o 'any subdivision thereof, must file, 8p0i7f of claim
in accordanc' withithis rule .... of claims, and ont ins no
similar provilsion "not llowing" untimely or 1r d ,ily filed'proofs
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of claim. Yet, Rule 3002 contains an express time period within K
which proofs of claim must be filed which is similar to the
former Rule 13-302. The Hausladen court maintains that the 7
drafters of Fed.R.Bankr.P. 3002'hastily copied the substance of L

the old Act Rule 13-302 while ignoring a major change in the
underlying statute, specifically the omission of language that
untimely filed claims, "shall not be allowed." Hausladen,, 146,
B.R. at 559. According to,,the Hausladen court, therefore,, the
current practice of disallowing late filed,,lclaims is,the direct
result of carrying overiprei-codelaw intopresent practicewhich
was not Congress', express intent.,, The ,Hauslad~en court
misinterprets thelinterplay of thle Code provisl4ons and Rules of
Bankruptcy Prolcedure.'
Namely,,Cogresso in revising and modernizing the bankruptcy law,
removedade ft ,toj the Rules of Bankruptcy Pr~pcedure nearly aLl
procedural imat~ters formerrly incorporated, in the Act. .R.jRep. No.
595, 95th, Cong., 1,Rlst See.l 449 (1977), reprinted in 1958 WVS.Code
Cong. & AdminhNews 5963, 64,05. Thus, Rulqe ,3 el e inatesthe,
need fortI Codeljiiiangu eagpejspecifically exqludingh un~timelynor tardily
filed proofs ,1of1 claim.:,CiH,1llqrlponsequeptly, ithe dlihference between,
Sepction 57(n) of the Bankruptcy Act and Cole Section 502(b), by ,
itself, lends no suppprdt for the ,Hausla hi ,cqupr1tfls conclusion
that-Congrdess Ihabandoned the "bar datelcolncept itis this
mi~sun~ders~arhd ing of Rulle 30,2=, purpose leaIds hltheIHapusladen

to00 cnclude ch#j onf lictcourt l,t',hll '1c l'Icld tht,, ofitexishllb~tn R p e,,+3002 and
Section 5102.
*4 The H4a48,laden court stated that a claim4is ideempd allowed
unless an objection is made, and if, ai qobjeqction is made, the L
court shalllallow the claim except to the extent that the
objection fits Into one of eight specifillc categoriles, none of
which includes ,1 luntimeliness. 146 B,.R. alt 559i. According to the
Hausladen court, bankruptcy courts incorrectly disallow untimely
or tardily, lfiled claimswhich, as noted,l is not a reason for
disallowance (1 IFN 6 Thus, the Hausladen court concludes that
disallo'winlla iled proof of claim because of untipeliness
conflictls with, ~r~the express provisions of0 Section 5;02(b), for
disahloy! i~a~lims. l
The Haus4 der ourt perceives a conflictvwhere none exists by .
confusing ga lptoof of claim not allowed pursuant to Section 501
and a claim disallowed pursuant to Section i502. Completely
overlookeld yllyhe Hausladen court is the fact that Rul e 3002
gives e cl Sectip" 501 by crealting al bar to
filing. U slxn9ted above, Congress intended ;the rules of procedure
to estabUWsls the time for filing a proof of c.laim under Section
501. The p us.~.lden court's failure to r!ec gnize Section 501 as a -
proceda S iation for filing proofs of laim and Section 502

as a s a ~ye~iml aion for allowing4 tiely fled~ laims
severely. n ergmJdies t allowance of un /or1 rd y filed
claims a~ ahter I3 context. (FN7
The Hausl ncurt mkes oneL f inal effor to lresurrec a

neli~ Ad#.c b e-wen the Code prosins and h Rules of
p rc ~ ~ nin]t 726 1ulae,14BR.a

Propcedu ~ ntn OSection 72 T I~ae, .a
560. Th ns the distributi io roet in
Ch, press y provides fqr the, payment of tardily filed 7
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claims. Because not allowing untimely or tardily filed claims in
a Chapter 7 conflicts with the express provisions of Section 726,

L - the Hausladen court contends that Section 726 illustrates that
the timeliness of a claim is relevant only for purposes of
treatment, not allowance. Consequently, the Hausladen court
concludes that courts should allow untimely or tardily filed
claims, and then look to the Chapter 13 plan to determine the
treatment of such claims. Although the Hausladen court's
observation may have some merit in a Chapter 7 context, [FN8] itL falls far short of recognizing a similar conflict in a Chapter 13
context because Chapter 13 plans do not incorporate the
distribution scheme recognized in liquidations.
The distribution scheme in liquidations is to ensure all parties
have an opportunity to collect from limited assets. A plan of
reorganization in Chapter 13 cases is the voluntary payment by
debtors of obligations over a period of time from current and

L future assets. See In re Casper, 1993 WL 131943 (Bankr.N.D.
Il1.1993). The dissimilarity between the Chapters is further
demonstrated by the discharge provisions. Unlike a discharge in
Chapter 7, a discharge under Chapter 13 is much narrower in scope
by discharging only those claims provided for in the plan or
disallowed pursuant to Section 502. 11 U.S.C. s 1328(a). Thus,
Chapter 13 places a heavy burden upon a debtbr to account and
provide for the treatment of his or her creditors' claims under a
plan of reorganizatioln--a treatment which is automatically

7 provided for in liquidations pursuant to Section 726. Because of
the dissimilarities between reorganizations and liquidations,
including their respective goals, this Court sees no reason to
impart a purported conflict between the Rules and Section 726

L into Chapter 13 reorganizations.
*5 Based on the foregoing, the Court finds the Hausladen court's
reasoning unpersuasive. In this case, Ambassador's right to

7 collect its judgment-has not been prejudiced because the Court
will not allow AmbasstLor's tardily filed claim. This claim will
not be discharged because Ambassador's claim was neither provided
for by the plan nor disallowed pursuant to Section 502. See 11
U.S.C. s 1328(a). If a debtor intends in all honesty to pay his
or her creditors then that debtor bears some responsibility for
ensuring that those claims are filed.7 The plain lang1u'age of the Code provisions and Rules of Bankruptcy
Procedure as well as t4e Seventh Circuit case law requires this
Court to not agllow untimely or tardily filed claims in a Chapter

[7 13 context. Consequently, Ambassador's tardily fileld claim is
L not allowed.

CONCLUSION'
The Court will sustain the Trustee's objection to Ambassador's
tardily filed claim. Ambassador's claim is not allowed and the
Trustee is to make no payment to this creditor based on that

K claim.

E FN1. Section 501 provides: (a) A creditor or an indenture
-trustee, may file a proof of claim. An equity security holder

F may file a proof of interest. (b) If a creditor does not timely
L file a proof of such creditor's claim, an entity that is liable

K
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to such creditor with the debtor, or that has secured such L
creditor, may file a proof of such claim. (c) If a creditor does
not timely file a proof of such creditor's claim,,the debtor or
the trustee may file a proof of such claim. (d) A claim of a kind K
specified in section 502(e)(2), 502(f), 502(g), 562(h) or 502(i)
of thistitle may be filed under subsection (a), (b), or (c) of
this sectionthe same as if such claim were a claim againstthe
debtor and had arisen before the date of the filing of the K
petition.- 11 U.S.C. s 501.

FN2. Section 502 provides inpertinent part: A claim Ior interest,,
proof of which'is filed'under section 501 of this title, is
deemed allowed, unless ,aparty in interest, ,inclaudidg a creditor
of a general part p nership that is a debtor, ina, casei
under chapter 7 of ,thi tle objects.l'... s 5t02(4;)

FN3. The'Court alsonotes that prior to the Danielson decision,

the Seventh Circuit'had previously ecognized that a dreditor
must file a proof ofFcllaim within,90 days for said claim to 'be
timely in Inre Unroe, 9374F.2d 1 74 (Ith Alt gh not

specifically addressing the issue of whethi r a claim' 'a.
Fislng.. fo. r ()Unstieure Sis, the Cd irt of Appewls, noet

not istl~ed proofshate ofISatmn, utb claim it~hin6

late-hliaerd the is date sedisrupt the orderly diescharge of f
debts, and rt hs shouldt tnerallybe barred. I. tated The
Danie to treat Roue d3002ions trea untimely fil a ed p-os not L

claim~S trw' d 'a absent a clear di~eqtive! fro te Curt

untimel fie clis Iee e:g. In reBie,11B.2

of Ape t 146 R 98tary, so wl.lI this Court.

FN4. 11 USIC. 's 93 is the formerly official citat11 to the'
session awcom~mon ly referred to as Section s 7.

FN5. Rule 13-302 provided in pertinent part: (e) Time for
Filing.... (2) Unsecured Claims. Unsecuredi claims, whether or
not listed in the Chapter XIII Statement, m4st be filed within 6
months after the first date set for the first meeting of,0 a
creditorsain the Chapter XIII case..., R.Bankr.Ps.u 13te-302i) and
(e) (2) (repe~aled).

FN6. This Court notes that numerous courts have treated and
continue to treat Rule 3002 as a time bar, and thusido not allow
untimely filed claims. See, e.g., In re Bailey, 151 Bt'R. 28
(Bankr.S.D. N:Y.1993) (rule 3002 operates as a bar date); In reL V
Duarte, 146 B.R. 948 (Bankr.W.D. Tex.1992) (rule'3002(c) operates
as a statute of limitations); In re Glow, 111 B.R. 209

(Bankr.N.D. Ind.199')(adl ie claim in a Chapter 13 cs
is not allowable); see In re Hausladen, 146 B.R. 557,t 561 n.6
(Bankr.D. Minn.1992) for compilation of cases construing 3002 as F
a time bar;, see also In Re William J. Stoecker, 'p B.R~pj 1993 WL
66025 (Bankr.N~.D.' I11.1993) (an untimely filed proof of claim in'K
a Chapter 7 case disal'lowed pursuant to Section 502~(b) () by
giving Rule 3002(c) effect as a statute of limitation).K

FN7. Applying the Hausladen reasoning in this Circuit would
discriminate among untimely filed claims depending on the party

L1
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L filing such claim. According to Hausladen, a creditor's untimelyor tardily filed claim should be allowed. As previouslyexplained, the Seventh Circuit in thze-Danielson decision heldthat the time limits of Fed.R.Bankr.P. 3004 require a debtor ortrustee to file a proof of claim within the time prescribed.Thus, if this Court were to apply the Hausladen reaso ning inlight of the Danielson decision only those proofs of claim filedby creditors could be filed after the claims bar date and thosefiled by the debtor or trustee could not. There is nojustification for such differing treatment in a Chapter 13.

FN8. The Rago court expanded upon the Hausladen court'sobservation and held that disallowing tardily filed claims in aL Chapter 7 case creates a conflict between the Code and Rules. Inre Rago, 149 B.R. 882 (Bankr.N.D. 111.1992). The Stoecker court,however, declined to follow the Rago reasoning in a similarK Chapter 7 context. In re Stoecker, p B.R. p 1993 WL 66025LJ (Bankr.N.D. Il1.1993).
END OF DOCUMENT
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AGENDA VII
Jackson Hole, Wyaning
September 13-14, 1993

TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES

FROM: ALAN N. RESNICK, REPORTER

RE: BANKRUPTCY RULE 4008

DATE: July 27, 1993

Bankruptcy Rule 4008 governs discharge and reaffirmation

hearings. It provides as follows:

Rule 4008. Discharge and Reaffirmation Hearing

Not more than 30 days following the entry of an order
granting or denying a discharge, or confirming a plan in a
chapter 11 reorganization case concerning an individual
debtor and on not less than 10 days notice to the debtor and
the trustee, the court may hold a hearing as prescribed in
S 524(d) of the Code. A motion by the debtor for approval
of a reaffirmation agreement shall be filed before or at the
hearing.

Henry Sommer has suggested that Rule 4008 be amended to add

a deadline for filing reaffirmation agreements. In particular,

Henry has written the following:

"Under current rule 4008, any discharge hearing must be
held within 30 days following the entry of an order granting
or denying a discharge, and on not less than 10 days notice7to the debtor and the trustee. Section 524(d) requires the
court to have a discharge hearing in any case where the
debtor intends to reaffirm a debt. However, there is no way
for the court to know whether the debtor intends to reaffirm
a debt until the reaffirmation agreement is filed with the
court, and there is no requirement that the reaffirmation
agreement be filed with the court prior to the discharge.
Therefore, situations could arise where the reaffirmation
agreement was filed more than 20 days after the discharge
order and there would be no way for the court to comply with
the rule about scheduling a discharge hearing. To remedy
this problem, there should be a deadline for filing any
reaffirmation agreement with the court and sufficient time
so that the court can send notice of and hold the discharge
hearing within the time required by the rules."

I agree with Henry that Rule 4008 should be amended to

1
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provide a time limit for filing reaffirmation agreements so that

the court will know to schedule a hearing within the 30-day time

period provided in the existing rule.

In looking at this problem, it occurred to me that the 7
current rule also may give the erroneous impression that

discharge hearings are always discretionary. I therefore think 7
that the Advisory Committee should consider further amendments to

make it clear that (1) hearings under S 524(d) are not required E

unless the debtor desires to reaffirm a debt, (2) if the debtor

enters into a reaffirmation agreement (whether or not court L

approval of the agreement is required under S 524(c)(6)), a 7
hearing is required, and (3) if court approval is needed under

S 524(c)(6), a motion for approval must be filed at or before the

hearing.

In view of the above, I prepared a draft of proposed

amendments to Rule 4008 for the Committees consideration at the

February 1993 meeting. After discussing this matter, members of

the Committee at first voted to delete language that referred to 7
chapter 11 cases involving individual debtors because (1)

corporations and partnerships also can reaffirm, and (2) the

confirmation order can tie discharge to some later effective 7
date. After further discussion as to whether any amendments

should be made, the Committee voted to revisit this rule at the K
September 1993 meeting.

Since the last meeting, I again considered Rule 4008 and I

still believe that some amendment is needed for the reasons

2 7
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7 expressed by Henry Sommer. Regarding the language referring to

chapter 11 cases, I think that it makes sense to track the

statute (S 524(c) and (d)) by listing the applicable dischargeE~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
sections of the Code instead of referring to confirmation of a

chapter 11 plan (in case the confirmation order and the discharge

7 is effective on different dates, which is a rare event). I also

think that it is best to limit the rule to individual debtors

because only individual cases are governed by S 524(d). That is,

there are no discharge or reaffirmation hearings involving

L corporate or partnership debtors even if they wish to reaffirm a

C debt under S 524(c).

L
I have amended the draft that was considered at the last

E meeting to (1) add appropriate references to discharge sections

of the Code, (2) delete references to confirmation of a chapter

11 plan, (3) clarify that only individual debtors (regardless of

the chapter) may be the subject of a hearing under S 524(d). The

Committee Note clarifies that the rule only applies to individual

debtors, but that corporations or partnerships also may reaffirm

debts.

L A question that the Committee may wish to consider is

L whether the time limit for filing a reaffirmation agreement

should apply in corporate or partnership cases in which there can

be no reaffirmation hearing under S 524(c). Does it make sense

to impose a time limit so that there will be finality -- instead

L of allowing a reaffirmation agreement executed before the

discharge to be filed months or even years after the chapter 11

3



or chapter 12 discharge? Such reaffirmation agreements are,

probably very rare anyway.

I attach a new draft for consideration by the Committee at J

the September meeting. This draft only applies to individual IF

debtors and imposes no time limit for filing reaffirmation

agreements in chapter 11 or chapter 12 cases involving [7

corporations or partnerships.

L

L
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Rule 4008. Discharge Hearing and Reaffirmation
Hearing Agreements by an Individual Debtor

K 1 (a) Discharge Hearing'. Not more than 30 days

2 following the entry of an order granting or denying a

3 discharge under 9 727. 1141. 1228. or 1328 of the Code

4 or ccnfirming a plan in a c$hapter 11 reorganizatien

L; 5 erese in a case concerning an individual debtors and on

f 6 not less than 10 days notice to the debtor and the

7 trustee, the court may hold a hearing as prescribed in

8 S 524(d) of the Code. A mction.by thedebter for

9 eprevia¶J ef a reaffirmaticn agreement shall be filed

10 befre- the hearing.

LI 1 1 Lb), Reaffirmation Agreement by Individual Debtor.

12 In a case concerning an individual debtor. any

7 13 reaffirmation agreement made in accordance with 6

14 524(c) shall be filed not more than 10 days after the

L 15 entry of an order granting a discharge under 9 727,

16 1141. 1228. or 1328 of the Code. If a reaffirmation

17 agreement is timely filed in a case concerning an

18 individual debtor, the court shall hold a hearing as

19 prescribed in S 524(d) and subdivision (a) of this

L 20 rule. A motion by the debtor for approval of a

v 21 reaffirmation agreement shall be filed before or at the

22 hearing.

5
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23 COMMITTEE NOTE

24 This rule is amended to clarify that, although a E
25 hearing under S 524(d) of the Code usually is
26 discretionary, a hearing is required if a discharge has
27 been granted, the debtor is an individual, and the F
28 debtor desires to make a reaffirmation agreement in
29 accordance'with S 524(c).

30 This amendment also establishes a 10-day time L
31 limit for filing a reaffirmation agreement in cases
32 concerning an individual debtor so that the court will
33 have sufficient time to schedule and hold a hearing
34 within the 30-day period provided in subdivision (a) of
35 this rule. If court approval of the reaffirmation
36 agreement is required under 5'524(c)(6), a motion for F
37 such approval shall be filed before or at the hearing.

38 Although a debtor that is a corporation or
39 partnership may reaffirm a debt'pursuant to S 524(c) in
40 a chapter 11 or chapter 12 case, the time limits set
41 forth'in this rule does not apply to the filing of
42 reaff rmation agreements in such cases because they do
43 not require a hearing under S 524(d).

L.

L
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AGEDA VIII
Jackosn Hole, Wyaning
September 13-14, 1993

TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES

FROM: ALAN N. RESNICK, REPORTER

RE: BANKRUPTCY RULE 8002(c)

DATE: August 5, 1993

At the June meeting of the Standing Committee, proposed

amendments to Bankruptcy Rule 8002(b) were approved and forwarded

to the Judicial Conference. A copy of the proposed amendments is

attached.

As recommended by the Advisory Committee, the amended rule

will provide that a motion to modify a judgment under Rule 9024

(Civil Rule 60) will toll the time for filing a notice of appeal

only if the motion is filed (instead of served) within 10 days

after the entry of the judgment. Consistent with the proposed

amendment to Rule 8002(b), the Standing Committee also approved

changes to the relevant Civil Rules (50, 52 and 59) to require

that such post-judgment motions be filed within 10-days after

entry of the judgment.

During the public comment period on Rule 8002(b), Chief

Bankruptcy Judge Robert J. Kressel (Minnesota) suggested that

similar amendments should be made to Rule 8002(c) to clarify that

a request for an extension of the time to appeal must be filed

within the applicable time periods. I agree.

I suggest that the Advisory Committee recommend the

following amendments to Rule 8002(c):



L

Rule 8002. Time for Filing Notice of Appeal

1 * * * *

2 (c) EXTENSION OF TIME FOR APPEAL. The bankruptcy judge may

3 extend the time for filing the notice of appeal by any party for

4 a period not to exceed 20 days from the expiration of the time

5 otherwise prescribed by this rule. A request to extend the time

6 for filing a notice of appeal must be made filed before the time

7 for filing a notice of appeal has expired, except that a request

8 made filed no more than 20 days after the expiration of the time

9 for filing a notice of appeal may be granted upon a showing of

10 excusable neglect if the judgment or order appealed from does not 7
11 authorize the sale of any property or the obtaining of credit or

12 the incurring of debt under S 364 of the Code, or is not a 7
13 judgment or order approving a disclosure statement, confirming as

14 plan, dismissing a case, or converting the case to a case under

15 another chapter of the Code.
LJ

16

17 COMMITTEE NOTE

18 Subdivision (c) is amended to provide that a
19 request for an extension of time to file a notice of
20 appeal must be filed within the applicable time period. L
21 This amendment will avoid uncertainty as to whether the
22 mailing of a motion or an oral request in court is 7
23 sufficient to request an extension of time, and will l
24 enable the court and the parties in interest to
25 determine solely from the court records whether a
26 timely request for an extension has been made.

K
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L AGENA IX
L Jackson Hole, Wyoning

Sepen'ber 13-14, 1993

TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES

FROM: ALAN N. RESNICK, REPORTER

L RE: BANKRUPTCY RULE 1007(c)

DATE: August 4, 1993

Bankruptcy Rule 1007(c) governs the time for filing

schedules and statements. The third sentence provides that:

L "Schedules and statements previously filed in a pending chapter 7

case shall be deemed filed in a superseding case unless the court

directs otherwise."

Judge Paul Mannes has suggested that the above sentence in

Bankruptcy Rule 1007(c) be amended to delete the reference to

"chapter 7." I agree. As a result of the 1991 amendments to the

Official Forms, there now is only one form for the schedules and

one form for the statement of financial affairs applicable to all

debtors and all cases. The old Chapter 13 Statement has been

abrogated. Therefore, it makes sense for the rule to provide

7 that schedules and statements previously filed in any type of

case shall be deemed filed in a superseding case, unless the

K court directs otherwise.

I recommend that the rule be amended as follows:

Rule 1007. Lists, Schedules and Statements; Time Limits

* * *

L 1 (c) TIME LIMITS. The schedules and statements,

2 other than the statement of intention, shall be filed with the

3 petition in a voluntary case, or if the petition is accompanied

F-
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4 by a list of all the debtor's creditors and their addresses, r

5 within 15 days thereafter, except as otherwise provided in

6 subdivisions (d), (e), and (h) of this rule. In an involuntary L
7 case the schedules and statements, other than the statement of F-

8 intention, shall be filed by the debtor within 15 days after L

9 entry of the order for relief. Schedules and statements i

10 previously filed in a pending ehapter-7 case shall be deemed

11 filed in a superseding case unless the court directs otherwise. t.
12 Any extension of time for the filing of the schedules and

13 statements may be granted only on motion for cause shown and on

14 notice to the United States trustee and to any committee elected

15 pursuant to S 705 or appointed pursuant to S 1102 of the Code,

16 trustee, examiner, or other party as the court may direct. F

17 Notice of an extension shall be given to the United States

18 trustee and to any committee, trustee, or other party as the,

19 court may direct. -

20

21 COMMITTEE NOTE

22 Subdivision (c) is amended to provide that
23 schedules and statements filed in a pending case
24 shall be deemed filed in a superseding case, whether
25 or not the pending case is a chapter 7 case.

L

7
L
KLI
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AGENDA X
Jackson Hole, Wycaing

September 13-14, 1993
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AGENDA XI I A
Jackson Hole, Wyanng ; u 3XHERMAN L. GLATT 

WA~ ~ er1-4 1993 PHNP UDARICHARD M. NEITER 
LAW 13-14), 

MANROBERT A. GREENFIELD 

3)~vtI. 
I EIS E L T uCHARLES 0. AELD STUTMAN. TREISTER GLATTTHEODORE S. $TOLMAN 

COSEISAAC M. PACHULSKI 
PROFESSIONAL CORPORATION 

| AC ITUS
KENNETH N. KLEE 

3699 WILSHIRE BOULEVARD
ALAN PEOLAR

JE FFREY H. DAVIDSON 
SUITE 900 

COUNSEL TO THE nPMRICHARD LEVINSTER 
LOS ANGELES. CALIFORNIA 90010-2739 

GEORGE M. TREISTERSTEPHAN M. RAY 

THOMAS E. GARCIN
MICHAEL A. MORRIS 

RONALD L. FEIN

JEFFREY C. KRAUSE June 28 1993NJAMIN 
L. RANKELBRUCE BENNETT 

' 
MARK S, WALLACEMICHAEL H. GOLDSTEIN

AUDREY J. WOHLGEMUTHLEE R. BOGDANOF. 

TELEPHONE 12131 251-5100I RANK A. MEROLA 

FACSIMILE (213) 2S1-Saae
DAVID C. LEIFER 

WRITER'S DIRECT NUMBERK. JOHN SHAFFER

MICHAEL L. TUCHIN 
(213) 251-5165ERIC 0. GOLDBERG

EVE M. KARASIK
J. TIMOTHY LESLIE
NICOLE C. BERSHON
THOMAS R. KRELLER

The Honorable Edward Leavy
Chairman
The Advisory Committee onBankruptcy Rules
216 Pioneer Courthouse
Portland, OR 97204

Re: Amendments to the Bankruptcy Rules
r Dear Chairman Leavy:

During a recent review of. the Bankruptcy Rules, I notedtwo rules that could be improved. First, Rule 9024, which dealswith relief from a judgment or order by incorporating FederalRule of Civil Procedure 60, contains a carve out with respect tocomplaints to revoke orders confirming plans. Unfortunately, thecarve out only applies to revocation, not to modification orL alteration of an order confirming a plan. Based on the SupremeCourt's recent interpretation of the excusable neglect standard,I believe it is important for the Bankruptcy Rules to clarifythat revocation is the only appropriate remedy to deal withrelief from an order confirming a plan. See Pioneer InvestmentServs. Co. v. Brunswick Assocs. Ltd. Partnershi', 113 S. Ct. 1489fl (1993). Currently, Bankruptcy Rule 9024 creates an ambiguity byU. incorporating Fed. R. Civ. P. 60 generally while only carving outcomplaints to revoke orders confirming a plan. In my view, Rule7 9024 should apply to an order confirming a plan only to theL extent provided in 11 U.S.C. § 1144.

My second suggestion deals with Rule 7001 as it appliesL in the context of a plan of reorganization. Specifically, exceptwith respect to subordination in Rule 7001(8), Bankruptcy Rule7001 requires a complaint to be filed to commence an adversaryC proceeding. In 1985 the Ninth Circuit held, quite properly, thatbased on the requirements of Rule 7001(1), a plan ofreorganization could not avoid a preferential transfer withoutthe filing of a separate complaint. In re Commercial W. Fin.Corp., 761 F.2d 1329 (9th Cir. 1985). As presently drafted, Rule7001 could be interpreted to preclude a plan of reorganization

l



The Honorable Edward Leavy
June 28, 1993
Page.2 L
from issuing an injunction, selling jointly owned property

pursuant to section 363(h), or determining the validity,

priority, or extent of a lien. While the propriety of the matter l

is not free from doubt when the injunction 
precludes suits

against third parties, several plans of reorganization 
presently

provide for injunctions or other equitable'relief. 
In none of

these instances is a separate complaint filed. 
See, eia.,

Nenard-Sanford v. mabee (In re A.H. Robins Co.,, 880'F.2d -694

(4th Cir.), cert. denied, 493 U.S. '959 (1989); MacArthur Co. V.

Johns-ManVille Corn. (In re Johns-Manville' Corp.), 837 F.2d 89

(2d Cir.), cert. denied, '488'U.S. 868 (1988). Of course, if the

Rule is amended, the comment to the rule should 
be clear that the C

amendment to permit the issuance of an injunction 
under a plan

without the filing of a complaint is procedural 
only and does not

indicate a substantive view whether such an 
injunction is,

authorized. See American Hardwoods Inc. v. Deutsche Credit

Corp. (In re American Hardwo5ods Inc.')", 88' F.2d 621 (9th Cir.

1989). Similar amendments should be considered with 
respect to

lien modifications and sales of-jointly owned property. 
7

If time permits, I would like to discuss these proposed

amendments to the~lBankruptcy Rules at our Sepbtember meeting. 
If

not, I request t t these suggestions belconkidered las soon as

practicable ther eafter.

Best reg'grds.

Very truly yours,

XY/Kenneth N. Klee 7

KNK:amg

cc: Professor Alan Resnick
Members of the Advisory Committee

on Bankruptcy Rules
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NICOLE C BERSHON
ThOMAS R KRELLER

John K. Rabiej, Chief
Rules Committee Support Office
Administrative Office of the U.S. CourtsL Washington, D.C. 20544

Re: Advisory Committee on Bankruptcy Rules

Dear John:

At the request of Chairman Leavy per the enclosed
correspondence, I am enclosing suggested improvements toBankruptcy Rules 7001 and 9024.

L Please cause the enclosed suggested improvements to be
copied and distributed to members of the Rules Committee so that
they may read them prior to the September meeting of the
Committee. You may want to clarify that I have provided two
alternatives for improvements to Rule 9024 as either or both
suggestions may be appropriate.

3 Very t u yours,

Ke eth N. Klee

KNK/gmr
Enclosures

cc: The Honorable Edward Leavy
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COMMITTAL. ON RULES OF PRACTICE AND PR__EDURE F
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
-WASHINGTON, D.C. 20544

ROBERT E. KEETON CHAIRMEN OF ADVISORY COMMITTEES
CHAIRMAN KENNETH F. RiPPLE

APPELLATE RULES

PETER G. McCABE
3ECRETARY EDWARD LjEAVY r

BANKRUPTCY RULES

SAM C. POINTER, JR.
CML RULES

WILLIAM TERRELL HODGES

June 30, 1993 CRIMINAL RU S

RALPH K. WVINTER, jJR.
EVIDENCE RULES

Mr. Kenneth N. Klee
Stutman, Treister & Glatt
3699 Wilshire Blvd., Suite 900
Los Angeles, CA 90010

Dear Ken:

Thank you for your letter of June 28, 1993, concerning your
suggested improvements to Rules 9024 and 7001. These proposed
amendments will be placed on the agenda for our September meeting. -
If you have the time, I would appreciate your putting together
specific language to amend each rule so that we can focus our
discussions.

Sincerely,

Edward Leavy

EL/j g
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Rule 7001

SCOPE OF RULES OF PART VII

An adversary proceeding is governed by the rules of thisPart VII. It is a proceeding (1) to recover money or property,except a proceeding to compel the debtor to deliver property tohe the trustee, or a proceeding under § 554(b) or § 725 of the Code,Rule 2017, or Rule 6002, (2) to determine the validity, priority,C or extent of a lien or other interest in property, other than aproceeding under Rule 4003(d), (3) to obtain approval pursuant to§ 363(h) for the sale of both the interest of the estate and of aco-owner in property, except when such sale is Provided in aLchapter 9 11 12, or 13 plan, (4) to object to or revoke adischarge, (5) to revoke an order of confirmation of a chapter11, chapter 12, or chapter 13 plan, (6) to determine thedischargeability of a debt, (7) to obtain an injunction or otherequitable relief, except when such injunction or other equitablerelief is provided in or in an order confirming. a chapter 9,11. 12 or 13 plan, (8) to subordinate any allowed claim orL interest, except when subordination is provided in a chapter 9,11, 12, or 13 plan, (9) to obtain a declaratory judgment relatingto any of the foregoing, or (10) to determine a claim or cause of_ action removed pursuant to 28 U.S.C. § 1452.Amended Mar. 30, 1987, eff. Aug. 1, 1987; Apr. 30, 1991, eff.Aug. 1, 1991.

L 
Cross References

r Adversarial nature of proceeding -

Avoidance of indemnifying lien or transfer to surety,see rule 6010.
Commenced by complaint objecting to discharge,see rule 4004.Commenced by complaint to obtain determination ofL debt's dischargeability, see rule 4007.Joinder of objection to claim with demand for relief,see rule 3007.
Liability of sureties on bond or stipulation or otherundertaking, see rule 9025.Applicability of rules of this part to removed claim orcause of action, see rule 9027.L, Contested matters, applicability of and notice toparties of applicability of rules of this part, seerule 9014.

Effect of amendment of Federal Rules of CivilProcedure, see rule 9032.Meanings of words in Federal Rules of Civil Procedurewhen applicable, see rule 9002.

V37:0037
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ALTEREMTVE A

Rule 9024

RELIEF FROM JUDGMENT OR ORDER

Rule 60 F.R.Civ.P. applies in cases under the Code exceptthat (1) a motion to reopen a case under the Code or for theLB reconsideration of an order allowing or disallowing a claimagainst the estate entered without a contest is not subject tothe one year limitation prescribed in Rule 60(b), (2) a complaintto revoke a discharge in a chapter 7 liquidation case may beL filed only within the time allowed by § 727(e) of the Code, (3) acomplaint to revoke an order confirming a plan may be filed onlywithin the time allowed by § 1144, § 1230, or § 1330, and L4I amotion for relief from an order conf qming a chapgter,9, 11, 12or 13 plan may not have the effect of modifying such a plan inviolation of -942 1127(b), 1229, or 1329. as the case may be.
Amended Apr. 30, 1991, eff. Aug. 1, 1991.

Cross References

Enlargement of time for motion for relief from judgmentor order not permitted, see rule 9006.L Motions; form and service, see rule 9013.Reconsideration of allowance or disallowance of claims,see rule 3008.Reopening cases, see rule 5010.Revocation of discharges under individual debt adjustmentplan, see § 1328 of this title.LB Setting aside judgment by default, see rule 7055.

Advisory Committee Note

Motions to reopen cases are governed by Rule 5010.Reconsideration of orders allowing and disallowing claims isgoverned by Rule 3008. For the purpose of this rule allorders of the bankruptcy court are subject to Rule 60LB ;F.R.Civ.P.
Pursuant to § 727(e) of the Code a complaint to revokea discharge must be filed within one year of the entry ofthe discharge or, when certain grounds of revocation areasserted, the later of one year after the entry of thedischarge or the date the case is closed. Under § 1144 and§ 1330 of the Code a party must file a complaint to revokean order confirming a chapter 11 or 13 plan within 180 daysof its entry. Clauses (2) and (3) of-this rule make itclear that the time periods established by §§ 727(e), 1144and 1330 of the Code may not be circumvented by theLB invocation of F.R.Civ.P. 60(b).

re



Advisory Committee Notes to 1991 Amendments

Clause (3) is amended to include a reference to § 1230

of the Code which contains time limitations relating to V
revocation of confirmation of a chapter 12 plan. The time

periods prescribed by .§ 1230 may not be circumvented by the

invocation of F.R.Civ.P. 60(b).
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ALTERNATIVE B

L Rule 9024

RELIEF FROM JUDGMENT OR ORDER

L Rule 60 F.R.Civ.P. applies in cases under the Code exceptthat (1) a motion to reopen a case under the Code or for thereconsideration of an order allowing or disallowing a claimL against the estate entered without a contest is not subject tothe one year limitation prescribed in Rule 60(b), (2) a complaintC to revoke a discharge in a chapter 7 liquidation case may befiled only within the time allowed by § 7 27(e) of the Code, (3)complaint to revoke an order confirming a plan may be filed onlyv within the time allowed by § 1144, § 1230, or § 1330, and (A4 amotion for relief from an order confirming a chapter 9. 11 12or 13 elan may only be filed within 180 days after the date ofentry of such order.

L Amended Apr. 30, 1991, eff. Aug. 1, 1991.

Cross References

L Enlargement of time for motion for relief from judgmentor order not permitted, see rule 9006.Motions; form and service, see rule 9013.Reconsideration of allowance or disallowance of claims,see rule 3008.Reopening cases, see rule 5010.Revocation of discharges under individual debt adjustmentplan, see § 1328 of this title.Setting aside judgment by default, see rule 7055.

Advisory Committee Note

Motions to reopen cases are governed by Rule 5010.Reconsideration of orders allowing and disallowing claims isgoverned by Rule 3008. For the purpose of this rule allorders of the bankruptcy court are subject to Rule 60ii tF.R.Civ.P.
Pursuant to § 7 27(e) of the Code a complaint to revokea discharge must be filed within one year of the entry ofthe discharge or, when certain grounds of revocation areasserted, the later of one year after the entry of thedischarge or the date the case is closed. Under § 1144 and

J, i§ 1330 of the Code a party must file a complaint to revokean order confirming a chapter 11 or 13 plan within 180 daysof its entry. Clauses (2) and (3) of this rule make itclear that the time periods established by §§ 727(e), 1144and 1330 of the Code may not be circumvented by theinvocation of F.R.Civ.P. 60(b).

Elr



Advisory Committee Notes to 1991 Amendments

Clause (3) is amended to include a reference to § 1230

of the Code which contains time limitations relating to
revocation of confirmation of a chapter 12 plan. The time
periods:,prescribe&dby § 1230 may not'be circumvented by, the
invocation of lF.R.Civ.P. 60(b). ' ,
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L COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ROBERT E. KEETON 
CHAIRMEN OF ADVISORY COMMITTEESL CHAIRMAN 

KENNETH F. RIPPLE
APPELLATE RULESPETER G. McCABE

SECRETARY 
EDWARD LEAVY

C 

BANKRUPTCY RULESL 
SAM C. POINTER, JR.

CIVIL RULES

WILLIAM TERRELL HODGES
CRIMINAL RULES

RALPH K. WINTER, JR.L EVIDENCE RULES

August 2, 1993

Kenneth N. Klee, Esq.
Stutman, Treister & Glatt
3699 Wilshire Boulevard

L Suite 900 -
Los Angeles, CA 90010-2739

Re: Bankruptcy Rules 7001 and 9024

Dear Ken:

I have considered your suggestions regarding Rules 7001 and9024 contained in your letter to Judge Leavy dated June 28th andyour letter to John Rabiej dated July 8th. Here are myreactions.

Rule 7001

With respect to your proposal to amend Rule 7001, I have thefollowing comments:

L Fin. (a) I agree that Rule 7001, in view of the Commercial W.Fin. Corp. decision, could be interpreted to mean that aninjunction or other equitable relief could not be obtained merelyf by including it in a plan, which is unfortunate. This could beL cured by amending Rule 7001(7) by adding the phrase "except whensuch injunction or equitable relief is provided in a chapter 9,11, 12, or 13 plan." I also agree that the committee noteshould state that this amendment is procedural only and isintended to avoid the necessity of commencing an adversaryproceeding only when an injunction or other equitable relief mayL. be provided in a plan consistent with due process and theBankruptcy Code.

(b) I question whether it is necessary or appropriate to addthat such equitable relief may be obtained merely by including itin an order confirming a plan. Your suggestion seems to support
Li



the notion that an injunction should be obtainable without 
7

providing for it in a plan and without commencing an adversary 
LJ

proceeding. I do not share that view. If an injunction is being

sought as part of the reorganization, the plan itself should m

provide for it so that creditors and others affected by it could

vote on it. For example, the plan could say that "upon

confirmation of this plan, creditors shall not ... ", or "shall be

enjoined from .... " Or, the plan could say that "the '
confirmation order shall provide that creditors shall be enjoined

from'.r... I realize that it may be common for a plan to contain

an injuiction and for the confirmation order to repeat 
it, which

pract Pcould be continued even if Rule 7001(7) is amended as

suggested`in my paragraph (a) above.

lc), tI do not agree with your suggestion that a similar
change should be made to Rule 7001(3). The published draft of

the original rules promulgated to implement the Bankruptcy Reform

Act of 1978 did not require an adversary proceeding to effectuate

a sale of both the debtor and nondebtor's interests in jointly

held property under S 363(h), but the final version that became

effective in 1983 does contain such a requirement in Rule

7001(3). Since a nondebtor (usually a spouse as co-owner of a

home) loses his or her possession and ownership of.the property,

the Advisory Committee was persuaded during the public comment

period in 1982 that the nondebtor should have the procedural

protection of being served with a summons and complaint before 
K

such drastic relief is granted. I believe that such protection

should be continued. It is important to note that the co-owner 7
who is ousted from possession of property under S 363(h) is often

not .a creditor and does not even receive a disclosure statement,

plan, or ballot. To adversely affect the property interests of a

person who is not a debtor and not a creditor, the maximum

procedural protection should be mandated. Merely inserting a

clause in a plan should not be sufficient. The thought of

permitting this remedy in a plan is especially troublesome in 7
cases where the proponent of the plan is not the debtor, but is a

creditor.

Rule 9024

I have the following reactions to your suggestions regarding

Rule 9024:

(a) Rule 9024 incorporates Civil Rule 60, but provides

three exceptions that are based only on time limitations imposed

by the Bankruptcy Code. I would construe Rule 9024 and Rule 60

to mean that relief from, Ior modification of, any order or

judgment must be consistent with the Bankruptcy Code or any other

applicable statute or substantive law. For example, 'I do not

think that a court may modify any order if the effect of it is to

relieve the debtor of the obligation to pay nondischargeable

alimony. An order denying a motion to reject a collective

L
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bargaining agreement could not be modified under Rule 60 if theeffect of the modification would relieve the debtor from honoringa collective bargaining agreement without satisfying therequirements of § 1113. Similarly, I do not think that an
amendment to Rule 9024 is needed to conclude that a court may notmodify a confirmation order if to do so would have the effect ofL revoking confirmation inconsistent with S 1144, or would have theeffect of modifying the plan inconsistent with the requirementsr for modification set forth in S 1127(b).

I therefore think that it is not necessary to amend Rule
9024 as you suggest in the first of your two drafts of proposed! amendments to Rule 9024 attached to your letter of July 8th, inwhich you suggest that the following be added to the rule: "(4) amotion for relief from an order confirming a chanter 9. 11. 12,or 13 plan may not have the effect of modifying such a plan inviolation of iq 948. 1127(b). 1229. or 1329, as the case may be."I also fear the possible negative inference of such an amendment
(could Rule 60 modifications of orders have an effect that
violates other Code sections?). I think it is best to continue
to list as exceptions in Rule 9024 only time limitations providedby the Code.

(b) The amendment suggested in your second draft would addthe following to Rule 9024: "(4) a motion for relief from anorder confirming a chapter 9. 11, 12. or 13 plan may only befiled within 180 days after the date of the entry of such order."
This is apparently an attempt to conform the time limit for anyRule 60 motion regarding a confirmation order to the time limitfor seeking revocation of confirmation under S 1144. If a Rule60 motion is made regarding a confirmation order that does not
have the effect of revoking confirmation in violation of theCode, such as to correct a typographical error so that the orderis consistent with the plan, I see no reason to limit the timefor making the motion. On the other hand, if the motion is adisguised attempt to revoke confirmation in violation of S 1144,L the court should permit it only if all the requirements of S 1144are met (not just the time limit). Of course, Rule 60 is alwaysdiscretionary with the court ("the court may ....

L (c) In your June 28th letter, you said: "In my view, Rule
9024 should apply to an order confirming a plan only to theextent provided in 11 U.S.C. S 1144." I do not agree. Section
1144 only governs revocation of a confirmation order and providesfor revocation only for fraud. There may be a situation in whicha confirmation order could be modified without it constitutingF"' revocation. Why should a court be prohibited from correcting
clerical errors in a confirmation order, or from granting otherRule 60 relief if to do so is not inconsistent with S 1144 or anyL other section of the Code?

L
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I would welcome an opportunity to discuss these matters with

you'by'-telephone. Please call me at 212-820-8528. In addition
to these proposals, I also would like'to discuss your suggestionJ

regarding Rule 3010 (contained in your letter of February 12th)
and'your suggestion regarding an attorney's right to obtain'
transcripts of bankruptcy court hearings onlan expedited bas~is'.

As always, I look forward toC hearing: from you.

Best personal regards.

Since7y

*anN. Resnick
, Reporter'
Advisory Committee L
on Bankruptcy Rules
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Professor Alan ReznickL Hofstra University - School of Law
Hempstead, NY 11550

L Re: Bankruptcy Rules

Dear Alan:

Since I last corresponded with the Rules Committee, I
have had occasion to focus on the necessity for a rule pertaining
to minimum distributions in chapter 11 cases. As you know,L Bankruptcy Rule 3010 sets forth rules with respect to small
dividends and payments in chapter 7, 12, and 13 cases. These are
useful rules because they preclude the distribution of minimum

7 amounts of money by trustees and disbursing agents. The absence
of a similar rule for chapter 11 cases implies that small amountsL must be distributed to holders of claims.

K I believe it would be beneficial for the RulesE Committee to consider the adoption of a new Bankruptcy Rule
3010(c) pertaining to chapter 11 cases which would specify that

7 no payment in an amount less than $25.00 shall be distributed by
L the trustee or debtor-in-possess~ion to any holder of a claim or

interest unless authorized by local rule or order of the Court.

I would be interested to your reaction with respect to
this proposal.

K I look forward to seeing you in Florida.

Very tr 1 ours,

K ON. KLEE

E KNK:amg



j

nL"

I'

LnEn
En

Li

En

En



AGMDA XIII
Jackson Hole, Wyaning

I September 13-14, 1993
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AGENDA XIV
Jackson Hole, Wyaning

United States BankruptcyCourt September 13-14, 1993
District of Utah Of

Frank E. Moss United StateJ -rthouse

Room 348

350 South Main Sag L 3~ - c SZ
Salt Lake City, Utah 84101- J

William C. Stillgebauer i, Ua '--S TELEPHONE
Clerk of Court UNITED=- - (X01)5-24-6565January 28, 199Y8SiW`-<- ( X(1)5j24-5 157

Peter G. McCabe, Secretary
Committee on Rules of
Practice and Procedure
Administrative Office of
The United States Courts
Washington, D.C. 20544

Dear Mr. McCabe,

LI This letter is to propose a possible alteration to Federal Rules of Bankruptcy
Procedure 2002(h). At present, the subdivision encompasses all notices that are mentioned
in 2002(a) except for clause (4). It is this clerk's suggestion that the notice mentioned inLI Rule 2002(f)(8) also be included in subdivision (h). Logically, the trustee's summary will be
of interest/consequence to only those creditors who have previously filed a claim. It is felt
that by not receiving the notice no harm befalls those creditors who did not file a claim.

Thank you.

LI Very truly yours,

7 1 -~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~*

Glenn M. Gregorc /
Chief Deputy Clef

L LI~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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AGENDA XV
Jackson Hole, Wycning
Septenber 13-14, 1993

TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES

FROM: ALAN N. RESNICK, REPORTER

RE: PIONEER INVESTMENT DECISION AND THE
1993 AMENDMENTS TO OFFICIAL FORM 9

DATE: AUGUST 9, 1993

Bankruptcy Rule 3003(c)(3) provides that in a chapter 11

case "[t]he court shall fix and for cause may extend the time

within which proofs of claim or interest may be filed." Rule

9006(b)(1) permits the court to extend time limits after the

relevant period expires "where the failure to act was the result

of excusable neglect." Therefore, if a creditor misses a bar

date for filing proofs of claim, the court may permit the late

filing if the failure to timely file was due to "excusable

neglect."

_ On March 24, 1993, the Supreme Court, in a 5-4 decision,

construed and applied the "excusable neglect" standard in Pioneer

Investment Services v. Brunswick Associates, 113 S.Ct. 1489

(1993), to uphold a Court of Appeals decision permitting the late

L filing of proofs of claim. For your convenience, a copy of the

decision is enclosed. The Supreme Court has adopted a flexible

standard based on a balancing of several factors, as it indicates

on page 1498 of the opinion:

"(W]e conclude that the determination is at bottom an
equitable one, taking account of all relevant

Li circumstances surrounding the party's omission. These
include, as the Court of Appeals found, the danger of
prejudice to the debtor, the length of the delay and

C its potential impact on judicial proceedings, the

1
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reason for the delay, including whether it was within
the reasonable control of the movant, and whether the
movant acted in good faith."

This standard will make it very difficult to predict how

courts will decide "excusable neglect" cases. Each case will be

decided on the particular facts and circumstances.

One factor that the Supreme Court, as well as the Court of X

Appeals, found significant was the form of the notice of the

deadline for filing claims, which was unusual in that it was K
included in a "Notice of Meeting-of Creditors." A copy of the

notice used, in the Pioneer case is enclosed. The form did not

conform to the official form in effect at that time for the [

notice of the meeting of creditors (Official Form 16). In

addition to the announcement of the meeting of creditors, the hl

form contained the following:

"You must file a proof of claim if your claim is scheduled
as disputed, contingent or unliquidated, is unlisted or you
do not agree with the amount,. See 11 U.S.C. Sec. 1111 & 7
Bankruptcy rule 3003. Bar date is August 3, 1989."L

The Supreme Court characterized the view of the Court of

Appeals with respect to the notice in the following way on page L

1494 of its opinion: 7
"The Court of Appeals also found 'it significant that

the notice containing the bar date was incorporated in a
document entitled 'Notice for Meeting of Creditors.' ...
'Such a designation,' the court explained, 'would not have
put those without extensive experience in bankruptcy on
notice that the date appended to the end of this~notice was
intended to be the final date for filing proof of claims.'
... Indeed, based on a comparison between the notice in this
case and the model notice set out in Official Bankruptcy
Form 16, the court concluded that the notice given [J
respondents contained a 'dramatic ambiguity,' which could
well have confused ri Leaven personseixperienced inn
bankruptcy.",

2



Later in the opinion (page 1499-1560)', the Supreme Court

wrote:

"We do, however, consider significant that the notice of the
bar date provided by the Bankruptcy Court in this case was
outside the ordinary course in bankruptcy cases. As the
Court of Appeals noted, ordinarily the bar date in a

L bankruptcy case should be prominently announced and
accompanied by an explanation of its significance.... We
agree with the court that the 'peculiar and inconspicuous
placement of the bar date in the notice regarding a
creditors ['Jmeeting,' without any indication of the
significance of the bar date, left a 'dramatic ambiguity' in

F7 the notification.... Whs s not to spay, of course, that
L respondents' counsel wasiiot rmss Sin failing to apprehend

the notice. To be sure, were there any evidence of
Cprejudice to petitioner or to judicial administration in

L this case, or any indication at all of bad faith, we could
not say that the Bankruptcy Court abused its discretion in
declining to find the neglect to be 'excusable.' In the
absence of such a showing, however, we conclude that the
unusual form of notice employed in this case requires a
finding that the neglect of respondent's counsel was, under
all the circumstances, 'excusable."'

L

L The New Official Forms

7 The official forms were revised in 1991. Forms 9E and 9F

L are entitled "Notice of Commencement of Case Under Chapter 11 of

E the Bankruptcy Code, Meeting of Creditors, and Fixing of Dates."

As adopted in 1991, the text of the notice has a paragraph

entitled "Proof of Claim" that explains the need for filing a

proof of claim and also states that: "If the court sets a

deadline for filing a proof of claim, you will be notified."

L After the 1991 Official Forms became effective, it came to

the Committee's attention that a number of courts, either by

standing order or local rule, were routinely setting the deadline

for filing claims in chapter 11 cases as soon as the petition was

3
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filed, and that the new official forms did not accommodate the L

sending of notice of the claims bar date together with the notice

of the meeting of creditors. The Administrative Office received

inquiries from clerks asking about the proper way to add the bar F
date to the official form or the propriety of using a different

form. 7
To accommodate those districts that routinely set bar'dates

early in the case, the Advisory Committee recommended new U
alternative ,Official Forms 9E(Alt.) and 9F(Alt.). Copies of the C

new Forms 9E ahd"9F are enclosed. These forms were prom ulgated

by the Judicial Conference on March 16, 1993, at which time they

became effective. It is interesting to note that the alternate

forms were approved and became effective only 8 days before the K

Supreme Court decided the Pioneer case.

Given the flexibility of the standards adopted by the Court

for deciding-"excusable neglect" issues, it is impossible to
Li

predict how courts will resolve particular cases. However,

because the Supreme Court emphasized that the form of the notice K

of the bar date was a significant factor in its decision that

there was "excusable neglect" in Pioneer, I thought that the L

Committee should focus on Forms 9E(Alt.) and 9F(Alt.) to C

L
determine whether it is satisfied that they do not suffer from

the inadequacies of the notice in Pioneer. I understand that, 7
since the new forms have become effective, several clerks have

asked the Administrative Office whether the new forms are K
adequate in view of Pioneer.

4



You will notice that these forms differ from the form of

notice used in Pioneer in several respects:

(1) The heading of the new form ("Notice of Commencement of

Case Under Chapter 11 of the Bankruptcy Code, Meeting of

Creditors, and Fixing of Dates)" clearly indicates that the form

includes "Fixing of Dates." In contrast, the Supreme Court

emphasized that the notice in Pioneer was headed "Notice of

Meeting of Creditors." 4i

(2) The new form has a box labeled "FILING CLAIMS" that runs

the entire width of the page, about one-third down from the top

of the page. As explained in the Committee Note to the form, if

the notice is used to communicate a bar date, the box labeled

"FILING CLAIMS" will state: "Deadline for filing a claim:

(date)." I do not think that the placement of this notice is

inconspicuous. Stating that the date is a "deadline for filing

claims" is clearer than stating "Bar date is August 3, 1989" as

was done in Pioneer.

(3) The text of the new form contains the following

paragraph:

"PROOF OF CLAIM: Schedules of creditors have been or
will be filed pursuant to Bankruptcy Rule 1007. Any
creditor holding a scheduled claim which is not listed
as disputed, contingent, or unliquidated as to amount
may, but is not required to, file a proof of claim in
this case. Creditors whose claims are not scheduled or
whose claims are listed as disputed, contingent, or
unliquidated as to amount and who desire to participate
in the case or share in any distribution must file
their proofs of claim. A creditor who desires to rely
on the schedule of creditors has the responsibility for
determining that the claim is listed accurately, The
place to file a proof of claim, either in person or by
mail, is the office of the clerk of the bankruptcy

5
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court. Proof of claim forms are available in the K
clerk's office of any bankruptcy court."

This paragraph does not mention the deadline for filing

claims. However, the box in the top part of the page does

indicate the "Deadline for filing claims: (date)." Please note

that the Supreme Court expressed concern that "ordinarily the bar

date in a bankruptcy case should be prominently announced and L
accompanied by an explanation of its significance." [emphasis

added]. Does the use of the word "deadline" for filing claims

meet this concern of the Court? Does it adequately explain the

significance of the date (better than "bar date is _ )?

(4) It is also significant (perhaps the most significant

point) that, at the time of Pioneer, there was no official form

in effect that included the notice of the claims bar date with

the notice of the meeting of creditors. Instead, the clerk in 1
that case used a home-made non-official notice. As the Court

indicated, the form used in Pioneer "was outside the ordinary K
course in bankruptcy cases." In contrast, there are now official C

forms -- Form 9E(Alt.) and Form 9F(Alt.) -- that were adopted by L

the Judicial Conference for the sole purpose of combining the

claims deadline-with the notice of the meeting of creditors.

Considering the adoption of the form by the Judicial Conference, 1
and~the practice in several districts of setting a claims

deadline at the start of the case, it may be difficult for a

court to find that use of these new official forms is-"outside

the ordinary course in bankruptcy cases."

Based on the above discussion, I think that the new forms L
6



are better than the form used in Pioneer. As I indicated above,

it is impossible to predict how a court will decide an "excusable

neglect" issue in a particular case. However, I think that

courts are likely to find that the new forms give adequate notice

of the deadline for filing claims, especially when viewed by an

attorney.

My primary purpose in writing this memorandum is to

determine whether the Committee is, satisfied with the new forms

in light of Pioneer. If so, then no action need be taken at this

time. If the Committee is satisfied that the new forms give

adequate notice of the claims deadline, but decides that further

improvements are warranted nonetheless in view of Pioneer, it

could discuss such changes at the meeting. For example, one

possible amendment is to add language to the third sentence of

the paragraph labeled "Proofs of Claim" so that it reads as

follows: "Creditors whose claims are not scheduled or whose

claims are listed as disputed, contingent, or unliquidated as to

amount and who desire to participate in the case or share in any

distribution must file their proofs of claim before the deadline

for filing proofs of claim indicated above." In addition, the

heading of the box could be "Deadline for Filing Proofs of

Claim", instead of "Filing Claims." The language to be inserted

in the box could state "Deadline for filing proofs of claim:

instead of "Deadline for filing claims: " (this change could

be made without changing the form at all because this instruction

is only in the Committee Note).

7



Of course, I do not mean to limit the options available to 7
the Committee to deal with the problems raised by Pioneer,

including the more extreme measure of amending Rule 9006(b)(3),. 7
and Rule 3003(c) to prohibit the court from extending the,,bar

date based on excusable neglect (as is the rule in chapter 7,L

chapter 12, and chapter 13 cases -- See Rule 9006(b)(3) and Rule -

3002(c)).
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PIONEER INV. SERVICES v. BRUNSWICK ASSOCIATES 1489
Cite as 113 S.Ct. 1489 (1993)

with the United States in this case are, in Jordan, J., affirmed. The Court of Appeals
my view, plainly sufficient to subject peti- for the Sixth Circuit, 943 F.2d 673, reversed

-a i tioners to suit in this country on a claim and remanded. On certiorari review, the
arising out of its nonimmune commercial Supreme Court, Justice White, held that

3 | activity relating to respondent. If the rule authorizing bankruptcy court to accept
l a" ^ same activities had been performed by a late filings where failure to act is result of

2 il private business, I have no doubt jurisdic- "excusable neglect," contemplates that
tion would be upheld. And that, of course, courts are permitted, where appropriate, to

a should be a touchstone of our inquiry; for accept late filings caused by inadvertence,
1-71 ias Justice WHITE explains, ante, at 1482, mistake, or carelessness, as well as by in-
eL, { n. 2, 1483, when a',foreignf nation sheds its tervening circumstances beyond party's

uniquely sovereign status and- seeks out control.
the -benefits of the private marketplace, it Affirmed.
must, like any private party, bear the bur- Justice O'Connor dissented and filed

h dens and responsibilities imposed by that
opinion in which Scalia, Sbuter and Thom-

Y marketplace.- I would therefore affirm the
- judgment of the Court of Appeals.4 a J

1. Statutes e-212.6
1y sa Courts properly assume, absent suffi-

cient indication to the contrary, that Con-
i -- gress intends words in -its enactments to

2h,,, carry their ordinary, contemporary, com-
mon meanring.

-L, i PIONEER INVESTMENT SERVICES 2. Bankruptcy -@e2900(1)
f ! COMPANY, Petitioner Rule authorizing bankruptcy court to

l - v. accept late filings where failure to act is

ah BRUNSWICK ASSOCIATES LIMITED resultof "excusable neglect," contemplates
PARTNERSHIP et al. that courts are permitted where appropri-

No. 91-.1695. ate, to accept late filings caused by inad-
at_ ~ 7 No. 91-1695.vertence, mis-tke, or carelessness, as well

Argued Nov. 30, 1992. as by intervening circumstances beyond

lo : Decided March 4, 1998. party's control. Fed.Rules Bankr.Proc.
Rule 9006(b)(1), 11 U SC.A.

See' publication ,Words and Phrases
es 2 Creditors of Chapter 11 debtor sought for ther jidicia c ttios ad

-c Xextension of bar date for filing late proofs
of claim, alleging excusable neglect. The 3. Bankruptcy v29O0(1)

i. - ' Bankruptcy Court denied the motion and Determination of whether neglect is
nd - the United States District Court for the "excusable," warranting allowing of late

Eastern District of Tennessee, Robert Leon filing' of claim, is at bottom an equitable

Ct" more narrow requirements of "specific" juris- "general" jurisdiction over foreign entities that
diction), I am inclined to agree with the view engage in substantial commercial activities in

eat t expressed by Judge Higginbotham in his sepa- the United States.
rate opinion in Vencedora Oceanica Navigacion,
S.A. v. Compagnie Nationale Algerienne de Navi- 4, My affirmance would extend to respondents

.,gatioP4 73,0 F.2d 195, 204-205 (1984) (concur- failure to warn claims. I am therefore in agree-
r I ring in part and dissenting in part), that the first ment with Justice KENNEDY's analysis of that

C, clause of § -1605(a)(2), interpreted in light of the
cI, relevant legislative history and the second and aspect of the case.

the , third clauses of the provision, does authorize



1490 113 SUPREME COURT REPORTER

one, taking account of all relevant eircum- for respondents. Respondents' attorney
stances surrounding party's' omission; was provided with a complete copy of the
these include danger of prejudice to debtor, case file and, when asked, assertedly as-
length of delay and its potential impact on sured Berlin that no bar date had been set.
judicial proceedings, reason for' delay, in- On Autgust 29, '1989, respondents asked the
cluding whether it was within reasonable court to accept'their proofs under Bank-
control of movant, and 'whether novant ruptcy Rule 9006(b)(1), which allows a
acted in good faith. Fed.Rules Bankr.Proc. cour to permit late flings where the 'mov-
Rule '9006(b)(1), 111 U.S.C.A. ' ant's filure o 'compl with the deadline . |

"was the result of excusable neglect." The
4. Attorney and Client &'77 court3 refused, holding tht 'a jparty may

Clients are held accountable for acts claim excusable , neglect only if the failure i g
and omissions of their attorneys. to imeI peIrfoIrm ILas due1 t ccum- I I

5. Bankruptcy, -20(1) stances beyond its reasonable control. The
In determining whether creditors' fail- Distrit Court remndd t1,! .ase! ordering

ure to file proofs of claim prior to bar date the B0nr'pty tourt to vaJuate respon-
was excusable, proper focus is upon wheth- dents' conduct under a more liberal stan-
er neglect of creditors and their counsel dard. The Bankruptcy' Curt applied that
was excusable. F Fed.Rules Bankr.Proc. standard and againi'denied l e motion, find-
Rule 9006(b)(1), 11 U.S.C.A. - ing that several factothe danger of

+ I I ' ' prejudice to the debtor, the length of the
6. Bankruptcy 0-2897 delay and its potential impact on judicial

Claims bar date in bankruptcy case proceedings, and whether the creditor act-
should be prominently announced and ac- ed in good faith-favored respondents, but
companied by explanation of its signifi- that the delay was ,within their control and
cance. that they should be penralized for their

7. Bankruptcy e-2900(0, 2) counsel's mistake. The District Court af-
Creditors' failure to timely file proof of firmed, but the Court of Appeals reversed.

claim was result of excusable neglect, war- It found that the Bankrupty Court had
ranting allowance 'of late claim;> though inappropriately penalized respondents for X

upheaval in counsei's law practice at time their counsel's error, since Berlin had
of bar date was irrelevant, creditors acted asked the attorney about ftie impending
in good faithI debtor was not prejudiced by deadlines and since the peculiar and incon- Xf
delay, and notice of bar date was deficient. spicuous placement of the bar date in a
Fed.Rules Bankr.Pioq.Rule 9006(b)(1), 11 notice for a creditors' meeting without any
U.S.C.A. indication of lathe date's signiicance left a

dramatic ambiguity, in the notification that Li
Syllabus * would have cnfused even a person experi-

- . ... ~~~~enced, in bankruptcy. t- s.,lr
As unsecured creditors of petitioner-a enced in bahkruptey.

company seeking relief under Chapter 11 Held:
of the Bankruptcy Code-respondents were 1. An attorney's inadvertent failure
required to file proofs of claim with the -to file a proof of, claim by the bar date can
Bankruptcy Court before the deadline, or constitute "excusable neglect" within the
bar date, established by that court. An meaning of Rl e 9006(b)i1)IP Pp. 1494- ,
August 3, 1989, bar date was included in a 1499.
"Notice for Meeting of Creditors" received (a) Contrary to petitioner's suggestion,
from the-court by Mark Berlin, an official Congress plainly contemplated, that the L
* The syllabus constitutes no part of the opinion reader.n See ~Jnited States v. Detroit Lumber Co.,

of the Court but has been prepared by the Re- 200 U.S. 321, 337, 26 S.Ct. 282, '287, 50 L.Ed.
porter of Decisions for the convenience of the 499.

L 2
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courts would be permitted to accept late favor of permitting the tardy claim. As
filings caused by inadvertence, mistake, or for the culpability of respondents' counsel,
carelessness, not just those caused by in- it is significant that the notice of the bar

tervening circumstances beyond the party's date in this case was outside the ordinary
control. This flexible understanding com- course in bankruptcy cases. Normally,
ports with the ordinary meaning of "ne- such a notice would be prominently an-
glect." It also accords with the underlying nounced and accompanied by an explana-
policies of Chapter 11 and the bankruptcy tion of its significance, not inconspicuously
rules, which entrust broad equitable pow- placed in a notice regarding a creditors'
ers to the courts in order to ensure the meeting. P. 1499.
success of a debtor's reorganization. In 9 F.2d'673 (CA6 1991), affirmed.K addition, this view is* confirmed by the his".
tory 9 f the, present bankruptcy rules and is WITJdlvrdteoionfth
strongly supported by~ the fct that the BCourt, in which REHNQUIST, C.J., andphranlyse"xusartdbl .te fast used in B CKU

i I e BtACKsev- STEVENS, and KENNEDY,
eral of the Federal Rules of Civil Proce- JJ, joied O'CONNOR, J., fled a
dure, is understood to be a somewhat "elas- dissenting opinion, in which SCALIA,

SUEand, gMS' ondtic concept.' Pp. 1494-,1498. SOUTER, adTOMAS, JJ , joined.
(b) The determination of what sorts of

neglect will be considered "excusable" is Craig jr Donaldson, Morristown, NJ, for
an equitable one ,takig account of all rele- petitioner
vant circumstances These include the
first four factors apphed in the instant John A. Lucas, Knoxville, TN, for re-
case. However the Court of. Appeals spondents.
erred in not attributing to respondents theE . fault of their counsel Clients may be held Justice WHITE delivered the opinion of

-. i accountable fr their attorney's acts and the Court.
omissions. See, e.g.; Link v. Wabash R. Rule 3003(c) of the Federal Rules of
Co., 370 U.S. 626, 82!S.Ct. 1386, 8 L.iEd.2d Bankruptcy Procedure sets out the require-
734. Thus, in determining whether respon- ments for filing proofs of claim in Chapter
dents' failure to timely file was excusable, 9 Municipality and Chapter 11 Reorganiza-
the proper focus is upon whether the ne- tion cases.' Rule 3003(c)(3) provides that
glect of resnpoidnts aend their counsel the "court shall fix and for cause shown
was excusable Pp 1498-1499. may extend the time within which proofs of

2. The neglectof respondents' coun- claim or interest may be filed." Rule 9006
sel was, under all te circumstances, excus- is a general rule governing the computa-
able. As the Court of Appeals found, the tion, enlargement, and reduction of periods
lack of any preJudilie to the debtor or to the of time prescribed in other bankruptcy
interest of efficient judicial administration, rules. Rule 9006(b)(1) empowers a bank-
combined With the good faith of respon- ruptcy court to permit a late filing if the
dents and their counsel, weigh strongly in movant's failure to comply with an earlier

1. Bankruptcy Rule 3003(c), in relevant part, sion (c)(3) of this rule; any creditor who fails to
7 provides: do so shall not be treated as a creditor withL "(c) Filing Proof of Claim. respect to such claim for the purposes of voting

"(1) Who May File. Arty creditor or indenture and distribution.
trustee may file a proof of claim within the time "(3) Time for Filing. The court shall fix and
prescribed byj subdivision (c)(3) of this rule. for cause shown may extend the time within

"(2) who Must File. Any creditor or equity which proofs of claim or interest may be filed.
security holder whose claim or interest is not Notwithstanding the expiration of such time, a
scheduled or scheduled as disputed, contingent, proof of claim may be filed to the extent and
or unliquidated shall file a proof of claim or under the conditions stated in Rule 3002(c)(2),7 interest within the time prescribed by subdivi- (c)(3), and (c)(4)."

3
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deadline "was the result of excusable ne- '"You must file a proof of claim if your his
glect." 2 -In this case, we are called upon to claim is scheduled, as disputed, contin- mi
decide whether an attorney's inadvertent gent-or unliquidated, is unlisted or you
failure to,,file a proof of claim within the do not agree with the amount.' See 11
deadline set by the court. can constitute U.S.C. Sec.:1111 &-Bankruptcyrule 3003. fli
"excusableineglect'" within, themeaning of, Bar, dateis August 8, 1989." Ap 29a. p of
the rule. Finding that it -can, we affirm. The notice was received ad read by Mark ,JI1

A. Berlin, president of the c6rporate'gener-, per
,,lfi >. "ili~ll i *-t-- 4 al pirtners of each ofil~hel respofidents,.- 17r

On April 12, 1989, petitioner filed a vol-, Bprtne each of the respolidenting 4tr1
untary petition for bankruptcy in the Unit- erlin di5ly'attended the" , di r tor metingl

ons May '5.'The fo lowig m onth, respon-r A

lme, or tgle~~~~~~~blisheodMa 51, Ith I ng r1,, f Ii

ed cStates Bankruptcy Court for the East- d
On Aistrilt' o3,,916f T heinne's y ate .petition ena Marc eaeriencl~ akruptcy

sougr t filed uts nd~er Ch1 t petiti o the Bank- expe attorneyncire RichaWr1dto rpr nt, them , j

Bankruptc iy Code.l Petitiner alsor filedeaing proceedin gs.-Berlintate d ba ir
list of Creditors" Iagettunseured creditors. hiswaffidavit that he'. paroide Rchrwith n 47

including aill buitone of respondents here. complete copy of ithe cpse fle lii tis a i
meetiwjng wasohe cbwit' psI copy ion, ,c sApzio3l, 1989 4 iotice to

The Bankraptcy Rule 114'feri obtaining exten- copy of the sciplri'rmit

''blnageet l 111 , to be d ne hr|telas f~~c�4tail the

sions of tim' (fr3of thei Bankruvpty Court, r s n o he in- ha

faiionrs filed a statement ,of financial af- qurdoMihrs a

act s,.riire~l~ol~alowe to e doe ator eadly nfot enlargeth t6nc,!i ,;~gacnu-r

witi and schedules of its assetse aud liabili- a deadleo filing claimsi andt (d) L
ties. Th ~e' scedle," amitdd, 'listed all assured lIfini tha i~l"~~'a en, set p
of the e xndeprt Ft. Oglethorpe of o u 7 3nd. 1, 12l,,:, ling

dsretinsp wiho thu oonn rntc.lrete'einno itiE - [ at ic d ardRlsI

Associates Limited Partnership as creditors profs1
holding icontingent, unfiquidated, or disput- an elnb~ha~dedaseu t
ed claims; the Ft. Oglethorpe partnership metgofcdio!nJt 6199
was not listed atiall. iunder § 1111 of the Re pnoffai t f

-Bankruptcy Code, 11 U.S.C. § 1111(a), and claim -b n

Bankruptcy IRule 30Q03(c)(2), all such credi- August 28i19, th~eir b

tors are required to Ifille a proof 'of claim proofs,"ln ih ~~~~ ~tel court
with the ba kutecur efrthdead- permit teae ii, u iue'006(b)(1).
line, or,"a date, etbihe byte In particlr rsndes¶ ~cnslex-
court. plained thK [et

On April 13 19, dayt after petitin- unaware, m a .~m~~iue4a
er filed its Chapter II petition, the Bank- experiencin"amjr ninfcntds

rutyCurt Imailed ja "Notice for Meeting ruption" in his prof soa e1 causdb
of Creditors," toI et~itiner's creditors. his withdrwlfo hi f ~frnonL
Along with, the tarmouncemexnt of a, May 5 July 81, 199is.~a9

"~~~t II 'I I, L

meeting ws the fo passage: disruptioe th

2. Bankruptcy Rul 0O()provides: expiratoofhesciederoliitte acta

"(b) Enla-gemnt. ''to be done where 'i~e~'at wsther
"(1)'In GeneraL ~xct as provided in para- result of excual eic t

graphs (,2) and (3),of thssubdivision, when an "(2) Enlargi eiNtPemteLTecourt
act is requireio llowed to be done at or may not enlag th infrtkn ction un-
within a specified periodobyby a der Rules, 1007() aj7b,) ~0( an d (d),

tecourt for caus shw myaantime ins ' '(3) EntarginentiLimited., Th ~ort may en-
discretion Q)wt rwtotmto oie large the time fo 'itaIkin aci underRue

orderthe er~odenlagec~ f th reqest thrfr 1006(b() 1Q7e~02c,~~(~4004(a),
is made be ore ~the. epiration ofthe period 4007() 802 n 03ol oteetnt and

origiallypresribedor etendd bya prv- undeth d" "'i tiths~ues.
ous orderor (2) oi ~notion ade afterthe S.'
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his copy of the case file in 'this matter until moving 'creditor or its counsel." App.
mid-August. Ibid 159a.

The Bankruptcy_ Court refused the late On remand, the Bankruptcy Court ap-
filing. Following precedent from the Court plied the so-called Dix factors and again
of Appeals for the Eleventh Circuit, the denied respondents' motion. Specifically,
court held that a party may claim "excusa- the Bankruptcy Court found (1) that peti-
ble neglect" only if its " 'failure to timely tioner would not be prejudiced by the late
perform a duty was due to circumstances filings; (2) that the 20-day delay in filing
9 AJ which were beyond [its] reasonable con- the proofs of claim would have no adverse
trol.' " Id., at 124a (quoting In, re South impact on efficient court, administration;
Atlantic Financial Corp.,, 767 F.2d 814, (3)that the reason for the, delay was notAl1985), .erin.e ; 4ntr t a817 (CA 19 cert. denied sub nom. tside respondents' c (4) that re-
wlS Biscayne 21 Condominium Associates,. spondents and their counsel acted in good
Inc. v. South Atlantic, Financial Corp., faith; and (5) that,,in light 'of, Berlin's, busi-

* 475 U.S, 1015, 106 s.Gt. 1197, 89 L.Ed.2dl ness sophistication and his actual knowlr
521r311 (1986)). Finding that respondentshad, edge of the bar date, it would not be im-
received notice of, the bar date and 1 could, proper to penalize respondent' for the no-

glect of their counsel. Id.,, at 168a-172a.-have compli dl; the',,court ruled Lthat, they 'lrt corIlofudta epn~ns
could o li inexual "nget' ," Th court also found tha respondehts,L could not claim "exusable neglect."'~ ' counsel was negligent in missing theabr

On apjpeal,'|the Djstrict Court affirmed 'in date and, "[t3 a degree," indifferent to it.
part anarevers ed in part. The court found Id-, at 172a. In weighing these consider-
"respectableauthority for thenarrowlread atitons, the' Bankruptcy Court Iattace[d
ing of 'excusnable lnelet' " adopted by the considerable importance to Dix factors 3
Bankruptcy Court, but concluded that the and 5,"' and concluded that,,a iling in
Court of Appealsjfor -the Sixth Circuit respondents' favor, notwithstanding their
would follow "a more liberal approach."' actual notice of the bar date, "would ren-
App. 157a. EtEmbracing a' telst announced der nugatory the fixing of "the claims' bar
by the Court of 3peals jfr the Ninth date in this case." Id., at 173a. The 'Dis-
Circuit, the Distric! Cou4 remanded iwith trict Court affirmed the riling.
instructions' ';that'the'Bankruptcy lburt The Court'of Appeals forlithe Sixth Cir-
rt evaluate resp dits' cbnduct against 'ev- cuit reversed. The Court of Appeals
p r eral factors,~ incju l "k'M '(1)- *vwhether agreed with the District Court'thAt "excus-
granting the delayllprejudie the debt- able neglect, was not lifiitd dto cases
or; (2) the ien' of the delay and its where the failure to act wasJdue to circum-
: impact on elcif court alinistration; 'stances beyond thlelmovantj Ifttol The
(3) whether thidela r2 was ,beyond the','rea- Court of Appeals also agreed With the Dis-
sonable control6f the Persoh! wibse idity it trict Court that the five "Di wtors" were
was to pelfvm irh() tiw herlihe Erqditor helpful, although not he' ' exhaus-

ace ngbddfi and!(5) vhdthei~'deiet~ tive6, guides.' In re' PoerIesmet
should be 00"' l3 ns 'Services Co." 943 ~F 2d 6, 7j91.The
take or~, n~e l. i' 4, 1~~158AA1l59' court found, however, tht 'eakrpy
(quotingI ~ e 9 .14'3(~9 Court had, misappi ed teffhDxfco

Bkrpty. Ape~la ~ (in ~frj~ to this case. Becas Berin aJnqie
.2d948",~'1 of counsel whether there w~hTimed

quoting~~~~nr3A~~'k ~ingfiling deadlines n
gested anic~ ~ ~~~~exitedthe Cour fApa~'ldta h
date "r~~siilted r Bankruptcy Cut, ~ritl e

date ~~~nalized the' [esoAet]fr'h'erosf
ence or culpable Pandkct on the part of a their counsel." Ibid.

io
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The Court of Appeals also found "it sig- prevented from complying by forces be-
nificant that the notice containing the bar yond its control, such as by an act of God
date was incorporated in a document enti- or unforeseeable human intervention. At
tied 'Notice for Meeting of Creditors.!" -the other, a. party simply may choose to
Id., at 678. "Such a designatonat' the "flout ,a deadline. In between lie cases __

court explained, "would not have Put those- where la patynay. 4choose to miss' a dead-l
without extensive experience in 'bankrfiptcy line although or a very good reason, such
on notice that the date appended to the end -as to render first, aid to an accident victim
of this'I notice was intended to' be the final discovered ohnthe way to the courthouse, as iK
date for filing proof ,of claims." lbid. In- well as cases where a p&arty misses adead-
deed, based on a copiarisonl betwe'eh the lifne throughinadvertene, c misalculation,
notice in this case iand the model notice-set or negligence. Petitioner contends 4bat the
out in Official'Bankruptcy Form l6, the Bankruptcyq ~ ourJ wasgcorrect whep it dfirstv
court concluded that the notice given re, interpreted ule 900(bl)(1)' to 'require a|
spondents contained ao"dramatic wamigu- showing that the movantfs, failuie ltocom7 d

ity," w)hich could well have' [cnfused ply with thhe 'c Srt'deadlilne was causI d hy'
"[elven ipersonsl experiencedd in banrupt- circumstalnces beyond Ri tLeasonahle con-
cy." Ibid,.- Havingd determined tht the trol. Ptitionr-suggsiestshjhat xactiigen;
fifth Di1 factdr favbred respondents rater fcemFof, filing Se~dlines i ess~ntial ,to 9
than petitioner,0fthe Court of Appeals found the Bagnkmpy l-Code's goals fof crtYainty 1
that thei recortjdtemnonstrated ",excusable ad finaity in reysoling disputedclaiml.
neglectS" Gte rl, "rPettiin ve any showig of

Becau~se" of the coniflict in theL courts of futo h'jatote lpuF

*'l,1 L-rI I a erer ooto ie fii.ls!talwr
TI~ ~ A deaefbs'eaft^ tior ;n,,mfeaLl

appeals , overf the meaning of "excusable eim of "ngeglect
neglect" ' egred certiorari, 504 U.S. , K '

3. 112 The Cou Cts 2963; 119f the d2 585 'e [1ivid We thinktht -petition er1s inter-(199), n k affirm prtti 4s not consomi witf eiter the
(1992), and Eleventh ,Circuits have taken a lar- nguaglet8; as fo the Rulete ru ofor the ib-eviden l pur-

poses ury A it.p I 'Firstodthe.rnle r ,uk rants
a reprieve r eto out-okime filigigs'thati fwere

was cuebcicntnebynter delayed1Jvby ueo ieglectdlinTe wseyordiiia comean-trl
There is, of -course, a range of possible ing of "nseglect" Iis fo give little, attentio

explanations for a party's failure to comply or respect"A to a miatter, or, cloer ~to the
with a court-ordered filing deadline. At point for, ouro'purposes "to ieave ,indone or
one end of the spectrtim, a party may be unattended to: ,espfel,~~vly]throb!tgh care-~

3. The Courts of Appeals' for the Fourth, Seventh, divided in their 'int pretions , eisable
Eighth., and Eleventh Circuits have taken a nar- neglectl[as fo~nd n'lie, ()5 f'~eIeea
row view of "excusable ngect" under Rule ls lte p e t9006(b)(1), requiring a'showing that the delay haves f eah t t v fil-

[ F , ,, L 4,,1 ]thave req uiredjla s'

was caused by circumistances beyond the mov- Iiet jIethedaln asbydisotol
ant's control. See'In re Davis, 936 F.2d 771, 774 see,
(CA4 1991); In re,-Danielson, 981 F.2d 296, 298 764, 76 0 (C.,kl!)fI~t .M~i 9 y 80[
(CA7 1,992); Hanson v., First 'Bank ofISouth Da- 7642d5~, 52(A hl oh~ h
kota, M.A., 828 F.2d 1310 1314-1.31.5 (CA8 1987); F1
In re Analytical Systems Inc., 933 F.2d 939, 942 adopeL r febeapochsmir'oha
(CAll 199 1). The Co~ urt of ' Appeals for the emlydb-teCu f4peM~ntis ase
Tenth Circuit, by -contrast, has applied a mnore se, eeg,'osldt4FegrasCr.~fDlz
flexible -analysis similar to that emplo-yed by the wVare 2 96et.
Court of Appeals inlthe, present case. Inl re deniedI~~ o.C ~~Fe~tr~ op
Centric Corp.,' 901 E.~cj ~151i4, 1517-1518, 'cert. Secretaofr pjfiensvn, 4US
denied sub nom.Tute of, Centennial state ~032, 18' C,6,~~t.id2 7'(98;~~*
Carpenters Pension'Tss Fund vCetiCop, enzen mloisRtre, P of4ey-r
498 U.S. 852, 111 ~ 4,12LE.d12 Hutchi~o- o,~~28 3-

(l990)~.~he Curts ofAppealssimilary have 1,990)."' ' Fi '"II
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s be- lessness" Webster's Ninith New Collegi- essarily entrusted with broad equitableF"M t leaate Dictionary 791 (1983) (emphasis added). powers to balance the interests of the af-.L* t .The -word-therefore-encompasses both sim- fected parties, guided by the overridingse to pIe, faultless omissions to act and, more goal of ensuring the success of -the reorga-c-es commonly, omissions caused by careless- nization. --See NLRB v. Bildisco & Bildis-di d- ness. Courts properly assume, absent suf- -co, 465 U.S. 513, 527-528, 104 S.Ct. 1188,sah ficient indication to the contrary, that Con- 1197, 79 L.Ed.2d 482 (1984). This contextictim gress intends the words in its enactments suggests that. Rule 9006's allowance forSe' isec to. carry "their ordinary, contemporary, late filings due -to "excusable neglect" en-d1- - ommon-neinqrydst1-ior . meaning." Perin v. United tails a correspondingly equitable inquiry.-itron, .States, 444 U.S. 37, 42, 100 S.Ct. 3'11,,314, T ehsoyoffiepeetbnrpc311, 314, The history o -,the present bankruptcyLt~tl>e :~ - 62 L.Ed.2d 199 (1979). Hence, by emnpow- rules confirms this view. Rule 9006(b) isit ering the courts to accept late filings derived: from- Rule 906(b) of the. formerrt. a "where the failure to act was the result Of, bankruptcy rules, which governed bank-com- excusable neglect," Rule 9006(b)(1), Con- ruptcy proceedings under the former Bank-'Y ygress plainly contemplated that the courts ruptcy Act. Like Rule 9006(b)(1), formerwould be permitted, where appropriate, to Rule 906(b) permitted courts to accept late> en- accept late filings caused by inadvertence, filings -owhere the faihire to act was theaLto - mistake, or carelessness, aswvell as by in-.~ ~ ~ ~~trvnn crustne byn"Ih result of excusable neglect." The forerun-i. y tervening circumstances beyondole party's ner of Rule 3003(c), which, now establishesL control. the requirements for filing claims in Chap-g of Contrary to petitioner's suggestion, this ter 11 cages,- was former Rule 10-401(b),;°07 flexible understanding of "excusable ne- which established the filing requirementsglect" accords with the policies underlying for proofs- of claim in reorganization cases
uter- Chapter 11 and the bankruptcy rules. The under Ch4pterlX of the former Act, Chap-"excusable. neglect" standards- of Rule ter li's predecessor.l The Advisory Com-9006(b)(1 governs late filings of proofs of mitteb Notes accmpanying that - formerk.~ ~ claim in Chapter 11 cases but not in Chap- rule make clear that courts were entrustedter 7 cases.4 The rules' differentiation be- with the authduitk under Rules -10-401(b)tween -Chapter 7 and Chapter 11 filings and 906(b) to accept tardy fling in- accor-etia corresponds withi the differing policies of dance with the equities of the situation":the 'two chapters. Whereas the aim of a "If the court Fhas fixed a bar date fortheftecutas 

xe ba:daefoe L.Chapter 7 liquidation is the prompt closure the filing of proofs of claim, it;may stillaj andi distribution of -the debtor"s estate, enlarge that timne within the provisions ofCh'apt1er l provides ,for reorganization Bankruptcy Rule -06(b) which- is madeable with the Aimj -of rehabiiitatigig the debtor applicable in this subdivision. This- poli-, and avoiding forfeitures llby crediWrs. See cy is in accord with Chapter X generally
f ~~~~~United $awe v, Wlhiting Pdbl~s Ync., 462 which is to -pre~serve ahe ha-t for-ttrol, -US.' 198, 23, 103 St 3, 76 feit'rights. In§" 102 i t rc the notionF.fo~te L.Ed.2d 515 (1983)., In overseing this lat- expressed in § 157n of the Act that claiins8 tjter process, the bankruptcy courts are nec- - must be filed within a sixont period

that - 4. ' The timp-computation and 4xte'nsiion provi- governed exclusively by Rule 3002(c). ,See RulemsE~e, sions of Rule 9006, like those of F'eleral Rule of 9006(b)(3);. In re Coastal Aia.4 1 Lsnes 920Civil Procedure 6o are generally Applicable to F.2d 1428, 1432(C- 1990).
_L -any time 'equirement found clse heTre in the 9006(b) does not make la similar exception for'ok. , rules ts,- exprlessly excted . -Subsections Rule 3003(c); which, as noted ePlief, estab-lishU.S. (b)(2) andO (b)(3) cf Rule 9 :006 n eerate those es the ti'me requir ement forpr ofllaim intim reurmnsexcl4 c-omeperation Chapter Ii * ,'-i , u'7. - of tho 'Iexciasable neglec d On o the 90(6(b)(1) must e cons ttheper.

- -ti~ requ)N1irsemhents-iteas exciited i~ln Rue misi~fi~lty of late 'ilirgs inahapt9006b)()lji- tat gverIng he ihngdf roof rutcyeOf See Advir - I bank-h ruptcies' See Ad~~isCohmiy eNoeaccom-of claim in-Chapter 7 casest Stahi filings are panying Rule 96061b)(l).

L
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to, participate in any distribution. Sec- Rule 9006(b)(1) is not limited to situations
1outid'n 224(4) of Chapter X of the Act per- where the, failure to timely file is due tothl

mits distribution to certain creditors even circumstances beyond the control of theth
if they fail to file'eclaims and § 204, fixes -filer,. Wh1

'a' Miiinimumperiod of 5 ~years beforedis- Our view that Lthe Phrase "excusable ne-te
-1,triblution rihts' under a- -,plati may" be g'c'foninanrptyRIl 06()1
forfeited. This approach was intentional is not "limited Ias petitioner would have' it is ia
As expresed in Senate Report 1916 (75th also stk-g Isupported ~by the' Federal"

'Congt `3d, Sess., Apii2,198: ues: of Civil, Priocedure, which use' 'that Ir j1
'S~, ections i!04,and'205-linsi~ partic- phrase, in sevearal -places., Indeed, Ruleth

i~pation in -the benefits of, the reb3rgani- 9006(b)(1)'was patterned after Rule 6(b) of be
zation t6 those ~who, through linadver- os6e rules. 'U nder Rule 16(b) where thebe
theeo thrshave failed to file specified period for ithe~ perfor manc~e of, an',

their. c~aiui 0 orohew evidence teir act has~ elalp~sed, a District-Court may en-pc
interets duing 'he. 'enden~cy of the large the period and peirmit the tardy act rf

~~oceedings.'!Il " '. ,I1 whre teoisnisthe "r'esult of exceus- p~I

th~~~ a~~~nueI ' 3Lcrried foryirrdiin abl 'ngetb swt Rule 9006(b)j(1 m
'~h~es, f~r~py dpkensing~~with[ th th~i oidcto i ntig otherme0 file pro~ofs f laims and soc thntecmol" cett enn of

~n~.e~'stsin" ~o~' nstances and, sec-l th haews ttne y itdafters.~ It
~~ ~~~ en~~plargemient Opf is not surprising, then,, that in "alyn

~he~fi~d ,.~"in a,, particular case Ruj6 6(b), the, courts ~qf appeals have gbhenr-
~~ith ~eave ~~f ~ou4 and ~for caisp ll recognized that"~excusable Lnkeglect"t
suo~rnn acc~.,ruance- wi~il the equities may extend to, inadvertent' ielays, Al- p

~~ Ad~4sory Committee ~though ideen,'ignorance, of' thet
Note acc~~mp~iikg Rule 1O-401(b~~~, re- rules, or miotakes construing, the' rules "do' mD

~~ '~~' r~~Ptey, ¶ I~~~in~ no sually'constitute "excusable! Inelgliect', rri
C~~~l1~~ B4 ~~it is clea~r that "excusable- ne lelt under

~~ j(~~tt ~~ ~Ii97~7). I.4 Rule 6(b)A'is a somiewhat' "elas 'q conclpt P
urconclusion that and is not limited stric6tly to 1pmnissionis

This ~~l~~1 'r~iippo~~ our, ~time periods ca sed by, 4creumnstanee beyond' thecon-
nelc"standard of trol, of the movantY' ' 3

5. le'l 1r Cm~ite Note accompanyring j6-3987, 1988 WL'117,163, at-*2, 1988U.S.ApS.
Rule 9oQ~~~~~(b). 'UK ' ' 1.E~~~~~~iXIS 14742, '4 (CA6, Nov. 4, 1088); Dominic~,J

V. Hess 0il V.1. Corp"., 841, F.2'd`513, 517'(CA3 Si
6. Federal Rule of~v1Procedure 6(b) provides: 198); Sony ~Corp. v~. Elm State Electoics, Inc.,

"(b) n~argmen~.~Whenby these rules or by 800 F.2d ~3i7, 319 (CA2 1986); ~-United. States exe
a notice wn hrenero by order of court rIeL Robinson v. Bar Asn.~ of Di~strzqct of 1o4M- F

an act is ie~uired 'o~ allowed o be done at or 'a 89.&ApD..15, 18, 90F2d66 6
withintme;ahe ourt for caus 0J951). LBt se ~elt-Pack ird C~III Ofl ym- ~

showr wa nytnn n t discretion (1)'with pus Corp," Ir3 F.2d 451, 155,24115153 (AFd.
or Withou "rotio ontieorder ~the- period 19,91).
enlargedL ~f equeqt theref r is aebfoe the
exiCtoaofte eid o aginly psrbdo . 4A C. Wright & A. Miller, Federal Practice and e 1
as etdebyaprvous order,, or (2 .pn Prfocduke 1 U65, p. 479 (2de~18
motion radat teexpiration of th9.ec- 'h Co -fApasgeehl

fieledproJeiitt~ tid be done werte .ThCorsfApalgerllyavgina

fail &&usable n ~~~~~similar interrtto o"xual elc' nLfailuret~"~ctwas theresultdf excuable nglect; the contex IfRl 5b)o h ue'qfCii
but jitayno xn'th'im for takingay

action ~i~ii4~ 50(b) and (c)(2), 52(b), nal Proceduewic ieRje Q0(b), wass
a~~~~~ti~~~~~~~ ~modeled!atrRl () e~a. Uie tt~

7. tŽsv ,rrmo38F2.5~,50(95;Calland-. 'je

750~~~~7i7~~~~ A~~~ill~~~y. Marska~~~~~6 s,
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The "excusable -neglect" standard for al- petitioner had been effectively prevented
lowing late filings is also used elsewhere in from taking a timely appeal of a judgment

the the Federal Rules of Civil Procedure. by incarceration, ill health, and other fac-
When a party should have asserted a coun- tors beyond his reasonable control. -Four

4. X terclaim but did not, Rule 13(f) permits the years after a default judgment had been
counterclaim to be set up by amendment entered against him, he sought to reopen

off) . 6 where the omission is due to "oversight, the matter under Rule 60(b) and was per-
it is inadvertence, or excusable neglect, or when rmitted to -do so. As explained -by Justice

justice requires." In the context of such a Black: - --
provision, it is difficult indeed to imagine "It is contended that the one-year limita-

~ule M :that "excusable neglect" was intended t tiontoof subsection

.r), '. t be limited as petitioner insists it should the premise ()ars petition on'-, thepreis that, the petition to -set aside

f Lah be.10 the judgment showed, at most, nothing

en- The same is true of Rule 60(b)(1), which but 'excusable neglect.' And of course,
-t l permits courts to reopen judgments for the one-year limitation would control if

reasons of "mistake, inadvertence, -,Sur- no more than neglect' was disclosed by

prise, or excusable neglect,", but only on the petition. In that event the petitioner
thr motionimade within one year of the judg- could not avail himself of the broad 'any

thi~ f -ment. -Rule 60(b)(6) goes further, however, other, reason' clause of 60(b). But peti-

*~t t and empowers the court to reopen a judg- - tioner's allegations set up an extraordi-
.ing ment" even after one ayear has passed for nary situation which cannot fairly or logi-

-, "any bther reason justifying relief from the cally be clasified as mere 'neglect' on

,e" operation of the judgment." These provi his part. The undenied facts set out in

s~ions are mutually exclugive, and thus a the' petition reveal far' more thanh a fail-
Al- , sions are ure to defend ;... dueIto inadvertence,

h - p~~~~~~arty- who failed to -tke timely acin due
sth~ to "excusable neglect" may not seek relief indifference, or carelessdisregard of 'con-

5~~~O - ~~~~more than a yeair IAft~i 'the judg eint by seune. 3
slt =I . z v eqene 35USresorting to sbrg V. 63, 6SCt., at

nder Heallth Serlvices Adcquisit~ion, Corp.,, 486 Jr"8U 47, s63,and8sc.2194 Justice Frankfurter, although dissenting on

zi,,,;s 2205 n. 11, 100 LEd'2d 8 '(1988). To other grounds, agreed thitiKlapprott's alle-

con- justify relie und i gations of inabiity to comply with earlier

v must show '.'extraordina~I icintances" deadlines took his case outside the scbpe of
a. suggesting that thebayisifaultss in the "excusable neglect" "because 'neglect' in
nugelay See ibid; Ackernault S United the contextofitssulject rhattercarres the

nznzc d]-1 S-i1,'U'e

(CA3 States, 34 U71 S.Ct. 209, ide negligence'and 'nt erelYof non

-~ ,~ 11-213P5 L.E. 4u~'~±~iioy riiaprott v.
United States, 335 . 601, 613-614, 69 Thus, at least for purposes of jRule 60(b),

.665 ~ SC,34,' 390, 93be elct- t n
party 38 iprl obam r (09). If a "cuaenglt"is understoodt n
mr.St! be39 ae Ito eay, relief compass situatioDns i which e i

ms esouglbtwit`atlon, ^ musection (1) agtlit pa de year1 under sub- cozply with a filing Aeadline is attributable

1and < setbn 1)a~l2|arl ,'-[ishsnglect must be to negligence. Because of the language
excusdb'le. In exdn-±ple, the and structure of RUneli$60(b), a party's fail-

,!4t a 1OrI n assessing what constIluies "eusable ne- II, 1990; &irrett v. 'United States Banknote
zt in glecf' ~~~~~7undter Ruiei(,t~ .'icoshv CTp., -1992-2 Trade Case~ ¶ 6§956;1 P. -4 992

rimi- - ~~~~oo ed, ~~intr alia, idtkd'aihlfte li- 2S2'05 (SD'N`Y 192); Tedzn~grahcfInc.
- ~~~~ t~~he 'extenil ', t*d1' n' h agr v. JMrcer' Corp., 4 1 'RI.~91~3 M a

-~~ pre~~jud ice~ to S& gNw 192.Fdrlhdl akupc rcdr

31 k!,etrouk163, - ~~~~F.2d 288,' 291 (T4.18) ecain.bogtb tute~ ~~ri
163,te G8nsvarese, 'Jo N 7 ~ 9O~L133

- ~~~~*3, 1,990 U.S.App. - 1]106 * C6 Ot

T,.
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ure to file on time for reasons beyond his other parties from freely ignoring court-
orher c ontrol is, not conieect osi ordered ~deadlines in the hopes of winning a

tute "neglect.", See Kiapprott,:supraq. permissive reprieve under RueG06()()
Tis ' late reut oee, ol o h With regard to determining whether a par- th2~
tamn under Banlkruptey Rule~ 9'006(b4)(1) -~~ngeto ediei xuale, we

Had respondents here been prevented from are in substantial agreement with the fac- to;'cpmplying, with. the bar date by anat of torslidentified by the IC'ourt of Appeals.
Godor ome th~ cirun~tanc beond Because lCongress has provided no jotherca

control, the B~.nkruptey Court plil guideposts tfor determining what, sorts of If
would have been permitted to find "elkedsa- nelc will be cosdee ""xus "w

ble neglec." At the'same tim, reading concludeltha thedtemnain 'isat hot-th
Rule 9006(b)(1) i~nflexibly, to exclude every .,

instance Of an inadvert~~~~~~~nt 5 tom anin equital ntkn aouitof all
omission "would ignore the most natural ~~relevant circumstances surrudng' the

'meaning of theword'- "nget ndwud prty's omissin' 50 These, include,, as 'Te
be a odd wih th ~cepte uianin of Courtiof4p~peals, found, the danger of prej-th

that-word n anlog~t contxts. 2
' udicetothe d"biter, th6 length pf the !elay
-K f',~ and Jits, potential 'ipc njdicial proceed-

B ' ngs teireas'on for the, 'idelay," vIinclisding
[113111This lleaves Of curse, the', -Rule' -whether it #ia's [wfithi~n the rlieasonable 'coni- Ih

requOinexpet that the par ty's n egl6ct~ of'h rol o te, movant wn \vete'h ovIi
bar date'be "excusable",it~ is this' require- a lt acd' fii I~~ !fath Se 9S.F2d(a
ment [that we believe will- deter cre ditor or 77' ''

Ii. 4 simlar, buteven monsre' exlicit, 'dichotomy bpwever~j define "ecsalrieglect" or even de-
can' ~.,e found ina for,~ 'deof-'the Circuit - ide whe6ther-thati standard could have benmetsc
Co t~ air. Appealsfor'the ScdCircuit govern- o~n' th 'ct of that' case'.
ingthelat fiingof appeals. Thiat rule p~e'mit- 1. -' '' -- cl
ted late filings "'upona showing .,(a) that the h isetou4pr-ljdestoaeacti
d~elay 'hasbeen due tocause beyond jhe conto te-ul aneofIe itc onidr
of the moving partyor (b) that the delaV ~'has ainol&f hyaefrtmAe a lireth'old i

bee due to~ circumstances which- shall, be dtriainta h oati sfiinl
d, ~e~to e merely excusable neglect '. - lmle07nth ea, 1 1si t151 h

Rul~~~2), .S.C~A., ~ond ircui, quo~d i dissnt beieve that -this fI~ormulation of the ti' i
it, I I ~~~Rule's rq ltements Would bkn eddcatPyr mdMo tor !Corp. V., Ispss 33I..6573 t 11 rn eee lrt~ 67 .Ct. 954, 58, n 130 91- 6 L.d[1,"`~lesApi ica 'ior i ad save Judiciare

(~~7). ltbougl the mening gien ~exIt Il sonlrces. ,See postl'atJI504-4505. But narrow-
*1 ~~ngth r"n qfjfctors to be consideredjin

neglc for puwposes of'lis rule ~ i8 s riaN the L "ec~al neI ct dtrina
n~t~dntrlling fo ur~o~eof Pul' ing I

it does ~~tigge~t *hat the meaningli no Imnate, dsputes'over how the re-,
r'excissable naifng, fatrs sould" be "'pp~lied ,iini any given

-¶~~~~Tr ~~~~~ - '~~~~~~r~~~ case. li o pupss of 'the pr~esentf case, at least,
iUniedL~tateS Y th~dis i ~ap~,~ h to. draw~ a iInebe-M I ";&-e ialso ntdSttsv Boyle, 469U' 241, teisn aprsilngie

24,5, nI, II i S.ct 687, 69p na ,8 i.d2 2 ten idl~iary negliece a ~i nifr
(II05) ~ ("Teglect-" as used iin sttue ovrnn ene 6eadlines, see ibid, but p~artliesi with
lii~ f i ing' of ta retir s~ "ip~e]crls-U iial terestskrtatsiake -Wil o!ob idf

1 j~~~~r') * ' - '~~~~~~~~ s u s c e p t ' ib l e o f jliti g a~ti o ni.I T h e~rhe disent diserns inLujan ~ only rlae ineans of eliminating the "indeter-
Illige'~derationl,, 497 U.S.~ 871, 1 1P 1St. 3177, to'dpbri-n leOthso ib~ad

il 1 .E., 695 (1990), an indication that the byoti ursf pesecin a rigid
f~b~ eevant to this inquiry extehd I no! fur- b r Aist ae ln~'rb~~l in anylie ~~~! " I i,~~~~~ ,I I - eIavther Ihanh negigencecupbiit." hI hvmovant'sa t cupblt hdteie- ~~sn' for- delay,sefat-'t'1501.' Fr ~int siieTth ~ se po, t -t we~' ~ a ~srndoniifec T~~An. Li~i~z held thatLi district cotr d' ot oibl\ith, orcssjitga- efexi-I eiigt Lbl 7ai~ o~ec~betelct"'~~dwt

fil'-ule~ Rle6(b)lbAeC Su~~o we Li

li,
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fo -. PIONEER INV. SERVICES v. BRUNSWICK ASSOCIATES .1499L ;- Citeas 113 S.Ct. 1489 (1993)
urt- There is one aspect of the Court of Ap- plies with equal force here and requires
IS a -peals' analysis, however, with which we that respondents be held accountable. for

disagreQ. -, The Court of Appeals suggested the acts and omissions lof their chosen
that it would be inappropriate to penalize counsel. Consequently, in determining

we respondents for the omissions of their at- whether respondents' failure, to- file their
torney, reasoning that "the ultimate re- proofs of claim prior to the bar date was
sponsibility of filing the ... proof[s] of excusable, the proper focus is upon wheth-

cher plai[m] rested-with [respondents'] counsel." er the neglect of respondents and their
s raf > Ibid. The court also appeared to focus its counsel was excusable.

- e analysis on whether, respondents did all -
136& they reasonably couid in policing the con- III
r all -,: duct of their attorney, rather than on [6,71 Although the Court of Appeals in

whether their attorney, as respondents' this caseerred in not attributing to respon-
agent, did all he reasonably could to coin- dents the fault of their counsel, we con-
ply with the court-ordered bar date. In dude that its result was correct nonethe-
this, the court erred. less. First, petitioner does not challenge

[-i4,51 In other contexts, we have held the findings made below concerning the
that clients must be held accountable for respondents' good faith and the absence of

oon- A- the acts and omissions of their attorneys. any danger of prejudice to the debtor or of
In Link ,v. Wabash R. Co., 370 U.S. 626, 82 disruption to efficient judicial administra-
S.Ct. 1386,. 8 LEd.2d 734 (1962), we held tion posed bky the late filings. Nor would

'A that a client may be made to suffer the we be inclined in any event to unsettle
consequence of dismissal of its lawsuit be- factual findings entered by a Bankruptcy
cause of its attorney's failure to attend a Court and affirmed by both the District
scheduled pretrial conference. In so con- Court and Court of Appeals. See Good-
cluding, we found "'no merit to the conten- man v. Lukens Steel Co., 482 U.S. 656,

4Y rtttion that dismissal of petitioner's claim be- 665, 107 S.Ct. 2617, 2623, 96 L.Ed.2d 572
cause of his counsel's unexcused conduct (1987). Indeed, in this case, the Bankrupt-

ntly , imposes lan- unjust penalty on the client." cy Court took judicialbnotice 'of the factThe - IdG at 633, 82 S.Ct., at 1390. To -the con- that the debtor's second amended plan of
; - trary, the Court wroe:- reorganization, offered after this litigation
e- Arts t tPetitioner voluntarily chose this attor- was well underway, takes account of re-oW- ney as, his -lrepresentative in the action, spondents' claims. App. 168a-169a. As

if - -and -he eannot -now avoid -the conse- the Court of Appeals found, the lack of anyt
quences ofthe actse or omissions of this prejudice to the debtorior to the interests

iven i freely selected a gent. Any other notion of efficient judicial administration, com-
zast, f would be wholly imconsistent with our bined with the good faith of respondents

- -t system"l of representative litigation, in and their counsel, weigl strongly in favor
~Yan -f which each jpart~r is demed bound by the of permitting the tardy claim.

find i~~~ats -of his 'l'ytgn osdfind a- ayer-agent and is consid- In assessing the culpability of respon-
-ered to hate 'ntice'o all facts, notice of dents' counsel, we give little weight to the
i w, hich can llbe charged upon the attor- fact that counsel was experiencing upheav-

iced ney.'" Id,, at'633-684 82 S.Ct. 1390 al in his law practice at the time of the bar
igi~dR <8 Smuoting Kith. Ayer, 101 U.S. 320, date. do, consider significant

' .1 - v3'26, ,25 L +. 9,26 (128d)). that the notice of the bar date provided by
ric - - This principlel also underlay our decision in the Bankruptcy Court ixl this case was out-
'exi- United' State, v. BBoyle, 469 U.S. 241, 105 side the ordinary course in bankruptcy

at14 , S. 6i87, 831 L.Ed 2d '622 (1985), that a cases. As the Couria' '44 7 ~~~~~~~~~~~~~~1, ~~fAppeals noted,
hi, a| cli~nt could be~ pei;alized flrcounsels tardy ordinarily the bar dite ina bankruptcySfiliiigl of a X~ retur. This principle ap- case should be- promin ant nounced and

, I"
d--
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<accompanied by an explanation of, its sig- -after having-milssed a deadline, the court |

nificance. See 943 F.2d, at 678.t We agree "Imay at any time in its discretion ... per-

with the court that the "peculiar and incon- -mit the' act to be done where -the failure to c

spicuous placement of. the -bar date in a act was the result of excusable neglect."
notice regarding a creditors[] meting"' -This language establishes ttwol require-

without any indication of the significance ments-that must be lmet before untimely
of the bar date, left-,ada "dmatic igu- action will 4be permitted. First, no relief is
ity" in the notification, `bid' 5` This is not available unless the failure to comply w ith
to say, of course, that respondents' counsel the deadline 'was the result of excusable
was not remiss in failing to apprehend the nglect. ", Bkrtcy.Rule 9006(b)(1). .Second,
notice. To be Fsure, were tere any evi- the court- may withhold relief if it beljeves
dence, !of pir~uuice ,to ,lpetitioier or ,to judi- forbearanee r inappropriate; ,thei statute
cidal adinistration in this Icase, or a ny di- does not require the coprt to forgive every
catiopn at all of bad faith, we could not say omission caused by excusable neglect, but
that the Baakruptyl Court abused its dis- states that the court "may" grant relief

Credo thdelni tnd the neglect mofdbe "inihetsisrtion - lbud. I!nihai added).
"excusablo. a, nt bs ,nce of T'su a the, court m tie thleshoin 'e
show'fh e A conclude thatu te-,the rmine it a r
sing, . e - is tion br aski whethe#or th l to meet" K

u,Jiusiilli e'orm of' wo~ithwocutceatr aaicnleteeig uk'~

case Crequire a telac the neghtfo th deadlineesulted groi excueabledne-
war~ danalys'ins uomme nde r aby thelanguae and ,ifs potential, ympaesdin thde;a"he ourt

of -y Rulei ewt a- the equities* d ..and deide
n thes recasone the jCudgtment aoch whether -etcuse th i ne ,or. -

isrt~ ionsAppeals wish. the 'ule p~ain lan- Ansteadtof1fllowiug Ruie plain meaning of
-Affirmedl.unduly! complicates the task ofthe statute and examiningpm this case fiin

Joustice O nCONNOa, with whom, Justice t t top, te lu ably h lightl-
fa~ctor' balancing test cbVering numerous

SCALIA!, ~Justice SOUTER and Justice i e quitable ,tconsideratioxi~t hifiudhiig (4hd

Tissen jon, de t o perhaps not limitedto) the danger oi prej-
Today the Court replaces the straightfor- udice to the debtork, the' lengthf eofehdelay

ward analysis commended. by the language and its potentialjrPiPiactonT Judltia piooceed-
of Bankruptcy Rule 9006(b)(1) with a bal- ings, the reaso4 for the' delay, I1s.l. and
anci, itef a Because the Court's approach whether ther iovantalce in good f1Atb." Eu
is. -Indeedonse wi ethathe Rules plain lan- Ante, at, 11498. ,But cn 9006(b)Ioes ''not

pragess ofd une Iduly compicathe rthe task of simfiply command cour permit late filing
curts ceduplonby toe applyit, CrI respectfully whenever it' would"ela ble" iight

dissent. of all the ro rcmdstriued Rather, it esta
lisheso that'n 'oh courts noyiexercise tir

I ' ~~~~~discretion Ifin accordW~t~h qiisol

Bankruptey +Rule 9006(b)(1) provides if the failuito t deadiihi itd
that, if a party moves for permission to act frn~ excuswdenlct['nth i~

15. -Indeed, one' commentator has warned ex- in chapter I11 and ca mT niting Oredi-
pressly of the deficiency in the method of notifi- tors. Since creditr r oou fr failing to
cation employed by the Bankruptcy Court here- read aill !of thre s ii'te xe-

"Prior~ to the adoption of the 'present bankruptcy roxed form distrbueda _e oi j othe first
rules'scine bankruptcy courts placed a time to meetn ofceitrco~e for credgor* will

close the receipt o~f claims in chspter 1 1 in the bews odul hc )dakfr aprompt

meetng f cediors Ths pactce should be thentc nfl nte~~c1rbk~pc
strongly 'discouraged. It eonfliets with some of - case." R. Aaron, Bankruptcy Law Fundamen-

thefacualcirumsancs gvin rse to a claim -tals § 8.02[7], p. 8-21(rve..19)

L-,
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c~~~rt ~Whether the failure resulted from excusa- ~cause of the failure and the ~novant's culpa-

ble neglect -depends on the nature of the bility. See ibid.

Irre to omission itself, both in-terms,.of cause and -The Court concedes that Federal ~Rule of

-culpability. Consequently, until the reason Civil- Procedure 6(b) and Bankruptcy Rule

qu%,Ze- for. the omission is determined -to be suffi- 9006(b) have- virtually identical language;

-imely ietyblmlss h cneuecsofte indeed, it even relies on the former. to sup-

Ii'7 is ~~failure, such as the -effect on the parties or 'port its interpretation -of the latter. Ante,

th ~~~the impact on the judicial system, are not at 1496-1497., Yet the majority provides no

isable rel evant. 'In re Vertientes, ILtd-, 845 F.2d reason why, we should depart from the

:~~cond, ~ 57, 6(GS18)"Tecuths no dscre- analysi's we so -recently employed in, Lujan,

1,,'e tion to grant an extension simply because except to say it reads that case differently.

t~~ite ~~no prejudice would result, or for any ~other See ante, at 1498, n. 13. While it is true

every equitable reason"); In re'Sou'th Atlan~tic' that we did not ""define' the phrase, "excus-

t,- ut Financial Corp., '767 F.2d1 814, 819 (CAll able -neglect" in Lujan, ante, at 1498, n. 13,

~~ jef ~~~~~e. ~1985) (The~ focus of the Rule is. on the thr sn eiig that" we applidta

dded). omission and the, reasons, therefor rather phrase, to the 'facts before us: There is

M-de- than on the effect on others), cert. denied, simply no othei, .explanation for the opin-

ac- ~~~~~~475 U.S. 1015, 106. S.Ct. -1197, 89 'L.Ed.22d ion's~ discussion of' whether the movant had
*~~~et ~~~~~ ~311 (1986); see also Maressa v. Hl. Rob- overcomie that "greatest" ,of itisusatv

,le ne- ins Co., 839 F.2d 22,21(M 98 (o oJas, 9 U.S. ',8~ 97, 110 S.Ct., at

~~~rt ~~~~exception to, claim filing deadlines based on 2733. -,But even if' LuJan might be read

d__ide general equitable principles) differently, the maj"ority 'offers ~no, affirma-
tiv~e reason-tod believe ta h eute

Although th, Cor aslpsriet houi bear on whether, ne~glct is "excusa-
fift of the existence of ~,tliresho'ld det~riniination be"Isedi tts

in regarding excusabP ndglect' 'see ante, at "eas.phrs a rvddn

multi 1492 ("Rule' 9006(b jIit )(1) empdwers 'a bank- other~ guid6`posts''for determining what

ne~~~~us ~~~ruptcy court to, permit a late filing if the srtofegctwlbeonird'xu-

L Lnd ~~ movant's failure t~~ ~oInp wiha ale able,' we cond ude that the determination

)f re-deadline 'was 'the rpsul of excusable ne- isabotm n
delay glect' "), it ~~~1) J, i' th th thresholdttomques- qu'ii 1 ,e one, taking

d ed-y tionc, "at bit a0Pn, eqia oe"At, accouro~ of all rellevant circumstances

at 1498; 'I ~~~~surrounding the party's omission."
_ind ~~~~~ourt c"s lwi th 1 cnry. Ante, at 1498>,

InLujalnv ratoa ~dzeFdr-n m vew, Congress has provided
7 ~~?g . US. p71, 110 S!Ot97.U3177, 111 "gufideposts7 as to howiI courts should de-

n~~~'n~~ght i~L.dentical (1990) weapi h italy terxnine, whether "lneglect will be consid-

estab- lalngijage of iidenticalRule of Civil ere4i 'excusable.' ' Th maoit imply

Procediit&e6(b). idrta Rue as under failsr to follow themi., FIr' is the remaining

s~~~niy this ~~~~~~~one, 'a cor a o emt untimely lagug , Rue906b() itself, a good

esulted fihin ui~1e~s it ~in~ijs3 ~.s~al iulistant~e portid~i f i~rhich th fa'Is to con-

~~1 ~~tce. ~ dmatter W.. ht 1 l hl~~ eon time sul rhReredin isetryestab-
w the Hineglect." liss'th te ubnegetdtri

1gi jedi- 497 TU!'.S., i t189'7, 10SCt 'i73.Char- n nur pocasto ah

ailing to -c~iigta tegreatest cesqene~TaI s "thefalr
the xe- ofI bi. II ''.

th"~~~Tirst a,~~~~~o ~ ~ eare aosfor to, ac te reut' othe, excusable
"oWill th rnpelylj llfil- 'I r slUetlis "It is clear

V~Ornmpt 1in. ddye fTon]hi nugdIatth~ focus of [the

I~~~ptcy I ~~~~~~ ti1sIunso r~osoitemvn ains and the

no hen- th n' ~1~ ow ~ xeso nthe effect
Concntaedhe seothetr ssrediigf]hv
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parties' positions." In re South Atlantic American law. -But if Congress had intend-
Financial Corp., 767 F.2d, at 819. More- ed to depart from the aecepted meaning of 1J
over, Rule 9006(b)(1) indicates that the l excusable neglect-supplementing its ex-
court must determine whether the neglect elusive focus on the reason for the error
was "excusable" ,a's of the, noment it oc- wit an emphasis on its effect-surely it
curred rather "than in light of facts known would have so indicated.- ,when untimely action' is, Prposed. The 'In any event it is quite unnatural to read
Rule authorizes relief jin Icases where the'll ithe term' "excusable 'neglect" to ,mean a
faiur "a"tIe esult 'of excusadble' ne-vae[galuetnotasto' [icdento wher t x 'nelect ' 4iety of neglect that, in light of subse-

quent events and all the equities, turns out
is lexcu~s~able in 'light of ctirrent inowledge. to be excusable. Not only does such an

'The majority as9o overlooks aisecond and interpretation -suffer from circularity-ex-
i it e guiep tLe neg becomese the neglect that

nary '"definitiolh of "exeuab el 'neglect."" the coi6t i its equitable discretion chooses
Thut ddeinition does'not i'nclp~rate The to "exuseLbut it' a lsol renders critical lan-
results or 0on-sequides of a faihlue to take g~i'ae in' tledRule superpfuous. After all, [
apprb riate,"ad a indely actio; L0the cn thl' hiajority's 'interprebttion Would be no
trar, " i trns ort'chlisei'orl ,asonsfbY diffeirenif Ri'le 90006(b)i, afforded courts
thre aiure' 'ate aiUliinhvol W disretnozit'o give relief llln eases of "ne-
Abor to ak's awy c ary 56; gectv rathe th'n~i ceisable neglect." 4
(6th edI '1990) excusabie 4 is:' "' The tem '%egect" wuld describe the ac-

'[AI lailui6 l topiae e ,rop ate detale ,evel iIlf culpabilit see ante, atthe pro erl eno i of~u~c [7'tiLwolh'"'vfrYe~me, .~o'n ,rn~~uK c of 1494-1498,7j aid '~al2the lhlequities ~lstilll wouldthe pa~yl's o 'aw lsp raHeton pe thcout ic~in decision onor 1 u~If, dir, r I f~~'~s of he Ie'hritl 1 fct,1,ulI
ciout btilf I disgq~iact iofoe ulx once,, exus stphe errorxcsco eusarteh~g~ctX~lquldl'llp~se is or- bletnegtlhdl co'nsTue Court'speted br h dce o}racci- h t r t excusa-
6ept; i or rea ' th 1%and vii- bl view,
Raueiit& h 16hf i i r' 5'ro ruises made C l 'ehcfs le" to F

l~r th~~dv~s'e'~Par~. As ii~din rule cbvy ne-h 'ni L)
(~fg.' ~,C~vil P 6~')) athorizig court glec-t nn~~,~hlihy~lale

rules such actwa qiret&bdoe eCordusrogieoeudps.
Where fdii~luxj; act wa 4h rsl f i ~~'rqi i~itofexs-
'excusable' Iiiiglect', A qu~td, l~e r bl ge~~~sh'l '~ o~re o as to
dinarily uOndbr,~todII[ 4tol!e th ' c oi '*dd~ r i~4 at rmfree- [
reasonably' ~Ipr~iet perso udrte l l n c~Aodr edies in thesame circuzn "'n ri' eve unM '[-~

Cf, 4A .' i; Fderl1d

Pra i roceanr 480, 482' ranrt~ ~i'etpso
(2d'ed 1987 xg1t [in Fed. cn~ i 'ia ~tt'~ eerdRule i._Prd ¶h]sem oequire 'a E ist focus toRule 5ofat1on0h pat f
the sfi'Ps a an pand '"okf'l ~fo of the

e,~~~ pen.age ant fail.r iK' h ding prej-
son~ ~eas~na1K ba~s1 '1tr ,,~incopi udi, ~te ~ adte feto udi-ance~~h .~ne4i3 Aiasowigabgtee t .Ifthe [

nary as~~ 'J' expsitor of ¶xcu9ale'
are1~~~~no ccep~~~~~~ D ictio - is d l e ~ ~ m l a c , t e c n -
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irrelevant. " To hold otherwise not only un- Corp. of Delaware v. Larson, 827 F.2d
'dernfines deterrence but excuses the inex- 916, 919 (CA3 1987) -("Excusable neglect"
cusable. - inquiry entails a -"qualitative -distinction be-

tween inadvertence which- occurs despite
counsel's affirmative efforts to comply and

The Court's approach also undermines inadvertence which results from counsel's
the interests the Bankruptcy Rules seek to lack of diligence") (Fed.Rule App.Proc.
promote. Because the majority's balancing 4(a)), cert. denied sub nom., Consolidated
test is indeterminate, its results frequently Freightways Corp. of Delaware v. Secre-
will be called into question. Reasonable taty of Transp. of Pennsylvania, 484 U.S.
minds often differ greatly on what the 1032, 108 S.Ct. 762, 98 L.Ed.2d 775 (1988).
equities require. This case is a prime ex- In my view, we need not resolve that dis-
ample. Applying much the same test the pute in this case. Once we properly clarify
Court applies today, two courts below held the factors that are relevant to the excusa-
that respondent's neglect was inexcusable. ble neglect determination, the Bankruptcy!
Then the Court of Appeals substituted its Court's findings compel the conclusion that
view and held otherwise. Today the Court respondent's neglect was inexcusable un-
evens the score at two to two. We ought der any standard.
not unnecessarily introduce so much uncer- The Bankruptcy Court expressly found
tainty into a routine matter like' an "excus- that respondent's former counsel's failure
able neglect" determination. Nor should to file a timely proof of claim resulted from
we unhesitatingly endorse an approach negligence and, to some degree, an attitude
that invites litigants to seek redetermin- of "indifference" toward the deadline.
tion of their procedural disputes from four App.' i72a. AIn- addition, the court noted
different courts. R that the client, a sophisticated business per-

Direct application of Rule 9006(h)(lYs son and an 'active',participant in the bank-plain language to this case, in contrast, is ruptcy proceedings, 'had received actual no-'
straightforward. Mirst, we must examine tice of, and was aware of, the deadline.
the failure to act' itself and ask if it result- Id., at 171a.. Thus, this is not a case of a
ed from excusable neglect. If it did, then clerical or other minor error yielding an
the lower court may, in its discretion, per- untoward result despite counsel's best ef-
mit untimely action in accord with the equi- forts; it is a case in which 'counsel simply
ties. But if the failure did hot result fom failed to loek after his business properly,
excusable neglect, there is no reasdn to even if that' failure was n6ot the result of
consider the 'effects of the failure. bad faith.

That, of course, brings us tothe question The Court of Appeals held the neglect
to which the majority devotes the bulk of excusable nonetheless for- two reasons.
its discussion: whether mere negligence First, it thought it inequitable to'saddle the
can qualify, as excusable neglect. Ant', at client with the mistakes, of its attorney.
1494-1498. As the 'ajority points out, The Court today properly fejectsl that ratio-
ante, at 1494, the Couits of Appeals have nale. Ante,,l at 1499. The second reason
disagreed on this matter. Some require offered by the Court of Appeals was that
the omission 'to, result from circumsaces the notice containing the deadline was, in-
beyond counsel's reasonable control See, corporated in a document entitled "NoticeK. e.g., In re South Atldntic Financial for Meetingrof Creditors." 'That designa-
Corp., '767 F.2d, at 819, and cases Lcited tion, the court explained, was not enough
ante, 'at 1494, n. 3. Othert'hold that negli- to put those without extensive ]bankrupts
gence may constitute excusable neglect but 'experience on notice that the "bar date" at
distinguish among different types' of negli- the end of the notice' was the final date for
gence. Cf. Consolidated Freightways filing proofs:of claims. In re Pioneer In-
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vestment Services Co., 943 F.2d 673, 678 camstances, [it would be] inherently inequi-
(CA6 1991). In addition, the court noted table to visit the sins on the client for this
that use of the term "bar date" to desig- situation").
nate the. deadline for filing a proof of'claim Perhaps it would have been desirable for
was dramatic[ally] ambigu[ous" 'since the Bankruptcy Court to"make a specific
therearet many --bar- dates in bankruptcy, factual finding on whether the' unorthodox
not-all of, them for the filing of proofs of form of notice actually caused iespondent's h
claims. n Ibid. The Court today signals its former counsel to miss the deadline.. Given w 511
agreement. Ante, at 1499, and n. 13. The that respondent's lawyer offered no reason
majority and the! Court of Appeals may be why lh'e overlooked the bar date, it' is not
correct thati the form of notice was' unor- inconceivable that the notice's unorthodoxy
thodox; they also may be correct in assert- led him "astray. Id., at 57a (no'recollection
ing that, if the inadequacy of notice caused of seeing the order setting the deadline);
respondent to mriss' the deadline, respon- id.,"at 103a (same). But if there is uncer-
dent's failure was the result lof excusable tainty, the, answer is to remand to the BE
neglect." But they are not correct in as- Bankruptcy -Court for appropriate factual
serting that, respondent's former lawyer findings. Based on the current-state of the
overlooked the deadline "as a result of" the record' and' 'the findings the Bankruptcy En
unorthodox form of notice. The Bankrupt- Cou did make, I cannot accept the majori-
cy Court made no such finding. Nor did it ty's fifding that Counsel's failure in fact
find that the notice's ambiguity somehow resulted fromm the inadequacy of notice.
led counsel astray. On the cpntrary, the Respondent's former counsel's error, may
Bankruptcy Court found that both counsel represent a relatively unaggravated in-
and client had actual notice of the deadline stance[ of negligence. H did not miss
and that the cause of their failure to file on deadlines repeatedly despite clear' sjwairn- En
time was indifference and negligence. ings. Nor did he act in' bad' faith. But
App. 172a. respondent, its Hormer lawyer,' the Court of

To be sure, we would not be obligated to Appeals, land the majority today; have all
accept those findings if they were not sup- failed to produce a reasonable explanation
ported by the record. Butithey are sup' for this rather major error. More impor-
ported by the record. Indeed, in a com- tant still,'the BankruptcyCourtdid' explain
mendable display' of candor, respondent's the error. It found that respondents fail- L
former counsel admitted that the "foul-up" ure to meet theldeadine resulted at least in
was "particularly" his own, Id., at 72a. part from counsel's "indiffefence." The
Accord, id., at 112a ("[TMhe foul-up I can't majority offers no reason for ignoring that
lay to the clients' shoes because it really is finding, [ Event accepting the conclusion
probably mine"). i There is no indication that exc usable neglect may cover somehin-
that he blamed his error on petitioner's stances of negligence, indifference falls
form of notice, Rather, he appealed to the outside the range of the "excusable." Be-
Bankruptcy Court's sense of fairness, ar- cause the failure to act in this case did not
guing that it would be inequitable to penal- result [from excusable neglect, there is no
ize his client so greatly where the "delay occasion toi consider whether the Bankrupt- FI
was occasioned not by [the client], but by cy Court properly exercised its discretion in
its counsel." Id., at 73a. Accord, id, at light of the equities; respondent was ineli-
102(a) ("[U1nder all the circumstances, we gible for relieine any event.
think it would, be unfair and inequitable to The Court's only response is that, even if En
visit the sins of the lawyer on the client"); one. focusesliexclusively on the nature of,
id, at 112a (Although the foul-up was re- the lerror 'and whyi it occurred, the parties
spondent's attorney's, given "the lack of can still litigate the Rule's Application.
prejudice [and] the totality of all the cir- Ante, at 1498, n. 14. But that objection
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CITY OF CINCINNATI v. DISCOVERY NETWORK, INC. 10
Cite"a 113 S.Ct. 1505 (1993)

can be made to any approach; courts al- guage of Rule 9006(b) and inconsistent
ways must apply law to facts. The point is with sensible notions of judicial economy.
that following the plain language of -Rule Its indeterminacy not only renders consis-
9006(b)(1) renders the law's application tent application unlikely but also invites
both easie'r and more certain. A determi- unproductive, recourse to appeal. Such
nation that a party missed the, filing dead- consequences are especially unfortunate in

ti ~~line on account of "indifference"' or some the Rules of Bankruptcy Procedure. Another reason is not as "susceptible if litiga- entity in banrpc a l fodt at
*tion," ibid., as the- result of multifactor resources on litigation; every dollar spent

71 ~~~balancing. The, determination is factual on lawyers is a dollar creditors will never

-, ~~and, as such, may be overturned on review ~,see. Congress established in Rule 9006(b)
on ~~~only if clearly erroneous. In fact, no one- the inquiry that should be made when

neither the parties nor any of the many courts coniemplate permitting utml c
courts that have reviewed this case-has tion. Under the approach ~commended by

h ~~~~suggested that there was clear error here, that Rule, respondent is, barred from filing

-~~~~~~~~~~~~~~~~~~~~~~~~~~ i F

-Rather, in this 'case, as in most others like an untimnely proof of claim because its
hi it, the Bankruptey Court's findings are omission resulted from a 'neglect that, on

- more than Adequately supportedby the re- this recoid, was simply inexcusable; the
n- ord. nlling, cannot

Indeed, the majority succeeds in circulm- poe epnetovrta ude
venting the finding of "indifference"' only tee~e'epcflyds~t
by ignoring it, concentrating instead on

in- other considerations in the multifactor test.
is fl ~~The Court's technique will no doubt ~prove S
7"I ~~instructive to anyone appealin an ecsa-

ut ble neglect determination in 'the fture, for
Of it highlights the indeterminacy of the test:

A simple shift in focus from one factor~ to
y ' ~~another-here, from cause, to effects- CIYO CNINAPeionr
)r- ~~shifts the balance and the result. The 'ap-
ii ~~~proach required by the Rule itself, in con- V.

trast, precludes that slipperCI AT DISCOVERY NETWORK, INC., et al.
ln a | cnthreshold, there is but one question on No. 900 .

~~e ~ which to focus: the reason the deadline
a i _| was missed Contrary to the Court's asser- Argued Nov. 9, 1992.
iXel | thation, ibid., that singular focus doesfi not Decided March 24, 1993.

n* require us to hold today that all incidentse
I | ntothtaprof negligence are inexcusable. We need
te - | hold only that indifference is inexcusable. Commercial publishers brought civil
A eThat, I would have thought, goes without rights action, requesting declaratory and
Ox tsaying. injunctive relief against enforcement of

city ordinance prohibiting distribution of
xl and, as such, maybe overturned on Feview Ese "commercial handbills" on public property,

When courts depart from the language used as basis of ordering removal of news
of a congressional command, they often racks. The United States District Court
create unintended difficulties in the pro- for the Southern District of Ohio, S. Arthur
scess. This case, I fear, may prove no ex- Spiegel, J., entered judgment preventing

35 ception. The majority's single-step, multi- enforcement of ordinance, and City appeal-
S amfactor, equitable balancing approach to ed. The Court of Appeals for the Sixth
Miai 49 vexcusable neglect" is contrary to the Ian- Circuit, 946 F.2d 464, affirmed. Certiorari
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09FORM3B9(Alt) United States Bankruptcy Court NOTICE OF COMMENCEMENT OF CASE UNDER CHAPTER 11 OF THE

07193 District of BANKRUPTCY CODE, MEETING OF CREDITORS, AND FIXING OF DATES

Case Number: (Individual or Joint Debtor Case)

In re (Name of Debtor) Address of Debtor Soc. Sec/Tax ID Nos.

L Date Filed or Converted

Addressee: Address of the Clerk of the Bankruptcy Court

L
Name and Address of Attorney for Debtor Name and Address of Trustee

El[ Telephone Number Telephone Number

This is a converted case originally filed under chapter on (date)

FILING CLAIMS

DATE, TIME, AND LOCATION OF MEETING OF CREDITORSL
DISCHARGE of DEBTS7 _________________ Is the Deadline to File a Complaint to Determine Dischargeability of Certain Types of Debts.

COMMENCEMENT OF CASE. A petition for reorganization under chapter 11 of the Bankruptcy Code has been filed in this courtby or againstthe debtor
named above, and an order for relief has been entered. You will not receive notice of all documents filed In this case. All documents filed with the court,
including lists of the debtor's property and debts, are available for inspection at the office of the clerk of the bankruptcy court

CREDITORS MAY NOT TAKE CERTAIN ACTIONS. A creditor is anyone to whom the debtor owes money or property. Under the Bankruptcy Code, the
debtor is granted certain protection against creditors. Common examples of prohibited actions by creditors are contacting the debtor to demand
repayment, taking action against the debtor to collect money owed to creditors or to take property of the debtor, and starting or continuing foreclosure
actions or repossessions. If unauthorized actions are taker; by a creditor against a debtor, the court may penalize that creditor. A creditor who is
considering taking action against the debtor or the property of the debtor should review S 362 of the Bankruptcy Code and may wish to seek legal
advice. The staff of the clerk of the bankruptcy court is not permitted to give legal advice.

MEETING OF CREDITORS. The debtor (both husband and wife in a jointcase) is required to appear at the meeting of creditors on the date and at the
place set forth above for the purpose of being examined under oath. Attendance by creditors at the meeting is welcomed, but not required. At the
meeting, the creditors may examine the debtor and transact such oth'er business as may properly come before the meeting. The meeting may be
continued or adjourned from time to time by notice at the meeting, without further written notice to the creditors.Ka 'EXEMPT PROPERTY. Under state and federal law, the debtor is permitted to keep certain money or property as exempt. If a creditor believes that an
exemption of money or property is not authorized by law, the creditor may file an objection . An objection must be filed not later than 30 days after the
conclusion of the meeting of creditors.

7fi DISCHARGE OF DEBTS. The debtor may seek a discharge of debts. A discharge means that certain debts are made unenforceable against the debtor
personally. Creditors whose claims against the debtor are discharged may never take action against the debtor to collect the discharged debts. If a
creditor believes that the debtor should not receive adischarge under §1141(d) (3) (C) of the Bankruptcy Code, timely action must taken in the bankrupcy
court in accordance with Bankruptcy Rule 4004(a). If a creditor believes that a debt owed to the creditor is not dischargeable under § 523(a)(2)} (4), or (6)
of the' Bankruptcy Code, timely action must be taken in 'the bankruptcy court by the deadline set forth above in the box labeled 'Discharge of Debts.L Creditors considering taking such action may wish to meek legal advice.

PROOF OF CLAIM. Schedules of creditors have been or will be filed pursuantto Bankruptcy Rule 1007. Any creditor holding a scheduled claim which is
not listed as disputed, contingent, or unliquidated as to amount may, but is not required to, file a proof 4f claim in this case. Creditors whose claims are
not scheduled or whose claims are listed as disputed, contingent, or unliquidated as to amount and who desire to participate in the case or share in any
distribution must file their proofs of claim. A creditor who desires to rely on the schedule of creditors has the responsibility for determining that the claim
is listed accurately. The place to file a proof of claim, either in person or by mail, is the office of the clerk of the bankruptcy court Proof of claim forms
are available in the clerk's office of any bankruptcy court

PURPOSE OF CHAPTER 11 FILING. Chapter 11 of the Bankruptcy Code enables a debtor to reorganize pursuant to a plan. A plan Is not effective
unless approved by the court at a confirmation hearing. Creditors will be given notice concerning any plan, or In the event the case Is dismissed or
converted to another chapter of the Bankruptcy Code. The debtor will remain in possession of its property and will continue to operate any business
unless a trustee is appointed.

For the Court:
Clerk of the Bankruptcy Court Date
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FORM B9F (Alt) United States Bankruptcy Court NOTICE OF COMMENCEMENT OF CASE UNDER CHAPTER 11 OF THE

.1192 District of BANKRUPTCY CODE, MEETING OF CREDITORS, AND FIXING OF DATES rn
Case Number: (Corporation/Partrership Case) L

In're (Name of Debtor) Address of Debtoroc SeciTax ID No,.

E

Date Filed or Converted K

Addressee: Address of the Clerk of the Bankruptcy Court

a Corporation 0 Prtnrship

Name and Address of Attorney for Debtor Name and Address of Trustee

[~i~ionNumberTelephone Number ln

This is a converted case originally filed under chapter on (date)

FILING CLAIMS I x

DATE, TIME, AND LOCATION OF MEETING OF CREDITORS

COMMENCEMENT OF CASE. A petition for reorganization under chapter 11 of the Bankruptcy Code has been filed in this court by or against the debtor

named above, and an order for relief has been entered. You will not receive notice of all documents filed in this case. All documents filed with the court,

including lists of the debtor's property and debts, are available for inspection at the office of the clerk of the bankruptcy court.

CREDITORS MAY NOT TAKE CERTAIN ACTIONS. A creditor is anyone to whom the debtor owes money or property. Under the Bankruptcy Code the

debtor Is granted certain protection against creditors. Common examples of prohibited actions by creditors are contacting the debtor to demand

repayment, taking action against the debtor to collect money owed to creditors or to take property of the debtor, and starting or continuing fore osure

actions or repossessions. If unauthorized actions are taken by a creditor against a debtor, the court may penalize that creditor. A creditor his

considering taking action against the debtor or the property of the debtor should review 1 362 of the Bankruptcy Code and may wish to seek legal

advice. ff the debtor Is a partnership, remedies otherwise available against general partners are not necessarily affected by the filing of this partieship I
case. The staff of the clerk of the bankruptcy court is not permitted to give legal advice.

MEETING OF CREDITORS. The debtor's representative, as specified In Bankruptcy Rule 9001(5) is required to appear at the meeting of creditors on the

date and at the place set forth above for the purpose of being examined under oath. Attendance by creditors at the meeting is welcomed, but not

required. At the meeting, the creditors may examine the debtor and transact such other business as may properly come before the meeting. The

meeting may be continued or adjourned from time to time by notice at the mosting, without further written notice to the creditors.

PROOF OF CLAIM. Schedules of creditors have been or will be fild puruantto Bankruptcy Rule 1007. Any crditor holding *scheduled claim which is

not listed as disputd, contingent, or unliquidated as to amount may. but is not required to, file a proof of claim in this case. Creditors whose claims re

not scheduled or whose claims are listed as disputed, contingent, o uniliquidated as to amount and who desire to participate In the cace or ihari ny

distribution must file their proofs of claim. A creditor who desires to rely on the schedule of creditors has the responsibility for determining that VW claim

is listed accurately. The place to file a proof of claim, eOther in person or by mail, is the office of the clerk of the bankruptcy court. Proof of clai forms

are available In the clerk's officeof any bankruptcy court.

PURPOSE OF CHiAPTER 11 FILING. Chaptert 1 of the Bankruptdy Code enables a debtor to reorganize pursuant to a plan. A plan Is not effective

unloss aipproved by thecourt at a confirmation hearing. Creditors will be given notice concerning any plan, or In the event the case is dismissed or

converted to another chapter of the Bankruptcy Code. The debtor will remain In possession of Its property and will continue to operate any buiness-

unless a trustee is appointed.

I L

For the Court: L
Clerk of the Bankruptcy Court Date L
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Form 9

COMMITTEE NOTE

L The title page of the form has been amended to conform to
the headings used on Forms 9A - 9I. Alternate versions of Form
9E and Form 9F have been added for the convenience of districts
that routinely set a deadline for filing claims in a chapter 11

L case. When a creditor receives the alternate form in a case, the
box labeled "Filing Claims" will contain information about the
bar date as follows: "Deadline for filing a claim: (date) ."L If no deadline is set in a particular case, either the court will
use Form 9E or Form 9F, as appropriate, or the alternate form

C ~ will be used with the following sentence appearing in the box
labeled "Filing Claims": "When the court sets a deadline for

L filing claims, creditors will be notified."

El

L

L
L-J

El

Eo2
L

.
I-

L

L
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AGEDA XV(a)
Jackson Hole, WyarInng

UNITY LAW CENTER NORTHEAST September 13-14, 1993
FE so3207 KENSINGTON AVENUE

tE S, Lt CPHILADELPHIA, PA 19134-1917L (as\11P;Q 215-427-4850ES, wINC. FAX 215-427-4895

L August 9, 1993

The Honorable Edward Leavy
L United States Circuit Judge

216 Pioneer Courthouse
555 S.W. Yamhill Street
Portland, Oregon 97204-1396

Dear Judge Leavy:

L As you know, I have for some time been concerned about the
lack of intelligible notices to parties in bankruptcy cases.
Especially in a system where many people, both debtors and
creditors, proceed pro se, I think it terribly important that the
courts make reasonable efforts to ensure that parties do not lose
important rights through misunderstanding or confusion.

This issue first arose in connection with our consideration o'f
the rule for modifying a chapter 13 plan, under which a debtor's
plan might be drastically altered and made infeasible if the debtorE does not respond to a modification motion. However, the problem
cuts across many other issues in bankruptcy cases. These include
motions for relief from the automatic stay, motions to dismiss or

L convert a case, objections to claims, objections to exemptions, and
motions to avoid creditors' liens. In many proceedings, if a party
does not respond in writing to a particular motion or objection,
the court grants the relief automatically.

I believe that the way to resolve this problem is to
promulgate a form or forms of notice that will clearly tell parties
their rights and duties in plain English. In fact, there has been
a definite trend toward doing this in both the state and federalE courts. For example, some states have included clear notices with-
summonses or complaints initiating actions. I have attached court
rules setting forth such notices from New York and Pennsylvania.
Similarly, the federal district courts have been slowly moving
toward telling parties and nonparties more about their rights.
See, e.g., the notice required by Fed.R.Civ.P. 4(c)(2)(C)(ii) and
the new subpoena form, which are also attached hereto.

At present the local bankruptcy courts have dealt with this
problem to varying degrees. Some have taken no steps to provide
notice of what a responding party must do to oppose a motion or
objection. Often, this means that the responding party receives a
document with an unsigned order granting the relief requested as
its first page. In my experience, this leads to confusion, withEL many people thinking the relief has already been granted. In such
cases, parties are given no clue as to deadlines for a response or
that a failure to file a response may mean relief by default.
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The Honorable Edward Leavy
August 9, 1993 l

Page Two i

Other districts are more sensitive to the problem and have

promulgated a variety of notices to be included with motions and

objections. Some of these districts have different notices for

different types of proceedings (eg. the Central District of

California), some have notices only for one or two types of

proceedings, and some have notices for all motions. There is a C

wide range in the extent to which these notices are clear and

understandable to a lay person. (See, e.g. the notice from the

Northern District of Iowa, which speaks of filing 
a "resistance" to C

an objection to exemptions; and the notice from the Eastern Li
District of North Carolina, which includes such "legalese"' terms

and phrases as I"herewith", "above captioned case";, "hereby",

"respond or otherwise plead", and "relief".) Still other

districts, e the District of Maryland, merely include in their K
rules a description of the notice information that should be

included in a motion. l
Some of the better examples are those from the Southern

District of Texas and theWestern District of Pennsylvania. 
Even

these, however, leave considerable room for improvement. I have

drafted and attached (as the last page to the attachments) 
to this

letter a proposed form which our committee could use 
as',a starting

point if we decide to draft a national form of notice.,

I feel that our committee could perform a real service and 7

greatly enhance the fairness of bankruptcy proceedings by L

promulgating a form or forms of notice that would be clear and

understandable by all. Few would argue that it is not in

everyone's interest to have all parties be aware of their rights C

and how to protect them.

Furthermore, promulgating uniform notice forms would create

minimal burdens in the short run and relieve parties and the

clerks' offices of substantial burdens in the long 
run. I have no

doubt that a great deal of the clerks' time is spent instructing

pro se parties about how to respond to various proceedings.

Li



The Honorable Edward Leavy
August 9, 1993
Page Three

I would appreciate it if this matter could be put on our
agenda for the September meeting and if this letter and the
attached materials could be distributed to all committee members.
Thank you for your consideration.

L ~~~~~~~~Res etuurs,

L Henry 1 •ommer
HJS:jmp

cc: Professor Alan N. Resnick i
Patricia S. Channon, Esquire t/

Enclosures
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"'ES OF CIVIL PROCEDURE 

ArO~A
LNo asawer to (c) Criminal actions and tiroceedings shall be cap. LOW To FIND OUT, WHERE YOU CAN GET the"
nedno e tioned as follows: "Court of Common Pleas ofLEA HLP 

lea
rvding the ..... County-Criminal", and shall be filed with LEALHdi.lgathe clerk of courts, as provided by Section 15 of the 

___________________ 

dpig
!ectin to an Schedule to Article V of the Constitution. 

dueF"',Amrlam 2d (di Proceedings heretofore within the jurisdiction 
Pa.E)cour

[ Ig Speth of the Juvenile Court shall be captioned as follows: 
Pa. rev

Workrs,284 "Court of Common Pleas..f........County-.Juve- 
(ADDRESS) 

judger
nile"', and shall be filed with the clerk of courts, as 

under
r'wes all of provided by Section 15 of the Schedule to Article V 

__________________ 

for le)
r~edimnby of the Constitution. 

An ENMBR oe
6ed tha the (e) Local rules may require that the caption con- (TLEHOEcUM ER

ffile a new tain further identification of the nature of the action 
Note aloved

the origi- or proceeding. 
~ ~~The above notice does not change any of the rules servicE

Lcomplaint (f) No action or proceeding may be dismissed by relating to the pleading of objections and defenses.Ne
reason of an erroneous caption or docketing, but the This rule applies to all complaints including those where by the

ice and pro court on motion of any party or on its own motion service is by publication. For the mandatory content of Rule
l Ie d plIe ad"- may correct the caption or direct appropriate dock- the publication in such cases see Rule 1009(f). tiff orL iew objec- eting. ~ ~~~ ~~~~~~~When a defendant is a nonresident served outside the begin

)Vcl~itatis thecin n poednsi uliCut ui United States, Rules 2081(a), 2131.2(a), 2157.2(a) and immed:
wiion is a) cial DAtrctsaabations n rc ed ags fo M ll-ows:y "Curt 218'2(a) provide a sixty-day period for pleading.Itwl

d o n ( C X 1 ) c ~ ~ a l D i s t ri c t s s h a l l b 
e c a p t i o n e d a s f o l l o w s : " C o u r t 

I~ e n d o r
Ing as of of Common Pleas of the-------...Judicial District, (c) Each court shall by local, uedsgaete igi

EffedCoutiy FBruaryh 8..1969. 
officer, organization, agency or person to be named a respc

Effective February 8, 1969. ~~in the notice from. whom legal help can be obtained. will corRULE 1018.1 NOTICE TO ~~~~~~~ ~~(d) A court may by local rule require the notice to tefl
RULE 1018.1 NOTICE TO ~ ~~to be repeated in one or more designated languages quir-ed

)n setting DEFEND. FORM 
other than English.-qunper of the ~ ~~~~~~ ~~~~~~~~Adopted Jan. 23, 1975, effective July 1, 1975. Amended Rule

Ltion of (a) Every complaint filed by a plaintiff and every July 1, 1975, effective Aug. 1, 1975; May 15, 1979, effec- all type
'~action complaint filed by a defendant against an additional tive June 11, 1979. 

The Cor
in other defendant shall begin with a notice to defend inanoenie of the substantially the form set forth in subdivision (b). Explanatory Comment..l975 of defer
r'ihan No other notice to plead to a complaint shall be New Rule 1018.1 "Notice to Defend", adopted January ries whc
L ~~~~required. 

23, 1975 and effective July 1, 1975, and the related amend- It waw(b) ~ ~~~~ ~~~~~~~~~~ments to the other Rules, had their origin in a request consumefrom the Attorney General for amendment to Pennsylva- as assur
[CA.PTION] 

nia's historic "Notice to Plead" rule which required the mate de,NOTICE ~ ~~~~~~~~~ ~~notice to be "endorsed" uponi a complaint to which a Clearly,
MKETING You have been sued in court. If you wish toTh Attorney General suggested that the legalistic and informed

defend against the claims set forth in the following uniformative nature of the "Notice to Plead" was inade- conseque
pages, you must take action within twenty (20) days quate in the case of "uneducated, uninformed and unso- services.

LI ~ ~after this complaint and notice are served, by enter- phisticated defendants" and raised due process problems, prepared
iction of ing a written appearance personally or by attorney particularly in the case of Spanish-speaking minority response
'follows: and filing in writing with the court - ur defenses or- groups who had little, if any, knowledge of the English complain'

r- objections to the claims set forth against you. You 56,3 .d.d1(94 in which the Supreme Court held tage of
Llocket- are warned that if you fail to do so the case may that bilingu'aleducation must, by the terins of the statute, each cas&

Is of the proceed without you and a judgment may be en- be provided under federally assisted public education pro- special n(
r~s pro- tered against you by the court without further grams where a substantial number of students were in- single fo!

V of notice for any money claimed in the complaint or for volved wholcould not understand or r~ead English. United actually
any other claim or relief requested by the plaintiff. States District Court decisions have also required bilingual no harm

'ered by You may lose money or property or other rights election notices under the Voting Rights Act. However, The for

y'los 
these de'cisiens did not rest upon due process concepts but o 081

-Cvllos YmoUrtant TAEoHI PPEoTuYU upon statutory construction of the Federal legislation and ntr of, 081
case LAYER ATH ONCDTAE. THIFSO DOPE N OT YOVUR regulations thereunder. 

tefr
byate LAWYER OR OCANNOTFAFFORDOONE, GO TO The Attorney 'General also suggested that, with the telephone58b ORe TELEPHOR ANE OTHE AFFORCE ONE, F ORTHOE extension of legal aid services, to practically every county informatic
L~ ~~~RTLPOETEOFC 

E OT E of the C~ommonwealth under federally financed programs, obtained.L 58 
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L . FOR THE EASTERN DISTRICT OF PENNSYLVANIA

Luz Santiago, et al. CIVIL ACTION NO. 93-1134

r v NOTICE OF ACKNOWLEDGEMENT
OF RECEIPT OF SUMMONS
AND COMPLAINTr Penn Credit Corporation

L Dale Marshall
Norman Johnson

[ NOTICE

TO: Penn Credit Corporatiron
TNamni08 North Street

Hrarrisburg, PA 17108
(City and State)

LI, The enclosed summons and complaint are served pursuant to Rule 4(c)(2)(C)(ii) of the Federal Rules of Civil Procedure.
You must complete the acknowledgment part of this form and return one copy of the completed form to the sender within 20

diys.
You must sign and date the acknowledgment. If you are served on behalf of a corporation, unincorporated association

(including a partnership), or other entity, you must indicate under your signature your relationship to that entity. If you are
served on behalf of another person and you are authorized to receive process, you must indicate under your signature your
authority.

If you do not complete and return the form to the sender within 20 days, you (or the party on whose behalf you are beingV served) may be required to pay any expense incurred in serving a summons and complaint in any other manner permitted by
law.

If you do complete and returnithis form, you (or the party on whose behalf you are being served) must answer the complaint
w ithin 20 days. If you fail to do so, judgment by default will be taken against you for the relief demanded in the complaint.

I declare, under penalty perjury, that this Notice of Acknowledgment of Reccipt of s Complasit mas nmilcd
on / . 19S3 1 p

Henry J. Sommer

(Date of Signature)

=, at ACKNOWLEDGMENT OF RECEIPT OF SUMMONS AND COMPLAINT

I declare, under penalty of perjury, that I received a copy of the summons and of the complaint in the above-captioned
matter at

(insert address)

E,, (Signature)

(Relationship to Entity/Authority to Receive Service of Procevt)

(Date of Signature)
Civ. 652(12J3/84 0



AO 88 (11lg) Subpoena in SCiV~l Ca"e

'ntrba Otateq ;13?5tr fCt Court
DISTCr OF .

17
L

SUBPOENA IN A CIVIL CASE
CASE NUMBER:

TO:

E YOU ARE COMMANDED to appear in the United States District Court at the place, date, and time specified below to
testify in the above case.
PLACE OF TESTIMONY 

COURTROOM

DATE AND TIME le

YOU ARE COMMANDED to appear at the place, date, and time specified below to testify at the taking of a deposition Li
in the above case.
PLACE Of DEPOSMO1N 

, ,IDATE ANDTIME

E YOU ARE COMMANDED to produce and permit inspection and copying of the following documents or objects at the Li
place, date, and time specified below (list documents or objects):

PLACE 
DATE AND TIME

., ''____ ____I_ _____C,_

DYou ARE COMMANDED to permit inspection of the following premises at the date and time specified below.
DREMISESDE 

AND TIME

Any organization not a party to this suit that is subpoenaed for the taking of a deposition shall designate one or more Li
officers, directors, or managing agents, or other persons who consent to testify on its behalf, and may set forth, for each
person designated, the matters on which the person will testify. Federal Rules of Civil Procedure, 30(b) (6).
tSSUING OFFiCER SIGNATURE AND TITLE (INDICATE IF A77ORNEY FOR PLAINTIFF OR DEFENDANnT DATE

ISWUING OFFICER'S NAME ADDRESS AND PHIONE NCUMBER L
'See Rule 45, Fooeral Rules V' C-v Pocecum,0a C &D on, R~vr~er L



AO 88 (11191) Subpoena in a Civil Case

PROOF OF SERVICE
DATE PLACE

L SERVED

SERVED ON (PRINT NAME) MANNER OF SERVICE

SERVED BY (PRINT NAME) TITLE

DECLARATION OF SERVER

I declare under penalty of perjury under the laws of the United States of America that the foregoing information con-
tainerd in the Proof of Service is true and correct.

L Executed oDATE SIGNATURE OF SERVER

ADDRESS OF SERVER

Rule 45, Federal Rules of Civil Procedure, Parts C & D:

(c) PROTECTION OF PERSONS SUBJECT TO SUBPOENAS. son, except that, subject to the provisions of clause (c)(3)(B)(iii) of
(1) A party or an attorney responsible for the issuance and service this rule, such a person may in order to attend trial be commanded

of a subpoena shall take reasonable steps to avoid imposing undue bur- to travel from any such place within the state in which the trial is
den or expense on a person subject to that subpoena The court on behalf held, orof which the subpoena was issued shall enforce this duty and impose (iii) requires disclosure of privileged or other protected mat-upon the party or attorney in breach of this duty an appropriate sanc- ter and no exception or waiver applies, orlion, which may include, but is not limited to, lost earnings and a rea- (iv) subjects a person to undue burden.sonable attorney's fee (B) If a subpoena

(2)(A) A person commanded to produce and permit inspection and (i) requires disclosure of a trade secret or other confidentialcopying of designated books, papers, documents ortangible things, or research, development, or commercial information, orinspection of premises need not appear in person at the place of pro- (ii) requires disclosure of an unretained expert's opinion or in-duction or inspection unless commanded to appear for deposition, hear- formation not describing specific events or occurrences in disputeing or trial. and resulting from the expert's study made not at the request of
(B) Subject to paragraph (d)(2) of this rule, a person commanded any rty, ir(iii) requires a person who is not a party or an officer of a partyto produce and permit inspection and copying may, within 14 days after to incur substantial expense to travel more than 100 miles to at-service of the subpoena or before the time specified for compliance if tend trial, the court may, to protect a person subject to or affectedsuch time is less than 14 days after service, serve upon the party or at- by the subpoena, quash or modify the subpoena or, if the party intorney designated in the subpoena written objection to inspection or whose behalf the subpoena is issued shows a substantial need forcopying of any or all of the designated materials or of the premises. If the testimony or material that cannot be otherwise met without un-objection is made, the party serving the subpoena shall not be entitled due hardship and assures that the person to whom the subpoenato inspect and copy the materials or inspect the premises except pur- is addressed wilt be reasonably compensated, the court may ordersuant to an order of the court by which the subpoena was issued. If ob- appearance or production only upon specified co(iditions.jection has been made, the party serving the subpoena may, upon notice

to the person commanded to produce, move at any time for an order (d) DUTIES IN RESPONDING TO SUBPOENA.to compel the production. Such an order to compel production shall pro- (1) A persop responding to a subpoena to produce documents shalltact any person who is not a party or an officer of a party from signifi- produce them as they are kept in the usual course of business or shallcant expense resulting from the inspection and copying commanded. organize and label them to correspond with the categories in the demand.
(3) (A) On timely motion, the court by which a subpoena was issued (2) When information subject to a subpoena is withheld on a claimshall quash or modify the subpoena If it that It is privileged or subject to protection as trial preparation materials,

(i) fails to allow reasonable time for compliance; the claim shall be made expressly and shall be supported by a descrip-(ii) requires a person who is not a party or an officer of a party tlon of the nature of the documents, communications, or things not pro-to travel to a place more than 100 miles from the place where that duced that Is sufficient to enable the demanding party to contest theperson resides, is employed or regularly transacts business in per- claim.
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Alaska 
Form 2

(Name of Attorney) 
AKLBF2

(Name of Firm)
(Address)
(Telephone)
(Fax)

. (Attorney for )

UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF ALASKA

In re l

) Case No.
Debtor(s). )

NOTICE OF MOTION FOR RELIEF FROM STAY
Notice is hereby given that ___ _

(creditor) has moved fo relief from stay pursuant to 11 U.S.C. § 362(d) upon property. 'described as: ____

The basis for relief from stay is ___

The original mnotion was filed _, 19_ with the Clerk of the U.S.Bankruptcy Court, Old Federal Building, 605 W. 4th Avenue, Suite 138, Anchorage.Alaska 99501-2296.

You have until ___, 199_ (fifteen days from the date of mailing orpersonal service of this notice) within which to file written objections to the motion.SHOULD YOU FAIL TO FILE AN OBJECTION THE COURT MAY GRANTTHE MOTION FOR RELE FRO SAY WIHU AACUL HEAIN

If objections are filed, a hearing must be held by , 199_ (withinthirty days of the date of filing of the motion) or relief from stay will occurautomatically under 11 U.S.C. § 362(e). ALTHOUGH ANY PARTY MAYREQUEST A HEARING ON AN OBJECTION TO A MOTION FOR RELIEF* FROM STAY. THE PARTY DESIRING THE STAY TO REMAIN IN EFFECT_MshIUST REQUEST A HEARING AND E CERTAIN THAT A HEARING ISSCHEDULED WITHIN' THIRTY (30) DAYS OF THE MOTION. Objections andcalendar requests shall be sent to the Clerk of the Bankruptcy Court with copies tocreditor's counsel at the addresses set forth above.
DATED this - day of , 1.

(Name of Attorney Firm)

By
Attorneys for Creditor

Alaska-Page 47
Releas 10-Copyrght 0 1992, Clark Boardma Callahay Pub. 4/92



Alaska Form 3

AK LBF 3(Name of Attorney)
(Name of Firm)
(Address)
(Telephone)
(Fax)

(Attorney for UNITED

UNITED STATES BANKRUPTCY COURT T,

'FOR THE DISTRICT OF ALASKA ' H

In re

Case No. it
Debtor(s). )

NOTICE OF MOTION FOR RELIEF FROM STAY ,i
(CODEBTOR STAY J§ 1201 and 1301)

Notice is hereby given that '.-__ _
(creditor) has moved for relief from the codebtor sIay pursuant to 11 U.S.C. §§ 1201 -or 1301 upon an obligation described as:_ _ __ _ __ _ __ _

The basis for relief from stay is -L'i'_._-_.___

The original motion was filed _ 19 with the Clerk of the U.S.I.
Bankruptcy Court, Old Federal Building,.605 W. 4th Avenue, Suite 138, Anchorage,
Alaska 99501-2296._ _ __U

You have until . _ 199_ (fifteen days from the date of mailinp Iorpersonal service of this'notice) within which to fi'le written objections to the motion.SHOULD YOU FAIL TO FILE' AN OBJECTION THE COURT MAY GRANTTHE MOION FR RELIF FRO SAWIH UT AN ACTUAL ERNAND WITHOU C

If objections are filed, a hearing must be held by , i99_ (within -twenty days of the date of filing of the motion) or relief from stay will occurautomatically under 11 U.S.C. §§ 1201 or 1301. ALTHOUGH ANY PARTY MAYREQUEST A HEARING~ ONx AN OBJECTION TOAM TIONFOR RELIEFFROM STY 'H ARTYDSRN H TYT REMAN~k INEFFECT-MUST, REQ UEScT ~A HEfARN AN ECRANTAT A HEARINGJISSCHEDULED WITHIN TWNT(2)D Y OF THE MOTIO0N. Objections and- lcalendar requests shall be sent to the Clerk of the Bankruptcy Court with copies o",creditor's counsel at the addresses set forth above.,

DATED this day of , 19.

(Name of Attorney Firm)

By
Attorneys for Creditor

Alaska-Page 48
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Alaska 
Form 1.

(Name of Attorney) 
AK LBF 1.(Name of Firm)

(Address)
(Telephone)
(Fax)

(Attorney for )

UNITED STATES BANKRUPTCY COURTFOR THE DISTRICT OF ALASKA
In re

)__ _ _ _ _ _ _ _ _ Case No.
Debtor(s).

NOTICE OF OBJECTION TO CLAIM AND NOTICE OF HEARINGTHEREON
To:

Please take notice that the undersigned hereby objects to the allowance of ClaimNo. filed by the above-named claimant on the day of199. for the following reasons:

Please further take notice that a hearing will be held on the day of_ , 199_ at

for the purpose of determining the above-noted objection.
DATED:

(Name of Attorney Firm)' Not less than 30 days after mailing the Bynotice of hearing 
Attorneys for

Alaska-Page 61
Rel. 10-copyright O1992, Clark Boardm CaJzgan Pub. 4/92



Alaska Form 18

AK LBF 18 .~
(Name of Attorney) ,
(Name of Firm)
(Address)
(Telephone)
(Fax)

(Attorney for )_ __

UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF ALASKA

In the Matter of: )
)

Case No. L

Debtor(s). El]
NOTICE OF APPLICATION FOR ORDER OF DISMISSAL OR

CONVERSION OF CASE Li
Notice is hereby given that the undersigned has made application to the above

entitled court for an ofder CONVERTING the above entitled case from a case under
Chapter to a case under Chapter _ or DISMISSING the above
entitled case. The application is based upon the following-

- ~~~~~~~~~~Li

Further take notice that if you object to the DISMISSAL/CONVERSION of this
case that you must object in writing on or before the _ _ ' day of

, 19_ by filing your written objection with the Office of the Clerk of
the above entitled Court at the Old Federal Building, 605 W. 4th Avenue, Suite 138,
Anchorage, Alaska 99501-2296 and serve a copy on the undersigned on or before said
date.

SHOULD YOU FAIL TO SO OBJECT OR HAVING OBJECTED FAIL TO
TIMELY REQUEST A HEARING, PLEASE BE ADVISED THAT THE CASE
MAY BE DISMISSED OR CONVERTED WITHOUT FURTHER NOTICE TO
YOU.

The application for Order of DISMISSAL/CONVERSION of Case may be
inspected at the office of the Clerk at the Old Federal Building, 605 W. 4th Avenue,
Suite 138, Anchorage, Alaska or at the office of the undersigned.

DATED:

(Name of Attorney Firm)
* Unless otherwise ordered, not less than By

20 days after the mailing of the notice. Attorneys for l

Alaska-Page 68



-Arizona Rule 4001
(A) For., A motion for relief from the automatic stay shall be captioned as acontested matter which discloses the names of the movant and the respondents andLfiled by the Clerk in the administrative file.L (B) Service.

(1) The motion, a proposed form of order and the notice required by sub-, section D shall be promptly served by movant upon:
LtJ (a) the debtor,

(b) the debtor's counsel; andLm (c) the trustee.
L (2) The. notice only required by subsection D shall be promptly served bymovant upon:

(a) any other party known to movant to claim an interest in propertyL or the rents, issues, profits or proceeds thereof which are the subjectof the motion;
(b) in a Chapter II case, the twenty largest unsecured creditors listedby debtor and counsel for any committee appointed under the Code;L and
(c) any other person or entity required by law or the Court.

(C) Movant's Supporting Documents. Each such motion shall be supportedy legible copies of:

(1) all documents which movant asserts establish a valid,' perfected securityL interest; and
(2) all documents which movant contends support an assertion of a lack ofadequate protection or equity in property, including appraisals or summariesthereof, currently in movant's possession or control upon which it intends to relyat final hearing.

(D) Notice of Motion. Contemporaneously with the motion, movant willserve and file a form of notice providing the details of the motion and that if noF )biection is served on movant and filed within fifteen days of service, the motion mayLie-granted.
(E) Entry of Order. If an objection is, not timely filed and served, the pro-posed form of order may be lodged and served with: a certification of service and of noabjection, which certification may not be made until expiration of five days after theFist day for objection. If the Court determines that the movant filed improperly or inbad faith a certification of no objection, the movant may be subject to sanctions." (F) Objection. Objection to relief from stay shall be supported by specificLicts and, if respondent is alleging the existence of adequate protection, legible copiesof all appraisals or summaries thereof, currently in the objector's possession or controlcupon which it intends t, rely at final hearing.

(G) Procedure Upon Objection' If a timely objection is filed and served,"ovant will lodge and serve a proposed order setting final hearing reflecting theparties stipulation as to:
(1) ,the length of time required for final hearing, and(2) whether the final hearing will be conducted as an evidentiary hearing oras oral argument based on a stipulated briefing schedule. If no stipulation can bereached, the movant's estimation of the time required and the nature of the finalhearing will be adopted unless the Court otherwise orders.

Ariz. -Page 8
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California (C.D.) Rule 1 r
same shall have expired, may be subject to the sanctions listed in Local Bank-
ruptcy Rule 106.

(d) Service by Mail: Applicability of Bank.Rule 9006(f). Unless otherwise
specified, the times prescribed by this Local Bankruptcy Rule assume and allow
for service by mailr'TlTherefore the parties may not avail themselves of the addi-
tional time provided by Bank.Ru-le '9006(f) in situations wherein the'specific time
limits set forth in the Local Bankruptcy Rules apply.

(e) Filing, Time for Hearing and Content of Papers Filed. Unless other-
we provided by rule or order of the Court, no oril mrotions :ill ,be recognized _
escept during trial. Every motion fshall be accompanied by written notice of
motion, specifying the time and place of hearing.

(f) Time for Service and Response. Ahy motion end notice thereof shall
be served upon the adverse party, except for a motion unider' Local Bankruptcy
Rule 111(3), and filed with thetClerk not later than twenty-one days, before theday designatedin the motion as the l'earing date, unless the Cort,,, for good
cause, prescribes a shorter time. All motions shall be placed by, the CourtroomDeputy up",iop the, cai,,lei'nd for, hearinKat the timue and on the day set forth in the
notice thsh besed an d' filed ith the motion and as a partthereof: (1) copies o.fall phot a and document¢.ryevidence whichi the mov-
ing party inted to5b nsppor of the motin, in AdOdition' to Lthe declara-tionskequired or erd, ' hnk.RLe -9066(1d)' 4hd'I) a 'brief, but complete, (
written statement of all reasons in support thereof, together with a memorandum
of the points and, aut Ior'ities',up&A which th Ovirng prty will rely.

Unless warranted b ape'a' c e the motipn;. dr otherwiseordered by~teCut k4L~~t r ~ psaally 'required'for applica-
tion3 to retain or compensate professionals.

The moving p~lap-s fshall 'a e posing, pariy that Local Bankruptcy
Rule 111(1)'(g) requiresa for rsponse at least eleven days before the hearing.

(g)F Resporse Vto Mtioni., Jl,'s th Court orders otherwiseieach inter-ested paxtyn1espondiing tothe'mo3iEn sh bi, rlot latet than 11 days prior to thehearing date, aserve upoti terhadvrse larry, nd file With"' 'tne" Clerk either: (i) a
brief, but complete wrtrn statment of all reasons in opposition thereto or insupport or joinder thereof an, aseeriin miemorandun!iof points nd authorties,
declaratioxis and cop of all kro~aph ad dpcumentary evidehce" on which
the respondingp riptn statement that the motion

will not be" 6p'po'et fd Santa Barbara, a courtesy -copy of therep;:I soud l[d S afra'The
where a joindr ' b~ l'''~t~ scheduled
oert g,'erit'to f sele, en',r ply oeartions pr n otherevidepce attahdi ~ r~o ~l~Ppr oiopsngq.te hl md by
pers 6-onarvion e or be 6yr g i'bm

livere 'c h se Barbara, -the Judgscuts oysol'b eiee i hmesi at
Barba. Th0at abr c~its~~y~e oIiy~t b or-o- (
formed oy nes h'o ~~~s~r~~4~btle~sre
as pr~,ie b~wi ~ e.'

Ci) Extension of Ti M of Hearing' Date. 11Unless theorder for continuance ~151 ~e, en, t oflari Order continuin~g

J~~

Releise 6- copyright C) 1991. caulagb &
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t California (C.D.) Form 300

Form 300. Notice of Motion for Relief from the Automatic Stay Under 11U.S.C. 5362.

| A Ty 
yr

UNITED STATES BANKRUPTCY COURT
CENTRAL DISTRICT OF CALIFORNIA

In rto

Movant(S). CNAE __ CASE NUM-E-

REFERE),41E NURL 
Resxnent~s _~E~ Mj.e__

NOTICE OF MOTION FOR RELIEF FROM THE AUTOMATIC STAY3 UNDER 11 U.S.C. 5 362
1. TO THE DESTOR DEBTCRS ATTORNEY AND OTHER INTERESTED PARTIES:

2. NOTICE LS HEPEBY GrVEN th t on the foFkwn? date " timne anrd in the indicated courtreom. Movmnt in the above-catoneimatter will ncvs ths Court or an Order grantng rueo Ironm the aurmatic stsay n the grounds eet forth in me artahed lclrtion kwRelte from the AsMrMtM Stay.

3. HIaring Date: Time: Counroom: Fleor:
x :~~~~~~~~~~~~~~~~~ 312 North Sprlng Street, Los Arigolaii; 300 North Los Angela* Str*sst Los Angeles

C 201 North Figueroo St-sot, Los Angeles 0 34 Civic Cantor Plaza, Santa Ana6g9 North Arrowhead Avenuo, Sin Bernardlno 0 222 East Carrillo Strsst, Santa BErbara

4. DeadlIne for Opposition Papers:
a. 0 Tha7 rNcm n a being heard on reguiLa rctr pursuant to LiaI 3anitruptcy Rule 112. I you wish to oppee thes Moton.you mt file s wrmoen rsapns, with the Bankruptcy Court and serve a* y of It upen the Moant or Novanir attorney at; L~~~~~~~~~~~~~~~~~~~~h addre ss W $mh above rc les th n five (S) edu: day prier to the abve heanng ae t I you uar to e a writtenreoorwnst W thi Motion within such brna period the urt may troi suehfatiure as a wavw o ryour njght to rpoo theMo~tion ma gramnttrar u~sto drolEf

b M Thu mction is being easrd on ithortenCd netx* punruant to Local Bankruptcy Rule 113(2). Orai or writtn reaponse mayL,, 
be mo~ at th e ng

bhACK L WAGNER
Clerk of the Bankruptcy Court3 ~~D ated: Sy _ _ _ _ _ _ _ __ _ _ _ _ _ _ _ _

Deputy Clark

uv 1989 Thu bm a a Ie ft? . U, .S W Cer1wSa C r ft C"t Dsoof Cbm. 300

P

Cal.-Page 91
L
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California (C.D.) Form 311

' rP 5WRP P""(4) 311
In.~TT~n~t j azAPT~R ~ MJ.~ j

D-btor. __

PROOF OF SERVICE BY MAIL

STATE OF CAUFORNIA
COUNTY OF_

I am employed in the aboe Countly. Stte of Caldornia I am ever the age of 18 and not a pt to the within a~ton Uy butsiess
address is as lbl

On __ I d the Io0'grtn dcrnment desebtd as: ORDER ON MOTION FOR RELIEF
FROM THE AUTOMATIC STAY UNDER I1 U.S.C. 1 362 (REAL PROPERTY) On the inteested Part*s at thewr ls kiwnr addres in thisaeon bS pieong A tre and offed copy thereol in a eased onv"epe wth postage thereon fully prepai in lte United States Mai at

Celifornia. addressed as folto ws:

_3

DAddrifises cotinued on =aded page
I dedawe "ndr persafty of per,?ury uvder th, laws of the United Suave; of Arrienca that thle tofepoig a true and wrro

Dated:

Ty" elari,.Srnr

Cal.-Page 99
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Californla (C.D.) 
Form 320Form 320. Motion for Relief from the Automatic Stay Under 11 U.S.C.§ 362 (Unlawful Detainer).

Al wnwr -P ~Y ~N W. eI 
W.T r rUO Y

3f
UNITED STTE BANKRUPTCY COURT3 In ~~~~~~~~~CEN4TR L DS RC OFC L OR A

L |Debtor.

- ASE1? 
C t~~~~~~~~ttsEE~~~~~~~t '' - I~~O~~t3)L ' ' n. fbl~~~~~~~~~~~~~~~~~~~ ovaru(a) R aS i

ta 
_ _ _ R~~~~~~~~~~~~~~soondantesl e _ ,

MOTION FOR RELIEF FROM THE AUTOMATIC STAY7 
UNDER 11 U.S.C. § 362 (UNLAWFUL DETAINER) (

1. Nva in ho av`ta`dm t.Mu' "mov ths Court for an Order grantng relbf from the wornmtic stay on tho 9rouno5 sat
.a. A Pe*ionuCh*r Z 7 0 11 0 12 0 13 was fied on:

o. 0(ortaO Pnor FFiing Inrorinmon: Dntor hu prevouswy file a BanjkiuWy Petrn Wo (S datr nMe; The Priorr css was dmmnsan on (spacr daaq

c See Atah Pago tor a itmon.l Pro, FFin; woronuu

3. Movant algos the botkwm in supW of Is jtWotn:

ac D~ttor ocu. the prema cmms y bykloasp s (5rby sddi
b. Debtor pO fhe phrmise aMona wh or ttnotnqncy on a tenancy t wifDM on a hov.rler tency C Wiar a toredosarsa r&0 2 rCurm to A isa* 'it d )Aut f a t to a tairminrstwd Itsa3 
c. D~cor has toSta d o pay the moth rantn f d aSin _ dat

(C ud O r Al a P.J
jan"Ary 1989 -.-ae t a Ir Wot ca:/s C. p hMe Cw-pm Oucd Calias. 320

Cal.-Page 100
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California (C.D.) Form 3:0

toan br P_/ kwry letnlawhu 5 t i -Page Tw ot 3 Z

lItrentsJ~TTI~t. Debtor I M

3. d. Prorodural status o stat court (Miriailf data Vtfo o tad staO

(M On (Veci fC dzte) _ Woirant wved a Noatcs to Pay ROet or Out on the Detort

(i)D On tsiecly _ _ __et Movant filed a Conmulwtt for Unlawful Detiinee inStte Cot

rm) Trial was held on fspoci datse .

(Wv) A Judgmernt waa sntered on said Complaint by the Ststil Court en (spdy dare)

4. (OpC nao Movant aleges that Debtor filed this bakruptcy case in bad faith based upon the following:

a. C The Debtor filed what m commonty reirrred to as a 'lace sheer filing of cnly a few pages oonssting of the Petition arJ-
few other documents. No Schedules or Statement of Affairs (or Chapter 13 Statement or Plan, it appropru
aocompanied the Petton.

b. The landlord aHtor the landlords aflorney was the only creditor Histed on the master mailing marm.
c. Movart is infrmed and believes that the Debtor filed the Potition haern or the so purpose of attempting to obstruc

state court unlawful detainer proceeding and without intending to see a fresh sturt as provided under thme ankr8
C ode Debtors tuS of the banlkruptcy Ssysum for sudr piurpoos san abuse of such ystem.

S. Movant antaches the following supporting ovidonce pursuant to Local Bankruptcy Rule 112(3)(a):

a. ~ Declarations under penalty of perjury which include ny material to which the declarant would be allowed, under Fada 1_i
Rules of Evidence. to tastify i cailed *s a witness at the hearing.

b. Copy of State Court Uniawful Dettner Judgment.

c (3 PO Memorat'icdum of the ports And auhoities upcn whch the ncivant wig rely.

dL Other evidence (spvcdfj . See Attaced Page

F
6. Total number of ttasched pages of supporting oocjmentraon:

WHEREFORE, Movant prays tha this Court asuc an Order (a copy od the form of whith IS submitted herewith end has been terve
granting the following: Rlie Iron, the v tautic ,y or atlertmiely. for OdoQuCS protection

Q Prospoctve reliel arid filndinis under 8.aMkiptcy Code S1 09(g)
n A.orneyz les anoor antionsas requeatle in the supportiN Deiandion(s) and Oder r

Dated: eaMpedfut.y submitted,

L I

Name:
Attovne for Movr t

Cal.-Page 101
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California (C.D.) Form 420

Form 420. Notice of Motion and Motion To Avoid Lien Under 11 U.S.C.
1522(f) (Real Property).

NOTICE OF MOTION AND MOTION TO AVOID LIEN
UNDER 11 U.S.C. § 522(f) (REAL PROPERTY)

1. TO THE CREDITOR CREDITORS ATORNEY AND OTHER ITERESTED PARTIES:

2. NOTICE IS HEREBY GIVEN that the Debror hereb mo~ves th, Court for an Order. w~lo&tA harhewr avo-ding a lion on the groundsset forth below

3 Deadline for OpposItIon Papers:L a~~~~~~~~~~~~~~~~~~U&I1 2 Bsnsrupy Re I 11 Ma, anypry obtecung to Detor Moin may fils, and serve a woAolco n
Court may reast nNWr falr Ofwauer right o oppose Motion a may grairt the requested ref.

4. Type of Case:V~ ~ ~ ~ ~~~~~~~~~~~~~A r A Votuntary Pottrwn under Cheoter M 7 M 1 1 12 Ml 13 was filead on:
b. D An InvoluntarR Poton under CSaTTer C3 7 r7 Ii was filed on.:

A Order f Rohelf under Ch v eor C] 7 C 11 w entorned on:

c. An Order of Convsricr to Chaptar M,7 C] I I M 12 [D 13 was eraered on:

dl. L Other

S. Procedural Status:

a [ Neatle Of TrUStee App0t=end rg'
bt Name of Attorney o n for Trure nht (Y p T

L: 
n (VInVsuer Po OMn Na0 P711W)

lanuary ig ft a wQ a aw .kr te Or S r d Slim unrJr Cast ta reft C= 7 ftcnt; 420

Cal.-Page 121
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California (C.D.) 
Form 420

c~~ __ 
~~ 420

trUm (iE~f P) T t) 4 2 CA0M

frtm 
4bgT1ILE 

|OUfR - ~ Q

6.Dcb lar mS aix xnsxmpt10 n the wbet~ reaf pe09ept une 

L

a. c Cdat' Cdt co CMi P n5 E1ftM frn dut =e Sde~tM S .

b. C Cicta C4Se d1 CM PM50* I

c Other StrutO (sp-Nfr 

L

7. Drs lrttaerd nt o an *aemptio,, a 1npeird by ~4jd0SJ Cn. the otk di t wrhh* are as 0itows

a Date af ErrMY of Judgmsrr (aS fyp

b CS Name fSpecyr

c. Doclrat Number (appCT

C. Date of RDZofl=o of L"n (Specfya.

s. Recorders natrt Number or Ma Boot aS e (spedy)

S The stract address of the prope Ctairrd to be exempt is (specoyt

9. Debtor aRffegs that the fa rnarwt Vatue of the property claimed ezompt c S _

10. The suby~ cproperty is .ncumberdw~ft thei fotlowtti ergs oisj in order of pn1nfy jan c. anX. as 10 the j" 1o be esdv d

tl|Nam dinHoor_ X s n !w Ln r tbe 
Amt ,JdCretbnJm

1 t btr _Mclts oopme of the fadwmg domrgts in u wport of the umron (as aptxopra e):

a. : SottedulS 9-4 kis al ezamptu clma d&=d by Debtor(s)

b. Aopr~ia" IothC woory

c Q Doojmes %hc0VV oregw b ntlae du" aa 10 tC4 helSp d Puxcr=tO

d. M RaC10roed A"4US0 aveadrExemptt

a C iRscrd Dear.iwron d Hom4Ma (moiomrred isn)

DeciarIZon(s) r

attr on Net Faa)

Cal.-Page 122



California (C.D.) Form 420

c~ Pw'v)Pae ~e ~t420
In~~~~~~~~t re t >t p

JWfi ne 0~? lWLEI Demor. O4ATER _ CA ER D

12 Total nurn:o o ahduppon dojagnnsoton: sfpp ruegand ure and

13. Debtor docve unrdor penaty of perjury undo, the La" f the Unit d Stntnn of Am rta that the forgoovqs true an Wr t n
ttat! th notion 3 led on the flowi date ad_ California

WHEREFORE, Debtor prays thar thisa Court issue an Order (a COY d the form Of which ia subnitted herewrth and has been served)
avolding thr crditors ban.

Dated:

Debtors Signaturn

Dated:

Lanv Fj77 Nww~

tfam e ___ _ _ _ _ ___ __ _ _ _ _ _ _ _ _ _

Afnomly for De~c

PROOF OF SERVICE BY MAIL

STATE OF C.A'IUFCA
COUN1Y OF _ _

I nIt e0y ii ta above Ccumryh rge C nuv. In gvwer the m d 18 n nat a paty to IIe eii a M bsaw s address *a gole,

L On Iservd__ the foregoin umeneobedaa NOTICE OF MOTION AND
iUOTiON TO AVOID LIEN UNDER I I U. S.C. 522(lf) (REAL PROPERTY) ran the bnahoidnr who" a is asought Io be avoided, the
6enrinlder's attorney (ff known). on the Chapter _ Trut_ end the United States Tnive a: their lat kinown addresee by pA"g a
rue and correa cpy therecf In a sealed nveope wrih postage thereon utly peepad in the United States Mail at

' Calfrrnl& eddresaed as iWbs:

L
Adresses ononued on atRed page

I debare under penalty df penryr unCer the laws of the Unted Staes of Arinnce tha the foregoing a true Cwnd rL ~~~~~~~~~~~~~~~~~Dated:

7);* Nemw gar

L

L~ ~~ Cal.-Pae 123



K;

California (S.D.) 
App. CCSD 1181 108/01/91]

N-* Ad*_ TVm N. & ID. No

-UNTI sTATZS&OI UPyCy COURT
SOU W NMND sTp OF CALVORNv,

NO} ?a ut -- 8 ji . ~ .
t

Tax I.D. 
BA dU NQ

W 
, .__ 

- -a 

t 

_ 
ts,

NOTICE OF MOTION AND HEARING
TO THE DEBTOR, ALL CREDITORS AND OTHER PARTIES IN INTEREST:YOU ARE HEREBY NOTIFIED that on - , 19, at - .m., in
Department of the United States BnrpyRule located at 940 Front
Street, Fi FloorSan Diego, Caornia there will be a hearingregarding the Motion of - ~, for [check the prpj box]:
f I Dismissal of a chapter 7, 11 or 12 case; 7[ Conversion of a chapter 7, 11 or 12 case by a party other than the debtor; L( Modification of a chapter 11, 12 or 13 plan;

l Approval of disclosure statement in chapter 11 case;Approval of plan of reorganization in chapter 11 case,[ Allowance of [interim] compensation or reimbursement of expenses of
professionals as follows [include information required by Federal Rule ofBankruptcy Procedure 2002(c)(2)]:

I Appointment of a trustee in a chapter 11 case; or] Other [specify the nature of the matter]: Ll
If not required to be attached, a set of the moving papers will be provided, uponrequest, by the undersigned or may be inspected at the office of the Clerk.Any opposition or other response to the motion must be served upon theundersigned and the original and one copy of such papers with proof of service mustbe filed with the Clerk of the U.S. Bankruptcy Court at 940 Front St., Rm. 5-N-26,San Dio, California 92189-0020, NOT LATER THAN FOURTEEN (14)' DAYS r* BEFOR TEHAIG DATE.

DATED:

[Attorney for] Moving PartyCSD 1181

If you were served by mail, you have three (3) additional days to take the above-stated actions.F

Cal.-Page 327
Rebmt 10-Copyright 1992, Clark Boardm" Callagban Pub. 4/92



- California (S.D.) App. C
CSD 1181 (Page 2) [08/01/91]

CERTIFICATE OF SERVICE
I, the undersigned whose address appears below, certifyr
That I am, and at all times hereinafter mentioned was, more than 18 years of age;
That on - day of , 19-, I served a true copy of the within NOTICEOF MOTION AND HEARING by [describe here mode of service] )

on the following persons [set forth name and address of each person served] and aschecked below:

~I 7,11.&12 13cn dS0 I I In . { E M dUNrrp STAIM I'USWA or bio. ar a&.[D o~ o J HARRY W. HEM. TR138 DAVID L W=TVN101 WaK Bmai, Sta 40 NPe Om= But e7n P04 OA$= Bo 121Su Dz CA 92101 Se Dkm CA 92112 Sa DNp CA 92112

I certify under penalty of perjury that the foregoing is true and correct.

Executed on _ ,.
(Date) (Typed Name and Signature)

(Address)

(City, State, ZIP Code)

CSD 1181

Cal. -Page 328



California (S.D.) App. C

CSD 1182 [08/01/91]
Name. Ahin_ TUVh No. LD. No.

lLJ
UNITEI) DTATUS RAKDUPTCT COURT

5oVThN DiTICT 0F CAILFORNIA

s40 ?FMt atg 'Oa S-N-26, Se Dip, Ca~ia KIM-=

BANT.-KRCY NO.

soc sotlt I. ,:tw

NOTICE OF MOTION FOR I
TO:

You are herewith served with the attached Motion by

for:

IL
and any accompanying declarations.

If you object to the Court granting the relief requested in the Motion:

1. YOU ARE REQUIRED to obtain a hearing date and time from the appropriate
Courtroom Deputy for the judge assigned to this bankruptcy case. If a Chapter 7, L
11, or 12 case, determine which deputy to call by looking at the Bankruptcy Case
No. in the above caption of this notice. If the case number is followed by the it
letter(s): Li

- M - call (619) 557-6019 - DEPARTMENT ONE
- LM - call (619) 557-6594 - DEPARTMENT TWO
- H - call (619) 557-6018 - DEPARTMENT THREE
- B - call (619) 557-5157 - DEPARTMENT FOUR

For ALL Chapter 13 cases, call (619) 557-5955.

2. WITHIN TWENTY-EIGHT (28)1 DAYS FROM THE DATE OF Li
SERVICE OF THE MOTION, you are further required to serve a copy of your
DECLARATION IN OPPOSITION TO MOTION and separate REQUEST a
AND NOTICE OF HEARING [Local Form CSD 11842] upon the undersigned 7
moving party, together with any opposing papers. The opposing declaration shall
be signed and

CSD 1182 [Continued on Page 21 7
1If you were served by mail, you have three (3) additional days to take the above-

stated actions.
2You may obtain Local Form CSD 1184 from the office of the Clerk of the U.S.

Bankruptcy Court.

Cal.-Page 329 1
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California (S.D.) App. C

CSD 1182 (Page 2) [08/01/91]

verified in the manner prescribed by Federal Rule of Bankruptcy Procedure 9011,
and the declaration shall:

a. identify the interest of the opposing party, and

L ' b. state, with particularity, the grounds for the opposition.

3. YOU MUST file the original and one copy of the Declaration and Request and § \

Notice of Hearing with proof of service with the Clerk of the U.S. Bankruptcy
Court at 940 Front Street, Room 5-N-26, San Diego, California 92189-0020, no
later than the next business day following the date of service.

IF YOU FAIL TO SERVE YOUR 'DECLARATION IN OPPOSITION TO
INTENDED ACTION' AND" REQUEST AND NOTICE OF HEARING' within
the 28-day1 period provided by this notice, NO HEARING SHALL TAKE PLACE,
you shall lose your opportunity for hearing, and the debtor or trustee may proceed to
take the intended action.

DATED:

L Attorney for Moving Party

K 1 CERTIFICATE OF SERVICE
L

I, the undersigned whose address appears below, certify:

K 'That I am, and at all times hereinafter mentioned was, more than 18 years of age;

That on day of - , 19-, I served a true copy of the within NOTICE
OF MOTION by [describe here mode of service]

on the following persons [set forth name and address of each person served] and as
LI checked below:

In CbI *. 11. 12 | In Cb p13cm d -0 In0 Ch1 1mbmdS0-445 |

UNTT= STAM ThUSMU orborWW
Dvar~tof Jod= HAR.Y W. I=. TRL59M DAVID L SDTION
101 Wa BYed, Su 440 Pug Oef. B= 571 PW O0 Bo JIllE

Kt SaS D. CA 22101 So D~o. CA S2112 SW D.CA 9212

I certify under penalty of pejury that the foregoing is true and correct.

Executed on __-
(Date) (Typed Name and Signature)

Ls
(Address)

L. (City, State, ZIP Code)

CSD 1182

l

Cal.-Page 330
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California (S.D.) App. C Lif
CSD 1184 (Page 2) [03/04/91]

'CERTIFICATE OF SERVICE
I, the undersigned whose address apper below, certify:
That I. am, and at all times hereinafter mntioned was, more than 18 years of age;
That on - day of 1, I serve a true Copy of the withinRQEST AN N''OTICE OF ''EARING and the following pleadings [describe) '

by [describe here mode of service],

on the follwg pss [set forth name and address of each person served] and aschecked .below:. , 17 1l, , l , fr n 0e

UN[ SW?= ThU5 or bwet or hquw.
Dqiu oe Jm HARRY W. 1M. TRUTM DAYW L SK=CN101 Wag Bnedwu, &zu 440 P~ Offi Box 671 PM Ofm= Box 121USSu Da CA 92101 Su Die CA V212 Su D., CA 9211t

I certify under penalty of perjury that the foregoing is true and correct.

,, (Date) . (Typed Name and Signature)

(Address)-

(City, State, ZIP Code)

CSD 1184

Cal. -Page 335
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CSD 1185 [08/01/91]
NAdo, a T VWO~ No. & LD. No,

L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

SOLMMM. DMMtCT OF CALRN~iU
940 Foea d i R -N-2X, Sea D.,, Cadu Na

lo~~~~~~e ~~B 
A)}>T£Y NO.

R .NO.

Mom Pa

NOTICE OF FILING OF A MOTION FOR RELIEF FROM AUTOMATICSTAY
TO THE ABOVE NAMED RESPONDENT(S)1:

YOU ARE HEREBY NOTIFIED that a Motion for Relief from the
Automatic Stay provided by § 362 of the Bankruptcy Code has been filed. If you
object to the Court granting relief from the automatic stay as requested in the Motion,YOU MUST, WITHIN 112 DAYS FOLLOWING THE DATE OF SERVICEOF THIS NOTICE OF MOTION ON YOU:
1. Obtain a hearing date and time from the appropriate Courtroom Deputy for thejudge assigned to this bankruptcy case. If a Chapter 7, 11, or 12 case, determinewhich deputy to call by looking at the Bankruptcy Case No. in the above captionof this notice. If the case number contains the letter(s):

- M - call (619) 557-6019 - DEPARTMENT ONE- LM - call (619) 557-6594 - DEPARTMENT TWO- H - call (619) 557-6018 - DEPARTMENT THREE- B - call (619) 557-5157 - DEPARTMENT FOURFor ALL Chapter 13 cases, call (619) 557-5955.
'Bankruptcy Local Rule 4001-2, printed on the reverse side, governs service of thisnotice.
2If you were served by mail, you have three (3) additional days to take the above-stated actions. Instructions for the Respondent and the date of service of this noticeindicated in the Certificate of Service are printed on the reverse side.
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2. File with the undersigned Clerk of the Bankruptcy Court, at the address shown v
above, the original and one copy of:

(a) a 'DECLARATION IN OPPOSITION TO THE MOTION 2; and
(b) a separate 'REQUEST AND NOTICE OF HEARING ON MOTION,'

using Form CSD 1186 of this Court (this form must be obtained from the Office of the r
undersigned Clerk);,,

3. Serve 'acopy of both documents on the [Attorney for the] Moving Party named in
the upper left band corner.

4. Serve a copy of both documents on each of the additional parties as required by
Bankruptcy Lcal Rule 4001-3.

IF YOU FAIL TO FILE WITH THE CLERK AND SERVE ON THE K
MOVING "PARTY YOUR REQUEST FOR HEARING AND THE
DECLARATION IN OPPOSITION TO MOTION WlHIN THE 11-DAY2

PERIOD PROIDED BY ,THIS MOTION, TEE COURT MAY GRANT THE
MOVING PARTY RELIEF FROM THE AUTOMATIC STAY WITHOUT
FURTHER HNOICE TO YOU OR A EARING.

Dated Barry K. IAnder, Clerk r
By: , Deputy Clerk

ALL PLEADINGS RELATED TO THIS PARTICULAR RS ACTION
MUST CONTAIN THE ABOVE CAPTION

LJ
CSD 1185 (RECEIPT NO. - [Continued on Page 2]

Li

Li
LJ
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California (S.D.)
CSD 1185 (Page 2) [08/01/91]App. 

CI. ALL PLEADINGS RELATED TO TI A IUA SATOMTST CONTAIN THEL ABOVE CA TION.PARTICULAR RS ACTION
L 

2. INSTRUCTIONS TO RESPONDENT: If you file a 'Declaration inOpposition to the Motion,' it must be signed by the respondent under oath; and
(1) identify the interest of the Respondent in the property;

L, 
(2) state with particularity the grounds for the opposition; and(3) if respondent is the debtor or the trustee, state the provable value of theproperty specified in the Motion and the amount of equity which would berealited by the debtor after deduction of all encumbrances R

3. INSTRUCTIONS T MOVINGPRY Bankrupc oaRue402provides that: '(a) A motion for stay relief shall:'(1) name, as respondents, the debtor, the trustee, and other entities entitledto receive notice of default or notice of sale under applicable non-
L 

bankruptcy law governing foreclosure of real or personal property which isthe subject of the motion, or the agents for such parties;
7' 

'(2) state with Particularity the relief or order sought, and the grounds for
g ~~~~~~~~~~~such relief or order,'(3) state the status of any pending foreclosure or repossession;'(4) if the basis of the motion is lack of equity or adequate protection, andvalue is relevant, state by declaration the provable value of the subject

7 
property and the amount of any known encumbrances. The declaration

L 
shall also contain a statement as to the competency of the declarant andthe foundation for any opinion therein; and

'(5) if the motion is brought for cause, state by declaration or other verifiedpleading the specific facts that constitute such cause.ue 
'(b) Failure to set forth the information required by this rule may begrounds for denial of the relief requssted
'(c) The moving party shall serve the motion, together with Local FormCSD 185 Not: new form num ber), NOTICE OF FILING OF AMOTION FOR RELLEF FROM AtTOMATIC STAY, as set forthin Appendix C, on the parties named in Bankruptcy Local Rule

400 1-2(a)(1) above. In a chapter ilor 12 case, a copy of the motionshall also be served on the United States Trustee.'(d) The proof of service shall be filed with'the clerk no later than thenest business day following the date of service.'
~~ = = = = = = = T = = = _ 2 = = = 2 2~~= = = l = __ _-= = = -== =

[The below Certification of Service must accompany the Notioe of Motion
printed on the reverse and say motion for entry of a default order pursuant

7 ~~ ~~~to Bankruptcy LocaJ Rule 4001-6.1
L 

CERTIFICATE OF SERVICEI, the undersigned whose address appears below, certify:That I am, and at all times hereinafter mentioned was, more than 18 years of age;That on - [DATE OF SERVICE'], I served a true copy of the withinNOTICE OF FILING OF A MOTION FOR RELIEF FROM AUTOMATIC STAYtogether with a copy of the Motion for Relief from Stay and [describe any other
by [describe mode of service]:

Ths DATE OF SERVICE commences the time period for responding to Motion.
L

Cal.-Page 338
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Colorado 
Form K

INSTRUCTIONS TO MOVANT

By way of example, if the movant mails the notice on the first day of the month, theCourt action date is 18 days later, on the 19th day of the month. Since the hearingrequest date must not be less than 11 days from the date of service, plus three days formailing, objections may be filed through the 15th day of the month. The Court actiondate is thus not less than four days f~olowing the hearing request date. Cl
Attach Certificate of Service to this notice when filing wviththe Court. The Certificateof Service, ho wever, need not be mailed to all parties receiving' notic~e.
Failure to follow thses and otherprpcedural instructions required by Local Rule 23may result ini the denal of yur applic~tion. i

Suggested Form L. Notice of Hring, PrqltninaryHearing, or Entry of rOrder.

UNITED STATES EANkARIPTCY COURTFOR THE DISTRICT OFOLORAIDO

In re:

Debtors.

Applicant, B;nkruptcy Case No.

P~~~~~~vs. .LJ , 1, 14'\ " 1
Respondent.

Al~~~~~~~~~~Z

NOTICE OF HEARING, PRELIMINARY HEARING, OR ENTRY OF ORDER

YOU ARE HEREBY NOTIFIED that a - copy of which is attachedhereto, has been filed with this Court. a c ol w
If you desire to oppose this MOTION youare lREQUIRED TO FILE WITHTHIS COURT AND SERVE upon - attorney.,whose address is - , awritten RESPONSE TO THE MOTION on or before - IF YOU FAIL TO DO LJSO, AN ORDER GRANTING THE MOTION WILL BE ENTERED.YOU ARE HEREBY NOTIFIED that in the vent you do timely file and serve aRESPONSE TO THEMTIN a HEARING 'ON THE MOTION (or that aPRELIMINARY HEARING ON THE MOTION) has been set for-ato'clock -. m., in Courtroom , ,.

-Bradford L. Bolton, Clerk

ByDate of Issuance 
Deputy Clerk

U.S. Bankruptcy Court
1845 Sherman Street, Fourth Floor

Denver, Colorado 80203

Colo. -Page 38 K
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Iowa (N.D.) Local Rule 23 L
L 2. All motions for continuance are expected to be filed as promptly as possible

after a party or counsel learns of a conflict or other event necessitating the motion for
continuance.

3. A motion for continuance shall not be granted by the mere agreement of

counsel.
4. The person requesting the continuance shall have the responsibility of con-

tacting all opposing counsel for purposes of advising opposing counsel of the fact that

_- -a motion for continuance is to be filed and for purposes of ascertaining whether
opposing counsel will consent to the motion for continuance.

,> - - \*J5. All motions for continuance shall be in writing and shall set out with specific-

ity the grounds which necessitate the continuance. In addition, counsel shall make a

professional statement that all opposing counsel have been contacted about the con-

- tinuance, or, that opposing counsel could not be consulted about the continuance and

what efforts were made to reach opposing counsel, and whether any opposing counsel
are resisting the motion for continuance.

LI - 16. In the case of resisted motions for continuance, the movant shall contact the

court's scheduling clerk to determine a time when a hearing may be held on the

Cl ~motion for continuance (which hearing will normallyl be a telephonic hearing).

Motions for continuance shall be served upon all opposing counsel or parties, if pro se,

and shalilcontain in the motion for continuance a notice as to the date and time of the

hearing and an indication as to whether the heanng will be telephonic or an in court

ft -hearing. If the hearing is to be a telephonic hearing, it shall be the responsibility of

the movant to determine from the court whose responsibility it is to set up the

telephonic hearing.
7. If a motion for continuance (whether resisted or unresisted) is filed within 10

L g '. days of the hearing date, counsel shall not only file a written motion but shall also
telephonically advise the court's scheduling clerk that the motion is being filed.

8. This rule *Will be strictly enforced. Any motion forcontinuance which is filed

L, and is not in compliance with this rule will be summarily denied.

Local Rule 23. Motions for Relief from Stay.

A. Entry of Agreed Orders. Agreed orders for relief may be entered without
hearing under the following circumstances. The motion must be presented with an

alm agreed order (or with signature(s) indicating no objection). The debtor(s) or debtor(s)

attorney, trustee, (and, in a Chapter 11 case, the attorney for the unsecured creditors'
committee, or if none, the chairperson of the Unsecured Creditors' Committee and U.

S. trustee) must sign the order stating their agreement or lack of opposition. Such

r orders must be limited to relief from the stay and shall not recognize the validity of

any lien, title to any property or the validity or amount of any indebtedness for any
purpose except relief from the stay. All other motions must follow the procedure set

forth below, including all such motions in Chapter 11 cases if there is not an

F -L .unsecured creditors' committee willing to waive objection.
- ~~~~~~~~~~~B.' Contents of the Motil ao 'Aie -ihuta reed Order.

1. The motion shall contain a short and plain statement of the alleged facts

that are grounds for relief-, mere statement of the statutory grounds for relief is

7 insufficient.
2. If 'cause' other than lack of adequate protection is alleged, the motion

must explain the 'cause'.

L, Iowa-Page 23
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Iowa (N.D.) 
Local Rule 23

3. If lack of equity is an issue, the motion must state the movant's estima-,tion of value. 
the Ruotses 23ma

4~ lf~ te mtio seks,;~ieffro te say q~pocedto foreclose ,on asecurity 
estateormog cetigpiesrtage 0 ~~~~ the oethfollo6wingmust be' eto the motion:&

a. All notes or otherrobligations secured by the prop'et. '* , . S .b. All-security documents involved (includ evidenng of prection).i.gj '. , f ' he security document are paiarly volu ous they may bets.omitted from the motion provided'theis a statement in the otion to thateffect and :the documentsare ixchd with co l pior to te hearingPursuant to Local Rule 12.
d. Attachment of the documents to te motion shallbel consideredcompliance with Local Ruile 12 regaing exchangig the I xhibits if themov antgives notice in the mot iozor ,by way'of separatdcument hat the L.movant is relying upon the attacteniof the idouments acomince withLocal Rule 1 2., Failure 'to ~ttziely ,olbject~ heitodcijwfte tah| Ments into evidenceshAll resxult in theWadmi iR

4~~~~~~~~~~~~ I! o II ii1l ''' I ' LW , 0, >1~ F ., 't!,5. The. motioh must include a notice that any party opposing the motionmust timelyTile and serve an answer at least5 days prior to the date set for thepreliminry hearing on relief frm stay.
C. Answer, Required. T"he cort myrfs to bea'r~ap osection to a motionfor relief from the stay or maydefault at earing unless an answeror other objection is fild 'and is served on the inovant at least 5 das before the dateset for hearing. An answer or objection must contain the followit--

1. If valuation of property is an issue, the answer must state the estimation Fof value asserted by the respondent. Local Rule 24 regarding valuation hearingsshall be applicable to the valuation dispute atL relief fromstay. Io dipt at th li. erngo eiffo2. If the party intends ,to dipute the 'existencelidity, signature, effect, or trany other aspect of tihe-notes or security do ents by these rules tb beattached to the motion for relief from te stay,0 hse objecions mustbestatedwith specificity. I I i 13. If the party proposes to offer adequate protection,, it must state with Jspecificity the adequate protection that it offers 'to' provide ifperdic paymentsare proposed, the specific 'amounts and intervals (if applicable) must be stated ora formula must be set, forth to determine the aiion't of the payments; if substi- K: tute liens are proposed; a descrption of the proposed co'llateral must be' set forthas well as valuation allegations (such as those described ove). other indu'ita- -ble equivalents are inolved, the allegations must bie eqally scific.-
D. Service of PleadinWs in , 362 Motionsi
1. The following entities must receive service: -

a. Chapter 7 cases-The debtor(s), debtor(s) attorney, trustee, and U. S. K
b. Chapter 11 cases-The debtor(s), debtor(s) attorney, trustee (if any), the10 largest unsecured creditors (or the unsecured creditors' committee and its

Iowa-Page 24
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L ~~~~~Iowa (N.D.) Local Rule 24

-- ~~-> ~ attorney if such a committee has been designated by the U. S. trustee) and U. S.

c. Chapter 12 cases-The debtor(s), debtor(s) attorney, trustee, and U. S.

- ~~~~trustee.
F ~~~~~~~~~d. Chapter 13 cases-The debtor(s), debtor(s) attorney, trustee, and the U.

S. trustee.

2. Attention is directed to Local Bankruptcy Rule 9.D. which deals with the

effect upon the time limits of § 362(e) of a failure to properly serveamoinfrelf
V ( ~~~~~~from stay.

E. Relief from Stay by Default. Any default order granting the motion for

relief from stay for failure to file a timely answer will not be granted prior to the date

L. ~~~~~~set for the preliminary hearing. The preliminary hearing will not go forward and to

the extent the preliminary hearing may be set as a telephonic hearing no telephonic

2 Iowa (N.D.) Local Rllle 24~~~~I I

notice will l- given to opposing counsel that the default has been entered.
F. Procedure for Motions Timely Controserted.

1. If the motion is timely and properly answered by the opposing party, the

initial hearing will in most cases be a telephonic preliminary hearing. At the prelimi-

K ~~~~~~~nary hearing the following matters will be considered.
a. Estimation of the length of the final hearing.
b. A determination if there is a reasonable likelihood that the party oppos-

r ,ing relief from such stay will prevail atthe final hearing.

L c. The method to be used to value collateral if valuation is in dispute.
cs. Setting a date for the finalihearinaog

* the exte. The entering of such other orders as may be appropriate.

L 2. Notice of the final hearing and other matters which may result from the
preliminary hearing wil only be given tolmovant and those parties who timely filed

answers to mova~nt's motion.

Local Rule 24. Valuation Hearings.
The following procedure shall be applicable to all valuation hearings held in the

F----abankruptcy court. This includes valuation' hearings for purposes of determining
allowed secured claims pursuant to h 5is of the Bankruptcy Code.

-. n1. The parties to the valuation dispute shall each file their appraisals) with the

L' bankruptcy court, and serve a copy of the appraisal upon other parties to the dispute,

L trustee, if any, and U. S. trustee, at least 7 days prior to the valuation hearing. There

shall be attached to each appraisal the following affidavits:

a) An affidavit signed by the appraiser, attorney for the party offering the

L. tappraisal or some other knowlndgeable person which sets forth the qualifications

of the appraiser, recites the appraiser has appraised the property and the value is

set forth in the appraisal. To the extent the appraiser sets forth his qualifica-

L L tions in the written appraisaln it be necessary to duplicate that iforma-

tion in the agdavit. The affidavit may also set forth any other or further
information which either party feels is of value to the court in ruling upon the
valuation issue.

b) A separate affidavit signed by the attorney for the party offering the

appraisal which certifies to the court that the party has made every reasonable

attempt to meet with the opposing counsel and resolve any differences over
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Iowa (N.D.) Admin. Order 113 : ,
7. AU upper case (capital letters).

8. THE CLERK WILL NOT ACCEPT AN ORIGINAL PETITION FOR 7FILING WITHOUT A PROPERLY PREPARED MATRIX
ACCOMPANYING THE PETITION. I

ORDERED June 2,1992 . X

, .jC11 0 Iowa Department of Revenue & Finance

Cedar Rapids IA 52401

Montgomery Ward
Crossroads Shopping CenterWaterloo SIA 50701 I[

Sears Roebuck.
Merle Hay PlazaDes Moines IA 50309

Small iness Administration
373 Collins Road NE
Cedar Rapids IA 52402

Zaes Jewoelry a
Crossroads Shopping Center -
Waterloo IA 50701 L

Office of the U. S. Trustee
67 The Center, Box 47
425 Second Street SE
Cedar Rapids IA 52401 F
U.S. Attorney (SBA)

425 Second Street SE
Cedar Rapids IA 52401

Administrative Order113. to Exemptions.

IT IS ORDERED that effective October 1, 1992, the following procedure shalgovern objections to exemptions filed by an part

;~~~~~~~~~~~~~ ~ y 950 ThetCenter

Iowa-Page 32.7
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Iowa (N.D.) Admin. Order 113

F -. fi 1. The party filing the objection to exemption shall serve a copy of the objec-
tion, together with a notice of the debtor's right to file a resistance to the objection,
upon the debtor(s), debtor's attorney, trustee (if the trustee is not the objector) and V5
US. Trustee, and promptly thereafter file a certificate of service. The notice shall
; advise the debtor that he or she will have 20 days in which to file a resistance wit the

LO - ! Clerk of the Bankruptcy Court and to make appropriate service of the resistance. The
notice shall also advise that if a timely resistance is not filed, an order will enter
sustaining the objection to exemptions.

2. Upon the expiration of the time for filing a resistance to the objection to
exemptions, the objecting party shall have the responsibility to do one of the
following-

a. If the debtor has not filed a timely resistance to the objection the objector
shall submit a proposed order sustaining the objection to exemptions. A submission of
such an order shall constitute a certification by the objector or his/her attorney that

* r ¢ the objector has not been served with a timely filed resistance and that it is now
appropriate for the Court to enter an order sustaining the objection to exemptions.

b. If a timely resistance to the objection has been filed, the objector has the
responsibility to so advise the Clerk's Office and to request that the matter be set for
hearing.

DONE AND ORDERED this 17th day of September, 1992.

L .

(~~~~~~~~~~~~~~~~~~~~ C

L¢- ~ ~ ~ ~ ~ ~ ~ ~~~~~Iw -Paea2.



Iowa (N.D.) Admin. Order 113

UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF IOWA

iNRE CHAPTER (complete)
BANKR TCY NO.

.(complete) (complete) ;

Debtor(s).

a"~ s, 'NOTICE of Objection to Exemptions

by. (complete)
(ne of objector)

TO: (complete)

NOTICE IS HEREBY GIVEN that the trustee/creditor (complete) has
filed an objection to exemptions.

NOTICE IS FURTHER GIVEN that resistance to the objection, if any, shall be filed 7
with the Clerk of Bankruptcy Court, P. O. Box 74890, Cedar Rapids IA 52407, with a L
copy to Attorney for Objector, Trustee, and U. S. Trustee, addresses below, within 20

i days from the date of this Notice.

NOTICE IS FURTHER GIVEN that if resistance is filed it will be set for hearing. If
no resistance is filed, an order wil enter sustaining the objection to exemptions.

- * - \- The undersigned certifies a copy of this Notice was mailed to the parties named this 9 7

DATED (complete) Note: (Filing attorney is the one who I
signs this notice)

(filing attorney signature & PIN #)
ATTORNEY FOR DEBTOR ATTORNEY FOR MOVANT
(complete name and address) Name: (complete) L

Address: (complete) -

Phone #: (complete) | 7

U. S. Trustee Trustee: L
Suite 675-The Center (complete, if the objector is not the
425 2nd St. S.E. trustee) V

us - - Cedar Rapids IA 52401 Li

[The text continues on the next printed page.]
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Maryland 
Rule 19

lot, or for the property as a 'whole if sold in bulk, together with an affidavit to theeffect that the auctioneer has not been paid, and will not pay, directly or indirectly,j - I ; anything for employing or for aiding to employ the auctioneer to make such sale, andLthat no payments have been made, or will be made by, the auctioneer, in connectionwith such sale, except those set forth in detail in said bill or statement.(e) Reports of Sale. 'All bankruptcy trustees, debtors-in-possession, and Chap-ter 12 or 13 debtors who have conducted a sale of property of the estate for which. j A. ~~~~~~notice is required sal promptly upon the settlement or closing of the sale, file aReport of Sale, containing at least the following data and documents unless it isimpracticable: gross sale price; administrative expenses paid~or sought (itemized);commissions or fees owed or paid to brokers, realtors, or other agents; settlementsheets, if any, and, if not clearly reflected in the foregoing, a full accounting of thegross sale proceeds, indicating the location and custody of all proceeds not previouslyapproved for disbursement. The documents described in subdivision (e) of this Ruleshall be included in the report of a public sale.
Rule 17. Compensation of Debtor in Chapter 11.i (a) Unless otherwise ordered by the Court, the rate of compensation paid to anindividual debtor, to members of a partnership, or to an officer or director of acorporation after the filing of the petition shall not exceed the rate of compensationpaid to those persons ninety (90) days prior to the filing of the petition.Lo, (b) Within twenty (20) days after the date of filing of the petition, the debtorshall file a statement containing the following information:

(1) the name of the debtor, if an individual, or the members of the partner-ship, or the officers and directors of the corporation, -and any other insiders,specifying the position and duties of each;
t (2) the rate of compensation paid to each ninety (90) days prior to and atthe time of the filing of the petition; and(3) the rate of compensation of each as of the time the statement is filed.

Rule 18. Chapter 11 Tally.
The tally of ballots in Chapter 11 cases shall be filed with the! Clerk no later thanthe third business day prior to the -confirmation hearing. It shall substantially con-form to the format prescribed by the Court and available from the Clerk.

L; Rule 19. Notices. Technica Requirements.
(a) Measuring Period. Except where the Bankruptcy Rules specificallyrequire a different time, all notices prepared by the debtor, creditors, official commit-L - tees, or any other party in interest tobe transmitted to other parties in interest shalla ,~. give the recipient of the notice~ not less t twenty (20) days from the date ofcompletion of serviceo file an oection to t on contemplated to be taken in thenoie ness otherwise odrdb h oit(b) Content. n'l addition to the informakion equired to be given with respectto specific kinds of notice, all notices shall contih ifflcient information to enable a(party in interest to makle a, reasonably well-inf~~edcso as to whether to objectto the action prooednt 

advise parties in 'interest as towhere they must file jections nd by whln;lthat the action may be authorizedwithout futer oder or notice if no objections arelt0fled4 that te Court may conduct ahearing or deter ine the matter without a heing, in t discretion, regardls ofwhether any objections are filed; fiht l objecons must contain a complete specifica-

Md.-Page 11
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Maryland Rule 19 F
tion of the factual and legal grounds upon which they are based; that parties in
interest with questions may contact the party giving notice or its attorney. No notice

B given shall compel an objecting party to attend a court hearing in support of the
Objection. The address and'thi telephone number of the party to be contacted must F
appear pn theftace of the notice.

(c) IObiectins.b If an objection is filed, the objecting party shall set forth in its LJ
objection or inmfan accompanying memorandum of fact'and law such authority upon
which, it ielies for its 'objection e nd shl certify the mailing of the objection and, if
F St r applic~ble,, memoradum to the oppsing p arty or paries and their counseL Within
ten (10) dayt of-the date indicated on th'ece te of service, the noticing party may
file aresponsive memoran dum. Parties may appe affidavits aind verified documents
to the#ebireoranda.

(dtl) Sie, !Notices. Notices of prvate sale mst include: '
thel '0 a Jprais t.edW vau -1fth 'r, . . , is alS,

(i1)~ <"the appraised, yvalue of theasset being sold if anappraisl has been
perfolmed, the date of the appraisaltand theFname and address'Rof the 'appraiser,

* ,(2) if no appai a bn, performedFthe scheduled vlue of the asset
proposedt~bsold;
(3) the purchaser's identity;

j (4) the relationship, if any, between the purchaser and any party in inter-
est; and I I l ! I ! L I , L

('¢5) all considerton paid 'and to be paid by the purchaser and the terms of
payment n. ofruz;i 1<l! 'l CT '',

(Ce) DiDsclosure Saleof S C~rgesL 'Unlless inclded' in the notice of sale, the
following mynot be lpd fm i estate' in conection with the sale of -t
estate property " lf k5'' S''f~l''r ' 'Fq'0" 1 'i

(1) points, loan ongination fees' lo'an enabling fees, or other charges to L
enable *thelbuyer to pbtainim ancing for the purchase of property of the estate;
and [

(2) documentary stamps, transfer taxes, or recorng fees. K
(f) Sales Authtrized. Sales sball bedeemed antomatically authorized upon I

expirationl oftheenotice period o wttei objections hve been filed with the Clerk.
Any party in interest may ruest a rtification by the Clerk that no objections to
the notice have been filed, for w~ich a certcion fee shall"be charged I L

(g)- Transmission lof Nos. A party transmitting a notice shall obtain a
duplicate label 'matrix, Ifrom t' ClerilAl'ijstee, Iebtor or committee's reasonable
expenses of' transmitting nobceY (p[sae,9tationery, reproducing charges) shall be

a~ lloale'a a gp

alloabl asadmnisratve epene caim~upn aplication _therpfor. Where a party
transmits a notice, thepryhl ner gt o~ the completion of service conspic-
UOUsly on.4fie face of th oie il~i~of such transmission shall be fled with
the Clerk, 'within 'five (5 ay p~1to, ~ndic4 ing the parties noticed, and
the date and m''anner" oftasi~ uhnti~ce. k_

(1) -LimidT'ion of' Noi-a4er Uess ptherwise diirected by the
* ~~~~~Court, in 'Chi~ter 7 ~beca toFederal"Ruie' of Bankruptcy7

Procedure 200q(h) may b nyto creditors whose claims% have been [ •L

filed and to itoeceioln tilprtdt iecais
(2) Limiaino N eP*pts41 Subject to1any speszific or admrinis-

trati~ve order['ntre byt ug~ignicreuem tsna designated t
* Chapter XI sse, ~vhe4 ~ m~ii~ ar~ ~p~ined', and creditors exceedL

thry(0) in9me, ~u~ l rlaeo property, approval
C24a~ F~iF ~[Frr~~~~~~~~~~~~~~~~~~~~~F

_"4 "4i'~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~



L ~~~~MarylandRue4

(2) In contested matters, a motion for abstention Pursuant, to 28 U.S.C.S1334(c) shall be filed within thirty (30) days from the date indcated on thecertificate of service on the Pleading initiating the contested matter.
(b) Core and Non-Core Matters.

(1) Ruding That Action is Core or Non-Core. Prior to trial a party maymove for a ruling that an adversary proceeding, is core or non-core. The Court* ~~~~~shall ordinarily, allow adverse 'Parties fourteen (14) days from the service of themotion to file responses. The filing of such a motion shall 'not postpone any timeperiods'unless so stipulated by the parties or ordered by the Court. At any timebefore the conclusion of a hearing on the merits, all parties to a proceeding mayfie§ consent2to the entry of a final order by the Court under 28 U.S.C.
(2) Record and Issues on Objections to Proposed Findings of Fact or Con-clusions Of Lawv. When a Party has objected to proposed findings or conclusionsPursuant to Federal Rule of Bankruptcy Procedure 9033(b), for the purpose ofpreparing the record and identifying the issues for the District Court, the partiesshal fllo te poceure st forth in Federal Rule of Bankruptcy Procedures8006by reaing he bjetio(s) as an appeal. The bankruptcyjug may orderL the designated extract supplm ented.

Rule 4l MOtions Practice.
(a) Requirement of Written Motion. All motions must be in writing and filedwith the- Court, unless made during a hearing or trial. If time does not permitthfiling of ,a written motion, the Court may, in its discretion, waive this requirement.(b) Procedure for Motions Other Than Motions for Relief from Stay and ToAvoid Lien.

(1) All motions shall state with particularity the grounds therefor and shallset forth the relief or order sought. Supplementing Local Rule 3 as to movingparties, responding Parties shall file with the Court at the time of filing aresponse a proposed 'order which shall set forth the requested disposition.(2) Copies Ofal motions must be served upon all'adverse parties, theircounsel, and all persons as required by FederalI Rule of Bankruptcy Procedure9013 and in the' mannier required by Federal Rule of Bankruptcy Procedure 9014if a contested matter, There shall be filed with 'each motion a brief memorandumof fact and law entitling the movant to the relief claimed or a statement that nomemorandum shall be" filed and that the movant shall rely solely upon the motion
-- ~~~~(3) Parties may file with or append to their motion and memorandum or totheir responsive pleading and opposing memorandum such supporting affdavitsor documents as would establish the elements of entitlement to the relief soughtE ~~~~~~~or the denial thereof.

(4) Any responsive pleading and memorandum in oppositio n to the motionL ~~~~~~~shall be filied within fourteen (14) days from the date' of service of said motion.(5) Except as otherwise provided in the Bankruptcy Code and FederalRules of Bankruptcy Procedure, or except as otherwise ordered by the Court, allmotions may be decided on the pleadings and memoranda filed. Where themotion has been decided on the Pleadings, the Clerk will notify parties of thedecision.

L ~~~~~~~~~~~Md. -Page 17
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Maryland Rule 41

(6) In Chapter 11 cases, motions to assume or reject an executory contract
or unexpired lease, in addition to the other parties to the contract or lease, shall
be served on the U.S. Trustee, on all committees or their counsel, if any, or the
ten (10) largest unsecured creditors from debtor's list filed pursuant to Federal
Rule of Bankruptcy Procedure 1007(d) if there is no unsecured creditors' com-
mittee, on those requesting potice uoder Federal Rule of Bankziptcy Procedure [22002(i), and on sred creditors.,

(c) Procedurefor Motions Seeking 'Relief From St
6i) Issuance' and Service of Order Directing ourse of Proceedings.

(A)~ In all 11 U.S.C. 362(d) moiion prceig,all motion papers
shall bear a certificationv 1 of s terv' mpicei o no ss arties in, accordance
with Federal Rules of Bart rdcad 70p4 sa l se0o(a)(1). The Court
otheoClerksh hreupon' iu m o o Icourse of proceeding S 1
an d notice of haring Thatfoied antie 12 see oy the moving
party, or,, th ie n all respnent ith e the entities

r ei Ir ou!n'se+ l av ,ll t ht

eified in Federal erle 1f U.S C.0§(a)
(B) Within five (5) daysater cpl e tion f ser the order and

notice, the mo or s ertify service

(2) ,Responses ito M`ti Is for Relieff. ,,' -y I
(A) IT e p oobjectiong requin by the orde ing the

course of p e in hal, unssot e fi ed b u, Cinclude a t J
Id tt twith Fed-

er o o) a set forth all defenses .7

(B) Npirespopse peedbefiledbythe pter'12 tr.istee or the Chapter13.rst6 ani suc, ~rutee fnmda rsoden in the, motion, shall be

1 tru t if .a e as 1td j1l & ,.f

deemed ds msedfrom the r with.utl, e n.eessity o .requesti

(d) Proceedings Upon Motdor To Auogd Lien Under 11 U.S.C. .f522(f).
(1) Issuane aindSerpT Pice of Order Dire ting course of Proceedings.

(A pn the filing of A -motion prpce igunder 11 U.S'.C. §i 522(f),
the Co!~r 4 tkie Clerk sbal thereupon issuel an order directigcus of

proce~ig, tat hall! state] b date uipon whiich the motion was filed. Within
eight (id o~he dai, f th~is, order, the moving party shall serve a copy of
this 0re, 3oethrw II the ~motion, on 4,te, respon' ent(s),, counsel for
respon e~() adte te if appicabli, ~ini the manner #rovided by
Federal R1 oPrcde704.'

mo~~thh,,,m91nghI or for of seceof -the order and

(2) Reponse~o M1 Tioso Avoid Lien.'

(A) 'A T, ~sOnsive pleading or objection pursuant to 'the order
directing coas ifoe~ding must be filed with the, Court -within thirty (30)

days after~~) the dae& 9~ rder directing course of proceeding, and it must be Lsered 'nt ~ ovan~ adcuslfr th movant. If a responsive pleading is

~,Md-~Page 18
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North Carolina (E.D.) Form 1

Form 1. Notice of Motion and Certificate of Service.

UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF NORTH CAROLINA

IN THE MA7TER OF: CASE NO.-
* J ; SS NO.

ID NO.
- ~~~~~~~~~~~~CHAPTE:DEBTOR(S) H

7OTICE OF MOTION

CERTIFICATE OF SERVICE -.
r . TO: THE DEBTOR(S), ATTORNEY FOR TI DEBTOR(S), TRUSTEE AND OTHERPARTIES IN INTEREST

NOTICE IS HEREBY GIVEN of the Motion to (nature of motion) filed msimultaneously herewith by _(moing party) in the above captoned casedn

FURTHER NOTICE IS HEREBY GIVEN that if you fail to respond or otherwise plead orrequest a bearing in writing within days from the data of this notim the relief rm tedin the motion may be ranted without further hearing or notice; and
FURTHER NOTICE IS HEREBY GIVEN that if a response and a request for a hearing isfiled by the debtor(s), trustee, or other parties in interest named herein in writing within the

time minicated, a hArid will be conducted an the motion and response thereto at a date, time
and place to be later set by this Court ani all interested parties will bnotified accordingly.

DATE OF NOTICE (must be ame date of service)

(Movant's Name and Address)
CERTIFICATION OF SERVICE

I, ._, _ . of__ _________________ Of certifr-L That I am, and at anlltimes hereinafter mentioned was, more than eighteen (18) years of age;
That on the day of_ __ 19_ I served copies of the foregoing motion andnotice of motion on [include ad (ee)]

by (describe here the mode of service)

I certify under penalty of peury that the foregoing is true and correct

Dat'

N.C.-Page 26
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Ohio (N.D.) Rule 4:0.7

have no force or effect in law other than certification of the contents of the Bank- -
ruptcy Clerk's records regarding notice and lack of filed objections.

Rule 4:0.8. Motion Procedure. 0
(a) Submission of Motions. LL

(1) Motions, in geneial, shall be submitted and determined upon the
motion papers referred to hereinafter. The movant or party opposing the motion
may request a hearing on matters requd by Bankruptcy Rule or statute to be
heard.

(2) The moving party shll serve and file with the motion a brief written a
statement of reasons in support of the motion and a jist of the authorities on
which movant relies. If the motion requires the consideration of facts not appear-
ing of record, movant shall also serve and file copies of all photographs and,
documentary evidence which movant intends to present in support of the motion
in addition to the affidavits required or permitted by the Federal Rules of Civil
Procedure.'

(3) No motion or repo'nse thereto, including written argument and cited
authorities, shall exceed'twenty! (20) pages in length, exclusive of appendices,
unless the party has first sought and obtained leave of Court.

1 (4) The motion filed with r heCourt shall be accompanied by-'

'I '1 (A) a p roof of service indicating the dateiand manner of service and -
the parties served; and -

(B) a notice to all persons entitled to notice, that the respondent has
iv l ten (10) days, or suchhother time as fixed by Bankruptcy Rule or statute or as

the Court may order, after service to file and serve a response or a request for 5
a hearing and that if a response or request is not timely filed with the Court
and served upon movant, the Court may grant the relief requested in the
motion without a hearing.

(5) Each, party, opposing the motion shall serve and file a brief written
statement of reasons in opposition to the motion and a list of the authorities on :
which respondentrelie If te motion requires the consideration of facts not .
appearing of record, respondent shall also serve and file copies of all documentary .
evidence and photograp which respondent intends to submit in opposition to
the motion in addition to te affidavits reqired or permitted by the Federal
Rules of Civil Procedure.

(6) If a response is not timely filed with the Court and served upon movant,
the movant may submit a proposed order to the Court.

(7) Motions pursuant to 11 U.S.C. S 362(d).'

(A) A motion for relief from the stay shall be served on the debtor, the G L
debtor's counsel the trustee, the trustee's counsel if appointed, any official
committees and their counsel if appointed. and, if applicable, upon any other
parties asserting an interest in the property.

(B) If applicable, the motion shall state the names and purported
interests of all patties known, or discoverable upon reasonable investigation, -

who claim an interest in the property in question, and shall identify the 7
property, and state the amount of the outstanding indebtedness and the fair -zI4A
market value of the property. The motion shall be accompanied by a legible
and complete COpy, of all relevant loan and security agreements and evidence

Ohio-Page 6.4
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L . ¢ Ohio (S.D.) 
Rule 6.1* ~ ~ ~ "u oie ftehearingo;, issue notice of the on the motion to the appropriate parties as provided in(c) The motion for relief from stay shall be accompanied by a statement thatany responsive filing or memorandum shall be filed within twenty (20) days from the

date of service of motion unless otherwise provided for by the court, and that a failureto file a response and accompanying memorandum on a timely basis may be cause for
the court to grant the motion as filed without further notice.(d) Any response to such motion shall state with particularity the reasons that
the motion is opposed and, if appropriate, make a specific offer of adequateprotection.

(e) Upon the filing of a motion for relief from stay, the court shall issue an order, Providing that a hearing shall be held, fixing a day for the filing of any responsiverL. -~~~~~~~~~~~~ Providingayfr 
h flngo ayrepnsvpleading to the motion, Providing that the stay shall be continued pending the

hearing, and providing that the hearing will not be held should a responsive pleadingnot be filed. 
a(f) Any party failing to file a timely responsive pleading shall be deemed not toOppose the motion. If the motion is unopposed, the movant shall present an ordergranting the relief at or prior to the hearing, with a recitation that no responsivepleading was received as provided in LBR 6.0(d). 

eIf the movant fails to present the appropriate order, the court may enter its ownorder disposing of the motion or setting the matter for further hearing to consider
* . . . ;appropriate relief including imposition of sanctions.(g) Any party may request a Preliminary hearing on the motion, which requestmay be included in the motion, supported by a memorandum providing the groundsfor the request. The request shall be made in writing, shall be filed with the court andshall be served by the requesting party upon all parties entitled to notice pursuant toLB¢R 5.0(a). Any such request shall be filed not later than ten (10) days after entry ofthe order setting the final hearing.

(h) A motion for relief from stay shall be filed separately from and not com-bined in the same pleading with any other request for relief. fn
Rule 6.1. Use of Cash Collateral and Obtaining Credit.(a) Any motion or agreed order filed under Fed. R. Bankr. P. 4001(b) (use ofcash collateral) or 4001(c) (obtaining credit) shall contain:

(1) a description of the cash collateral to be used, sold or leased, or collat-eral affected by the credit to be obtained, b .- -(2) a description of the interest claimed by any other entity in the cash
collateral, or interests held in collateral affected by the credit to be obtained,t(3) the reasons for which the debtor seeks authorization to use, sell or lease
the cash collateral, or has need for credit;(4) a description of any method or proposal by which the interests of anyother entity in the cash collateral or collateral affected by the credit may beprotected, and

(5) photocopies of all documents by which the interest of any other entity
in the cash collateral or collateral affected by the credit to be obtained wascreated or perfected, or, if any of those documents are unavailable, the reason for
the unavailability. The debtor shall make its best effort to obtain and file anydocuments which are unavailable as soon as possible after the motion is filed.

Ohio-Page 35
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1. Definition. A 'Motion' is a request for relief which may not be Q
obtained by a Notice or an Application and necessitates notice and an opportu

2. Appoirearity. Use of a Motion is proper in all instances where a Notice

or an Application is iaPpropriate' and where the Code or Rules mandates its

usage. B.R. 9013.
1 3. ,Content. AlAl Motiotsshall contain:

(a) SqL pecic references to ,Code Sectionsand elements upon wich (
movarit' relies 

am fclian

obr Identefication of the property at issue, the amount of claim and

proposed valuatio nPc' ,,,jsbsl,be provided

(c opies of appraisalssand supportig doue tshal e prI de

' with' te MWotion to all interestei prtes, b not filed witle Court

Failure to provide adequate iformation may r`esu~ltn the denial of the Motion.

regardless of whether an objection is filed. '

4. roposed Order. All Motions, except those enumerated hereinbelow,

'shall be accompa~ie by a propsed Order on a separate document. The proposed

Oder shall 'ubsa.i byo 't submitting attorney and set forth sufficient

'information to properly identiy the relief granted and the effect of the esecution

of the Orkr. The tpaty' submitting the Order shall be responsible'for its accuracy.

Metions for wic n Order s not be required are:

- Motions to Conrtall chapters 
n

Niotioki o ~ scatn-t
_I MoS filed in the main cam

5 e. prvht e mov Isall file the ion and await receipt of a file-

stamped copy'n of ly Mptiobeforei sterving the Motiononall interested parties,

as qtermined1[fy aiihe forvant Saidng, Moternativelyp Motio n shall bIthqe days of

receipt from th~ Cqurt. The UST need give no notice in matter pursuant to B.R.

beeipa~teb 
shall beut. seve wih

2002(a) r ~ rac

7. O or i fA Motions shall contain the following state-

-. MOPPO 
W the feec eacoanebyhefeesblst

* ment within the body affording interested parties an opportunity to object to the

re rtief Servdfo a he iting S ravy th M s request that a

harfing bse ofn *wthe netaalbe Court Dickecot.:

Atten t , iofal jIo'nare herynotif ethat yo ihave 15 days from the date of filing

ofthis Mtionto flel ar weritebynobeto to the requested relief or said relief shall

be graztedby the Couirt-

-~ ~~Ti 15 peio -ineludtes thrze 3w ays effectuaedfomalnprvddiBL

'ASl l M! til t Md

7 Fees.. U Sec .Ca

c_-i3nsto Compel Abandonep t
Motions to Withdraw the, Reference shal be accompanied b h e salse

- - ~~~~~in the appe idix to'i U.S.C. Sec. 1930.shlfiea
8. Afidait, IfService Within 5 days of service, the movantshlfien

~ldait f~ $rv'e wth te Curtwhich shall contain: I

-< (a Te'name andaresfth interested parties served

--- (b) [The date ~~service was effectuated

Okla. -Page 34
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col.eus;

Oregon

017-2 Final Report 
Rule 1017-2L <. , 5wLBR 

2015 6 applies.

,.w; OR 3C*Is Expend d ~1O19 Convert CasesRule 1O19-.q f 341(a) Meeting oie* L2R0 0 2,app2 3 N o tic e s
Rule 1019S.. M otice(.

.~~~~~~rse, ayCreio

Acopy of all motions to convert a case shall be served On the UST, debtor, any

than th a et e o|mi t e n h i

L g ih e ir re s p e c tiv e a tto r n e y s in th a t c a s e , n o la te rF- - > .Rule 1019.3, Final ReportLBR 20156 applie and Account.- Rule 1019....4 Cl~~ai m3s and Applications for Post-petition
ExpensesLBR 2016 applies.

F- -* 2002. NoticesRule 2002-1,~ ~ ~ ~~~~eric, nRule2002..1 Persons Responsible for Giving Notice.(a) General. The lr hl ev l o~
Provided in this Rule. e lrhl ev l oies specified in BR 2002 except as(b) h a p e r C ae s , N o tic e s re q u .ire d b y B R s 20 0 2 (a )(2 ), (3 ) a d ( ) s a l b
served by the rqetn~ry xetad()salbany trus requTestlerg harlnty ehcep the clerk shall generally serve such notices for

a n y t r u s t e . h e c l e k s h a l ltnt, ow v r s er v a0 1 t r s e ' n o t i c e i f a t r u s t e e c o m -
plet d LB : (1 waspre a~~ Jpurs ant o~ R 0016(c) or (2) con tj s e to tid

the space provided on such LBF (e.g. for a descripto or Wm textO~ Outsid
requiredj by BR 2002(a)(7) shall be served inacor cewt oBr 20laat6n.Noce

c)Cater 9 and ii Casesn( 1 ) G n e r a i T h e a p p lic a n t , , o o i i g p r y h l e v l
notices niot seiial eno rmvng Or requestigpry hl ev l

BR& 200 ~ menioed in this subsection, xetfrtoeseie
B~ 02(a)(1), (a)(8), (d)(1), (f0(1), (0(2)ptfoandos 

speifid)i
(2) PrOP~0 ntpro., 

fa 
2)pnd f)or)

K ~ ~ ~ ~~ ~~~moiidplan 
shall 'serv th notices AfdfeduiP bya lna otice rqired Pln The ponen(A) BRs 20020)(dby BR 3 17(a) (using-LBF No.~ toete with the documents required(B) R8

2 02( )(6) (b)2), (d)'(6) and (d)(7), together w ith the docu
ments required by BR ~3017(d) (sn B o r ) n(C) BR 00 (4)7) forfi al ng BF1161155)a;service Of the Notie o Co fr t (u ng L F N . 1 9 )

(d) C )a e BR C 0 2a )() orfialco mnpueizgt~ioln a~ppliication fied Prior t
rq d)in Ch pe 2 Css The proponent of a plan, p l~ , o

reusigparty, shall serve all notices except' foahs Pefli int Br. mving~ or
motions. (0() 02,((),((5), and (0(6). LBR 4004 applies to hardshipzca~gBRs 02(. 2 and (3). The clrtsahnosev 

e notice. eq-ed--
if a trustee complete LBF: 

s1 
a rpr usat to ndinR trO-6() o (2

Ore. -Pag 22 10-()O 2



Oregon ucRule 2002-2

contains text outside the space provided on such LBF (eg., for a description or

explanation). Parties filing compensation applications under BR 2002(a)(7) shall use

LBF No. 1314 if the request is filed after the confirmation hearing. LBR 3015-3(a)

applies in the event attachments to the plan are filed. LBR 4900 applies to hardship

;' ~Adischarge motions. L

Rule 2002-2. Form of Notice. .
,-- - (a) General.

(1) LBFs. LBR 1001-6 applies.

(2) Non-LBF Form. Any 'notice of intent' to take proposed action

wherei an LBF does not exst (except for compensation applications covered by l

LBR 2016) may be single spaced, begin one inch from the top of the page, and

shall substantially conform to the following,

UNITED STATES BANKRUPTCY COURT -

FOR THE DISTRICTI OF OREGON

In re
/ Case No.( - ) .-

/ IInsert iname(s), found 
^

on petition.) NOTICE OF INTENT TO .

_et.tion.) [DESCRIPTION OF PROPOSED ACTION] -

Debtor(s).

| The (debtor, trustee, etc. proposes to take the following action:

V [Insert a brief descption of the proposed action and the reasons therefore; a sum-

mary of the effect; names of insiders to the transaction; and, if applicable, other

* information required by this Rule.].

[If notice pertains to a motion or application] The (motion, application, etc.) may be

inspected at the office of the clerk at the address shown below or at the office of the

undersigned.-C

YOU ARE NOTIFIED that unless within twenty (20) days [but see LBR 2002-2(e)X

- - of the mailing date of this notice you file a written objection to it, and set forth the --

* specific grounds for such objection and your relation to the case, with the Clerk of -

Court at [insert the mailing address for the office in Portland or Eugene, whichever is :. L

| administering the case] and mail a copy to tinsert name, address and phone number of

rproposingthe action], the undersigned will proceed to take the proposed action

or apply for a court order if required without further notice or a hearing.

(Signature) (OSB No.)

[PRINT OR TYPE NAMEl
- v {A~~~~~~~~~['TONOEY FOR ' ,TRUSTEE EI C.]-

-_ 
.

,

Ore. -Page 23
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Oregon 
Rule 4001-3

L 3022. Final Decree
A chapter II Final Report shall be filed by the debtor (except the trustee shall file

the Final Report if one has been appointed to administer the case after confirmation)
' - using LBF No. 1195 within one hundred twenty (120) days after entry of the confir-

mation order. Filing such report indicates the estate has been fully administered and a
final decree may be entered.

4001. Relief from Automatic Stay; Use of Cash Collateral; ObtainingCredit; Agreements
Rule 4001-1. Procedures for Filing Motions.LBR 9014 also applies.

Rule 4001-2. Non-Judicial Relief from Automatic Stay in Chapter 7Cases,.
(a) Requests. An entity in a chapter 7 case claiming an interest in property ofthe estate or property in the possession of the debtor or trustee may request non-

judicial relief from the automatic stay of § 362 following the procedure set forth in
LBtF No. 715.

(b) Objections. Objections to a request for non-judicial relief from the auto-
matic stay, unlessimade at the meeting of creditors held pursuant to § 341(a), shall be
in writing with a copy simultaneously served on the debtor, trustee, moving creditor,
and their respective attorneys. If the trustee receives a timely objection from thedebtor, the trustee shall not grant non-judicial relief or consider repetitive ruests by
the same creditor unless the debtor withdraws such objection in writing.(c) Effect of Non-Judicial Relief. After LBF No. 750 has been properly exe-
cuted, the non-judicial relief so granted shall constitute a termination of the stay of an
act against such property under § 362(a). LBF No. 750 does not need to be filed with
the clerk to make such relief effective. The trustee shall not be deemed to have
abandoned any interest in the property, or have waived any other rights as to the
property by completing LBF No. 750. Any non-exempt equity in such property
remaining after disposition shall inure to the benefit of the estate and any exemptequity shall inure to the benefit of the debtor.
Rule 4001-3. Motion for Relief from Stay.(a) General. Motions for relief from the automatic stay shall not be combined
with any other motion or alternative relief request. § 362; BRa 4001, 9013 and 9014;
and LBRs 4001 and 9014 apply.

(b) Motion Content, Notice of Motion, and Responses. All motions for relief
from the automatic stay, and responses thereto, shll conform to the requirements Of
LBF No. 720.50. In chapter 9, 11 and 12 cases the Notice of Motion and Responseshall conform to the requirements of LBF No. 1124. In chapter 7 and 13 cases the
Notice of Motion and Response shall conform to the requirements of LBFs No. 720
and No. 721.(c) Sanctions for an Improper Notice of Heari. The cout may re to
consider any response to a Motion For Relief From Stay filed in a chapter 7 or 13 l

case, or se other sanctions, if a complete Notice of Hearing (using LBF No. 721)is not simultaneously filed with such response.

Ore.-Page 41
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Oregon 
Form 720 lm

Form 719. Attorneys I 524(c) Declaration Accompanying Reaffirmation

Agreement.
UNATED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF OREGON

In re ' Case No.

ATTORNEY'S §524(c)

I DECLARATION ACCOTAPANYING
ION AGREEMENT

Debtor(s). 

o

The undersigned declares that he/she represented the debtor(s) during the course

of negotiating the attached reaffirmation agreement between debtor(s) and

and that the reaffirmation agreement either. (1) involves a

consumer debt secured by real property, or (2) represents a fully informed and

voluntary agreement by the debtor(s) and does not impose an undue hardship on the

debtor(s) or a dependent of the debtor(s).

DATED:

Attorney or Debtor(s) OSB#

I~~~~ 
L.

Print Name, Address and Phone No.

Form 720. Notice of Motion for Relief from Automatic Stay in a Chapter

7 or 13 Case.

UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF OREGON

In re Case No.

NOTICE OF MOTION FOR RELIEF

" FROM AUTOMATIC STAYIN A, CHAPTER 7/

Debtor(s).

you are notified a motion was filed on bebulf of the moving party,

for the relief from the automatic stay protecting the debtor(s) and debtor's property,

asprovided by 11 USC § 362. A copy of the motion is attached-

Omre-Page 107
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*/ 
720The moving party's attorney's (or moving party, if no attorney) name andaddress are ---- Pry fn tony ae nIfDyou WSH TO REIST themotion, YOU SHALL, WrTHW 14 DAYS OF

MAILI~q DAE SOWNBELOW, FILE WITH the Bankruptcy Court
a. A written response;

L -, ~~~~~~~ANDL ~~~~~~b. A fully completedi notice of a HEARING (conformning to Local Form 721(7 1-copied on the back) GIVING tedate, time addre Of hearing [THISINFORMATION MUST BEOBTAI FROM THE CLERK'S OFFICEContents of Response. A response shall state the facts upon which relief from the |automtic tay is resisted.Failure to Respond OR 'nail Proper Notice of Hearing.I o alt ieETE
a timely response OR proper Notice of Hearing, then: fil EI ERa. The court mnay sigfn an ex parteoresbitdythmongpt,granting relief from the automatic stay, order, submitted by the mov

ORb. The automatic stay will expire under the terms of 11 USC § 362(e) 30 days
\after the 'notion- was originally filed. 

S 6(e 0dy
CLERK, U.S. BANKRUPTCY COURT I'[NOTE: if Case No. begins with a *3mail to 1001 S.W. 5th Avenue, No. 900,Portlfand, Oregn 97204/(503) 326-2231,.ORai tos P.o. bein with a ' 6' -tenmail to P.O. Box 135,Eugene, Oregon97440/(503) 465-6448)certify that on coisof both the above Notice, ANDteMtowrL ~~~~~niailed tothe Debtor(s), Trustee, U.S. Trsethee faycm~e Mtin welee

Pursuant to 11 USC § 705, and their respecutie, atto ernes.USi n t ie a Party f B Noit) e
L .

Signature of Moving Party or Attorney'( N* Form 720.50. Relief from Automatic Stay Pnocdur
RELE FROM AUTOMATIC STAY PROCEDURESj

Filing Fee and Motion-The correct filing fee shall be paid, and a writtenmotion shall be filed which states.bePdadawitnC 
I1a. The Present balance owing to the moving Party excluding anyprecomputed interest or other u-nearned chargnyb. The date upon which the debt was inaurdj

C. Whether the moving Party holds a security Interest or lien upon the
Ore.-Page 108



Form 4A
Pennsylvania (W.D.)

Form 4A. Notice of Hearing With Response Ddline.

UNITED STATES BANI&RUPTCY" COURT

FOR THE WESTERN DISTRICT OF PENNsYLVIA 
id

IN RE BANKRUPTCY NO. _7

Debtors CHAPTER NO. (3j
MovanteQ~ an'V. Movant MOTION NO- r_-_ _

V. ~~~~~~~~~Rule 9013.4 ¶ 6(a)

Respondent

NOTICE OF HEARING
WITH RESPONSE DEADLINE

ON MOTION OF (NAME OF MOVANT)

FOR 
.

TO T1HE RESODN(:
You are hereby notified that the above Movant seeks an order affectig your.f rights or property. r s
You are frther notified to serve (in duplicate) a written response to the attached

Motio'n upon, the undersigned which the undersigned must receive on or before

,,....., (seventeen 17) calendar days after the date of this Notice). If you fail

to timely -respond, the Motion will be granted by tecutb eal ihu

hearing. See Local Bankruptcy Rule 9013.4.

You should take this to your lawyer at once.L

th your writen response (in duplicate) is timely served, the undersigned will file

the Motion and'all Responses with the Clerk of the Bankruptcy courtanahern
wil behel On .. t,,___-m efoe Jdgein Court Room

l(address) OnlY a limited time of 15 minutes is being provided on L
the calendar. No witnesses be heard. If there is a isue of fact, an evidentidY

not timely serve a written response. Clerk. ,

Date of Mailing or other service:

Attorney for Movant/Applicant:

(Signature) C , ,

(Typed Name,)

(Address)'

(Telephone and PA Attorney ID. No.)

Pa.-Page 96 j
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'Penmylvania (W.D.) 
o¢11 : -- - ~ ~~~~~~~~~~~~~~~~~~~~~~~~~~Form 4B I

* =q > on 1111 }iponde~~~~~~~~~~~~~~~~~~~~~~nts. |
Movant must serve this Notice and a coPY Of the motion on all RespondetMova t mu t srve nlythe otic on all redtors andother parties in interest aand when required by applicable bankruptcy rules.

Form 4B. Notice of Hearing With Response Deadline.
"SUNITED STATES BANKRUPTCY COURT;. FOR THE WESTERN DISTRICT OF PENNSYLVANIA

IN RE

BANKRUPTCY NO._ ___Debtors 
N .____

: C .Movant CHAPTER NO. . _ ___MOTION NO..____V. 
Filed under Loc Bankr.l

Respondent Rule 9013.4 ¶ 6(b)Respondent.

NOTICE OF HEARING
WITH RESPONSE DEADLINE-F ON MOTION OF (NAME OF MOVANT)

- < , ~~FOR

TO THE RESPONDENT(S):
You are hereby notified that the above Movant seeks an order affecting yourrights or property.
You are further notified to serve (in duplicate) a written response to the attachedMotion', upon the undersigned which the undersigned must receive on or before19- (sveneen(17) clna daysafe the date of this Notice). If you fail

7 ~~ ~~~~~~~~to timely respond, the Motion may be granted and a judgment entered against you bythe court at the hearing. See, Local Bankruptcy Rule 9013.4.
You should take this to Your lawyer at once.C ~~~~~~~~~~~With or without Your written response (in duplicate), the undersigned will timelyfile the Motion and all Responses with the Clerk of the Bankruptcy Court. A hearingwill be held on . at .-- m before Judge in Court Room(address). Only a limited time of 15 minutes is being Providedon the calendar. ~NO itnese wl be heard. If there is an issue of fact, an eintiaryhearing will be scheduled at a later date by the~ Clerk. eie

- -

.
y ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~I

Pa. -Page 97
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(9) Entities on whom the 
court has ordered notice

(b) Except for matters 
governed by BLR 4001 

and pleadings that 
do

not require notice and hearingq, the movant shall include

conspicuously on the front piage of the pleading this

statement:

statmIF YOU.WANT 
A HEARING, YOU MUST REQUEST ONE IN

/ WRITING, AND YOU MUST 
RESPOND SPECIFICALLY 

TOEACH

I PARAGRAPH OF THIS PLEADING. YOU MUST FILE YOUR T

v RESPONSE WITH THE CLERK OF THE BANKRUPTCY COURT

. t WIT$INlTWENTY lDAYS FROM THE DATE- YOU WERE SERVED

: AND GIVE A COPY TO THE PERSON WHO SENT YOU THE

_NOTICE;lOTHERWISE, 
THE COURT MAY TREAT THE PLEADING

\AS, mOPPOSED AND iGRANT u-THE RELIEF.

IF A PARTY REQUESTS EMERGENCY CONSIDERATION, THE

COURTi MAYTACT EXPEDITIOUSLY ON THE MATTER. IF THE

COURT ALLOWS A SHORTER RESPONSE TIME THAN TWENTY

DAYS., YOU MUST RESPOND WITHIN THAT TIME. IF THE

COURT SETS'AN EMERGENCY HEARING BEFORE THE RESPONSE

TIME tWI, EXPIRE, ONLY ATENDACE AT THE HEARING IS

NECESSARY TO PRESERVE YOUR RIGHTS. IF AN EMERGENCY

HEARING IS NOT SET, YOU MUST RESPOND BEFORE THE

RESPONSE TIME EXPIRES.

If a hearing has been 
set on the matter by 

theCour't, movant shall

include conspicuously 
on the front page of 

the pleading:

HEARING HAS BEEN SET ON THIS MOTION FOR -

(c) Certificate of service. 
Pleadings shall contain 

a certificate

of service in compliance with BLR 1001(h) and a list

specifidally setting 
forth the name, address, and status of

each party served, and identifying each party under the

categories enumerated 
in (a)(l) - (a)(9). The certificate

shall state that all parties entitled 
to notice have been

,4- N~eWserved&' 1''1,1 AS

D. re(d) If there is ant order, limiting the 
parties to whom notice 

must

>' \ be given, or if there is an order limiting the time for

parties to respond, 
the certificate of 

service shall state 
the

entry ,date and enough substance -of the 
order so that the

existence of and compliance 
with it may be determined 

from the

certificate of service.

(e) Mailing labels.- When 
the rules allow notice 

to be given to

the otier parties-in-interest 
by a person other than the

clerk, on three days notice, 
the clerk will furnish 

mailing

labels reproduced 
from the master mailing 

list kept by the

clerk. These labels may be 
used to give the notices 

required

6-.'3A by FRBP 2002.

-28-
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Texas (E.D.)

(B) Nobce to Parties ~~Rule 18
a B) Notic e s tay prion 

ersvll m to esetn rle
automaic Sty p r 0 of I U .S.C. 362 shall include the followi ug notice:Ionsof n 1 'erst " m tio s rquetin reieffrom theFILED~ WIH 

OR REQUEST FOR IEARQIJG MUST BE
UNITrD STATES BANK~RUPTCY CLERK211 W. EGS,_Tjf01L ~ ~ ~ ~~YETEXA~S 

75 FLOO
"UNLESS W R rr'EN OBJEC TION OR RE U S F R R AHRIN , I THIS WIflT~j (1)AY IN C uIy OF MAILING TIME,
FRO M T}~ DA ON S o IN T ECERTIFI qCA~ O E V C

ANRETHE COURS MOTIO SHALL~ BE DE~E1~M TO BE NOF SEVIC
A4 T THiE CON R MYENTER AN ORDER WI0oy AE UEARNSTAY HAS LIFTED ~ CT.N THA~ EAUO~
* L VOtiOns which fail to nc deti ac o it n sh l oe e m d e cet S e

Section (I), hereafter 
t cldthsamniosal 

m
( Objection to Reif)r Stay.~ amto

arit o m atic sta y is file d u n d er § 36 2 (d ), a y p r y 0 ~ s n h o i n m y f l

Wratns8 lWer or other respon se may bet ppsn hemto
* ~~~inclus5ive of ma~iling iesev d ) Uwithi ntt5 da Mtion8 Where a C )te esos

teo e wif t hi 15dys from the date shown in the certir± Is nof Pr operon the d andt
toh if satay th e moion shllb treated as uncontested At the end of thirty (30) days,

party see -grelief shall then receieacutodrcnigthatmtc* lifting of the stay prOiso 
ivof cort362.rStE) ahearing

8wl When an e~Is timely filed to a Pending motiontolf

* sta y, a h e a zi n g w~ Ill b e i nm e d ia te ly s c h e d ile d in c o m p lia n c w ith 6 . th e lift ~

V t~~~puiptcyrlclerk shall serve a written notice on all 
3at62i.ntrst h s hal ae beenk

Pr p ryreflect~ed in the certificate o evc ta h d t h oi n t itsa ,i
aop(Fiace with Local Court Rule 21 (B).temtor (F) Reques~~~ for Continun ,e.(1) When a request ismaefrcniuceoaMotion for relief from stay, thisf courtineuathe ofola scheduled haigo(a) A written motion, vith proper certificate of servie, must befie

with the bankruPtC clerk Which st u pcfc! h esn o h

r eq ueste delay of proce ij, M otios fort 
bpfc ly t e re ccsor p .

nied by Proposed orders adohr(earin m to Prc ice thi coniP with General Order 8'7-ae~curge'f cotiuanes of ascheduled hearing is soughtonsl r
Mncuired tfleontrqs 

whenever possible;h honslr
rerdt1o aPPear on the date ofotheer, 

ad cohe
the ourthas eendocketd which cniu 

5 /g henOrder 
of

lon~inus~te harin~g ie.
Texas-Page
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Tenessee (.D.)

Appendis B. [Notice of Aearing and Pretrial Order-.1

UPTYCOURTFOTH

IN THE UNIE 
SEER11'rYFO H

MIDDLE DISTRICT OF TilNNES

IN RE:
CASE' NO.

Debtor, 
JUDGE

Movarit,CHPE7

VS. 
' 

..
'1

Respondent.

NOTICE OF H1EARING AND PREIL ORDER

YOU AnE HEREBY NOT FEDTHAT A I EL N SEY FEARIGO

THE MOTION FRBELIEF FROM THE STAY HAS BEEN SET,0 F RORD-r

f ~~~~THE MOTIN OR CUSTOMS- I-IOU

AT O'CLOCK -M., IN ROOM - -IUTM OSE
7 'BOD

AT.__~~~~~ FIEE AANWER to the mnotionl at least seven (7)

WAY, NASHVULF-, ANANSF > AN ANSWER to the m ~A~wRt h

BBSpONDENT SHALL FL OFL

odaYt Before the pre taysall be deemed a statement of no oPp to the

dasbfore threliefifro Y t he arst g. Fh A IL R T FL ASER t the

In the event a fdina hearing is neceSSary, a final hearing will be scheduled by the

cOUNSEL FOR ALL PARTIES ARE ORDEIED to confer with all opposing

cor at a~ efr the preliminM 
hehearing

co15,iat least seven (7 asbeoete rlDin~ erin,. together prepareain

writig and file with the Court flO, leps tan ' orS pirTo h rliin

heariflg, a JOINTDCIM 
'catoe REIASTEEN 

cntl

ing the following*
FOR MOVANT

ry of each causef thefausets) o

I. A brief statement of the theory of each cause of actinpOrtaof the f""as) of

2. A riefsum~mary of mnavalt'Sa conltent, of fa t hin fuppo t sCne

action and the evidence to be relied upon to eabliSh each of the facts contende

FOR RESPONDENT

1. A brief statementof the defense(s) includiDg the theofach dfense

2. A brief sl um may of respondent's conteition of ati cup ornofthendd

dbrie5 ndtef einctob rl Ieuonto establish, each of the fact" oie~

FOR ALL PARTIES,

--- In addition, the PR EJ STATEMN uis to include the followinf|

1. A statement of all admitted or uncontested facts.

Tenn.-page 28.7
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Tennesee 
(W.D.)

Form 6. ChaPter 13 Order and Notice of Hearing.
UNITED STATES BANRRUPTCy FORWESTERN DISTR ~ OF CONUREE THE

Li 
QnCa No._ __L.. 

, ' _ Debtor(s) 
Chapter 13

ORDER AND NOTICE OFHEARING COINED Wrnj RELATEDAND OF AIN C
ORDERS WT EAERE FORM, MANNER AND SERVING OF NOTICE

A 
having been filed by

on ,seeking

IT IS ORDERED AND NOTICE IS HEREBY GrVEN THAT:
w.C, .(- 1. The hearing to consider theP'n $ha~~~~~ll be held 0on _19_atUnited States Bankruptcy Co 'clck ieL.. 

_____ _ - -., Tennessee.
At the time of the hearingtime b oral announcmet ofy the continued or adjourned datoan timetwithout further writtezj notice. c o tn e or aj u ed a e a d ti

2. Within five (5) days of recipt of this2002,f07,913rre04,teooing 
parigrtytrn herein ShaW give proper notice of thefore oing hear ng b tr nsmttjng,, serving, or m ailing by fav 4a ss m ail,Postage Prepaid, a copy Of this Order and Notice to the following entities:

-> ~~The Moving Party herein (or attorney for moigpry thn hee()d safr
sevice shall file a certificate of service with then BanruptcinCourte a3) days after

th.akuty or lr, cet

notice of this Order, motion, or application

BY THE COURT

* .- UN~~~WITED STtfl5 BA .f UP-JUG

DATE.__ _

Tean.-Page 53PI 1 - C.V 0 1 g~ C S k. BogEh . .. us
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71 Texas (E.D.) Rule 14

Rule 14. Summons.
Adversary Complaints. Summons shall be prepared by parties or their counsel

and issued by the clerk. Upon the filing of an adversary complaint, the moving party
shall furnish the original complaint and the original summons and one copy of the -

summons for each defendant (Summons, forms are available in; and may be requested
from;, the office of t ie clerk.) The moving party shall provide a cover sheet indicating
the names of the parties to the proceeding, and their counsel if known. A certificate of . -,
s ervice Hall be .filed in complianc6'with Local ule'15. In addition, two sets of

* mailing labels shall be provided in compliance with Local Rule 11(A)(5).' Unless
otherwise requested by filing anentry of appearance and request for notices, only
those parties provided on the labels shall receive notice.'

SIn all parti~ul, summons, notice a nd service shall be governed
Rule 7004 hand all parties shall comply p e -cpwit e m

Rule 15. Certificate of Service Requi.ed .

Rule 16. Presiding Person for Creditors Meetings.
Pursuant to Bankruptcy 2003(b)(), the' court designates the following persons to

preside at creditors 'meetings:

(A) in Chapter 7 cases, the interim tustee; ,
(B) in Chapter 11 cases, the estate administrator; and
(C) in Chapter 13 cases, the Chapter 13 trustee. -

In the event these persons are not available, the clerk or the clerk's designee shall
preside.

Nothing contained in this rule shall be construed as a limitation on the power of T
creditors to elect a presiding officer in conformity with Rule 2003(b)(1).

IV. COURT PROCEDURES Ar.

Rule 17. General Motion Practice.,
I. Motions-Requirements for Filing.

A. A motion shall comply with Rule 9, Local Court Rules, U.S. Bankruptcy
Court, Eastern District of Texas.

B. A motion must be signed by an attorney for movant. The signature of . -. ,

the attorney constitutes a certificate by the attorney that he has read the motion,
that there are good grounds to support it, and that it is not interposed for delay.

C. A motion shall bear a title which describes the specific relief sought. '.

D. A motion shall specify the statutory or case-law basis for the relief - a

E. A separate motion shallbe filed for ech type of, relief oUghti

F. A motion shall be accompanied by a p order which complies with
Subsetion VII of this General Order. .,.

G. A motion shall contain a certificate of service complyiing wfit Subsec- a

t HODA, herein.
H1 Unles specificaLly listed in subscton IV, hereafter, as an exception, all ; -

motions Joal include the folowing ntotice. ;j:-'.--

-. ~~~"NO HEARING WILL BE CONDUCTED ON THI MOTION ^- .X

UNLESSS A WRITTEN OBJECTION OR FREQUEST FOR HEARING IS ' ,

Texas-Page 16
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Telnessee (W.D) 
Form 6

. ~ ~ ~ ~ u e 
N....__ __ _ __

DForm 6) Chapter 7, 
_1, 

and 12 Order and Notice Of Hearing.

(APUCS T ATES BANKRUPTCY COURT FOR 12)L ; . . ~~~~~WESTERN DISTRICT OF TENNESSEE

In ree

Case No.
: - . ~~~~Debtor(s) 

Chapter ,

IT I EORDER AND NOTICE OF EEAR G COMBINED WITH RELATEDt~~~~~~R FOR ORDERS6 . . RE FORM, ~~MANNER AND SERVING OF NOTICE
(APPLICABLE TO CHATRS 7, 11 AND 12)

- . § ~~~A having been filed by
f -. . ~ ~on ,seeking

A=,* .' ; ~IT IS ORDERED AND NOTICE LS HEREBy GIVEN THAT.
1. The hearing to consider the

shall be heldon _n_ , 19, at oclock.mjtheV . t United States Bankruptcy Court, Courtroom No. -M.inthF i , _, Tennessee, BUT ONLY IF an objection tothe requested relief is filed by and served as required by Local Rule 6.
At the time of the hearing, it may be continued or adjourned from time totime by oral announcement of the continued or adjourned date and timet
without further written notice.

2. Within five (5) days of receipt of this order and pursuant to F.R.B.P. 2002,9007, 9013, or 9014, the moving party herein shall give proper notice of theforegoing hearing by transmitting, serving, or mailing by first class mailpostage prepaid, a copy of this Order and Notice to the following entities:

The moving party herein (or attorney for moving party) within three (3) daysafter servke shall file a certificate of service with the Bankruptcy CourtClerk, cerifng notice of this order, motion, or application.

Tenn.-Page 54
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Tennessee (WD.) 
Form 7

3.If no objection is filed b rnycreditor or interested pry nldn h

debtof, by the date stated above in paragraph one, the movant shall ...

promptly file a certificate in compliance with Local Rule 6 and the proposed

order on such matter with the Bankruptcy Court for entry thereof, and there

will not be a hearing conducted on the date stated in paagraph one above. -

BY THE COURT - -

as -' UNITED STA TM BANK"UPCYJ E

DATE _______E ________

Form 7. Certificate of Service.

UNITED STATES BANKRUPTCY COURT FOR THE

WESTERN DISTRICT OF TENNESSEE

In re:Pagr 55

Cas No-S

Debtors) Chapter,

'CERTIFCATE OF SERVICE i

The undersigned party, attorney for a party, or agent therefor hereby certifies :

that on this - day of _ - ,I copies of the documents Z r

identified below were mailed or hand-delivered to the parties. liste.

DOCUmxNTS SERVED,@ '~F~t

A pleading or proposed order captioned -ie y@ .

on _ , 19_-

and Notice of Hearing thereon. -

Tenn. -Page 55_
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- ~~~~~Texas (E.D.)

Rule i8s--
FIED NOE OBJECTONO REQUEST FOR HEARING IS TIME],POSED, H AND GRMC'ENT SHALLv BE DEEMED TO EUJp

POSED AD THE OURT MAY ENTER AN ORDER APP OVPI
(2 ~ ~~~~THE AGREEMENT WIOU ERIN.TER COURTRESERVES TIE RIGHTr TO SET ANY MATTER FOR HEARIN.agre Thent"eprropnotsj order shall only state that the Court approv tes

L 
~~~~~~~~~~alumezneot corgaint th mtonor approval Of stipulation or agreeinent itshal nt ontincourt findings or specifY- other relief. The motion request.

L.. 
's~~~~~~~~n approval, th stipulation and the p ro o J o d r ft e r o ei

cienlt. will be placed in suspense unt 15days harpaser, for theyae flnot oflordesaporesobvcionsg atwhhet the motion, stipulation and Proposed~cnieapproing testipulation Will be presented to the court for4. When a matter covered by the provisions of Bankrptcy Rule 4001
has been set for hearing and counsel te ec geie~A ODSOtescheuleOfo thAT hearn ato least one attorney must be Present at theopen court.,ig toannounce the term

time schedue Suorethe n D.,gedsOf 
such agreement ino p e n c o u t, S e e S u b s cti n D " A e e d O rd e r s/R e s o lu tio n O f M a tte rs S e t." )- ~ ~ ~ ~ ~ ~ ~~~-"UndeAdvse. 

ee..Areqeteab'Cut.inanmttrs,the Court has heard evidence, withheld ruling and taken the. atr ne diere
Ment, andl rsqubsbyequrteInatte 

mattersadwhere
mentand sbsequntly requests the prevailing party to pea and submit a

proposed order, cone hl rpr ad prop orderpfrthehoradn"ameto the Court with acvrlte, r re otwtfradn-- C> ~~~~~Place of the hearing, the nature oth atter eand ugravs~ nProposed or-ders with cover letter my borerm'e rdlvre ietyt h
office of the Bank 

et Wug. res unAiledj wreitu cver liecttrwll bhe-returned to counel a Jdefcent, e 6itd ihuyt

rV. COURT PROCEDURE~S
Rule 18. Motion To Lift Stav.'teauo ti YPrvsnsf11USC36

Amotion requesting relief from h uoai typovsoso 1USC 6
SHALL NOT contain a etat nSadequate protection orabandonmen -Nftions to lift or modiy the automatic stay

a requst f*- an ther typ Of relief, gave and except for
SHALL~ BE accomnpanied by proposed orders.(A) Headings for MOtiOrn, for Relief from Stay. Pteferably all Motions for

relief from the automatic stay shall be entitled as follows:r~~ AUT"MO TION OFT (Nae of Movmnt) FOR RELEF' FROMAEUTOEMATCNTAYD 
AND WAIVER OF 30-DAY HEARINGREQ~~~q~ANDREQUEST 

FOR HEARIhG IN (ylr 
t*

Beaumont or Sherman), TEX 
(TlerWhere flwtion.s contain this waiver in the heading.teCutwlwe 

osbe
schedule the preliminary hearing at telainmonth Cqurt~ wifl anyobeton i
subsequently filed in reseonseatoothatsmotion

Where motions do not contain waver..of..30-a~y-arin 
language in the heading,

* ~~~the Prelinuinazy hearing will ,be set Within 30 days from the filing date of the moation,
at the Court's convenience, wherever court is convened at that time.

Texas -Pae 2 1



[CA.PTIONl

NOTICE

['Name of Movant: is asking the

bankupty cort o ac inyourcas. ~ apes attachedexai

what_________________-w---tS 
The our tod n h. yOUR

PROPERTY AND OTHER 
RIGHTS IN YOURF BANRPC 

CSMABEIDNGERYou 5huld rad thee ap rs ~caseful an d us nte wth you

lawyer, if you have 
one. y,,tl,,. 

O1

IF YOU DONt t E T O O W 
r IS

File with the court 
a request for searing 

[Answer]. [You may sign

and date this notice 
below, and file it with the court.]

You must',4aso make 
Ba copy of your r~eque~st 

tin5Weri, [this signed

notice)] 
,' ~dsn tto ____________________

[movant's name Sand 
address]., A . >i

If you mai'l your request 
[,Answer] js~igned,,not~ice] to 

the court, you

should ,do so in time 
for it to Iget there 

before the deadline.

Ahearing will be 
held on this request 

[ONLY IF YOU FILE 
A REQUEST

FOR A HEARING 
) on ___.Nt

IF YOU DO NOT ASK FOR A HEARING, 
the court may decide 

that you

agree with the request 
and do what a

without giving you 
another chance to 

argue against it.

I OPPOSE THIS MOTION 
AND REQUEST A HEARING:

[Reasons :I

Dated: ________________, 
1993

Signature



COMMITTEE ON RULES OF PRACTICE AND PROCEDURE AGNIDA XVI
Jackson Hole, Wtyaing

OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES Septetber 13-14, 1993

WASHINGTON, D.C. 20544

ROBERT E. KEETON CHAIRMEN OF ADVISORY COMMITTEES

CHAIRMAN KENNETH F. RIPPLE
APPELLATE RULES

PETER G. MCCABE
SECRETARY EDWARD LEAVY

BANKRUPTCY RULES

L SAM C. POINTER, JR.
CIVIL RULES

WILUAM TERRELL HODGES
CRIMINAL RULES

RALPH K. WINTER, JR.

7t EVIDENCE RULES

L- August 5, 1993

TO THE ADVISORY COMMITTEE ON BANKRUPTCY RULES:

At the February 1993 meeting, the Advisory Committee decided
to defer until the September meeting consideration. of amendments
to Official Form 14 (Ballot for Accepting or Rejecting Plan). -

I enclose two alternatives for the Committee's
consideration. The first -alternative would continue the current
practice of having one form only that could be used for one plan
or for multiple plans. The instructions on the form and several
minor changes have been made for clarity. The second
alternative, which was suggested by Judge Duplantier, consists of
alternate forms (14A and 14B).

Sinc erfily,LI ~ ~ ~ ~ ~ ~ ~ ~ ~ /

, lZn N. Resnick
Reporter
Advisory Committee on

7 Bankruptcy Rules

L.
Lin



Form B 14
6190

Form 14. BALLOT FOR ACCEPTING OR, REJECTING PLAN
£ 6 xP froFxS1
[Caption as in Fonn 16A/

BALLOT FOR ACCEPTING OR REJECTING PLAN

Filed By on (date) j

>t [~g rc. plan referred to in this ballot can be confirmed by the court and thereby made binding on you if it is accepted by theholders of wo-thirds in amount and more than one-half in number of claims in each class and the holders of two-thirds inamount of equity security interests in each class voting on the plan. In the event the requisite acceptances are not obtained,tr t nevertheless confirm plan if the courtfinds that the plan accordsfair and equitable treatment to the class or Li(G l chsesecs rcyccng u a toheis ise satisfies the requirements of 5 1129(b) of the Code. To havc your vote count you mustcomplete and return this ballot.

flf holder of general claim] The undersigned, a creditor of the above-named debtor in the unpaid principal amount of $I

flf bondholder, debenture holder, or other debt security holder] The undersigned, the holder of (state unpaidprincipal amount] LiS _of [describe security] _of the above-named debtor, with
a stated maturity date of __ ,if applicablej registered in the name of

fif applicable] bearing serial number(s)

aequity security holder] The undersigned, the holder of /state number] _ shares of (describe typel
stock of the above named debtor, represented by Certificate(s) No.

,[or, held in my/our brokerage Account No. _ ______ at (name of 7broker-dealer] I ,

[Check One Box] F

U]
Accepts

1 Rejects L

the plan for the reorganization of the above-named debtor proposed by
(name of proponent] _L

and ff more than one plan is to be voted on] _

L
[ Accepts [ J yonij fl
CI Rejects voted onC +h. bopiaot 5hou~w

not corrntean 't'c. lonsuagthe plan for the reorganization of the above-named debtor proposed by L.i l * FT(name ofproponent] _ _ _ _ _ _ __3 a tv low -rils -point k
0.n4 cbove -ke.. Line.. Maeke .



Li onePI tW may bus ed Pt be o w re-

> Wc~th plais i_*1 i the fo lowg ordcr.

Ifafw . ' ,,

1. ~~~.
2.

Datod: _ _ _ _ _ _ _ _

Print or type man:

--

L (If qpro *d1 By:

A4___

Rocurn this balot on or btfore _ _ _ _ _ _ to: .,__ _

(date)(ai)

Addr___

!~~~~~~~ L

L

. e

is

. L

~~~~~~~~~COMMITrTEE NOTE

L ~~~~This form is, amended to clarify that the language

i ~~~relating to a competing plan should 
be deleted~if only one

7 ~~~plan is to be voted on.

1 L,

I L

f1



- Paim B14

-Fom r4 BALLOT FOR ACCEPTING OR REJECNG PLAN

[Caption as in Form 16A1

BALLOT FOR ACCETNG OR REJECI G PLAN
<onlJ one fla~jv Pter C'~)'

Filcd By

7h ln rerd to in thi balo be cof ,1'. * i o

The plwi referred to in4this ba/lcd can be confirmed by the cowv and thery made binding on you if it is
accpted by the hold=rr of two-thirs in amount and Pore than one-c in number of claisn in each class

dthe holders of two-this in amount of eUity security inwvrsts in each cLass voa'ng on te phni. In the
e Sit the requisite ac nce-s wae not obaine4 the outmay ne tl c conflrm the plan if the court finds
that the plan accords fair and equitable tt class or classes rv'ec~ng it and otherwise satisfies the
rquirements of § 1129(b) rof the Code. 'To have your vote count you must complete and returm this ballot.

[If holder of general clairn] The undersigned, a aeditor of the above-named debtor in the unpaid princpal
amount of S __

(If bondholder, debenir hoMlde, or othr debt secuzriy holder] The undersigned, the holder of state uwid L

pindpal amount] S of /desribe secusry]

of the above-named debtor, 1Lth a stated maturity date of ,

[if applicable] registered in the name of__

[if applicable] bearing serial number(s) I,

[If equity security holder] Ile undersig=ed, the holder of (sate number] shar

of (descwbe ty~pe] stock of the above named debtor,

represented by Certificate(s) No. [ ,or held in my/our brokerage

Account No. at [name of broker-dealer]

[Check One Box] LE

Accepts F
I Rejects

the plan for the reorganization of the above-named debtor proposed by

uname of proponent] 7

andr one plan i to be voed on]

jAocepts

3Rejects

the plan reorganzaon of the above-named debtor propod by

( of proponent] ^ .



ui acep4 Ohe faoilo ng my but mae no be cmvpletS The

ha l tie plans a a : ~~~~order.

L 1.

Dated: _

Print or typ name:

Lo gj a ]porae Iy__________

Return this ballot on or before (dat_)_. to: __(sac)
(date) (name)

Addrsw_

r7

L

Lv

K~

B



c=m B14

NNW4. BAILOT FOR ACCEPTG OR REJECMING PLAN3 Li
aj~,a sin Form 16A]Crtoe +h~o gR vooleloAJ)

BALOT FOR, ACCEPTING OR RIJECING PLANS
L

Filed By

A Xwplan rerdtoin AUballot can be confirmed by the court and twhcby made bindig on yu if it is
ocscpted= J y ffic holders of .two-c~, in and mo n o medalf in ra of clairsn each clas

and the holders of wo-thi'ds in wnount of equity secuJty irsu in each clauss vocing on the plan. In t (
evet the requisiteiaceptces are not ,obta~4 the cour mafy a One l sr o f
hat the plan accords air a d cuitable manu to the clss or clames reccnig it aF4Mot tcsces th

requirements of § 1129(b) Iof the Code. To have your vote count you must complete and return this ballot.

[If holder of general claim) The undersigne, a creditor of the above-named debtor in the unpaid princpal ] j

amount of $ . _

[If bondholder, debenatre holde, or other debt security holdeJ The undersied, the holder of [state wpaid
pincipal amount] S of (desmlbe secwityl

of the above-named debtor, with a stted m date of____
[if applicable] registered in the -name of_-_,_

[fapplicablel bearing serial number(s) I,

[If equity secuwity holder] The undersigned, the holder of (stae number] shares

of (dacribe Opel tock of the above ned debtor, :

represented by Certificate(s) No. [_ ,or held in my/our brokerage L

Account No. at Iname of broker-dealer]

1Cbzk Owc Box]

[ 1 Accepts

[ ]Rejects

thb plan for the reorganization of the above-named debtor proposed by

(name of poponent] 7

Liand_

[ 1 Accepts

[ 1 Rejeus L

the plan for.the reorganizttion of the above-named debtor proposed by
(nme of proponoa]'



L (z't ~ :. iu - ~foowg may but nee no( be c S Tie undipAd prefers

the plans _p in the fo owng order.

L1.,.

X'.

Dated: _ _ _ __ _ _ _ _

Print or type ume: _

si,(if qpvprpiate BY._______

E. E _________
Address _ __ _ _ __ _ _

Return this ballot on or before to:t_)_(by)
(date) (ae

Addressi

K.~~~~~~~~~~



COMMITTEE NOTE

Form 14 is replaced by two alternative forms. Form 14A
is to be used when only' one plan will be voted on. Form 14B
is to be used when more than one plan will be voted on. K

K
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UNITED STATES BANKRUPTCY COURT AMNDA XVII
NORTHERN DISTRICT OF CALIFORNIA Jackson Hole, Wyaning

1300 CLAY STREET September 13-14, 1993
P.O. BoX 2070

OAKLAND, CALIFORNIA 94612

Li EDWARD D. JELLEN 
TELEPHONE (415) 273-7716

(FTS) 536-771o

L
March 25, 1993

Francis F. Szczebak, Chief
Division of BankruptcyL Administrative Office
United States CourtsL Washington, D. C. 20544

Re: Amendments to Official Bankruptcy Forms

L Dear Mr. Szczebak:

I am writing to request consideration of an amendmentto Official Form 5 (Involuntary Petition). Under BankruptcyCode Section 303(b), there are five different fact patterns underwhich the petitioner or petitioners would be eligible to file aninvoluntary petition. See, Bankruptcy Code Sections
303(b)(1) - (4). Nevertheless, all of these five possibilitiesare encompassed within a single form allegation reading asfollows:

LI "Petitioner(s) are eligible to file this petition
pursuant to 11 U.S.C. §303(b)."

L There is no space on the form for the petitioner(s) toindicate whether: (1) they are three entities holding claimsagainst a debtor that has twelve qualified creditors, (2) thepetitioner is a single creditor of a debtor that has fewer thantwelve creditors, (3) the petitioner is a general partner of apartnership debtor, (4) the petitioner is a person mentioned in7 Section 303(b)(3)(B) or (5) the petitioner is a foreignLi representative under Section 303(b)(4).

7 I believe the form would be more useful and more descriptiveif it were designed to allege facts rather than a legalconclusion and if the facts alleged corresponded to an applicable7 subdivision of Section 303(b).

L Would you kindly forward this letter to the appropriate
person.

F



Francis F. Szczebak, Chief 2. March 25, 1993

Many thanks. K
Very truly urs, [

Edward Jel n
United t s Bankruptcy Judge

Eni

EDJ/lc .e/r

L.

;-

K
Lo



L- RALPH MECHAM ADMINISTRATIVE OFFICE OF THE
DIRECTOR UNITED STATES COURTS
JAMES E. MACKLJN, JR. FRANCIS F SZCZEBAKDEPUTY DIRECTOR WASHINGTON, D.C. 20544 CHIEF DIVISION OF BANKRUPTCY

April 9, 1993

Honorable Edward D. Jellen
United States Bankruptcy Court
1300 Clay Street
Post Office Box 2070
Oakland, California 94612

Re: Official Bankruptcy Form 5
Dear Judge Jellen:

Your recent letter to Francis F. Szczebak suggestingamendments to the above-referenced form has been referred tome. Pursuant to your request, I am forwarding your letter toMr. Peter G. McCabe, Secretary to the Committee on Rules of7' Practice and Procedure. Mr. McCabe will distribute your suggestionto the members of the Advisory Committee on Bankruptcy Rules and toits reporter, Professor Alan N. Resnick.

L The Advisory Committee on Bankruptcy Rules welcomes commentsand suggestions to improve the rules and forms. It assists theAdvisory Committee greatly, however, if a commentator also canLi suggest specific language to implement a recommended change. Ifyou would care to submit language that would implement the amend-ments you have suggested, you may want to send them directly to:L Peter G. McCabe
Secretary
Committee on Rules of Practice and Procedure

of the Judicial Conference of the United Stat-esWashington, D.C. 20544

Thank you for your interest -in bettering the bankruptcysystem.

7 ~~~~~~~~~Si~ erely,

Patricia S. ChannonL 
Deputy Assistant Chief
Division of Bankruptcy

L cc: Peter G. McCabe

PSC:ff

LA AD ORSRVIGE TOTHFEDERA JUDI



UNITED STATES BANKRUPTUY GOOURTAS ;C'J
NORTHERN DISTRICT OF CALIFORNIA J -:

1300 CLAY STREET

P.O. BOX 2070 ' 1 )
OAKLAND, CALIFORN1A 94612 j4ii

I -.F

EDWARD D. JELLEN n TELEPHONE (415) 273-7716

April 22, 1993 £7,

Peter G. McCabe, Secretary ,7
Committee on Rules of Practice
and Procedure of the Judicial
Conference of the United States l>.
Washington, D. C. 20544

Re: Official Bankruptcy Form 5 (Involuntary Petition) l,

Dear Mr. McCabe,

I am writing to you at the suggestion of Patricia S. Li
Channon, as set forth in her letter to me of April 9, 1993. That
letter responded to my letter of Francis F. Szczebak of March 25,
1993. Copies of these letters are enclosed for your reference.

As you will note from my letter to Mr. Szczebak, I am
recommending a change to Official Bankruptcy Form 5 (Involuntary li
Petition) sothat the petition would allege the specific facts L
that entitle the petitioner(s) to relief rather than the bare
legal conclusion that the petitioners are eligible 'to file the
petiti~on.,

In accordance with Ms. Channon's suggestion, I also enclose,
the language that I recommend be added to the "Allegations"
portion of the petition. The enclosed language would replace
what is now paragraph 1; the remaining allegations would remain
unchanged. I also have,-the following comments: r

1. My paragraph l.a. does not refer to the possibility that
one of the petitioners is an indenture trustee representing the
holder of a claim and acting pursuant to Bankruptcy Section
303(b)(l). My thinking is that this is such a rare occurrence
that if the situation arises, the person preparing the form can
easily make the appropriate modification; and

2. I realize that there is only so much room on the form.
If room needs to be made to accommodate the changes I recommend,
I believe the "Request for Relief" and "Petitioning Creditors" L
sections (on the reverse or second page) can easily be combined
into one section because these portions of the form are somewhat
redundant.

LE



Peter G. McCabe, Secretary 2 April 22, 1993

If you have any questions or thoughts would be happy to
respond or assist in any manner.

Very truly yo 5,

Edward D. e en
United s Bankruptcy Judge

EDJ/lc
CC: Patricia S. Channon

Deputy Assistant Chi
Division of Bankruptcy



ALLEGATIONS
(Check applicable boxes)

1. Petitioner(s) are eligible to file this petition
pursuant to 11 U.S.C. §303(b),because:

l.a. 0 petitioners are three or more entities 7
holding claims, not contingent'as to liability or
the subject of a bonna fide dispute, that aggregate
at least $5,000 more than the value of any lien on H
property of the debtor securing such claims held by
the holders of such claims; or

l.b. 0 there are fewer than 12 such holders of such
claims (excluding debtor's employees, insiders and
transferees of avoidable transfers) and petitioners) hold
claims that aggregate at least $5,000 more than the value
of any lien on property of the debtor securing such
claims held by the holders of such claims; or

l.c. 0 debtor is a partnership and petitioners) are K
fewer than all of the general partners of the debtor; or

l.d. 0 debtor is a partnership, relief under the
Bankruptcy Code has been ordered with respect to all of the
general partners in such partnership and petitioner is 0 a _

general partner in such partnership, 0 the trustee of such
a general partner 0 a holder of a claim against such
partnership; or

l.e. D petitioner is a foreign representative of the
estate in a foreign proceeding concerning the debtor.

H



COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATESL WASHINGTON, D.C. 20544
r ROBERT E. KEETON 

CHAIRMEN OF ADVISORY COMMITTEESCHAIRMAN 
KENNETH F. RIPPLEAPPELLATE RULESPETER G. McCABE

,,9 SECRETARY 
EDWARD LEAVY

BANKRUPTCY RULESL
SAM C. POINTER, JR.

CIVIL RULES

K 
WILLIAM TERRELL HODGESL April 29, 1993 CRIMINAL RULES

RALPH K. WINTER, JR.
Honorable Edward D. Jellen 

EVIDENCE RULESL United States Bankruptcy Court
1300 Clay Street[ P.O. Box 2070
Oakland, California 94612

L, Re: Proposals relating to the Federal Rules of Bankruptcy Procedure

Dear Judge Jellen:

Thank you for your letter of April 22, 1993, proposing changes to OfficialBankruptcy Form 5. A copy of your letter and your suggested language for revisingL form 5 will be sent to the chairman and reporter of the Judicial Conference AdvisoryCommittee on Bankruptcy Rules for their consideration.

We welcome your comments and appreciate your interest in the rulemakingprocess.

L 
Sincerely,

Peter G. McCabe
Secretary

cc: Honorable Robert E. Keeton
L Honorable Edward Leavy

Honorable Thomas S. Ellis, III
Professor Alan N. Resnick
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R )BS FORM 5. INVOLUNTARY PEITION

li United States J3ankruptcy Court INVOLUNTARY
______________District of PETITION
IN RE (Name of debtor If individual: Last, First. Middle) ALL OTHER NAMES used by debtor in the last 6 years

(Include married, maiden, and trade names.)

ASOC SEC./TAX l.D. NO. (If more than one, state ail)

STREET ADDRESS OF DEBTOR (No. and street, city, state, and zip code) MAILUNG ADDRESS OF DEBTOR (II different from streKt address)

COUNTY OF RESIDENCE OR
PRINCIPAL PLACE OF BUSINESS

LOCATION OF PRINCIPAL ASSETS OF BUSINESS DEBTOR (If different from preousl listed addresses)

CHAPTER OF BANKRUPTCY CODE UNDER WHICH PETrnON IS FILED

3 Chapter 7 0 Chapter II

INFORMATION REGARDING DEBTOR (Check applicable boxes)

L Petitioners believe TYPE OF DEBTORo3 Debts are primarily consumer debts 0 Individual 0 Corporation Publicly Held
o Debts are primarily business debts (Complete sections A and B) E Partnership . Corporation Not Publicly Held

h Other

A. TYPE OF BUSINESS (Check one) B. BRIEFLY DESCRIBE NATURE OF BUSINESSo Professional 0 Transportation 0 Commodity Broker
0 Retail/Wholesale D Manufacturing/ 0 Cornstructior
03 Railroad Mining 3 Real Estate

.3 Stockbroker 0 Other

VENUE
o Debtor has been domiciled or has had a residence, principal piace of business, or principal assets in the District for 180 days Immediately

preceding the date of this petition or for a longer part of such 180 days than In any other District

0 A bankruptcy case concerning debtor's affiliate, general partner or partnership is pending in this Distrit

PENDING BANKRUPTCY CASE FILED BY OR AGAINST ANY PARTNER
OR AFFIUATE OF THIS DEBTOR (Report information for any additional cases on attached sheets.)

L Name of Debtor Case Number Date

Relationship District Judge

ALLEGATIONS COURT USE ONLY
(Check applicable boxes)

1. 0 Petitioner(s) are eligible to file this petition pursuant to 11 U.S.C. 5303(b).
2. 0 The debtor Is a person against whom an order for relief may be entered under title 11 of

the United States Code.

3.a. 0 The debtor is generally not paying such debtor's debts as they become due, unless such
debts are the subject of a bona fide dispute:

or

b. 0 Within 120 days preceding the filing of this petition, a custodian, other than a trustee.
receiver, or agent appointed or authorized to take charge of lss than substantially
all of the property of the debtor for the purpose of enforcing a lien against such property,
was appointed or took possession.

.~~~~~ - = - - - . -



Name of Debtor

FORM 5 Involuntary Petition Case No( . o

(6192) (court useonly)
TRANSE FCLAIM

OCheck this box if there has been a transfer of any claim against the debtor by or to any petitioner. Attach all documents

documents evidencing the transfer and any statements that are required under Bankruptacv Rule 1003(a). L
REQUEST FOR RELIEF

Petitioners(s) request that an order for relief be entered against the debtor under the chapter of title 11, United States Code,

Code, specified in this peitition.

Petitioner(s) declare under penalty of perjury that the

foregoing is true and correct according to the best of their

knowledge, information, and belief.

x x
Signature of Petitioner or Representative (State title) Signature of Attorney Date i

Name of Petitioner Date Signed Name of Attorney Firm (If any)

Name & Mailing Address I

Address of Individual -__ __ _-_i_._.__ _

Signing in Representative Telephone No.

Capacity 
.__

.X 
Date- . ,

Signature of Petitioner or Representative (State title) Signature of Attorney Date

Name of Petitioner Date Signed Name of Attorney Firm (If any)

Name & Mailing Address

Address of Individual _ _ _ _

Signing in Representative Telephone No.

Capacity

x x
Signature of Petitioner or Representative (State title) Signature of Attorney Date

Name of Petitioner Date Signed Name of Attorney Firm (If any)

Name & Mailing Address

Address of Individual ._L

Signing in Representative Telephone No.

Capacity

PETITIONING CREDITORS

Name and Address of Petitioner Nature of Claim Amount of Claim

Name and Address of Petitioner Nature of Claim Amount of Claim

Name and Address of Petitioner Nature of Claim Amount of Claim L

Note: If there are more than three petitioners, attach additional sheets with the statement Total Amount of [C
under penalty of perjury, petitions) signatures under the statement and the Petitioners' Claims

names(s) of attorneys(s) and etitioning creditor information in the format above.
continuation sheets attached 7

Li



COMMITTEE NOTE

L This form has been redesigned in a box format similar to that
of Form 1. See Advisory Committee Note to Form 1.

The allegations required under S 303 are grouped together, andLA a separate section has been provided for additional allegations
based upon the prohibitions and requirements set forth in Rule

I r 1003(a) concerning transfer of claims by petitioning creditors.
Petitioners may wish to supplement the allegations set forth in the
form with a further statement of facts. Additional information
concerning any allegation can be requested by the debtor as part of

7 the discovery process.

Each petitioning creditor, by signing on the line provided,
signs both the petition and the unsworn declaration which 28 U.S.C.

L~. S 1746 permits instead of verification. The addresses as well as
the names of individuals signing the petition in a representative

r capacity are required, together with disclosure of which petitioner
is represented by each signatory.

This form is intended to be used in every involuntary case,
including that of a partnership. The separate form for a petition
by a partner has been abrogated. Pursuant to S 303(b) (3) (A) of the
Code, a petition by fewer than all of the general partners seeking
an order for relief with respect to the partnership is treated as

i L an involuntary petition. Such a petition is adversarial in
character because not all of the partners are joining in the
petition.

i' Section 303(b) (3) (B) permits a petition against the partner-
ship if relief has been ordered under the Code with respect to all
of the general partners. In that event, the petition may be filed
by a general partner, a trustee of a general partner's estate, or
a creditor of the partnership. This form may be adapted for use in

Fr: that type of case.

28 U.S.C. S 1408(1) specifies the proper venue alternatives
for all persons, including partnerships, as domicile, residence,

L principal place of business, or location of principal assets.
Venue also may be based on a pending case commenced by an affil-
iate, general partner, or partnership pursuant to 28 U.S.C.
S 1408(2). Both options are set forth in the block labeled "Ven-

L. ue."

28 U.S.C. S 1746 permits the unsworn declaration instead of a
L verification. See Committee Note to Form 2.

1992 COMMITTEE NOTE

The form has been amended to require the dating of signatures.

LFob-

L,
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE Agenda F-19
OF THE (Appendix B)

JUDICIAL CONFERENCE OF THE UNITED STATES Rules
WASHINGTON, D.C. 20544 September 1993

ROBERT E. KEETON CHAIRMEN OF ADVISORY COMMITTEES
CHIFAIRLAN KENNETH F. RIPPLE

APPELLATE RULES
PETER G. McCABE

SECRETARY EDWARD LEAVY
BANKRUPTCY RULES

SAM C. POINTER, JR.
CMIL RULES

WILLIAM TERRELL HODGES
CRIMINAL RULES

RALPH K. WINTER, JR.
EVIDENCE RULES

May 10, 1993

TO: Honorable Robert E. Keeton, Chairman
Standing Committee on Rules of Practice and Procedure

FROM: Honorable Edward Leavy, Chairman
Advisory Committee on Bankruptcy Rules

SUBJECT: Proposed Amendments to Rules 8002(b) and 8006 of the
Federal Rules of Bankruptcy Procedure

On behalf of the Advisory Committee on Bankruptcy Rules, I
have the honor to transmit proposed amendments to Bankruptcy
Rules 8002(b) and 8006 for consideration by the Committee on
Rules of Practice and Procedure of the Judicial Conference of the
United States.

The preliminary draft of proposed changes to the rules was
circulated to members of the bench and bar in December, 1992.
Comments were received from three respondents after publication
of the preliminary draft. A summary of the comments received
after publication of the preliminary draft is enclosed. A public
hearing was scheduled to be held in Washington, D.C. on April 2,
1993, but was cancelled because of the lack of witnesses
requesting to testify. The proposed amendments to Rules 8002(b)
and 8006 are not the subject of substantial controversy.

The Advisory Committee considered the three written comments
received from the bench and bar, as well as the recommendations
of the Style Subcommittee. Except for several stylistic changes,
and the deletion of a sentence in the committee note to Rule
8002, the Advisory Committee has not made any changes to the
proposed amendments subsequent to publication of the preliminary
draft. The change to the committee note is explained below.



A summary of the proposed amendments to Rules 8002(b) and
8006 is provided for your convenience:

(1) Rule 8002(b). Time for Filing Notice of Appeal.

This rule is amended to conform to the proposed amendments
to F.R.App.P. 4(a)(4) in two respects: (1) to add a motion for
relief from a judgment or order pursuant to F.R.Civ.P. 60 (made
applicable by Bankruptcy Rule 9024) to the list of postjudgment
motions that toll the time for filing a notice of appeal, and (2)
to provide that a notice of appeal filed prior to disposition of
a postjudgment motion does not become a nullity, but is suspended
until such disposition.

The proposed amendments to Rule 8002(b) differ from the
proposed amendments to F.R.App.P. 4(a)(4) in one respect.
Instead of requiring that the motion for relief from a judgment
under Rule 9024 be "served" within 10 days after entry of the
judgment in order to toll the appeal time, the proposed amendment
to Rule 8002(b) requires that the motion be "filed" within that
l0-day period. The reason for recommending that filing be
required within the 10-day period is to achieve greater certainty
for parties in interest who want to determine whether the motion
has been made. Greater certainty is more important in bankruptcy
cases, in which there is only a 10-day appeal period and parties
often rely on finality of orders before closing transactions,
then it is in district court civil actions where the time to
appeal is 30 days.

In response to the public comment, the Advisory Committee
deleted the following sentence that appeared in the published
version of the committee note to Rule 8002: "This amendment
eliminates the difficulty of determining whether a postjudgment
motion made within 10 days after entry of the judgment is a Rule
9023 motion, which tolls the time for filing an appeal, or a Rule
9024 motion, which historically has not tolled the time." The
Committee believes that this sentence is not entirely accurate in
that, under the present rules, a Rule 9023 (Civil Rule 59) motion
only has to be served within the 10-day period to toll the appeal
time. If the motion is both served and filed within the 10-day
period, under the amended rule there will be no need for the
court to determine whether it is a Rule 9023 or a Rule 9024
motion. However, if a motion is served within the 10-day period,
but not filed until after the 10-day period, it may be necessary
for the court to determine whether it is a Rule 9023 or a Rule
9024 motion. The Advisory Committee understands that the need
for the court to distinguish between Rule 9023 and Rule 9024
motions may be temporary in that the Civil Rules Committee is
considering changes to require that Rule 59 motions be filed
within the 10-day period.

2



(2) Rule 8006. Record and Issues on Appeal.

The proposed amendment to this rule is related to the
proposed amendment to Rule 8002(b). The purpose of the amendment
is to suspend the 10-day period for filing and serving a
designation of the record and statement of the issues if a timely
postjudgment motion is made that suspends the time for filing a
notice of appeal under Rule 8002(b). The only changes that have
been made subsequent to the publication of the proposed
amendments to Rule 8006 are stylistic.

3
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ROBERT E. KEETON CHAIRMEN OF ADVISORY COMMITTEES
CHAIRMAN KENNETH F. RIPPLE

APPELLATE RULES
PETER G. McCABE

SECRETARY EDWARD LEAVY
BANKRUPTCY RULES

SAM C. POINTER, JR.
CML RULES

WILUAM TERRELL HODGES
CRIMINAL RULES

RALPH K. WINTER, JR.
EVIDENCE RULES

May 10, 1993

TO: Honorable Robert E. Keeton, Chairman
Standing Committee on Rules of Practice and Procedure

FROM: Honorable Edward Leavy, Chairman
Advisory Committee on Bankruptcy Rules

SUBJECT: Report of the Comments Received Subsequent to the
Publication of the Preliminary Draft of Proposed
Amendments to Bankruptcy Rules 8002(b) and 8006

A preliminary draft of the proposed amendments to Bankruptcy
Rules 8002(b) and 8006 was circulated to members of the bench and
bar in December 1992. A public hearing was scheduled to be held
in Washington, DC, on April 2, 1993, but was cancelled because of
the lack of witnesses requesting to testify.

The Advisory Committee on Bankruptcy Rules received letters
from three commentators. Listed below are the names and
addresses of the commentators and a summary of each comment.

(1) Arnold P. Peter, Esq.
Chair, Committee on Federal Courts

of the State Bar of California
555 Franklin Street
San Francisco, CA 94102-4498
(April 13, 1993)

Mr. Peter reports that the California State Bar Committee on
Federal Courts enthusiastically supports the proposed revisions
to Rules 8002(b) and 8006. His letter does not contain any
suggestions for further modifications.



(2) Hon. S. Martin Teel, Jr.
United States Bankruptcy Court for the
District of Columbia
United States Courthouse
Washington, DC 20001
(January 25, 1993)

Judge Teel suggests that the amendment to Rule 8002(b)
provide that a Rule 9024 motion tolls the time to file an appeal
if "'made within the time for filing and serving a motion under
Rule 9023"1 (instead of the proposed language: "if the motion is
filed within 10 days after the entry of judgment"). Judge Teel
suggests that linking the time for the Rule 9024 motion to the
time for a Rule 9023 motion would be preferable for two reasons.
First, the Advisory Committee's language will create only an
illusion of certainty. Although there will be greater certainty
regarding the making of a Rule 9024 motion, there will remain
uncertainty because a Rule 9023 motion may toll the appeal time
even if it is not filed within the ten day period. Second, Judge
Teel comments that the Advisory Committee proposal will continue
to require courts to determine whether a motion to reconsider a
judgment is a Rule 9023 or a Rule 9024 motion if the motion is
served but not filed within the 10-day period.

Judge Teel states that "[t]he obvious way to achieve the
goal of certainty desired would be to amend Rules 7005, 7052 and
9023 to require that motions under Rules 7052 and 9023 be served
and filed on the tenth day."

(3) Honorable Robert J. Kressel
Chief Judge
United States Bankruptcy Court for the
District of Minnesota
600 Towle Building
330 Second Avenue South
Minneapolis, Minnesota 55401
(April 9, 1993)

Judge Kressel apparently agrees with the requirement that a
Rule 9024 motion be filed in order to toll the time to appeal,
but suggests that the amendment go further to also require that a
Rule 7052 motion or Rule 9023 motion be filed within ten days.

Judge Kressel also suggests that Rule 8002(c) be amended to
require that any motion to extend the appeal period be filed
within ten days after the entry of the judgment in order to toll
the appeal period. Judge Kressel recognizes that this change to
Rule 8002(c) may be outside the scope of the pending amendments,
and has asked that the Advisory Committee consider it at its next
opportunity.

2



PROPOSED AMENDMENTS TO THE FEDERAL RULES
OF BANKRUPTCY PROCEDURE

Rule 8002. Time for Filing Notice of Appeal

* * * * *

1 (b) EFFECT OF MOTION ON TIME FOR

2 APPEAL. If any party makes a timely

3 motion of a type specified immediately

4 below, the time for appeal for all

5 parties runs from the entry of the order

6 disposing of the last such motion

7 outstanding. This provision applies to

8 a timely motion: is filed by any party:

9 (1) under Rule 7052(-b) to amend or make

10 additional findings of fact under Rule

11 7052, whether or not an alteration of

12 granting the motion would alter the

13 judgment woud be r quire.-±f themeotion

14 is granted;

15 (2) under Rule 9023 to alter or amend

16 the judgment under Rule 9023; er

17 (3) under Rule 9023 for a new trial
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18 under Rule 9023; or

19 (4) for relief under Rule 9024 if the

20 motion is filed no later than 10 days

21 after the entry of judgment., the time

22 for appeal for-all parties shall run

23 from the entry of the-order denying a

24 new trial or granting or denying any

25 other sueh motion. A notice of appeal

26 filed before the disposition of any of

27 the above--motions shall have no effect;

28 a new notice of appeal must be4filed.

29 A notice of appeal filed after

30 announcement or entry of the judgment,

31 order. or decree but before disposition

32 of any of the above motions is

33 ineffective to appeal from the judgment,

34 order, or decree, or part thereof,

35 specified in the notice of appeal, until

36 the entry of the order disposing of the

37 last such motion outstanding. Appellate
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38 review of an order disposing of any of

39 the above motions requires the party, in

40 compliance with Rule 8001, to amend a

41 previously filed notice of appeal. A

42 party intending to challenge an

43 alteration or amendment of the judgiment,

44 order, or decree shall file a notice, or

45 an amended notice, of appeal within the

46 time prescribed by this Rule 8002

47 measured from the entry of the order

48 disposina of the last such motion

49 outstanding. No additional fees shall

50 will be required for sueh filing an

51 amended notice.

* * * * *

COMMITTEE NOTE

These amendments are intended to
conform to the 1993 amendments to
F.R.App.P. 4(a)(4) and 6(b)(2)(i).

This rule as amended provides
that a notice of appeal filed before the
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disposition of a specified postjudgment
motion will become effective upon
disposition of. the motion. A notice
filed before the filing of one of the
specified motions or after the filing of
a 'motion but before disposition of the
motion is, in effect, suspended until
the motion is disposed of, whereupon,
the previously filed notice effectively
places jurisdiction in the district
court or bankruptcy appellate panel.

Because a notice of appeal will
ripen into an effective appeal upon
disposition of a postjudgment motion, in
some instances there will be an appeal
from a judgment that has been altered
substantially because the motion was
granted in whole or in part. The appeal
may be dismissed for want of prosecution
when the appellant fails to meet the
briefing schedule. But, the appellee
may also moveto strike the appeal.
When responding to such a motion, the
appellant would have an opportunity to
state that, even though some relief
sought in a postjudgment motion was
granted, the appellant still plans to
pursue the appeal. Because the
appellant's response would provide the
appellee with sufficient notice of the
appellant's intentions, the rule does
not require an- additional notice of
appeal in that situation.

The amendment provides that a
notice of appeal filed before the
disposition of a postjudgment tolling
motion is sufficient to bring the
judgment, order, or decree specified in
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the original notice of appeal to the
district court or bankruptcy appellate
panel. If the judgment is altered upon
disposition of a postjudgment motion,
however, and if a party who has
previously filed a notice of appeal
wishes to appeal from the disposition of
the motion, the party must amend the
notice to so indicate. When a party
files an amended notice, no additional
fees are required because the notice is
an amendment of the original and not a
new notice of appeal.

Subdivision (b) is also amended
to include, among motions that extend
the time for filing a notice of appeal,
a motion under Rule 9024 that is filed
within 10 days after entry of judgment.
The addition of this motion conforms to
a similar amendment to F.R.App.P.
4(a)(4) made in 1993, except that a Rule
9024 motion does not toll the time to
appeal unless it is filed within the 10-
day period. The reason for providing
that the motion extends the time to
appeal only if it is filed within the
10-day period is to enable the court and
the parties in interest to determine
solely from the court records whether
the time to appeal has been extended by
a motion for relief under Rule 9024.
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Rule 8006. Record and Issues on Appeal

1 Within 10 days after filing the notice

2 of appeal as provided by Rule 8001(a),

3 er entry of an order granting leave to

4 appeal, or entry of an order disposing

5 of the las timely motion outstanding of

6 a type specified in Rule 80021b),

7 whichever is later, the appellant shall

8 file with the clerk and serve on the

9 appellee a 'designation of the items to

10 be included in the record on appeal and

11 a statement of the issues to be

12 presented. Within 10 days after the

13 service of the appellant's statement ef-

14 the appellant the appellee may file and

15 serve on the appellant a designation of,

16 additional items to be included in the

17 record on appeal and, if the appellee

18 has filed a cross appeal, the appellee

19 as cross appellant shall file and serve
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20 a statement of the issues to be

21 presented on the cross appeal and a

22 designation of additional items to be

23 included in the record. A cross

24 appellee may, within 10 days of service

25 of the cross appellant's statement eof

26 the cre3s appellant, file and serve on

27 the cross appellant a designation of

28 additional items to be included in the

29 record. The record on appeal shall

30 include the items so designated by the

31 parties, the notice of appeal, the

32 judgment, order, or decree appealed

33 from, and any opinion, findings of fact,

34 and conclusions of law of the court.

35 Any party filing a designation of the

36 items to be included in the record shall

37 provide to the clerk a copy of the items

38 designated or, if the party fails to

39 provide the copy, the clerk shall
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40 prepare the copy at the party's expense

41 of the party. If the record designated

42 by any party includes a transcript of

43 any proceeding or a part thereof, the

44 party shall, immediately after filing

45 the designation_ deliver to the reporter

46 and file with the clerk a written

47 request for the transcript and make

48 satisfactory arrangements for payment of

49 its cost. All parties shall take any

50 other action necessary to enable the

51 clerk to assemble and transmit the

52 record.

COMMITTEE NOTE

The amendment to the first
sentence of this rule is made together
with the amendment to Rule 8002(b),
which provides, in essence, that
certain specified postjudgment motions
suspend a filed notice of appeal until
the disposition of the last of such
motions. The purpose of this
amendment is to suspend the 10-day
period for filing and serving a
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designation of the record and
statement of the issues if a timely
postjudgment motion is made and a
notice of appeal is suspended under
Rule 8002(b). The 10-day period set
forth in the first sentence of this
rule begins to run when the order
disposing of the last of such
postjudgment motions outstanding is
entered. The other amendments to this
rule are stylistic.
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TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES

FROM: ALAN N. RESNICK, REPORTER

RE: BANKRUPTCY RULE 1001

DATE: AUGUST 25, 1993

At the February 1993 meeting, Ken Klee suggested that I look

into adding the word "proceedings" to Rule 1001 more explicitly

than at present "so that there is no question that the Bankruptcy

Rules apply whenever a bankruptcy matter is before the trial

court, regardless of whether a district judge or a bankruptcy

judge is presiding." (See minutes of February 18-19 meeting set

forth as item 1 in the agenda materials for the September

meeting). I included on the agenda for the September meeting (as

agenda item 13) a discussion of Ken's suggestion.

After considering Ken's suggestion, I drafted the following

two alternative amendments to Rule 1001. I think that these

would accomplish Ken's goal. In any event, these drafts should

help to focus the discussion. Please bring this memorandum with

you to the meeting.

Alternative 1:

"The Bankruptcy Rules and Forms govern procedure in
United States district courts, bankruptcy courts, and
bankruptcy appellate Panels in cases under title 11 of the
United States Code. The rules shall be cited as the Federal
Rules of Bankruptcy Procedure and the forms as the Official
Bankruptcy Forms. These rules shall be construed to secure
the just, speedy, and inexpensive determination of every
case and proceeding."

COMMITTEE NOTE

This amendment clarifies that these rules apply
whether the case or proceeding is in a district court,
bankruptcy court, or bankruptcy appellate panel.
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Alternative 2:

"The Bankruptcy Rules and Forms govern procedure in
United States district courts, bankruptcy courts, and
bankruptcy appellate panels, in cases under title 11 of the
United States Code and in civil proceedings arising under
title 11 or arising in or related to cases under title 11.
The rules shall be cited as the Federal Rules of Bankruptcy
Procedure and the forms as the Official Bankruptcy Forms.
These rules shall be construed to secure the just, speedy,
and inexpensive determination of every case and proceeding."

COMMITTEE NOTE

This amendment clarifies that these rules apply in
every case and proceeding in a district court,
bankruptcy court, or bankruptcy appellate panel, if the
case or proceeding is within the jurisdiction conferred
on such courts by sections 157, 158, or 1334 of title
28 of the United States Code.
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ROBERT E. KEETON CHAIRMEN OF ADVISORY COMMITTEES
CHAIRMAN KENNETH F. RIPPLE

APPELLATE RULES
PETER G. McCABE

SECRETARY EDWARD LEAVY
BANKRUPTCY RULES

SAM C. POINTER, JR.
CIVIL RULES

WILLIAM TERRELL HODGES
CRIMINAL RULES

RALPH K. WINTER, JR.
EVIDENCE RULES

August 23, 1993

TO THE ADVISORY COMMITTEE ON BANKRUPTCY RULES:

Item number 11 on the agenda for the September meeting
includes consideration of Ken Klee's recommendation that Rule
9024 be amended to prevent a court from granting relief under
Civil Rule 60 with respect to an order of confirmation if the
effect of such relief would be the modification of a confirmed
plan in a manner that is inconsistent with the Bankruptcy Code's
restrictions on plan modification (see, e.g., section 1127(b)).

Although it is not specifically on point, I thought that you
might find helpful a recent decision, In re Cisneros, 994 F2d
1462 (9th Cir. 1993), in which the Court of Appeals upheld the
use of Rule 60 to vacate an order of discharge in a chapter 13
case based on mistake, despite section 1328(e) which provides
that such an order of discharge could be revoked only for fraud.
Please add this case to your agenda materials.

I am circulating this case for several reasons. First, I
think that it illustrates how Rule 60 may be used to obtain
relief that, it could be argued, is inconsistent with a specific
Code provision limiting that kind of relief. Here, mere mistake
was the basis of revoking a discharge when the statute clearly
limits revocation to situations involving fraud. This is similar
to the kind of problem raised by Ken.

Whether or not the Committee agrees with the ultimate
conclusion of the Ninth Circuit, at least the Court started with
the position (I think the correct one) that Rule 60 may not be

-the basis for relief if such relief is inconsistent with the
Code. "If the bankruptcy rule and the Code itself are indeed in
conflict, then the Debtors are clearly correct -- the statute
must take precedence." 994 F2d at 1465. The court then
concluded (rightly or wrongly) that in this case the statute was
not in conflict with the revocation of :he discharge order based
on mistake. If courts follow this method of analysis -- i.e.,
examining whether relief under Rule 60 is inconsistent with a



Code section -- then the Committee may conclude that there is no
need to amend Rule 9014. On the other hand, the Committee may
wish to overrule the Ninth Circuit by expressly providing that
Rule 9024 does not apply with respect to chapter 13 orders of
discharge if the effect of the relief is to vacate the order.

I also think that this decision shows that, if there is any
problem regarding the use of Rule 60, the problem goes beyond
impermissible plan modifications.

[ look forward to seeing you in Wyoming.

Sincerely,

Alan esnsck
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rizing- court to grant relief from judgment r'ev. caltoh -of discharge only'if discharge was
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excusable neglect on motion'of parti-and intend"ed - prevent bankruptcy court from I

thus, Bankruptcy pode provision did'not lim- con*¢ctil g its 'own mistakes with 'regard to

it power conferred upon court to vacate-or- grantinj of discharge; -provision-authorizing

der of discharge entered by mistake and rev kii' 6f discharge only for'-fraud&"was

reopen closed Chapter 13 case; (2) "mistake" means olephasizing that othiergrounds-for

or "inadvertence," that Bankrulptcy Rule au- revocatiol, whether general equitable princi-

thorizing relief from 'Judgment was intended ples 'or same reason set forth in Bankruptcy

to reach, included order o'f discharge entered Code'lgoverning 'revocation -'of discharge

by bankruptcy court under misapprehension 'granVed in Chapter 7 proceeding, were not to
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government's delay of eight months' in re- 4.S.C.A § 2075; `Bankr.Code,-11 U.S.C.A.
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ors had been discharged despite f(act that 6. Bankptcy 3321, 3322

IRS' proof of claim had not been satisfied
was reasonable was not clear error. B - ruptcy Code provison prohibiting

.r S <'lz,.,, ,' ' > ,, ,.,;r revo'caton of discharge unless-discharge was

Affirmed. -i -,,- .:-^ :-ll :.S>{,.; i.attained by~-debtor through,,fraud did not
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O'SCANN4AINj Circuit Judge:,. notice of the.-court's intent, to grant a dis-

We decide whether a bankruptcy court charge.
may-vacate its.order of discharge,.entered in The Debtors thereafter contacted the IRS
a ChapterC 13 proceeding because of 8 aMi- and requested abatement of the prepetition
take of, fact.; - a tax assessment on the grounds that their tax

a ai 4_"5 7 :.A ''i-Y.'- liabilities had been discharged in bankruptcy.
;- --,-I <-'-.'-- --- 8, Not surprisingly,'the IRSrefused this re-

-Alfred and Colleen. Cisneros '("the Debt- quest-, The parties apparently-conferred by
ors") filed for personal bankruptcy under telephone and letter duringJune and July of
Chapter 13 on August 6,1987, A payment 1989, but were unable to agree on how to
plan ("the .Plan")-was confirmed shordy rewve -the situstil", Nohing further wae
thereafter, under whi the Debtorswere to done by either side until February 1990,
pay $4,320 per month to the Chapter 13 when the government filed a motion in the
truste'e (the "Trustee") for a 'period of fifty- bankruptcy court asking the -court to reopen-
threeL months.' ' Of ithis amnount,- the Trustee the Debtors' -Chapter 13-.case under section
was to pay~ over $3,388"to the Internal' Reve- 350 and to, vacate its previous order of dis-
-nue'Service' eachmonth 'for'the 'duration'of charge. 'The -government predicatede its re-
the Flan '" , '' queste for relief on the-fact thatthe Debtors
"- In~theB -'C ourt for theCentr adi4not completed ',all.payments-irequiredI heBAnkrupltcy 'Court for 'the 'Central

District .of California, routine 'practice appar- underie plan'" and were -.therefore not enti-
ently calls, for the 'lerk's office.'to-,notify the t~led.Itota ,ull c~rpli~ance- ,dis~chjarge- uxnder
trustee i~n .a Chapter 13., case of altimely section 1328(a). ' - --

filed- proofs-of claim. ,The IRS.filed such a, A hearing was held on April 19,. 1990, at
proof, of 'claim in-t'he -Debtors' bankruptcy which itime the bankruptcy court sua-sponte
case, ,but, Ifor reasons that remain obscure, raised the',issue of whether.it could vacate
the Trustee did not receive notice of this-fact. the discharge order- on the basis of Federal
The Debtors made their~scheduled payments Rule of Civil Procedure 60(b). -After supple-
for - a period. of sixteen months, and the menitalbriefing on this question, the .court
Trustee distributed the funds to 'all creditors. issued ai decision granting. the government's
that, so far as shle was aware, had filed motion.' The Bankruptcy Appellate Panel
proofs of claim. ',Ne4ither the Trustee nor the ("BAP") affirmed-bymriemorandurm. This ap-
Debtors ever iniquirled of 'the clerk's office pe'alfollows. We have jurisdiction under 28
whether the' IRShaidlfiled'aproof' f claim, U.S.C. § 158(d), and we afrm., , .-
even thoughli' the 'Debtors' outstanding tax -'
debt was b far'thl Imostsignificant'of their-- -'- - -I
prepetition obligaions'. For 'its 'par,' the ' ' - -'

RS neve inquired of the'7Trustee 'oi the [1,4] Decisions of the BAP are reviewed
Debto whyitwas not-receiving payment on de novo. In. re Dewal4.961. F.2d 848, 850
accout of the 'Debtors' tax' liability,;even (9thCir.1992); In re Two 5. Corp., 875 F.2d
thouh that liability was' substantial ,by any 240, 242 (9th Cir.1989). .The bankruptcy

',>m,,e,:ls ,, ' court's findings-of fact are- reviewed by this
.4ithe end of sixteen monthps,, theTrustee, court for clear error, its conclusions of law

issi&a Final Report and Accounting, repre- considered de novo. 28 U.S.C. § 157(b)(1)
sentig to the bankruptcy court that all cred- (1988); In re. Professional Inv. Properties of
itors that had filed proofs of claim had been America, 955 F.2d 623, 626 (9th Cir.), cert.
paid in full.' In reliance on this representa- dene - U.S. , 113 S.Ct. 63, 121
tion,ithe bankruptcy court granted Debtors a L;Ed.2d 31 (1992); In re' Jogert Inc., -950
"full &ompance" discharge under section F.2d 1498,- 1501-02 (9th Cir.1991). The
1328() on June 9,1989. No hearing was bankruptcy court's decision whether or not to
heldlon-the matter, and theIRS received no reopen a case unoert.section 350 is- reviewed

1. All references are to the Bankruptcy Code;:Title 04l; Vniw-tl States Code,- unless otherwise noted.
,' . E~~~~~~~~~~~~~~87] -
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-for -abuse of discretion. In re 'Herzg, ' express terns5'of section 1328(e) This sec-

B.R. 264, 266 (9th Cir. BAP 1989). ')"' tionprovides:-f -e - *-

-.i. ,t r .-Si°464!X;' 75,+ ''. . ' -5 -2 ,, ,; 's', \On request of a party 'in interest before!

; .ijf ,.,l , Nsdii s - - one yearl trdischarge~under this section

-'5 .-.!'?.;w ^git-"'h-s 
S .d C :1 ';5: I~rf5 is grantWd, and after notice and'bebaring,

,8 i e ' i< ,lsi --. 1 j; - l -i;s the court may revoke such discharge only

-[41 The- source>'of'the bankru ptC urt'i if ,t

power to ireopen a closed -case is sectiori (1)':such discharge' was7.obtained by the

350(b).- 'This section gives the court dscr&' - debtor through fraud; and

tion to reopen a ,case to administer asset'4 ' (2) :thel requesting party did not know of

accord relief to the debtor, or -for other such;fraud'uhtil after such discharge was

,cause.", The .primary issue in. this appeal is- granted:' ' -

wihether -the bankruptey court had leggl au, T D

thority to vacate its discharge'order Jf the attention'to the emphasized language, argu-

co r-a l ediu h atority -t en'tvacao it's-
hvurt blaeden uh n v d"authorstyithen"o Ireop''uld inig that, once a "full compliance discharge i8

ease. ,Oenio theid oth ser hand, ifotheo d granted underisection 1328(a). it simply can-

P 
iiici A .ot4, 
not be,, taken away absent a showing that it

' thrltlAhri~lie nlyremniifi
-aeuuh t eoyr , was, procured by fraud on -the part of the

question is '.hetheer it was. exercisedithot ' debtbws -The Debtbrs thus contend that 'to

''I labuseof discre ; > ' ' theon;Tqt Bankruptcy Rule 9024, through its

ciTi frafikbaj tcY -c relied kporitiFdeul " infcorpoI'aioi df'Federal Rule of'Civil -Proce-'

Rule of Civil Procedure 60(b)(1 idra Itg ure!'60(b)(l), appears -to -provide grounds

.itS ,dischlarge,.oi4rdew ,Inreleanl ba e o'ther lthani-thbs'e specified:-in'section 1328(e)

rule~2 stat ""' '' ' . onwhicto revoke a-dischargef'the rule is in,

O~n motion and. upon' sucih' 
7-are 'confiqt`with-the' statute and must yield to iti

'j~i~t, Jst lW court may' relie'ye a alW i, ' a' Thit lanother"way, the--Debtors argue that in

- pa&t jllegal ,epr'sentatie 
gifrfoigF- feia-lfischarge "'order pursuant to

judgm 1ht, order, lorL p I'ile 9024' the bankruptcy' court violated the'

reasons , rjofi nistke, .inadvern jL st ,epreistrm' of "ectioni 1328(e). ' -'

ex-cuthebbankrupty 
rile a'dthe' Qode itself

; bemade 'linithtion h e R ',,|[il in conflict then the d ebtor e

not-0, mrAhi erb Ukd 'lAy ecthsatute must-tai rece-

nt, Ord~er, r pro~e~F~ en- g-, Inre CLjvelai-d,
89 B.R. 69,

ta .* :,>.!, ') i'' ,,,,, -1Ij[' 
F ,j; 

[Lb - -fl~e i 4i 1 t-b). fr aWd e pursu-

2. ' Wll goer~e2,ta liicau~o~rgi!>;ttl Debt Ft W c 'jl '>l hther §uan ( oud tsl- eri

pas rule is made cnedti hio o ptcy ischapro-

proceedings b kruptcaste 
S renle Co nt. pificali-

folow 
r7I~F ha h rules "s it' abridge,

F ples' ~ 7[ ~~l~r mod1ify any substantive rgt2

-[Rul 60 apliesin da~Eis under therhwC Xe

- ex~pt~ hat''(lamotion to rnvope 91 case ~ 1UFSiF, 2Q75. "The Debtors Argue that sec-

- ~n~lr~ heCod -:~' i no su~e~~Othe tc l3()onerd upon them a subsa-

on i yar, limitation-preiscribed~ ~in-" We il~ ott have their discharge revoked-

60(b)..'.-.' ~ - '- K.~ ~ il~s~heY obtaifiefl ib 3 'fraiidi'-Thig 'right,

'"¼~~;2-~2 
'was "nabridged"'- by the banl~urt Pt

that a eror ,fr,-ue-92'
Tli~ebt~rs argue~ 

9024it7.ciolude

tl~~~e ~~jnkruptcy court to ~ ~ ~ ~ gre 
aplw~l 6()()Fti [F 

.ith the Debtors' a-naly-

UndA,~ h cicmtne h1iriii, -, 
1~~ff~ ge

that!e b n r pty e ut aFF ~~-Tob gn we note that it is byno means

that$~~~~ly 47sc"'arge~~he-

[OFeto .vc~~Fa 
t1yh ebtors s . uld be permit- -

~~bdc~u~~e of a F ~~jr[~~,}~flv~~ke any rights est~lished',by sec-

~ ~e~g~ernneflth~n~t ague4 tt~Dbt zlkr-whhe §' 1328(e) Would itself- permit

or~ xe giltyof ay faud n conecton ith he rvocaionof their discharge.--

their Chapter1'Ca~e F We threfikeiFdo -not. i -'"'''-
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tion 1828(e)-given'that they hever'satiffied- *- - By :- *i -,
the' statutory'requirements for-earning such - : : '* e ".. -

rights."' Section"1328(a) mandatesi the:'gtant-' [8-10] -It remains to ask whether these
ing of a "full compliance" discharge. -*after- rules in fact authorized the bankruptcy court
completion by the- debtor of all payments to vracate -its discharge orderin .thecase at
under the plan...." 'Tllhe Debtors have not hbnd.>- The' court, reasoned'i that "the 'dis-
met this condition, and so cannot. claim any chageordef-was entered under-a-mistake of'
right te ''the 'discharg granted them. '"The fact andlunder Rule 9024 I have the power to
bankruptcy -'icopxl' ,s,rt after all; a ''eour{"of review-that-' ord&i'sua spontedf The' plain
equity, and it stiks 'us'as aniiomalousi this language of Rule 60(b) and Bankruiptcy Rule'
context to say that the Debtors have a right 9024 appears to. support the court's under-
to retain that ZwhicbE~they'ac no 'iight to standing-of its- author-ty See I re Lenox,
receive in the flrst~place., s e ;902-F.2d 737, 739-40 (9th Cir.1990)("t'[B]ank-.

[5] More.to the point, the Debtors have 'ruptey caurtsj, as courts of equity, have the;
suggested no reason to believe that Congress pow- tb -reconsider,' modify.-di&Vacate their
intended section 1328(e) to prevent the bank- previous' -orders soling 'as -'nob-intervening.
ruptey court from correcting its own nis- 'rights' havbecom6infe'veste'd in 'reliance onwthe
takes. That this section specifies that a dis- ordgers. biisgpe : hd& bedi furnalizd-dinn'
charge may be revoked "only" for fraud may BanikrptcRu1e9024, which Yites Federal;
be explained, we think, as a means of empha- Rul'-e of' Civil I.,ocedure .60 'hpli'cale- to
sizing that other grounds for revocation- b4hl ti" ~.")"(citation' 'omitted) '

whether general equitable principles or some ' 3 ; "'i'

reason set forth in section 727(d), which gov- -The pDebtrs contend, '.however "that" the"
erns revocation of a discharge granted in a ";niistake" 'that prompted'- the !!ntry.-of¢the
Chapter 7 proceeding-lare not to be import- order of discharge was-made'by5tUe"Trustee,'
ed into the Chapter- 13' context. ' ' and,-is-ifct ,attrib'utable tto rthe 'bankruptcy'

[6,7] Section 1328(e) therefore does not,- ciErgargue Wthatsthe tbankruptcy
conflict with Rule 9024 'as applied by the codiidelf cobtimttbd'n'o mistak," since the"
bankruptcy court. A Chapter 13 debtor's court , acted -properl y in 'granting'!'the di-'
right to have his discharge revoked only for -chaige'6i othe'bdasis of thIe information "ppre&
fraud (and not'on general eqtlitable grounds senteii for' itsc'onsideration. "' -' '
or for some reason that would ljustify revoca-' ' 1 ',
tion of a Chapter 7 discharge> is in no way , By ctaaterzing matters in; this fashici,
infringed when a court vacates an order of the Debtors reek to .bring (his case 'wihn
discharge entered by mnistake.-' The bank-' the reachof ou decision ineMctt r of Grego-
ruptcy court and the BAP therefore properly ry 705 F 2d illS (9th Cir'.W83)' The effort
rejected the Debtors' argument'that section is unavailing. 'In Gregory we held that a
1328(e) serves to limit the power conferred creditors failure to object to the confirmation
upon the court by' Rule 60(b) through Bank- of JaChaptr i13 plan at the c.pnfirriatijn
ruptey Rule 9024. h'e -ng or to appeal from the- order jonfirm-n

3. We note that the Debtors have not demonstrat- orderi"P' Moreover, although It ,'as' the court
ed that they will suffer any undue prejudice from ; itself.thrat brought forward'Rulee60(b) ai-a possi-
having their inadvertently granted discharge tak- ble source qf authority for the relief requested, its
en away. They are still entitled to earn their reconsideratiqn of its previous order was
discharge by making all the payments required 'prompte'b4 'the 'government's' motion; 'and in
under their confirmed Chapter 13 plan. - ' that se did At occtw'thson&''

4. The debtors appear to argue that the bankrupt- 5 T he BAP stated that any .error made, by the
cy court erred in raising the issue of Rule 60(b)'s Trustee here was attributable to the bankruptcy
application sua sponte. This court has clearly court because the Trustee com mitted that error
foreclosed any such argument. See Lenox, 902 3while perforning ',an integral part-of the judicial
F.2d at 740 ("Although FRCP 60(b) provides that processo,', oLon&er Farms, Inc, v. Jlobucher,
a court may relieve a party from a final order 804IF n4 1O9$, 1097 (9th Cir.l986). 'Ii view of
upon motion, it does not prohibit a bankruptcy our Ais6position of this appeal, we find it unneces-
judge from reviewing, sua sponte, a previous sary to address this issue.- "'!"''T" " *

[89]
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as 994 F.2d 1462 (9th Cir. 1993} ;

ing the plan precluded the creditor from government's behavior, "reasonable," and the
mounting a collateral attack on the plan after court therefore did nok abuse its discretion in
it became final..: We had no occaision-: to reopening the case and vacating the Debtors'
consider 'whether the' bankruptcy courl, had discharge order,
confirmed the plan under. the influence, of a
mistaken, view of the facts,'c1s,4and, if so0, wheth- IV
er this mistake could have been corrected --
under Rule 60(b)jand Bankruptcy Rule 9024 'The decision of the-"BAP affiring the
Gretgory isi,.inapposite, and ,thus'unhel"pfuto L iiruptcy c§ ts , vacating the Debt-
the Debtors here, o.s' di rge AI RMED. ,

-In any event, we reject the Debtoirs'sug- .-
gestion that the bankruptcy, court iselflu 'ct-
ed properly", in granting their discharg4 and
tht there is therefore no basis for -relief '- '

under Rule 60(b). We acknowledge that -t j . ,
problelms,"that have rieintbis casI '[r
utimately, atrbutble ,to the f'ailr f~

T~uste~tolear tha theIRS, had$eda
prf 1o ,' ., -Frpresentp , i-..ever, ~his is immatra. Th rdr# i

charge was entered by thebnrptyjor
ufdd a misa*pPrehension :as .ti the-fa , f ,
the cise. the , ,, I coS .n ap...
actual fa~tsi would ventwri l hei ' - -' 1 .ul;

orders In or iew t is argecva e ylrent \ -

coi' itkl ~ o "iri,|h ~addverthe tncaie' dow '-ul '. - ' " - -"''--

60(b)wainddtrec.Sie'
venrg Ngt'haebcoe~ati

there i s n&o~~et1th ~rp ~ '

inoatoy ~the ~l 4 ' a''--' . ''-"'"''':, ''~'- _ * '-,

[11' Finally, the e,
th goverpmextamto I

the, dis l t he e o e H

The,~ De!r on uta~tegv~ ent

thp'nioio to n,
rnodths atrie discharge was grantd 

.and ainsit 't~ th bkrutc lcour .g'av
iiiiiile4 eihttothis fact.FHowevr~h

cout ce~r~ heded the stanidard e dw
by ~h~s ourtnharivinigtat itsj~decisio(dn . - -

Ashfordvt~t1,657' F.2d 1053,105 ~h- -

Cirl 191) n r~lcitly found that the d~ly ---
hadl aueiithDeoIs Io PrIufe whle

fgheto tihemto oeQpeli w Ald -

~~~ to ~~~~the gov¶ln
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ADMINISTRATIVEOFFICE OF THE U.S. COURTS
BANKRUPTICYDIVISION

MEMORANDUM

DATE: August 3 ,, .993

FROM: Patrici .Channon

SUBJECT: Proposed Guidelines for Facsimile Filing

TO: John K. Rabiej, Chief, Rules Committee Support Office

Judge Leavy has requested that the attached materials concerning "fax filing"

be distributed to the members of the Advisory Committee on Bankruptcy Rules prior to the

Committee's September 1993 meeting.

Attachment



Agenda F-7 (Summary)
Court Administration/Case Mngt.
September 1993 CONFIIENIAL

SUMMARY OF THE
REPORT OF THE JUDICLAL CONFERENCE COMMY[TEE

ON COURT ADMINISTRATION AND CASE MANAGEMENT

The Committee on Court Administration and Case Management recommends
that the Judicial Conference:

1. a) Support in principle the substance of Section 3 of the Civil Justice
Reform Act of 1993 and refer the issue of whether the matter is more
appropriately within the authority of federal rules to the Committee on
Rules of Practice and Procedure for a report to the March 1994 Session
of the Judicial Conference.

b) Support Section 5(b) of the Act;

c) Oppose Section 5(a) of the Act as written and offer the provisions of
the judiciary housekeeping bill as an alternative. pp. 2-5

2. a) Amend the Miscellaneous Fee Schedule promulgated under
28 U.S.C. § 1913 to provide a fee for usage of electronic access to court
data, as follows:

For usage of electronic access to court data, $ 1 per
minute of usage [provided the court may, for good
cause, exempt persons or classes of persons from the
fees, in order to avoid unreasonable burdens and to
promote public access to such information]. All such-
fees collected shall be deposited to the Judiciary
Automation Fund.

b) Limit the application of the fee to users of PACER and other
similar electronic access systems. No fee will be applied to users
of ACES/EDOS at the present time, with the option of charging a
fee for that service reserved for future consideration.

NOTICE
NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL

CONFERENCE UNLESS APPROVED BY THE CONFERENCE ITSELF



c) Delegate to the Director of the Administrative Office theauthority to determine the appropriate date to implement the fee,once usage rates warrant the administrative expense of collectingthe fee, in order that the appropriate software and the billing andfee collection procedures may be developed for implementation inthe appellate courts................................ 
pp. 5-8

3. Urge Congress to enact legislation amending 28 U.S.C. § 1827 (g) toinsert the following language:

If the Director of the Administrative Office of the United.States, Courts finds it necessary to develop and administer
criterion-referenced performance examrinations for purposesof certification, or, other examinations for the selection ofotherwise qualified interpreters,- the Director shall prescribefor each examination a uniform fee for applicants to takesuch examination. In determining the rate of the fee foreach examination, the Director shall consider the feescharged by other organizations fot examinations that aresimilar in scope or nature. Notwithstanding section 3302(b)of title 31 of the United States Code, the Director isauthorized to provide in any contract or agreement for theadministration of examinations and the collection of feesthat the contractor may retain all or a portion of the fees inpayment for the services. All fees hereafter collected andnot retained by a contractor shall be deposited in the fundestablished under section 1931 of this title and shall remainavailable until expended for the interpreters program.

The Director of the Administrative Office of the UnitedStates is hereby granted retroactive authority to include inany contract for the development of examinations forinterpreters a provision which permits the contractor tocollect and retain fees in payment for contractual services,notwithstanding sections 3302(b), 1341, and 1517 of title 31of the United States Code .................. pp. 8-9
4. a) Adopt the following resolution:

Effective December 1, 1993, the Judicial Conference authorizescourts to adopt local rules to permit the clerk to accept for filingpapers transmitted by facsimile transmission equipment or by otherelectronic means, provided that such filing is permitted either(a) in compelling circumstances, or (b) under a practice which wasestablished by the court prior to May 1, 1991, or (c) on a routine basis(without prior specific approval), if the rules meet the requirements



included in the Technical Guidelines for the Acceptance of Documents by
Facsimile.

b) Approve' the proposed Technical, Guidelines for the Acceptance of
Documents by Facsimile. ...................... ... pp. 10-13

5. Support the enactment' of legislation that would provide authorization to
all federal courts to utilize mandatory arbitration at the courts'
discretion. ... ......... ,,"pp. 13-17

6. Allow the six courts that participated in the videotape experiment to
continue to utilize videotape as a method of recording court proceedings
without 'the simultaneous useof other methods, but without a provision to
allow the use of videotape as the record on appeal. pp. 17-19

7. Amend the schedule, of fees for' bankruptcy courts pursuant
to 28 U.S.C. 1930(b)' to allow'the, payment of the $30
administrative fee for noticing services performed by the
clerk in chapter 7 and 13i cases in installments in the same
manner as instalent payments allowed by Section 1930(a)
of title 28. The first $30 received shall be appliedrtpothe
$30 administrative fee. ...... ................ pp. 19-20



Filing By Facsimile C NFlIDENTIAL
The Judicial Conference, through its Court Administration and Case

Management, Automation and Technology and Rules Committees, has examined the

use of facsimile technology for the filing of court documents over the last several years.

In June 1989, the former Committee on Judicial Improvements recommended

amendments to the Appellate, Civil, and Bankruptcy Rules to provide for local rules

permitting papers to be filed by facsimile transmission or other electronic means,

consistent with guidelines promulgated by the Judicial Conference. Subsequently, the

Committees on Automation and Technology and Court Administration and Case

Management, while developing the guidelines required by the amended Federal Rules,

determined that until such time as the technological, budgetary, and procedural

implications of facsimile filings were resolved, the Conference should authorize the

promulgation of local rules permitting the filing of papers by facsimile only in the most

limited circumstances. In September 1991, the Judicial Conference adopted a

resolution implementing guidelines for the use of facsimile for the filing of court papers

(JCUS Sept 91, 52-53). The guidelines took into consideration the practical and

technological constraints regarding the acceptance of court documents by facsimile, as

previously identified by the Committee on Judicial Improvements. The Conference

action was an initial measure, intended to provide a narrow margin of opportunity for

courts to allow the filing of papers by facsimile transmission. The Conference

resolution as adopted is .as follows:

10



Effective December 1, 1991, the Judicial Conference authorizes courts to
adopt local rules to permit the clerk to accept for filing papers
transmitted by facsimile transmission equipment, provided that such filing
is permitted only (a) in compelling circumstances or (b) under a practice
which was established by the court prior to May 1, 1991.

This resolution serves as the guideline mandated by the Federal Rules of

Appellate and Civil Procedure, and by adoption of Civil Rule 5, the Federal Rules of

Bankruptcy Procedure regarding the acceptance of documents by facsimile, which

became effective December 1, 1991.

At its June 1992 meeting, the Committee on Court Administration and Case

Management revisited this issue as it relates to the implementation of the Civil Justice

Reform Act and determined that, notwithstanding the practical and economical

problems related to facsimile use, courts should be allowed to determine at the local

level whether to implement the practice of accepting papers for filing by facsimile

transmission on a routine basis. Several courts have expressed a desire to implement

local rules to routinely accept papers by this method since the Conference adopted the

more restrictive policy. Therefore, your Committee recommends that the Conference

modify the resolution adopted in 1991 to allow courts to adopt by local rule a broader

policy regarding the acceptance of papers by facsimile transmission. Your Committee

recognizes that for many courts, the technological, budgetary, and procedural problems

may continue to pose enough of a hardship as to prevent any divergence from the

guidelines established in 1991. Under the proposed resolution, those courts that elect

to maintain the existing, narrower guidelines may continue to do so. However, your

Committee also believes that those courts with the capability of accepting filings by

facsimile on a more routine basis should be allowed to do so, particularly in

11



consideration of the obligations placed- on both the courts' and parties involved in

federal litigation -under the Civil Justice Reform Act. Your Committee has further

determined that national guidelines to be followed by courts enacting 'local rules should

be adopted. Proposed guidelines for the 'technical requirements for equipment,

procedures for compliance with the requirement'of an original signature, filing

procedures, and potential fees' for the service, are included as' Appendix A. These

guidelines were developed with assistance from appellate, district and bankruptcy clerks.

Issues not governed by the guidelines may be left to the discretion of the courts.

The Committee on Automation" and Technology has reviewed the proposed

guidelines and this recommendation and opposes any change to the current Judicial

Conference policy. This position is based upon the determination of that Committee's

Subcommittee on Filing by Facsimile that "while the concept of filing by facsimile

transmission may- be feasible 'in some instances, the Federal' Judiciary is not ready to

change its current policy, even by means of a 'pilot project, unless full funding were

available for nationwide implementation and until the -clerks' concerns have been

addressed adequately". The Subcommittee's findings were based on a survey sent to all

clerks of the appellate, district, and bankruptcy courts.

Your Committee believes sufficient provisions have been included in the

proposed guidelines to address all of the identified concerns. Further, the proposed

resolution would simply create the option in those districts that have the inclination and

the resources to accept documents by this method and would not impose the policy on

those courts that object. In addition, the Committee on Rules of Practice and

Procedure has expressed concern about the relationship between the proposed

12



guidelines and the Federal Rules of Appellate, Bankruptcy, Civil, and Criminal

Procedure. Your Committee, has attempted to address these concerns through revisions

to the proposed guidelines. Your Committee understands, however, that the 'Rules

Committee remains opposed to the adoption of the guidelines in their present form,

because it believes that the specific areas, left to, the courts' discretion under the

guidelines affect the rulemaking process and require further study. Finally, the

Committee on Rules believes, the local option should not be applied to bankruptcy

courts. Your Committee considered a similar motion and determined that there is no

valid reason for excluding bankruptcycourts from the proposed resolution.

Recommendation 4: that the Judicial Conference a) adopt the following
resolution:

Effective December 1, 1993, the Judicial Conference authorizes courts to
adopt local rules to permit the clerk to accept for filing papers
transmitted by facsimile transmission equipment or by other electronic
means, provided that such filing is permitted either (a) in compelling-
circumstances, or (b) under a practice which was established by the court
prior to May 1,,, 1991, or (c), on a routine'basis (without -prior specific
approval) if the rules meet' the requirements included in the Technical
Guidelines for the Acceptance of Documents by Facsimile.

b) Approve the proposed Technical, Guidelines for the Acceptance of
Documents by Facsimile.

Arbitration

The Judicial Improvements and Access to Justice Act of 1988, Public Law No.

100-702, provided formal statutory authorization to continue the mandatory non-

binding arbitration programs previously piloted by the Judicial Conference in ten

13



Agenda F-7 (Appendix A)
Court Admninistration/Case Mngt.
September 1993

GUIDELINES FOR FILING BY FACSIMILE CONFIDENTIAL
I. General Purpose and Scope:

(i) Purpose of the Guidelines: The Guidelines for Filing by Facsimile arethe standards established by the Judicial Conference of the United Statesto assist those courts that permit filing of papers by facsimile transmission
pursuant to the Federal Rules of Appellate, Civil, Criminal and
Bankruptcy Procedure.

(2) Compliance with Rules of Procedure: These Guidelines for Filing byFacsimile are designed to guide the activities of litigants and- court
personnel relating to facsimile filing consistently with, and where
authorized by, all applicable rules of procedure adopted under 28 U.S.C.§§ 2072 and 2075. They do not amend, modify, or excuse noncompliance
with any applicable rules.

(3) Prohibited Documents: Papers may not be sent by facsimile transmission
to the court for filing unless the court has expressly authorized such
transmissions by local rule or by order in a particular case. In addition,bankruptcy petitions and schedules may not be sent by facsimile
transmission.

II. Definitions:

(1) "Facsimile transmission" means sending a copy of a document by a systemthat encodes a document into electronic signals, transmits these electronic
signals, and reconstructs the signals to print a duplicate of the original
document at the receiving end.

(2) "Facsimile filing" or "filing by fax" means a court's receipt of a paper
generated by a facsimile machine in the clerk's office. Electronic
transmission of a document by facsimile machine does not constitute
filing; rather, filing is complete only when the document is received by theclerk.

(3) "Facsimile machine" means a machine used to transmit or receive
documents.

(4) "Fax" is an abbreviation for "facsimile" and, as indicated by the context,
may refer to a facsimile transmission or to a document so transmitted.



III. Technical requirements:

For purposes of these guidelines, in order for courts to accept the filing of
papers by facsimile on a routine basis, the following technical requirements must
be met. I

(1) Facsimile Machine Standards:

(a) A facsimile machine must be able to send or receive a facsimile
transmission using the international standard for scanning, coding,
and transmission established for Group 3 machines by the
Consultative Committee of International Telegraphy and Telephone
of the International Telecommunications Union (CCITT), in
regular resolution.

(b) The receiving unit must be connected to and print through a
printer using xerographic technology, or a facsimile modem that is
connected to a personal computer that prints through a printer
using xerographic technology. Only plain paper (no thermal paper)
facsimile machines may be used.

(2) Additional Facsimile Standards for Senders:

(a) Each sender must have the following equipment standards:

(i) CCITT Compatibility - Group 3 2;

(ii) Modem Speed - 9600-2400 bps (bits per second) with
automatic stepdown; and

(iii) Image Resolution - Standard 203 x 98.

(b) A facsimile machine used to send documents to a court must be
able to produce a transmission record, as proof of transmission at

' The Administrative Office will monitor technological advances and will
recommend modifications to these guidelines when necessary.

2 Group 3 fax machines are currently the. most common, accounting for 97% of
the devices on the market. Group 3 compatibility is mandatory for public applications
at the present time. Group 3 fax can utilize the public telephone network (voice grade
lines) and does not require special data lines. Group 3 fax devices transmit at under 1
minute per page, may have laser printing capability, and use various standard data
compression techniques to increase transmission speed.



'the time transmnission'is completed. '

IV. Resource Availability: No additional personnel (FTEs) or funds for equipment
will be made available due to a court's adoption of a fax filing policy. Courts
should be aware of the potential burdens on the clerk's office and should
examine thoroughly the potential'impact on the court before adopting a fax
policy.

V. Original Signature: If authorized by local rules or by order in a particular case,
a clerk may provisionally accept a document having the image of the original
manual signature on the facsimile copy. A court may order prompt filing of the
original signed document, as well. If not filed, -the originalsigned document
must be maintained by the attorney of record or the' party' originating the
document until the litigation concludes.d

VI. Transmission record: The sending party must maintain a copy of all papers filed
by facsimile and a copy of the transmission record until the litigation concludes.

VII. Cover sheet:

(1) Each document transmitted to the clerk must be accompanied by a cover
sheet which lists the following:

(a) the court in which the pleading is to be filed;

(b) the type of action,- e.g., civil, criminal, bankruptcy, or adversary
proceeding;

(c) the case title information;

(d) the case number identification (except when the document is the
original complaint);

(e) the title of document(s);.

(f) the sender's name, address, telephone number, and fax number;

(g) the number of pages transmitted including cover sheet;

(h) the billing or charge information for court fees; and

(i) the date and time of transmission.

3 This is in addition to the requirement that the original document be maintained.



(2) Unless a local rule or court, order in a particular case requires otherwise,
the cover sheet must be the'first page transmitted. The cover sheet need
not be filed in the case and is not counted toward any page limit
established,, by the court.

(3) T1he, facsimilecover, sheet does not replace any cover sheet that the court
may require. It is for the clerk's use in identifying the document vand
identifying any applicable fees.

VIII. Fees: v

(1) Payment of'filing fees and any additional charges prescribed or' authorized
by the Judicial, Conference for the use of the facsimile filing option shall
be made in a manner determined by the Administrative Office.

(2) If a court authorizes the filing of papers by facsimile on a routine basis,
the clerk must ensure that appropriate filing ,fees and any additional
charges are paid.

(3) Other Fees for Filing by Fax

(a) When documents are received on Athe court's fax equipment, the
court shall collect the following fees, in addition to any other filing
fees required by law:

For the first ten pages of the document,
excluding the cover sheet and special
handling instruction sheet ........ $ 5.00

For each additional page .......... $ .75

Any necessary, copies to be reproduced,
by the court, for each page . ..... ,. $ .50

(b) No fees are to be charged forservices rendered on behalf of the
United States.

4 These fees may be collected once the Judicial Conference approves amendments
to the Miscellaneous Fee Schedules promulgated under 28 U.S.C. §§ 1913, 1914, and
1930.

5 See Miscellaneous Fee Schedules.



ADMINISTRATIVE OFFICE OF THEL. RALPH MECHAMTA S-SDIRE~~mR UNITED STATES~~~ COUTRT JOHN K. RABIEJDIRECTOR UNITED STATES C~tJR1SCHIEF, RULES COMMITTEE
JAMES E. MACKLIN, JR, 

SUPPORT OFFICEDEPUTY DIRECTOR WAASHINGTON, D.C. 20544

August 16, 1993

MEMORANDUM TO MEMBERS OF THE ADVISORY COMMITTEE ON BANKRUPTCY
RULES

SUBJECT: Judicial Conference Report Including an Appendix
Transmitting Proposed Amendments to the Bankruptcy
Rules

I am attaching a copy of the Judicial Conference Report
including an Appendix transmitting proposed amendments to the
Bankruptcy Rules. The rules amendments submitted to the Judicial
Conference should have been included in Item 2 of the
September 13-14, 1993 agenda book, but they were inadvertently
omitted.

Please bring your copy of the agenda book to the meeting.

John K. Rabiej

2 Attachments

cc: Honorable Robert E. Keeton
Honorable Alicemarie H. Stotler



I

I

I

i
i

I

I

i

I
I

I

I



Agenda F-19 (Summary)
Rules
September 1993

SUMMARY OF THE

REPORT OF THE JUDICIAL CONFERENCE COMMITTEE

ON THE RULES OF PRACTICE AND PROCEDURE

The Committee on the Rules of Practice and Procedure
recommends that the Conference:

1. Approve the proposed amendments to Rules 1, 3, 5, 5.1, 9,
13, 21, 25, 26.1, 27, 28, 30, 31, 33, 35, 38, 40, 41, and
48 of the Federal Rules of Appellate Procedure and
transmit them to the Supreme Court for its consideration
with the recommendation that they be adopted by the Court
and transmitted to Congress pursuant-t-o law ....... pp. 2-5

2. Approve the proposed amendments to Rules 8002 and 8006 of
the Federal Rules of Bankruptcy Procedure and transmit
them to the Supreme Court for its consideration with the
recommendation that they be adopted by the Court and
transmitted to Congress pursuant to law ............. p. 6

3. Approve the proposed amendments to Rules 16, 29, 32, and
40 of the Federal Rules of Criminal Procedure and
transmit them to the Supreme Court for its consideration
with the recommendation that they be adopted by the Court
and transmit to Congress pursuant to law ............ pp. 6-9

4. Approve the proposed amendments to Rule 412 of the
Federal Rules of Evidence and transmit the proposal to
the Supreme Court for its consideration with the
recommendation that it be adopted by the Court and
transmitted to Congress pursuant to law ......... pp. 10-11

5. Not approve the adoption of proposed Guidelines for
Filing by Facsimile in their present form ....... pp. 13-14

The remainder of the report is for information and the record.

NOTICE
NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL

CONFERENCE UNLESS APPROVED BY THE CONFERENCE ITSELF.
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Agenda F-19
Rules
September 1993

REPORT OF THE JUDICIAL CONFERENCE

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

TO THE CHIEF JUSTICE OF THE UNITED STATES AND MEMBERS OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES:

Your Committee on Rules of Practice and Procedure met in

Washington, D.C. on June 17-19, 1993. All members of the Committee

attended the meeting. Philip B. Heymann, Deputy Attorney General,

attended part of the meeting, with Messrs. Roger Pauley and Dennis

G. Linder representing him in -his- absence. The Reporter to your

Committee, Dean Daniel R. Coquillette and the Secretary to the

Committee, Peter G. McCabe, also participated in the meeting.

Also present were Judge Kenneth F. Ripple, Chair, and

Professor Carol Ann Mooney, Reporter, of the Advisory Committee on

Appellate Rules; Judge Edward Leavy, Chair, and Professor Alan N.

Resnick, Reporter, of the Advisory Committee on Bankruptcy Rules;

Chief Judge Sam C. Pointer, Jr., Chair, and Dean Edward Cooper, of

the Advisory Committee on Civil Rules; Judge William Terrell

Hodges, Chair, and Professor David A. Schlueter, Reporter, of the

Advisory Committee on Criminal Rules; and Judge Ralph K. Winter,

Jr., Chair, and Dean Margaret A. Berger, Reporter, of the Advisory

Committee on Evidence Rules.

NOTICE
NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL

CONFERENCE UNLESS APPROVED BY THE CONFERENCE ITSELF.



Also present were John K. Rabiej, Chief, Rules Committee

Support Office of the Administrative Office of the United States

Courts; Professor Mary P. Squiers, Director of the Local Rules

Project; and Bryan Garner and Joseph F. Spaniol, Jr., consultants

to the Subcommittee on Style. Other staff from the Administrative

Office and the Federal Judicial Center as well as various members

of the public also attended the meeting as observers.

I. Amendments to the Federal Rules of Appellate Procedure.

The Advisory Committee on the Rules of Appellate Procedure

submitted to your Committee proposed amendments to Appellate Rules

1, 3, 5, 5.1, 9, 13, 21, 25, 26.1, 27, 28, 30, 31, 32, 33, 35, 38,

40, 41, and 48 together with Committee Notes explaining their

purpose and intent. The proposed amendments were circulated to the

bench and bar for comment in December 1992. A scheduled public

hearing on the proposed amendments was canceled because no one

requested to testify.

The proposed amendments to Rules 3, 5, 5.1, 13, 21, 25(e),

26.1, 27, 30, 31, and 35 would establish national standards

controlling the number of copies of documents that must be filed

with the court of appeals, subject to local court approved

variations. The amendments were derived from the work of the local

rules project.

The provision prescribing the title of the rules, now found in

Rule 48, would be transferred to Rule 1. The proposed changes to

Rule 9 would accommodate appeals by the government from a court

order releasing a defendant prior to trial or after judgment of

2



conviction. The changes would also require a party seeking review

to provide the court with a copy of the district court's order, its

statement of reasons, and a transcript of the release decision, if

the appellant challenges the factual basis of the court's decision.

The proposed amendments to Rule 25(a) would prohibit a clerk

from refusing to accept papers for filing because of form

deficiencies. The provision is similar to Civil Rule 5(e) and

proposed Bankruptcy Rule 5005(a).

Under revised Rule 25(d), the proof of service would include

the address to which papers were mailed or to which they were

delivered. Your Committee voted to eliminate the proposed

provision in Rule 25(d) regarding the clerk's duty to file papers

absent proper acknowledgement or proof of service. The provision

appeared unnecessary and could cause confusion. The proposed

amendments to Rule 28 would require the appellant to include a

summary of argument in the brief.

The proposed amendments to Rule 32 would affect the form and

format requirements governing appellate briefs. They would also

clarify the limits on the length of a brief. Your Committee voted

to defer transmission of the proposed amendments to Rule 32 and

approve republication of the rule to focus public comment on the

appropriate standards to measure the length of a brief, i.e., the

average number of words or characters per page.

Rule 33 would be revised to authorize the court to require

parties to attend appeal conferences and address any matter that

may aid in the disposition of the proceedings, including

3



simplification of the issues and the possibility of settlement.

The proposed amendments would authorize the court to designate a

judge or other person to preside over the appeal conference.

The proposed amendments to Rule 38 would require a court to

provide notice and an opportunity to respond before imposing

sanctions for the filing of a frivolous appeal. Your Committee was

concerned that it would burden a court if it were required to give

notice in each instance. Thus, the Committee voted to change the

proposal to require that the notice be given either by the court or

by the moving party in a separately filed motion.

Rule 40 would be revised to lengthen the time for filing a

petition for rehearing in civil cases involving the United States.

The proposed amendments to Rule 41 would make conforming changes

consistent with other rule changes involving the time for the

issuance of the mandate of the court. In addition, the changes

would require parties to file a proof of service at the same time

a motion for a stay of mandate is filed.

The title provision in Rule 48 would be moved to Rule 1, and

an entirely new provision on masters -would be inserted in its

place. The proposed amendments to Rule 48 would authorize a court

to appoint a special master to make recommendations on ancillary

matters, e.g., application for fees or eligibility for Criminal

Justice Act status on appeal.

The proposed amendments to the Federal Rules of Appellate

Procedure, as recommended by your Committee, appear in Appendix A

together with excerpts from the Advisory Committee report

4



summarizing the comments received, the committee's review of the

issues presented, and the changes made in the published draft.

Recommendation: That the Judicial Conference approve proposed
amendments to Appellate Rules 1, 3, 5, 5.1, 9, 13, 21, 25,
26.1, 27, 28, 30, 31, 33, 35, 38, 40, 41, and 48 and transmit
them to the Supreme Court for its consideration with the
recommendation that they be adopted by the Court and
transmitted to Congress pursuant to law.

The Advisory Committee also submitted proposed amendments to

Appellate Rules 4, 8, 10, 214 25, 32, 35, and 41, and recommended

that they be published for public comment. The proposed amendments

to Rules 4, 8, 10, and 25 are technical or represent conforming

changes. Rule 21 would be revised to establish procedures

governing an application---for-a writ of mandamus directed--to-a trial

judge. It would eliminate the trial judge's name from the

application. It would also authorize pro forma representation for

the trial judge unless the trial judge desires personal

representation or the court directs otherwise. Proposed amendments

to Rules 32, 35, and 41 would treat a request for a rehearing in

banc the same as a petition for a panel rehearing with respect to

the finality and tolling of judgment period for filing a petition

for writ of certiorari.

Your Committee voted to circulate the proposed amendments to

the bench and bar for comment. The timing of the publication was

left to the discretion of the Advisory Committee.

5



III. Amendments to the Federal Rules of Bankruptcy Procedure.

The Advisory Committee on Bankruptcy Rules submitted proposed

amendments to Bankruptcy Rules 8002 and 8006 together with

Committee Notes explaining their purpose and intent. The proposed

amendments were circulated to the bench and bar for comment in

December 1992. The scheduled public hearing on the amendments was

canceled because no one requested to testify.

The proposed amendments to Rules 8002 and 8006, along with

conforming changes to the Appellate and Civil Rules, are intended

to designate a single event that initiates tolling periods in the

Appellate, Bankruptcy, and Civil Rules for certain post-trial

motions. Your Committee voted to make several stylistic changes to

the proposed amendments. An excerpt from the Advisory Committee

report and the proposed amendments, as amended, are set forth in

Appendix B.

Recommendation: That the Judicial Conference approve the
proposed amendments to Bankruptcy Rules 8002 and 8006 and
transmit them to the Supreme Court for its consideration with
a recommendation that they be adopted by the Court and
transmitted to Congress pursuant to law.

III. Amendments to the Federal Rules of Criminal Procedure.

The Advisory Committee on Criminal Rules submitted to your

Committee proposed amendments to Criminal Rules 16, 29, 32, and 40

together with Committee Notes explaining their purpose and intent.

The proposed amendments were circulated for public comment in late

December 1992 on an expedited four-month timetable to coincide with

the timetable for amendments to Evidence Rule 412. A public

6



hearing on the proposed amendments was held in Washington, D.C. on

April 22, 1993.

The Advisory Committee received a substantial number of

comments on the proposed amendments to Criminal Rule 32,

particularly from probation officers who were concerned about the

time deadlines imposed on the completion of presentence reports. In

light of these concerns, the Advisory Committee eliminated the

reference to the specific time set for the completion of a

presentence report and substituted the existing provision, which

requires the report to be completed before the sentence is imposed

"without unreasonable delay." Specific time periods regulating

other stages of the sentencing process, however, were retained in

the proposed amendments. The Advisory Committee also retained the

proposed amendment's presumption that a probation officer's

sentencing recommendation be disclosed to the parties, despite the

recommendation of the Committee on Criminal Law to retain the

current rule's presumption against disclosure.

The Advisory Committee made several other changes to the

original draft regarding the re-sponsibilities and authority- f

probation officers during the sentencing process. Among other

things, the changes would provide defendant's counsel with a

reasonable opportunity, instead of an entitlement, to attend any

interview with a probation officer, and they would authorize a

probation officer to arrange, rather than to require, meetings with

defendant's counsel. In addition, your Committee made stylistic

changes to the proposed amendments.

7



Your Committee agreed with the Advisory Committee's conclusion

that a victim allocution provision in Rule 32 was unnecessary

because a court now has the discretion to permit a victim to speak

at sentencing. Mandating victim allocution might lead to greater

victim frustration because of the sentencing guidelines

restrictions, which limit the impact of a victim's statement. Your

Committee, however, eliminated as unnecessary several sections of

the Committee Note, which would have explained in detail these and

other reasons for not including the victim allocution provision in

the Rule.

The proposed changes to Rules 16, 29, and 40-are relatively

minor. The proposed change to Rule 16 would explicitly extend the

discovery and disclosure requirements of the rule to organizational

defendants. The changes to Rule 29 would permit the reservation of

a motion for a judgment of acquittal made at the close of the

government's case in the same manner as the rule now permits for

motions made at the close of all the evidence. Changes to Rule 40

would clarify the authority of a magistrate judge to set conditions

of release in those cases where a probationer or supervised

releasee is arrested in a district other than the district having

jurisdiction.

The proposed amendments to the Federal Rules of Criminal

Procedure, as recommended by your Committee, appear in Appendix C

together with an excerpt from the Advisory Committee report.

8



Recommendation: That the Judicial Conference approve proposed
amendments to Criminal Rules 16, 29, 32, and 40 and transmit
them to the Supreme, Court for its consideration with the
recommendation that they be adopted by the Court and
transmitted to Congress pursuant to law.

The Advisory Committee also submitted proposed amendments 'to

Criminal Rules 5, 10, 43, and 53, and recommended that they be

published for public comment. The proposed amendment to Rule 5

would exempt from the Rule's requirements prosecutions initiated

under the Unlawful Flight to Avoid Prosecution (UFAP) statute,

because a United States attorney rarely prosecutes defendants under

the statute. UFAP is used primarily to assist state law

enforcement officers in apprehending and holding alleged state-law

offenders. Rules 10 and 43 would be amended to allow video

teleconferencing of certain pretrial proceedings with the approval

of the court. The proposed changes to Rule 43 would also allow the

court to sentence a defendant in absentia who flees after the trial

has begun. Finally, the proposed amendment to Rule 53 would permit

broadcasting of proceedings under guidelines to be adopted by the

Judicial Conference. A Conference approved pilot program

permitting broadcasts of proceedings in civil cases is presently

underway.

Your Committee made stylistic changes and voted to circulate

the proposed amendments to the bench and bar for comment. In order

to establish an orderly time for publication, your Committee also

authorized the 'Advisory Committee to consult with the other

advisory committees and determine the time to distribute the

proposed amendments for public comment.

9



IV. Amendments to the Federal Rules of Evidence.

The Advisory Committee on Evidence submitted to your Committee

proposed amendments to Evidence Rule 412 together with Committee

Notes explaining their purpose and intent. The proposed amendments

would clarify and extend the protection of the rule to victims of

sexual misconduct in all criminal and civil cases.

Your Committee was advised that legislation had been

considered during the last Congressional session that would bypass

the rulemaking process by directly amending Evidence Rule 412. To

address the Congressional concern for prompt action your Committee,

at the request of the Judicial Conference's- Ad Hoc Committee on

Violence Against Women, agreed to expedite the rulemaking process

to enable Congress to consider the proposed amendments to Rule 412

during the 103rd Congressional session.

The original draft of the amendments to Evidence Rule 412 was

prepared by the Advisory Committee on Criminal Rules in

consultation with the Advisory Committee on Civil Rules. The

proposed amendments would expand the protection of the rule to all

criminal and civil cases. They were circulated for public comment

under an expedited timetable in late December 1992 for a four-month

period. A public hearing was held on the amendments by the newly

reactivated Advisory Committee on Evidence Rules in Washington,

D.C. on May 6, 1993.

Based on the comments received and the testimony at the

hearing, the Advisory Committee on Evidence revised and

restructured the original proposal. In particular, the committee

10



clarified the operation and effect of the amendments in civil cases

and on third party witnesses. The Committee Note was also

substantially revised to clarify the meanings of several phrases

used throughout the rule and explain the precise extent of the

rule's protections. The changes to the original draft did not

alter, however, the principal purpose of the amendments, which was

to protect the privacy interests of a victim of a sexual offense in

all civil and criminal cases. Your Committee adopted several

additional revisions, including language explicitly allowing the

prosecutor to introduce evidence of prior sexual acts by the

defendant with the victim.

The proposed amendments to Rule 412 of the Federal Rules of

Evidence appears in Appendix D.

Recommendation: That the Judicial Conference approve the
proposed amendments to Rule 412 of the Federal Rules of
Evidence and transmit the proposal to the Supreme Court
for its consideration with the recommendation that it be
adopted by the Court and transmitted to Congress pursuant
to law.

V. Report of the Advisory Committee on Civil Rules.

The Advisory Committee on Civil Rules submitted proposed

amendments to Civil Rules 26, 43, 50, 52, and 59 and recommended

that they be published for public comment. Proposed changes to

Rule 23 were also submitted for discussion but without a request

for immediate publication.

The proposed changes to Rule 26 would clarify the authority of

a court to dissolve or modify a protective order. Several factors

would be listed for the court to consider in making its decision,

including the impact on the public. Rule 43 would be changed to



allow a court to view the testimony of a witness via audio or video

transmission during a trial in open court. Finally, the proposed

amendments to Rules 50, 52, and 59 would set uniform time periods

to file certain post-trial motions consistent with the proposed

changes to the Appellate and Bankruptcy Rules.

Your Committee voted to circulate the proposed amendments to

the bench and bar for comment after slightly revising the changes

to Rules 50, 52, and 59 to achieve uniformity with the changes in

the Appellate and Bankruptcy Rules. The timing of the publication

was left to the discretion of the Advisory Committee because of the

possibility of confusion resulting from the large package of rules

amendments now pending before the Congre-ss.

VI. Technical Amendments and Conformance of Local Rules with
National Rules.

Your Committee reviewed draft uniform provisions prepared by

the committees' reporters that would: (1) authorize the Judicial

Conference to make technical corrections and conforming amendments

to the rules directly, without action by the Supreme Court and the

Congress; (2) authorize the Judicial Conference to prescribe a

uniform numbering system that must be followed in the local court

rules, and (3) permit the imposition of a sanction for

noncompliance with certain local court procedures only if a party

has had actual notice of the requirement. The uniform provisions

would be included in the following rules: (1) Rules 47 and 49 of

the Federal Rules of Appellate Procedure; (2) Rules 8018, 9029, and

9037 of the Federal Rules of Bankruptcy Procedure; (3) Rules 83

and 84 of the Federal Rules of Civil Procedure; and (4) Rules 57

12



and 59 of the Federal Rules of Criminal Procedure. The Advisory

Committee on Evidence was requested to determine whether the

proposed amendments should be included in the Federal Rules. of

Evidence.

The amendments proposed by the Advisory Committee on Civil

Rules included an additional provision that would relieve a party,

who failed through negligence to comply with a local rule imposing

a requirement of form, from any loss of rights. Your Committee

voted to circulate the proposed amendments with the addition of the

provision recommended by the Advisory Committee on Civil Rules to

the bench and bar for comment.

VII. Proposed Guidelines For Filing by Facsimile.

At the request of the Committee on Court Administration and

Case Management, your Committee reviewed proposed Guidelines for

Filing by Facsimile. Under Appellate Rule 25, Bankruptcy Rule 7005

(incorporating the civil procedures in adversary proceedings),

Civil Rule 5, and Criminal Rule 49 (incorporating the civil

procedures), papers may be filed with the court by "facsimile

transmission if permitted by rules of the (court), provided that

the rules are authorized by and consistent with standards

established by the Judicial Conference of the United States." In

1991, the Conference issued very restrictive guidelines that allow

facsimile filing only in compelling circumstances or where it had

been authorized previously by a court. The proposed guidelines

would liberalize the opportunity of courts to authorize filing by

facsimile.

13



Your Committee requested each of the Advisory Committees to

determine whether the proposed guidelines were inconsistent with

the federal rules. After considerable discussion, your Committee

voted to recommend against adoption of the proposed Guidelines for

Filing by Facsimile in their present form.

The reporters to the respective advisory committees attempted

to draft an acceptable revision of the proposed guidelines. After

examining the draft of the reporters, your Committee is of the view

that many issues would still remain that require careful

consideration before approval of a revised draft could be

recommended. In particular, concerns were raised regarding

potential abuse by pro se litigants, the likelihood that extensive

local rulemaking would be necessary to resolve issues left

outstanding under the guidelines, and the consequences for failing

to comply with specific provisions of the guidelines, e.g., using

equipment not prescribed by the guidelines.

Recommendation: That the Judicial Conference not approve the
adoption of the proposed Guidelines for Filing by Facsimile in
their present form.

VIII. Report of the Subcommittee on Long-Range Plannina.

Your Committee discussed the request of the Long-Range

Planning Committee for its views on the size of the Article III

judiciary. After careful consideration, your Committee determined

that any cap or limitation on the size of the federal judiciary

would have no material effect on the Rules Enabling Act process or

the federal rules. Accordingly, your Committee voted not to take

a position as a committee on this issue.

14



IX. Report to the Chief Justice on Proposed Amendments Generating

Substantial Controversy.

In accordance with the standing request of the Chief Justice,

a summary of the_ proposed amendments generating substantial

controversy is set forth as Appendix E.

Respectfully submitted,

Thomas E. Baker
William 0. Bertelsman
Frank H. Easterbrook
Thomas S. Ellis, III
Alan W. Perry
Edwin J. Peterson
George C. Pratt
Dolores K. Sloviter
Alicemarie H. Stotler
Alan C. Sundberg
Philip B. Heymann
William R. Wilson
Charles Alan Wright

Robert E. Keeton, Chairman

Appendix A: Proposed Amendments to the Federal Rules of
Appellate Procedure

Appendix B: Proposed Amendments to the Federal Rules of
Bankruptcy Procedure

Appendix C: Proposed Amendments to the Federal Rules of Criminal
Procedure

Appendix D: Proposed Amendments to the Federal Rules of
Evidence

Appendix E: Proposed Rules Amendments Generating Substantial
Controversy
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ADMINITAI ?FIEOF THE
L. RALPH MECHAM RTS
DIRECTOR

JOHN K. RABIEJ
JAMES E. MACKLIN, JR. WASHINGTON, D.C. 20544 CHIEF, RULES COMMITTEE

SUPPORT OFFICE

August 31, 1993

MEMORANDUM TO THE BANKRUPTCY COMMITTEE MEMBERS

SUBJECT: Additional Agenda Material for the September Meeting

At the request of Judge Leavy, I am attaching an excerpt
from the report of the Committee on Court Administration and Case
Management to the Judicial Conference concerning filing by
facsimile. The report will be considered by the Judicial
Conference at its September 20-21, 1993 session. The reports of
the Committee on Automation and Technology and the Standing Rules
Committee to the Judicial Conference contain objections to the
recommendation.

I am also attaching an updated membership list for your
information.

John K. Rabiej

Attachments

cc: Honorable Robert E. Keeton
Honorable Alicemarie H. Stotler
Dean Daniel R. Coquillette



ADMINISTRATIVEOFFICE OF THE U.S. COURTS
BANKRUPTCYDIVISION

MEMORANDUM

DATE: August 3 , 993

FROM: Patrici .Channon

SUBJECT: Proposed Guidelines for Facsimile Filing

TO: John K. Rabiej, Chief, Rules Committee Support Office

Judge Leavy has requested that the attached materials concerning "fax filing"

be distributed to the members of the Advisory Committee on Bankruptcy Rules prior to the

Committee's September 1993 meeting.

Attachment



Agenda F-7 (Summary)
Court Administration/Case Mngt.
September 1993 CO$IOENII

SUMMARY OF THE
REPORT OF THE JUDICIAL CONFERENCE COMMTI7EE
ON COURT ADMINISTRATION AND CASE MANAGEMENT

The Committee on Court Administration and Case Management recommends
that the Judicial Conference:

1. a) Support in principle the substance of Section 3 of the Civil Justice
Reform Act of 1993 and refer the -issue of whether the matter is more
appropriately within the authority of federal rules to the Committee on
Rules of Practice and Procedure for a report to the March 1994 Session
of the Judicial Conference.

b) Support Section 5(b) of the Act;

c) Oppose Section 5(a) of the Act as written and offer the provisions of
the judiciary housekeeping bill as an alternative. pp. 2-5

2. a) Amend the Miscellaneous Fee Schedule promulgated under
28 U.S.C. § 1913 to provide a fee for usage of electronic access to court
data, as follows:

For usage of electronic access to court data, $ 1 per
minute of usage [provided the court may, for good
cause, exempt persons or classes of persons from the
fees, in order to avoid unreasonable burdens and to
promote public access to such information]. All such
fees collected shall be deposited to the Judiciary
Automation Fund.

b) Limit the application of the fee to users of PACER and other
similar electronic access systems. No fee will be applied to users
of ACES/EDOS at the present time, with the option of charging a
fee for that service reserved for future consideration.

NOTICE
NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL

CONFERENCE UNLESS APPROVED BY THE CONFERENCE ITSELF



c) Delegate to the Director of the Administrative Office theauthority to determine the appropriate date to implement the fee,once usage rates warrant the administrative expense of collecting
the fee, in order that the appropriate software and the billing andfee collection procedures may be developed for implementation inthe appellate courts ............................. pp. 5-8

3. Urge Congress to enact legislation amending 28 U.S.C. § 1827 (g) toinsert the following language:

If the Director of the Administrative Office of the United
States Courts finds it necessary to develop and administer
criterion-referenced performance examinations for purposes
of certification, or other examinations for the selection of
otherwise qualified interpreters, the Director shall prescribe
for each examination a uniform fee for applicants to take
such examination. In determining the rate of the fee for
each examination, the Director shall consider the fees
charged by other organizations for ex-aminations that are
similar in scope or nature. Notwithstanding section 3302(b)
of title 31 of the United States Code, the Director is
authorized to provide in any contract or agreement for the
administration of examinations and the collection of fees
that the contractor may retain all or a portion of the fees inpayment for the services. All fees hereafter collected and
not retained by a contractor shall be deposited in the fund
established under section 1931 of this title and shall remain
available until expended for the interpreters program.

The Director of the Administrative Office of the United
States is hereby granted retroactive authority to include in
any contract for the development of examinations for
interpreters a provision which permits the contractor to
collect and retain fees in payment for contractual services,
notwithstanding sections 3302(b), 1341, and 1517 of title 31
of the United States Code .................. pp. 8-9

4. a) Adopt the following resolution:

Effective December 1, 1993, the Judicial Conference authorizes
courts to adopt local rules to permit the clerk to accept for filingpapers transmitted by facsimile transmission equipment or by otherelectronic means, provided that such filing is permitted either
(a) in compelling circumstances, or (b) under a practice which wasestablished by the court prior to May 1, 1991, or (c) on a routine basis(without prior specific approval), if -the rules meet the requirements



included in the Technical Guidelines for the Acceptance of Documents by
Facsimile.

b) Approve the proposed Technical Guidelines for the Acceptance of
Documents by Facsimile. ....................... pp. 10-13

5. Support the enactment of legislation that would provide authorization to
all federal courts to utilize mandatory arbitration at the courts'
discretion ..................... ....... pp. 13-17

6. Allow the six courts that participated in the videotape experiment to
continue to utilize videotape as a method of recording court proceedings
without the simultaneous use of other methods, but without a provision to
allow the use of videotape as the record on appeal. pp. 17-19

7. Amend the schedule of fees for bankruptcy courts pursuant
to 28 U.S.C. 1930(b) to allow the payment of the $30
administrative fee for noticing services performed by the
clerk in chapter 7 and 13 cases in installments in the same
manner as installment payments allowed by Section 1930(a)
of title 28. The first $30 received shall be applied to the
$30 administrative fee ...................... pp. 19-20



Filing By Facsimile CONFIDENTIAL
The Judicial Conference, through its Court Administration and Case

Management, Automation and Technology and Rules Committees, has examined the

use of facsimile technology for the filing of court documents over the last several years.

In June 1989, the former Committee on Judicial Improvements recommended

amendments to the Appellate, Civil, and Bankruptcy Rules to provide for local rules

permitting papers to be filed by facsimile transmission or other electronic means,

consistent with guidelines promulgated by the Judicial Conference. Subsequently, the

Committees on Automation and Technology and Court Administration and Case

Management, while developing the guidelines required by the amended Federal Rules,

determined that until such time as the technological, budgetary, and procedural

implications of facsimile filings were resolved, the Conference should authorize the

promulgation of local rules permitting the filing of papers by facsimile only in the most

limited circumstances. In September 1991, the Judicial Conference adopted a

resolution implementing guidelines for the use of facsimile for the filing of court papers

(JCUS Sept 91, 52-53). The guidelines took into consideration the practical and

technological constraints regarding the acceptance of court documents by facsimile, as

previously identified by the Committee on Judicial Improvements. The Conference

action was an initial measure, intended to provide a narrow margin of opportunity for

courts to allow the filing of papers by facsimile transmission. The Conference

resolution as adopted is -as follows:

10



Effective December 1, 1991, the Judicial Conference authorizes courts to
adopt local rules to permit the clerk to accept for filing papers
transmitted by facsimile transmission equipment, provided that such filing
is permitted only (a) in compelling circumstances or (b) under a practice
which was established by the court prior to May 1, 1991.

This resolution serves as the guideline mandated by the Federal Rules of

Appellate and Civil Procedure, and by adoption of Civil Rule 5, the Federal Rules of

Bankruptcy Procedure regarding the acceptance of documents by facsimile, which

became effective December 1, 1991.

At its June 1992 meeting, the Committee on Court Administration and Case

Management revisited this issue as it relates to the implementation of the Civil Justice

Reform Act and determined that, notwithstanding the practical and economical

problems related to facsimile use, courts should be allowed to determine at the local

level whether to implement the practice of accepting papers for filing by facsimile

transmission on a routine basis. Several courts have expressed a desire to implement

local rules to routinely accept papers by this method since the Conference adopted the

more restrictive policy. Therefore, your Committee recommends that the Conference

modify the resolution adopted in 1991 to allow courts to adopt by local rule a broader

policy regarding the acceptance of papers by facsimile transmission. Your Committee

recognizes that for many courts, the technological, budgetary, and procedural problems

may continue to pose enough of a hardship as to prevent any divergence from the

guidelines established in 1991. Under the proposed resolution, those courts that elect

to maintain the existing, narrower guidelines may continue to do so. However, your

Committee also believes that those courts with the capability of accepting filings by

facsimile on a more routine basis should be allowed to do so, particularly in

11



consideration of the obligations placed on both the courts and parties involved in

federal litigation under the Civil Justice Reform Act. Your Committee has further

determined that national guidelines to be followed by courts enacting local rules should

be adopted. Proposed guidelines for the technical requirements for equipment,

procedures for compliance with the requirement of an original signature, filing

procedures, and potential fees for the service, are included as Appendix A. These

guidelines were developed with assistance from appellate, district and bankruptcy clerks.

Issues not governed by the guidelines may be left to the discretion of the courts.

The Committee on Automation and Technology has reviewed the proposed

guidelines and this recommendation and opposes any change to the current Judicial

Conference policy. This position is based upon the determination of that Committee's

Subcommittee on Filing by Facsimile that "while the concept of filing by facsimile

transmission may be feasible in some instances, the Federal Judiciary is not ready to

change its current policy, even by means of a pilot project, unless full funding were

available for nationwide implementation and until the clerks' concerns have been

addressed adequately". The Subcommittee's findings were based on a survey sent to all

clerks of the appellate, district, and bankruptcy courts.

Your Committee believes sufficient provisions have been included in the

proposed guidelines to address all of the identified concerns. Further, the proposed

resolution would simply create the option in those districts that have the inclination and

the resources to accept documents by this method and would not impose the policy on

those courts that object. In addition, the Committee on Rules of Practice and

Procedure has expressed concern about the relationship between the proposed

12



guidelines and the Federal Rules of Appellate, Bankruptcy, Civil, and Criminal

Procedure. Your Committee has attempted to address these concerns through revisions

to the proposed guidelines. Your Committee understands, however, that the Rules

Committee remains opposed to the adoption of the guidelines in their present form,

because it believes that the specific areas left to the courts' discretion under the

guidelines affect the rulemaking process and require further study. Finally, the

Committee on Rules believes the local option should not be applied to bankruptcy

courts. Your Committee considered a similar motion and determined that there is no

valid reason for excluding bankruptcy courts from the proposed resolution.

Recommendation 4: that the Judicial Conference a) adopt the following
resolution:

Effective December 1, 1993, the Judicial Conference authorizes courts to
adopt local rules to permit the clerk to accept for filing papers
transmitted by facsimile transmission equipment or by other electronic
means, provided that such filing is permitted either (a) in compelling
circumstances, or (b) under a practice which was established by the court
prior to May 1, 1991, or (c) on a routine basis (without prior specific
approval), if the rules meet the requirements included in the Technical
Guidelines for the Acceptance of Documents by Facsimile.

b) Approve the proposed Technical Guidelines for the Acceptance of
Documents by Facsimile.

Arbitration

The Judicial Improvements and Access to Justice Act of 1988, Public Law No.

'100-702, provided formal statutory authorization to continue the mandatory non-

binding arbitration programs previously piloted by the Judicial Conference in ten

13



Agenda F-7 (Appendix A)
Court AdministrationlCase Mngt.
September 1993

GUIDELINES FOR FILING BY FACSIMILE CONFIDENTIAL
I. General Purpose and Scope:

(1) Purpose of the Guidelines: The Guidelines for Filing by Facsimile are
the standards established by the Judicial Conference of the United States
to assist those courts that permit filing of papers by facsimile transmission
pursuant to the Federal Rules of Appellate, Civil, Criminal and
Bankruptcy Procedure.

(2) Compliance with Rules of Procedure: These Guidelines for Filing by
Facsimile are designed to guide the activities of litigants and court
personnel relating to facsimile filing consistently with, and where
authorized by, all applicable rules of procedure adopted under 28 U.S.C.
§§ 2072 and 2075. They do not amend, modify, or excuse noncompliance
with any applicable rules.

(3) Prohibited Documents: Papers may not be sent by facsimile transmission
to the court for filing unless the court has expressly authorized such
transmissions by local rule or by order in a particular case. In addition,
bankruptcy petitions and schedules may not be sent by facsimile
transmission.

II. Definitions:

(1) "Facsimile transmission" means sending a copy of a document by a system
that encodes a document into electronic signals, transmits these electronic
signals, and reconstructs the signals to print a duplicate of the original
document at the receiving end.

(2) "Facsimile filing" or "filing by fax" means a court's receipt of a paper
generated by a facsimile machine in the clerk's office. Electronic
transmission of a document by facsimile machine does not constitute
filing; rather, filing is complete only when the document is received by the
clerk.

(3) "Facsimile machine" means a machine used to transmit or receive
documents.

(4) "Fax" is an abbreviation for "facsimile" and, as indicated by the context,
may refer to a facsimile transmission or to a document so transmitted.



III. Technical requirements:

For purposes of these guidelines, in order for courts to accept the filing of
papers by facsimile on a routine basis, the following technical requirements must
be met. 1

(1) Facsimile Machine Standards:

(a) A facsimile machine must be able to send or receive a facsimile
transmission using the international standard for scanning, coding,
and transmission established for Group 3 machines by the
Consultative Committee of International Telegraphy and Telephone
of the International Telecommunications Union (CCITT), in
regular resolution.

(b) The receiving unit must be connected to and print through a
printer using xerographic technology, or a facsimile modem that is
connected to a personal computer that prints through a printer
using xerographic technology. Only plain paper (no thermal paper)
facsimile machines may be used.

(2) Additional Facsimile Standards for Senders:

(a) Each sender must have the following equipment standards:

(i) CCITT Compatibility - Group 3 2;

(ii) Modem Speed - 9600-2400 bps (bits per second) with
automatic stepdown; and

(iii) Image Resolution - Standard 203 x 98.

(b) A facsimile machine used to send documents to a court must be
able to produce a transmission record, as proof of transmission at

' The Administrative Office will monitor technological advances and will
recommend modifications to these guidelines when necessary.

2 Group 3 fax machines are currently the most common, accounting for 97% of
the devices on the market. Group 3 compatibility is mandatory for public applications
at the present time. Group 3 fax can utilize the public telephone network (voice grade
lines) and does not require special data lines. Group 3 fax devices transmit at under 1
minute per page, may have laser printing capability, and use various standard data
compression techniques to increase transmission speed.



the time transmission is completed. 3

IV. Resource Availability: No additional personnel (FTEs) or funds for equipment
will be made available due to a court's adoption of a fax filing policy. Courts
should be aware of the potential burdens on the clerk's office and should
examine thoroughly the potential impact on the court before adopting a fax
policy.

V. Original Signature: If authorized by local rules or by order in a particular case,
a clerk may provisionally accept a document having the image of the original
manual signature on the facsimile copy. A court may order prompt filing of the
original signed document, as well. If not filed, the original signed document
must be maintained by the attorney of record or the party originating the
document until the litigation concludes.

VI. Transmission record: The sending party must maintain a copy of all papers filed
by facsimile and a copy of the transmission record until the litigation concludes.

VII. Cover sheet:

(1) Each document transmitted to the clerk must be accompanied by a cover
sheet which lists the following:

(a) the court in which the pleading is to be filed;

(b) the type of action, e.g., civil, criminal, bankruptcy, or adversary
proceeding;

(c) the case title information;

(d) the case number identification (except when the document is the
original complaint);

(e) the title of document(s);

(f) the sender's name, address, telephone number, and fax number;

(g) the number of pages transmitted including cover sheet;

(h) the billing or charge information for court fees; and

(i) the date and time of transmission.

3 This is in addition to the requirement that the original document be maintained.



(2) Unless a local rule or court order in a particular case requires otherwise,
the cover sheet must be the first page transmitted. The cover sheet need
not be filed in the case and is not counted toward any page limit
established by the court.

(3) The facsimile cover sheet does not replace any cover sheet that the court
may require. It is for the clerk's use in identifying the document and
identifying any applicable fees.

VIII. Fees:

(1) Payment of filing fees and any additional charges prescribed or authorized
by the Judicial Conference for the use of the facsimile filing option shall
be made in a manner determined by the Administrative Office.

(2) If a court authorizes the filing of papers by facsimile on a routine basis,
the clerk must ensure that appropriate filing fees and any additional
charges are paid.

(3) Other Fees for Filing by Fax 4

(a) When documents are received on the court's fax equipment, the
court shall collect the following fees, in addition to any other filing
fees required by law:

For the first ten pages of the document,
excluding the cover sheet and special
handling instruction sheet ........ $ 5.00

For each additional page .......... $ .75

Any necessary copies to be reproduced
by the court, for each page 5........ $ .50

(b) No fees are to be charged for services rendered on behalf of the
United States.

4 These fees may be collected once the Judicial Conference approves amendments
to the Miscellaneous Fee Schedules promulgated under 28 U.S.C. §§ 1913, 1914, and
1930.

5 See Miscellaneous Fee Schedules.



TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES

FROM: ALAN N. RESNICK, REPORTER

RE: BANKRUPTCY RULE 1001

DATE: AUGUST 25, 1993

At the February 1993 meeting, Ken Klee suggested that I look

into adding the word "proceedings" to Rule 1001 more explicitly

than at present "so that there is no question that the Bankruptcy

Rules apply whenever a bankruptcy matter is before the trial

court, regardless of whether a district judge or a bankruptcy

judge is presiding." (See minutes of February 18-19 meeting set

forth as item 1 in the agenda materials for the September

meeting). I included on the agenda for the September meeting (as

agenda item 13) a discussion of Ken's suggestion.

After considering Ken's suggestion, I drafted the following

two alternative amendments to Rule 1001. I think that these

would accomplish Ken's goal. In any event, these drafts should

help to focus the discussion. Please bring this memorandum with

you to the meeting.

Alternative 1:

"The Bankruptcy Rules and Forms govern procedure in
United States district courts. bankruptcy courts, and
bankruptcy appellate panels in cases under title 11 of the
United States Code. The rules shall be cited as the Federal
Rules of Bankruptcy Procedure and the forms as the Official
Bankruptcy Forms. These rules shall be construed to secure
the just, speedy, and inexpensive determination of every
case and proceeding."

COMMITTEE NOTE

This amendment clarifies that these rules apply
whether the case or proceeding is in a district court,
bankruptcy court, or bankruptcy appellate panel.



Alternative 2:

"The Bankruptcy Rules and Forms govern procedure in
United States district courts, bankruptcy courts, and
bankruptcy appellate panels, in cases under title 11 of the
United States Code and in civil proceedings arising under
title 11 or arising in or related to cases under title 11.
The rules shall be cited as the Federal Rules of Bankruptcy
Procedure and the forms as the Official Bankruptcy Forms.
These rules shall be construed to secure the just, speedy,
and inexpensive determination of every case and proceeding."

COMMITTEE NOTE

This amendment clarifies that these rules apply in
every case and proceeding in a district court,
bankruptcy court, or bankruptcy appellate panel, if the
case or proceeding is within the jurisdiction conferred
on such courts by sections 157, 158, or 1334 of title
28 of the United States Code.
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TO THE ADVISORY COMMITTEE ON BANKRUPTCY RULES:

Item number 11 on the agenda for the September meeting
includes consideration of Ken Klee's recommendation that Rule
9024 be amended to prevent a court from granting relief under
Civil Rule 60 with respect to an order of confirmation if the
effect of such relief would be the modification of a confirmed
plan in a manner that is inconsistent with the Bankruptcy Code's
restrictions on plan modification (see, e.g., section 1127(b)).

Although it is not specifically on point, I thought that you
might find helpful a recent decision, In re Cisneros, 994 F2d
1462 (9th Cir. 1993), in which the Court of Appeals upheld the
use of Rule 60 to vacate an order of discharge in a chapter 13case based on mistake, despite section 1328(e) which provides
that such an order of discharge could be revoked only for fraud.
Please add this case to your agenda materials.

I am circulating this case for several reasons. First, I
think that it illustrates how Rule 60 may be used to obtain
relief that, it could be argued, is inconsistent with a specific
Code provision limiting that kind of relief. Here, mere mistake
was the basis of revoking a discharge when the statute clearly
limits revocation to situations involving fraud. This is similar
to the kind of problem raised by Ken.

Whether or not the Committee agrees with the ultimate
conclusion of the Ninth Circuit, at least the Court started withthe position (I think the correct one) that Rule 60 may not be~the basis for relief if such relief is inconsistent with the
Code. "If the bankruptcy rule and the Code itself are indeed inconflict, then the Debtors are clearly correct -- the statute
must take precedence." 994 F2d at 1465. The court then
concluded (rightly or wrongly) that in this case the statute was
not in conflict with the revocation of the discharge order based
on mistake. If courts follow this method of analysis -- i.e.,
examining whether relief under Rule 60 is inconsistent with a



Code section -- then the Committee may conclude that there is no
need to amend Rule 9014. On the other hand, the Committee may
wish to overrule the Ninth Circuit by expressly providing that
Rule 9024 does not apply with respect to chapter 13 orders of
discharge if the effect of the relief is to vacate the order.

I also think that this decision shows that, if there is any
problem regarding the use of Rule 60, the problem goes beyond
impermissible plan modifications.

I look forward to seeing you in Wyoming.

Sincerely,

Alan esnsck
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filed proofs tofclainm. The IRS ,fied such1 a -A hearing was- held ,on April)9.,199.0, at
proof of claim in tithe Debtors' bankruptcy which time the bankruptcy court sua -sponte'
case, but, for reasons that remain obscure,. raised the issue of whether.it could vacate
the Trustee. did not receive notice of this fact. the. discharge order on the basis of.Federal
The Debtors made their scheduled payments Rule of Civil Procedure 60(b).f. After supple-
for a period of sixteen months, and the mental briefing on this question, the-.eourt
Trustee distributed the funds toall creditors. issued a-decision.granitng-the, government's
that, so far as she was aware, had, filed motion.-.' The. Bankruptcy Appellate- Panel
proofs of ca*.; Neither the Trustee nor the ("BAP') affirmed by.memorpandum.' This ap-
Debt~ors ever in~quired''of the clerk's office peal follows., WNe -have jurisdiction ruider 28
whether the'IRS had'filed' a proof of claim, U.S.C. § 158(d),and we affirni. , -

even though the bebtors' outstanding tax
debt'was by, far'the most4'significant of their ' -' -f ''''" ' ' '
prepetition obligations.' For""its ' part,' the '
-IRS'''never' iinquiired of''the Truilstee 'or' the ' [1-31 Decisions of the BAP are reviewed
Debtors iiiyit0'.V not receiving payment on de novo, In-re Dewalt 961 F,2d 848, 850
account -of the 'Debtors' tax'.liabil~ity,",ev~en (9-th Cir.1992); In re Two S .Corp., 875 F.2d
thoug that liabiity ,was 'substantial, by any 240, '242, (9th Cir.1989). .- The bankruptcy

,,,sm,,,e,,,,ahs,,u,^rw~e,.<,,f. ,, - ,,s, . . $ ,, f in .;dings-.of fact are- reviewed by this
. , end of sixteen m,,o~nthskthe Trustee court for clear error, its conclusions .of law

iss,¢aaFinal R'eport and Accounting repre- considered de novo. 28 U.S.C. § 157(b)(1)
-' senting to the bankruptcy court that -all cred- (1988); In. re, Professional-Inv. Properties of
itors that had filed proofs of claim had been America, 955 F.2d&623, 626 (9th Cir.), cert.
paid'in full. In reliance on this 'representa- deniedk - U.S. -, 113 S.Ct. 63, 121
tion,'the bankruptcy court granted Debtors a L.Ed.2d 31 (1992); In re Jogert, Inc., 950
"full -compliance"' discharge under- 'section F.2d -498,- 1501-02' (9th Cir.1991). . The
1328(a) " on' Jun-e '9, '1989. No hearing was bankruptcy court's ,decision whetber or not to
held on-the matter,,anAd theeIR&S-receivedno reopen a case.,ner section 351s. reviewed

1. All references are to the Bankrkuptcy Code, Title otJ-4h'United S Coder uness oherwise .ioted.
i [~~~~~~~~~~~~~~87-i1
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for abuse 'of discretilo In w' e H; rzie 9H express 1iiil2of se~ti6n 1328(e3. kThis sec-

B.R. 264, 266 (9th Cir. BAP 1989). " l tion providens"< { b ,

d;-0r-n 
I"ai Wquitd'of- pastinteresbeforeS

W D b - - ;.'i\.'r2;z3 '+IIIF1'g;;X~iS -f ~ . ,,one,'year,; !id i uder thisasection

Y<<v'lJntX ; n;'I7 RuX l.';ie ~ 983B4W~td' tr~t;.8t '94 D~if iS, grante4d, ,,aind 'after notice n no 'hearitig,'

.i ;.4 i' G iiX(l'. the court mayJrevoke such'discharge only

- 4 [i]' T hieW source~otithejbankrupte~ourdtth 
if-,. , y,-evoke;u.

power to'ireopen as. closed -;case i setioWxrf (T1Y sueh',dischargelwas obtained'by.te

350(b). 'This section gives the court discrle 4 ..debtor,~through fraud; and iT<

tion to reopen algase,"to administer assets, , (2) the requesting'party did not know of'

accord relief ^;to' the debtor, -or for lother suelfraud'untFafte.'isuch discharge was'

cause." The- primary issue in this appeahis8 - gran'ted`'' r-

wether the bankruptcYi court had legal auc (emp hasis supplied.. Te iDebtors draw our

thority to vacate its discharg order If the attenon 'to the 'eiphasized languageo @

court lacked such authority, then there couldi 1' e discharge is

have been no valid "Cause" for reopening thoe g'antet unodneas "etiol p328ian) Itsimplyscan-

case. c nthe-other, hand, ifhh.cutdd~~nelu~ eto 38a Wit imlg cn
have~suei io.h'-atheflt~r;;thadithcutenot beetaken evay absent a showing that it

have' such authority, then'the only remining; was procured by fraud on the part of the

question is wheer it'eas exercised withoeut debtor The-;Debtbrs thus contend that to

abuse of discretaonr' ' t~ "" C'i ' the extent Bankruptcy'Rule 9024, through'its

"~i iet boaiik!ptcY -ourt relied 'iupoi FPederal incorpdoiti~ on o ederal: Rule ofCivil Proce-`

Rule of Civil Procedure 60(b)(1infl vaciating dureT,60o(b)(1), appearst to .provide' 'grounds

its discharge *,,orn~ . In;,re~l~evxant.<p~ar the -ther'than -thbsh specified-'in'section 1328(e)

rul sts ates: "' '';'2 .
on whichto revoke iidischargeIOtherle is in'

'On motion andiupon' such termsWj ie conflict withthstatute and must yield to it.

, just, the eourt may relieve a party,.r` a Put anothder'ay, the 1 Debtors arguerthat in

party's legal representative' from'a final vacating"'the discharge order" pursuant to

judgment, order, or' proceeding Jfor ,',-. Rule 9024,(tliebantldpt'cy court'violated the

reasons' tofI mistakef, inadvertence," -sur- expresI'terma'oft'seetion 1328(e). J

,prise,-,0v, ex edsable tqnegect aonIable The.,m ao e i o fite , .d ad ith le'' Code itself

-tion shall be made within'a reasonabi then te Debtors, are

- and' ;. . not morethan one yearafter the hestatute must'ta keprece-

judgment, order, or proceeding. was" en- dence. Seee.g. re C$vehtd89 B.R.- 69

.tered or taken.' ' ' 'q2 (9th' Ciir."BA 9818). T atute pursut

This rule is made applicable to bankruptcy ant'to, 'wi' the ru e aw pro,,

proceedings by Bankruptcy. Rule 9024, 'as iulgaptd'by the Supreme Co secifically

follows:'f "-« '" ' " ; 8--"- provide& that theNrules "shaU.,o, abridge,

' 'itRule' 60' ap'plies' in, ccases under theiC'ode enIarge or.modify 'ny subs ivefrght." 28

-"except'that-(lya motion to reopen'a case' § <2Q75. The Deltors rgte that see-

'i under -the Code;'.'''is'not subject io 'ihe tio'n 1328(econferred upon them a substai,

0ione -year'liinitation prescribed' i'RiileQ tive right not to have their discarge revoked

60(b) ,- ti>;S~s' « .2 ,t,'S'i "'""'S-i;i ,''i- R'L unltessithey 'obtain-ed' it by"faudP This right,

" ' A f" o'; ; ( ".'! r .tigr' 1'i thyii;:h aridged'Aiby the'bniip-

" AThe Debtors'argue that it,-was eerrq`,2for, thyoIm was"a ridged' t 04-bj .tbal -

the bankruptcy cou to apply Rule 601(b) ) . .olrt . Re "024"

under,. the circumstances.' They maii We cannot agree with ,the Debtors anay-

that any, power. the bankruptcy court 'may. sis, Tobegin we nte that ,it isby no means

enjoy to,vacate. a disc Mrge orderete apparent why the Debtors slhould be permit

blecaufse. o a nmiitakeof fat'ihe Xbife ted;,to jav~oxe ,any righ~ts est ~blsh,,ea ,by sec-
of ~~~~-of

2. -The'goverrimet has'not-arigued. that th. Debt . 'cdonsider'whether -§' 328(eY would itself permit

ors are, guilty of. any fraud in connection with the revocation of their discharge.

their Chapter .i3 caser,.We-thereforeidorinot s1i'.<)00'<'J i '

(88.1 
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tion 1328(e) vkidh':that they 'neve'r'sdtiled t'&IN"' 0 : 'i '
the! statutory-requirements for earniig psych .l ts 4j' <i

ri'ghts. I Sectiotn .1328(a) mandates the grant ' ' tO] It remains to hask vwhether, these.
ing of a 'full compliance" dischargewfter_- rules in fact- authorized the bankruptcy.court
completion by the. debtor of all payments to- racate its. discharge, order in the case at,
under the plan. ,'., The Debtors have not l hand.! Thlz' court 'reasoned'tthat;';"the': dis-.-
met this conrditiqn,,and so. cannot claim any c'-ai-g6o'rderF-was-entered under ainistake of

r t. th'e 'disdha granted 'them. The fact-and'under'Rule 9024 'Iqhav6'-the power to-
bankruptcy 2co'ilit ,s, ",fter 'all; ' a $> ,X, 'of' review that- ord& Lsu-a sponteo' The"plain
equity, and it strikes us s'aiiomal6os'iii this' language of Rule 60(b) and Bankrilptcy' Rule'
context to say that the Debtors have a right, 9024 appeas& to support the, court'skunder-
to retain that yvhic .they ,ad no right t standino 8 of its-,authoity.. -See breJ Leuox,
receive in the firstp1SeWe3 . 902zF2ds737,.739-40 (9th Cir.1990)("[B]a0nk-

[5] Moreto the point, the Debtors have -ruptcy 'courtssas eourts' of' equityj,'have the'
suggested no reason to believe that Congress po*erb rtoconsider, 'mo'djfy;rvacate their;
intended section 1328(e) to prevent the bank- previou -o'der~s so'ilougg "as -n6fritervening,

.ruptcy court from correcting its own mis- rightsihaelecoinelvestedt in eliance'on'thei
takes. That this section specifies that a dis- orider wT-his p owif has bee6YfornialiZ6d-n
charge may be revoked "only" for fraud may B-fankrupi'cy> tRule' l9024, wehic makes Federal
be explained, we think, as a means of empha- Rule rof' CM 9Pocedpre' 60 'apflile to
sizing that other grounds for revocation- bankii t.cy se .")'(citation oi nittif-
whether general equitable principles or some I, 'xi ` aM l r
reason set forth -in section 727(d), which gov- sThe '1Debtors rcontend, 'xhoweei" that the-
erns revocation of a discharge granted in a 4"niistake,'that prompted4 the lentryiofxthe
Chapter 7 proceeding-are not to be import-- aorder'of discharge was-madeiby'th&Trustee,-
ed into the' Chapter 13- context, and'gis3'nbot 'attribtitable l 't the" bankruptcy

t6,7] Section 1328(e) therefore does not- cbirt.3 Thbei~argue'that'-thetbankruptcy
conflict With Rule 9024 as applied by the ' t6it6ef coi mittid nb sthd'lsinee the'
bankruptcy court.' A Chapter 13 debtor's court 'actd pijperly 'in'jgiantintg:the dis-
right to have his discharge revoked only for charge' o'thtbasis" of the'iin'fomatioh'-pre6-
fraud (and not 'on general equitable grounds sente&for iti's'consideration.,`'ii
or for some reason that would justify' revoca-' , c...', eri,'.. 'matters in i f, shi. r

tion of a Chapter 7 discharge) is in no way ,BY arcter.Wng matters ,m"this + fali, l.. g
infringed when a court vacates an order of, the Debtors seek t6'bringths case'within'
discharge entered by mistake. 'The bank- theG reach of our decision 'in Mattr of Grego-
ruptcy court and the BAP therefore properly d 705 ,F.2d 1118 (9th CirJ1983). 'the -effort
rejected the Debtors' argument that section is, unavailing. In Gregory we held that a
1328(e) serves to' limit the power conferred creditor',s failure to object to ,the confirmation
upon the court by'Rule 60(b) through Bank- of a CPhapter13 plan at -the, e,,nQLtiqn
ruptcy Rule 9024. h- - ' . . hor .app~a, from the oder.irmi.

3. - We note that the Debtors have not demonstrat- orde:")' More&ver_ although it 'was"the ecourt
ed that they will suffer any undue prejudice from, ,'itselfthattbrqught forward-Rule'6o(b)'as'afpossi.
having their inadvertently granted discharge tak- ble-sourcef authority for te relief requested, its
en away. They are still entitled to earn their reonsidertiqn of its prei'ous -'prdvr was
discharge by making all the payments required 'aprompted'y'te'governme't's'motion; and in'
under their confirmed Chapter 13 plan.' that '

4. The debtors appear to argue that the bankrupt- 5. The .BAP stated that any error made ,by the
cy court erred in raising the issue of Rule 60(b)'s Trustee here 'was attributabl'e to the bankruptcy
application sua sponte. This court has clearly bcourt because the T~rustee committed tliat error
foreclosed any such argument. See Lenox, 902 .while performing "an integral part-of the judicial
F,2d at 740 ("Although FRCP 60(b) provides that ,process,., Ltonneker. Farms, Inc v. ,Klobucher,
a court may relieve a party from a final order 804 F 2d 1096, 1097 (9th Cir.l986), -lnview of
upon motion, it does not prohibit a bankruptcy our aispositi6n of this appeal; we find it unneces-
judge from reviewing, sua sponte, a previous ,sary'to'iddress this jssue5',~'' CvflA-;

[89],
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ing the plan precluded the creditor from 'government's.behavior, "easonable,"..and themounting a collateral attack on the plan after court therefore did. not, abuse its discretion init became final. -We had- no' occasion to reopening thecaseandvaca~tingte Deb~tois
consider whether the bankruptcy court had, discharge order, ',

confirmed -the plan under the, influence of a; , ,

mistaken view of the facts, and, if so, wheth-' .'.,'.T'-i't , vj w
er this mistake could, have, been, corrected The' de-s- ' . s in - eunder Rule 60(b) and Bankruptcy Rule,9o24. Te d of B affirmi-g theGregory is inapposite,,,and thus unhelp bankruptcy court's order vacating the' Debt-
theDebtors here.or di charge i; .,FIR D,.

In 'any event, we reject'the--Debtors' suge s-,' ..

gestion that the bankruptcy court itself act-. -"

ed properly" in granting their discharge, and
that there is therefore-no basis -for -relief .,,. '
under Rule 60(b). ;tWe acknowledge that -the , . -' ' ;'

problems 'that have arisen, in -this. case -are,1
ultimately attributable to the failure of-thek - - - '.-e - -

.usrt,,e~~to learn .tha~t, -the,.-IRShad filed a,
p~rpoq(,>of ,c.,aii,n. F~o~rpres~ent pur.po~s'sc,,ho~w- . .. <. S, , -. ;; ,,-- ...ever, 'thihs is imrn ateri~aL ,Th~e jorder .of .dis - ,:. - -.. , .," --charge was entered by, the bankruptcy court.-: ...................' . --
under ,a mispprehension as- to thejfacts of
the Wse., Hadrthe courtbeen apprisedof the -'. 3f
actuaLfacts, it'wouk4inever-have *entered the -'' ' '' ' ' -

order. In our view, this is precisely the sort. ' - -.. .
of "mistake" or "inadvertence" that- Rule . ' -,- - -

60(b) was.intended to reach.I. Since '"no inter-
vening,rights have become vested in reliance,
on the , order( J,",L-eno, 902, F.2d. at .740, . ,.. ' , .
there is no obstacleto the, bankruptcy court's , '

invocation of the, .e to vorrect itself, .,', ' ''.-,

[ll Finally, the Debtors contend that U " ' '' A' '33' '<"'

the government's' motio'n as' not brought ' ' - -
within a "reasonable time" after theentry of "- ' --
the discharge order, as required by 'Rule'
60(b), and therefore that 'the ;bankruptcy - " A' L'U"3, ,
court erred in granting the requested,-relief.L
The: Debtors point out thai the 'government '"' ' ; a

offered no explanation for-its lengthy delay-- ; - ,. ;: , "'-

themotion to reopenhwas not filed until eightmonths after the discharge was granted ,' - i.'.-

and insist that .the bankruptcy court-gave
insufficient weight to this fact. 'However, the
court clearly heeded the standard set down
by this court in arriving at its decision (citing
Ashford v. Steua4 657 F.2d 1053, 1055 (9th
Cir.1981)); and explicitly found that the delay
had caused the. Debtors, no prejudice, while a
failure to grant the motion to reopen would
have -been highly prejudicial to the govern -' , .

ment. We cannot say that the bankruptcy ' ' - ' " - '!, -
court committed clear errorn findipg the 3.. 'U". 'i , 'Aay. >.

'l9Qi
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