
ADVISORY COMMITTEE ON BANKRUPTCY RULES

Meeting of September 22-23, 1994

Agenda

K Introductory Items

1. Approval of minutes of February 1994 meeting.

2. Report on June 1994 meeting of the Committee on Rules of
Practice and Procedure.

L 3. Report on publication of Advisory Committee meeting minutes
via "on line" availability on Lexis and Westlaw.

7 (Materials: memorandum from John K. Rabiej dated 3/3/94 and
attached Judicial Conference guidelines dated 11/17/93.]

I Rules

4. Proposed amendments to Rule 9014 to make certain 1993
7 amendments to Fed.R.Civ.P. 26, and certain other discovery
L~. provisions contained in the civil rules, inapplicable to

contested matters. [Materials: Reporter's memorandum dated
June 14, 1994, and Civil Rules 26(a) and (f).]

5. Proposed amendments to Rule 8002(c) in response to decision
in In re Mouradick, 13 F.3d 326 (9th Cir. 1994), concerning

F extension of time to file a notice of appeal. [Materials:
Reporter's memorandum dated June 17, 1994.]

6. Proposed amendments to Rule 4003(b) concerning extension of
time to object to debtor's list of claimed exemptions.
[Materials: Reporter's memorandum dated May 23, 1994.]

L 7. Proposed amendments to Rule 3021 concerning distributions
after confirmation of a plan. (Materials: Reporter's
memorandum dated June 18, 1994.]

L'J 8. Proposed amendments to Rules 3017 and 3018 re: record date
for voting purposes. [Materials: Reporter's memorandum

L dated June 13, 1994.]

9. Proposed amendments to Rule 9011 to conform the rule to the
1993 amendments to Fed.R.Civ.P. 11, on signing of papers and
sanctions. [Materials: Reporter's memorandum dated May 25,
1994.]

10. Proposed new Rule 8020 concerning sanctions for filing a
L frivolous appeal to the district court or bankruptcy

appellate panel. [Materials: Reporter's memorandum datedK June 10, 1994.]

L



J

2

11. Request of Standing Committee that Advisory Committee K
consider possible amendment to Rule 9006(f) that would
change the additional period allowed when service is made by

mail from "three days" to "five days." [Materials:
Reporter's memorandum dated 8/12/94.]

12. Subcommittee Reports

Report of the Subcommittee on Technology.

Report of the Subcommittee on Forms.

Report of the Subcommitte on Local Rules. K
Report of the Subcommittee on Alternative Dispute

Resolution. F
Report of the Subcommittee on Style. L

Report of the Subcommittee on Long Range Planning. K
Report of the Subcommittee on Meeting Sites.

13. Information Items

Report of Judge Restani on the April 1994 meeting of the

Civil Rules Committee.

Status list of rules amendments.
Status chart of rules amendments.

Amendments to be published for comment.

14. Next Meeting

The dates and place of the next meeting are:

March 30-31, 1995
Lafayette, LA

K
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DRAFT
I AGENDA I

ADVISORY COMMITTEE ON BANMKRUPTCY RULES New York, New York

~~~~~~~~~~~~~~~~September 22-23, 199

L Meeting of February 24 -25, 1994
Sea Island, Georgia

E Minutes

The Advisory Committee on Bankruptcy Rules met at The

Cloister in Sea Island, Georgia. The following members were

L present:

Bankruptcy Judge Paul Mannes, Chairman
Circuit Judge Alice M. Batchelder
District Judge Adrian G. Duplantier
District Judge Eduardo C. Robreno
Honorable Jane A. Restani, United States Court

of International Trade
Bankruptcy Judge James J. Barta
Bankruptcy Judge James W. Meyers
Professor Charles J. Tabb
Henry J. Sommer, Esquire
Kenneth N. Klee, Esquire
Gerald K. Smith, Esquire
Leonard M. Rosen, Esquire
Neal Batson, Esquire
Professor Alan N. Resnick, Reporter

The following former members also attended the meeting:

L District Judge Joseph L. McGlynn, Jr.
Ralph R. Mabey, Esquire
Herbert P. Minkel, Esquire

The following additional persons also attended all or part of the

meeting:

District Judge Thomas S. Ellis, III, member, Committee on
Rules of Practice and Procedure, and liaison with this
Committee

L Bankruptcy Judge Lee M. Jackwig, member, Committee on
Automation and Technology

Professor Daniel R. Coquillette, Reporter, Committee onE Rules of Practice and Procedure
Peter G. McCabe, Secretary, Committee on Rules of Practice

and Procedure, and Assistant Director, Administrative
Office of the U.S. Courts

John K. Rabiej, Chief, Rules Committee Support Office,
Administrative Office of the U.S. Courts

7 Patricia S. Channon, Attorney, Bankruptcy Division,

L Administrative Office of the U. S. Courts
Richard G. Heltzel, Clerk, U.S. Bankruptcy Court, Eastern

District of California
Gordon Bermant, Director, Planning and Technology Division,

L Federal Judicial Center

E
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Elizabeth C. Wiggins, Research Division, Federal Judicial L
Center

District Judge Alicemarie H. Stotler, chair, Committee on Rules
of Practice and Procedure, was ill and could not attend. Circuit
Judge Edward Leavy, former chair of the Advisory Committee, was
unable to attend due to an en banc hearing. District Judge Paul C
A. Magnuson, chair of the Committee on the Administration of the
Bankruptcy System, also was unable to attend. William F. Baity,
acting director, Executive Office for United States Trustees,
U.S., Department of Justice, was unable to attend.

The following summary of matters discussed at the meeting
should be read in conjunctiod with the various memoranda and
other written materials referred to', all of which are on file in
the office of the Secretary'to the Committee on Rules ofiPractice
and Procedure. I! x

Votes and other action taken by the Advisory Committee and
assignments by the Chairman appear in bold. 7

INTRODUCTORY MATTERS

Minutes of the September 1993 Meeting. The Committee approved H
the minutes of the September 1993 meeting with one change. On
page 3, paragraph 3, of the draft, the phrase "bankruptcy rules
require" should be changed to "Bankruptcy Rule 8002 will
require."

Report on the January 1994 Meeting of the Committee on Rules of
Practice and Procedure, ("Standing Committee"). The Reporter -
reviewed the issue of filing by facsimile transmission ("fax
filing"). Fed.R.Civ.P. 5(e) and Fed.R.App.P. 25(a) allow fax 7
filing under Judicial Conference guidelines, and Fed.R.Bankr.P. L
7005 incorporates the civil rule for adversary proceedings. The
Advisory Committee on Bankruptcy Rules is on record as strongly
opposing fax filing, because it is outdated technology and a
burden on the clerks. Guidelines for fax filing were proposed in
1993, however, by the Judicial Conference Committee on Court
Administration and Case Management. Both the Standing Committee H
and the Committee on Automation and Technology opposed the draft
guidelines, and the Judicial Conference declined to adopt them.
The Standing Committee, however, must put forward a substitute C
proposal at the September 1994 meeting of the Judicial
Conference. At its January 1994 meeting, the Standing Committee
decided not to allow fax filing on a routine basis and to exempt
bankruptcy courts from any requirement to accept fax filings.

Professor Resnick also reported that the Standing Committee had
expressed concern about Congress enacting rules changes outside
the Rules Enabling Act process, as a provision in S. 540, the
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bankruptcy bill currently pending, would do. Amendments to Rule

8002 and 8006 are pending at the Supreme Court and will 
take

effect August 1, 1994, absent congressional action to 
the

contrary. No bankruptcy rules amendments were before the January

1994 Standing Committee meeting, and there was sentiment 
by

Standing Committee members, he said, that advisory 
committees

should exercise restraint in proposing amendments.

With respect to the style revisions to the rules, Professor

Resnick reported that Bryan Garner had submitted the proposed

draft of the civil rules and the Advisory Committee 
on Civil

Rules is in the process of line-by-line review. The intent is to

make only style changes, not substantive ones, he said.

L Professor Resnick said that the Judicial Conference 
has

guidelines on access to materials. He said that committee

members should be careful about circulating memoranda 
that do not

L represent committee positions. Mr. Sommer observed in response

that rules committee meetings are open to the public 
(28 U.S.C.

S 2073(c).) and that committee records also are public.

PUBLISHED DRAFT RULES

Published (Preliminary Draft) Amendments to Rules 8018, 9029, and

Proposed New Rule 9037. Professor Resnick reviewed the history

of these proposals for "common rules" concerning 
local rules and

technical amendments. He described the initiating of the

amendments by the Standing Committee, the negotiating 
of the

language with the other advisory committees, 
and the publication

of similar amendments for the appellate, civil, and criminal

rules. The last time the proposals were considered by the

Advisory Committee was in February 1993, and several 
changes were

introduced after that, which the committee had 
not had a chance

to consider prior to publication of the preliminary 
draft. Most

of these were stylistic or involved minor changes to 
the

committee notes. There were two changes that were substantive,

however.

The first was an insert to the amendments to Rules

C 8018(a)(2) and 9029(a)(2) that would prohibit a court 
from

enforcing any local rule imposing a requirement of 
form in a way

that would cause a party to lose rights if the failure 
to conform

to the requirement was a "negligent failure." Mr. Rosen asked

how other "non willful" failures would be treated under 
the rule

and suggested that the appropriate standard ought to be 
"non

willful," rather than negligence. Professor Coquillette said

LW, this was a good suggestion and might be adopted if the other

advisory committees concur. Judge Robreno said he thought it

"revolutionary" to have rules that do not have to be followed,

F but wondered whether his comment might be too late to have 
any

X effect. The Reporter said it was not too late. Judge Meyers
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said he thought the concept of repeated noncompliance (as an
indicator of willfulness) should be part of the committee note, L
and the Reporter agreed to suggest it, if it is not already in
there. A motion to approve the amendment to Rule 9029(a) subject
to changing the word "negligent" to "non willful" carried by a
vote of 10-1.

The second substantive change is in Rules 8018(b) and
9029(b) and involves the prohibition of sanctions for L
noncompliance with a local requirement unless the alleged
violator had actual notice of the requirement "'in the particular
case." The Reporter stated that the proposed standard would
relieve an attorney of any duty to seek rules out and could spawn
additional disputes 'ina bankruptcy setting, due to the incidence
of litigation within a case. Participants in such litigation may
not have been active in the, earlier stages of a' case; they mayenter a proceeding months, orleven years, after any mass mailing
of the judge's rules aind likely!were not present itwhen such rules
may have been stated orally. These conditionsii which are typical H
of bankruptcy"litigatiion;,may generateddisputes,, over whether a
party had actual notice o6f arequirement., Althoughthe committee
directed that the record reflect its consideration of this issue,
no motion was made and nolvote ta aen conerning the addition of
"1in the particular catsl#' tod~ tl fde.

Professor Resnick reviewedrthe 'three comment letters the
committee' had' ireceived'i concernhing' the published draft.
Bankruptcy Judge Fenninlg'sletter cautioned the committee against r
appearing to support on~e-judge-only standing orders, so long as
they are published, rather ~than court-wide procedures under local
rulers applrica4b e to all judges inmai'district. Judge Barta said
he was''surprised that 'no comments had'dbeen received about
proposed', Rule 037, the[tedhni'cal amendments rule. The committeeis op r~cord, aspposin4~~ ruli, th Reporter said, but the
Standit 1g 'Commite p it anywy. A motion to reaffirm the
conmyitte eu's t1 Rule903 filed on a tie vote. L

AMENDMENTS RELATED TO CIVIL RULES AMENDMENTS

Rule 9014 and the 1993 Amendments to Ped.R.Civ.P. 26. The E
Reporter stated that the recent amendments to Rule 26 governing
discovery automatically apply in adversary proceedings (through
Rule 7026) and in contestedmatters (through Rule 9014), which 7
are expedited proceedings initiated by motion. Although there Li
does not appear to be any reason to exclude adversary proceedings
from the provisions of Rul e26, contested matters could suffer
undue delay if the requirements of Rule,26(a)(1)-(4), (mandatory
disclosure), and 26(f),2(mandatory discovery meeting), are
followed.' Rule'26 itself permits courts, by local rule or order,
to opt out of the mandatbry disclosure and meeting requirements.* E =J~~~~~~~~~~~~~~~~~~~
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In the event the committee thought it 
appropriate to make the

mandatory disclosure and meeting requirements 
inapplicable to

contested matters nationally, the Reporter 
had drafted an

L amendment to Rule 9014 for this purpose. 
After discussion, a

motion to defer action and study the operation 
of discovery

deadlines in contested matters overall carried 
by a 6-0 vote.

Rule 7004 and the 1993 Amendments to Ped.R.CiV.P. 
4. The 1991

amendments to the bankruptcy rules "froze" 
the Fed.R.Civ.P. 4 (to

Cl which reference is made in Rule 7004 and 
parts of which are

incorporated into the bankruptcy rules 
by Rule 7004) to the

version of the rule that was in effect on 
January 1, 1990. This

v" action was taken because amendments to Rule 
4 were pending, but

t their final form was still uncertain. Rule'4 now has been

L amended, and it is time to amend Rule'7004 
to conform to the new

Rule 4. The Reporteri had prepared a draft for this 
purpose. In

addition, the Reporter had drafted a 
new subdivision (f) to cover

service and personal jurisdiction over a party 
who is a non-

resident of the United States having contacts 
with the United

States sufficient to justify application 
of United Stateslaw but

'insufficient contact with any single 
state to support

jurisdictionrunder a state long-arm statute. 
Thednhew subdivision

tracks a similar new provision in Rule'4. 
A motion to adopt the

L Reporter's draft carri~d by a votel of 6-2, 
The, amendments to

Rule 4 included creaLiganew Rulle l4.1 Jto coV'erl'ethere process,

not a summons or sibpoena. These provisions f'ormerly were in a

C stubdivif~siOfl of Rule '4that was not incorporateddby 
Rule 7004.

The Reporter said he had consulted with 
Pro'fessor Lawrenrce P.

King, a former member and former Reporter to the committee, about

the'" history of not incorporating the subdivji'ion, Professor King

had said the subdivision was left outt intentionally Isothat it

would iot apply to the servicee ofq motionts.'l iRule 4.t also

contains' erritorial imiits on service that are inconsistent 
with

Ithe naionwide service provisions of 
Rul!e171,004. There Vas no

opposition to 'the Reorter's, recommder4Ation6that 
Rule 4.2 not be

r~ ~ ~~~0 '' 'I , I 1 I
incorpora ltted' int 1t ban)rutc r1ules.

L
PROPOSED AMENDMENTS

Rule 1006. Professor Resnick stated that the Judicial 
Conference

in 1992 had prescribed a $30 administrative 
fee for chapter 7 and

chapter 13 cases, payable at filing. As originally prescribed,

this fee was not payable in installments as 
is the filing fee for

such cases. In late 1993, however, the Judicial Conference 
had

amended the schedule of fees prescribed under 
28 U.S.C. S 1930(b)

to permit payment of the $30 fee in installments. 
Professor

Resnick had proposed two drafts to incorporate 
the administrative

fee into the rule on installment payments. A notion to adopt the

shorter draft, amending Rule 1006(a), carried on an 8-3 vote.

U The Reporter stated that there also had been 
a proposal by the

president of the National Association of 
Consumer Bankruptcy
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Attorneys to amend Rule 1006(b) to permit installment payments of 7
filing fees to be made to a standing chapter 13 trustee (who LKV
would pay the fees to the clerk). The Reporter had drafted an
amendment to implement the suggestion, and also had asked the
Federal Judicial Center to conduct a survey to evaluate the
suggested amendment. Ms. Wiggins reported the results of the
survey. Most respondents thought such an amendment.unnecessary
and that no purpose would be served by mixing court fees and
payments intended for creditors, she said. Nine courts permit Li
such arrangements under the existing rule and are satisfied with
how their systems work. A motion to adopt the proposed amendment
to Rule 1006(B) failed by 1 vote of 0-9.

Rules 1007(c,) and.1019. -,At theii September .1993 meeting, the,
Committee had voted p,,to delete, from Rule 1007 (c) the reference to
"chapter 7," which dated to a time when there were separate
schedules for a chapter 7 case and a. chapter 13 case.! Atthat
meeting, a memberPof the Committee hadisuggested that the phrase C
"superseding case"l lor " superseded case" shouldbe replaced to
avoid giving the erroneoustimpr ssion th'at conversion ofacase
to anoter chapter creaties a necae The Reporter.,
ainal I ep rt i td iraf as E.o e tys o ueso n which L
these phaes apear. j~l lI locnans 1 ~eprs"lorigin4ptt1QJ"w4hjie ~h~~ os
thererted a h v
conseu t a t do

wit4 ~ ~ 02~;~ rd~
changes, tote4~,bt~e ote~prer
for furthe "tuy.II
Rule 22 C1) (8)I[ T'h, pes At rul~e requires' Inotice to tihe, debtorV

allcritorsi etile ttrute of a is iuAry othK
trust~, s~ fiflr epr ~ndaccourt lin I !chate~ 7c ce, if,'~bthbe net
is ail rt ;Ocuene K~r'Ij tustes"i fna rpot
the, currni pr ctce iomi 1yhe4a11 epopt Tefinal
report is fldand mai eLr~p pof vi ds_
while the final. acpoun i o le dKtr he dIstributon The
Reporterls, meiporAnum'to th~ c itepons out that,,once theK
final, report is circul tFed rejzl Ily~s no reason to incur
the expense of mailing ~1e c~ to all creditors. The
United State triuetee es ~ [e~ra acorta~~a h
superv por ,o ~h ter h¶ rv !ITepoosed

amendmen A h 1 1 ~ ~ ~ c~it ~~[h ue
Zkom4tie Id ~ 0 Ej Kl 2P f o

reto 'ii !h el 0 as.1il eort

Rule i~2(i)' Fp~~i ~ o ~ fF~It~~rc ht
after Klep~ r i.d
dir~eotrk[ta~;1[ opIq e n~~~~~~~~~~~~~~~~~~~~~~~~~~~~~Hl
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claims. The Reporter reviewed his memorandum dated January 9,

1994, which detailed various suggestions for amendments, 
two from

deputy clerks of court, several related to deleting 
references to

Rule 3002(c)(6) which the Committee separately had 
voted to

L abrogate, and several further amendments suggested by Professor

Resnick. The Committee approved amendments to Rule 2002(h) that

would assure the mailing of notices to the debtor, 
the trustee,

L and all creditors during any 90-day claims filing period arising

from notification by the trustee that newly discovered 
assets may

F- be available for distribution. The Committee rejected a proposal

to amend subdivision (h) to extend the period during 
which all

creditors receive notices until the time has expired 
for the

filing of a claim on behalf of a creditor by the debtor 
or the

trustee. The Committee referred the proposed amendments to 
Rule

2002(h) and the Committee Note to the style subcommittee 
with the

following instructions: 1) make sure line 12 does not exclude the

debtor, the trustee, and the U.S. trustee from 
receiving notices,

2) make sure that creditors who filed claims late 
are not

excluded from receiving notices, and 3) reorganize the 
Committee

Note to state simply that the rule is being amended "as 
follows"

E and list the changes. A motion to approve the proposed

amendments as described above, subject to further work by the

style subcommittee, carried unanimously.

Rule 3002. The Reporter briefly reviewed the history of various

proposals to amend this rule that have been considered 
by the

Committee and noted that the case law concerning the status 
of a

late-filed proof of claim remains very unsettled. The Committee

declines to take a position on the issue. Nevertheless, the

language of Rule 3002(a), especially when read together 
with Rule

3009, leads to the conclusion that an unsecured creditor 
who

misses the deadline for filing claims may not have 
an "allowed

claim" and may not receive any distribution in a chapter 
7 case.

This conclusion, however, conflicts with the provisions 
of S 726

of the Code that indicate that a late-filed claim can be an

"allowed" claim, at least in some instances, and expressly direct

payment of "tardily filed" claims under certain circumstances.

To clear up any conflict between the Code and the rules 
on this

issue, the Reporter had drafted amendments that would 
add a new

subdivision (d) to the rule and delete existing subdivision

(c)(6) as unnecessary if (d) were added. The proposed

L subdivision (d) would state that a late claim may be allowed to

the extent the creditor would be authorized to receive 
a

distribution by S 726. Mr. Rosen offered alternative language to

accomplish the same result. A motion to approve the amendments

as redrafted to incorporate Xr. Rosen's suggestions carried, 
with

xone opposed. A motion to approve conforming changes to the

L proposed Committee Note also carried, with none opposed.

Rules 3017, 30318, an4 3021 and Proposed Amendments 'Regarding the

Record PAte for Votlihg and Distribution. Rule 3017(d)' requires

L that lcertain documents in a chapter llc sxe be mailed to
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creditors and equity security holders so that they can vote on C

the plan. Rule 3018(a) governs the right to vote on a plan. The l;
Reporter explained that both provisions contain language stating
that the record date for determining who the equity security
holders are is the date the order approving the disclosure
statement was entered on the court's docket. The Reporter stated
that Mr., Klee had suggested that these rules be amended because
using the entry date of the order causes unnecessary delay. The 7
Reporter, accordingly, had drafted alternate amendments to the
two rules, one set of amendments would give the court discretion
to order'that the record date be the date the court announces its
approval' of the disclosure statement, and the other set would Ed!
give the court greater flexibility in fixing a record date., A
motion to postpone consideration of these proposals to the next rn
meeting carried, with none opposed. The proposed amendment to
Rule 3021 would permit the plan or order confirming, the plan to
aesignate a record'-date for distribution that is differencethan
the date on which' distribution commences., This change would
permit the debtor t o, lscertain who are the equity security Li
holders entitiled to receive distribution prior to commencingt~~~~~~~~~~~actual dlistributtion. iA motion toli,adopt the Reporter's drafty
amendment" c'arried, 11-0. ,

Rule 8002. The Reporter had drafted anamendment creating la new
subdivision (d),of the rule 'haft woulld ,eem aprisoner's notice
of appeal to have been timel* fil d if it was deposited, in ,the
prison's internal mail system ion r befqre ' 'the last~ !day for
filing. The proposal wou1ld 5~ppconfor#m Ri4e1 8lIn 002 to a 1993,,Iamendment
to Fed.R.App.P. 4(c) and woiu~dllretlect lthe ldeci sion in Inre a
FlanaQan, 999 F.2d 753,(3rdCr l )l,, >ir? whic n the coIurt ,Ilof
appeals held that a vr jgga ~isone' noice nf apal from!r

order of the bankruptcyl~o e tt0-
delivery to prison authol-warding iii P th bankruptcy
court. a motion to ta o aby a v Qf1 B -i

8UDCOtWITTEEZ RPORt I

Subcommittee on Technoloav

At the request of ,heSubcomm iteelorn Technology, Mr.
Bermant led a discussionf d"thp vitual b oncruptcy court."
Committee members exvires concerning the pros

and cons of technologicca Velpr ts ft could largely replace
the courtroom, in which a aude ia6yrand parties areL
physically present, withr ieoj ofeencig equipment and
computers operated by a' ju'ge Fl i y , nd parties who all may
be in different locations. e yers both stated that
people will continuer tode~ad~9iet cont~Lct with
colleagues and advers= i ntact Is 'not
absolutely necessary to acmp4h~ ~n[c 'O~n -the' other

q~~~~~~~~
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hand, if the individuals do not all have to be physically present
at every proceeding, much time and energy can be saved and other
efficiencies realized in the utilization of judicial time. For
example, a judge could handle a case from another district
without having to travel.

Judge Barta, chairman of the subcommittee, reported that the
Li subcommittee had met twice and had drafted two amendments that

would authorize courts to accept electronic filings. These are

discussed below. Judge Barta stated that the report requested by
L the Committee on the future of technology and the rules was not

yet complete due to the raising at the first subcommittee meeting
of several issues that require further inquiry. The philosophy
anchoring the report would be that the Advisory Committee should

L take a leading role in adopting rules to implement changing
technology, he said. One result of the Committee's having
stepped forward is Rule 9036, which now permits delivery of

L information from the court by means other than paper; the next
step, he said, is to authorize the court to receive documents
other than on paper. Judge Barta said he expects the report to

be finished in time for the Standing Committee to consider it in
connection with any request to publish the proposed electronic
filing amendments.

L. Rule 5005. the subcommittee on technology proposed adding a new
subdivision (a) (2) that would authorize a court by local rule to
"permit documents to be filed, signed or verified by electronic
means" consistent with any technical standards established by the
Judicial Conference. A notion to adopt the proposed amendment
carried, with none opposed. On further motions, the Committee
approved the deletion of lines 12 - 15 (no intent to permit
filing by facsinile transmission) and lines 68 - 71 (no intent to
affect any statute requiring a "writing" or "signature") of the

7 proposed Committee Note.

Rule 8008(a). The subcommittee's proposed amendment to the rule
would authorize a district court or bankruptcy appellate panel by
local rule to accept electronic filings. A notion to adopt the
amendment carried, with none opposed.

Ad Subcommittee on Alternative Disnute Resolution

Professor Tabb, chairman of the subcommittee, requested
guidance on the need for proposed amendments concerning
alternative dispute resolution. The consensus was that, although

C some districts operate local, voluntary programs, there is not a
need for national rules at this time. A need could arise if
Congress were to mandate an ADR program for the bankruptcy
courts. Accordingly, the subcommittee's work remains

L investigatory at this time.
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Subcommittee on Forms 0

Mr. Sommer, chairman of the subcommittee,, reported that, in
addition to considering proposals for amendments that had been C7

referred to it at the September 1993 meeting, the subcommittee
would undertake a conversion to "plain English" for forms that go L
to the public.

Subcommittee on Local Rules

Judge Duplantier, chairman of the subcommittee, reported L
that the subcommittee had met to discuss the outstanding issues
concerning the proposed uniform numbering system for local rules
developed by Ms. Channon. The system is based on the national
rule numbers and the subcommittee,'had requested that Ms. Channon
add uniform numbers based on the Part VIII rules governing
appeals for use by a district court or-bankruptcy appellate
panel. The subcommittee had approved, the proposed numbering
system subject to that addition,., The subcommittee also had
requested Ms. lChannon toprepareIa new memorandum explaining the
system and stating the'topics on which rules now exist that had F
been omitted and the reasons for the omission. The memorandum
also would describe the [,,di'fficulties adistrict mightl experience
in adapting cerain type f r'esjh suh thosetied "Chapter

13Cses, t~o' th e numberin Iyte. Jude bupatirsidht
at this point 'the subco m te'e ivoed sose, kind of publication
and solicitation of commntf rpm tecut and hear. Al
motion approve theprp oedt sys ica it 0to the judges H
and cletrks, f,#r' comment, , r.a'sei to thabn pc rss,"
carri~ed'unan~im1ously.

"EXCUSABLE NEGLECT"

The Committee discussed briefly whether to undertake a L
review of the rules for the purpose of restricting the "balancing
test" standard announced by the Supreme Court in Pioneer
Investment Services v. Brunswick Associates, 113S,.Ct. 1489 LI
(1993). The consensus appeared to be that it is too soon to
assess the impact of the Court's decision, and a motion to table
the matter carried by a-vote of 6-2.

FUTURE MEETINGS 7
The next meeting of the Committee will be September 22-23,

1994, in New York City. :Li
The chairman requested Judge Duplantier to investigate

whether the Committee could meet in Lafayette, Louisiana, in mid- _

to-late March 1995. The Committee also agreed on Portland, i



Oregon, as the site for a meeting in August 1995, and on Arizona
L- for a meeting in February or March of 1996.

Respectfully submitted,

L Patricia S. Channon
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AGENDA IV
New York, New York
September 22-23, 1994

TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES

FROM: ALAN N. RESNICK, REPORTER

RE: BANKRUPTCY RULE 9014, THE 1993 AMENDMENTS
TO CIVIL RULE 26, AND APPLICATION OF CERTAIN
TIME PERIODS IN THE CIVIL RULES

DATE: June 14, 1994

The amendments to Rule 26(a) of the Federal Rules of Civil

Procedure that became effective on December 1, 1993, require

disclosure of certain information without awaiting formal

discovery requests. In addition, the 1993 amendments to Civil

Rule 26(f) require the parties in a litigation to meet to discuss

and resolve discovery issues in advance of the formal Rule 16

pretrial conference. A copy of Rule 26(a) and (f), as amended in

1993, is attached. These amendments are applicable in adversary

L proceedings under Rule 7026.

At the February 1994 meeting, the Advisory Committee

discussed the 1993 amendments to Civil Rule 26 in connection with

my memorandum of January 3, 1994 (item No. 2 of the agenda

L. materials for the February 1994 meeting). At that time, I

recommended that Rule 7026 remain unchanged so that the 1993

amendments to Rule 26 will continue to be applicable to adversary

proceedings. Although the 1993 amendments to the Civil Rules are

controversial, I am not sure that there is a bankruptcy-related

L reason for recommending a blanket rule that makes these

amendments inapplicable in adversary proceedings. Why should

parties be immune from making the initial disclosures or from

F meeting to resolve discovery disputes in an adversary proceeding?

L



In addition, making Rule 26 applicable in adversary

proceedings does not mean that the 1993 amendments will always

apply. It is important to note that the controversial mandatory

disclosure provisions of Rule 26(a), as well as the meeting l>:

requirement of Rule 26(f), are subject to local opt-out. Rule 26 f
itself provides that courts, by local rule or order, may render

these mandatory disclosure and meeting requirements inapplicable.

In fact, a number of districts have opted out of the automatic

disclosure requirements already. PI
For these reasons, I recommend that Rule 7026 not be amended

at this time.

Rule 26 is Applicable to Contested Matters a
Rule 9014 makes Rule 7026 (and, therefore, Civil Rule 26),

applicable in "contested matters." A contested matter is L
initiated by motion, not a summons and complaint, and is an

expedited procedure that could be unduly delayed if the parties

have to make initial disclosures mandated by Rule 26(a) and have

to meet as required by Rule 26(f). Rule 26(a)(f), as amended,

requires that the parties meet at least 14 days before a pretrial L

conference (pretrial conferences are not held in contested

matters). Unless the court orders otherwise or the parties K
stipulate, Rule 26(a)(1) disclosures must be made within 10 days

after the Rule 26(f) meeting of the parties. Rule 26(a)(2)
F7

disclosures on expert witnesses must be made, in the absence of a

stipulation or court order directing otherwise, at least 90 days

before the trial date. Pretrial disclosures under Rule 26(a)(3)

2



must be made at least 30 days before trial unless the court

orders otherwise. These time provisions are inconsistent with

the expedited nature of contested matters. For that reason, I

recommended at the February meeting that certain aspects of the

1993 amendments to Rule 26 should not be applicable to contested

matters. I also presented a draft of proposed amendments to Rule

9014 that would render Rule 26(a)(l)-(4) and Rule 26(f)

inapplicable in contested matters unless the court otherwise

directs. This draft is attached hereto marked "Draft No. 1."

However, Henry Sommer commented at the February meeting that

there are other time periods contained in certain Civil Rules (in

addition to Rule 26) that are made applicable to contested

matters through Rule 9014's reference to certain other Part VII

rules, and that some of these periods may be inappropriately long

for contested matters. The consensus of the Committee was to

defer consideration of my recommendations regarding Rule 9014 and

Civil Rule 26 until the September 1994 meeting, with a request

that I review the time periods in all Civil Rules that are made

applicable to contested matters by Rule 9014's reference to Part

VII rules.

As a result of my review, I observed the following:

(1) Provisions restricting the use of discovery procedures

before the time specified in Rule 26(d). Several Civil Rules, as

amended in 1993, require a party to obtain leave of court to use

certain discovery procedures if the party wants to act "before

the time specified in Rule 26(d)." For example, "before the time

3



specified in Rule 26(d)," a party must obtain leave of court to

take a deposition upon oral examination (see Rule 30(a)(2)(C)),
Li

to take a deposition upon written questions (see Rule

31(a)(2)(C)), to serve interrogatories (see Rule 33(a)), to serve 7
a request for the production of documents (see Rule 34(b)), and

to serve a request for admissions (see Rule 36(a)).

Rule 26(d) provides:

"(d) TIMING AND-SEQUENCE OF DISCOVERY. Except when
authorized under these rules or by local rule, order, or
agreement of the parties, a party may not seek discovery 7
from any source before the parties have met and conferred as
required by subdivision (f). Unless the court upon motion,
for the convenience of the parties and witnesses and in the
interests of justice, orders otherwise, methods of discovery
may be used in any sequence, and the fact that a party is
conducting discovery, whether by deposition or otherwise,
shall not operate to delay any other party's discovery." L
Therefore, the time specified in Rule 26(d) for seeking the 7

above listed discovery methods without leave of court is the time

when the parties have met "as required by subdivision (f).1 Rule

26(f) requires the parties to meet to resolve discovery issues at

least 14 days before the Rule 16 scheduling conference. As I

recommended at the February 1994 meeting, I do not think that

Rule 26(f) should apply in contested matters and my draft of the

proposed amendments to Rule 9014 so provides. If the parties are

not required to have a Rule 26(f) meeting in a contested matter,

the provisions in the other Civil Rules that require parties to

obtain leave of court to act before "the time specified in Rule

26(d)" should have no effect. That is, parties should be able to

take such action without leave of court at any time after f
commencement of the contested matter. I do not think that any

4



amendments to Rule 9014 are needed, other than the addition of

the provision stating that the parties are not required to meet

pursuant to Rule 26(f).

However, for the sake of clarity, I would add the following

to the Committee Note to Rule 9014:

"Because parties are not required to meet pursuant to
Rule 26(f), any provision in an applicable rule that
requires leave of court or otherwise restricts the use
of discovery procedures prior to the time when the
parties meet 'as required by subdivision (f)' is not7 applicable in a contested matter."

(2) Other Time Periods. The following time periods are found in

L the Civil Rules that are made applicable to contested matters

C through Rule 9014's reference to Part VII rules:

L (a) Rule 25(a) requires dismissal of an action if a
motion to substitute a proper party for a deceased party is
not made within 90 days after service of a statement of the
fact of the death of the party. Since the motion for
substitution is usually made by a representative of the
deceased party's estate, and time may be needed for theL representative to be appointed and ready to seek
substitution, a shorter time period for contested matters
may be impractical.

L (b) Rule 27(a)(2) requires that an expected adverse
party must be served, at least 20 days before the hearing,
with a petition seeking to perpetuate testimony by taking aL deposition before an action is commenced or pending an
appeal. I do not think that this is inappropriate forV contested matters.

(c) Rule 30(e) gives a deponent 30 days to review a
transcript or recording of a deposition and to sign aL statement reciting changes. This time period may be toolong for contested matters.

(d) Rule 31(a)(4) provides that a party served with a
notice for a deposition upon written questions has 14 days
to serve cross questions upon other parties. Within 7 days
after being served with cross questions, a party may serveL redirect questions. Within 7 days after being served with
redirect questions, a party may serve recross questions.7 Although the total time for developing cross-examination,

5
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redirect, and recross questions are 28 days, this was
shortened from a total of 50 days by the 1993 amendments.
Moreover, the rule expressly provides that the court may for L.
cause shown enlarge or shorten the time. I do not think _

that this rule is inappropriate for contested matters,
especially given the court's discretion to shorten the time. 7

(e) Rule 32(d)(3)(C) provides that objections to the
form of written questions submitted under Rule 31 are waived
unless served within the time allowed for serving the
succeeding cross or other questions and within 5 days after
service of the last questions authorized. I do not think
that this time period is inappropriate for contested
.matters. 6

(f) Rules 33(b)(3), '34(b), and 36(a) give a party 30
days to answer or object to interrogatories, to respond to a
request for the production of documents or the inspection of
land, or to respond to a request for admissions, 7

respectively. Although these 30-day periods may be too long
for contested matters, all of these rules expressly provide
that the court may shorten the time. The Committee may want
to provide that the 30-day periods in these rules shall be
automatically shortened to 10 days (or some other period),
or may be satisfied with leavinglliit 30 days subject to the
court shortening it. Courts may*, if they so desiirel, shorten
these periods by local rule.' L

(g) Rule 52(b) gives a party 10 days to file a post-
judgment motion to amend findings or the judgment. This i
period seems to be appropriate for contested matters.

(h) Rule 56(a) requires that a claimant wait at least
20 days before filing a motion for summary judgment. This
may make sense in adversary proceedings because it gives the
defendant time to answer the complaint. However, there is
no responsive pleading'necessary in a contested matter.
Therefore, summary judgment should be available at any time
after commencement of the contested matter. Rule 56(c)
requires that the motion be served at least'10'days before
the hearing. This is longer than the five-day provision for VI
service of motions in Rule'9006(d). The Committee may want
to shorten the 10-day period to five days.

i ~~~~~~~~~~~~~~Li
(i) Rule 62(a) provides a 10-day stay of proceedings to
enforce a judgment. This appears to be appropriate for
judgments rendered in contested matters.

Reporter's Recommendations.

I repeat my recommendations presented to the Advisory

6
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I
Committee in February regarding amendments to Rule 9014 to deal

L with the 1993 amendments to Civil Rule 26 (these are set forth in

the attached draft marked "Draft No. 1").
F
Lu With respect to time periods contained in other Civil Rules

made applicable to contested matters through Rule 9014's

reference to Part VII rules, I believe that the only ones that

may be inappropriate for contested matters are the 30-day periods

contained in Rules 30(e), 33(b)(3), 34(b), and 36(a), the 20-day

V. prohibition on seeking summary judgment, and 10-day period for

giving notice prior to the hearing on summary judgment. Since

Rule 9014 makes these rules applicable "unless the court

otherwise directs," the court may vary these rules including

shortening any time periods. In fact, the time periods in Rules

L 33(b)(3), 34(b) and 36(a) expressly give the court discretion to

reduce or enlarge the 30-day periods contained therein. In

addition, Rule 9006(c) permits reduction of time periods. In

V. sum, flexibility for the court to change these time periods

already exists. One alternative for the Committee, therefore, is

L to leave Rule 9014 as is and to leave it to the courts to modify

these time periods accordingly.

Another alternative -- which may avoid the necessity of

V parties seeking court orders changing these time periods -- is to

continue the court's flexibility while shortening these periods

so that they will be more appropriate for contested matters in

C the absence of a court order or local rule. To achieve this

goal, I attach a draft ("Draft No. 2") of proposed amendments to

7



Rule 9014. This draft includes the same changes I recommended in

Draft No. 1 (from the February 1994 meeting), plus several others

to deal with other time periods.

In view of the number of Civil Rules mentioned in this

memorandum and in my draft of proposed amendments to Rule 9014, I

asked the Administrative Office to circulate with the agenda K
materials booklets containing the Federal Rules of Civil

Procedure as amended on December 1, 1993.

L

V

L'

li

L7
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Draft No. 1

Rule 9014. Contested Matters

1 In a contested matter in a case under the Code not

L 2 otherwise governed by these rules, relief shall be requested

3 by motion, and reasonable notice and opportunity for hearing

4 shall be afforded the party against whom relief is sought.

7 5 No response is required under this rule unless the court

6 orders an answer to a motion. The motion shall be served in

7 the manner provided for service of a summons and complaint

: 8 by Rule 7004, and, unless the court otherwise directs, the

9 following rules shall apply: 7021, 7025, 7026, 7028-7037,

10 7041, 7042, 7052, 7054-7056, 7062, 7064, 7069, and 7071.

11 Unless the court otherwise directs, Rule 7026 shall applv

12 except that parties shall not be required to make

L 13 disclosures under Rule 26(a)(l)-(4) F.R.Civ.P., the

14 information described in Rule 26(a)(l)-(3) F.R.Civ.P. may be

15 obtained by methods of discovery prescribed by Rule 26(a)(5)

16 F.R.Civ.P., and the parties shall not be required to meet

17 Pursuant to Rule 26(f) F.R.Civ.P. The court may at any

18 stage in a particular matter direct that one or more of the

19 other rules in Part VII shall apply. An entity that desires

20 to perpetuate testimony may proceed in the same manner as

21 provided in Rule 7027 for the taking of a deposition before

22 an adversary proceeding. The clerk shall give notice to the

23 parties of the entry of any order directing that additional

24 rules of Part VII are not applicable. The notice shall be

F 9



25 given within such time as is necessary to afford the parties

26 a reasonable opportunity to comply with the procedures made

27 applicable by the order.

COMMITTEE NOTE

1 Rule 26(a)(1)-(4) F.R.Civ.P. was amended in 1993 A
2 to require parties to disclose certain information
3 without awaiting formal discovery requests. Rule 26(f)
4 F.R.Civ.P. also was amended to require parties to meet
5 to resolve discovery and other issues in advance of the
6 formal pretrial conference. These 1993 amendments to
7 Rule 26(a)(1)-(4) and (f) should not be applicable in L
8 most contested matters in view of their expedited
9 nature.

10 The amendment to this rule renders inapplicable in
11 contested matters the 1993 amendments to Rule 26(a)(1)-
12 (4) F.R.Civ.P. and (f), but provides flexibility by
13 giving the court discretion to order otherwise. In the L]
14 absence of such a court order, the provisions of Rule
15 26 F.R.Civ.P. apply except that any information
16 described in Rule 26(a)(l)-(3) may be discovered only
17 through traditional discovery methods and the parties
18 are not required to meet pursuant to Rule 26(f).
19 Because parties are not required to meet pursuant to C

20 Rule 26(f), any provision in an applicable rule that LJ
21 requires leave of court or otherwise restricts the use
22 of discovery procedures prior to the time when the
23 parties meet as "required by subdivision (f)l is not LJ
24 applicable in a contested matter.
25 m7

26 The court's discretion in ordering appropriate
27 disclosure requirements and discovery methods is broad.
28 It may order that all or some requirements of Rule
29 26(a)(l)-(4) and (f) shall apply. The rule also
30 continues the current practice of giving the court
31 discretion to direct that Rule 7026, in its entirety,
32 shall not be applicable. By providing this
33 flexibility, courts may tailor appropriate disclosure
34 and discovery methods to the particular needs of the
35 contested matter.

10 CT
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Draft No. 2

Rule 9014. Contested Matters

r 1 In a contested matter in a case under the Code not

2 otherwise governed by these rules, relief shall be requested

L 3 by motion, and reasonable notice and opportunity for hearing

4 shall be afforded the party against whom relief is sought.

LI 5 No response is required under this rule unless the court

r' 6 orders an answer to a motion. The motion shall be served in

7 the manner provided for service of a summons and complaint

7 8 by Rule 7004. , and, unslee Unless the court otherwise

9 directs, the following rules shall apply: Rules 7021, 7025,

L 10 7026,- 7028-7037, 7041, 7042, 7052, 7054 7056 7054, 7055,

11 7062, 7064, 7069, and 7071 apply except that the 30-day time

L 12 periods provided in Rules 30(e), 33(b)(3), 34(b), and 36(a)

13 F.R.Civ.P., when applicable to a contested matter, are

14 reduced to ten days. Unless the court otherwise directs,

L 15 Rule 7026 shall apply except that parties shall not be

16 required to make disclosures under Rule 26(a)(1)-(4)

17 F.R.Civ.P., the information described in Rule 26(a)(l)-(3)

18 F.R.Civ.P. may be obtained by methods of discovery

19 prescribed by Rule 26(a)(5) F.R.Civ.P., and the parties

20 shall not be required to meet Pursuant to Rule 26(f)

[ 21 F.R.Civ.P. Unless the court otherwise directs, Rule 7056

22 shall apply except that a motion for summary Judgment may be

23 filed by any party at any time and shall be served at least

24 five days before the time fixed for the hearing. The court

,,



L

25 may at any stage in a particular matter direct that one or

26 more of the other rules in Part VII shall apply. An entity

27 that desires to perpetuate testimony may proceed in the same m

28 manner as provided in Rule 7027 for the taking of a

29 deposition before an adversary proceeding. The clerk shall 7

30 give notice to the parties of the entry of any order

31 directing that additional rules of Part VII are not

32 applicable. The notice shall be given within such time as

33 is necessary to afford the parties a reasonable opportunity Lf

34 to comply with the procedures made applicable by the order.

COMMITTEE NOTE
LI

1 Rule 26(a)(1)-(4) F.R.Civ.P. was amended in 1993
2 to require parties to disclose certain information
3 without awaiting formal discovery requests. Rule 26(f) LJ
4 F.R.Civ.P. also was amended to require parties to meet
5 to resolve discovery and other issues in advance of the
6 formal pretrial conference. These 1993 amendments to
7 Rule 26(a)(l)-(4) and (f) should not be applicable in
8 most contested matters in view of their expedited
9 nature.

Li.

10 The amendment to this rule renders inapplicable in
11 contested matters the 1993 amendments to Rule 26(a)(1)-
12 (4) F.R.Civ.P. and (f), but provides flexibility by K
13 giving the court discretion to order otherwise. In the

14 absence of such a court order, the provisions of Rule
15 26 F.R.Civ.P. apply except that any information
16 described in Rule 26(a)(1)-(3) may be discovered only '

17 through traditional discovery methods and the parties
18 are not required to meet pursuant to Rule 26(f).
19 Because parties are not required to meet pursuant to go
20 Rule 26(f), any provision in an applicable rule that
21 requires leave of court or otherwise restricts the use
22 of discovery procedures prior to the time when the
23 parties meet as "required by subdivision (f) is not
24 applicable in a contested matter.
25
26 The court's discretion in ordering appropriate X

27 disclosure requirements and discovery methods is broad.

12
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28 It may order that all or some requirements of Rule
29 26(a)(1)-(4) and (f) shall apply. The rule also
30 continues the current practice of giving the court
31 discretion to direct that Rule 7026, in its entirety,
32 shall not be applicable. By providing this
33 flexibility, courts may tailor appropriate disclosure
34 and discovery methods to the particular needs of the
35 contested matter.

36 This rule also is amended to reduce to ten days
37 certain 30-day time periods that are found in Rules
38 30(e), 33(b)(3), 34(b), and 36(a) F.R.Civ.P. when such
39 rules are applicable to a contested matter. These
40 periods govern the time to review a transcript or
41 recording of a deposition and to sign a statement
42 reciting changes, to answer or object to

L 43 interrogatories, to respond to a request for the
44 production of documents or the inspection of land, and
45 to respond to a request for admissions. Shortening
46 these periods to ten days is consistent with the
47 expedited nature of contested matters. Flexibility is
48 provided by giving the court discretion to alter these
49 time periods.

50 Rule 56(a) F.R.Civ.P. prohibits a claimant from
- 51 moving for summary judgment until 20 days after

52 commencement of the action or after service of a motion
53 for summary judgment by an adverse party. Because a
54 response is not required in a contested matter unless

7 55 the court orders that an answer be filed, there is no
56 reason to prohibit the claimant from moving for summary
57 judgment early in the proceeding. Accordingly, this
58 rule is amended to permit any party, in the absence of

i>. 59 a court order directing otherwise, to move for summary
60 judgment at any time during the contested matter. This
61 rule also conforms to Rule 9006(c) by requiring that aL. 62 motion for summary judgment be served at least five
63 days before the hearing, rather than 10 days as
64 provided in Rule 56(c) F.R.Civ.P.

L

1 ~ ~ ~~~~~~~~~~1
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29 FEDERAL RULES OF CIVIL PROCEDURE Rule 26

and, together with the notice of hearing, shall be served othe parties as provided in Rule 5 and upon persons not p r-
ties in the manner provided in Rule 4 for the service f asummons, and may be served in any judicial district. lessthe motion for substitution is made not later than days
after the death is suggested upon the record by ser ice of astatement of the fact of the death as provided her n for the
service of the motion, the action shall be dismiss d as to the
deceased party.,

(2) In the event of the death of one or mor of the plain-tiffs or of one or more, of the defendants*n an action inwhich the right sought to be enforced sur ives only to the
surviving plaintiffs or only against the su iving defendants,the action does not abate. The death sh be'suggested uponthe record and the action shall procee in favor of or against
the surviving parties.

(b) INCOMPETENCY. If a party become incompetent, the courtV upon motion served as provided in s division (a) of this ruleL, may allow" the, action to be continu by or against the party's
representative.

(c) TRANSFER OF INTEREST. In c e of any transfer of interest,the action' may be continued b or against the original party,unless, the court upon motion rects the person to whom the in-terest is transferred to be sub ituted in the action or joined withthe originallparty. Service o the motion shall be made as provid-ed in subdivision (a) of thi rule.
(d) PUBLIC OFFICERS; DATHOR SEPARATION FROM OFFICE.

(1) Whl en a puMi aofficr is a party to an action in his offi-L cial capacity a'd Curing its pendency dies, resigns, or other-
wise ceases to ,hud office, the action does not abate and theofficer's succe or IS autbmatically substituted as a party.
Proceedings 'lowing the substitution shall be in the name
of the subst' uted party, but any misnomer not affecting thesubstantia rights of the parties shall be''disregarded. Anorder of uubs tion may lIbe entered at any time, but theomissio enter such an' order shall not affect the substitu-
tion.i!. .
(2A public officerf who sues or is sued in an official capac-

ity ay be described as a party by the officer's official title
r her than by name; buttthe court may require the officer'same to be added.

L ( amended Dec. 29, 1948, eff. Oct. 20, 1949; Apr. 17, 1961, eff.
uly 19, 1961,;, Jan. 21, 1963, eff. July 1, 1963; Mar. 2, 1987, eff.E XAug. 1, 1987.)

V. DEPOSITIONS AND DISCOVERY
Rule 26. General Provisions Governing Discovery; Duty of Disclosure

(a) REQUIRED DISCLOSURES; METHODS TO DISCOVER ADDITIONALr MATTER.
(1) Initial Disclosures. Except to the extent otherwise stip-ulated or directed by order or local rule, a party shall, with-out awaiting a discovery request, provide to other parties:



Rule 26 FEDERAL RULES OF CIVIL PROCEDURE 30

(A) the name and, if known, the address and telephone

number of each individual likely to have discoverable in- K
formation relevant to disputed facts alleged with particu-J

larity in the pleadings, identifying the subjects of the in-

formation;
(B) a copy of, or a description by category and location

of, all documents, data compilations, and tangible things

in the possession, custody, or control of the party that are

relevant to disputed facts alleged with particularity in the,

pleadings;,
(C) a computation of any category of damages claimed -f

by 'the disclosiing, party, making available for inspection [1
and copying as under Rule 34 the documents or other evi-

dentiary' material, Hniot privileged or protected from disclo-

sure, on which suchb computation is based, including mate- [
rials bearing on the nature and extent of injuries suf- J

fered, and
(D) for inspection andcopying as under Rule 34 any in-

surance agreement nde r'which any person carrying on

an insurance business may be liable to satisfy part or all

of a judgment which n jay be etered in the action or to

indemnify or reimburse for payments made to satisfy the

judgment.

Unless otherwise stipulated or directed by the court, these

disclosures siall bte made at 'orwithn 10 days after the meet-

ing of the parties under subdivision (f). A party shall make its

initial disclosures based on tlier information then reasonably

available to it and is not ekcusedftom making its disclosures

because it has not fully completed its investigation of the

case or because it challenges the sufficiency of another

partyrs disclosures or becati e |another party has not made its 7
disclosures 

L

(2) Discloksure of Etpert Testimony.

(A) In addition to the disclosures required by paragraph

(1), a prty shall~ disclose to other parties the identity of

any person who may ble used at trial to present evidence

under Rules 702, 703, or 705 of the Federal Rules of Evi- r7

dence.' - li

(B) Except as otherwise stipulated or directed by the

court, this disclosure shall, with respect to a witness who

is retained or specially employed to provide expert testi-

mony in the case or whose duties as an employee of the L

party r6gularly inlvolve giving expert testimony, be ac-

companied by a written report prepared and signed by C

the witness. The report shall. contain a complete state-

ment of all opinions to be expressed and the basis and

reasons therefor; the data or' other information consid-

ered by the witness in, forming the opinions; any exhibits LI

to be used as a summfary -of or support for the opinions;

the qualifications of the withess, including a list of all

publications authored by the witness within the preced-

ing ten years; the Pompsation to be paid for the study

and testimony ad a listing of any other cases in which

L
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the witness has testified as an expert at trial or by deposi-
tion within the preceding four years.

(C) These disclosures shall be made at the times and in
the sequence directed by the court. In the absence of
other directions from the court or stipulation by the par-
ties, the disclosures shall be made at least 90 days before
the trial date or the date the case is to be ready for trial
or, if the evidence is intended solely to contradict or rebut
evidence on the same subject matter identified by an-
other party under paragraph (2)(B), within 30 days after
the disclosure made by the other party. The parties shall

LJ supplement these disclosures when required under subdi-
vision (e)(1).

(3) Pretrial Disclosures. In addition to the disclosures re-
quired in the preceding paragraphs, a party shall provide to
other parties the following information regarding the evi-
dence that it may present at trial other than solely for im-
peachment purposes:

(A) the name and, if not previously provided, the ad-
dress and telephone number of each witness, separately
identifying those whom the party expects to present and
those whom the party may call if the need arises;

(B) the designation of those witnesses whose testimony
is expected to be presented by means of a deposition and,

L if not taken stenographically, a transcript of the perti-
nent portions of the deposition testimony; and

i~ (C) an appropriate identification of each document or
other exhibit, including summaries of other evidence, sep-
arately identifying those which the party expects to offer
and those which the party may offer if the need arises.

Unless otherwise directed by the court, these disclosures shall
be made at least 30 days before trial. Within 14 days there-
after, unless a different time is specified by the court, a party
may serve and file a list disclosing (i) any objections to the
use under Rule 32(a) of a deposition designated by another
party under subparagraph (B) and (ii) any objection, togeth-
er with the grounds therefor, that may be made to the admis-L sibility of materials identified under subparagraph (C). Ob-
jections not so disclosed, other than objections under Rules
402 and 403 of the Federal Rules of Evidence, shall beI deemed waived unless excused by the court for good cause
shown.

(4) Form of Disclosures; Filing. Unless otherwise directed
by order or local rule, all disclosures under paragraphs (1)
through (3) shall be made in writing, signed, served, and
promptly filed with the court.

(5) Methods to Discover Additional Matter. Parties may
L. obtain discovery by one or more of the following methods:

depositions upon oral examination or written questions; writ-
ten interrogatories; production of documents or things or per-

| mission to enter upon land or other property under Rule 34
or 45(a)(1)(C), for inspection and other purposes; physical
and mental examinations; and requests for admission.

L
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for admission if the party learns that the response is i
material respect incomplete or incorrec dditional
or corrective informati therwise been made
known ties during the discovery process or in

n .W J

(f) MEETING OF PARTIES; PLANNING FOR DISCOVERY. Except in ac-

tions exempted by local rule' or when otherwise ordered, the par-

ties shall, as soon as practicable and in any event at least 14 days

before a scheduling conference is held or a scheduling order is

due under Rule 16(b), meet to discuss the nature and basis of

their claims 'and defenses and the possibilities for a prompt set- {i
tlement or resolution of the case, to make or arrange for the dis-

closures required by subdivision (a)( 1),'and to develop a proposed
discovery plan. The plan shall indicate the parties' views and pro- 7
posals concerning.

(1) what changes should be made in the timing, form, or re-
quirement for disclosures under subdivision (a) or local rule,
including a statement as to when disclosures under subdivi-
sion (a)(1) were made or will be made;

(2) the subjects on which discovery may be needed, when
discovery should be completed, and whether discovery should
be conducted in phases or be limited to or focused upon par-
ticular' igsues;

GA) what changes should be made in the limitations on dis- |

covery imposed under these rules or by local rule, and what Lil

other limitations should be imposed; and
(4) any other orders that should be entered by the court K

under subdivision (c) or under Rule 16(b) and (c).
The atorineys of record and all unrepresented parties that

have appeared in the case are jointly responsible for arranging C

and being present or represented at the meeting, for attempting J

in goodFfaith to agree on the proposed discovery plan, and for

submitting to the court within 10 days after the meeting a writ-

ten report outlining the plan. K
(g) T,1GI~lNG OF DISCLOSURES, 1ISCOVERY E-QuEST, ESPONSES,

AND OBJECTIONS.
(1) IEvery disclosure made pursuant to subdivision (a)(1) 7

subdivision a)(3) shall be signed by at least one atto
record in the attorney's individual name, whose ad ss shall
be stated. An unrepresented party shall sign t disclosure rn

and state the party's address. The signatur the attorney
or party constitutes a certification tha o the best of the

signer's knowledge, information, an elief, formed after a

reasonable inquiry, the disclosure complete and correct as K
of the time it is made.

(2) Every discovery requ response, or objection made by

a party represented by attorney shall be signed by at least C

one attorney of re rd in the attorney's individual name, L
whose address s be stated. An unrepresented party shall

sign the req t, response, or objection and state the party's
addr1ss. e signature of the attorney or party constitutes a

certiwf tion that to the best of the signer's knowledge, infor-
ml n, and belief, formed after a reasonable inquiry, the re-

uest,-response, or objection is: L



AGENDA V
New York, New York
September 22-23, 1994

TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES

FROM: ALAN N. RESNICK, REPORTER

RE: BANKRUPTCY RULE 8002(c)

DATE: JUNE 17, 1994

X Rule 8002 governs the time for filing a notice of appeal

from an order, judgment or decree of the bankruptcy court.

Although Rule 8002(a) gives a party only ten days from the entry

of the order to file a notice of appeal, that period may be

extended under Rule 8002(c) which reads as follows:

_ Rule 8002. Time for Filing Notice of Appeal
i ~ ~~ ~~~* * * *

(c) EXTENSION OF TIME FOR APPEAL. The bankruptcy
judge may extend the time for filing the notice of appeal by
any party for a period not to exceed 20 days from the
expiration-of the time otherwise prescribed-by this rule. A
request to extend the time for filing a notice of appeal
must be made before the time for filing a notice of appeal

L has expired, except that a request made no more than 20 days
after the expiration of the time for filing a notice of
appeal may be granted upon a showing of excusable neglect ifL the judgment or order appealed from does not authorize the
sale of any property or the obtaining of credit or the
incurring of debt under S 364 of the Code, or is not a
judgment or order approving a disclosure statement,

L confirming a plan, dismissing a case, or converting the case
to a case under another chapter of the Code.

Last year, the Advisory Committee voted to amend this

subdivision to clarify that a motion for an extension of time to

file a notice of appeal must be "filed"-- rather than "made" --

r within the ten day period. Other stylistic changes were made by

the style subcommittee so that the following draft was ready to

be presented to the Standing Committee with a request for

publication:

L

L



Rule 8002. Time for Filing Notice of Appeal
* * * *

(c) EXTENSION OF TIME FOR APPEAL. The bankruptcy 7
judge may extend the time for filing the notice of appeal by
any party for a period not to exceed 20 days from the
expiration of the time otherwise prescribed by this rule. A
request to extend the time for filing a notice of appeal
must be made by written motion and must be filed before the
time for filing a notice of appeal has expired, except that
such a motion filed request made no more than 20 days after
the expiration of the time for filing a notice of appeal may l
be granted upon a showing of excusable neglect if the
judgment or order appealed from does not authorize the sale
of any property or the obtaining of credit or the incurring F
of debt under S 164 of the Code, or is not ajuadgment or
order approving a disclosure statement, confirming a plan,
dismissing a case, or converting the case to a case under
another chapter of the Code.

COMMITTEE NOTE

Subdivision (c) is amended to provide that a
request for an extension of time to file a notice of
appeal must be filed within the applicable time period. L
This amendment will avoid uncertainty as to whether the
mailing of a motion or an oral request in court is
sufficient to request an extension of time, and will
enable the court and the parties in interest to L
determine solely from the court records whether a
timely request for an extension has been made. F

However, in view of a recent Ninth Circuit decision, In re

Mouradick, 13 F.3d 326 (9th Cir. 1994), Rule 8002(c) will again

be on the agenda for the next Advisory Committee meeting so that

the Committee could consider whether further amendments to the

rule are warranted in light of this decision.

In In re Mouradick, the bankruptcy court issued a final

order on August 21st disallowing Anderson's administrative claims Ago

against the bankruptcy estates. On September 18th, Anderson 7
filed a motion seeking an extension of time to file-notices of

appeal. The bankruptcy court granted the motion on November 5th

2
L.



and gave Anderson until November 8th to file the notice. Anderson

filed the notice on November 7th. The BAP dismissed the appeal

as untimely filed and the court of appeals affirmed the

[ dismissal.

Since no extension was requested or granted within the

L original ten-day appeals period, the appellant had to rely on

r"I that part of Rule 8002(c) that permits the court to extend the

time based on excusable neglect. In particular, under the rule

L "a request made no more than 20 days after the expiration of the

time for filing a notice of appeal may be granted upon a showing

L of excusable neglect..." Clearly, Anderson's request was made

within this 20-day period so that the motion for an extension was

timely. However, the court focused on the first sentence of Rule

8002(c) which provides that "[t]he bankruptcy judge may extend

the time for filing the notice of appeal by any party for a

period not to exceed 20 days from the expiration of the time

otherwise prescribed by this rule." Although the motion for an

extension in Mouradick was timely and the bankruptcy court did

eventually grant the motion, the fact that a notice of appeal was

not filed within 20 days after expiration of the ten-day period

L deprived the appellate court of jurisdiction.

FRAP 4

The court of appeals in Mouradick referred to a 1979 case,

K Selph v. Council of Los Anaeeles, 593 F.2d 881 (9th Cir. 1979),

that reached a similar conclusion while interpreting the Federal

r Rules of Appellate Procedure in effect at that time. In that

3



case, a motion for an extension of time for filing a notice of X

appeal was filed within the 30-day extension period permitted by 7
FRAP 4(a), but was not granted until after the 30-day period.

FRAP 4(a) at that time was similar to Rule 8002(c) in that it

provided that "[u]pon a showing of excusable neglect, the

district court may extend the time for filing the notice of L/

appeal by any party for a period not to exceed 30 days from the

expiration of the time otherwise prescribed by this subdivision."

The court in Selph held that the appellate court was without

jurisdiction because the notice of appeal was not filed within

that time. 0i

In another case -- Matter of Orbitec Corp., 520 F.2d 358 (2d 7

Cir. 1975) -- Judge Friendly indicated that an appellant could

file a notice of appeal together with the motion for an extension 7
of time so that, if the court later grants the extension, the

notice would already have been filed within the 30-day period

under FRAP 4(a). The court rejected the appellant's argument

that she was prohibited from filing an untimely notice of appeal

until the court actually grants the extension. Applying that H
reasoning to the facts in Mouradick, one could argue that the

appellant in that case could have (and should have) preserved his

right to appeal by filing the notice of appeal together with the

motion for the extension. The court in Orbitec also held that

the motion for an extension of time to file a notice of appeal is 7
not, in and of itself, a notice of appeal.

FRAP 4(a) was amended in 1979 to provide that, if a motion fl
4 r

L



L to extend is filed within the permissible 30-day extension

F period, the extension granted by the court shall not "exceed 30

days past such prescribed time or 10 days from the date of entry

L of the order granting the motion. whichever occurs later." FRAP

4(a)(5). The Committee Note to the 1979 amendments explained

the reason for this change:

"A literal reading of this provision would require
L that the extension be ordered and the notice of appeal

filed within the 30 day period, but despite the surface
clarity of the rule, it has produced considerable

- confusion. See the discussion by Judge Friendly in In
L re Orbitek .... See The proposed amendment would make it

clear that a motion to extend the time must be filed no
later than 30 days after the expiration of the original
appeal time, and that if the motion is timely filed the
district court may act upon the motion at a later date,
and may extend the time not in excess of 10 days

t ~~~~measured from the date on which the order granting the
motion is entered."

L The Ninth Circuit in Mouradick concluded that "[b]ecause

Bankruptcy Rule 8002(c) contains no savings provision like the

one found in Rule 4(a)(5), a notice of appeal from a bankruptcy

court decision must necessarily be filed within 20 days from the

L expiration of the time prescribed by Rule 8002. Consequently,

the BAP correctly determined Anderson's appeals were untimely,

since the bankruptcy court could not extend the time for Anderson

L to file his notices of appeal until November 8, 1991."

Issue for the Committee

The question for the Committee is whether Rule 8002(c)
L

should be amended in a manner that is similar to the 1979

amendment to FRAP 4(a)(5). That is, if a timely motion for an

J ~~~~~~~~~~~~5
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extension of time is filed -- but the court grants the motion

after the permissible extension period -- should the rule permit

the party to file a notice of appeal within 10 days (or some

other period) after entry of the order granting the motion to

extend? This amendment would prevent the party making a timely

motion for an extension from losing the right to appeal only

because the court took too long to decide the motion and enter an

extension order, or because the party failed to file a notice of

appeal when the motion for the extension was filed.

It is important to note, however, that under Rule 8002(c)

there are two types of extensions of time for filing a notice of

appeal in a bankruptcy case - whereas there is only one type in

other cases.

(1) If a party files a motion for an extension within

the original time for filing the notice of appeal (i.e.,

within 10 days after entry of the judgment in most L

situations), the court may extend the time without finding

excusable neglect regardless of the nature of the order

being appealed. 7
(2) However, because certainty of finality is so

important with respect to certain kinds of orders, Rule L
8002(c) provides that if the motion for an extension is

filed within 20 days after the expiration of the original a!

time period, it may be granted only if the court finds o

"excusable neglect" and the judgment appealed from does not

authorize the sale of any property or the obtaining of

6

Kn



credit or the incurring of debt under S 364 of the Code, or

is not a judgment or order approving a disclosure statement,

confirming a plan, dismissing a case, or converting the case

to a case under another chapter of the Code.

It may appear that any amendment to Rule 8002(c) that could

result in a long period in which there is uncertainty regarding

the finality of the order (caused by the court's delay in

deciding a timely motion) would destroy the early finality that

it built into the current rule. However, I believe that the

current rule, even as interpreted in Mouradick, has the same

uncertainty. Today, a party could make a timely motion for an

extension of the tine to appeal (even if the order is an order

confirming a plan, approving a sale of property, or one of the

other kinds of orders receiving special treatment under Rule

8002(c)), file a notice of appeal together with the motion, and

wait for the court to rule on the motion. Even if the motion is

granted six months later, since the party filed the notice of

appeal within 20 days after expiration of the prescribed time to

appeal, a literal application of Rule 8002(c) leads to the

conclusion that the appeal is timely filed.

Alternative Amendments

The alternatives available to the Committee include the

following:

(1) Provide for early finality by requiring that the order

granting an extension of time be entered within the 20-day

period. Perhaps the Committee will decide that the need for



early finality is so important in bankruptcy cases that the

result in Mouradick, although harsh, is the right one. If the

court delays action on a motion to extend the time, perhaps it

makes sense to treat the motion as automatically denied if the

court fails to act within the 20-day period.

However, if the Committee wants this result, Rule 8002(c) K

should be amended to provide that the order extending the time

must be entered within the 20-day period -- whether or not a

notice of appeal has been filed within the 20-day period. If the

Committee prefers this alternative, it should consider the

following amendments:

Rule 8002. Time for Filing Notice of Appeal

* * * * 7e
1 (c) EXTENSION OF TIME FOR APPEAL. The bankruptcy

F7
2 judge may extend the time for filing the notice of appeal by

3 any party for a period not to exceed 20 days from the

4 expiration of the time otherwise prescribed by this rule. A

5 request to extend the time for filing a notice of appeal L
6 must be made by written motion and must be filed before the

7 time for filing a notice of appeal has expired, except that

8 such a motion filed request made no more than 20 days after

9 the expiration of the time for filing a notice of appeal may

10 be granted upon a showing of excusable neglect if the 7
11 judgment or order appealed from does not authorize the sale

12 of any property or the obtaining of credit or the incurring L

8
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13 of debt under S 364 of the Code, or is not a judgment or

L 14 order approving a disclosure statement, confirming a plan,

15 dismissing a case, or converting the case to a case under

L 16 another chapter of the Code. An order extending the time

f-17 for filing a notice of appeal is void if it is not entered
L

18 within 20 days from the expiration of the time otherwise

19 prescribed by this rule.

COMMITTEE NOTE

L 1 Subdivision Cc) is amended to provide that a
2 request for an extension of time to file a notice of
3 appeal must be filed within the applicable time period.L 4 This amendment will avoid uncertainty as to whether the
5 mailing of a motion or an oral request in court is
6 sufficient to request an extension of time, and will
7 enable the court and the parties in interest to

L 8 determine solely from the court records whether a
9 timely request for an extension has been made.

L 10 In the interest of providing greater and earlier
11 certainty regarding the finality of orders, subdivision
12 (c) is amended further to require that a court order

L 13 extending the time for filing a notice of appeal must
14 be entered no later than 20 days after the expiration
15 of the time to file the notice of appeal otherwise
16 prescribed by this rule.

L (2) Protect the appellant who files a timely motion by

Dermitting the filing of a notice of appeal within a specified

L time after entry of the order extending the time to appeal --

even if the court grants the extension after the 20-day period.

This approach, which is consistent with the Appellate Rules,

3 protects the party from the court's delay in ruling on the motion

for the extension. In addition, since a timely motion must be

r filed, any party checking the court records should be able to

determine whether the time for appeal might still be extended

3 9



because of a timely motion. This approach would eliminate the

harshness of the result in Mouradick. If the Committee prefers I

this approach, the following amendments should be considered:

Rule 8002. Time for Filing Notice of Appeal

* * * *J

1 (c) EXTENSION OF TIME FOR APPEAL. The bankruptcy l

2 judge may extend the time for filing the notice of appeal by F
3 any party for a period not to emexed 20 days from the

4 expiration of the time otherwise prescribed by this rule. A

5 request to extend the time for filing a notice of appeal

6 must be made by written motion and must be filed before the -
7 time for filing a notice of appeal has expired, except that 7

8 such a motion filed request made no more than 20 days after J

9 the expiration of the time for filing a notice of appeal may K
10 be granted upon a showing of excusable neglect if the

11 judgment or order appealed from does not authorize the sale

12 of any property or the obtaining of credit or the incurring

13 of debt under S 364 of the Code, or is not a judgment or K
14 order approving a disclosure statement, confirming a plan, K

)
15 dismissing a case, or converting the case to a case under

16 another chapter of the Code. An extension of time for

17 filing a notice of appeal must not exceed 20 days from the

18 expiration of the time for filing a notice of appeal

19 otherwise prescribed by this rule or r101 days from the date

20 of entry of the order granting the motion, whichever is

21 later. 5

10 l
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l COMMITTEE NOTE

1 Subdivision (c) is amended to provide that aC 2 request for an extension of time to file a notice ofL 3 appeal must be filed within the applicable time period.4 This amendment will avoid uncertainty as to whether the5 mailing of a motion or an oral request in court is6 sufficient to request an extension of time,'and will7 enable the court and the parties in interest to8 determine solely from the court records whether a9 timely request for an extension has been made.

10 The amendments also give the court discretion to11 permit a party to file a notice of appeal more than 20112 days after expiration of the time to appeal otherwise13 prescribed, but only if the motion was timely filed and14 the notice of appeal is filed within a period not15 exceeding [10] days after entry of the order extending16 the time. This amendment is designed to overrule In re-17 Mouradick, 13 F.3d 326 (9th Cir. 1994), where the court18 held that a notice of appeal filed within the 3-day>19 period expressly'prescribed by an order granting a20 timely motion for an extension of time did not conferr'21 jurisdiction on the appellate court because the notice22 of appeal was not filed'within the 20-day period23 specified in subdivision (c).

(3) Protect the appellant who files a timely motion by

lpermittinpc the filing of a notice of appeal within a specified

time after entry of the order (as in alternative (2) above), but
require that the court act within a specified time after the

timely motion. If the Advisory Committee is concerned that
L alternative (2) may result in courts taking too long to rule on
L motions for extensions, and that this delay would conflict withL

the need for early certainty regarding bankruptcy court orders,
L there is another alternative. In addition to the amendment

proposed in alternative (2) above, the rule could'require the

court to act on the motion within a certain time after the 20-day
period.

L
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For example, if the rule provides that (a) the motion must

be filed within the 20-day period, (b) the court must grant the H

motion within 10 days after the 20-day period expires, and (c)

the party must file a notice of appeal not later than 10 days

after entry of the court order, this would reduce the harshness

of the Mouradick result while also assuring early finality of

orders.

If the Committee prefers this approach, it should consider

the following amendments: F

Rule 8002. Time for Filing Notice of Appeal L

* * * *

1 (c) EXTENSION OF TIME FOR APPEAL. The bankruptcy

2 judge may extend the time for filing the notice of appeal by

3 any party for A period net to exceed 20 days from the

4 expiration of the time etherwise prescribed by this rulc. A

5 request to extend the time for filing a notice of appeal 7

6 must be made by written motion and must be filed before the L

7 time for filing a notice of appeal has expired, except that

8 such a motion filed request made no more than 20 days after

9 the expiration of the time for filing a notice of appeal may F
10 be granted upon a showing of excusable neglect if the

11 judgment or order appealed from does not authorize the sale

12 of any property or the obtaining of credit or the incurring 7
13 of debt under S 364 of the Code, or is not a judgment or

14 order approving a disclosure statement, confirming a plan,

12



15 dismissing a case, or converting the case to a case under

16 another chapter of the Code. An extension of time for

r 17 filinQ a notice of appeal must not exceed 20 days from the

18 expiration of the time for filing a notice of appeal

L 19 otherwise prescribed by this rule or [lo] days from the date

20 of entry of the order granting the motion. whichever is

21 later. An order extending the time for filing a notice of

22 appeal is void if it is not entered within 30 days from the

23 expiration of the time for filing a notice of appeal

24 otherwise prescribed by this rule.

COMMITTEE NOTE

L 1 Subdivision (c) is amended to provide that a
2 request for an extension of time to file a notice of
3 appeal must be filed within the applicable time period.
4 This amendment will avoid uncertainty as to whether the
5 mailing of a motion or an oral request in court is
6 sufficient to request an extension of time, and will
7 enable the court and the parties in interest to
8 determine solely from the court records whether a
9 timely request for an extension has been made.

10 The amendments also give the court discretion to
11 permit a party to file a notice of appeal more than 20
12 days after expiration of the time to appeal otherwiser 13 prescribed, but only if (1) the motion for an extension
14 of time is timely filed, (2) the notice of appeal is
15 filed within a period not exceeding [10] days after

r 16 entry of the order extending the time, and (3) the
L 17 order extending the time is entered no later than 30

18 days after the original time to appeal has expired.

13
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Robert Clive Jones, Chief Judge, Lawrence Kimble, MacMichael & Upton, Fresno, CA,

Ollason and Elizabeth L. Perris, JJ., dis- for appellee-debtor Kalashian.

missed for lack of jurisdiction, and appeal

was taken. The Court of Appeals, Hatfield, Appeal from the Ninth Circuit Bankruptcy

District Judge, sitting by designation, held Appellate Panel.

that notice of appeal filed more than 30 days

after entry of order disallowing claims was Before KOZINSKI and O'SCANNLAIN,

untimely. Circuit Judges; HATFIELD,' District

Affirmed. Judge.

HATFIELD, District Judge:*

1. Bankruptcy e3774.1 W. Bartley Anderson appeals from the

Untimely filing of notice of appeal de- Bankruptcy Appellate Panel's (YAP") order

prives appellate court of jurisdiction to re- dismissing his appeals from the bankruptcy

view bankruptcy court's order. Fed.Rules court for lack of jurisdiction. The BAP held

Bankr.Proc.Rule 8002, 11 U.S.C.A. Anderson's notices of appeal, were not filed

within the thirty day period provided by Rule
2. Bankruptcy t3775 8002(c), Fed.R.Bankr.P. We affirm. C

Notice of appeal filed more than 30 days BACK OUND L
after entry of order denying administrative KGR

claims was untimely, even though bankruptcy On August 21, 1991, the bankruptcy court

court had granted creditor's request for ex- issued a final order disallowing Anderson's E
tension of time to appeal; bankruptcy court administrative claims against the debtors' i,

was not free to extend time for filing notice bankruptcy estates.' On September 18,

*The Honorable Paul G. Hatfield, Chief United 1. It is beyond dispute that the bankruptcy court

States tAtrict Judge for the District of Montana, clerk did not send the notice of entry of the

sitting by designation. bankruptcy court's order as required by Bank.R.
9022(a). Rather, counsel for the creditor's corn-
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1991, Anderson moved the bankruptcy court, Pursuant to Bankruptcy Rule 8002(a),2

pursuant to Rule 8002(c), to extend the time Anderson's notices of appeal were due on or
for filing notices of appeal. The bankruptcy before August 31, 1991-ten dAys from the

court eventually entered an order on Novem- date the bankruptcy court denied his admin-
ber 5, 1991, granting Anderson until Novem- istrative claims. However, under Bankrupt-

ber 8, 1991, within which to file the notices. cy Rule 8002(c), a motion to extend the time

Anderson filed notices of appeal on Novem- for filing a notice of appeal made no more

ber 7, 1991. than twenty days after the expiration of the

On March 27, 1992, the BAP entered a ten day period may be granted upon a show-

conditional order of dismissal, raising, sua in of ecab neglect. In re Matine, 9
B.R. 578, 579 (9th Cir. BAP 1989), affirmed

8ponte, a jurisdictional question oncapperni by, Martinez v. Peelle Financial Corp., 919
the timeliness of the notices of appeal. On F2 4 9hCr19) akutyRl
May 13, 1992, Anderson filed a motion re-
questing the BAP afford him relief under the ( pr es:
"unique circumstances" doctrine. (c) Extension of time for appeal. The

bankruptcy judge may extend the time for
On May 19, 1992, the BAP entered a final filing the notice of appeal by any party for

order dismissing the appeals for lack of juris- a period not to exceed 20 days from the
diction. The BAP determined Bankruptcy expiration of the time otherwise prescribed
Rule 8002(c), on its face, limits the period of by this rule. A request to extend the time
time a bankruptcy court may extend the for filing a notice of appeal must be made
deadline for filing a notice of appeal. The before the time for filing a notice of appeal
order did not address Anderson's requests has expired, except that a request made no

for relief under the "unique circumstances" more than 20 days after the expiration of
doctrine. the time for filing a notice of appeal may

DISCUSSION be granted upon a showing of excusable i
^ ~~~~~~~~~~~~neglect ......'4lit

I On September 18, 1991, Anderson moved

El] The provisions of Bankruptcy Rule the bankruptcy court, pursuant to Rule

are jurisdictional; the untimely filing of 8002(c), to extend the time for filing the
8002 are ofiappeal; the appellng notices of appeal due to excusable neglect. ,
a notice of appeal deprives the appellate Adro' oinwsmd ihn"0dy
court of jurisdiction to review the bankruptcy After t eition of the tim fin g a
court's order. Matter of Mullis, 79 B.R. 26, after the expiration of the time for filing a

27 (D.Nev,1987), citing, In re Souza, 795 notice of appeal [August 31, 1991]" and, as a

F.2d 855, 857 (9th Cir.1986); Matter of Ram_ result, was timely filed. The bankruptcy
sexy 612 F.2d 1220, 1222 (9th Cir.1980). court concluded Anderson had established

This rigid enforcement is justified by the "excusable neglect" and, on November 5,
"peculiar demands of a bankruptcy proceed- 1991, extended the time for filing the notices

mng, primarily the need for expedient admin- of appeal to November 8,1991-seventy-nine
Oistration of the Bankruptcy estate aided by days after the bankruptcy court's initial or-

Certain finality of orders issued by the Court er jIf
in the course of administration." In re Nu- [2] Bankruptcy Rule 8002(c), however,
corp Ene)rgy, Inc., 812 F.2d 582, 584 (9th limits the period of time a bankruptcy court
'Cir.1987), quoting, Matter of Thomas, 67 may extend the deadline for filing a notice of
BR. 61, 62 (Bankr.M.D.Fla.1986). appeal. Rule 8002(c) prohibits an extension

mittee mailed the notice, which Anderson re- 2. Rule 8002(a) provides: I 1t
ceived on August 29, 1991. It is also undisputed
that the notice erroneously reported that the ap- Ten day period. The notice of appeal shall be

pealable order had been entered on August 19 filed with the clerk within 10 days of the date

1991. Consequently, when Anderson received of the entry of the judgment, order, or decree

the notice it appeared, on its face, that the last appealed from. i
day to file a notice of appeal was August 29,
-191, rather, than August 31, 1991.
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that exceeds "20 days from the expiration of within the 30-day extension period permitted

the time otherwise prescribed by this rule." by Rule 4(a) but was not granted until after

Rule 8002(c), Fed.R.Bankr.P. The "time the expiration of the extension period. This

otherwise prescribed" by Rule 8002(c) is (1) court raised, sua sponte, the issue of jurisdic-

the ten day period established in Rule tion and dismissed the appeal, finding the

8002(a); or (2) ten days from the date of language of Rule 4(a) was not ambiguous

disposition of certain motions, as set forth in and, as a result, the notice of appeal "should

Bankruptcy Rule 8002(b).3 have been filed within 30 days of the entry of

judgment or within 60 days of entry of judg-

1 Consequently, even though the bank- ment if the court granted an extension of

ruptcy court granted Anderson's request for time within the terms of Rule 4(a)." 593

an extension, the notices of appeal had to F.2d at 882. The court further rejected the

have been filed no later than thirty days argument that the motion for extension of

after entry of the order denying the adminis- time be construed as a notice of appeal. 593

trative claims. See, In re Martinez, supra, F.2d at 883

97 B.R. at 579, citing, Bankruptcy Rule * i

8002(c). See also, Martin v. Bay State Mill- Rule 4(a) was amended in 1979 to permit a

ing Co., 151 B.R. 154, 156 (N.D.I11.1993), district court to rule on a timely filed exten-

citing, Collier on Bankruptcy, ¶ 8002.07 sion request after the extension period has

(15th Ed.) ("[tWhe wording of Rule 8002(c) expired. If the extension period has expired,

makes it clear that once 30 days have expired the court is now authorized to grant a ten

from the entry of the order, no appeal may day extension period from the date the re-

ever be taken, even upon a showing of excus- quest is granted.

able neglect."). The bankruptcy courts de- The district court, upon a showing of ex-

lay in ruling on Anderson's timely motion for cusable neglect or good cause, may extend

an extension does not prompt a different the time for filing a notice of appeal upon

result. The bankruptcy court was not free to motion filed not later than 30 days after

extend the time for filing a notice of appeal the expiration of the time prescribed by

beyond September 21, 1991-twenty days this Rule 4(a).

from the expiration of the ten day period No such extension shall exceed 30 days

established in Rule 8002(a). past such prescribed time or ten days from

Support for this admittedly harsh result is the date of entry of the order granting the

found in the cases interpreting Fed.R.App.P. motion, whichever occurs later.

4(a)(5), the analog to Rule 8002(c). This Fed.R.App.P. 4(a)(5) (emphasis added).

court, in Selph v. Council of Los Angeles, 593 Rule 4(a)(5), as amended, would abrogate

F.2d 881 (9th Cir.1979), held the provisions of the court's ultimate decision in Selph. Ne-

Rule 4(a), Fed.R.App.P.4 , "are mandatory vertheless, the rationale employed by the

and jurisdictional" and, consequently, the court remains instructive, given the fact

"district court had no authority to grant an Bankruptcy Rule 8002 is taken diiectly from

extension of time beyond the provisions- of Fed.RApp.P. 4. Because Bankruptcy Rule

that rule." 593 F.2d at 882 (citations omit- 8002(c) contains no savings provision like the

ted). In Selph, a motion for extension of one found in Rule 4(a)(5), a notice of appeal

time for filing a notice of appeal was filed from a bankruptcy court decision must neces-

3. Bankruptcy Rule 8002(b) provides: other such motion. A notice of appeal filed

before the disposition of any of the above mo-

Effect of motion on time for appeal. If a tions shall have no effect; a new notice of

timely motion is filed by any party: (1) under appeal must be filed.

Rule 7052(b) to amend or make additional F)
findings of fact, whether or not an alteration of 4. Rule 4(a), Fed.R.App.P., provided:

the judgment would be required if the motion

is granted; (2) under Rule 9023 to alter or Upon a showing of excusable neglect, the dis-

amend the judgment; or (3) under Rule 9023 trict court may extend the time for filing the fl

for a nA trial, the time for appeal for all notice of appeal by any party for a period not L

parties shall run from the entry of the order to exceed 30 days from the expiration of time

denying a new trial or granting or denying any otherwise prescribed....

I 'lrt'
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.arily be filed within 20 days from the expira- ing upon this court's decision in California v.
tion of the time prescribed by Rule 8002. Tahoe Regional Planning Agency, 766 F.2d
Qonsequently, the BAP correctly determined 1316 (9th Cir.1985), Anderjon asserts he was
Anderson's appeals were untimely, since the entitled to rely on the bankruptcy court's
'bankruptcy court could not extend the time incorrect notice. In Tahoe Regional Plan-
for Anderson to file his notices of appeal until ning, the appellant delayed filing its notice of
November 8, 1991. appeal for thirty-seven days after the district

court orally denied its motion for modifica-
II tion of a preliminary injunction, anticipating

ha Anderson asserts the BAP erred in failing the court would enter a final written order.
,to afford him relief under the "unique cir- This court applied the unique circumstances
cunmstances" doctrine.5 The Supreme Court doctrine and heard the appellant's otherwise
articulated the unique circumstances doctrine untimely appeal. 766 F.2d at 1318.
in three per curiam decisions, see, Wolfsohn I
-t. Hankin, 376 U.S. 203, 84 S.Ct. 699, 11 In the istant action, the notice Anders
L Ed.2d 636 (1964); Thompson v. INS, 375 received apprised him that the ten day peri-
US 384, 84 S.Ct. 397, 11 L.Ed.2d 404 (1964); od of Bankruptcy Rule 8002(a) had expired.
Harrms Truck Lines v. Cherry Meat Packers, Consequently, there was no affirmative as-
HrInc.,s371 TU.S. Lines v. Cherry M t Pker, surance by the bankruptcy court that

Th,371 U.S. 215, 83 S.Ct. 283, 9 L.Ed.2d Anderson's appeal would be timely. Rather, 1
261 (1962), and recently revisited it in Oster-
neck v. Ernst & Whinney, 489 U.S. 169, 109 the notice effectively advised Anderson that
S.Ct. 987, 103 L.Ed.2d 146 (1989). In re he would need to seek an extension of time
Slimick, 928 F.2d 304, 309 (9th Cir.1990). for filing a notice of appeal, pursuant to Rule
Under the doctrine of unique circumstances, 8002(c), due to excusable neglect. Accord-
an appellate court may consider an untimely ingly, the unique circumstances doctrine af-

appeal where "a court has affirmatively as- fords Anderson no relief.
isured a party that its appeal will be timely." CONCLUSION .ii
Mt. Graham Red Squirrel v. Madigan, 954
F.2d 1441, 1462 (9th Cir.1992), quoting, Slim- The BAP correctly determined Anderson's

" ick supra, 928 F.2d at 310. See also, Oster- appeals were technically untimely and that
neck, supra, 489 U.S. at 179, 109 S.Ct. at 993 no unique circumstances warranted their al-
.(unique circumstances exist "only where a lowance. Accordingly, the BAP's orders dis- ,
party has performed an act which, if properly missing Anderson's appeals are AF-
'done, would postpone the deadline for filing FIRMED.
hs appeal and has received specific assur-
ance by a judicial officer that this act has

been properly done").

l In the instant action, Anderson contends -
l lt had he received a Notice of Entry of 3 '

E Judgment that accurately reported the date ..

idf entry of the bankruptcy court's order, his
-fiotices of appeal would have been filed with-
in the ten day period of Rule 8002(a). Rely-

5. Recent Supreme Court decisions have cast its continuing vitality. See, e.g., Pinion v. Dow
doubt upon the viability of the unique circum- Chemical, 928 F.2d 1522, 1529 (I1th Cir.), cert.

-- stances doctrine. Four Justices rejected the doc- denied, - U.S. - , 112 S.Ct. 438, 116 L.Ed.2d
trm- e in a dissent. See Houston v. Lack. 487 U.S. 457 (1991), and cases cited therein, Varhol v.
266, 282, 108 S.Ct. 2379, 2388, 101 L.Ed.2d 245 National R.R. Passenger Corp., 909 F.2d 1557.
(1988) (Scalia, J., joined by Rehnquist, Ch.J., and 1562 (7th Cir.1990). Nevertheless, because the
O'Connor and Kennedy, JJ., dissenting) ("Our Court refrained from repudiating the doctrine in

late cass .. effctivly rpudite te Haris Osterneck and, to date, has not otherwise explicit-
Tn;:. Dock Lines approach, affirming that the timely ly overruled it, we are bound by our case law to

ifiling of a notice of appeal is mandatory and aplit
,. nsdictional"). Other courts have questioned apply it.
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K
grant an extension of time after expiration of the 30-day period

following the conclusion of the meeting of creditors, even if the

trustee files a timely motion to extend the time within the 30-

day period. The court wrote:

"The Rules are quite clear on their face, we believe,
that a bankruptcy court can extend the period for
objections to exemptions only by acting within the
original time period.... There simply is no room in the
wording for construing Rule 4003(b) ... to permit
granting an extension of time to file objections
outside the original thirty-day time limit. We

L recognize that this may cause problems for many
bankruptcy courts with crowded dockets or when the
motion has been filed, as here, on the last day. But
that is a matter for the drafters of the bankruptcy

L rules, who appear to have thought that precise time
limitations were important in the situation presented
here." 912 F.2d at 1257.

In In re Williams, 124 BR 864 (Bankr., N.D. Fla. 1991), the

L bankruptcy court expressly rejected the holding in Brayshaw and

held that the court may grant the extension of time after the 30-

K day period expires, provided that the trustee filed the motion

E seeking the extension within the 30-day period. In reaching this

result, the court focused on a similar provision in S 365(d)(4)

K of the Code that requires the trustee to assume or reject a lease

of nonresidential property within 60 days after the order for

L relief "or within such additional time as the court, for cause,

r within such 60-day period, fixes." Although S 365(d)(4) also

appears to require that the court grant the motion within the

r specified time period, the court in Williams correctly pointed

out that a number of courts have construed that language to

permit the court to rule on a motion for an extension after the

60-day period expires, so long as the motion was filed within the

3

K



60-day period. See, e.g., In re Southwest Aircraft Services.

Inc., 831 F2d 848 (9th. 1987), ("[A] rule that forfeits a party's

rights, benefits, privileges or opportunities simply because a

court fails to act within a particular time period would be quite 7
LJ

extraordinary. We think that Congress would not adopt any such

rule without clearly indicating in the legislative history its L

intention to do so and explaining its reasons."); In re Unit

Portions of Del.. Inc., 53 BR 83 (Bankr. E.D.N.Y. 1985) ("The U

scheduling of the hearing was neither the responsibility of, nor

in the control of, the debtor. It would be unjust to deny the

debtor its request for relief due to the court scheduling of the LJ

hearing after the expiration of the 60 day period"). C

The court in Williams also noted that a majority of circuit V

courts have held that a former version of Federal Rule of 7
Li

Criminal Procedure 35 -- which explicitly gave district courts

120 days within which to act in order to reduce a sentence -- 7
could be applied so that the court could act on a timely motion'

within a reasonable time after expiration of the 120 days. L

See, e.g., U.S. v. Mendoza, 581 F.2d 89, 90 (5th Cir. 1978) ("For

any number of reasons it may be impossible or impractical for a

judge to act promptly upon a motion for reduction of sentence 7

filed with the court long before the expiration of the 120 day

period."). L,

After considering the case law applying S 365(d)(4) and

former F.R.Crim.P. 35, the bankruptcy court in Williams

concluded:

4



L "Likewise, an interpretation that BR 4003(b)
requires the bankruptcy court to act before the 30th
day after the meeting of creditors would be impractical

L; and could lead to numerous unnecessary filings of
motions for extensions of time. Rather than being
pressured for a quicker and less thorough examination
of the debtors claimed exemptions, trustees will merely
file a request for an extension of time the day after
the meeting of creditors to avoid the risk of a heavily
burdened court not ruling on their otherwise timely
filed motions. Accordingly, we find that the court has
the jurisdiction to grant the trustee's motion for an

I extension of time to file objections to exemptions."

124 BR at 866.

The difference of opinion regarding the court's power to

grant an extension after expiration of the 30-day period is also

K reflected in the treatises. Collier on Bankruptcy (15th ed.),

at vol. 8, 1 4003.04, page 4003-10, reading the rule literally,

states that "[t]he time period for filing objections to

L exemptions may be extended only by the court and only if the

extension is granted within the original time period." In

K contrast, Norton, Bankruptcy Law & Practice 2d, vol. 9, at page

275, states that "[t]he thirty-day deadline specified in

subdivision (b) for filing objections to exemptions may be

extended by the court provided that a request for further time is

filed within the original thirty-day period."

L The Advisory Committee should consider whether Rule 4003(b)

should:

(1) prohibit the court from extending the 30-day period

unless the order extending it is actually granted

within the 30-day period,

L (2) permit the court to order an extension of time after

L 5

L,



expiration of the 30-day period if a motion for an LJ

extension is filed within the 30-day period, or

(3) require a timely motion within the 30-day period and

also require the court to enter an extension order

before the later of (a) the expiration of the 30-day E

time period or (b) a, specified time period after the L

motion is filed. C

The First Alternative

A justification for the strict rule prohibiting the court

from granting an extension of time after the initial 30-day

period is to further the "fresh start" policy by avoid the delay Li

and uncertainty regarding the property that the debtor may keep. 7
Thirty days after the conclusion of the meeting of creditors is

ample time to determine whether an objection should be filed. If

a motion for an extension is filed on the 29th day after the

meeting of creditors, and the court could delay the hearing and L!

decision on the motion for a substantial period of time (perhaps

a month or two), this could leave the individual debtor in the

position of not knowing whether certain property (tools of the V
trade, household goods, an automobile; etc.) will be protected

from the bankruptcy process. As the Supreme Court said in n

Taylor, when referring to Rule 4003(b), "[d]eadlines may lead to

unwelcome results, but they prompt parties to act and they

produce finality." 112 S.Ct. at 1648.

If the Committee prefers to prohibit the court from granting

an extension after expiration of the 30-day period, which is -

6

X,



consistent with the literal language of the rule now and the

l Tenth Circuit's holding in Brayshaw, I think that an amendment to

Rule 4003(b) should not be necessary. However, if the Committee

would like to avoid such decisions as the one in the Williams

case, the rule could be amended as follows for further

clarification:

L 1 (b) OBJECTIONS TO CLAIM OF EXEMPTIONS. The

2 trustee or any creditor may file objections to the list

L 3 of property claimed as exempt within 30 days after the

, 4 conclusion of the meeting of creditors held pursuant to

5 Rule 2003(a) or the filing of any amendment to the list

6 unless a motion for an extension of time is filed and

7 an order granting the extension i-s entered before the

L 8 expiration of such time period, within such time

C 9 period, further time is granted by the court. Copies

10 of the objections shall be delivered or mailed to the

7 11 trustee and to the person filing the list and the
L

12 attorney for such person.

LS(, COMMITTEE NOTE

1 Subdivision (b) is amended to clarify that a court
L 2 may not grant an extension of time for filing
3 objections to the list of exemptions after the
4 expiration of the 30-day period following the
5 conclusion of the meeting of creditors or the filing of
-6 an amendment to the list, even if a timely motion
7 requesting an extension has been filed. Both the

f 8 filing of the motion requesting the extension and the
9 entry of the order granting the motion must be

10 completed within the initial time period for filing an
r 11 objection.

L ?



The Second Alternative 1
The Committee may be persuaded, however, that the rule

should not penalize the trustee or creditors merely because the

court is unable to act fast enough with respect to a timely

motion for an extension of time.

If the Committee prefers to amend the rule to permit the

court to grant a timely motion for an extension, even if the

order is entered after the initial 30-day period, the followingl

amendment should be considered: CI

1 (b) OBJECTIONS TO CLAIM OF EXEMPTIONS. The

2 trustee or any creditor may file objections to the list L

3 of property claimed as exempt within 30 days after the

4 conclusion of the meeting of creditors held pursuant to

5 Rule 2003(a) or the filing of any amendment to the list 7
6 unless, on motion filed within such period, further

7 time is granted by the court. Copies of the objections l

8 shall be delivered or mailed to the trustee and to the

9 person filing the list and the attorney for such

10 person. L

COMMITTEE NOTE

1 Subdivision (b) is amended to permit the court to L
2 grant an extension of time to object to the list of
3 exemptions after expiration of the 30-day time period
4 for filing objections, provided that a motion for an LJ

5 extension of time is filed within the 30-day period.
6 This amendment is intended to overrule In re Brayshaw,
7 912 F.2d 1255 (1oth Cir. 1990), where the court of
8 appeals held that, after the expiration of the 30-day
9 period for filing objections under Rule 4003(b), a

10 bankruptcy court did not have the power to extend the
11 time for filing objections even though a timely motion

8 7
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12 for an extension of time had been filed.

The Third Alternative

A third approach, which is one that I think makes sense, is

to amend the rule to permit the court to grant the extension

Ad within a specified period after the expiration of the 30-day

period, provided that a timely motion has been filed within the

30-day period. Consider the following amendment:

1 (b) OBJECTIONS TO CLAIM OF EXEMPTIONS. The

L 2 trustee or any creditor may file objections to the list

r 3 of property claimed as exempt within 30 days after the

4 conclusion of the meeting of creditors held pursuant to

5 Rule 2003(a) or the filing of any amendment to the list

6 unless a motion for further time is filed within such

7 7 period and. before the expiration of such period or

r 8 within 10 days after the filing of the motion.

L 9 whichever is later, an order is entered extending the

I 10 time for filina objections to the list, 'ithin such

11 period, further time is granted by the court. Copies

L 12 of the objections shall be delivered or mailed to the

13 trustee and to the person filing the list and the

14 attorney for such person.

715 COMMITTEE NOTE

16 Subdivision (b) is amended to permit the court to
r 17 grant an extension of time to object to the list of
L 18 exemptions after expiration of the 30-day time period

19 for filing objections, provided that a motion for an
20 extension of time is filed within the 30-day period and

9

r



21 the order extending the time is entered either within
22 the 30-day period or within 10 days after the filing of
23 the motion.

LJo
24 This amendment is intended to reduce the harshness
25 of the holding in In re Bravshaw, 912 F.2d 1255 (10th
26 Cir. 1990), where the court of appeals held that, after K
27 the expiration of the 30-day period for filing U
28 objections under Rule 4003(b), a bankruptcy court did
29 not have the power to extend the time for filing
30 objections even though a timely motion foran extension EJ
31 of time had been filed. This amendment will assure the
32 party seeking the extension of time that the court will
33 have at least ten days to act on a motion filed within
34 the 30-day period for filing objections.

I'
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AGENDA VII
New York, New York
September 22-23, 1994

K TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES

K FROM: ALAN N. RESNICK, REPORTER

RE: BANKRUPTCY RULE 3021

DATE: JUNE 18, 1994

L Rule 3021, which governs distributions under a plan,

provides as follows:

"After confirmation of a plan, distribution shall
be made to creditors whose claims have been allowed, to
holders of stock, bonds, debentures, notes, and other
securities of record at the time of commencement of
distribution whose claims or equity security interests
have not been disallowed and to indenture trustees who
have filed claims pursuant to Rule 3003(c)(5) and which
have been allowed."

At Ken Klee's suggestion, the Advisory Committee voted at

its February 1994 meeting to request publication of the following

proposed amendment to Rule 3021:

K Rule 3021. Distribution Under Plan

1 After confirmation of a plan, distribution shall be

2 made to creditors whose claims have been allowed, to holders

3 of stock, bonds, debentures, notes, and other securities of

L 4 record at the time of cmmezneement of distribution whose

5 claims or equity security interests have not been disallowed

6 and to indenture trustees who have filed claims pursuant to

7 Rule 3003(c)(5) and which have been allowed. For the

8 purpose of this subdivision, except as otherwise provided in

K9 the plan or the order confirming the plan. holders of

°10 securities of record are the holders of record at the time

~11 of commencement of distribution.



L!

COMMITTEE NOTE

This rule is amended to provide flexibility in fixing 7i
the record date for the purpose of making distributions to K
holders of securities of record. In a large case, it may be
impractical for the debtor to determine the holders of
record with respect to publicly held securities and also to K
make distributions to those holders at the same time. Under
this amendment, the plan or the order confirming the plan
may fix a record date for distributions that is earlier than
the date on which distributions commence.

However, in preparing the text of the amendment for a report

to the Standing Committee, I noticed apparent inconsistencies and

other possible problems that may warrant further modifications to [
the rule. I discussed my observations with Ken Klee who agreed

that there are other problems that warrant Committee review. LJ

Ken, Judge Mannes, and I were of the view that the proposed

amendments to Rule 3021 should not go forward to the Standing

Committee, but should be referred back to the Advisory Committee [
for further discussion at the September 1994 meeting.

If a timely proof of claim is filed, pursuant to section 502 [
of the Code, the claim is "deemed allowed" unless an objection to

the claim is filed. Section 1111(a) provides that a claim is L

deemed filed (and therefore is allowed in the absence of an F7
Li

objection) if it is scheduled, unless it is scheduled as

contingent, disputed, or unliquidated. Rule 3003(c)(2) and (3) 7
provides, in essence, that a creditor or equity security holder -

whose claim or interest is not scheduled, or is scheduled as L
disputed, contingent, or unliquidated, shall file a proof of [7
claim or interest within the time set by the court, and that "any

creditor who fails to do so shall not be treated as a creditor L

2 7
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with respect to such claim for the purposes of ... distribution."

Consistent with these provisions, Rule 3021 correctly provides

that a distribution under a confirmed chapter 11, 12 or 13 plan

"shall be made to creditors whose claims have been allowed."

In contrast to the provision that distribution is made to

creditors whose claims "have been allowed", Rule 3021 also

provides that distribution shall be made to "holders of stock ...

of record ... whose equity interests have not been disallowed."

Apparently, this provision permits distribution to stockholders

of record unless an affirmative act is taken to have the interest

"disallowed." This seems to create a presumption that

stockholders of record have allowed interests, unless the court

rules otherwise.

Although one could argue that there is no need for treating

stockholders and creditors differently, it does not seem to be

creating any problem to create this presumption for stockholders

and, in my view, the Rules or Code do not prohibit treating

stockholders this way. Again, Rule 3003(c)(2) provides that a

creditor who fails to file a timely claim is not treated as a

creditor for distribution or voting purposes, but there is no

similar provision for interest holders. In sum, I do not

perceive any problem with the different treatment for creditors

and stockholders under Rule 3021.

However, Rule 3021 also provides that record holders of

bonds, debentures, and notes (who are "creditors" -- not equity

interest holders) shall receive distributions if their "claims

3



... have not been disallowed." This seems inconsistent with the

first part of the rule. That is, Rule 3021 provides that (1) 7
"creditors" receive a distribution only if their claims "have

been allowed," but holders of bonds, debentures and notes (who 7
also are creditors) receive a distribution if their claims "have

not been disallowed." Why are "creditors" treated one way, while.

holders of notes are treated a different way?

There also may be an inconsistency between Rules 3021 and

3003(c)(2). In view of the fact that holders of bonds,

debentures, and notes are "creditors," is it inconsistent to

provide in Rule 3003 that they "shall not be treated as a 71
creditor" if they are not scheduled and a timely proof of claim

has not been filed, but to provide in Rule 3021 that holders of

bonds may share in a distribution so long their claims "have not 7

been disallowed." Does that mean that an unscheduled trade

creditor who misses the deadline for filing claims is 0

automatically disqualified from receiving a distribution, but an E

unscheduled note holder who fails to file a timely claim may

share in the estate so long as nobody files a motion to disallow 7
the claim?

One more problem: The rule provides for distributions to 7

stockholders and other securities of record whose "equity

security interests have not been disallowed." The term "equity L
security interests" is defined to include limited partners, but K

not general partners. See section 101(16) of the Code. Of

course, a general partner may be entitled to receive a L

4 71
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distribution if the interest has not been disallowed. I would

LIJI suggest that the broader term "interest" be used instead of

"equity security holder."

I want to add, however, that to the best of my knowledge,

these "problems" in Rule 3021 that I have observed have not

caused any real difficulties in practice. I would not consider

these amendments urgent or important. Nonetheless, if Rule 3021

is going to be changed, perhaps all glitches should be corrected

at the same time.

7 If the Committee agrees that these problems exist and are

worth correcting, it should consider the following amendments

V (which include the substance, but not the same language, of the

amendments approved at the February meeting as well as others):

Rule 3021. Distribution Under Plan

1 After confirmation of a plan, distribution shall be

2 made to creditors whose claims have been allowed, to

3 interest holders of stock, bends, debentures, notes, and

L 4 other ecuritics of record at the time of cmmeneement of

75 distribution whose elaimo or equity security whose interests

6 have not been disallowed, and to indenture trustees who have

7 7 filed claims pursuant to Rule 3003(c)(5) and whieh that have

8 been allowed. For the purpose of this rule, creditors

L 9 include holders of bonds, debentures. notes. and other debt

m1o securities, and interest holders include the holders of

L11 stock and other equity securities, of record at the time of

5

L



12 commencement of distribution unless a different time is

13 fixed by the plan or the order confirming the plan.

COMMITTEE NOTE K
This rule is amended to provide flexibility in fixing m

the record date for the purpose of making distributions to
holders of securities of record. In a large case, it may be
impractical for the debtor to determine the holders of
record with respect to publicly held securities and also to
make distributions to those holders at the same time. Under
*this amendment, the plan or the order confirming the plan
may fix a record date for distributions that is earlier than
the date on which distributions commence. L

This rule also is amended to treat holders of bonds,
debentures, notes, and other debt securities the same as any K
other creditors by providing that they shall receive a
distribution only if their claims have been allowed.
Finally, the amendments clarify that distributions are to be K
made to all interest holders -- notonly those that are
within the definition of "equity security holders" under
section 101 of the Code -- whose interests have not been
disallowed. K

H
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AGENDA VIII
New York, New York
September 22-23, 1994

TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES

FROM: ALAN N. RESNICK, REPORTER

RE: PROPOSED AMENDMENTS TO BANKRUPTCY RULES
3017 AND 3018 REGARDING THE RECORD DATE
FOR VOTING PURPOSES

DATE: JUNE 13, 1994

After a disclosure statement is approved in a chapter 9 or

chapter 11 case, Bankruptcy Rule 3017(d) requires that certain

documents (the plan, disclosure statement, ballots for voting,

etc.) be mailed to creditors and equity security holders so that

they have an opportunity to vote on the plan. The last sentence

of Rule 3017(d) provides as follows:

"For the purposes of this subdivision, creditors and
equity security holders shall include holders of stock,
bonds, debentures, notes, and other securities of
record at the date the order approving the disclosure
statement was entered."

Rule 3018(a), which governs the right to vote on the plan,

contains a similar provision:

"[A]n equity security holder or creditor whose claim is
based on a security of record shall not be entitled to
accept or reject a plan unless the equity security
holder or creditor is the holder of record of the
security on the date the order approving the disclosure
statement is entered."

Because of these two sentences, the right of a security

holder to receive vote solicitation materials and to vote on a

plan depends on whether the entity is a holder of record on the

date that the order approving the disclosure statement is

entered.

Prior to the February 1994 meeting of the Advisory

Committee, Ken Klee suggested that these provisions be amended



because "the date of entry of the order approving the disclosure !
statement is a date that is fraught with uncertainty in large

districts where docketing delays are common." Ken suggests that

"the court ought to be entitled to enter an alternative record

date such as the date the court orally approves the disclosure

statement. This will allow the preparation of lists and prompt [
solicitations without having to wait for the fortuity of entry of

the order." L
To assist the Advisory Committee, I included as item #8 in [

the agenda materials for the February meeting my memorandum dated

January 4, 1994, two alternative sets of draft amendments to

Rules 3017(d) and 3018(a). These sets of drafts are attached.

The first set (Alternative A) amends Rules 3017(d) and 3018(a) to

give the court the discretion to order that the date on which the

court announces its approval of the disclosure statement, rather

than the date of entry of the order, shall be the record date for

voting purposes. The second set of drafts (Alternative B), which C

is favored by Ken, gives the court greater flexibility in fixing Lg
the record date. At the February meeting, I expressed my

preference for Alternative A because it should cure the problem

pointed out by Ken while not giving the courts the power to J
deviate too much from the date on which the order approving the

disclosure statement is entered. In general, I think that the El
record date for voting purposes should be the latest practicable 7

date before solicitation materials are mailed. In any event, it

is important that the amendments regarding the record date be the [

2 L



same for Rules 3017(d) and 3018(a).

There may be other alternatives for the Committee to

consider. For example, the record date for voting purposes could

be the date on which the order approving the disclosure statement

is signed (rather than "entered" or "announced").

At the February meeting, the Committee discussed these

alternatives, but decided to postpone consideration until the

next meeting.

3



Alternative A L

Rule 3017. Court Consideration of
Disclosure Statement in Chapter 9 Municipality

and Chapter 11 Reorganization Cases

* * * * [X

1 (d) TRANSMISSION AND NOTICE TO UNITED STATES TRUSTEE,

2 CREDITORS AND EQUITY SECURITY HOLDERS. On approval of a K
3 disclosure statement, unless the court orders otherwise with -

4 respect to one or more unimpaired classes of creditors or K
5 equity security holders, the debtor in possession,

6 trustee, proponent of the plan, or clerk as ordered by the

7 court shall mail to all creditors and equity security

8 holders, and in a chapter 11 reorganization case shall

9 transmit to the United States trustee, (1) the plan, or a

10 court approved summary of the plan; (2) the disclosure 7
11 statement approved by the court; (3) notice of the time

12 within which acceptances and rejections of such plan may be 7
13 filed; and (4) such other information as the court may

14 direct including any opinion of the court approving the W J

15 disclosure statement or a court approved summary of the i

16 opinion. In addition, notice of the time fixed for filing

17 objections and the hearing on confirmation shall be mailed V
18 to all creditors and equity security holders pursuant to

19 Rule 2002(b), and a form of ballot conforming to the V]
20 appropriate Official Form shall be mailed to creditors and

21 equity security holders entitled to vote on the plan. In

22 the event the opinion of the court is not transmitted or

4 [
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-23 only a summary of the plan is transmitted, the opinion of

24 the court or the plan shall be provided on request of a

25 party in interest at the expense of the proponent of the

26 plan. If the court orders that the disclosure statement and

27 the plan or a summary of the plan shall not be mailed to any

L28 unimpaired class, notice that the class is designated in the

29 plan as unimpaired and notice of the name and address of the

30 person from whom the plan or summary of the plan and

131 disclosure statement may be obtained upon request and at the
L.

32 expense of the proponent of the plan, shall be mailed to

33 members of the unimpaired class together with the notice of

L 34 the time fixed for filing objections to and the hearing on

35 confirmation. For the purposes of this subdivision,

1 36 creditors and equity security holders shall include holders
L
37 of stock, bonds, debentures, notes, and other securities of

38 record ea on the date the order approving the disclosure

[39 statement was is entered or. if the court so directs, on the

A40 date on which the court announces rsiqnsl the order

41 approving the disclosure statement.

* * * *

COMMITTEE NOTE

^ 1 Subdivision (d) is amended to provide flexibility in
2 fixing the record date for the purpose of determining the

L 3 holders of securities who are entitled to receive documents
4 under this subdivision. In some districts, there may be a
5 delay between the oral announcement of the bankruptcyL 6 judge's order approving the disclosure statement and entry
7 of the order on the court docket. This amendment gives the

v 8 court the discretion to fix the date on which the judge
L 9 orally approves the disclosure statement as the record date
Lio for the purpose of applying this rule, so that the parties

5
Lo
e.
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11 may expedite preparation of the lists necessary to 7
12 facilitate the distribution of these documents.

13 If the court orders the distribution of documents to
14 holders of securities who are holders of record when the
15 judge announces the approval of the disclosure statement,
16 and the holders of such securities are impaired bythe plan,
17 the judge also should order that the same record date shall
18 apply for the purpose of determining eligibility for voting
19 pursuant to Rule 3018(a).

L

L

L I
r

K

L

L)

rL

7'

6 L

Ln



Alternative A
Rule 3018. Acceptance or

L Rejection of Plans

r 1 (a) ENTITIES ENTITLED TO ACCEPT OR REJECT PLAN; TIME

[ 2 FOR ACCEPTANCE OR REJECTION. A plan may be accepted or

3 rejected in accordance with S 1126 of the Code within the

4 time fixed by the court pursuant to Rule 3017. Subject to

5 subdivision (b) of this rule, an equity security holder or

6 creditor whose claim is based on a security of record shall

L 7 not be entitled to accept or reject a plan unless the equity

r 8 security holder or creditor is the holder of record of the

9 security on the date the order approving the disclosure

[10 statement is entered or, if the court so directs. on the

11 date on which the court announces rsignsl the order

V 12 approvina the disclosure statement. For cause shown, the

13 court after notice and hearing may permit a creditor or

L 14 equity security holder to change or withdraw an acceptance

15 or rejection. Notwithstanding objection to a claim or

16 interest, the court after notice and hearing may temporarily

L17 allow the claim or interest in an amount which the court

: 18 deems proper for the purpose of accepting or rejecting a

19 plan.

20 * * * *

21 COMMITTEE NOTE

L 22 Subdivision (a) is amended to provide flexibility
23 in fixing the record date for the purpose of
24 determining the holders of securities who are entitled

r 25 to vote on the plan. In some districts, there may be a
L26 delay between the oral announcement of the bankruptcy
27 judge's order approving the disclosure statement and

7



28 entry of the order on the court docket. This amendment
29 gives the court the discretion to fix the date on which
30 the judge orally approves the disclosure statement as
31 the record date for the purpose of voting eligibility,
32 so that the parties may expedite preparation of the
33 lists necessary to facilitate the distribution of the
34 ballots and other documents required to be distributed
35 under Rule 3017(d).i

36 If the court fixes the date on which the judge
37 announces the approval of the disclosure statement as Li
38 the record date for voting purposes, the judge also
39 should order that the same record date shall apply for
40 the purpose of distributing the documents required to
41 be distributed under Rule 3017(d). l

LI
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Alternative B
Rule 3017. Court Consideration of

L Disclosure Statement in Chapter 9 Municipality
and Chapter 11 Reorganization Cases

L * * **

1 (d) TRANSMISSION AND NOTICE TO UNITED STATES TRUSTEE,
F"

L 2 CREDITORS AND EQUITY SECURITY HOLDERS. On approval of a

3 disclosure statement, unless the court orders otherwise with

4 -respect to one or more unimpaired classes of creditors or

5 equity security holders, the debtor in possession,

6 trustee, proponent of the plan, or clerk as ordered by the

7 court shall mail to all creditors and equity security

8 holders, and in a chapter 11 reorganization case shall

L 9 transmit to the United States trustee, (1) the plan, or a

r10 court approved summary of the plan; (2) the disclosure

11 statement approved by the court; (3) notice of the time

712 within which acceptances and rejections of such plan may be

13 filed; and (4) such other information as the court may

L14 direct including any opinion of the court approving the

15 disclosure statement or a court approved summary of the

16 opinion. In addition, notice of the time fixed for filing

[17 objections and the hearing on confirmation shall be mailed

18 to all creditors and equity security holders pursuant to

119 Rule 2002(b), and a form of ballot conforming to the

20 appropriate Official Form shall be mailed to creditors and

" 21 equity security holders entitled to vote on the plan. In

?22 the event the opinion of the court is not transmitted or

23 only a summary of the plan is transmitted, the opinion of

9



24 the court or the plan shall be provided on request of a

25 party in interest at the expense of the proponent of the

26 plan. If the court orders that the disclosure statement and

27 the plan or a summary of the plan shall not be mailed to any

28 unimpaired class, notice that the class is designated in the

29 plan as unimpaired and notice of the name and address of the K
30 person from whom the plan or summary of the plan and

31 disclosure statement may be obtained upon request and at the

32 expense of the proponent of the plan, shall be mailed to Li
33 members of the unimpaired class together with the notice of -

34 the time fixed for filing objections to and the hearing on Lt

35 confirmation. For the purposes of this subdivision,

36 creditors and equity security holders shall include holders

37 of stock, bonds, debentures, notes, and other securities of 7
38 record et on the date the order approving the disclosure

39 statement was is entered or such other date as the court for

40 cause fixes.

Li
* * * * V

COMMITTEE NOTE

1 Subdivision (d) is amended to provide flexibility in
2 fixing the record date for the purpose of determining the
3 holders of securities who are entitled to receive documents
4 under this subdivision. For example, if there may be a
5 delay between the oral announcement of the judge's decision
6 approving the disclosure statement and entry of the order on
7 the court docket, the court may fix the date on which the
8 judge orally approves the disclosure statement as the record
9 date so that the parties may expedite preparation of the

10 lists necessary to facilitate the distribution of the plan,
11 disclosure statement, ballots, and other related documents.

10

Ko



12 If the court fixes a record date under this

E13 subdivision with respect to the holders of securities, and

114 the holders are impaired by the plan, the judge also should

15 order that the same record date shall apply for the purpose

16 of determining eligibility for voting pursuant to Rule[ 17 3018(a).
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Alternative B

Rule 3018. Acceptance or
Rejection of Plans L)

1 (a) ENTITIES ENTITLED TO ACCEPT OR REJECT PLAN; TIME

2 FOR ACCEPTANCE OR REJECTION. A plan may be accepted or

3 rejected in accordance with S 1126 of the Code within the

4 time fixed by the court pursuant to Rule 3017. Subject to

5 subdivision (b) of this rule, an equity security holder or LK
6 creditor whose claim is based on a security of record shall

7 not be entitled to accept or reject a plan unless the equity

8 security holder or creditor is the holder of record of the

9 security on the date the order approving the disclosure

10 statement is entered or such other date as the court for

11 cause fixes. For cause shown, the court after notice and

12 hearing may permit a creditor or equity security holder to

13 change or withdraw an acceptance or rejection. 7

14 Notwithstanding objection to a claim or interest, the court

15 after notice and hearing may temporarily allow the claim or

16 interest in an amount which the court deems proper for the

17 purpose of accepting or rejecting a plan.

18 * * * *

19 COMMITTEE NOTE

20 Subdivision (a) is amended to provide flexibility r
21 in fixing the record date for the purpose of LA
22 determining the holders of securities who are entitled
23 to vote on the plan. For example, if there may be a
24 delay between the oral announcement of the judge's
25 decision approving the disclosure statement and entry
26 of the order on the court docket, the court may fix the 7
27 date on which the judge orally approves the disclosure L
28 statement as the record date for voting purposes so

12



L

129 >that the parties may expedite preparation of the lists

30 necessary to facilitate the distribution of the plan,

731 disclosure statement, ballots, and other related
Lf32 documents in connection with the solicitation of votes.

33 If the court fixes the record date for voting

34 purposes, the judge also should order that the same

35 record date shall apply for the purpose of distributing

36 the documents required to be distributed under Rule

[737 3017(d).
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AGENDA IX
New York, New York
September 22-23, 1994

TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES

FROM: ALAN N. RESNICK, REPORTER

RE: BANKRUPTCY RULE 9011 AND THE 1993
AMENDMENTS TO CIVIL RULE 11

DATE: MAY 25, 1994

ram

L
Until December 1, 1993, Civil Rule 11 and Bankruptcy Rule

L 9011(a) were substantially identical. In essence, these rules

require the signing of certain papers and the imposition of

sanctions for signing frivolous papers. In 1993, however, Civil

F- Rule 11 was changed significantly in several ways.

The most significant and controversial changes to Rule 11

relate to the imposition of sanctions. More specific procedures

7 for the imposition of sanctions, such as notice requirements, are

L included and the rule has a new "safe harbor" provision that

F- gives the attorney or pro se litigant an opportunity (21 days) to

avoid sanctions by withdrawing the offending paper. The

amendments also provide that the court has the option of imposing

sanctions, in contrast to the older version that made sanctions

for violation of the rule mandatory. The amendments also make it

F- less likely that monetary sanctions will be imposed for

violations or that, when monetary sanctions are imposed, they

K will include the payment of the complainant's attorney's fees.

Publication of the proposed amendments to Rule 11 resulted

in voluminous and intense public comment that demonstrated a lack

F- of any consensus on whether, or how, the rule should be amended.

The 1993 amendments to Rule 11 were so controversial that three

L Supreme Court Justices dissented from the Court's order

K



promulgating the amendments. I enclose the relevant part of an

opinion by Justice Scalia, joined by Justices Thomas and Souter, a
expressing objections to the changes. One significant criticism

was that the rule will be substantially "weakened."

A general theme that has been expressed and implemented in -

the past is that the different bodies of federal procedural rules

(civil, criminal, bankruptcy, and appellate) should be the same

with respect to a particular issue or concept unless there is a

good reason for departing from the others. For example, at the 5
request of the Standing Committee, the Advisory Committee on

Bankruptcy Rules amended Rule 9011(a) in 1991 for the purpose of

conforming it to the precise language of Rule 11 except for 7

certain language that is unique to bankruptcy (for example, Rule

9011 excludes "schedules" from its scope). This desire for

uniformity among the various bodies of rules was demonstrated

recently with respect to the proposed amendments on local rule

numbering and technical amendments. F

In view of the 1993 amendments to Rule 11, the Advisory

Committee should decide whether Bankruptcy Rule 9011(a) also

should be changed so that the two rules will again be

substantially the same. Is there a "bankruptcy reason" for not

conforming to the new version of Rule 11? Is there a need for a 7

"stronger" sanction rule regarding frivolous papers in bankruptcy

courts? If there is no "bankruptcy reason" for keeping Rule

9011(a) as is, should the Advisory Committee refrain from

recommending changes to Rule 9011 solely because it disagrees n
2



with the recent amendments to Rule 11? Should the Advisory

Committee wait and see how the 1993 Rule 11 amendments work in

practice before adopting them in the Bankruptcy Rules? These are

questions that will be discussed at the next Advisory Committee

meeting.

For the convenience of the Committee, I prepared a draft of

proposed amendments to Bankruptcy Rule 9011 that would

incorporate the 1993 amendments to Rule 11 (see Exhibit H to this

memorandum). Of course, the Committee may decide to recommend

that Rule 9011(a) be amended to conform to only some of the

recent changes to Rule 11. In any event, it will be necessary

for the Advisory Committee to become familiar with the Rule 11

changes.

I enclose for your information:

Exhibit A - Bankruptcy Rule 9011

Exhibit B - Pre-1993 version of Civil Rule 11

Exhibit C - Civil Rule 11 as amended in 1993.

Exhibit D - Civil Rule 11 showing the 1993 changes and

containing the Committee Notes.

Exhibit E - A summary of the changes to Rule 11 prepared by

the Chair and Reporter of the Advisory Committee on

Civil Rules.

Exhibit F - Dissenting opinion by Justice Scalia, joined by

Justices Thomas and Souter

Exhibit G - Excerpts from May 1, 1992, letter to the

Standing Committee from the Chair of the Civil

3



Committee summarizing public comments regarding

Rule 11. L
Exhibit H - My draft of Rule 9011(a) showing amendments to

conform to the 1993 amendments to Rule 11 (together

with the Committee Note and Reporter's notes explaining

certain aspects of the draft).
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EXHIBIT A

L BBANRUPTCY RULE 9011

Rule 9011. Signing and Verification of
Papers

(a) SIGNATURE. Every petition, pleading, motion

and other paper served or filed in a case under the

Code on behalf of a party represented by an

attorney, except a list, schedule, or statement, or

amendments thereto, shall be signed by at least one

attorney of record in the attorney's individual

name, whose office address and telephone number

shall be stated. A party who is no: represented by

an attorney shall sign all papers and state the

party's address and telephone number. The

[ signature of an attorney or a party constitutes a

certificate that the attorney or party has read the

document; that to the best of the attorney's or

UL party's knowledge, information, and belief formed

after reasonable inquiry it is well grounded in

fact and is warranted by existing law or a good

faith argument for the extension, modification, or

U reversal of existing law; and that it is not

interposed for any improper purpose, such as to

harass or to cause unnecessary delay or needless

L increase in the cost of litigation or

administration of the case. If a document is not

is signed, it shall be stricken unless it is signed

promptly after the omission is called to the

attention of the person whose signature is

required. If a document is signed in violation of

L this rule, the court on motion or on its own

initiative, shall impose on the person who signed

A" it, the represented party, or both, an appropriate

As sanction, which may include an order to pay to the

other party or parties the amount of the reasonable

L expenses incurred because of the filing of the

document, including a reasonable attorney's fee.Ull



(b) VERIFICATION. Except as otherwise

specifically provided by these rules, papers filed

in a case under the Code need not be verified. L
Whenever verification is required by these rules,

an unsworn declaration as provided in 28 U.S.C. [7
S 1746 satisfies the requirement of verification.

(c) COPIES OF SIGNED OR VERIFIED PAPERS. When

these rules require copies of a signed or verified

paper, it shall suffice if the original is signed [
or verified and the copies are conformed to the

original. 7

[7
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EXHIBIT B

PRE-1993 VERSION OF CIVIL RULE 11

Rule 11. Signing of Pleadings, Motions, and Other Papers; Sanctions
Every pleading, motion, and other paper of a party representedby an attorney shall be signed by at least one attorney of recordin the attorney's individual name, whose address shall be stated.A party who is not represented by an attorney shall sign theparty's pleading, motion, or other paper and state the party's ad-dress. Except when otherwise specifically provided by rule orstatute, pleadings need not be verified or accompanied by affida-vit. The rule in equity that the averments of an answer underoath must be overcome by the testimony of two witnesses or ofone witness sustained by corroborating circumstances is abol-ished. The signature of an attorney or party constitutes a certifi-cate by the signer that the signer has read the pleading, motion,or other paper; that to the best of the signer's knowledge, infor-mation, and belief formed after reasonable inquiry it is wellgrounded in fact and is warranted by existing law or a good faithargument for the extension, modification, or reversal of existinglaw, and that it is not interposed for any improper purpose, suchas to harass or to cause unnecessary delay or needless increase inthe cost of litigation. If a, pleading, motion, or other paper is notsigned, it shall be stricken unless it is signed promptly after theomission is called to the attention of the pleader or mdvanT. If apleading, motion, or other paper is signed in violation of thisrule, the court, upon motion or upon its own initiative, shallimpose upon the person who signed it, a represented party, orboth, an appropriate sanction, which may include an order topay to the other party or parties the amount of the reasonableexpenses incurred because of the filing of the pleading, motion,or other paper, including a reasonable attorney's fee.
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EXHIBIT C

CIVIL RULE 11 AS AMENDED IN 1993

Li 
-~~~~~~~~~~~~~~~~~~~~~~~~. _-

L~~~~~~~~~~~~~
Rule 11. signing of Pleadings, Notions, and Other

Papers; Representations to Court; Sanctions

(a) Signature. Every pleading, written motion,

and other paper shall be signed by at least one

Ad~ attorney of record in the attorney's individual name,

L or, if the party is not represented by an attorney,

r? shall be signed by the party. Each paper shall state

L the signer's address and telephone number, if any.

Except when otherwise specifically provided by rule or

statute, pleadings need not be verified or accompanied

by affidavit. An unsigned paper shall be strickenF unless omission of the signature is corrected promptly

after being called to the attention of the attorney or

party.

(b) Representations to Court. By presenting to

the court (whether by signing, filing, submitting, or

later advocating) a pleading, written motion, or other

paper, an attorney or unrepresented party is

certifying that to the best of the person's knowledge,

information, and belief, formed after an inquiry

reasonable under the circumstances,--

(1) it is not being presented for any

improper purpose, such as to harass or to cause

unnecessary delay or needless increase in the cost

of litigation;

(2) the claims, defenses, and other legal
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LJi

contentions therein are warranted by existing law

or by a nonfrivolous argument for the extension, V

modification, or reversal of existing law or the

establishment of new law;

(3) the allegations and other factual

contentions have evidentiary support or, if

specifically so identified, are likely to have

evidentiary support after a reasonable opportunity

for further investigation or discovery; and

(4) the denials of factual contentions are

warranted on the evidence or, if specifically so

identified, are reasonably based on a lack of

information or belief.

(C) Sanctions. If, after notice and a reasonable 7
opportunity to respond, the court determines that

subdivision (b) has been violated, the court may,

subject to the conditions stated below, impose an

appropriate sanction upon the attorneys, law firms, or

parties that have violated subdivision (b) or are

responsible for the violation,

(1) How Initiated.

(A) By Motion. A motion for sanctions 7
under this rule shall be made separately from

other motions or requests and shall describe

the specific conduct alleged to violate

Li

!
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subdivision (b). It shall be served as
provided in Rule 5, but shall not be filed
with or presented to the court unless, within
21 days after service of the motion (or such
other period as the court may prescribe), the
challenged paper, claim, defense, contention,
allegation, or denial is not withdrawn or
appropriately corrected. If warranted, the
court may award to the party prevailing on the
motion the reasonable expenses and attorney's
fees incurred in presenting or opposing the
motion. Absent exceptional circumstances, a
law firm shall be held jointly responsible for3 
violations committed by its partners,
associates, and employees.

(B) On Court's Initiative. On its own

initiative, the court may enter an order
describing the specific conduct that appears
to violate subdivision (b) and directing an
attorney, law firm, or party to show cause why
it has not violated subdivision (b) with
respect thereto.

(2) Nature of Sanction; Limitations. A3 sanction imposed for violation of this rule shall
be limited to what is sufficient to deter
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repetition of such conduct or comparable conduct byothers similarly situated. Subject to the Ilimitations in subparagraphs (A) and (B), the
sanction may consist of, or include, directives of
a nonmonetary nature, an order to pay a penalty
into court, or, if imposed on motion and warranted rfor effective deterrence, an order directing
payment to the movant of some or all of thein
reasonable attorneys' fees and other expenses
incurred as a direct result of the violation. r

(A) Monetary sanctions may not be
awarded against a represented party for a
violation of subdivision (b)(2).

(B) Monetary sanctions may not be
awarded on the court's initiative unless the
court issues its order to show cause before avoluntary dismissal or settlement of the
claims made by or against the party which is,
or whose attorneys are, to be sanctioned
(3) Order. When imposing sanctions, the rcourt shall describe the conduct determined to

constitute a violation of this rule and explain the
basis for the sanction imposed.
(d) Inapplicability 

to Discoory. 
Subdivisions(a) through (c) of this rule do not apply to

disclosures and discovery requests, responses,
objections, and motions that are subject to theprovisions of Rules 26 through 37.
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7 which event the judge shall Inote thereon the

8 filing date and forthwith transmit them to the'

9 office of the clerk. Papesr may be filed by

10 facsimilc transmissio n if permitted by rules ef

11 the diotriot eourt, provided that the ruleo A

12 court may, b y local rule, Permit Pavers to be

13 filed by facsimile or other electronic means if

14 such means are authorized by and consistent with 10

15 standards established by the Judicial Conference

16 of the United States. The clerk shall not refuse -2

17 to accept for filing any paper presented for that L

18 purpose solely because it is not presented in

19 proper form as required by these rules or any

20 local rules or practices.

COMMITTEE NOTES '1

This is a technical amendment, using the broader 1t

language of Rule 25 of the Federal Rules of Appellate r
Procedure. The district court--and the bankruptcy
court by virtue of a cross-reference in Bankruptcy
Rule 7005--can, by local rule, permit filing not only 772
by facsimile transmissions but also by other phi
electronic means, subject to standards approved by the 2
Judicial Conference. 2

Rule 11. Signing of Pleadings, Motions, and Other
Papers; Representations to Court; Sanctions

1 la} Signature. Every pleading, written

2 motion, and other paper of a party represented by
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thereons ..
an nttoerncy shall be signed by at least one

Ljem to .i.,t 4 attorney of record in the attorney's individual ;j>em ttoneyof ecod i the -1

5 name, or. if the partv is not represented by an 1.
I 6 attorney, shall be signed by the party. Mheee

7 addrces shall bc stated. A. party uho io not
.pers to

-1 8 reproented by an attorncy ohall oign the party-ej
< means i.

2 tent gj~t 9 plcading, motion, or other paper and state the

r10 party's address. Each paper shall state the
Conferenc

-r 11 signer's address and telephone number. if any.
Lot refus.

12 Except when otherwise specifically provided by
b . ,, 13 rule or statute, pleadings need not be verified
esented iI

.rS or a~ 14 or accompanied by affidavit. The rule in euity

15 that the avcrmncto ef an answer under oath muot *

16 be eyere me by the tzetimeny of twe witneosse re

17 of onc witncoc suotained by oorroborating

' broader 18 eircurmetan:- iD abelished. The oignature of an
Appellate . r party eenetitutes a e.tate by
Dl nkruptcy 19 attorrecy orpt onttto ctioacb 1,.
3LnJkruptcy .
3 not only 20 the iigner that the igner ha read the pleading,

other
,-d by the 21 motion, or other paperj that to thc best of the

7 22 oigner's knZ.wledge, information, nd belief

23 fzrmcd after rcaoonable inquiry it is well Xi
i-Other
W; 24 groundel in faet and io eerrdntz b--y cxiting la;:

25 er a geod faith argurment fre the zetenoion,
L- rit ten

26 medifieatizn, or revereal of exioting law, and

Lf |27 that it ic net interposed for any improper
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H 28 pueerpooc, Guoh -a to haraoo or tc oec
29 uwnec;ooary delay or 1-.zlzoa ir.Zrar.DC &r. ti-..

30 soot of litigation. If a plcadirig, motin, * 5!

31 etherAn unsigned paper io .net oigred, it shall

32 be stricken unless it is oigred pronptl- ater 7

33 Oce-omiosion of the signature is corected 5

34 promptly after beina called to the attent
4 on of 75

35 thc pleader or movankt attorney or party. f

36 (b) Representations to Court.-lf a.- ac4 4ftg-T

37 mctior., or other paper io oigqcd in violathicr. of LE
38 thio rulc, the eourt, upon motion or upn fD zwn (

39 in itiati c, e hall impooc upon thc peraor. *ho

40 oigned it, a repreoented party, or both, anr

41 apprcpriatc annction, *hioh may inoludc an orderL

42 te pay t the cther party or parties thc mournt

43 of thc rcaoonablc cpcercco inourred bcoauoo of F8

44 the filing of the plcading, motion, or ether

45 paper, irnoluding a rcasonablc attorrney'L fc.s lB

46 presenting to the court (whether by signlinig

47 filing, submittinQ, or later advocating) a r

48 pleading, written motion, or other paper. an r
49 attorney or unrepresented Party is certifying I
50 that to the best of the person-' knowledge.,

51 information, and belief, formed after an inauiry ¶

52 reasonable under the circumstances,--
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iR 
i

.(1) it is not being presented for any

I. 54 _improper Purpose, such as to harass or to

55 cause unnecessary delay or needless increase 
-?

56 in the cost of litigation;

57 (2) the claims, defenses, and other
cor.ect.d 58 legal contentions therein are warranted by

tention 0 59 existing law or by a nonfrivolous argument for

t C 260 the extension, modification. or reversal of

61 existing law or the establishment of new law;

62 (3) the allegations and other factual

'~-~ 63 contentions have evidentiary support or, if

64 specificallv so identified, are likely to have
65 evidentiary support after a reasonable

c an"Oer 66 opportunity for further investigation or

t.-F-ffuio~n 67 discovery; and -

68 (4) the denials of factual contentions

69 are warranted on the evidence or, if

t 70 . Rspecifically so identified, are reasonably

71t ig based on a lack of information or belief.

_a 72 I(c) Sanctions. If, after notice and a

... an 73 reasonable opportunity torespond, the court
jr ifXin2 74 determines that subdivision fbl has been II

flk-2 ~e de. 75 violated, the court may, subject to the

I |J__r~y 76 conditions stated below, impose an appropriate

m 77 sanction upon the attorneys, law firms, or
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78 parties that have violated subdivision (b) or are

79 responsible for the violation. i

80 11 How Initiated. O1

81 (A) By Motion. A motion for

82 sanctions under this rule shall be made

83 separatelv from other motions or requests

84 and shall describe the specific conduct

85 alleed' to violate subdivision (b). It

86 shall be served as provided in Rule 5,

87 but shall not be filed with or Presented

88 to the court unless, within 21 days after

89 service of the motion (or such other 1

90 period as the court may prescribe), the

91 challenged paper; claim, defense, I

92 contention, a.lelaaion, or denial is not

93 withdrawn or appropriately corrected. If

94 warranted, the court may award to the 1

95 party prevailing on the motion the I

96 reasonable expenses and attorney's fees

97 incurred in presentina or opposinQ the

98 motion. Absent exceptional 1

99 circumstances a law firm shall be held l

100 iointly responsible for violations -l

101 committed by its partners, associates,

102 and employees.
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b 103 LB) On Court's Initiative. On its

X o104 own initiative, the court may enter an

105 order describing the specific conduct

Ation l 106 that appears to violate subdivision b)b

be nad 107 and directing an attorney, law firm, or

)r r equest108 party to show cause why it has not

J Cond1.~0t~ 109 violated subdivision (bi with respect j I

110 thereto.
L

1(2) Nature of Sanction: Limitations. A ,

112 sanction imposed for violation of this rule

.vs aft~er~ 113 shall be limited to what is sufficient to

uch otherX 114 deter repetition of such conduct or comparable

thA'.. 115 conduct by others similarly situated. Subject

Xdefense'-~ 116 to the limitations in subvaragraphs (A) and

is not"' 117 (B), the sanction may consist of, or include,

f7ted. If 118 directives of a nonmonetary nature, an order

-d to the 119 to pav a penalty into court, or. if imposed on

twon the 120 motion and warranted for effective deterrence,

fees 121 an order directing Payment to the movant of

using the 122 some or all of the reasonable attorneys' fees

_~~t io anal 123 and other expenses incurred as a direct result

._b _eld 124 of the violation.

islations 125 1A} Monetary sanctions may not be

.t ciates, 126 awarded against a represented party for

L 127 a violation of subdivision (b)(2).
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128 (B) Monetary sanctions may not be ,

129 awarded on the court's initiative unleasg

130 the court issues its order to show cause refri

131 before a voluntary dismissal or' -or-

132 settlement of the claims made by or

133 against the partv which is, or whose alY
voti

134 attorneys are, to be sanctioned. 3o,

135 (3) Order. When imposinq sanctions, the S

136 court shall describe the conduct determined to wlit
are

137 constitute a violation of this rule and sr
Cc. 1

138 explain the basis for the sanction imposed. Oft

139 (d} Inapplicability to Discovery. di ;L
req

140 Subdivisions (a) through (c) of this rule do not il$
a[ t

141 a~plv to disclosures and discovery requests f'c
sig

142 responses, objections, and motions that are f~ i
L,)

143 subiect to the provisions of Rules 26 through 37.

COMMITTEE NOTES the

Purpose of revision. This revision is intended to
remedy problems that have arisen in the interpretation Sul
and application of the 1983 revision of the rule. For 1e
empirical examination of experience under the 1983 I X
rule, see, e.q., New York State Bar Committee on
Federal Courts, Sanctions and Attorneys' Fees (1987);
T. Willging, The Rule 11 Sanctioning Process (1989); e
American Judicature Society, Report of the Third i
Circuit Task Force on Federal Rule of Civil Procedure en
11 (S. Burbank ed., 1989); E. Wiggins, T. Willging, r
and D. Stienstra, Report on Rule 11 (Federal Judicial Vi
Center 1991). For book-length analyses of the case t
law, see G. Joseph, Sanctions: The Federal Law of c
Litigation Abuse (1989); J. Solovy, The Federal Law of A
Sanctions (1991); G. Vairo, Rule 11 Sanctions: Case I
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tV not be Law Perspectives and Preventive Measures (1991).

1-j unless The rule retains the principle that attorneys and
pro se litigants have an obligation to the court to

nTw cause refrain from conduct that frustrates the aims of Rule
ssal or 1. The revision broadens the scope of this
ssal or obligation, but places greater constraints on the

imposition of sanctions and should reduce the number
3i by or of motions for sanctions presented to the court. New

subdivision (d) removes from the ambit of this rule
~r whose all discovery requests, responses, objections, and

L. motions subject to the provisions of Rule 26 through
37.

J£Dns. the j Subdivision (a). Retained inthis subdivision are
L the' provisions requiring signatures on pleadings,

trmined to- written motions, and other papers. Unsigned papers
are to be received by the Clerk, but then are to be

Lile and stricken if the omission of the signature is not
corrected promptly after being called to the attention

tfcosed. - of the attorney or pro se litigant. Correction' can be
made by signing the paper on file or by submitting a

scoverv. duplicate that contains the signature. A court mayr require by local rule that papers contain additional
Xe do not identifying information regarding the parties or

attorneys, -such'as telephone numbers to facilitate
._s~uests. facsimile transmissions, though, as for omission of a

9signature, the' paper should not be rejected for
that are failure to provide such information.

a ough 37. The sentence in the former rule relating to the
effect of answers under oath is no longer needed and
has been eliminated. The provision in the former rule
that signing a paper constitutes a certificate that it
has been read by the signer also has been eliminated

tended to as unnecessary. The obligations imposed under
-retation subdivision (b) obviously require that a pleading,
tile. For written motion, or other paper be read before it is
the .1983 filed or submitted to the court.

.n .ttee on
, (1987); Subdivisions (b) and (c). These subdivisions
as (1989); restate the provisions requiring attorneys and pro se
tfe Third litigants to conduct a reasonable inquiry into the law
Lrocedure and facts before'signing pleadings, written motions,
Willging, and other documents, and prescribing sanctions for
irJudicial violation of these obligations. The revision in part
jL.he case expands 'the responsibilities of litigants to the
al Law of court, while providing greater constraints and
-rl Law of flexibility in dealing with infractions of the rule.
I_ ls: Case Thel rule continues to require litigants to "stop-and-
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think" before initially making legal or factual7 a tutcontentions. It also, however, emphasizes the dutyo cofl!Jfcandor by sukiecting litigants to potential sanctions axei dxfor insisting upon a position after it is no longe. is nottenable and by genierally providing protection against5 ' thelsanctions if they withdraw or correct contentitn 5 Lafter -a potential violation is called to their) Teattention. '7e

thel~~The rule, applies only to assertions contained in regarpapers filed'withl or bubmitted, to the court. It does agarn!not Ipover matters arising for' the first time, during purL J
oral~ presentations tol the court, when counsel may make. evide:
statements that would not have been made if there had hanC',been more time for study and reflection. However, a conliltigant,?sro~blgationis with respect to the contents of sumrmna:these pap rs, laref linotf,, measured solely as of' the time suf .cthey ,,are 1fjiled wIthjor submitted to thee court, butinclude keaffirMing"" Ito the' 'coprt and advocatingpositions I"1ntaii d in those pleadingsl and motions Deraftgr-learnring that lth~ey cease to ,,have~ any merit. For- dif5example, ,an atto y wo durin a pretrial c nfereice L)ins~ist1s i;on ia 6r defeinse h eld 'be 'viwed as contrapresentaint"ono thenceourtttifenton an' ldoruld be dena a -subJet 'ton phe6, b ationo of slubd lisjoI 

(be)o rzlas inv, -as t~heat,' Jtre~r Siri arly,Y i~ f~ A no~c of' the m.reI~ota~. 7is filed, Fira spa~t rge' feral ourt the douraliathIns, jlfa Upilea tnrueo f aile e in bstm court to(wh I r ais cli s, fnerses, [o m, odputes earding iknfremovl or rez4ard)[.r itI'uid be v v.ed as be c,-u'"pretent ing-ll-an hencecertifying to,, the, district allL4couxt fondr Rute ll-14thbe allega t ns.c

The certificatiop with respect, t o alleaiosand ser~other factual coi tnIht16ns pls radiigsed in recognitif n plain-
thatl nspmeimsa litign mb may, have Lgood, reasn to effn-
discovery,, ormali oi'nlot failcfrn opposing parties in f ior third persons to gather and consffm the evidentlary alleav
basis frt1sor'the allledgpIionr T oei nabfof factual disfo-
contentions in initial pleadings by plaitiffs or defsdef endants whe~n s epe"fically i tiedf as'mAd'e on deniaIinfodrinat ion and be iie Fdes not re e~lgantsfrom t heFthe obiainto conuta a:o~aer.i siaion ntrinto the~ fa~cts! tIji ~ra~~l Li de thecircpmstances; it istnot a licent 1t'o oi aties, -make claims,j or pre entKe fe6n se s v 'hout nyfctual rev r.,basiis ",or1: J ust.if ifcatIo M ro~zif evidentiarydonsupport ,is pot obtaed1 af ter a re Qabl opitu h t y "for 'xqt th er, inrvesigton or dicZeK t
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Vactual a duty under the rule not to persist with thattluty Of contention. Subdivision (b) does not require a formal
inctions, amendment to pleadings for which evidentiary supportlongerl- is not obtained, but rather calls upon a litigant notLgainstU thereafter to advocate such claims or defenses. ; '~:entionst' 

,jI,, their'; The certification is that there is (or likely willL $ be) "evidentiary support" for the allegation, not thatthe party will prevail with'respect to its contentionwi-ned i regarding the fact. That summary judgment is rendered:t does'' against a party does not necessarily mean, for4-during- purposes of this certification, that it had no
~nay makek' evidentiary support for its position. On the other-re had ̀ hand, if a party has evidence with respect to a-Lver, a contention that would suffice to defeat a motion for A1'tents of summary judgment based ''thereon, it would haveDe time-, sufficient "evidentiary support" for purposes of RuleLut, but>\,-Bei

;ocating T
`Notions' Denials of factual contentions involve somewhatLt. For'' different considerations. Often, of course, a denialnference!v is premised upon the existence of evidence<wed as- contradicting the alleged fact. At other times aLould be' denial is permissible because, after an appropriate
measured' investigation, a party has no information concerning
-'ice of> the matter or, indeed, has a reasonable basis forart the- doubting the credibility of the only evidence relevant
e court to the matter. A party should not deny an allegationYgarding it knows to be true; but it is not required, simply

ed as because it lacks contradictory evidence, to admit an,iistrict allegation that it believes is not true.

The changes in subdivisions (b)(3) and (b)(4) will iens and serve to equalize the burden of the rule uponognition plaintiffs and defendants, who under Rule 8(b) are in,son to effect allowed to deny allegations by stating thatbuy need from their initial investigation they lack sufficientparties information to form a belief as to the truth of the7?ntiary allegation. If, after further investigation orLfactual discovery, a denial is no longer warranted, the:iffs or defendant should not continue to insist on thatiade on denial. While sometimes helpful, formal amendment ofLts from the pleadings to withdraw an allegation or denial istigation not required'by subdivision (b).
t or the
''rties, Arguments for extensions, modifications, orfactual reversals of existing law or for creation of new lawrkentiary do not violate subdivision (b)(2) provided they arertunity "nonfrivolous." This establishes an objective)Wrty has standard, intended to eliminate any "empty-head pure-
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heart" justification for patently frivolous arguments, a
However, the extent to which a litigant has researched
the issues and found some support for its theories K
even in minority opinions, ihnlaw review articles, ,or V
through consultation, with, other attorneys should ilE
certainly be taken into account in determining whe~ther
paragraph ( 2) has been violated. Although argiments
for a change of law are_ not required to be,
specifically so identifi,ed,,, a contention that is so80 L
identified should' be viewed with greater, tolerance V
under the rule.

The court has available a variety of possible i
sanctions to impose for' violations, such as striking '
the offending ,paper; issuing an admonition, reprjimand t

or censure; 'requiring participation; in, senmuinars or ,
~~~~~~~other educationall programs; oraerin~g ad ;ine paya ble to

the court; ing 'the matter to' dip 1 inary
authorities"(r in 'the 'case '0f government Ja to neys, L
to the Attorney General Inspector General, or agency
head), etc Manual for .omlex Litig tio, Sn
Second, 23 The ruIdos t aterptt

I ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ [:~ C

eniumerate t fctors a court b hi~monsid er in
deciding whehe to impose a onacort whater
sanctions woul~ be. appropri a e inte2rcurnst nces;
but fror emph ai, th doee'pcidcaoe4 that a
sanction uontar, as wl ',~s Potary.
Whether I im propelr,~' codc i6 ~ ~ l.u or

the I paso~ a

to injure; ~~~~~hat e~~~fict iati ha o theltiaiol
persovty n istrizedi t~d law;t

e~~entire~ whatn is

same' t'-isi ter smiliar
codcase wina~ needednde

tos signjue e ha as waif i~~ant dis~~~r~tion ~in le~ lt t

process ns yr shetheid b, thpo e lor<~espoasibl
pesonbe is 'h~inciwlt 1tha the ino

repetcition osh tohed r te po0, D~persono
comparable conuc iZsmlryst~ dprons ifth

sam~e thepaspe o Thiee1 sacton is todetr

raher 'hn o ome aeth 1n ht
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Largume a monetary sanction is imposed, it should ordinarily
iresearcj be paid into court as a penalty. However, under

^ttheorj~ §unusual circumstances particularly for (b)(1)
t-Iticlest O kviolations, deterrence may be ineffective unless the
fneys shoh. sanction not only requires the person violating the
ping whethe0 rule to make a monetary payment, but also directs that

argument, F some or all of this payment be made to those injured
-iad to b W by the violation. Accordingly, the rule authorizes
mthat is TC the court, if requested in a motion and if so

tolerance | warranted, to award attorney's fees to another party.Any such award to another party, however, should not
po55ib exceed the expenses and attorneys' fees for the

services directly and unavoidably caused by the
L Strikn violation of the certification requirement. If, for
reprimand4 example, a wholly unsupportable count were included in
hfninars or a multi-count complaint or counterclaim for the

L..ayabi 5 tol purpose of needlessly increasing the cost of
Lsciplinaryi litigation to an impecunious adversary, any award of

ttorneysl expenses should be limited to those directly caused by
fLr agency~. inclusion of the improper count, and not those
i~eat ton resulting from the filing of the complaint or answer
-Etempt to,-' itself. The award should not provide compensation for
,J ider in services that could have been avoided by an earlier

Or what disclosure of evidence or an earlier challenge to the
17stances; groundless claims or defenses. Moreover, partial

t hat a reimbursement of fees may constitute a sufficient
monetary.., deterrent with respect to violations by persons having
l, U I or modest financial resources. In cases brought under

I ern of statutes providing for fees to be awarded to
fLnfected prevailing parties, the court should not employ cost-

count or shifting under this rule in a manner that would be
t similar inconsistent with the standards that govern the
intended statutory award of fees, such as stated in
_tigation Christiansbur- Garment Co. v. EEOC, 434 U.S. 412

3 _nsible
Doz-.en the
-son, is The sanction should be imposed on the persons--
17in the whether attorneys, law firms, or parties--who have
Limilar violated the rule or who may be determined to be
nay in a responsible for the violation. The person signing,
17 court filing, submitting, or advocating a document has a
it what nondelegable responsibility to the court, and in most
Dlation, situations is the person to be sanctioned for a
:trld not violation. Absent exceptional circumstances, a law

Ldeter firm is to be held also responsible when, as a result
rson or of a motion under subdivision (c)(l)(A), one of its

partners, associates, or employees is determined to
have violated the rule. Since such a motion may be

D'deter filed only if the offending paper is not withdrawn or
K:t, if corrected within 21 days after service of the motion,L~~~~~
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it is appropriate that the law firm ordinarily be
viewed as jointly responsible under established ti
principles of agency. This provision is designed to'
remove the restrictions of the former ruble. Cf.
Pavelic & LeFlore v. Marvel Entertainment Gr"ouD, 493
U.S. 120 (1989) (1983 version of Rule Ifdoes not
permitsanctions ,against law firm of attorney signing
groundless complaint).

The revision permits the court to consider whether
other attorneys in the firm, co-counsel, ,other law L
firms, or the party itself should be, held accountable u
for their part Yin causing a violation. When _
apprppriate,,the Fcourt can make an additional inquiry
in order to determine whether the sanction should be'
imposed on such persons, firms, orpartieseither in
addition to or, in unusual circumstances, instead of
the person actuallly making the' presentation to the U
court. .,!: ' For -example, such an inquiry may be
appropri'atedinmcses involving governmental agencies
dr::other ins.itui.ot al parties that frequently impose Li
substantiai restrlctions on the' discretion of
individual attorneys employed by it.

-Sanctio~ns ,t'hat ~involve monetary awards (such as a
fine or an 'Laward of attorney's fees) may not be:
imposled on a repesenteI party for causing a violation g
of subdivision i2) invflving frivolous contentions
of law.. Mpnet ry responsibility for such violations
is reaced' solely on ,the party's
attorneys. S, 1 ,8!~limiltation, the rule should not
be ibject j k under the Rules l'Ijl-`Enabling Act.
S e e 11W ill v., tIo al Corp- , - lU.S (1992);

d I- hromatic Communications,
Enter. Inc. ' U.S. _ (1991). Tisrestriction|
does not limit the court's powert
or remedial orders that may have collat1ral financial Ld)
consequences upon a party, such as dismissal of a j
claim, pr1lclulsion of a, defense, or preparation of
amended' lpleadigs I'

Expliit prr"vision is made for litigants to be I
provided Incv of the alleged violation and an
opp6~tunjityl tloFlrespond before sanctions are imposed. .
Whether' the matter should be decided solely on the
basls of!tttn submissions or shoul 'be scheduled
for d&ral frrgaent (or, indeed, for evidentiary
presentati ,¼l.ll depend on 'the circumstances. If
the court poses la sanction, it must, u!nless waived, d

indicate its zeasons in a written order or on the
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Laarily b record; the court should not ordinarily have to
establish explain its denial of a motion for sanctions. Whether
a-,signed t violation has occurred and what sanctions, if any, 6. }
.tLle. Q to impose for a violation are matters committed to the
Group, 49. discretion of the trial court; accordingly, as under

S does n current law, 'the standard for appellate review of
:-y signin these decisions will be'for abuse of discretion. See

- :-.'cooter & Gell v. Hartmarx Corp., 496 U.S. 384 (1990)
(noting, however, that an abuse would be established

d r whether' if the court based its ruling on an erroneous view of
Lother law'' the law or on a clearly erroneous assessment of the
accountable evidence).
:Dt.c When'
..ul inquiry~ The revision leaves for resolution on a case-by-
l should be' case basis, considering the particular circumstances A'I~i
N either in. involved, the' question as to when a motion for
Lnstead of.; violation of Rule 11 should be served and when, if
ion to the. filed, it should be decided. Ordinarily the motion

may be should be served promptly after the inappropriate
K agencies'. paper is filed, and, if delayed too long, may be

ntly impose viewed as untimely. In other circumstances, it should ,
r"?tion of. not -be served until the other party has had a 11
L ' reasonable opportunity for discovery. Given the "safe WI

harbor" provisions discussed 'below, a party cannot
(-uch as a delay serving its Rule 11 motion until conclusion of
iLy not be the case (or judicial rejection of 'the offending
a violation contention).
:(ntentions'

iolations Rule 11 motions should not be made or threatened
iet party's for minor, inconsequential violations of the standards
should not prescribed by subdivision (b). They should not be

I Ling Act. employed as a discovery device or to test the legal
L_ (1992); sufficiency or efficacy of allegations in the
nunications pleadings; other motions are available for those II'
striction purposes. Nor should Rule 11 motions be prepared to

iLsanctions asize the merits of a party's position, to exact
1 financial an unjust settlement, to intimidate an adversary into
irsal of a withdrawing contentions that are fairly debatable, to
creation of incre~iase the costs of litigation, to create a conflict I '1ti

of interest between attorney and client, or to seek
disc osure of matters otherwise 'protected by the 11 1i'

Lts to be attorney-client privilege or the work-product
on and an doctrinei. As under the prior rule, the court may
:I imposed. defer its ruling (or its decision as to the identity
e y on the of the persons to be sanctioned) until final
3 scheduled resolution of the case in order to avoid immediate
avi dentiary conflicts of interest and to reduce the disruption
<ices. If created if a disclosure of 'attorney-client.

aS waived, communications is needed to determine whether a A
oar on the vio'-ation occurred or to identify the person i!

i E , ''.1 Z~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~fie
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responsible for the violation. n
The rule provides that requests for sanctions must

be made as a separate motion, i.e. not simply
included as an additional prayer for relief contained 1,
in another motion. The motion for sanctions[is not,
however, to be filed until at least 21 days (or such
other period as the court may set) after being served.
If, during this period, the alleged violation is 1
corrected, as by withdrawing (whether formally or r
informally) some allegation or contention, the motion X
should not- be- filed with'Ithe court. These provisions b
are intended to provide a type of "safe harbor',
against motions underRule 1,ain that a party will not
be 'subect to sanctions on the: basis of another s'
party's motion unless,, after receiving the motion, it
relfuses to withdraw[ 1fthatl pos.tion ori to acknowledge 7cfandidly that itdoes, inot currently have evidence to Li
support a spcified allegation. Under the former l
rule, parties were sometimes reluctant to abandon a
queestionabl eF, contention lest that, ,,be viewed as K
evidencepf a ,Yiolation of, Rule 11, under the
rev ision, the timely withdrawal of a contention will I
protect , a rty aga inst a motion for, sanctions.

To stress the seriousness of a motion for sanctions
and to define precisely the conduct claimed to violate K
the rule, the revision provides that the "safe harbor" I
period begins to run only upon service,,of the motion. I
In most cases, however, counsel should lbe expected to
give informal notice to the other partyj whether in
person or by a telephone call ort letter, of a
potential violation before proceeding to, prepare and H
serve a Rule 11 motion.

As under former Rule 11, the filing of a motion for h
sanctions isitself subject to the requirements of the li
rule'and can' lead to sanctions. However, service of
a cross motion under Rule 11 should rarely be needed
since under the revision the court may award to the Li
person who prevails on a motion under Rule 11--whether
the, movant ~or the, target of the motion--reasonable r
expenses, including attorney's fees, incurred in U
presenting, or opposing the motion.

The power of the court to act on its town initiative
is retained,,but withlthe condition that this be done
through a show cause order,. This procedure provides '
the person with notice and an opportunity to respond.
The revision provides that a monetary sanction imposed
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| after a court-initiated'show cause order be limited toa penalty payable to the court and that it be imposed
ions must t only if the show cause order is issued before anycontained voluntary dismissal or an agreement of the parties to
contained settle the' claims made by or against the litigant.170 i a not, Parties settling a case should not be subsequentlyL (or such. faced with an unexpected order from the court leading

_ng served. to monetary sanctions that might have affected their
),$'ation is willingness to settle or voluntarily dismiss a case.mally. or Since show cause orders will ordinarily be issued only
the motion in situations that are akin to a contempt of court,govisions the rule does not provide a "safe harbor" to a
Lharbor' litigant for withdrawing a claim, defense, etc., after
Y will not a show cause order has been issued on the court's own
F another initiative. Such corrective action, however, should
n tion, it be taken into account in deciding what--if any--
:knowledge sanction to impose if, after consideration of the
idence to litigant's response, the court concludes that aLanformer violation has occurred..,-.andon a .
iewed as Subdivision (d). Rules 26(g) and 37 establishriler the certification standards and sanctions that apply to-. on Will discovery disclosures, requests, responses,
)ns. objections, and motions. It is appropriate that Rules

26 .through 37, which are specially designed for the
3fnctions discovery process, govern such documents and conductv violate rather than the more general provisions of Rule 11.
'`)arbor"l Subdivision (d) has been added to accomplish this

!Linotion. result.
*ected to
fisher in Rule 11 is not the exclusive source for control ofoi Of a improper presentations of claims, defenses, or
?are and contentions. It does not supplant statutes permittingawards of attorney's fees to prevailing parties or

alter the principles governing such awards. It does
:ion for not inhibit the court in punishing for contempt, in
S-of the exercising its inherent powers, or in imposingLce of sanctions, awarding expenses, or directing remedialweeded action authorized under other rules or under 28 U.S.C.,to the S 1927. See Chambers v. NASCO, U.S. (1991).
L ether Chambers cautions, however, ada nst relinance uponSi~nable inherent powers if appropriate sanctions can be
red in imposed under provisions such as Rule 11, and theprocedures specified in Rule ll--notice, opportunityto respond, and findings--should ordinarily be
:iative | employed when imposing a sanction under the court's
'V done inherent powers- Finally, it should be noted that(-,ides Rule 11 does not preclude a party from initiating an
Bpond. t independent action for malicious prosecution or abuseVl Osed of process.L..
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EXHIBIT E

SUMMARY OF 1993 CHANGES TO CIVIL RULE 11
PREPARED BY THE CHAIR AND REPORTER TO
THE ADVISORY COMMITTEE ON CIVIL RULES



new Forms 1A and IB, which replace the abrogated Form 18-A.The features of waiver includes

* \ghe request for waiver is sent by mail or other reliablemans, and includes a prepaid means of compliance. When 7the laintiff files a waiver, the action proceeds as if Lservi e had been made at the time of filing.
* Waiver oes not waive objections to venue or personal Ljuriadicton.

* Waiver is e .ouraged by several devices. A defendant who [waives servic is given additional time to answer; see also LiRule 12 (a) (1 . A defendant in the United States whorefuses to waive is liable for the costs of service. A [rdefendant outside U United States who refuses to waive may Lbe liable for theacosts of service ea costs taxed onconclusion of the lit ation. 
A

* Waiver is not available actions against the United Statesor its agencies.

* The provisions for service on the United States or its ILagencies are refined to make t ea8ier to cure failure toserve all required multipi officers, agencies, or [corporations. F
* The Foreign Sovereign Immunities Act a formally incorporatedas the means of serving a foreign eta or agency.
Rule 4.1. Service of Other Process

This rule contains the provisions of forme Rule 4 governing Lprocess other than the summons. Rule. 4. l(b provides fornationwide service of an order of commitment for c vil contempt.
Rule 5. Facsimile and Electronic Filing

Rule 5 is amended to authorize filing not only by acsaimiletransmission but also by other electronic means. Filing ust beauthorized by local rule, and the local rule must compi withstandards established by the Judicial Conference of the itedStates.

2 Rule 11. Signing of Pleadings; Representations to Court 7
The 1983 version of Rule 11 is substantially revised. The Kscope of the obligations imposed by Rule 11 is expanded in someways, but the sanctions are scaled back. The most central of thechanges noted below are those that make it clear that Rule 11 is Lviolated by persisting in advocating a position that did notinitially violate Rule 11 but has come to lack any sufficient V

2 L



support; that create discretion to deny any sanction for aviolation, that create a -safe harbor" by allowing withdrawal orcorrection of positions that violate Rule 11; and that define thepurpose of sanctions as deterrence, subordinating the role ofcompensating the expenses occasioned by the violation.
Rule 11(b).

* Rule 11(b) sets the standards for all pleadings, writtenmotions, and other papers. But discovery matters are takenoutside Rule 11 by Rule 11(d).

* Rule 11 certifications are made by signing, filing,submitting, or later advocating assertion in a paper.Although an allegation has sufficient support when first made,Rule 11 is violated by continuing to assert it after learningthat it has no merit. It is not required that the paper bewithdrawn or amended. Rule 11 applies to continuing advocacyafter removal of positions advanced in papers initially filedin state court.

* It is made clear that Rule 11 applies to each claim, defense,allegation, and legal or factual contention,
* Rule ll(b)(2) continues to forbid presenting a position forany improper purpose.

* The test for arguing for changes of law is changed from "goodfaith argument" to 11nonfrivolous argument. " The Note explainsthat this eliminates any "empty-head pure-heart"justification.

* The test for factual contentions is changed from "wellgrounded in fact" to "have evidentiary support." Specificprovision is made for allegations "likely to have evidentiarysupport after a reasonable opportunity for furtherinvestigation or discovery" if they are specificallyidentified. Such allegations cannot be pressed if furtherinvestigation shows them unfounded.

* A separate provision is made for denials of factualcontentions, permitting denial based on reasonable doubts asto the credibility of the only available evidence.

Rule 11(c).

* Rule 11(c) governs sanctions.

r Sanctions are made discretionary.

* A sanction, if imposed, is "limited to what is sufficient todeter repetition." Nonmonetary sanctions are proper; a wideV ~~~~~~~~~~~~3



variety are suggested in the Note. Penalties payable to the 7court are proper; the Note states that ordinarily monetary
sanctions should be paid into. court. Compensation for
expenses incurred by the moving party also is proper; the Note C
suggests that compensatory awards should be limited to unusual Lcircumstances.

* A law firm is jointly responsible for violations committed by
partners, associates, or employees, absent exceptional LJ
circumstances.

* A party who wishes to seek sanctions under Rule 11 must serve
a separate motion, but may not file or present the motion
unless the challenged paper is not withdrawn or corrected
within 21 days after service (the time period may be changed
by court order).

* Attorney fees and expenses can be awarded for making or
resisting a Rule 11 motion. This provision is intended to
reduce the occasions for cross-motions asserting that a Rule
11 motion itself violates Rule 11. Sanctions also may be
imposed on an unrepresented party, or on a represented party K
that in responsible for a violation - except that a
represented party may not be sanctioned for frivolous legal.
arguments.[

* The court may initiate Rule 11 sanctions on its own, without
the advance notice required for motion by a party. Monetary
sanctions can be imposed by this means only if an order to L
show cause is issued before voluntary settlement or dismissal.

* If sanctions are imposed, the court must describe the conduct Lthat violated the Rule and explain the basis for the sanction
imposed.

Rule 1 Time To Answer

Rule 12 (1)(B) is added to reflect the additional time toanswer allowed f a defendant waives service under new Rule
4(d)(3).

Rule 15. Amended Pleadi

The cross-reference in Rule (c) 3) is changed to ref lect the
designation of former Rule 4(j) as e 4(m).

Rule 16. Pretrial Conferences

* The time for the scheduling order iB ended by using
appearance of a defendant or service as the ating point,
not the time of' filing the complaint. This chan is more
important than might seem because new Rule 26(f) requi the

-
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DISSENTING OPINION BY JUSTICE SCALIA
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SUPREME COURT OF THE UNITED STATES 2

AMENDMENTS TO THE FEDERAL RULES escE
OF CIVIL PROCEDURE Tt

[April 22, 1993] Tiie
and

JUsTnCE SCALIA, with whom JUSTICE THOMAS joins, and t Me
with whom JUSTICE SOUTER joins as to Part II, filed a r!S
dissenting statement. thal

I dissent from the Court's adoption of the amendments (a
to Federal Rules of Civil Procedure 11 (relating to sanc-
tions for frivolous litigation), and 26, 30, 31, 33, and 37 "Ba
(relating to discovery). In my view, the sanctions proposal lt
will eliminate a significant and necessary deterrent to
frivolous litigation; and the discovery proposal will in- disi
crease litigation costs, burden the district courts, and, 1;'
perhaps worst of all, introduce into the trial process an
element that is contrary to the nature of our adversary COG
system.

I~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~, i

Rule 11 Cot
It is undeniably important to the Rules' goal of 'the

just, speedy, and inexpensive determination of every not
action,' Fed. Rule Civ. Proc. 1, that frivolous pleadings X

and motions be deterred. The current Rule 11 achieves
that objective by requiring sanctions when its standards iue

are violated (though leaving the court broad discretion as
to the manner of sanction), and by allowing compensation X c
for the moving party's expenses and attorney's fees. The ro
proposed revision would render the Rule toothless, by s
allowing judges to dispense with sanction, by disfavoring
compensation for litigation expenses, and by providing a i
21-day "safe harbor' within which, if the party accused bef

ea
F : ; k~~~~~~~~~~~~~~
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of a frivolous filing withdraws the filing, he is entitled toJL2S escape with no sanction at all.

To take the last first: In my view, those who file7 frivolous suits and pleadings should have no "safe harbor."L The Rules should be solicitous of the abused (the courtsand the opposing party), and not of the abuser. Underi-s, and the revised Rule, parties will be able to file thoughtless,ILK. filed a reckless, and harassing pleadings, secure in the knowledge
that they have nothing to lose: If objection is raised, theyiefliments can retreat without penalty. The proposed revisiongLj sanc- contradicts what this Court said only three years ago:3, and 37 'Baseless filing puts the machinery of justice in motion,i Froposal burdening courts and l individuals alike with needless.eent to expense and delay. Even if the careless litigant quicklyI will in- dismisses the action, the harm triggering Rule 11'su-, and, concerns has already occurred. Therefore, a litigant whorIzss an violates Rule 11 merits sanctions even after a dismissal."idversary Cooter & Gell v. Hartmarx Corp., 496 U. S. 384, 398(1990). The advisory committee itself was formerly of thesame view. Ibid. (quoting Letter from Chairman, Advisory
Committee on Civil Rules).

I rTh "the The proposed Rule also decreases both the likelihoodI-f the andthe severity of punishment for those foolish enoughoi-every not to seek refuge in the safe harbor after an objection isLeadings raised. Proposed subsection (c) makes the issuance of anya7iieves sanction discretionary, whereas currently it is required.Chdards Judges, like other human beings, do not like imposing-etion a punishment when their duty does not require it, especiallyeiation upon their own acquaintances and members of their ownet- The profession. They do not immediately see, moreover, theless, by system-wide benefits of serious Rule 11 sanctions, thoughfa 7 njrng they are intensely aware of the amount of their own timeni ng a it would take to consider and apply sanctions inthe caseaccused before them. For these reasons, I think it i mportant to7r the effectiveness of the scheme that the sanctions remainL mandatory.
Finally, the likelihood that frivolousness will even bechallenged is diminished by the proposed Rule, whichrestricts the award of compensation to "unusual circum-

L __ _
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stances," with monetary sanctions "ordinarily" to be d
payable to the court. Advisory Committee Notes to 1Proposed Rule 11, pp. 53-54. Under Proposed Rule
11(c)(2), a court may order payment for "some or all of the
reasonable attorneys' fees and other expenses incurred as
a direct result of the violation" only when that is 'war-i
ranted for effective deterrence." Since the deterrent effect
of a fine is rarely increased by altering the identity of the apayee, it takes imagination to conceive of instances in luwhich this provision will ever apply. And the commentary d
makes it clear that even when compensation is granted Vit should be granted stingily-only for costs 'directly and
unavoidably caused by the violation." Id., at 54. As seen
from the viewpoint of the victim of an abusive litigator, rt
these revisions convert Rule 11 from a means of obtaining tI
compensation to an invitation to throw good money after ro
bad. The net effect is to decrease the incentive on the d
part of the person, best, situated to alert the court to
perversion of our civil justice system. dI would not have registered this dissent if there were
convincing indication lithatf the current 'Rule 11 regime is
ineffective, or encourages excessive satellite litigation. But a
there appears to be general agreement, reflected in a
recent report of the advisory committee itself, that Rule Vt)11, as written, basicallyhworks. According to that report, I Ltia Federal Judicial Center ,lsurvey showed that 80% of e.district judges believe Rule 11 hasIhad an overall positive PI
effect and should' be ,retained in its' present form, 95% LJc(believed ,the Rule had' noth impeded [development of the
law, adbout 75* said the benefits justify the expendi- l A
tarely of jdicial time.$ See Interim Report on Rule 11, X
Advisory Committee, on Civil Rules, reprinted in G. Vairo, at
Ruie 11 Sanctions:l, Case Law Perspectives and Preventive 0fltMeasures, App. I-8,j-1O0 (2d ed, 1991). Tre, many l
lawyers do not like Rule 11, It may cause them financial
liability, it may damage! Iheir professional reputation in s
front of iihportant clients, and the cost-of-litigation savings al
it produces are savings not to lawyers Ibut to litigants.
But the qoverwheli`ing approval cOf the Riue b~y the federal Arc

W ME it j W r 1' t o
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l to be district judges who daily grapple with the problem of
Notes to litigation abuse is enough to persuade me that it should

al Xd Rule not be gutted as the proposed revision suggests.'
;tdl of the
icurred as II
At s 'war- Discovery Rules
rAt effect The proposed radical reforms to the discovery process
tity of the are potentially disastrous and certainly premature-partic-
;races in ularly the imposition on litigants of a continuing duty to
s gentary disclose to opposing counsel, without awaiting any request,
s granted various information "relevant to disputed facts alleged

stly and with particularity." See Proposed Rule 26(a)(1)(A),
las seen (aXlXB), (eXl). This proposal is promoted as a means of
litigator, reducing the unnecessary expense and delay that occur in
tafng the present discovery regime. But the duty-to-disclose
Y after regime does not replace the current, much-criticized

7e on the discovery process; rather, it adds a further layer of discov-
flurt to ery. It will likely increase the discovery burdens on
L district judges, as parties litigate about what is "relevant"

Iere were to "disputed facts," whether those facts have been alleged
rr-ime is with sufficient particularity, whether the opposing side has
t n. But adequately disclosed the required information, and wheth-
ted in a er it has fulfilled its continuing obligation to supplement
knPt Rule the initial disclosure. Documents will be produced that
3 report, turn out to be irrelevant to the litigation, because of the

80% of early inception of the duty to disclose and the severe
I fositive penalties on a party who fails to disgorge in a manner
I'of de consistent with the duty. See Proposed Rule 37(c) (prohib-
A- of the
,expend~i-

I lIe 11, 'I do not disagree with the proposal to make law firms liable for an
(Vairo, attorney's misconduct under the Rule, see Proposed Rule 11(c), or with

Xeventive the proposal that Rule 11 sanctions be applied when claims in pleadings
67 many that at one time were not in violation of the rule are pursued after it is
Lancial evident that they lack support, see Proposed Rule 11(b); Advisory
cation in Committee Notes to Proposed Rule 11, p. 51.

vinll~. - It is curious that the proposed rule regarding sanctions for discoveryil ivings abuses requires sanctions, and specifically recommends financial sanctions
litgants. and compensation to the moving party. See Proposed Rule 37(a)(4)(A),
e federal (c)(1). No explanation for the inconsistency is given.Le
LV
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EXHIBIT G

EXCERPTS FROM MAY 1, 1992 LETTER TO THE STANDING
COMMITTEE FROM THE CHAIR OF THE CIVIL COMMITTEE



Page2
Attacblchent to letter to HoD. Robert E. Keeton, Chairman 2

May 1t 99

with respect to end located outside the United States is disapproved, Rule 4 need not

be rejected in its ety. Rather, oue of two approaches could be adopted. (1) eliminate the

cst-shifting feature t is the principal objection raised by the British Embassy (by adding a

clause in the last senten of Rule 4(d)(2) that excludes foreign defendants from the cost-

shifting sanction), or (2) limthe Rule 4(d) procedure to domestic defendants (by eliminating

the reference to ubdivision (f the first sentence of Rule 4(d) and elimating subdivision

(a)(1)(B) of Rule 12). The Comtee Notes and Forms 1A and 1B would also need to be

revised to cnoform to thesecages.

Fed. R. Ct. 'P. 4.1 (Draft publisbed Otb~99

Non-controversial. This rule was returne preme Court for further review because of its

relationship to the proposed amendment of Rule 4. There changes needed in language as previously

submitted to the Supreme Cour.L

The Advisory Committee is unanimous in recommending adRion of Rule 4.1, which is essentially

unchmget from the language published in October-1989. \

Fed. R. ClV. P. 5 (Not zreViouslv published)I Non-controvesial This is a technical amendment, using the broader language o dntly revised Fed.

R. App. P. 25 to make clear that district courts-and, more importantly at the present tne, b ptcy courts-

may permit, to the exnt authorized by the Judicial Conference, filing not only by facsimile trans on but also

t ~~by other clectronic means.\

The Advisory Committee is unanimous in recommending adoption of Rule 5. Although this h Uot

been published as a proposed change to the Fed. R. Civ. P., the Advisory Committee believes that this a

technical amendment as to which public notice and comment should be eliminated under Rule 4d of the

governing procedures and so recommends to the Standing Committee.,

FEd. (Dft nublished Aueust 1991) -

The proposed amendment of Rule 11 is controversiaL It has provoked extensive comment from the

bench, bar, and public.

It is appropriate to begin with a brief discussion of the special procedures followed by the Advisory K
Committee with respect to Rule 11. Tbe Committee had received various requests, formal and informal, for L

further amendment or abrogation of Rule 11, which had been revised in 1983. TIe Committee was also aware

of several studies of the rule undertaken by various individuals. bar associations. and courts. Whether to propose

any change-and, if so, what type of change-was, however, far from clear. The Committee started by publishing

a notice that solicited comments about the several aspects of the operation of Rule 11 and by requesting that

the Federal Judicial Center conduct certain studies and surveys. The Committee then held a public meeting and ,

heard from various judges, attorneys, and academics who were known to have strong views about Rule 11. L I

There was no consensus about whether-or how-the rule should be amended. Some urged that the 1983

revision be retained with little or no change. Some urged that any amendment was premature and should be

deferred until more experience had been gained. Some suggested various changes to deal with specific problems 4
that had arise Others urged that it be restored, in essence, to its pre-1983 form or, indeed, be eliminated

altogether.
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After considering these Comments and the FJC studies and survey, the Committee concluded that thewidespread critics of the 1983 version of the rule, though frequently exaggerated or premised on faultyassumptions, were not without some merit. The goal of the 1983 version remains a proper and legitimate one,L. and its insistence that litigants *stop-and-think before filing pleadings, motions, and other papers should, in theopinion of the Committee, be retained. Many of the initial difficulties have been resolved through case law overthe past nine years. Nevertheless, there was support for the following propositions: (1) Rule 11, in conjunctionwith other rules, has tended to impact plaintiffs more frequently and severely than defendants; (2) it occasionallyhas created problems for a party which seeks to assert novel legal contentions or which needs discovery fromother persons to determine if the party's belief about the facts can be supported with evidence; (3) it has toorarely been enforced through nonmonetary sanctions, with cost-shifting having become the normative sanction;(4) it provides little incentive, and perhaps a disincenctive, for a party to abandon positions after determining theyare no longer supportable in fact or law-, and (5) it sometimes has produced unfortunate conflicts betweenattorney and dient, and exacerbated contentious behavior between counseL In addition, although the greatmajority of Rule 11 motions have not been granted, the time spent by litigants and the courts in dealing withsuch motions has not been insignificant.

The Committee then drafted a proposed amendment with the objective of increasing the fairness andeffectiveness of the rule as a means to deter presentation and maintenance of frivolous positions, while alsoreducing the frequency of Rule 11 motions. The proposed amendment was-published in August 1991 and hasgenerated many coments, written and oraL

Summarized below are the principal criticisms and suggestions that the Comminee has received. Severalof these, it may be noted, are embodied in an alternative proposal for amendment of Rule 11 sponsored byAttorney John Frank and others, which has gained significant support from various judges, lawyers, andorganizations.

Opposition to this revision as 'weakening' the rule. It is correct that, given the 'safe harbor' provisionsand those affecting the type of sanction to be imposed, the amendment should reduce the number ofRule 11 motions and the severity of some sanctions. The Advisory Committee is unanimous that, to theextent these changes may be viewed as 'weakening the rule, they are nevertheless desirable.

LQR=sition to any amendment as *prermature.' Whie several problem areas encountered under the 1983verson of Rule 11 have been corrected by case law, others remain and cannot be cured by greaterexperience within the bench and bar. By the time the new amendments can become effective, a periodof ten years will have elapsed since the prior revision. The Advisory Committee is unanimous thatchanges should nt be deferred for additional time and study.

Application to discoverv documents. Notes to the published draft asked for comments on whether RuleL 11 should be made explicitly inapplicable to discovery documents, and indicated that the AdvisoryCommittee would be considering such a change without additional publication. The comments receivedsupport this change. The Advisory Committee is unanimous that this change should be made and hasdone so through the addition of subdivision (d).

Continujg duty to withdraw unsupportable contentins The publed draft abandoned the "signerlsaphotr approach of the current rule that imposes obligations solely on the persons signing a paperand measures those obligations solely as of the time the paper is fied. It provided that litigants havea duty not to maintain a contention that, though perhaps initially believed to be meritorious, is no longersupportable in fact or law. Several comments expressed concern that, t least as drafted, the revisionmight lead to disruptive and wasteful activities based on a mere failure to reread and amend previously
filedpleadings, motions, or briefs. The Advisory Committee believes that this latter criticism is welltakena has made several modifiations to the published language of the text and limited theexpansion to non-signers to persons who'pursues- a previously filed paper. These changes, coupled withL ~ fthe 'safe huarbo provisions, should minimize these concerns.

. s4
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DutM to condut nrefil invegstiatign. Some critics express skepticism regarding the obligation to
conduct an appropriate pre-filing investigation in' vicw of the provisions allowing pleading on
'information and belihe and affording a 'safe harbor' against the filing of Rule 11 motions if 7
unsupportableontentions are withdrawn. The basic requirement for pre-filing investigation is retained
in the text of the rule, and, as the Committee Notes make dcear, pleading on information and belief must
be preceded by an inquiry rcasonable under the crcumstans The revision is not a license to join
parties, make claims, or present defeaues without any factual basis or justification. However, it must I
be acknowledged that, with these changes, some litigants may be tempted to conduct less of a pre-filig
investigation than under the acrrent rule. The Advisory Committee believes that this risk is justified,
on balance, by the benefits from the changes

Plcadinu as a whole- Several comnts urged that the revision of Rule U incorporate the approach
adopted in some decisions, permitting sanctions only i4 taken 'as a whole,' the paper violated the
standards of the rule. Ile Advi~sory Committee continues to btlieve that the 'stop-and~hinf obligations
apply to all of the allegations and assertions, not just to a majority of them. Neverthdelss the language

published draft might have inappropriately encouraged an excessive number of Rule 11 motions
premised upon a detailed parsing of pleadings and mOtiO.S. The Advisory Committee has changed the
tect of subdivision (b) to eliminate tha sperific reference to a .li defense request demand
objection contAtiondor artunrent' and has also modifies the acco thpaenang Notes to emphni that
Rule 11 motions should w Ot be prepared-or threatened-for mmor inconsequential violations or as ae
substitute for traditional motions specifically designet to enablk parties to chlenge the suffici ncy of

pleadings. Ilese, changes, coupled with the Lopportunity to Correct alltgation~s under the *safe harbor i

sions should tlhmecur tns ecisd for eourt eonsideration of Rule tion i s directed at insignificabntu
aspects of a complaint or answcr.- r;

mMandatore sanctions. tae most frequent criticism has been that the redision leavrs in place the
current mandate that soma sanction be idpoto a f the court f tcrmines ts t the ruoe has R een violated.
The suggestion is that, even if a violation is found, thc district cutsolhacicrinnttoimpoe LiJ

any sancthon Two members of the Advisory Committee preaEr this approach though do not request
that this vitw be exprcssid as a foreal minority view in the Committec Notes. Rue othir members oo
th t Adrisory Committee belieoe thate particularly giden the opportunity theough the dsaft harbornie

to vthdraw asiunsupprtcl r when unsuppotable 11 motion is even ficdsme sanctionr L
should beirnpod ia thescourt is called upon to l etinegmit and does detirminef that thc rue has besn
violated. As under the current, rule~ the eourt rctains discretion as to tlie partieular sanction to be r

mposed subifct howenvr to the principle that it not ber nore severC than nseed for efective
deterrence atd than courthenor s aonwcts a violation has oecurred is rredewd on appeal for abuse
of discretion .

Pa$;nen gfenontansantios to an advetsar Another frequent critics is that thc draft continues

to prrmit amonetry awad to be paid to an adversary for damages resulting from a Rule 11 violationr
rather thain moneury awds to provlties paid into coUrt Tie Advisory Committee agrees withel
the prcmis nedat to discourhas coater the incuntiRe for many unnecessary Rule 11 motionsi tas too
fecquently bcenu seected as the sanction, ad, indeed ba5 led to thec large awards most often cite~d by
critics of the 3 rule. Both in the texs and the tonmittee Notes, the published draft contained g

F tbat vc cos~~~to topcrnlnt cost-shifting awards explicitly rcotcd the d _qrnt Lu!oc
of Rule 11 sanctioss and the apotent al for non-monetary sanctions. The Advisory Committce remains

Co n6t thatithere are siiua~tions-pirtic~uiarly when'unsupportable contentions are filed to harass or
EnihiaC an ml somn cac novn iat ihgcatly disparate fintanea resources-in j

wl& -shiting. may be needed for effectin- dcterrescc. The Commtc has, however. ,madc a

Xhcnl c w ¢hcxtlIO lsuwb~ision 4;)(2) to emiphasize that costailn awards should be the
HptioA t ~ ~th to mo, for sanoctions. AwS to thecpcw incurrct in presenting or ppsg:

a Rileil ogia; oepublished draft provides thc court~w with atton to awrd fees to the previling

party: this is needed to discouragc non-meritorious Rule 11 rnotions witbout creating a disincentive to



I
122

Attachment B to letter to Hon. Robert E. Keeton, Chairman PageS
May! 1. 992 Fg

tie pZetaton of motions that should be filed.

Trotection of reoresetd parties (as distinguished from attornevs5 from sanctions. The current rulepermits the court to impose a sanction upon the person who signed the paper, 'a represented party, orboth. The published draft would have restricted the imposition of monetary sanctions upon a
represented party to situations in which the party was responsible for a violation of Rule 11(b)(1)(papers filed to harass or for other improper purpose). Comments have been mixed: some opposing
any such restriction; others opposing any monetary sanctions on represented parties; others suggestingvariants on the language in the draft. Upon further reflection and consideration of the comments, the
Advisory Committee believes that the prohibition of monetary sanctions against a represented partyshould be limited to violations of Rule 11(b)(2) (frivolous legal arguments), and has changed thelanguage of subdivision (c)(2)(A) accordingly.

Sanctions against law firms. The published draft contained provisions designed to remove therestrictions of the current rule respecting sanctions upon law firms. Sc Pavelic & LeFlore v. Marvel
Entertainment Groun, 493 U.S. 120 (1989) (1983 version of Rule 11 does not permit sanctions against
law firm of attorney signing groundless complaint). While many comments supported this change,
others opposed it, urging that sanctions be imposed only on the individual attorney found to haveviolated the rule. The Advisory Committee believes that, consistent with general principles of agency,
it is often appropriate for a law firm to be held jointly responsible for violations by its partners,
associates, and employees. Given the opportunity under the 'safe harbor' provisions to avoid snctions
imposed on a motion, coupled with the changes designed to reduce the frequency of 'fee-shifting'
sanctions that have produced the largest monetary sanctions, the Committee has added to the published
draft in subdivision (c)(1)(A) language clarifying that a law firm should ordinarily be held jointlyaccountable in such circumstance

Court-initiated snctions after case dismissed. Several groups have suggested that the safe harbor
provisions, which under the published draft apply only to motions filed by other litigants, should applyalso to show cause orders issued at the court's own initiative, The Advisory Committee continues tobelieve that court-initiated show cause orders-which typically relate to matters that are akin to contempt
of court-are properly treated somewhat differently from party-initiated motions. The published draft
does, however, contain provisions in subdivision (c)(2)(B) protecting a litigant from monetary sanctions
imposed under a show cause order not issued until after the claims made by or against it have been
voluntarily dismissed or settled

Standards for anpellate review. Some of the comments have urged that the revision contain language3nodifing the standard for appellate review announced in Cooter & Gell v. Fartmarx Corp., -US.
(1990). hec Advisory Committee concludes that the arguments are not sufficiently compelling tojuify a deviation from the principle that ordinarily the rules should not attempt to prescribe standards

for appellate review.

The Advisory Committee has carefully considered the various criticisms and suggestions, as well as thosecomments favoring the published proposal. Ultimately the only disagreement within the Committee related, asnoted above, to whether imposition of sanctions should be mandatory or discretionary. The two members whofAted the discretionary standard nevertheless believe that proposed amendment is preferable to the current
rulc, and accordingly the Committee is unanimous in recommending adoption of the proposed amendment ofRule 1L As noted above, several changes have been made to the language of the amendment as published.
These changes, however, either are essentially technical and clarifying in nature, or represent less of amodification of the current Rule 11 than had been proposed in the published draft; and the Committee believesthat the proposed amendment can and should be forwarded to the Judicial Conference without an additionalperiod for public notice and comment..
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EXHIBIT H

DRAFT OF PROPOSED AMENDMENTS TO BANKRUPTCY
RULE 9011 TO CONFORM TO THE 1993

AMENDMENTS TO CIVIL RULE 11

Rule 9011. Signing afnd of Papers: Representations to
the Court: Sanctions: Verification

and Copies of Papers

1 (a) SIGNATURE. Every petition, pleading, written
W 2 motion and other paper served or filed in a oazc under the

3 Code en behalf of a party represented by an attorney, except

4 a list, schedule, or statement, or amendments thereto, shall

L 5 be signed by at least one attorney of record in the

6 attorney's individual name, or, if the party is not

7 represented by an attorney, shall be signed by the party.

E 8 whose off ice address and telephone number shall be stated.

9 A party who is not reprzsented by an attorney shall sign all7 10 papers and state the party's address and telephone number.

11 Each paper shall state the signer's address and telephone

12 number. if any. The signature of an attorney or a party

13 constitutes a certificate that the attorney or party has

14 read the document; that to the best of the attorney's or

15 party's knowledge, information, and belief formed after

16 reasonable inquiry it is well grounded in fact and is

17 warranted by existing law or a good faith argument for the

18 extoneion, modification, or reversal of existing law; and

19 that it is no t interposed for any improper purpose, such as
7 20 to harass er to eause unnecesary delay or needlces increas

L
21 in the cost of litigation or administratien of the ease. If

r111
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22 a document is not signed, it An unsigned paper shall be

23 stricken unless it is oignnd promptly after the omission of 7]

24 the signature is corrected promptly after being called to

25 the attention of the person whose signature is required

26 attorney or party. If a document is signed in violation of

27 this rule, the oourt on motion or en its own initiative, i.

28 shall impose on the person who signed it, the represented

29 party, or both, an appropriate sanetion, which may inelude

30 an order to pay to the other party or partice the amount of

31 the reasonable expenses incurred because of the filing of

32 the documcent, including a reasonable attorney's fcc. WV
33 (b) REPRESENTATIONS TO THE COURT. By presenting to the F

34 court (whether by signing, filing, submitting, or later

35 advocating) a pleading, written motion, or other paper,

36 attorney or unrepresented Partv is certifying that the best

37 of the person's knowledge, information, and belief, formed

38 after an inquiry reasonable under the circumstances, -- F
39 (1) it is not being presented for any improper J

40 purpose. such as to harass or to cause unnecessary

41 delay or needless increase in the cost of litigation;

42 (2) the claims, defenses, and other legal L
43 contentions therein are warranted by existing law or by C

44 a nonfrivolous argument for the extension, LI)

45 modification. or reversal of existing law or the

46 establishment of new law;

47 (3) the allegations and other factual contentions

2



48 have evidentiary support or, if specifically so

49 identified, are likely to have evidentiary support

50 after a reasonable opportunity for further

51 investigation or discovery: and

52 (4) the denials of factual contentions are

53 warranted on the evidence or. if specifically so

54 identified, are reasonably based on a lack of

55 information or belief.

56 (c) SANCTIONS. If. after notice and a reasonable

57 opportunity to respond, the court determines that

58 subdivision (b) has been violated, the court may, subject to

59 the conditions stated below, impose an appropriate sanction

60 upon the attorneys. law firms, or parties that have violated

61 subdivision (bl or are responsible for the violation.

62 (1) How Initiated.

63 (A) By Motion. A motion for sanctions under

64 this rule shall be made separately from other

65 motions or requests and shall describe the

66 specific conduct alleged to violate subdivision

67 -(b). It shall be served as provided in Rule 7004.

68 but shall not be filed with or presented to the

69 court unless. within 21 days after service of the

70 motion (or such other period as the court may

71 prescribe), the challenged paper. claim, defense.

72 contention, allegation. or denial is not withdrawn

73 or appropriately corrected. If warranted, the

3



74 court may award to the partv Prevailing on the

75 motion the reasonable expenses and attorney's fees

76 incurred in Presentinq or opposing the motion.

77 Absent exceptional circumstances. a law firm shall

78 be held jointly responsible for violations

79 committed by its partners, associates. and 2
80 employees.

81 (B) On Court's Initiative. On its own

82 initiative, the court may enter an order L
83 describing the specific conduct that appears to

84 violate subdivision (b) and directing an attorney. LJ
85 law firm. or party to show cause why it has not 7

86 violated subdivision (b) with respect thereto.

87 (2) Nature of Sanction: Limitations. A sanction

88 imposed for violation of this rule shall be limited to

89 what is sufficient to deter repetition of such conduct i
90 or comparable conduct by others similarly situated.

91 Sublect to the limitations in subparagraphs (A) and Li

92 (B). the sanction may consist of. or include, r
93 directives of a nonmonetary nature, an order to Day a

94 Penalty into court. or . if imposed on motion and

95 warranted for effective deterrence. an order directing

96 payment to the movant of some or all of the reasonable

97 attorneys' fees and other expenses incurred as a direct -

98 result of the violation.

99 (A) Monetary sanctions may not be awarded L

4 K
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Liz 100 acainst a represented party for a violation of

7 101 subdivision (b)(2).

102 (B) Monetary sanctions may not be awarded on

103 the court's initiative unless the court issues its

104 order to show cause before a voluntary dismissal

L- 105 or settlement of the claims made by or acgainst the

106 party which is. or whose attorneys are, to be

L 107 sanctioned.

108 (3) Order. When imposing sanctions, the courtL
109 shall describe the conduct determined to constitute a

110 violation of this rule and explain the basis for the

111 sanction imposed.

112 (d) INAPPLICABILITY TO DISCOVERY. Subdivisions (a)

113 through (c) of this rule do not apply to disclosures and

114 discovery requests, responses. objections, and motions that

l 115 are subject to the provisions of Rules 7026 through 7037.

116 t b-t Je) VERIFICATION. Except as otherwise specifically

117 provided by these rules, papers filed in a case under the

L 118 Code need not be verified. Whenever verification is

119 required by these rules, an unsworn declaration as

120 provided in 28 U.S.C. S 1746 satisfies the requirement of

7 121 verification.

L 122 (e+ _Lf) COPIES OF SIGNED OR VERIFIED PAPERS. When

7 123 these rules require copies of a signed or verified paper, it

124 shall suffice if the original is signed or verified and the

125 copies are conformed to the original.

7 5



COMMITTEE NOTE

This rule is amended to conform to the 1993

changes to F.R.Civ.P. 11. For an explanation of these

amendments, see the advisory committee note to the 1993

amendments to F.R.Civ.P. 11.

Reporter's Notes:

(1) I deleted the phrase "served or filed in a case under

the Code" in the first sentence of the rule. There is no similar

phrase in Rule 11 (pre-1993 or the current version). I did this

to conform to Rule 11. I also think it is not necessary to say

"in a case under the Code" because Rule 1001 already provides

that the Bankruptcy Rules apply to cases under the Code.

(2) In preparing this draft, I did not include the

following sentence that has been in Rule 11 (pre- and post-1993)

but has not been in Rule 9011: "Except when otherwise

specifically provided by rule or statute, pleadings need not be

verified or accompanied by affidavit." There are several reasons

why I did not include this in the above draft. First, Rule

9011(b) governs verification (Rule 11 has no comparable
subdivision). Second, "pleadings" could be construed to include

motions in contested matters under Rule 9014 and it is the usual L
practice to submit affidavits together with motion papers. See

Rule 9006(d). I also do not think that this sentence is

necessary and I am. not aware of any problems caused by the

absence of this sentence in Rule 9011. Finally, the last time

Rule 9011 was amended to conform to Rule 11 (in 1993), this

sentence was not added to Rule 9011. [2

(3) Rule 11 does not contain the substance of the present

Rule 9011(c) regarding copies of signed or verified papers. I

would leave this in as a separate subdivision (I renumbered it D

Rule 9011 (f) in the above draft).

6
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AGENDA X
New York, New York
September 22-23, 1994

TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES

FROM: ALAN N. RESNICK, REPORTER

RE: FRIVOLOUS APPEALS

DATE: JUNE 10, 1994

I recommend that the following new Bankruptcy Rule be

considered by the Advisory Committee:

Rule 8020. Damages and Costs for Frivolous Appeal

1 If a district court or bankruptcy appellate panel

2 determines that an appeal from an order, judgment, or

3 decree of a bankruptcy judge is frivolous, it may,

r 4 after a separately filed motion or notice from the

5 district court or bankruptcy appellate panel and

6 reasonable opportunity to respond, award just damages

7 and single or double costs to the appellee.

L COMMITTEE NOTE

r 1 This rule is added to clarify that a district
1 2 court hearing an appeal, or a bankruptcy appellate

3 panel, has the authority to award damages and costs to
4 an appellee if it finds that the appeal is frivolous.
5 By conforming to the language of Rule 38 F.R.App.P.,

Lid 6 this rule recognizes that the authority to award
7 damages and costs in connection with frivolous appeals
8 is the same for district courts sitting as appellate

L 9 courts, bankruptcy appellate panels, and courts of
10 appeals.

11 This rule requires that before the district court
12 or bankruptcy appellate panel may impose sanctions, the
13 person to be sanctioned must have notice and an
14 opportunity to respond. This rule is consistent with

L. 15 the 1994 amendments to F.R.App.P. 38 in that it
16 reflects the basic principle enunciated in the Supreme
17 Court's opinion in Roadway Express. Inc. v. Piper, 447

L 18 U.S. 752, 767 (1980), that notice and opportunity to
19 respond must precede the imposition of sanctions. A
20 separately filed motion requesting sanctions
21 constitutes notice. A statement inserted in a party's
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22 brief that the party moves for sanctions is not
23 sufficient notice. Requests in briefs for sanctions
24 have become so commonplace that it is unrealistic to
25 expect careful responses to such requests without any
26 indication that the court is actually contemplating
27 such measures. Only a motion, the purpose of which is
28 to request sanctions,is sufficient. If there is no
29 such motion filed, notice must come from the district
30 court or bankruptcy appellate panel. The form of
31 notice from the court and the opportunity for comment
32 purposely are left to the appellate court's discretion. L

Background

Judge James W. Meyers has recommended that a rule similar to L

Rule 38 of the Federal Rules of Appellate Procedure be added to

Part VIII of the Bankruptcy Rules. F.R.App.P. 38, currently

titled "Damages for Delay", now provides: "If a court of appeals K
shall determine that an appeal is frivolous, it may award just

damages and single or double costs to the appellee." Rule 38 is

being amended this year to expressly provide for notice and H

opportunity to respond before sanctions are imposed. These

amendments were promulgated by the Supreme Court in April to be

effective on December 1, 1994.

Judge Meyers also suggests that the Committee Note indicate

that the new bankruptcy rule is intended to clarify, rather than K
change, existing law. Although prevailing case law recognizes

that sanctions for frivolous appeals from a bankruptcy court

order may be imposed by the district court or BAP, the particular

source of the authority to impose these sanctions is not clear. 7
Judge Meyers suggests that adding a rule in Part VIII based on 7

Appellate Rule 38 "will place appellate sanctions by the district

court or the BAP on a firmer foundation." I agree.

2



L Possible Sources of Authority to Impose Sanctions

Several possible sources of the authority of a district

court or BAP to impose sanctions for frivolous appeals have been

relied upon -- or at least suggested -- in appellate decisions:

(1) Bankruptcv Rule 9011

In my opinion, a literal reading of the Bankruptcy Rules

leads to the conclusion that Rule 9011 gives the district court

or BAP the authority to impose sanctions in connection with

frivolous appeals. The rule requires a signature on every

"petition, pleading, motion and other paper served or filed in a

L case under the Code..." It appears to me that this would include

appellate briefs. For violation of the rule, "the court" shall

impose an appropriate sanction. "Court" is defined in Rule 9001

L as "the judicial officer before whom a case or proceeding is
L

pending." If the proceeding is pending before the BAP or district

LI court, that tribunal is the "court." Clearly, a district court

is a "court" when it is hearing a noncore matter de novo, or when

L the reference of a case or proceeding to the bankruptcy court has

L been withdrawn so that the district judge acts as a trial judge.

Rule 9011 does not distinguish between district judges acting as

L trial judges and district judges acting as appellate judges. In

addition, Rule 1001 defines the scope of the Bankruptcy Rules

K broadly, including "procedure in cases under title 11," without

E limiting them to any particular court (compare Civil Rule 1 which

limits its scope to procedure in the "district court"). The mere

presence of Part VIII of the Rules shows that the Bankruptcy

3
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Rules apply to appeals to the district court or BAP, and Rule

9011 is in Part IX which contains "General Provisions."

Nonetheless, my reading of Rule 9011 is irrelevant in view

of decisions that have held that it is not applicable to L

appellate courts. For example, in In re Akros Installations.

Inc., 834 F2d 1526, 1531 (9th Cir. 1987), the Ninth Circuit held F
that the word "court" in Rule 9011 means "bankruptcy court," and

that Rule 9011 applies to only the "initial proceedings in

bankruptcy court." Therefore, Rule 9011 can not be relied upon [
as authority for imposing sanctions for frivolous appeals. The

Ninth Circuit also held, in In re Vasseli, 5 F.3d 351 (9th Cir. L

1993), that it is inappropriate for the appellate court to remand 77

to the bankruptcy court the task of imposing sanctions for a

frivolous appeal. It appears, therefore, that bankruptcy courts

also may not use Rule 9011 to impose sanctions for a frivolous

appeal from a bankruptcy court order. [
(2) Civil Rule 11

Although it has been argued in a number of cases that Rule

11 F.R.Civ.P. is a source of authority for a district court to

impose sanctions for a frivolous appeal from a bankruptcy court

order, most courts have either rejected this argument or have L

avoided the issue by finding a different source of authority. As

the Ninth Circuit held in In re Akros Installations, Inc., 834

F2d 1526 (9th Cir. 1987), bankruptcy proceedings are expressly [2

excluded from the scope of the Civil Rules (see Civil Rule

81(a)(1)). See also, In re Sherk, 918 F2d 1170 (5th Cir. 1990),

4
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and In re Stalter & Co.. Inc.., 99 BR 327 (E.D. La. 1989), where

the courts declined to decide whether Rule 11 applies to

bankruptcy appeals to the district court because there are

alternative sources of authority to impose sanctions. Finally,

the Supreme Court has suggested that Rule 11 was not intended for

appeals, but "is more sensibly understood as permitting an award

only of those expenses directly caused by the filing, logically,

those at the trial level." Cooter & Gell v. Hartmarx Corp., 496

U.S. 384, 406 (1990).

In any event, the Civil Rules, including Rule 11, only

applies to district court proceedings and, therefore, could not

apply to the BAP. See Rule 1.

(3) 28 U.S.C. 6 1927

This statute provides as follows:

Counsel's Liability for Excessive Costs

Any attorney or other person admitted to conduct
cases in any court of the United States or any
Territory thereof who so multiplies the
proceedings in any case unreasonably and
vexatiously may be required by the court to
satisfy personally the excess costs, expenses, and
attorneys' fees reasonably incurred because of
such conduct.

Several courts have held that this statute may be the basis

for imposing sanctions for frivolous appeals to the district

court. See In re Sherk, 918 F2d 1170 (5th Cir. 1990); In re

Akros Installations. Inc., 834 F2d 1526 (9th Cir. 1987).

However, it appears to me that reliance on this statute as

authority for a BAP imposing sanctions may be problematic.

K5
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Section 1927 authorizes a "court of the United States" to award J

sanctions, and 28 U.S.C. S 451 defines "court of the United K

States" to include "... any court created by Act of Congress the

judges of which are entitled to hold office during good LI
behavior." Since BAP judges do not enjoy life tenure, it is at

least unclear whether this statutory authority could apply to a [
BAP.

(4) Appellate Rule 38

F.R.App.P. 38 gives the court of appeals the authority to 7
award "just damages and single or double costs to the appellee"

if it finds that an appeal is frivolous. However, the Appellate [
Rules do not apply to district courts (see F.R.App.P. 1 which

limits the scope of the rules to appeals to the court of appeals

from the district court or BAP) and, therefore, it appears that

Rule 38, standing alone, does not support imposition of sanctions

by a district court or BAP. [2
However, in In re Burkhart, 84 B.R. 658 (9th Cir. BAP 1988)

(Meyers, J.), the BAP applied Appellate Rule 38 to award 7
sanctions in connection with a frivolous appeal from a bankruptcy

court order. The BAP based its decision on a local BAP rule (BAP

Rule 13) which provides that the Federal Rules of Appellate

Procedure may be applied by the BAP where the Bankruptcy Rules

and the BAP local rules are silent. Since the BAP was bound by [7
the Ninth Circuit decision in Akros Installations -- holding that 7
Civil Rule 11 and Bankruptcy Rule 9011 do not apply to frivolousl

appeals -- the BAP concluded that Appellate Rule 38 could be the

6 7
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L basis for its imposition of sanctions.

In any event, I do not think that district courts may rely

on F.R.App.P. 38 as authority for the imposition of sanctions

and, although the BAP may rely on Rule 38, it can only do so

because of its local rules.

Li (5) Inherent Authority to Impose Sanctions

The Supreme Court in Roadway Express, Inc. v. Piper, 447

L U.S. 752, 756 (1980), held that courts are vested with inherent

power to assess attorneys' fees against counsel who willfully

abuse judicial processes. After that decision, several courts

have held that a district court has inherent authority to impose

sanctions for frivolous appeals. See In re Sherk, 918 F2d 1170

(5th Cir. 1990); In re Akros Installations. Inc., 834 F2d 1526

(9th Cir. 1987).

Recommendation

L~. In view of the uncertainty regarding the authority to impose

sanctions for frivolous appeals from decisions of the bankruptcy

L. court, especially to the district court, I agree with Judge

Meyers that a national rule that clearly provides such authority

should be promulgated. The logical place for such a rule is in

Part VIII of the Bankruptcy Rules.

In drafting a rule on this subject, I could not think of any

Hi reason to depart from the rule that exists for imposing sanctions

Li for frivolous appeals to the court of appeals. If Appellate Rule

38 works effectively for the court of appeals, it should work

effectively for the BAP and district courts. The draft I am

7
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recommending conforms to the 1994 amendments to Rule 38 that were H
promulgated by the Supreme Court to become effective on December

1, 1994.
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1 Rule 38. Damages aind Costs for dely Fdou A EDDY

2 If a court of appeals so14 deternine* that an appeal is frivolous, it

3) ma.atrasp~tyled moti'On pr ;notice fromur ahs nd

4 Ax award just damages and single or

5 double costs to the appellee.

L

L The amendment requires that before a court of appeals may impose
sanctiors, the person to be sanctioned must have notice and an opportunity
to respond. The amendment re~ects the basic principle enunciated in the

L Supreme CourLt' opinion in Roadsway Expres-s, lno v. Piper, 4-47 U.S& 752,
767 (1980), that notice and opportunity to respond must precede the
imposition of sancition. A separately filed motion requesting sanctions
constitutes notice. A statement inserted in a party.s brief that the party
moves for sanctions is not suf£cient notice. RTequests in bries for
sauctions have bccomr so cornonplace that it is reai~stic to expect

L careful responses to sush requests without any indication that the court is
actually contemplaig such meuasres. Only a motion, the purpose of

L w-Iihch is to :eqaect sanctions, is sufficient, If there is no such motion flied,
r-notice mu.st come from the court. The form of notice from the court and
of the opporP.nit for commen3t puLposely are left to the court's discretion.

L~~~~~~~~~~~~4



H
i

LJ

Or

m

I

Lfl

H

F.,

,

i

tl

r-



AGENDA XI
New York, New York
September 22-23, 1994

TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES

FROM: ALAN N. RESNICK, REPORTER

RE: BANKRUPTCY RULE 9006(f)

DATE: AUGUST 12, 1994

Rule 9006(f) provides as follows:

(f) ADDITIONAL TIME AFTER SERVICE BY MAIL. When there
is a right or requirement to do some act or undertake some
proceedings within a prescribed period after service of a
notice or other paper and the notice or paper other than
process is served by mail, three days shall be added to the
prescribed period.

This subdivision of Rule 9006 is substantially the same as

Civil Rule 6(e), Appellate Rule 26(c), and Criminal Rule 45(e).

At the June 1994 Standing Committee meeting, a member of the

Committee suggested that all these rules be amended by changing

"three days" to "five days" because of frequent delays in mail

delivery. This suggestion was made during a discussion of the

use of commercial delivery services as alternatives to the United

States Post Office. In response to this suggestion, the Standing

Committee asked each of the four advisory committees on

procedural rules to consider this suggestion and to report its

views at the January 1995 Standing Committee meeting.

To assist the Advisory Committee in its consideration of

this suggestion, I offer the following observations and comments:

(1) Rule 9006(f) has been construed narrowly and does not

apply to most time periods under the Rules. In judging the

impact that the suggested change would have on bankruptcy cases,

it may help the Advisory Committee to know how frequently or

infrequently this rule is applied.



I have found that Rule 9006(f) has been narrowly construed

and is not applicable to most time periods under the Rules --

even when service by mail is used. In general, this provision

applies only when (a) a prescribed time period commences upon the

service of a paper, (b) service is by mail, and (c) the paper is

not process. I found 57 cases that have cited the rule, K
including 7 court of appeals decisions. In the vast majority of

decisions, the courts have rejected arguments that the rule was l

applicable to particular time periods. See, e.g., In re r
Robintech, Inc., 863 F.2d 393 (5th Cir. 1989). L

Most time periods under the Rules do not run from the date

of service of a notice or other paper. For example, Rule 9006(f)

does not apply to the time for filing a notice of appeal because

the 10-day period prescribed by Rule 8002(a) runs from the entry

of judgment (not from the mailing of the notice of entry of 1-4

judgment). See, e.g., In re B.J. McAdams, Inc., 999 F.2d 1221 7
(8th Cir. 1993). Similarly, Rule 9006(f) does not apply to the

time for filing a complaint to determine the dischargeability of 7
a debt under Rule 4007(c), to the deadline for filing proofs of

claim, or to the deadline for filing objections to the debtor's L

list of exemptions under Rule 4003(b) -- even though notice of

these deadlines are given by mail. Rule 9006(f) also does not

apply to the time for filing an answer to a complaint in an

adversary proceeding (the time prescribed by Rule 7012(a) runs

from the issuance of the summons).

2
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In addition, the Rules do not require a response to a

motion. See Rule 9014. If a local rule or court order requires

the filing of a response to a motion a specified number of days

before the hearing date, and the motion is served by mail, Rule

L 9006(f) would not apply because the prescribed time does not run

from the date of service.

I do not mean to suggest that Rule 9006(f) is never used.

The time periods prescribed by the Rules that could be extended

by three days under Rule 9006(f) include:

(a) The time to file an answer to a counterclaim under Rule
7012 (the deadline is 20 days "after service of the
answer").

L (b) The time to file a response in opposition to a motion
for leave to appeal under Rule 8003(a) (the response
must be filed "within 10 days after service of the
motion").

(c) The time for an appellee to file a designation of
additional items to be included in the record

L on appeal under Rule 8006.

I (d) The time to file appellate briefs (other than the
L appellant's original brief) under Rule

8009(a).-

L (e) The time to file objections to a bankruptcy judge's
proposed findings of fact and conclusions of
law in a non-core proceeding under RuleL 9033(b).

Rule 9006(f) also applies to periods prescribed by court

order or local rule that run from the service of a notice or

other paper. See, e.g., In re Antell, 155 BR 921, 929 (Bankr.

E.D.Pa. 1992) (Rule 9006(f) applied where a court order stated

3 that a response to a motion to lift the automatic stay must be

served within 15 days after service of the order).

3 3

L



Li
(2) The effects of the sugqested amendment on relevant time 77

periods; When 3 + 2 = 7. To fully understand the impact of any

change in time periods, it is important to appreciate that the H

arithmetic used in the Rules is not always the same as the

arithmetic we learned in grade school. For example, suppose that LJ

a time period that would end on Monday is extended by 3 days

pursuant to Rule 9006(f). As a result, the period would end on

Thursday (3 days later). However, if 2 days are added to the 3-

day rule as is suggested, the period would end on the following C

Monday (7 days later). The reason for this result is that time lJ

periods that end on a weekend or holiday are extended to the next K

business day under Rule 9006(a). Therefore, the suggested

amendment would actually add 4 calendar days to the time period. E
Compare a time period that would ordinarily end on C

Wednesday, but is extended under Rule 9006(f). Under either the

present rule (adding 3 days when served by mail) or the suggested 7

amendment (adding 5 days when served by mail), the period would

end on the following Monday. Therefore, in this situation the L

suggested amendment would have no effect. C

The following chart sets forth the effects of the present Li

rule and the effects of the suggested amendment according to the

day of the week on which the prescribed period ends in the

absence of any extension under Rule 9006: Li

4
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If period Under Rule 9006(f) Suggested changer ends on: it would extend to: would make it end:L
Monday Thurs. (3 days later) Monday (7 days later)
Tuesday Friday (3 days later) Monday (6 days later)
Wednesday Monday (5 days later) Monday (5 days later)
Thursday Monday (4 days later) Tuesday (5 days later)
Friday Monday (3 days later) Wed. (5 days later)L Saturday* Tuesday (3 days later) Thurs. (5 days later)
Sunday* Wed. (3 days later) Friday (5 days later)

*A period ending on a weekend would be extended to Monday
under Rule 9006(a) in the absence of a further extension
under Rule 9006(f).

L
(3) In general, the Committee should be reluctant to expand

time periods because of the expedited nature of bankruptcy cases.

The Bankruptcy Rules are designed to expedite bankruptcy cases

and proceedings -- for example, the time for filing a notice of

E appeal in a bankruptcy case is only ten days instead of the 30-

day period applicable in other federal cases. Therefore, the

E Committee should consider whether the suggested change isL

inconsistent with the expedited nature of bankruptcy cases. One

L) could conclude that the suggested change would not have a

material impact on the administration of bankruptcy cases

L because, as discussed above, Rule 9006(f) is not applicable to

7 most time periods under the Rules. The Committee also may

conclude that the protection of parties from prejudice due to

mail delays outweigh the desire to expedite bankruptcy cases.

(4) The suggested change could cause problems for lawyers

who rely on the current rule. The suggested amendment to Rule

L 9006(f) brings back disturbing recollections of the 1987

amendment to Rule 9006(a) that changed the manner in which time

L
5
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periods were calculated. Prior to 1987, intervening weekends and |

holidays did not count when calculating time periods if the

period was 'less than 7 days." In 1987, the rule was changed to

provide that weekends and holidays did not count if the time was

"less than 11 days." Because practitioners were accustomed to

the old method of counting days, this change resulted in LI

criticism from members of the bar after the amendment became L
effective. Lawyers who relied on the finality (non-

appealability) of orders (especially chapter 11 confirmation 2
orders) upon the expiration of 10 calendar days after entry of

the order, where surprised (sometimes shocked) to learn that the LJ

rule was amended so that "10 days" would really mean 14 calendar f

days because intervening weekends were no longer counted. As a

result of that criticism, Rule 9006(a) was amended again only two
LI J

years later so that 10 days again means 10 calendar days.

Although the 1987 change to Rule 9006(a) had a far greater KJ
impact than would the suggested change to Rule 9006(f), the F
lesson that I remember from that experience is that any change in

time periods, or the method of computing time periods, should be L

approached with caution and an appreciation for the habits of

lawyers who have been practicing under the current rules for a Li

long time. It is likely that many, if not most, lawyers will not

be aware of the change for a significant period of time. This L

could be important for those who rely on the absence of a

"timely" response or objection by another party -- erroneously

and prematurely believing that the time period has expired. F
6 F,
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(5) The suggested amendment may result in conflicts with

local rules. Another problem that could result from the

suggested change to Rule 9006(f) is that the new 5-day extension

would be inconsistent with local rules that either duplicate or

L are modeled after the current 3-day rule. For example, the Local

Bankruptcy Rules for the Southern District of New York includes

the following rule:

Rule 46. Notice of Proposed Order

(a) Use. Whenever "notice and a hearing" are not
required by the Code and a hearing has not been held, the
form set forth in subdivision (b) of this rule shall be used
for the submission of orders to the court.

(b) Form. Notice of a proposed order shall be given to
L the debtor, debtor in possession, trustee, if any, United

States trustee and any committee appointed or elected
r~l) pursuant to the Code in substantially the following form:

L [Form Omitted]

C (c) Time. Three (3) days' notice shall be required for
LI the presentation of an order under this rule. If notice is

given by mail, three (3) days shall be added to the
prescribed period. [emphasis added]

LI If Rule 9006(f) is changed so that service by mail adds 5

7 days to a time period, but this local rule is not changed, the

result could be confusion and a possible trap for lawyers.

Lawyers would have to know that notice by mail sometimes does not

r extend the applicable time period at all, sometimes extends it by

3 days, and sometimes extends it by 5 days -- depending on the

applicable period. I do not know how many districts have such

local rules, but if the S.D.N.Y. has one, it is likely that other

districts also have them. It also is highly unlikely that every

district that has such a rule will amend its rules in a timely

7



fashion to conform to the amended Rule 9006(f). Local rules are

rarely amended in many districts.'

(6) Is the suggested change necessary? In view of the i

concerns discussed above (i.e., lawyers' reliance on the current

3-day rule, potential conflicts with local rules, and the policy LJ

of expediting cases), the Committee should consider whether there

is a demonstrated need for the suggested change.

Although I have no doubt that there is plenty of anecdotal LJ

evidence of delays in mail delivery, the suggested amendment was I

not accompanied by any statistics or other empirical evidence

indicating that the time of delivery of first-class mail is L.
longer than 3 days in most situations, or that mail delivery is

slower today than it was when the 3-day provision in Rule 9006(f)

was first adopted in 1983 (the 3-day rule was adopted in the

Appellate Rules in 1967, and, I believe, even earlier in the LJ

Civil Rules). I also should add that, to the best of my F
recollection, the Advisory Committee has not received any

comments from the bench or bar suggesting that the 3-day L
provision in Rule 9006(f) is too short.

Perhaps the real issue is whether mail delivery in the L

United States in late 1997 (when the suggested amendment will

become effective if the normal rule amendment process is

followed) will warrant a 5-day extension provision in Rule

9006(f).

8 LJ
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(6) Should Rule 9006(f) conform to the other bodies of

L rules in the event that they are changed?

Although the Advisory Committee may decide to recommend to

the Standing Committee that the suggested change to Rule 9006(f)

Li not be made at this time, it is possible that other advisory

committees will support the suggested amendments to the other

Li bodies of rules. In that event, the Standing Committee may

approve the publication of such amendments for public comment.

Le If that occurs, the Standing Committee probably will want the

Advisory Committee's views on whether there are reasons why the

3-day rule should continue in bankruptcy cases despite a change

L to a 5-day rule for other cases. Does the expedited nature of

bankruptcy cases justify a non-uniform approach to extensions of

Li time when service is by mail? The Advisory Committee should

discuss this question at the meeting in New York.

Reporter's Recommendation

Although at first I did not have any position on the

suggested change to Rule 9006(f) -- primarily because I viewed it

as having little significance -- after further consideration and

the preparation of this memorandum, I now believe that the

Advisory Committee should recommend that the suggested change not

K be made at this time. In view of lawyers' reliance on the 3-day

rule and potential conflicts with local rules, and the lack of

go, evidence that mail delivery in late 1997 will warrant this

Li change, on balance I do not think that Rule 9006(f) should be

changed.

9
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However, if the other bodies of rules are changed, there may

not be a sufficient "bankruptcy reason" for not conforming to L-

those rules. Although there is a strong policy of expediting

bankruptcy cases, that policy may not justify departing from the

other bodies of rules in view of the limited application of Rule

9006(f).

rLI
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AGENDA XII
New York, New York
September 22-23, 1994

K AADMINISTRATIVE OFFICE OF THE
L. RALPH MECHAM UNITED STATES COURTS
DIRECTOR 

FRANCIS F. SZCZEBAK
CLARENCE A. LEE. JR. WASHINGTON, D.C. 20544 CHIEFAOCLA~EDRENCTO.EE R. BANKRUPTCY JUDGES DIVISK)NASSOCIAiTE DIRECTO

E August 9, 1994

L Honorable Alice M. Batchelder
United States Court of Appeals
807 East Washington Street, Suite 200K Medina, Ohio 44256

RE: Local Rules Subcommittee

L Dear Judge Batchelder:

As you will recall, the Advisory Committee on BankruptcyK Rules at its February 1994 meeting gave preliminary approval tothe subcommittee's recommendations concerning a proposed uniform
numbering system for local bankruptcy rules. In addition, the
committee determined to seek comment on the proposal, primarily

L through publishing it in the "bankruptcy press."

Accordingly, I have modified the numbering system asK requested, adding a section on appeals for use by district courts
and bankruptcy appellate panels. I also have prepared a listing
of the topics according to their national rule numbers and
revised the memorandum explaining the proposed system.

While revising the memorandum I reviewed several preliminary
comment letters that the committee already had received. Two ofK these letters suggested different systems than the one the
committee is proposing. As both suggestions had merit in
addition to certain disadvantages, it seemed a good idea to offerL future commentators a chance to compare all proposals. I havecompleted a draft alternate based on one of the suggestions and
expect to complete the other before the September 1994 committee
meeting in New York. I did not want to put off circulating all

L of the material, however, so I enclose for your review a package
that is almost complete. I will send "Appendix 3" as soon as it
is ready.

Unfortunately, Judge Duplantier will not be able to attendthe meeting in New York. He has asked me, in his absence, topresent the package at the committee meeting. I will be glad todo so and am depending heavily on your comments to help me in
that endeavor. I sent an antecedent draft of the enclosed

K - A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
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package to Judge Duplantier a few weeks ago, and what you are L
receiving incorporates the very valuable comments he made. I
hope you can manage to go over the material and provide me with 77

your comments before September 1. L

Please either telephone me at (202) 273-1908 or fax your
comments to my attention at (202) 273-1917.

Sine ly,

P A t S. Channon
Senior Attorney
Bankruptcy Judges Division

Enclosures

cc: Hon. Adrian G. Duplantier (w/enc)

Li

r

LI

L
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MEMORANDUM TO ACCOMPANY PRELIMINARY DRAFT OFF PROPOSED UNIFORM NUMBERING SYSTEM FOR LOCAL BANKRUPTCY RULES

Introduction and Background

The Committee on Rules of Practice and Procedure ("standing
Committee") in 1992 directed the various rules advisory
committees to draft amendments requiring local rules to conform
to a uniform numbering system prescribed by the Judicial
-Conference of the United States. Proposed amendments to Federal
Rule of Bankruptcy Procedure 9029 establishing such a requirement
have been approved and forwarded to the Supreme Court. A copy of
Rule 9029, showing the proposed amendments, is attached. AbsentF affirmative action by the Court or by the Congress to block the
amendments, they will take effect August 1, 1995.

In addition to proposing amendments to Rule 9029, the
Advisory Committee on Bankruptcy Rules ("Advisory Committee") has
developed a preliminary draft of a uniform numbering system for
local bankruptcy rules to recommend to the Judicial Conference.
That proposed numbering system, set out both numerically by
national bankruptcy rules number (Appendix 1) and alphabetically
by topic (Appendix 2), is attached.

The goal of the Advisory Committee is to propose for
consideration by the Judicial Conference a uniform numbering

7 system that both coordinates with the national rules and worksL for lawyers and judges in the practical sense. The Advisory
Committee seeks comment on the proposal from the bankruptcy
community --- bench, bar, trustees, and other interested persons.

Another criterion for the Advisory Committee is that the
uniform numbers should be able to run parallel with the existing
local rule numbers assigned by the district. Running the double,Li or parallel, systems would permit each district to retain its
familiar numbers, yet the local rules could be indexed and
searched in a computer database by making use of the assigned
national number. An attorney making reference in court to a
local rule could do so as follows: "Your honor, I direct your
attention to the court's Local Rule 4, which is Rule 9701 in the

I uniform numbering system."
L

The Judicial Conference in 1988 approved for local district
court civil rules a uniform numbering system that employs aLi decimal point after the related national rule number. The
Advisory Committee rejected adopting a similar system for local
bankruptcy rules on several grounds. The national bankruptcyL rules, having four digits, are already very long. Further, a
decimal point system becomes awkward when the related national
rule already has a decimal point, e.g., Bankruptcy Rule 2007.1
and Fed. R .Civ. P. 23.1, 23.2, and 44.1. The Advisory Committee
also was dissatisfied with way the civil rules numbering system

Li



2

treated local rules that are not related-to any national rule,

e.g., attorney admission rules. In the civil rules numbering

system, these unrelated rules all are attached to Fed. R. Civ. P.

83, which authorizes each court to promulgate local rules on ]
subjects not covered by the national rules.

To develop a system that would meet the Committee's C

requirements, the Advisory Committee started with an index of

local rules topics compiled ,by thea liBankruptcy Judges Division of

the Administrative Office'., This indexwasderived empirically

from the actual local rules in, effect in,lthe bankruptcy courts.

Those topiosiitthat' relatedL atoainational riule were identified, and

the related rule numberinoted T.iptls lii:pro4ess disclosed several

districts that ,already had keyedithiri local rule numbers to the

national rules. A few oft these istricts,' had' adopted a practice

of using available numbers at the end'of the various parts of the

rules to assign numbers tolo'c rulesl which did not have a
specific "parent"l nationall ru lel

The usieof available ,1unusedl j um ers within a part of the

nationalil ruxbles lproved adaptable t q ipropbsed uniform numbering 7
system as w'Jall' ~11 For exa ple, Irule l sonqqdiaission of attorneys

would have uniform number, 290l;lin catlng by the first digit a

subject matter covered in Part II o&the national rules (Officers K
and Administratiin; Noticesl;rlee~ti gs?'llE Iaminations;, Elections;

Attorneys ,and Accountahtsl! iand ibyt 4r e of the number,9'as the

second digitl thatt'tje lloca' ,rulel isi n rglated-to any specific

rule, within 1Part II. ll

A Proposed System

The national numbering system usea four digits. The second

digit is a zero, which is used as qi&, place holder (S._., 7087), in

case some part of the rules eventually fhas more than 99 rules.

The proposed uniform local rule numbering system replaces this

zero with the numerals two,(2) thrdugh nine (9). Numerals two L1
(2) through six (6) areireserved lfolocal rules that are related

to a national'rule. Numerals seven (7),, ,eight (8), and nine (9)

indicate local rules that are not related to a national rule.

The numeral one (1) was passed ovei because Part VII of the

Bankruptcy Rules already, extends to Ruler, 7O87. It seemed wise to

ensure sufficient expansion room 1,by reserving the numeral one (1)

for future use in national rules.

Having a series of numerals! avai able accommodates

situations in which several locallrules may relate to a single r
national rule. For example, iRue 9 p2,y9g erns the prescribing of

local bankruptcy rules,14nd many districts have local rules about

local rules. Accordingly, the listlof tppics and uniform numbers

includes both Local Rules - General,, 9229 l and,'Local Rules - Ad
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General Orders, 9329. Another national rule that generated
Lb several local rule numbers is Rule 9011, which has four related

topics: Attorneys - Duties, 9211; Pro Se Parties, 9311;Ktqti Sanctions, 9411; and Signatures, 9511.

The process of assigning numbers to unrelated local rules
began with determining which part of the national rules seemed toEl cover the subject of a particular local rule. The first digit ofthe uniform number was assigned based on' the Part (I - IX) of the
rules to which a local rule seemed most closely related. For
example, rules relating to attorney admissions and discipline
were assigned the numbers ,"29--" based on the title of Part II
which is "Officers and Administration; Notices; Meetings;
Examinations; Elections , Attorneys and Accountants." For this7 topic, Part II was selected rather than Part IX because Rule 9011

L addresses only written pleadings. For other rules topics, the
choice of part number was more arbitrary. Local rules covering

E such subjects as the number of copies to be filed and payment ofL fees, for example, could have been assigned either to Part V,
Courts and Clerks, or to Part IX, General Provisions. The
proposal assigns payment of fees to Part V and number of copiesL. to Part IX, but switching either topic also could be justified.

Several parts attracted large clusters of unrelated local
rules, most notably Parts II, V, and IX. The local rules
assigned to these parts were grouped and associated topics all
given the same second digit. In Part V, for example, the rules
concerning judges or documents issuedI under their authority allL are numbered "59--", rules concerning clerks 'and activities under
their control1 arte numbered "58--"; and rules concerning
scheduling, courthouse decorum, and other activities performed by

L j parties 'or attorneys are numbered "157--." Further Gsubroupingsare indicatedl by changing the third digit to "" or "12," a
procedure that can accommodate additional subgroups in thefuture. In Parts with only a few unrelated' rules, the second
digits all were numbered "7"1, and the individual rules were
numbered sequentially, ("01," et seqi.), as their topics appeared
in the alphabetical index list, e.a., "3708."1 '

Two topies srelate to national rules that have been
abrogated, Rule6,5008, Investment ,of Estate Funds (indexed as
"Estate Administration"), anrd Rule 9015, Juryi'5rials The
uniform numbe in'g system treats thse'stopics as if the nationalrule were still in place, i.te. unifor local rule numbers 5208
and 9215.

Preliminary Testing of the System

As a test, the proposed uniform numbering system was appliedL to two, randomly chosen, sets of local rules --- the Southern
District of Texas and the Western District of Kentucky. The
districts appeared to be representative, and both had a moderate
number of local rules. The Southern District of Texas, is a
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large district containing rural areas, small towns and cities, 7

and one very large metropolitan center (Houston). The other, the

Western District of Kentucky, is smaller and contains only one

medium-sized city (Louisville). One district uses a four-digit

numbering system that relates to the national rule numbers, and

the'other uses consecutive numbers, beginning with the numeral

one (1). '

The process of assigning uniform numbers to actual local

rules proceeded smoothly, for the most part. Problems occurred

only when a district grouped'together actions or requirements

from several different national rules.' Organizing under one

local rule all the functionally relevant material concerning

chapter 13 cases or motionpractice makes practical sense, but

creates a problem of repeated use of a single uniform number in

several rules or subdivisions of rules.'

For example, Local Rule 9013 oft thhe Southern District of

Texas is titledI'"Motion'requ remen s, It contains'13

subdi'Visions,$l[(a) throu'th (u)] which Fange over thefollowing

uniformn numbers: Motion PracticbP9313, (,four times', not 7

consecutively); Hearings, I801;Certificate o'f Service, 9703;

Mailing List or Matrix, 1207(a); Notice, 9702; Orders - Proposed,

97il3 '(twice, not consecutively); 'and" ICalendars and'Scheduling,

5701. 1F !Twl 6of these topics, 0Mailing,4$st or Matrix and Orders - L
Proposed, ' pear also inriandther ruleKi The topic of Compensation

of Proessinals, Unif orm, 'iber 16;l6~> appbar inTheeother
rules andnrXt three subdivi o olrue. [ I

fi[n1 hie rXules for the tern +Disrict of K.ntucky, the i

problebm $fletnitin of lui,1ifozlm nuer ocIcurred Gonly in one

rule ~~ 'In d R le No., ildsttny,! he toi Atreys -
ri [I consecutiv <l , for two

other , Attorneys i Disbarmnt, And Pro Se

Part ies. <I i h .

er-di are twe solqij! t Oni e' would be for

to dot~~hilap~oichust~l4'likh li0Sh'rnll~sthictof TexaS and J

agmi gz ~~~~~~~~~saeeld in thtTleh~oai uewiei tn9 [ bl pv~e y te

topical searches r . inincompletern

- Further Issues

Neither the s local rul' e's i -dex nr the uniform numbering Lb

system, as proposed, makesivia d1 uc4gments about specific local

rules or rules topics. Fortoiale Ais me districts have local 7

rules concerning investmet' ofl.~ateista Efund5 or jury trials, two

[

th~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Li
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subjects no longer treated in the national rules. The rule on
investment of estate funds was abrogated because the subject now
comes under the authority of the United States trustee and is,7 accordingly, not one for the judiciary to regulate. The uniform
rule number topic has been broadened to "estate administration,"
but otherwise has been left in place.

In addition, most districts have local rules on attorney
admissions, photography in the courthouse, and courtroom decorum.
Some, however, hold the view that these subjects should be
treated only in local district court rules, which would apply to
the bankruptcy court. Examined from the standpoint of this
philosophy, these subjects should not appear separately in
bankruptcy local rules but only in references to the district
court rules.

The Bankruptcy Judges Division's index, on the other hand,
was intended merely to record and categorize the existing
universe of local rules and thereby facilitate access. This
index makes no attempt to evaluate the content of any rule.r Similarly, the proposed numbering system provides a number for
every rule that exists, without regard to whether any particular
rule should exist.

K Although the intent is simply to remain neutral,
prescribing a numbering system that allows for controversial
topics could be viewed as affirmative permission for courts to
make rules addressing those topics rather than simply a
recognition of existing rules for purposes of indexing and
facilitating access. Moreover, a uniform numbering system
affords an opportunity to exclude topics believed to be

L. inappropriate by simply not providing uniform numbers for them.
Attempting to control the content of local rules, however, might
drive some local rules "underground," which is not a desirableL outcome.

Section 332(d)(4) of title 28, United States Code, imposes
I on the judicial council of each circuit a duty to review

X periodically the local rules prescribed by courts within the
circuit. Section 332(d)(4) also confers on the judicial council
the authority to abrogate or modify any local rule "found
inconsistent" with the national rules. Accordingly, the uniform
numbering system, as proposed, would leave to the judicial
councils the issue of the inconsistency of any local rule with
national rules.

Citation Form and Preliminary comments

L The citation form for a local bankruptcy rule, using the
uniform numbers, would be "LR ." An example, for a local
rule describing responsibilities of the clerk of court, would be
"LR 5203," (Clerk-General/Authority). In a brief or other
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written document in which an indication of the district V
prescribing the rule were needed, the form of the citation would LJ

be "E.D. Va. LR 5203."

The Advisory Committee has received several preliminary

comments on its proposal, which may spotlight some problem areas.

They are summarized here as a catalyst for eliciting further

comment.

One commentator observed that insertion of the numerals 2

through 9.in the place of the second digit of the number will

prevent the ,uniform numbers ,staying, close to theirassociated F:
rules when sorted numerically in,-any automated system. For

example, in Part I, there are two uniformrule numbers related to

national Rule 1014; they are numbers 1214 and 1314. Theire also H
are two uniform rule numbers related to national Rule 1015; they

are numbers l21 and 1315.i, When soQrted numerically, however,

uniform rule numbers 13X14 land 1315 will appear after number 1219,

rather than near numbers 1214 and 1215, the numbers with which

they,li should be associatead.lj, If ,Ithe,i uniform.rjiumbers were to be

sorted numerically tpgetherthll , h:,he~l national rule numbers, all

ofthe uniformq anumbers [pq ld apr t'ollowinghall of the national
rule nwiubers, and the t~opiclreainhp'tt for theb basis
for the uniform numbering'system would not be discernible.

Two other. commentatkors isu gested that the first task should

be to overhaul the existing' 1 umuberi ge system for the nationalg~jj~u eiiisythe fnurnbtingaytmt
bankruptcy rules,land Posiby onfrmrng system to
that of the federal divil Lules T',hen, the uniform local rule

numbers for, both district !coIurtl (cfvil) and bankruptcy local

rules could become acprdated system. ", h~ Advisory Committee
considered theaebogs 1sug ,es0ong, utejct d them as i:practical H
for three, realsons: 1) "the legt ofIie that l~ud be required

to dvelp jia completey ~ e ~ ~ 1 er4g syse o ~enationa
rules, 2) the incorpdratin 6f m ost o; the *ivi1 rulles into Part :
VII and Part IX of the bankriptcy rules, and 3) the large number

of bankruptcy ulsth go I r ~rcdures fopr estate,
administration, b in thecinil ruoles. 7

ronsg! wW a *w n for ,_Anoh 10t1, wmRloy l numb rin Systemd
consistin9 Ili P ari q~~fhp-itg ~ j er, basod. on the national n
rule t rst ,t zero iTee nati onaal rule n
number swold ,pgld n~ te 1a topic 1 "Employment of
rfessipnals reae drlRue21,wud:h~ave uniform

localrle" nume 21. loes nmer the national, rules
is 1Q01, which ould b ecom l0. Rues not related to' any
national rule ~ould Ae ass, gnecd nubrI p 1o 99. As each
part of the ha tral ,1uleb g,4>ns . a e mbered "001,"

(101,~2001,, 300 . ~tc.) 6loal rul pnumbe o 0 00"(100, F
200,~ 00, letc l)1 al$1' would beajj~vaflable, a ~ a xmu of nine

rules. un~use n4mersatjh n f o each pat if1 the rules
couldIn9tven I~ ir4', aIt, H

'I b e ct-. A ui-. e J.L
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rules extends to 7087 (local rule 787 under this system), leaving
only 12 potential numbers for expansion within that part. Some
drawbacks to such a system are: 1) the potential for confusion
with the Federal Rules of Evidence, which are numbered similarly,
starting with the number 101, and 2) the wide assortment of
topics that would have to be included under numbers 1 through 99
--- from places of holding court and assignment of cases to
exhibits and stipulations. For comparison purposes, however,
"Alternative 1," which is based on this suggestion, is attached
as Appendix 3.

Lastly, another commentator stated that the proposed system
is too complicated, especially for the many bankruptcy court
litigants who proceed without a lawyer. This commentator
suggested using the national rule number followed by a dash and
an additional numeral, as in "LR 5003-1." A major drawback of
such a system is that it adds an additional digit to numbers that
already are quite long. For purposes of comment, however,
"Alternative 2" is attached as Appendix 4. It shows the national
rule numbers followed by dashes and augmented with additional
numbers for "unrelated" topics based on the parts of the rules.

Any uniform numbering system that eventually is prescribed
will require bankruptcy lawyers, bankruptcy judges, bankruptcy
clerks' offices, and the parties involved in bankruptcy cases to
make adjustments. Those who practice in some districts may have
to make greater or more difficult adjustments that those in other
districts. The Advisory Committee wants, above all, to recommend
a practical system that lawyers, judges, clerks, and parties can
adopt and use without unnecessary strain. Please review the
attached proposal and submit comments in writing by , 1995.

Please address your comments to:

Committee on Rules of Practice and Procedure
Administrative Office of the United States Courts
Washington, D.C. 20544

Attachments: Rule 9029 with proposed amendments
Appendices 1 - 4
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4 FEDERAL RULES OF BANKRUPTCY PROCEDURE

Rule 9029. Local Bankruptcy Rules-
Procedure When There is No Controlling
Law

L~. 1 (a) Local Bankruptcy Rules.

2 l Each district court by -etieft

3 e- acting by a majority of the its

4 district judges theeef may make and

5 amend rules governing practice and

6 procedure in all cases and proceedings

7 within the district court's bankruptcy

8 jurisdiction which are not inconsistent

9 consistent with -- but not duplicative

10 of -- Acts of Congress and these rules

11 and which do not prohibit or limit the

12 use of the Official Forms. Rule 83

13 F.R.Civ.P. governs the procedure for

14 making local rules. A district court

15 may authorize the bankruptcy judges of

16 the district, subject to any limitation

17 or condition it may prescribe and the

18 requirements of 83 F.R.Civ.P., to make



5 FEDERAL RULES OF BANKRUPTCY PROCEDURE

19 and amend rules of practice and '

20 procedure which are net inecnsistent

21 consistent with -- but not duplicative

22 of -- Acts of Congress and these rules

23 and which do not prohibit or limit the

24 use of the Official Forms. Local rules V

25 must conform to any uniform numbering

26 system prescribed by the Judicial

27 Conference of the United States.

28 (2) A local rule imposing a

29 requirement of form must not be enforced

30 in a manner that causes a party to lose

31 rights because of a nonwillful failure 7

32 to complv with the requirement. In all

33 ears net provided for by rule, the L
34 ecurt mEa regulate its praetice in e ny

35 manner net inoensistent with the

36 0ffieill Forme sr with these rules Zr 7

37 these of the district in which the court

38 aets

7l
d



6 FEDERAL RULES OF BANKRUPTCY PROCEDURE

39 (b) Procedure When There is No

40 Controlling Law. A iudge may reculate

41 practice in any manner consistent with

42 federal law, these rules. Official

43 Forms, and local rules of the district.

44 No sanction or other disadvantage may be

45 imposed for noncompliance with any

46 requirement not in federal law, federal

47 rules. Official Forms. or the local

48 rules of the district unless the alleaed

49 violator has been furnished in the

50 particular case with actual notice of

51 the requirement.

COMMITTEE NOTE

Subdivision (a). This rule is
amended to reflect the requirement that
local rules be consistent not only with
applicable national rules but also with
Acts of Congress. The amendment also
states that local rules should not
repeat applicable national rules and
Acts of Congress.
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The amendment also requires that

the numbering of local rules conform

with any uniform numbering 
system that

may be prescribed by the Judicial

Conference. Lack of uniform numbering

might create unnecessary traps for

counsel and litigants. A uniform 
A

numbering system would 
make it easier

for an increasingly national 
bar and for

litigants to locate'a 
local rule that

applis tara paricular procedural 
0

issue.

Paragraph (2) of subdivision 
(a) is

new. Its aim is to, protect 
against loss

of rights in the enforcement of local

rules relating to matters 
of form. For

example, a party should not be 
deprived

of a right to a jury 
trial 'because its

attorney, unaware of -- or forgetting-- 
7

a loca6 ruledirecting that jurydemands

be, noted in the caption of the case,

includes a jury demand 
only in the body

of the pleading. The proscription of

paragraph (2) is ,narrowly drawn --

covering only violations that are not

willful and only 
those involving local

rules directed to matters 
of form. It

does not limit the court's power to

impose substantive penalties upon a

party if it or its attorney stubbornly

or repeatedly violates a local rule,

even' one involving ,,merely a matter of 7
form. Nor does it affect the Qourt's

power ''to enforce' local rules that

involel' morel than mere matters of 
,form C

-- for, 'example, a local rule requiring 
l
i,
I I

,. C,~~~~L
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that a party demand a jury trial within
a specified time period to avoid waiver
of the right to a trial by jury.

Subdivision (b). This rule
provides flexibility to the court in
regulating practice when there is no
controlling law. Specifically, it
permits the court to regulate practice
in any manner consistent with federal
law, with rules adopted under 28 U.S.C.
S 2075, with Official Forms, and with
the district's local rules.

This rule recognizes that courts
rely on multiple directives to control
practice. Some courts regulate practice
through the published Federal Rules and
the local rules of the court. Some
courts also have used internal operating
procedures, standing orders, and other
internal directives. Although such
directives continue to be authorized,
they can lead to problems. Counsel or
litigants may be unaware of various
directives. In addition, the sheer
volume of directives may impose an
unreasonable barrier. For example, it
may be difficult to obtain copies of the
directives. Finally, counsel or
litigants may be unfairly sanctioned for
failing to comply with a directive. For
these reasons, the amendment to this
rule disapproves imposing any sanction
or other disadvantage on a person for
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noncompliance with such an internal

directive, unless the alleged violator

has been furnished in a particular case

with actual notice of the requirement.

There should be no adverse

consequence to a party or attorney for

violating special requirements relating

to practice before a .particular judge

unless the party or attorney has actual

notice of those requirements.

Furnishing litigants with a copy

outlining the judge's practices -- or

attaching instructions to a notice

setting a case for conference or 
trial

-- would suffice to give actual notice,

as would an order 'in a case specifically

adopting by referencea judge's standing

order 'and indicating how copies can be

obtained.

.~~~~~~

l~~~~~~~~~



APPENDIX 1
L Local Rules Index and Proposed Uniform Local Rule Numbers - Arranged by National RuleNumber

L PART I

National Rule Topic Uniform Number

1002 FILING PAPERS - REQUIREMENTS 1202L 1004 PETITION - PARTNERSHIP 1204

1005 PETITION - CAPTION 13051005 FILING PAPERS - REQUIREMENTS 1205

1006(b) FEES - INSTALLMENT 1206(b)
PAYMENTSL 1007 FILING PAPERS - REQUIREMENTS 12071007(a) MAILING - LIST OR MATRIX 1207(a)

1007(b) LISTS, SCHEDULES, STATEMENTS 1207(b)r 1007(b)(2) STATEMENT OF INTENTION 1207(b)(2)

1009 AMENDMENTS TO LISTS & SCHEDULES 1209L 1010 PETITION-INVOLUNTARY 1210

1014 TRANSFER OF CASES 1214

1014 VENUE - CHANGE OF 1314

1015 JOINT ADMINISTRATION - CONSOLIDATION 1215

1015 RELATED CASES 1315

1017 CONVERSION 1217

1017 DISMISSAL OR SUSPENSION - 1317
CASE OR PROCEEDINGS

1019 CONVERSION 1219

No Related National Rules: Topic Uniform Number

[none] JURISDICTION 1701

[none] DIVISIONS - BANKRUPTCY COURT 1702

[none] PLACES OF HOLDING COURT 1703

[none] ASSIGNMENT OF CASES 1704

[none] CORPORATIONS 1801

U
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PART II

National Rule Topic Uniform Number

2002(a)-(o) NOTICE TO CREDITORS AND 2202(a)-(o)

(except (j)) OTHER INTERESTED PARTIES

2002(j) NOTICE TO U.S. OR FEDERAL AGENCY 2202(j)

2002(j) U.S. AS CREDITOR OR PARTY 2302(j)

2003 MEETING OF CREDITORS AND 2203 IL,

EQUITY SECURITY HOLDERS

2007 UNITED STATES TRUSTEE 2207

2004 DEPOSITIONS & EXAMINATIONS 2204

2004 WITNESSES 2304

2010 BONDS/SURETY 2210

2014 EMPLOYMENT OF PROFESSIONALS 2214

2014 APPRAISERS & AUCTIONEERS 6205

2015 TRUSTEES - GENERAL 2315

2015(a) DIP DUTIES 2315(a)

2015(a) TRUSTEES - REPORTS & DISPOSITION 2215(a)
OF RECORDS LI

2015(c) TRUSTEES - CHAPTER 13 2215(c)

2015(d) DIP DUTIES 2315(d)

2016 COMPENSATION OF PROFESSIONALS 2216

2016 APPRAISERS & AUCTIONEERS 6205

2019 ATTORNEYS - DUTIES 2219

2020 UNITED STATES TRUSTEES 2220

No Related National Rules: Topic Uniform Number L
(none] ESTATE ADMINISTRATION 2701

[none] COMMITTEES - OF CREDITORS, etc. 2710

[none] NOTICE TO OTHER COURTS 2720

[none] CHAPTER 9 2809

[none] CHAPTER 11 - GENERAL 2811

[none] CHAPTER 12 2812 E
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PART II
cont.,L No Related National Rules: Topic Uniform Number

[none] CHAPTER 13 - GENERAL 2813L [none] ATTORNEYS - ADMISSION TO PRACTICE 2901

[none] ATTORNEYS - DISCIPLINE AND DISBARMENT 2902

L PART III

National Rule Topic Uniform Number

3001-3006, 3008 CLAIMS AND EQUITY 3201-3206, 3008
SECURITY INTERESTS

3007 OBJECTIONS TO CLAIMS 3207
3009 DIVIDENDS 3209
3010 DIVIDENDS 3210

3011 UNCLAIMED FUNDS 3211

3012 VALUATION OF COLLATERAL 3212

3015 AMENDMENTS TO PLANS (Ch.13) 3315

: 3015 CHAPTER 13 CONFIRMATION 3415

3015 CHAPTER 13 - PLAN 3215

3016 CHAPTER 11 - PLAN 3316

3016 DISCLOSURE STATEMENT 3216

3017 DISCLOSURE STATEMENT 3217

3018 ACCEPTANCE OR REJECTION OF PLANS 3318

3018 BALLOTS - VOTING ON PLANS 3218

3019 AMENDMENTS TO PLANS (Ch.11) 3219

3020 CHAPTER 11 - CONFIRMATION 3220

3021 DIVIDENDS (Ch.11) 3221

3022 FINAL REPORT, DECREE 3222

No Related National Rules: Topic Uniform Number

ok, [none] CHAPTER 13 - PAYMENTS 3713
OUTSIDE THE PLAN
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PART IV

National Rule Topic Uniform Number

4001(a) AUTOMATIC STAY - RELIEF FROM 4201(a)

4001(b) CASH COLLATERAL 4201(b)

4002 DEBTOR - DUTIES 4202 K

4002(5) ADDRESS OF DEBTOR 4202(5)

4003 EXEMPTIONS 4203

4003(d) LIEN AVOIDANCE 4203(d) C

4004 DISCHARGE HEARINGS 4204 LK
4004 OBJECTIONS TO DISCHARGE 4304

4007 DISCHARGEABILITY COMPLAINTS 4207 d

4008 REAFFIRMATION 4208 r
No Related National Rule: Topic Uniform Number

[none] INSURANCE 4702 7LI

PART V 7

National Rule Topic Uniform Number

5001 COURT ADMINISTRATION 5201 7

5001(c) CLERK - OFFICE LOCATION/HOURS 5201(c)

5002 UNITED STATES TRUSTEE 5202 r
5003 CLERK - GENERAL/AUTHORITY 5203

5003 COURT PAPERS - REMOVAL OF 5303 7
5003(b) CLAIMS AND EQUITY SECURITY INTERESTS 5203(b)

[5008] ESTATE ADMINISTRATION 5208 7
(abrogated 1991] L

5009 FINAL REPORT/DECREE 5209

5010 REOPENING CASES 5210

5011 ABSTENTION 5211

5011 WITHDRAWAL OF REFERENCE 5311 K

LJ

7i



PART V
Z ont.,.L No Related National Rules: Topic Uniform Number

(none] CALENDARS AND SCHEDULING 5701

(none] CONTINUANCE 5702

[none] COURTROOM DECORUM 5710

[none] PHOTOGRAPHY, RECORDING DEVICES 5711
AND BROADCASTING

[none] FAXFILING/SERVICE 5720

L [none] CLERK - DELEGATED FUNCTIONS OF 5801

7 [none] COURT REPORTING 5810

L (none] TRANSCRIPTS 5811

7 [none] FEES - GENERALLY 5820

L [none] FEES - FORM OF PAYMENT 5821

[none] JUDGES - VISITING AND RECALLED 5900

L [none] SIGNATURES - JUDGES 5901

[none] SEAL OF COURT 5910

L PART VI

National Rule Topic Uniform Number

7 6004 SALE OF ESTATE PROPERTY 6204

L 6005 APPRAISERS AND AUCTIONEERS 6205

6006 EXECUTORY CONTRACTS 6206

L 6007 ABANDONMENT 6207

6008 REDEMPTION 6208

L No Related National Rules: Topic Uniform Number

[none] TAX RETURNS AND TAX REFUNDS 6701

PART VII

National Rule Topic Uniform Number

C 7001 ADVERSARY PROCEEDINGS 7201

L 7003 COVER SHEET 7203

C
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PART VII
cont.,
National Rule Topic Uniform Number

7004 SERVICE OF PROCESS 7204

7004 SUBPOENAS, SUMMONS 7304

7005fb) CERTIFICATE OF SERVICE 9703

7005(d) DISCOVERY - NON-FILING 7205(d)
OF MATERIALS ,

7007(b) MOTION PRACTICE 7207(b)

7008(a) CORE - NON-CORE PROCEEDING 7208(a)

7012(b) CORE - NON-CORE PROCEEDING 7212(b)

7016 PRE-TRIAL PROCEDURES 7216

7024 INTERVENTION 7224

7024(c) UNCONSTITUTIONALITY, 7224(c) I
CLAIM OF E

7026 DISCOVERY - GENERAL 7226

7027-32 DEPOSITIONS & EXAMINATIONS 7027-32

7040 ASSIGNMENT OF CASES (APs) 7240

7042 JOINT ADMINISTRATION! 7242
CONSOLIDATION (APs)

7052 FINDINGS AND CONCLUSIONS 7252 H
7054 COSTS - TAXATION/PAYMENT 7254

7055 DEFAULT - FAILURE TO PROSECUTE 7255 K
7056 SUMMARY JUDGMENT 7256

7065 INJUNCTIONS 7265 K
7067 REGISTRY FUND 7267

7069 JUDGMENT - PAYMENT OF 7269

[No "unrelated" local rule topics.]

PART VIII

National Rule Topic Uniform Number j

8001- APPEALS (See Appendix) 8201- C

For District Court/Bankruptcy Appellate Panel uniform local rule

numbers, see "Appendix of Uniform Local Rule Numbers for Local
Rules Governing Bankruptcy Appeals."

L)
LJ
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7PART IX

Nati~onal Rule Topic Uniform Number
9001 DEFINITIONS 9201
9002 DEFINITIONS 9202

9003 EX PARTE CONTACT 9203

79004 FILING PAPERS - REQUIREMENTS 9204

9004 CAPTION - PAPERS, APs 9304[ 90 06 TIME PERIODS 9206

9007 NOTICE TO CREDITORS AND OTHER 9207
PARTIES IN INTEREST

9009 FORMS 9209

9010 ATTORNEYS - DUTIES 9210

l 9010(c) POWER OF ATTORNEY 9210(c)
9011 ATTORNEYS - DUTIES 9211

L 9011 PRO SE PARTIES 9311

9011 SANCTIONS 9411

9011 SIGNATURES 9511

9013 BRIEFS AND MEMORANDA OF LAW 9213

L 9013 MOTION PRACTICE 9313

t9015] JURIES - TRIALS 9215[ (abrogated 1987]

9016 SUBPOENA 9216

C 9016 WITNESSES 9316

9019(a) & (b) SETTLEMENTS AND AGREED ORDERS 9219(a) & (b)

r 9019(c) ALTERNATIVE DISPUTE RESOLUTION (ADR) 9219(C)

L 9020 CONTEMPT 9220

E 9021 JUDGMENTS AND ORDERS 9221
L 9021 ORDERS - EFFECTIVE DATE 9321

9022 JUDGMENTS AND ORDERS 9222

9027 REMOVAL/REMAND 9227
9029 LOCAL RULES - GENERAL 9229

9029 LOCAL RULES - GENERAL ORDERS 9329

9035 BANKRUPTCY ADMINISTRATORS 9235

[7



PART IX
cont.,
No Related National Rules: Topic Uniform Number E
(none] FILING - NUMBER OF COPIES 9701

[none] FILING - SIZE OF PAPERS 9702

(none] EXHIBITS 9710

(none] STIPULATIONS 9711 X

[none] ORDERS - PROPOSED 9713

[none) HEARINGS 9801 T
[none] TELEPHONE CONFERENCES 9802 i

[none] EMERGENCY ORDERS 9813

IJ

El

J

F

Vo

V
Il
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APPENDIX OF UNIFORM LOCAL RULE NUMBERS
FOR LOCAL RULES GOVERNING BANKRUPTCY APPEALS7 [District Courts and Bankruptcy Appellate Panels (BAPs)]

National Rule Tonic Uniform Number

L 8001 Appeal - Notice of 8201

8001(c) Appeal - Dismissal (Voluntary) 8201(c)

I 8001(e) Appeal Consent to Determining 8201(e)
by BAP

8002 Appeal - Time for Filing 8202

8003 Appeal - Motion for Leave to 8203

E 8004 Appeal - Service of Notice 8204

8006 Designation of Record 8206

p 8007(a) Appeal - Completion of Record 8207(a)

8007(b) Appeal - Transmission of Record 8207(b)

C 8007(b) Appeal - Docketing of 8307(b)
L 8 007(c) Appeal - Record for Preliminary 8207(c)

Hearing

L 8008(a) Appeal - Filing of Papers 8208(a)

8008(b) Appeal - Service of All Papers 8208(b)FE ~~~~~~~Required

L 8008(c) Appeal - Manner of Serving 8208(c)
8008(d) Appeal - Proof of Service of 8208(d)r 8008(d) Filed Papers
8009(a) Appeal - Briefs, Time for 8209(a)p Filing

Lo 8009(b) Appeal - Time for Filing 8209(b)
Appendix to Brief3 8010(a) Appeal - Form of Briefs 8210(a)

8010(b) Appeal - Reproduction of 8210(b)
Statutes, etc.

if 8010(c) Appeal - Length of Briefs 8210(c)
8011(a) Appeal - Motion, Response, 8211(a)3 1Reply 

8 1 a
8011(b) Appeal - Determination of 8211(b)

Procedural Motion

L 8 011(c) Appeal - Determination of 8211(c)
Motion

r 8011(d) Appeal - Emergency Motion 8211(d)L



*~~~~~~~~~~~~~~~

National Rule Topic Uniform Number

8011(e) Appeal - Power of Single 8211(e)

Judge to Entertain Motions

8012 Appeal - Oral Argument 8212

8013 Appeal - Disposition 8213

8014 Appeal - Costs 8214

8015 Appeal - Motion or Rehearing 8215 ]
8016(a) Appeal - Entry of Judgment 8216(a)

by Clerk of District Court
or BAP

8016(b) Appeal - Notice of Order 8216(b)

or Judgment

8016(b) Appeal - Return of Record 8316(b)

8017(b) Appeal - Stay Pending Appeal 8217(b)

to Court of Appeals L
8018 Appeal - Local Rules of 8218

District Court or BAP

8019 Appeal - Suspension of 8219

Part VIII, Fed.R.Bankr.P.

No Related National Rule: i

[none] Appeal - Dismissal by 8601
Court for Non-Prosecution F

SPECIAL BANKRUPTCY APPELLATE PANEL MATTERS
(to which other nation and uniform numbers apply)

9001 Definitions 9201 (Bankr.)
L.R.1.1. (Dist.)

9002 Definitions 9202 (Bankr.)
L.R.1.1. (Dist.) H

[none] Admission of Attorneys 2901 (Bankr.)
L.R.83.5 (Dist.)

[none] Courtroom Photography, 5711 (Bankr.)
Broadcasting L.R.83.4 (Dist.) LI

A!
i7
L

TI



APPENDIX 2
Index to the Local Rules of the Bankruptcy Courts and Proposed Uniform Local Rule Numbers
- Alphabetical List of Topics

Related National
Local Rule Topic Rule Numbers Uniform Number

ABANDONMENT 6007 6207
ABSTENTION 5011 5211
ACCEPTANCE OR REJECTION OF PLANS 3018 3318
ADDRESS OF DEBTOR 4002(5) 4202(5)
ADVERSARY PROCEEDINGS 7001 - 7201 -
ALTERNATIVE DISPUTE RESOLUTION 9019(C) 9219(c)
AMENDMENTS TO LISTS AND SCHEDULES 1009 1209
AMENDMENTS TO PLANS 3015; 3019 3315, 3219
APPEALS (See Appendix) 8001 - 8201 -
APPRAISERS AND AUCTIONEERS 2014, 2016, 6005 6205
ASSIGNMENT OF CASES 7040 1704, 7240(APs)
ATTORNEYS - ADMISSION TO PRACTICE 2901

ATTORNEYS - DISCIPLINE AND
DISBARMENT 2902

ATTORNEYS - DUTIES 9010, 9011, 2019 9210, 9211, 2219K ATTORNEYS - WITHDRAWALS 2903

AUTOMATIC STAY - RELIEF FROM 4001(a) 4201(a)
AUTOMATIC STAY - VIOLATION OF 4701
BALLOTS - VOTING ON PLANS 3018 3218
BANKRUPTCY ADMINISTRATORS 9035 9235

v BONDS/SURETY 2010 2210
BRIEFS AND MEMORANDA OF LAW 9013 9213
CALENDARS AND SCHEDULING 5701

CAPTION - PAPERS, APs (See 9004 9304
Filing Papers - Requirements)

CASH COLLATERAL 4001(b) 4201(b)
CERTIFICATE OF SERVICE 7005(b) 9703
CHAPTER 11 - CONFIRMATION 3020 3220
CHAPTER 11 - GENERAL 2811
CHAPTER 11 - PLAN 3016, 3018, 3019 3316
CHAPTER 12 2812
CHAPTER 13 - CONFIRMATION 3015 3415
CHAPTER 13 - GENERAL 2813

CHAPTER 13 - PAYMENTS
OUTSIDE THE PLAN 3713

CHAPTER 13 - PLAN 3015 3215
CHAPTER 9 2809
CLAIMS AND EQUITY

SECURITY INTERESTS 3001-3008, 5003(b) 3201-3208, 5203(b)
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Related National
Local Rule Topic Rule Numbers Uniform Number

CLASS ACTION 7023 7223

CLERK - DELEGATED FUNCTIONS OF 5801

CLERK - GENERAL/AUTHORITY 5003 5203

CLERK - OFFICE LOCATION/HOURS 5001(c) 5201(c)

CLERK - ORDERS GRANTABLE BY 5802

COMMITTEES - OF CREDITORS, ETC. 2710

COMPENSATION OF PROFESSIONALS 2016 2216

CONTEMPT 9020 9220

CONTINUANCE 5702

CONVERSION 1017, 1019 1217, 1219 1
COPIES, HOW TO ORDER 5721

CORE - NONCORE PROCEEDINGS 7008(a), 7012(b) 7208(a), 7212(b)

CORPORATIONS 1801 1jl]

COSTS - TAXATION/PAYMENT 7054 7254

COURT ADMINISTRATION 5001 5201

COURT PAPERS - REMOVAL OF 5003 5303 l

COURT REPORTING 5810

COURTROOM DECORUM 5710

COVER SHEET 7003 7203

DEBTOR - DUTIES 4002 4202

DEBTOR-IN-POSSESSION-DUTIES 2015(a); 2015(d) 2315(a), 2315(d) F
DEFAULT - FAILURE TO PROSECUTE 7055 7255

DEFINITIONS 9001, 9002 9201, 9202

DEPOSITIONS AND EXAMINATIONS 2004, 7027-32 2204, 7227-32 L
DISCHARGE HEARINGS 4004 4204

DISCHARGEABILITY COMPLAINTS 4007 4207

DISCLOSURE STATEMENT 3016, 3017 3216, 3217

DISCOVERY - GENERAL 7026 7226

DISCOVERY - NON FILING OF MATERIALS 7005(d) 7205(d)

DISMISSAL OR SUSPENSION -
CASE OR PROCEEDINGS 1017 1317

DIVIDENDS 3009, 3010, 3021 3209, 3210, 3221

DIVISIONS - BANKRUPTCY COURT 1702

EMERGENCY ORDERS 9813 by

EMPLOYMENT OF PROFESSIONALS 2014 2214 L
ESTATE ADMINISTRATION 2701

EX PARTE CONTACT 9003 9203

EXECUTORY CONTRACTS 6006 6206

EXEMPTIONS 4003 4203

EXHIBITS 9710

FAX FILING/SERVICE 5720



L
l 
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Related National
Local Rule Topic Rule Numbers Uniform Number
FEES - FORM OF PAYMENT 5821

7 FEES - GENERALLY 5820L FEES - INSTALLMENT PAYMENTS 1006(b) 1206(b)
FILING - NUMBER OF COPIES 9701
FILING - SIZE OF PAPERS 9702
FILING PAPERS - REQUIREMENTS 1002, 1007, 1202, 1207,

1005, 9004 1205, 9204
FINAL REPORT/DECREE 3022, 5009 3222, 5209

L FINDINGS AND CONCLUSIONS 7052 7252
FORMS 9009 9209
HEARINGS 9801
INJUNCTIONS 7065 7265

: INSURANCE 4702
L INTERVENTION 7024 7224

INVESTMENT OF ESTATE FUNDS 5208

r JOINT ADMINISTRATION/CONSOLIDATION 1015, 7042 1215, 7242
L JUDGES - VISITING AND RECALLED 5900

JUDGMENTS - PAYMENT OF 7069 7269
JUDGMENTS AND ORDERS 9021, 9022 9221, 9222

L JURIES - TRIALS 9215
JURISDICTION 1701
LIEN AVOIDANCE 4003(d) 4203(d)
LISTS, SCHEDULES, AND STATEMENTS 1007(b) 1207(b)
LOCAL RULES - DISTRICT COURT 8018 8218

L LOCAL RULES - GENERAL 9029 9229
LOCAL RULES - GENERAL ORDERS 9029 9329
M HAILING - LIST OR MATRIX 1007(a) 1207(a)
MEETING OF CREDITORS AND

EQUITY SECURITY HOLDERS 2003 2203
r) MOTION PRACTICE 9013, 7007(b) 9313, 7207(b),

L NOTICE TO CREDITORS AND 4201(C)
OTHER INTERESTED PARTIES 2002(a)-(o), 9007 2202(a)-(o), 9207,

m 
6204(a)

NOTICE TO OTHER COURTS 2720
NOTICE TO UNITED STATES

7 OR FEDERAL AGENCY 2002(j) 2202(j)L OBJECTIONS TO CLAIMS 3007 3207
OBJECTIONS - TO DISCHARGE 4004 4304
ORDERS - EFFECTIVE DATE 9021 9321
ORDERS - PROPOSED 9713
PETITION - CAPTION 1005 1305f PETITION - INVOLUNTARY 1010 1210
PETITION - PARTNERSHIP 1004 1204
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Related National
Local Rule Topic Rule Numbers Uniform Number

PHOTOGRAPHY, RECORDING DEVICES
AND BROADCASTING 5711

PLACES OF HOLDING COURT 1703

POWER OF ATTORNEY 9010(c) 9210(c)

PRE-TRIAL PROCEDURES 7016 7216

PRO SE PARTIES 9011 9311 L

REAFFIRMATION 4008 4208

REDEMPTION 6008 6208

REGISTRY FUND 7067 7267 L
RELATED CASES 1015 1315

REMOVAL/REMAND 9027 9227 [
REOPENING CASES 5010 5210

SALE OF ESTATE PROPERTY 6004 6204

SANCTIONS 9011 9411L

SEAL OF COURT 5910

SERVICE OF PROCESS 7004 7204 7
SETTLEMENTS AND AGREED ORDERS 9019(a) & (b) 9219(a) & (b), L

4201(d)

SIGNATURES 9011 9511

SIGNATURES - JUDGES 5901

STATEMENT OF INTENTION 1007(b)(2) 1207(b)(2)

STIPULATIONS 9711 C

SUBPOENAS/SUMMONS 7004, 9016 7304, 9216

SUMMARY JUDGMENT 7056 7256

TAX RETURNS AND TAX REFUNDS 6701 [
TELEPHONE CONFERENCES 9802

TIME PERIODS 9006 9206

TRANSCRIPTS 5811

TRANSFER OF CASES 1014 1214

TRUSTEES - CHAPTER 13 2015(c) 2215(c) C

TRUSTEES - GENERAL 2015 2315

TRUSTEES - REPORTS AND

DISPOSITION OF RECORDS 2015(a) 2215(a)

UNCLAIMED FUNDS 3011 3211

UNCONSTITUTIONALITY, CLAIM OF 7024(c) 7224(c)

UNITED STATES AS A
CREDITOR OR PARTY 2002(j) 2302(j)

UNITED STATES TRUSTEE 2020, 5002, 2007 2220, 5202, 2207

VALUATION OF COLLATERAL 3012 3212 L
VENUE - CHANGE OF 1014 1314

WITHDRAWAL OF REFERENCE 5011 5311 ,

WITNESSES 2004, 9016 2304, 9316 L

L



APPENDIX OF UNIFORM LOCAL RULE NUMBERSL FOR LOCAL RULES GOVERNING BANKRUPTCY APPEALS

(District Courts and Bankruptcy Appellate Panels (BAPs)]

U Topic National Rule No. Uniform Number

Appeal-Notice of 8001 8201

Appeal-Dismissal 8001(c) 8201(c)
(Voluntary)

Appeal-Dismissal by none 8601
Court for non-
Prosecution

Appeal-Consent to 8001(e) 8201(e)
ki Determination by BAP

L Appeal-Time for Filing 8002 8202

Appeal-Motion for 8003 8203
Leave to

Appeal-Service of 8004 8204
Notice

Appeal-Designation of 8006 8206
Record

Appeal-Completion of 8007(a) 8207(a)
Record

, Appeal-Transmission of 8007(b) 8207(b)
Record

L Appeal-Docketing of 8007(b) 8307(b)

Appeal-Record for 8007(c) 8207(c)
Preliminary Hearing

U Appeal-Filing of 8008(a) 8208(a)Papers

L Appeal-Service of All 8008(b) 8208(b)
Papers Required

Appeal-Manner of 8008(c) 8208(c)
C Serving Papers

Appeal-Proof of 8008(d) 8208(d)
Service of Filed

V Papers

Appeal-Briefs, Time 8009(a) 8209(a)for Filing

LAppeal-Time for Filing 8009(b) 8209(b)
Appendix to Brief

r Appeal-Form of Briefs 8010(a) 8201(a)

Appeal-Reproduction 8010(b) 8210(b)of Statutes, etc.



6 L
Topic National Rule No. Uniform Number

It l

Appeal-Length of 8010(c) 8210(c) K
Briefs

Appeal-Motion, 8011(a) 8211(a) V
Response, Reply

Appeal-Determination 8011(b) 8211(b)
of Procedural Motion

Appeal-Determination 8011(c) 8211(c)
of Motion 7,

Appeal-Emergency 8011(d) 8211(d) Li
Motion

Appeal-Power of Single 8011(e) 8211(e)
Judge to Entertain
Motions

Appeal-Oral Argument 8012 8212 L
Appeal-Disposition 8013 8213

Appeal-Costs 8014 8214 C

Appeal-Motion for 8015 8215
Rehearing

Appeal-Entry of 8016(a) 8216(a) L
Judgment by Clerk of
District Court or BAP

Appeal-Notice of Order 8016(b) 8216(b)
of Judgement,

Appeal-Return of 8016(b) 8316(b)
Record L

Appeal-Stay Pending 8017(b) 8217(b)
Appeal to Court of 7
Appeals L

Appeal-Local Rules of 8018 8218
District Court or BAP

Li
Appeal-Suspension of 8019 8219
Part VIII,
Fed.R.Bankr.P. K

SPECIAL BANKRUPTCY APPELLATE PANEL MATTERS
(to which other national and uniform numbers apply)

Definitions 9001, 9002 9201, 9202 K
(Bankruptcy)
L.R.l.1 (Dist.)

Admissions of Attorneys none 2901 (Bankruptcy) L
L.R.83.5 (Dist.)

Courtroom Photography, none 5711 (Bankruptcy)
Broadcasting L.R.83.4 (Dist.) K

Li



APPENDIX 4
L Alternate 2 - Local Rules Index and Proposed Uniform Local Rule Numbers Number

PART I

Lz National Rule Topic Uniform Number

1002 FILING PAPERS - REQUIREMENTS 1002-1

1004 PETITION - PARTNERSHIP 1004-1

1005 PETITION - CAPTION 1005-2
1005 FILING PAPERS - REQUIREMENTS 1005-1

1006(b) FEES - INSTALLMENT 1006(b)-l
PAYMENTS

L 1007 FILING PAPERS - REQUIREMENTS 1007-1
1007(a) MAILING - LIST OR MATRIX 1007(a)-l

1007(b) LISTS, SCHEDULES, STATEMENTS 1007(b)-i

1007(b)(2) STATEMENT OF INTENTION 1207(b)(2)-i

1009 AMENDMENTS TO LISTS & SCHEDULES 1009-1

1010 PETITION-INVOLUNTARY 1010-1

r 1014 TRANSFER OF CASES 1014-1

L 1014 VENUE - CHANGE OF 1014-2

1015 JOINT ADMINISTRATION - CONSOLIDATION 1015-1

1015 RELATED CASES 1015-2

-1017 CONVERSION 1017-1

L 1017 DISMISSAL OR SUSPENSION - 1017-2
CASE OR PROCEEDINGS

1019 CONVERSION 1019-1

No Related National Rules: Topic Uniform Number

[none] JURISDICTION 1701-1

( [none] DIVISIONS - BANKRUPTCY COURT 1702-1

[none] PLACES OF HOLDING COURT 1703-1

- [none] ASSIGNMENT OF CASES 1704-1

L (none] CORPORATIONS 1801-1

V
F
l.
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PART II

National Rule Topic Uniform Number,

2002(a)-(o) NOTICE TO CREDITORS AND 2002(a)-i thru L
(except (j)OTHER INTERESTED PARTIES 2002 (o)-i

2002(j) NOTICE TO U.S. OR FEDERAL AGENCY 2002(j)-il

2002(j) U.S. AS CREDITOR OR PARTY 2002(j)-2

2003 MEETING OF CREDITORS AND, 2003-i
EQUITY SECURITY HOLDERS

2007 UNITED STATES TRUSTEE 2007-i

2004 DEPOSITIONS & EXAMINATIONS 2004-i

2004 WITNESSES 2004-2

2010 BONDS/SURETY 2010-i1

2014 EMPLOYMENT OF PROFESSIONALS 2014-1

2014 APPRAISERS & AUCTIONEERS 6005-1

2015 TRUSTEES - GENERAL 2015-2

2015(a) DIP DUTIES 20i5(a)-2

2015(a) TRUSTEES - REPORTS & DISPOSITION 2015(a)-l

OF RECORDS r
2015(c) TRUSTEES - CHAPTER 13 2015(c)-i

2015(d) DIP DUTIES 2015(d)-il

2016 COMPENSATION OF PROFESSIONALS 2016-1 U

2016 APPRAISERS & AUCTIONEERS 6005-1[

2019 ATTORNEYS - DUTIES 2019-1

2020 UNITED STATES TRUSTEES 2020-1

No Related National Rules: Topic Uniform Number

[none) ESTATE ADMINISTRATION 2701-i1

[none] COMMITTEES - OF CREDITORS, etc. 2710-1

[none] NOTICE TO OTHER COURTS 2720-1

[none] CHAPTER 9 2809-1

[none] CHAPTER ii - GENERAL 2811-i

[none] CHAPTER 12 2812-i

(none] CHAPTER 13 - GENERAL 2813-1

[none] ATTORNEYS - ADMISSION TO PRACTICE 2901-1

[ none] ATTORNEYS - DISCIPLINE AND DISBARMENT 2902-i1

j U~~~~~~~~~~~~~~~



L PART III

National Rule Topic Uniform Number

3001-3006, 3008 CLAIMS AND EQUITY 3001-1 thru
SECURITY INTERESTS 3006-1, 3008-1L 3007 OBJECTIONS TO CLAIMS 3007-1

3009 DIVIDENDS 3009-1

r 3010 DIVIDENDS 3010-1

L 3011 UNCLAIMED FUNDS 3011-1L 3012 VALUATION OF COLLATERAL 3012-1

3015 AMENDMENTS TO PLANS (Ch.13) 3015-2

t 3015 CHAPTER 13 CONFIRMATION 3015-3

3015 CHAPTER 13 - PLAN 3015-1

> 3016 CHAPTER 11 - PLAN 3016-2

3016 DISCLOSURE STATEMENT 3016-1

3017 DISCLOSURE STATEMENT 3017-1

3018 ACCEPTANCE OR REJECTION OF PLANS 3018-2

3018 BALLOTS - VOTING ON PLANS 3018-1

3019 AMENDMENTS TO PLANS (Ch.ii) 3019-1

3020 CHAPTER 11 - CONFIRMATION 3020-1

3021 DIVIDENDS (Ch.11) 3021-1

3022 FINAL REPORT, DECREE 3022-1

No Related National Rules: Topic Uniform Number

[none] CHAPTER 13 - PAYMENTS 3713-1
OUTSIDE THE PLAN

PART IV

National Rule Topic Uniform Number

4001(a) AUTOMATIC STAY - RELIEF FROM 4001(a)-i

4001(b) CASH COLLATERAL 4001(b)-i

4002 DEBTOR - DUTIES 4002-1

_ 4002(5) ADDRESS OF DEBTOR 4002(5)-i

4003 EXEMPTIONS 4003-1

4003(d) LIEN AVOIDANCE 4003(d)-i
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PART IV V
cont.

National Rule Topic Uniform Number

4004 DISCHARGE HEARINGS 4004-1

4004 OBJECTIONS TO DISCHARGE 4004-2 K
4007 DISCHARGEABILITY COMPLAINTS 4007-1

4008 REAFFIRMATION 4008-1 V
No Related National Rule: Topic Uniform Number

(none] INSURANCE 4702-1

PART V

National Rule Topic Uniform Number

5001 COURT ADMINISTRATION 5001-1 Ly))

5001(c) CLERK - OFFICE LOCATION/HOURS 5001(c)-i

5002 UNITED STATES TRUSTEE 5002-1

5003 CLERK - GENERAL/AUTHORITY 5003-1

5003 COURT PAPERS - REMOVAL OF 5003-2

5003(b) CLAIMS AND EQUITY SECURITY INTERESTS 5003(b)-i

[5008] ESTATE ADMINISTRATION 5008-1 V
[abrogated 1991]

5009 FINAL REPORT/DECREE 5009-1 |

5010 REOPENING CASES 5010-1

5011 ABSTENTION 5011-1 7
5011 WITHDRAWAL OF REFERENCE 5011-2

No Related National Rules: Topic Uniform Number V
[none] CALENDARS AND SCHEDULING 5701-1 -

(none] CONTINUANCE 5702-1 l
[none] COURTROOM DECORUM 5710-1

[none] PHOTOGRAPHY, RECORDING DEVICES 5711-1
AND BROADCASTING

[none) FAXFILING/SERVICE 5720-1 a
[none] CLERK - DELEGATED FUNCTIONS OF 5801-1
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PART V
cont.,
No Related National Rules: Topic Uniform Number

L [none] COURT REPORTING 5810-1

{none] TRANSCRIPTS 5811-1

[none] FEES - GENERALLY 5820-1

[none] FEES - FORM OF PAYMENT 5821-1

( [none] JUDGES - VISITING AND RECALLED 5900-1

[none] SIGNATURES - JUDGES 5901-1

[none] SEAL OF COURT 5910-1

PART VI

National Rule Topic Uniform Number

6004 SALE OF ESTATE PROPERTY 6004-1

6005 APPRAISERS AND AUCTIONEERS 6005-1

L 6006 EXECUTORY CONTRACTS 6006-1

6007 ABANDONMENT 6007-1

6008 REDEMPTION 6008-1

L No Related National Rules: Topic Uniform Number

[none] TAX RETURNS AND TAX REFUNDS 6701-1

PART VII

National Rule Topic Uniform Number

L 7001 ADVERSARY PROCEEDINGS 7001-1

7003 COVER SHEET 7003-1

7004 SERVICE OF PROCESS 7004-1

7004 SUBPOENAS, SUMMONS 7004-2

7005(b) CERTIFICATE OF SERVICE 9703-1

7005(d) DISCOVERY - NON-FILING 7005(d)-i
OF MATERIALS

7007(b) MOTION PRACTICE 7007(b)-i

7008(a) CORE - NON-CORE PROCEEDING 7008(a)-i



(7

6

PART VII
cont.,
National Rule Topic Uniform Number

7012(b) CORE - NON-CORE PROCEEDING 7012(b)-i

7016 PRE-TRIAL PROCEDURES 7016-1

7024 INTERVENTION 7024-1

7024(c) UNCONSTITUTIONALITY, 7024(c)-l
CLAIM OF C

7026 DISCOVERY - GENERAL 7026-1 LJ
7027-32 DEPOSITIONS & EXAMINATIONS 7027-1

thru 7032-1

7040 ASSIGNMENT OF CASES (APs) 7040-1

7042 JOINT ADMINISTRATION/ 7042-1
CONSOLIDATION (APs)

7052 FINDINGS AND CONCLUSIONS 7052-1

7054 COSTS - TAXATION/PAYMENT 7054-1

7055 DEFAULT - FAILURE TO PROSECUTE 7055-1

7056 SUMMARY JUDGMENT 7056-1

7065 INJUNCTIONS 7065-1

7067 REGISTRY FUND 7067-1 V
7069 JUDGMENT - PAYMENT OF 7069-1

tNo "unrelated" local rule topics.] Lt

PART VIII

National Rule Topic Uniform Number

8001 ff. APPEALS (See Appendix) 8001-1 ff.

For District Court/Bankruptcy Appellate Panel uniform local rule
numbers, see "Appendix of Uniform Local Rule Numbers for Local
Rules Governing Bankruptcy Appeals."

PART IX

National Rule Topic Uniform Number

9001 DEFINITIONS 9001-1

9002 DEFINITIONS 9002-1

9003 EX PARTE CONTACT 9003-1

9004 FILING PAPERS - REQUIREMENTS 9004-1 ,

,LS
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L PART IX

cont. ,
National Rule Topic Uniform Number

L 9004 CAPTION - PAPERS, APs 9004-2

9006 TIME PERIODS 9006-1

L 9007 NOTICE TO CREDITORS AND OTHER 9007-1
PARTIES IN INTEREST

9009 FORMS 9009-1

9010 ATTORNEYS - DUTIES 9010-1

fl 9010(c) POWER OF ATTORNEY 9010(c)-i

L 9011 ATTORNEYS - DUTIES 9011-1

9011 PRO SE PARTIES 9011-2

9011 SANCTIONS 9011-3

9011 SIGNATURES 9011-4

9013 BRIEFS AND MEMORANDA OF LAW 9013-1

9013 MOTION PRACTICE 9013-2

[9015] JURIES TRIALS 9015-1
[abrogated 1987]

9016 SUBPOENA 9016-1

9016 WITNESSES 9016-23 9019(a) & (b) SETTLEMENTS AND AGREED ORDERS 9019(a)-i
& 9019(b)-i

r 9019(c) ALTERNATIVE DISPUTE RESOLUTION (ADR) 9019(c)-1

9020 CONTEMPT 9020-1

P 9021 JUDGMENTS AND ORDERS 9021-1

L 9021 ORDERS - EFFECTIVE DATE 9021-2L 9022 JUDGMENTS AND ORDERS 9022-1

9027 REMOVAL/REMAND 9027-1

9029 LOCAL RULES - GENERAL 9029-1L 9029 LOCAL RULES - GENERAL ORDERS 9029-2

K 9035 BANKRUPTCY ADMINISTRATORS 9035-1

7r

L
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PART IX
cont. ,
No Related National Rules: Topic Uniform Number

[none] FILING - NUMBER OF COPIES 9701-1

[none] FILING - SIZE OF PAPERS 9702-1

[none] EXHIBITS 9710-1 t

[none] STIPULATIONS 9711-1

[none] ORDERS - PROPOSED 9713-1 Ld
[none] HEARINGS 9801-1

[none] TELEPHONE CONFERENCES 9802-1

[none] EMERGENCY ORDERS 9813-1

I
l

rl

L

U ,

C-

rr
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APPENDIX OF UNIFORM LOCAL RULE NUMBERSL FOR LOCAL RULES GOVERNING BANKRUPTCY APPEALS
[District Courts and Bankruptcy Appellate Panels (BAPs)]

L National Rule Topic Uniform Number

C 8001 Appeal - Notice of 8001-1

8001(c) Appeal - Dismissal (Voluntary) 8001(c)-i

8001(e) Appeal Consent to Determining 8001(e)-lL 802by BA802-
8002 Appeal - Time for Filing 8002-1

L 8003 Appeal - Motion for Leave to 8003-1

8004 Appeal - Service of Notice 8004-1

8006 Designation of Record 8006-1

8007(a) Appeal - Completion of Record 8007(a)-i

8007(b) Appeal - Transmission of Record 8007(b)-i

8007(b) Appeal - Docketing of 8007(b)-2

8007(c) Appeal - Record for Preliminary 8007(c)-i
Hearing

C 8008(a) Appeal - Filing of Papers 8008(a)-i

L 8008(b) Appeal - Service of All Papers 8008(b)-l
Required

f 8008(c) Appeal - Manner of Serving 8008(c)-i

8008(d) Appeal - Proof of Service of 8008(d)-i
Filed Papers

L 8009(a) Appeal - Briefs, Time for 8009(a)-i
Filing

: 8009(b) Appeal - Time for Filing 8009(b)-i
I Appendix to Brief

8010(a) Appeal - Form of Briefs 8010(a)-i

L. 8010(b) Appeal - Reproduction of 8010(b)-i
Statutes, etc.

L 8010(c) Appeal - Length of Briefs 8010(c)-i

8011(a) Appeal - Motion, Response, 8011(a)-i
Reply

8011(b) Appeal - Determination of 8011(b)-i
Procedural Motion

C 8011(c) Appeal - Determination of 8011(c)-iL Motion
8011(d) Appeal- Emergency Motion 8011(d)-i
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National Rule Topic Uniform Number C

8011(e) Appeal - Power of Single 8011(e)-i
Judge to Entertain Motions

8012 Appeal - Oral Argument 8012-1

8013 Appeal - Disposition 8013-1 7
8014 Appeal - Costs 8014-1

8015 Appeal - Motion or Rehearing 8015-1 C

8016(a) Appeal - Entry of Judgment 8016(a)-l
by Clerk of District Court
or BAP

8016(b) Appeal - Notice of Order 8016(b)-i
or Judgment

8016(b) Appeal - Return of Record 8016(b)-2 ;

8017(b) Appeal - Stay Pending Appeal 8017(b)-i
to Court of Appeals

8018 Appeal - Local Rules of 8018-1
District Court or BAP

8019 Appeal - Suspension of 8019-1
Part VIII, Fed.R.Bankr.P.

No Related National Rule:

[none] Appeal - Dismissal by 8601-1
Court for Non-Prosecution

SPECIAL BANKRUPTCY APPELLATE PANEL MATTERS
(to which other nation and uniform numbers apply)

9001 Definitions 9001-1 (Bankr.)
L.R.1.1. (Dist.) fl

9002 Definitions 9002-1 (Bankr.)
L.R.1.1. (Dist.)

Inone] Admission of Attorneys 2901-1 (Bankr.)
L.R.83.5 (Dist.)

[none] Courtroom Photography, 5711-1 (Bankr.)
Broadcasting L.R.83.4 (Dist.) L

I'J



UNITED STATES BANKRUPTCY Cry' [ 5 , -L CENTRAL DISTRICT OF CALIFORNIA -~ D
ROYBAL BUILDING

255 EAST TEMPLE STREET, SUITE 1682 DEC ? 7 01 PH '3
LOS ANGELES, CALIFORNIA 90012

LISA HILL FENNING 
(213) 894-2553

C BANKRUPTCY JUDGE 
FAX (213) 894-3731

L November 24, 1993

r

7 Committee on Rules of Practice and Procedure
L Administrative Office of the United States Courts

Washington, D.C. 20544

3 Attention: Peter G. McCabe, Secretary

Dear Committee Members:

This letter is in response to the request for public comment
on the proposed amendments to the Federal Rules of Bankruptcy
Procedure. I am writing solely in my individual capacity, but mycomments are based upon my nearly eight years of experience aschair of the Rules Committee for the U.S. Bankruptcy Court for theCentral District of California.

I wish ito comment on two aspects pof the proposed amendments.First, I support the goal of developing a uniform-numbering systemr for local bankruptcy rules. Such a numbering system-should make itU . much easier for litigants to identify the relevant rules in eachjurisdiction. Our court is awaiting guidance from the Advisory
E Committee on Bankruptcy Rules as to how to renumber our rules.

Before a local rules numbering system is devised, however, Iurge that the Advisory Committee on Bankruptcy Rules considerwhether the present numbering system for the Federal Rules ofBankruptcy Procedure is logical and consistent. It appears to methat the national rules have evolved over time in a sequence that3 perhaps no longer reflect a useful structure or order. Once anynecessary renumbering of the national rules is completed, then thelocal rules numbering system could be designed to correlate withthe national rules.

Second, as drafted, the proposed amendment creating a FRBP9029(b) appears to sanction the practice of "local" local rules.3i It appears from the Committee Comnent that the intent of the newsubsection was to assure notice of requirements before a litigantcould be punished for noncompliance. I support that principle.

L In multijudge courts, however, this subsection is likely toencourage 'Proliferation of idiosyncratic requirements for eachjudge in each district' around the 'country, because it says anyjudge can make up any rules or procedures that are not inconsistent



orders by consensus of the judges of the district, rather
than by proliferation of judge-specific orders or
notices. Uniformity aids litigants and simplifies staff 011111
training and the administration of clerk's offices.
Nothing in this rule is intended to encourage the
proliferation of individualized requirements by judges. i

I do not plan to testify at the hearings on the Bankruptcy 7
Rule amendments in March. I ask that this letter be considered in
lieu of testimony.

Please give me a call at 213/894-3557 if you have any C
questions or comments, or if I can be of further assistance.

- Very truly yours,

? A V
Lisa Hill Fenning 'L
United States Bankruptcy Judge 1

r7
cc: Hon. Paul Mannes

Professor Alan Resnick

,

3



L. ^ - / FS
UNITED STATES BANKRUPTCY COURT

SOUTHERN DISTRICT OF CALIFORNIA

L Jacob Weinberger United States Courthouse
325 West "F" Street

San Diego, California 92101-6989L LOUISE DE CARL ADLER Telephone (619) 557-5661
BANKRUPTCY JUDGE Facsimile (619) 557-5536

May 25, 1994'

Hon. Paul Mannes
United States Bankruptcy Court
451 Hungerford Drive
Rockville, Maryland 20850

RE: Local Rules Numbering Project

Dear Paul:

My sincere apologies for my delay in responding to your
invitation to comment on the local rules numbering scheme described
to me by Judge Meyers. As you know, we have recently moved the
entire bankruptcy court to another building and your letter got set
aside in one of the boxes.

The subject of local rules numbering is one with which I have
some familiarity. I am the chair of the Ninth Circuit Bankruptcy
Local Rules Review Committee, having served as the chair since
Fall, 1992. Chief Circuit Judge J. Clifford Wallace appointed this
committee and a similar committee at the district court level to
review local rules for consistency with the national rules of
procedure for the'respective courts.

L One of the first acts of our committee was a strong
endorsement of the concept of a uniform numbering system for thebankruptcy local rules. We encountered much of the same resistance
that district courts have encountered in the past to a uniform
numbering effort. We had some success in our pitch in those
districts which were in the process of revising their local rules.

(7 At this time, of the 14 bankruptcy court districts of the NinthL Circuit having local rules, 9 now use a local rule numbering system
which refers to the corresponding Federal Rule of Bankruptcy
Procedure. For example, in my own district, the local rulerequirements for a motion for relief from stay are found under BLR
4001-1, et seq.

L In each district which uses a system of FRBP-based numbering,L there is a designation preceding the rule which indicates it is a
local rule. For example, Arizona uses "AZ Rule"; the Eastern
District of California uses "EDR"; Oregon uses "O.R.". Then the
FRBP number is followed by either a hyphen, a period, or
parenthsized subparagraphs which spells out the local requirements
for implementing the national rule.



Letter to Hon. Mannes
May 26, 1994
Page 2

The merit of this system is its simplicity. It takes no
special insight or knowledge to figure out that a motion for relief C
from stay under FRBP 4001 must be filed in the district in a manner
which meets the requirements of, for example, BLR 4001-1. This is
extremely important when one considers the number of in propria
persona debtors and creditors who appear in the bankruptcy court.
More so than any other branch of the federal system, we are a
"people's court". Indeed, as financial hardship continues for many
people, we are finding not only debtorIs approaching the system C
without counsel but also non-institutional lenders and smalls)
residential landlords.

While I strongly support a uniform numbering system, I am
gravely concerned about the impact of an arcane system which
inserts an unrelated digit in the national rule as a method of :
identifying the local rule. Absent a course in local rulesL
interpretation, there is no way' the uninitiated -- either lay
person or lawyer -- would understand the insertion of the number
"2" into the rule identifies the rule as local. While the concept
might have some merit if only sophisticated lawyers used the
bankruptcy system, the possibilities fotr confusion andattendant
harudshipt on non-lawyer users of the system shouldn cause your
committee to reconsider.

I would be happy to speak further with the Committee on Rules
of Practice and Procedure if you think it would be of some
assistance. Having been "in the trenches" on this issue, I am
sympathetic to the resistance you may encounter in proposing a
uniform system for numbering local rules. I strongly urge you to
minimize it by keeping any proposal for uniform local rules
numbering consistent with the national rules and as simple as
possible. C

Sin ee

LOUISE DE ARL ADLER, Judge
United S ates Bankruptcy Court

LDA/dah
cc: Peter McCabe, Secretary of the Committee on Rule of

Practice and Procedure V
Hon. Adrian Duplantier, Chair, Local Rules Subcommittee

L



OFFICE OF THE CLERK )

UNITED STATES BANKRUPTCY COURT
EASTERN DISTRICT OF KENTUCKY

P.O. BOX I l 1 1

L BETTY L. JEN NETTE LEXINGTON, KENTUCKY 40588-11II TELEPHONE

CLERK (601) 233-2808

April 19, 1994

Mr. Peter McCabe, OJB
Standing Committee on Rules of Practice and Procedure
Administrative Office of the U.S. Courts
Washington, DC 20544

RE: Proposed Rules 9029 and 9037

Dear Mr. McCabe:

I reviewed the proposed rules set out in your Memorandum to the
Clerks of Bankruptcy Courts dated April 8, 1994 with our Clerk of
Court, Betty L. Jennette.

On behalf of the Clerk of the U.S. Bankruptcy Court for the Eastern
District of Kentucky, I am writing to you with, a few comments.

PROPOSED RULE 9029

our court has always adhered to the philosophy of not duplicating
Federal Codes, Rules and Acts in our local rules. We do not feel
that we should have to set out in our local rules what is already
set out in the federal statutes. Furthermore, you greatly increase
the risk of changing a Federal Code or Rule due to imprecise
paraphrasing when you try to include it in the local rules.

In reviewing the local rules of other bankruptcy courts, I think
that our court is in the minority. I'm sure that it is very
convenient for the attorneys who practice in the bankruptcy court
not to have to know anything about the Federal Code or Rules.
Also, I'm sure that the courts would receive more uniform documents
because an attorney who is too lazy to look up a Federal Code
Section or Rule will usually at least check the local rules. (I can
get away with criticizing attorneys for laziness because I am an
attorney). However, it is probably not in the best interest of
their clients for them not to have to learn their way around
Chapter 11 of the U.S.C. and the Federal Rules of Bankruptcy
Procedure.

Also a peripheral consideration is that in these times of trying in
all possible ways to reduce our budgets, the court would be

L providing at its expense copies of information already available
and accessible to attorneys and the public at their own expense.

The only true "service" which providing duplicative information
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April 19, 1994

might provide is that it would make it easier for debtors trying to
process a bankruptcy case pro se. Our experience with pro se
debtors, however, is that they don't bother to try to follow the
local rules.

PROPOSED RULE 9037 7

This proposed rule seems to be both practical and efficient.

PROPOSED UNIFORM NUMBERING SYSTEM C

I believe that a uniform numbering system would be good for all the
reasons which are set forth in the Committee Note. C

In view of the committee goal to make it easier for a national bar
to locate a local rule which applies to a particular procedural
issue, we have a suggested numbering system.

In our court, we number our rules when possible to correspond to
the Federal Rule number. For example, Federal Rule of Bankruptcy
Procedure 2016 sets forth the requirements of Fee Applications. L
Our local rule No. 216 points out the fact that a Supplemental Fee
Application is still a Fee Application that needs to meet the
requirements of Federal Rule 2016. Federal Rule of Bankruptcy V
Procedure 3015 sets out a requirement to file a Chapter 13 Plan.
Our local rule No. 315 sets out local form requirements for Chapter
13 plans and rules on who to serve with copies of the plan.

We explain our numbering system in local rule No. 2 so that even a

new attorney or a pro se debtor doing a bankruptcy for the first
time will know that they can find out more about a particular topic
by looking up the corresponding Federal Rule of Bankruptcy
Procedure.

Of course, there are always items covered in local rules which do
not relate to a Federal Rule of Bankruptcy Procedure. For example,
some courts have rules about the age of children allowed in the LJ
courtroom. There is still room to handle these kinds of rules with
our numbering method. The first Federal Rule of Bankruptcy
Procedure is numbered 1001 so the first corresponding local rule
number would be 101. Therefore, local rule numbers 1 through 100
would be available for rules which relate to topics not covered at
all by the Federal Rules of Bankruptcy Procedure. Also, each part
of the Federal Rules of Bankruptcy Procedure begins as follows:
Rule 1001, Rule 2001, Rule 3001, etc. Rule numbers 1000, 2000,
3000, etc. don't exist. This frees up space to create local rules
number 100, 200, 300, 400, 500, 600, 700, 800 and 900 which seem to
go logically with a particular Part of the Federal Rules of
Bankruptcy Procedure, but which don't seem to fit well under a
specific rule. For example, in our local rules, we wanted to deal
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with Agreed Orders for Relief from Stay separately from Motions forRelief from Stay. Since Federal Rule of Bankruptcy Procedure 4001
and local rule No. 401 deal with Motions for Relief from Stay, we
put our Agreed Order rule in local rule No. 400.

I am enclosing a copy of our local rules for your review if you
wish to study our numbering system. Also, our local rules would bea concrete example of what local rules without duplication are
like.

Thank you for your consideration of our comments.

Sincerely,

Grace H. Dupree, Esq.

ghd
Enclosure
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IUNITED STATES BANKRUPTCY COURT
CENTQA. DISTRICT OF CALIFORNIA

ROVEIAL BUILDING

25^ LAST TEMPLE STREET. SUIrrE 150
LOS ANGELES, CALIFORNIA 90012

SAMUEL L BUFFORD December 2, 1993 
{213} U9A-o0 2

JUDGE

Committee on Rules of
Practice and Procedure

Administrative Office of the
United States Courts

Washington, DIC. 20044
Attention: Peter G. McCabe, Secretary

Dear Committee Members:

This letter is in response to the request for public comment on the proposedamendments to the Federal Rules of Bankruptcy Procedure. I am writing solely in myL individual capacity, but my comments are based upon my nearly eight years of experience asa member of the Rules Committee for the United States Bankruptcy Court for the CentralDistrict of California.

My colleague Judge Lisa Hill Penning, who is chair of our Local RulesCommittee, has sent you a letter dated November 24, 1993. 1 agree fully with her letter,except that I believe that "local" local rules should be actively discouraged. We have workedvery hard in this district to coordinate the procedures of some twenty judges at four differentlocations in the district. All this has produced a voluminous set of local rules that is wellknown to the Committee. This set of local rules has largely achieved the purpose of avoidingthe adoption of 'local" local rules by individual judges in the district. As Judge Fenningpoints out in her letter, the "local" local rules are one of the most common sources ofcomplaint by the bar. In contrast, the publicity of local practices that is accomplished by thelocal rules is generally appreciated by the bar.

The numbering of local rules to correspond to the Federal Rules of BankruptcyProcedure would introduce a needless difficulty for lawyers in finding the appropriate localrule. Only approximately 5% of the 40,000 lawyers in Southern California have any federalcourt practice. In addition to a different set of evidence rules (the Federal Rules ofEvidence), these lawyers must be familiar with four different sets of procedural rules: theFederal Rules of Civil Procedure, the Federal Rules of Bankruptcy Procedure, and local rulesfor the district court and bankruptcy court. We have attempted to ease this burden as muchas possible by adopting both the language and the numbering system of the local district courtrules in our banlkuptcy court rules. A renumbering of the bankruptcy rules to correspond tothe Federal Rules of Bankruptcy Procedure will make it more difficult for non-specialist tofind the appropriate local rule.



There are two ways in which this difficulty could be ameliorated. First, if theFederal Rules of Bankruptcy Procedure were renumbered to correspond to the Federal Rulesof Civil Procedure, this would make it easier for non-specialists to find the appropriatenational bankruptcy rule. Second, if the district courts were required to number their rules to F7correspond to the Federal Rules of Civjil Procedure, then the entire federal practice could besynchronized to make it easy for non-specialists to find the appropriate rule. 
M

LI do not plan to testify at the hearings on the bankruptcy rule amendments inMarch. Please consider this letter in lieu of testimony.

Pleasc give me a call at (213) 894-0992 if you have any questions orcomments, or if I can be of further assistance.

Very truly yours,

SAMUEL L. BUFF D,
UNITED STATES BANKRUPTCY JUDGE

SLB: jf

cc: Hon. Paul Mannes
Professor Allen Resnick

bcc: Central District Bankruptcy Judges
Mr. Frank Goodroe
Ms. Yvonne Evans
Mr. David Grube

L
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ME M 0 R A N D U M

TO: Advisory Committee on Bankruptcy Rules

FROM: Kenneth N. Klee, Esq.L.
DATE: March 16, 1994

L RE: Long-Range Planning

L At the recent meeting of the Advisory Committee on
Bankruptcy Rules held in Sea Island, Georgia, Chairman Mannes
asked me to prepare a memorandum with respect to long-range
planning. This memorandum seeks direct input from you with
respect to your vision of a long-range plan for the Advisory
Committee on Bankruptcy Rules.I

Before embarking on a long-range plan, the Long-Range
Planning Subcommittee believes it needs guidance from the
Advisory Committee with a respect to a number of issues. First,
as a matter of philosophy should, the Rules be enforceable
commands or should they be guidelines that will be enforced
loosely. Perhaps different principles should apply to different
Rules. For example, as a general proposition, time periods set
forth in the Rules are subject to enlargement or reduction. In
special cases, however, enlargement or reduction is not
permitted. See Fed. R. Bankr. P. 9006(b) (2) and 9006(c)(2). Isit useful or desirable to articulate a general approach withU respect to this issue?

Second, it appears to the Long-Range Planning
Subcommittee that the existing Rules were adaptations of Rules
designed for the Bankruptcy Act. The Rules have developed as aL result of incremental and interstitial revision as opposed to a
comprehensive overhaul. Is a comprehensive revision necessary or
desirable?

Third, the Long-Range Planning Subcommittee believes
that it may be useful to reexamine the organization of the Rules.L17 For example, the organization of the Rules does not follow the
scheme of the Bankruptcy Code. Definitions appear at the end
rather than at the beginning. Is a reorganization of the Rules
necessary or desirable? If a reorganization is to be
accomplished, should it be done by chapter or by kind of case?
Is it appropriate to compare bankruptcy Rules with Rules in othercivil or criminal proceedings? In particular, bankruptcy is a
collective proceeding consisting of numerous battles. Civil
Rules designed for a single lawsuit may not be a useful model tofollow. For example, an adversary proceeding may not be the

L7 appropriate means of revoking an order of confirmation obtained

37007.1



X,,

through fraud. That seems, however, to be the impact of Rule
7001.

Fourth, the Long-Range Planning Subcommittee questions
the feasibility of adopting a long-range plan in a Committee
whose membership changes on a regular basis. A comprehensive
revision of the Bankruptcy Rules could beta project that will be
accomplished over a period of time in excess of eight to ten
years. Is it wise to undertake such a mission when it is certain
that leadership and direction of the Committee will change during
the course of the mission?

Fifth, it is difficult to restructure the procedural
practice in bankruptcy cases without considering changes to
procedural rules contained in the Bankruptcy Code. Prior to the
enactment of the Code, the Rules Committee was given the
extraordinary power of altering the statute as to matters of
procedure. Probably the Long-Range Planning Committee should not
consider its recommendations for changes in the Rules bound by
procedural provisions of the Bankruptcy Code. It may be that
legislation will be required to fully implement our E
recommendations, but at least in the planning stage, the statute
should not be treated as the final word on procedural matters.

Sixth, should'the Long-Range Planning Subcommittee
identify defective Rules that should be revised as part of a
long-range plan but do not'rise to the crisis levellnecessary to
be considered by the Advisory Committee in' the short run?

Seventh, what principles should guide the Long-Range 7
Planning Subcommittee in forumulating a long-range plan to LJ
recommend to the Advisory Committee?

The Long-Range Planning Subcommittee welcomes your LJ
views with respect to the foregoing as well as any-other matters
of long-range planning. I would be most appreciative if you
would supply Gerry Smith with a copy of your comments, since he
is the other member of the Long-Range Planning Subcommittee.

-2-
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AGENDA XIII
New York, New York
September 22-23, 1994

UNITED STATES COURT OF INTERNATIONAL TRADE

ONE FEDERAL PLAZA

NEW YORK. NY 10007

CHAMBERS OF

JANE A. RESTANI

JUDGE My 94
May 12, 1994

Honorable Paul Mannes
United States Bankruptcy Court

for the District of Maryland
451 Hungerford Drive
Rockvillef Maryland 20850

Re: Meeting of the Advisory Committee of the Civil Rules
April 28-30. 1994

Dear Judge Mannes:

First, thank you for the new code and rules. This version
looks to be very handy.

Second, I thought a short memorandum on what transpired of
interest to Bankruptcy might be useful. Here goes.

1. The committee is deferring action on Rule 26(e)
concerning the balance between the public's right to
know about safety issues and protection of proprietary
information in discovery. Congress is very interested,
but a rule change is not ready. Rule 77.1 on sealing
is in a similar posture.

2. Changes to Rules 50, 52 and 59 will be sent forward to
the Standing Committee. The reporter indicates that
the standing committee will be alerted to the problem
of any reference to Rule 6(a)'s 10 day period without a
reference to BR 9006(a)'s 8 day period.

3. As to Rule 43's allowance of non-oral testimony the
committee decided to eliminate reference to facsimile
and computer transmissions in the note and then decided
not to send the rule forward at all.

4. Rule 83 will go forward with the Leonard Rosen
substitution of "non-wilful" for "negligent."

5. The Rule 84 changes on technical amendments were killed
L as ultra vires.



6. Rule 23 on class actions was discussed from the point
of view of whether changes are needed to facilitate its
use for mass tort'litigation,-particularly through
expansion of the limited fund exception to opt out.
The problem is much bigger than Rule 23 and requires a
look at the whole issue of how to handle mass torts.
This, I believe, will end up as a legislative issue and
the committee will probably do only tinkering. But
that's just a-guess. I have the whole Rule 23
discussion package if anyone wants to review it.

7. Rule 68 on offers of judgment is going to get some more
study. The committee seemed interested in having it
apply to both plaintiffs and defendants and making it
apply to expert fees in all cases. Shifting attorney
fees is dead for the moment.

8. For the first time in the history of mankind facsimile L
filing was not discussed.

Very truly yours,

L

Jan A. Restani L
Judge

cc: Professor Alan N. Resnick
Hofstra University School of Law L
121 Hofstra University
Hempstead, New York 11550-1090

17
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BANKRUPTCY RULES AMENDMENTS

Status List - August 1994

Amendments Which Took Effect 8/1/94

8002(b)
8006

Proposed Amendments Published for Comment 1993-94 and Approved
6/94 by Standing Committee for Transmittal to Judicial Conference
9/94 and Possible Effective Date of 8/1/95*
(Comment period for these amendments ended 4/15/94. At the June
1994 meeting of the Standing Committee, the Advisory Committee's
recommended change in Rule 9029 from "negligent" to "non willful"
was approved and adopted for the similar civil, criminal, and
appellate amendments. Other advisory committees joined in the
Advisory Committee's objections to proposed new Rule 9037
permitting "technical" amendments and it was not approved. If
approved by the Judicial Conference (9/94), these amendments will
be transmitted to the Supreme Court (10/94) and, if prescribed by
the Court, to Congress (4/95).)

8018 (local rules of dist.ct. & BAP re: bankr. appeals)L 9029 (uniform numbering; local rules must be published, etc.)

"Class of '96" - Possibly Could Take Effect 8/1/96*
(These were approved for publication and comment by the Standing
Committee at its 6/94 meeting.)

1006(a)
1007(c)
1019

L 2002(a),(c),(f),(h),(i),(k)
2015(b)&(c)
3002
3016

L. 4004
5005(a)

LI 7004
L ~~8008(a)

9006(c)

Pending legislation, if enacted, would change the effective
date for bankruptcy rules from August 1 to December 1 of the
years indicated.

L (Continued)



"Class of '97" - Possibly Could Take Effect 8/1/97* 7
(These will be discussed at the 9/94 Advisory Committee meeting.)

Amendments:

3017
3018
3021
4003(B)
8002(C)
9006(F)
9011
9014

New Rule: n
8020

* Pending legislation, if enacted, would change the effective
date for bankruptcy rules from August 1 to December 1 of the
years indicated.
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PRELIMINARY DRAFT
OF PROPOSED AMENDMENTS TO THE

FEDERAL RULES OF BANKRUPTCY PROCEDURE

Rule 1006. Filing Fee

1 (a) GENERAL REQUIREMENT. Every

2 petition shall be accompanied by the

3 prescribed filing fee except as provided

4 in subdivision (b) of this rule. For

5 the purpose of this rule. "filinq fee"

6 means the filing fee prescribed by 28

7 U.S.C. 6 1930(a)(1)-(a)(5) and any other

8 fee prescribed by the Judicial

9 Conference of the United States pursuant

10 to 28 U.S.C. q 1930(b) that is payable

11 to the clerk upon the commencement of a

12 case under the Code.

13 (b) PAYMENT OF FILING FEE IN

14 INSTALLMENTS.

15 (1) Application for Permission to

16 Pay Filing Fee in Installments. A

New matter is underlined; matter
to be omitted is lined through.



2 RULES OF BANKRUPTCY PROCEDURE

17 voluntary petition by an individual

18 shall be accepted for filing if

19 accompanied by the debtor's signed

20 application stating that the debtor is

21 unable to pay the filing fee except in

22 installments. The application shall

23 state the proposed terms of the

24 installment payments and that the

25 applicant has neither paid any money nor

26 transferred any property to an attorney

27 for services in connection with the

28 case.

29 (2) Action on Application. Prior

30 to the meeting of creditors, the court

31 may order the filing fee paid to the

32 clerk or grant leave to pay in

33 installments and fix the number, amount

34 and dates of payment. The number of

35 installments shall not exceed four, and

36 the final installment shall be payable

Li

.V



L RULES OF BANKRUPTCY PROCEDURE 3

37 not later than 120 days after filing the

38 petition. For cause shown, the court

L 39 may extend the time of any installment,

40 provided the last installment is paid

41 not later than 180 days after filing the

42 petition.

43 (3) Postponement of Attorney's

44 Fees. The filing fee must be paid in

45 full before the debtor or chapter 13

L 46 trustee may pay an attorney or any other

47 person who renders services to the

48 debtor in connection with the case.

COMMITTEE NOTE

The Judicial Conference prescribes
miscellaneous fees pursuant to 28 U.S.C.
S 1930(b). In 1992, a $30 miscellaneous
administrative fee was prescribed for
all chapter 7 and chapter 13 cases. The
Judicial Conference fee schedule was
amended in 1993 to provide that an
individual debtor may pay this fee in
installments.

L Subdivision (a) of this rule is
amended to clarify that every petition

L

LT
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must be accompanied by any fee
prescribed under 28 U.S.C. 1930(b) that
is required to be paid when a petition
is filed, as well as the filing fee
prescribed by 28 U.S.C. S 1930(a). By
defining "filing fee" to include
Judicial Conference fees, the procedures
set forth in subdivision (b) for paying
the filing fee in installments will also V
apply with respect to any Judicial
Conference fee required to be paid at
the commencement of the case.

Rule 1007. Lists, Schedules and
Statements; Time Limits

Li
1 (c) TIME LIMITS. The schedules and

2 statements, other than the statement of Li

3 intention, shall be filed with the

4 petition in a voluntary case, or if the

5 petition is accompanied by a list of all

6 the debtor's creditors and their

7 addresses, within 15 days thereafter,

8 except as otherwise provided in

9 subdivisions (d), (e), and (h) of this l
10 rule. In an involuntary case the

11 schedules and statements, other than the
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12 statement of intention, shall be filed

13 by the debtor within 15 days after entry

14 of the order for relief. Schedules and

15 statements previuIsy filed prior to the

16 conversion of a case to another chapter

17 in a pending ehapter 7 case shall be

18 deemed filed in a superseding the

19 converted case unless the court directs

20 otherwise. Any extension of time for

21 the filing of the schedules and

22 statements may be granted only on motion

23 for cause shown and on notice to the

24 United States trustee and to any

25 committee elected pursuant to S 705 or

26 appointed pursuant to S 1102 of the

27 Code, trustee, examiner, or other party

28 as the court may direct. Notice of an

29 extension shall be given to the United

30 States trustee and to any committee,

31 trustee, or other party as the court may



J
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32 direct.

COMMITTEE NOTE

Subdivision (c) is amended to
provide that schedules and statements
filed prior to the conversion of a case
to another chapter shall be deemed filed
in the converted case, whether or not
the case was a chapter 7 case prior to L
conversion. This amendment is in
recognition of the 1991 amendments to
the Official Forms that abrogated the
Chapter 13 Statement and made the same
forms for schedules and statements
applicable in all cases.

This subdivision also contains a
technical correction. The phrase
"superseded case" creates the erroneous
impression that conversion of a case
results in a new case that is distinct
from the original case. The effect of
conversion of a case is governed by
§ 348 of the Code.

Rule 1019. Conversion of Chapter 11
Reorganization Case, Chapter 12 Family

Farmer's Debt Adjustment Case, or H
Chapter 13 Individual's Debt Adjustment U

Case to Chapter 7 Liquidation Case

1 When a chapter 11, chapter 12, or

2 chapter 13 case has been converted or

,

Ft



RULES OF BANKRUPTCY PROCEDURE 7

3 reconverted to a chapter 7 case:

5 (7) EXTENSION OF T;IME TO FILE

6 CLrJAI AGAINPT SURPLUS. Any extension

7 ef time for the filing of claims against

8 a surplus granted pursuant to Rule

9 3002(c)(6), shall apply to holders of

10 elaims who failed to file their claims

11 within the time prsceribod, or fixed by

12 the eourt pursuant te paragraph (6) of

13 this rule, and notice shall be givena

14 proeided in Rue 20 2.

COMMITTEE NOTE

Subdivision (7) is abrogated to
conform to the abrogation of Rule
3002(c)(6) and the addition of Rule
3002(d). If a proof of claim is tardily
filed after a case is converted to a
chapter 7 case, the claim may be allowed
to the extent that the creditor, as the
holder of an unsecured claim proof of
which is tardily filed, is entitled to
receive a distribution under section 726
of the Code.
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Rule 2002. Notices to Creditors,
Equity security

Holders, United States, and
United States Trustee 7

1 (a) TWENTY-DAY NOTICES TO PARTIES [
2 IN INTEREST. Except as provided in

3 subdivisions (h), (i) and (1) of this

4 rule, the clerk, or some other person as

5 the court may direct, shall give the [C
6 debtor, the trustee, all creditors and r

7 indenture trustees not less than 20 days X

8 notice by mail of (1) the meeting of

9 creditors pursuant to S 341 of the Code;

10 (2) a proposed use, sale, or lease of

11 property of the estate other than in the

12 ordinary course of business, unless the

13 court for cause shown shortens the time

14 or directs another method of giving

15 notice; (3) the hearing on approval of

16 a compromise or settlement of a

17 controversy other than approval of an

l. l
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7 18 agreement pursuant to Rule 4001(d),

19 unless the court for cause shown directs

20 that notice not be sent;> (4) the date

21 fixed for the filing of elaims against a

22 surplus in an estate as provided in Rule

23 39G2(e)(6)+- (5*) -41 in a chapter 7

24 liquidation, a chapter 11 reorganization

'25 case, and a chapter 12 family farmer

26 debt adjustment case, the hearing on the

7 27 dismissal of the case, unless the

28 hearing is pursuant to S 707(b) of the

L. 29 Code, or the conversion of the case to

30 another chapter; -6) (5) the time fixed

31 to accept or reject a proposed

32 modification of a plan; (7) (6)

33 hearings on all applications for

34 compensation or reimbursement of

35 expenses totalling in excess of $500;

36 (-8- (J7) the time fixed for filing proofs

37 of claims pursuant to Rule 3003(c); and

K
L
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38 {9) (8) the time fixed for filing 7
39 objections and the hearing to consider

40 confirmation of a chapter 12 plan.

41

42 (c) CONTENT OF NOTICE. L
43 * * * * * 7

44 (2) Notice of Hearing on

45 Compensation. The notice of a hearing L
46 on an application for compensation or

47 reimbursement of expenses required by K
48 subdivision (a)+(7) (a)- ( 6) of this rule

49 shall identify the applicant and the l

50 amounts requested.

51

52 (f) OTHER NOTICES. Except as

53 provided in subdivision (1) of this

54 rule, the clerk, or some other person as

55 the court may direct, shall give the

56 debtor, all creditors, and indenture

57 trustees notice by mail of

K

KI



RULES OF BANKRUPTCY PROCEDURE 11

58

59 (8) a summary of the trustee's

60 final report and account in a chapter 7

61 case if the net proceeds realized exceed

62 $1,500.

63

64 (h) NOTICES TO CREDITORS WHOSE

65 CLAIMS ARE FILED. In a chapter 7 case,

66 the court may, after 90 days following

67 the first date set for the meeting of

68 creditors pursuant to S 341 of the Code

69 or. if a notice of insufficient assets

70 to Day a dividend has been given to

71 creditors pursuant to subdivision (e) of

72 this rule after 90 days following the

73 mailing of a notice of the time for

74 filing claims Dursuant to Rule

75 3002(c)(5). the court may,' direct that

76 all notices required by subdivision (a)

77 of this rule, e cpt clause (4) thereof,
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78 be mailed only to the debtor, the

79 trustee. all indenture trustees,

80 creditors whose claims who hold claims

81 for which proofs of claim have been

82 filed, and creditors, if any, who are

83 still permitted to file claims by reason

84 of an extension granted under Rule

85 302-(e)(6) 3002(c)(1) or (c)(2).

86 (i) NOTICES TO COMMITTEES. Copies

87 of all notices required to be mailed

88 under this rule shall be mailed to the C

89 committees elected pursuant to S 705 or

90 appointed pursuant to S 1102 of the Code

91 or to their authorized agents.

92 Notwithstanding the foregoing

93 subdivisions, the court may order that

94 notices required by subdivision (a)(2),

95 (3) and (7) J..(6 of this rule be K
96 transmitted to the United States trustee

97 and be mailed only to the committees L
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98 elected pursuant to S 705 or appointed

99 pursuant to S 1102 of the Code or to

100 their authorized agents and to the

101 creditors and equity security holders

102 who serve on the trustee or debtor in

103 possession and file a request that all

104 notices be mailed to them. A committee

105 appointed pursuant to S 1114 shall

106 receive copies of all notices required

107 by subdivisions (a) (1), (a)-(6) (a) (5),

108 (b), (f)(2), and (f)(7), and such other

109 notices as the court may direct,

110

111 (k) NOTICES TO UNITED STATES

112 TRUSTEE. Unless the case is a chapter 9

113 municipality case or unless the United

114 States trustee otherwise requests, the

115 clerk, or some other person as the court

116 may direct, shall transmit to the United

117 States trustee notice of the matters
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118 described in subdivisions (a)(2), m
L1

120 (b), (f)(1), (f)(2), (f)(4), (f)(6), L
121 (f)(7), and (f)(8) of this rule and

122 notice of hearings on all applications L
123 for compensation or reimbursement of

124 expenses. Notices to the United States

125 trustee shall be transmitted within the

126 time prescribed in subdivision (a) or

127 (b) of this rule. The United States

128 trustee shall also receive notice of any r
129 other matter if such notice is requested

130 by the United States trustee or ordered F
131 by the court. Nothing in these rules

132 shall require the clerk or any other L

133 person to transmit to the United States C

134 trustee any notice, schedule, report, L

135 application or other document in a case [
136 under the Securities Investor Protection

137 Act, 15 U.S.C. § 78aaa et seq.

Lo
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COMMITTEE NOTE

Paragraph (a) (4) is abrogated to
conform to the abrogation of Rule
3002 (c) (6). The remaining paragraphs of
subdivision (a) are renumbered, and
references to these paragraphs contained
in other subdivisions of this rule are
amended accordingly.

Paragraph (f) (8) is amended so that
a summary of the trustee's final
account, which is prepared after
distribution of property, does not have
to be mailed to the debtor, all
creditors, and indenture trustees in a
chapter 7 case. Parties are
sufficiently protected by receiving a
summary of the trustee's final report
that informs parties of the proposed
distribution of property.

Subdivision (h) is amended (1) to
provide that an order under this
subdivision may not be issued if a
notice of no dividend is given under
Rule 2002(e) and the time for filing
claims has not expired as provided in
Rule 3002(c)(5); (2) to clarify that
notices required to be mailed by
subdivision (a) to iparties other than
creditors must be mailed to those
entities despite an order issued under
subdivision (h); (3) to provide that if
the court, pursuant to Rule 3002(c)(1)
or 3003(c)(2), has granted an extension
of time to file a proof of claim, the
creditor for whom the extension has been
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granted must continue to receive notices
despite an order . issued under V
subdivision (h); and (4) to delete
references to subdivision (a) (4) and
Rule 3002(c)(6), which have been
abrogated.

Rule 2015. Duty to Keep Records, Make K
Reports, and Give Notice of Case

* **** Vi
1 (b) CHAPTER 12; TRUSTEE AND DEBTOR

2 IN POSSESSION. In a chapter 12 family

3 farmer's debt adjustment case, the

4 debtor in possession shall perform the

5 duties prescribed in clauses (1) --(4)

6 (2)-(4) of subdivision (a) of this rule

7 and, if the court directs. shall file

8 and transmit to the United States

9 trustee a complete inventory of the

10 property of the debtor within the time V
11 fixed by the court, If the debtor is

12 removed as debtor in possession, the

13 trustee shall perform the duties of the

14 debtor in possession prescribed in this

U
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15 paragraph.

16 (c) CHAPTER 13 TRUSTEE AND DEBTOR.

17 (1) Business Cases. In a chapter

18 13 individual's debt adjustment case,

19 when 'the debtor is engaged in business,

20 the debtor shall perform the duties

21 prescribed by clauses (1) --(4)4 (2)-(4) of

22 subdivision (a) of this rule and, if the

23 court directs, shall file and transmit

24 to the United States trustee a complete

25 inventory of the propertv of the debtor

26 within the time fixed by the court.

COMMITTEE NOTE

Under subdivision (a)(1), the
trustee in a chapter 7 case and, if the
court directs, the trustee or debtor in
possession in a chapter 11 case is
required to file and transmit to the
United States trustee a complete
inventory of the debtor's property
within 30 days after qualifying as
trustee or debtor in possession, unless
such an inventory has already been
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filed. Subdivisions (b) and (c) are I
amended to clarify that a debtor in vJ
possession and trustee in a chapter 12
case, and a debtor in a chapter 13 case
where the debtor is engaged in business,
are not required to file and transmit to
the United States trustee a complete F
inventory of the property of the debtor L
unless the court so directs. If the
court so directs, the court also fixes
the time limit for efiling and
transmitting the inventory.

f7

Rule 3002. Filing Proof of Claim
or Interest

1 (a) NECESSITY FOR FILING. An V
2 unsecured creditor or an equity security

3 holder must file a proof of claim or

4 interest in accordance with this rule

5 for the claim or interest to be allowed,

6 except as provided in Rules 1019(3), r
7 3003, 3004 and 3005.

8

9 (c) TIME FOR FILING. In a chapter

10 7 liquidation, chapter 12 family L
11 farmer's debt adjustment, or chapter 13

12 individual's debt adjustment case, a
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13 proof of claim shall be filed within 90

14 days after the first date set for the

15 meeting of creditors called pursuant to

16 § 341(a) of the Code, except as follows:

17

18 (6) In a chapter 7 liquidation

19 ease, if a surpluo remains after all

20 claims allowed have been paid in full,

21 the court may grant an extension of time

22 for the filing of claimo against the

23 surplus not filed within the time herein

24 above prescribed.

25 (d) TARDILY FILED CLAIM IN CHAPTER

26 7 CASE. Notwithstanding subdivision (a)

27 of this rule, if a creditor files a

28 proof of claim in a chapter 7 case after

29 the expiration of the time for filinm

30 the proof of claim prescribed in

31 subdivision (c) of this rule, the

32 creditor., as the holder of an unsecured
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33 claim proof of which is tardily filed. C

34 is entitled to receive a distribution to

35 the extent provided under section 726 of

36 the Code.

COMMITTEE NOTE

The abrogation of subdivision (c) (6) and
the addition of subdivision (d) are
designed to make this rule consistent
with S 726 of the Code. Section
726(a)(2)(C) and S 726(a)(3) recognize
that in a chapter 7 case a creditor
holding a claim that has been tardily
filed may be entitled to receive a
distribution. F

This amendment is not intended to
resolve the issue of whether a claim of C

the kind entitled to priority under
S 507 of the Code has the right to
priority in distribution under
§ 726(a)(1) if the proof of claim is
tardily filed. Compare, e.g., In re
Century Boat Co., 986 F.2d 154 (6th Cir.
1993), with In re Mantz, 151 B.R. 928
(9th Cir. BAP 1993). The resolution of L
this issue and any other issues
regarding priority in distribution are
left to the courts as matters of t

substantive law, and statutory
interpretation.

.,

W.F
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Rule 3016. Filing of Plan and
Disclosure Statement in Chapter 9

Municipality and Chapter 11
Reorganization Cases

1 (a) , TIME POR FILING PLAN. A party

2 in intercst, ether than the debtor, who

3 is authorized to file a plan under

L 4 S 1121(c) of the Codc may nct file a

5 plan after entry of an order approving

L 6 a disclesure statement unlces

7 eenfirmatien of the plan relating to

8 the disclosure statement has been

L 9 denied or the ecurt etherwise directs.

10 (b)- (al IDENTIFICATION OF PLAN.

L 11 Every proposed plan and any

12 modification thereof shall be dated

13 and, in a chapter 11 case, identified

14 with the name of the entity or entities

15 submitting or filing it.

L 16 f (e ) DISCLOSURE STATEMENT. In

17 a chapter 9 or 11 case, a disclosure

18 statement pursuant to S 1125 or

L
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19 evidence showing compliance with

20 S 1126(b) of the Code shall be filed

21 with the plan or within a time fixed by

22 the court.

COMMITTEE NOTE

Section 1121(c) gives a party in
interest the right to file a chapter 11
plan after expiration of the period Loj
when only the debtor may file a plan.
Under S 1121(d), the exclusive period 7

in which only the debtor may file a
plan may be extended, but only if a
party in interest so requests and the
court, after notice and a hearing, X
finds cause for an extension.
Subdivision (a) is abrogated because it
could have the effect of extending the
debtor's exclusive period for filing a K
plan without satisfying the
requirements of § 1121(d). The
abrogation of subdivision (a) does not
affect the court's discretion with
respect to the scheduling of hearings
on the approval of disclosure
statements when more than one plan has
been filed.

V

LE

Ki
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Rule 4004. Grant or Denial of
Discharge

1 (c) GRANT OF DISCHARGE. In a

2 chapter 7 case, on expiration of the

V 3 time fixed for filing a complaint

4 objecting to discharge and the time

5 fixed for filing a motion to dismiss

L 6 the case pursuant to Rule 1017(e), the

7 court shall forthwith grant the

8 discharge unless (1) the debtor is not

9 an individual, (2) a complaint

L 10 objecting to the discharge has been

11 filed, (3) the debtor has filed a

L 12 waiver under S 727(a)(10), er (4) a

13 motion to dismiss the case under Rule

14 1017(e) is pending, (5) a motion to

15 extend the time for filing a complaint

16 obiectina to discharge is pending. or

L 17 (6) the debtor has not paid in full the

L. 18 filing fee prescribed by 28-U.S.C.
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19 S 1930(a) and any fee prescribed by the

20 Judicial Conference of the United

21 States pursuant to 28 U.S.C. 6 1930(b)

22 that is payable to the clerk upon the V
23 commencement of a case under the Code.

24 Notwithstanding the foregoing, on
, WS~~~~~~~~~~~~)

25 motion of the debtor, the court may

26 defer the entry of an order granting a

27 discharge for 30 days and, on motion r

28 within such period, the court may defer

29 entry of the order to a date certain.

COMMITTEE NOTE

Subsection (c) is amended to delay
entry of the order of discharge if a
motion under Rule 4004(b) to extend the
time for filing a complaint objecting
to discharge is pending. This
subdivision also is amended to delay
entry of the discharge order if the
debtor has not'paid '~in full the filing
fee and the administrative fee required
to be paid upon the lIcommencement of the
case. If the debtor is authorized to
pay the fees iniJnstiallments in
accordance with Rule 1006, the
discharge order will not be entered
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until the final installment has been
paid.

Rule 5005. Filing and Transmittal of
"Papers

1 (a) FILING.

2 (1) Place of Filing. The lists,

3 schedules, statements, proofs of claim

4 or interest, complaints, motions,

5 applications, objections and other

6 papers required to be filed by these

7 rules, except as provided in 28 U.S.C.

8 S 1409, shall be filed with the clerk

9 in the district where the case under

10 the Code is pending. The judge of that

11 court may permit the papers to be filed

12 with the judge, in which event the

13 filing date shall be noted thereon, and

14 they shall be forthwith transmitted to

15 the clerk. The clerk shall not refuse

16 to accept for filing any petition or

17 other paper presented for the purpose
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18 of filing solely because it is not

19 presented in proper form as required by

20 these rules or any local rules or

21 practices.

22 (2) Filing by Electronic Means.

23 A court by local rule may permit K

24 documents to be filed. signed. or

25 verified by electronic means, provided V
26 such means are consistent with

27 technical standards. if any.

28 established by the Judicial Conference

29 of the United States. A document filed

30 by electronic means in accordance with £
31 this rule constitutes a written Raper

32 for the purpose of applying these

33 rules. the Federal Rules of Civil

34 Procedure made applicable by these

35 rules, and . 107 of the Code.

35~~ *___ _*__ __*___*___ __
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COMMITTEE NOTE

The rule is amended to permit, but
not require, courts to adopt local
rules that allow filing, signing, or

L; verifying of documents.by electronic
means. However, such local rules must
be consistent with technical standards,
if any, promulgated by the Judicial
Conference of the United States.

An important benefit to be derivedL . by permitting filing by electronic
means is that the extensive volume of
paper received and maintained as
records in the'clerk's office will be
reduced substantially. With the
receipt of electronic data
transmissions by computer, the clerk
may maintain records electronically
without the need to reproduce them in
tangible paper form.'

L
Judicial Conference standards

governing the'technological aspects of
electronic filing will result in
uniformity among judicial districts to
accommodate an increasingly national7 bar. By delegating to the Judicial
Conference the establishment and future
amendment of'national standards for
electronic filingl the Supreme Court

L and Congress wi'4l be relieved of the
burden of reviewing and promulgating

r11 detailed rules dea'lihg with complex
technologicall' sltandards. Another
reason for leavin4 to the Judicial
Conference the formulation of

r technological standards for electronic
L filing is that advances in computer

L

L
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technology occur often, and changes in
the technological standards may have to
be implemented more frequently than
would be feasible by rule amendment
under the Rules Enabling'Act process. tj

It isanticipated&that standards,
established'by the JudiLcial Conference
will govern technical specifications
for electronic data transmission, such
as requirements relating to the V
formatting of ~data,, speeID of L
transmission, means,,tQ transmit copies
of supporting documentation, and
security of co mmunication1 ,procedures.
In additioni,k beforepro6cedures for
electronic filing areq!implemented,
standards must: ,be est ablished, to assure
the proper maintenance and integrity of
the record aAnd i provide, appropriate
access and retriev&l mechanisms. These
matters will be goverhed-by local. rules
until 1;system-wi de standards are adopted
by the Judicia ljnerence"'i

Rule 9009O rgires that theL
Official Forms a , Dbe Served and
used "w41 ol~ea~ins a~ 1 my be
appropriatej 1 ,' 1 '6Eahc w"th local L
rules, anI~ ai 1dkaCnerence
standard wt J t t tenc

formatt allngs r 1 [jet~inpf
electr ~ jriisjtc aa, to the

eltentrri h-j~~kc~ofr to the-
Off icia~ F propriate
alter*a H, I n 2angof Rule

9009. Ai,

L), I f 1 1 i l 1 ft 111 1 i 1 lil 1 1 1
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These rules require that certain
L documents be in writing. For example,

Rule 3001 states that a proof of claim
is a "written statement." Similarly,
Rule 3007 provides that an objection to
a claim "lshall'be in writing."
Pursuant to the new subdivision (a)(2),
any requirement under these rules that

L a paper be written may be satisfied by
filing the document by electronic
means, notwithstanding the fact thatL the clerk neither receives nor prints a
paper reproduction of the electronic
data.

Section 107(a) of the Code
provides that a "paper" filed in a case
is a public record open to examination
by an entity at reasonable times
without charge, except as provided in
S 107(b). The amendment to subdivision
(a)(2) provides that an electronically
filed document is to be treated as such
a public record.

Although under subdivision (a)(2)
electronically filed documents may be
treated as written papers or as signed
or verified writings, it is important
to emphasize that such treatment is
only for the purpose of applying these

L rules. In addition, local rules and
Judicial Conference standards regarding
verification must satisfy the

L requirements of 28 U.S.C. S 1746.

L
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Rule 7004. Process; Service of
Summons, Complaint

1 (a) SUMMONS; SERVICE; PROOF OF

2 SERVICE. Rule 4 (a)*, (b), (e)(2)(G)(i),

3 (d), (c) and,(g) (j) 4(a); (b). (c)(1).

4 (d)(1). (e)-(j) (l), and (m)

5 F.R.,Civ.P. applies in adversary

6 proceedings. Personal service pursuant

7 to Rule 4j-(4 4(e)-(j) F.R.Civ.P. may be

8 made by any person not less than 18

9 years of age who is not a party and the

10 summons may be delivered by the clerk to

11 any such person.

12 (b) SERVICE BY FIRST CLASS MAIL.

13 In addition to the methods of service

14 authorized, by Rule 4(c) (2) (C) (i) and (d)

15 4(e) -Lij- F.R.Civ.P,., service may be y

16 made within the, United States by first _

17 class mail postage prepaid as follows: I

18 (1) Upon an individual other than r
19 an infant or incompetent, by mailing a

L
£

,
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20 copy of the summons and complaint to the

21 individual's dwelling house or usual

22 place of abode or to the place where the

23 individual regularly conducts a business

L 24 or profession.

25 (2) Upon an infant or an

L 26 incompetent person, by mailing a copy of

27 the summons and complaint to the person

28 upon whom process is prescribed to be

29 served by the law of the state in which

30 service is made when an action is

L 31 brought against such defendant in the

32 courts of general jurisdiction of that

L 33 state. The summons and complaint in

34 such case shall be addressed to the

35 person required to be served at that

36 person's dwelling house or usual place

37 of abode or at the place where the

38 person regularly conducts a business or

39 profession.

L

L.
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40 (3) Upon a domestic or foreign

41 corporation or upon a partnership or

42 other unincorporated association, by

43 mailing a copy of the summons and

44 complaint to the attention of an

45 officer, a managing or general agent, or

46 to any other agent authorized by

47 appointment or by law to receive service I

48 of process and, if the agent is one

49 authorized by statute to receive service WJ

50 and the statute so requires, by also

51 mailing a copy to the defendant.

52 (4) Upon the United States, by

53 mailing a copy of the summons and

54 complaint addressed to the civil process L
55 clerk at the office of the United States _

56 attorney for the district in which the

57 action is brought and by mailing a copy

58 of the summons and complaint to alee the

59 Attorney General of the United States at

L
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60 Washington, District of Columbia, and in

61 any action attacking the validity of an

62 order of an officer or an agency of the

63 United States not made a party, by also

64 mailing a copy of the summons and

65 complaint to such officer or agency. The

66 court shall allow a reasonable time for

67 service under this subdivision for the

68 Purpose of curing the failure to mail a

69 copy of the summons and complaint to

70 multiple officers. agencies, or

71 corporations of the United States if the

72 plaintiff has mailed a copy of the

73 summons and complaint either to the

74 civil process clerk at the office of the

75 United States attorney or to the

76 Attorney General of the United States.

77 (5) Upon any officer or agency of

78 the United States, by mailing a copy of

79 the summons and complaint to the United
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80 States as prescribed in paragraph (4) of

81 this subdivision and also to the officer

82 or agency. If the agency is a

83 corporation, the mailing shall be as

84 prescribed in paragraph (3) of this

85 subdivision of this rule. The court

86 shall allow a reasonable time for LJ

87 service under this subdivision for the C

88 purpose of curina the failure to mail a

89 copy of the summons and complaint to V
90 multiple officers. agencies, or

91 corporations of the United States if the

92 plaintiff has mailed a copy of the L
93 summons and complaint either to the

94 civil process clerk at the office of the

95 United States attorney or to the

96 Attorney General of the United States.

97 If the United States trustee is the

98 trustee in the case and service is made

99 upon the United States trustee solely as

L

£~7
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100 trustee, service may be made as

101 prescribed in paragraph (10) of this

102 subdivision of this rule.

103 (6) Upon a state or municipal

104 corporation or other governmental

p 105 organization thereof subject to suit, by

L) 106 mailing a copy of the summons and

107 complaint to the person or office upon

108 whom process is prescribed to be served

L 109 by the law of the state in which service

F 110 is made when an action is brought

111 against such a defendant in the courts

l 112 of general jurisdiction of that state,

113 or in the absence of the designation of

114 any such person or office by state law,

115 then to the chief executive officer

116 thereof.

117 (7) Upon a defendant of any class

118 referred to in paragraph (1) or (3) of

119 this subdivision of this rule, it is

L

L

f--
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120 also sufficient if a copy of the summons

121 and complaint is mailed to the entity

122 upon whom service is prescribed to be

123 served by any statute of the United

124 States or by the law of the state in L
125 which service is made when an action is

126 brought against such defendant in the

127 court of general jurisdiction of that

128 state.

129 (8) Upon any defendant, it is also

130 sufficient if a copy of the summons and

131 complaint is mailed to an agent of such

132 defendant authorized by appointment or V
133 by law to receive service of process, at

134 the agent's dwelling house or usual LJ
135 place of abode or at the place where the r

136 agent regularly carries on a business or

137 profession and, if the authorization so

138 requires, by mailing also a copy of the

139 summons and complaint to the defendant

7

I
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140 as provided in this subdivision.

141 (9) Upon the debtor, after a

142 petition has been filed by or served

143 upon the debtor and until the case is

144 dismissed or closed, by mailing copies

145 of the summons and complaint to the

146 debtor at the address shown in the

147 petition or statement of affairs or to

148 such other address as the debtor may

149 designate in a filed writing and, if the

150 debtor is represented by an attorney, to

151 the attorney at the attorney's

152 post-office address.

153 (10) Upon the United States

154 trustee, when the United States trustee

155 is the trustee in the case and service

156 is made upon the United States trustee

157 solely as trustee, by mailing a copy of

158 the summons and complaint to an office

159 of the United States trustee or another
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160 place designated by the United States

161 trustee in the district where the case

162 under the Code is pending.

163 (c) SERVICE BY PUBLICATION. If a

164 party to an adversary proceeding to

165 determine or protect rights in property fl

166 in the custody of the court cannot be

167 served as provided in Rule 4(d) or (i)

168 4(e)-.j) F.R.Civ.P. or subdivision (b)

169 of this rule, the court may order the

170 summons and complaint to be served by

171 mailing copies thereof by first class

172 mail postage prepaid, to the party's

173 last known address and by at least one

174 publication in such manner and form as K
175 the court may direct.

176 (d) NATIONWIDE SERVICE OF PROCESS.

177 The summons and complaint and all other 7

178 process except a subpoena may be served

179 anywhere in the United States.

LJ
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180 (c) SERVICE ON DEBTOR AND GOTHERS IN

181 FOREICN COUNTRY. The suUmeng and

L 182 complaint and all other proco csmeept a

183 subpoena may be served as provided in

184 Rule 4(d)(1) and (d)(3) F.R.Civ.p. in a

185 fereign country (A) on the debtor, any

186 person required to perform the duties of

187 a debtor, any general partner of a

188 partnership debtor, or any attorney who

L 189 is a party to a transaction subject to

190 examination under Rule 2017; or (B) on

L 191 any party to an adversary proceeding to

192 determine or protect rights in property

193 in the eustody of the court; or (C) on

L 194 any person whenoever uceh cervioc is

195 authorizcd by a federal or state law

L 196 referred to in Rule 4 () (2) (C) (i) or (e)

197 F.R.Civ. Pr.

198 -f() (e) SUMMONS: TIME LIMIT FOR

199 SERVICE. If service is made pursuant to

L
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200 Rule 4 (d)-(1) --(C) 4(e)-(n') F.R.Civ.P. it

201 shall be made by delivery of the summons

202 and complaint within 10 days following L

203 issuance of the summons. If service is

204 made by any authorized form of mail, the V

205 summons and complaint shall be deposited r
206 in the mail within 10 days following

207 issuance of the summons. If a summons K
208 is not timely delivered or mailed,

209 another summons shall be issued and J
210 served. K

211 (f) PERSONAL JURISDICTION. If the

212 exercise of jurisdiction is consistent LJ
213 with the Constitution and laws of the

214 United States, serving a summons or

215 filing a waiver of service in accordance

216 with this rule or the subdivisions of

217 Rule 4 F.R.Civ.P. made applicable by

218 these rules is effective to establish

219 personal jurisdiction over the person of

rJ
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220 any defendant with respect to a case

221 under the Code or a civil proceeding

222 arising under the Code, or arising in or

223 related to a case under the Code.

224 ( B) EFFECT OF AMENDMENT TO RULE 4

225 F.R.CIV.P. Thc pubdivisions of Rulc 4

226 F.R.Civ.P. made -,-z plzcable by' these

227 rules shall be the subdivieions pf Rule

228 4 F. R.Giv.P. in ef fct on January 1,

229 1990, netwithstanding -any ameodmc.t to

230 Rule 4 F.a.civPr _ub u - hmrzt^.

COMMITTEE NOTE

The purpose of these amendments is
to conform the rule to the 1993
revisions of Rule 4 F.R.Civ.P. Rule
7004, as amended, continues to provide
for service by first class mail as an
alternative to the methods of personal
service provided under Rule 4 F.R.Civ.P.

Rule 4(d)(2) F.R.Civ.P. provides a
procedure by which the plaintiff may
request by first class mail that the
defendant waive service of the summons.
This procedure is not applicable in
adversary proceedings because it is not
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necessary in view of the availability of
service by mail under Rule 7004 (b) . [l
However, if a written waiver of service
of a summons is made in an adversary
proceeding, Rule 4(d) (1) F.R.Civ.P. I

applies so that' the defendant does not
thereby waive any objection to the venue
or the jurisdiction of ,the ,court over I
the person of the defendant.'

Subdivisions, (b) (4) and (b) (5) are $
amended, to conform ;to I the 1993
amendments to Rule 4(i)(3) F.R.Civ.P.,
which protect the plaintiff from the
hazard of losing a substantive right Va
because of failure to comply with the
requirements of multiple service when
the tUnited States or ~Ian ,iofficer~, agency,
or Corporation of the United , States is a
defendant. Thse subdivisions also are
amended to reur 1that the summons and
complaint be addressed ' to the civil
process clerk at the office of the
United States attorny .

Subdivision (e), Which has governed ,
service in a foreign country, is
abrogated and Rule l4(f) and (h)(2)
F.R.Civ.P., as substantially revised in
1993, are made applicable in adversary
proceedings.

The new subdivision (f) is
consistent with the 1993 amendments to
F.R.Civ.P. 4(k) (2). * It clarifies that
service or filling awaiver of service in
accordance with h ule or the
applicable subdivisions pf F.R.Civ.P. 4
is sufficient to ,stablish personal U
jurisdiction over defendant. See
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the committee note to the 1993
amendments to Rule 4 F.R.Civ.P.

Subdivision (g) is abrogated. This
subdivision was promulgated in 1991 so
that anticipated revisions to Rule 4
F.R.Civ.P. would not affect service of
process in adversary proceedings until
further amendment to Rule 7004.

Rule 8008. Filing and Service

1 (a) FILING. Papers required or

2 permitted to be filed with the clerk of

3 the district court or the clerk of the

4 bankruptcy appellate panel may be filed

5 by mail addressed to the clerk, but

6 filing shall not be timely unless the

7 papers are received by the clerk within

8 the time fixed for filing, except that

9 briefs shall be deemed filed on the day

10 of mailing. An original and one copy of

11 all papers shall be filed when an appeal

12 is to the district court; an original

13 and three copies shall be filed when an

14 appeal is to a bankruptcy appellate
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15 panel. The district court or bankruptcy LI
16 appellate panel may require that

17 additional copies be, furnished. Rule

18 5005(a)(2) applies to papers filed with

19 the clerk of the district court or the

20 clerk of the bankruptcy appellate panel

21 if filina by electronic means is

22 authorized ,by local rule promulgated

23 pursuant to Rule 8018.

COMMITTEE NOTE K
This rule is amended to permit, but

not require, district courts and, where I
bankruptcy appellate panels have been LJ
authorized, circuit councils to adopt
local rules that allow filing of 7
documents by electronic means, subject
to the limitations contained in Rule
5005(a)(2). See the committee note to
the 199 amendments to Rule 5005.

Rule 9006. Time

1 (c) REDUCTION.

2 UJ
2 * * * * *~~~~~~~

:
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3 (2) Reduction Not Permitted. The

4 court may not reduce the time for taking

5 action under Rules 2002(a) (4) and (a) (8)

6 2002(a)(7), 2003(a), 3002(c), 3014,

7 3015, 4001(b)(2), (c) (2), 4003(a),

8 4004(a), 4007(c), 8002, and 9033(b).

COMMITTEE NOTE

Subdivision (c) (2) is amended to
conform to the abrogation of Rule
2002(a)(4) and the renumbering of Rule
2002(a)(8) to Rule 2002(a)(7).
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ADMINISTRATIVE-OFFICE OF THE

L. RALPH MECHAM UNITED -STATES COURTS JOHN K. RABIEJ

DIRECTOR 
CHIEF, RULES COMMITTEE
SUPPORT OFFICE

CLARENCE A. LEE. JR. WASHINIGTON, D.C. 20544
ASSOCLNTE DIRECTOR

August 24, 1994

MEMORANDUM TO THE ADVISORY COMMITTEE ON BANKRUPTCY RULES

Attached are the agenda materials for the September 22-23, 1994, meeting in

New York City. Also attached is a pamphlet containing the Federal Rules of Civil

Procedure as amended through December 1, 1993. Please bring both the agenda

book and the civil rules pamphlet with you to the September meeting.

As a reminder, the meeting will be held in the Hughes Room of the

Association of the Bar of the City of New York, 42 West 44th Street. It will start

each day at 8:45 am.

As you know, Advisory Committee members and former members plan to

hold a dinner honoring former Advisory Committee reporter and member Professor

Lawrence P. King in recognition of his 26 years of service to the Advisory

Committee. The dinner will be held at 7 p.m. on Thursday, September 22, at

Chin Chin Restaurant
216 East 49th Street
(between 2nd & 3rd Avenues)
(212) 888-4555

The all-inclusive price for dinner and gratuities is $65.00 per person. Please

send a check in the appropriate amount to member emeritus

Herbert P. Minkel, Jr.
Fried, Frank, Harris, Shriver and Jacobson
One New York Plaza, Suite 2500
New York, New York 10004-1980

A TRADITION OF pSE tRI ' TO EFEDERAL JUDICIARY



Your check will serve as your reservation, so please make sure Mr. Minkel
receives it by Friday, September 16. If you have any questions about the dinner,
Mr. Minkel's phone number is (212) 820-8035.

Mark D. Shapiro

Attachments

cc: Honorable Alicemarie H. Stotler
Professor Daniel R. Coquillette
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L. RALPH MECHAM UNITI•E) Cel~tJRTJOHN K. RABIEJ

L.IRECTOR HMUN~k~i"A~~CT 
CHIEF, RULES COMMITTEE

SUPPORT OFFICE

CLARENCE A. LEE, JR. WASHINGTOPN, D.C. 20544
ASSOCIATE DIRECTOR

September 9, 1994

MEMORANDUM TO THE ADVISORY COMMITTEE ON BANKRUPTCY RULES

At Professor Resnick's request, I am attaching additional materials for the

September 22-23, 1994 meeting in New York City. Please bring these materials
with you to the meeting.

Mark D. Shapiro

Attachments

cc: Honorable Alicemarie H. Stotler
Professor Daniel R. Coquillette

=1, *011MIMM~~~~~~~~~~~~~~



COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ALICEMARIE H. STOTLCR OHAIRS OF ADVISORY COMMITTEES

CHAIR JAMES K. LOGAN
PWMR 0. MCCAHE ~~~~~~~~~~~~~~~~APPELLATE RULES

PETER G. MCCABE ETRL5

SECRETARY PAUL MANNEs
September 9, 1994 BANKRUPTCY RLLES

PATRICK E. HIGGINBOTHAM
CML RULES

C<ohn XC . Rabiej D. LOWELL JENSEN
Chief, Rules Committee Support Office CRIUNALRULES

Administrative Office of the RALPH K. WI1TER, JR.
United States Courts EVIDENCE RULES

Washington, D.C. 20544

Re: Agenda Item 9 - September

Dear John:

Thank you for your letter of August 31, 1994, regarding item
No. 9 (BRule 9011 and Civil Rule 11) of the agenda for the next
meeting of the Advisory Committee on Bankruptcy Rules.

First, I want to thank you for pointing out my error when I
wrote that two Supreme Court Justices joined with Justice Scalia
in his dissent from the order promulgating the 1993 amendments to
Rule 11. As you correctly indicated, although two Justices
joined in the dissenting opinion as it relates to discovery
provisions, only Justice Thomas joined with Justice Scalia in
that part of the dissenting opinion that deals with Rule 11.

This is stated clearly in the first paragraph of the dissenting
opinion that is included in the agenda materials. Mea culpa.

I also thank you for sending me the excerpt of the remarks
of Judge Sam C. Pointer, Jr. to the House Judiciary Committee
addressing the points made by the dissenting Justices. It would
be useful for the members of the Advisory Committee also to have
the benefit of Judge Pointer's remarks prior to the meeting.

Please circulate to the Advisory Committee (and others who
received agenda materials) copies of this letter together with
copies of Judge Pointer's remarks,

Rest personal regards.

Sinyf Y i

lan N. Resnlick
Reporter
Advisory Committee on
Bankruptcy Rules



STATEMENT

of

SAM C. POINTER, JR.

CHIEF DISTRICT JUDGE
FOR THE NORTHERN DISTRICT OF ALABAMA

and
CHAIRMAN, ADVISORY COMMITTEE

ON CIVIL RULES

before the

SUBCOMMITTEE ON INTELLECTUAL PROPERTY
AND JUDICIAL ADMINISTRATION

of the

COMMITTEE ON THE JUDICIARY

UNITED STATES HOUSE OF REPRESENTATIVES

Concerning Recent Amendments to
Federal Rules of Civil Procedure

June 16, 1993



a mere passive failure to withdraw a document would not constitute a Rule 11 violation.

Rule 11, as so amended by the Standing Committee, was approved by the Judicial

Conference of the United States and then adopted by the Supreme Court, with two justices

(Scalia and Thomas) dissenting.

Issues.

Given the numerous modifications contained in the new rule, I am unsure what concerns

may be expressed to Congress regarding Rule 11. I urge the Subcommittee to read the

Committee Note accompanying Rule 11 (pp. 180-89), which explains in detail its various

provisions.

I assume there will be some who, like Justices Scalia and Thomas, will contend that,

although some of the changes may be worthwhile, the amendments may render Rule 11

"toothless" and thereby eliminate "a significant and necessary deterrent to frivolous litigation."

Their dissent (pp. 104-07 of House Document 103-74) focuses on three of the changes: the "safe

harbor;" making imposition of sanctions discretionary, rather than mandatory; and disfavoring

compensation for litigation expenses as a sanction.

Justice Scalia accurately observed that the combination of elements in the new rule should

reduce the number of Rule 11 motions presented to the court. Indeed, this is one of the

principal aims of the revision, and we believe the FJC studies amply support our conclusion that

there has been an excessive and unproductive amount of Rule 11 activity. To be sure, the "safe

harbor" will reduce the risks to a litigant for initially including a questionable claim or defense.

On the other hand, amended Rule 11 will continue to deter - and, in fact, more effectively and

equitably deter - the pursuit of frivolous litigation, claims, and defenses. The "safe harbor"

provisions, coupled with the proscription against the continued assertion of contentions that can

6



no longer be justified, should actually result in more frequent abandonments and withdrawals

of frivolous contentions than the prior rule. It should be noted that the "safe harbor" applies

only to party-initiated motions; these provisions will not prevent court-initiated sanctions, which

would be appropriately invoked by the more egregious violations that burden or offend the court.

Whether imposition of sanctions should be discretionary or mandatory is a question that

has troubled and divided both the Advisory Committee and the Standing Committee.Y' Those

favoring mandatory sanctions generally express the concern that, if discretionary, sanctions will

be imposed less frequently due to judges' natural reluctance to punish those who appear before

them. Those favoring discretionary sanctions note that the mandate is largely illusory since the

judge has wide discretion in selecting what sanction to impose, and that, indeed, explicit

discretion to decline imposition of sanctions is needed in order to deal with the problem of Rule

11 motions that raise technical, insignificant violations. Influenced greatly by the disruption

often caused by Rule 11 motions, the Standing Committee concluded that, on balance, a

discretionary standard was preferable, and this is the form of the rule approved by the Judicial

Conference and adopted by the Supreme Court.

The Scalia dissent correctly notes that the restrictions on monetary sanctions payable

directly to movants will decrease the incentive for parties to file Rule 11 motions. This

represents a conscious choice by the drafters. Too often, Rule 11 motions have been filed in

an effort to circumvent the standards for statutory awards of attorney's fees to prevailing parties

or to shortcut the procedures that would apply in traditional malicious prosecution actions. We

3. As mentioned in the Scalia dissent, the language of Rule 37, unlike that of Rule 11, continues to treat sanctions

for discovery abuses as mandatory. This difference can perhaps best be explained by noting that the mandatory language

of Rule 37, which long predated the 1983 revision of Rule 11, produced very few complaints. This in turn may be due

to the fact that monetary awards under Rule 37 have typically been limited to expenses resulting from some particular

discovery abuse, and not the shifting of the entire cost of litigation to another party.

7



believe that the principal purpose of Rule 11 should be to deter improper representations to the

court which offend the integrity of the judicial process, and that parties should not be encouraged

to file Rule 11 motions to obtain some personal benefit. At the same time, however, the

amended rule does not discourage parties from preparing Rule 11 motions; service of meritorious

Rule 11 motions should result in withdrawal or abandonment of frivolous claims or defenses,

and, if court action is needed to accomplish that result, the fees incurred in presenting the

motion may be reimbursed.

The most vigorous opposition to the proposals to amend Rule 11 came, however, not

from those concerned about possible weakening of the rule, but from those who believed the

changes did not go far enough - that Rule 11 should have been either abrogated altogether or

restored to a form comparable to the pre-1983 language. We are convinced, however, that,

despite its deficiencies and problems, Rule 11, as amended in 1983, has served a prophylactic

purpose in calling on litigants to "stop and think" before asserting unsupportable contentions.

According to the FJC survey, the great majority of district judges believe that Rule 11 -

perhaps more as a result of its in terrorem effect rather than in the actual imposition of sanctions

- has been a valuable tool, albeit less effective than some of the other management techniques

available to the courts. The Advisory Committee believes that, with appropriate changes, Rule

11 can and will continue to serve an useful role in combating litigation abuses.

The plaintiffs' civil rights bar was especially vocal in asserting that the 1983 version of

Rule 11 had been used by defense counsel and some courts to "chill" the development of

potentially meritorious, yet untested and novel, claims. We believe their concerns have been

adequately addressed and remedied in the amended rule, which includes some changes made by

the Advisory Committee and Standing Committee after publication of the original proposal. In

8



addition to the protection afforded by the "safe harbor" provisions, Rule 11(b) places plaintiffs

and defendants on a more equitable footing with respect to their obligations, and Rule 1 (c)(2),

relating to the type of sanction to be imposed, should avoid the unduly punitive sanctions

occasionally imposed. Of particular note is the recognition in Rule 1 1(b)(3) that sometimes a

plaintiff will have a legitimate basis for believing that some claim can be pursued but will need

discovery from a defendant or third-parties to obtain factual support for that claim.

One additional matter may draw comment - the so-called "pleading as a whole" concept.

Some may argue that a sanction should be imposed only if the pleading, taken as a whole,

violates the certification requirements. The Advisory Committee was convinced, however, that

the mere fact that some contentions in a complaint, answer, or brief have arguable merit should

not absolutely excuse the inclusion and active pursuit of other contentions that were made for

improper purposes, without any evidentiary support (existing or potentially obtainable through

discovery), or without colorable legal merit. At the same time, the Committee agrees that

parsing a document for every statement possibly subject to challenge under Rule 11 should not

be encouraged. The proper balance, we believe, is achieved through the "safe harbor," the

adoption of a discretionary standard, and the elimination of the incentive for personal gain.

Moreover, in the Committee Note we have included an admonition that Rule 11 motions should

not be used for minor, inconsequential violations and that, in deciding what sanction - if any

- to impose, the court should consider whether the violation infects an entire pleading or only

one count or defense.

III. DISCOVERY AND DISCLOSURE: RULES 26-37 AND FORM 35

At the same time the Brookings Institute was reviewing the causes and potential remedies

for unnecessary expense and delays in litigation - a study that would ultimately provide the

9



(Cite as: 1994 WL 498242 (9th Cir.))
NOTICE: THIS OPINION HAS I- -- JXLORIUBLICATION IN
THE PERMANENT LAW REPd jJECT TO
REVISION OR WITHDRAWAL.

In re: Carol Freeman MARSCli Lppellant,

Carol F. MARSCI
In re: CAROL Freeman MAR54 & -Appellant,

Carol F. MARSCi
Nos. 92-564

United States i
Ninth Ci

Argued and Sul
Filed SeptepI

Appeals from the Ninth Circuit lason and
Meyers, Bankruptcy Judges, Presiding
Michael L. Sanford and John P. Caviness, Hill & Sanford, Santa Barbara,
California, for the claimant-appellant.
Joseph M. Sholder, Michaelson, Susi & Michaelson, Santa Barbara, California,

for the respondent-appellee.

Before: Alex Kozinski and Stephen S. Trott, Circuit Judges, and Spencer
Williams, District Judge. [FN*1

FN* The Honorable Spencer Williams, Senior United States District Judge
for the Northern District of California, sitting by designation.

PER CURIAM.
*1 Before a state court could enter a restitution judgment against Carol Marsch

("debtor' ') in favor of her ex-husband, John Marsch, she filed a Chapter 11 petition.
The bankruptcy court found that debtor, who was not in business, filed the petition
to prevent entry of the judgment and avoid posting an appeal bond, even though
debtor had sufficient assets to pay the judgment or post the bond. Consequently, the
bankruptcy court dismissed the petition, holding that "[i]t is not the purpose of the
bankruptcy code to allow a debtor to file Chapter 11 bankruptcy to avoid the posting
of an appeal bond where the debtor has the clear ability to satisfy the judgment in full
from nonbusiness assets.' ' Thus, the bankruptcy court characterized the petition as
a "bad faith' ' filing and imposed sanctions pursuant to Bankruptcy Rule 9011. The
Bankruptcy Appellate Panel ("BAP' ') reversed both the dismissal for "bad faith' 'and
the award of sanctions. We have jurisdiction pursuant to 28 U.S.C. s 158(b), and we
reverse.

I-
In -1989, debtor obtained a judgment against John Marsch in state court. Pursuant

to that judgment, John Marsch transferred certain shares of stock to debtor. In 1991,
the state appellate court reversed the trial court's judgment and remanded the case for



Guaranteed Retirement, Inc., 112 B.R. 263, 270 (Bankr. N.D. Ill.), affd, 119 B.R. 149
(N.D. Ill. 1990). "The existence of good faith depends on an amalgam of factors and
not upon a specific fact.' ' In re Arnold, 806 F.2d 937, 939 (9th Cir. 1986). The test
is whether a debtor is attempting to unreasonably deter and harass creditors or
attempting to effect a speedy, efficient reorganization on a feasible basis. Id.

The term "good faith' ' is somewhat misleading. Though it suggests that the
debtor's subjective intent is determinative, this is not the case. Instead, the "good
faith' ' filing requirement encompasses several, distinct equitable limitations that
courts have placed on Chapter 11 filings. See N.R. Guaranteed, 112 B.R. at 271-72.
Courts have implied such limitations to deter filings that seek to achieve objectives
outside the legitimate scope of the bankruptcy laws. See Furness v. Lilienfield, 35 B3R.
1006, 1011 (D. Md. 1983); Lawrence Ponoroff& F. Stephen Knippenberg, The Implied
Good Faith Filing Requirement: Sentinel of an Evolving Bankruptcy Policy, 85 Nw.
U. L. Rev. 919, 946-47 (1991). Pursuant to 11 U.S.C. s 1112(b), courts have dismissed
cases filed for a variety of tactical reasons unrelated to reorganization. While the case
law refers to these dismissals as dismissals for "bad faith' ' filing, it is probably more
accurate in light of the precise language of section 1112(b) to call them dismissals "for
cause.'

One limitation some courts have implied under section 1112(b) involves Chapter
11 cases filed to stay a state court judgment against the debtor pending appeal. In
those cases, courts have expressed concern that the petition is merely a "litigating
tactic' ' designed to "act as a substitute for a supersedeas bond' ' required under state
law to stay the judgment. In re Wally Findlay Galleries (New York), Inc., 36 B.R. 849,
851 (Bankr. S.D.N.Y. 1984).

*3 Several bankruptcy courts have held that a debtor may use a Chapter 11 petition
to avoid posting an appeal bond if satisfaction of the judgment would severely disrupt
the debtor's business. A petition filed for this purpose doesn't comport with the
objectives of the bankruptcy laws, however, if the debtor can satisfy the judgment with
nonbusiness assets. See, e.g., In re Sparklet Devices, Inc., 154 B.R. 544, 548-49
(Bankr. E.D. Mo. 1993); In re Harvey, 101 B.R. 250, 252 (Bankr. D. Nev. 1989); In re
Holm, 75 B.R. 86, 87 (Bankr. N.D. Cal. 1987).

We need, not decide whether bankruptcy laws can be used to skirt state court
procedural rules in this manner. The bankruptcy court found that the debtor's
Chapter 11 petition was filed solely to delay collection of the restitution judgment and
to avoid posting an appeal bond. Even assuming a Chapter 11 petition may be used
for this purpose when enforcement of a judgment would cause severe business
disruption, a question we leave open, this would not help the debtor here. The
bankruptcy court found that the debtor had the financial means to pay the judgment.
Moreover, because she wasn't involved in a business venture, the judgment didn't pose
any danger of disrupting business interests. These factual findings are clearly
supported by the record; the bankruptcy court thus correctly held that the debtor's

3



the language (which is similar) to policy considerations (which may be different). In
deciding whether to follow Townsend 's lead, then, we must ask whether the policy
considerations that prompted the court there to depart from the clear language of
FRCP 11 apply with equal force in the bankruptcy context. We conclude they do not
While bankruptcy proceedings serve important purposes, they seldom carry the broad
policy implications of many federal lawsuits, such as those seeking enforcement of
environmental or antitrust laws. At the same time, experience has shown that
bankruptcy proceedings are subject to a degree of manipulation and abuse not typical
of civil litigation. [FN2]

These differences between bankruptcy proceedings and ordinary civil litigation
militate against wholesale adoption of Townsend 's reasoning in interpreting
Bankruptcy Rule 9011. Nonetheless, we accept Townsend 's basic teaching, which is
that frivolousness and improper purpose are not wholly independent considerations but
"will often overlap.' ' 929 F.2d at 1362. We thus adopt an interpretation of
Bankruptcy Rule 9011 that differs somewhat from Townsend 's interpretation of FRCP
11, but one we believe is more faithful to Rule 9011's language and more consistent
with the realities of bankruptcy practice. We conclude that bankruptcy courts must
consider both frivolousness and improper purpose on a sliding scale, where the more
compelling the showing as to one element, the less decisive need be the showing as to
the other. [FN3]

Applying this standard to the case before us, we conclude that the bankruptcy
court did not abuse its discretion by imposing sanctions. With respect to frivolousness,
we cannot conclude that debtor's petition was completely without legal foundation.
Neither this court nor a court in respondent's district has decided whether debtors
who have sufficient nonbusiness assets to pay a judgment may nevertheless use a
Chapter 11 petition to avoid posting an appeal bond. As a result, debtor ostensibly
asserted :"a good faith argument for the extension, modification, or reversal of existing
law.'' Bankr. R. 9011; see Bank of Maui v. Estate Analysis, Inc., 904 F.2d 470, 471-72
(9th Cir. 1990). The overwhelming weight of authority in districts where the issue has
been decided, however, flatly contradicts the position asserted by the debtor. See, e.g.,
In re Sparklet Devices, Inc., 154 B.R. 544, 548-49 (Bankr. E.D. Mo. 1993); In re
Harvey, 101 B.R. 250, 252 (Bankr. D. Nev. 1989); In re Holm, 75 B.R. 86, 87 (Bankr.
N.D. Cal. 1987). And the two cases providing some support for her position involved
debtors who were unable to post an appeal bond-clearly not the situation here. See
In re Ford, 74 B.R. 934, 938 (Bankr. S.D. Ala. 1987); In re Corey, 46 B.R. 31, 32-33
(Bankr., D. Haw. 1984). While debtor's petition can't be characterized as wholly
frivolous, it was certainly of dubious legal merit.

*5 Turning to Bankruptcy Rule 9011's second element,.the record clearly
reveals that debtor's petition was filed for an improper purpose. As noted earlier, see
pp. 11106-07 supra, the bankruptcy court found that the petition was filed solely to
delay collection of the judgment and avoid posting an appeal bond, even though debtor -
had the ability to satisfy the judgment with nonbusiness assets. Debtor's action was

5



A complaint or petition is frivolous if, after reasonable inquiry, a debtor "could
not form a reasonable belief that the petition is well grounded in fact and warranted
by existing law or -a good faith argument for the modification or reversal of existing
law.' ' Rainbow Magazine, 136 B.R- 545, 551 (Bankr. 9th Cir. 1992). Here, the
bankruptcy court sanctioned the debtor because it concluded that case law in the
Ninth Circuit clearly established that the debtor's case was filed in "bad faith.' ' [FN1]
Although a number of bankruptcy courts had held that using bankruptcy law to appeal
a judgment without posting an appeal bond constituted a "bad faith' ' filing, and
although we now hold that the bankruptcy court's assessment of the viability of the
petition was correct, no court of appeals or BAP decision had yet addressed the issue
at the time the petition was filed. Even the bankruptcy courts in this circuit did not
all agree on the proper approach. Compare In re Karum Group, Inc., 66 B.R. 436,
437-38 (Bankr. W.D. Wash. 1986),with In re Corey, 46 B.R. 31, 33 (Bankr. D. Haw.
1984). 11 U.S.C. s 1112(b) doesn't explicitly require that petitions be filed in good
faith, much less address whether a petition may be filed in order to avoid posting an
appeal bond. Under these circumstances, I agree with the experienced members of the
BAP: the debtor could reasonably have believed that the petition was warranted by
law or a good faith argument for the modification or reversal of existing law. Cf. Bank
of Maui v. Estate Analysis, Inc., 904 F.2d 470, 472 (9th Cir. 1990) (even though BAP
had already adversely, decided the issue, the BAP decision's "binding effect is so
uncertain that it cannot be the basis for sanctioning a party for seeking a contrary
result in a district where the underlying issue has never been resolved' '). Thus, I am
unable to conclude thnat at the time of filing debtor's petition was frivolous, even
though we now hold that it was filed for a purpose inconsistent with congressional
intent. Thqrefore, I, believe we are constrained to hold, as the BAP did, that the
bankruptcy court abused its discretion in sanctioning the debtor. Accordingly, I would
affirm the BAP's reversal of the sanctions. [FN21

*7 I do not mean to suggest that lack of authority on point always precludes
sanctions. However, when courts are construing equitable limitations not -explicitly
delineated in the Bankruptcy Code, courts should be wary of imposing sanctions when
the law is not well-developed.

FN1. The 11 U.S.C. s 305(a)(1) issue is not before us on appeal. Under
section 305(c), an order dismissing a case pursuant to section 305(a) is
not reviewable by the courts of appeals.

FN2. For example, abuse of bankruptcy proceedings by renters became so
widespread in the Central District of California that "[i]n 1991, J. Clifford
Wallace, Chief Judge of the Ninth Circuit Court of Appeals, established an Ad
Hoc Committee on Unlawful Detainer and Bankruptcy Mills to look into
possible solutions to the practice of abusive filings to prevent eviction." Judge
Geraldine Mund, Updated Report of Unlawful Detainer Task Force 1 (1992).
The committee found that bankruptcy "mills' ' are a substantial cause of the
abuse: They churn out large numbers of petitions (which result in an automatic

7
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ALICEMARIE H. STOTLER CHAIRS OF ADVISORY COMMITTEES
CHAIR JAMES K. LOGAN

PETER G. McCABE APPELLATE RULES
SECRETARY PAUL MANNES

BANKRUPTCY RULES

PATRICK E. HIGGINBOTHAM
CIVIL RULES

D. LOWELL JENSEN
CRIMINAL RULES

August 29, 1994 RALPH K. WINTER, JR.
EVIDENCE RULES

TO THE ADVISORY COMMITTEE ON BANKRUPTCY RULES:

I enclose two recent court of appeals decisions in chapter 7

cases holding that the IRS is entitled to priority treatment

despite the fact that its proof of claim was tardily filed. In

re Pacific Atlantic Trading Co., No. 92-16973 (9th Cir. 8/18/94),
and In re Vecchio, 20 F3d 555 (2d Cir. 1994).

You may recall that the proposed amendments to Rule 3002

that will be published soon do not address the issue regarding

priority treatment of tardily filed tax claims. The committee

note accompanying the proposed amendment clarifies that this

issue is left to the courts for resolution based on statutory
interpretation of the Bankruptcy Code. A copy of the proposed
amendments to Rule 3002 and the committee note can be found at

the end of the recently distributed agenda book for the September
meeting.

The reason for circulating these decisions is because the

reasoning of the courts goes well beyond chapter 7 cases and the

treatment of priority tax claims -- it also could apply to

general unsecured claims in cases in other chapters. In essence,

these courts have held that Rule 3002 does not imposes timeliness

of a proof of claim as a condition to allowance of a claim. The

courts also rely on the fact that section 502(b) of the Code

(which is applicable in all cases and to all claims) does not

list tardiness as a basis for disallowing a claim. The Second

Circuit is more explicit, clearly indicating that it is

inappropriate for the Rules to make timely filing of a proof of

claim a condition to allowance.

The reasoning of these courts is consistent with the

decision in In re Hausladen, 146 BR 557 (Bankr. D.Minn 1992)

(late filed claim in chapter 13 case must be allowed) which the

Advisory Committee had discussed on several occasions during the

past two years. Because most courts had rejected the Hausladen

reasoning and had held that it is appropriate for the Rules to



require a timely proof of claim as a condition to allowance
(except in chapter 7 cases), the Committee decided last year to
leave Rule 3002 as is, except to provide that the holder of a
tardily filed claim may receive a distribution in a chapter 7
case to the extent provided in section 726 of the Code. Many
members of the Committee also thought that the Hausladen
reasoning was wrong. In any event, I indicated that I will
continue to monitor judicial developments on this issue.

The reason for circulating these decisions is to keep you
informed of these developments. I am not recommending any action
at this time. I would not be surprised if other court of appeals
decisions -- perhaps with different results -- are rendered on
his issue in the near future. Last year, the Tenth Circuit
(without discussing Hausladen) strictly enforced Rule 3002 by
holding that the bankruptcy court erred when it permitted a
creditor in a chapter 12 case to file a late proof of claim.
Jones v. Arross, 9 F3d 79 (10th Cir. 1993).

Most recent lower court decisions reject the reasoning of
Hausladen to the extent that it interprets sections 501 and 502
as precluding any rule that requires the timely filing of a proof
of claim as a condition to the allowance of the claim in cases
that are not in chapter 7. Most recently, in Gullatt v. U.S.,
1994 U.S.Dist. LEXIS 9496 (M.D. Tenn. 7/7/94), the district court
rejected the reasoning in Hausladen, upheld the validity of Rule
3002, and disallowed a tardily filed claim in a chapter 13 case.
A copy of Gullatt is enclosed.

Although this issue is not on the agenda for the September
meeting, I will briefly bring the Committee up to date at that
time.

I look forward to seeing you in New York.

Sincerely,

Alan N. esnick
Reporter
Advisory Committee on
Bankruptcy Rules
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MEMORANDUM

WISEMAN, District Judge.
*1 This is an appeal from the bankruptcy court's ruling that a creditor's

tardily filed CLAIM is allowable in a Chapter 13 bankruptcy case, 164 B.R.
279. This court reverses the bankruptcy court and holds that the tardily filed
CLAIMS of Chapter 13 creditors are not allowable.

I.
Connie and Sandra GULLATT filed for Chapter 13 bankruptcy on February 11,

1993. Pursuant to Rule 3002 of the Federal Rules of Bankruptcy Procedure,
creditors' proofs of CLAIMS were due before June 16, 1993. Despite receiving
proper notice of the bankruptcy, the Veterans Administration failed to apply
for the time extension available to government entities through Rule
3002(c)(1). The Administration did not file its $13,966.95 CLAIM until August
16, 1993, three months late. The Veterans Administration's explanation for its
tardiness was that they lack adequate manpower to move for additional time
every time they receive a bankruptcy notice. Ruling on the trustee's objection
to the filing of this late CLAIM, the bankruptcy court held that late filing
does not require disallowance.
Judge Keith Lundin agreed with a prior opinion of Chief Judge George Paine of

this district, and both cited with approval the reasoning and holding of In
re Hausladen, 146 B.R. 557, 558-59 (Bankr.D.Minn.1992) (en banc). Finding
Bankruptcy Rule 3002 to be inconsistent with the Bankruptcy Code, they found
the Rule to be "not effective."

II.
A.

[1] Rule 3002(a) states that an unsecured creditor "must file a proof of
CLAIM or interest in accordance with this rule for the CLAIM or interest to be
allowed." (emphasis added). The Rule then states in subsection (c) that such
proof "shall be filed within 90 days after the first date set for the meeting
of the creditors." (emphasis added). The language of Rule 3002 is unambiguous
and this court must apply the "ordinary, contemporary, common meaning" of this
language, See Pioneer Inv. Services v. Brunswick Associates, ---
U.S. ---- , ---- , 113 S.Ct. 1489, 1495, 123 L.Ed.2d 74 (1993), unless there is
an irreconcilable conflict with the enabling legislation or the Constitution.
The Hausladen court disagrees with this Court's reading of the plain

language of Rule 3002, asserting that the Rule does not "explicitly say but
Copr. (C) West 1994 No claim to orig. U.S. govt. works
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impl[ies] that filing within the prescribed period is a prerequisite to
allowance." 146 B.R. at 559. Hausladen "explains" that this and other
courts' "erroneous reading [of the Rule] arose when the drafters of the new
Rule 3002 hastefully copied the substance of old Rule 302 without paying any
attention to the major change in the underlying statute." Id. Contrary to
Hausladen 's characterization of the Advisory Rules Committee consideration
of this Rule as hasty, the Federal Rules of Bankruptcy Procedure were
scrutinized by the Committee "line by line, word for word as the rules
proceeded through several drafts." Letter from Judge Ruggero J. Aldisert,
Chairman of the Advisory Committee on Bankruptcy Rules transmitting the Rules
to Judge Edward T. Gignoux, Chairman of the Committee on Rules of Practice and
Procedure of the Judicial Conference of the United States (Aug. 9, 1982)
(reprinted in Appendix 1 Collier on Bankruptcy, p. 1276 (Lawrence P. King ed.,
15th ed. 1994)). This scrutiny included the input of judges, lawyers, law
professors, and governmental agencies from across the country. Id. The Rules
were finally recommended by the Judicial Conference of the United States and
transmitted to Congress with the express approval of the United States Supreme
Court. After three months time in which Congress could act to change the Rules
if they saw fit, the Bankruptcy Rules took effect on August 1, 1983. Following
the enactment of Pub.L. 98-353, on July 10, 1984, wherein Congress responded to
the decision of Northern Pipeline, the Advisory Committee on the Bankruptcy
Rules minutely re-examined the Rules to conform them to the new jurisdictional
scheme. Again public hearings were held at various places across the country,
the Rules as amended were submitted to the Rules and Practice Committee of the
Judicial Conference, the Supreme Court, and to the Congress. No changes were
made and the Revised Rules took effect August 1, 1987.

B.
*2 The "major change in the underlying statute" to which Hausladen

refers is the relocation from the Bankruptcy Code to the Bankruptcy Rules of
the provision disallowing tardy CLAIMS. Under the old Bankruptcy Act, s 57n
disallowed late filed CLAIMS. Under the new Bankruptcy Code, ss 501 and 502 do
not specifically bar allowance of creditors' late filed CLAIMS; instead, late
CLAIMS are disallowed through the procedural mechanism of Rule 3002. In re
Zimmerman, 156 B.R. 192, 197 (Bankr.W.D.Mich.1993) (en banc).
Hausladen's conclusion that ss 501 and 502 "explicitly" require courts to
allow late CLAIMS, 146 B.R. at 560, is based upon the following reasoning.
Section 502 provides:
Allowance of CLAIMS or interests.
(a) A CLAIM or interest, proof of which is filed under section 501 of this

title, is deemed allowed, unless a party in interest ... objects.
(b) ... if such objection to a CLAIM is made, the court, after notice and a

hearing ... shall allow such CLAIM ... except to the extent that--[eight
exceptions which do not include late filing.]
Because late filing is not listed as an exception under s 502(b), Hausladen
concludes that late filed CLAIMS must be allowed. Id. at 599-60.

[2] What this analysis ignores is that proper filing of a CLAIM under s 501
is a condition precedent to consideration under s 502. Zimmerman, 156 B.R.
at 195. Section 502(a) refers to a CLAIM "proof of which is filed under
section 501"; section 502(b) instructs a court to "allow such CLAIM" if it
does not come within one of the listed exceptions. If a CLAIM is not properly
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filed under s 501, a court need not examine the exceptions set out in s 502(b).
Section 501 states inter alia that a creditor may file a proof of CLAIM, and

that if the creditor fails to timely file, proof of CLAIM may be filed by other
specified parties. Sections 501 and 502 are therefore consistent with Rule
3002's disallowance of late filed CLAIMS. This court agrees with
Zimmerman Is conclusion that Rule 3002 is a procedural complement to ss 501
and 502, rather than Hausladen 's conclusion that Rule 3002 is a conflicting
substantive requirement. Zimmerman, 156 B.R. at 197; see also In re
Messics 159 B.R. 803 (Bankr.N.D.Ohio 1993) (siding with Zimmerman over
Hausladen ); In re Parr, 165 B.R. 677, 681-83 (Bankr.N.D.Ala.) (siding
with Zimmerman over Hausladen and also citing a number of other recent
supporting decisions); 8 Collier on Bankruptcy P 3002.02[l] (Lawrence P. King
ed., 15th ed. 1994) ("Rule 3002 complements ss 501 and 502 of the Code").
Contra Hausladen, 146 B.R. at 557 ("section 502 and Rule 3002 are not
complementary but independent").

C.
Contrary to Hausladen 's reading of the legislative history, this Court
finds no indication that the removal from the Code to the Rules of the
provision disallowing tardy CLAIMS signalled a major change in bankruptcy law.
Under the previous Bankruptcy Act, s 57(n) specifically disallowed late filed
CLAIMS. Former Bankruptcy Rule 302(e) set the time limit for filing Chapter 7
and Chapter 13 CLAIMS at 6 months. See Advisory Committee Notes following Rule
3002(c). The Advisory Committee Notes following Rule 3002(c) make clear that
the new Rule 3002(c) was simply adapted from former Rule 302(e), with the minor
change in the length of time provided for filing.
*3 As explained in In re Bailey, 151 B.R. 28 (Bankr.N.D.N.Y.1993), the

absence of specific statutory disallowance of tardy CLAIMS did not signal a
change from the previous law barring tardy CLAIMS. Rather, the legislative
history of s 501 shows that specific procedural details under the Code were
intentionally left for the Federal Rules of Bankruptcy Procedure: "The
Rules ... will set the time limits, the form, and the procedure for filing,
which will determine whether CLAIMS are timely or tardily filed." Id. at
31, citing H.R.Rep. No. 595 95th Cong., 1st Sess. 351 (1977), reprinted in 1978
U.S.Code Cong. & Admin.News 5963, 6307; see also Historical and Revision Notes
following 11 U.S.C. s 501. Further legislative history states that in
modernizing the bankruptcy law, "nearly all procedural matters [formerly
incorporated in the provisions of the Act] have been removed and left to the
Rules of Bankruptcy Procedure." Bailey 151 B.R. at 32, (citing H.R.Rep. No.
595, 95th Cong., 1st Sess. 449 (1977), reprinted in 1978 U.S.Code Cong. &
Admin.News 5963, 6405).

[3] What the legislative history does not say is even more impressive than
what it does. There is no indication in the legislative history that the
drafters of the new Code and the new Rules intended to effect a major change in
bankruptcy law by allowing late filed CLAIMS under Chapter 13. The Supreme
Court has indicated its reluctance "to accept arguments that would interpret
the [new bankruptcy] Code, however vague the particular language under
consideration might be, to effect a major change in pre-Code practice that is
not the subject of at least some discussion in legislative history." In re
Messics, 159 B.R. at 809 (quoting Dewsnup v. Timm --- U.S. ---- , ---- , 112
S.Ct. 773, 779, 116 L.Ed.2d 903 (1992)). The Messics court indeed saw the
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change proposed by Hausladen to be a "major change" in policy:

It is difficult to see how [Chapter 13] reorganization plans could be devised
without bar dates on CLAIMS allowance. The amount a chapter 13 debtor can
devote to a plan is a function not only of his projected available income, but
also of the type and number of CLAIMS against him.... Without a bar date, the
debtor could not realistically anticipate receiving a discharge despite years
of conscienscious payment of available income.

Moreover, creditors could not count on dividends that might have been
bargained for in formulating a plan.
Id. at 809. Similarly, Zimmerman stressed that,
A bar date is necessary so that a reorganization plan may more easily be

formulated. Furthermore, a plan can only be administered after all CLAIMS
against the estate have been filed.... Calculations involving plan
distributions would be extremely difficult even if late CLAIMS were paid less
than other CLAIMS because late CLAIMS would still be taking something away from
the timely filed CLAIMS. The debtor and all timely filing creditors benefit
from the CLAIMS bar date because the case can be administered much more
efficiently. On the other hand, no injustice results by barring late CLAIMS of
unsecured creditors who have timely notice of the bar date.
*4 Zimmerman, 156 B.R. at 199. No court has pointed to any legislative

history indicating that Congress intended to change the old rule of disallowing
the tardily filed CLAIMS of Chapter 13 creditors.

D.
Judge Lundin argues that interpreting Rule 3002 to bar late filed CLAIMS under
Chapter 13 would be inconsistent with a number of Code provisions. Relying in
part upon previous opinions, and presenting a number of novel arguments, Judge
Lundin asserts that this Court's interpretation would be inconsistent with
11 U.S.C. ss 726, 1325, 501(b) and (c), and 506(d)(2). To the contrary,
this Court concludes that these sections are consistent with the proposition
that late filed creditor CLAIMS are generally disallowed.

1.
The clearest potential conflict is between Rule 3002 and 11 U.S.C. s 726.

Sections 726(a)(2)(C) and (a)(3) refer to "allowed" CLAIMS which are "tardily
filed." This language implies that a tardily filed CLAIM may be allowed in
some circumstances. Although ss 726(a)(2)(C) and (a)(3) specify the
circumstances in which such CLAIMS are allowed, some courts, including
Hausladen and two bankruptcy judges of this district, have read s 726 to
bring into question the general principle that tardy CLAIMS are not allowed.
First it should be noted that the legislative history indicates that s 726 "is

the general distribution section for liquidation [Chapter 71 cases." Notes of
the Committee of the Judiciary, Senate Report No. 95-989. Since this is a
Chapter 13 case, s 726 does not apply. Courts that have relied upon s 726 in
interpreting ss 501 and 502, and Rule 3002 cite s 726 only as an indication
that "allowed CLAIMS" are not limited to timely filed CLAIMS. This Court does
not, however, read s 726 to indicate that the general rule barring late filed
CLAIMS has been abandoned.

[4] The primary purpose of s 726(a)(2)(C) is to determine the priority of
CLAIMS filed late because the creditor did not receive adequate notice. The
due process clause and general principles of equity insure that a CLAIM will
not be disallowed for tardiness if the creditor did not receive adequate
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notice. See United States v. Cardinal Mine Supply, 916 F.2d 1087, 1089,
1090-92 (6th Cir.1990). Thus, s 726(a)(2)(C) merely recognizes an existing
exception to the timely filing requirement, and specifies the priority of
CLAIMS filed late due to inadequate notice.
Similarly, the history of s 726(a)(3) indicates that it merely codifies an

equitable exception to the general rule that late filed CLAIMS shall be
barred; it does not indicate that the general rule has been abandoned. The
allowance under the new Code of tardily filed CLAIMS under s 726(a)(3) does not
represent a significant change in congressional intent concerning allowance of
tardily filed CLAIMS. See 4 Collier on Bankruptcy P 726.02[3], at 726-9
(Lawrence P. King ed., 15th ed. 1994). Under the old Bankruptcy Act, s 57n's
bar date was very strict, and many courts in the first part of this century
used their equitable powers to mitigate its harsh effects. See generally 3
Collier on Bankruptcy, P 57.27 (James W. Moore & Lawrence P. King, eds., 14th
ed. 1977). Courts did not, for example, hold the government to the bar date.
Id. at P 57.01[2.14] & P 57.30. Some courts also felt it inequitable to allow
a "surplus" in the bankruptcy estate to be returned to the bankrupt debtor if
there were late filing creditors on record. Id. at P 57.33.
*5 Responding to these equitable concerns, Congress in 1938 provided the

government the option of filing for a time extension, id. at P 57.01[2.14] & P
57.26[31, and allowed any surplus remaining in the bankruptcy estate after
payment to timely filing creditors to be paid to tardily filing creditors
rather than returned to the debtor. Id. at P 57.33. Thus, congressional
intent in 1938 was clear:

In allowing for an extension of time to file government tax CLAIMS, and in
allowing the belated filing of proofs in cases where there is a surplus after
all the other creditors have been paid in full, the Act unmistakably implies
that under no circumstances other than those specifically referred to in the
statute may a court admit a CLAIM to untimely proof, but that it is under a
duty to disallow it, with no power to substitute equitable considerations for
the manifest intent of Congress.
Id. at P 57.27[2].
The Act of 1938 disallowed all late CLAIMS except in the two specifically

mentioned circumstances. Those two circumstances are still recognized in the
law today. Rule 3002(C)(1) is consistent with Congress' 1938 intent to allow
government to file for a time extension. And section 726(a)(3) is consistent
with Congress' 1938 intent that surplus property should be distributed to
timely CLAIM filers ahead of tardy CLAIM filers, and to tardy CLAIM filers
ahead of the debtor. Section 726(a)(3) does not, therefore, represent any
significant change from prior law, 4 Collier on Bankruptcy P 726.02[3], at 726-
9 (15th ed. 1994), and is not evidence of any change in congressional intent.
Section 726(a)(3) codifies an exception to the bar date now contained in Rule
3002, and does not call into question the general rule that late filed creditor
CLAIMS are disallowed.

2.
Judge Lundin also argues that this Court's interpretation of Rule 3002 is
inconsistent with 11 U.S.C. s 1325. Section 1325 states that the value of
property distributed under a Chapter 13 plan "on account of each allowed
unsecured CLAIM" must be at least as much as would be paid on "such CLAIM"
under a Chapter 7 distribution. Under Chapter 7, a late filer may have
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distribution rights to surplus property under s 726(a)(3). [FN1 Allowing a
late filer to recover under Chapter 7 but not under Chapter 13 would, the
argument goes, violate s 1325.

[51 The answer to this argument is that the meaning of "allowed CLAIM" is
somewhat different under Chapter 7 and Chapter 13. Section 726(a)(3) creates
an exception to the rule that late filed CLAIMS are disallowed. The s
726(a)(3) exception for late filed CLAIMS to surplus property does not apply in
the Chapter 13 context because the concept of "surplus property" does not apply
to Chapter 13 plans.
Section 1325 is concerned with Chapter 13 distribution plans, and the phrase
"allowed unsecured CLAIM" refers to a CLAIM allowed under Chapter 13. The
phrase "such CLAIM" likewise refers to CLAIMS that are allowed under Chapter
13. Section 1325 requires a court first to examine whether a given CLAIM is
allowed under Chapter 13, and then to compare what the creditor will receive on
that CLAIM under the distribution plan with what the creditor would receive on
that CLAIM under a Chapter 7 distribution. Late filed CLAIMS are not allowed
under Chapter 13, so they need not be compared with late filed CLAIMS under
Chapter 7.
*6 Further, s 1325 only makes sense if one assumes that tardy CLAIMS that

are allowed under s 726(a)(3) are not allowed under s 1325 and Chapter 13.
Section 1325 asks courts to compare what a creditor will receive under the
proposed reorganization plan with what the creditor would receive under Chapter
7. When examining timely filed CLAIMS this is easily done--the Court looks at
what a creditor is going to receive under the plan and compares it to what the
creditor would have received if the debtor's present assets were disbursed
under Chapter 7. Judge Lundin's interpretation would, however, require courts
to compare what late filers would receive under a proposed distribution plan
with what they would receive under Chapter 7.
This comparison is impossible to make, because there is no way to predict how

much a late filer would recover under Chapter 7 without knowing how many late
filers there will be and how much they will CLAIM. In a situation in which
payment of all timely CLAIMS would leave a surplus under Chapter 7, late filers
would divide the surplus. The only way to insure that late filers would not
receive more under Chapter 7 than under a given Chapter 13 distribution plan
would be to provide in the plan that all untimely CLAIMS are to be paid in
full. This is because it is always possible that a single late filer would
file under a Chapter 7 distribution and that there would be enough surplus
funds to fully satisfy the CLAIM.
When there would be no surplus after a Chapter 7 distribution, disallowing

late filed CLAIMS under a Chapter 13 plan would not violate s 1325. As shown
above, when there would be a surplus under a Chapter 7 distribution, a Chapter
13 plan would have to provide that all late filed CLAIMS shall be paid in
full. Under these circumstances, there is little incentive to file a CLAIM on
time; and of course it is unfair to those creditors who do file on time if
they receive less than full payment. This difficulty is only one of many that
would face courts, creditors, and debtors attempting to devise Chapter 13
reorganization plans without benefit of a firm bar date. See Messics, 159
B.R. at 809; Zimmerman, 156 P.R. at 199;

3.
Judge Lundin also argues that "[slections 501(b) and (c) have vitality only if
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untimely filed CLAIMS are allowable." Sections 501(b) and (c) permit the
debtor, the trustee, or a co-debtor to file a proof of CLAIM on behalf of the
creditor if the creditor "does not timely file a proof of such creditor's
CLAIM." Judge Lundin argues that the power to file a proof of CLAIM when the
creditor has failed to timely file is meaningless if untimely CLAIMS are
disallowed under Rule 3002.
This argument fails to recognize that Rule 3002(a) sets out exceptions to the

general rule that a creditor's failure to timely file results in disallowance.
Two of these exceptions relate directly to filings under ss 501(b) and (c).
Rule 3002(a) states that a creditor must file a proof of CLAIM in accordance
with the rule for the CLAIM to be allowed, "except as provided in Rules
1019(3), 3003, 3004, and 3005." Rule 3004 relates to s 501(c), and provides
that if a creditor fails to timely file the debtor or trustee may file in the
creditor's name "within 30 days after the expiration of the time for filing
CLAIMS prescribed by Rule 3002(c) or 3003(c) ." Rule 3005 relates to s 501(b),
and provides that if a creditor does not timely file a co-debtor may file a
proof of CLAIM in the creditor's name "within 30 days after the expiration of
the time for filing CLAIMS prescribed by Rule 3002(c) or 3003(c) ." Rule 3002
does not, therefore, require a court to disallow CLAIMS filed under ss 501(b)
and (c) if those CLAIMS are filed within the time provided by Rules 3004 and
3005.

4.
*7 Judge Lundin also argues that 11 U.S.C. s 506(d) does not make sense

if late filed CLAIMS are disallowed. Section 506 provides in relevant part:
To the extent that a lien secures a CLAIM against the debtor that is not an

allowed secured CLAIM, such lien is void, unless--

(2) such CLAIM is not an allowed secured CLAIM due only to the failure of any
entity to file a proof of such CLAIM under section 501 of this title.
Judge Lundin argues that if failure to file is an exception to the voiding

power of s 506(d), but untimely filing is not, then a lien holder with no filed
proof of CLAIM is better off than a lien holder with a late filed proof of
CLAIM.
This argument is unpersuasive because it applies equally to any CLAIM that

would be disallowed for any reason. Any lienholder whose lien secures a CLAIM
that would be disallowed is better off (with respect to the lien) not filing a
CLAIM. If this is an absurd result, it is equally absurd regardless of the
basis upon which an unfiled CLAIM would be disallowed if filed. [FN2I

III.
For the forgoing reasons, the Court holds that in Chapter 13 cases Rule 3002
requires courts to disallow late filed CLAIMS. Accordingly, the judgment of
the bankruptcy court is REVERSED and the case is REMANDED with instructions
that an order be entered disallowing the late filed CLAIM of the Veterans'
Administration.

FN1. Creditors who file late due to inadequate notice have a valid CLAIM
under Chapter 7 or Chapter 13. See Cardinal Mine Supply, 916 F.2d at
1089 ("Due process and equitable concerns require that when a creditor does
not have notice or actual knowledge of a bankruptcy, the creditor must be
permitted to file tardily when the creditor does so promptly after learning
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of the bankruptcy.") The allowance of late filed CLAIMS under s
726(a) (2)(3) does not, therefore, even arguably conflict with Rule 3002 in
the context of a s 1325 determination.

FN2. The result is not absurd if the primary purpose of s 506(d) is to
provide lienholders notice and a hearing before a lien is voided. See 3
Collier on Bankruptcy, P 506.07, at 506-69 to 506-71 (15th ed. 1994).

END OF DOCUMENT
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The court of appeals reversed a district court judgment The
court held that- the Internal Revenue Service's (IRS's) claim
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for federal taxes was "allowed" under the Bankruptcy Code
and retained its right to first distribution, regardless of when
it was filed.

An involuntary petition under Chapter 7 of the Bankruptcy
Code was filed against Pacific-Atlantic Trading Co. The
Internal Revenue Service (IRS) received notice of the bar
date. IRS records indicated no unpaid tax liabilities of Pacific,
but did show Pacific had not filed any tax returns or made any
inst 'nnt payrners of estimated taxes for 1985 throgh
1989.

In February 1991, the IRS filed a proof of claim for federal
corporate income taxes, penalties, and interest for the tax peri-
ods 1985 through 1988. Appellee Robert F. Towers, the bank-
ruptcy trustee, objected to the IRS's claim, contending the
claim was filed after the bar date. The bankruptcy court
agreed and entered summary judgment disallowing the IRS's
claim in its entirety. The district court affirmed, holding that
the IRS's claim was not entitled to first priority status under
11 U.S.C. '§ 726(a)(1). The district court, however, remanded
for the bankruptcy court to enter an order granting the IRS's
claim for third priority status under § 726(a)(3).

The government appealed, contending that a claim for tax
liabilities retains its priority status under § 507(a)(7) and its
position in the order of distribution under § 726(a)(1) regard-
less of when proof of the claim is filed. lHe IMS conceded
that it failed to file a timely proof of claim as required by
Bankruptcy Rule of Procedure 3002(c). It argued, however,
that § 726(a)(1) draws no distinction between timely and
tardy priority claims, and thus its failure to comply with Rule
3002(c) had no effect on its claim's entitlement to first prior-
ity distribution.

[1] Section 507(a)(7).gives priority status to governmental
units' "allowed" unsecured claims, such as claims for federal
corporate income taxes. [2] The Bankruptcy Code's plain lan-
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guage demonstrates that the Code "allows" the claim in this

case, regardless of when proof of the claim is filed. Section
501 imposes no time limit or other qualification on the filing

of a claim, and does not incorporate Rule 3002(c). [3] More-

over, § 502(b) enumerates categories of claims which are dis-

allowed, and none of the categories refer to tardy claims.

[41 Section 726(a) establishes the order of distribution for
claims entitled to priority status under § 507. (51 Congress
intended priority claims to receive first distribution, regardless
of whether proof of-the claim was filed timely or late.
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OPINION

WALLACE, Chief Judge:

The government appeals from a district court judgment in

favor of the bankruptcy trustee and against the Internal Reve-
nue Service (IRS). The government contends that a claim for

tax liabilities retains its priority status under 11 U.S.C.
§ 507(a)(7) and its position in the order of distribution under
section 726(a)(1) regardless of- when proof of- the claim is
filed. The district court had jurisdiction pursuant to 28 U.S.C.
§ 158(a). We have jurisdiction over this timely appeal pursu-

ant to 28 U.S.C. § 158(d). We reverse.

An involuntary petition under Chapter 7-of the Bankruptcy
Code was filed against Pacific-Atlantic Trading Co. (Pacific
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Atlantic) on September 15, 1988. The IRS received notice of
the bar date. IRS records indicated no unpaid tax liabilities of
Pacific Atlantic but did show Pacific Atlantic had not filed
any tax returns or made any installment payments of esti-
mated taxes for 1985 through 1989.

The IRS opened a file for Pacific Atlantic on August 10,
1989, and correctly noted in the file the August 11, 1989, bar
date. The IRS, however, did not examine Pacific Atlantic's
potential tax liabiMities until September 1990. On February 8,
1991,'the IRS filed a proof of claim for federal corporate
income taxes, penalties, and interest for the tax periods 1985
through 1988.

The trustee objected to the IRS's claim, contending the
claim was filed after the bar date. The bankruptcy court
agreed and entered summary judgment disallowing the IRS's
claim in its entirety. The government appealed to the district
court which affirmed, holding that the IRS's claim was not
entitled to first priority status under 11 U.S.C. § 726(a)(1).
The district court, however, remanded for the bankruptcy
court to enter an order granting the IRS's claim third priority
status under section 726(a)(3).

The IRS disputes the district court's, construction of the
Bankruptcy Code. The IRS concedes, as it must, that it had
notice of the bankruptcy proceeding and potential tax liabili-
ties of Pacific Atlantic yet failed to- file a timely proof of
claim. as required by Bhankrptcy Rule of Procedure 3002(c).
The IRS contends that its claim is entitled to priority status
under the Bankruptcy Code even -if it fails to comply with
Rule 3002(c). The IRS contends section 726(a)(1) draws no
distinction between timely and tardy priority claims and thus
its failure to comply with Rule 3002(c) has no effect on its
claim's entitlement to first priority distribution.

We review a district court's interpretation of the Bank-
ruptcy Code de novo. Acequaa, Inc. v. Clinton (In re Acequia),
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787 F.2d 1352, 1357 (9th Cir. 1986). Interpretation of a stat-
ute must begin with the statute's language. United States v.
Ron Pair Enterps.; -489 U.S. 235, 241 (1989). We consider the
language of the statute to be conclusive of its meaning except
in the most extraordinary circumstances. Cowart v. Nicklos
Drilling Co., 112 S. Ct. 2589, 2594 (1992); Perroton v. Gray
(In re Perroton), 958 F.2d 889, 893 (9th Cir. 1992).

[1] Section 507(a) provides for eig_~t categories of priority
status for claims. At issue here is subsection 7 which gives
priority status to "allowed unsecured claims of governmental
units," such as claims for federal corporate income taxes. 11

l1 U.S.C. § 507(a)(7) (emphasis added). Whether a claim is
"allowed" depends on compliance with sections 501 and 502.
Section 502(a) provides: "A claim or interest, proof of which
is filed under section 501, of this title, is deemed allowed,
unless a party in interest. . . objects." (Emphasis added.) Sec-
tion 50 l(a) simply states, "[a] creditor ... may file a proof of
claim... ." Section 502(b) "disallows" seven categories of
claims, none of which include tardy claims.

gule 3002 purportedly implements section 501. Rule
3002(a) provides that an unsecured creditor "must file a- proof
of claim ... in accordance with this rule for the claim or inter-
est to be allowed, ... ." Rule 3002(c) establishes time limits
,for fiiga proof of claim. The IkS admits it failed to comply
with the time limits set forth in Rule 3002(c).

The district court stated that section 501, which provides
that "[a] crlitor . . . may file a proof of claim," incorporates
Rule 3002(c)'s time limit on filing a proof of claim. As a con-
seqtuence, the district court held that a claim must comply
lwihRulge 3002(c) in order to be "allowed" under section 502.
l ,wBecau the IRS iled to comply with Rule 3002(c), the dis-

Gt~~~~~~ llo ie IelSscaim was not an "allowed"
l aim and thius dd not qualify for priority status under section

whih t only provides priority status to "allowed"

I I 1unsecured clai~~~~~~~ns. court reason~~~~~~d the IRS's claim was not an "allowed"~~~~~~~~~_0
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Title 28 U.S.C. § 2075, which implements the Bankruptcy
Rules, provides that "[s]uch rules shall not abridge, enlarge or
modify any substantive right." As a result, any conflict
between the Bankruptcy Code and the Bankruptcy Rules must
be settled in favor of the Code. Cisneros v. United States (In
re Cisneros), 994 F.2d 1462, 1465 (9th Cir. 1993). Thus, if
the IRS's claim is "allowed" according to the Code, Rule
3002(c) cannot "disallow" it.-

[2] We conclude that the plain language of sections 501 and
I 1 502 demonstrates that the Code "allows" this claim regardless

of when proof of the claim is filed. Section 502's use of con-
clusory language in stating a claim "is deemed allowed" if
filed in accordance with section 501 requires us to conclude
that a claim is allowed as long as the requirements of section

, 501 are met. Section 501 only provides that a claim "may be
filed" and imposes no time limit or other qualification on the
filing of a claim. We disagree with the district court's conclu-

K. ~~~~~sion that section 501 incorporates Rule 3002(c). While Rule
I> I' 30012(c) mandates aclaim befiled within 90 days, section 591

21 impoijses no siuchi r~eqluirem~ent. ¶iIiThus, to construe section 501
l s as incorporating Rule 3002(c) would create a result at odds

'S I 1 with thiie plain language of the Code.

i[31 An examination of section 502(b) further supports our
conclusion that this claim should be allowed under the Code
regardless of when it is filed. That section enumerates catego-
Iries of claims which are disallowed. None of the categories

'' refer to tardy claims. Section 502(b)'s omission of tardy
I ~ I claims from its recitation of disallowed claims suggests that

Congress did not intend for the time in which claims are filed
, i to affect its status as "allowed" or "disallowed." Cf In re Ger-
/f hf II wer, 898 F.2d 730,732(9th Cir. 1990) ("The express enumer-

ation indicates that other exceptions should not be implied.").

A review of the former Bankruptcy Act confirms our judg-
II ment that this claim is "allowed" under the Code regardless

Ii
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of when proof of a claim was filed. Section 57(n), 11 U.S.C.
§ 93(n), provided:

... all claims provable under this Act, including all
claims of the United States ... shall be proved and
filed in the manner provided in this section. Claims
which are not filed within six months after the first
date set for the first meeting of creditors, shall not be
allowed ....

(Emphasis added.) Under section 57(n), a bankruptcy court
had no discretion to allow untimely claims such as this to be
filed. In re Pigott, 684 F.2d 239, 242 (3d Cir. 1982). The
Bankruptcy Reform Act of 1978 repealed section 57(n).
Vertientes, Ltd v. Internor Trade, Inc. (In re Vertientes), 845
F.2d 57, 59 (3d Cir. 1988). The deliberate omission of the
provision disallowing untimely claims, combined with section
501's silence on the effect of an untimely filing of a claim,
confirms Congress intended untimely claims such as this to be
allowed under the Code. See Stewart v. Ragland, 934 F.2d
1033, 1037 n.6 (t Cir. 1991) (Stewart).

Rule 3002(c)'s time limits simply demark whether a claim
is timely or late for purposes of distribution under section
726. In re Corporation de Servicios Medico-Hospitalarios de
Fajarado, Inc., 149 B.R. 746, 750 (Bankr. D. P.R. 1993); In
re Rago, 149 B.R. 882, 885 (Bankr. N.D. M. 1992); In re
Hausladen, 146 B.R 557, 560 (Bankr. D. Mihn. 1992). Rule
3002(c) does not disallow a late claim. It simply divides
claims into two categories: timely and late.

III~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

We now turn to the question of the effect of a failure to
comply with Rule 3002(c)'s time limitations -on a priority
claim's order of distribution under section 726(a).IThe IRS's
claim for federal taxes would ordinarily be entitled to first dis-
tribution under section 726(a)(1). The IRS contends its claim

.I

.
.a , a ~ w
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retains the right to first distribution even though proof of the

claim was filed after the bar date.

[4] Section 726(a) establishes the order of distribution for

claims entitled to priority status under section 507:

Except as provided in section 510 of this title, prop-
erty of the estate shall be distributed-

(1) first, in payment of claims of the kind
specified in, and in the order specified in,
section 507 of this title;

(2) second, in payment of any allowed
unsecured claim, other than a claim of a
kind specified in paragraph (1), (3), or (4)
of this subsection, proof of which is-

(A) timely filed under section 501(a) of
this title;

(B) timely filed under section 501(b) or
501(c) of this title; or

(C) tardily filed under section 501(a) of
this title, if -

(i) the creditor that holds such claim.
did not have notice or actual knowl-
edge of the case in time for timely fil-
ing of a proof of such claim under
section 501(a) of this title; and

(ii) proof of such claim is filed in time
to permit payment of such claim;

(3) third, in payment of any allowed unse-
cured claim proof of which is tardily filed
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under section 501(a) of this title, other than
a claim of the kind specified in paragraph
(2)(C) of this subsection;

[5] Thus, sections 726(a)(1), 726(a)(2), and 726(a)(3) treat
late-filed claims differently. Section 726(a)(1) makes no dis-
tinction between late and timely claims. Section 726(a)(2)
provides second distribution to tardy claims only if the credi-
tor did not have notice or actual knowledge of the case. Sec-
tion 726(a)(3) affords third distribution to late claims in which
the creditor did know about the case. The contrast in the three
subsections' treatment of late and timely claims indicates
Congress intended priority claims to receive first distribution
regardless of whether proof of the claim was filed timely or
late. Congress's explicit distinction between late and timely
claims in sections 726(a)(2) and 726(a)(3) indicates Congress
knew how to distinguish late and timely claims when it
wished. Therefore, Congress's failure to draw a similar dis-
tinction between late and timely priority claims in section
726(a)(1) demonstrates that timeliness of a priority claim does
not affect its entitlement to first distribution. See Bell v. Inter-
nal Revenue Service, 928 F.2d 901, 903 (9th Cir. 1991)
("Congress is presumed to act intentionally and purposely
when, it includes language in one section but omits it in
another."); cf. Stewart, 934 F.2d at 1041 ("When certain statu-
tory provisions contain .a requirement and others do not, we
should assume that the legislature intended both the inclusion
and the exclusion of the requirement.").

The Second Circuit has recently come to the same conclu-
sion that we reach. In re Vecchio, 20 F.3d 555 (2d Cir. 1994).
The Sixth Circuit earlier took a similar view in United States
v. Cardinal Mine Supply, 916 F.2d 1087, 1091 (6th Cir.
1990). The Sixth Circuit subsequently limited this position
and held that only priority creditors who file a proof of claim
prior to the distribution from and closure of the estate may
receive priority treatment In re Century Boat Co., 986 F.2d
154, 158 (6th Cir. 1993). The Second Circuit, on the other
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hand, recognized that its reasoning permitted priority treat-

ment even for creditors who filed their claims after distribu-

tion; it suggested that the district court could ameliorate this

result in appropriate cases by exercise of its discretion over

the entry of disgorgement orders, or over equitable subordina-

tion. Vecchio, 20 F.3d at 560. The issue is not before us, how-

ever, and we do not decide with which Circuit's view we

agree.

Finally, the trustee incorrectly argues that our decision in

Zidell, Inc. v. Forsch (in re Coastal Alaska Lines, Inc.), 920

F.2d 1428, 1430 (9th Cir. 1990), compels a different result.

There, we addressed the necessity of the timely filing of a

proof of a claim on the right to distribution under- section
726(a)(2) and 726(a)(3). Zideli knew of the bankruptcy pro-

ceeding but failed to file a timely proof of claim. We upheld

the district court's refusal to distribute his claim under section

726(a)(2) because this section expressly excluded late-filed

claims when the creditor knew"of the bankruptcy proceeding.
id. at 1433. We did not address distribution of priority claims

under section 726(a)(1) or the possibility of a conflict

between the Code and Rule 3002(c).

REVERSED.
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Priority claims in Chapter 7 case need held that1l lnot be timely filed to be allowed. Bankr. a 726(a)(1

Code, 11 U.S.C.A. § 726(a)(1); Fed.Rules are tardil
Bankr.Proe.Rule 3002, 11 U.S.C.A. of the dis

l ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~proceedin
2. Bankruptcy 22897.1

Bankruptcy Rule governing proof of
claim filing is inconsistent with bankruptcy
code and cannot stand to extent that it sug-On Sep
gests that late-filed claim must be disallowed. Vecchio C
Bankr.Code, 11 U.S.C.A. §§ 501, 502, 726; for relief
Fed.Rules Bankr.Proc.Rule 3002, 11 U.S.C.A. States B

their shell
3. Bankruptcy e-2967.1 to the Int

Even if late-filed priority claim in Chap- for $792
In re Edward G. VECCHIO and Carol ter 7 case had to be disallowed, it would have taxes ant

A. Vecchio, also known as Carol to be completely expunged, rather than sub- withholdi.
L,¾ Reed, Debtors. ordinated to lower tier of distribution. ufacturin~

Bankr.Code, 11 U.S.C.A. § 726(a)(1); Fed. ors were
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,0 Edward G. VECCUJO and Carol whether to enter disgorgement order or eq- . cy CourK ~~~~~~~~A. Vecchio, a/k/a Carol uitably subordinate late priority claim filed York ser

N.15, Docket30. after disbursement of bankruptcy estate, sary t
where other creditors would have to return sary to f
funds to pay priority creditor. Bankr.Code, ficient aQ

United States Court of Appeals, 11 U.S.C.A. §§ 510(c), 726(a); Fed.Rules 22, 1989,
Second Circuit. Bankr.Proc.Rule 3002, 11 U.S.C.A. that payr
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priority claims should be treated as nonprior- Rby Ne
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United States District Court for the Eastern ter Sherman, Pryor & Mandelup, Mineola, withhoXl

WsdC District of New York, Leonard D. Wexler, NY of counsel) for appellees. against§ 6672
affirmed, 147 B.R. 303, and IRS appealed. Before: WINTER, MINER, and persons
The Court of Appeals, Walker, Circuit Judge, fully ac
held that: (1) priority claims in Chapter 7 C Judges.case ~~~~~~~~~~~~~~~~~~~~~~~~~~withholc
case need not be timely filed to be allowed, WALKER, Circuit Judge: IRS file
and (2) claim disallowed as untimely would pirt
have to be expunged, rather than subordinat- The United States of America appeals priority
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trict Court for the Eastern District of New The
Reversed and remanded. York (Leonard D. Wexler, Judge) affirming bankrul
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the decision of the bankruptcy court which for withholding and FICA taxes as untimely.

need held that priority claims under 11 U.S.C. The IRS responded that a priority claim,

3ankr. t § 726(a)(1) lose their priority status if they which is paid as part of the first-tier of

Rules are tardily filed. We reverse the judgment distribution of an estate under 11 U.S.C.
of the district court and remand for further § 726(a)(1), does not have to be timely filed
proceedings. in order to retain its priority status. The

" Egb court refused to afford the IRS's

lof of . XBACKGROUND claim priority status under § 726(a)(1) be-
cause it was filed late. However, instead of

b sug- ; On September 28, 1988, Edward and Carol expunging the claim, the court reclassified it

owed. Vecchio ("debtors") filed a voluntary petition as a non-priority claim that would receive

726; a.1W, for relief under Chapter 7 of the United third-tier distribution pursuant to
.C.A. X States Bankruptcy Code. They listed in § 726(a)(3). The district court affirmed the

their schedule of debts two obligations owed bankruptcy court's decision, see Untted

X to the Internal Revenue Service ("IRS"): one States v. Vecchio, 147 BR. 303 (E.D.N.Y.
Mhap- for $792 owed on their 1986 personal income 1992), and this appeal followed.
have . taxes and the other for $25,000 owed as
sub- >0 withholding tax due from New Market Man- DISCUSSION

Ition. ufacturing, Inc. ("New Market"). The debt-
Fed. ors were 70% shareholders of New Market, This appeal turns primarily on our inter-

A.A k which had filed an earlier Chapter 7 bank- pretation of § 726(a) of the Bankruptcy Code

ruptcy petition in February of 1988. which spells out the order in which the assets

over The Clerk of the United States Bankrupt- of a Chapter 7 bankruptcy estate are distrib-

eq- . ~~~~~~~~~~~~~~~relevant part:r cy Cour for the Eastern District of Newrevatpt
filed < 'tYork sent a notice of the filing to all credi- (a) Except as provided in section 510 of

;tate, tors but instructed them that it was unneces- thi s title [whiph governs the subordination

Eturn sary to file a claim because there were insuf- thistl [ coverns the subordination

'ode, ficient assets for distribution. On November of claims], property of the estate shall be

'ules * 22, 1989, the Clerk sent all creditors a notice distributed
that payment of a dividend might be possible (1) first, in payment of claims of the

7 S because assets had been discovered. The kind specified in, and in the order speci-
notice fixed February 20, 1990 as the dead- fied in, section 507 of this title;

t. of line for filing proofs of claim. (2) second, in payment of any allowed

aup, O unsecured claim, other than a claim of a

DC; of January 31, 1990, the IRS filed a proof kind specified in paragraph (1), (3), or
of claim for income taxes for the years 1984

Tax X g and 1986, totalling $2,203.43. On April 25, (4) of this subsection, proof of which is-
DC; 1990 and May 15, 1990, the IRS filed amend- (A) timely filed under section 501(a)

xern A diY ed claims reasserting the individual taxes due of this title;
pel and asserting for the first time a $17,256.51 (B) timely filed under section 501(b)

claim for withholding and FICA taxes owed or 501(c) of this title; or

Vel- by New Market in 1987. The claim for (C) tardily filed under section 501(a)

ola, withholding and FICA taxes was assessed of this title, if-

against debtors individually under 26 U.S.C. (i) the creditor that holds such claim
§ 6672 which attaches personal liability to did not have notice or actual knowledge

persons who willfully fail to collect, or truth- of the case in time for timely filing of a

fully account for and pay over a corporation's proof of such claim under section 501(a)

withholding and unemployment taxes. The of this title; and
IRS filed its amended claims as unsecured (ii) proof of such claim is filed in time

als , .m| priority claims under 11 U.S.C. to permit payment of such claim;

'iS- § 507(a)(7)(C). (3) third, in payment of any allowed

The bankruptcy trustee moved in the unsecured claim proof of which is tardily

tS. bankruptcy court to expunge the IRS claim filed under section 501(a) cf this title,
[149]
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other than a claim of the kind specified We believe that the trustee's argument is L, clude[d]
in paragraph (2)(C) of this subsection; at odds with the plain language of § 7 26(a). Finally,
(4) fourth, in payment of any allowed Section 726(a)(1) accords priority status to belongir
claim, whether secured or unsecured, for claims specified in § 507 without regard to class w
any fine, penalty, or forfeiture, or for the timeliness of their filing. In sharp con- either s
multiple, exemplary, or punitive damn- trast, subsections (a)(2) and (a)(3) of § 726, This hiF

Ai'l Fl ages, arising before the earlier of the categorize non-priority unsecured claims into § 726(a
order for relief or the appointment of a those that are timely filed, those that are distribe
trustee, to the extent that such fine, tardily filed where the creditor did not have filed.
penalty, forfeiture, or damages are not proper notice of the bankruptcy, and those The
compensation for actual pecuniary loss that are tardily filed where the creditor re- cannot
suffered by the holder of such claim; ceived proper notice of the bankruptcy. untimel
(5) fifth, in payment of interest at the Thus, Congress plainly knew how to distin- where
legal rate from the date of the filing of guish between timely and tardily filed claims, cally fo
the petition, on any claim paid under yet did not make that distinction for claims subsect
paragraph (1), (2), (3), or (4) of this filed under § 507. The absence of a timeli- of a ki
subsection; and ness distinction in § 726(a)(1) strongly sug- legislat
(6) sixth, to the debtor. gests that this subsection encompasses all tier "e,

This statutory scheme thus provides for or- priority claims whenever filed. No. 59
dered distribution to tiers of claims in the Legislative history mirrors this reading of B y S.C.
following manner: first, priority claims; see- § 726(a). Explaining how this statute orders U Recc
ond, unsecured claims that were either time- distribution of an estate, the House and Sen- forced
ly filed or tardily filed where the creditor did ate Reports both state as follows: be paiu

not have proper notice of the bankruptcy but First, property is distributed among pri- T priorit
was able to file in time to permit payment; ority claimants, as determined by section ' (a)(3)'s
third, tardily filed unsecured claims where 507, and in the order prescribed in section claim
the creditor did have proper notice or did not 507. Second, distribution is to general sectior
have proper notice but failed to file in time to unsecured creditors. This class excludes of the
permit payment; fourth, claims in the nature priority creditors and the two classes of this st
of fines, penalties, and forfeitures relating to subordinated creditors specified below. of incl

t, l punitive damages; and fifth, claims for ap- The provision is written to permit distribu- cluded
propriate interest. Any remaining assets re- tion to creditors that tardily file claims if third t
vert to the debtor. their tardiness was due to lack of notice or forfeit

[1] Claims in the first tier are the priori- knowledge of the case. Though it is in the Such
ty claims found in § 507 of the Bankruptcy interest of the estate to encourage timely fourth
Code. The IRS argues that its claim for filing, when tardy filing is not the result of on
withholding and FICA taxes falls under a failure to act by the creditor, the normal X absur
§ 507(a)(7)(C), which refers to "a tax re- subordination penalty should not apply. would
quired to be collected or withheld and for Third distribution is to general unsecured G oS
which the debtor is liable in whatever capaci- creditors who tardily file. _ L sectioi
ty," and should therefore receive first-tier H.R.Rep. No. 595, 95th Cong., 1st Sess. 383 I The

ga 1 distribution pursuant to § 726(a)(1). The (1977), reprinted in 1978 U.S.C.C.A.N. 5963, anothd
trustee does not dispute the priority status of 6339; S.Rep. No. 989, 95th Cong., 2d Sess. 97 claims
an IRS claim for withholding and FICA tax- (1978), reprinted in 1978 U.S.C.C.A.N. 5787, Wr credit
es under § 507 or that the claim asserted by 5883. Although this history does not specifi- j The ti

Aii the IRS in this case falls within that catego- cally address whether § 726(a)(1) claims re- third
ry. Rather, the trustee argues that because tain their priority status even if untimely . filed
the claim was untimely, it should be subordi- filed, it draws no distinction between priority ' the s'
nated to the third tier and treated as an claims that are timely or tardily filed while claim

unsecured claim that was tardily filed after doing so with regard to general unsecured ants ]
the creditor received proper notice of the claims. Moreover, it explicitly states that - tier a
bankruptcy. priority claims filed under § 507 are-`ixTL- perm
[150]
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ent is ' clude[d]" from the second tier of distribution. ee's incongruous scheme is that general
'26(a),. ,g Finally, it describes third-tier claims as those unsecured claims would be paid ahead of

Gus to X belonging to "general unsecured creditors," a similarly situated priority claims.
ird to class which, by definition, does not include The trustee argues that in order to achieve
3 con- g M either secured creditors or priority creditors. priority status, a claim must be "allowed,"
§ 726. A This history thus bolsters our conclusion that and to be allowed, it must be timely filed.
as into § 726(a)(1) grants priority claims first-tier He points to § 507(a), which uses the term
it are i distribution regardless of when they were "allowed" when identifying subcategories of

have filed. priority claims, and to Rule 3002 of the Fed-

those @ The trustee asserts that the IRS's claim eral Rules of Bankruptcy Procedure, which
or re- A cannot fit within the first tier because it was appears to provide that claims must be time-

uptey. - untimely filed. But if not in the first tier, ly filed in order to be allowed. Rule 3002
listinx- where does it belong? The claim is specifi- states in part (a) that "[a]n unsecured credi-

laims, cally foreclosed from the second tier because tor or an equity security holder must file a
ilaims subsection (a)(2) expressly excludes "a claim proof of claim or interest in accordance with
imeli-'- of a kind specified in paragraph (1)." The this rule for the claim of interest to be al-

sug Tal legislative- history confirms that the second lowed" and in part (c) that "[fln a chapter 7
es all , tier "excludes priority creditors." HI.R.Rep. liquidation ... a proof of claim shall be filed

- _ <No. 595, at-383; S.Rep. No. 989, at 97, 1978 within 90 days after the first date set for the

ing of' U.S.C.C.A.N. at 5883, 6339. meeting of creditors called pursuant to
irders ' Recognizing this limitation, the trustee is § 341(a) of the Code." The trustee asserts

I Sen-J forced to) argue that the IRS's claim should that when read together, these two parts of
be paid out in the third tier because a tardy Rule 3002 impose upon the IRS an obligation

g pri- - b y g -priority claim is not excluded from subsection to file its proof of claim in a timely manner,
ection ". (a)(3)'s description of "any allowed unsecured and that the rule should be strictly construed
action , claim proof of which is tardily filed under as a statute of limitations. The trustee main-
ineral , section 501(a) of this title, other than a claim tains that if priority claims are not subject to
ludes iL Am of the kind specified in paragraph (2)(C) of bar dates, the administration of a debtor's
es of this subsection." However, this same logic estate will be upset because trustees will be

ielow. of including whatever is not specifically ex- unable to determine with certainty the num-
tribu- eluded would also require us to include in the ber and amount of priority claims. This
ms if Athird tier late-filed claims for fines, penalties, argument persuaded both the bankruptcy
tee or A LA forfeitures, punitive damages, and the like. and district courts to strip the IRS's untime-
n the Such penalty claims normally fall within the ly filed § 507 claim of its priority status
imely fourth tier, under subsection (a)(4). Applica- under § 726(a)(1).
ult of, X tion of this logic would thus lead to the However, this argument based upon the

irmal X' absurd result that late-filed penalty claims Bankruptcy Rules ignores the above-refer-
tpply;4 ( would be paid under subsection (a)(3) before enced provisions of the current Bankruptcy
mured : timely filed penalty claims paid under sub- Code that provide that clains can be both

section (a)(4). allowed and tardily filed, and do not distin-
The trustee's interpretation would lead to guish priority claims by the timeliness of

5963' A~ ianother anomalous result where priority their filing. Nowhere does the trustee ac-
ws97i X claims are filed late because the priority count for the language in subsections (a)(2)

5787, ¼> creditors lacked notice of the bankruptcy. and (a)(3) of § 726 which expressly refers to

i ecifi-PX 1 The trustee would relegate such claims to the "allowed" claims that are "tardily filed" and,
third tier regardless of whether they were indeed, orders their payment Plainly, the

melyg |", filed in time to permit payment. However, scheme set forth in § 726(a) imposes no
ority ; g~the statute provides that general unsecured threshold requirement of timely filing for a
while '4 E r claims that are filed late because the claim- claim to be "allowed" and thus eligible for
tired g- ants lacked notice are paid out in the second payment. The trustee's argument also ig-
thatS ~ AAA tier as long as the claimant files in time to nores the fact that in § 502 of the Bankrupt-

A~mg A @ g permit payment. -The outcome of the trust- cy Code, the section expressly governing the
fS|~~~~~~~~~~~~~~~~~~~~~~~~~~~ 511z
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disallowance of claims, eight specified filing. See IRS v. Ulrich (In re Mantz), 151 a case
grounds for disallowance are set forth and B.R. 928, 930-31 (9th Cir. BAP 1993); In re who lat
untimeliness is not among them. Moreover, Elec. Management, Inc., 133 B.R. 90, 92 Co. (In

,4. § 501 of the Bankruptcy Code addresses the (Bankr.N.D.Ohio 1991); In re Mayville Feed 158 (Gt

conditions for the filing of proofs of claim & Grain, Inc., 123 B.R. 245, 246-47 (Bank sion of
without imposing a timeliness requirement. E.D.Mich.1991). These courts have also read with n(

i i [2] Therefore, to the extent Rule 3002 a timeliness requirement into § 726(a)(1) de- B.R.
suggests that a late filed claim must be disal- spite the absence of such language in that Horiy
lowed, it is inconsistent with the text of provision or in others in the Code, and have L.Rep.

§§ 726, 502, and 501. Rule 3002 was derived failed to address the inconsistencies that 353297

from the former Rule 302, applicable under arise as a result of their narrow reading of Dl
the Bankruptcy Act of 1898, ch. 541, 30 Stat. § 726(a)(1) to exclude late filed priority

544. Section 57(n) of the former Bankruptcy claims, their broad reading of § 726(a)(3) to [4]

Act specifically disallowed claims not filed include late filed priority claims, and their Rago
within six months after the first meeting of construction of Rule 3002 to permit subordi- § 72(

creditors, see 11 U.S.C. § 93(n) (1976), and nation and not disallowance of such claims. credit(
4Tj .g iRule 302(a) accommodated this statutory re- Our reasoning is consistent with the con- fail ix

quirement by providing that a claim had to struction of § 726(a) set forth by the Sixth detoli'
be filed within the six-month period in order Circuit in United States v. Cardinal Mne 89. 1

X it l to be allowed. The current Bankruptcy Supply, Inc., 916 F.2d 1087 (6th Cir.1990), § 726j
it S 1lL' Code contains no provision comparable to That case presented a situation where the priori

former § 57(n) disallowing late claims. With IRS filed a tardy claim because it did not claims
its statutory underpinning removed and be- receive notice of its need to file. In analyz 4 tate's
cause it now contravenes § 726(a) and other ing whether the claim should be subordinat- bankr
Code provisions, a rule of procedure that ed, the court observed that: these

disallows claims for untimeliness cannot The language of section 726 does not of the

stand. See In re Gutlatt, 164 B.R. 279, itself bar tardily filed priority claims. ment
(Bankr.M.D.Tenn.1994); In re Hausladen. Subsection (a)(1) merely provides that the claim

146 B.R. 557, 559-61 (Bankr.D.Minn.1992) order of distribution of priority claims will a
(both discussing tensions between Rule 3002 be the order specified in section 507. This A f

hi and the Bankruptcy Code). subsection makes no distinction between the 1

[3] While we do not accept the trustee's tardily filed and timely filed priority claims \\hetY

'49argument based on Bankruptcy Rule 3002, or between tardily filed claims where the such

we note that even if we did, it would not lead priority creditor had notice or had no no-
to the result reached by the bankruptcy and tice ... There are valid reasons for per- 'o

district courts. A claim that is disallowed mitting all tardily filed priority claims to hIdanki

under Rule 3002 would have to be completely be paid whether or not the creditor had . dinab

expunged, not simply subordinated. The notice.... Congress has chosen to place pies
courts' subordination of the IRS's "disal- certain taxes in the privileged category. , 889-'

lowed" claim to the third tier of distribution Congress has expressed itself that these In
is also inconsistent with subsection (a)(3)'s claims are to be paid first. Since their consi

identification of claims to be paid under its priority is set in the statute, it is reason- neceE

proviso as "allowed" claims. Neither the able that that priority is more important suboi
trustee nor the lower courts explain how than whether they were tardily filed either there

their concept of allowance can be applied to because they had received no notice of the ruptc
exclude as "disallowed" a claim from subsec- bankruptcy or for some other reason.
tion (a)(1) but reinclude it as an "allowed" 916 F.2d at 1091. The court concluded,
claim under subsection (a)(3). based in part on its interpretation and in part lie

We disagree as well with bankruptcy on due process and equity concerns, that the rega:
courts in other jurisdictions that have subor- IRS's claim retained its first priority status the

E4 dinated priority claims to the third tier of under § 726(a)(1). Although the Sixth Cir- IRS'

distribution based on the tardiness of their cuit -has subsequently read Cardal Minew § 72,

$5~ ~ ~~[12
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v), 151 a case dealing only with priority creditors § 7 26(a)(3) on the basis that they were notIn r| who lacked notice, see IRS v. Century Boat timely filed. We therefore reverse the judg-90, 92 . Co. (In re Century Boat Co.), 986 F.2d 154, ment of the district court. Congress, ofS Feed, 158 (6th Cir.1993), the force of its interpreta- course, may wish to consider whether lateBankr. , tion of § 7 26(a) applies to priority creditors filing of all or some priority claims in bank-o read' d with notice as well. See also In re Rago, 149 ruptcy should be penalized. Such legislation,(l)'de-i iB.R. 882, 886 (Bankr.N.D.111.1992); In re however, is not part of the judicial function.ni thatx, 0 . gHorner, [1991-92 Transfer Binder] Bankr. We remand this case to the bankruptcy courti have ' L.Rep. (CCH) 1 74,324, at 77,445, 1991 WL to consider whether the IRS claims should bet havt Go 853297 (Bankr.N.D.Cal. Sept. 21, 1991); In equitably subordinated and for other pro-ing igfj-X re MacLochlan, 134 B.R. 2, 3-4 (Bankr. ceedings consistent with this opinion.xiority. g N.D.Ohio 1991).
(3) their]S [41 We accept, as did the court in In re NMBYRago, that our straightforward reading of S Boordi i - § 726(a) results in no penalty for priority NRcreditors who, with notice of the bankruptcy,

-fail to file their claims within prescribed
sixtlit ~ deadlines. See In re Rago, 149 B.R. at 888-Mi 89. To be sure, the logic of our reading of§ 726(a) leads to the conclusion that first3'tthO priority payment could be accorded even to

claims filed after the distribution of the es-al<3 : sS tate's assets. However, we believe that
Unat.kj g , bankruptcy courts can adequately addressysg~g~g these concerns through the careful exercise

nvl~ of their discretion over the entry of disgorge-ment orders. For example, if a prioritythe claim is filed after disbursement of an estate
and other creditors would have to return

Thi ~ funds in order to pay the priority creditor,God~ the bankruptcy court has discretion overwhether to enter a disgorgement order. Insuch a case, the bankruptcy court couldn weigh the benefits and burdens of such anorder and reach a just result. In addition,bankruptcy courts have authority to subor-
hid dinate a late filed priority claim under princi-ples of equitable subordination. See id. at889-90; 11 U.S.C. § 510(c).

In this case, the bankruptcy court did notconsider whether a disgorgement order was
'necessary or whether principles of equitable
subordination should be applied. We willtherefore remand this case to allow the bank-

llruptcy court to consider these issues.

CONCLUSION
Because § 7 26(a)(1) makes no distinctions

regarding the timeliness of priority claims,the courts below erred in reclassifying the
X l RS'- first-tier priority claims under§ 

72 6(a)(1) as third-tier claims under

[153]
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MEMORANDUM

TO: Advisory Committee on Bankruptcy Rules

FROM: Gerald K. Smith

DATE: September 2, 1994

RE: September 1994 Committee Meeting - New York, NY

1. Agenda Item No. 4: 1993 Amendments to Rules Concerning Discovers
and Related Matters.

This was Agenda Item No. 2 of the February 24-25, 1994 meeting.
The Reporter then observed that "although these amendments to the Civil Rules
are controversial, I am not sure that there is a bankruptcy-related reason for
recommending a blanket rule that makes these amendments inapplicable in
adversary proceedings.... It is important to note that the controversial
mandatory disclosure provisions of Rule 26(a), as well as the meeting
requirement of Rule 26(f), are subject to local opt-out." Nonetheless, the
Reporter suggested that Rule 9014 be amended to make the mandatory
disclosure and meeting requirements of Rule 26 inapplicable to contested
matters. His rationale was that "a contested matter is initiated by motion, not a
summons and complaint, and is an expedited procedure that could be unduly
delayed if the parties had to make initial disclosures mandated by Rule 26(a) and
had to meet as required by Rule 26(f)." The Reporter's memorandum of June 14,
1994, Agenda Item No. 4 for the September meeting, again recommends that
Rule 7026 not be amended, but that Rule 26(a)(1)-(4) and Rule 26(f) be made
inapplicable to contested matters unless the court otherwise directs.

My own preference would be for the disclosure and meeting
requirements to apply, absent an order as to the contested matter. As the
Reporter correctly observed, these provisions are subject to local opt-out. Most
of the litigation in a bankruptcy case consists of contested matters, not adversary
proceedings. Many contested matters are complex, time consuming and lengthy.
For example, motions to dismiss, appoint trustees, lift stays and confirmation
hearings are often determinative of the outcome of the reorganization. They can
be complex, lengthy and involve numerous witnesses and exhibits. It does not
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make sense to me to impose disclosure and meeting requirements on an
adversary proceeding seeking to recover a preference or the amount owed on a
promissory note, while not doing so in complicated and time consuming
contested matters.

Clearly there must be some alteration of the 1993 amendments to
accommodate contested matters. For example, Bankruptcy Rule 9014 does not
make Bankruptcy Rule 7016 applicable to contested matters. Therefore, at a
minimum, as to contested matters, Rule 26(f) must be altered by deleting the
reference to Rule 16(b). And since there may not be a scheduling conference or a
scheduling order, the requirement of a meeting at least 14 days prior thereto is
inappropriate. Nonetheless, I believe that, whether the proceeding is simple or
complex, expedited or delayed, the meeting of counsel and the requirement of
disclosures should apply unless the court orders otherwise. If these are sound in
civil litigation, and I believe they are, they are sound as to the bulk of
bankruptcy litigation, i.e., contested matters. What we need are modifications
that will preserve the benefits, but tailor them to the particular needs of
contested matters. Futhermore, if the national rules do not deal with this, there
will be a great deal of time and energy spent at the local level. There has
already been considerable effort devoted to local rules, something we should
discourage, but it is hard to discourage local rule making where the national
rules create a void.

There are several ways to restructure the meeting and disclosure rules
to fit contested matters. Two alternative approaches are outlined in Appendix

2. Agenda Item No. 5: Bankruptcy Rule 8002(c).

I believe we should consider an amendment to Rule 8002(c)(1), which
"carves out" those judgments "carved out" under Rule 8002(c)(2).

3. Agenda Item No. 9. Bankruptcy Rule 9011.

I support the Reporter's draft of a revised Bankruptcy Rule 9011.
Since my partner John P. Frank has been in the forefront of the effort to revise
Federal Rule 11, I asked him for his comments. They are attached as
Appendix 2.

2
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4. Other Matters.

A. Revision of Motion Practice.

I think that it is time to revisit motion practice in bankruptcy
cases under the Rules. I agree with the comments of Judge Rhodes in Eight
Statutory Causes of Delay and Expenses in Chapter 11 Bankruptcy Cases, 67 Am.
Bankr. L.J. 287, 318-321 (1993), a copy of which is attached as Appendix 3.
This may, however, be a matter for the Long Range Planning Committee to
consider.

B. Disclosures Applicable to the Retention of Professionals.

The recent problems of Weil, Gotshal & Manges in the Leslie
Fay Chapter 11 case cause me to again bring to the attention of the Committee
the work of the Professional Ethics Subcommittee of the Business Bankruptcy
Committee of the Business Section of the ABA. The early efforts of the
Committee were devoted to the propriety of the disinterestedness requirement as
to counsel for a debtor-in-possession and ways to improve the existing
bankruptcy rules as far as the procedures and disclosures that apply to
applications for employment of professionals. A copy of the work product, recent
newspaper articles and the excerpts from Weil Gotshal's memorandum in
support of its disclosures are attached as Appendix 4.

It is not only Weil Gotshal that has difficulty as to required
disclosures; it is a myriad of far less knowledgeable practitioners. I believe there
is a serious problem with the adequacy of disclosure. It may be that the work
product of the Professional Ethics Subcommittee is not the way to proceed, but
it is at least a starting point.

3
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Alternative 1.

A simple approach would be to require that the moving party furnish
in the moving papers the information required by Rule 26(a)(1)(A), (2)(A) and
(B), (3)(A), (B) and (C). The requirement of Rule 26(a)(3), that the disclosures be
made at least 30 days before trial, would have to be deleted and Rule 26(a)(4)
would have to be altered to require that the disclosures of the moving party be
made in the motion and those of the responding party be made in the response,
unless otherwise ordered by the court. As far as the meeting requirement, this
could be within five days after the response deadline, but in no event later than
one day before the hearing, unless otherwise ordered by the court, and Rule 26(f)
would have to be modified accordingly. With that change, Rule 26(d) would seem
to work. However, if the meeting requirement is not made applicable to
contested matters, then I believe we need an amendment to Rule 26(d) rather
than an amendment to the Committee Note. That amendment could be the
deletion of the first sentence thereof. I see no reason to leave an inapplicable
sentence in the Rule, especially since we must make other modifications to Rule
26.

Since Bankruptcy Rule 9014 provides that "no response is required
under this rule unless the court orders an answer to a motion," the disclosure
and meeting requirements could be evaded by not filing a response, appearing at
the hearing and participating through argument and the presentation of
evidence. It is unlikely, but not impossible. Of course, in an important matter,
counsel could request that the court require an answer thereby triggering the
disclosure and meeting requirements of the one objecting.

Alternative 2.

Another way to handle the disclosure and meeting requirement would
be to trigger their applicability by a request by one who has or may object to the
relief requested. This would require an amendment of Rule 26(a)(1) to provide
that the disclosures "shall be made to a party requesting the disclosures within
_____ days after the request." The use of the term 'other parties' in Rules
26(a)(2) and (3) would have to be reviewed and perhaps modified. As to the one
requesting disclosures, the rule should require similar disclosures within a
certain time after receiving the moving parties disclosures.

I believe it makes sense to try and craft a disclosure and meeting rule
applicable to contested matters, subject to contrary court order. One reason is
that there will be a plethora of local rules dealing with these matters otherwise.
I assume that the Reporter's intent by the amendment proposed in Draft No. 1
of Rule 9014, was to preclude a local rule dealing with the discovery and meeting
requirements, and instead require an order as to each contested matter. If that
is not so, then there will be many, many local rules dealing with this subject.
But in any event, there will be standing orders and ad hoc orders covering the
subject in a variety of ways.

4
AFPOC797



APPENDIX 2

AFFOC797



LEWD Memorandum August 31, 1994

LAWYER S

To From Phoenix

Gerald K. Smith John P. Frank

Re: Civil Rule 11 and Bankruptcy Rule 9011

I. Background.

Rule 11 was substantially amended in 1983. Bankruptcy Rule 9011
was then adjusted to accord with Civil Rule 11. Effective December 1, 1993,
Civil Rule 11 was materially altered. "Because Rule 9011, the bankruptcy rule
equivalent to Rule 11, has not yet been amended to parallel the 1993 amended
Rule 11, courts likely will continue to look to pre-1993 Rule 11 cases and cases
under the current rule that address issues that were not affected by the rule
change. See In re International Oriental Rug Ctr., Inc., 1994 Bankr. LEXIS 417
at *12-13 (Bankr. N.D. Ill. 1994); In re Leigh, 1994 Bankr. LEXIS 139 at *22
Bankr. N.D. Ill. 1994) ("older case law on the former version of Rule 11 is still
applicable")." Solovy, et al., Sanctions Under Federal Rule of Civil Procedure 11,
2 (June, 1994). The question now pending is whether Bankruptcy Rule 9011
should be brought into accord with new Civil Rule 11.

II. Support for Change.

There was an outcry against the operation of Rule 11 from many
quarters. The principal group calling for revision was the "Bench-Bar
Committee," some of the members of which were Judge Leon Higginbotham of
the Third Circuit, Judge Patrick Higginbotham of the Fifth Circuit (now
chairman of the Civil Rules Committee), Judge Mary Schroeder of the Ninth
Circuit, Professor George Cochran of the University of Mississippi, Francis Fox
of Boston, then chairman of the American College of Trial Lawyers Procedure
Committee, Hugh Jones, formerly of the New York Court of Appeals and then
chairman of the relevant committee for the bar of the State of New York, Jerold
Solovy and Laura Kaster of Jenner & Block, authors of the principal ongoing
works on Rule 11) and Bill Wagner of Tampa, former president of ATLA, and
various former chairmen of the ABA Litigation Section. This group was joined
by a large number of others representing state bars, national bars and the
academic profession. The general thrust of the criticism was that Rule 11 was
operating in a harsh and unpredictable fashion, that it was severely wanting in
due process, and that it was materially contributing to the rising incivility of the
bar; see the Seventh Circuit Court of Appeals bar report on that general topic.
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The various official committees developed their own Rule 11, which is
by no means of the Bench-Bar proposal. It was supported unanimously by the
Civil Rules Committee and by the Standing Committee, although some Standing
Committee members thought that more drastic revision was needed. It was
forwarded to Congress by the Supreme Court, with Justices Scalia and Thomas
dissenting on this point. In hearings before both the House and Senate
Judiciary Committees, the only opposing witness was the Aetna Insurance
Company.

The House hearings are not at hand, but I have the Senate hearings
of July 28, 1993, when the primary bar concern with the disclosure provisions of
Rule 26(a) of the 1993 Rules of Civil Procedure. In that context, and from the
record of S. Hrg. 103-608 (July 28, 1993) Serial No. J-103-24, I give you this
synopsis. The chairman of the Civil Rules Committee was Judge Sam Pointer,
who said, "The 1983 version of Rule 11 provoked more calls for change than any
other rule in the history of the Federal Rules of Civil Procedure," p. 3. He added
that they had labored hard on this point and that he felt that the amendment
"that has been approved by the Supreme Court strikes a fair and equitable
balance between competing interests. We believe that it will actually reduce the
number of Rule 11 motions brought before courts, but at the very same time
actually increase the utility of Rule 11 in reducing the pursuit of frivolous claims
and defenses . . . ," pp. 3-4. Judge William Schwarzer, head of the Federal
Judicial Center, appeared in support of all of the amendments, including Rule
11, p. 21, though his primary attention went to the disclosure rule. Assistant
Attorney General Frank W. Hunger for the Civil Division expressed "strong
support" for, among other things, Rule 11, p. 29. President J. Michael
McWilliams, President of the American Bar Association, recommended approval
of all of the amendments, which would include Rule 11, except for the disclosure
rule, p. 54. Associate Attorney General Webster Hubbell advised the Committee
that, "With respect to Rule 11, we reaffirm our support for the revised Rule and
urge that it be allowed to go into effect," p. 80. In addition to the appearances,
there were a few letters taking one side or another.

The change was upheld by Congress.
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m. Key Changes.

1. If the relevant conditions existed, sanctions under old 11 were
mandatory. Now they are permissive. The switch from "shall" to "may," when
related to others, has great importance.

2. The erasure of fee shifting as a prime object of Rule 11 is the
most important change in the rule. The rule is now very explicit that sanctions
should be for deterrence only and, though unhappily the Committee left this to
the note rather than the text, it is now express that fee shifting is not to be the
norm and that payment into court is to be the dominant method of enforcing
any sanction. This takes the romance out of the application for many persons
and should greatly reduce the incentive to incivility among lawyers which has
been one of the worst features of the rule. A lawyer will no longer be guilty of a
possible claim of malpractice or disloyalty to his client if he does not apply for
Rule 11 sanctions because in any normal case they are not going to benefit his
client anyway.

The standard is set forth by Justice O'Connor in Cooter & Gell v.
Hartmarx Corp., 496 U.S. 384 (1990), that the prime goal of Rule 11 should be
deterrence, not punishment. It adopted the proposal which had come principally
from the American College of Trial Lawyers that any sanction should ordinarily
be paid into court and not to opposing counsel so as to eliminate the "first you
try your case and then you try the other lawyer" aspects of the 1983 Rule 11.

3. The express requirements of notice, response, and findings
should eliminate the world of casual sanctions. There should be fewer sanctions
when the judge can no longer magisterially toss a thunderbolt but must actually
give a reasoned account of what is being done.

IV. Detail of Changes.

The major changes as shown in chart form are attached.
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V. Appraisal of Changes.

The changes do not go as far as the bulk of the bar which expressed
itself had desired, but the new rule is an improvement. The provisions that
sanctions can be applied for every separate claim, contention or argument rather
than by taking the pleading as a whole may prove burdensome; but the
Committee has limited that atomized approach by directing the court to consider
whether the error "infected the entire pleading." We will have to live to learn
what that means. The earlier rule applied only to writings and this rule is
expanded to cover "later advocating" positions which have become untenable.
This is to say, if in the course of discovery one learns that some earlier
allegation is clearly not true, one cannot, without hazard, press it in an
argument. The possibility that counsel can protect himself by making
allegations "on information and belief' is helpful, but unfortunate in the respect
that a particular form of words must be used.

On the other hand, the conversion of the rule into a "permissive"
sanction; the safe harbor device permitting corrections; the clear requirements of
due process before penalties can be assessed; and above all, the provision that
payments should be made to the court and that the whole rule should operate
for deterrence rather than on a punitive basis, should be helpful.

The plain truth is that for better or for worse the powers that be have
given us this rule. Those who were critics of the old rule, of which this writer
was one of the principals, must now gracefully acquiesce and give the new world
ten years to play itself out.

VI. The 9011 Proposal.

Mr. Resnick's proposed adaptation of Bankruptcy Rule 9011 is
excellent and if the Bankruptcy Conference is inclined to go with the new rule,
this is a good way to do it. It would be well to have a brief note stressing the
deterrence purpose of the rule and the pay into court provision of the federal
note.

JPF:cc
Enclosure
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and to what extent they need disclosure. In any event, an empirical study of this issue
is certainly justified at this time.2'19

VIII. THE PROCEDURES SET FORTH IN THE CODE AND THE
RULES FOR REQUESTING RELIEF ARE UNNECESSARILY
COMPLEX

The purpose of litigation procedure is to focus attention on resolving the parties'
dispute, rather than on the process for resolving it.2 20 As the means for requesting
relief from the court, litigation procedure ought to be simple, straightforward. and
consistent.

There appears to be general agreement that the Federal Rules of Civil Procedure
meet this test. One noted authority has concluded, "[tihe federal rules have
successfully satisfied every test of a good procedural system. The rules are so flexible,
simple, clear, efficient, and successful . 221 Indeed, Federal Rule of Civil Procedure
1 provides that the rules "shall be construed to secure the just, speedy, and inexpensive
determination of every action."222

In bankruptcy the procedural rules have this same lofty goal. The Supreme Court
has stated that the chief purpose of the bankruptcy laws is the "expeditious and
economical administration' of bankruptcy cases.223 The modern statement of this
concept is found in Bankruptcy Rule 1001, which provides: "[t] hese rules shall be
construed to secure the just,speedy, and inexpensive determination of every case and
proceeding."224 Unfortunately, as demonstrated below, it is highly questionable
whether the Federal Rules of Bankruptcy Procedure are as successful.

Any system of procedure must address a number of issues, including:
-What should the request be called?
-Should there be service of the request itself or merely a notice of
the request?
-Who should receive this service?
-Is a written response required?

215See Teresa A. Sullivan et al., The Use of Empircal Data in Fornulating Bankruptcy Policy, 50 LAW &
CONTEMP. PROBS. 195 1987).

2 '5"The federal ries are designed to discourage battles over mere form and to sweep away needless
procedural controversies that either delay a trial on the merits or deny a partyhis day in court because oftechnicaI
deficiencies" 4 CHARLES A. WRIGHT & ARTHUR R. MILLER, FEDERAL PRACTICE AND PROCEDURE: Cm.IL 2d
§ 1029, at 118 (1987 x footnote omitted)- See Surowitz v Hilton Hotels Corp., 383 U.S. 363, 373 (1966).

2 '4 CHARLES A. aVRIGHT & ARTHUR R. MILLER, FEDERAL PRACTICE AND PROCEDURE: CIVIL 2d § 1008, at
46-47(1987).

-22 FED. R. Civ. P 1 See also Foman v. Davis, 371 U.S 178, 181 (1962); General Mill Supply Co. v. S.CA.
Servs., Inc., 697F 2d 70C4, 711 (6th Cir. 1982). See generally Hon.jack B Weinstein, The GhostofProcess Past.
The Fiftieth Anniterscnet of the Federal Rules of Civil Procedure and Ene, 54 BROOKLYN L. REV. 1, 2-3 ( 1988).

2 53Katchen v. Landv. 382 U.S. 323, 328 (1966); Bailey v. Glover, 88 U.S. (21 Wall.) 342,346-47 (187 4); Ex
parte Christy, 44 U.S.,, 3 How.) 292, 312-14, 320-22 (1845).

5 2
1FoD. R. BANKR. P. 1001 See 8 COLLIER, supra note 21, tT 1001.1 to 100 i3.
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-How much time is allowed for such a written response?
-Is a hearing required?
-How much notice time is required for the hearing?
-Is a hearing required if no response is filed?

A simple system would establish the same procedure for each type of request for
relief. A somewhat more complex system would establish a distinct and complete
procedural rule for each distinct type of request.

Unfortunately, the collection of directives and requirements found in the

;l l.Bankrulptcy! Code and the. Bankruptcyy Rules represents neither type of procedural
system. Rather, it is . complex hybrid structure, characterized by the following:

ICer-tairiprovisions apply to allprocedures. For example, Bankruptcy Code § 102(1)
applies throughout the Bankruptcy Code and the Bankruptcy Rules."' It provides
that the phrase "after notice and a hearing" or a similar phrase means after such notice
and an opportunity for a hearing as is appropriate, and authorizes an act (e.g., the entry
of an order) without an actual hearing if there was no timely request for a hearing.226

Similarly, Bankruptcy Rule 9006(d) appears to apply throughout the rules. This rule
requires at least five days' notice before a hearing unless another rule or a court order
provides otherwise.227

Other provisions hate a limited application to a few specified procedures. For
exarnple,.Banktuptcy Rule 9014 is explicitly incorporated into some, but not all. relief-
specific rules. 22 This rule requires only "reasonable notice and opportunity for
hearing," and states that no response is required unless the court orders an answer.229

Likewise, Bankiuptcy Rule 2002 sets forth the service and notice requirements for

certain identified relief-specific requests, as well as the disclosure statement and
l ,. ~l'' confirmation.2 3

i 1l11 l ,Each sPecfic request for relief has its own rule with its own pecuiar arnations of
procedure. One important variable in the Bankruptcy Rules is whether there is an
explicit requirement for a written response and an explicit grant of authority to the
court to resolve the request without a hearing if no objection is filed.231 A second

i [ important variable in the Bankruptcy Rules is the length of time that the parties are
allowed to respond, either in writing or at a hearing, to different requests for relief.

,25See FED R. ANKR. P. 900 1.

.1f111 IJS-C.A. § 102(1) (WVest 1993)
I 'FED. R BANkR. P. 9006(d)
--'See rnfra note 231.
'P

22
.FE R. BANKER. P. 9014.

I3 sED. R. BAN5R. P 2002

. I 3' Such explicit provisions are found in FED R. BANKR P 3020(b), 4001(d), 6004(b), 6007(a). The
Bankruptcy Rules that have no such provisions, or that leave the requirement of a response to the judge's
discretion, include FED R. BANKR. P. 1007(c), 2004(a), 3012, 3013, 4001(a), 4001(b), 4001(c), 6006,6007(b),
9019(a). See generally FED. R. B.A\KR. P 9014, discussed supra note 228.
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The Bankruptcy Rules set forth the following time periods:22
Five days - Rules 6004(b) and 9006(d)
Fifteen days - Rules 4001(b), (c), and (d), and 6007(a)
Twentv days - Rule 2002(a)
Twenty five days - Rules 2002(b) and 3017(a)
Thirty days - Rule 3007

Rules 9013 and 9014 do not state any specific time.
The result is a system of procedure with several significant problems:
(1) Reference to more than one relief-specific provision may be necessary to d:.eter-mine the proper procedure. For example, for the procedure applicable to a motion forrelief from the stay, reference must be made to both Bankruptcy Code § 362(e) andBankruptcy Rule 4001(a). Similarly, the procedures applicable to a motion forauthorization to use cash collateral are found in both Bankruptcy Code § 363(c)(3)and Bankruptcy Rule 4001(b). The procedure upon the filing of a disclosurestatement is set forth in Bankruptcy Rule 2002(b) and then is restated in BankruptcyRule 3017(a), without any apparent need or purpose. For the procedure for planconfirmation after approval of the disclosure statement, reference must be made toboth Bankruptcv Rule 2002(b) and Bankruptcy Rule 3021 (b)(2).

(2) The answers in the general rules and in the relief-specific rules may conflict.Regarding the disclosure statement, Bankruptcy Rule 3017(a) states, the court shallhold a hearing. This apparently conflicts with § 102(1) of the Bankruptcy Code.233Bankruptcy Rule 3020(b)(2) currently also has language appearing to require ahearing.234
(3) Too often no answer can be found. Several Bankruptcy Rules provide littleor no direction regarding such matters as service, notice, objections, or a hearing.i35(4) One issue is just plain silly. The issue of what to call the request-anadversary proceeding complaint, a motion, an application, a request, or an objection-is technically alive and well under the Bankruptcy Rules. Bankruptcy Rule 7001identifies the specific requests for relief that must be filed as "adversary proceediiacs."The term "application" is used in Bankruptcy Rules 2007(b), 2014(a) and 2016(a).Other requests for relief are simply called "motions," as, for example, in BankruptcyRule 9014. The distinction between a motion and 'an application is suggested inBankruptcy Rule 9013, which states: `[a] request for an order, except when an

2[2However, the determination of the applicable time periods cannot be made by reference to these rulesalone, because under FED. R. BANKR. P. 9006(f ), an additional three days is added upon service by mail....The efficacv of this requirement is therefore disputed. See imfra, note 242 and accompanying text: 5COLLIER. supra note 21.¶1 1125.03 [4], at 1125-32 to 34.23"The 1993 amendments to Bankruptcy Rules 6006 and 6007, effective August 1, 1993,deleted theexplicitrequirement of a hearing. Thus, m the absence of a request for a hearing, none is now required. PROPOSED FED.R. BANKR. P. 6006. 6007 advisory committee's notes.
2"See, e.g. FED. R. BANKR. P 1007(c), 2004(a), 2007(a), 2007(b), 2014(a), 2016(a), 3012, 3013.
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application is authorized by these rules, shall be by written motion. unless made
during a hearing."236 Although this suggests that the difference between an applica-
tion and a motion was intentional and not accidental, it is not clear what that intent
was. As a result, applications are often called motions, and vice versa. and the intended
distinction is simply lost."'

Therefore' it is fair to conclude that the procedural requirements in bank-
ruptcy are coimplex, confusing, and incomplete.'Is It is simply not possible to discern
any rational basis for all of this. One commentator stated the problem more
diplomatically:

Conceptual precision is not a necessary requirement of a ftinc-
tioning legal system; it may not even be desirable. But the exami-
nation of imprecision may be instructive. It may help us to better
cope with the realities of the legal system we have to live with. And
it may help identify issues on which the system has failed or refused
to commit itself. It may also help us identify an agenda of unfinished
business.25 9

The complexity of these provisions leads to delay and expense in three distinct
ways. First, it can take attorneys, court personnel, and judges significant time and
effort just to determine the proper procedures for each of the numerous types of
requests for relief.240 Second, significant litigation can result when it is alleged that

2 36FED R. BANKR. P 9013.
3 7Theconfusion regarding nomenclature extends even to the most authoritative levels. One court of appeals

recently stated that when a trustee's proposal to settle a dispute is uncontested, an 'administrative proceeding"
is warranted. Kowal v. Malkemus (In re Thompson), 965 F.2d 1136,1140 n.5 (ist Cir. 1992). It is not clear what
an 'administrative proceeding" is. and in any event there is no basis for this characterzation in the rules.

According to ope court, an administrative claim for postpetition taxes is made in a -request for payment"
rather than in a proof of claim. In re Mansfield Tire & Rubber Co., 73 BR. 735 (Bankr. N.D. Ohio 1987).

See generally HON. WILLIAM L. NORTON, JR. & WILLIAM L. NORTON, III, NORTON QUIce REFERENCE

PAMPHLET, BANKRI4PTCY CODE AND RLL£s 207-9 (1993),John D. Ayer, The Formns of Action in Bankruptcy
Practice AnExpositionand a Cintquc, i985 ANN. SURV. BANKR. L.307, Hon. William L. Norron.Jr ,Bankruptcy
Ter mnology and Proceedigs Procedure, i984 ANN. SURV. B.ANKR. .1

2"See HON. WILLIAM L. NORTON. JR. & WILLIAM L NORTON, III, NORTON QUICK RxEsREsoCE PAMPHLET,

BANKRI;PTcY CODE AND RULES 207-9 (1993); DOLGLAs G. BAIRD, THE ELEMENTS OF BASNKRLPTCY 17 (1992);
Ronald M. Martin & Terence Fagan. A Guide to Bankruptcy Procedure Under the _Newo Rules. 89 COM. LJ. 17
(1984) ("The purpose ofthis article is . .to help guide the practitioner through the maze of litigation and appeals
embodied in the new rules.").

"John D Ayer, The Forns of Action in Bankrtptcy Practice: An Exposition and a Cntique, 1985 ANN.
SURV. B.ANKR. L. 3q7, 336-37 (footnotes omitted).

"'In an effort to address the difficulties described in this part, most bankruptcy courts have promulgated
local rules, as permitted by FED R. B.NKR. P. 9029. While such local rules may be effective in provldig guidance
on procedural matters in any given district, they also substantially undermine the important goal of national
uniformity in bankeuptcy procedure. Peter J Antoszyk & William E. Connors, An Oveniew of Local Rule'
making in Bankruptcy Court, AM\i. B.AKR. INST J., May 1993, at 31. That problem has in urn led to an effort
to create a Model Uniform Local Barkrtupcy Rule. See Hon.JamesJ. Barta,A Model Uniform Local Bankruptcy
Rule, AM. BANKR. IFoST. J., Feb. 1993. at 14.
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there was insufficient compliance with the proper process. 241 Sometimes, the result
of that litigation is that the process must be abandoned or started over. Third. and
perhaps most significantly, many bankruptcy judges conduct hear-ings on most or all
requests for relief despite the explicit language of Bankruptcy Code § 102(1) and
certain specific Bankruptcy Rules, because the rules make continuing references to
hearings.

The solution to this problem is painful but clear. The Bankruptcy Rules need a
thorough review and revision for the purpose of clarification and simplification. In this
process, the initial question must be whether to establish a structure in which each
type of request for relief has its own procedural rule or a structure in which there is
one rule of procedure uniformly applicable to all requests. Focusing on one structure
or the other is absolutely necessary in order to eliminate the substantial problems
created by the present hybrid structure. Then, care must be taken to assure that each
ofthe procedural questions faced when any given request is filed is actually addressed
in the rules. Finally, to promote the best use of scarce judicial resources, the rules
should establish an explicit and uniform procedure which requires a written response
to any request for relief, and which then authorizes the judge to enter an order
resolving any request for relief to which no written objection is filed.242

The effort suggested here is of great magnitude, but it is also of great
importance. Clarifying and simplifying the Federal Rules of Bankruptcy Procedure
holds great potential for significantly reducing delay and expense in chapter 11
bankruptcy cases.

CONCLUSION

The causes of delay and expense in chapter 11 bankruptcy cases are numerous.
The statutory causes are significant. Presently, the parties in interest bear an
unnecessary burden of expense and delay due to such problems as issues left open i
the Bankruptcy Code, duplicate litigation, unnecessary requirements, lack of case
management, and awkward and complex jurisdiction and procedure. Each of these
problems can and should be addressed. The result would be a substantial benefit to
all concerned.

This article has focused on the problems with the present system, and has briefly
discussed certain solutions to those problems. It may well be that the problem of
expense and delay in chapter 11 cases can also be addressed by creating an alternative

241
See, e.g., Wedgewood Inv. Fund, Ltd. v. Wedgewood Realty Group (In re Wedgewood Realty Group,

Ltd.), 878 F 2d 693 (3d Cir. 1989); Grundy Nat'l Bank v. Looney (In re Looney), 823 F.2d 788 (4th Cir.) cert.
denied, 484 U.S. 977 (1987); River Hills Assocs., Ltd. v. River Hills Apartments Fund (In re River Hills
Apartments Fund), 813 F.2d 702 (5th Cir. 1987); Mutual Benefit Life Ins. Co. v. Stanley Station Assoc.. L.P.
(In re Mutual Benefit Life Ins Co. in Rehabilitation), 140 B.R. 806 (D. Kan 1992).242See, e.g, E.D. MicHi. BANKR: R. 2 08
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structure for reorganization. Indeed, the current proposal in the Bankruptcy Amend-
ments Act of 1993 for a new chapter 10 is such a structure.243

In any event, the case for establishing a bankruptcy review commission is clear,
and its agenda is substantial.

24 iBankruptcv Amendments Act of 1993. S. 540, 103d Cong, 1st Sess. § 201 If enacted, chapter 10w wo_:_.

be tred as a three year expqnrment in eightdistricts. Businesses vith a maximum total debt of $2.5 million wc :_
be eligible. A plan would have to be filed within 90 days of the petition. and the confirmation hearing mus- -e

cohnjudded within 45 days of the filing The plan would pay unsecured creditors from future disposable mIcoe.

aind is confirmable under standards very similar to those applicable in chapter 13 cases.
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AMERICAN BAR ASSOCIATION
SECTION OF BUSINESS LAW

REPORT TO THE HOUSE OF DELEGATES

RECOMMENDATION

BE IT RESOLVED, that the American Bar Association supports
the enactment of legislation that would amend Title 11 of the
United States Code as follows:

1. 'Amend 11 U.S.C. § 327(a) to read as follows:*

"(a) Except as otherwise provided in
this section, the trustee or debtor in
possession, with the court's approval, may
employ one or more attorneys, accountants,
appraisers, auctioneers, or other
professional persons [that do not hold or
represent an interest adverse to the estate,
and that are disinterested persons,] to
represent or assist in carrying out the
trustee's or debtor in possession's duties
under this title[.], if such professional
person does not hold or represent an
interest materially adverse to the estate
and, in thecase of an attorney, if such
attorney's emplovment does not viQlat_

* Words and punctuation added to current text
are underlined. Words and punctuation in
brackets appear in current text and are
deleted in proposed text.



nonbankruptcy standards of professional
responsibility generally aDolicable in the
district where the case is pending. An
attorney employed by the trustee must also
be disinterested."

2. Amend 11 U.S.C. § 1107 by deleting the (a) from
subsection (a) and deleting subsection (b) in its
entirety. '[The deleted § 1107(b)'currently reads "(b)
Notwithstanding section 327(a) of -this title, a person
is not disqualified for employment under section 327
of this title by a debtor in possession solely because
of such person's employment by or representation of
the debtor before the commencement of the case."]

BE IT FURTHER RESOLVED, that the American Bar Association
supports and recommends that the Advisory Committee on
Bankruptcy Rules propose amendments to Bankruptcy Rules 2014
and 2016 (and the addition of an attorney declaration form to
the Official Bankruptcy Forms), which provide for more detailed
disclosure of potentially conflicting interests and similar
information, and which provide that if such data has been filed
in good faith a subsequent termination of the attorney's
employment will not disqualify that attorney from receiving
compensation under applicable standards. The text of the
proposed additions: Rule 2014(c), (d), (e) and (f), Rule
2016(c), and the Attorney Declaration Form, is appended to the
Report.
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EXECUTIVE SUMMARY

Summary of the Recommendation.

A. The resolution proposes a change in the Bankruptcy
Code to distinguish between counsel engaged to represent
the trustee in a bankruptcy case and counsel engaged to
represent the debtor in possession. [In most instances,
the Bankruptcy Code uses the term "trustee" to mean both a
trustee in the traditional sense-and the debtor in
possession, unless the context makes clear that a different
reading is required.] The proposed text would make clear
that a counsel for a trustee (which trustee must himself be
a "disinterested person" as defined in Bankruptcy Code
§ 101(13)) must likewise be a "disinterested person", while
the attorney for a debtor in possession (who is clearly not
required to be a 'disinterested person") is likewise not
required to be a "disinterested person".

A principal purpose is to allow attorneys who have
previously represented the debtor to continue to represent
that debtor, and to make clear that the obligation of
loyalty and similar obligations of that attorney are
primarily to the debtor. Several bankruptcy judges and a
small segment of the Bankruptcy Bar believe that a new
attorney for the debtor is or should be required whenever a
bankruptcy petition is filed, and some judges have even
suggested that the primary loyalty of that debtor should be
to the "estate" (or even to the court), rather than to the
"debtor".

B. The second part of the resolution would add disclosure
requirements to the relatively limited disclosures required
currently by Bankruptcy Rule 2014 [which deals with
applications for employment of professionals], would add an
Attorney Declaration Form as an Official Bankruptcy Form to
serve as a sort of check-list setting forth the types of
disclosure that are or may be of significance to the court
in determining whether to appoint counsel, and sets forth
an addition to Bankruptcy Rule 2016 [which deals with
compensation for services rendered and reimbursement of
expenses] to provide that if an attorney who has made a
good faith disclosure of the required information
subsequently has his employment terminated, that the
subsequent termination does not mandate a disqualification
from receiving compensation or reimbursement of expenses.



There have been instances where attorneys have been
appointed by Bankruptcy courts and have served as counsel
to the debtor in possession for extended periods of time,
and, upon reexamination perhaps a year or two later, the
Bankruptcy Court had determined that such attorney was not
a "disinterested person" and that the attorney's requested
fees would therefore be denied. In certain instances the
loss of fees ran into six figures, and the lack of
"disinterestedness" was known to all parties and would have
{been knownto theBankruptcyJudge if the Bankruptcy Judge
had read or focused upon the attorney's application to be
engaged. The proposal is designed to avoid or minimize the
problem in the future.

2. Summary of the Supporting Reoort.

The purpose of the Bankruptcy Code modifications would be
to assure that an attorney with historic ties to a debtor
is not automatically disqualified as bankruptcy counsel for
that debtor. The proposal for changes in the Bankruptcy
Rules and Forms is to facilitate full disclosure of
connections between proposed debtor's counsel and the
debtor, and to provide that attorneys not be disqualified
from receiving compensation if such connections were
adequately disclosed.

The report traces the history of the "disinterested"
requirement, noting that the requirement seems to have been
applied to the attorney for a debtor in possession by a
"glitch," to wit: that the Bankruptcy Code adopted the
format of utilizing the term "trustee" to mean both a
classic court-appointed "trustee," as well as the debtor in
possession (i.e., a debtor where no trustee has been
appointed).

The report then goes on to show that the ABA Model Rules of
Professional Conduct emphasize, perhaps more than did the
prior Model Code, that an attorney's obligation is to abide
by the client's decisions and generally to follow
instructions given by the client or its designated
officers, obligations which are inconsistent with the
dissenting position that the duty of an attorney for a
debtor in possession may run primarily to the bankruptcy
estate or some other abstraction. A dissenting view from a
bankruptcy judge is that it is useful to have new counsel
who is a bankruptcy specialist and who is divorced from any
loyalty to past management or business.

-2-



REPORT

The proposed Bankruptcy Code Amendments are designed to
assure that an attorney with historic ties to a debtor is not
automatically disqualified as bankruptcy counsel for that
debtor. Certain bankruptcy judges have suggested that the
attorney for a debtor in possession should have considerable
independence from the management of that debtor, and some
decisions have denied compensation because the attorney was not
a person "disinterested" in the client. That result is
inconsistent with provisions of the Model Rules of Professional
Conduct whichrequire a.,lawyer. to abide by the client's
decisions, and, in the corporate context, which hold that the
lawyer represents the entity under instructions issued by its
officers and board of directors, unless they seek to violate
legal obligations. The attorney is not to be "disinterested" in
the client; he must be guided by the client's objectives.

The recommendations suggest a modest change to bring
the Bankruptcy Code into line with what is believed to have been
the drafter's intention. The proposed rule changes and the new
bankruptcy form would expand disclosure requirements to present
potential conflicts and similar issues to the bankruptcy judge
approving the appointment of counsel at the time the application
for approval is presented, and provides that if the engagement
of that attorney is subsequently terminated, material fairly
disclosed to the court should not be a basis for withholding
compensation.

A major change in reorganization practice brought about
by the Bankruptcy Reform Act of 1978 was to continue existing
management, or allow the debtor to continue in possession, in
Chapter 11 reorganization cases, absent a showing of
incompetence, fraud or the like.1 Under the prior Bankruptcy
Act, an independent trustee was required in neatly all Chapter X
reorganization cases (one of several predecessor reorganization
procedures), since an independent trustee had to be appointed if
the indebtedness was $250,000 or more.2 The trustee in a
Chapter X case had to be independent or disinterested. Under
Bankruptcy Act § 158 a person was not disinterested if:

* Although the Report is submitted by the Chair of
the Business Bankruptcy Committee, its scholarship is the work
of Gerald K. Smith, Phoenix, Arizona, Chair of the Subcommittee
on Professional Ethics in Bankruptcy Cases.

1 Bankruptcy Code § 1103.

2 Bankruptcy Act § 156.



(1) he is a creditor or stockholder
of the debtor; or

(2) he is or was an underwriter of
any of the outstanding securities of the
debtor or within five years prior to the
date of the filing of the petition was the
underwriter of any securities of the debtor;
or

(3) he is, or was within two years
prior to the date of the filing of the
petition, a director, officer, or employee
of the debtor or any such underwriter, or an
attorney for-the debtor or such underwriter;
or

(4) it appears that he has, by
reason of any other direct or indirect
relationship to, connection with, or
interest in the debtor or such underwriter,
or for any reason an interest materially
adverse to the interests of any class of
creditors or stockholders.

The disinterested trustee could only employ a disinterested
attorney.3 However, neither the Bankruptcy Act nor the
Bankruptcy Rules required that counsel for the debtor, in those
cases where the debtor was left in possession, had to be
disinterested. Additionally, neither Chapter XI nor the
Chapter XI Rules (Chapter was another of the several predecessor
reorganization procedures), required that counsel for the debtor
in possession had to be disinterested. The Chapter XI Rules
provided that the Bankruptcy Rules controlled as to the
employment of attorneys for a debtor in possession in Chapter XI
cases.4 The Bankruptcy Rules did not require that counsel be
disinterested, but only precluded appointment if counsel
represented an interest adverse to the estate "in the matters
upon which he is to be engaged .... "5 Thus, when a debtor was
continued in possession either in Chapter-XI or Chapter X,
counsel for the debtor did not have to be disinterested.

3 Bankruptcy Act § 157; there was an exception in
that an attorney could be employed for a specific purpose.

4 Chapter XI Rule 11-22.

5 Bankruptcy Rule 215(a). This Rule allowed
employment of an attorney who had been employed by the bankrupt,
if in the best interest of the estate. An attorney was not
disqualified as a result of employment by a general creditor in
the case.

-2-



The draftsmen of the Chandler Act Amendments used a

drafting convention in Chapters X and XI. Rather than providing

separate rules for trustee and debtor in possession, Chapters X

and XI provided that the debtor in possession was given the

powers of a trustee.6 In Chapter X the debtor in possession

was "vested with all the rights, ... subject to all the duties,

and exerciserd) all the powers of a trustee ... "7 Chapter XI

provided that the debtor in possession had the title and could

"exercise all the powers of a trustee ... *a

The significant change in law and practice that came

about in 1978 with the enactment of the present Bankruptcy Code

was"that'exiisting management, continued in most.cases. Debtor in

possession became a defined term under Chapter 11, but still

signified the absence of an independent trustee.9 The

Commission on the Bankruptcy Laws of the United Statesl
1 had

68 Collier on Bankruptcy, If 6.32, at 928-30(14th ed.

1974)-

7 Bankruptcy Act § 188: "A debtor continued in

possession of its property shall have all the title, be vested

with all the rights, be subject to all the duties, and exercise

all the powers of a trustee appointed under this chapter,

subject, however, at all times to the control of the judge and

to such limitations, restrictions, terms and conditions as the

judge may from time to time prescribe."

88 Collier on Bankruptcy, supra note 7. Bankruptcy

Act § 342 provided: "Where no receiver or trustee is appointed,

the debtor shall continue in possession of his property and

shall have all the title and exercise all the powers of a

trustee appointed under this Act, subject, however, at all times

to the control of the court and to such limitations,
restrictions, terms, and conditions as the court may from time

to time prescribe."

9 Bankruptcy Code S 1101(1) provides: "'debtor in

possession' means debtor except when a person that has qualified

under § 322 of this Title is serving as trustee in the case.'

10 Report of the Commission on the Bankruptcy Laws of

the United States, 93rd Cong., 1st Sess., H.Doc. No. 93-137,

Part II, § 7-109, p. 209 (1973) (hereafter "Commission Report"):

"An attorney or accountant employed by a trustee shall be

disinterested unless the administrator, when it is in the best

interest of the estate, authorizes the employment for a special

purpose of an attorney or an accountant who has been employed by

the debtor but who represents or holds no interest adverse to

the debtor or the estate in the matters on which he is engaged."

-3-



recommended that the use of an independent trustee be

discretionary; if a trustee were appointed, however, both the

trustee and counsel for the trustee had to be disinterested.

The Commission did not recommend any change if the debtor

continued in possession; in that event counsel need not be

disinterested. The Commission also recommended that the 'debtor

shall have all the rights and exercise all the powers of the

trustee" until a trustee is appointed.
11 Thus, existing

practice as to counsel for the debtor in possession was to

continue.12 Thus, while the Commission recommended changes in

reorganization practice it did not require that counsel for a

debtor in possession be disinterested. That appeared to

contItnue trobe so, even though significant changes occurred in

what eventually became the Bankruptcy Code.
13 The

Commission's proposed section regulating the employment of

counsel in reorganizations was later consolidated in the

Bankruptcy Reform Act of 1978 with provisions regulating

employment of professional persons in Chapter Three, a general

chapter dealing with case administration, which was applicable

to all cases, both reorganization and liquidation.
14

Section 327 required that counsel for the trustee be

disinterested, in both liquidation and reorganization cases, but

it did not expressly so provide as to the debtor in

possession. 1 5

11 Commission Report S 7-201(b), at 234.

12 In cases other than reorganization cases, the

Commission recommended a continuance of the Bankruptcy Act and

Bankruptcy Rule procedures as far as the employment of counsel

for the trustee, that is, the attorney could not have an

interest adverse to that of the estate in the matters on which

he is to be engaged, but previous employment by a creditor was

not necessarily disqualifying. Commission Report S 4-309(c).

13 The Bankruptcy Reform Act of 1978, Pub. L. No.

95-598.

14 11 U.S.C. § 327.

15 Bankruptcy Code § 327(a): "Except as otherwise

provided in this section, the truslee with the court's

approval, may employ one or more attorneys, accountants,

(Footnote continued on next page.)
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Nowhere in the Code or the legislative history is it

provided that counsel for a debtor in possession must be

disinterested.16 But somewhere along the way a drafting

problem arose. The Senate staff added to the section dealing

with the rights, powers and duties of a debtor in possession a

provision, innocuous in and of itself, which provided that

"ntotwithstanding section 327(a) of this title, a person is not

disqualified for employment under section 327 of this title 
by a

debtor in possession solely because of such person's employment

by or representation of the debtor before the commencement 
of

the case.

In the final debates on the legislation, the Senate

staff prevailed as to the new provision and there was also

inserted "a technical amendment contained in the Senate

amendment indicating that an attorney for the debtor in

possession is not disqualified for compensation for services 
and

reimbursement of expenses simply because of prior representation

of the debtor."18 This was accomplished by inserting a cross

reference in § 328(c) to § 1107(b).19 The Joint Legislative

(Footnote continued from previous page.)
appraisers, auctioneers, or other professional persons, that do

not hold or represent an interest adverse to the estate, 
and

that are disinterested persons, to represent or *assist the

trustee in carrying out the trustee's duties under this 
title."

(Emphasis added) This section is applicable to all cases. 11

U.S.C. §'103(a).

16 See H.R. Report No. 95-595,95th Cong. 1st Sess.

(1977) and S. Report No. 95-989, 95th Cong. 2nd Sess. (1978).

17 S.2266, 95th Cong. 2d Sess. § 1107(b), p. 516

(1978). The House Bill did not contain § 1107(b). H.R. 8200,

95th Cong. 1st Sess. 5 1107, p. 492 (1977).

18 Joint Legislative Statement, 124 Cong. Rec.

S17,408 (daily ed. October 6, 1978).

19 Except as provided in Section 327(c), 327(e) or

1107(b) of this title, the Court may deny allowances

compensation for the services and reimbursement of expenses 
of a

professional person employed under § 327 or 1103 of this title
if, at any time during such professional person's employment

under § 327 or 1103 of this title, such professional person is
not a disinterested person, or represents or holds an interest

adverse to the interest of the estate with respect to the matter

on which such professional person is employed." (Emphasis added).
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Statement did not state or even imply that counsel for the

debtor in possession must be disinterested. Nor did the Joint

Legislative Statement discuss the reason for the inclusion 
from

the Senate Bill of what became § 1107(b), which provided that a

person was not disqualified to represent a debtor in possession

"solely because of such person's employment, by or

representation of the debtor before the commencement of the

case."20

Until the inclusion of the provision from the Senate

Bill, there was no possible inference that counsel for the

debtor in possession must be disinterested. It can be inferred,

however, from § 1107(b) that Congress intended to bring the

employment of counsel ̀ for the debtor in possession under 
§ 327.

Nonetheless, in light of the prior practice, a more plausible

interpretation is that the amendments were intended to negate

the possibility that prefiling counsel for the debtor 
might be

considered to have a materially adverse interest and 
thus be

disqualified from acting as counsel for the debtor in

possession. But as a result of the draftsmen carving out one

exception, it can be inferred that the disinterestedness

requirement otherwise applies. But such interpretation ignores

the status of the law prior to October 1, 1979, the effective

date of the Bankruptcy Code, and the absence of any express

statutory provision overruling the prior law. There is also a

'lack of any' legiislative history suggesting a disinterestedness

requirement for counsel for the debtor in possession. 
Surely

such a dramatic change would not have been done in such a

delicate way. It would have been controversial and widely

discussed. A canon of construction often invoked by the Supreme

Court of the United States is that the rules that were

established under the Bankruptcy Act continue unless explicitly

repealed or modified.
21 That is not the situation as to

§ 1107(b). Even the legislative history is silent.

Nonetheless, the Bankruptcy Bench assumes that counsel for a

debtor in possession must be disinterested.

The result has been a substantial restriction on the

right to choose counsel. The effect has been to cause attorneys

with historic ties to a debtor to be automatically disqualified

(in some jurisdictions) as bankruptcy counsel for that debtor.

20 Joint Legislative Statement, supra note 20, at

S17,419: "The House amendment adopts Section 1107(b) of the

Senate amendment which clarifies a point not covered 
by the

House bill.'

21 Kelly v. Robinson. 107 S.Ct. 353,359-60(1986);

Midlantic Nat'l Bank v. New Jersey Dept. of Environmental

Protection, 474 U.S. 494,501(1986).
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The Committee believes that traditional legal ethics, as well as

the Constitution, emphasize the right of a person to select

counsel and the correlative lawyer's obligation to respond to

the lawful desires of the client. A number of bankruptcy courts

have utilized the Bankruptcy Code "disinterestedness" standard

to impose a different set of duties upon the lawyer ironically,

not upon the debtor itself -- and often to punish the debtor's

counsel who were perceived as acting too vigorously for the

debtor, rather than "for the estate."

While "disinterestedness" is an appropriate standard

when dealing with the "trustee" -- a person who himself must be

"disinterested" -- its use in respect of counsel for the debtor

has resulted in the disqualification of debtor's counsel in a

number of cases. Most bankruptcy judges effectively ignored the

"disinterestedness" provision when dealing with prebankruptcy

counsel for the debtor. Generally speaking, a disclosure to the

Court at the time of engagement that a prebankruptcy fee

remained unpaid -- thus rendering the law firm a creditor of the

debtor -- or that the law firm represented shareholders or

corporations affiliated with the debtor, was not automatically

disqualifying. Obviously, if a party in interest presented

reasons for disqualification such considerations came before the

bankruptcy judge for evaluation and decision.

During recent years, however, several courts have

determined that "a violation of the disinterestedness rule"

required disqualification of the debtor's counsel. In some

cases, the court did not make that disqualification
determination until long after the law firm had been appointed

by the same court and had put thousands of dollars of time and

costs into the case. In some instances, the courts have

determined that the initial appointment was void ab initio, 
and

no fee was allowable for the services.

As a matter of principle, the Ethics Task Force, The

-Business Bankruptcy Committee and The Business Law Section

believe that the applicable professional ethics standards, and

indeed the Constitutional mandate respecting selection of

counsel, impels revision of the 'disinterestedness" requirement

as applied to counsel for the debtor. Further, fairness

dictates that if full disclosure of a potential "conflict" is

made to a court (and, of course, to the client) at the time of

appointment, that the attorney not be punished later for acting

in the appointed capacity.

The difficulty with the disinterestedness standard

being applied to counsel for the debtor in possession is not

that it is silly but that it causes substantial problems. 
It

does not fill the vacuum left by the abandonment of an

independent trustee and the idea that it might is misleading.
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The disinterestedness standard often disqualifies 
counsel most

knowledgeable and best equipped to handle the reorganization.

It does this by focusing on historical identity with 
the debtor,

which should not be disqualifying in and of itself. The

relevant test should be whether any of the historical

connections with the debtor creates a materially adverse

interest. The fact that the lawyer or a partner of the lawyer

may be a creditor, stockholder, director or officer should not

be the end of the inquiry; the issue is whether it creates a

problem. Whether the debtor is represented by the historical

lawyer or a new lawyer, the lawyer must still take 
direction

from those in control, and is therefore not disinterested.

The obligation of counsel for the non-disinterested

debtor in possession to follow the direction of his 
own client,

ahead of the interests of others, is underscored by 
the ABA

Model Rules of Professional Conduct. Model Rules 1.2(a) and

1.4(b), for example, require a lawyer to abide by the client's

decisions concerning the objectives of representation, 
and

explain a matter to the extent reasonably necessary 
to permit

the client to make informed decisions about the representation.

There was no counterpart to these rules in the 1969 Code of

Professional Responsibility.

ABA Model Rule 1.13, again with no counterpart in the

Model Code, provides that a lawyer represents an entity 
through

its duly authorized constituents. The lawyer is to follow their

instructions, unless they seek to violate a legal obligation 
to

the organization or violate a law imputed to the organization

which results in substantial injury to the organization 
-- not

to others. Even then, the lawyer may not simply follow the

dictates of others or his own beliefs as to the best interests

of all. If he cannot persuade the highest authority in the

organization to comply with the organization's clear 
legal

duties, and he believes the violation will substantially injure

the organization, his only option is to resign. Model

Rule 1.13(c). The notion that the debtor in possession's

attorney must be disinterested, so that he can act in the best

interest of the estate and all its constituents and report on a

disinterested basis to the judge, is contrary to fundamental

precepts of the Model Rules.

The second resolution seeks an amendment to the present

Bankruptcy Rules, which are inadequate. No guidance is given as

to the nature of the required disclosures or the test 
to be

applied. Counsel are disqualified and required to forfeit fees

earned in representing debtors in possession, because 
they were

unaware of the caselaw that has developed on disinterestedness

and the scope of disclosure involved in evaluating

disinterestedness. The test may be beyond the scope of the
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rules, but the disclosures are not, and the Ethics Committee has

developed some helpful suggestions for the Advisory Committee 
on

the Rules of Bankruptcy Procedure. The second resolution

recommends adoption of the suggestions.

The source of the difficulty, however, is the ambiguity

of the Code and the decisions of the courts requiring that

counsel for the debtor postpetition be disinterested.

Recognizing the illogic of this requirement, as well as its

mischief, the Business Law Section has recommended the first

resolution, that the Code be amended to provide that counsel for

the debtor in possession need not be disinterested, but 
must not

hold or represent> an interest- materially adverse to the 
estate,

and the employment must not violate standards of professional

responsibility. This change is a return to the rule, concurred

in by Chairman Douglas, in the final version of Chapter X, and

is what was intended by the draftsmen of the Bankruptcy 
Reform

Act of 1978.

One member of the Business Bankruptcy Committee,

Bankruptcy Judge Samuel L. Bufford of the Central District of

California, dissented from the report and recommendations.

Judge Bufford believes that Congress intended to provide 
that a

new counsel is required to represent a debtor in bankruptcy

proceedings. He argues -that since the old management of a

debtor in bankruptcy must understand that certain fiduciary

duties are required of that management in Chapter 11, a new

counsel can better serve to effect that goal.

Judge Bufford further argues that bankruptcy law is

sufficiently complex so that only a specialist should advise 
a

Chapter 11 corporate debtor, and that the debtor needs guidance

from counsel who has no commitment to the pre-bankruptcy debtor

or to the "business as usual" prior to the filing of the

bankruptcy case.

The Business Bankruptcy Committee and the Section on

Business Law were cognizant and respectful of Judge Bufford's

position. The Committee overwhelmingly disagreed with his

position, and the Section on Business Law unanimously supported

the Committee's recommendations.

We ctfull e ed,

Nathan B. Fein tein
Chair, Business Bankruptcy
Committee

Section of Business Law

August 1991
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PROPOSED AMENDMENT TO BANKRUPTCY RtULE2014

(c) Attorney Declaration. The attorney declaration

required by subsection (a) of this rule shall disclose

all connections of the attorney or his firm with the

debtor, creditors, or any other parties in interest,

whether or not such connections would constitute a basis

for disqualification, including whether the lattorney, the

attorney's firm or any other attorney in the firm:

1. represented the debtor within one year of

the petition filing, including a description of the

services, and dates performed and paid;

2. is a creditor of the debtor, including by

reason of unpaid fees-for prepetition services, and the

amount, security held, and other particulars of any such

claim;

3. holds any direct or indirect equity

interest in the debtor, including itock, stock warrants,

a partnership interest in a debtor partnership or right

to acquire such an interest; -

4. is or has served as an officer, director or

employee of the debtor within two years before the

petition filing;

5. is in control of the debtor or is a

relative of a general partner, director, officer or

person in control of the debtor;

AWWO1900



6. is a general or limited partner of a

partnership in which the debtor is also a general or

limited partner;

7. is or has served as an officer, director,

or employee of a financial advisor which has been engaged

by the debtor in connection with the offer, sale, or

,issuance of.. a.,security,-.of the.debtor within two years

before the filing of the petition;

8. has represented a financial advisor of the

debtor in connection with the offer, sale, or issuance of

a security of the debtor within three years before the

filing of the petition;

9. presently represents a creditor, holder of

5 percent or more of any equity securities of a debtor

having 300 or more equity security holders, equity

security holder of any other debtor, general partner,

lessor, lessee, party to an executory contract of the

debtor, or person otherwise adverse or potentially

adverse to the debtor or the estate, on any matter

whether such representation is related or unrelated to

the debtor or the estate, describing or attaching any

waivers of conflicts obtained from such clients;

10. previously represented a creditor, holder

of 5 percent or more of any equity securities of a debtor

having 300 or more equity security holders, equity

security holder of any other debtor, general partner,

2
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lessor, lessee, party to an executory contract, or person

who is otherwise adverse or potentially adverse to 
the

debtor or the estate, on any matter substantially related

to the bankruptcy case, describing or attaching any

waivers of conflicts obtained from such former clients;

11. represents an affiliate or insider of the

debtor, describing the affiliate's or insider's

relationship with the debtor, including intercompany

claims, asset transfers, overlapping creditors, creditor

guaranties and subordination agreements, jointly-owned

assets, shared officers, directors or owners;

12. has been paid fees prepetition or holds a

security interest, guarantee or other assurance 
of

compensation for services performed and to be performed

in the case, with an explanation of the source, amount,

and terms of any such arrangement;

13. has any agreement or understanding with

anyone else for sharing compensation for services

rendered in or in connection with the case, describing

the particulars of any arrangement other than those

within the attorney's own firm;

14. has any other connection with the debtor,

creditors, United States Trustee or any employee 
of that

office, or any other parties in interest; and

15. has any other interest, direct or indirect,

which may be affected by the proposed representation.

3
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(d) Initial Employment. The court shall evaluate

the disclosures pursuant to subsection (c), which may or

may not be indicia of disqualification. It may approve

employment of counsel for a debtor in possession or

trustee on an interim basis, without notice and a

hearing.

(e) Continued Employment. The court may authorize

continued employment by counsel for a debtor in

possession or trustee after notice and a hearing. The

attorney shall serve on the committee of unsecured

creditors, if appointed, any other committees appointed

in the case, the creditors on the list required by rule

1007(d), the United States trustee, any trustee appointed

in the case, and such other parties in interests as the

court may direct:

(1) the application to approve employment;

(2) the attorney declaration;

(3) the initial employment order; and

(4) 'either a notice of a hearing on further

employment, or a notice of a date by which

objections to further employment shall be

filed and served on interim counsel, as the

court directs.

Any hearing on continued employment shall be set not less

than 20 days after notice of the hearing is served, and

shall take place within 45 days of the application

4
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filing. Any bar date for objections to further

employment shall be set not less than 20 days after

service of the notice, and shall provide that the court

will set a hearing to consider any timely objections.

(f) Supplemental Attorney Declaration. A

supplemental attorney declaration shall be filed within

15 days after the occurrence of any event, or the

discovery of any fact, which is subject to disclosure

pursuant to subsections (a) and (c) of this rule. Such

supplemental verified statement shall be served on the

parties listed in subsection (e) and such other parties

in interest as the court may direct.

5
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P1ROPOSED AMENDMENT TO BANKRUPTCY RULE 2016

(c) If an attorney's employment is terminated, the

court shall nevertheless determine compensation for

services and reimbursement of expenses from the estate

under otherwise applicable standards, provided the

attorney declaration accompanying the application for

employment and any supplemental" attorney declaration

were filed by the attorney with the good faith belief,

formed after inquiry appropriate to the circumstances of

the case, that he disclosed all material facts and met

all requirements for representation of the debtor in

possession or trustee. Termination of the attorney's

28^n:^employment,-does not mean an attorney. declaration was not

filed in good faith.
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PROPOSED A&TORNEY DECLARATION FOES

(CAPTION AS IN FORM NO. 1]

[Attorney], a partner in [firm], submits the

following statement in compliance with 11 U.S.C.

S S 328(a) and 329(a) and Bankruptcy Rules 2014 and 2016.

1. [Firm] represented the debtor during the past

year in [describe generally]. In connection with that

representation, [describe when services were rendered and

when payment was received).

2. [Firm] holds a retainer balance of $ in

connection with the prior representation/or is owed

$_ for these prepetition services, and holds a

guarantee by , who is related to the

debtor as , or holds a security interest

in which is owned by _

obtained on _ ._ _

3. No attorney in Itfirm] holds a direct or indirect

equity interest in the debtor (including stock, stock

warrants, a partnership interest in a debtor partnership]

or has a right to acquire such an interest, except

4. No attorney in the firm is or has served as an

officer, director or employee of the debtor within two

years before the petition filing, except _
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5. No attorney in the firm is in control of the

debtor or is a relative of a general partner, director,

officer or person in control of the debtor, except

6. No attorney in the firm is a general or limited

partner of a partnership in which the debtor is also a

general or limited partner, except _

7. No attorney in the firm is or has served as an

officer, director, or employee of a financial advisor

which has been engaged by the debtor in connection with

the offer, sale, or issuance of a security of the debtor

within two years before the filing of the petition,

except _

8.<$ No attorney in-the firm has represented a

financial advisor of the debtor in connection with the

offer, sale, or issuance of a security of the debtor

within three years before the filing of the petition,

except ._C

9. No attorney in the firm presently represents a

creditor, holder of 5 percent or more of any equity

securities of a debtor having 300 or more equity security

holders, equity security holder of any other debtor,

general partner, lessor, lessee,'party to an executory

contract of the debtor, or person otherwise adverse or

potentially adverse to the debtor or estate, on any

matter, whether such representation is related or

2
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unrelated to the debtor or the estate, except

[describe or attach any waivers of conflicts obtained

from such clients].

10. No attorney in the firm has previously

represented a creditor, holder of 5 percent or more of

any equity securities of a debtor having 300 or more

equity security holders, equity security holder of any

other debtor, general partner, lessor,, lessee, party to

an executory contract, or person who is otherwise adverse

or potentially adverse to the debtor or the estate, on

any matter substantially related to the bankruptcy case,

except [describe or attach any waivers of

conflicts obtained from such former clients].

11. No attorney in the firm represents an insider of

the debtor or the debtor's parent, subsidiary, or other

affiliate, except [if any such representation,

describe that client's relationship with the debtor,

including intercompany claims, asset transfers,

overlapping creditors, creditor guaranties and-

subordination agreements, jointly-owped assets, shared

officers, directors or owners].

12. No attorney in the firm has been paid fees

prepetition or holds a security interest, guarantee or

other assurance of compensation for services performed

and to be perf ormed in the case, except _

3
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[explain the source, amount, and terms of any such

arrangement].

13. There is no agreement of any nature, other than

the partnership agreement of [firm] as to the sharing of

any compensation to be paid to [firm], except

14. No attorney in the firm has any other connection

with the debtor, creditors, United States Trustee or any

employee of that office, or any other parties in

interest, except _

15. No attorney in the firm has any other interest,

direct or indirect, which may be affected by the proposed

representation, except _

[Where appropriate, the attorney may state the nature

andtscope of the inquiry upon which the declaration

statements are made. Any pertinent information which

counsel believes will satisfy any concerns of

disqualification also may be included.]

I declare under penalty of perjury under the

laws of the United States of America that the foregoing

is true and correct. Executed on [date].

Signature

4
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A a THE BUSINESS S 0F LAW

Weil Gotshal Criticized Over Disclosure
By FRANCES A. McMonnis counting firm, BDO Seidman. tal information, Mr. Stillman wrote.

And TERI AGINS After Weil Gotshal was retained to The report said Mr. Hechler denied the
Staff Reporters of THE WALL STREET JOURNAL handle the case, creditors began rais- allegations at the time and later dropped

An independent report scrutinizing the ing questions about potential conflicts of his plans to acquire Sassco. Mr. Hechler 1
work of Weil, Gotshal & Manges in the interest that hadn't been disclosed. couldn't be reached to comment.
Leslie Fay Cos. bankruptcy case criticized Weil Gotshal has insisted that it fullv Although Weil Gotshal didn't initially
the law firm for failing to make proper complied with the disclosure require- disclose those relationships, it did so in a
disclosures of its work for other clientsi ments. But toe creditors have maintained second court filing in October 1993. The

resulting in the "appearance of impropri- that Weil Gotshal bent the strict disclosure affidavit also indicated that Mr. Friedman. l
etv. I standards of bankruptcy law, which are a general partner in Odyssey, had been

The report, unsealed yesterday by U.S. more stringent than the disciplinary rules counseled by Weil Gotshal on personal
Bankruptcy Court Judge Tina Brozman in for lawyers in other cases. The credi- estate-planning matters and on a Securi-
tNheawt Worik,Gthl LEGAL BEAT tors allege that the law firm only disclosed ties and Exchange Commission matter

that Weil Gotshai LEGAL BEAT its ties to the audit committee members involving Leslie Fay. The law firm also l
had no actual con- F after it was pressured to do so. disclosed that it served as Odyssey's out-
fiet of interest i ne The Stillrman report released yesterday side counsel and "may have advised

p e ilinga tt hetimethefirmwasstck~ort said th law faultedWeil(Gotshalfornotdisclosing, ina Odyssey" on the 1991 sale of Leslie Fayport said the law ~court filing at the time the firm was stock.
firm's business re-
lationships with '1 retained, the identities of the two audit Bankruptcy-law specialists agreed with
salomehs with Leslie Fas committee m embers and their affiliations the creditors and Mr. Stillman that Weii,
some of Leslie Fay's '' with Bear S tearns & Co. and Odyssey Gotshal should have disclosed more about
outside directors Partners L.P. The Weil Gotshal filing, an its potential conflicts from the start.
and audit commit- "' I"' ;.ti''. > affidavit by attorney Alan B. Miller, also "Does it look like the kind of informa-
tee members caused the appearance of didn't state t at Weil Gotshal represented tion that should have been disclosed'
potential conflict, and that Well Gotshal Bear Stearns and Odyssey and had "signif- Absolutely," said Elizabeth Warren, bank- lshould have disclosed those relationships icant profes sional relationships with ruptcy-law professor at the University oil

The report recommended that the court them," Mr. S illman's report said. Pennsylvania Law School.
award~ei~otshalwhichhasneofthe In court p apers, Weil Gotshal stated A company that files for bankruptcy-,

nation's most influential bankruptcy-law that it "consistently discharged its duty of court protection "doesn't simply represent
practices - lower fees for its future work loyalty" to eslie Fay, just as the bank- itself; it also represents all the creditors," '
for Leslie Fay. New York attorney Charles ruptcy disclo ure rules are meant to en- Prof. Warren said. Because the interests of
Stillman said that "an appropriate sanc- sure. The law firm had said the creditors the company and the creditors must be
tion here is partial disallowance of future were trying to expand the scope of the weighed, "parties cannot waive conflict !
fees . . .more Draconian measures such as bankruptcy disclosure requirements. like they normally could in a regular
disqualification or disgorgement of past The creditors, in their court filings, case," she said. "It is the court's deci-
fees are pot appropriate." have raised qulestions about Weil Gotshal's sion. It isn't up to the attorney to play

Mr. Stillman was appointed by the representation of five outside directors of game of catch me if you can."
court to review a 1993 internal investi- Leslie Fay. The law firm represented some Prof.Warrensaid, "Thequestionisn't
gation conducted by Weil Gotshal. The law 'of the direct s as individuals in a class- whether Weil adequately or zealously rep-
firm was retained by Leslie Fay's outside action sharehiolder lawsuit and govern- resented Leslie Fay or saved the debtor
directors after an internal accounting ment investigations stemming from the money. Both of those things may be true
scandal pushed the apparel company into Leslie Fay scandal. The creditors also but it doesn't change the obligation ito
bankruptcy proceedings in April 1993. Weil questioned the law firm's previous rela- disclose] going in."
Gotshal's own investigation of the scandal tionships with Bear Stearns and Odyssey. Marc Beilinson, a Los Angeles bank-
led to the firing of two top executives at the The creditors also said that when Odys- ruptcy lawyer who specializes in repre-
company and the reversal of about $62 sey sold its Leslie Fay holdings in 1991. senting debtors, said, "Clearly, to the
million in earnings over three years. four of the ]1 members of Leslie Fay's extent that the debtor had potential causes

Weil Gotshal, in a statement, said board had ties to either Odyssey or Bear of action against members of its board,
it "strongly believes that the examiner's Stearns: Michael Tarnopol, a director Bear Stearns or Odyssey-at the very least
conclusions are unfounded." The law firm and executiye vice president of Bear i connection to its application to be em-
said the examiner had misapplied the legal Stearns, and Steven Friedman, Jack Nash ployed - the law firm should have fully
standards for evaluating such possible and Lester Pollack, all three executives at disclosed each of its prior representa-
conflicts among clients. Odyssey. A fifth board member, IrF4 J tions. ' *

In his report, Mr. Stillman said: "Al- Hechler, was previously a senior official --
though the conflict here arises from the of Odyssey's predecessor company.
appearance of impropriety rather than After the sale, Messrs. Tarnopol and
from actual conduct harming Leslie Fay, Friedman "ontinued to serve as mem-

II believe] that appearance, coupled bers of Leslie Fay's board of directofs2 4and
with the failure to disclose the under- with Hechler constituted three of the four
lying facts, is harm'which warrants sanc- members of the audit committee at the
tions." time of Weil Gotshal's retention," the

Last week, the Bankruptcy Court un- creditors sait in court documents.
sealed a separate review by Mr. Stillman Mr. Stillman wrote that Weil Gotshal
of the investigation that Weil Gotshal also should have disclosed its role in an
conducted. Mr. Stillman concluded that unusual step taken by Leslie Fay to draft a
Weil Gotshal's efforts in the inquiry "ap- lawsuit against one of its directors, Mt.
pear to have been thorough and compre- Hechler, a year ago. The suit, which was
hensive." The -report didn't refute Weil never filed. would have accused Mr.
Gotshal's findings, which placed the blame Hechler of breaching his fiduciary duties
of the scandal on two former Leslie Fay in an attempt to acquire Sassco, Leslie
financial officers and the company's ac- Fay's largest division, by using confiden-
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FILED UNDER SEAL
PURSUE~TO COURT QORDER

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

In e

THE LESLIE FAY COMPANIES, INC., Chapter 11 Case No.
93 B 41724 (TLB)

:ebm a(Jointly Admistered)

WeML, GOTSHEAL & MANGES' RESPONSE TOREPORT OF EXAMINER CHARIEM A. STULMANCONCERNING DMmISmME NESS ISSUESINQLIN WI?.GOS.L &NES

Dated: New York, New York
July 5, 1994

WEI, GOTSHAL & MANGES
Attorneys for the Debtors
767 Fift Avenue
New York, New York 10153
(212) 310-8000
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clients -- members of the Audit Committee -- against its other clients -- the Debtors.
The Examiner is simply wrong: Weil, Gotshal's only clients were the Debtors.
Weil, Gotshal represented the Audit Committee in its capacity as the official entity
designated by the Board of Directors of Leslie Fay to act on behalf of the Company.
Weil, Gotshal did not represent the members of the Audit Committee individually.'9
Indeed, as the Examiner found, Weil, Gotshal did not advise the Audit Committee
members nor did the firm assist with or prepare the proofs of claim. Accordingly,
Weil, GMoshal would not have been in a position of representing two clients. (Even if
that was the case, section 327(c) does not disqualify counsel solely because it
represents a debtor and a creditor., I r yid In-us I , 150 B.R. at 1015
('[tlhe issues of diSintedness. . and adverse interest do not arise solely because
[counsel] maintains an ongoing relationship with a creditor of the estates");

& P. Ic.103 B.R. at 562 (something more than the mere fact of dual
Irepsentation must be demonstratedc under § 3 27(c)).

D. Weil, Gotahal's Compliace with Tbe Disclosure
-~uirement., Of EaB_ jLcy Rule 2 014(a'i DoesNot Mezit SanciOn
The Examiner's conchlsion that Weil, Gotshal should be sanctioned for

its allegedly inadequat disclosure of client relationships is unwarranted. According

19. Weil, Gotshal's representation of Messrs. Deso, H l an Tanopo in thesheholder suits was for a vezy limited purpose. Weil, Gotshal is no longer repre-senting them in those actions. S V. Cal a S162 B.R. 672 (S.D.N.Y. 1994) (cosel for debtor permitted to withdraw fromrepresentation of debtor's prince to avoid potetia conflict of interest).
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to the Examiner, Weil, Gotshal supposedly failed to disclose its relationships with the
Audit Committee, Bear Stearns, Odyssey and BDO Seidman.

Bankruptcy Rule 2 014(a) provides that prospective counsel seeking to
be employed in a bankruptcy case must disclose to the court all connections with the
debtor, creditors or any other party in interest, their respective attorneys and

accountants, the United States Trustee, or any person employed in the office of the
United States Trustee. a IN re Ae's it Stor Inc., 615 F.2d 925, 933 (2d
Cir. 1979); In Rus, 134 B.R. 321, 345 (Bazkr. N.D. IM. 1991).
Rule 2014(a) does not require counsel to disclose its rCpresetation of clie which
have no relationship to a debtor's chapter 11 case. v~

Although the term "party in interest iS not expressly defined in section
101 of the Bankruptcy Code, section 1109 provides specific examples of parties in
interest2 None of these examples encompasses an exsg client with no other
connection to the chaptr I1 ca. Additionally, although the courts do not appear to
have considered the question of what a 'pary in interest" in the context of

Bankruptcy Rule 2014(a), they have considered the question in relation to sections of
the Bankruptcy Code. In Il , 149 B.R. 317, 321

2 Secto 1109(b) provides:

A party in interest, incl g the de , the trustee, a creditors'committee, an equity security holders' committee, a creditor, an equitysecurity holder, or any indenture tustee, may nise and may appear andbe heard on any issue in a case under thisA .
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(Bankr. E.D.N.Y. 1993) the court stated that "a determination whether an entity
qualifies as a party in interest [under Section 362 of the Code] should be made within
the specific reorganization process context for which the determination is sought."
On the facts before it, the court found that the equity security holders had a
significant interest in the recovery of the debtor's assets and they were therefore
parties in interest under the Code. S o In La Johns MatULI CQM., 31 B.R. 965,
971 (S.D.N.Y. 1983) (isurer of debtor was a party in interest under the Bankruptcy
Code because a judgment against the debtor would render the insurer a creditor of the
debtor); Sa onftion;y Pmduct.ln v. HIc FinbL, 973 F.2d 474, 481

(6th Cir. 1992), c 113 S.Ct. 1046 (1993) (shareholder of pauret of debtor
who was not also an equity security holder of the debtor or a creditor of the debtor
was not a party in interest in the bankniptcy case).

In determining whether an entity is a 'party in interest,' the courts
consider whether the entity is 'affected by the Ireo gization.

0 & -Assocs..P 114 B.R. 111, 114 (Bankr. D. Md. l 9 90); Inrmelon ok CIuba
I=, 101 B.R. 844, 849 (Bankr. S.D.N.Y. 1992) (if a party is not affected by the
reoranization process it should n be cde a party m inter) ln Inj

698 F.2d 571 (2d Or. 1983), for example, the court looked to the
purpose of the Bankruptcy Code - to provide a forum for setling disputes between
the debtor and creditors - before concluding that a mo bank was not a party in
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interest in the bankruptcy cases of the tenant of the mortgaged property because the
debtor had no obligation to the bank. id at 573.

In concluding that Weil, Gotshal violated Bankruptcy Rule 2014(a) by
not disclosing its relationships with Bear Stearns, Odyssey, the Audit Committee

members and BDO Seidman, the Examiner assumed, without any analysis, that these
persons were Debtors, creditors or some other category of parties in interest. Had he
appropriately considered the question, the Examiner would have been required to
conclude that Bankruptcy Rule 2014(a) does not require the disclose of the Bear
Stearns and Odyssey relationships. First, neither Bear Stearns nor Odyssey is a
shareholder or creditor of the estates. Moreover, they are ot "parties in intereo as
that term has been interpreted by applicable case law. Bear Stearns and Odyssey

Partners have no interests or obligations in the chapter 11 cases, have filed no proofs

of claim and will not be affected by any a _ plan The only possible basis
for suggesting that either entity is a party in interest in the chapter 11 cases is if the
Debtors have a claim apis them in coffcion with the 1991 secondary public
offering of the Odyssey-Friedman Leslie Pay stock in which Bear Steans was the
undewriter. As prvi y discussed, it is d ltH to fathom what possible claims

could reasonably be asserted by th Debt against Bear Stearns or Odyssey.l

21. %notes6 and15at18and42.
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Indeed, as the Examiner has concluded, there is absolutely no legal or factual basis
for such a claim.

Representation of Audit Committee members in their filings of proofs
of contingent claims would appear to be subject to Bankruptcy Rule 2 014(a).

However, the Examiner acknowledged that Weil, Gotshal did not undertake such
rpresentation. His conclusion, therefore, that Weil, Gotshal violated Bankruptcy

Rule 2014(a) by failing to disclose its reresentation of the Audit Committee is simply
wrong. The Audit Committee members were not Weil, Gotshal clients for purposes
of asserting their indemnity claims against the Company. Weil, Gotuhal's original
disclosure nonetheless clearly described the nature of the firm's of the
Audit Committee in connection with the investigation into the accounting

irregularities, the governmental investigations, and the shareholder litigations. (Order
Pursuant to SectiQn 327(a) of the Bankrtcy Code Authorizing Employment of Weil,
Gotshal & Manges as Attorneys for Debtors; Application For Entry of An Order
Pursuant to Section 327(a) of the Bankruptcy Code Authorizing the Employment of
Weil, Gotshal &d Manges as Attorneys for the Debtors) No objection was raised to
Weil, shal's representation of the Debtors, i this disclosure.

Representatin of BDO Seidman, the auditors for the Company, would
apptar to be subject to Bankroxcy Rule 2014(a). Weil, Gotshal's discrete and minor
representation of BDO, in the context in which that representation might be subject to
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the Rule, however, fell within Weil, Gotshal's general disclosure regarding
representation of potential parties in interest in unrelated matters. To the extent more
specific disclosure was required, Weil Gotshal's omission to disclose that it
represented BDO Seidman "in two direte, relatively small matters" (WGM Report
at 37) which were unrelated to Leslie Fay and which have been inactive for some
time, was clearly inadvertent. Weil Gotshal respectfully asserts that such an
immaterial omission would not merit the imposition of sanctions.

Section 328(c) of the Banruptcy Code grants discretionary authoi to
the courts to deny compensauon for services to those who have faied to meet the
requirements of section 327(a) and Bankruptcy Rule 2014. In r g, =,, 138
B.R. 276, 281-82 (Bankr. W.D. Okla. 1992). Although the courts may impose
sanctions for nondisclosure even when no conflict exists, as a court of equity, the
court has the ability to determine whether -the need for attorney discipline is
outweighed by the equities of the case." In re =, 75 B.R. at 412. Wher the
equities outweigh the need for attorney discipline, as in this case, the law does not
require the denial of fees and cons.* ICL f gm In re, r C , 60 B.R.
52, 68 (Bankr. S.D. Tex. 1985) (fees awarded where there was no acal injury or
prejudice to the estates). In many cases, even where the court did find a conflict of
finteret, it declined to impose sanctions.InrWtonSaod&ouryC, 

40

B.R. 436, 440 (Bankr. E.D.N.C. 1984) (even where there is a conflict of interest
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there is no "mandatory requirement that reorganization courts woodenly must deny
compensation . . . regardless of facts") (citing New York. N.H. & H.R. v. Ian
567 F.2d 166, 175 (2d Cir.), c 434 U.S. 833 (1977)); In reGeorgeown
of K jfg , 28 B.R. 120, 129 (Bankr. S.D. Ohio), f'd in nat and remaned

in , 34 B.R. 368 (D.C. Ohio 1983)(as a matter of superintendency of estates
administration, [denial of compensation] must be the rule only if for the protection of
estates administzation or the benefitted estate creditors").

In this instac, it would be inequitable to impose sanctions of any
kind. The Examiner has concluded that no actual conflict arose out of Weil Gotsbal's
relationship with BDO Seidman and that the estates have not been prejudiced by such
relationship. 2 Weil Gotshal represented BDO Seidman in two minor matters
unrelated to the chapter 11 cases or to Leslie Fay; both matters have been inactive for
some time. Further, Weil Gotshal's omission to specifically disclose the relationship

22. The Examiner also notes Wedl, Co's relaionship with BDO Seidman inconnection with his analysis relating to his conclusion that the fim violated section327(a) of the Banknptcy Code. Although the Examiner's analysis does not appear togive significant weight to Well, Gotsbal's reationship with BDO, he does state in afootnote that he 'cannot conclude that it was an immaterial adverse interest." (WGMReport at 114 n.33) Sig aly, the Examinr does not conclude that the BDOrelationship constitutes a material adverse interest.

In our view, the Udiscrt, relatively smallU nture of the matters, whichwe unrelated to Leslie Fay, on which Weil, Gotahal represented BDO Seidman,and the Examiner's conclusion that the renrs ation caused no harm to the estates,this relationship does not constitute a material adverse interest under section 327(a) ofthe Bankmptcy Code.
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at the outset was inadvertent and the relationship was particularized in a supplemental
filing.

Moreover, although Weil, Gotshal contests that there was ever a
reasonable appearance of a conflict, it would be particularly inequitable to order
sanctions now after any purported perceon of "poetia? for conflict has been
eliminated as a result of the Examiner's extensive and independent investiption.
Accordingly, the Court sbould base its decision on the Circumstances as they now

exist, and not on some hypothetical set of facts.

E. r IS N 3aji Fo A R Cnrtin
Section 328(c) of the Bankmptcy Code pezmits the Court to deny

compensation if a professional peron employed under section 327(a) is not a
*di3I=Msted person* or "MMSMU or holds an iners adverse to the interest of the
estates." 11 U.S. C. § 328(c). Begnig with V. F4uMaL£ Of D dX
Co., 175 F.2d 218 (2d Cir. 1949), courts have held that compeOn should be

diminished in Proportion to the harm done by conflictng rren s. ,

In rc Chicauo 4 W.T.., 2V3 F.2d 364 (th Cir. 1956), 221jdMied =
ELVa-T v. Ed7iman, 351 U.S. 943 (1956); SW3:Ae an E .C'v
201 F.2d 78, 85 (9th Cir. 1951); i s , 180 F.2d 917,
921 (2d CILr.) ceQ de6, 340 U.S. 831 (1950).
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