ADVISORY COMMITTEE
ON
CRIMINAL RULES

Charleston, SC
April 4-5, 2005

Volume I



AGENDA

CRIMINAL RULES COMMITTEE MEETING

APRIL 4-5, 2005
CHARLESTON, SOUTH CAROLINA

I PRELIMINARY MATTERS

A.

B.

Chair’s Remarks, Introductions, and Administrative Announcements

Review and Approval of Minutes of October 2004, Meeting in Santa
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Status of Criminal Rules: Report of Rules Committee Support

Office.
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Rule Amendments Approved by Congress, December 2004 (No

Memo)

1.
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Rules Governing § 2254 and § 2255 Proceedings.

Official Forms Accompanying Rules Governing § 2254 and §
2255 Proceedings.

Rule 35; Proposed Amendment re Added Definition of Sentencing.

Proposed Amendments Approved by Standing Committee and
Judicial Conference and Pending Before the Supreme Court (No
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Rule 12.2. Notice of Insanity Defense; Mental Examination.
Proposed Amendment Regarding Sanction for Defense Failure To
Disclose Information.

Rules 29, 33 and 34; Proposed Amendments Re Rulings By Court
On Motions to Extend Time for Filing Motions Under Those
Rules.

Rule 32.1. Revoking or Modifying Probation or Supervised
Release. Proposed Amendments to Rule Concerning Defendant’s
Right of Allocution.
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Iv.

4. Rule 59; Proposed New Rule Concerning Rulings By Magistrate
Judges.

Proposed Amendments to Rules Published for Public Comment.

1. Rule 5. Imtial Appearance. Proposed amendment permits
transmission of documents by reliable electronic means. (Memo)
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by reliable electronic means. (Memo)
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5. Rule 58. Petty Offenses and Other Misdemeanors. Amendment to
make it clear that Rule 5.1 governs who is entitled to a preliminary
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Rule 6, Grand Jury; Technical Amendment (Memo)

Rule 10, Waiver of Arraignment, Judge McClure’s Proposal (Memo)
Rules 16 and 32, James Felman’s Proposal (Memo)

Rule 29. Proposed Amendment Regarding Appeal for Judgments
of Acquittal (Memo).
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F. Rule 41, Status of Amendments Concerning Tracking Device
Warrants (Memo).

G. Rule 45; Amendment to Provide for Extending Time for Filing
(Memo).

H. Rules Affected by the Crime Victims Rights Act, Judge Cassell’s
Proposals (Memo).
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COMMITTEE, JUDICIAL CONFERENCE, AND OTHER ADVISORY
COMMITTEES.

A. Status Report on Legislation Affecting Federal Rules of Criminal
Procedure.

B. Other Matters
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B. Other
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[DRAFT] MINUTES
of
THE ADVISORY COMMITTEE
on
FEDERAL RULES OF CRIMINAL PROCEDURE

October 30, 2004
Santa Fe, New Mexico

The Advisory Committee on the Federal Rules of Criminal Procedure met at
Santa Fe, New Mexico on October 30, 2004. These minutes reflect the discussion and
actions taken at that meeting,.

I. CALL TO ORDER & ANNOUNCEMENTS

Judge Bucklew, Chair of the Committee, called the meeting to order at 8:00 a.m.
on Saturday, October 30, 2004. The following persons were present for all or a part of
the Committee's meeting:

Hon. Susan C. Bucklew, Chair

Hon. Richard C. Tallman

Hon. Paul L. Friedman

Hon. David G. Trager

Hon. Harvey Bartle, 111

Hon. James P. Jones

Hon. Anthony J. Battaglia

Prof. Nancy J. King

Mr. Donald J. Goldberg

Mr. Lucien B. Campbell

Ms. Deborah J. Rhodes, designate of the Asst. Attorney General for the Criminal
Division, Department of Justice

Prof. David A. Schlueter, Reporter

Mr. Robert Fiske participated by telephone conference call. Also present
at the meeting were: Hon. David Levi, chair of the Standing Committee, Hon.
Mark R. Kravitz, member of the Standing Committee and liaison to the Criminal
Rules Committee; Professor Daniel Coquillette, Reporter to the Standing
Committee, Mr. Peter McCabe and Mr. James Ishida of the Administrative Office
of the United States Courts; Mr. John Rabiej, Chief of the Rules Committee
Support Office of the Administrative Office of the United States Courts; Professor
Dan Capra, Reporter to the Evidence Rules Committee; Hon. Edward E. Carnes,
past chair of the Criminal Rules Committee; Mr. Jonathan Wroblewski of the
Department of Justice; Professor Sara Sun Beale, Duke University School of Law,
and Ms. Brooke Coleman, law clerk to Judge Levi.
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Judge Bucklew welcomed a new member, Judge Tallman, who will replace Judge
Edward Carnes. She praised Judge Camnes for his service as chairman and hard work
during the restyling project and presented a resolution to him for his years of productive
work on the Committee. Judge Carnes responded by noting that serving on the
Committee had been a high honor and privilege. Judge Bucklew noted that Judge Reta
Struhbar, who had retired, had resigned from the Committee but that no replacement had
been selected.

II. APPROVAL OF MINUTES

Judge Battaglia moved that the minutes of the Committee's meeting in Monterey,
California in May 2004 be approved. The motion was seconded by Judge Trager and,
following corrections to the Minutes, carried by a unanimous vote.

III. STATUS OF PROPOSED AMENDMENTS TO RULES PENDING
BEFORE THE SUPREME COURT

A. Rule Amendments Approved by the Supreme Court and Pending
Before Congress

Mr. Rabiej informed the Committee that the package of amendments submitted
to, and approved by the Judicial Conference in September 2003 (Rules Governing § 2254
Proceedings, Rules Governing § 2255 Proceedings, and the Official Forms
Accompanying those Rules, and Rule 35), had been approved by the Supreme Court in
May 2004 and were currently pending before Congress.

B. Proposed Amendments Approved by Standing Committee and
Judicial Conference and Now Pending Before the Supreme Court.

Mr. Rabiej also reported that amendments to the following rules had been
approved by the Standing Committee (at its June 2004 meeting) and the Judicial
Conference, and that they had been forwarded to the Supreme Court with the
understanding that if Congress enacted pending legislation regarding Rule 32 the
amendment to that rule would be withdrawn. He noted that after the rules were
forwarded to the Court, Congress had amended Rule 32 to expand victim allocution, and
that following a poll of the executive committee of the Judicial Conference, the
Committee’s proposed amendment to Rule 32 was withdrawn:

1. Rule 12.2. Notice of Insanity Defense; Mental Examination.
Proposed Amendment Regarding Sanction for Defense Failure To

Disclose Information.

2. Rules 29, 33 and 34; Proposed Amendments Re Rulings By Court
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On Motions to Extend Time for Filing Motions Under Those
Rules.

3. Rule 32, Sentencing; Proposed Amendment Re Allocution Rights
of Victims of Non-Violent and Non-Sexual Abuse Felonies.

4 Rule 32.1. Revoking or Modifying Probation or Supervised
Release. Proposed Amendments to Rule Concerning Defendant’s
Right of Allocution.

5. Rule 59; Proposed New Rule Concerning Rulings By Magistrate
Judges.

Judge Levi commented that Congress had become more active in proposing
amendments to the rules and that it was important not to take an adversarial approach in
addressing those proposed amendments. Professor Coquillette observed that a 1995
article in the American Law Review had chronicled what can go wrong when the Rules
Enabling Act is not followed and Congress directly amends the rules.

Judge Levi also reported that the Criminal Law Committee was studying the
impact of the Supreme Court’s decision in Blakely v Washington on federal sentencing
procedures. Judge Friedman added that the American Bar Association had formed a
special committee on the same subject, and Ms. Rhodes informed the Committee that the
Sentencing Commission was also studying the problem.

C. Proposed Amendments to Rules Which Have Been Published for
Public Comment.

Professor Schlueter informed the Committee that the following rules had been
published for comment, that the comment period ends on February 15, 2005, and that a
public hearing on the proposed amendments had been scheduled for January 21, 2005 in
Tampa, Florida.

1. Rule 5. Initial Appearance. Proposed amendment permits
transmission of documents by reliable electronic means.

2. Rule 32.1. Revoking or Modifying Probation or Supervised
Release. Proposed amendment permits transmission of documents
by reliable electronic means.

3. Rule 40. Arrest for Failing to Appear in Another District. Proposed
Amendment to provide authority to set conditions for release
where the person was arrested for violating conditions set in
another district.
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4. Rule 41. Search and Seizure. Proposed amendment permits
transmission of search warrant documents by reliable electronic
means.

5. Rule 58. Petty Offenses and Other Misdemeanors. Amendment to

make it clear that Rule 5.1 governs when a defendant is entitled to
a preliminary hearing.

IV.  PROPOSED AMENDMENTS TO RULES UNDER ACTIVE
CONSIDERATION

A. Proposed Amendments to Criminal Rules to Implement E-
Government Act.

Judge Bucklew stated that three members of the Committee had served on a
Subcommittee for the E-Government Act (Judges Bartle and Struhbar, and Ms. Rhodes).
Ms. Rhodes represented the Criminal Rules Committee at the same subcommittee
meeting.

Judge Levi (chair of the Standing Committee) had appointed an E-Government
Subcommittee with liaisons from each of the Rules Advisory Committees. The
Subcommittee had met in June 2004 and had provided comments on a template for a
standard rule for implementing Congress’ directive that the courts develop rules for
maintaining privacy in electronic filings.

Professor Dan Capra, Reporter to the Evidence Rules Committee and Reporter for
the E-Government Subcommittee, provided background information on the work of the
Subcommittee and expressed the hope that each of the various committees would adopt
uniform language for their rules that would accomplish Congress’ intent. He reported that
after the Subcommittee meeting in June, he had prepared yet another version of the
standard template language, which in turn had been provided to the Criminal Rules
Committee. In doing so, he added that the Subcommittee had identified several areas
where the Criminal Rules Committee might wish to modify or delete certain provisions.
He noted that the Subcommittee recognized that each of the Committees would have to
tailor the standard language of the template to meet the purposes and needs of a particular
area of practice. In particular, he noted that the Bankruptcy rules presented particular
problems that would not necessarily be faced by the Criminal Rules Committee.

He also stated that the Civil Rules Committee had provided some suggested style
changes to the template language. They had also added a special provision for court
orders and recommended that language be added to the template Committee Note that
would state that the list of items exempted from inclusion in the filings was only a
“baseline” provision and that other material might be included in that list.
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Professor Capra stated that the Subcommittee hopes that the various Committees
will be able to finalize the language for their individual rules by their Spring meetings,
with the view toward publishing them for public comment in August 2005.

Professor Schlueter pointed out that he has used Professor Capra’s template and
attempted to tailor it for criminal practice. He noted that the Criminal Rules Committee
would have to address certain questions about the draft.

The Committee then considered proposed Rule 49.1(a), which provides that if a
filing (whether paper or electronic) tncludes listed identifiers, only certain information
may be disclosed. First, the Committee addressed the question of whether information
about a person’s home address should be limited to city and state. Following a brief
discussion, the Committee approved the proposed language limiting a home address to
city and state. As part of that discussion, a question was raised about whether a person’s
driver license number or alien registration number should be exempted from redaction.
Judge Friedman commented that the overall purpose of Congress’ intent was to make as
much information public as possible. The Committee ultimately decided not to include
those items in the list.

The Committee engaged in an extensive discussion about the E-Government Act
in general and in particular the concerns about protecting the privacy of certain
information and at the same time providing public access to important information. That
discussion in turn led to the question of whether additional items should be added to the
list of exemptions in proposed Rule 49.1(d). Following a brief discussion, the Committee
agreed to add to the list, “official records of a state court proceeding in an action removed
to federal court;” “filings in any court in relation to a criminal matter or investigation...;”
arrest warrants; charging documents; and criminal case cover sheets.

Although several members raised questions about the applicability of the rule to
criminal forfeiture proceedings, no proposed change or amendment to the rule was
offered.

Following a discussion on whether some provision should be made for habeas
petitions, Judge Trager moved that the Committee add a provision exempting §§ 2241,
2254, and 2255 petitions. Following a brief discussion, the motion carried by a vote of 7
to 2.

Finally, there was a discussion about how trial exhibits should be treated under
the proposed rule. Professor Capra responded that if exhibits are filed, they are subject to
the rule. At Judge Friedman’s suggestion, Professor Capra stated that some language
could be added to the Committee Note that would address that point.

B. Amendment to Criminal Rules Regarding Local Rules for Electronic
Filings.
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Professor Schlueter informed the Committee that it had been asked to consider
whether to amend Rule 49 to provide that courts could require electronic filings. He
noted that the Committee on Court Administration and Management had recommended
that each of the Committees consider the issue, draft amending language, and publish
those rules for public comment on an expedited basis.

Mr. Rabiej provided background information on the proposal, noting that the
intent was to provide a means of critical cost-savings for the courts. He noted that the
Civil and Bankruptcy Committees had already decided to publish proposed amendments
on an expedited basis. Mr. Rabiej and Judge Bucklew noted that some issue had been
raised about whether any proposed amendment should exempt pro se filers.

Judge Levi noted that roughly one-half of the courts are already requiring parties
to use electronic filing, even though the rules do not explicitly provide for that. He added
that the proposed amendments would authorize the courts to require mandatory electronic
filing.

Professor Schlueter pointed out that Rule 49(d) already provides that filing in
criminal cases is determined by the Civil Rules and that he had drafted a new provision
that would explicitly address the ability of courts to require electronic filing. Following a
discussion on whether the Criminal Rule should be amended, Professor King moved that
the proposed language be amended to provide an exemption for pro se filers. Judge
Friedman seconded the motion, which failed by a vote of 4 to 6. Judge Jones then moved
that no amendment be made to Rule 49 and that the rule continue to rely on an
amendment to the Civil Rules. Judge Battaglia seconded the motion which carried by a
vote of 6 to 3.

C. Rule 11; Proposed Amendment to Provide that Judge May Question
Defendant Regarding Proposed Plea Agreement.

Judge Bucklew pointed out that Judge David Dowd, a former member of the
Committee, had proposed an amendment to Rule 11 that would permit a judge to inquire
of the defense counsel and defendant during a plea inquiry as to whether all plea offers
from the prosecution had been conveyed to the defendant. She stated that he had offered
similar amendments to Rule 11 in the past and that on those occasions, following
discussion, the Committee had decided not to amend the rule. Following a brief
discusston, a consensus emerged that there was insufficient need to pursue the proposed
amendment.

D. Rules 11 & Rule 16; Proposed Amendment Regarding Disclosure of
Brady Information; Report of Subcommittee.

Judge Bucklew called on Mr. Goldberg, Chair of the Brady Subcommittee to
report on the Subcommittee’s findings and recommendations. Mr. Goldberg informed
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the Committee that the Subcommittee had reviewed the materials included in the agenda
book and had reached a consensus that the Committee should proceed with a proposed
amendment to the rules that would require the prosecution to disclose to the defense, 14
days prior to trial, information that was favorable to the defense, either because it tended
to be exculpatory or because it was impeaching evidence.

Judge Camnes observed that on earlier occasions the Committee had not
recommended other amendments to the Criminal Rules because there was insufficient
statistical data to support the need for an amendment. That problem, he noted, could also
exist with regard to any amendment concerning Brady information.

Ms. Rhodes spoke in opposition to proceeding further with an amendment. She
pointed out that the amendment would be a tough sell to the Department of Justice
because in its view, Rule 16 and Brady are working and there is no need to further amend
Rule 16. Even assuming there was a problem, she added, the proposed language in the
amendment would not fix the problem. Assistant United States Attorneys, she stated, are
trained to treat Brady material liberally and that in her 20 years of experience at the DOJ,
she can say that it is not the culture of the DOJ to withhold important information from
the defense. She recognized that in this area of the law, the courts are necessarily required
to apply hindsight for purposes of determining whether a violation occurred, and if so,
what the remedy should be. But prudent prosecutors, she added, will not push the issue.
If prosecutors do violate Brady, there are remedies, including the possibility of a new
trial, and serious consequences for the prosecutors involved.

She continued by observing that it would be important for the Committee to
consider the impact of the amendment on the Courts of Appeals. Furthermore, there has
been no showing that a problem exists, and an ABA survey shows that 70% of
prosecutors already turn over more than they are required to. She added that according to
the statistics, only 1.7 federal cases per year involve a potential Brady issue.

Ms. Rhodes acknowledged that in a recent terrorist trial in Detroit, the prosecutor
had withheld important information, but pointed out that it was the Department that had
come forward, presented the problem to the trial court, and had recommended corrective
action. The Department, she said, is committed to recognizing and addressing the
problems associated with discovery. In her view, the proposed rule would only reflect
the current status of discovery practices in federal criminal courts and it would not fix
any particular problem.

Judge Bucklew observed that this is really the flip side of the Rule 29 problem
that had been discussed at earlier meetings where there was insufficient data to support an
amendment.

Mr. Goldberg stated that every defense counsel would support the proposed rule
and that he did not understand why the Department opposes a simple rule that only
requires the prosecution to do what the case law already requires. He provided examples
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of cases where important information was not disclosed and added that in his view, the
amendment was very important for the system.

Mr. Fiske questioned whether the Department could include the proposed
requirement in its United States Attorneys’ manual.

Judge Battaglia pointed out that 30 districts had developed local rules addressing
this very issue and that those rules had taken various approaches in dealing with the
Brady issue. That in turn, he noted, might lead to a lack of uniformity and provide more
reason for an amendment to Rule 16.

Ms. Rhodes indicated that she would attempt to review those rules. Mr.
Wroblewski observed that it is a myth that there is a national, uniform, practice in
criminal cases and that it is not essential that there be absolute uniformity. In response,
Professor Coquillette reminded the Committee that § 1273 requires that the local rules be
consistent with the national rules.

Judge Jones observed that if there was a national rule on this issue, the
Department would ultimately benefit.

Judge Bartle expressed interest in pursuing discussion of the amendment. If the
Department has already addressed the issue, why not adopt a rule to that effect?

Judge Friedman provided extensive comments on the proposed amendment,
observing that he believes that prosecutors are acting in good faith, but that a lot of
mistakes do not get any attention. He added that there may be a difference between the
Department’s policy and what is happening in the field. Judge Friedman said that there
was some appeal to uniformity.

Judge Tallman stated that in his view the proposed amendment provided for more
discovery than Brady required. He noted that California has had an open file policy and
that it seems to work well. He stated that he believed Congress should address the issue
and indicated that he was generally not supportive of the proposal. He added that as an
appellate judge, there is a problem in deciding whether the failure to disclose had an
impact on the case.

Judge Trager stated that the fact that 30 districts had addressed the problem was
not in itself reason to amend Rule 16. He observed, however, that there do not seem to
be many complaints from the prosecutors about how the rules work and that he was not
unhappy with the proposal.

Mr. Campbell stated that the Jencks Act and Brady could be harmonized but that
the cases demonstrate how perilous this area can be for prosecutors. In his view, the
matter should be studied further.
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In a straw poll on whether to proceed, nine members indicated that they believed
that the matter should be considered further. One member voted not to proceed with an
amendment and one member abstained.

Judge Kravitz suggested that the Committee consider the possibility of unintended
consequences and Ms. Rhodes added that she believed that the real issue in the
amendment is the timing requirement.

E. Rule 29. Proposed Amendment Regarding Appeal for Judgments
of Acquittal.

Judge Bucklew provided background information on the Department of Justice’s
proposal to amend Rule 29 to require the court to defer any ruling on a motion for a
judgment of acquittal until after the jury has returned its verdict; the amendment would
protect the government’s right to appeal an adverse ruling on the motion. Although the
Commuttee at its Fall 2003 meeting had initially approved the amendment in concept, at
the May 2004 meeting the Committee, following extensive discussion, voted to reject the
proposed amendment.

Ms. Rhodes reported that at the Standing Committee’s meeting in June 2004,
Judge Carnes had explained the Committee’s action on the proposed amendment and
pointed out the lack of data showing that an amendment was needed. At the same
meeting, the Department informed the Standing Committee that it would present the
proposal directly to the Standing Committee at its January 2005 meeting.

Ms. Rhodes indicated that because the Department feels so strongly about the
proposal it anticipates presenting additional data to the Standing Committee. But that
process, she added, has taken much time because it involves reviewing transcripts in the
cases in which the court granted the motion on what the Department believed were
impermissible grounds. She said that she expected that the information would be ready
for the January meeting of the Standing Committee.

Judge Levi noted that if the Department presented additional data and the
Standing Committee believed that it was appropriate to consider the amendment further,
that the Standing Committee would be very deferential to the Criminal Rules Committee.

F. Rule 41, Status of Amendments Concerning Tracking Device
Warrants.

Judge Levi and Professor Schlueter provided background information on a
proposal to amend Rule 41 to provide for tracking-device warrants. Professor Schlueter
stated that in June 2003, the Committee presented a proposed amendment to Rule 41 that
would, inter alia, address the topic of tracking-device warrants. That proposal had been
generated during the restyling project several years ago and was driven in large part by
magistrate judges who believed it would be very helpful to have some guidance on
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tracking-device warrants. The proposal also included language regarding delayed notice
of entry. Following the comment period in the Spring 2003, the Committee made several
changes to the rule and committee note to address several concerns raised by the
Department of Justice.

At the Standing Committee meeting in June 2003, the Committee initially voted
to approve and forward the amendment. After the meeting, however, the Deputy
Attorney General (who had abstained on the vote) asked the Committee to defer
forwarding the proposal to the Judicial Conference, in order to permit the Department to
consider and present its concerns to the Standing Committee. Because there was a belief
that the Department had proposed the tracking-device amendments, the proposed
amendment was deferred.

Professor Schlueter also pointed out that the Criminal Rules Committee was
apprised of these developments at the Fall 2003 meeting in Oregon. But to date, there
has been no further report from the Department of Justice on the proposed amendment.

Judge Battaglia reported that he had polled magistrate judges and that there was
still high interest in the amendment.

Following additional discussion about the fact that from a technical standpoint,
the amendment is still pending before the Standing Committee, Ms. Rhodes was asked to
determine the status of the Department’s review of the proposed amendment.

G. Rule 45; Amendment to Provide for Extending Time for Filing.

Professor Schlueter pointed out that under Rule 45(c), additional time for service
1s provided if service is by mail, leaving with the clerk of the court, or by electronic
means, under Civil Rule 5(b)(2)(B), (C) or (D) respectively. He informed the Committee
that the Civil Rules Committee has proposed an amendment to Civil Rule 6, which would
clarify that the three-day period is added after the prescribed period in the rules. That
amendment has been approved by the Judicial Conference and is pending before the
Supreme Court. The Appellate Rules Committee is considering a similar amendment to
its rules. He added that Judge Carnes has suggested that the Criminal Rules Committee
might wish to consider whether to make a similar amendment to Rule 45.

Mr. Campbell expressed some concern about not using the term “calendar” and
Mr. McCabe indicated that the Civil Rules Committee had discussed the issue and had
decided not to use the term “calendar” days.

Following brief discussion, the Reporter was asked to draft a proposed
amendment to Criminal Rule 45, which would parallel the Civil Rule, and present it to

the Committee at its Spring 2005 meeting.

H. Use of Section 2254 and 2255 Official Forms.
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Judge Bucklew informed the Committee that Judge Tommy Miller, a former
member of the Committee, had recommended in a letter to the Chief Judge in his district
that that district should begin using the newly revised and adopted forms for §§ 2254 and
2255 proceedings. Judge Jones recommended that a letter be written to the district courts
pointing out that the new forms are available and that the courts be encouraged to use
them. Following additional brief discussion, Judge Bucklew determined that the
Administrative Office would draft the letter to the district courts.

V. DESIGNATION OF TIME AND PLACE OF NEXT MEETING

Judge Bucklew asked for suggestions on a location for the Spring 2005 meeting.
There was a consensus that the Administrative Office should attempt to secure a location
in Charleston, South Carolina. Members were asked to contact Mr. Rabiej concerning

available dates.

The meeting adjourned at 2:30 p.m. on Saturday, October 30, 2004

Respectfully submitted

David A. Schlueter
Professor of Law
Reporter, Criminal Rules Committee
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ATTENDANCE

The winter meeting of the Judicial Conference Committee on Rules of Practice and
Procedure was held in San Francisco, California, on Thursday and Friday, January 13 and
14, 2005. The following members were present:

Judge David F. Levi, Chair
David J. Beck, Esquire
Charles J. Cooper, Esquire
Judge Sidney A. Fitzwater
Judge Harris L Hartz

Dean Mary Kay Kane

John G. Kester, Esquire
Judge Mark R. Kravitz
Associate Attorney General Robert D. McCallum
Judge J. Garvan Murtha
Judge Thomas W. Thrash, Jr.
Justice Charles Talley Wells
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Member David M. Bernick was unable to participate in the meeting.

Providing support to the committee were: Professor Daniel R. Coquillette, reporter
to the committee; Peter G. McCabe, secretary to the committee and Assistant Director of
the Administrative Office of the U.S. Courts; John K. Rabiej, chief of the Rules
Committee Support Office of the Administrative Office; James N. Ishida and Robert P.
Deyling, senior attorneys in the Office of Judges Programs of the Administrative Office;
Brooke D. Coleman, law clerk to Judge Levi; Joe Cecil of the Research Division of the
Federal Judicial Center; and Joseph F. Spaniol, Jr. and Professor Geoffrey C. Hazard, Jr.,
consultants to the committee.

Representing the advisory committees were:

Advisory Committee on Appellate Rules —
Judge Samuel A. Alito, Jr., Chair
Professor Patrick J. Schiltz, Reporter

Advisory Committee on Bankruptcy Rules —
Judge A. Thomas Small for Thomas S. Zilly, Chair
Professor Jeffrey W. Morris, Reporter

Advisory Committee on Civil Rules —

Judge Lee H. Rosenthal, Chair
Professor Edward H. Cooper, Reporter

Advisory Committee on Criminal Rules —
Judge Susan C. Bucklew, Chair
Professor David A. Schlueter, Reporter
Professor Sara Sun Beale, Consultant

Advisory Committee on Evidence Rules —
Judge Jerry E. Smith, Chair
Professor Daniel J. Capra, Reporter

Patrick F. McCartan, former member of the committee, and John S. Davis,
Associate Deputy Attorney General, also participated in the meeting. Associate Deputy
Attorney General Christopher A. Wray made a presentation on behalf of the Department
of Justice on the second day of the meeting. Attorneys Elizabeth J. Cabraser and Melvyn
R. Goldman participated in a panel discussion on the second day. Professor R. Joseph
Kimble participated by telephone in the committee’s discussion of the report of the
Advisory Committee on Civil Rules.



January 2005 Standing Committee — Draft Minutes Page 3

INTRODUCTORY REMARKS

Judge Levi reported with regret that the term of committee member Patrick
McCartan had expired. He noted that Mr. McCartan had made many major contributions
to the work of the committee over the course of the past six years, and he presented him
with a framed certificate of appreciation signed by the Chief Justice. Mr. McCartan
expressed his appreciation for the honor, and he emphasized that serving on the
committee had been one of the highlights and great privileges of his professional career.

Judge Levi welcomed and introduced Mr. Kester as a new member of the
Standing Committee and Professor Beale as the next reporter to the Advisory Committee
on Criminal Rules. He added that the Standing Committee would honor Professor
Schlueter at its next meeting for his long and distinguished service as reporter to the
criminal rules committee over the past 17 years.

Judge Levi noted with particular sadness the recent death of Judge H. Brent
McKnight, whom he praised as an outstanding member of the Advisory Committee on
Civil Rules and a wonderful human being. He pointed out that Judge McKnight had been
responsible for heading the committee’s efforts in producing new Admiralty Rule G,
which brings together in one place the key procedures governing civil forfeiture actions.

Judge Levi also reported that John Rabiej had recently been honored by election
to membership in the American Law Institute.

He noted that the major team effort to restyle the civil rules for public comment
was nearing an end, and a complete package of restyled rules would soon be ready for
publication. He described the contributions of the many participants as incredible, and he
said that special thanks were due to the members of the Style Subcommittee (Judge
Murtha, Dean Kane, and Judge Thrash), the chair of the Advisory Committee on Civil
Rules (Judge Rosenthal), the chairs of the two subcommittees of the civil rules committee
(Judges Kelly and Russell), the committee reporters and consultants (Professors Kimble,
Cooper, Marcus, and Rowe and Mr. Spaniol), and the staff (Messrs. McCabe, Rabiej, and
Deyling).

Judge Levi reported that two important decisions had helped to assure the success
of the project. First, he said, the committee had decided to avoid making any substantive
changes in the rules and to use a high standard to make sure that changes affect only style
and not substance. Second, he noted, it had been agreed that the Style Subcommittee
would have the final word on matters of pure style, but the civil rules committee would
have the final word as to whether a particular change is substantive or affects substance.
He pointed out that some members of the bar may be concerned when they see changes in
familiar language, but, he emphasized, the advisory committee believes that no changes
have been made to the substance of the rules. He predicted that the reformatting,

>
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reorganization, modernization, and sheer readability of the rules will be a very pleasant
surprise for users.

Judge Levi reported that the Judicial Conference at its September 2004 session
had approved all the recommendations of the committee without discussion. He also
briefly described some of the proposed amendments that had been published for comment
in August 2004, noting that they will be presented to the committee for final approval at
its next meeting. He reported that the Advisory Committee on Civil Rules had just
conducted the first of three public hearings on the proposed electronic discovery rules
amendments and pointed out that there had been a huge amount of public interest.

Judge Levi also mentioned two potential future projects under consideration by
the advisory committees. The first would address the way that time is described in the
different federal rules. It would take a broad look at all the various time provisions to
make sure that they are realistic and internally consistent. The second potential project
would address certain overlaps and conflicts between the civil rules and the evidence
rules.

Judge Levi reported that the civil and evidence advisory committees had reviewed
the Supreme Court’s decision in Blakely v. Washington, 542 U.S. ;124 S.Ct. 2531
(2004), invalidating a state court sentence because it had violated the defendant’s Sixth
Amendment right to jury trial in that aggravating factors enhancing the defendant’s
sentence had been found by the court, and not found by a jury or admitted by the
defendant. He said that the advisory committees had been considering the need to amend
the federal rules if the Supreme Court were to invalidate the federal sentencing system
and to require fact-finding by juries.

On January 12, 2005 — the day before the committee meeting — the Supreme
Court issued its decision in United States v. Booker and United States v. Fanfan, __ U.S.
__ 125 8. Ct. 738 (2005). Copies were provided to the members, and they offered their
initial personal reactions to the opinions. They agreed that the Court had retained the
federal sentencing guidelines in place, but had made them advisory in nature, rather than
mandatory. Judge Levi noted that the result was very satisfactory to the judiciary and
mirrored the proposed recommendations of a special five-judge Blakely/Booker/Fanfan
working group, comprised of the chair and two members of the Criminal Law Committee,
himself, and Judge Robert Hinkle of the evidence rules committee.

Professor Capra pointed out that he had served as the reporter for the special
working group and had conducted research for it. He noted that his review of all district-
court decisions following Blakely had revealed that federal district judges were in fact
continuing to adhere to the federal guidelines, had imposed sentences within the
prescribed ranges of the guidelines in about 90% of the cases, and were carefully
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explaining their reasons for departures. He added that research had shown that appellate
review had worked effectively in those state-court systems that use advisory sentencing
guidelines. He concluded that the advisory-guidelines system left by Booker/Fanfan
would be workable, but he questioned whether Congress would leave it in place for the
long run.

Professor Capra noted that, in light of Booker/Fanfan, there was no need to
change FED. R. EvID. 1101 to make the evidence rules applicable in sentencing, or to
make other changes in the evidence rules generally. Judge Bucklew said that the
Advisory Committee on Criminal Rules would consider the need for changes in the
criminal rules at its next meeting, but it did not appear at first glance that major changes
would be needed. Judge Levi added that the Criminal Law Committee would take the
lead for the Judicial Conference in developing substantive positions and legislative
options.

APPROVAL OF THE MINUTES OF THE LAST MEETING

The committee voted without objection to approve the minutes of the last
meeting, held on June 17-18, 2004.

REPORT OF THE ADMINISTRATIVE OFFICE

Mr. Rabiej reported that the Judicial Conference at its September 2004 session
had approved the committee’s proposed victim allocution amendments to FED. R. CRIM.
P. 32 (sentencing and judgment). He noted, though, that the committee had been aware
of pending legislation that would provide a broader array of rights to victims than the
proposed rule. As soon as the legislation was enacted, he said, the amendments were
withdrawn by pre-arrangement. Mr. Rabiej noted that it is the responsibility of the
Department of Justice under the legislation to alert victims as to the times and places of
various court proceedings. He added that the Advisory Committee on Criminal Rules
was examining the legislation to determine whether any other changes were needed in the
criminal rules.

Judge Levi pointed out that the legislation contains an extraordinary appellate
provision under which victims may seek mandamus on an expedited basis to enforce their
rights and receive a determination by a single appellate judge within 72 hours. It was
pointed out by the participants that the provision is inconsistent with existing statutes and
rules. Mr. Rabiej said that Congressional staff had been alerted to the deficiencies of the
provision, but they had not corrected them.
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Mr. Rabiej reported that legislation enacted in the wake of 9/11 had amended FED.
R. CRIM. P. 6 directly to permit grand jury information to be shared with foreign officials.
But, he said, the statutory provision had been superseded by the restyled body of criminal
rules. He explained that the Administrative Office had advised Congressional staff of the
supersession problem and had drafted an amendment to correct it. But, he said, the
language actually used by Congressional staff was not fully consistent with the restyled
rules.

Mr. Rabiej reported that legislation had passed the House of Representatives in
the last Congress that would amend FED. R. Civ. P. 11 (pleas) to require a court to impose
sanctions for every violation of the rule. The bill, however, died because the Senate did
not act on it. He noted, moreover, that similar legislation had been introduced in the last
several Congresses and had been opposed by the judiciary. He added that the legislation
was likely to be reintroduced again in the 109" Congress, and the committee had asked
the Federal Judicial Center to conduct a new, follow-up survey of federal judges on the
operation of the current rule.

Mr. Rabiej reported that legislation had been introduced to amend FED. R. CRIM.
P. 11 to require a judge to make specific findings that a sentence imposed pursuant to a
plea agreement reflects the “seriousness of the actual offense behavior.” He said that the
Administrative Office had written to the House Judiciary Committee opposing the
provision, and it had been deleted during a mark-up session.

Mr. Rabiej noted that the Sunshine in Litigation Act of 2003, among other things,
would regulate confidentiality provisions in settlement agreements. He reported that the
Federal Judicial Center had conducted an exhaustive study of all sealed settlement cases
in the federal courts and had concluded that sealed settlements are rare and do not present
a problem. He said that the Center’s report had been sent to Senator Kohl, sponsor of the
legislation.

Mr. Rabiej reported on a technical problem with the portion of the federal rules
website that allows the public to submit comments or request a hearing directly through
the website. He noted that the system had worked well in the past, but for some reason it
stopped receiving comments and requests in late 2004. As a result, he said, a notice had
been placed on the site informing the public of the defect and extending the comment
period.

REPORT OF THE FEDERAL JUDICIAL CENTER
Mr. Cecil pointed out that the agenda book for the committee meeting contained a

status report on the educational and research projects undertaken by the Federal Judicial
Center. (Agenda Item 4)
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He reported briefly on research requested by the Advisory Committee on
Appellate Rules. He described the Center’s work in evaluating the possible impact of
permitting citation of unpublished appellate opinions in the courts of appeals under
proposed FED. R. ApP. P. 32.1. He noted that the Center was conducting both a study of
actual cases and a survey of judges and attorneys.

Judge Alito noted that the study was quite sophisticated and was aimed at
ascertaining whether a policy that permits citation of unpublished opinions increases the
time of judges and leads to a decrease in the number of precedential opinions. He also
pointed out that the Administrative Office was conducting a statistical survey of median
disposition times and any other pertinent events that might show workload impact, such
as the number of cases decided by summary decisions. Up to this point, he said, there
was no sign that there had been any changes in disposition times or in the number of
summary dispositions in the circuits permitting citation of unpublished opinions.

REPORT OF THE ADVISORY COMMITTEE ON APPELLATE RULES

Judge Alito and Professor Schiltz presented the report of the advisory committee,
as set forth in Judge Alito’s memorandum and attachment of December 13, 2004.
(Agenda Item 5)

Judge Alito reported that the advisory committee was not seeking approval of any
amendments. But, he said, it was continuing to consider various proposed amendments
to the appellate rules that would eventually be presented to the Standing Committee as a
package, rather than in piecemeal fashion.

Informational Items
FED.R. APp. P. 4(a)(1)(B) and FED. R. APp. P. 40(a)(1)

He noted that the advisory committee at its last meeting had approved
amendments to FED. R. APp. P. 4(a)(1)(B) (appeal of right — when taken) and FED. R.
APP. P. 40(a)(1) (petition for panel rehearing). They would make it clear that the
additional time the government is given to file an appeal or a petition for panel rehearing
applies in cases in which an officer or employee of the United States is sued either in an
individual capacity or an official capacity for acts or omissions occurring in connection
with duties performed on behalf of the United States. He explained that additional time is
given the Department of Justice to accommodate its internal review procedures.
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FED. R. AprP. P. 28 and 32

Judge Alito reported that complaints had been received from the bar regarding the
many variations among local circuit rules as to requirements for briefs. As a result, he
said, the advisory committee had asked the Federal Judicial Center to conduct a
comprehensive study of local briefing requirements. He noted that the Center’s report
was excellent, and it documented that there is a great deal of local rulemaking in this area
and considerable diversity in practice among the circuits.

The report, he said, showed that some of the local-rule requirements contradict
FED. R. App. P. 28 (briefs). But, he observed, achieving complete uniformity would be
very difficult, particularly since the circuits feel very strongly about their local rules on
this topic. He added, though, that the advisory committee would try to promote more
uniformity by proposing some discrete changes in Rule 28 from time to time, by
encouraging improvements in local rules, and by trying to make it easier for lawyers to
ascertain the local requirements.

Professor Schiltz pointed out that the local briefing requirements are scattered
among local rules, internal operating procedures, manuals, and other sources. He said
that the advisory committee would pursue getting these various materials posted on the
Internet, and it would try to pinpoint certain changes for potential inclusion in the national
rules.

One member complained that local rule requirements for briefs appear to be
proliferating, change frequently, are generally confusing, and can be a snare for attorneys.
Other participants added that many of the variations are not justified, and some urged the
rules committees to be more active in promoting national uniformity. Others pointed out,
however, that the Rules Enabling Act specifically authorizes local rulemaking, and it is
no simple task to determine whether a particular local provision is actually in conflict
with the national rules.

Professor Coquillette pointed out that the 1988 amendments to the Rules Enabling
Act vested oversight of local appellate court rules in the Judicial Conference and gave it
authority to abrogate local circuit court rules that conflict with the national rules. He
suggested that the Advisory Committee on Appellate Rules might be asked to take
another look at whether, as a matter of policy, it would be appropriate to preempt local
rulemaking by the individual courts of appeals in certain, specific areas, while leaving
other areas open to local procedural variations.
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REPORT OF THE ADVISORY COMMITTEE ON BANKRUPTCY RULES

Judge Small and Professor Morris presented the report of the advisory committee,
as set forth in Judge Zilly’s memorandum and attachments of December 1, 2004.
(Agenda Item 6)

Amendments for Publication
FED. R. BANKR. P. 1014

Judge Small reported that the advisory committee had approved for publication in
August 2005 a proposed amendment to FED. R. BANKR. P. 1014 (dismissal and change of
venue) recommended by the joint Venue Subcommittee of the Advisory Committee on
Bankruptcy Rules and the Bankruptcy Administration Committee. The problem, he said,
is that large cases are often filed in the wrong district. The proposed amendment would
explicitly allow a court on its own motion to initiate a change of venue. He pointed out
that most bankruptcy judges believe that they have that authority now, but some do not.
Professor Morris added that the committee note to the proposed amendment attempts to
make it clear that the rule does not grant any new authority to a court, but merely
recognizes existing authority and provides a requirement for notice and a hearing.

The committee without objection approved the proposed amendment for
publication by voice vote.

FED. R. BANKR. P. 3007

Judge Small reported that the last sentence of current FED. R. BANKR. P. 3007(a)
(objections to claims) states that if an objection to a claim is joined with a demand for
relief of the kind specified in Rule 7001, it “becomes” an adversary proceeding. He
pointed out that there are serious problems with this language, including problems of
issue preclusion. He said that the proposed amendment would eliminate the problematic
sentence and make it clear in a new subdivision (b) that a party asking for relief of the
type that requires an adversary proceeding must actually file an adversary proceeding.
The party could no longer simply include the demand for relief in its objection to claim.

Professor Morris pointed out that an adversary proceeding generally asks for
positive relief, unlike an objection to a claim. In addition, he said, an adversary
proceeding requires the filing of a complaint and service of a summons, but an objection
to claim does not. Finally, he observed, a court can always consolidate matters for
processing.
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The committee without objection approved the proposed amendment for
publication by voice vote.

Amendment for Final Approval
FED. R. BANKR. P. 7007.1

Judge Small reported that the proposed amendment to FED. R. BANKR. P. 7007.1
(corporate ownership statement) would correct an oversight in the rule. The rule, which
took effect on December 1, 2003, currently states says that a party must file the required
corporate ownership statement with its “first pleading.” But, he said, the rule does not go
far enough. The time for filing the statement should be when the party files its first paper
in a case — whether or not it is a “pleading.” Accordingly, the proposed revised
language would be broadened to specify that the statement must be filed with a party’s
“first appearance, pleading, motion, response, or other request addressed to the court.”

Judge Small pointed out that the advisory committee was asking the Standing
Committee to approve the change without publication because it is a technical
amendment comporting with the original intention of the drafters of the rule. Professor
Morris added that the proposed amendment would make the rule almost identical to the
counterpart provision in the civil rules, FED. R. Civ. P. 7.1.

Judge Levi pointed out that the proposed amendment did not require immediate
implementation, and he suggested that it might be better to provide an opportunity for the
public to comment on it. The committee concurred.

The committee without objection approved the proposed amendment for
publication by voice vote.

Informational Items
FED. R. BANKR. P. 2002(g), 9001(9), and 9036

Judge Small reported that several proposed amendments to the bankruptcy rules
had been published in August 2004, with a comment deadline of February 15, 2005. He
noted that three of the amendments could have positive budget effects for the courts and
should be processed on an expedited basis. He pointed out that the proposals had been
studied at length, were not controversial, and had received no public comments following
publication.

Judge Small explained that the proposed amendment to FED. R. BANKR. P.
2002(g) (addressing notices) would permit a creditor to make arrangements with a “notice
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provider” to receive all its court notices, either electronically or by mail, at an address
specified by the creditor. Proposed FED. R. BANKR. P. 9001(9) (definitions) would define
a “notice provider” as any entity approved by the Administrative Office to give notice to
creditors. FED. R. BANKR. P. 9036 (notice by electronic transmission), as amended,
would eliminate the requirement that the sender of an electronic notice obtain
confirmation that the notice has been received. He pointed out that many Internet
providers do not provide for confirmation of receipt. Thus, many entities are unable to
take advantage of electronic noticing. The revised rule, he said, would encourage
creditors to sign up for centralized noticing, particularly electronic noticing. In addition
to the benefits accruing to creditors themselves, the change would save considerable
mailing and administrative expenses for the courts.

He said that the proposed amendments would be expedited by having the
Advisory Committee on Bankruptcy Rules vote on them by e-mail ballot right after the
end of the public comment period. The Standing Committee in turn would poll its
members by e-mail in time to present the amendments to the Judicial Conference at its
March 2005 meeting. If the Conference approves them, the amendments would be
transmitted immediately to the Supreme Court, which could act on them by May 1, 2005.
The rules could then take effect by operation of law on December 1, 2005 — one year
sooner than usual.

One member expressed some concern about the problem of a creditor not
receiving a notice, and he asked the advisory committee to consider adding a provision to
the rule at a later date that would address the issue.

FED. R. BANKR. P. 4002(b)

Judge Small reported that the advisory committee had published proposed
amendments to FED. R. BANKR. P. 4002(b) (duties of the debtor) that would require the
debtor to bring certain documents to the § 341 meeting of creditors. He said that the
advisory committee would present the amendments for final approval at the June 2005
Standing Committee meeting.

Judge Small explained that the Executive Office for United States Trustees had
initiated the proposal. In its proposal, the Executive Office would have required the
debtor to bring a great many documents to the § 341 meeting. But, he pointed out, the
recommendation had attracted substantial opposition from consumer bankruptcy
attorneys, and more than 80 negative comments had been received by the advisory
committee before the matter was even on its formal agenda.
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He noted that a special subcommittee had been appointed to review the proposal,
and it had conducted a conference with interested parties and made recommendations to
the full committee. The full advisory committee then studied the proposal and approved
a shortened list of required documents for the debtor to bring to the meeting, i.e., picture
identification, a pay stub or other evidence of current income, the most recent federal
income tax return, and statements of depository and investment accounts.

He added that the committee had received a detailed comment from a bankruptcy
judge who recommended expanding the list of documents. He noted that the judge had
asked to testify at the hearing, but withdrew his request and stood on his written statement
when informed that the hearing had been cancelled for lack of other witnesses.

Finally, Judge Small reported that the advisory committee would consider
additional rules proposals from the Venue Subcommittee, and it would seek permission to
publish them at the June 2005 Standing Committee meeting.

REPORT OF THE ADVISORY COMMITTEE ON CIVIL RULES

Judge Rosenthal and Professor Cooper presented the report of the advisory
committee, as set forth in Judge Rosenthal’s memorandum and attachments of December
17, 2004. (Agenda Item 7)

Amendments for Final Approval
FED.R. C1v. P. 5.1 and 24(c)

Judge Rosenthal reported that the advisory committee was recommending final
approval of proposed new FED. R. Civ. P. 5.1 (constitutional challenge to a statute) . She
noted that the rule had been published in August 2003, and it had attracted little comment
and no criticism. The advisory committee, she said, further polished the rule at its last
meeting, and the revisions made since publication did not require republication.

She explained that both 28 U.S.C. § 2403 and FED. R. C1v. P. 24(c) (intervention)
require a court to certify to the Attorney General of the United States, or the attorney
general of a state, when the constitutionality of a federal or state statute affecting the
public interest is drawn into question and the pertinent government is not a party to the
proceeding. But, she pointed out, the requirement has often been ignored, largely because
court employees are simply unaware of it.

She said that the proposed new rule had been initiated by the Department of
Justice, which had recommended two principal rule changes. First, the Department
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suggested that the existing certification requirement be moved from Rule 24(c) and
placed in a new Rule 5.1, immediately following FED. R. C1v. P. 5 (service) to emphasize
its importance. Second, the notice to the attorney general should be strengthened by
adding to the requirement of court certification a new requirement that the party who
challenges the constitutionality of a statute also notify the appropriate attorney general.

She noted that some concern had been expressed in the advisory committee over
the new notice requirement placed on parties challenging a statute. But, she added, the
Department of Justice had convinced the committee that notice by the court alone has
been insufficient to protect the government’s interests. Moreover, experience in the
several states imposing the same notice requirement has shown that no undue burdens are
placed on the challenging party.

Judge Rosenthal pointed out that, as published, the rule would have required the
court to set a time not less than 60 days for the government to intervene. Following the
comment period, though, the advisory committee modified the provision to state that
unless the court sets a later time, the attorney general may intervene within 60 days after
notice is filed or the court certifies the challenge, whichever is earlier. The court,
moreover, may extend the time on its own motion.

In addition, the committee moved language up from the committee note to the text
of the rule to make it clear that before the time to intervene expires, the court may reject
the constitutional challenge, but it may not enter a final judgment holding the statute
unconstitutional. Thus, the court can reject unsound challenges quickly, grant
interlocutory relief, continue pretrial activities, and conduct other proceedings to avoid
delay.

Judge Rosenthal explained that the rule also provides for service on the attorney
general by certified or registered mail or by electronic notice to an address designated by
the attorney general. She said that no such addresses are currently in place, but they
would likely be established by the Department of Justice in the near future. Finally, she
pointed out, the rule clarifies that if a party fails to give notice, it does not forfeit a
challenge to a constitutional right.

One member noted that the new rule is broader than the statute and the current
rule, which govern challenges only to statutes “affecting the public interest.” Judge
Rosenthal replied that the advisory committee had deliberately broadened the scope of the
reporting requirement to make sure that notice is given in every case in which a challenge
is made to a statute. She noted that the expansion tracked the language of the counterpart
provision in the appellate rules, FED. R. App. P. 44.
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One member expressed concern that the rule did not provide for a sanction against
a party who fails to notify the attorney general. It was pointed out, though, that judges
have adequate authority under the rules to deal with non-compliance. In addition, it was
noted that a party challenging the constitutionality of a statute cannot effectively obtain
the relief requested until the government enters the case. Another member expressed
concern as to the internal consistency of the language of the proposed rule and asked the
advisory committee to take another look at it before it is published.

Judge Small added that the new rule had implications for the bankruptcy rules
because the current FED. R. C1v. P. 24 is incorporated in adversary proceedings by virtue
of FED. R. BANKR. P. 7024. He said that the bankruptcy advisory committee would
consider the matter at its next meeting and make appropriate recommendations to the
Standing Committee in June 2005.

The committee approved the proposed new rule and proposed amendment
for final approval by voice vote with two objections.

Proposed Style Revisions for Publication

Judge Rosenthal reported that the advisory committee was recommending that
Rule 23 and Rules 64-86 be added to the list of restyled rules previously approved for
publication by the Standing Committee. She explained that the advisory committee had
made a number of further style changes in the rules previously approved for publication,
consistent with the directions of the Standing Committee to continue polishing the
document and to pick up minor errors and inconsistencies.

She added that three more non-controversial “style-substance” amendments
would be included as part of the publication package, along with the “style-substance”
amendments previously approved for publication by the Standing Committee. She
pointed out that the package would also include a memorandum prepared by Professor
Kimble explaining the key style conventions adopted by the committee. That document
would give readers an appropriate context by which to judge the revisions.

Accordingly, she asked the Standing Committee to approve the entire package of
restyled civil rules for publication, subject to final review for typographical errors,
formatting, cross-references, and the like. She suggested that if members had any
additional suggestions, they would be considered by the advisory committee during the
public comment period.

Judge Rosenthal reported that the committee would schedule public hearings
before the end of the comment period. She added that Professor Cooper had written an
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excellent law review article on the style project that deserved attention — Restyling the
Civil Rules: Clarity Without Change, 79 NOTRE DAME L. REV. 1761 (Oct. 2004)

The committee without objection approved the proposed style package for
publication by voice vote.

Informational Items

Judge Rosenthal reported that proposed class action fairness act legislation would
be re-introduced in the new Congress, be considered by the Senate early in February
2005, and proceed directly to the Senate floor without a hearing. The bill would then be
taken up by the House Judiciary Committee.

She reported that on January 12, 2005, the day before the Standing Committee
meeting, the advisory committee had conducted the first of three public hearings on the
proposed electronic-discovery amendments. She noted that many of the participants in
the Standing Committee meeting had attended the hearing, and a full transcript would be
made public. She said that the committee continues to receive a heavy volume of written
comments on the proposed amendments, and many more comments were expected before
the February 15, 2005, comment deadline.

Judge Rosenthal noted that the advisory committee would meet in April 2005 to
consider all the comments and testimony. At that time, she said, the committee would
decide whether to proceed with the published changes, whether to republish any
amendments, and whether to send proposals on to the Standing Commiittee for final
approval.

She noted that the advisory committee had set forth in the agenda book the
various future projects that it was considering, including: (1) a suggestion by the
Department of Justice that the committee clarify how indicative court rulings should be
handled; (2) a proposal to amend FED. R. C1v. P. 48 to deal with jury polling; and (3) a
suggestion to improve the practice of taking depositions under FED. R. Civ. P. 30(b)(6).
The committee, she said, had also been asked to consider possible changes in the pleading
rules and the summary judgment rule. She pointed out that the committee had deferred
action on these various substantive matters until completion of the style project.

REPORT OF THE ADVISORY COMMITTEE ON CRIMINAL RULES

Judge Bucklew and Professor Schlueter presented the report of the advisory
committee, as set forth in Judge Bucklew’s memorandum and attachment of December 2,
2004. (Agenda Item &)
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Informational Items

Judge Bucklew reported that the advisory committee had no action items to
present to the Standing Committee. She noted that amendments to five criminal rules had
been published for public comment in August 2004 and explained that they were
noncontroversial and had attracted only one comment.

Three of the five amendments, she said, would allow the government to transmit
documents to the court by “reliable electronic means” — FED. R. CRIM. P. 5(c)(3) (initial
appearance); FED. R. CRIM. P. 32.1(a) (revocation or modification of probation or
supervised release); and FED. R. CRIM. P. 41(d) and (e) (search and seizure). The
proposed amendment to FED. R. CRIM. P. 40 (arrest for failing to appear in another
district) would fill a gap in the rule and allow a magistrate judge to set conditions of
release for a person who fails to appear. The proposed amendment to FED. R. CRIM. P. 58
(petty offenses and other misdemeanors) would eliminate a conflict with FED. R. CRIM. P.
5.1 (preliminary hearing) and clarify the advice that a magistrate judge must give at an
initial appearance in a petty offense or misdemeanor case.

Judge Bucklew reported that the advisory committee had a number of important
matters on the agenda for its April 2005 meeting. Among other things, the members
would consider a proposed new FED. R. CRIM. P. 49.1 (privacy in court filings) to
implement the E-Government Act’s requirement that federal rules be promulgated to
meet privacy and security concerns raised by posting court files on the Internet. She said
that the advisory committee should be able to forward a rule to the Standing Committee
in June 2005 for publication.

Judge Bucklew reported that the advisory committee at its last two meetings had
discussed a proposal from the American College of Trial Lawyers for rule amendments to
address problems that the college perceives with implementation of the government’s
duties under Brady v. Maryland to turn over exculpatory evidence to the defendant. She
said that one proposal under consideration would call for the government to provide
information to the defendant 14 days before trial. But, she cautioned, the Department of
Justice was likely to oppose any amendment codifying Brady. Professor Schlueter added
that discussions are sensitive and on-going, and it was very unlikely that any proposal
would be submitted to the Standing Committee in June 2005.

Judge Bucklew reported that the advisory committee was looking closely at the
Booker/Fanfan case to determine what changes might be needed in the criminal rules.
She also pointed out that the committee would look again at FED. R. CRIM. P. 6 (grand
jury) to see whether additional changes are needed in light of the recent 9/11 statute. She
added that the committee would also look at FED. R. CRIM. P. 11 (arraignment and plea)
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to consider the need for an amendment to require a judge to make a finding on the record
that a plea agreement recognizes the seriousness of the defendant’s behavior.

She reported that the advisory committee had approved proposed amendments to
FED. R. CRIM. P. 41 (search and seizure) to provide procedures for tracking device
warrants, noting that magistrate judges have said clearly that they would like additional
guidance in this area. She explained that the Standing Committee had approved the
proposed rule at its June 2003 meeting and had forwarded it to the Judicial Conference.
But the amendments were later deferred and have been in limbo ever since. She said that
the advisory committee would like to know their status and whether the committee should
proceed further. She noted that a recent poll of the magistrate judges had shown that
there was still strong support for the amendments.

Judge Levi explained that the amendments had been deferred after the September
2003 Judicial Conference meeting at the request of the deputy attorney general. Assistant
Attorney General McCallum reported that the Department of Justice’s Criminal Division
was looking into the matter and would present its definitive view to the committee soon.
Judge Bucklew added that the advisory committee could take up the matter at its April
2005 meeting.

FED.R. CRIM. P. 29

Judge Bucklew reported that the advisory committee at its last two meetings had
considered the Department of Justice’s proposal to amend FED. R. CRIM. P. 29 (motion
for judgment of acquittal) to require a judge to defer ruling on a motion to acquit until
after the jury returns a verdict. The committee, she said, failed to approve the proposal,
but the members stood ready to reconsider the issue. She pointed out that they had read
the supplemental materials submitted by the Department to the Standing Committee.

Mr. Wray presented the government’s position and emphasized the importance of
the matter to the Department. He explained that Rule 29 authorizes a judge to grant a
verdict of acquittal either before or after the return of a jury verdict. The main problem,
he said, is that the Double Jeopardy Clause of the Constitution precludes an appeal by the
government when a trial judge grants an acquittal before return of a verdict. He explained
that the committee note to the 1994 revision of Rule 29 encouraged judges to await the
jury’s verdict before ruling on an acquittal motion. He noted, too, that the Supreme Court
has stated that it is preferable for trial judges to await the jury’s verdict before granting an
acquittal.

Mr. Wray pointed out that the proposal to amend Rule 29 was fully supported by
the leadership of the Department of Justice, but the impetus for the change was coming
from the ground up — from front-line prosecutors. He stressed that a pre-verdict
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acquittal is an anomaly under the rules. It may be the only action of a trial judge that is
both dispositive and unappealable. Moreover, he said, a pre-verdict acquittal overrules
the conscience of the community, as expressed through the action of a jury of citizens.
And it may result in significant injustice in a given case.

Mr. Wray suggested that the advisory committee may not have been aware of the
extent of the problem, and he acknowledged that the Department may not have been as
persuasive as it could have been. But, he said, the supplemental materials submitted by
the Department make the case for a change. He noted, for example, that the numbers
alone are significant, even though statistics in this area are inherently imperfect and
underinclusive. He pointed out that over a four-year period, there had been 259 Rule 29
judgments of acquittal. Of that total, 72% had been granted before the jury returned a
verdict — not the preferred method under Rule 29. About 70% of these pre-verdict
acquittals had disposed entirely of the prosecution, rather than just certain counts in a
multi-count case.

He suggested that it cannot be determined whether these cases had been decided
correctly because appellate review had been precluded by the trial judges’ actions. But,
he said, there is strong reason to suspect that a significant number of the pre-verdict
acquittals had been erroneous and would have been reversed on appeal. He noted that the
Department appeals about 60% to 70% of post-verdict acquittals, and about one
published opinion a month reverses a trial judge’s post-verdict action. He added that
there is no reason to suppose that pre-verdict acquittals are less likely to be erroneous
because they are often entered in the heat of trial.

Mr. Wray explained that the standards for granting an acquittal are stringent. The
trial judge must assess the evidence in the light most favorable to the government and
resolve all inferences and credibility questions in favor of the government. Then, an
acquittal should be granted only if no rational trier of fact could find the defendant guilty
beyond a reasonable doubt. Obviously, he argued, that is not the standard that some
judges had used. He proceeded to describe the facts of some specific cases in which the
Department believed that district judges had committed serious error by granting an
acquittal before verdict.

He emphasized that the problem had to be fixed, but he added that there may be
more than one way to address the problem by rule. He explained that the Department was
not asking the Standing Committee to choose one particular solution, but was merely
telling the committee that the status quo is unacceptable and should be remedied by the
advisory committee. He suggested that providing the government an appellate remedy
would be a modest response to an immodest problem.
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He referred to Judge Levi’s proposal made at the last advisory committee meeting
to allow a judge to enter a pre-verdict judgment of acquittal, but only on condition that
the defendant waive double jeopardy protection and permit an appeal by the government.
He noted that this particular solution would allow judges to cull out individual defendants
and counts in appropriate cases and protect the rights of both the defendant and the
government. He said that Department attorneys had considered the proposal and found
that, on balance, it was a good one. He added in response to a question that the
defendant’s waiver of double jeopardy protection appeared to be constitutional.

Judge Bucklew reported that the advisory committee would be pleased to take
another look at the matter, and she suggested that part of the committee’s problem with
the proposal had been a lack of persuasive information. Judge Levi said that the advisory
committee, not the Standing Committee, is the right body to draft a proposed rule. He
suggested, moreover, that it would be inappropriate for the Standing Committee to tell the
advisory committee that a rule should be published or to ask it to draft a particular rule.
Rather, he said, the advisory committee, as the body with the relevant expertise, should
be asked to consider the best formulation for a rule that would address the problems
dentified by the Department of Justice and then to make a separate recommendation as to
whether that rule should be published for public comment. At its next meeting, then, the
Standing Committee would have all the information it needs to make appropriate
decisions on the matter.

He noted that the Advisory Committee on Criminal Rules had been very
interested in the Department’s proposal to defer acquittals until after verdict, and it had at
first voted to proceed with an amendment to Rule 29. But, he added, the committee
became concerned about deferring verdicts in hung-jury, multiple-count, and multiple-
defendant cases. He said that the hung-jury problem had inspired his alternate suggestion
that a pre-verdict acquittal might be conditioned on the defendant’s waiver of double
jeopardy rights. In essence, the proposal would offer the defendant a choice. If a
defendant wants the judge to consider a pre-verdict acquittal, he or she must be willing to
preserve the government’s right to appeal. He noted that the advisory committee’s
reporter, Professor Schlueter, had reduced the proposal to text form, and it appears
workable.

One member said that the waiver proposal looked very promising and should be
pursued by the advisory committee. He added that the Standing Committee should
express 1ts sense that the advisory committee should seriously considering bringing
forward a rule. Another member emphasized the advisory committee should document
the analysis behind its recommendations and its reasons for chosing one alternative over
another.
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In light of the committee discussion, Judge Levi restated his suggestion and
recommended that the advisory committee be asked to: (1) consider an amendment of
Rule 29 as a serious topic that deserves further consideration; (2) formulate the best way
to deal with the problems identified by the Department of Justice and draft the best rule
and committee note; and (3) recommend to the Standing Committee whether that rule and
note should be published for public comment. The advisory committee, he said, could
then consider the matter at its spring meeting, and the Standing Committee would have
all the information it needs to consider the proposal at its June 2005 meeting.

The Department of Justice representatives agreed to this course of action, and they
expressed their commitment to resolving the matter through the rulemaking process.

The committee by voice vote without objection approved Judge Levi’s
proposal to the advisory committee.

REPORT OF THE ADVISORY COMMITTEE ON EVIDENCE RULES

Judge Smith and Professor Capra presented the report of the advisory committee, as
set forth in Judge Smith’s memorandum and attachment of December 10, 2004. (Agenda
Item 9)

Informational Items

Judge Smith reported that the advisory committee had not held a separate autumn
meeting, but had decided, instead, to conduct a meeting immediately following the
Standing Committee meeting. He noted that proposed amendments to four evidence rules
had been published for comment.

He said that the advisory committee had been surprised by the lack of public
comment to date on the proposed amendments to FED. R. EVID. 408 (compromise and
offers to compromise). Among other things, the use of statements and conduct during
civil settlement negotiations would not be barred when offered in a later criminal case.
He pointed out that the Department of Justice had asked for a broader rule, but the
committee was proposing a compromise rule that allows use of comments made at
settlement negotiations, but not the settlement itself.

He reported that the proposed change to FED. R. EVID. 609(a)(2) (impeachment by
evidence of conviction of a crime) deals with the automatic impeachment of a witness by
evidence that he or she has been convicted of a crime of “dishonesty or false statement.”
He explained that the amendment permits the mandatory admission of evidence of
conviction only when it “readily can be determined” that the crime of conviction was one
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of dishonesty or false statement, such as by the elements of the crime or by clear
information set forth in the indictment or other key document.

Judge Smith said that the proposed amendment to FED. R. EVID. 606(b)
(competency of a juror as a witness) would make it clear that testimony by a juror may be
used only to prove that the verdict reported by the jury was the result of a clerical
mistake. The amendment, thus, rejects some case law that interprets the current rule to
allow jurors to be polled as to whether the jury understood the instructions.

Judge Smith noted that a preliminary reading of the Booker/Fanfan case shows
that the advisory committee will not have to make any changes in the Federal Rules of
Evidence. But, he added, the committee will have to wait to see what Congress does in
the wake of the case. He added that the advisory committee had also decided not to
proceed on any rules issues that may be impacted by the Supreme Court’s decision in
Crawford v. Washington, 541 U.S. 36 (2004), barring the use of “testimonial” hearsay
against a criminal defendant in the absence of cross-examination. The committee,
instead, will monitor case law development under Crawford.

Professor Capra said that a suggestion had been received recommending an
amendment to FED. R. EVID. 803(8) (hearsay exception for public reports) to ensure that
federal statutory standards are incorporated into the admissibility requirements of the rule.
He noted that public records are considered presumptively trustworthy, and the courts do
not seem to be having any difficulty in applying Rule 803(8). He added that the advisory
committee would consider the suggestion at its January 2005 meeting.

REPORT OF THE TECHNOLOGY SUBCOMMITTEE

Judge Fitzwater reported that the Technology Subcommittee had met in January
2004 and had prepared a template for the advisory committees to use in drafting rules to
implement the E-Government Act of 2002. The statute requires that federal rules be
issued to address the privacy and security concerns raised by posting court files on the
Internet. He pointed out that the subcommittee had revised the template to incorporate
views expressed by the advisory committees and some suggestions by the Department of
Justice. Professor Capra added that working from a single template fosters the mandate
of the E-Government Act that the federal rules be as uniform as possible.

Professor Capra reported that the goal was to have rules amendments presented by
the advisory committees to the Standing Committee at its June 2005 meeting, so that they
could be published in August 2005. He explained that the basic decisions reflected in the
template had been derived from the extensive work of the Court Administration and Case
Management Committee, which had conducted several public hearings and had
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determined that the best policy for the Judicial Conference to adopt was a general rule
that “public is public,” i.e., that all case papers publicly available at the courthouse should
also be made available on the Internet. But, he cautioned, certain specific categories of
sensitive personal information would have to be redacted.

He noted that the Court Administration and Case Management Committee had
spent a great of time discussing which sensitive information should be redacted. The
Technology Subcommittee and the advisory committees, he said, had made a few
additions to the policy to implement some requirements of the E-Government Act and to
meet some concerns of the Department of Justice. He explained that the resulting
template is necessarily complex, and it categorizes four different kinds of document
filings: (1) documents that must be redacted; (2) documents exempt from the redaction
requirement, such as administrative agency records; (3) social security and immigration
appeals, for which public access will be restricted to the courthouse; and (4) documents
filed under seal. He noted that the template states that a court by order in a case may limit
or prohibit remote electronic access to a particular document in order to protect against
disclosure of private or sensitive information.

Professor Schiltz reported that the proposal to be considered by the Advisory
Committee on Appellate Rules states that documents in the appellate courts should be
treated in the same manner that they are treated in the court below.

PROPOSED TRANSNATIONAL PROCEDURES

Dean Kane led a panel discussion of the American Law Institute’s transnational
procedure project with Professor Hazard and distinguished San Francisco attorneys
Elizabeth Cabraser and Melvyn Goldman. Dean Kane noted that Professor Hazard was
the only American co-reporter on a project that developed a set of procedural rules drawn
from both civil-law and common-law systems for use in handling commercial contests.
The results of the project, she said, had been approved recently by the Institute. She
asked Professor Hazard first to describe some provisions in the proposed rules, and then
she asked Ms. Cabraser and Mr. Goldman to respond.

Professor Hazard noted at the outset that the transnational project had been started
about 10 years ago with intense consultation by lawyers from many parts of the world. It
was conceived as a procedure for commercial cases involving sophisticated lawyers and
clients. But, he said, the rules could also be used in other categories of cases. And, he
added, they are generally compatible with the American system and with jury trials. They
include provisions dealing with notice, the right of participation, judicial management of
proceedings, and full consultation by advocates.
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Four of the ideas embraced in the rules, he said, could potentially be adapted for

use In the federal court system: (1) more focused discovery; (2) fact pleading; (3) written
statements of witnesses in lieu of oral testimony for direct examination; and (4) motions
demanding proof.

1.

With regard to discovery, Professor Hazard pointed out that the U.S. has the
broadest discovery system in the world. In general, a party must — on demand
and at its own expense — turn over to a requesting party any evidence it has that
may lead to admissible evidence. Elsewhere in the world, on the other hand,
discovery requests must be more specific. A producing party’s obligation,
moreover, extends only to relevant evidence. Other countries, he noted, are
mindful of the problem of relevant evidence residing in the hands of an opposing
party, but release of that type of evidence is usually governed by substantive law.

He said that the present federal rule dealing with document discovery had been
adopted in contemplation of the exchange of a dozen or so documents, before the
use of copying machines and computers. He questioned whether the sheer
quantity of documents today makes a difference that calls for a rule change. He
added that one interesting consequence of the enormous discrepancy between U.S.
and foreign document production rules is that some foreign companies initiate
litigation in the United States just to get broad discovery that they can use in a
dispute back home.

Professor Hazard pointed out that the federal rules authorize notice pleading. But
other countries and many U.S. states require a complainant to set forth specific
facts at the outset. He suggested that most good plaintiff’s lawyers already use
fact pleading, even in the federal courts, because they want the court to understand
their case from the outset. He explained that the proposed transnational rules
require the complaint to set forth facts with sufficient particularity in
contemplation of discovery.

Professor Hazard explained that the transnational rules provide that in a nonjury
trial a written statement by a witness is a necessary predicate to the testimony of
that witness. This is contrary to U.S. procedure, where direct testimony is taken
orally. Under the transnational rules, the first submission is a written statement
prepared by the lawyer setting out what the testimony of a particular witness is
going to be. Then an examination of the witness follows — either by the judge in
civil law countries, or by the lawyers in common law countries. Thus, the oral
testimony of the witness is essentially cross-examination.
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4. Fourth, the transnational rules provide for a motion demanding proof, a sort of
streamlined version of a summary judgment motion. Typically, he said, a
summary judgment motion is made by a defendant arguing that the plaintiff lacks
proof as to key elements of the case. The movant has to attach details to show
that there is considerable proof that a particular issue is not subject to proof by the
opposing party. Instead, he said, why not have a motion demanding proof? That
way, the movant does not have the full burden of establishing that there cannot be
proof on a particular issue.

Ms. Cabraser said that the federal and state procedural rules work very well in
many cases, but they do not work well in others, nor do they always provide protection
for litigants against bad practices. Parties, she said, can make litigation unjustifiably
expensive and combative.

She suggested that the proposed transnational rules may work very well in
commercial disputes, which usually involve litigation among equals. But, she added,
much litigation in the American courts is among parties who are not equal. For example,
she said, most countries do not have the highly developed tort law of the U.S., nor do they
provide the same level of access for ordinary citizens. The courts of the U.S. follow a
different national ethos and provide regulation through the litigation process.

With regard to the cost of producing documents, she said, the system should not
place most of the cost of production on the plaintiffs. Judges, she pointed out, have
authority to assess costs against requesting parties in appropriate cases.

She said that in her own individual cases, the same defendant has produced the
same documents several times in past cases. But she must ask for them again in each new
case, thereby adding costs to the defendant and running up transactional costs. She
suggested that it might helpful if there were a rule or protocol in the complex litigation
manual enabling a defendant to identify documents previously discovered and placing the
burden on the plaintiff to get them.

With regard to fact pleading, she said that plaintiffs should be required to set forth
the facts in a clear manner. It helps both the pleader and the court, and it avoids the need
for status conferences to find out what the case is about. She noted that she personally
provides the same level of detail in federal complaints that she does in her state court
complaints

She suggested that a motion demanding proof could work in both sophisticated
and simple cases, especially where there are a limited number of documents. She said
that summary judgment had become unmanageable in complex cases, and it leads to

Page 24



January 2005 Standing Committee — Draft Minutes Page 25

production of a huge volume of documents. She suggested that the concept of a motion
demanding proof should be tried.

Mr. Goldman said that discovery, especially electronic discovery, is completely
out of hand. He noted that civil cases are rarely tried, yet the parties in the end have to
bear the cost of wasteful discovery.

He pointed out that effective case managament is the appropriate reform. He said
that a judge should take over a case from the first conference and identify the claims,
defenses, issues, and evidence on both sides. The judge, he said, will learn quickly what
discovery is needed and will tailor it to the circumstances of the particular case. Staged
discovery, for example, would be particularly appropriate.

But, he said, early hands-on case management does not take place in the courts
where he practices today, except with a handful of trial judges. Instead, he said, the
normal practice is to have pro forma case management conferences with pro form orders.
He suggested that if there were effective case management, there would be far less
discovery and abuse.

He pointed out that judicial case management is clearly contemplated in the
federal rules and in the new transnational rules. But it is not happening for a number of
reasons. Not all trial judges, he suggested, are suited by temperament to case
management. Judges, moreover, see that the vast majority of their cases settle, and they
may conclude that hands-on case management is not a good use of their time. And most
court systems lack sufficient flexibility to permit judges who are good at case
management to take over cases that need management.

As for fact pleading, he asked whether it is designed to provide information to the
other side or to serve as a means for filtering out cases that do not belong in the system.
The latter, he said, is a laudable goal, but courts rarely dismiss cases for lack of sufficient
facts, except in securities cases. He suggested that fact pleading is a gate-keeping
mechanism that might work, and it should be explored. But, he added, even under the
current rules, good case management is critical, as a judge can ask the parties to plead
with more particularity.

Mr. Goldman said that the proposed motion for proof'is a fascinating idea, but he
doubted that it will come to pass. He said that appropriate use of summary judgment is a
way to elicit the proof that parties have in a case. He noted that trial judges have a great
deal of flexibility, and he has seen judges ask parties to file a motion for summary
judgment. He noted, too, that Rule 56(f) gives a judge discretion to authorize discovery
in connection with summary judgment.
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Mr. Goldman said that the use of written statements for expert witnesses is an
excellent idea and should be the rule. But he did not believe that it would be appropriate
for non-expert witnesses. A trial judge, he said, wants to assess the credibility of the
witness on direct examination, as well as on cross examination. Judges have a good ear
for listening to evidence in person, and they will interject from time to time when they
want clarification. But they may not receive the same education from reading written
statements.

Professor Hazard noted that in civil law countries, the judge is in control from the
moment a case is filed. The new English rules, too, place heavy emphasis on case
management. He noted also that the Judicial Panel on Multi-District Litigation has
authority to assign a case to a particular judge, and it regularly assigns cases to
particularly competent judges. He said that the notion of randomly assigning cases is
deeply embedded in the federal court system, but it needs to be reexamined.

Participants suggested that consideration might be given to developing different
subsets of rules to deal with different kinds of cases. But both Ms. Cabraser and Mr.
Goldman responded that early, effective case management, rather than different rules, is
the appropriate answer. The judge, they said, can determine at the first pretrial
conference how much time and effort are required in each case.

Ms. Cabraser added that every case should have an early case management
conference, without all the requirements of FED. R. CIv. P. 26. A judge should sit with
the parties and shape the rules for each individual case. Over time, she said, protocols
would develop as to the appropriate procedures to apply in different types of cases.
Cases, she said, could be handled without even referring to Rule 26, and discovery
disputes would be averted. The judge should have inquisitory powers and broad
discretion to make the parties act appropriately. This approach might mean more work
for judges at the outset of a case, but it would save them considerable time in the long
run, as there would be fewer discovery problems and disputes.

NEXT COMMITTEE MEETING

The next committee meeting was scheduled for Wednesday and Thursday, June
15-16, 2005, in Boston, Massachusetts.

Respectfully submitted,

Peter G. McCabe
Secretary
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Honorable Dick Cheney
President, United States Senate
Washington, D.C. 20510

Dear Mr. President:

I have the honor to submit to the Congress the amendments to the Federal
Rules of Criminal Procedure and the rules and forms governing cases in the United
States district courts under Sections 2254 and 2255 of Title 28, United States Code,
that have been adopted by the Supreme Court of the United States pursuant to
Section 2072 of Title 28, United States Code.

Aécompanying these rules are ‘excerpts from the report of the Judicial
Conference of the United States containing the Committee Notes submitted to the

Court for its consideration pursuant to Section 331 of Title 28, United States Code.

Sincerely,

Wi



. APR 26 2004

SUPREME COURT OF THE UNITED STATES

ORDERED:

1. That the Federal Rules of Criminal Procedure be, and they hereby are,
amended by including therein an amendment to Criminal Rule 35.

2. That the rules and forms governing cases in the United States District
Courts under Section 2254 and Section 2255 of Title 28, United States Code, be, and
they hereby are, amended by including therein amendments to Rules 1 through 11
of the Rules Governing Section 2254 Cases in the United States District Courts,
Rules 1 through 12 of the Rules Governing Section 2255 Cases in the United States
District Courts, and forms for use in applications under Section 2254 and motions
under Section 2255.

[See infra.,pp. _ _ _ ]

3. That the foregoing amendments to the Federal Rules of Criminal
Procedure, the Rules Governing Section 2254 Cases in the United States District
Courts, and the Rules Governing Section 2255 Cases in the United States District
Courts shall take effect on December 1, 2004, and shall govern in all proceedings
thereafter commenced and, insofar as just and practicable, all proceedings then
pending.

4. That the CHIEF JUSTICE be, and hereby is, authorized to transmit to the
Congress the foregoing amendments to the Federal Rules of Criminal Procedure,
the Rules Governing Section 2254 Cases in the United States District Courts, and
the Rules Governing Section 2255 Cases in the United States District Courts in
accordance with the provisions of Section 2072 of Title 28, United States Code.






WASHINGTON, D.C. 20544

THE CHIEF JUSTICE LEONIDAS RALPH MECHAM
OF THE UNITED STATES Secretary
Presiding . .-

October 27, 2004

MEMORANDUM TO THE CHIEF JUSTICE OF THE UNITED STATES AND THE
ASSOCIATE JUSTICES OF THE SUPREME COURT

By direction of the Judicial Conference of the United States, pursuant to the authority
conferred by 28 U.S.C. § 331, I have the honor to transmit herewith for consideration of the
Court proposed amendments to Rules 12.2, 29, 32.1, 33, 34, 45, and new Rule 59 of the Federal
Rules of Criminal Procedure. The Judicial Conference recommends that these amendments be
approved by the Court and transmitted to the Congress pursuant to law.

For your assistance in considering these proposed amendments, I am transmitting an
excerpt from the Report of the Committee on Rules of Practice and Procedure to the Judicial
Conference and the Report of the Advisory Committee on the Federal Rules of Criminal
Procedure.

Leonidas Ralph Mecham
Secretary

Attachments









MEMORANDUM

TO: Advisory Committee on Criminal Rules

FROM: Sara Sun Beale, Consultant

DATE: March 15, 2005

RE: Proposed Amendments to Federal Rules of Criminal Procedure

Published for Comment in August 2004

Several proposed amendments to the Federal Rules of Criminal Procedure were published
for comment in August 2004. The deadline for submitting public comments was February 15,
2004. As of today (March 15), we have received 2 comments, both of which appear in
“Appendix A” to this memorandum. Because only the comments raised only one issue, which
relates exclusively to Rule 5, they are summarized very briefly below.

A. Public Comments

One of the comments, received from U.S. Magistrate Judge Barry M. Curren, writing on
behalf of the Federal Magistrate Judges Association (04-CR-002) supports each of the
proposed amendments.

The other comment, from Federal Public Defender Frank W. Dunham (04-CR-001),
addresses only the amendment to Rule 5, and does state one concern. The published amendment
Rule 5(c)(3)(D) permits the magistrate judge to accept a warrant by reliable electronic means.
Mr. Dunham recommends that “the Rule should make clear that non-certified electronic copies
are not the equivalent of ‘reliable electronic means.’”

B. Recommendation

The only new issue that has been raised concerns Mr. Dunham’s concern about the
submission of non certified photocopies under Rule 5. It appears that the Committee chose not
to define the term “reliable,” preferring instead to leave this to resolution at the local level. If the
Committee is convinced that the issue raised by Mr. Dunham has merit, it might be addressed in
the Committee Note.

C. Text of the Rules and Committee Notes (beginning on following page)



FEDERAL RULES OF CRIMINAL PROCEDURE

Rule 5. Initial Appearance

% %k %k %k 3k

(c) Place of Initial Appearance; Transfer to Another

District.

k % ok ok %

(3) Procedures in a District Other Than Where the

10

11

12

13

14

15

16

Offense Was Allegedly Committed. 1f the initial
appearance occurs in a district other than where
the offense was allegedly committed, the
following procedures apply:
* ok Kk ok
(C) the magistrate judge must conduct a
preliminary hearing if required by Rule 5.1
orRule-S8b}ZHG),
(D) the magistrate judge must transfer the
defendant to the district where the offense

was allegedly committed if:
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17 (1) the government produces the
18 warrant, a certified copy of the
19 warrant, a—faesimile—of-—either; or
20 other-appropriate a reliable electronic
21 form of either; and
22 * ok ok Kk

COMMITTEE NOTE

The amendment to Rule 5(c)(3)(C) parallels an amendment
to Rule 58(b)(2)(G), which in turn has been amended to remove a
conflict between that rule and Rule 5.1(a), concerning the right to a
preliminary hearing.

Rule 5(c)(3)(D) has been amended to permit the magistrate
judge to accept a warrant by reliable electronic means. Currently,
the rule requires the government to produce the original warrant, a
certified copy of the warrant, or a facsimile copy of either of those
documents. This amendment parallels similar changes to Rules
32.1(a)(5)(B)(i) and 41. The reference to a facsimile version of the
warrant was removed because the Committee believed that the
broader term “electronic form™ includes facsimiles.

The amendment reflects a number of significant
improvements in technology. First, more courts are now equipped
to receive filings by electronic means, and indeed, some courts
encourage or require that certain documents be filed by electronic
means. Second, the technology has advanced to the state where
such filings could be sent from, and received at, locations outside
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the courthouse. Third, electronic media can now provide improved
quality of transmission and security measures. In short, in a
particular case, using electronic media to transmit a document
might be just as reliable and efficient as using a facsimile.

The term “electronic” is used to provide some flexibility to
the rule and make allowance for further technological advances in
transmitting data.

The rule requires that if electronic means are to be used to
transmit a warrant to the magistrate judge, that the means used be
“reliable.” While the rule does not further define that term, the
Committee envisions that a court or magistrate judge would make
that determination as a local matter. In deciding whether a
particular electronic means, or media, would be reliable, the court
might consider first, the expected quality and clarity of the
transmission. For example, is it possible to read the contents of the
warrant in its entirety, as though it were the original or a clean
photocopy? Second, the court may consider whether security
measures are available to insure that the transmission is not
compromised. In this regard, most courts are now equipped to
require that certain documents contain a digital signature, or some
other similar system for restricting access. Third, the court may
consider whether there are reliable means of preserving the
document for later use.
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11

12

13

FEDERAL RULES OF CRIMINAL PROCEDURE 5

Rule 32.1. Revoking or Modifying Probation or
Supervised Release

(a) Inmitial Appearance.
kook ok ok ok
(5) Appearance in a District Lacking Jurisdiction.
If the person is arrested or appears in a district
that does not have jurisdiction to conduct a
revocation hearing, the magistrate judge must:
sk oskok ok ok
(B) if the alleged violation did not occur in the
district of arrest, transfer the person to the
district that has jurisdiction if:
(1) the government produces certified
copies of the judgment, warrant, and

Pf'o& uces
warrant application, oxcopies of those
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certified documents by reliable

electronic means; and

(1) the judge finds that the person is the

same person named in the warrant.

* %k %k %k ok

COMMITTEE NOTE

Rule 32.1(a)(5)(B)(1) has been amended to permit the
magistrate judge to accept a judgment, warrant, and warrant
application by reliable electronic means. Currently, the rule
requires the government to produce certified copies of those
documents. This amendment parallels similar changes to Rules 5
and 41.

The amendment reflects a number of significant
improvements in technology. First, receiving documents by
facsimile has become very commonplace and many courts are now
equipped to receive filings by electronic means, and indeed, some
courts encourage or require that certain documents be filed by
electronic means. Second, the technology has advanced to the state
where such filings could be sent from, and received at, locations
outside the courthouse. Third, electronic media can now provide
improved quality of transmission and security measures. In short,
in a particular case, using electronic media to transmit a document
might be just as reliable and efficient as using a facsimile.
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The term “electronic” is used to provide some flexibility to
the rule and make allowance for further technological advances in
transmitting data. The Committee envisions that the term
“electronic” would include use of facsimile transmissions.

The rule requires that if electronic means are to be used to
transmit a warrant to the magistrate judge, the means used be
“reliable.” While the rule does not further define that term, the
Committee envisions that a court or magistrate judge would make
that determination as a local matter. In deciding whether a
particular electronic means, or media, would be reliable, the court
might consider first, the expected quality and clarity of the
transmission. For example, is it possible to read the contents of the
warrant in its entirety, as though it were the original or a clean
photocopy? Second, the court may wish to consider whether
security measures are available to insure that the transmission is
not compromised. In this regard, most courts are now equipped to
require that certain documents contain a digital signature, or some
other similar system for restricting access. Third, the court may
consider whether there are reliable means of preserving the
document for later use.
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Rule 40. Arrest for Failing to Appear in Another
District or for Violating Conditions of Release Set in
Another District

(&) —In—General{-aperson—is—arrested—under—a—warrant

(a)

< cuedi her_district_for_fail

strate tudee i the.district of arrest.

In General. A person must be taken without

unnecessary delay before a magistrate judege in the

district of arrest if the person has been arrested under

a warrant issued in another district for:

(1) failing to appe v{:s/ required by the terms of that

a
1%

person’s release under 18 U.S.C. 88 3141-3156
oo

or bs//\/subpoena; or
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(i1) violating conditions of release set in another

district.

* %k k ok ok

COMMITTEE NOTE

Rule 40 currently refers only to a person arrested for failing to
appear In another district. The amendment is intended to fill a
perceived gap in the rule that a magistrate judge in the district of
arrest lacks authority to set release conditions for a person arrested
only for violation of conditions of release. See, e.g., United States
v. Zhu, 215 F.R.D. 21, 26 (D. Mass. 2003). The Committee
believes that it would be inconsistent for the magistrate judge to be
empowered to release an arrestee who had failed to appear
altogether, but not to release one who only violated conditions of
release in a minor way. Rule 40(a) is amended to expressly cover
not only failure to appear, but also violation of any other condition
of release.
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Rule 41. Search and Seizure

% ok sk ok ok

(d) Obtaining a Warrant.
* % % ok ok
(3) Requesting a Warrant by Telephonic or Other
Means.
(A) In General. A magistrate judge may issue a
warrant based on information
communicated by telephone or other

rcliable electronic _means. appropriate

i neluding facsimi

(B) Recording Testimony. Upon learning that
an applicant is requesting a warrant under

Rule 41(d)(3)(A), a magistrate judge must:
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(1) place under oath the applicant and any
person on whose testimony the
application 1is based; and

(i) make a verbatim record of the
conversation with a suitable recording
device, if available, or by a court
reporter, or in writing.

* %k ok ok ok

(e) Issuing the Warrant.
* %k ok ok

(3) Warrant by Telephonic or Other Means. If a
magistrate judge decides to proceed under Rule
41(d)(3)(A), the following additional procedures

apply:
(A) Preparing a Proposed Duplicate Original
Warrant. The applicant must prepare a

“proposed duplicate original warrant” and
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(B)

(€)

must read or otherwise transmit the
contents of that document verbatim to the
magistrate judge.

Preparing an Original Warrant. 1f the

applicant reads the contents of the proposed

duplicate  original warrant, the The

magistrate judge must enter the those

contents ef-the-propesed-duplicate-original

warrapt Into an original warrant. If the

applicant transmits the contents by reliable

electronic _means, that transmission may

serve as the original warrant.

Modifications. The magistrate judge may

modify the original warrant. The judge

must transmit any modified warrant to the

applicant by reliable electronic means under

Rule 41(e)(3)(D) or direct the applicant to
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(D)

modify the proposed duplicate original

warrant accordingly. In-that-ease,thejudge
6  sinal .
Signing the Original—Warrant—and—the
DPuplicate—Original  Warrant.  Upon
determining to issue the warrant, the
magistrate judge must immediately sign the
original warrant, enter on its face the exact
date and time it is issued, and transmit it by

reliable electronic means to the applicant or

direct the applicant to sign the judge’s name

on the duplicate original warrant.

kK ok ok ok

COMMITTEE NOTE

Rule 41(e) has been amended to permit magistrate judges
to use reliable electronic means to issue warrants. Currently, the
rule makes no provision for using such media. The amendment
parallels similar changes to Rules 5 and 32.1(a)(5)(B)(i).
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The amendment recognizes the significant improvements in
technology. First, more counsel, courts, and magistrate judges now
routinely use facsimile transmissions of documents. And many
courts and magistrate judges are now equipped to receive filings by
electronic means. Indeed, some courts encourage or require that
certain documents be filed by electronic means. Second, the
technology has advanced to the state where such filings may be
sent from, and received at, locations outside the courthouse. Third,
electronic media can now provide improved quality of
transmission and security measures. In short, in a particular case,
using facsimiles and electronic media to transmit a warrant can be
both reliable and efficient use of judicial resources.

The term “electronic” is used to provide some flexibility to
the rule and make allowance for further technological advances in
transmitting data. Although facsimile transmissions are not
specifically identified, the Committee envisions that facsimile
transmissions would fall within the meaning of “electronic means.”

While the rule does not impose any special requirements on
use of facsimile transmissions, neither does it presume that those
transmissions arc reliable. The rule treats all electronic
transmissions in a similar fashion. Whatever the mode, the means
used must be “reliable.” While the rule does not further define that
term, the Committee envisions that a court or magistrate judge
would make that determination as a local matter. In deciding
whether a particular electronic means, or media, would be reliable,
the court might consider first, the expected quality and clarity of
the transmission. For example, is it possible to read the contents of
the warrant in its entirety, as though it were the original or a clean
photocopy? Second, the court may consider whether security
measures are available to insure that the transmission is not
compromised. In this regard, most courts are now equipped to
require that certain documents contain a digital signature, or some
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other similar system for restricting access. Third, the court may
consider whether there are reliable means of preserving the
document for later use.
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Rule 58. Petty Offenses and Other Misdemeanors

% %k 3k ok 3k

(b) Pretrial Procedure.
* ok ok %k
(2) Initial Appearance. At the defendant’s initial
appearance on a petty offense or other
misdemeanor charge, the magistrate judge must

inform the defendant of the following:

% %k %k %k %

(G) if-thedefend o held I i
I L witl o I I
petty-offense;the any right to a preliminary
hearing under Rule 5.1, and the general
circumstances, if any, under which the

defendant may secure pretrial release.

* %k k ok ok
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COMMITTEE NOTE

Rule 58(b)(2)(G) sets out the advice to be given to
defendants at an initial appearance on a misdemeanor charge, other
than a petty offense. As currently written, the rule is restricted to
those cases where the defendant is held in custody, thus creating a
conflict and some confusion when compared to Rule 5.1(a)
concerning the right to a preliminary hearing. Paragraph (G) is
incomplete in its description of the circumstances requiring a
preliminary hearing. In contrast, Rule 5.1(a) is a correct statement
of the law concerning the defendant’s entitlement to a preliminary
hearing and is consistent with 18 U.S.C. § 3060 in this regard.
Rather than attempting to define, or restate, in Rule 58 when a
defendant may be entitled to a Rule 5.1 preliminary hearing, the
rule 1s amended to direct the reader to Rule 5.1.
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FEDERAL PUBLIC DEFENDER (126 Jouts

EASTERN DISTRICT OF VIRGINIA

1650 KING STREET, SUITE 500
ALEXANDRIA, VIRGINIA 22314
TELEPHONE: (703) 600-0800 - -

FAX: (703) 600-0880

Frank W. Dunham, Jr.
Federal Public Defender

November 29, 2004 0 4_EV.. A 0 L/

Secretary of the Committee on Rules
of Practice and Procedure
Administrative Office of the United States Courts
One Columbus Circle, N.E.
Washington, D.C. 20544

RE: Comments on the Preliminary Draft of Proposed Amendments to
Criminal Procedure Rule 5 and Federal Rule of Evidence 408

With regard to proposed changes to Rule 5, Fed.R.Crim.P., Initial
Appearance:

The Rule should make clear that non-certified photocopies are not the
equivalent of “reliable electronic means.”

With regard to proposed changes to Rule 408, Fed.R.Evid., Compromise and
Offers of Compromise:

It should be made clear within the context of the Rule itself that
statements made by a representative or agent of a party in an attempt to settle
a claim are never admissible against the party in any context, civil or criminal.

Very truly yours,

Frank W. Dunham, Jr.
Federal Public Defender



Barry )
Kurren/HID/09/USCOURTS To Peter McCabe/DCA/AO/USCOURTS@USCOURTS

(Mag Judge) .
cc Aaron Goodstein/WIED/07/USCOURTS@USCOURTS
02/03/2005 03:47 PM
Subject Comments regarding the Class 2006 proposed Amendments

Dear Mr. McCabe,

On behalf of the Federal Magistrate Judges Association (FMJA), and as Chair of the FMJA Rules
Committee, | attach a letter from the FMJA President and the comments of the FMJA Rules Committee
regarding the Class of 2006 proposed amendments. These attachments will also be submitted by FedEx.
Please feel free to contact me should there be any questions regarding the FMJA comments.

Best Regards,

Barry M. Kurren ) 04-CV_ /027
Rules Report to Peter Mc.wpd 2004 FMJA Rules Committee Report.wpd
04-CR- 002

Barry M. Kurren 0 7
United States Magistrate’ - L
Judge

United States District Court -

District of Hawaii

barry _kurren@hid.uscourts.go
v

Telephone 808 541-1306 Fax
808 541-3500
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FMJ"EQERAL MAGISTRATE JUDGES ASSOCIATION

43rd Annual Convention - Orlando, Florida
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February 3, 2005
Peter McCabe, Secretary
Committee on Rules of Practice and Procedure
Judicial Conference of the United States
Thurgood Marshall Federal Judiciary Building
Washington, D.C. 20544

Re: Comments on Proposed Amendments to Federal Rules of
Civil and Criminal Procedure and Evidence (Class of 2006)

Dear Mr. McCabe:

The Federal Magistrate Judges Association (FMJA) submits the following
comments to the Rules Advisory Committee. The comments were first considered
by the Standing Rules Committee of the FMJA chaired by the Honorable Barry M.
Kurren (District of Hawaii). The committee members are:

Honorable S. Allan Alexander, Northern District Mississippi
Honorable Hugh W. Brennenman Jr., Western District Michigan
Honorable Joe B. Brown, Middle District Tennessee

Honorable William E. Callahan, Jr., Eastern District Wisconsin
Honorable B. Waugh Crigler, Western District Virginia
Honorable Morton Denlow, Northern District Illinois
Honorable Paul Komives, Eastern District Michigan
Honorable Malachy E. Mannion, Middle District Pennsylvania
Honorable Michael Merz, Southern District Ohio

Honorable Mary Pat Thynge, District of Delaware

Honorable Andrew Wistrich, Central District California

Based on the variety of their respective districts and duties, the committee
is representative of magistrate judges as a whole. Many of the committee members
consulted with their colleagues in the course of preparing these comments. The
comments were then reviewed and, unanimously approved by the Officers and
Directors of the FMJA.

The comments reflect the considered position of the membership of the
FMJA. We have also encouraged individual magistrate judges to forward
comments to you. We are pleased to have this opportunity to present written
comments, and we welcome the opportunity to testify.

Sincerely yours,

Aaron Goodstein
President, Federal Magistrate Judges Association

www.fedjudge.org



COMMENTS OF FEDERAL MAGISTRATE JUDGES ASSOCIATION
RULES COMMITTEE ON PROPOSED CHANGES TO
THE FEDERAL RULES OF CIVIL PROCEDURE, CRIMINAL PROCEDURE,

AND EVIDENCE (Class of 2006)

I. PROPOSED AMENDMENTS TO THE FEDERAL RULES OF CIVIL

COMMENT:

PROCEDURE

(A) PROPOSED RULES RELATING TO ELECTRONIC DISCOVERY

The FMJA Rules Committee (“FMJA”) agrees that amendments to
the Federal Rules of Civil Procedure relating to the discovery of
electronically stored information are necessary because the present
discovery rules do not adequately address issues arising from the
increasingly frequent use of discovery of electronic information.
The FMJA supports the proposed amendments to Rules 26(f) and
16(b) which would require litigants early in litigation to address

" issues relating to electronic discovery, including the form of

production and preservation of electronically stored information,
and to consider an approach to discovery that protects against
privilege waiver. The FMJA also supports the proposed changes to
Rules 33 and 34 which are designed to adapt the rules to discovery
of electronically stored information. The proposed amendments
would (1) distinguish between electronically stored information
and documents, (2) clarify that an answer to an interrogatory
involving records should also include a search of electronically
stored information, (3) allow a responding party to substitute
access to electronically stored data for an answer only if the burden
of deriving an answer is substantially the same for both sides, (4)
allow parties seeking discovery to specify the form of production
for electronic information and allow those disclosing to object to
the form, (5) provide that where there is no request, agreement or
court order specifying the form of production, a producing party
would be allowed to produce information either in the form it is
originally maintained or in an electronically searchable form, and
(6) clarify that the obligation to produce for testing and sampling
also applies to non-electronic discovery.

The FMJA recommends, however, that further consideration be
given to proposed Rules 26(b)(5)(B) and 45(d)(2)(B) which set up
a procedure for a party to assert that it has produced privileged
information, Rules 26(b)(2) and 45(d)(1)(C) which address the
discovery of electronically stored information that is not reasonably
accessible, and Rule 37(f) which would create a “safe harbor”
against sanctions involving electronically stored information.



DISCUSSION:

¢)) Amendments Relating to Privilege Waiver

Proposed amended Rule 16(b) addresses the topics to be included
in the court’s scheduling and case management order. The
amendment adds language in subsection (b)(6) that would allow
the court to adopt in its scheduling/case management order any
agreement reached by the parties during their Rule 26(f) conference
which (1) grants protection against inadvertent waiver of privilege
and (2) has been conveyed in the parties’ Rule 26(f) report to the
court.

The FMJA concurs in the proposed amendment. The thorny
problem of privilege and waiver is one that the parties themselves
are often better suited than the court to address and resolve, and to
the extent that the amended language of Rule 16(b)(6)
contemplates acceptance of the parties’ reasonable proposal, the
interest of judicial efficiency will be served. While the proposed
amendment does not confer authority upon the court to impose a
privilege protection order without agreement by the parties, neither
does it prohibit the court from imposing such an order in an
appropriate case.

Rules 26 and 45 — which contain virtually identical language — set
out the procedures by which the producing party or Rule 45
nonparty may protect itself against inadvertent waiver of privilege
when it has produced privileged information to the requesting
party without intending to do so. The proposed amendments are
not limited to production of electronically stored information, and
they presumably are intended to apply in any case where privileged
information has been produced in any form. The first sentences of
both amended Rule 26(b)(5)(B) and amended Rule 45(d)(2)(B)
provide that a party or person who, in responding to discovery
requests, “produces information without intending to waive a claim
of privilege . . . may, within a reasonable time, notify any party that
received the information of its claim of privilege.” The following
sentences of each rule then require the receiving party to take
certain actions to contain or remedy the effects of an inadvertent
disclosure pending a ruling by the court if the claim of privilege is
disputed.

The FMJA questions the need to codify a generalized “inadvertent
production” rule. The commentary to the proposed changes
indicate the cost of conducting a privilege review before producing



voluminous amounts of electronically-stored information is a
significant concern. That concern is addressed by the proposed
addition of Rules 16(b)(5)-(6) and 26(f)(3)-(4), which permit
parties to agree and a court to order that production of those
materials without a prior review will not constitute a waiver of
privilege. The inadvertent production rules set forth in proposed
Rules 25(b)(5)(B) and 45(d)(2)(B) do not address that concern, but
rather deal with an entirely different situation: the production of
privileged materials affer — and despite — a prior review. The
commentary correctly notes that “courts have developed principles
for determining whether waiver results from inadvertent
production of privileged information.” The FMJA does not believe
there has been adequate explanation as to the need for, or wisdom
of, new rules to address what already is being handled satisfactorily
under the common law.

That said, in the event that Rules 26(b)(5)(B) and 45(d)(2)(B) are
not removed from the draft, the FMJA suggests one change to the
proposed language of those rules.

The FMJA is concerned that without further restriction, the
amendments allowing a producing party or person “a reasonable
time” to notify other parties of an inadvertent disclosure of
privileged matter will promote laxity on the part of the respondent
in timely screening disclosed information for privileged matter.
Moreover, these provisions are necessary only in the exceptional
case, but because the rules now apply to all “information”
produced, persons or parties may be discouraged from conducting a
careful privilege evaluation before producing information in all of
the other types of cases which comprise the vast majority of cases
in federal court where such provisions are neither necessary nor
helpful. Application of the amendment in such cases may
undermine the obligation traditionally placed upon the producing
party to safeguard its privileged material rather than raise the issue
when disclosure becomes inconvenient or prejudicial. It is difficult
to “unscramble the egg” in any case, whether the case involves
large volumes of information or not. See Carter v. Gibbs, 909 F.2d
1450, 1451 (Fed. Cir. 1990) (an inadvertent disclosure
automatically waives the attorney work product privilege, because
to do otherwise "would do no more than seal the bag from which
the cat has already escaped."). Because litigation of these issues is
very expensive and time-consuming, the rule should make clear
that a person may not wait to act on a claim of privilege until, for
example, the receiving party has relied upon the information in

3



formulating or refining its claims or defenses or has used the
information against the producing party, before invoking a claim of
privilege for the first time. See, e.g., Bowles v. National Ass'n of
Home Builders, 2004 WL 2203831 (D.C. Cir. 2004), where the
court held that a failure to act after 15 months where the defendant
had actual knowledge that opposing party had possession of
privileged documents waived the privilege. The FMJA suggests
insertion of a specific time limitation, such as a thirty-day deadline
for notification of inadvertent disclosures, with extensions allowed
only with court approval upon a showing of good cause.

2) Discovery of Electronically Stored Information that is Not
Reasonably Accessible

The proposed amendment to Rule 26 would add the following
language to paragraph (b)(2).

A party need not provide discovery of electronically stored
information that the party identifies as not reasonably
accessible. On motion by the requesting party, the
responding party must show that the information is not
reasonably accessible. If that showing is made, the court
may order discovery of the information for good cause and
may specify the terms and conditions for such discovery.

The proposed amendment to Rule 26 would add similar language
to paragraph 45(d)(1)(C), but it substitutes “person” for “party”
and omits from the third sentence the phrase “and may specify
terms and conditions for such discovery.”

Because the proposed amendments are flawed, they should not be
adopted at this time.

The proposed change is reminiscent of the 2000 Amendment to
Fed. R. Civ. P. 26(b)(1), in which the scope of discovery was
narrowed from “relevant to the subject matter involved in the
action” to “relevant to the claim or defense of any party,” with the
broader scope available only on a showing of “good cause.” The
proposed amendment represents a further narrowing of discovery
from all relevant electronically stored information to only that
which is “reasonably accessible,” with discovery of information
that is not “reasonably accessible” available only on a showing of
good cause. The following are a few of the more serious concerns
about the amendments.
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First, the term “reasonably accessible” is not adequately defined,
leading to a great potential for confusion. The Advisory
Committee Note says that the meaning of the term “may depend on
a variety of circumstances” and provides some useful examples of
information that “ordinarily” would not be considered reasonably
accessible. However, the Note also indicates that if the responding
party routinely accesses or uses the electronically stored
information, then the information “would ordinarily be considered
reasonably accessible,” but at the same time states that if the
responding party does not routinely access or use the information,
that does not necessarily mean that the information is not
“reasonably accessible.” In the end, the Note suggests that the
governing criterion is whether “access requires substantial effort or
cost.” Regardless, one salient fact trumps these “guidelines”: if the
information was “actually accessed,” then it is “reasonably
accessible.” These are just a few examples of the ambiguities and
confusion the term “reasonably accessible” as used in proposed
Rule 26(b)(1) may engender.

Second, the proposed amendment is potentially redundant. Under
the proposed amendment, if a court determines that information is
not “reasonably accessible,” the court “may nevertheless order
discovery if the requesting party shows good cause.” The Note
explains that “[t]he good-cause analysis would balance the
requesting party’s need for the information and the burden on the
responding party.” This sounds similar to the analysis already
conducted under Rule 26(b)(2)(iii), which requires that the court
limit discovery of relevant information if it determines that “the
burden or expense of the proposed discovery outweighs the likely
benefit, taking into account the needs of the case, the amount in
controversy, the party’s resources, the importance of the issues at
stake in the litigation, and the importance of the proposed
discovery in resolving the issues.” However, because Rule
26(b)(2)(iii) does not use the term “good cause,” it is unclear
whether the good-cause analysis is intended to be something
different than what courts already are doing under Rule

26(b)(2)(iii).

Third, although the responding party still has the burden of
demonstrating that the electronically stored information is not
reasonably accessible, there is no longer any presumption of
discoverability to overcome. Thus, the requesting party would bear
the burden of persuasion on the issue of good cause. This shifting
of the burden to the requesting party rather than the producing

5
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party may well lead to more, not fewer, discovery disputes than
already arise from the present rule.

Finally, the proposed amendment places too much control in the
hands of the responding party in that it may encourage parties who
believe that they might be sued to make some electronically stored
information inaccessible as rapidly as possible in the normal course
of business, such as by using a program that automatically deletes
all email after 30 days, or to keep in reasonably accessible form
only information which they think will be helpful to them.

Insofar as the proposed amendment to Rule 45(d)(1)(C) is
concerned, the same comments apply. In addition, it is not clear
why the last phrase of the proposed amendment to Rule 26(b)(2)
was omitted from the proposed amendment to Rule 45(d)(1)(C).
Although it would be best to omit it in both places, if it is included
in one, it should be included in the other as well.

In sum, the proposed amendment is unhelpful. It adds needless
complexity, introduces ambiguity and confusion, creates the
potential for unfairness, and may reduce the quantity of relevant
evidence available in the long run. The proposed amendment also
is unnecessary. It accomplishes almost nothing that cannot already

be accomplished more simply under the existing versions of Rules
26(b)(2)(iii) and Rule 26(c).

It would be better if the proposed amendment simply said that in
making a determination under either Rule 26(b)(2)(iii) or Rule
26(c) about what electronically stored information should be
produced, and if so, at whose cost, the court should consider
whether the electronically stored information is not reasonably
accessible for reasons beyond the reasonable control of the
producing party, and if so, to consider whether it should be
produced in light of Rule 26(b)(2)(iii). The proposed amendment
also could offer a more complete definition of “reasonably
accessible.” A parallel provision or a cross-reference could be

added to Rule 45(d)(1)(c).
Rule 37 Limitation on Sanctions

Proposed Rule 37(f) reads as follows:

43] Electronically stored information. Unless a party
violated an order in the action requiring it to preserve

6



electronically stored information, a court may not impose
sanctions under these rules on the party for failing to
provide such information if

(@) the party took reasonable steps to preserve the
information after it knew or should have known the
information was discoverable in the action; and

(b) the failure resulted from loss of the information
because of the routine operation of the party’s
electronic information system.

The FMJA opposes the adoption of a new rule that attempts to
create a “safe harbor” against sanctions involving electronically
stored information. The FMJA recommends that no special “safe
harbor” rule be adopted for electronically stored information
because the current Rule 37 procedures are adequate and the
proposed rule creates as many questions as it does answers.

The proposed amendment to Rule 37 provides a narrow “safe
harbor” to a party that fails to provide electronically stored
information where the party “took reasonable steps to preserve the
information after it knew or should have known the information is
discoverablé in the action” and “the failure resulted from loss of
the information because of the routine operation of the party’s
electronic information system.” The FMJA does not believe that a
special “safe harbor” provision is necessary because if these two
elements were met, one would not expect sanctions to be imposed
under current Rule 37 procedures.

For example, if a party were to seek sanctions under current Rule
34(d), the respondent could avoid sanctions by demonstrating that
the “failure was substantially justified or that other circumstances
make an award of expenses unjust.” It is not logical to think that
under the circumstances presented in the proposed rule that a court
would impose sanctions under existing practice. To the extent that
the concepts raised by proposed Rule 37(f) are deemed significant,
these concepts should be reflected in the final Committee Notes to
proposed new provisions to Rules 26(b)(1) and 26(b)(2). Proposed
Rule 37(f) refers to steps that are often called a “litigation hold.”
The reasonableness of a “litigation hold” is related to the proposed
new provision in Rule 26(b)(2), which states that electronically
stored information not reasonably accessible is discoverable only
on court order, for good cause. Therefore, the scenario represented
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COMMENT:

DISCUSSION:

in proposed Rule 37(f) could be included in the Committee’s
discussion of what constitutes reasonably accessible information.

Furthermore, the language of Rule 37(f) creates as many questions
as answers, and thereby defeats the purpose of a “safe harbor.”

The terms “reasonable steps to preserve the information,” “knew or
should have known the information was discoverable,” and
“routine operation of the party’s electronic information system” all
invite disputes over their meaning. It makes more sense to see how
the case law develops before trying to craft a proposed “safe
harbor” provision that is neither “safe” nor a “harbor.”

(B) PROPOSED SUPPLEMENTAL RULE G (FORFEITURE ACTIONS IN

The FMJA supports the proposed addition of Supplemental Rule
G.

The proposed new Supplemental Rule G was proposed by the
Advisory Committee on Civil Rules to create a free-standing rule
on in rem forfeiture actions brought by the United States. At
present, the procedure for such actions is handled under various
supplemental rules which were designed for admiralty cases. The
proposed new Supplemental Rule G consolidates the forfeiture
procedure and takes account of the changes in forfeiture practice
occasioned by enactment of the Civil Asset Forfeiture Reform Act
of 2000.

(C) PROPOSED AMENDMENT TO RULE 50 (JUDGMENT AS A MATTER
OF LAW IN JURY TRIALS: ALTERNATIVE MOTION FOR A NEW
TRIAL; CONDITIONAL RULINGS)

COMMENT:

DISCUSSION:

The FMJA supports the amendment to Rule 50.

The proposed amendment to Rule 50 would allow a party that
makes a motion for judgment as a matter of law at some time
during trial (classically at the conclusion of the plaintiff’s case) to
renew that motion within ten days after trial without having first
renewed it at the close of all the evidence. The present Rule is a
trap for the unwary, requiring a motion for “directed verdict” to be
renewed at a time in the trial when counsel are focused on
admission of exhibits, jury instructions, and so forth, and may
easily forget the formality of renewing the motion. The proposed
amendment eliminates what is usually just a formality, but which
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can result in a harsh result. Several courts of appeals have been
relaxing the current rule to avoid that result, while others have held
firm to the text of the present Rule. Since the motion can only be
renewed, not added to, there is no unfairness to the party opposing
the motion.

PROPOSED AMENDMENTS TO THE FEDERAL RULES OF CRIMINAL

PROCEDURE

(A) PROPOSED RULE 5 (INITIAL APPEARANCE; PROPOSED
AMENDMENT REGARDING USE OF ELECTRONIC MEANS TO
TRANSMIT WARRANT)

COMMENT:

DISCUSSION:

The FMJA supports the proposed amendment of Rule 5. Under
the proposal, there would be stricken from Rule 5(c)(3)(d)(i) the
following language: “a facsimile of either” and “other
appropriate.” Under the proposal, the following language would be
substituted for the stricken language: ‘“a reliable electronic.”

The FMJA is in agreement that the broad term “electronic form”
includes facsimiles. More significantly, the amendment reflects
the current state of technology in the courts. Indeed, many courts
already require that certain documents be filed electronically.

(B) PROPOSED RULE 32.1(a) (INITIAL APPEARANCE; PROPOSED
AMENDMENT REGARDING USE OF ELECTRONIC MEANS TO
TRANSMIT CERTAIN DOCUMENTYS)

COMMENT:

DISCUSSION:

The FMJA supports the proposed amendment of Rule 32.1. Under
the proposal, the following language would added to Rule
32.1(a)(5)(B)(i): “or copies of those certified documents by reliable
electronic means.”

The FMJA is in agreement that the rule should be amended to
permit the magistrate judge to accept a judgment, warrant, and
warrant by reliable electronic means. Once again, the amendment
reflects the current advanced state of technology in the courts in
terms of the acceptance of electronic filings.

(C) PROPOSED RULE 40 (ARREST FOR FAILING TO APPEAR IN
ANOTHER DISTRICT)

COMMENT:

The FMJA supports the proposed amendment of Rule 40. The
proposed amendment would empower a magistrate judge in the
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district in which a defendant has been arrested to set conditions of
release for a person brought before that magistrate judge,

regardless of whether the basis for the arrest was a failure to appear
in the district of prosecution or a violation of any other condition of
release.

The FMIJA is in agreement that the rule should be amended in the
manner proposed. Currently, the rule specifies that it deals only
with persons failing to appear in the district of prosecution as
required by the previous order setting conditions of release. The
proposed amendment would clearly state that an arrested person
must be taken without unnecessary delay before a magistrate judge
in the district of arrest in either situation, that is, without regard to
whether the arrest warrant issued in the district of prosecution
asserts that the defendant failed to appear or that the defendant was
believed to have violated some other condition or release. The
FMJA is in agreement with the Advisory Committee’s note that it
makes no sense for a magistrate judge to be empowered to release
(or set conditions of release) for a person who failed to appear in
the district of prosecution but to be precluded from doing so for a
person who violated some less serious condition of release.

(D) PROPOSED RULE 41 (OBTAINING AND ISSUANCE OF A SEARCH

WARRANT)

COMMENT:

DISCUSSION:

The FMJA supports the proposed amendments of Rule 41.
Rule 41(d)(3)(A) currently allows a magistrate judge to
issue a search warrant that is based on information
communicated by telephone or “other appropriate means,
including facsimile transmission.” The proposed
amendment would strike the words “appropriate means,
including facsimile transmission” and substitute the words
“reliable electronic means.” Furthermore, the proposed
amendment to subsection {€)(3) would make clear the
process for issuing the warrant that had been applied for by
use of reliable electronic means.

The FMJA is in agreement that the rule should be amended
in the manner proposed. Once again, the proposed
amendments reflect the current advanced state of
technology when it comes to the reliability of electronic
transmission of information. At present, the magistrate
judge must enter the contents of a proposed duplicate
original which has been read over the telephone into an
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original warrant for the magistrate judge’s signature. The
proposed amendment would allow the applicant to transmit
the contents “by reliable electronic means” and would
allow that transmission to serve “as the original warrant.”
The magistrate judge, in the amended version of this rule,
would retain the power to modify “the original warrant” but
would be required either “to transmit any modified warrant
to the applicant by reliable electronic means” or direct the
applicant to modify the proposed duplicate original

warrant “accordingly.” Finally, if the magistrate judge
determines to issue the warrant, the magistrate judge, after
signing and dating the original warrant, must either
“transmit it by reliable electronic means to the applicant or
direct the applicant to sign the judge’s name on the
duplicate original warrant.”

(E) PROPOSED CHANGES TO RULES 5 AND 58 TO ELIMINATE A
CONFLICT BETWEEN RULES 5.1 AND 58

COMMENT:

DISCUSSION:

The FMJA supports the proposed amendments to Rules 5 and 58.

At present, Rule 5(c)(3)(C) requires a magistrate judge to conduct a

preliminary hearing “if required by Rule 5.1 or Rule
58(b)(2)(G)[.]” The amendment would strike this reference to
Rule 58 because the Committee also proposes to amend Rule

58(b)(2), which at present requires a defendant making an initial
appearance on either a petty offense or other misdemeanor charge
to be advised of a right “to a preliminary hearing under Rule 5.1.”
By striking the phrase which begins subsection (b)(2)(G), that is,

“if the defendant is held in custody and charged with a

misdemeanor other than a petty offense” and substituting therefor

the word “any,” the rule will now require that any defendant,

whether or not “held in custody and charged with a misdemeanor
other than a petty offense,” will simply be advised of “any right to

a preliminary hearing under Rule 5.1.”

PROPOSED AMENDMENTS TO THE FEDERAL RULES OF EVIDENCE

(A) PROPOSED AMENDMENT TO FED. R. EVID. 404(a)

COMMENT:

DISCUSSION:

The FMJA supports the proposed amendment to Rule 404(a).

The proposed amendment to Rule 404(a) is to address
inconsistencies in the courts regarding the admissibility of
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character evidence in a civil case. Unlike criminal cases where the
character of the accused may be the only defense available, the
admission of character evidence as circumstantial proof of
conduct in a civil case is fraught with substantial risks of prejudice,
confusion and delay and may lead to a trial on personality rather
than on the relevant issues. The proposed rule reinforces the
original intent of the Rule to prohibit the circumstantial use of
character evidence in civil cases. It also clarifies that Fed. R. Evid.
404(a)(2) is subject to the more stringent limitations of Fed. R.
Evid. 412 regarding the use of character evidence of a victim.

(B) PROPOSED AMENDMENT TO FED. R. EVID. 408

COMMENT:

DISCUSSION:

The FMJA supports the proposed amendments to Rule 408, with
one critical exception. The Committee does not support that
proposed amendment which would bar for use only in civil cases
the conduct or statements of a party made in compromise
negotiations.

The proposed amendment to Rule 408(a)(2) would make it clear
that Rule 408(a)(2) only applies in civil cases. In other words,
under the proposed amendment “conduct or statements made in
compromise negotiations” would be admissible against a party in a
subsequent criminal proceeding. A majority of commentators and
a majority of the courts have opined that current Rule 408 applies
to both civil and criminal cases. See: When Two Worlds Collide:
Examining the Second Circuit’s Reasoning in Admitting Evidence
of Civil Settlements in Criminal Trials, 67 Brok. L. Rev. 527
(2001). This Committee believes that the public interest in
resolving and settling disputes outweighs the need for such
evidence to be admissible in criminal prosecutions.

The justification for the proposed change in the rule is not made
clear by the Judicial Conference Rules Committee. The two
reasons seem to be that there is some confusion in the circuits over
the matter and that “this position is taken in deference to the
Justice Department’s arguments that such statements can be
critical evidence of guilt.” Yet, there is nothing in the materials
provided that demonstrates this is a serious problem in connection
with the Justice Department’s efforts to ferret out crime. On the
other hand, this Committee fears that such a rule change could, at
least in some instances, hamper the efforts of civil litigants’ legal
counsel and those serving as mediators to successfully resolve civil
disputes during the course of settlement conferences. In the end,
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absent more persuasive justification for the proposed amendment
of Rule 408(a)(2), this Committee opposes the same.

(C) PROPOSED AMENDMENT TO FED. R. EVID. 606(b)

COMMENT:

DISCUSSION:

The FMJA supports the proposed amendment to Rule 606(b).

The proposed amendment to Rule 606(b) deals with whether
statements from jurors can be admitted to prove a disparity
between the verdict rendered and the verdict intended by jurors.
The proposed rule addresses the incongruity between the Rule and
case law and addresses court-drafted exceptions, which run the
gamut from being limited to clerical error to permitting proof of
juror statements whenever the jury misunderstood or ignored the
court’s instructions. The proposed amendment limits the exception
to clerical error and thereby preserves the sanctity of juror
deliberations and the finality of jury verdicts. However, the
proposed changes do not prevent the court from polling the jury
and taking steps to remedy any obvious errors evident from that
poll.

(D) PROPOSED AMENDMENT TO FED. R. EVID. 609

COMMENT:

DISCUSSION:

The FMJA Supports the proposed amendment to Rule 609.

The proposed amendment to Rule 609 addresses how to determine
whether a conviction involves dishonesty or false statement within
the parameters of Rule 609(a)(2). Presently, Rule 609(a)(1)
requires a balancing test for impeaching witnesses whose felony
convictions do not fall within the definition of Rule 609(a)(2),
while Rule 609(a)(2) allows the automatic impeachment of
witnesses with prior convictions that “involved dishonesty to false
statement.” The proposed changes are substituting “credibility”
with “character for truthfulness” and substituting “involved” with
“readily can be determined.” The intent is to clearly limit the Rule
to the admission of convictions that only involve an act of
dishonesty or false statement.
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Sara Sun Beale, consultant
RE: Rules 11, 32 & 35 (Booker/FanFan package of rules)
DATE: March 15, 2005

Judge Bucklew appointed a subcommittee, chaired by Judge Paul Friedman, to prepare
recommendations regarding any revisions to the rules necessary to respond to the Supreme
Court’s decision in United States v. Booker, 125 S.Ct. 738 (2005).

A memorandum from Judge Friedman and the subcommittee report (with proposed
amendments and committee notes) are attached.

This item 1s on the agenda for the April meeting in Charleston.



MEMORANDUM

TO: Advisory Committee on Criminal Rules
FROM: Judge Paul L. Friedman

DATE: March 15, 2005

RE: Booker Subcommittee

On December 8, 2004, Judge Susan Bucklew appointed a subcommittee of the
Criminal Rules Committee, originally called the Blakely Subcommittee and now called the
Booker Subcommittee. It consists of myself as Chair, Judge David Trager, Lucien Campbell,
Professor Nancy King and Deborah Rhodes, along with the Committee’s Reporter, Professor
David Schlueter, and the Committee’s incoming Reporter, Professor Sara Beale. John Rabiej
and Peter McCabe also participated in some of our conference calls. The Subcommittee had
three meetings by telephone conference call. Initially, we identified every rule in the Federal
Rules of Criminal Procedure that raised possible Booker issues and that might require
amendment. We first divided them into three groups, those particularly in need of amendment,
those that might deserve consideration but were less pressing, and those we thought probably did

not require any change. During our three conference calls, we refined our analysis and Professor



Beale, with the help of Professor King and Professor Schlueter, developed several drafts for the
Subcommittee’s consideration and discussion. The final work product is attached and consists of
a report to the full committee and an appendix containing language which we propose for each of
the rules we believe need to be amended and a proposed accompanying committee note. While
every member of the Subcommittee contributed greatly to our deliberations, Professor Beale

deserves most of the credit for the attached excellent work product.

Attachment



To: Advisory Committee on Criminal Rules
From: The Booker Subcommittee

Date: March 15, 2005

Our subcommittee reviewed all of the rules we identified as raising possible Booker
issues. We divided them into two groups: those for which there is a strong argument that a
revision is needed, and those we deemed unobjectionable in their present form. As noted below,
we have tdentified five rules where revision is plainly justified. Accordingly, the first section of
this report presents the rules we propose for change, with draft language. The second section
describes briefly the other provisions that we screened carefully, and the reasons we concluded
that no change is warranted.

An appendix follows the report, containing the language of each of the proposed rules
(showing additions and deletions) and accompanying committee notes.

Group 1 -- Strong Cases For Revision:

1.  Rule 11(b)(1)(M) presently states that the court must advise the defendant of its
“obligation to apply the Sentencing Guidelines, and the court’s discretion to depart from those
guidelines under some circumstances.”

This clearly contemplates mandatory guidelines with limited departure authority. Since
the standards that govern sentencing are a major concern for a defendant who is pleading guilty,
the rules should, if possible, clearly inform the defendant of the fact that the Sentencing
Guidelines are advisory, rather than mandatory.

A proposed amendment might state that the court must inform the defendant of, and
determine that the defendant understands:

(M) the court’s obligation to calculate the sentence under the Sentencing Guidelines and

to consider the guideline range, possible departures, and other sentencing factors under
18 U.S.C. § 3553(a);

The use of the term “consider” and the reference to other sentencing factors in § 3553(a) track
the language in Justice Breyer's opinion for the majority with respect to the remedy. The draft
language does assume that the courts will go through a full guideline calculation before
considering other factors. This is in accord with the practice at this time in most courts, and with
the procedure recommended by the Sentencing Commission.
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2. Rule 32(d) governs the presentence report. We propose an amendment of Rule
32(d)(2)(F) to adapt the presentence report to the court’s authority under Booker to consider the
sentencing factors under 18 U.S.C. § 3553(a) as well as the guidelines. Rule 32(d)(1) requires
the presentence report to include information relevant to the Sentencing Guidelines, and (d)(2)
requires the inclusion of “Additional Information.” A review of the existing subsections of (d)(2)
indicates that the current rule covers some, but not necessarily all, of the statutory factors under
§ 3553(a). Accordingly, we propose that the last subsection of (d)(2) be amended to read:

(F) any other information that the court requires, including information relevant to the
factors under 18 U.S.C. § 3553(a).

In our view, adding this language to subsection (F) has the advantage of limiting it to
information requested by the court. Without such a limitation the probation office might have
great difficulty in determining what other information might be deemed relevant to the factors
under § 3553(a). The phrase “other information” recognizes that much of the information
relevant to § 3553(a) is already encompassed under the other subsections of (d)(2). The
subcommittee contemplates that a request could be made either by the court as a whole requiring
information affecting all cases or a class of cases, or by an individual judge in a particular case.
This point is made explicit in the draft Committee Note.

In all other respects, however, we concluded that Rule 32(d)(1)(A)~(E) should be
retained without change, since the probation office and district court would still need the
information provided for under these provisions to calculate the advisory guideline sentence.
We debated for some time whether to suggest any change in the caption of (d)(1)(A), which is
presently “Applying the Sentencing Guidelines.” We concluded that no change is warranted; the
function of the presentence report is still to apply the guidelines to the facts, though the
guidelines are advisory rather than mandatory.

3. Rule 32(h) This rule is headed “Notice of Possible Departures from Sentencing
Guidelines.” In order to prevent unfair surprise, it requires notice to the parties when the court is
contemplating a departure that has not been identified either in the presentence report or the
parties’ prehearing submissions. According to the Advisory Committee notes, this provision
codifies the Supreme Court’s decision in Burns v. United States, 501 U.S. 129, 138-39 (1992)
(holding that the court must give the parties notice before departing upward on a ground not
previously identified in the presentence report as a ground for departure). Although it is still
important for the court to give the parties notice when it is considering giving a sentence other
than that prescribed by the Guidelines if the issue has not been raised in either the presentence
report or the parties’ own submissions, the current provision is worded solely in terms of
“departures.”  Under Booker, the guidelines are advisory only, and the court can tailor the
sentence in accordance with the other factors specified in 18 U.S.C. § 3553(a) even if a
“departure” would not have been permitted. Thus this provision should be expanded to include
not only “departures” under 5K1.1 and 5K2.0, but also other sentences outside the guideline
range.

There are two ways to address this issue.
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Alternative 1: One is to add a term such as “variance” (thus requiring the court to give
notice of either a departure or variance on a ground that the parties would not otherwise
anticipate). If we follow this approach, the text would read:

(h) Notice of Possible Departure or Variance from Sentencing Guidelines. Before
the court may depart from the applicable sentencing guideline range or impose a sentence
outside the applicable sentencing guideline range pursuant to 18 U.S.C. § 3553(a) on a
ground not identified fordeparture either in the presentence report or a party’s prehearing
submission, the court must give the parties reasonable notice that it is contemplating such
a departure or_variance. The notice must specify any ground on which the court is
contemplating a departure or variance.

Judge Cassell, who coined the term variance, explained it as follows:

Terminology can get a bit tricky here; to avoid confusion, it seems best to use the term
"departure" as reflecting its settled meaning of a difference from an otherwise-specified
Guidelines sentence approved by the Guidelines themselves, and a new term--perhaps
"varlance"--as meaning a difference from the Guidelines system that is not called for by
the Guidelines themselves.

United States v. Wilson, 2005 WL 273168 (D. Utah 2005) (footnote omitted). In support of this
version, it was noted that emphasizing the distinction between departures and variances in the
Rules may be helpful. If courts carefully identify what may be a relatively small number of
variances, that may be helpful in reassuring Congress that Booker has not led to unrestrained
judicial activity. The importance of distinguishing between sentences based on departures and
those based on variances is central to the proposed revision of Rule 32(k)(1), discussed below.

Alternative 2: Although the term variance has been used by several courts, it is not
universally accepted at this time. (For example, the Second Circuit’s influential opinion in
United States v. Crosby, 397 F.3d 103, 111 n. 9 (2d Cir. 2005), uses the term “non-Guidelines
sentence.”) In the absence of agreement on the term variance, we might wish to avoid it. We
could achieve that by refocusing the language on “other factors” that the court is considering,
which encompasses factors that could give rise to either a departure or a variance. A proposed
amendment might read:

(h) Notice of Intent to Consider Other Sentencing Factors. Possibte Beparturefrom
Sentencing-Guidelines: Before the court may impose a sentence outside depart-from the
applicable sentencing guideline range on a ground not identified for-departure either in
the presentence report or a party’s prehearing submission, the court must give the parties
reasonable notice that it is contemplating such a departure sentence. The notice must
specify any ground on which the court is contemplating a-departure such a sentence.

This version has the advantage of simplicity: it focuses attention on the point that the court is
considering a sentence outside the sentencing range on a ground not previously identified,
without requiring any designation of such a factor as a departure or variance. Since the focus of
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the issue is on preventing unfair surprise, rather than the type of factor the court is considering, it
may be less critical here to emphasize the distinction courts will be required to draw under the
proposed revision of Rule 32(k)(1) discussed below.

One other possibility was noted in the subcommittee, which was to delete Rule 32(h)
entirely. Given the increased ability of district courts to tailor sentences under § 3553(a) on
grounds that are not highlighted in the Guidelines, the requirement of notice to avoid unfair
surprise has more rather than less salience. Accordingly, it seems preferable to amend the
provision rather than delete it, thereby implementing the mandate of Burns v. United States in
the Rules.

4. Rule 32(k)(1) governs the judgment. The Judicial Conference Criminal Law
Committee, after consultation with Judge David Levi, has requested that the Criminal Rules be
amended to include a new requirement that the district court use a standard Judgment in a
Criminal Case, including the Statement of Reasons form, as designated by the Judicial
Conference. The Criminal Law Committee’s report states that the proliferation of local
variations to the national forms has impeded the Sentencing Commission’s ability to collect
complete and accurate sentencing data, which in turn impedes Congress and the judiciary in their
efforts to understand how the courts are responding to Booker. The subcommittee agreed that
we should propose an amendment to assist the efforts of the Criminal Law Committee to
mandate a procedure that will allow the collection of data and monitoring of the sentencing
process post Booker.

Lucien Campbell drafted the following amendment to Rule 32(k)(1) to accomplish this
goal (bracketed language optional):

1) In General. The court must enter judgment, using any form prescribed by the
Judicial Conference of the United States. In the a judgment of conviction, the
court must set forth the plea, the jury verdict or the court's findings, the
adjudication, and the sentence, including the statement of reasons [required by 18
U.S.C. § 3553(c)]. If the defendant is found not guilty or is otherwise entitled to
be discharged, the court must so order. The judge must sign the judgment, and the
clerk must enter it.

5. Rule 35(b)(1)(B) presently states that upon the government’s motion made within one
year of sentencing, the court may reduce a sentence if “reducing the sentence accords with the
Sentencing Commissions’s guidelines and policy statements.” This is inconsistent with Booker’s
holding that the Guidelines cannot be mandatory. The simplest solution would be to delete this
provision, and to merge subpart (A) into the introductory clause of (1)(B). One member of the
subcommittee felt that this change was unnecessary, because there are no guidelines (and thus
certainly no mandatory guidelines) at present that govern resentencings in substantial assistance
cases. Other committee members felt that the text of the rules should not appear to give
guidelines mandatory effect, and noted that future guidelines might govern resentencing.



Group 2 -- No Basis For Change

As noted above, we reviewed many additional provisions that might pose Booker issues.
We present below a brief description of those provisions and the committee’s reasons for
concluding that no change is needed at present.

Rule 7(c)(1) This provision requires the indictment to state the “essential facts
constituting the offense charged.” The question is whether this is sufficient to include all of the
facts covered by Apprendi and Cotton, such as drug type and quantity, which had been held by
some courts not to be elements of the offense even though they increased the maximum
sentence. Since the rule does not use the term “elements,” and there is no term that clearly
covers the other Apprendi-type facts, there is no pressing need to amend the rule.

Forfeiture-related provisions. Rules 7(c)(2) and 32.2(a) require notice to the
defendant that property may be subject to forfeiture or findings, but in general they do not
require that the factual basis for forfeiting particular property be stated or found by the jury. Rule
32.2(b)(4) poses a related issue. In our view there is no need to press ahead at this time with
amendments to these rules. A review of the current decisions reveals no case that has held that
Blakely or Booker extend to forfeiture proceedings. In general, the lower federal courts have
held that forfeiture does not raise the maximum penalty, and hence does not require trial by jury
or proof beyond a reasonable doubt as a constitutional matter. If the committee does decide to
address these issues, as noted in the introduction it would be desirable to draw on the expertise
of specialists in forfeiture law.

Rule 32.2(e) poses a slightly different issue. It allows the court “at any time” to amend
an existing forfeiture order to add substitute property. The only procedural protections under
(e)(2) are for third parties. This not only ignores the procedural rights of the defendant, but also
smacks of double jeopardy since it allows property to be added after the defendant’s sentence has
become final. This raises issues that are not directly related to Booker, and would entail the need
to consult specialists as noted above. There is no urgent need to pursue this issue now.

Rule 11. We reviewed, and found no problems with the following:

Except for 11(b)(1)(M), discussed above, we found no problems with the advice of rights
provisions:

11(b)(1)(C)
11(b)(1)(F)
11(b)(1)(H)
11(b)(1)(D
1 (b)(A)(J)
1(b)(1X(K)
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Similarly, we found no problem with the provisions regarding plea agreements,
11(c)(1)(B) & (C). It should still be possible for the parties to bargain about the applicability of
particular Guidelines, since they are applicable though only in an advisory sense.

We spent some time discussing 11(b)(1)(G), which requires the court to address the
defendant to determine whether he understands “the nature of each charge” to which he is
pleading. As noted above, one might raise the question whether this should include forfeiture
allegations (or restitution related issues). But we concluded, at this point at least, that the
language is sufficiently broad and general that revision is not necessary.

Rules 23 and 24. Since Booker interpreted the Sixth Amendment, we reviewed the rules
governing trial by jury. Nothing in Booker addresses the issues covered in these rules (such as
waiver of the right to trial by jury, jury size, the examination of trial jurors, and challenges).

Rule 32. We reviewed the following provisions, and found no need for revision:

32(c)(1)(A) & (B) We had some concerns about the implication in (c)(1)(A) that a PSR
is not always required, since Justice Breyer's opinion in Booker suggests that they are not
optional. However, this provision makes exceptions to the requirements of a PSR only when
required by statute or when the court explains on the record why it already has sufficient
information for sentencing under 18 U.S.C. § 3553 (which Justice Breyer’'s opinion repeatedly
states courts should consult to tailor sentences under the advisory guidelines).

We talked about whether (c)(1)(B) was a problem if restitution is covered by Blakely et
al, but concluded that this provision says only that there must be sufficient information gathered
to support a restitution order; it does not address the procedures that would be necessary before
restitution could be ordered.

32(f), (g), (i), (j) Obviously the appeal right that the defendant must be informed of under
(J) 1s a right to an appeal of the reasonableness of the sentence, but the language of the provision
in (j)(B) is sufficiently general (“any right to appeal the sentence”).

Rule 35. 35(b)(2) This provision seems unobjectionable, since this is a reduction after
the defendant has been sentenced.

Miscellaneous. We also reviewed and found no problems with Rules 43(b)(4), 46(i),
and 58(b)(2)(A).



APPENDIX

DRAFT RULES AND COMMENTARY
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Rule 11. Pleas

k %k k k%

(b) Considering and Accepting a Guilty or Nolo Contendere Plea.

(1) Advising and Questioning the Defendant. Before the court accepts a plea of
guilty or nolo contendere, the defendant may be placed under oath, and the court must
address the defendant personally in open court. During this address, the court must
inform the defendant of, and determine that the defendant understands, the following:

* %k Kk

(M)  the court's obligation to apply calculate the sentence under the

Sentencing Guidelines;and-the—court'sdiseretronto—depart fromthosegurdetnes
umrder—some——cireumstances _and to consider the guideline range, possible

departures, and other sentencing factors under 18 U.S.C. § 3553(a); and

COMMITTEE NOTE

The amendment conforms Rule 11 to the Supreme Court’s decision in United States v.
Booker, 125 S.Ct. 738 (2005). Booker held that the provision of the federal sentencing statute
that makes the Guidelines mandatory, 18 U.S.C. § 3553(b)(1) (Supp.2004), violates the Sixth
Amendment right to jury trial and the Fifth Amendment requirement of proof beyond a
reasonable doubt. With this provision severed and excised, the Court held, the Sentencing
Reform Act “makes the Guidelines effectively advisory,” and “requires a sentencing court to
consider Guidelines ranges, see 18 U.S.C.A. § 3553(a}(4) (Supp.2004), but it permits the court to
tailor the sentence in light of other statutory concerns as well, see § 3553(a) (Supp.2004).” Id. at
756. Rule 11(b)(1)(M) incorporates this analysis into the information provided to the defendant

at the time of a plea of guilty or nolo contendere.
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Rule 32. Sentence and Judgment
* K ok kK
(d) Presentence Report.
(1) Applying the Sentencing Guidelines. The presentence report must:

(A) identify all applicable guidelines and policy statements of the Sentencing
Commission;

(B) calculate the defendant's offense level and criminal history category;

(C) state the resulting sentencing range and kinds of sentences available;

(D) 1dentify any factor relevant to:

(1) the appropriate kind of sentence, or
(1) the appropriate sentence within the applicable sentencing range; and

(E) identify any basis for departing from the applicable sentencing range.

(2) Additional Information. The presentence report must also contain the following
information:

(A) the defendant's history and characteristics, including:

(1) any prior criminal record;

(i1) the defendant's financial condition; and

(ii1) any circumstances affecting the defendant's behavior that may be helpful in
imposing sentence or in correctional treatment;

(B) verified information, stated in a nonargumentative style, that assesses the financial,
social, psychological, and medical impact on any individual against whom the offense has
been committed;

(C) when appropriate, the nature and extent of nonprison programs and resources
available to the defendant;

(D) when the law provides for restitution, information sufficient for a restitution order;

(E) if the court orders a study under 18 U.S.C. § 3552(b), any resulting report and
recommendation; and

(F) any other information that the court requires, including information relevant to the

factors under 18 U.S.C. § 3553(a).
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COMMITTEE NOTE

The amendment conforms Rule 32(d) to the Supreme Court’s decision in United States v.
Booker, 125 S.Ct. 738 (2005). Booker held that the provision of the federal sentencing statute
that makes the Guidelines mandatory, 18 U.S.C. § 3553(b)(1) (Supp.2004), violates the Sixth
Amendment right to jury trial and the Fifth Amendment requirement of proof beyond a
reasonable doubt. With this provision severed and excised, the Court held, the Sentencing

)

Reform Act “makes the Guidelines effectively advisory,” and “requires a sentencing court to
consider Guidelines ranges, see 18 U.S.C.A. § 3553(a)(4) (Supp.2004), but it permits the court to
tailor the sentence in light of other statutory concerns as well, see § 3553(a) (Supp.2004).” Id. at
756. Amended subsection (d)(2)(F) makes clear that the court can instruct the probation office
to gather and include in the presentence report any information relevant to the factors articulated
in § 3553(a). The rule contemplates that a request can be made either by the court as a whole

requiring information affecting all cases or a class of cases, or by an individual judge in a

particular case.



Mo e R L = N L - U S

L W N NN NN N N N NN = e e e el ek et e e e
L N o R e B e Y L ¥ S = TN T - B Ee N U, B SO VC R S =

11

Rule 32. Sentencing and Judgment

* ok kK ok
[ALTERNATIVE 1]

(h) Notice of Possible Departure or Variance from Sentencing Guidelines. Before

the court may depart from the applicable sentencing guideline range or impose a sentence

outside the applicable sentencing guideline range pursuant to 18 U.S.C. § 3553(a) on a

ground not identified fordeparture either in the presentence report or a party’s prehearing
submission, the court must give the parties reasonable notice that it is contemplating such a
departure or variance. The notice must specify any ground on which the court is

contemplating a departure or variance.

(ALTERNATIVE 2]

(h) Notice of Intent to Consider Other Sentencing Factors. Possible Departurefrom

Sentencing-Guidelimes: Before the court may impose a sentence outside departfrom the
applicable sentencing guideline range on a ground not identified for-departure either in the

presentence report or a party’s prehearing submission, the court must give the parties
reasonable notice that it is contemplating such a departure sentence. The notice must specify

any ground on which the court is contemplating adeparture such a sentence.

COMMITTEE NOTE

The amendment conforms Rule 32(h) to the Supreme Court’s decision in United States v.
Booker, 125 S.Ct. 738 (2005). In Booker the Court held that the provision of the federal
sentencing statute that makes the Guidelines mandatory, 18 U.S.C. § 3553(b)(1) (Supp.2004),
violates the Sixth Amendment right to jury trial and the Fifth Amendment requirement of proof
beyond a reasonable doubt. With this provision severed and excised, the Court held, the
Sentencing Reform Act “makes the Guidelines effectively advisory,” and “requires a sentencing
court to consider Guidelines ranges, see 18 U.S.C.A. § 3553(a)(4) (Supp.2004), but it permits the
court to tailor the sentence in light of other statutory concerns as well, see § 3553(a)
(Supp.2004).” Id. at 756. The purpose of Rule 32(h) is to avoid unfair surprise to the parties in

the sentencing process. Accordingly, the required notice that the court is considering factors not
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1 identified in the presentence report or pleadings that could yield a sentence outside the guideline
2 range should identify factors that might lead to either a departure or a sentence based on factors

3 under 18 U.S.C. § 3553(a).
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Rule 32. Sentencing and Judgment

* %k %k k %

(k) Judgment.

(1) In General. The court must enter judgment, using any form prescribed by the

Judicial Conference of the United States. In the a judgment of conviction, the court must set

forth the plea, the jury verdict or the court's findings, the adjudication, and the sentence,

including the statement of reasons [required by 18 U.S.C. § 3553(c)]. If the defendant is

found not guilty or is otherwise entitled to be discharged, the court must so order. The judge

must sign the judgment, and the clerk must enter it.

COMMITTEE NOTE

The amendment 1s intended to standardize the collection of data on federal sentences by
requiring all courts to enter their judgments, including the statement of reasons, on the forms
prescribed by the Judicial Conference of the United States. The collection of standardized data
will assist the United States Sentencing Commission and Congress in their evaluation of
sentencing patterns following the Supreme Court’s decision in United States v. Booker, 125 S.Ct.
738 (2005). In Booker the Court held that the provision of the federal sentencing statute that
makes the Guidelines mandatory, 18 U.S.C. § 3553(b)(1) (Supp.2004), violates the Sixth
Amendment right to jury trial and the Fifth Amendment requirement of proof beyond a
reasonable doubt. With this provision severed and excised, the Court held, the Sentencing
Reform Act “makes the Guidelines effectively advisory,” and “requires a sentencing court to
consider Guidelines ranges, see 18 U.S.C.A. § 3553(a)(4) (Supp.2004), but it permits the court to
tailor the sentence in light of other statutory concerns as well, see § 3553(a) (Supp.2004).” Id. at
756.
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Rule 35. Correcting or Reducing a Sentence.

% % % % %

(b) Reducing a Sentence for Substantial Assistance.

% % %k %k Xk

(1) In General. Upon the government's motion made within one year of sentencing,

the court may reduce a sentence if the defendant, after sentencing, provided substantial

assistance in investigating or prosecuting another person. +

COMMITTEE NOTE

The amendment conforms Rule 35(b)(1) to the Supreme Court’s decision in United States v.
Booker, 125 S.Ct. 738 (2005). In Booker the Court held that the provision of the federal
sentencing statute that makes the Guidelines mandatory, 18 U.S.C. § 3553(b)(1) (Supp.2004),
violates the Sixth Amendment right to jury trial and the Fifth Amendment requirement of proof
beyond a reasonable doubt. With this provision severed and excised, the Court held, the
Sentencing Reform Act “makes the Guidelines effectively advisory,” and “requires a sentencing
court to consider Guidelines ranges, see 18 U.S.C.A. § 3553(a)(4) (Supp.2004), but it permits the
court to tailor the sentence in light of other statutory concems as well, see § 3553(a)
(Supp.2004).” 1d. at 756. Subsection (b)(1)(B) has been deleted because it treats the guidelines

as mandatory.
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Agenda E-7 (Addendum)
Criminal Law
March 2005
ADDENDUM TO THE REPORT TO THE JUDICIAL CONFERENCE
COMMITTEE ON CRIMINAL LAW
TO THE CHIEF JUSTICE OF THE UNITED STATES AND MEMBERS OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES:

The Committee on Criminal Law met on February 14-15, 2005. All Committee members
attended, except Judge Wm. Fremming Nielsen and Chief Judge James B. Loken. Chief Judge
Loken participated in part of the meeting by telephone. Also in attendance were Chief Judge
David F. Levi (California-Eastern), Chair of the Committee on Rules of Practice and Procedure;
Chief Judge Robert L. Hinkle (Florida-Northern), member of the Advisory Committee on
Evidence Rules; and Professor Daniel Capra, a reporter from the Advisory Committee on
Evidence Rules. Representing the Admin‘istrative Office (AO) for all or part of the meeting were
Director Leonidas Ralph Mecham; Assistant Director John M. Hughes and Special Assistant
Kim M. Whatley, Office of Probation and Pretrial Services; Assistant Director Peter G. McCabe,
Office of Judges Programs; Deputy Associate Director Cathy A. McCarthy, Office of
Management Planning and Assessment; Assistant General Counsel Joe Gergits, Office of the
General Counsel; Counsel Mark Evans, Office of Legislative Affairs; and other AO staff. In
attendance for part of the meeting from the Federal Judicial Center (FJC) were FJC Director
Barbara Rothstein and Research Division Director James Eaglin. Also in attendance for part of
the meeting from the United States Sentencing Commission were Commissioners Richard H.

Hinojosa (chair), John Steer (vice-chair), Ruben Castillo (vice-chair),William K. Sessions

NOTICE
No Recommendation Presented Herein Represents the Policy of the Judicial Conference
Unless Approved by the Conference ltself.




The Committee believes that it should continue to work with the Commission to improve

the Commission’s data collection, analyses, and reporting to ensure that sentencing data meet
Commission needs, as well as the needs of Congress and the judiciary. This joint effort would
include making some revisions to the Statement of Reasons form in light of Booker and
exploring the feasibility of using existing judiciary data collection mechanisms to make
sentencing data available electronically to the Commission. To effectively enhance data
collection, the Committee concluded that procedures must be developed and implemented to
ensure that (1) chief district judges are notified when courts fail to submit documents
(particularly the Statement of Reasons form) to the Commission, and (2) the “Judgment in a
Criminal Case” form (AO 245), including the Statement of Reasons form, used to document
sentencing decisions, is standardized and courts are required to use it. The proliferation of local
variations to the national forms has impeded the Commission’s ability to collect complete and <"‘>
accurate sentencing data. Use of standard forms would improve the ability to capture reliable
and useful data about sentencing decistons and to defend existing sentencing practices.

Chief Judge Levi suggested that it may be possible to mandate the use of a standard
Judgment in a Criminal Case form and the Statement of Reasons form under the Rules Enabling
Act. He suggested that the Committee transmit a recommendation to amend the Federal Rules of
Criminal Procedure to require courts to adopt the use of these standard forms. After discussion,
the Committee voted unanimously to recommend that the Committee on Rules of Practice and
Procedure consider a possible amendment to the criminal rules to require courts to use a standard
Judgment in a Criminal Case, including the Statement of Reasons form, to be approved by the

Judicial Conference.

e
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The Committee concluded that use of the standard forms would enable the Commission
to determine more precisely the number of sentences imposed (1) within the advisory sentencing
guideline range; (2) within the advisory sentencing guidelines as adjusted by any departure under
the advisory guidelines, including any initiated or supported by the government; and (3) outside
of the advisory guideline system based on other factors in 18 U.S.C. § 3553(a) as articulated by
the sentencing judge, including those initiated or supported by the government. Use of standard
forms would also enable the Commission to capture, analyze, and report explanations for
sentencing decisions, including the underlying facts relied upon by the courts, the relationship of
such findings to the factors set forth in 18 U.S.C. § 3553(a), and the degree to which the actual
sentence differs from the advisory guideline sentelice. The Committee believes that such critical
data will assist the Commission in its ongoing efforts to study the operation of the guidelines and
improve them as necessary.

If the Judicial Conference approve‘s the Committee’s recommendations, the Committee
could also develop various strategies to promote the Conference’s positions on these issues in
discussions with the Sentencing Commission, Department of Justice, and Congress. This could
include convening additional National Sentencing Policy Institutes and other forums to promote
improved data collection, analysis, and reporting procedures on sentencing decisions.

After discussion, the Committee unanimously voted to make several recommendations to
the Judicial Conference in view of the Booker decision.

Recommendation: That the Judicial Conference—

1. Resolve that the federal judiciary is committed to a sentencing guideline system
that is fair, workable, transparent, predictable, and flexible;

2. Urge Congress to take no immediate legislative action and instead to maintain an
advisory sentencing guideline system;
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MEMO TO: Members, Criminal Rules Advisory Committee
FROM: Professor Sara Sun Beale, consultant

RE: Rules 11 & Rule 16; Proposed Amendment Regarding Disclosure of Brady
Information; Report of Subcommittee

DATE: March 15, 2005

At the Santa Fe meeting, Donald Goldberg reported the subcommittee’s consensus in favor
of proceeding with a proposed amendment to the rules that would require the prosecution to disclose
to the defense, 14 days prior to trial, information that was favorable to the defense, either because
it tended to be exculpatory or because it was impeaching evidence. After extensive discussion, a
straw poll of the Committee indicated substantial support for further consideration of the matter.

A letter from Mr. Goldberg reporting on the subcommittee’s further discussions is attached.
Also attached are the opinion in United States v. Acosta, 2005 WL 281232 (D. Nev. 2005),” the
materials presented at the Santa Fe meeting, including a study by Federal Judicial Center of Brady
material in federal and state local rules, orders, and policies, and the local rules and orders
summarized in the FJC’s study.

This item is on the agenda for the April meeting in Charleston.

"The case name does not appear in the opinion in Westlaw, and the name “Acosta” does
not appear anywhere in the opinion. However, a search for a “Brady” opinion in this district in
2005 produced the attached printout, and a West list of cases describes it as United States v.
Acosta. 1have reported the problem to West.
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March 14, 2005

Via E-mail

The Honorable Susan C. Bucklew
United States District Judge
United States District Court

109 United States Courthouse

611 North Florida Avenue
Tampa, FL 33602

Re: Brady Subcommittee
Dear Judge Bucklew:

As instructed at our last meeting in Santa Fe the Brady subcommittee and Rules
Committee support staff have continued to consider the need and desirability of an addition to
Fed. R. Cr. P . 16 (a) (1) requiring government disclosure of Brady type information without
regard to its materiality and fixing a time by which such disclosure should be made.

In the interim the failure of federal prosecutors to properly disclose Brady
material continues to appear in reported authorities. Sce, ¢.g., Constitutional Duty of Federal
Prosecutor to Disclose Brady Evidence Favorable to Accused, 158 A.L.R. Fed. 401 (2005).

Also, Rules Committee support staff has continued to find additional local district court rules and
standing orders requiring the production of Brady materials. Together with the material under
Tab IlI-D-i of the Santa Fe agenda book, it appears that at least one-third of the 94 district courts
have a relevant local rule, order or procedure governing disclosure of Brady material.

While no formal subcommittee vote was taken during our conference call
discussion on March 7, it seemed plain that a majority at least were in favor of an addition to
Rule 16 (a) (1) along the lines of that proposed at our last meeting and that Ms. Rhodes was
opposed. There did, however, seem to be agreement that:

1. The agenda book for the Charleston meeting should include all of the material
under Tab III-D from the Santa Fe agenda book;
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2. Staff's memorandum entitled Supplemental Data to FJC Report: Treatment of
Brady v. Maryland Materials should be made part of the Charleston agenda book along with
staff's memorandum attaching copies of 28 local rules, court orders etc.;

3. Consideration should be given to language which would reconcile the proposal
with the Jencks Act;

4. Consideration should be given to whether the proposal would shift the burden
of proof or change the standard for securing post-trial relief:

5. Ms. Rhodes will determine whether the Justice Department, as an alternative to
the proposed addition to Rule 16, would be willing to change the United States Attorney's
Manual so as to make clear to prosecutors that Brady type material should be turned over without
regard to materiality;

6. Some form of the proposed addition to Rule 16 (a) (1) should be put to a vote
of the entire committee.

As to the Jencks Act issue, the Santa Fe materials (Tab I11-D, Appendix C)
recognized a disagreement among federal courts as to whether Brady controlled over the Jencks
Act, and noted that some districts had avoided the issuc by ordering only a synopsis of the
exculpatory or impeachment material rather than the prospective witness's actual statement. The
recent district court decision in United States v. Acosta, 2005 WL 281232 (D. Nevada 2005)
contains a full discussion of the issue. Because the Acosta decision focuses also on the issue
underlying the proposal's requirement that favorable evidence be disclosed pre-trial without
regard to materiality, I have asked Professor Beale to include that decision in the Charleston
agenda book along with the other materials.. . . . . To climinate any possible Justice Department
concern, the proposed addition to Rule 16 (a) (1) could alternatively conclude with the
statement: This rule does not authorize the discovery or inspection of statements made by
prospective government witnesses except as provided in the Jencks Act, 18 U.S.C. Section 3500.

With regard to whether the proposal would shift either the burden or the standard
for securing post-trial relief, my very hurried look at the issue led me to conclude that while the
standard for achieving relief under Rule 52 (a) -- which governs nonforfeited error -- is identical
to that under Brady, the proposal may result in shifting the burden of persuasion to the
government. United States v. Benitez, 124 S. Ct. 2333 (2004); United States v. Olano. 113 S.
Ct. 1770 (1993). By copy of this E-mail I urge the rest of the subcommittee to take a closer look
at this issue before our Charleston meeting and to consider -- if [ am correct -- whether it makes
a difference in our position.
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I'would ask that you forgive the form in which all of this comes to you. but the
urgency expressed by Professor Beale required it. I look forward to seeing you in Charleston.

Sincerely,

Donald J. Goldberg

ce: Professor Sarah Beale
Professor Nancy King
Robert B. Fiske, Jr., Esquire
Lucien B. Campbell, Esquire
Deborah J. Rhodes, Esquire
Professor David A. Schlueter
Jonathan Wroblewski, Esquire
John Rabiej, Esquire
Peter McCabe, Esquire
Laura Hooper, Esquire
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--- F.Supp.2d ----
2005 WL 281232 (D.Nev.)
(Cite as: 2005 WL 281232 (D.Nev.))
UNITED STRTES v. ALOSTA
ORDER OF UNITED STATES MAGISTRATE
JUDGE

West Headnotes

[1] Criminal Law €&=700(2.1)
110k700(2.1)

[1] Criminal Law €&=700(4)

110k700(4)

"Favorable" evidence required to be disclosed under
Brady  encompasses  both  exculpatory and
mmpeachment evidence, and must be both favorable
and material before disclosure is requred. U.S.C.A.
Const.Amend. 5.

[2] Criminal Law €=700(2.1)

110k700(2.1)

Brady's materiality standard does not define limut of
federal prosecutor's duty to disclose before trial
evidence favorable to defendant; rather, prosecutor
has broad duty to disclose such evidence, and Brady
determines whether violation of that duty rises to
level of constitutional violation after trial has
occurred. U.S.CA. Const.Amend. S;
U.S.Dist.Ct.Rules D.Nev., Rule IA 10-7(a).

[3] Criminal Law €=700(5)

110k700(5)

Brady requirement that prosecutor disclose before
tnnal evidence favorable to defendant 1s not
conditioned on determination that pretrial disclosure
be necessary to make effective use of information
disclosed. U.S.C.A. Const.Amend 5.

[4] Criminal Law €5627.7(3)
110k627.7(3)

[4] Criminal Law €=700(2.1)
110k700(2.1)

[4] Criminal Law €>700(4)

110k700(4)

Possibility of conflict between, on one hand, Brady/
local rule imposing broad duty upon federal
prosecutor to disclose before trial evidence negating
guilt or mutigating offenses charged, and, on other
hand, Jencks Act/rule of evidence requiring
production of witness's statements only after witness
has testified on direct examination at trial, did not
necessitate invalidation of local rule; rather, any
conflict arising when potential witness statement
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contamed exculpatory or impeachment evidence
within Brady/local rtule could be resolved by
government's going before magistrate judge to seek
protective order. U.S.C.A. Const.Amend. 5; 18
U.S.C.A. § 3500(a); Fed.Rules Cr.Proc.Rule 26.2, 18
U.S.C.A.; U.S.Dist.Ct.Rules D.Nev., Rule IA 10-7(a).

[S] Criminal Law €=2627.7(3)

110k627.7(3)

When federal defendant seeks evidence which
qualifies as both Jencks Act and Brady material,
Jencks  Act standards  control. U.S.CA.
Const.Amend. 5; 18 U.S.C.A. § 3500(a).

LEEN, Magistrate J.

*1 This matter is before the court on defendant
Steven Pearce's Motion for Disclosure of Proffer
Information (# 301) and multiple joinders (# 302, #
306, # 312, # 313, # 314, # 316, # 317, # 318, # 320,
# 322, # 325, # 328, # 330, # 331, # 332, # 333, #
334, # 335, #1339, # 342, # 346, # 348, # 351, # 365,
# 366, # 368, # 373, # 378, # 403). The court has
considered the motion, the government's Response (#
403), the arguments of counsel at a hearing conducted
July 12, 2004, and defendant Pearce's Additional
Authority (# 498) filed in open court at the hearing.

BACKGROUND
The indictment in this case was returned December
2, 2003, (# 1) and charges forty-two defendants with
violence in aid of racketeering under 18 US.C. §
1959, use of a firearm 1n commission of a felony,
under 18 U.S.C. § 924(c), and aiding and abetting
under 18 U.S.C. § 2. The indictment also contains
forfeiture allegations. The indictment arises out of
events which occurred at the Twentieth Annual
Laughlin River Run in Laughlin, Nevada, between
Apri 25 and Aprit 28, 2002. It alleges that the Hell's
Angels Motorcycle Club ("HAMC") 1s an outlaw
motorcycle gang engaged m racketeering activity
whose members and associates engage in acts of
violence and narcotics distribution. The HAMC
allegedly accomplishes 1ts objectives through creating
a climate of fear by assaulting members of rival
motorcycle clubs, particularly the Mongols. It is
alleged that there was a long and violent history
between the HAMC and the Mongols which included
a series of occurrences in 2001 m California and
Nevada preceding the April 2002 annual Laughlin
River Run. Several "munor events" between the
HAMC and the Mongols during the River Run
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preceded the April 27, 2002, incident which resulted
m a violent confrontation in Rosa's Cantina at
Harrah's Laughlin Casino between the two clubs.

The government alleges that in the early morning
hours of April 27, 2002, a large group of Mongols
were socializing and gambling 1nside Harrah's
Laughlin Casmno and that a small group of Hells
Angels members and prospects were in the casino,
socializing in one of Harrah's bars, Rosa's Cantina. At
approximately 2:00 am., HAMC members at the
Flamingo Laughlin received a telephone call from
HAMC members at Rosa's Cantina requesting support
for a violent confrontation with the Mongols. As a
result, several groups of HAMC members left the
Flamingo Laughlin on their motorcycles and headed
toward Harrah's. Las Vegas Metropolitan Police
Department ("LVMPD") gang detectives followed
one large group of HAMC members, and observed
HAMC members from other locations in Laughlin
converging on Harrah's. A LVMPD sergeant pulled
into the Harrah's valet area, concerned about a
confrontation between the two groups. His marked
police car was surrounded by HAMC members who
ignored his police lights, left their motorcycles with
the keys in the 1gnitions, and ran or walked into the
hotel to the area of Rosa's Cantina. A group of
HAMC members confronted a group of Mongols and
after "a short discussion” one of the HAMC members,
Raymond Foakes, allegedly kicked one of the
Mongols members. Bedlam ensued. Weapons were
drawn by both groups. Members of both groups
sustained multiple njuries, and three men were killed
inside the casino area

*2 Law enforcement closed the casino and detained
seventy-eight HAMC members and associates and
forty-two Mongols members and their associates. A
federal indictment was not returned until December 3,
2003. The indictment charges only members and
associates of the HAMC.

Pearce's Proffer Motion
In the current motion, Steven Pearce ("Pearce")
seeks disclosure of proffer information provided by
informants and cooperating witnesses 1n this case
which includes: mitial discussions between the U.S.
Attorney's Office and the cooperating individual and
the cooperating individual's counsel; the proffer itself;
discussions between the U.S. Attorney's Office and
case agent regarding their respective opinions as to
the completeness and truthfulness of the proffer;
discussions regarding the benefits to be offered to the
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cooperator; and the actual benefits ultimately
conferred. Pearce anticipates that some of the forty-
two defendants may plead guilty and provide
information to the government to obtain a sentence
reduction. He also beheves the government may have
obtained pre-indictment plea agreements from a
number of mdividuals not charged in this case. He
argues that if the government intends to use these
witnesses, all of the information he seeks is Brady
material because it impacts the cooperators' ultimate
credibility.

The government's response indicates that the
government will produce some of the information
requested "in a timely fashion." Specifically, the
government has agreed to produce the terms of all
agreements and inducements with testifying
cooperating witnesses or defendants; information that
a testifying cooperating witness has provided
conflicting or untruthful information, has failed a
polygraph or has otherwise breached the terms of his
or her plea agreement with the government; the
potential range of a ‘“substantial assistance”
sentencing guideline departure based on the
anticipated cooperation of the testifying witness, if
that range was communicated to the cooperating
witness and/or the witness's attorney; the criminal
record of the testifying cooperating witness material
to credibility; monetary payments made by the
government to the testifying cooperating witness; and
prior statements of the testifying cooperating
witnesses. The government opposes production of
materials related to initial discussions between the
assigned AUSAs and cooperators' counsel; the actual
proffer of the cooperator, and statements of counsel;
and the 1mtial discussions between the AUSAs and
the case agent regarding opions as to the
completeness and truthfulness of the proffer.

DISCUSSION
Pearce describes his understanding of the proffer
system, acknowledges that the proffer system may be
necessary to our system of justice, but argues it can
encourage perjury because government counsel and
the case agent sometime suggest the cooperator is
withholding information and further suggest what
information the cooperator could provide if he or she
was being completely candid. He seems to suggest
that because, at times, the cooperator is told by his
own lawyer what the government expects to hear
when he is debriefed in a proffer session that the jury
should be made aware of this information. He reasons
the jury may determune that the cooperator changed
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his story during the proffer process to "curry favor
with the government and earn more cooperation
points." (Motion (# 301), p. 3.) Additionally, he
argues that while cooperators are frequently given
plea agreements which indicate the government does
not commit to a specific amount of downward
departure, the "cooperator often has an expectation of
the amount the government may recommend." /d If
the AUSA and cooperator's counsel talked about the
possible range for downward departure, Pearce
argues the defense and jury should know this because
(1) the amount of downward departure versus the fact
of downward departure depends on the quality of the
information provided and (2) if the range was
discussed with the cooperator's counsel but not
mentioned in the plea agreement, it "may affect the
cooperator's state of mund." I/d. at 4. Pearce also
asserts that any variance in a statement of an
mformant or cooperating witness is Brady material,
and that the content of negotiations regarding the
amount of downward departure is also Brady
material.

*3 Pearce relies heavily on a decision granting a
motion for discovery by District Judge Pregerson in
United States v. Sudikoff, 36 F.Supp.2d 1196
(C.D.Cal.1999). There, Judge Pregerson held that
Brady v Maryland, 373 U.S. 83 (1963), requires
pretrial disclosure of exculpatory information that is
either admissible or reasonably likely to lead to
admussible evidence. Finding that the normal
materiality standard associated with Brady should not
apply to pretrial discovery of Brady material, he
ordered the government to disclose:
all proffers by any witnesses receiving any
benefit, whether immunity or leniency, in return
for testimony. Included in this category are any
proffers made by lawyers for such witnesses. By
"proffers” the Court refers to statements that
reflect an indication of possible testimony,
whether or not it seems likely that the witness
would actually so testify. In addition, the
government must disclose any notes or
documents created by the government that reflect
this information. Further, the government must
disclose any material that indicates any variations
in the witness's proffered testimony.
The government must also disclose to the
defendants any information in its possession that
reveals the negotiation process by which the
mmmunity agreement was reached. This includes
materials authored by a witness, a witness's
lawyer, or the government.
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36 F.Supp.2d at 1206.

Judge Pregerson's order in Sudikoff thoughtfully
discussed Brady and its progeny. He disagreed with
the "materiality” standard usually associated with
Brady for pretrial discovery purposes, and found it
should not be applied to pretrial discovery of
exculpatory materials. He pomted out how the
prosecutor's Brady obligations are usually examined
1n the context of appellate review where the failure to
disclose evidence is considered material only if there
is a reasonable probability that, had the evidence been
disclosed to the defense, the result of the proceeding
would have been different. /d. at 1198, citing, Ortiz v
Stewart, 149 F.3d 923, 935 (9th Cur.1998), quoting,
United States v Bagley, 473 U.S. 667, 682 (1985).
He reasoned that just because a prosecutor's failure to
disclose evidence does not violate a defendant's due
process rights does not mean that the failure to
disclose is proper. /d at 1199. On appellate review of
a conviction, the Brady materiality standard examines
whether a defendant was prejudiced from admittedly
improper conduct. However, the absence of prejudice
to the defendant does not condone the prosecutor's
suppression of exculpatory evidence. Judge
Pregerson, therefore, determuned that the proper test
for pretrial disclosure of exculpatory evidence should
be an evaluation of whether the evidence is favorable
to the defense, 1.e., whether 1t 1s evidence that helps
bolster the defense case or impeach the prosecutor's
witnesses. Id. He also found that if doubt exists, it
should be resolved in favor of the defendant and full
disclosure made. /d He, therefore, held that the
government was obligated to disclose all evidence
relating to gult or punishment which might
reasonably be considered favorable to the defendant's
case, even If the evidence 1s not admussible so long as
1t is reasonably likely to lead to admissible evidence.
Id at 1199-1200.

*4 Judge Pregerson found that the proffers of the
government witnesses and other materials that would
show how the immumty agreement in that case was
reached was information that "might reasonably be
considered favorable to the defendant's case," and
likely to lead to admussible evidence. /d. at 1201. He
also found "that any variations in an accomplice
witness's proposed testimony could be considered
favorable to the defense and the existence of such
differences should be disclosed under Brady." Id. at
1202. He held that witness proffers and other
mformation of this ilk fall within the scope of Giglio
v United States, 405 U.S. 150 (1972), which
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obhgates prosecutors "to turn over to the defense n
discovery all material information casting a shadow
on a government witness's credibility." /d at 1203,
quoting, United States v. Bernal-Obeso, 989 F.2d
331, 334 (9th Cir.1993), citing, United States v.
Shaffer, 789 F.2d 682, 689 (9th Cir.1986). He
recognized that Giglio concerned only the
suppression of the existence of a leniency agreement,
but found that "information that illuminates the
process leading up to the agreement may 'cast a
shadow' on an accomplice witness's credibility in a
manner that disclosure of only the agreement itself
would not accomplish." Id He concluded that
information that reveals the process by which a
leniency agreement was reached "i1s relevant to the
witness's credibility because it reveals the witness's
motive to testify against the defendant" and is,
therefore, "discoverable under Brady and Giglio." Id

The government argues that the discovery it opposes
producing 1s not Brady information because it is not
matenal, i.e., evidence for which "there is a
reasonable probability that, had the evidence been
disclosed to the defense, the result of the proceeding
would have been different” citing, United States v.
Bagley, 473 U.S. 667, 682 (1985). The government
points out that the Supreme Court has repeatedly held
that Brady is not a discovery rule, and that a
prosecutor only violates his constitutional duty to
disclose if "his omission is of sufficient significance
to result in the denial of the defendant's right to a fair
trial." Bagley, 473 U.S. at 676, quoting, United States
v Agurs, 427 U.S. 97, 108 (1976). The government
characterizes Judge Pregerson's ruling in Sudikofj that
the materiality standard should not be apphed in the
context of pretrnial discovery as "flawed." The
government argues that 1t 1s impossible to reconcile
Sudikoff with the Supreme Court's decisions holding
that Brady does not create a constitutional right to
additional  discovery in cnmunal cases. The
government also argues it is impossible to reconcile
Sudikoff’s pretrial Brady standard with the Supreme
Court's unambiguous holdings that no constitutional
violation occurs unless the prosecutor withholds
evidence material to guilt or punishment, and that
"materniality” means evidence for which there 1s a
reasonable probability that had it been disclosed, a
different verdict would have resulted.

*5 The government also argues that the Supreme
Court expressly rejected the "reasonably likely to lead
to admissible evidence" standard in Wood v
Bartholomew, 516 U.S. 1 (1995). In Wood, the
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government failed to disclose the results of a
polygraph examunation of a key witness. The Ninth
Circuit reversed the district court's denial of habeas
relief for this failure, finding that the polygraph
results may have had an adverse effect on pretrial
preparation by the defense. The Supreme Court
reversed, finding the Ninth Circuit had misapplied its
"Brady jurisprudence." The Supreme Court found the
Ninth Circuit's conclusion that disclosure of the
polygraph results might have lead the defendant's
counsel to conduct additional discovery that mught
lead to admissible evidence was "mere speculation, in
violation of the standards we have established." 516
U.S. at 5. Examining the record below, including the
testimony of the defendant's trial counsel, the
Supreme Court found it was not "reasonably likely"
that disclosure of inadnussible polygraph results
would have resulted 1n a different outcome at trial. /d
at 8.

ANALYSIS
A. The Prosecutor's Brady and Giglio Duties

The Supreme Court has clearly held that defendants
have no constitutional right to discovery in crimimal
proceedings. Weatherford v. Bursey, 429 U.S. 545,
559 (1977). In Brady, the Supreme Court held that
the government's obligation to disclose favorable
evidence 1s limited to evidence that is matenial to the
defendant's guilt or punishment. 373 U.S. at 87. In
Bagley, a plurality of the Supreme Court rejected the
Ninth Circuit's "automatic reversal” for nondisclosure
of impeachment evidence and remanded the case to
determine whether the disclosure of witness
compensation was reasonably probable to have
produced a different result. 473 U.S. at 684. Bagley
held that evidence 1s material 1f there is a reasonable
probability the disclosure of the evidence would have
changed the outcome of the proceeding. /d at 682.

In Kyles v. Whitley, the Supreme Court explained
that the materiality standard examines whether, in the
absence of the suppressed evidence, the defendant
"received a fair trial, understood as a trial resulting in
a verdict worthy of confidence.” 514 U.S. 419, 434
(1995). Kyles was charged with capital murder. He
filed a lengthy pretrial discovery motion seeking
exculpatory and impeachment evidence. The
prosecution responded that it had no exculpatory
evidence of any nature despite knowing about a
number of inconsistent statements made by a key
witness, variations in the eye witness accounts and
identifications, evidence linking the witness to other
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crimes including an unrelated murder, and other
documents. At the first trial, which resulted in a hung
jury, the State primanly relied on eye witness
testimony. Kyles maintained his innocence, called
witnesses, supplied an alibi, and defended the case by
claiming he had been framed by the witness who
planted evidence in his apartment and trash to divert
suspicion away from the witness. The Supreme Court
found, "Because the State withheld evidence, 1ts case
was much stronger, and the defense case much
weaker, than the full facts would have suggested.” Id.
at 429. After the mistrial, the key witness again
changed important elements of his story, but the
prosecutor still failed to turn over his prior
inconsistent statements. Kyles was convicted of first
degree murder and sentenced to death.

*6 On habeas review, the Supreme Court followed
"the established rule that the state's obligation under
Brady v Maryland ... to disclose evidence favorable
to the defense, turns on the cumulative effect of all
such evidence suppressed by the government” and
held that "the prosecutor remains responsible for
gauging that effect regardless of any failure by the
police to bring favorable evidence to the prosecutor's
attention." /d at 421 (citation omitted).

The Kyles decision comprehensively discussed
Bagley, holding constitutional error occurs for
undisclosed evidence only if the evidence was
material, and exhaustively explained the four aspects
of matenality. First, a reasonable probability of a
different result is shown when the government's
suppression of evidence undermines confidence in the
outcome of the trial. Second, a Brady violation 1s
shown when "favorable evidence could reasonably be
taken to put the whole case in such a different hight as
to undermine confidence n the verdict." /d. at 435.
Third, once a reviewing court, applying Bagley, has
found constitutional error, there is no need for further
harmless error review. Fourth and finally, whether
suppressed evidence is material is "considered
collectively, not item by item." /d. at 436. As the
court explamed:
We have never held that the Constitution
demands an open file policy (however such a
policy mught work out in practice), and the rule n
Bagley (and, hence, 1n Brady ) requires less of the
prosecution than the ABA Standards for Crimunal
Justice, which call generally for prosecutorial
disclosures of any evidence tending to exculpate
or mutigate.
1d. (citations omitted).
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Kyles also recognized that the prosecution has the
responsibility "to make judgment calls about what
would count as favorable evidence" and that "the
character of a piece of evidence as favorable will
often turn on the context of the existing or potential
evidentiary record." Id. at 439. The prosecutor is a
representative of the government "whose interest ... in
a criminal prosecution is not that it shall win a case,
but that justice shall be done." Id., quoting, Berger v.
United States, 295 U.S. 78 (1935) (internal
quotations  ormutted). Therefore, the prudent
prosecutor will resolve doubtful questions in favor of
disclosure.

Simularly, 1 Strickler v. Greene, the Supreme Court

explained:
There are three components of a true Brady
violation: The evidence at 1ssue must be favorable
to the accused, either because 1t is exculpatory, or
because it is impeaching; that evidence must have
been suppressed by the State, either willfully or
inadvertently; and prejudice must have ensued.

527 U.8. 263, 281-82 (1999).

The Ninth Circuit has considered a series of cases
involving the government's failure to turn over
potentially  exculpatory materials in pretnal
discovery. In United States v. Ciccone, 219 F.3d
1078 (9th Cir.2000), the Ninth Circuit was troubled
by the government's failure to disclose a presentence
report of a "co-schemer”" who testified at trial. The
report revealed the witness had been arrested several
times, had a felony conviction for wire fraud, and a
history of alcohol use. However, the Ninth Circut
concluded that the failure to disclose "was not
sufficiently prejudicial to warrant a new trial both
because the evidence against Ciccone was
overwhelming and he vigorously cross-examined
Miller." 219 F.3d at 1086. The witness admitted on
cross-examination that he had been previously
convicted of wire fraud, told the jurors about his plea
agreement with the government, and admutted he
suffered from alcoholism and had an impaired
memory. [d. In United States v. Henke, the Ninth
Circuit held that the trial court did not err by failing
to conduct an 1 camera review of the government's
notes from interviews with a key witness to ensure the
notes did not contain exculpatory Brady material,
finding that the defendants had made no showing that
they might discover something exculpatory or
impeaching, and had, therefore, not triggered the
district court's obligation to review the privileged
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notes in camera. 222 F.3d 633, 642 (9th Cir.2000).

*7 Payments to witnesses are Brady material. Bagley
v Lumpkin, 798 F.2d 1297, 1302 (9th Cir.1986).
Cooperation agreements are Brady material. United
States v. Kojayan, 8 F .3d 1315, 1322 (9th Cir.1993).
Government information criticizing the integrity of
the confidential informant are Brady materials.
United States v. Brumel-Alvarez, 991 F.2d 1452,
1458 (9th Cir.1992). A prosecutor's interview notes
of a government witness constitute Brady material to
the extent they contamn evidence of conflicting
statements by the witness. United States v Service
Deli, Inc., 151 F.3d 938, 942-43 (9th Cur.1998).
Rough interview notes of federal agents ordinarily
need not be disclosed pursuant to the Jencks Act,
United States v Alvarez, 86 F.3d 901, 904 n.2 (9th
Cir.1996), but must be preserved, United States v.
Durham, 941 F.2d 858, 860-61 (9th Cir.1991).
However, although rough notes are not ordinarily
discoverable under Jencks, they "must be disclosed
pursuant to Brady 1if they contain material and
exculpatory information.”" Alvarez, 86 F.3d at 904 n.2

The Nmth Circuit has also held that generally,
disclosure of Brady material 1s to occur before trial,
United States v Nagra, 147 F.3d 875, 881 (9th
Cir.1988), and the disclosure must be made at a time
when it would be of value to the accused, United
States v. Aichele, 941 F.2d 761, 764 (9th Cir.1991).
However, 1t is also clear that the court lacks authority
to force the government to produce Jencks Act
statements before the witness testifies, United States
v Mills, 641 F.2d 785, 789-90 (9th Cir.), cert
denied, 454 U.S. 902 (1981), and that an order
requiring early disclosure 1s unenforceable, United
States v Taylor, 802 F.2d 1108, 1118 (9th Cir.1986),
cert. dented, 479 U.S. 1094 (1987).

Brady and 1its progeny are based on a defendant's due
process rights to a fair trial. The Supreme Court has
never reversed a conviction for a Brady violation
unless it has found that the government's failure to
disclose evidence denied the defendant a fair tnal.
Judge Pregerson powmted out in Sudikof that Brady
emphasized the importance of ensuring that criminal
trials are fair and that the proceedings comport with
standards of justice:
Society wins not only when the gulty are
convicted but when criminal trials are fair; our
system of the admunistration of justice suffers
when any accused 1s treated unfairly... A
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prosecution that withholds evidence on demand

of an accused which, if made available, would

tend to exculpate him or reduce the penalty helps

shape a trial that bears heavily on the defendant.
Brady, 373 U.S. at 87-88.

The Supreme Court and Ninth Circuit have held
prosecutors must turn over material exculpatory
evidence in pretrial discovery, not all exculpatory
evidence however insignificant. Kyles' articulation of
the four prong test for determuning materiality
persuades the court that the Supreme Court would
reject the position taken by Pearce, supported by
Sudikoff, that all exculpatory evidence and
information that might lead to the discovery of
admissible evidence is subject to mandatory pretrial
disclosure under Brady and Giglio. Judge Pregerson's
decision in Sudikof is a significant departure from the
Supreme Court's articulation of the prosecutor's
constitutional Brady obligations.

*8 The government has agreed to timely produce the
terms of all agreements and inducements with
testifying cooperating witnesses or defendants;
information that a testifying cooperating witness has
provided conflicting or untruthful information, has
failed a polygraph, or has otherwise breached the
terms of his or her plea agreement with the
government; the potential range of a "substantial
assistance” sentencing guideline departure based on
the anticipated cooperation of the testifying witness,
if that range was communicated to the cooperating
witness and/or the witness's attorney; the criminal
record of the testifying cooperating witness material
to credibility; monetary payments made by the
government to the testifying cooperating witness; and
prior statements of the testifying cooperating witness.
However, the government opposes producing
materials related to mutial discussions between the
assigned AUSAs and the cooperators' counsel; the
actual proffer of the cooperator, and statements of
counsel; and the initial discussions between the
AUSAs and the case agent regarding opinions as to
the completeness and truthfulness of the proffer. The
court agrees that Brady and its progeny do not create
a constitutional duty requiring the prosecutor to
disclose these materials n pretrial discovery unless
the mformation is material. Pearce has not shown that
the mformation he seeks m pretnal discovery 1s
exculpatory or impeaching, only that he suspects 1t
may be, or will lead to the discovery of admussible
evidence.
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Prosecutors are required to make the initial
determination of whether the pretrial discovery the
defendant requests is material. The prosecutor's
responsibility to make judgment calls about what
information constitutes Brady and Giglio material
may cause defense counsel some angst. However, the
prosecutor's duty to determine whether information n
its possession requires pretrial disclosure is no
different than the duty imposed on counsel for
litigants in both civil and crimmal ltigation to
exercise their professional judgment in making
discovery disclosures required by the rules of civil
and criminal procedure. The prosecutor who does not
err 1 favor of disclosure runs the risk of reversal.

The government has agreed to turn over a substantial
amount of 1nformation concerning agreements
reached with cooperating witnesses. Government
counsel have declined to produce specified categories
of information relying on Brady's materiality standard
for pretrial disclosure purposes. The issue for the
court to determine 1is, therefore, whether the
information the government objects to producing 1s
Bradyv matenal, and what standard the court should
employ 1 determining whether pretral disclosure is
required.

The government objects to producing materials
concerning the 1nitial discussions between the
cooperator and his or her counsel with the
government. Pearce argues these should be
recognized as Brady materials because the proffer
process shapes, influences, and forms the testimony
of the cooperator before the first debriefing occurs,
and that traditionally all the defense receives 1s the
finished product, or proffer. The court agrees that if
the cooperator makes inconsistent statements during
the proffer process, those inconsistent statements
must be regarded as exculpatory Brady material
inasmuch as they impeach the credibility of the
cooperator. It does not follow, however, that all of the
notes, memoranda, and mental impressions of the
participants are necessarily Brady material. Just as
defense counsel may have a paralegal or investigator
mterview a potential witness and ask only outline
questions, prosecutors and federal agents may make
preliminary inquiries that do not illicit the details the
formal proffer eventually does. Less detailed prior
statements by the cooperator or counsel about what
information the cooperator can offer are not
necessarilly, or even usually, prior inconsistent
statements. Nor are less detailed general statements
necessarily an indication the prosecutors are
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attempting to shape or mfluence testimony or
encourage perjury. The court will, therefore, not
order that all materials related to the 1nitial
discussions between the cooperator and cooperator's
counsel and the government be disclosed.

*Q Next, the government opposes producing the
proffer of the cooperator and any statements of
counsel. Government counsel does not articulate a
specific objection to producing this material other
than a general criticism of Judge Pregerson's analysis
in Sudikoff, and argument that Brady is not a rule of
discovery, but a due process requirement which
mmposes a constitutional duty of disclosure only if the
discovery 1s material, i.e., only 1f the prosecution's
failure to disclose the material creates a "reasonable
probability" of a different outcome at trial. On the
one hand, the Jencks Act provides that the
government, on motion of the defendant, must
disclose any statement or report of a government
witness in the government's possession after that
witness has testified on direct examination at trial. 18
U.S.C. § 3500(a), (b). The Ninth Circuit has held that
trial courts lack authority to force the government to
produce Jencks Act statements before the witness
testifies, United States v. Mills, 641 F.2d 785, 789-90
(9th Cir.1981), and that an order requiring earlier
disclosure 1s unenforceable, United States v. Taylor,
802 F.2d 1108, 1118 (9th Cir.1986). On the other
hand, Brady requires pretrial disclosure of
exculpatory information in time for 1t to be a value to
the accused. United States v. Nagra, 147 F.3d 875,
881 (9th Cir.1998); United States v Aichele, 941
F.2d 761, 764 (9th Cir.1991). If the government
intends to rely on the proffers of cooperators, it can
only be because government counsel regard the
proffers as inculpatory rather than exculpatory
evidence. The responsibility for determining whether
the proffers of the cooperators and statements of their
counsel are covered by the Jencks Act, and, therefore,
not subject to disclosure until after the witness
testifies, or, in the alternative, are Brady materials is
the responsibility of the prosecutor to gauge The
prudent prosecutor will err in favor of disclosure. The
court will not, however, order the prosecutors to
produce the proffers and any statements of counsel in
pretrial disclosure, fully expecting the prosecutors
will make the judgment call Brady requires and err in
favor of disclosure.

Fmally, the government objects to producing
materials related to the initial discussions between the
AUSAs prosecuting this case and the case agent
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concerning the completeness and truthfulness of the
proffer. Again, whether these materials are protected
from disclosure under the Jencks Act, or exculpatory
materials the prosecutor is obligated to produce
pretrial pursuant to Brady, is a judgment call the
prosecutors are obligated to make.

B. The Defendant's Confrontation Rights

At the hearing, Pearce offered the Nmth Circuit's
recent decision in Murdoch v. Castro, 365 F.3d 699
(9th Cir.2004), as additional support for his proffer
motion. In Murdoch, the Ninth Circuit held that the
trial court's failure to turn over an attorney-client
privileged letter of a prosecution witness to his
attorney violated the defendant's Sixth Amendment
confrontation rights. The prosecution witness was an
accomplice 1 a murder and robbery case who
mnitially denied any involvement when questioned by
police, but later recanted, admitted his own
involvement in the robbery, and identified Murdoch
as one of his accomplices. He was tried and convicted
of first degree murder and sentenced to twenty-five
years to life. At his sentencing, the sentencing judge
suggested that his sentence might be subsequently
reduced 1f he cooperated and testified aganst
Murdoch. In the words of the Ninth Circuit, he "took
the hint and agreed to testify against Murdoch n
return for a reduction of his conviction to voluntarly
manslaughter with a sentence of twelve years." 365
F3d at 701 Prior to openmg statements, the
prosecutor informed the court and defense counsel
she had discovered the existence of a letter wnitten by
the witness, Dinardo, to his attorney in which he
exonerated Murdoch and claimed his own statements
to the contrary had been coerced by police The
witness' attorney had the letter and asserted the
attorney-client privilege. The trial court took
possession of the letter without allowing Murdoch's
lawyer or the prosecutor to see it, read it, ruled the
witness was entitled to the privilege, and returned the
letter to his attorney, ordering that 1t be preserved for
appeal. The Ninth Circuit vacated the district court's
denial of Murdoch's habeas corpus petition and
remanded the case to the district court, instructing 1t
to obtain the letter and determine in camera whether,
under the totality of the circumstances of the case, the
demial of access to the letter resulted in an
unconstitutional  denial  of Murdoch’'s  Sixth
Amendment right to confront witnesses.

*10 The court 1s not persuaded, however, that
Murdoch mandates pretrial disclosure of the
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information Pearce seeks. The Sixth Amendment
does not guarantee that a defendant have all material
he seeks to impeach a witness. It only guarantees "an
opportunity for effective cross-examination, not
cross-examination that is effective in whatever way,
and to whatever extent, the defense mught wish."
Delaware v Fensterer, 474 U.S. 15, 20 (1985) (per
curitam). Generally, that right is satisfied when the
defendant has a full and fair opportunity to probe any
inconsistencies in the witnesses' statements. /d. at 22.

C. The Prosecutor's Special Responsibilities

Notwithstanding the constitutional duties imposed on
prosecutors by Brady and its progeny, the prosecutor
has special professional responsibilities. The ABA
Standards for Crimunal Justice and the Nevada Rules
of Professional Conduct outline those special
responsibilities. Local Rule IA 10-7 requires that an
attorney admitted to practice i this district "shall
adhere to the standards of conduct prescribed by the
Model Rules of Professional Conduct as adopted and
amended from time to time by the Supreme Court of
Nevada, except as may be modified by this court."
Local R. IA 10-7(a). The Nevada Supreme Court has
adopted the Model Rules of Professional Conduct as
adopted by the House of Delegates of the American
Bar Association on August 2, 1983, with certain
amendments. See Nev. Sup.Ct. R. 150. The Nevada
Rules of Professional Conduct are set out in Supreme
Court Rules ("SCR") 150 through 203 .5. SCR 179
governs the special responsibilities of a prosecutor
and provides in part:
The prosecutor in a criminal case shall:
4. Make timely disclosure to the defense of all
evidence or information known to the prosecutor
that tends to negate the guilt of the accused or
mitigate the offense, and, in connection with
sentencing, disclose to the defense and to the
tribunal all unprivileged mitigating information
known to the prosecutor, except when the
prosecutor 1s relieved of this responsibility by a
protective order of the tribunal ....
Nev. Sup.Ct. R. 179(4) (1986).

Thus, prosecutors in this district and elsewhere are
obligated to timely disclose to the defense evidence
or mformation known to the prosecutor that tends to
negate guilt of the accused or mitigate the offense,
whether or not these disclosures meet Brady's
materiality standard. Independent of Brady and its
progeny, the prosecution has the responsibility to
timely disclose to the defense all evidence or

© 2005 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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information known to the prosecutor that tends to
negate guilt or mutigate the offense. This includes
disclosure of 1tems under the control of the
government. Aichele, 941 F.2d at 764. Moreover, the
prosecutor 1s "deemed to have knowledge of and
access to anything in the custody or control of any
federal agency participating in the same investigation
of the defendant." Umited States v. Zuno-Arce, 44
F.3d 1420, 1427 (9th Cir.1995) (internal quotations
omutted).

D. Timing of Disclosures

*11 This 1s a complex case mvolving voluminous
discovery materials mn audio, visual, and electronic
format Seventy-five thousand pages of documents
have been produced m electronic format, and counsel
for the parties indicate there may be an additional
three hundred thousand pages of documents related to
mvestigation of the Hells Angels and Mongols in
other jurisdictions. Approximately thirty-eight video
tapes and audio tapes have been produced in
discovery, and more than four hundred video tapes
from Harrah's security cameras are in the process of
being copied, labeled, and indexed. Counsel for the
parties have estimated that there are approximately
five hundred witnesses to the melee which resulted in
injuries and deaths that are cited in the indictment.
The parties anticipate relying on a series of expert
witnesses.

The government has agreed to produce some of the
information Pearce requests "in a tumely fashion,"
but has not specified what it regards as timely. Given
the nature of the allegations, the number of
defendants, the number of witnesses, and the
government's position that all forty-two defendants
should be tried together, the court finds these
materials should be disclosed no later than 60 days
prior to trial. The court fully expects the government
counsel will produce Brady materials and disclosures
required by SCR 179 in an orderly fashion well 1n
advance of this cutoff to the extent practicable.

The court has now reminded the prosecutors of their
professional obligations independent of Brady and its
progeny, and trusts that government counsel will take
those obligattons seriously. Without suggesting
government counsel have not, or will not, meet the
special responsibilities imposed upon them by the
Rules of Professional Conduct, the court will order
pretrial disclosure of all evidence or information
known to the prosecutors that tends to negate guilt or
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mitigate the offenses, whether or not that information
1s material 1 the sense that there is a reasonable
probability if it is not turned over to the defense the
result of the trial may be different, no later than 60
days prior to trial.

CONCLUSION

Under Brady and its progeny, the government is only
constitutionally obligated to disclose favorable
evidence material to the defendant's guilt or
punishment. Evidence 1s material if there 1s a
reasonable probability that disclosure of the evidence
would have changed the outcome of the proceeding.
However, prosecutors have special duties imposed by
the Rules of Professional Conduct which are
independent of Brady and its progeny. The
government has agreed to produce broad categories
of discovery the defendant seeks, but opposes
producing certain information, arguing the requests
do not meet Brady’s matenality standard. While the
court agrees with government counsel's analysis that
Brady and 1ts progeny do not create a constitutional
duty to disclose nonmaterial exculpatory evidence 1n
1ts possession in pretrial discovery, the court will
require the prosecutors to meet therr obligations
under the Rules of Professional Conduct. Given the
complexity of this case, and the need for the orderly
preparation for and conduct of the trial, the court will
require the government to turn over evidence that
tends to negate guilt or mitigate the offenses charged
no later than 60 days before trial.

*12 Having reviewed and considered the matter,

IT IS ORDERED:

I. Defendant Steven Pearce's Motion for
Disclosure of Proffer Information (# 301) 1s
GRANTED to the extent the prosecutor shall
timely disclose to the defense all evidence or
mformation known to the prosecutor that tends to
negate the guilt of the accused or mutigate the
offenses charged, and DENIED in all other
respects.

2. For purposes of this ruling, disclosures shall be
made no later than January 28, 2005, unless, for
good cause shown, the prosecutor obtains a
protective order.

2006191485
2006191485

2005 WL 281232 (D.Nev.)

© 2005 Thomson/West. No Claim to Orig. U.S. Govt. Works.






MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Sara Sun Beale, consultant
RE: Proposed New Rule 49.1, to Implement E-Government Act
DATE: March 15, 2005

Each of the Rules Committees has been asked to consider on an expedited basis amendments
that would authorize electronic filing with appropriate exceptions. In order to aid the committees,
a standard template has been developed, which can be adapted to suit the special needs of each type
of proceeding.

Professor Daniel Capra, the draftsman charged with the development of the template,
attended the Santa Fe meeting at which the Committee discussed a version of the template. Judge

Bucklew appointed a subcommittee, chaired by Judge Bartle, to continue work on proposed Criminal
Rule 49.1.

Professor Capra has continued to revise the template, based upon the work of the other Rules
Committees. The revised template provided by Professor Capra is attached. Because some of the
changes made by Professor Capra occurred after distribution to the subcommittee members, and have
not yet been discussed by them, I have shown these changes as strikeouts or inserts. The
subcommittee expects to supplement this agenda book with additional material before our meeting.

This item 1is on the agenda for the April meeting in Charleston.



Revised Privacy Template

Date: March 16, 2005.

Rule [ | Privacy Protection For Filings Made with the Court'

(a) EimitsonrInformation Disclosed-inmaFiling Redacted Filings. Unless the court

orders otherwise, an electronic or paper filing made with the court that includes a social
security number or an individual’s tax identification number,’ aminor*s-mame a name of a person
known to be a minor,* a person’s birth date, [or] a financial account number [or the home address
of a person]* may include only

(1) the last four digits of the social-security number and tax-identification
number;

' The Appellate Rules Committee has tentatively determined that it will seek to draft and
approve a “piggy-back’ version of the template. The piggy back version will provide that if a
filing has been made with the lower court, the rules of the lower court would continue to apply to
the filing in a court of appeals. With respect to first-time filings in the court of appeals, the
parties will have to comply with the e-privacy rule that would have been applicable had the filing
been made in the district court. Accordingly, this template provides the basis for the e-privacy
projected e-privacy provision in the Bankruptcy, Civil and Criminal Rules.

? The change is made to clarify that corporate tax identification numbers are not subject to
the redaction requirement.

* This change was suggested by the Committee on Bankruptcy. The Committee noted that
there may be situations in which the filing party may not know that a certain person is a minor.

* The coverage of home address is for the Criminal Rules Committee only. The other
Advisory Committees have decided that it is unnecessary, and perhaps problematic, to delete the
full address from court filings. In criminal cases, however, there may be special concerns for
protecting victims and witnesses from disclosure of a complete address. The model local rule
prepared by CACM imposes a redaction requirement for addresses in criminal cases only.

The Criminal Rules Committee will consider whether the redaction requirement for
addresses should be narrowed to cover only the addresses of alleged victims and prospective
witnesses. CACM’s model rule contains no such narrowing, but it is fair to state that CACM did
not consider the possibility of limiting the protection to victims and witnesses.
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(2) the minor’s initials;
(3) the year of birth; [and]
(4) the last four digits of the financial account number. [and]
[(5) the city and state of the home address.]’
(b) Exemptions from the Redaction Requirement. The redaction requirement of Rule [
1 (a) does not apply to the following:

(1) in a civil or criminal forfeiture proceeding, a financial-account number that
identifies the property alleged to be subject to forfeiture;

(2) the record of an administrative or agency proceeding;
(3) the official record of a state-court proceeding;

(4) the record of a court or tribunal whose decision is being reviewed, if that
record was not subject to (a) when originally filed;

(5) a filing covered by (c) or (d) of this rule; [and]

[(6) a filing made in an action brought under 28 U.S.C. section 2254 or 2255;’

(7) a filing made in an action brought under 28 U.S.C. section 2241 that does not

° The redaction requirement for home addresses is to be included, if at all, only in the
Criminal rule.

% This addition is intended to clarify that social security cases, immigration cases, and
sealed filings are exempt from the redaction requirements.

’ The Criminal Rules Committee has determined, at least preliminarily, that filings in
habeas actions should be exempt from the redaction requirement. Civil Rules may wish to
consider whether to include a reference to habeas actions in the text of its rule, or otherwise in
the Committee Note. Judge Rosenthal would favor including a reference to habeas actions in the
text of the rule, as they account for a significant percentage of civil suits.



relate to the petitioner’s immigration rights;® |

[(8) a filing in any court in relation to a criminal matter or investigation that is
prepared before the filing of a criminal charge or that is not filed as part of any
docketed criminal case;

(9) an arrest warrant;

(10) a charging document—including an indictment, information, and criminal
complaint—and an affidavit filed in support of any charging document; and

(11) a criminal case cover sheet.}’

[(c) Limitations on Remote Access to Electronic Files; Social Security Appeals and
Immigration Cases. In an action for benefits under the Social Security Act, and in an action
under Title 8, United States Code relating to an order of removal, release from removal, or
immigration benefits or detention, access to an electronic file is authorized as follows, unless
the court orders otherwise:

(1) the parties and their attorneys may have remote electronic access to any part of the
case file, including the administrative record;

(2) all other persons may have electronic access to the full record at the courthouse, but
may have remote electronic access only to:

(A) the docket maintained under Rule [relevant civil or appellate rule]; and

(B) an opinion, order, judgment, or other disposition of the court, but not any

% It has been noted that some immigration cases are brought under section 2241. The rule
as written would therefore provide that an immigration proceeding brought under section 2241
would not be available to non-parties by remote access.

? Bracketed subdivisions 8-11 are to be included, if at all, in the Criminal Rule only. DOJ
has agreed to provide more information on the character of, and the necessity for exemption of,
criminal case cover sheets.



other part of the case file or the administrative record.]"

(d) Filings Made Under Seal. The court may order that a filing be made under seal
without redaction. The court may later unseal the filing or order the person who made
the filing to file a redacted version for the public record."

(e) Protective Orders. If necessary to protect agamst-widespread-drsclosure-of private or

sensitive information that is not otherwise protected under subdivision (a), a court may by order
in a case 1) require redaction of additional information, or 2) limit or prohibit remote access by
nonparties to a document filed with the court. *

(f) Option for Additional Unredacted Filing Under Seal. A party making a redacted

' This subdivision (c) is intended to be included, if at all, in the Civil Rules only. The
Criminal Rules Committee has determined that there is no need for such an exception in the
Criminal Rules, and there would appear to be no need for the exception in the Bankruptcy Rules.

The special treatment for immigration cases was added to the template at the request of
the Justice Department and tentatively approved by the Civil Rules Committee.

"' This subdivision has been added to the template in response to the suggestions of some
members of the Advisory Committees that the rule should clarify that redaction is not required
for filings that are going to be made under seal in the first instance. The second sentence of the
subdivision has been suggested by Judge Levi, to cover the problem of filings that are sealed as
an initial matter and unsealed subsequently.

" This subdivision has been revised to specify that a judge can take security interests into
account in deciding whether to redact information not covered by the general redaction
requirement. The proposed reference to widespread disclosure was deleted by the Bankruptcy
Committee on the ground that a court may find it necessary to redact information due to the risk
that it could be used by certain individuals, even though the risk of “widespread disclosure”
would not exist.

This subdivision runs the risk of conflicting with the burgeoning case law that limits
sealing orders. A paragraph has been added to the Committee Note to specify that nothing in this
subdivision is intended to affect that case law. Nonetheless, there is a concern that this
subdivision could be misused as some kind of general authority for protective orders and sealing
orders. The Committee may wish to consider whether to delete this subdivision and rely on other
law for protections greater than provided in subdivision (a).
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filing under (a) may also file an unredacted copy under seal. The court must retain the unredacted
copy as part of the record.

(g) Option for Filing a Reference List. A filing that contains information redacted
under (a) may be filed together with a reference list that identifies each item of redacted
information and specifies an appropriate identifier that uniquely corresponds to each item of
redacted information listed. The reference list must be filed under seal and may be amended as of
right. Any references in the case to an identifier meluaded-in the reference list will be construed to
refer to the corresponding item of information.

(h) Waiver of Protection of Identifiers. A party waives the protection of (a) as to the
party’s own information to the extent that such information is filed not under seal and without

redaction by-fiting-thatinformation-without redaction. "

Revised Template Committee Note

The rule is adopted in compliance with section 205(c)(3) of the E-Government
Act of 2002, Public Law 107-347. Section 205(c)(3) requires the Supreme Court to
prescribe rules “to protect privacy and security concerns relating to electronic filing of
documents and the public availability . . . of documents filed electronically.” The rule
goes further than the E-Government Act in regulating paper filings even when they are
not converted to electronic form. But the number of filings that remain in paper form is
certain to diminish over time. Most districts scan paper filings into the electronic case
file, where they become available to the public in the same way as documents initially
filed in electronic form. It is electronic availability, not the form of the initial filing, that
raises the privacy and security concerns addressed in the E-Government Act.

The rule is derived from and implements the policy adopted by the Judicial
Conference in September 2001 to address the privacy concerns resulting from public
access to electronic case files. See http://www.privacy.uscourts.gov/Policy.htm The
Judicial Conference policy is that documents in case files generally should be made
available electronically to the same extent they are available at the courthouse, provided
that certain “personal data identifiers” are not included in the public file.

While providing for the public filing of some information, such as the last four

" This change was adopted by the Bankruptcy Committee. The concern expressed was
that otherwise a party who filed an unredacted document under seal could be found to have
waived the protections of the Rule.



digits of an account number, the rule does not intend to establish a presumption that this
information never could or should be protected. For example, it may well be necessary in
individual cases to prevent remote access by nonparties to any part of an account number
or social security number. It may also be necessary to protect information not covered by
the redaction requirement — such as driver’s license numbers and alien registration
numbers —- in a particular case. In such cases, the party may seek protection under
subdivision (d) or (€)."* Moreover, the Rule does not affect the protection available under
other rules, such as [Civil Rules 16 and 26(c)], or under other sources of protective
authority."

Parties must remember that any personal information not otherwise protected by
sealing or redaction will be made available over the internet. Counsel should notify
clients of this fact so that an informed decision may be made on what information is to be
included in a document filed with the court.

The clerk is not required to review documents filed with the court for compliance
with this rule. The responsibility to redact filings rests with counsel and the parties.

[Subdivision (c) provides for limited public access in Social Security cases and
immigration cases. Those actions are entitled to special treatment due to the prevalence of
sensitive information and the volume of filings. Remote electronic access by non-parties
is limited to the docket and the written dispositions of the court unless the court orders
otherwise. The rule contemplates, however, that non-parties can obtain full access to the
case file at the courthouse, including access through the court’s public computer
terminal.] '¢

Subdivision (€) provides that the court can order in a particular case require more
extensive redaction than otherwise required by the Rule, where necessary to protect

against disclosure to non-parties of sensitive or private information. Nothing in this
subdivision is intended to affect the limitations on sealing that are otherwise applicable to

" This paragraph was added at the suggestion of the Civil Rules Committee, to clarify

that the redaction requirement does not establish a presumption that information not redacted
should always be exposed to public access.

"> This sentence was suggested by the Civil Rules Committee, and obviously must be

adapted to protective rules that exist in the other rules if this language is to be included in the

' This paragraph of the Note is for the Civil Rules only.
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the court.

Subdivision (f) allows a party who makes a redacted filing to file an unredacted
document under seal. This provision is derived from section 205(c)(3)(iv) of the E-
Government Act. Subdivision (g) allows parties to file a register of redacted information.
This provision is derived from section 205(c)(3)(v) of the E-Government Act, as
amended in 2004.

In accordance with the E-Government Act, subdivision (g) of the rule refers to
“redacted” information. The term “redacted” is intended to govern a filing that is prepared
with abbreviated identifiers in the first instance, as well as a filing in which a personal
identifier is edited after its preparation.

Subdiviston (h) allows a party to waive the protections of the rule as to its own
personal information by filing it unsealed and in unredacted form. A party may wish to
waive the protection if it determines that the costs of redaction outweigh the benefits to
privacy. If a party files an unredacted identifier by mistake, it may seek relief from the
court.

Trial exhibits are subject to the redaction requirements of Rule [ ] to the extent
they are filed with the court. Trial exhibits that are not initially filed with the court must
be redacted in accordance with the rule if and when they are filed as part of an appeal or
for other reasons.

The Judicial Conference Committee on Court Administration and Case
Management has issued “Guidance for Implementation of the Judicial Conference Policy

on Privacy and Public Access to Electronic Criminal Case Files” (March 2004). This

document sets out limitations on remote electronic access to certain sensitive materials in
criminal cases. It provides in part as follows:

The following documents shall not be included in the public case file and
should not be made available to the public at the courthouse or via remote
electronic access:

. unexecuted summonses or warrants of any kind (e.g.. search
warrants, arrest warrants;
pretrial bail or presentence investigation reports:

"7 This paragraph of the Note was added to clarify the treatment of exhibits. Exhibits need
not be treated in the text of the rule, because if exhibits are filed, they must be redacted in the
same way as any other filing. Treatment in the note was considered useful, however, because an
exhibit that is not initially filed may be filed later as part of the record on appeal. In that case, the
exhibits must be redacted accordingly.



statements of reasons in the judgment of conviction;

juvenile records;

documents containing identifying information about jurors or
potential jurors;

financial affidavits filed in seeking representation pursuant to the
Criminal Justice Act;

. ex parte requests for authorization of investigative, expert or other
services pursuant to the Criminal Justice Act; and

sealed documents (e.g., motions for downward departure for
substantial assistance, plea agreements indicating cooperation)

The privacy and law enforcement concerns implicated by the above documents in
criminal cases can be accommodated under the rule through the sealing provision of
subdivision (d). '

'* The underlined material is a new addition to the Committee Note that addresses a
CACM commentary concerning certain documents that might be filed but should not be made
part of the “criminal case file.” The term “criminal case file” is not defined, and it is difficult to
mesh with the E-Government Act and the template, both of which presume that if a document is
filed with the court it is subject to remote electronic access. The paragraph tries to solve this

disconnect by stating that such documents — even though filed and thus subject to remote access
— can be sealed by the court.







MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Sara Sun Beale, consultant
RE: Rules 4 and 5, Proposals of Professor Linda Malone
DATE: March 14, 2005

Professor Linda Malone (Marshall-Wythe Professor and Director of Human Rights and
National Security Law at William and Mary School of Law) has written suggesting that Rules 4 and
5 be amended to provide that foreign citizens be advised of their right to contact the consulate of
their county when they are served with an arrest warrant or arraigned. Professor Malone submits that
these amendments are necessary to implement the Vienna Convention on Consular Relations.

Professor Malone’s letter and memorandum are attached.

This item is on the agenda for the April meeting in Charleston.
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Linda A. Malone 757/221-3844

Marshall-Weythe Foundavion Professor of Law and Fax: 757/ 221-3261

Dirccror, Human Rights and National Security Law Email: lamalo@wm.cdu
March 3, 2005

Mr., Peter G. McCabe
Secretary, Commitiee on Rules of Practice and
Procedure of the Judicial Conference of the United States
1 Columbus Cirele Northeast
Washingron, D.C, 20544

Dear Mr. M::Cabe:

The attached memo suggests amendments to rules 4 and $ of the Federal Rules of Criminal Procedure. The
suggested amendments are required to ensure U.S, compliance with international treaty obligations.

Article 36 of the Vienna Convention provides consular access rights to foreign nationals arrested or
detained abroad. These rights werc affirmed by LaGrand and Avena, two recent International Court of Justice cases.
The United States is bound by the Supremacey Clause to comply with the Vienna Convention and Lo comply with
these International Court of Justice decisions to which it is a party. Therefore, the United States is obligated by
Constitutional requirements and treaty obligarions 1o provide arrested or detained foreign nationals with the
requisite consular access rights. Despite the federal government’s significant efforts to ensure compliance with this
obligation, foreign nationals arrested or dctained in the Unites States are often denied consular access rights.

A recent Supreme Court writ highlights the pressing necessity for this amendment. In December 2004, the
Supreme Court granted a writ of certiorari in Medeilin v. Dretke. In that case, the federal appellate court had denied
the appeal of a Mexican national who was sentenced to death in the United States after being denied consular access
rights. In Mede/lin the Supreme Court must determine how 10 implement Avena’s holding that lajlure to provide
consular notice mandates judicial review and reconsideration of any conviction and sentence imposed without such
natice.

The United States has acknowledged its obligation to compty with Article 36 consular access requirements.
These suggested amendments to the Federal Rules of Criminal Procedure are not merely advisable, but mandated
by Article 36(2) of the Vienna Convention which requires State-parties to the Convention to see that domestic laws
and regulations give “full effect™ to the notice requirement.

I hope that this urgent amendment can be placed on the Committee agenda for its next meeting April 4-5.
I would be pleased to answer any questions the Committee might have, and plan to attend the meeting to provide
whatever assistance [ can.

Thank you very much.
Sincerely,
—_ .
Linda A. Malone
Marshall-Wythe Foundation Professor of Law and

Director of the Human Rights and National Security
l.aw Program

Attachment
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School of Law

P.O. Box 8795
Williamsburg, VA 23187-8795
Linda A. Mdlone 757/ 221-3844
Marshall-Wythe Foundation Professor of Law and Fax: 757/ 221-3261
Director, Humen Rights and National Secwrity Law Email: lamalo@svm.cdu
March 3, 2005
TO: Peter G. McCabe, Secretary, Committee on Rules of Practice and Procedure of the

, Judicial Conference of thé United States
FROM: Linda Malone, Marshall-Wythe Foundation Professor of Law, College of William &
Mary, Marshall-Wythe School of Law

RE: Suggested amendment to Federal Rules of Criminal Procedure

MEMORANDUM IN SUPPORT OF AN AMENDMENT TO RULES 4 AND S OF THE

FEDERAL RULES OF CRIMINAL PROCEDURE, BASED ON ARTICLE 36 OF THE

VIENNA CONVENTION ON CONSULAR RELATIONS
Introduction
In 1969, the United States ratified The Vienna Convention on Consular Relations, a

multilateral treaty that codified existing intemational law on consular relations.} Article 36 of the
Vienna Convention (*Article 36™) provides that foreign nationals arrested or detained abroad have the
right to be advised of their rights of consular notification and access “without delay,” and that state-
parties to the Convention must ensure that domestic laws give “full effect” to the consular notice

requiremerfc.2 Two recent International Court of Justice (ICJ) decisions have reaffirmed these rights.3

The Supremacy Clause of the U.S. Constitution obligates the U.S. to comply with both Article 56

1 Roberto Iraola, Federal Criminal Prosecutions and the Right to Consular Notification Under Article 36 of the Vienna
Convention, 105 W. Va. L. Rev. 179, 180 (2002).

2 Vienna Convention on Consular Relations, Apt. 24, 1965, art. 36, 21 U.S.T. 77, 596 UN.T.S. 262.

3 Case Concerning Avena and Other Mexican Nationals (Mexico v. United States of America), 1CI Gen. List No. 128,
Judement of 31 March 2004; LaGrand Case (Germany v. United Stales of America), IC Gen. List No. 104, Judgment of
27 June 2001. ‘

”
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requirements,* and the UN Charter and the ICJ Statute obligate the U.S. to comply \ﬁth ICJ décisions
to which it is a party.’ |
Recoénizing both the importance of consular notification rights and its treaty obligations to

fulfill Article 36 requirements, the U.S. has taken some steps to ensure compliance" and declared that
it will seek and support any available measures necessary to ensure consular notification by law
enforcement authorities. The Federal Rules of Criminal Procedure must be amended to require notice
of consular access at the necessary stages. The rules must reflect the federal government’s obligation
‘to comply with the Article 36 requirements in order to comply with ICJ decisions binding on the

United States.

Article 36 Guarantees Consular Access for Foreign Nationals Arrested Within the U.S.

Article 36 provides thrcé sebarate, but inten-eléted, rights to nationals arrested in a foreign
country: (1) a detainee’s right to contact the consul.of the detainee’s state, (2) a consul’s right to
contact the detainee, and (3) a detainee’s right to be informed without delay by the dctéining
authorities of the right to contact a consul for assistance.” These provisions seek to protect foreign
nationals who may be prejudiced by language barriers, lack of understanding of a foreign legal system,
and lack of support. The consulate can assist a defendant by providing language translation, providing
advice on the American legal process, finding appropriate legal counsel, and gathering mitigating
evidence from the home country.® Without such assistance, a detained foreign national is likely to fail
to take advantage of the rights afforded under U.S. law and to receive far more severe punishment than

would otherwise be imposed.

4U.S. Const. art. V1, § 1, CL 2. “This Constitution, and the Laws of the United States which shall be made in Pursuance

thereof; and all Treaties made, or which shall be made, under the Authority of the United States, shall be the supreme Law

of the Land; and the Judges in every Stare shall be bound thereby, any Thing io the Constitution or Laws of any State to the

Contrary notwithstanding ™

3 United Nations Charter Article 94, CL 1: “Each Member of the United Nations undertakes to comply with the decision of

the International Court of Justice in any case to which it is a party.” Statute of the Inrernational Court of Justice, Article 60.
¢ Anthony N. Bishop, The Unenforceable Rights to Consular Notification and Access in the United States: What's .

Changed Since the LaGrand Cese? 25 Hous_ J. Int’1 L. 1 (2002); Iraola, at 188.

7 Iraola, at 184,

® Bishop, at 6.
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The consular notice requirement serves fundamental interests of the United States as Qell.
Consular notice provides U.S. law enforcement authorities with better access to information on foreign -
detainees Crit.ical to effective law enforcerﬁgnt, immigration regulation, and national security concerns.
In addition, full compliance with consular notice obligations increases thé likelihood that U.S. citizens
abroad will themselves be provided with consular protections as a matter of political comity and
reciprocity. Finally, any convictions and sentences for foreign detainees obtained without such notice
are vulnerable through appeals and habeas petitions. Indeed, the Supreme Court this term is deciding
‘whether such sentences and convictions must be invali&ated if consular notice has not been provided.
Failure to satisfy this extremely simple notice requirement, therefore, has extensive, serious .

consequences for U.S. citizens and foreign nationals. 9

Recent ICJ Decisions Affirm that Article 36 Creates Individual Rishts to Consular Access and
Notification ,

Law enforcement authorities in the U.S. have often failed to comply with consular notification
and access requirements. Countries such as Paraguay, Germany and Mexico, whose citizens have been
denied Article 36 rights in the United States, have become increasingly outraged by the problem and
taken their cases to the ICJ.!% The ICJ has addressed this problem in two recent decisions and, in
doing so, has reaffirmed the U.S.’s obligation to provide consular access and notification to foreign
citizens arrested within its borders, or have to provide judicial review and reconsideration of |
judgments and sentences imposed without such notice.

Germany v. United States of America: the LaGrand Case

In 1984, two German nationals, Karl and Walter LaGrand, were sentenced to death for a

murder committed during a bank robbery; upon arrest and detention, they had received no notice of

® Linda A. Malone, From Breard fo Atkins to Malvo: Legal Incompetency and Human Rights Norms on the Fringes of the
Death Penalty, ___ William and Mary Bill of Rights Journal ___ (2004).

1° Vienna Convention on Consular Relations (Paraguay v. United States of America); Case Concerning Avena and Other
Mexican Nationals (Mexico v. United States of America), IC] Gen. List No. 128, Judgment of 31 March 2004; LaGrand
Case (Germany v. United States of America), 1C) Gen. List No. 104, Judgment of 27 June 2001; all available at
http://www.icj-cij-org/icjwww/idecisions.htm.
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their right to seek consular assistance, In fact, not until ten years later did they leam of this right, when
fellow prisoners informed themn. At that point, it was too late to challenge the failure of consular
notification c;n appeal. When German authorities learned of this violatipn, they attempted to halt the
executions through both diplomatic and legal channels; however, procedural default rules barred the
LaGrands from raising the consular notification issue.

On March 2, 1999, Germany filed ICJ proceedings challenging the failure of the United States
to inform the LaGrands of their consular rights. At this point, Arizona had already executed Karl
'LaGrand, and Walter LaGrand was scheduled to be executed the next day. The JCJ issued a
Provisional Measures Order requiring that:

(a) The United States of America should take al] measures at its disposal to ensure that

Walter LaGrand is not executed pending the final decision in these proceedings, and should

inform the Court of all the measures which it has taken in implementation of this Order;

(b) The Government of the United States of America should transmit this Order to the
Govemor of the State of Arizona.'!

Despite this order, Walter LaGrand’s execution proceeded as scheduled. Germany, howe.ver,
pressed its case before the ICJ to conclusion. In its June 27, 2001 judgment, the ICJ held that Article
36(1) creates individual rights to consular access and notification;'? that the procedural default rule
had the effect of preventing “full effect [from being] given to the purposes for which the rights
accorded under this article are.intended,” thus violating paragraph 2 of Article 36 as well;" and that.,
in the case of future convictions and sentences without consular notification, “it would be incumbent
upon the United States to allow the review and reconsideration of the conviction and sentence by
taking account of the violation of the rights set forth in the Convention.” According to the ICJ, this |

obligation could be carried out in various ways, with the choice of means to be left to the United States

! LaGrand Case, 2001 L.CJ. Gen, List No. 104, Provisional Measures Order para. 29.
2 aGrand Case, 2001 1.C.J. Gen. List No. 104, Judgment of 27 June 2001, para. 77.
¥ 14, para. 91.

dloo7/015



03/07/2005 12:14 FAX [doos/015

so long as there was review and reconsideration of the failure to comply with Vienna Convention
obligations.”!* ' .

Mexico v. United States of America: the Avena Case

In 2003, Mexico brought a case, on behalf of itself and 52 Mexican citizens on death row in the
U.S., against the U.S. for breaching Article 36 of the Vienna Convention.'® As to the requirement
notice be provided “without delay,” the ICJ found that “the duty upon the detaining authorities_ to give
the Article 36, paragraph 1 (3), information to the individual arises once it is realized that the person is
a foreign national, or once there are grounds to think that the pefson is probably a foreign national.”!é
Furthermore, the ICJ elaborated oﬁ its LaGrand judgment, and held that the required “review and
reconsideration” of cases involving breaches of Article 36 must occur within the judicial system, and
was not satisfied by the possibility 6f executive clemency hearings:

the clemency process, as currently practised within the United States 'criminal justice system ...

is therefore not sufficient in itself to serve as an appropriate means of “review and

reconsideration” as envisaged by the Court in the LaGrand case.”

At least one state has already applied the ICJ’s Avena decision to one of its death row prisoners
in reconsidering and preventing execution of a fofeign national.’® Osbaldo Netzahualcéyot! Torres
Aguilera, one of the 52 named Mexicans in the Avena proceeding, was sentenced to death in
Oklahoma for two murders committed during a burglan.f- Following the issuance of the ICT’s dvena
judgment, however, the governor gf Oklahoma commuted Torres® sentence to life imprisonment
without the possibility of parole, in part due to the ICI"s decision. The same day, the Oklahoma Court

of Criminal Appeals issued an order staying Torres® execution and remanding his case for an

evidentiary hearing to determine whether Torres had been prejudiced by the Vienna Convention

% 1d., para. 125.

** Case Concerning Avena and Other Mexican Nationals (Mexico v. United States of America), 2004 1.C.J. Gen. List No.
128, Application Instituting Proceedings, 9 January 2003. -

% Case Concerning Avena and Other Mexican Nationals (Mexico v. United States of America), 2004 1.C.J. Gen. List Na.
128, Judgment of 31 March 2004, para. 63.

17 1d., para 143.

1898 Am. J. Int'] L. 581 (2004).
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violation or by ineffective assistance of counsel. In a concurring opinion, Judge Chatles S. Chapel
noted that,
the Vienna Convention ... is binding on all jurisdictions within the United States, individual
states, districts and territories. ... In order to give full effect to Avena, we are bound by its

holding to review Torres’s conviction and sentence in light of the Vienna Convention
violation, without recourse to procedural bar. '

The United States Has an Affirmative Duty to Fulfill Article 36 'Rguirements and To Comply

with Lagrand and Avena

As noted by the IC] in both the LaGrand and Avena cases, compliance with Atrticle 36
requirements is obligatory as a matter of treaty law. According to the Supremacy Clause of the U.S.
Constitution, U.S. treaties “shall be the supreme law of the land; and the judges in every state shall be
bound thereby....”** U.S. treaties are superior to state laws, prevail over earlier inconsistent federal
legislation, and must be given the same consideraﬁon by courts as federal statutes.?’ The Vienna
Convention is equivalent to an act of Congress,?? and by ratifying it in 1969, the United States bouhql
itself as a matter of constitutional law and internati'onal law to comply with all Article 36 requirements.

The U.S. is also bound to comply with ICJ decisions in cases to which it is a party as a matter
of constitutional law and international law. The ICJ was established by the UN Charter and has
Jjurisdiction to res;)lve legal disputes between nations.” According to Article 94 of the U.N. Charter,
the U.S., as a member of the UN,, is' bound to “comply with the decisions of the Infemational Couﬁ of
Justice to which it is a party.”* Article 94 further states that recourse to the U.N. Security Council is
available against a state that fails to comply with an ICJ ruling.*® Judicial failure to comply with the

requirements of the Vienna Convention as interpreted by the ICJ, would, therefore, be violative of the

*° Ouoted in 98 Am. J. Int'] L., at 583.
2 {J.S. Const. art. VI, § 1, CL. 2.

' Iraola, at 189-190.

2rd

* United Nations Charter, Article 92.
2 United Nations Charter, Article 94. See also Statute of the International Coutt of Justice, arts. 56 & 59.
¥ United Nations Charter, Article 94.
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international treaty obligations of the U.S. under both the Vienna Convention and the U.N. Charter, in

contravention of the Supremacy Clause.

A Pending Supreme Court Case Underscores the Importance of Fulfilling Article 36 Obligations

Under Avena

In December 2004, the Supreme Court granted a writ of certiorari in Medellin v. Dreike, a case
considering both the effect of denial of consular access rights and the precedential effect of Avena.?
Mr. Medellin, a Mexican national, was arrested in 1993 in connection with two murders in-Houston,
Texas.2” He was not provided consular access rights at the time of his arrest and was later convicted
of murder and sentenced to death.”®

Afier Avena (the aforementioned ICJ case which held that the U.S, violated its Article 36
obligations with respect to Medellin and other Mexican nationals and that U.S. courts were obligated
to review and reconsider decisions tainted by such denial),”” Mr. Medellin applied to the U.S. Court of
Appeals for the Fifth Circuit requesting a certificate of appealability of the denial of his habeas corpus
petition.’® The court denied this request and held that U.S. precedent barred it from complying with
Avena® The Supreme Court granted certiorari to address the following questions:

(1) In a case brought by a Mexican national whose rights were adjudicated in the Avera

Judgment, must a court in the United States apply as the rule of decision,

notwithstanding any inconsistent United States precedent, the Avena holding that the

United States courts must review and reconsider the national’s conviction and séntence,

without resort to procedural default doctrines?

(2) In a case brought by a foreign national of a State party to the Vienna Convention,
should a court in the United States give effect to the LaGrand and Avena judgments as

a matter of international judicial comity and in the interest of uniform treaty
interpretation?*?

2* See Medellin v. Dretke, 371 F.3d 270 (5® Cir. 2004) cer. granted (U.S. Dec. 10, 2004) (No. 04-5928).

#7 See Medellin v. Dretke, 371 F.3d 270 (5 Cir. 2004), petition for cert. filed, 2004 WL 2851246 (U.S. Aug. 18, 2004) (No.
04-5928)

* See id.

® See supra notes 15-17 and accompanyinﬁ text.

* See Medellin v. Dretke, 37] F.3d 270 (5™ Cir. 2004), petition for cert, Jiled, 2004 WL 2851246 (U.S. Aug. 18, 2004 (No.
04-5928). ,

N See id

* Medellin v. Dretke, 371 F.3d 270 (5® Cir. 2004) cerz. granted (U.S. Dec. 10, 2004) (No. 04-5928).
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The Court’s decision to grant certiorari speaks to the critical importance of consular notification,
and the need for the United States to make every effort to ensure that law enforcement anthorities are
made aware of the consular notice requirement to avoid jeopardizing convictions and sentencing of

foreign nationals.

Despite Significant Federal Government Efforts to Ensure Compliance, Foreign Nationals are

Often Denied Consular Access Richts in the United States

Based on its recent statements and efforts to ensure compliance with Article 36 requirements, it
is obvious that the federal government recbgnizes its consular qotiﬁcation obligations. According to
the State Department, “Article 36 obligations are of the highest order and should not be dealt with
lightly.”* Indeed, in a publication for federal, state and local law enforcement officials, the State
Department states clearly that Article 36 obligations “also pertain to American citizens abroad,” and
adds, “[iJn general, you should treat a foreign national as you would want an American citizen to be
treated in a similar situation in a foreign country.”* In addition to this publication, the State
Department has issued bulletins, a handbook, and'periodic notices to local governments covering the
Vienna Convention requirements.

The Justice Department has regulations™® fhat require an officer who arrests a foreign national
to advise the arrestee of his consular rights, and to inform the nearest U.S. Attorney of the arrestee’s
wishes regarding consular notification. The U.S. Attorney then is obligated to notify the appropriate
national consul. These regulations help to ensure compliance with Article 36 notification requirements

at the federal level.

* Iraola, at 184.

3 US. Department of State, Pub. No. 10518, Consular Notification and Access: Instructions for Federal, State and Local
Law Enforcement and Other Officials Regarding Foreign Nationals in the United States and the Rights of Consnlar
Officials to Assist Them (1998), available at http:/travel state.gov/law/natification himl,

* Iraola, af 188.

%28 CFR.50.5
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Despite the federal government’s best efforts to promote compliance, U.S. officials often fail to
provide foreign arrestees’ their consular access and notification rights; therefore, the U.S. must take
this addirional step to give full effect to Axticle 36 rights.

The Federal Rules of Criminal Procedure Must Be Amended to Give Full Effect to the Rights
Accorded Under Article 36

The Federal Rules of Criminal Procedure must be amended to comply fully with Article 36
consular notification requireménts. Failure to do so would itself be a violation §f the requirement in
.Article 36(2) that the State must ensure that domestic laws provide “full effect™ to the consular notice
requirement. The following suggested améndrnents to Rules 4 and 5 will help to ensure that foreign
nationals arrested in the U.S. will be notified of their right to access to their nation’s consul. The
suggested amendmenﬁ read as follows:

Rule 4, Arrest Warrant or Summoas on a Complaint
s ve s

" (¢) Execution or Service, and Return.
(1) By Whom. Only a marshal or other authorized officer may execute 2 warrant, Any person
authorized to serve a summons in a federal civil action may serve a summons.
(2) Location. A warrant may be executed, or a summons served, within the jurisdiction of the
United States or anywhere else a federal statute authonzes an arrest.
(3) Manmper.
(A) A warrant is executed by arresting the defendant. Upon arrest, an officer possessing the
warrant must show it to the defendant. If the officer does not possess the warrant, the officer
must inform the defendant of the warrant’s existence and of the offense charged and, at the
defendant’s request, must show the warrant to the defendant as soon as possible. If the

defendant is a foreign citizen. the officer must inform the defendant of his right to contact the

consulate of his country.

Rule 5. Initial Appearance
Yook
(d) Procedure in a Felony Case,
(1) Advice. If the defendant is charged with a felony, the judge must inform the defendant of
the following:
(A) the complaint against the defendant, and any affidavit filed with it;
(B) the defendant’s right to retain counsel or to request that counsel be appointed if the
defendant cannot obtain counsel;
(C) the circumstances, if any, under whxch the defendant may secure pretrial release;
(D) any right to a preliminary hearing, and
(E) the defendant’s right not to make a statement, and that any statement made may be used
against the defendant-; and

do12/015
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(B if the defendant is a foreign citizen. the defendant’s right to contact the consulate of his

country.

The Federal Rules of Criminal Procedure “govern the procedure in all criminal proceedings in
the United States district oo;u‘ts, the United States courts of appeals, and the Supreme Court of the
United 5tates.”37 Moreover, the rules “are to be interpreted to provide for the just determination of
every criminal proceeding, to secure simplicity in procedure and fairness in administration, and to
eliminate unjustiﬁable expense and delay.”®

The proposed amendments to Rules 4 and 5 will demonstrate our nation’s intent to comply
fully with the letter and spirit of the Vienna Convention, as required by that agreement. These
amendments will za;lso serve as additional notice to the entire U.S. ctiminal justice system of the rights
conferred on foreign detainees by Article 36. As a result, these amendments will help to guarantee that
the right to consular notification and assistance w1ll be honored for all foreign nationals arrested in the
United States. Moreover, adding and enforcing this réqui.rement to the Rules will help to reduce the
unnecessary expense and delay involved in responding to the appeals of foreigners who challenge their
convictions based on a violation of this right. The minimal additional step of guaranteeing notice at the
appropriate time will substantially reduce and, in time, may eliminate an entire category of court

proceedings in the U.S., thereby conserving precious judicial resources.

Conclusion

A foreign detainee advised of the right to consular notification may receive help in a myriad of
ways. The detainee may be provided information aﬁout the legal system of the receiving country, be
encouraged to follow the advice of an attorﬁey, be provided with another attorney; access a translator;
be assisted in providing mitigating information from the home country; or obtain the support of the

home country to ensure a fair trial.** Therefore, when a foreign detainee is not notified of the right to

7 FR. Crim. P. 1.
3#FR. Crim. P. 2.
» Bishop, at 6.

o
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consular notification, the detainee is effectively denied these forms of assistance, and court
proceedings are thereby prejudiced.

When. arguing the Tehran Hostages case before the ICJ in 1980,. the State Department wrote,
“Article 36 establishes rights not only for the consular officer but, perhaps even more importantly, for
the nationals of the sending State who are assured access to consular officers and through them to
others.”*® In that case, the U.S. State Depariment reasoned that, by taking U.S. consuls hostage, Iran
had deprived other U.S. nationals in Iran of access to the consuls, thereby violating those nationals’
rights !

Article 36 of the Vienna Convention guarantees individual rights to consular access to all foreign
nationals arrested in the Unjted States of America. As a party to the Vienna Convention, and as a party
to several ICJ cases regarding the v\/'.iemna Convention, the United States has an affirmative duty to
notify foreign consuls of the arrest of one of their citizens, in addition to the duty to notify the
arrestees themselves of the right to contact their nation’s consul. Regardless of how the Supreme Court,
in its consideration of Medellin v. Dretke finds that Avena mandates judicial review and
reconsideration of the convictions and sentencivg of foreign nationals in which the defendants were
denied consular access rights, the United Sﬁtes is clearly obligated under Article 36(2) to comply with
its international treaty obligations by amending the Federal Rules to provide detained or arrested
foreign nationals with consular access rights.

While the Departments of State and Justice have made significant efforts to improve
compliance with this duty, more can and, therefore, must be done. One clear and effective way to
improve compliance is to amend the Federal Rules of Criminal Procedure in such a way as to ensure

that the consular notjfication requirement becomes a standard procedure in all criminal proceedings in

“ United States Diplomatic and Consular Staff in Tehran, 1980 1.C.J. Pleadings 174 (Memorial of the Government of the
United States of America), guoted in John Quigley, Suppressing the Incriminating Statements of Foreigners, 4 (2004)
(unpublished manuscript).

I Quigley, at 4.

.
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the United States district courts, and, therefore, never again reaches the United States courts of appeals
nor the Supreme Court of the United States. These amendments are required by interational law,
constitutiona-l requirements; and the needs of law enforcement, immigr'ation regulation, and national
security. First and foremost, however, the amendments are neccésary to proteci the fundamental treaty

right of consular notice for U.S. citizens as well as foreign nationals.

"
T



MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Sara Sun Beale, consultant
RE: Rule 6, Grand Jury; Technical Amendment
DATE: March 15, 2005

Section 6501 of the Intelligence Reform and Terrorism Prevention Act 0£2004, Pub.L. 108-458,
Title VI, § 6501(a), 118 Stat. 3760, which is reprinted at the end of this memorandum, amended Rule
6 to —

(1) facilitate disclosure by an attorney for the government of matters occurring before the grand
jury concerning a threat of attack or other grave hostile acts of a foreign power or its agent, or
sabotage or terrorism to appropriate federal, state, state subdivision, Indian tribal, or foreign
government officials, for the purpose of preventing or responding to such threat or activities;

(2) provide that any use by state, state subdivision, Indian tribal, or foreign government officials
must be consistent with such guidelines as the Attorney General and the Director of National
Intelligence shall jointly issue; and

(3) provide that violations of the guidelines promulgated by the Attorney General and Director
of National Intelligence are punishable as contempt.

The Homeland Security legislation adopted in 2002 contained the same substantive provisions, but that
legislation did not go into effect because it was based upon an outdated version of Rule 6.

There are several minor respects in which the congressional language is inconsistent with the
conventions of the comprehensive revision of the Federal Rules of Criminal Procedure in December
2002. The Rules Support Office’s effort to have the bill amended to bring it into conformity with these
style conventions before passage was not successful.

If the Committee wishes to conform the new language to the overall style conventions, it could
propose technical and conforming amendments. Technical and conforming amendments are not
published for public comment, but the other rulemaking steps need to be followed, e.g., Conference and
Supreme Court approval and transmission to Congress.

If the Committee decides to pursue this course, the procedure and time line would be as follows:
adoption of the amendments at the Charleston meeting, transmittal to the Standing Committee in June,
and to the Judicial Conference in September, the Supreme Court in November, and Congress in April
20006, effective date December 1, 2006.

A redlined version of Rule 6 showing the technical amendments, and the text of the legislation
amending Rule 6 are attached.

This 1tem is on the agenda for the April meeting in Charleston.
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Rule 6. The Grand Jury

(e) Recording and Disclosing the Proceedings.

k ok ok ok 3k

(2) Secrecy.

% %k koK o3k

(D) An attorney for the government may disclose any grand-jury matter involving foreign
intelligence, counterintelligence (as defined in 50 U.S.C. § 401a), or foreign intelligence
information (as defined in Rule 6(e)(3)(D)(iii)) to any federal law enforcement, intelligence,
protective, immigration, national defense, or national security official to assist the official
receiving the information in the performance of that official's duties. An attorney for the
government may also disclose any grand jury matter involving, within the United States or
elsewhere, a threat of attack or other grave hostile acts of a foreign power or its agent, a threat
of domestic or international sabotage or terrorism, or clandestine intelligence gathering activities
by an intelligence service or network of a foreign power or by its agent, to any appropriate
federal Federal, stateState, stateState subdivision, Indian tribal, or foreign government official,

for the purpose of preventing or responding to such threat or activities.

(1) Any official who receives information under Rule 6(e)(3)(D) may use the information
only as necessary in the conduct of that person's official duties subject to any limitations on
the unauthorized disclosure of such information. Any stateState, stateState subdivision,

Indian tribal, or foreign government official who receives information under Rule 6(e)(3)(D)

may use the information enty-conststent-with-suchguidetines-as-the-Attormey-Generatand
theDirector-of NatronatIntetitgence—shattjointlytssue—informatton only in _a manner

consistent with any guidelines issued by the Attorney General and National Intelligence

Director.
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(7) Contempt. A knowing violation of Rule 6, or of any guidelines jointly issued by the
Attorney General and the Director of National Intelligence-pursuant-to under Rule 6, may be

punished as a contempt of court.



Intelligence Reform and Terrorism Prevention Act of 2004,
Pub.L. 108-458, Title VI, § 6501(a), 118 Stat. 3760 (Dec. 17, 2004)

SEC. 6501. GRAND JURY INFORMATION SHARING.

(a) RULE AMENDMENTS.--Rule 6(e) of the Federal Rules of Criminal Procedure is amended--
(1) in paragraph (3)--
(A) in subparagraph (A)(ii), by striking "or state subdivision or of an Indian tribe" and inserting
", state subdivision, Indian tribe, or foreign government";
(B) in subparagraph (D)--

(1) by inserting after the first sentence the following: "An attorney for the government may also
disclose any grand jury matter involving, within the United States or elsewhere, a threat of attack or
other grave hostile acts of a foreign power or its agent, a threat of domestic or international sabotage
or terrorism, or clandestine intelligence gathering activities by an intelligence service or network of
a foreign power or by its agent, to any appropriate Federal, State, State subdivision, Indian tribal, or
foreign government official, for the purpose of preventing or responding to such threat or activities.";
and

(11) in clause (i)--

(D) by striking "federal"; and
(IT) by adding at the end the following: "Any State, State subdivision, Indian tribal, or foreign
government official who receives information under Rule 6(e)(3)(D) may use the information only
consistent with such guidelines as the Attorney General and the Director of National Intelligence
shall jointly issue."; and
(C) in subparagraph (E)--

(1) by redesignating clauses (iii) and (iv) as clauses (iv) and (v), respectively;

(11) by inserting after clause (ii) the following:

"(i11) at the request of the government, when sought by a foreign court or prosecutor for use in an
official criminal investigation;"; and

(111) in clause (iv), as redesignated--

() by striking "state or Indian tribal" and inserting "State, Indian tribal, or foreign"; and
(IT) by striking "or Indian tribal official" and inserting "Indian tribal, or foreign government
official”; and
(2) in paragraph (7), by inserting ", or of guidelines jointly issued by the Attorney General and the
Director of National Intelligence pursuant to Rule 6," after "Rule 6".



MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Sara Sun Beale, consultant
RE: Rule 10, Proposal of Judge McClure
DATE: March 14, 2005

Judge James F. McClure, Jr., of the Middle District of Pennsylvania has written suggesting
that Rule 10 be amended to permit waiver or arraignment. This procedure is followed in the
Pennsylvania state courts in Union and Synder Counties.

Judge McClure’s letter to Judge Bartle is attached.

This item is on the agenda for the April meeting in Charleston.



CKR-C
- 05-
JUDGE'S CHAMBERS

UNITED STATES DISTRICT COURT

MIDDLE DISTRICT OF PENNSYLVANIA
FEDERAL BUILDING

240 WEST THIRD STREET - SUITE 320

WILLIAMSPORT, PA 17701-6466

JUDGE JAMES F. McCLURE, JR. December 14 . ’7004; (570) 323-9772

The Honorable Harvey Bartle, i1
United States District Judge

Eastern District of Pennsylvania

United States Courthouse. Room 16614
Independence Mall West

601 Market Street

Philadelphia. PA 19106

Dear Harvey:
You will recall at the meeting at the Four Seasons 1 suggested-that your

Advisory Committee on Criminal Rules consider an amendment to the rules which

would permit a waiver of arraignment. [ indicated that we had been doing that for

years in Union and Snyder Countics.

Accordingly, I obtained a copy of the Waiver of Arraignment form being used
currcntly in Union County and the same is attached.

['have had a lock at Pennsylvania Rulc of Criminal Procediire 571 pertaining
to arraignment and in subsection (D), the language fairly well tracks Fed.R.Crim.P.
10(b) in that it indicates a defendant may waive appearance at arraignment if certain
requirements are met. It does not speak to waiver of arraignment. 1 have not taken
the troublc to track all the amendiments to these rules, but I am certain that when we
started utilizing the waiver of arraignment it was permitted under the rules implicitly
if not explicitly.

No doubt, Union County has simply continued to use the same form-it has
used since I was there. without paying a whole lot of attention to the nicety of the
current rule.



The Honorable Harvey Bartle, 111
United States District Judge
December 14, 2004

Page 2 - -

I understand Jack Bissell’s concerns with regard to matters usually reviewed
with counsel at arraignment such as a deadline [or pretrial motions, a date for jury
selection, discovery and the like. I regularly handle all of that in a standard pre-trial
practice order. However, my suggestion would only be that a waiver of arraignment
be allowed if the judge agreed, as is now the case under Fed.R.Crim.P. 10(b)(3).

We have had a frequent practice recently in the Middle District of the
government’s filing of superseding indictments, particularly in multi-defendant
criminal cases such as those charging conspiracy to distribute cocaine. Currently, I
have one seven-detfendant case and another ten-defendant case. In the ten-
defcndant case. a second superseding indictment was filed for the sole purpose of
adding the last three defendants. Nevertheless, it nccessitated a third arraignment
for the first seven defendants. Moreover, the [irst superseding indictment added a
forfeiturc count which only applied to two of the imitial seven defendants.
Therefore. attorneys for all of the first seven defendants were required to appear at
three scparate arraignments to go through the exercise of entering not guilty pleas,
although some ot the defendants had waived their own appcarances. It has been
my experience that all defendants enter not guilty pleas at arraignment unless there
has bcen an early agreement to plead to an information.

It 1s this kind of wastcfulness of our resources to which my recommendation
is addressed. We are not only imposing upon the valuable time of the prosecutors,
public defenders and the CJA attorneys, as well as the court staff and the probation
office, but are adding to thc CIA payments for both attorney’s fees and expenses in
most of these cases. [ suspect that there could be a considerable savings of costs
nationwide if individual judges were permitted to approve not only waiver of
attendancc at arraignments but a waiver of attendance by counsel.

This recommendation would. of course. not affect the basic requirement that a
defendant make an initial personal appearance under Fed.R.Crim.P. 5.




The Honorable Harvey Bartle, 111
United States District Judge
December 14, 2004

Pagc 3

I am aware that the following paragraph appears in the Advisory Committee
Notes for the 2002 Amendments to Fed.R.Crim.P. 10:

[t is important to note that the amendment does not
permit the defendant to waive the arraignment itself.

which may be a triggering mechanisi for other rules.

It would be necessary, of course, to do a careful cross-check to see if the
arraignment date carries further significance, as indicated, and make such revisions
as may be requircd. It should not affect the Speedy Trial Act, as the 70-day period
runs from the filing date of the information or indictment or the defendant’s initial
appearance, whichever is later. 18 U.S.C. § 3161(c)(1).

Kindcst personal regards and best wishes for the holidays!

Sincgrely vours.

es F. McClure, Ir.

1ted States District Judge
JEM:1lw

Enclosure

cc w/ enclosure:
The Honorable Anthony J. Scirica, Chicf Judge
The Honorable ‘Thomas I. Vanaskie. Chicl Judge



: IN THE COURT OF COMMON PLEAS, 17th JUDICIAL DISTRICT
UNION COUNTY BRANCIH - CRIMINAL

No.

COMMONWEALTH OF PENNSYLVANIA
V. WAIVEROF

ARRAIGNMENT

De fendant .
11 : . hcreby acknowledge that [ have received a

“NOTICETO APPEAR" for Arratgnmentand copies of the [nformation stating the charges filed against meby the District Attorney.

2 lamaware that] have a right to have the charges against me. as contatned in the information read to me. word for word. in open
courtafterwhichwillbeaskedto statc whether1plead “guilty” or “not guilty™,

3 Tam[lurtherawarc thatby my ownchoice. 1 muy bypassthe armaignmnent procedures. by waiving 1(. thatis, giving up iy rightto be
fonnally arraigned. InthceventIchoosetodo so. a plcaof “notguilty™ will automatically be entered on my behaif,

4 Ihavebeenadvisedinaccordance withthe Rules of Countastomny rightsas follows.

(a) lhaveanghtiobercprescnted by alawyerof my ownchotce,orl may representmyself. Tam furtheraware thatifl
behieve thatIcannatafford alawyer to represent me. I may immediately make application for representationby the

UnionCounty Public Defender.

(h) Thavearighttofilca”Request foraBillof Particulars™ witlhunseven(7)days following that daic of my arraignment and
ordnarily notlater than that.

{¢) [haveanghttofilea“Mouon forPre-Trial Discovery and Inspection” within founteen(14) days following the date of my
arraignment and ordinanly not later thanthat.

(d} [ have a right to file various other motions, and any such other mouons I may wish 1o file must ordinarily be
filed within thirty (30) days following the date of my arraignment and arc to be filed in one document titled
“Owmmbus Pre-Tnal Motion™

3. L further understand that if [ do not filc thesc motions in accordance with the Rules of Criminal Procedure as outlined
above. | may jeopardize my right to file them at a later date.

6. 1 acknowledge that I have read and I do understand the foregoing, I now request that the Court
take the following action on my behalf:

I desire to waive a formal arraignment and wish the Court to enter a plea of “not guilty” on

my behalf,
I desire to be formally arraigned by the Court.
I desire to enter a plea of “guilty™ to the charges filed against me at this time.

Date Signaturc of Defendant

The foregoing document has been executed by the Defendant after conferring with me in iy capacity as defense attorney.

Attomncey for Defendant

Date
ORDER
The waiver of arraignment and entry of a plea of “*not guilty” is hereby accepted.
At the request of the Defendant, a formal arraignment on charges filed by the District
Attorney was held this date.
The guilty plea is accepted. BY THE COURT
Date IR

Whre: Court File
Canary: Oisinct Attany
Pink: Defense Counsy







MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Sara Sun Beale, consultant
RE: Rules 16 and 32, Proposals of James Felman
DATE: March 14, 2005

Attorney James Felman, former co-chair of the United States Sentencing Commission’s
Practitioner Advisory Group and current co-chair of ABA Criminal Justice Section Corrections
and Sentencing Committee, has proposed that Rules 16 and 32 be amended to provide disclosure
related to sentencing proceedings.

Mr. Felman proposes that (1) Rule 32 be amended to require that a party providing
information to the Court regarding a sentencing proceeding must generally provide that
information to the other party, and (2) Rule 16 be amended to require the government to produce
to the defendant, upon request, all documents and tangible objects material it intends to use at
sentencing. Such a request by the defendant would trigger a reciprocal obligation.

Mr. Felman’s letter to Judge Bucklew and his supporting memorandum are attached.

This item is on the agenda for the April meeting in Charleston.




0S-CR-B

KyNES, MARKMAN & FERIMAN, PA.

ATTORNEYS AT LAW
< BUITE 1300
JAMES H. KYNES 100 SOUTH ASHLEY DRIVE PLEASE PERLY TO
HO52-16923) TAMPA, FLORIDA 33602 POST OFFICE BOX 3308
JAMES £, FELMAN . . TAMPA, FLORIDA 330013398
STUART C. MARKMAN -
KATHERINE BARILE YANES TELEPHONE /8137 2294118
FAX (813 2R 1«B78BQ
ROBERT W. RITSCH
OF COUNSEL

“aLs0 An&ans% ~

NORTH CAROUINA

: February 1, 2005

The Honorable Susan Buckiew
Judge, Middle District

United States District Court
801 North Florida Avenue
Tampa, Florida 33602

Dear Judge Bucklew:

Please find enclosed a memo I have written regarding two amendments to the Federal Rules
of Criminal Procedure that | believe should be made. T am really not sure how the Federal Rules of
Criminal Procedure Advisory Committee works, but | suppose I would like this to serve as the
initiation of whatever process I can cause to be initiated. I would welcome any opportunity to discuss
these issues with you further or to appear before your committee to discuss these proposals should
the time allow. Either way, | would welcome your thoughts, even if provided informally. You may
feel free to email me with any thoughts if that is a more convenient format. My email address is

jfelman@kmf-law.cotn.

Thank you for your consideration of my proposal. [look forward to hearing [rom you at your
convenience as to what my next step, if any, may be on this issue.

Sincegdly,

J#fes E. Felman

JEF/lh
Enclosure



THE NEED FOR PROCEDURAL REFORM
IN FEDERAL CRIMINAL CASES
James E. Felman

The bulk of the written rules governing federal criminal cases apply only to the three percent
or so of the cases involving trials.! Even in the few cases that proceed to trial, the vast majority of
the rules apply only to the guilt phase of the case. I believe the Federal Rules of Criminal Procedure
applicable to sentencing proceedings — which 97% of the time is all that happens — are in need of at
least two specific reforms:

1. Rule 32 of the Federal Rules of Criminal Procedure should be amended to require
that any party wishing to provide information to the Court regarding a sentencing
proceeding, whether directly or indirectly through the Probation Office, must, absent
good cause shown, provide that information to the other party.

2. Rule 16 of the Federal Rules of Criminal Procedure should be amended to require the
government to produce to the defendant, upon request, all documents and tangible
objects material to or which it intends to use regarding the application of the
sentencing guidelines or other factors enumerated under 18 U.S.C. § 3553(a). Such
a request by the defendant would trigger a reciprocal obligation.

Both of these proposals seem fairly simple and straightforward to me. I do not think they
would be difficult to draft, to understand, or to follow. Indeed, they seem to me to be so
fundamentally fair and reasonable that I find it difficult to imagine any reasonable argument against
them.

I would like to state the case for these two proposals by considering how I would attempt to
describe to a civil practitioner the current procedures which do not include these simple rules.
Imagine the following conversation between a federal criminal defense attorney (Criminal Attorney)
and a civil attorney (Civil Attorney):

Criminal Attorney: We resolve most of our cases by settlement. The plaintiff’s attorney will
generally try to convince the defendant that he should admit liability without
a trial because if he does not the plaintiff will seek a greater penalty later.

'United States Sentencing Commission 2002 Sourcebook of Federal Sentencing
Statistics, p.20 (Figure C). The rate of guilty pleas has been steadily increasing:
1997 —93.2%
1998 — 93.6%
1999 — 94.6%
2000 - 95.5%
2001 — 96.6%
2002 -97.1%

Data from 2003 to the present is not yet available.
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Criminal Attorney:

Civil Attorney:

Criminal Attorney:

Civil Attorney:

Criminal Attorney:

Civil Attorney:

Criminal Attorney:

Civil Attorney:

Criminal Attorney:

Civil Attorney:

Criminal Attorney:

Civil Attorney:

Criminal Attorney:

That happens in civil cases too. Does the plaintiff specify what the penalty
will be if the defendant admits liability at the beginning of the case?

Sometimes the plaintiff will agree to make a recommendation regarding the
penalty, but they do not have to. Most Courts will not accept a settlement
agreement which includes a firm agreement on the penalty. Instead, the
penalty is determined by the Court dta special hearing that only takes place
after the defendant has admitted liability.

So if the defendant refuses to admit liability right away, I take it the damages
or penalties issues get fleshed out through depositions, interrogatories, and
requests for admissions?

No. We don’t bother with any of those things.

Wow. So does the plaintiff have to provide the defendant with the
documentary or other evidence it will present at the penalty hearing before
the defendant decides whether or not to admit liability?

No.

If the defendant refuses to admit liability and insists on a trial, does the
plaintiff have to provide the defendant with the documents it will use to prove
damages before the. trial?

No. In fact, there is no trial on the penalty. We bifurcate the proceedings and
the trial is only on the issue of liability. Then we have a separate penalty
hearing before the judge. The only right a defendant has to documents before
trial are those which go to the issue of liability.

So if the defendant either agrees to admit liability or gets found liable at the
trial, does the plaintiff at that point have to provide the defendant with the
evidence it will present at the penalty hearing?

No.

Does the defendant have to provide the plaintiff with the evidence it will
present at the penalty hearing?

No.
So what happens next?

After the defendant either admits liability or is found liable at a trial, the
Court appoints a special investigator — called a probation officer — to



Civil Attorney:

Criminal Attorney:

Civil Attorney:

Criminal Attorney:

Civil Attorney:

Criminal Attorney:

Civil Attorney:

Criminal Attorney:

Civil Attorney:

Criminal Attorney:

Civil Attomey:

Criminal Attorney:

Civil Attorney:

Criminal Attorney:

Civil Attorney:

determine the facts relating to penalties as well as additional theories of
liability that were not necessarily at issue in the trial or even that were
rejected by the jury at trial.

So how does the Court’s Investigator learn what the facts relating to the
penalty are?

The Investigator starts by meeting ex parte with the plaintiff and reviews the
plaintiffs’ penalty evidence in camera.

Is that how the Court learns the facts on which to base its penalty decision?
Usually.

Does the defendant get to look at the evidence provided by the plaintiffto the
Judicial Investigator?

No.

Then what happens?

Then the Investigator will sometimes meet ex parte with the defendant. And
no, the plaintiff does not get to look at the evidence provided by the
defendant to the Court’s Investigator. All submissions to the Judicial

Investigator are generally made on an ex parte basis.

That seems like a strange way to have an adversarial process. Then what
happens?

After the Investigator is done meeting separately with the parties, the
Investigator prepares draft findings of fact and conclusions of law and

circulates them to the parties to see if there are any objections.

Are the proposed findings of fact accompanied by citations to the materials
on which they are based?

No.

So how does the defendant know what is objectionable?

Sometimes they don’t. Oh, by the way, if the defendant objects to things
without a sufficient basis, the Court can penalize the defendant for doing so

by increasing the penalty.

So assuming the defendant goes forward and objects anyway, then what
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Civil Attorney:
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happens?

At that point the defendant might get to meet with the Court’s Investigator
and the plaintiff, but such meetings are not required if the plaintiff does not
agree to come. In any event, there are no rules governing such meetings and
the plaintiff is still not required to disclose anything there.

So then how does the dispute get resolved?
At the penalty hearing before the Court.
How does the Court go about doing that?

Well, the Rules of Evidence do not apply so, for example, hearsay is
admissible. The Court decides what the facts are by a preponderance of the
evidence.

Does the plaintiff in advance of the penalty hearing have to provide the
defendant with the evidence it has previously submitted ex parte to the
Court’s Investigator?

No.
What about during the penalty hearing itself?
No.

I understand there is now some controversy about Courts making the penalty
findings by a preponderance of the evidence rather than juries making the
findings on a standard of beyond a reasonable doubt?

That’s the big issue of the day. Personally I don’t think Courts are any less
reliable than juries. I also think both Courts and juries try to do whatever
they think is right, and the different standard of proof likely doesn’t change
much very often. If the defendant were entitled to discovery of the plaintiff’s
evidence, either before or after the plaintiff submits it to the Court’s
Investigator, that might really make a difference. And, of course, most of us
think the Rules of Evidence are generally pretty sensible, so going ahead and
using them might be helpful as well.

Well I sure am glad we don’t use your system to figure out disputes over
money.

Me too.



MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter
RE: Proposed Amendments to Rule 29
DATE: March 8, 2005

At its meeting in Oregon in Fall 2003, the Committee considered proposed
amendments to Rule 29 from the Department of Justice concerning the ability of the
government to appeal an adverse ruling on a Rule 29 motion. During that meeting,
members of the Committee expressed general support for an amendment but raised
questions on the best way to draft an amendment that would deal with the question of
multiple counts or charges, multiple defendants, and the problem of hung juries. The
Department agreed to draft another amendment that could address those concerns.

The Department prepared drafts in response to the discussion but did not prepare
a draft amendment that would address the problem of granting a partial judgment of
acquittal in multi-count or multiple defendant cases.

Before the Spring meeting in Monterey, California in Spring 2004, Judge David
Levi, Chair of the Standing Committee, proposed in an e-mail that perhaps one avenue
for addressing the problem of deadlocked juries and the multi-count cases would be to
include waiver provisions.

In response to his suggestion, I prepared yet another version of possible
amendments to Rule 29. That draft, which included “waiver” language, was intended to
address concerns raised by both members of the Committee and the Department. The
waiver language draws on similar language in Rule 11.

In preparing that draft I considered a very thorough and helpful memo prepared
by Ms. Brooke Coleman, a law clerk for Judge Levi, who graciously agreed to do some
research (on very short notice).

At the Monterey meeting in Spring 2004 there was additional discussion on
whether any amendment was needed at all and the Committee ultimately decided not to
pursue any amendments to Rule 29. The draft amendments were not considered or
discussed.

The Department indicated to the Committee, at its Fall 2004, meeting in Santa Fe,
New Mexico, that it intended to express its high interest in the amendments to the
Standing Committee. At its January 2005 meeting, the Standing Committee heard an oral
presentation from the Department and also considered extensive written data provided by
the Department on the need for an amendment to Rule 29. Following discussion, the



Standing Committee agreed that it was appropriate to ask the Department to present the
new written information to this Committee. The Standing Committee also asked that this
Committee again consider any appropriate amendments to Rule 29, which would address
the Department’s concerns, and present those amendments to the Standing Committee at
its June 2005 meeting, along with a recommendation to either publish or not publish
those amendments.

I am including a revised version of the amendment originally prepared for the
Spring 2004 meeting. It includes provision for a defendant waiving his or her double
jeopardy protections and includes a draft Committee Note, which draws heavily from Ms.
Coleman’s memo and from a memo prepared by the Department.

This item is on the agenda for Committee’s April 2005 meeting.
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RULE 29: VERSION NO. 4
(March 8, 2005)

Rule 29. Motion for a Judgment of Acquittal

(a) Motions Made Before Submission to the Jury. After the government closes

its evidence or after the close of all the evidence, the defendant may move for a judgment

eonvietion—If the court denies a motion for a judgment of acquittal at the close of the

government's evidence, the defendant may offer evidence without having reserved the
right to do so.
(b) Reserving Decision.

(1) In general. Except as provided in Rule 29(b)(2) and (c)(2), the court

must proceed with the trial, submit the case to the jury, and reserve its decision until after

the jury returns a verdict of guilty. Fhe—eourt-may reserve—deeciston—on—the—motion;

the court reserves decision, it must decide the motion on the basis of the evidence at the

time the ruling was reserved. The court must set aside the verdict and enter an acquittal if

the evidence is insufficient to sustain the guilty verdict.
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(2) Ruling on Motion Before Verdict with Consent of Defendant. The

court may rule on the motion with regard to some or all of the charges—or with

regard to some or all of the defendants—before the jury returns a verdict, if:

(A). the court places the defendant under oath, and informs the

defendant personally in open court that a pre-verdict ruling that grants the

motion, would normally deprive the government of the right to appeal that

ruling on Double Jeopardy grounds, but that the defendant may

nonetheless waive that constitutional protection; and

(B) after being so apprised, the defendant consents on the record

and in writing to a pre-verdict ruling.

(c) Motions Made After Jury Verdict or Discharge.

(1) Time for a Motion. Within 7 days after a guilty verdict, or after the

court discharges a jury because it cannot agree on a verdict, a defendant may

move for a judgment of acquittal, or renew such a motion, or the court may make

its own motion for a judgment of acquittal. A-defendant-may-movefor-ajudgment

(2) Ruling on the Motion.

After the jury has returned a guilty verdict, the court must set aside the

verdict and enter an acquittal, if the evidence is insufficient to sustain the guilty

verdict. If the jury has been discharged because it cannot agree on a verdict, the
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court may enter an acquittal if the evidence is insufficient to sustain a conviction

and:

(A). the court places the defendant under oath, informs the

defendant personally in open court that a ruling that grants the motion

after the jury has been unable to reach a verdict could subject the

defendant to another trial and normally deprive the sovernment of the

right to appeal that ruling on Double Jeopardy grounds, but that the

defendant may nonetheless waive that constitutional protection; and

(B) after being so apprised, the defendant consents on the record

and in writing to a ruling granting the motion.

(3) No Prior Motion Required. A defendant 1s not required to move for a

judgment of acquittal before the court submits the case to the jury as a

prerequisite for making such a motion after jury discharge.
(d) Conditional Ruling on a Motion for a New Trial.

(1) Motion for a New Trial. If the court enters a judgment of acquittal after a
guilty verdict, the court must also conditionally determine whether any motion for a new
trial should be granted if the judgment of acquittal is later vacated or reversed. The court
must specify the reasons for that determination.

(2) Finality. The court's order conditionally granting a motion for a new trial does

not affect the finality of the judgment of acquittal.
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(3) Appeal.

(A) Grant of a Motion for a New Trial. 1f the court conditionally
grants a motion for a new trial and an appellate court later reverses the
judgment of acquittal, the trial court must proceed with the new trial
unless the appellate court orders otherwise.

(B) Denial of a Motion for a New Trial. If the court conditionally
denies a motion for a new trial, an appellee may assert that the denial was
erroneous. If the appellate court later reverses the judgment of acquittal,
the trial court must proceed as the appellate court directs.

COMMITTEE NOTE

Rule 29 provides that a court may acquit a criminal defendant on its own or on
defendant’s motion either before the jury returns a verdict, after a hung jury, or after the
jury returns a guilty verdict. Although the government may appeal a Rule 29 acquittal in
the latter case, it cannot appeal from a Rule 29 acquittal in the first two situations. United
States v. Ball, 163 U.S. 662, 672 (1896); Fong Foo v. United States, 369 U.S. 141 (1962);
United States v. Martin Linen Supply Co., 430 U.S. 564 (1977). The Double Jeopardy
Clause prohibits such appeals because, unlike the case where a jury has returned a verdict
and an acquittal is then granted by the court, a pre-verdict acquittal does not provide a
readily available verdict to reinstate if the acquittal is overturned on appeal. Without this
verdict, a defendant would have to stand trial once again. See Richard Sauber and
Michael Waldman, Unlimited Power: Rule 29(a) and the Unreviewable Ability of
Directed Judgments of Acquittal, 44 AM.U.L.REV. 433,451 (1994); 18 U.S.C. § 3731.

As originally drafted, Rule 29 permitted an anomaly: it permitted orders disposing
of entire prosecutions or counts without any possibility of appellate review. See Sauber
& Waldman, supra. This anomaly arose because Rule 29 was originally drafted in 1944,
when the Government under the 1907 Criminal Appeals Act could not appeal a judgment
of acquittal whether rendered before or after a guilty verdict. See United States v. Sisson,
399 U.S. 267 (1970). In 1971, however, Congress enacted a new Criminal Appeals Act
permitting the Government to appeal from any judgment dismissing an indictment or any
count thereof, including a judgment of acquittal under Rule 29, unless “the double
jeopardy clause of the United States Constitution prohibits further prosecution.” 18
U.S.C. § 3731, see United States v. Martin Linen Supply Co., supra. 430 U.S. at 568. In
enacting § 3731, “Congress intended to remove all statutory barriers to Government
appeals and to allow appeals whenever the Constitution would permit.” United States v.
Wilson, 420 U.S. 332, 337-38 (1978). Although “Congress was determined to avoid



creating non-constitutional bars to the Government’s right to appeal,” id., Rule 29 acted
as a non-constitutional bar to the Government's right to appeal, by permitting district
courts to enter judgments of acquittal at times (at the close of the Government's case, at
the close of all the evidence, after the jury is discharged without returning a verdict) when
the Double Jeopardy Clause prohibited appeal.

This anomaly was partially remedied by the1994 amendment to Rule 29, which
permitted the court to reserve until after the guilty verdict its decision on a motion for
judgment of acquittal, thus rendering its decision appealable. Some appellate courts have
suggested that deferral of ruling is the better practice, but it is still only permissive under
the current rule. Sauber and Waldman, supra, at 460. Despite the amendment and the
suggestions of those courts, some district courts did not always follow that best practice,
but instead issued pre-verdict judgments of acquittal which were unappealable no matter
how erroneous. The current amendment completes the process begun by the 1994
amendment and makes the best practice the required practice.

Proponents of a rule allowing for appeal of Rule 29 acquittals claim that the
current system engenders a lack of judicial accountability, resulting in diminished trust
and a perception of inaccuracy in the system. See Anne Bowen Poulin, Double Jeopardy
and Judicial Accountability. When is an Acquittal Not an Acquittal?, 27 AR1Z.ST.L.J.
953, 954-55 (1995); Sauber and Waldman, supra, at 452-56; Forrest G. Alogna, Double
Jeopardy, Acquittal Appeals, and the Law-Fact Distinction, 86 CORNELL L.REv. 1131,
1133, 1140-41 (2001). In addition, they argue that an inability to appeal defeats the
public’s interest in fully prosecuting defendants, results in the possible release of
dangerous defendants, and squanders already scarce government resources. Joshua
Steinglass, The Justice System in Jeopardy: The Prohibition on Government Appeals of
Acquittals, 31 IND.L.REV. 353, 370-71 (1998).

Rule 29(b). Originally, the Committee considered an amendment to Rule 29 that
would have required the trial court, in all cases, to reserve ruling on the motion until after
the verdict, in order to provide the government with the ability to appeal in all cases. That
proposal, however, presented competing concerns. Granting a pre-verdict acquittal
would permit the court to relieve the defendant of unnecessary adjudication, including the
burden and possible self-incrimination from presenting a defense, and yet provide a
check on the government’s power to bring unwarranted charges against a defendant. See
generally Sauber and Waldman, supra at 458-60.

That proposal, however, failed to address two key issues: (1) the appropriate
procedure where there is a hung jury and the court determines an acquittal is proper and
(2) the appropriate procedure where there are multiple defendants and/or counts and the
court determines that certain of those defendants and/or counts should be eliminated.

Rule 29(b). The Committee ultimately proposed the present amendment, which
attempts to resolve those issues using a “waiver” model. Proposed Rule 29(b) addresses
the general rule, that unless the defendant waives double jeopardy protections, the court
must proceed with the trial, submit the case to the jury, and reserve its decision until after



the verdict is returned. The proposed amendment permits the court to rule on the motion
before a verdict is returned, if the defendant, after being advised of the options, waives
double jeopardy protections, as spelled out in Rule 29(b)(2) and Rule 29(c)(2).

Rule 29(b)(2). Specifically, under proposed Rule 29(b)(2), the court may rule on
the motion before the verdict with regard to some or all of the charges, or with regard to
some or all of the defendants, if the defendant is first placed under oath and after being
apprised in open of the protections of the Double Jeopardy Clause, waives on the record
and it writing, those protections.

Rule 29(c)(2). Similarly, under proposed Rule 29(c)(2), if after a jury has
returned a verdict of guilty, the court must enter a judgment of acquittal if the evidence is
insufficient to support the verdict. If, however, the jury has not been able to reach a
verdict, the court may enter a judgment of acquittal if the defendant is first placed under
oath, and after being apprised in open court of the protections of the Double Jeopardy,
waives on the record and it writing those protections.

Although there are few cases on the question of expressly waiving double
jeopardy protections, one case is instructive. United States v. Kington, 801 F.2d 733 (5th
Cir. 1986); United States v. Kington, 835 F.2d 106 (5th Cir. 1988). In Kington I and II,
the defendants made a motion to suppress, but the court did not consider the motion until
after the jury had been empaneled and sworn. Kington II, 835 F.2d at 107. The court
granted the motion, but only after the defendants agreed to waive double jeopardy so that
the government would be allowed to appeal. Kington I, 801 F.2d at 735-36. The
government appealed the decision, and the Fifth Circuit found jurisdiction to review the
appeal under § 3731 because defendants had waived their double jeopardy objections. Id.
The court further stated that the hearing regarding the motion to suppress had been
conducted without the jury in attendance and that the judge, not the government, had
proposed that defendants waive their rights. Id. The Fifth Circuit reversed the district
court judge’s determination on the motion to suppress, and the defendants challenged the
sufficiency of their waiver of double jeopardy rights in a second case. Kington II, 835
F.2d at 107. The court reviewed the trial transcript where the defendants had agreed to
waive their rights and found the waiver to be effective. Id.

Constitutional rights, including double jeopardy objections, can be waived by an
accused United States v. Bascaro, 742 F.2d 1335, 1365 (11th Cir. 1984) (absence of
objection is waiver of double jeopardy defense), cert. denied sub nom. Hobson v. United
States, 472 U.S. 1017 (1985). Courts have allowed the defense of double jeopardy to be
waived, but as with any constitutional right, that waiver must be knowing, intelligent, and
voluntary. Johnson v. Zerbst, 304 U.S. 458, 464 (1938); United States v. Morgan, 51
F.3d 1105, 1110 (2d Cir. 1995) (“the act of waiver must be shown to have been done with
awareness of its consequences.”). Therefore, while there are cases holding that
defendant’s action or inaction can waive double jeopardy, the Committee believed that it
was appropriate to require waiver both under the rule and explicitly on the record. See
United States v. Hudson, 14 F.3d 536, 539 (10th Cir. 1994) (where consent order did not
specifically state waiver of double jeopardy rights, no such waiver existed); Morgan, 51



F.3d at 1110 (civil settlement with the government not waiver of claim of double
jeopardy defense where settlement agreement was not explicit, even if individual was
aware of ongoing criminal investigation of his actions).

Given the nature of waiving the Constitutional protection of double jeopardy, the
Committee believed that placing the defendant under oath and conducting a colloquy in
open court, and reducing the defendant’s consent to writing would help insure that first,
the defendant appreciated the importance of reflecting on a decision to waive those rights,
and second, provide assurance for any appellate court reviewing the issue, to have the
defendant’s decision not only registered in the record of proceedings, but also in writing.
Rule 11 and Rule 23(a) serve as models for addressing the issue of waiver. Before
entering a plea of guilty, the court is required to conduct, in open court, a plea colloquy
that insures that the defendant is knowing, voluntarily, and intelligently waiving a
number of constitutional rights. And under Rule 23, in waiving a jury trial, the defendant
is required to waive the right on the record and the government and court are required to
consent. 2 CHARLES ALAN WRIGHT, NANCY KING, & SuUSAN R. KLEIN, FEDERAL
PRACTICE AND PROCEDURE, § 372 (3d ed. 2004). Further, the waiver must be “express
and positive” and “in writing.” Id. Often the waiver is done in open court, which is
favored, but not required. Id. (“It is clearly the better practice for the court to interrogate
the defendant personally, before accepting a waiver of jury trial, to be sure that the
defendant understands his right to trial by jury and the consequences of a waiver.”).

As noted, supra, when the Fifth Circuit reviewed the waiver by defendants of
their double jeopardy objections in Kington II, the court relied on the transcript of the
trial proceedings. Kington I, 835 F.2d at 107. In those proceedings, the judge
questioned the defendants regarding their understanding of what they were waiving. Id.
The district court judge separately addressed the defendants, and each counsel
subsequently agreed to waive their double jeopardy rights. In reviewing the sufficiency
of the waiver, the court noted that one of the attorneys stated “we waive the issue of
double jeopardy as a result of the second trial to the extent that any jeopardy may have
already attached from the impaneling of this jury, and this waiver is made knowingly,
intelligently, and freely.” Id. The other attorney agreed to this stipulation. Id. at 109.
Therefore, the court found that the waivers were effective. Id.
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SUBJECT:  Proposed Amendment to Criminal Rule 29

1. Introduction

Several years ago, at the strong urging of career prosecutors from across the country, the
Department of Justice asked the Advisory Committee on Criminal Rules to consider amending Rule
29 of the Federal Rules of Criminal Procedure to preserve the Government’s right to appeal a trial
court’s decision to grant a motion for judgment of acquittal. We worked closely with the Committee
over a number of meetings on the issue. We collected and presented data, responded to questions
and concerns raised by members of the Committee, developed a number of draft ameadments, and
strongly advocated on behalf of publishing for public comment a proposed amendment to the Rule.

At its May 2004 meeting, the Committee voted 9-3 not to publish any proposed amendment
to the Rule and not to take any further action on the Department’s request. Based upon the
discussion prior to the vote, the basis for this action appeared to be: (1) the perception that
unappealable, pre-verdict judgments under the Rule were extremely rare and, thus, did not



undermine the public’s confidence in the criminal justice system or create public harm to the extent
necessary to warrant an amendment; and (2) the usefulness of the Rule as a procedural device
enabling judges to manage appropriately and effectively the trial of criminal cases, especially ones™
involving multiple defendants, multiple counts and hung juries.

At the meeting of the Standing Committee that followed a few weeks later in June 2004,
Associate Attorney General Robert McCallum requested the opportunity for the Department to make
a presentation on Rule 29 at the January 2005 meeting of the Standing Committee. We were pleased
that the request was met favorably. This memorandum sets forth the reasons for our continuing
efforts to amend Rule 29. We hope the Standing Committee will take appropriate steos so that this
issue can be addressed through the procedures of the Rules Enabling Act. Specificzlly, we ask the
Standing Committee: (1) to find, based upon tlie documentation herein, that pre-verdict judgments
of acquittal cause significant public harm and that Rule 29 is inadequate to address this harm; and
(2) to refer the issue to the Advisory Committee with the instruction to address this issue by
publishing one or more proposals to amend the Rule and, thereafter, to amend the Rule appropriately
or to explain why it does not require amendment.

This memorandum incorporates the materials previously presented to the Advisory
Committee and includes an expanded discussion and documentation of selected Rule 29 cases. First,
it discusses Rule 29 in its current form and why we believe it should be amended. We set out, here,
the history and some of the case law relating to Rule 29. Second, we review the available data on
Rule 29 cases and explain why we believe this data satisfies the threshold for publishing a proposed
amendment to the Rule. We also summarize several selected Rule 29 cases to demonstrate how the
current Rule impacts a wide variety of cases and causes significant harm to the community. Finally,
the memorandum discusses two proposals for amending the Rule and recommends that one or both
of them, or a variation thereof, be published for comment.

We very much appreciate the Standing Committee’s consideration of this issue, and we look
forward to a full discussion at the upcoming meeting of the Committee.

II. Rule 29 Tn Tts Current Form, It’s History, And Why It Should Be Amended

Currently, Rule 29(a) permits a defendant to make a motion for judgment of acquittal "after
the government closes its evidence or after the close of all the evidence," and authorizes the district
court, in response to such a motion or on its own, to grant a judgment of acquittal if it believes the .
evidence is insufficient to support a conviction. Rule 29(b) permits, but does not require, the court
to reserve decision on an acquittal motion until the jury has reached a verdict. Rule 29(b) also
authorizes a court to grant a judgment of acquittal if the jury is discharged without a verdict. Such
rulings, when made before the jury enters a verdict, can not be appealed — no matter how erroneous

— because of the impact of the Double Jeopardy Clause. United States v. Martin Linen Supply Co.,

430 U.S. 564 (1977).



Rule 29 currently permits an anomaly: orders disposing of entire prosecutions or counts
without any possibility of appellate review. This anomaly was partially addressed, first by judicial
decisions, and then by a 1994 amendment to Rule 29, which permitted and, in fact, encouraged-
district judges to reserve decision on a motion forjudgment of acquittal until after the guilty verdict.
Because our experience shows that the majority of Rule 29 judgments of acquittal are granted pre-
verdict, and are therefore unappealable, we believe trial courts should now be required to do what
the 1994 amendment encouraged them to do — reserve decision until after a guilty verdict. An
amendment is necessary, we believe, to correct the legal anomaly, to ensure the Government its full
statutory right to appeal, and to permit the correction of erroneous rulings dismissing whole
prosecutions and counts.-

’

Rule 29 is unique. As commentators have recognized:

In all of federal jurisprudence there is only one district court ruling that is
both absolutely dispositive and entirely unappealable. Federal Rule of Criminal
Procedure 29 enables the trial judge upon her own initiative or motion of the defense
to direct a judgment of acquittal in a criminal trial at any time prior to the submission
of the case to the jury. Once the judgment of acquittal is entered, the government's
Tight of appeal is effectively blocked by the Double Jeopardy Clause of the U.S.
Constitution, as the only remedy available to the Court of Appeals would be to order
a retrial. No matter how irrational or capricious, the district judge's ruling
terminating the prosecution cannot be appealed. '

Richard Sauber & Michael Waldman, Unlimited Power; Rule 29(a) and the Unreviewability of
Directed Judgments of Acquittal, 44 Am. U. L. Rev. 433, 433-34 (1994) (footnote omitted)
(bereafter “Unlimited Power™). As these commentators note: “[t]hough there is only one such rule
in federal jurisprudence, it is one too many.” Id. (footnote omitted).

This anomaly arises from a relatively recent historical accident. Rule 29 first authorized the
granting of judgments of acquittal in 1944." At that time, the Government had extremely limited
rights of appeal under the 1907 Criminal Appeals Act, and could not appeal a judgment of acquittal
whether rendered before or after the guilty verdict. See United States v. Sisson, 399 U.S. 267
(1970). It was thus of no moment that Rule 29 allowed the court to grant a motion for judgment of
acquittal at the close of the government's case, or at the close of all the evidence, or after the jury
verdict. See Fed. R. Crim. P. 29 (1944).?

! “The preverdict acquittal of Rule 29 has no impressive historical lineage.” Unlimited
Power, at 434. Prior to 1944, some courts directed verdicts of acquittal, but “the power to direct
an acquittal developed as a corollary to the [appealable] directed verdict in civil cases, with little
thought or reasoning.” Id. (note omitted).

? The authorization of rulings at these different times was not intended to create
differences in appealability. Indeed, Rule 29 was patterned after Civil Rule 50, which allowed a

-3



In 1971, however, Congress enacted the Criminal Appeals Act, permitting the Government
to appeal from any judgment dismissing an indictment or any count thereof, including a judgment _
of acquittal under Rule 29, unless “the double jeopardy clause of the United States Constitution
prohibits further prosecution.” 18 U.S.C. § 3731; see United States v. Scott, 437 U.S. 82,91 &n.7
(1978); United States v. Wilson, 420 U.S. 332, 337, 352-53 (1978); United States v. Genova, 333
F.3d 750, 756 & n.1 (7th Cir. 2003) (citing cases). In enacting § 3731, “Congress intended to
remove all statutory barriers to Government appeals and to allow appeals whenever the Constitution
would permit. . . . Congress was deterrnined to avoid creating non-constitutional bars to the
Government’s right to appea . Wilson, 420 U.S. at 337-38.

. “When Congress removed all statutory ‘barriers to government appeals in 1971, the
unappealable preverdict acquittal of Rule 29(a) emerged as an historic anachronism, a procedural
appendix left over from an era in which appeals of any kind were unavailable.” Unlimited Power.
at 434. Nonetheless, for many years, Rule 29 was not amended to reflect the expansion of the
Government's right of appeal. As a result, this non-constitutional rule of procedure inadvertently
created a bar to the Government's right to appeal, by pemmitting district courts to enter judgments of
acqmttal at times (at the close of the Government's case, at the close of all the evidence, after the jury
is discharged without returning a verdict) when the Double Jeopardy Clause prohibited appeal. The
result was a flurry of litigation, in the Supreme Court and lower courts, over whether a ruling was
an unappealable pre-verdict judgment of acquittal under Rule 29 or was an appealable pre-verdict
dismissal. See, e.g., United States v. Scott, 437 U.S. 82, 85, 95 (1978), overruling United States v.
Jenkins, 420 U.S. 358 (1975); United States v. Martin Linen Supply Co., 430 U.S. 564, 570-72
(1977); United States v. Torkington, 874 F.2d 1441, 1444 (11th Cir. 1989); United States v.
Giampa, 758 F.2d 928, 932-36 (3d Cir. 1985); United States v. Ember, 726 F.2d 522, 524-26 (Sth
Cir. 1984); United States v. Gonzales, 617 F.2d 1358, 1361-62 (9th Cir. 1980).

In Martin Linen, 430 U.S. at 570-72, both the majority and the dissent decried the idea of
having the appealability and “the constitutional significance of a Rule 29 judgment of acquittal [turn]
on a matter of timing.” 430 U.S. at 574-75 (majority) (“Rule 29 contemplated no such artificial
distinctions™), 583 (dissent) (“hinging the outcome of this case on the timing ... elevat[es] form over
substance™). That, however, was the consequence of failing to amend the Rule. See Scott, 437 U.S.
at 91 n.7; United States v. DiFrancesco, 449 U.S. 117, 130 (1980) (“the Double Jeopardy Clause
does not bar a Government appeal from a ruling in favor of the defendant after a guilty verdict has
been entered by the trier of fact,” citing post-verdict Rule 29 cases).

In 1994, a partial correction was made. Based on a proposal of the Advisory Committee on
the Criminal Rules, subsequently approved by the Standing Committee, the Supreme Court amended

district court to direct a verdict at the close of the opponent’s case, at the close of all the
evidence, or after the jury’s verdict. See Fed. R. Civ. P. 50 (1937); Fed. R. Crim. P. 29, 1944
Advisory Committee Notes. Civil Rule 50, like Criminal Rule 29, was not drawing any
distinctions concerning appealablility — these civil judgments would be appealable regardless of
their timing. See Unlimited Power, at 456-57 & nn.168-70.
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Rule 29 to permit and encourage district judges to preserve the right to appeal. The 1994 amendment
allowed district courts that received motions for judgment of acquittal at the close of the _
Government's case to “reserve decision on a motion for judgment of acquittal, proceed with the trial
(where the motion is made before the close of all the evidence), submit the case to the jury and
decide the motion . . . after it returns a verdict of guilty. . .. Fed. R. Crim. P. 29(b) (1994).

Reservation of decision was not a new idea. Beginning with its 1944 enactment, Rule 29 has
always permitted a judge to reserve decision on a motion for judgment of acquittal made at the close
of all the evidence, and to decide it after the jury's verdict. Fed. R. Crim. P. 29(b) & Advisory
Committee Note (1944).- After the 1971 enactment of the Criminal Appeals Act, appellate courts
encouraged judges to reserve decision on motions made at the close of the evidence. See United
States v, Singleton, 702 F.2d 1159, 1163 n.12 (D.C. Cir. 1983) (“where all the evidence has been
presented, trial courts should reserve judgment on motions for acquittal until after the return of the
jury verdict”). Even before the 1994 amendment, many courts began to reserve decision on motions
made at the close of the Government's case, and the Supreme Court commended the practice. See
1994 Advisory Committee Notes below. The 1994 amendment explicitly authorized such
reservation of decision on motions made at the close of the Government's case, and encouraged
district judges to do so:

The amendment permits the reservation of a motion for a judgment of
acquittal made at the close of the government's case in the same manner as the rule
now permits for motions made at the close of all of the evidence. Although the rule
as written did not permit the court to reserve such motions made at the end of the
government's case, trial courts on occasion have nonetheless reserved ruling. See,
€.2., United States v. Bruno, 873 F.2d 555 (2d Cir.), cert. denied, 110 S. Ct. 125
(1989); United States v. Reifsteck, 841 F.2d 701 (6th Cir. 1988). While the
amendment will not affect a large number of cases, it should remove the dilemma in
those close cases in which the court would feel pressured into making an immediate,
and possibly erroneous, decision or violating the Rule as presently written by
reserving its ruling on the motion.

The amendment also permits the trial court to balance the defendant's interest
in an immediate resolution of the motion against the interest of the government in
proceeding to a verdict thereby preserving its right to appeal in the event a verdict of
guilty is returned but is then set aside by the granting of a judgment of acquittal.
Under the double jeopardy clause the government may appeal the granting of a
motion for judgment of acquittal only if there would be no necessity for another trial,
i.¢., only where the jury has returned a verdict of guilty. United States v. Martin
Linen Supply Co., 430 U.S. 564 (1977). Thus, the government's right to apn=al a
Rule 29 motion is only preserved where the ruling is reserved until after the verdict.

In addressing the issue of preserving the government's right to appeal and at
the same time recognizing double jeopardy concerns, the Supreme Court observed:
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We should point out that it is entirely possible for a trial court
to reconcile the public interest in the Government's right to appeal
from an erroneous conclusion of law with the defendant's interest in
avoiding a second prosecution. In Upited States v. Wilson, 420 U.S.
332 (1975), the court permitted the case to go to the jury, which
returned a verdict of guilty, but it subsequently dismissed the
indictment for preindictment delay on the basis of evidence adduced
at trial. Most recently in United States v. Ceccolini, 435 U.S. 268
(1978), we described similar action with approval: "The District Court
had sensibly made its finding on the factual question of guilt or
innocence, and then ruled on the motion to suppress; a reversal of
these rulings would require no further proceeding in the District
Court, but merely a reinstatement of the finding of guilt.’ Id. at 271.

United States v, Scott, 437 U.S. 82, 100 n.13 (1978). By analogy, reserving a ruling on a
motion for judgment of acquittal strikes the same balance as that reflected by the Supreme
Court in Scott.

Fed. R. Crim. P. 29 Advisory Committee Note (1994).

To ensure that reservation did not prejudice the defendant, the 1994 amendment also altered
what evidence could be considered by the court considering the motion. Under governing law at the
time, if a defendant makes a motion for judgment of acquittal at the close of the government's case,
and then decides to put on evidence, he “waives his objections to the denial of his motion to acquit,”
United States v. Calderon, 348 U.S. 160, 164 & n.1 (1954), and takes “the risk that in so doing he
will bolster the Government case enough for it to support a verdict of guilty,” McGautha v.
California, 402 U.S. 183, 215 (1971), vacated in part on other grounds, Crampton v. Ohio, 408 U.S.
941,942 (1972). See, e.g., United States v. Vallo, 238 F.3d 1242, 1247-48 (10th Cir. 2001); United
States v. Brown, 53 F.3d 312, 314 (11th Cir. 1995). The 1994 ainendment provided: “[i]f the court
reserves decision, it must decide the motion on the basis of the evidence at the time tae ruling was
reserved.” Fed. R. Crim. P. 29(b) (1994) & Advisory Committee Note. The 1994 amendment thus
ensured that a defendant received the same ruling on the sufficiency of the Government's case as he
would have had the decision not been reserved, while it preserved the ability for the Government to
appeal and for errors thus to be corrected.

Courts and commentators have spoken favorably of the 1994 amendments and have
continued to encourage reservation as best practice. For example, Justice Stevens noted in Carlisle
v. United States, 517 U.S. 416, 444-45 (1996), that Rule 29(b) “accommodates the defendant’s right
to a move for a directed acquittal with the Government’s right to seck appellate review. Indeed, the
subdivision was amended in 1994 for the very purpose of striking a more proper balance between
those two interests.” (Stevens joined by Kennedy, JI., dissenting). The “value” of reserving a
decision on a directed verdict of acquittal was also noted in Wright & Miller, Federal Practice and
Procedure, 2A Fed. Prac. & Proc. Crim 3d §464. See also, e.g., United States v. Renick, 273 F.3d
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1009, 1013 (11th Cir. 2001); United States v. Byrne, 203 F.3d 671, 675 (Sth Cir. 2001); 5 W.
LaFave, J. Israel & N. King, Criminal Procedure, §24.6(b) p.545 (1999).

Unfortunately, as set forth below, district courts have not always followed that best practice,
instead issuing erroneous judgments of acquittal before verdict which are unappealable. Indeed, in
some instances, district judges have intentionally timed their entry of the judgment of acquittal to
prevent its review. To end such dispositions, and to conform federal practice to best practice, we
propose to finish the reform the Committee began in 1994,

II. Scope Of The Problem And Representative Exar_nples Of Pre-Verdict Rule 29 Cases

An amendment to Rule 29 is not solely a matter of legal reform or theory, however. It is
necessary because pre-verdict judgments of acquittal are not infrequent, are often wrong, cause
significant harm to the public, and undermine the public’s confidence in the criminal justice system.

A. Various Data Sources

While the precise numbers are not tracked in any data base,’ it is clear that district courts
grant substantial numbers of judgments of acquittal each year, many of which are granted before the
Jury reaches a verdict. The Administrative Office of the Courts (“AOC”) reports that in the year
ending on September 30, 2002, 336 defendants were totally acquitted by judges — almost as many
defendants as were acquitted by juries (400) or convicted by judges (423). See Exhibit A, AOC,
Judicial Business of the United States Courts 2002, Table D-4.* Given that during this period only
2,671 defendants had their cases disposed of by jury verdict, and 759 by judicial verdict, these 336
Judicial acquittals represent a substantial proportion — 13% of all jury verdicts and almost 10% of

—

the verdicts issued at trial. Id., Table D-6. These judicial acquittals occurred for all types of crimes, .

including crimes that pose a significantrisk to the public (homicide, assault, robbery, extortion, theft,
fraud, sex offenses, drug crimes, firearms crimes, and drunk driving). Id., Table D-4. While the
AOC data is imprecise and subsequent inquiries by the AOC and the Department indicate a smaller
number of pre-verdict Rule 29 rulings,’ it does indicate that a significant number and percentage of
defendants may be receiving pre-verdict judgments of acquittal.

Data collected by the Department shows more directly a significant number of pre-verdict
Rule 29 cases. During 2002 and again in mid-2003, the Department conducted a survey of all United
States Attorney's Offices asking for empirical data regarding the instances of judges granting

* No data base specifically tracks pre-verdict Rule 29 judgments of acquittal. Thus, the
numbers must be estimated from other data or based upon surveys of the field.

‘ These AOC Tables were obtained from www.uscourts.gov/judbus2002/contents.html.

* The AOC data does not differentiate between pre- and post-trial judgments of acquittals
and “not guilty” verdicts in bench trials.
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judgments of acquittal, both before and after the jury's verdict, since October 1, 1999. We received
responses from 83 out of 94 districts. See Exhibit B, Summary Table. The results of the survey are,
therefore, under-representative — not only because districts did not report, but also because it is
unlikely that the responding districts reported every Rule 29 case. The responding districts reported
that, during this approximately three and one-half year period, judges had granted judgments of
acquittal in a total of 256 cases. In 184 of these cases (72%), judgments of acquittal were granted
before the jury verdict. In other words, in only 72 cases (28%) did judges follow the intent of the
1994 amendment and reserve the Rule 29 rulings until after the verdict. Further, in 134 of the 184
cases (73%) in which judgments of acquittal were entered before the jury verdict, the judgments of
acquittal ended the entire-prosecution and freed a1l of the defendants; in 9 more cases, the judgments
of acquittal freed some of the defendants. Thus, this survey shows that pre-verdict Rule 29 cases
were granted, on average, 73 times per year.

We also researched published appellate opinions of post-verdict Rule 29 dismissals. These
opinions indicate that district judges often err in granting judgments of acquittal. There are at least
18 published appellate opinions in the 18 months ending June 30, 2003, which reverse judgments
of acquittal entered after the verdict. See e.g., United States v. Jackson, 335 F.3d 170 (2d Cir. 2003);
United States v. Velte, 331 F.3d 673 (Sth Cir. 2003); United States v. Lenertz, 63 Fed.Appx. 704,
2003 WL 21129842 (4th Cir. 2003); United States v, Hermnandez, 327 F.3d 1110 (10th Cir. 2003);
United States v. Bologna, 58 Fed.Appx. 865, 2003 WL 282461 (2d Cir. 2003); United States v.
Brown, 52 Fed.Appx. 612, 2002 WL 31771265 (4th Cir. 2002); United States v. Donaldson, 52
Fed.Appx. 700, 2002 WL 31770311 (6th Cir. 2002); United States v. Brown, 50 Fed.Appx. 970,
2002 WL 31529016 (10th Cir. 2002); United States v, Moran, 312 F.3d 480 (1st Cir. 2002); United
States v. Zheng, 306 F.3d 1080 (11th Cir. 2002); United States v, Reyes, 302 F.3d 48 (2d Cir. 2002);
United States v. Smith, 294 F.3d 473 (3d Cir. 2002); United States v. Johnson, 39 Fed. Appx. 114,
2002 WL 818229 (6th Cir. 2002); United States v. Thompson, 285 F.3d 731 (8th Cir. 2002); United
States v, Oberhauser, 284 F.3d 827 (8th Cir. 2002); United States v. Canine, 30 Fed.Appx. 678, 2002
WL 417271 (8th Cir. 2002); United States v, Timmons, 283 F.3d 1246, 1250 (11th Cir. 2002);
United States v. Deville, 278 F.3d 500 (5th Cir. 2002). This data is also under-inclusive, as it does
not include unpublished reversals.

The frequency of reversible error is confirmed by data from the Criminal Appellate Section
at Main Justice, which handles reports of adverse decisions and requests for Government appeals.
See Exhibit C, Summary Table and Facts. During 2000 and 2001, Criminal Appellate handled a
total of 34 reports of post-verdict judgments of acquittals. Id. The Solicitor General, who is
selective in authorizing appeals, authorized appeal in 25 cases; the appellate court reversed in 17 of
those cases, and reversed in part in an 18th case. Id. Thus, the appellate court found reversible error
in almost 72% of the cases appealed, and over 50% of the cases reported. During 2002 alone,
Criminal Appellate handled 22 reports of post-verdict judgments of acquittal, and the Solicitor



General authorized appeal in 15 of them; rulings have been received in at least 10 of those cases, 8
of them reversals.®

Given the substantial rate of reversible error in judgments of acquittal entered after the
verdict, there is no reason to believe that district judges err any less frequently when they grant
motions for judgment of acquittal before verdict.” Indeed, the rate of error may be even higher, since
such pre-verdict rulings are made when the jury, witnesses and counsel are waiting in the courtroom,
a situation “in which the court would feel pressured into making an immediate, and possibly
erroneous, decision.” Fed. R. Crim. P. 29, 1994 Advisory Committee Notes.

, B. The Threshold For Rules Changes B

The precise number of pre-verdict Rule 29 judgments granted each year is not clear. But
what is clear from the above data is the following: notwithstanding the 1994 amendment, the
majority of courts granting judgments of acquittal do so pre-verdict; this results, every year, in scores
of cases being disposed of without the possibility of review; and over half of these decisions would
bereversed on appeal. Inrejecting the Department’s request to publish for comment an amendment
to Rule 29, the Advisory Committee noted that the Government had not made an adequate showing
of a significant problem — that the concerns raised by the Department had not met the threshold for
further consideration of an amendment to the Rule. We think otherwise.

We believe that in circumstances such as we have here — where there has been rigorous
documentation of a significant number of cases; where those cases recur every year and, therefore,
have a cumulative effect; where the Rule results in substantive (not merely procedural) harm to the
community, including a loss of confidence in the criminal justice system; and where there is no
remedy — the proposed amendment demands further consideration, publication for public comment,
and an appropriate solution. While the raw number of pre-verdict Rule 29 dismissals alone is not
extraordinary, the consequences and potential harm of such dismissals are. As the cases described
below document, Rule 29 acquittals directly affect the integrity and security of the community and
damage the public’s confidence that the criminal justice system provides equal justice to all,
including the leaders of the community. Most importantly, the harm has no remedy. As the
Advisory Committee stated with regard to the 1994 amendment to Rule 29, even if the proposed

§ The following additional cases have been reversed since the 2002 Table in Exhibit C
was prepared: United States v. Baker, 367 F.3d 790 (8" Cir. 2004); United States v. 363 F.3d
1169 (11* Cir. 2004); United States v. Alvarez, 351 F.3d 126 (4 Cir. 2003).

7 The Supreme Court cases finding such decisions unappealable certainly confirm the
occurrence of such errors, some of them glaring. See, e.g., Sanabria v. United Stateg, 437 U.S.
54, 68 & n.22, 77-78 (1978) (“The trial court’s ruling here led to an erroneous resoiution in the
defendant’s favor ...”); Fong Foo v. United States, 369 U.S. 141, 142-43 (1969) (acquittal was
improperly entered well before the Government completed its case, and was “based upon an
egregiously erroneous foundation™).

9.
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amendment would “not affect a large number of cases,” it is still a worthwhile and necessary
amendment. Fed. R. Crim. P. 29, 1994 Advisory Committee Notes.?

—~—

C. R tative Case Su ies?

Career Department prosecutors have observed repeated instances in which courts enter pre-
verdict judgments of acquittal which are erroneous and have serious consequences. The cases
discussed below are representative examples which illustrate the larger problem. Rule 29 cases
include every type of offense. See Exhibit A. The cases below involve tons of cocaine, bank
robberies, a civil rights beating, and money laundering. None could be appealed.

The following cases also illustrate the variety of problems caused by pre-verdict acquittals:
irreparable prejudice caused by applying erroneous legal standards and analysis; the political
difficulty and yet necessity of enforcing the criminal laws equally, even when that requires the
prosecution of law enforcement officials and lawyers; the risk posed to the public when dangerous
criminals are released; and the danger that the public will lose respect and confidence in the criminal
Justice system. In short, the rule of law, equal justice, public safety, and public respect and
confidence are fundamental to our criminal justice system. When these principles are undermined,
so is justice. These cases demonstrate a problem. They demand the modest but essential remedy
of appellate review.

1. Standard of Review

The central tenet of Rule 29 is that the trial court must review the evidence in the light most
favorable to the government, must not inject its view of the evidence, and must allow the jury to

* To whatever extent the amendment is considered unnecessary because it effects only a
small number of cases, it is likewise true that an equally small number of cases would be affected
by the inability to dispose of multiple counts or defendants, or by an increase in Government
appeals. Since the number of cases affected is the same, we believe the analysis should focus on
comparing the relative harms and benefits to amending the Rule.

? The discussion of these cases is necessarily brief, so that a number of cases could be
discussed within a memorandum of reasonable length. Summaries of each case, together with
supporting excerpts of record, are attached as Exhibits D-H. Additional excerpts of record have
been obtained — and are available upon request — but were not practical to attach as exhibits, It
is worth noting that the compilation of these records was extremely time- and labor-intensive. In
many cases, it required lengthy case files to be retrieved, reviewed, summarized and transcripts
ordered — often by an attorney unfamiliar with the case because the trial attorney had left the
office. That the field undertook this task — amidst the additional and simultaneous burdens
imposed by Blakely issues — speaks to the level of commitment to this issue by United States
Attomey’s Offices around the country.
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decide the case if “any rational trier of fact” could find the defendant gnilty. Jackson v. Virginia, 443
U.S. 307, 318-319 (1979) (emphasis in original). This principle is well known.

There are, however, too many cases where this principle is not applied. When it is not, the
Government does not receive a fair trial and the public is not served. In all of the Rule 29 cases
discussed herein, the court substituted its view of the evidence for that of the appropriate fact-finder
— the jury. ’ '

2. Additional Legal Error

In addition, most of these cases also involve additional legal error. The two following cases
illustrate a misunderstanding of identity case law. They show that cases including identity evidence
as strong as photographs and fingerprints — which some might have thought Rule 29-proof -~ cannot
prevent erroneous acquittals when the court makes legal error. In these cases, pre-verdict acquittals
were granted notwithstanding defendants’ photographs taken at the location of the crime, and
defendant’s fingerprints on two separate demand notes from two separate bank robberies.

A. Eight Defendants and Two and Ox}e-ﬂalf Tons of Cocaine

In United States v. Joya-Joya, a case in the Southern District of California, eight defendants
were charged with conspiracy to distribute two and one-half tons (2,365 kilograms) of rocaine. See
Exhibit D. In September 2003, the eight defendants were in the middle of the Easter Pacific Ocean
on two “go-fast” boats — notoriously used to smuggle drugs on the high seas. A Navy helicopter
spotted and video-taped the two boats operating together. Once spotted, the men aboard the
blue/green “go-fast” jumped into the white “go-fast” and took off. The Navy helicopter chased the
white “go-fast” for over an hour, while the white-“go-fast” refused to yield. The “go-fast” did not
stop until another helicopter fired waming shots. The eight men aboard the white “go-fast”
surrendered and were taken aboard a Navy ship, the USS Shoup. Once on board the Navy ship, the
Coast Guard took individual color photographs of the eight deferidants. The Coast Guard also seized
2,365 kilograms of cocaine from the abandoned blue/green “go-fast.”” The cocaine was 90% pure
and had a wholesale value in Mexico of $17,042,000.1

At trial, the defendants’ photographs were introduced into evidence by Coast Guard Officer
Hoke, the boarding officer, who testified that the photographs fairly and accuratelydepicted the eight
people transferred by the Coast Guard in the middle of the ocean from the white “go-fast” to the
Navy ship. Officer Hoke did not make a court-room identification.!’ In addition to the photographs,

1 Its wholesale value in the United States would be much higher, and its retail value
higher still.

"' The court excluded other identity testimony that one of the eight men ~ with extremely
large feet — had a white substance on his foot. In fact, a pair of size 15 shoes were seized from
the blue/green boat with the tons of cocaine. Ironically, the court excluded this testimony stating
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each of the defendants signed his name to written stipulations which were admitted at trial. Further,
during the trial, defense counsel referred to their clients by name, the Government referred to the
eight defendants as the same eight men on the white “go-fast,” and defense counsel never objected
that the defendants had been brought to the wrong courtroom to be tried on the wrong case.

The court granted a pre-verdict Rule 29 motion stating, repeatedly and in various ways, that
the evidence was insufficient because no witness identified the defendants in the court-room.? As
to the defendants’ photographs and authenticating testimony, the court made the astounding
statement that “[t]he only evidence in the record even indirectly relating to defendants are photos
of eight individuals taken on the Shoup, and, according to the testimony of Officer Hoke, consists
of individual photographs of the individuals who were removed from the white boat.” (emphasis
added). The court then discounted these photos because they were not “particularly clear.” The
court also denied the Government’s motion to re-open its case-in-chief.

In fact, the photographs are quite clear." Sois the law. Itis also uniform. Courts have long
held that in-court identification by a witness is not required. See e.g,, United States v. Doherty, 867
F.2d 47, 67 (1* 1989 Cir.); United States v. Morrow, 925 F.2d 779, 781 (4" Cir. 1991); Delegal v.
United States, 329 F.2d 494, 494 (5" Cir. 1964); United States v, Capozzi, 883 F.2d 608, 617 (8
Cir. 1989); United States v. Cooper, 733 F.2d 91, 92 (11" Cir. 1984). “A witness need not physically
point out a defendant so long as the evidence is sufficient to permit the inference that the person on
trial was the person who committed the crime.” United States v, Darrell, 629 F.2d 1089, 1091 (5%
Cir. 1980). Identification can be inferred from all of the facts and circumstances in evidence, United
States v. Weed, 689 F.2d 752, 754 (7™ Cir. 1982), including, as here: when the defendants entered
and signed various stipulations, United States v. Green, 757 F.2d 116 (7* Cir. 1985); when defense
counsel identifies his client at trial, United States v. Alexander, 48 F.3d 1477, 1490 (9" Cir. 1995),
and when no one points out that the wrong person has been brought to trial. Id. at 1490. In this case,
the photographs and the authenticating testimony alone were sufficient evidence of identity for a
rational fact-finder to convict the defendants. In addition, there were the stipulations entered into

it was a “connect the dot” type of argument, but later found that the identity dots were not
connected.

"? In Jamenting that Officer Hoke, who “impressed the court with his honesty and
credibility,” had not made a court-room identification, the court did not fault the officer. To the
contrary, the court noted that Officer Hoke was “rushed” by “circumstances beyond his control”;
there were “limited resources,” “they cover a big ocean,” and “‘the weather, the elements, were
certainly part of it as well”; in addition he had a “limited amount of sleep,” was “multi-tasking,
running back and forth taking care of contraband, making sure that these eight individuals had
proper clothing, were cleaned up, had their medical exams, were fed, received cots,” and had to

.complete his paperwork before all of the defendants, contraband and exhibits were transferred to
another ship. Exhbit D.

" The photographs will be made available.
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and signed by each of the defendants, defense counsel’s identification of the defendants and the
absence of any contrary identity evidence. _

The harm is also clear. Eight men smuggling over two tons of cocaine were released.
Though obvious, it merits saying that the public has a strong interest in successfully prosecuting
those responsible for bringing to our communities tons of cocaine and the myriad of crimes that
accompany cocaine trafficking and use. Also obvious, but worth saying, is that those entrusted with
an illegal and valuable cargo worth over $17 million wholesale in Mexico, have a significant
role/contacts with a drug cartel. Undaunted by the magnitude of this offense, the court made an
irrevocable determination that we believe is both legally and factually erroneous. The consequences
of this error could have been corrected had the ruling been deferred.

B. Two Bank Robberies

Similarly, in United States v. Cooley, a case from Massachusetts, the court exonerated a
defendant charged with two bank robberies whose fingerprints were on the two separate demand
notes. See Exhibit E. In addition to the fingerprints, the evidence included two video-tapes of the
bank robber, carrying a demand note, and matching the same physical description of the defendant.
The two bank tellers also gave a description of the defendant. The court precluded them from
identifying the defendant in the court room.™

In granting an acquittal, the judge relied on a Fourth Circuit case, United States v. Corso, 439
F.2d 956 (4® Cir. 1971), where the only evidence linking the defendant to the robbery was his
fingerprint on a matchbox that had been folded up and used to prevent the automatic door from
catching properly, stating “[t]he probative value of an accused’s fingerprints upon a readily movable
object is highly questionable, unless it can be shown that the prints could have been impressed only
during the commission of the crime.” Corso, 439 F.2d at 957. Here, unlike Corso, the prints could
have been impressed only during the commission of the crime, The fingerprints were on two
different demand notes presented to two tellers in two different fobberies. The court not only failed
to consider how unlikely it was that the defendant’s prints would be found on both notes if he had
merely touched the paper at some unrelated to the robberies, it also failed to consider the other
identity evidence presented — such as the videotape of the robberies, which confirmed the robber’s
possession of the demand notes, and allowed the jury to compare the person in the videotape to the
defendant, as well as to compare the similarity of the tellers® descriptions of the robber to the
defendant.

The evidence in this case was not simply a fingerprint that could have been placed at any
time. Yet the judge’s misinterpretation of the law, and his refusal to consider all of the evidence in
the light most favorable to the government could not be challenged through the appellate process,
because the judge’s ruling was made pre-verdict. As a result, a bank robber was released back into
the community, posing a risk of further harm.

"4 The court found that too much time had passed since the robbery
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3. Cases Against Law Enforcement Officials and Lawvers

Criminal prosecutions against public officials, law enforcement officers and lawyers are
especially challenging for well-known reasons. These people are leaders in the community. They
have political and institutional connections. They are often powerful. They are often wealthy.
Courts sometimes treat these defendants with greater respect and deference. Witnesses are often
reluctant to testify. There may be serious personal and financial repercussions for those witnesses
courageous enough to do so. These cases have an additional burden, particularly in civil rights cases.
The witnesses are often criminals, who may make poor witnesses. The following three cases
illustrate the difficulty in getting the case to the jury, much less obtaining a conviction. Each of these
defendants — prison supervisors, and lawyers — were acquitted by the court and returned to the
community without punishment, and without the community having any say. In one case, a juror
voiced criticism. See Exhibit H.

A. Civil Rights Beating

In United States v. Collins, a recent civil rights case, out of the Western District of North
Carolina, the court acquitted two supervisory correctional officers who beat and kicked an inmate
in the head and torso. See Exhibit F. The inmate, Paul Midgett, got into a verbal altercation with
another corrections officer and refused an order to return to his cell. A female officer came to assist
and they quickly subdued Midgett, who stands 5'5" and weighs 110 pounds. After Midgett was
subdued and on the ground, two supervisory officers, each standing over six feet tall and weighing
over 200 pounds, punched and kicked Midgett multiple times in the head and torso, causing serious
bruising and a broken rib. There was blood on the floor and wall. Afterward the supervisory
officers made comments including, “We whipped the wheels off of him.” The two corrections
officers and another inmate witnessed the beating and testified to it.'”® The prison doctor, who
examined Midgett, testified that he had never seen an inmate in that condition after an incident with
guards. A photograph of the defendant’s badly bruised face and chest was also admitted. '

In granting a pre-verdict acquittal, the court made several errors. First, the court
misunderstood civil rights law stating, “I believe that I am compelled at this time to determine that
the evidence fails to establish any motive to punish by ordeal rather than by trial,” an incorrect legal
standard which defense counsel had argued. The law is clear that the Government is required to
prove only that the defendants purposely engaged in conduct that constituted excessive force
amounting to punishment. Bell v. Wolfish, 441 U.S. 520, 535-39 (1979). There is no requirement
that the government prove that the defendants intended to punish the victim; only, that the lack of

** During the trial, the court took an unusual tone with one of the testifying officers. The
court told her to listen and answer the question before he became “real irritated,” that he would
strike her testimony if she didn’t raise her voice, and that he would “incarcerat[e]” her if she
spoke to anyone about her testimony.

'¢ This photograph will be made available.
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legitimate justification for the defendants’ actions rendered them “malicious and sadistic for the
purpose of causing harm.” Hudson v. McMillian, 503 U.S. 1, 5 (1992). Second, the court
incorrectly imposed a requirement that the victim testify, stating “the failure to call Mr. Midgett,
indeed, creates a fatal vacuum . . . . Third, the court inserted its view of the evidence and of the
witnesses’ credibility by stating, “the relatively minor injuries he sustained are completely
inconsistent with government testimony.”

The court’s ruling dealt a considerable blow to the Department’s efforts to enforce the civil
rights laws in Mecklenburg County jail in western North Carolina. After the acquittal, the Sheriff
of Mecklenburg declared victory by telling the press that the case was frivolous and a “witch hunt.”
The community could take that view, or it could take the view that the criminal justice system is
unable to hold law enforcement officers accountable, Either serves to undermine the public’s trust
and confidence in the criminal justice system. While the defendants were released, the two
subordinate officers who testified against them were suspended and will most likely be fired.

B. Money Laundering by Attorneys

In United States v. Foster, a case from Massachusetts, the Government presented evidence
of a lawyer who laundered hundreds of thousands of dollars of his client’s drug money. See Exhibit
G. The evidence showed that the lawyer received bags of cash containing hundreds of thousands of
dollars, that there were fourteen payments in two years, that the money was from clients who sold .
ecstasy, that the lawyer ran at least $370,000 in cash through his client trust account, and that the
lawyer used the money to invest in a nightclub with his clients, while other money was used to buy
boats and cars. The evidence included a wiretap and the testimony of multiple coconspirators
testifying to events showing defendant’s knowledge of the drug money. For example, after spotting
law enforcement surveillance, one dealer picked up the lawyer, told him about it, and together they
removed ecstasy pills and money from the dealer’s apartment, with the lawyer saying he was happy
to do it.

The court granted a pre-verdict acquittal because it viewed the evidence in the light most
favorable to the defendant — instead of the Government. In finding insufficient evidence that
defendant knew the cash was drug money, the court noted it is “not a crime” to deposit $370,000 in
cash. The courtrepeatedly commented on the defendant’s lack of “subtérfuge,” stating: “the fact that
he is so out front, isn’t that consistent also with the fact that he didn’t know?” (emphasis added.)
The court also applied an incorrect legal standard for proving knowledge statmg “It has to be either
hewastold ... ‘T'm a drug dealer and this is where I got the money.” Or he acts in a way that shows
his state of mind as being someone who is aware of the fact that he is dealing with criminals and he
acts that way.” Unlike the court, the jury may have found the lawyer’s blatancy demonstrated his
guilt, rather than his innocence. The jury may have chosen to believe the testimony of multiple
witnesses and may have concluded that a lawyer accepting bags containing hundreds of thousands
of dollars of cash from drug clients, and entering into business partnerships with thera, knows that
it is drug money. Instead of reviewing the evidence in the light most favorable to the Government,
the court focused on one possible, and unlikely, interpretation of the evidence. By precluding the
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jury from considering the facts, the court created a “blatancy” defense that does not exist and applied

it to this case as a matter of law. Following the acquittal, one juror said that she found the evidence
of knowledge very persuasive and expressed frustration by asking, “What is the point of the jury
being there?”

The disconcerting problem with Rule 29 is less that judges er; it is the inability to seek
further review of what we believe to be erroneous legal decisions through the appellate process. At
times, it appears that courts may intentionally rule pre-verdict in order to shield rulings from appeal.

For example, in United States v. Levine, a money laundering/lawyer case from New Jersey,
the government presented evidence that a lawyer and another defendant laundered $400,000 through
a shell corporation in the Cayman Islands and Various other accounts. See Exhibit H. Ultimately
the money, proceeds from a fraud scheme, returned to the defendants. Despite ample evidence of
these transfers, which were not contested, the court repeatedly expressed the view that there could
be no money laundering, because the funds, after circuitous routing, were returned to the original
source: the defendants. In granting the pre-verdict acquittal, the court said:

There is not sufficient proof to show any of the elements of money laundering. This
circuitous route of the money going around the circle and ultimately going back home
to roost to him — while it makes no sense, this does not constitute money laundering,
so far as this Court is concerned, and I'll dismiss all the money laundering counts.

In fact, the money laundering statute requires proof only that the defendant moved the
proceeds of a crime in and out of the United States with the intent to conceal or disguise the nature,
location, source, ownership or control of the proceeds. This fundamental misunderstanding of the
elements of the offense was, unreviewable, as the court was aware. The next court day, when the
AUSA asked the court to reconsider its order, the court responded:

It is done. Finished. Judgment of acquittal. It is gone. "I know what I'm doing. I
recognized what I was doing. I recognized what I was doing. . .. Jeopardy has
attached. Once I enter judgment of acquittal at the end of the government’s case or

 the end of the whole case, that is the end of the jeopardy that the person is put in.
You can’t reargue that. You can’tappeal. You can’t do anything with it. I'm aware
of that. (Emphasis added.)

The court further opined that it could not reconsider a Rule 29 motion and asked the AUSA if there
was any case authority allowing reconsideration."” When the AUSA noted that there is and began
to summarize it, the court said “I’m not going to reconsider it.””

"7 This issue is currently pending before the United States Supreme Court in Smith v,
Massachusetts, No. 03-8661 (Whether the double jeopardy clause’s prohibition against
successive prosecutions is violated when the judge rules that the defendant is not guilty because
the government’s evidence is insufficient, but later reverses that finding).
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In this case, the court ruled pre-verdict knowing that the acquittal permanently relieved
defendants of criminal liability and returned a lawyer to practice. In the process, the court declared
a certain form of money laundering legal, and shielded (apparently intentionally) that decision from
appellate review and, likely, reversal.

These few cases are illustrative. Many other examples have been and could be provided if
time and space allowed. Despite the 1994 amendment encouraging reservation of the decision,
district judges do not follow the best practice, thus, precluding appellate review of erroneous
decisions. Allowing these decisions, which dispose of entire cases, counts or defendants, to escape
the appellate review which protects against error in all other like rulings, is anomalous, it shields
error, it invites abuse, it releases dangerous individuals, it prevents the jury and the justice system
from performing their most basic function — ‘adjudicating guilt correctly, and it undermines the
public’s confidence in the criminal justice system.

IV. Proposals To Amend Rule 29

The Department’s objective before the Standing Committee is less to discuss the specifics
of a particular proposal and more to ensure that this important issue is thoroughly and completely
addressed through the Rules Enabling Act process. Nevertheless, the following briefly discusses the
Department’s original proposal and another proposal which was discussed before the Advisory
Committee.

A. The Department’s Qriginal Proposal

The Department’s original proposal is straightforward and is not intended to alter the basic
purpose of the Rule. See Exhibit . Tt would require the district court to reserve decision on whether
to grant a judgment of acquittal until after the jury returns a verdict. The amended Rule would thus
preclude the entry of a judgment of acquittal before the jury returns a verdict, or if the jury is
discharged without having returned a verdict. It would preserve the government's appellate rights
and ensure that erroneous rulings will be corrected by the Courts of Appeals. Meritless or erroneous
dismissals can be reversed and verdicts of guilt reinstated without offending the Double Jeopardy
Clause. See United States v. Scott, 437 U.S. 82 (1978).

The proposed amendment would simply complete the work of the 1994 amendment and
make the best practice the standard practice. The proposed amendment would bring substantial
benefits. It “reconcile[s] the public interest in the Government's right to appeal from an erroneous
conclusion of law with the defendant's interest in avoiding a second prosecution,” as the Supreme
Court suggested. See Fed. R. Crim. P. 29 Advisory Committee Note (1994) (quoting Scott, 437 U.S.
at 100 n.13). By requiring reservation until after the jury verdict of guilty, the Government's right
to appeal is preserved. The resulting appellate review protects the public’s interests in correcting
erroneous rulings, convicting defendants against whom sufficient evidence has been prasented, and
confining dangerous defendants who would otherwise be erroneously freed to prey again on the
public.
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At the same time, the proposed amendment safeguards the defendant’s cbnstitutionally—
protected interest in avoiding a second trial, by allowing reinstatement of a guilty verdict following _
reversal of a post-verdict Rule 29 acquittal on appeal. See Carlisle v, United States, 517 U.S. 416,
445 (1996) (Stevens joined by Kennedy, JJ., dissenting) (“The defendant’s interests are obviously
fully protected by an acquittal, while the Government’s right to appeal is protected because the Jury
has already returned its verdict of guilty.”).

Our proposal, like the 1994 amendment, further protects defendants’ rights by requiring that
the reserved decision on a motion at the close of the Government’s case be made “on the basis of the
evidence at the time the ruling was reserved.” Fed. R. Crim. P. 29(b). Thus, a defendant still can
require that the Government set forth sufficient evidence in its case in chief by making his Rule 29
motion at the close of the Government’s case. That defendant will receive precisely the same ruling
he would have received had the decision not been reserved.

The proposal would preserve the power of the district court to enter a judgment of acquittal
on the defendant’s motion, but simply shift the timing. We would also preserve the court's power
to grant a judgment of acquittal sua sponte, again merely moving the timing of such a motion from
before submission of the case to the jury to within seven days after the verdict. The proposed
amendment thus preserves the longstanding ability of district courts to dismiss criminal counts as
insufficiently supported by the evidence, but simply requires that decision, like virtually all others,
be subject to judicial review. The amendment also permits the appellate courts to provide the same
checks and balances against judicial error they do in virtually every other context. See Unlimited
Power, at 452-56 (detailing the virtues of ensuring appellate review of Rule 29 decisions).

The proposed amendment achieves other goals as well. The amendment removes the
pressure on the district court for a quick decision on a dispositive issue. As the 1994 Advisory
Committee noted, reservation allows the district judge to rule after the verdict, rather than in the
midst of trial while the jury, counsel and witnesses are waiting, and thus “remove[s] the dilemma
in those close cases in which the court would feel pressured into imaking an immediate, and possibly
erroneous, decision.” Id.'®

Further, the proposed amendment, when considered in the context of the entire prosecution,
will result in less wasted time and effort. When an erroneous judgment of acquittal is granted, all
of the time and effort invested by the prosecutors, by the judge, and by the jury — in investigation,
grand jury presentations, pre-trial motion practice, trial preparation, Jjury selection, and the bulk of
the trial — are totally and irretrievably wasted. By contrast, in most cases, reserving the ruling until
after the verdict involves relatively little delay. Where the motion is made at the close of the
evidence, all that remains of trial is closing arguments, jury instructions, and deliberations. If the
motion is made at the close of the Government’s case, the only additional portion of trial remaining

** The proposed amendment thus “afford[s] a trial judge the maximum opportunity to
consider with care a pending acquittal motion,” which has been termed the purpose of Rule 29's
“differentiations in timing,” see Martin Linen, 430 U.S. at 574.
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is the defense case, if any, and any rebuttal case. In most cases, these portions of the trial are brief,
The AOC reports that, in 2003, 50% of criminal trials were 1 day; 79% were 3 days or less; and 96% _
were 9 days or less. See Exhibit A, Table C-8.

In almost all cases, particularly more substantial prosecutions, these portions of the trial are
relatively short compared to the length of the completed portions of the trial, and are dwarfed by the
length of the prosecution as a whole. The AOC reports that, in 2003, the median time interval from
filing to jury trial was 12.3 months. See Exhibit A, Table D-10. Thus, the relatively short time
“saved” by granting a motion for judgment of acquittal pre-verdict is outweighed by the time and
effort lost when a judgment of acquittal is erroneously granted, thus wrongly discarding the already
completed portions of the trial and prosecution, and the time and effort already invested by the j udge,
jury, and prosecution. Overall, the proposed amendment saves time and effort.

Finally, the proposed amendment respects the role of the jurors. Reserving a Rule 29 motion
allows the jury to complete the task which is its raison detre, and for which the jurors were called
to serve.

In sum, the proposed amendment requires judges to do what the 1994 amendment encourages
them to do — reserve decision until after a guilty verdict. In so doing, the proposed amendment ¢))
conforms Rule 29 to § 3731, securing the Government's full scope of its right to appeal under that
statute and the Constitution, (2) provides district judges with additional time to consider and
correctly rule on Rule 29 motions, (3) ensures that erroneous grants of judgments of acquittal can
be corrected, (4) protects the public from dangerous defendants who would otherwise be erroneously
freed, and (5) prevents the waste of the judicial, juror and prosecutorial time and effort already
invested in the prosecution and trial. At the same time, the proposed amendment preserves the
defendant’s ability to obtain a judgment of acquittal; the defendant's ability to move fora Jjudgment
of acquittal at the close of the government's case in chief, and to require that the evidence be
sufficient at that point; and the district court's ability on its own motion to move for a judgment of
acquittal. The proposed amendment will thus be, we believe, a-marked improvement to Rule 29.

Some members of the Advisory Committee expressed general support for the Department’s
proposal but were concerned that in multi-defendant and/or multi-count cases, a procedure should
be authorized to streamline the case in order to eliminate weak counts. One means of addressing this
concern is by encouraging judicial suasion and voluntary dismissal in the Rule or the Committee
Note. Moreover, dismissing some but not all of the defendants or counts is often favorable to all
parties, including the Government, because it simplifies the case for the jury while terminating only
portions of the case that are unnecessary for the Government. We are open to further consideration
of this issue and how it might be addressed.

B. QOther Proposals

Other mechanisms have been suggested to accomplish the same goals. One proposal,
suggested by Judge Levi, would require a defendant to waive any double jeopardy claims before a
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Rule 29 motion could be granted prior to verdict. ~ See Exhibit J. This proposal, which the
Department views very favorably, was first discussed at the Advisory Committee meeting in May
2004. As the Department noted then, this proposal addresses both the Department’s interest in an
appellate right and the court’s interest in retaining discretion to dispose of weak counts, particularly
in the case of multiple defendants and/or counts and retrials after hung juries. While this proposal
presents the issue of whether double jeopardy can be waived and, if so, what procedures the rule
should require, preliminary research indicates that a waiver requirement might be constitutionally
imposed before a trial court were permitted to grant a pre-verdict Rule 29 dismissal. While the
waiver proposal does not necessarily achieve all of the efficiencies of the Department’s original
proposal (it would require a second trial following a successful appeal), we favor it and think it
merits further consideration by the Advisory Committee.

In short, the Department is open to any proposal which will accomplish the poEcy objectives
discussed here. Publishing for public comment one or more proposed amendments will continue the
dialogue necessary to amend Rule 29 and to fulfill the promise of the Rules Enabling Act process.

V. Conclusion

- The Department of Justice has considered this issue at great length and does not lightly urge
substantive amendments to the Criminal Rules. Nonetheless we believe that Rule 29 as currently
constituted represents an anomaly within the Rules and indeed within the judicial system.
Throughout the legal system, nearly every ruling made by the judge or decisionmaker can at some
point be substantively appealed. For the Rules to permit a single judge to enter an unreviewable
acquittal ending a federal prosecution in a criminal case, perhaps the most fundamental and grave
proceeding in any system of laws, “runs directly counter to the principles of faimess and uniformity
inherent in the process of appellate review.” Unlimited Power, at 434, 452, 463 (urging that “a
revision of Rule 29 that eliminates the power of trial judges to order pre—verdlct judgments of
acquittal would best serve the interests of justice and faimess’ ’)

To an extent rarely equaled in our history, citizens look to the federal criminal justice system
to play a leading role in ensuring the national security, policing financial markets and corporate
suites, and ensuring the consistent enforcement of a host of important laws. The societal costs
suffered when even a small number of meritorious criminal cases are irretrievably and erroneously
abrogated far outweigh the burdens placed on the court, the parties and the jurors to await the
deliberation of the defendant’s peers. The Rules should ensure a just result for crime victims and
for the public as well as for the criminal defendant. The proposed amendment to Rule 29 would help
“provide for the just determination of every criminal proceeding,” the very purpose of the Rules of
Criminal Procedure. Fed. R. Crim. P. 2. It also allows the Department of Justice to do a better job
vindicating the interests of both the United States and the victims of crime. We thank the Committee
for seriously considering our views. We urge the Committee to recognize that there is a problem and
to take appropriate steps so that an approprlate solution can be found through the procedures of the
Rules Enabling Act.
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Sara Sun Beale, consultant
RE: Status of Proposed Amendment to Rule 41 re Tracking-Device Warrants
DATE: March 15, 2005

In June 2003 the Committee presented to the Standing Committee its recommendation that
an amendment to Rule 41 authorizing the issuance of warrants for tracking devices be published for
public comment. The history of this amendment is described briefly in Professor Schlueter’s memo
of October 5, 2004.

The Standing Committee originally voted to approve and forward the amendment. However,
after the Standing Committee meeting the Deputy Attorney General (who had abstained from the
vote) asked the Committee to defer forwarding the proposal to the Judicial Conference in order to
permit the Department of Justice to consider and present its concerns to the Standing Committee.

Professor Schlueter’s October 5, 2004 memo to the Commiittee and the text of the proposed
amendment and committee note are attached.

No further report from the Department of Justice has been received, but Ms. Rhodes has
indicated that the Department will provide further information that will be included in the agenda

book, or, if necessary, provided as a supplement.

This item is on the agenda for the April meeting in Charleston.



MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter

RE: Status of Proposed Amendment to Rule 41 re Tracking-Device
Warrants

DATE: October 5, 2004

In June 2003, the Committee presented a proposed amendment to Rule 41
that would, inter alia, address the topic of tracking-devices warrants. That
proposal had been generated during the restyling project several years ago and was
driven in large part by magistrate judges who believed it would be very helpful to
have some guidance on tracking-device warrants. The proposal also included
language regarding delayed notice of entry. Following the comment period in the
Spring 2003, the Committee had made several changes to the rule and committee
note to address several concerns raised by the Department of Justice.

At the Standing Committee meeting that Committee initially voted to
approve and forward the amendment. After the meeting, however, the Deputy
Attorney General (who had abstained on the vote) asked the Committee to defer
forwarding the proposal to the Judicial Conference, in order to permit the
Department to consider and present its concerns to the Standing Committee.
Because there was a belief that the Department had proposed the tracking-device
amendments, the proposed amendment was deferred.

The Committee was apprised of these developments at the Fall 2003
meeting in Oregon. But to date, there has been no further report from the
Department of Justice on the proposed amendment.

I have briefly reviewed my notes on the history of the proposed
amendment. Apparently, the idea was generated in a 1998 memo from Roger
Pauley, Department of Justice, to Magistrate Tommy Miller (member of the
committee), asking whether there was any interest among the magistrate judges for
such a rule. In 1999, the chair, Judge Davis, appointed a Rule 41 Subcommittee,
chaired by Judge Miller, that developed the amendment in 2000. The Department
was also pursuing an amendment to Rule 41, which would permit “covert”
searches. Initially, the magistrate judges were more interested in addressing the
topic of sneak and peak warrants and were less interested in the tracking-device
warrants. The amendments to Rule 41 were delayed and not included in the
substantive amendments during the restyling project.



[ am also including a copy of the portion of the Minutes of the April 2002
meeting where the tracking-device warrant language was discussed and approved
unanimously by the Committee for forwarding with a request for publication.

Although it could be argued that the tracking-device amendment was the
Department of Justice’s proposal, it would be more correct to say that the
Department initially raised the question of whether there was any interest in the
subject. There clearly was. The minutes, memos, and public comments on the
proposed amendment reflect the desire for an amendment on tracking-device
warrants.

From a technical standpoint, the amendment is still pending before the
Standing Committee. Nonetheless this item is on the agenda for the October 2004
meeting, with the thought that the Department may be able to provide a status
report on the amendment.

I have attached the Rule 41 amendment as it was presented to the Standing
Committee in 2003.
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Rule 41. Search and Seizure

(a) Scope and Definitions.

k ok ok ok ok

(2)  Definitions. The following definitions apply under this rule:

* ok ok k ok

(D) "Domestic terrorism” and "international terrorism" have the

meanings set outin 18 U.S.C. § 2331.

(E) "Tracking device" has the meaning set out in 18 U.S.C. §

3117(b).
(b) Authority to Issue a Warrant. At the request of a federal law

enforcement officer or an attorney for the government:

1) a magistrate judge with authority in the district—or if none is
reasonably available, a judge of a state court of record in the
district—has authority to issue a warrant to search for and seize a
person or property located within the district;

2) a magistrate judge with authority in the district has authority to
issue a warrant for a person or property outside the district if the

person or property is located within the district when the warrant is
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(d)

&)

(4)

issued but might move or be moved outside the district before the
warrant is executed; and

a magistrate judge—in an investigation of domestic terrorism or
international terrorism {as-defined—in18H-S-C—§ 233 havine
with authority in any district in which activities related to the

terrorism may have occurred, smay has authority to issue a warrant

for a person or property within or outside that district:; and

a magistrate judge with authority in the district has authority to

issue a warrant to install within the district a tracking device; the

warrant may authorize use of the device to track the movement of a

person or property located within the district, outside the district,

or both.

) %k %k ok %

Obtaining a Warrant.

(1)

Probable-Cause In General. After receiving an affidavit or other

information, a magistrate judge-—or if authorized by Rule 41(b),

er a judge of a state court of record—must issue the warrant if
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there is probable cause to search for and seize a person or property

or to install and use a tracking device underRule-41(e).

% %k %k %k 3k

(e) Issuing the Warrant.

(1)

@

In General. The magistrate judge or a judge of a state court of
record must issue the warrant to an officer authorized to execute it.
Contents of the Warrant.

(A) Warrant to Search for and Seize a Person or Property.

Except for a tracking-device warrant, F-the warrant must

identify the person or property to be searched, identify any

person or property to be seized, and designate the

magistrate judge to whom it must be returned. The warrant

must command the officer to:

(A)(1) execute the warrant within a specified time no
longer than 10 days;

B)(i1) execute the warrant during the daytime, unless the

judge for good cause expressly authorizes execution
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(B)

at another time; and
¢S)(iii) return the warrant to the magistrate judge
destgnated in the warrant.

Warrant for a Tracking Device. A tracking-device warrant

must identify the person or property to be tracked,

designate the magistrate judge to whom it must be returned,

and specify a reasonable length of time that the device may

be used. The time must not exceed 45 days from the date

the warrant was issued. The court may, for good cause,

grant one or more extensions for a reasonable period not to

exceed 45 days each. The warrant must command the

officer to:

(1) complete any installation authorized by the warrant

within a specified time no longer than 10 calendar

days;

(1) perform any installation authorized by the warrant

during the daytime, unless the judge for good cause
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expressly authorizes installation at another time;

and

(1i1)  return the warrant to the magistrate judge

designated in the warrant.

3) Warrant by Telephonic or Other Means.

% k %k 3k 3k

D Executing and Returning the Warrant.

(1) Warrant to Search for and Seize a Person or Property.

ED(A) Noting the Time. The officer executing the warrant must
enter on #s-faee the exact date and time it is was executed.

)B) Inventory. An officer present during the execution of the
warrant must prepare and verify an inventory of any
property seized. The officer must do so in the presence of
another officer and the person from whom, or from whose
premises, the property was taken. If either one is not

present, the officer must prepare and verify the inventory in
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86 the presence of at least one other credible person.
87 3)C) Receipt. The officer executing the warrant must:+AJ) give a
88 copy of the warrant and a receipt for the property taken to
89 the person from whom, or from whose premises, the
90 property was taken; or (B leave a copy of the warrant and
91 receipt at the place where the officer took the property.
92 {4)(D) Return. The officer executing the warrant must promptly
93 return it—together with the copy of the inventory —to the
94 magistrate judge designated on the warrant. The judge
95 must, on request, give a copy of the inventory to the person
96 from whom, or from whose premises, the property was
97 taken and to the applicant for the warrant.
98 (2) Warrant for a Tracking Device.
99 (A) _ Noting the Time. The officer executing a tracking-device

100 warrant must enter on it the date and time the device was
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installed and the period during which it was used.

(B) _Return. Within 10 calendar days after the use of the
tracking device has ended, the officer executing the warrant
must return it to the magistrate judge designated in the
warrant.

(C)  Service. Within 10 calendar days after the use of the

tracking device has ended, the officer executing a tracking

must serve a copy of the warrant on the person who was

tracked or whose property was tracked. Service may be

accomplished by delivering a copy to the person who, or

whose property, was tracked: or by leaving a copy at the

person’s residence or usual place of abode with an

individual of suitable age and discretion who resides at that

location and by mailing a copy to the person’s last known

address. Upon request of the government, the magistrate
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judge may delay notice as provided in 41(£)(3).

(3) Delayed Notice. Upon request of the government, a magistrate

judge—or if authorized by Rule 41(b), a judge of a state court of

record—may delay any notice required by this rule if the delay is

authorized by statute.

* %k %k %k %

COMMITTEE NOTE

The amendments to Rule 41 address two issues: first, procedures for issuing
tracking device warrants and second, a provision for delaying any notice required by the
rule.

Amended Rule 41(a)(2) includes two new definitional provisions. The first, in
Rule 41(a)(2)(D), addresses the definitions of “domestic terrorism” and “international
terrorism,” terms used in Rule 41(b)(2). The second, in Rule 41(a)(2)(E), addresses the
definition of “tracking device.”

Amended Rule 41(b)(4) is a new provision, designed to address the use of
tracking devices. Such searches are recognized both by statute, see 18 U.S.C. § 3117(b)
and by caselaw, see, e.g., United States v. Karo, 468 U.S. 705 (1984); United States v.
Knotts, 460 U.S. 276 (1983). Warrants may be required to monitor tracking devices
when they are used to monitor persons or property in areas where there is a reasonable
expectation of privacy. See, e.g., United States v. Karo, supra (although no probable
cause was required to install beeper, officers’ monitoring of its location in defendant’s
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home raised Fourth Amendment concerns). Nonetheless, there is no procedural guidance
in current Rule 41 for those judicial officers who are asked to issue tracking device
warrants. As with traditional search warrants for persons or property, tracking device
warrants may implicate law enforcement interests in multiple districts.

The amendment provides that a magistrate judge may issue a warrant, if he or she
has the authority to do so in the district, to install and use a tracking device, as that term
is defined in 18 U.S.C. § 3117(b). The magistrate judge’s authority under this rule
includes the authority to permit entry into a area where there is a reasonable expectation
of privacy, installation of the tracking device, and maintenance and removal of the
device. The Committee did not intend by this amendment to expand or contract the
definition of what might constitute a tracking device. The amendment is based on the
understanding that the device will assist officers only in tracking the movements of a
person or property. The warrant may authorize officers to track the person or property
within the district of issuance, or outside the district.

Because the authorized tracking may involve more than one district or state, the
Committee believes that only federal judicial officers should be authorized to issue this
type of warrant. Even where officers have no reason to believe initially that a person or
property will move outside the district of issuance, issuing a warrant to authorize tracking
both inside and outside the district avoids the necessity of obtaining multiple warrants if
the property or person later crosses district or state lines.

The amendment reflects the view that if the officers intend to install or use the
device in a constitutionally protected area, they must obtain judicial approval to do so. If,
on the other hand, the officers intend to install and use the device without implicating any
Fourth Amendment rights, there is no need to obtain the warrant. See, e. g. United States
v. Knotts, supra, where the officers’ actions in installing and following tracking device
did not amount to a search under the Fourth Amendment.
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Amended Rule 41(d) includes new language on tracking devices. The tracking
device statute, 18 U.S.C. § 3117, does not specify the standard an applicant must meet to
install a tracking device. The Supreme Court has acknowledged that the standard for
installation of a tracking device is unresolved, but has reserved ruling on the issue until it
is squarely presented by the facts of a case. See United States v. Karo, 468 U.S. 705, 718
n. 5 (1984). The amendment to Rule 41 does not resolve this issue or hold that such
warrants may issue only on a showing of probable cause. Instead, it simply provides that
if probable cause is shown, the magistrate must issue the warrant. And the warrant is
only needed if the device is installed (for example in the trunk of the defendant’s car) or
monitored (for example, while the car is in the defendant’s garage) in an area in which
the person being monitored has a reasonable expectation of privacy.

Amended Rule 41(e)(2)(B) is a new provision intended to address the contents of
tracking device warrants. To avoid open-ended monitoring of tracking devices, the
revised rule requires the magistrate judge to specify in the warrant the length of time for
using the device. Although the initial time stated in the warrant may not exceed 45 days,
extensions of time may be granted for good cause. The rule further specifies that any
installation of a tracking device authorized by the warrant must be made within ten
calendar days and, unless otherwise provided, that any installation occur during daylight
hours.

Current Rule 41(f) has been completely revised to accommodate new provisions
dealing with tracking device warrants. First, current Rule 41(f)(1) has been revised to
address execution and delivery of warrants to search for and seize a person or property;
no substantive change has been made to that provision. New Rule 41(f)(2) addresses
execution and delivery of tracking device warrants. That provision generally tracks the
structure of revised Rule 41(f)(1), with appropriate adjustments for the particular
requirements of tracking device warrants. Under Rule 41(f)(2)(A) the officer must note
on the warrant the time the device was installed and the period during which the device
was used. And under new Rule 41(f)(2)(B), the officer must return the tracking device
warrant to the magistrate designated in the warrant, within 10 calendar days after use o