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ATTENDANCE

The mid-year meeting of the Judicial Conference Committee on Rules of Practice
and Procedure was held in San Francisco, California, on Monday and Tuesday, June 11
and 12, 2007. All the members were present:

Judge David F. Levi, Chair
David J. Beck, Esquire

Douglas R. Cox, Esquire

Judge Sidney A. Fitzwater
Chief Justice Ronald M. George
Judge Harris L Hartz

John G. Kester, Esquire

Judge Mark R. Kravitz

William J. Maledon, Esquire
Deputy Attorney General Paul J. McNulty
Professor Daniel J. Meltzer
Judge James A. Teilborg

Judge Thomas W. Thrash, Jr.
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The Department of Justice was also represented at the meeting by Ronald J.
Tenpas, Associate Deputy Attorney General, and Alice S. Fisher, Assistant Attorney
General for the Criminal Division.

Providing support to the committee were:

Professor Daniel R. Coquillette The committee’s reporter

Peter G. McCabe The committee’s secretary

John K. Rabiej Chief, Rules Committee Support Office
James N. Ishida Administrative Office senior attorney
Jeffrey N. Barr Administrative Office senior attorney

Joe Cecil Research Division, Federal Judicial Center
Matthew Hall Judge Levi’s rules law clerk

Professor Geoffrey C. Hazard, Jr.  Committee consultant

Professor R. Joseph Kimble Committee consultant

Representing the advisory committees were:

Advisory Committee on Appellate Rules —
Judge Carl E. Stewart, Chair
Professor Catherine T. Struve, Reporter
Advisory Committee on Bankruptcy Rules —
Judge Thomas S. Zilly, Chair
Professor Jeffrey W. Morris, Reporter
Advisory Committee on Civil Rules —
Judge Lee H. Rosenthal, Chair
Professor Edward H. Cooper, Reporter
Advisory Committee on Criminal Rules —
Judge Susan C. Bucklew, Chair
Professor Sara Sun Beale, Reporter
Advisory Committee on Evidence Rules —
Judge Jerry E. Smith, Chair
Professor Daniel J. Capra, Reporter

INTRODUCTORY REMARKS

Judge Levi noted that the agenda materials for the meeting were voluminous,
consisting of five binders and several separate handouts. He suggested that the
committee consider taking further steps to distribute the work more evenly between its
January and June meetings, since the January meetings tend to have a lighter agenda. He
expressed his gratitude to Judge Rosenthal for agreeing, on behalf of the Advisory
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Committee on Civil Rules, to lighten the committee’s agenda by deferring consideration
of a proposed revision of FED. R. C1v. P. 56 (summary judgment) in order to pursue
further dialog with the bar on the proposed rule.

Judge Levi reported with great sadness the death of Mark Kasanin, a distinguished
San Francisco attorney and member of the Advisory Committee on Civil Rules from 1993
to 2002. He pointed to Mr. Kasanin’s unrivaled expertise in admiralty law, his great
insight and judgment, and his broad connections with the practicing bar. Judge Levi
noted that Mr. Kasanin had brought to the committee’s attention the difficult practical
issues faced by the bar with regard to discovery of information stored in electronic form.
Indeed, he had been instrumental in getting the advisory committee to initiate the project
that eventually produced the package of “electronic discovery” amendments to the civil
rules that took effect on December 1, 2006. Judge Levi said that Mark’s wife, Anne, had
come to all the committee meetings and was well loved by all. He asked the committee
to send its condolences to her.

Judge Levi reported that the Chief Justice had named Judge Rosenthal to replace
him as chair of the Standing Committee. He said that she would be an absolutely superb
chair. He also reported that the Chief Justice had named: (1) Judge Kravitz to replace
Judge Rosenthal as chair of the Advisory Committee on Civil Rules; (2) Judge Tallman
(9" Circuit) to replace Judge Bucklew as chair of the Advisory Committee on Criminal
Rules; (3) Judge Hinkle (N. D. Fla.) to replace Judge Smith as chair of the Advisory
Committee on Evidence Rules; and (4) Judge Swain (S. D. N.Y.) to replace Judge Zilly as
chair of the Advisory Committee on Bankruptcy Rules.

Judge Levi thanked Judge Kravitz for his enormous contributions to the Standing
Committee, and most especially for his work in drafting and coordinating the package of
time-computation rules to be considered by the committee later in the meeting. He
expressed his delight that Judge Kravitz would soon take over as chair of the Advisory
Committee on Civil Rules.

Judge Levi noted that Judge Bucklew had been in the eye of the storm during her
term as chair of the Advisory Committee on Criminal Rules, as the committee considered
several very controversial proposals of public importance that generated sharply divided
views. He noted that it is extremely difficult to achieve common ground, but Judge
Bucklew had been masterful in achieving it wherever possible.

Judge Levi pointed out that the Advisory Committee on Evidence Rules, under
the leadership of Judge Smith, had worked hard to produce the proposed new FED. R.
EvID. 502 (waiver of attorney-client privilege and work product protection), which should
be of enormous benefit to the American legal system. He thanked Judge Smith for his
exceptional leadership in producing a top-quality product.
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Judge Levi pointed out that Judge Zilly had served as chair of the bankruptcy
advisory committee during a period of extraordinary rules activity in the wake of the
Bankruptcy Abuse Prevention and Consumer Protection Act of 2005. He noted that the
committee had been amazingly productive in implementing the massive legislation in a
very short period. He thanked Judge Zilly for his grace and good humor under pressure.

Judge Levi noted with regret that the terms on the Standing Committee of Judge
Fitzwater and Judge Thrash were about to end and that they would attend their last
meeting in January 2008. He said that they had been sensational committee members.
Judge Fitzwater, he said, was exceptionally bright and a great problem-solver. Among
other things, he noted, Judge Fitzwater had produced the template privacy rule used by
the advisory committees to implement the E-Government Act of 2002.

Judge Thrash, he said, had been a member of the style subcommittee and had been
instrumental in developing the electronic-discovery and class-action civil rules
amendments. In addition, he pointed out, Judge Thrash had played a vital role in shaping
the way that committee notes are written, believing that they should normally be short and
to the point. He also praised Judge Thrash for his great wit and good heart.

Judge Levi also expressed appreciation for the superb support that he and the six
rules committees have enjoyed from the staff of the Administrative Office. He noted that
Judy Krivit had just announced her retirement after 16 years with the rules office, and he

- asked that the minutes reflect the committee’s heartfelt thanks and gratitude for her
dedicated service.

Judge Levi reported briefly on the rules changes approved by the Supreme Court
in April 2007 that would take effect on December 1, 2007. He noted particularly the
milestone achievement of restyling the entire Federal Rules of Civil Procedure. The
restyled civil rules will also take effect on December 1, 2007.

APPROVAL OF THE MINUTES OF THE LAST MEETING
The committee by voice vote voted without objection to approve the minutes
of the last meeting, held on January 11-12, 2007. '
REPORT OF THE ADMINISTRATIVE OFFICE
Mr. Rabiej reported on three legislative matters of interest to the committee. First,

he said, a subcommittee of the Judiciary Committee of the House of Representatives had
just held a hearing on the proposed Bail Bond Fairness Act. The legislation would
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directly amend FED. R. CRIM. P. 46 (release from custody) to limit a judge’s authority to
forfeit a bond for violation of any condition of release other than failure of the defendant
to appear at a court proceeding. He reported that Judge Tommy Miller, a former member
of the Advisory Committee on Criminal Rules, had testified at the hearing to express the
opposition of the Judicial Conference to the legislation. He noted that the Department of
Justice was also opposed to the measure. The bill had been reported out of the House
Judiciary Committee in the last Congress and was expected to be reported out again this
year. But, he said, the prospects for ultimate enactment in this Congress were not
favorable.

Mr. Rabiej reported that a draft response had been prepared to a letter from
Senator Kyl, which expressed concerns about the limited nature of the changes proposed
by the advisory committee to the criminal rules to accommodate the Crime Victims
Rights Act. He said that the draft was still being reviewed, but would be sent shortly.

Finally, Mr. Rabiej reported that the privacy amendments to the rules required by
the E-Government Act of 2002 will take effect on December 1, 2007. He noted that the
amendments essentially codify, with some adjustments, the Judicial Conference’s existing
privacy policy developed originally by its Court Administration and Case Management
Committee.

He said that the Court Administration and Case Management Committee was in
the process of updating the privacy policy and was exploring three issues that might have
a future impact on the federal rules. First, he said, the committee would encourage the
courts not to place certain types of documents in the public case file because they contain
personal information that would have to be redacted. Second, the committee was
examining a number of problems raised by the posting of transcripts on the Internet. He
said that the new policy will likely state that transcripts should not be posted until 90 days
after the conclusion of a court proceeding.

The problem remains, though, as to who will be responsible for redacting personal
information from the transcripts before they are posted. Under the new federal rules,
responsibility falls on the person filing a document, but it is not reasonable to expect the
court reporter to be responsible for redaction. Thus, he said, the Court Administration
and Case Management Committee was considering requiring the parties to redact
personal information and give their edits to the reporter. Finally, Mr. Rabiej said that the
Court Administration and Case Management Committee was concerned about persons
who surf the web in order to obtain embarrassing or sensitive information about
individuals.
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Mr. McCabe reported that the rules office was in the process of posting the rules
committees’ agenda books on the Internet. He noted that the staff was also continuing its
efforts to locate and post historic rules committee documents.

REPORT OF THE FEDERAL JUDICIAL CENTER

Mr. Cecil reported on the status of pending activities of the Federal Judicial
Center (Agenda Item 4). He directed the committee’s attention specifically to a
preliminary report by the Center on the processing of capital habeas corpus petitions in
the federal courts. The research, he said, shows great variation among the courts as to the
speed at which they handle and terminate these cases. He noted, too, that a great deal of
the time charged against the federal courts really consists of the time that cases are
pending on remand in the state courts.

Judge Levi thanked the Center for its work in compiling and analyzing the local
district court rules, orders, and policies dealing with Brady v. Maryland requirements. He
said that the Center would be prepared to conduct further research on how the rules,
orders, and policies actually work in practice, if the committee requests it. Mr. Cecil also
reported that the Center was in the process of studying the local rules and procedures of
the federal courts in implementing the Crime Victims’ Rights Act.

REPORT OF THE TIME-COMPUTATION SUBCOMMITTEE

Judge Kravitz and Professor Struve presented the report of the subcommittee, as
set forth in their memorandum of May 9, 2007 (Agenda Item 5).

Judge Kravitz said that he and Professor Struve would address the time-
computation template rule and substantive issues, and then each advisory committee
would address its own specific rules. He noted that the template had been exceedingly
difficult to perfect, but it had improved substantially over time due to many refinements
suggested by the advisory committees and their reporters. He highlighted two changes
that had been added to the template since the January 2007 meeting.

First, he explained that a number of statutes provide an explicit method for
counting time, such as by specifying “business days” only. The template, he said, had
been amended to apply only to statutes that do not themselves specify a method. Second,
he said, the drafters of the template had struggled with how to count backwards when the
clerk’s office is inaccessible on the last day of a deadline. He thanked Judge Hartz for
recommending that the inaccessibility provision be placed in a separate section. In
addition, the committee note will emphasize that although a judge may set a different
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time by order in a specific case, a district court may not overrule the provisions of the
national rule through a local rule or standing order.

Professor Struve added that the template had been amended to add a definition of
“state” that includes the District of Columbia and the commonwealths, territories, and
possessions of the United States. She noted that the Advisory Committee on Appellate
Rules was still considering the definition and whether to extend it to become a global
definition for the appellate rules as a whole. She noted, too, that the template had been
adjusted to take account of the fact that some circuits and districts span more than one
time zone. She said that the advisory committees were still considering making that
adjustment in their own rules. '

Judge Kravitz pointed out that the committee was planning to seek legislation to
change some short time periods set forth in statutes. The public comments, he said,
should be helpful in identifying any statutes that need to be changed. Professor Struve
added that the advisory committees had been working hard at identifying any statutes
impacted by the proposed rules, and the Department of Justice should complete a
comprehensive review of statutes by the end of June. She suggested that the rules web
page could provide a link to the list of all the statutes that the committees discover.

Judge Kravitz said that consideration had been given to including language in the
template authorizing a judge to alter statutory deadlines for a variety of circumstances,
but the idea was not pursued. With regard to legal holidays, he said, the text of the rule
will not be changed, but the committee note will include a new sentence addressing ad
hoc legal holidays declared by the President, such as the holiday to honor the late
President Gerald F. Ford. In addition, individual courts will have to coordinate all their
local rules by December 1, 2009, to adjust to the new time-computation method. Finally,
Judge Kravitz announced his appreciation that Judge Zilly and the Advisory Committee
on Bankruptcy Rules had extended themselves to prepare a complete package of time-
computation amendments to the bankruptcy rules so that they can be published at the
same time as the time-computation amendments to the other rules.

Judge Kravitz reported that each of the advisory committees would publish its
version of the time-computation amendments in August 2007. He said that careful
consideration needed to be given to the format of the publication. He suggested that it
would be best to include a covering memorandum from Professor Struve explaining what
the committees are trying to do on a global basis, and also to put the bar at ease that the
net result will be that existing deadlines will not be shortened. But, he said, each
advisory committee will be publishing other rules amendments having nothing to do with
time computation. So, it would be advisable to have a single time-computation package
that stands out from any other proposed rule changes. It might also include a list of all
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the specific time periods and rules being changed and alert the district courts to begin the
process of making conforming changes in their local rules.

APPELLATE RULES TIME COMPUTATION

Judge Stewart reported that the Advisory Committee on Appellate Rules had
adopted the template as a revision of FED. R..APP. P. 26. Professor Struve noted that the
advisory committee had modified the template to add subparts to Rule 26(a)(4) to
recognize that a court of appeals may span more than one time zone. This, she said, is
more likely with the courts of appeals than the district courts. She also noted that the
proposed definition of a “state” in the appellate rules is slightly different from the
template version.

Professor Struve said that the advisory committee generally had increased the 7-
day time periods in the rules to 14 days. But, she noted, the proposed change from 7 days
to 14 days in Rule 4(a)(6) would require a statutory change to 28 U.S.C. § 2107 to make
the rule and the statute consistent. In a couple of places, she added, the advisory
committee had increased the time period from 7 days only to 10 days, rather than 14,
based on policy considerations involving the need for prompt responses.

In addition, Professor Struve said that the advisory committee had compiled a list
of statutory time limits that should be lengthened. But the list does not include various
10-day statutory periods for taking an appeal, e.g., 28 U.S.C. §§ 1292(b), 1292(d)(1), and
1292(d)(2), which the new time-computation method would effectively shorten to 10
calendar days. She noted that before the 2002 amendments to FED. R. APp. P. 26,
litigators had lived with 10 calendar days.

The committee without objection by voice vote approved the proposed time-
computation rule amendments for publication. ’

BANKRUPTCY RULES TIME COMPUTATION

Judge Zilly reported that the Advisory Committee on Bankruptcy Rules had
agreed to publish its time-computation changes to the bankruptcy rules on the same
schedule as the other rules. The advisory committee, he said, agreed with the text of the
template rule and accompanying committee note, including the most recent
modifications. The template would appear as FED. R. BANKR. P. 9006(a). In addition,
specific time changes.would be made in 39 separate bankruptcy rules. The advisory
committee, he said, had agreed with all the proposed conventions adopted by the other
advisory committees — such as increasing periods of fewer than 7 days to 7 days and
increasing 10-day periods to 14 days — except in the case of two rules.
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The committee concluded that two very short deadlines in the current rules should
remain unchanged. First, under FED. R. BANKR. P. 1007(d) (list of 20 largest creditors), a
debtor in a Chapter 9 case or Chapter 11 case has two days after filing the petition to file
a list of its 20 largest unsecured creditors. Second, under FED. R. BANKR. P. 4001(a)(2)
(ex parte relief from the automatic stay), after a party has obtained an ex parte lifting of
the automatic stay, the other party has two days to seek reinstatement of the stay. The
committee would retain both deadlines at two days.

Judge Zilly reported that the biggest controversy faced by the advisory committee
was whether to change the current 10-day period for filing a notice of appeal under FED.
R. BANKR. P. 8002. In the end, the committee decided to extend the deadline to appeal to
14 days, consistent with the general convention of increasing 10-day periods to 14 days.

The committee without objection by voice vote approved the proposed time-
computation rule amendments for publication.

CIVIL RULES TIME COMPUTATION

Judge Rosenthal reported that the civil version of the template rule appeared as
proposed FED. R. C1v. P. 6(a). She noted that the definition of a “state” had been
bracketed in proposed Rule 6(a)(6)(B), and it was also included as a proposed amendment
to FED. R. C1v. P. 81 (applicability of rules in general) as a global definition that would
apply throughout the civil rules. The current Rule 81, she explained, includes the District
of Columbia. It would be amended to include any commonwealth, territory, or
possession of the United States.

She explained that in recommending changes to rules that contain specific time
limits, the advisory committee had followed the convention of increasing periods of fewer
than 7 days to 7-day periods and increasing 10-day periods to 14 days. But Rule 6(b)
precludes a court from extending the current 10-day period for filing certain post-trial
relief motions. Rather than follow the normal course of extending 10-day time periods to
14 days, the advisory committee had decided to fix the period for filing post-trial motions
at 30 days, which is a more realistic period for the bar.

The committee without objection by voice vote approved the proposed time-
computation rule amendments for publication.
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CRIMINAL RULES TIME COMPUTATION

Judge Bucklew reported that the Advisory Committee on Criminal Rules had
adopted the template as FED. R. CRIM. P. 45(a). She said that it had not had the
‘opportunity to review the most recent changes in the text of the template, but she did not
expect that it would have any problem in accepting them. She explained that the current
criminal rule governing time computation, unlike the counterpart provisions in the civil,
appellate, and bankruptcy rules, does not specify that the rule applies to computing time
periods set forth in statutes. Some courts nonetheless have applied the rule when
computing various statutory periods.

Professor Beale explained that it is not clear whether courts in general apply
existing FED. R. CRIM. P. 45(a) to criminal statutes. Before the restyling of the criminal
rules in 2002, Rule 45(a) had applied explicitly to computing time periods set forth in
statutes. Deletion of the reference to statutes apparently was an unintentional oversight
occurring during the restyling process. Nevertheless, some attorneys and courts still
apply Rule 45 in computing statutory deadlines, as they did before the restyling changes.

Judge Bucklew referred to a few changes in individual time periods. With regard
to FED. R. CRIM. P. 5.1 (preliminary examination), she said that the advisory committee
would increase the 10-day time period to 14 days and the 20-day period to 21 days, which
will require conforming changes in the underlying statute. The committee as a matter of
policy decided to increase from 7 days to 14 days the deadlines specified in FED. R. CRIM.
P. 29 (motion for a judgment of acquittal), FED. R. CRIM. P. 33 (motion for a new trial),
and FED. R. CRIM. P. 34(b) (motion to arrest judgment) in order to give counsel more time
to prepare a satisfactory motion. The advisory committee lengthened from 10 days to 14
days the maximum time in FED. R. CRIM. P. 41 (search warrant) to execute a warrant, but
there was some sentiment among the committee members not to extend the period.

Professor Beale added that magistrate judges commonly require the government to
execute a search warrant in less than the maximum 10 days specified in the current rule.
Accordingly, the advisory committee did not believe that it was necessary to retain the
10-day period, rather than extend it to 14 days. She noted, too, that there had been some
concern among committee members over extending the time to file a motion for a new
trial, but the Federal Rules of Appellate Procedure expressly allow the district court to
retain jurisdiction in this circumstance. She said that the advisory committee was of the
view that the short time period in the current rules frequently leads parties to file bare-
bones motions.

Judge Bucklew reported that the advisory committee was also recommending
increasing from 10 days to 14 days the time limits in Rule 8 of the §§ 2254 and 2255
Rules for filing objections to a magistrate judge’s report.
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Professor Beale added that the advisory committee would make additional, minor
changes in the text and note to take account of last-minute changes to the template
suggested by the other advisory committees.

The committee without objection by voice vote approved the proposed time-
computation rule amendments for publication.

EVIDENCE RULES TIME COMPUTATION

Judge Smith pointed out that the Federal Rules of Evidence do not lend
themselves to a time-computation rule, and there is no need for one. Professor Capra
added that there are no short time periods in the evidence rules, and a review of the case
law had revealed no problems with the current rules. Accordingly, the Advisory
Committee on Evidence Rules voted unanimously not to draft a time-computation rule.

REPORT OF THE ADVISORY COMMITTEE ON APPELLATE RULES

Judge Stewart and Professor Struve presented the report of the advisory
committee, as set forth in Judge Stewart’s memorandum and attachment of May 25, 2007
(Agenda Item 10).

Amendments for Publication
TIME-COMPUTATION RULES
FED.R. APP.P. 4, 5,6, 10, 12, 15, 19, 25, 26, 27, 28.1, 30, 31, 39, and 41

As noted above on page 8, the committee approved for publication the proposed
time-computation amendments to the Federal Rules of Appellate Procedure.

FED.R. AprP. P. 12.1

Judge Stewart reported that his committee had been asked by the Advisory
Committee on Civil Rules to consider adopting a new appellate rule to conform with the
proposed new FED. R. CIv. P. 62.1 (indicative rulings). Several circuits, he said, have
local rules or internal operating procedures recognizing the practice of issuing indicative
rulings. Under the practice, a district court — after an appeal has been docketed and is still
pending — may entertain a post-trial motion, such as a motion for relief from a judgment,
and either deny it, defer it, or “indicate” that it might or would grant the motion if the
court of appeals were to remand the action.
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The proposal to formalize the indicative ruling practice in the national rules, he
said, had been pending for several years, but had not aroused much enthusiasm in the
appellate advisory committee. Some members simply saw no need for a rule.
Nevertheless, the committee voted 5-3 to recommend a new appellate rule in order to
conform with the new civil rule proposed by the civil advisory committee.

Judge Stewart noted that the original proposal from the Advisory Committee on
Civil Rules had contained alternative language choices. One would authorize a district
court to state that it “would” grant the motion if the court of appeals were to remand. The
other would authorize the district court to state that it “might” grant the motion if
remanded.

He said that the appellate advisory committee was of the view that the second
formulation was too weak to justify a remand by the court of appeals, and the first
formulation was too restrictive. After consulting with the other committees and their
reporters, substitute language was agreed upon that allows the district court to “’state
either that it would grant the motion if the court of appeals remands for that purpose or
that the motion raises a substantial issue.” He added that even if the district judge decides
to rule on the matter, the court of appeals still has discretion to decide whether to remand.

Judge Stewart noted that the proposed FED. R. App. P. 12.1 states that the moving
party in the district court must provide prompt notice to the clerk of the court of appeals,
but only after the district court states that it would grant the motion or that it raises a
substantial issue. He noted that the clerks of the courts of appeals had stated strongly that
they did not want to be notified at the time a motion is filed.

Judge Stewart pointed out that the proposed appellate rule covers rulings in both
civil and criminal cases. The accompanying committee note explains that FED. R. App. P.
12.1 could be used, for example, with motions for a new trial under FED. R. CRIM. P. 33.
In addition, he said, the text sets the default in favor of the court of appeals retaining
jurisdiction. It states that the appellate court may remand for further proceedings in the
district court, but retains jurisdiction unless it expressly dismisses the appeal.

Judge Rosenthal explained that the proposed new FED. R. C1v. P. 62.1 had been
presented to the Standing Committee at the January 2007 meeting. At that time, several
suggestions were made regarding the text of the rule and the need to coordinate closely
with the appellate advisory committee. That coordination, she said, had been very
productive, and the resulting civil and appellate rules provide an intelligent way to frame
precisely what the district court must do. Professor Cooper added that there are a few
places in which the committee notes need to be modified further.
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Several members said that the proposed rules would promote efficiency. One
asked whether the appellate rule would govern bankruptcy appeals. Professor Struve
replied that, as written, it would cover bankruptcy appeals, although they are not
mentioned specifically in the text. She added that if the Federal Rules of Bankruptcy
Procedure were amended to address indicative rulings, the proposed appellate rule would
accommodate the change. '

The committee without objection by voice vote approved both proposed new
rules — FED. R. APP. P. 12.1 and FED. R. C1v. P. 62.1 — for publication.

FED. R. APP. P. 4(a)(4)(A) and 22(b)

Judge Stewart reported that the proposed amendments to Rules 4(a)(4)(A) (time to
file an appeal) and 22(b) (certificate of appealability) were designed to conform the
Federal Rules of Appellate Procedure to changes proposed by the Advisory Committee on
Criminal Rules to the Rules Governing Proceedings under 28 U.S.C. §§ 2254 and 2255.

The committee without objection by voice vote approved the proposed
amendments for publication. [But later in the meeting, the committee voted to
publish only the proposed amendment to Rule 22(b), which dealt just with the
certificate of appealability. See page 41.]

FED. R. APP. P. 4(a)(4)(B)(ii)

Judge Stewart explained that the proposed amendment would eliminate an -
ambiguity created as a result of the 1998 restyling of the Federal Rules of Appellate
Procedure. The current, restyled rule might be read to require an appellant to amend its
prior notice of appeal if the district court amends the judgment after the notice of appeal
is filed — even if the amendment is insignificant or in the appellant’s favor. The advisory
committee, he explained, would amend the rule to return it to its original meaning. Thus,
a new or amended notice of appeal would be required only when an appellant wishes to
challenge an order disposing of a motion listed in Rule 4(a)(4)(A) or an alteration or
amendment of a judgment on such a motion.

The committee without objection by voice vote approved the proposed
amendment for publication.

FED. R. APP. P. 4(a)(1)(B) and 40(a)(1)

Judge Stewart reported that the advisory committee had approved amendments to
Rule 4(a)(1)(B) (time for filing a notice of appeal) and Rule 40(a)(1) (time to file a
petition for a panel rehearing) to make clear that they apply to cases in which a federal
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officer or employee is sued in his or her individual capacity. The committee decided,
however, to batch the proposals and await a time to present them with other amendments
to the Standing Committee.

Judge Stewart added that the advisory committee also has under study the broader
question of whether to treat state government officials and agencies the same as federal
officers and agencies in providing them with additional time. The study, though, is
unrelated to these proposed amendments.

The committee without objection by voice vote approved the proposed
amendments for publication.

FED. R. APP. P. 26(c)

Judge Stewart reported that the proposed amendment to Rule 26(a) (computing
and extending time — additional time after service) would clarify the operation of the
“three-day rule.” It would give a party an additional three days to act after being served
with a paper unless the paper is delivered on the date of service stated in the proof of
service. The proposal, he said, would bring FED. R. APP. P. 26 into line with the approach
taken in FED. R. CIv. P. 6. He noted that the amendment had been approved by the
advisory committee in 2003, but batched for submission to the Standing Committee at a
later time as part of a larger package of amendments.

Professor Struve explained that the advisory committee recommended publishing
the amendment with two alternative versions of the committee note. Option A would be
used if the time-computation amendments are adopted. Option B would be used if they
are not. Judge Kravitz recommended that the rule be published with Option A of the note
only, and Judge Stewart concurred.

The committee without objection by voice vote approved the proposed
amendment and Option A of the accompanying committee note for publication.

FED. R. APP. P. 29(¢)

Judge Stewart reported that the proposed amendment to Rule 29 (amicus curiae
brief) would add a new paragraph (c)(7) to require an amicus brief to state whether
counsel for a party authored the brief in whole or in part and list every person or entity
contributing to the brief. Government entities, though, would be excepted. The proposed
amendment, he said, tracked the Supreme Court’s Rule 37.6 on amicus briefs.
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Judge Stewart added that the matter became more complicated after the advisory
committee’s April 2007 meeting, when the Supreme Court published a proposed
amendment to its rule that would require additional disclosures. The Court’s proposal, he
said, has produced some controversy and opposition both on constitutional and policy
grounds. Therefore, the advisory committee was uncertain whether the Court would
adopt the pending amendment to Rule 37.6.

As aresult, the committee considered the matter by e-mail after the April meeting
and proposed two alternative formulations of proposed FED. R. ApPP. P. 29. Option A
would be published for public comment if the Supreme Court were to reject the proposed
amendment to its Rule 37.6, and Option B would be published if the Court were to
approve the amendment. The difference between the two lies in paragraph (c)(7) of
Option B, which adds a requirement that the amicus brief identify every person or entity —
‘other than the amicus, its members, or its counsel — contributing money toward preparing
or submitting the brief.

Judge Stewart pointed out that the August 2007 publication date for the proposed
amendment to FED. R. APP. P. 29(c) will arise after the Supreme Court is expected to act
on its own rule. Accordingly, the advisory committee suggested that the Standing
Committee approve both options. If the Court were to drop the amendment to its rule,
Option A would be published. But if it were to proceed with the amendment, Option B
would be published. In any event, he said, the rule does not present an emergency.

One member expressed concern about the substance of the proposal, especially its
requirement that members be disclosed. Others suggested that it would make sense to
await final Supreme Court action before proceeding with a proposed change to the
appellate rules. Judge Thrash moved to defer the proposed amendment.

The committee without objection by voice vote agreed to defer action on
publication of the proposed amendment to Rule 29(c).

Informational Item

Judge Stewart reported that the advisory committee was continuing to hear from
the chief judges of the circuits regarding the briefing requirements set forth in their local
rules. He added that the committee was working with the attorneys general of the states
on the advisability of giving them the same additional time that the appellate rules give to
the federal government. And, he said, the committee would continue to examine the
definition of a “state” in the appellate rules.
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REPORT OF THE ADVISORY COMMITTEE ON BANKRUPTCY RULES |

Judge Zilly and Professor Morris presented the report of the advisory committee, as
set forth in Judge Zilly’s memorandum and attachments of May 8, 2007 (Agenda Item 8).

Amendments for Final Approval by the Judicial Conference
BANKRUPTCY ABUSE PREVENTION AND CONSUMER PROTECTION ACT PACKAGE

Amendments to Existing Rules
FED. R. BANKR. P. 1005, 1006, 1007, 1009, 1010, 1011, 1015, 1017, 1019
1020, 2002, 2003, 2007.1, 2015, 3002, 3003, 3016, 3017.1, 3019, 4002,
4003, 4004, 4006, 4007, 4008, 5001, 5003, 6004, 8001, 8003, 9006, and 9009
New Rules
FED. R. BANKR. P. 1021, 2007.2, 2015.1, 2015.2, 2015.3, 5008, and 601 1

Judge Zilly noted that most of the amendments presented for final approval had
already been seen by the Standing Committee at earlier meetings and are part of a
package of 32 rule amendments and 7 new rules necessary to implement the massive
Bankruptcy Abuse Prevention and Consumer Protection Act of 2005. He explained that
most of the amendments had been issued initially in October 2005 as interim rules. All
the courts adopted them as local rules and have been operating under them since that time
with very little difficulty.

He pointed out that the advisory committee had made some minor changes in the
interim rules, added other rules not included in the interim rules, and published the whole
package for public comment in August 2006. In addition, since the advisory committee
did not have time to publish the proposed revisions in the Official Forms before they took
effect in October 2005, the package also included all the forms for public comment.

Judge Zilly reported that the advisory committee had received 38 comments
before publication and another 60 following publication. Several public comments
addressed many different rules. He said that the advisory committee had not conducted
the scheduled public hearing because there were no requests for in-person testimony.
Nevertheless, there had been a great deal of written comment on the proposed rules,
which are the product of a long process that began in 2005 with the interim rules.

The committee without objection by voice vote approved the proposed
amendments for final approval by the Judicial Conference.
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FED. R. BANKR. P. 7012, 7022, 7023.1, and 9024

Judge Zilly reported that the proposed amendments to Rules 7012 (defenses and
objections), 7022 (interpleader), 7023.1 (derivative proceedings by shareholders), and
9024 (relief from judgment or order) were necessary to conform the Federal Rules of
Bankruptcy Procedure to the restyling of the Federal Rules of Civil Procedure effective
December 1, 2007. He added that the proposed changes to the bankruptcy rules were
purely technical, and there was no need to publish them for public comment.

The committee without objection by voice vote approved the proposed
amendments for final approval by the Judicial Conference.

Amendments to the Forms for Final Approval by the Judicial Conference

OFFICIAL FORMS 1, 3A, 3B, 4,5, 6,7, 9A-1, 10,
16A, 18,19, 21, 22A, 22B, 22C, 23, and 24

Judge Zilly explained that the advisory committee had published for public
comment all Official Forms in which any change was being recommended, even though
the forms have been in general use since September 2005. As a result of the public
comments, he said, the advisory committee had made some minor and stylistic changes in
the forms.

He noted that Official Forms 19A and 19B, both dealing with the declaration of a
bankruptcy petition preparer, would be consolidated. He said that new Official Form 22,
the means test, had been extremely difficult to draft and had attracted a good deal of
comment. He pointed out that the governing statutory provisions were unclear, and the
public comments had raised 24 different categories of issues regarding the contents of the
form. He explained that the committee had designed the form to capture all potentially
relevant information from the debtor, but in some instances had left it up to individual
courts to determine whether particular information is needed and how it should be used.

Professor Morris added that several of the changes in Form 22 made after the
public comment period were designed to bring the text of the form closer to the text of
the statute. He also explained that the advisory committee had added new language to the
signature box on Form 1 (the petition) warning that the signature of the debtor’s attorney
constitutes a certification that the attorney has no knowledge after an inquiry that the
information filed with the petition is incorrect.

The committee without objection by voice vote approved the proposed
amendments to the Official Forms for final approval by the Judicial Conference, to
take effect on December 1, 2007.
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OFFICIAL FORMS 25A, 25B, 25C, and 26

Judge Zilly explained that new Official Forms 25A (reorganization plan) and 25B
(disclosure statement) implement § 433 of the 2005 bankruptcy legislation, which
specifies that the Judicial Conference should prescribe a form for a reorganization plan
and a disclosure statement in a small business Chapter 11 case. New Official Form 25C
(small business monthly operating report) implements §§ 434 and 435 of the legislation
and provides a standard form to assist small business debtors in Chapter 11.cases to fulfill
their financial reporting responsibilities under the Code. New Official Form 26 (periodic
report concerning related entities) implements § 419 of the legislation, which requires
every Chapter 11 debtor to file periodic reports on the profitability of any entities in
which the estate holds a substantial or controlling interest. He added that the advisory
committee recommended that these four new forms be approved by the Judicial
Conference effective December 1, 2008.

The committee without objection by voice vote approved the proposed
amendments to the Official Forms for final approval by the Judicial Conference, to
take effect on December 1, 2008.

OFFICIAL FORM 1, EXHIBIT D

Judge Zilly explained that the proposed amendment of Exhibit D to Official Form
1 (individual debtor’s statement of compliance with credit counseling requirement) would
provide a mechanism for a debtor to claim an exigent-circumstances exemption from the
pre-petition credit counseling requirements of the 2005 legislation. By using the form,
the debtor would not have to file a motion to obtain an order postponing the credit
counseling requirement. The revised Exhibit D would implement proposed new FED. R.
BANKR. P. 1017.1, described below, which is being published for comment and would
take effect on December 1, 2009.

The committee without objection by voice vote approved the proposed
revision of Exhibit D for final approval by the Judicial Conference, to take effect on
December 1, 2009.
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Amendments to the Rules for Publication
TIME-COMPUTATION RULES

FED. R. BANKR. P. 1007, 1011, 1019, 1020, 2002, 2003, 2006, 2007,
2007.2, 2008, 2015, 2015.1, 2015.2, 2015.3, 2016, 3001, 3015, 3017,
3019, 3020, 4001, 4002, 4004, 6003, 6004, 6006, 6007, 7004, 7012,
8001, 8002, 8003, 8006, 8009, 8015, 8017, 9006, 9027, and 9033

As noted above on pages 8-9, the committee approved the proposed time-
computation changes in the Federal Rules of Bankruptcy Procedure for publication.

OTHER RULES
FED. R. BANKR. P. 1017.1

Judge Zilly noted that the new Rule 1017.1 (exemption from pre-petition credit
counseling requirement) would provide a procedure for the court to consider a debtor’s
request to defer the pre-petition credit counseling requirement of the 2005 statute because
of exigent circumstances. It states that a debtor’s certification seeking an exemption from
the counseling requirement will be deemed satisfactory unless the bankruptcy court finds
within 21 days after the certification is filed that it is not satisfactory. He added that
Exhibit D, described above, was being added to Form 1 (the petition) to implement the
proposed amendment.

FED. R. BANKR. P. 4008

Judge Zilly reported that the proposed amendment to Rule 4008 (filing of a
reaffirmation agreement) would require that a reaffirmation agreement be accompanied
by a cover sheet, as prescribed by a new official form. The new Official Form 27, he
said, would gather in one place all the information a judge needs to determine whether the
reaffirmation rises to the level of a hardship under the Bankruptcy Code.

FED. R. BANKR. P. 7052, 7058, and 9021

Judge Zilly reported that the proposed amendments to Rules 7052 (findings by the
court) and 9021 (entry of judgment) and new Rule 7058 (entering judgment in an
adversary proceeding) deal with the requirement that a judgment be set forth on a separate
document. He noted that the Standing Committee at its January 2007 meeting had
approved the advisory committee’s recommendation that the separate document
requirement be required for adversary proceedings, but not for contested matters. He
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added that the advisory committee had made some changes in the language of the
proposed rules at its last meeting.

The committee without objection by voice vote approved the proposed
amendments and new rule for publication.

New Official Forms for Publication
OFFICIAL FORM 8

Judge Zilly reported that the proposed amendment to Official Form 8 (individual
debtor’s statement of intention) would implement the 2005 legislation by expanding the
information that the debtor must provide regarding leased personal property and property
subject to security interests. The form had been published for comment in August 2006
and rewritten by the advisory committee as a result of the comments. The committee
recommended that the revised version be published for comment.

OFFICIAL FORM 27

Judge Zilly explained that proposed new Official Form 27 (reaffirmation
agreement cover sheet), which is tied to the proposed amendment to Rule 4008, noted
above, would provide the key information to enable a judge to determine whether the
reaffirmation agreement creates a presumption of undue hardship for the debtor under
§ 524(m) of the Code.

The committee without objection by voice vote approved the proposed
amendments to Official Form 8 and the proposed new Official Form 27 for
publication.

Informational Items

Judge Zilly reported that the advisory committee had considered correspondence
from Senators Grassley and Sessions regarding implementation of an uncodified
provision in the 2005 bankruptcy legislation. The legislation includes a provision stating
the sense of Congress that FED. R. BANKR. P. 9011 (signing of papers — representations
and sanctions) should be amended to require a certification by debtors’ attorneys that the
schedules and statements of the debtor are well grounded in fact and warranted by
existing law. The committee, he said, had spent a great deal of time on the issue and
concluded after thorough examination that the suggested rule amendment would have an
adverse impact on the management of bankruptcy cases and set a different standard for
debtors’ lawyers than for creditors’ lawyers. Accordingly, the committee decided not to
recommend amending Rule 9011.
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Judge Zilly added that a separate requirement in the Act itself, 11 U.S.C.
§ 707(b)(4)(C) and (D), imposes a higher standard of review and accountability for
attorneys filing Chapter 7 consumer cases. But it deals only with the schedules filed with
the petition. The advisory committee, he said, had explored whether: (1) to expand the
requirement to include schedules and amended schedules filed after the petition is filed;
(2) to apply the requirement to other chapters of the Code; and (3) to apply it to creditor
attorney filings as well as those of debtor attorneys. In the end, he said, the advisory
committee decided to make none of the changes. It did, however, add a statement to the
signature box of the petition reminding the attorney of the statutory requirements.

Judge Zilly added that the committee had received a letter from Representatives
Conyers and Sanchez of the House Judiciary Committee commending it for the interim
rules and its ongoing efforts to implement the 2005 bankruptcy legislation. The letter, he
said, made three observations. First, it complimented the committee for its proposed
Official Form 22 (the means test) and its instruction that debtors who fall below the
statutory threshold income levels do not have to complete the entire form. Second, it
agreed with the advisory committee’s proposed amendment to Rule 1017(b) (dismissal or
conversion of a case), which requires that a motion to dismiss a case for abuse under 11
U.S.C. § 707(b) or (c) state with particularly the circumstances alleged to constitute the
abuse by the debtor. Third, it suggested that Rule 4002(b) (duty of the debtor to provide
documentation) places too high a burden on a consumer debtor to provide documentation
to the U.S. trustee. Judge Zilly explained that the U.S. trustees had wanted debtors to
provide substantially more materials than the proposed rule requires. The advisory
committee, he said, had worked on the matter for a long time and was sensitive to the
burdens imposed on debtors. But it concluded that the documents required in the rule
were either required by the statute or are important in a case.

REPORT OF THE ADVISORY COMMITTEE ON CIVIL RULES

Judge Rosenthal and Professor Cooper presented the report of the advisory
committee, as set out in Judge Rosenthal’s memorandum and attachments of May 25,
2007 (Agenda Item 9).
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Amendments for Publication
TIME COMPUTATION RULES

FED. R. CIV. P.6,12, 14, 15,23, 27, 32, 38, 50, 52,
53, 54, 55, 59, 62, 65, 68, 71.1, 72, and 81
SUPPLEMENTAL RULES B, C, and G

As noted above on page 9, the committee approved the proposed time-
computation changes in the Federal Rules of Civil Procedure for publication.

FED.R. C1v. P. 62.1

As noted above on pages 12-13, the committee approved the proposed new Rule
62.1 (indicative rulings) for publication.

Informational Items
EXPERT-WITNESS DISCOVERY

Judge Rosenthal reported that the advisory committee was examining the
experience of the bench and bar with the 1993 amendment to FED. R. C1v. P. 26 (a)(2)(B)
(expert witness testimony). In particular, the committee was considering the extent to
which communications between an attorney and an expert witness need be disclosed.

The American Bar Association, she said, had urged that restrictions be placed on
discovery of those communications, such as by limiting it to communications that convey
facts only, and not opinion or strategy.

The advisory committee, she added, had thought that it would be very difficult to
draw bright lines to guide attorneys in this area, but it had been encouraged by a recent
mini-conference held with a group of experienced New Jersey lawyers. The state court
rule in New Jersey limits discovery of conversations between attorneys and expert
witnesses. The lawyers at the mini-conference uniformly expressed enthusiasm for the
state rule and said that the rule minimizes satellite litigation over non-essential matters
and improves professional collegiality. Judge Rosenthal added that the advisory .
committee was continuing to explore the issue and might come back at the next Standing
Committee meeting with a request to publish a proposed amendment to Rule 26.
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SUMMARY JUDGMENT

Judge Rosenthal reported that the advisory committee had approved a thorough
revision of FED. R. C1v. P. 56 (summary judgment) at its April 2007 meeting, but had
decided to defer publishing a proposal in order to engage in further dialogue with the bar.

She noted that Rule 56 had not been amended significantly since 1963. In 1992,
there had been an unsuccessful attempt by the advisory committee to rewrite the rule
thoroughly. That effort had produced a proposed rule that, among other things, would
have codified the standard for granting summary judgment announced by the Supreme
Court in its 1986 “trilogy” of landmark summary judgment cases.

By contrast, she emphasized, the current proposal does not address the standard.
Rather, it focuses only on procedure. It is, moreover, a default rule that will apply only if
a judge does not issue a specific order addressing summary judgment in a particular case.
The proposed rule, she said, had been drawn largely from the best practices currently used
in the district courts. She thanked the staff of the Federal Judicial Center and James
Ishida and Jeffrey Barr of the Administrative Office for their comprehensive work in
gathering and analyzing all the local rules of the district courts.

The proposed rule would require a party moving for summary judgment to set
forth in separately numbered paragraphs the pertinent facts that are not in dispute and that
entitle it to summary judgment as a matter of law. The opposing party, in turn, would
have to set out in the same manner the facts that it claims are genuinely in dispute. The
parties would also have to make appropriate references and file a separate brief as to the
law.

She explained that lawyers had told the advisory committee that it would be
extremely helpful to require these statements of undisputed facts. But, she added, in
many cases the dueling statements of the parties are akin to ships passing in the night.
They are often very lengthy and simply do not address each other. As a result, the
advisory committee had attempted to draft the proposed rule in a manner that emphasizes
that the parties must specify only those facts that are critical and relied on for, or against,
summary judgment. She emphasized the importance of drafting a clear rule. To that end,
it would be very beneficial to continue working with the bar to refine the text.

Judge Rosenthal pointed out that the advisory committee was concerned about
what to do when an opposing party fails to respond to a summary judgment motion. She
said that the case law of the circuits holds that a trial judge may not simply grant the
summary judgment motion by default without a response. The local rules of some courts,
she said, specify that any facts not responded to are deemed admitted, and judges in those
courts say that they find these local rules helpful.
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The advisory committee, she explained, had tried to set out in a clear way the
steps that the court must follow under these circumstances. Accordingly, the proposed
rule authorizes a trial judge to grant a motion for summary judgment, but only after
following specific procedural steps and being convinced that the record supports granting
the motion. Among other things, the judge would have to give the non-moving party
another opportunity to respond before deeming facts admitted.

Judge Rosenthal said that the advisory committee’s proposed rule did not address
the substantive standard for granting summary judgment. But it would require the judge
to state reasons for his or her decision on the motion. In addition, the rule mentions
“partial summary judgment” by name for the first time.

A member noted that the draft proposed rule specifies the default procedures that
must be followed unless the judge orders otherwise in a specific case. He asked whether
the rule would also allow variation from the national rule by issuance of a local rule of
court. He pointed out that the local rules of the court in which he practices most often
differ substantially from the proposed national rule.

Judge Rosenthal responded that the rule would indeed allow judges to vary from
the national default rule by orders in individual cases. But the national rule could not be
overridden by local rules of court. In short, it would discourage blanket local court
variations, but would allow case-specific variations. Professor Cooper added that the
issue of local rules was addressed in the draft committee note to the rule.

REPORT OF THE ADVISORY COMMITTEE ON CRIMINAL RULES

Judge Bucklew and Professor Beale presented the report of the advisory
committee, as set forth in Judge Bucklew’s memorandum and attachments of May 19,
2007 (Agenda Item 7).

Amendments for Final Approval by the Judicial Conference

CRIME VICTIMS’ RIGHTS ACT AMENDMENTS
FED.R.CRM.P. 1, 12.1, 17, 18, 32, 60, and 61

Judge Bucklew reported that the package of rules changes to implement the Crime
Victims’ Rights Act, 18 U.S.C. § 3771, consisted of: (1) amendments to five existing
rules; (2) a new stand-alone Rule 60 (victim’s rights); and (3) renumbering current Rule 60
(title) as new Rule 61. The advisory committee, she said, had begun work on the package
soon after passage of the Crime Victims’ Rights Act in 2004, and it had reached two key
policy decisions: (1) not to create new rights beyond those that Congress had specified in
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the Act; and (2) to place the bulk of the victims’ rights provisions in a single new rule to
make it easier for judges and lawyers to apply. She said that additional rule amendments
beyond this initial package might be recommended in the future, but the advisory
committee had decided to defer making more extensive changes in order to monitor
practical experience in the courts and case law development under the Act.

The proposed amendments, she said, had generated a good deal of controversy
during the public comment period and had attracted criticism from both sides. The
defense side expressed the fear that the proposed rules would tip the adversarial balance
too far against criminal defendants. Victims’ rights groups, on the other hand, objected
that the proposals did not go far enough to enhance the rights of victims. A letter from
Sen. Jon Kyl, she said, had stressed the latter point.

FED. R.CRIM. P. 1

Judge Bucklew explained that proposed Rule 1(b)(11) (scope and definitions)
would incorporate the Act’s definition of a crime victim. In response to the public
comments, she noted, the advisory committee had added language to proposed Rule
60(b)(2) to specify that a victim’s lawful rights may be asserted by the victim’s lawful
representative. In addition, the committee note had been revised to make it clear that a
victim or the victim’s lawful representative may paiticipate through counsel, and the
victim’s rights may be asserted by any other person authorized by 18 U.S.C. § 3771(d) and
(e). The committee note had also been amended to state that the court has the power to
decide any dispute over who is a victim.

Professor Beale reported that one objection raised in several public comments was
that the proposed rules do not define precisely who may be a victim. She suggested that if
it turns out that the lack of a comprehensive definition causes any problems in actual
practice, the advisory committee could come back later and propose a clarifying
amendment.

FED.R. CRIM. P. 12.1

Judge Bucklew reported that the proposed amendments to FED. R. CRIM. P. 12.1
(notice of alibi defense) specify that a victim’s address and telephone number will not be
provided to the defendant automatically. The victim’s address and telephone number will
be provided only if the defendant establishes a need for them, such as in a case where the
government intends to rely on a victim’s testimony to establish that the defendant was
present at the scene of the alleged offense. Moreover, even if the defendant establishes the
need for the information, the victim may still file an objection.
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Professor Beale pointed out that the federal defenders had commented that the
proposed rule would upset the constitutional balance between prosecution and defense.
Moreover, they argued that its requirement that a defendant establish a need for such basic
information is unconstitutional because it is not a reciprocal obligation. She replied,
though, that the rule does not violate the principle of reciprocal discovery. Rather, it is
merely a procedural device, requiring the defendant to state that he or she has a need for
the information and then giving the court a chance to decide the matter.

A member questioned the language that would require the defendant to establish a
“need” for a victim’s address and telephone number. He suggested that the word “need”
was misleading and asked what showing of need the defendant would have to make
beyond merely asking for the information. He noted that if the advisory committee had
intended for the term “need” to mean only that the defendant wants the information, a
different word should be used. Judge Levi replied that removing the requirement that the
defendant show a “need” for the information would be seen as a big step backwards by
victims’ rights groups. Moreover, it would require that the rule be sent back to the
advisory committee.

The member responded that he understood the highly politicized context of the
rule. Nevertheless, he said that the proposed amendment as written simply does not say
what the advisory committee apparently intended for it to say. He suggested that it might
be rephrased to state simply that if the defendant “seeks” the information, the court may
fashion an appropriate remedy. Judge Bucklew added that the advisory committee had
something more than “seeks™in mind, but it had intended that the standard for the
defendant’s showing be relatively low. Professor Beale added that the advisory committee
had rejected several alternative formulations because of the delicate balance of interests at
stake. She said that the advisory committee did not want to turn the defendant’s request
into an automatic entitlement.

Another participant added that the proposed committee note explains that the
defendant is not automatically entitled to a victim’s address and phone number. Thus, the
rule and the note together clearly suggest that “need” means something more than just a
naked request from the defendant. '

FED. R. CRIM. P. 17

Judge Bucklew stated that the proposed amendment to FED. R. CRIM. P. 17
(subpoena) would provide a protective device for third-party subpoenas. It would allow a
subpoena requiring the production of personal or confidential information about a victim
to be served on a third party only by court order. It also contains a provision allowing a
court to dispense with notice to a victim in “exceptional circumstances.”
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She noted that the advisory committee had modified the rule after publication to
make it clear that a victim may object by means other than a motion to quash the
subpoena, such as by writing a letter to the court. In addition, based on public comments,
the committee had eliminated language explicitly authorizing ex parte issuance of a
subpoena to a third party for private or confidential information about a victim. Instead, a
reference had been added to the committee note explaining that the decision on whether to
permit ex parte consideration is left to the judgment of the court.

FED. R. CRIM. P. 18

Judge Bucklew explained that the proposed amendment to Rule 18 (place of
prosecution and trial) would require a court to consider the convenience of any victim
when setting the place of trial in the district. She added that no changes had been made in
the text of the rule after publication, but some unnecessary language had been deleted from
the committee note. In addition, language had been added to the note emphasizing the
court’s discretion to balance competing interests.

FED. R. CRIM. P. 32

Judge Bucklew said that the proposed revisions to Rule 32 (sentencing and
judgment) would eliminate the entire current subdivision (a) — which defines a victim of a
crime of violence or sexual abuse — because Rule 1 (scope and definitions) would now
incorporate the broader, statutory definition of a crime victim.

Rule 32(c)(1) would be amended to require that the probation office investigate
and report to the court whenever a statute “permits,” rather than requires, restitution. In
Rule 32(d)(2)(B), the advisory committee would delete the language of the current rule
requiring that information about victims in the presentence investigation report be set forth
in a “nonargumentative style.” As amended, the rule would treat this information like all
other information in the presentence report. Professor Beale added that some public
comments had argued that all information in the presentence investigation report should
also be verified. She added that some of the comments suggested additional changes that
went beyond the scope of the current amendments, and these suggestions would be placed
on the committee’s future agenda.

Judge Bucklew reported that Rule 32(i)(4) (opportunity to speak) contained a
number of proposed language changes. She said that the language of the current rule
authorizing a victim to “speak or submit any information about the sentence” would be
changed to require that a judge permit the victim to “be reasonably heard” because that is
the precise term adopted by Congress in the statute. '
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FED. R. CRIM. P. 60

Judge Bucklew stated that proposed new Rule 60 (victim’s rights) was the
principal rule dealing with victims’ rights. It would implement several different
provisions of the Act and specify the rights of victims to notice of proceedings, to
attendance at proceedings, and to be reasonably heard. It would also govern the procedure
for enforcing those rights and specify who may assert the rights.

Paragraph (a)(1) would require the government to use its best efforts to give
victims reasonable, accurate, and timely notice of any public court proceeding involving
the crime. Paragraph (a)(2) would provide that a victim may not be excluded from a
public court proceeding unless the court finds that the victim’s testimony would be
materially altered.

Paragraph (a)(3) would specify that a victim has a right to be reasonably heard at
any public proceeding involving release, plea, or sentencing. Professor Beale explained
that the advisory committee had limited the proposed rule to those specific proceedings.
Victims’ rights advocates, she said, had argued to expand the rule beyond the statute and
give victims the right to be heard at other stages of a case. She added that it is possible
that case law over time may expand the right to additional proceedings.

Judge Bucklew said that subdivision (d) of the proposed rule would implement
several different sections of the Crime Victims’ Rights Act. It would: (1) require the court
to decide promptly any motion asserting a victim’s rights under the rules; (2) specify who
may assert a victim’s rights; (3) allow the court to fashion a reasonable procedure when
there are multiple victims in order to protect their rights without unduly prolonging the
proceedings; (4) require that victims’ rights be asserted in the district in which the
defendant is being prosecuted; (5) specify what the victim must do to move to reopen a
plea or sentence; and (6) make it clear that failure to accord a victim any right cannot be
the basis for a new trial. She said that the primary criticism from victims’ rights groups
was that the new rule did not go far enough to expand the rights of victims.

Professor Beale added that, after publication, language addressing who may assert
a victim’s rights had been moved from Rule 1 to Rule 60. In addition, Rule 60 had been
amended because the published version could have been read to require the court to pay
the costs of a victim to travel to the trial — a right not required by statute. In addition,
language had been added to clarify the procedure a court should follow “in considering
whether to exclude the victim.”

Professor Beale emphasized that questions had been raised throughout the rules
process as to how far the limited, general rights specified in the statute should be repeated
or elaborated upon in the rules. Judge Bucklew explained that victims™ advocates had
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argued that the basic statutory right that victims be treated with “fairness and dignity”
should be the basis for providing a greater array of more specific rights in the rules.

. FED.R. CRIM. P. 61

Judge Bucklew reported that the final change in the package was purely technical
in nature — to renumber the current Rule 60 (title) as Rule 61. The rule states merely that
the rules may be known and cited as the Federal Rules of Criminal Procedure. She said
that structurally it should remain the last rule in the criminal rules.

Professor Meltzer moved that the package of crime victims’ proposals be
approved, but that proposed Rule 12.1 be remanded to the advisory committee for
further consideration.

The committee by a vote of 6 to 3 rejected the motion to remand Rule 12.1.
Then, with one objection, it voted by voice vote to approve the package of proposed
amendments for final approval by the Judicial Conference.

Judge Bucklew noted that the package of victims’ rights amendments had required
a great deal of time and effort by the advisory committee. She thanked Judge Levi and
John Rabiej for their invaluable assistance. Judge Teilborg added that he had been the
Standing Committee’s liaison to the advisory committee on the project, and he
complimented both the advisory committee and Judge Bucklew personally for the superb
way that they had navigated the package of rules in light of powerful forces and competing
interests.

FED.R. CRIM. P. 41

Judge Bucklew reported that the advisory committee’s proposed amendment to
Rule 41 (search and seizure) would provide a procedure for issuing search warrants to
assist criminal investigations in U.S. embassies, consulates, and possessions around the
world. She said that the proposal had originated with the Department of Justice, based on
practical problems that it had encountered in investigating crimes occurring in overseas
possessions and embassies. Under the proposal, jurisdiction to issue warrants for
execution overseas would be vested in the district where the investigation occurs or — as a
default — in the U.S. District Court for the District of Columbia.

Judge Bucklew explained that the Judicial Conference had forwarded a proposed
rule amendment on the same topic to the Supreme Court in 1990, but the Court had
rejected it. She explained, however, that the current proposal was much more limited than
the 1990 proposal, which would have applied beyond U.S. embassy and consular
properties.
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Judge Bucklew stated that the primary issue raised about the current proposal
concerned its inclusion of American Samod. The Pacific Islands Committee of the Ninth
Circuit had suggested that if an amendment were to be made, it should be reviewed first by
the judiciary of the territory and have the support of the Chief Justice of the High Court of
American Samoa. This course of action would be consistent with long-standing practice
based on the original treaties between the United States and American Samoa. Therefore,
for purposes of public comment, the advisory committee had included American Samoa in
brackets in the published text. Nevertheless, she said, the only comment responding to the
issue had been made by the Federal Magistrate Judges Association, which saw no need to
exclude American Samoa. In addition, the Department of Justice continued to express
support for the proposal, noting that the current status was adversely affecting its law-
enforcement efforts.

Judge Bucklew reported that the advisory committee had contacted the Pacific
Islands Committee of the Ninth Circuit and explained that American Samoa would need to
comment on the proposal if it wished to be excluded from the rule. But no communication
had been received. Therefore, the advisory committee approved the rule without
excluding American Samoa.

The committee voted unanimously by voice vote to approve the proposed
amendment for final approval by the Judicial Conference.

FED.R.CRIM. P. 45

Judge Bucklew reported that the proposed amendment to Rule 45 (computing time)
was purely technical in nature. As part of the recent restyling of the Federal Rules of Civil
Procedure, some subdivisions of the civil rules governing service had been re-numbered.
As a result, cross-references in FED. R. CRIM. P. 45(c) to various provisions of the civil
rules will become incorrect when the restyled civil rules take effect on December 1, 2007.
Therefore, the advisory committee recommended amending Rule 45(c) to reflect the re-
numbered civil rules provisions. Because the amendment is purely technical, she said, the
advisory committee suggested that there would be no need for publication.

The committee voted unanimously by voice vote to approve the proposed
amendment for final approval by the Judicial Conference.
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Amendments for Publication
FED.R. CRIM. P. 16

Judge Bucklew reported that the advisory committee had voted to recommend
publishing a proposed amendment to FED. R. CRIM. P. 16 (discovery and inspection) that
would require the government, on request, to turn over exculpatory and impeaching
evidence favorable to the defendant. She traced the history of the proposal, beginning
with a position paper submitted by the American College of Trial Lawyers in 2003. The
College argued that unlawful convictions and unlawful sentencing have occurred because
prosecutors have withheld exculpatory and impeaching evidence.

Judge Bucklew emphasized that the advisory committee had devoted four years of
intensive study to refining the substance and language of the proposed amendment. She
pointed out that the rule eventually approved by the advisory committee was considerably
more modest than the changes recommended by the College, which had called for more
extensive amendments both to Rule 16 and Rule 11 (pleas). The committee, she said, had
debated and rejected proceeding with any amendments to Rule 11.

Judge Bucklew noted that the Federal Judicial Center had prepared an extensive
report for the advisory committee in 2004 surveying all the local rules and standing orders
of the district courts in this area. At the committee’s request, the Center then updated the
document on short notice in 2007. The report revealed that 37 of the 94 federal judicial
districts currently have a local rule or district-wide standing order governing disclosure of
Brady materials. She explained, however, that the Center had not searched beyond local
rules and standing orders to identify the orders of individual district judges, which may be
numerous. In addition, she said, most states have statutes or court rules governing
disclosure.

The advisory committee, she said, had also reviewed a wealth of other background
information, including a summary of the case law addressing Brady v. Maryland issues,
pertinent articles on the subject, the American Bar Association’s model rules of
professional conduct governing the duty of prosecutors to divulge exculpatory .
information, and correspondence from the federal defenders.

Judge Bucklew reported that the Department of Justice strongly opposed the
proposed amendment. In light of that opposition, she noted, former committee member
Robert Fiske had suggested that in lieu of pursuing a rule amendment, it might be more
practical for the committee to encourage the Department to make meaningful revisions in
the U.S. Attorneys’ Manual to give prosecutors more affirmative direction regarding their
Brady obligations.
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As a result of the suggestion, she said, the Department did in fact amend the
manual to elaborate on the government’s disclosure obligations. Judge Bucklew thanked
the Department on behalf of the advisory committee for its excellent efforts in this respect.
She gave special recognition to Assistant Attorney General Alice Fisher for leading the
efforts and emphasized that the entire advisory committee believed that the changes had
improved the manual substantially.

Nevertheless, she added, the advisory committee ultimately decided for two
reasons that the manual changes alone could not take the place of a rule change. First, as a
practical matter, the committee would have no way to monitor the practical operation of
the changes or even to know about problems that might arise in individual cases. Second,
the U.S. Attorneys’ Manual is a purely internal document of the Department of Justice and
not judicially enforceable.

Judge Bucklew added that the reported case law does not provide a true measure of
the scope of possible Brady problems because defendants and courts generally are not
made aware of information improperly withheld. She said that the advisory committee
had received a letter from one of its judge members strongly supporting the proposed
amendment. In the letter, the judge claimed that in a recent case before him the prosecutor
had improperly failed to disclose exculpatory material and, despite the judge’s prodding,
the Department of Justice failed to discipline the attorney appropriately for the breach of
Brady obligations.

Judge Bucklew stated that there are numerous cases in which courts have found.
that the prosecution had failed to disclose exculpatory material — if one includes cases in
which the failure to disclose did not rise to constitutional dimensions and therefore did not
technically violate the constitutional requirements of Brady v. Maryland. Beyond that, she
said, it is simply impossible to know how many failures actually occur because only the
prosecution itself knows what information has not been disclosed.

Judge Bucklew observed that the local rules and orders of many district courts
address disclosure obligations, but they vary in defining disclosure obligations and
specifying the timing for turning over materials to the defense. Some rules, for example,
impose a “due diligence” requirement on prosecutors, while others do not. She added that
the sheer number of local rules, together with the lack of consistency among them, argue
for a national rule to provide uniformity. Moreover, just publishing a proposed rule for
comment, she added, could produce meaningful information as to the magnitude of the
non-disclosure problem. If the public comments were to demonstrate that the problems
are not serious, the advisory committee could withdraw the amendment.

Professor Beale observed that two central trends currently prevail in the criminal
justice system: (1) to recognize and enhance the rights of crime victims; and (2) to reduce
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the incidence of wrongful convictions. The proposed rule, she said, would advance the
second goal. It would also promote judicial efficiency by regulating the timing and nature
of the materials to be disclosed.

The proposed amendment, she said, would require the government to disclose not
just “evidence,” but “information” that could lead to evidence. It also would require a
defendant to make a request for the information. It speaks of information “known” to the
prosecution, including information known by the government’s investigative team. She
noted that this provision was consistent with a line of Brady cases requiring disclosure of
matters known not just to attorneys but also to law enforcement agents. She added that the
Department of Justice was deeply concerned about the breadth of this particular
formulation.

Professor Beale reported that a great deal of the advisory committee’s discussion
had focused on the need to have Brady materials disclosed during the pretrial period,
rather than on the eve of trial. So, for purposes of timing, the proposed rule distinguishes
between exculpatory and impeaching information. Impeaching evidence generally relates
to testimony, and the Department is concerned that early disclosure increases potential
dangers to witnesses. Therefore, the proposed amendment specifies that a court may not
order disclosure of impeaching information earlier than 14 days before trial. That
particular timing, she said, is more favorable to the prosecution than the current limits
imposed by many local court rules. Moreover, the government has the option of asking a
judge to issue a protective order in a particular case when it has specific concerns about
disclosure.

Professor Beale reported that the Department had argued that the proposed rule is
inconsistent with Brady v. Maryland. But, she said, the advisory committee was well
aware that the proposed amendment is not compelled by Brady. Rather, Brady and related
cases set forth only the minimal constitutional requirements that the government must
follow. The proposed amendment, by contrast, goes beyond what the Supreme Court has
said is the minimum that must be turned over. Moreover, it would provide consistent
procedural standards for the turnover of exculpatory information.

Professor Beale explained that the advisory committee saw no need to include in
the rule a definition of “exculpatory” or “impeaching” evidence. The amendment also
does not require that the information to be turned over be “material” to guilt in the
constitutional sense, such that withholding it would necessitate reversal under Brady.
Professor Beale explained that the advisory committee did not want to use the word
“material” because it might be read to imply all the familiar constitutional standards. She
noted that other parts of Rule 16 use the term “material” in a different sense, referring to
information “material” to the preparation of the defense.
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Professor Beale stated that the proposed amendment would establish a consistent
national procedure and bring the federal rules more in line with state court rules and the
rules of professional responsibility. It would also introduce a judicial arbiter to make the
final decision as to what must be disclosed. Accordingly, she said, the key dispute over
the proposed amendment is whether the policy and practice it seeks to promote should be
enforced through the U.S. Attorneys’ Manual or a federal rule of criminal procedure.

Deputy Attorney General McNulty thanked Judge Bucklew and the advisory
committee for working cooperatively and openly with the Department of Justice on the
proposed rule. He pointed out that the Department had set forth its position in
considerable detail in a memorandum recently submitted to the committee.

He emphasized the central importance of Rule 16 to prosecutors, and he pointed to
the recent revisions in the U.S. Attorneys’ Manual as tangible evidence of the
Department’s willingness to address the concerns expressed by the advisory committee
and others and to ensure compliance with constitutional standards. He said, though, that
the proposed amendment was deeply disturbing and would fundamentally change the way
that the Department does business.

Mr. McNulty argued that there was simply no need for the amendment because the
Constitution, Congress, and the Supreme Court have all specified the requirements of
fairness and the obligations of prosecutors. All recognize the balance of competing
interests. But the proposed rule, he said, goes well beyond what is required by the
Constitution and federal statutes, and it would upset the careful balance that Congress and
the courts have established.

The disclosure obligations proposed in the amendment, he said, also conflict with
the rights of victims. The rule would move the Department of Justice towards an open file
policy and make virtually everything in the prosecution’s files subject to review by the
defense, including information sensitive to victims, witnesses, and the police. In cases
involving a federal-state task force, moreover, it might require that state information be
turned over to the defense, in violation of state law. The amendment, also, he said, is
inconsistent with the Jencks Act, with the rest of Rule 16, and with other criminal rules
limiting disclosure and the timing of disclosure.

The proposed amendment, he added, would inevitably generate a substantial
amount of litigation on such matters as whether exculpatory or impeachment information
is “material.” There is some question, he said, whether the rule removes “materiality” as a
disclosure standard or whether it contains some sort of back-door materiality standard. At
the very least, he said, the rule has not been thought through or studied adequately. In the
final analysis, moreover, the rule will not achieve the goal of its proponents to prevent
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abuses and miscarriages of justice because an unethical prosecutor determined to withhold
specific information will find a way to avoid any rule. )

Mr. McNulty concluded his presentation by emphasizing that the case for a rule
change had not been made, and the proposed amendment should be rejected. Moreover,
the significant revisions just made to the U.S. Attorneys’ Manual should be given time to
work. In the alternative, he said, the rule could be sent back to the advisory committee to
work through the many difficult issues that have not yet been resolved.

Assistant Attorney General Fisher added that the advisory committee had made a
conscious decision not to include a materiality standard in the amendment. In that respect,
she said, the proposal is inconsistent with current local court rules, very few of which have
eliminated the materiality requirement. It would also be inconsistent with the rest of Rule
16 in that respect. And it would undercut the rights of victims and their ability to rely on
prosecutors to protect them. The proposal, in short, would create major instability and
insecurity among witnesses, who will be less willing to come forward.

The committee chair suggested that the proposed amendment was not yet ready for
publication, and he observed that the changes in the U.S. Attorneys’ Manual were a very
important achievement that should be given time to work Another member added that his
district has an open file system that works very well. But, he said, it would be very helpful
to obtain reliable empirical evidence to support the need for a change. The Department of
Justice, he said, had done an excellent job in producing a detailed set of revisions to the
prosecutors’ manual. In the face of that achievement, he said, the committee should give
the Department the courtesy of seeing whether or not the manual changes make a
difference before going forward with a rule amendment that contains a major change in
policy. He noted that there may well be problems in monitoring the impact of the manual
changes but suggested that the committee work with the Department to explore practical
ways to measure the impact of the manual changes.

Another member agreed and added that the essential impact of the proposed
amendment will be to change the standard of review for failure to disclose — a very
significant change. Professor Beale responded that the purpose of the amendment was not
to change the standard of review, but to change pretrial behavior and provide clear
guidance on what needs to be disclosed. She explained that in civil cases the parties are
entitled to a great deal of discovery early in a case. In federal criminal cases, however,
defendants often have to wait until trial before obtaining certain essential information.
That, she said, is a glaring difference. She added that a court is more likely to require
government disclosure at trial if it is required by Rule 16, and not just by the constitutional
case law.
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Another member stated that the proposed amendment would do far more than
change the standard of review. It would, he said, radically expand the defendant’s rights to
pretrial discovery — a fundamentally bad idea. As drafted, he said, the rule has major
flaws, and if published, the public comments will be completely predictable. The defense
side will strongly favor an amendment that radically expands its pretrial discovery. The
Department of Justice, on the other hand, will vigorously oppose the change.

He predicted that if the amendment were forwarded by the committee to the
Judicial Conference, it would likely be rejected by that body. And if it were to reach the
Supreme Court, it might well be rejected by the justices. Proceeding further with the
proposed amendment, he said, would do irreparable damage to the reputation of the
Standing Committee as a body that proceeds with caution and moderation. He added that
there is nothing wrong with controversy per se, but the proposed rule is both controversial
and wrong.

The amendment, he argued, takes a constitutional-fairness standard and converts it
into a pretrial discovery procedure that gives the defense new trial-preparation rights. The
case, he said, had not been made that the rule is necessary or that violations of disclosure
obligations by prosecutors cannot be handled adequately by existing processes. He added
that the most radical effect of the rule is found not in the text of the rule itself, but in the
committee note asserting that the current requirement of materiality would be eliminated
and that all exculpatory and impeachment information will have to be turned over to the
defense, whether or not material to the outcome of a case.

Another member concurred and explained that when the Standing Committee
agrees to publish a rule, there is an understanding that it has been vetted thoroughly.
Publication, moreover, carries a rebuttable presumption that the proposal enjoys the
committee’s tentative approval on the merits. But, he said, the proposed amendment to
Rule 16 does not meet that standard. The Rules Enabling Act process is structured to
ensure that the Executive Branch has an opportunity to be heard. In this instance, he
argued, the Executive Branch has expressed serious opposition to the proposal. Thus, with
controversial proposals such as this, he argued, the committee owes it to the Judicial
Conference, the Supreme Court, Congress, and the bench and bar generally that the rule is
substantially ready when published.

One of the judges pointed out that his court’s local rules require that information
be disclosed before trial if it is material. He emphasized that if the committee were to
approve an amendment, it should include a materiality standard. Without it, he said,
courts will be inundated with essentially meaningless disputes over whether immaterial
information must be turned over. The proposed rule, he argued, would also conflict with
the Jencks Act and with constitutionally sound principles. He urged the committee to
reject the amendment. Alternatively, he suggested that if the committee believes it



37

June 2007 Standing Committee - Draft Minutes Page 37

necessary to produce a rule to codify Brady, it should at least incorporate a materiality
requirement.

Another member agreed with the criticisms expressed, but suggested it would be
useful to have a uniform rule for the federal courts to provide greater guidance on Brady
issues. The Brady standard, he said, applies after the fact. It is not really a discovery
standard, but a sort of harmless error standard on appeal.

He said that the proposed amendment would represent a radical change for the
federal courts. But, on the other hand, it would bring federal practice closer to that of the
state courts. He noted that many believe that the state courts strike a fairer balance
between giving defendants access to information and protecting witnesses and victims
against harmful disclosures. He said that additional review of state and local practices
might be useful.

Another member concurred in the criticisms of the amendment but said that the
central issue before the Standing Committee was whether to publish the rule for public
comment. Comments, he suggested, could be very useful. He noted that the proposal had
been approved by the advisory committee on an 8-4 vote, demonstrating substantial
support for it and arguing for publication. Moreover, he said, empirical research is very
difficult to obtain in this area because the defense never finds out about material
improperly withheld by prosecutors. He added that current practice under Brady is self-
serving because it is only natural for a prosecutor in the middle of a case to convince
himself or herself that a particular statement is not material. He concluded that disclosure
of exculpatory and impeaching information is a matter that needs to be addressed, and the
public comment period should be helpful in shedding light on current practices.

He expressed some skepticism regarding revisions to the U.S. Attorneys’ Manual.
For decades, he said, the Department of Justice has insisted that the manual is not binding,
but it is now characterizing the recent changes on Brady materials as crucial. He was
concerned, too, that the manual could be changed further at any time in the future.

Another participant concurred that quantitative information is difficult to obtain
and suggested that the committee could gather a good deal more anecdotal information
through interviews with judges, lawyers, and former prosecutors. If that were done, he
said, it would be important to identify the nature of the criminal offense involved because
it may turn out that disclosure is not handled the same way in different types of cases.

The committee’s reporter stressed the importance of protecting the integrity and
credibility of the Rules Enabling Act process. He said that the committee should proceed
with caution and not risk its credibility by publishing a proposed amendment that is very
controversial and not supported by sufficient research. He suggested that the rule be
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deferred and the committee consider asking the Federal Judicial Center to conduct
additional research. ’ '

Judge Hartz moved to reject the amendment outright and not to send it back
to the advisory committee for further review. He suggested that the debate appeared to
come down to an ideological difference of opinion over what information should be
disclosed by prosecutors to defendants. The dispute, he said, is not subject to meaningful
empirical investigation, and it would not be a good use of resources to return the matter to
the advisory committee or to ask the Federal Judicial Center for further study.

Judge Bucklew said that the advisory committee had spent four years on the
proposal and had discussed it at every committee meeting. A majority of the committee,
she explained, believed strongly that the proposal was the right and fair thing to do. She
agreed, though, that it was hard to see what good additional research, including anecdotal
information, would produce. Therefore, she said, if the Standing Committee were to
disagree with the merits of the proposal, it should simply reject the rule and not send it
back to the advisory committee nor keep it on the agenda.

Professor Beale added that the advisory committee could continue to work on
refining the proposal or conduct additional research, if that would help. But, she said, if
the Standing Committee were to conclude that the amendment is fundamentally a bad idea
in principle, it would ultimately be a waste of time to attempt to obtain more information.

She noted that conditions and prosecution policies vary enormously among judicial
districts. - In some districts, disclosure seems not to be a problem, but in others there may
have been improper withholding of information. A study could be crafted to examine the
differences among the districts and ascertain why there are disclosure problems in some
districts, but not others. In the final analysis, though, if it appears that the Standing
Committee will still oppose any amendment — even after additional research and tweaking
— it would be wise just to end the matter and not expend additional time and resources on
1t.

One member suggested that it would be helpful to survey lawyers and judges on
disclosure in practice. He pointed to the influential and outcome-determinative research
conducted for the committee by the Federal Judicial Center in connection with FED. R.
App. P. 32.1, governing unpublished opinions. By analogy to that successful research
effort, he recommended that more research be conducted — unless the committee
concludes as a matter of policy that no amendment to Rule 16 would be acceptable.

Another member stated that he worried about the message the committee would
send the bar by rejecting an amendment to Rule 16 out of hand. He noted that the bar is
concerned that prosecutors do not always disclose information that they should. He
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commended the Department of Justice for its good faith efforts to work with the
committee and recommended that, rather than rejecting the proposed amendiment outright,
the matter be returned to the advisory committee to monitor the impact of the recent
changes in the U.S. Attorneys” Manual.

The committee chair noted that there are many different local rules governing
disclosure of exculpatory and impeachment information. With regard to the Federal Rules
of Civil Procedure, he explained that the committee had found the lack of uniformity
among districts to be intolerable. Consistency, he said, is very important to the unity of
the federal judicial system. A defendant’s right to exculpatory information should not vary
greatly from court to court. Thus, if there is to be a national rule to codify Brady
obligations, it should contain a clear standard. There is, he said, little support for a
national open-file rule, but achieving consensus on the right balance would be very
complex and difficult.

The chair suggested that there are various ways to elicit meaningful information
from the legal community other than by publishing a rule or asking the Federal Judicial
Center for additional research. He noted, for example, that the Advisory Committee on
Civil Rules had conducted a number of conferences with the bar on specific subjects, and
the committee’s reporter had sent memoranda to the bar seeking views on discrete matters.
He concluded that the Standing Committee should not tell the advisory committee that:
criminal discovery is off the table. It is, he said, a topic that needs further study. But the
advisory committee should proceed slowly and methodically with any study.

Two members agreed that there is room for continuing study and input from bench
and bar regarding pretrial discovery, the conduct of prosecutors, and uniformity among the
districts. Nevertheless, they recommended that all work cease on the pending amendment
to Rule 16 because it is too radical and cannot be fixed. Another member agreed that the
proposed amendment is not the right rule, but suggested that the issues it raises are very
important and need to be considered further. He said that there is room for further
research and analysis to see whether a consensus can be developed on a uniform rule for
the entire federal system. Thus, he recommended that the proposal be returned to the
advisory committee, but not rejected outright.

Deputy Attorney General McNulty observed that even if the Standing Committee
rejects the proposal, the advisory committee could still continue to explore the issues on its
own in a slow and methodical manner. Slowing down the process, he said, was important
to the Department, which has been concerned that it must continue to stay on the alert
because the proposed amendment could resurface in revised form.

Judge Thrash observed that a consensus appeared to have emerged not to publish
the proposed amendment, but to defer further consideration of it indefinitely, with the
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understanding that the advisory committee will be free to study the topic matter further
and take such further action as it deems appropriate at some future date. He offered this
course of action as a substitute motion for Judge Hartz’s motion, with Judge Hartz’s
agreement.

Deputy Attorney General McNulty agreed and added that the advisory committee
would not be proceeding under any expectation as to when, if ever, the issue should come
back to the Standing Committee.

The committee with one objection voted by voice vote to adopt Judge
Thrash’s substitute motion.

FED.R. CRIM. P. 7, 32, and 32.2

Professor Beale reported that the proposed amendments to Rules 7 (indictment and
information), 32 (sentence and judgment) and 32.2 (criminal forfeiture) would clarify and
improve the rules governing criminal forfeiture. She noted that the amendments were not
controversial, and they had been approved unanimously by the advisory committee.

The committee voted unanimously by voice vote to approve the proposed
amendments for publication.

FED. R. CRIM. P. 41

Judge Bucklew reported that the advisory committee recommended publishing
proposed amendments to Rule 41 (search and seizure) to govern searches for information
stored in electronic form. The amendments would acknowledge explicitly the need for a
two-step process — first, to seize or copy the entire storage medium on which the
information is said to be contained, and, second, to review the seized medium to determine
what electronically stored information contained on it falls within the scope of the warrant.

Judge Bucklew explained that the search frequently occurs off-site after the
computer or other storage medium has been seized or copied by law enforcement officers.
She added that the revised rule specifies that in the case of seizure of electronic storage
media or the seizure or copying of electronically stored information, the inventory may be
limited to a description of the physical storage media seized or copied.

The committee voted unanimously by voice vote to approve the proposed
amendments for publication.
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RULE 11 OF THE RULES GOVERNING §§ 2254 AND 2255 PROCEEDINGS

Professor Beale explained that the proposed companion amendments to Rule 11 of
the Rules Governing §§ 2254 and 2255 Proceedings (certificate of appealability and
motion for reconsideration) would provide the procedure for a litigant to seek
reconsideration of a district court’s ruling in a habeas corpus case. They would specify
that a petitioner may not seek review through FED. R. C1v. P. 60(b) (relief from judgment
or order).

She reported that the advisory committee had considered a much broader proposal
by the Department of Justice to eliminate coram nobis and other ancient writs, but it had
decided on fundamental policy grounds against the change. Instead, the committee’s
proposal specifies that the only procedure for obtaining relief in the district court from a
final order will be through a motion for reconsideration filed within 30 days after the
district court’s order is entered.

A member observed that the proposed amendment may narrow the scope of
reconsideration in a way that the advisory committee did not intend. He noted that
proposed Rule 11(b) may preclude the use of FED. R. C1v. P. 60(a) to seek reconsideration
based on a clerical error — relief most often sought by the government. He suggested that
the proposed rule may not be needed, and the stated justification for it was confusing. He
also questioned whether the proposed rule did what it was intended to do, namely codify
the Supreme Court’s decision in Gonzalez v. Crosby. And he objected to the proposed 30-
day time limit on the grounds that an unrepresented pro se litigant should not face a shorter
time-limit than others.

Judge Levi asked whether, given these concerns, the advisory committee would be
willing to hold the proposal for possible publication at a later time. Judge Bucklew agreed
to recommend that only the proposed amendment to Rule 11(a) be published for public
comment, and that the remainder of the rule be deferred for further consideration by the
advisory committee.

The committee voted unanimously by voice vote to approve the proposed
amendments to Rule 11(a) of both sets of rules for publication and to defer
consideration publishing the proposed amendments to Rule 11(b) of both sets of
rules. '

Professor Struve noted that if the proposed amendment to Rule 11(b) did not go
forward for publication, the Standing Committee should also not publish the proposed
amendment to FED. R. APP. P. 4(a)(4)(A), which makes reference to the proposed new
Rule 11(b). Accordingly, the committee voted unanimously by voice vote not to
publish the proposed amendment to FED. R. APP. P. 4(a)(4)(A).
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TME-COMPUTATION RULES

FED.R. CRIM. P. 5.1, 7, 12.1, 12.3, 29, 33, 34, 35, 41, 47, 58, 59
RULE 8 OF THE RULES GOVERNING §§ 2254 AND 2255 PROCEEDINGS

As noted above on pages 10-11, the committee approved for publication the
proposed time-computation amendments to the Federal Rules of Criminal Procedure.

Informational Items
FED.R. CRIM. P. 29

Judge Bucklew reported that the advisory committee had decided not to submit to
the Standing Committee any proposed amendments to FED. R. CRIM. P. 29 (motion for a
judgment of acquittal). Theproposal published by the committee would have required a
judge to wait until after a jury verdict to direct a verdict of acquittal unless the defendant
were to waive his or her double jeopardy rights and give the government an opportunity to
appeal the pre-verdict acquittal.

She noted that there had been a good deal of public comment on the proposal, most
of it in opposition. Several different grounds had been offered for the objections — most
noticeably that the amendments would exceed the committee’s authority under the Rules
Enabling Act, impose an unconstitutional waiver requirement, fail to provide needed
flexibility to sever multiple defendants and multiple counts when necessary, and intrude
on judicial independence. Several comments added that the proposed amendments were
simply not needed because directed acquittals are rare in practice.

Judge Bucklew reported that the advisory committee first had voted 9 to 3 to reject
the proposed rule, and then it voted 7 to S to table it indefinitely and not continue working
on it. She added that most members of the advisory committee had simply not been
convinced that a sufficient showing of need had been made to justify moving forward a
proposal in the face of the many different objections raised.

A member explained that the Department of Justice had cited as a need for the rule
several examples of pre-verdict acquittals that the Department considered improper. But,
he said, research set forth in the committee materials suggested that the acquittals in those
particular cases, upon closer examination, appear to have been justified. Professor Beale
explained that the materials included a letter from the federal defenders containing detailed
transcript quotations and references to demonstrate the reasons for the pre-verdict
acquittals in those cases. This letter, she said, had had a large impact on the advisory
commuittee.
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REPORT OF THE ADVISORY COMMITTEE ON EVIDENCE RULES

Judge Smith and Professor Capra presented the report of the advisory committee,
as set forth in Judge Smith’s memorandum and attachments of May 15, 2007 (Agenda
Item 6).

Amendment for Final Approval of the Judicial Conference
FED. R. EVID. 502

Judge Smith reported that the advisory committee’s primary impetus in proposing
new Rule 502 (waiver of attorney-client privilege and work-product protection) was to
address the high costs of discovery in civil cases. He explained that if the rules governing
waiver were made more uniform, predictable, and relaxed, attorneys could reduce the
substantial efforts they now expend on privilege review and decrease the discovery costs
for their clients. Lawyers today, he said, must guard against the most draconian federal or
state waiver rule in order to protect their clients fully against the danger of inadvertent
subject-matter waiver.

Judge Smith added that national uniformity is greatly needed in this area. The bar,
he said, has been strongly supportive of the proposed new rule, and their comments have
been very useful in improving the text. He explained that proposed Rule 502(b) specifies
that an inadvertent disclosure will not constitute a waiver if the holder of the privilege or
protection acts reasonably to prevent disclosure and takes reasonably prompt measures to
rectify an error. Subject-matter waiver will occur only when one side acts unfairly and
offensively in attempting to use a privilege waiver as to a particular document or
communication.

Professor Capra added that the bar believes strongly that the rule will be very
beneficial. It would provide national uniformity and liberalize the current waiver standard
in the federal courts. He noted that the text had been refined further since the April 2007
advisory committee meeting in response to suggestions from a Standing Committee
member and the Style Subcommittee.

Professor Capra noted that Rule 502(c) deals with disclosure and waiver in state-
court proceedings. He pointed out that the advisory committee had been very sensitive to
federal-state comity concerns and had revised the rule to take account of comments made
by the Federal-State Jurisdiction Committee of the Judicial Conference and state chief
justices.
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He emphasized that the rule will provide protection in state proceedings and,
indeed, must do so in order to have any real meaning. But, he said, the rule does not
explicitly address disclosures first made in the course of state-court proceedings. Thus, if
a party seeks to use in a federal proceeding a disclosure made in a state proceeding, the
federal rule will not necessarily govern. Rather, the most protective rule would apply, i.e.,
the one most protective of the privilege.

~ Professor Capra explained that Rule 502(d) is the heart of the new rule. It specifies
that a federal court’s order holding that a privilege or protection has not been waived in the
litigation before it will be binding on all persons and entities in all other proceedings —
federal or state — whether or not they were parties to the federal litigation. Rule 502(e)
provides that parties must seek a court order if they want their agreement on the effect of
disclosure to be binding on third parties.

Professor Capra reported that the Department of Justice had expressed concern
over the committee’s decision to extend Rule 502(b) to inadvertent disclosures made “to a
federal office or agency,” as well as “in a federal proceeding.” He noted that members of
the bar had argued that the cost of pre-production review of materials disclosed to a federal
agency can be just as great as that before a court.

He explained that the Department of Justice was concerned that an Executive
Branch officer does not generally know whether there has been a waiver. A matter before
an agency is not yet a “proceeding,” and there is no judge to whom the agency can go for a
ruling on waiver. As a practical matter, then, an agency may get whip-sawed later if a
party claims that it did not intend to waive protection or privilege. That scenario may
occur now, but the Department believes that it is likely to happen more often under the
proposed rule. He noted that the advisory committee was aware of the Department’s
concerns, but it was willing to accept that risk in return for the benefits of reducing the
costs of discovery before government agencies.

Professor Capra reported that, as published, the rule had set forth in brackets a
provision governing “selective waiver.” The bracketed selective waiver provision had
specified that disclosure of protected information to a federal government agency
exercising regulatory, investigative, or enforcement authority does not constitute a waiver
of attorney-client privilege or work-product protection as to non-governmental persons or
entities, whether in federal or state court.

Professor Capra pointed out that the advisory committee had not voted
affirmatively for the provision, but had included it for public comment at the request of the
former chairman of the House Judiciary Committee. During the comment period, he said,
the provision had evoked uniform and strong opposition from the bar, largely on the
grounds that it would further encourage a “culture of waiver” and weaken the attorney-
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client privilege. On the other hand, he said, representatives of government regulatory
" agencies supported the selective waiver provision.

Professor Capra said that, as a result of the public comments, the advisory
committee had decided that selective waiver was essentially a political question and
should be removed from the rule. Instead, it agreed to prepare a separate report for
Congress containing appropriate statutory language that Congress could use if it wanted to
enact a selective waiver provision. The draft letter, he said, would state that the
committee’s report on selective waiver is available on request if Congress wants it.
Professor Capra emphasized that the advisory committee did not want to let a
controversial issue like selective waiver detract from, or interfere in any way with,
enactment of the rest of the proposed new rule, which is non-controversial and will have
enormous benefits in reducing discovery costs.

A member asked what good it does, once a disclosure in a state proceeding has
been found to have waived the privilege in that state proceeding, for the privilege to be
found protected in a later federal proceeding. As a practical matter, the disclosed
information is already out. Professor Capra responded that the advisory committee had
discussed these issues with the Conference of Chief Justices and had reached an agreement
that the federal rule would apply if more protective of the privilege than the applicable
state rule. In fact, though, most states have a rule on inadvertent disclosure similar to the
proposed new federal rule, and the rule of some states is more protective of the privilege.
Given those circumstances, he said, the concern may be largely theoretical. He added that
it would be very complex to apply a state law of waiver that is /ess protective of the
privilege than the federal rule. The proposed new rule would avoid that situation.

A member pointed out that even though the advisory committee had decided that
the proposed new rule would not address the matter, selective waiver is still present. As a
practical matter, once there is a federal judicial proceeding involving the federal
government, proposed Rule 502(d) may function as a mechanism for a selective waiver.
For example, a party may permit a document to be disclosed to its federal government
opponent. Even if the privilege is found waived as to that document, there will not be a
subject-matter waiver unless the exacting requirements of Rule 502(a) are met. If the
court rules that there is no subject-matter waiver, the ruling will be binding in later
proceedings under Rule 502(d). Thus, the new rule will give the government an incentive
to initiate a judicial proceeding in the hope of extracting what would amount to a selective
waiver.

Mr. Tenpas observed, regarding selective waiver, that the Department has been
told for years by parties under investigation that they would like to turn over specific
documents to the government, but could not afford to do so for fear of waiving the
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privilege as to everybody else. Ironically, he said, the same people now say that they are
strongly opposed to a selective waiver rule.

He added that the Department would prefer that the rule proceed to Congress with
a selective waiver provision included. He wanted to make sure that the issue is preserved
and that the Department’s support for sending the rest of the rule forward is not interpreted
as a lack of support for selective waiver.

A member stated that he was distressed by the length of the proposed committee
note. He said that it reads like a law review article and should be cut substantially.
Professor Capra responded that a longer note was needed in this particular instance
because it will become important legislative history when the rule is enacted by Congress.
Another member pointed out that committee notes help to explain the rationale for a rule
during the public comment process. But once the rule is promulgated, it might be better to
have a shorter note on the books. He suggested that the note might be made shorter and
some of its points transferred to a covering letter to Congress.

Professor Capra observed that when Congress enacted FED. R. EVID. 412
(relevance of alleged victim’s past sexual behavior or predisposition) it had declared that
the committee note prepared by the rules committees would constitute the legislative
history of the statute. Congress, he said, could do the same thing with the proposed new
Rule 502. That possibility, he said, would argue for a relatively lengthy note. He further
commented that the signals the advisory committee reporters receive from the Standing
Committee are not uniform as to what the committee notes are supposed to do. In any
event, he said that he would cut back the length of the note in response to the members’
comments.

Professor Coquillette added that committee notes often become fossilized over
time. Statements that are very useful at the time a rule is adopted can, several years later,
become unnecessary, disconnected, or wrong. The rules committees, however, cannot
change a note without changing the rule. Also, he said, some lawyers only use the text of
the rule, and they do not have ready access to committee notes and the treatises.

A member questioned the language of proposed Rule 502(b)(2) that the holder of a
privilege must take “reasonable steps” to prevent disclosure. The whole point of the rule,
he said, is that in a big document-production case an attorney need not search each and
every document to uncover embedded privilege issues. But what, in fact, constitutes the
“reasonable steps” that the attorney must take? He pointed out that he personally would
avoid problems by reaching an early agreement in every case with his opponent to address
inadvertent waiver. Professor Capra responded, however, that not every party can obtain
such an agreement. Moreover, an attorney cannot know for certain in advance that he or
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she will reach an agreement with the opponent or be able to obtain a court order. He
predicted that in time, few issues will arise under the language of Rule 502(b).

Mr. Tenpas explained further the Department of Justice’s concern over extending
the inadvertent waiver provision to documents turned over “to a federal office or agency.”
He explained that the Department was well aware that it is very expensive for a party to
conduct privilege review of documents given to a federal agency, just as it is in litigation
before a court. The proposed new rule, therefore, is designed to change parties’ conduct in
this regard, and reduce the costs of privilege review.

The problem for the government, though, is that the federal office or agency does
not know whether a disclosure will constitute a waiver until it can obtain a ruling from a
judge in some future litigation. He recognized that that is also the case now. But he
argued that no one knows how many more privileged documents will slip through under
the new rule, as compared to the current regime. The Department, he said, was concerned
that it will occur more frequently under the proposed rule.

He suggested that it would make sense at this point to limit the new rule to federal
court proceedings only. The committee could at a later date consider whether to extend it
to documents disclosed to federal regulators.

Mr. Tenpas moved to amend proposed Rule 502(b) by striking from line 18
the words “or to a federal office or agency.”

A member noted that consideration of proposed Rule 502 is different from the
committee’s usual rulemaking process because any rule pertaining to privileges must be
affirmatively enacted by Congress. This circumstance creates practical problems if the
committee wants to make additional changes later in light of experience under the rule.
The committee could not then merely make changes through the rulemaking process, but
would have to return to Congress for a further statutory amendment. This, he said, is an
argument against making the change that the Department of Justice urges, i.e., deleting “or
to a federal office or agency.”

Judge Smith stated that the issue of including “a federal office or agency” in the
inadvertent disclosure provision was not a deal-breaker for the advisory committee. The
public comments, he said, had made it clear that something needs to be done as soon as
possible to reduce the costs of privilege review in discovery. Thus, getting a new Rule
502 enacted by Congress is the main goal. Beyond that, he said, the rule should cover as
many contexts as possible.

Mr. Tenpas stated that the main focus of the proposed rule is on litigation in court,
not on dealings with federal agencies. Productions of documents to federal agencies
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outside litigation, he argued, do not entail huge document productions nearly so often as in
litigation.

The committee voted by voice vote, with two objections, to deny the motion to
strike the words “or to a federal office or agency.”

Judge Hartz moved to approve Rule 502, subject to possible further
refinements in the language regarding state proceedings.

Judge Levi stated that the proposed new rule is extremely important and will
reduce the cost of litigation in a significant way. He recognized that the Department of
Justice has had concerns about applying the rule’s inadvertent waiver principles to
documents disclosed “to a federal office or agency.” Nevertheless, he implored the
Department not to allow its opposition to that particular provision to be interpreted by
Congress in any way as opposition to the rule. He said that Congress must not be sent
signals that the rule is either complicated or controversial. To the contrary, he said, the
public comments had demonstrated that the rule is universally supported, very important,
and urgently needed. Mr. Tenpas responded that the Department of Justice would vote in
favor of the proposed new rule.

The committee without objection by voice vote agreed to send the proposed
new rule to the Judicial Conference for final approval.

ADAM WALSH CHILD PROTECTION ACT

Professor Capra reported that the Adam Walsh Child Protection and Safety Act of
2006 directed the committee to “study the necessity and desirability of amending the
Federal Rules of Evidence to provide that the confidential marital communications
privilege and the adverse spousal privilege shall be inapplicable in any Federal proceeding
in which a spouse is charged with a crime against (1) a child of either spouse; or (2) a
child under the custody or control of either spouse.”

Professor Capra pointed out that the Congressional reference had been generated
by concern over a 2005 decision in the Tenth Circuit. The court in that case had refused to
apply a harm-to-child exception to the adverse testimonial privilege. The defendant had
been charged with abusing his granddaughter, and the court upheld his wife’s refusal to
testify against him based on the privilege protecting a witness from being compelled to
testify against her spouse.

Professor Capra explained that the decision is the only reported case reaching that
conclusion, and it does not even appear to be controlling authority in the Tenth Circuit.
Moreover, there are a number of cases from the other circuits that reached the opposite
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conclusion. He said that the advisory committee had decided that there was no need to

“propose an amendment to the evidence rules to respond to a single case that appears to
have been wrongly decided. He added that that the committee had been unanimous in its
decision not to recommend a rule, although the Department of Justice saw the enactment
of a statute at the initiative of Congress as raising a different question.

Professor Capra reported that the advisory committee had prepared a draft report
for the Standing Committee to send to Congress concluding that an amendment to the
evidence rules is neither necessary nor desirable. At the request of the Department,
however, the report also included suggested language for a statutory amendment should
Congress decide to proceed by way of legislation. Mr. Tenpas added that cases involving
harm to children are a growing part of the Department’s activity, and the Department
likely would not oppose a member of Congress introducing the draft rule language as a
statute.

The committee without objection by voice vote approved the report for
submission to Congress.

Informational items

Professor Capra reported that the advisory committee would begin the process of
restyling the evidence rules in earnest at its November 2007 meeting. He noted that
Professor Kimble, the committee’s style consultant, was already at work on an initial draft
of some rules.

Professor Capra said that the advisory committee had decided to defer considering
any amendments to the evidence rules that deal with hearsay in order to monitor case law
development following the Supreme Court’s decision in Crawford v. Washington, 541
U.S. 36 (2004). He noted that earlier in the current term, the Court had ruled that if a
hearsay statement is not testimonial in nature, there are no constitutional problems with
admitting it. As a result, the advisory committee might begin to look again at possible
hearsay exceptions.

REPORT ON STANDING ORDERS

Professor Capra said that Judge Levi had asked him to prepare a preliminary report
on the proliferation of standing orders and how and whether it might be possible to
regulate standing orders. He thanked Jeffrey Barr and others at the Administrative Office
for gathering extensive materials on the subject for him.
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He noted that standing orders are general orders of the district courts. But the term
is also used to include the orders of individual judges. In addition, the difference between
local rules and standing orders is not clear, as subject matter appearing in one court’s local
rules appears in another’s standing orders. In some instances, standing orders abrogate a
local court rule, and some standing orders conflict with national rules.

Standing orders, unlike local rules, do not receive public input. They are easier to
change but are not subject to the same review by the court or the circuit council. They are
also harder for practitioners to find, as they are located in different places on courts’ local
web sites. Some courts, moreover, do not post standing orders, and many judges do not
post their own individual orders. And the courts’ web sites do not have an effective search
function.

Professor Capra suggested that one question for the Standing Committee was to
decide what can, or should, be done about the current situation. A few districts, he said,
had made some attempt to delineate the proper use of standing orders, such as by limiting
them to administrative matters and to temporary matters where it is difficult to keep up
with changes, such as electronic filing procedures. He suggested that another approach
would be to include basic principles in a local court rule and supplement them with a more
detailed local practice manual.

Professor Capra pointed out that his preliminary report had set forth some
suggestions as to the role that the Standing Committee might assume vis a vis standing
orders. One possibility would be to initiate an effort akin to the local-rules project to
inform the district courts of problems with their standing orders. But, he said, that course
would require a massive undertaking. Another approach would be to focus only on those
orders that conflict with a rule. Alternatively, the committee could list the topics that
should be included in local rules and those that belong in standing orders. In addition, the
committee might address best practices for local court web sites.

Members said that Professor Capra’s report was excellent and could be very
helpful to judges and courts. One suggested that the Judicial Conference should distribute
the report to the courts and adopt a resolution on standing orders. Judge Levi added that
the report was not likely to encounter much resistance because it does not tell courts what
to do, but just recommends where information might be placed in rules or orders. He
suggested that the report be presented at upcoming meetings of chief district judges and
the district-judge representatives to the Judicial Conference. Finally, Judge Levi
recommended that his successor as committee chair consider the best way to make use of
the report.



51

June 2007 Standing Committee - Draft Minutes Page 51

REPORT ON SEALING CASES

Mr. Rabiej reported that the Executive Committee of the Judicial Conference had
asked the rules committees, in consultation with other Conference committees, to address
the request of the Court of Appeals for the Seventh Circuit that standards be developed for
regulating and limiting the sealing of entire cases. He noted that there had been problems
in a handful of courts regarding the docketing of sealed cases. The electronic dockets in
those courts had indicated that no case existed, and gaps were left in the sequential case-
numbering system. This led some to criticize the judiciary and accuse it of concealing
cases. Corrective action has been taken, in that the electronic docket now states that a case
has been filed, but sealed by order of the court.

Mr. Rabiej said that a complete solution to the problems of sealed cases may
require a statute. Judge Levi decided to appoint a subcommittee, chaired by Judge Hartz
and including members of other Conference committees, to study the matter and respond
to the request of the Seventh Circuit. He said that a representative from each of the
advisory committees should be included on the new subcommittee, as well as a
representative from the Department of Justice.

NEXT COMMITTEE MEETING

The next meeting of the committee will be held on January 14-15, 2008, in
Pasadena, California.

Respectfully submitted,

Peter G. McCabe,
Secretary
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4 JUDICIAL CONFERENCE OF THE UNITED STATES

WASHINGTON, D.C. 20544

THE CHIEF JUSTICE JAMES C. DUFF
OF THE UNITED STATES Secretary
Presiding
PRELIMINARY REPORT
JUDICIAL CONFERENCE ACTIONS
September 18, 2007
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All the following matters requiring the expenditure of funds were approved by the
Judicial Conference subject to the availability of funds and to whatever priorities the
Conference might establish for the use of available resources.

skokkok ko ok kok ok sk kok ok ok ok kkokk
CAtits September 18, 2007 session, the Judicial Conference of the United States:
Elected to the Board of the Federal Judicial Center Judge William B. Traxler, Jr., of
the Court of Appeals for the Fourth Circuit, to fill the unexpired term of Chief Judge
Karen J. Williams of the same court.

EXECUTIVE COMMITTEE

Approved a resolution in recognition of the substantial contributions made by the
Judicial Conference committee chairs whose terms of service end in 2007.

Approved a resolution in memory of Karen Siegel, former Administrative Office
Assistant Director for the Office of Judicial Conference Executive Secretariat.

COMMITTEE ON THE ADMINISTRATION OF THE BANKRUPTCY SYSTEM

Amended the guidelines for handling bankruptcy mega cases to clarify that claims
in mega cases may be filed directly with a third-party processor employed at the
expense of the estate as permitted under 28 U.S.C. § 156(c).

COMMITTEE ON THE BUDGET

Approved the Budget Committee’s budget request for fiscal year 2009, subject to

amendments necessary as a result of (a) new legislation, (b) actions of the Judicial
Conference, or (c) any other reason the Executive Committee considers necessary
and appropriate.
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

Approved proposed amendments to Bankruptcy Rules 1005, 1006, 1007, 1009, 1010,
1011, 1015, 1017, 1019, 1020, 2002, 2003, 2007.1, 2015, 3002, 3003, 3016, 3017.1,
3019, 4002, 4003, 4004, 4006, 4007, 4008, 5001, 5003, 6004, 7012, 7022, 7023.1,
8001, 8003, 9006, 9009, and 9024, and new Bankruptcy Rules 1021, 2007.2, 2015.1,
2015.2,2015.3, 5008, and 6011, and agreed to transmit them to the Supreme Court
for its consideration with a recommendation that they be adopted by the Court and
transmitted to Congress in accordance with the law.

Approved revisions to Bankruptcy Official Forms 1, 3A, 3B, 4, 5, 6, 7, 9A-1, 10,
16A, 18, 19, 21, 23, and 24 to take effect on December 1, 2007.

Approved new Bankruptcy Official Forms 25A, 25B, 25C, and 26 to take effect
on December 1, 2008. ‘

Approved proposed amendments to Criminal Rules 1, 12.1, 17, 18, 32, 41(b), 45,
and 60, and new Criminal Rule 61, and agreed to transmit them to the Supreme

Preliminary Report, Sept. 2007 - Page 7
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Court for its consideration with a recommendation that they be adopted by the
Court and transmitted to Congress in accordance with the law.

Approved proposed new Evidence Rule 502 and agreed to transmit it to Congress
with a recommendation that it be adopted by Congress.

Approved sending to Congress a report on the Necessity and Desirability of
Amending the Federal Rules of Evidence to Codify a “Harm to Child” Exception
to the Marital Privileges.

Preliminary Report, Sept. 2007 - Page 8
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April 30, 2007

Honorable Nancy Pelosi
Speaker of the House of Representatives
Washington, D.C. 20515

Dear Madam Speaker:

I have the honor to submit to the Congress the amendments to the Federal
Rules of Civil Procedure that have been adopted by the Supreme Court of the
United States pursuant to Section 2072 of Title 28, United States Code.

Accompanying these rules are excerpts from the report of the Judicial
Conference of the United States containing the Committee Notes submitted to the
Court for its consideration pursuant to Section 331 of Title 28, United States Code.

Sincerely,

/s/ John G. Roberts, Jr.
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April 30, 2007

SUPREME COURT OF THE UNITED STATES

ORDERED:

1. That the Federal Rules of Civil Procedure be, and they hereby are,
amended by including therein the amendments to Civil Rules 1 through 86 and new
Rule 5.2.

2. That Forms 1 through 35 in the Appendix to the Federal Rules of Civil
Procedure be, and they hereby are, amended to become restyled Forms 1 through
82.

[See infra., pp. __ _ _ ]

3. That the foregoing amendments to the Federal Rules of Civil Procedure
shall take effect on December 1, 2007, and shall govern in all proceedings thereafter
commenced and, insofar as just and practicable, all proceedings then pending.

4. That THE CHIEF JUSTICE be, and hereby is, authorized to transmit to
the Congress the foregoing amendments to the Federal Rules of Civil Procedure in
accordance with the provisions of Section 2072 of Title 28, United States Code.
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DRAFT MINUTES
CIvIiL RULES ADVISORY COMMITTEE
APRIL 19-20, 2007

The Civil Rules Advisory Committee met on April 19 and 20, 2007, at the Brooklyn Law
School. The meeting was attended by Judge Lee H. Rosenthal, Chair; Judge Michael M. Baylson;
Judge David G. Campbell; Professor Steven S. Gensler; Daniel C. Girard, Esq.; Judge C. Christopher
Hagy; Justice Nathan L. Hecht; Robert C. Heim, Esq.; Hon. Peter D. Keisler; Judge Paul J. Kelly,
Jr.; Chief Justice Randall T. Shepard; Chilton Davis Varner, Esq.; Anton R. Valukas, Esq.; and
Judge Vaughn R. Walker. Professor Edward H. Cooper was present as Reporter, and Professor
Richard L. Marcus was present as Special Reporter. Judge Sidney A. Fitzwater and Professor Daniel
R. Coquillette, Reporter, represented the Standing Committee. Judge Eugene R. Wedoff attended
as liaison from the Bankruptcy Rules Committee. Professor Catherine T. Struve represented the
Appellate Rules Committee. Peter G. McCabe, John K. Rabiej, James Ishida, and Jeffrey Barr
represented the Administrative Office. Joe Cecil and Thomas Willging represented the Federal
Judicial Center. Ted Hirt, Esq., Department of Justice, was present. Matthew Hall, Rules Clerk for
Judge David F. Levi, attended. Alfred W. Cortese, Jr., Esq., and Jeffrey Greenbaum (ABA Litigation
Section liaison) were present as observers. Judge David Trager and Dean Joan G. Wexler
represented the Brooklyn Law School.

Judge Rosenthal began the meeting by noting that the Committee was fortunate to enjoy the
elegant meeting spaces and the generous hospitality of the Brooklyn Law School. Judge Trager has
been most helpful and kind in preparing the Law School’s welcome. Judge Trager noted that the
conference center had been his “baby” while he was the Law School’s Dean. He praised the staff
who made possible the flawless arrangements and elegant food. The Committee responded to his
welcome with warm applause. Dean Wexler appeared later to add her welcome and wishes for a
productive meeting. Judge Rosenthal renewed the Committee’s expressions of appreciation for the
elegant hospitality, and noted that “we always leave here with better rules.”

Judge Rosenthal delivered sad news. Judge Levi has undergone three surgeries for an eye
problem, but is carrying on in good spirit. Mark Kasanin, a long-time Committee member who
contributed greatly in many ways, particularly in guiding the Committee through periodic encounters
with the Supplemental Rules, is ill; the Committee expressed its best wishes for a speedy and
complete recovery.

Judge Rosenthal noted that Justice Hecht was attending to enjoy a “ceremonial” meeting after
the conclusion of his two terms as a Committee member. Justice Hecht has played a critical role
both in the rules the Committee has made and in the rules it has decided not to make. He commands
an extraordinary level of respect in the Texas bar that cannot be described in words. He has been
a lifelong servant of the people of Texas. The Style Project bears his fingerprints all over it. The
Rules refer to “electronically stored information,” not “digital information,” because he reminded
the Committee of fingerprints. He came to the Committee because of his great work on the Texas
rules of procedure. The Committee will miss his work, and his company. Justice Hecht was
presented a Judicial Conference diploma of recognition for his service from 2000 through 2006.

Justice Hecht responded that he had worked on Texas procedure for 18 years. Work on the
Federal Civil Rules has been enjoyable, despite the occasional tedium. His years on the Committee
included intense work on class actions, discovery of electronically stored information, and the Style
Project. Electronically stored information “has got me on a lot of programs around the country,
showing the great interest in what the Committee does.” The Rules are more than rules. They
describe the civil justice system around the country.

Judge Rosenthal noted that this meeting also would be the final meeting for two members
who were unable to attend. Frank Cicero wrote that it had been a privilege to work with the
Committee. He recognizes the outstanding knowledge and experience of the Administrative Office
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Rules Committee Support staff. And, to his surprise, Committee work taught him much about rules
that he had thought to know thoroughly well. The Committee expressed its thanks for his hard work
and devotion to Committee business.

Judge Thomas Russell wrote that he was impressed with the intellectual rigor and knowledge
the Committee brought to each rule that came up for consideration. He met and enjoyed many new
friends. “All good things shall — I mean must — come to an end.” The Committee expressed its
thanks to Judge Russell — “a country judge” — for his devotion to its work, including service as
chair of subcommittees for the Style Project and the Time-Computation Project.

Judge Rosenthal noted that three miniconferences had been held since the September
Committee meeting. One was held in New York in January to explore Rule 56 revisions with a
large, diverse, and very helpful group of lawyers. Two were held on disclosure and discovery of
expert trial witnesses. The first was held in Scottsdale, Arizona, in conjunction with the January
meeting of the Standing Committee, with another large, diverse, and very helpful group of lawyers.
The second was held yesterday in New York with a group of New Jersey lawyers to explore
experience with a New Jersey rule that closes off discovery of draft expert reports and some parts
of communications between trial counsel and trial expert witnesses. Never has a group of lawyers
been so unanimous in providing an upbeat endorsement of a rule of procedure.

The Standing Committee met in January. It approved publication this summer of
amendments that would delete Rule 13(f) and amend Rules 15(a) and 48. Rule 62.1 was discussed
to good effect. The Appellate Rules Committee made clear its willingness to create an Appellate
Rule to dovetail with Rule 62.1; their draft rule will be discussed later in this meeting. The goal is
to achieve simultaneous publication of both civil and appellate rules on “indicative rulings.”

The March Judicial Conference meeting was uneventful from a Civil Rules perspective. The
Conference approved correction of a typo in Supplemental Rule C(6) that occurred in the process
of conforming that rule to new Supplemental Rule G on civil forfeiture.

The Style Rules are before the Supreme Court. The time to send to them to Congress is fast
approaching. If all goes as hoped, they will take effect on December 1, 2007.

Judge Baylson reported on the Evidence Rules Committee work on proposed Evidence Rule
502. This rule on waiver of attorney-client privilege and work-product protection has been
considered by the Committee for some time. The rule will be advanced as a recommendation by the
Judicial Conference for legislation by Congress. The rule addresses the scope of intentional waiver;
inadvertent disclosure; and impact on state courts. The most controversial portion of the rule

~ published for comment dealt with “selective waiver” — the question whether privileged or protected

information can be disclosed to the United States or an office of the United States without waiving
the privilege or protection as to anyone else. This portion will be excised from the rule and reported
as a separate item without any recommendation. Final language remains to be worked out. Judge
Rosenthal noted that if Rule 502 is adopted, it will provide a secure foundation for the provisions
recently adopted in Civil Rules 16(b)(6) and 26(f)(4) referring to agreements for asserting privilege
or protection after disclosure. There will be less reason for concern that a court may, in the interest
of accelerating discovery, pressure the parties to agree to measures that will not protect them against
waiver in favor of nonparties. The two sets of rules will mesh well. The opportunity the Evidence
Rules Committee afforded the Civil Rules Committee to be part of the process was welcome.

May 23, 2007 version
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September Minutes

The draft minutes for the September, 2006 meeting were approved, subject to correction of
typographical and similar errors.

Rule 56

Judge Rosenthal introduced the discussion of Rule 56 by observing that the work has been
fascinating. A first attempt to revise Rule 56 was pursued as far as a recommendation for adoption
to the Judicial Conference in 1992. The project was picked up again because several other projects
demonstrated the need to bring Rule 56 closer to actual contemporary practice. The Style Project
showed many areas in which practice has diverged sharply from the Rule 56 text, but these questions
could not be addressed within the “no-substantive-change” approach of that Project. The Time-
Computation Project showed a real need to revise the Rule 56 timing provisions. And the Local
Rules Project showed a wealth of local rules that supplement and improve Rule 56.

Judge Baylson, who chaired the Rule 56 Subcommittee, thanked the Subcommittee for its
hard work. . ,

WISDOM OF REVISION

The first question is whether the time has come to revise Rule 56. There are many local
rules. Judge Fitzwater, who participated in drafting the Northern District of Texas local rule, has
helped the Committee to understand the needs that have led to the proliferation of local rules. James
Ishida and Jeffrey Barr have done great work in assembling, sorting, and analyzing scores of local
rules. And in districts that do not have local rules, many individual judges have standing orders.
The sheer number of local rules, and the substantial differences among them, provide strong
evidence that the time has come to restore a greater measure of national uniformity by amending
Rule 56 to incorporate the best of the local practices. The impetus toward uniformity, however,
should be matched in some provisions by recognizing the need to adjust practices developed to fit
most cases to meet the needs of particular cases. Providing for departure by case-specific orders will
be important in some parts of Rule 56. ,

Discussion began with the statement that the Committee tries to develop rules that will make
practice more consistent in all districts. Actual practice can be better met in moving toward
consistency, in adopting what courts generally do.

Further support for amending Rule 56 was expressed by a practitioner who practices in
different districts. “Practice under Rule 56 is diverse, even random.” There are many local rules,
and some individual judge rules. “You have to be very careful with the practice.” A national rule,
even if only a default rule, that expedites careful and considered disposition of summary-judgment
motions will be a good thing. To be sure, some people will try to make something of it that it should
not be. But the goal remains important.

Another practitioner with a nationwide practice supported a national approach to summary
judgment. The Committee should be careful about the extent to which departures from the national
rule are permitted.

A judge said that it is appropriate to adopt a general national rule that serves as a template,
offering “very broad-scale provisions on what the motion is and should be.” A national rule can
conform to general practice.

May 23, 2007 version
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The Committee was reminded that the rules committees are charged with recommending
rules of practice and procedure “as may be necessary to maintain consistency and otherwise promote
the interest of justice,” 28 U.S.C. § 2073(b).

The Committee agreed that the time has come to consider Rule 56 amendments.
RULE 56(A): TIMING

Judge Baylson introduced the time provisions by noting that an amended Rule 56(a) was
approved as part of the Time-Computation Project last September. The present timing provisions
were found inadequate. The response was to create a default rule, subject to change by order in the
case or by local rule. The expectation was, and remains, that case-specific timing provisions will
be provided by scheduling orders in most cases. But a default rule remains important. The
September version allowed a motion to be made at any time, up to alternative deadlines set at the
earlier of 30 days after the close of all discovery or 60 days before the date set for trial. On further
consideration, the Subcommittee recommends that the deadline be set at 30 days after the close of
all discovery, without the alternate reference to the date set for trial. There are too many variations
in the ways in which cases are set for trial to support a deadline geared to the trial date. A deadline
set at 30 days after the close of all discovery is frequently used.

Support was offered for carrying forward with a deadline geared to the date set for trial.
Lawyers do not always understand when it is that discovery is closed. If no date has been set for
trial, there is no need to set a deadline even after discovery has been completed. The problem is the
“late-hit” motion that is made when the nonmovant is caught up in the rush of preparing for trial; that
problem is better addressed by a deadline set by the trial date.

Reference to the trial date was challenged, however, by noting that many judges do not set
atrial date until summary-judgment motions have been decided. A date 30 days after discovery may
be set by district practice either as a deadline for summary-judgment motions or as a deadline to file
a pretrial order that triggers a Rule 16 conference to consider, among other things, the timing of
summary-judgment motions.

The first response was that the judge can do these things by order in the case. The national
rule still should include a default deadline measured by the time set for trial.

A broader response noted that the value of any national default rule can be questioned. The
choice to gear a default deadline to discovery rather than trial need be faced only if it seems useful
to have a default rule in face of the expectation that most cases will be governed by scheduling
orders. Judges participating in the miniconference feared that a deadline measured by the date set
for trial would make trial dates unreliable and often would require resetting the trial.

A question asked whether the problem of insufficient time to act after a motion made 60 days
before the trial date is affected by an assumption whether the court has to rule on the motion. If it
is proper to “carry the motion with the case,” so that trial happens on schedule even if the motion
has not been decided, the pressure to reset trial is much reduced.

This question was met with an observation that Rule 56 does not say that the judge must
grant the motion if the standards are met. The Style Project concluded that practice is properly
described by directing that the court “should” grant the motion. That direction carries greatest force
when the motion shows that the entire action can be terminated. Asthe number of claims and issues
that must be tried in any event increases, the value of disposing of only part of the case through Rule
56 diminishes. Still, there is an assumption that ordinarily the court should rule on the motion.

May 23, 2007 version
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Further discussion noted that the value of a default rule has provoked thought about the vague
zone that distinguishes “routine” or “normal” cases from “complex” cases. Many of the lawyers at
the miniconference deal with complex cases, cases in which the judge takes an active management
role. But there are other cases that, while important, do not elicit active case management. These
are the cases sensibly governed by a default rule. These are the cases that draft Rule 56(a) aims at.
The default time provision is not designed to work in the complex cases. -

The need for any default rule was questioned by suggesting a different approach. Rule 56(a)
could say simply that the court has power to set a deadline. It is difficult to set a deadline that
anticipates a trial date, but there are difficulties also in attempting to identify the close of discovery
and in the prospect that the close of discovery may fall very close to trial. There may be some
tension between present Rule 56 and present Rule 16; this approach to Rule 56 would clearly avoid
any such tension.

Another comment observed that the court takes control in complex cases. The Rule 56
motion often will be set for a time before expert-witness discovery in order to determine whether the
expensive process of expert-witness discovery can be avoided. But something should be done to
avoid late motions. The idea that the court can refuse to rule at all on the motion is unattractive.

The role of the deadline was identified by observing that a deadline does not prevent a party
from moving before the deadline. The draft indeed allows a motion at any time up to the deadline.
It is better to make the motion as soon as can be in hopes of avoiding wasted time in preparing for
trial. A bright line deadline — 30 days after the close of all discovery — would be welcome.

It was added that summary judgment began as a plaintiff’s device in collection cases.
Practice has grown beyond that use, and perhaps has moved away from it in substantial part.

The alternative trial-date deadline was criticized again. The draft allows 21 days to respond
and an additional 14 days to reply. If the motion is made 60 days before the date set for trial, it will
be submitted 25 days before trial. That means the parties have to begin preparing for trial, indeed
to be well into full preparation. A general national rule tied to the close of discovery will be useful.
Judges are pretty good about setting a date for the conclusion of discovery. “30 days after that you
know whether there will be a motion.” This approach will work better in a great majority of cases.

Another member agreed that the present rule is unworkable and should be improved. The
discovery deadline would be a big improvement.

The discovery cutoff was questioned again, however, by asking how it will work when the
parties are uncertain whether discovery has closed. It was suggested that discovery may continue
up to trial, and in some cases may carry on even during trial. The response was that the judge can
set a case-specific deadline for such cases.

It was asked whether the importance of setting a closing date for discovery should be
addressed by revising Rule 16(b). The response was that there is no inconsistency between the draft
proposal and Rule 16(b). The close of all discovery is determined by any Rule 16(b) order that
addresses the question.

The relationship to Rule 16(b) was questioned from another direction. Some lawyers might
argue that a national default rule implies that a judge cannot set a deadline at all. Others may argue
that the judge can set a deadline before the default deadline, but cannot set a later deadline. Apart
from those arguments — which clearly will fail given the express authorization of orders in the case
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— it seems likely that some judges will view the default deadline as the presumptively correct
deadline.

Concern with late motions was expressed again. A motion at trial, or so close to trial that
the parties must prepare for trial, “can seldom do much good. We should try to push the parties
toward a realistic deadline.” Thirty days after the close of all discovery may not be enough time in
complex cases. But in most cases, it will afford sufficient time — the parties ordinarily can begin
to prepare the motion, and to anticipate a response, before discovery is completed.

Further support was provided by suggesting that it is important to flush out these motions so
that tardy motions do not become a problem. Tying the deadline to a trial date would be a problem.

Bankruptcy experience was offered as a counter-example. Setting a deadline before the trial
date will protect the judge against a late motion. Bankruptcy Rules accept Rule 56 not only for
adversary proceedings but also for contested matters. Discovery often closes a week, or even a day,
before trial. If there is no trial date set, the close-of-discovery alternative will provide the only
deadline. If the only default rule is measured by the close of discovery, “we would have to adopt
local rules across the board.” The problem of late motions is handled in bankruptcy today by
ignoring the implication of Rule 56 that the court must rule on the motion, one way or the other; the
court simply holds trial and moots the motion. It was responded that if this is the present practice,
the proposal to look only to a deadline measured from the close of all discovery would not change
the practice. The rejoinder asked whether adopting a default deadline would strengthen the
implication that the court must rule on the motion; doubt was expressed whether it would.

Doubts about using discovery to measure the deadline were expressed in still different terms.
It is important to create incentives for early motions. But in cases that do not include a fixed date
to complete discovery a party may realize belatedly that discovery has indeed concluded and that it
has gone past the deadline without realizing that the 30 days had started to run. The result will be
motions for an extension, adding “an extra layer of motion practice.”

Experience in the Northern District of Georgia was offered as an illustration that a deadline
measured by discovery can work. The deadline there is 20 days after the completion of discovery.
The parties meet the deadline in 80% of the cases. In the rest of the cases the common response is
to move for more discovery time.

It was observed that the deadline forces the parties to focus on the motion and its timing.
“Any deadline invites a motion to extend.”

An observer said that a deadline must be set so as to support mediation. Mediation is
increasingly common, and often is undertaken after summary-judgment motions have been decided.
That means that the summary-judgment deadline must allow time to decide the motion and still
allow time for mediation after that. Two additional points were made. The first asked why local rule
variations should be permitted. The second suggested that the Committee Note should say that the
completion of all discovery means the completion of expert-witness discovery as well as other
discovery.

Permission to adopt a different default deadline by local rule was explained to rest on
variations in local motion practice. It may be that the national default rule would not work well in
the full context of local motion practice; room should be allowed for local adjustments.

Committee Note statements about the completion of expert-witness discovery were resisted
as a potential source of confusion. Rule 26(a)(2)(B) establishes a default time for initial trial-expert
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witness disclosures and reports, absent a time set by the court, at 90 days before the trial date or the
date the case is to be ready for trial. The deadline is extended to 30 days after the disclosures made
by another party if the evidence is intended solely to contradict or rebut expert evidence identified
by the other party. An expert witness who is required to disclose a report can be deposed only after
the report is provided. Working through these provisions may become confused if there is no trial
date or apparent date the case is to be ready for trial.

The alternative suggestion that the deadline should be set in reference to the time designated
to complete discovery was resisted by observing that some cases proceed without designation of a
time to complete discovery.

A motion to revise draft Rule 56(a) to set the default deadline at 30 days after the completion
of all discovery, deleting the alternative reference to 60 days before the date set for trial, was adopted
by unanimous vote. The recommendation will be to publish this provision for comment as part of
the Time-Computation Project and also, if the Committee votes to recommend publication for
comment of an amended Rule 56, as part of Rule 56.

LocAL RULES

Discussion of the local-rule option in the Rule 56(a) default deadline provision led to general
discussion of the relationship between all of proposed Rule 56 and local rules. Many districts have
local summary-judgment rules. Rule 56(a) is the only part of the draft that authorizes local rule
exceptions. The Committee Note suggests that adoption of the new rule should cause district courts
to examine their local rules for consistency with the new rule. “But you may not get that.” Would
it be better to delete even the Rule 56(a) authorization?

It was noted that from time to time Congress becomes concerned with local rules. The Local
Rules Projects have responded to these concerns. But on some subjects they surrendered to local
practices. Rules of attorney conduct were one. Summary judgment was another. The reason for
accepting summary-judgment variations was the conclusion that often the local rules improved on
the national rule. A new and improved national rule will provide a new opportunity to establish
greater national uniformity.

The Subcommittee thought about these issues and decided to authorize deviation by local rule
only with respect to time. Many courts have their own timing practices for motions in general; they
should be authorized to integrate summary-judgment motions with their general practices.

A broader perspective is provided by experience showing that once a district has a local rule
it becomes closely attached to the rule. Efforts to displace local rules will provoke strong reactions.
A strong case must be made by crafting an amended Rule 56 that addresses the concerns reflected
in the local rules. In subdivision (c), for example, it has been decided to adopt a national procedure
that begins with a statement of facts that are not genuinely in dispute and to track this statement
through response and reply. Departures are authorized only by order in the case, not by local rule.
This is an important policy step in a sensitive area. But the authorization for departure by order in
the case should go part way toward assuaging distress about the role of local rules.

RULE 56(A)(2): CROSSMOTIONS

Draft 56(a)(2) provides for a response or crossmotion within 21 days after the motion is
served. The Subcommittee carried the crossmotion provision forward for discussion, but
recommends against adoption.
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The crossmotion provision was suggested by several participants in the January
miniconference. The purpose was described in clear terms. A party may believe that it has a strong

" foundation for summary judgment, but also believe that the cost and delay entailed by the motion

outweigh the potential gain; it is better to go to trial than to hazard an expensive motion with an
outcome that can never be quite certain. This calculation is changed completely if another party
moves for summary judgment. The incremental cost and delay entailed by a crossmotion may be
minor, and the crossmotion may be the most effective form of response. The situation is very much
like the Appellate Rules provision for additional appeals.

Doubts about the crossmotion were expressed on several fronts. The first suggestion was that
a crossmotion makes sense to the extent that it addresses facts raised by the motion, but no more:
there is no genuine dispute as to that fact, and it is I who win, not you. A crossmotion in that setting
simply raises the same question as appears when a court grants summary judgment for a nonmovant.
Another doubt was that the “crossmotion” concept simply generates confusion. The questions are
properly framed by a motion made by the nonmovant without characterizing it as a crossmotion. The
only issue is one of time — a crossmotion would a useful characterization only if the time to make
a separate motion has run. And even the time function will raise drafting questions — some are
likely to argue that a rule requiring a crossmotion within 21 days of the first motion impliedly
excludes an independent motion made after the 21 days but before the deadline for motions. Finally,
it was urged that it sends a wrong message to seem to encourage retaliatory motions.

The Committee agreed to delete the crossmotion provision.
OTHER RULE 56(a) QUESTIONS

The draft expands earlier versions by setting the time for a response at the later of 21 days
after the motion is served or 21 days after a responsive pleading is due. The alternative set for a
responsive pleading addresses a motion made at the beginning of the action. The motion might be
served with the complaint. Most defendants have 20 days to answer after the complaint is served;
requiring a response to a summary-judgment motion one day after that could be oppressive. (The
Time Project, moreover, proposes to extend to 21 days the time to answer; answer and response
would be due on the same day.) The problem is not as severe when the defendant has 60 days to -
answer, but the circumstances that justify a lengthier time to answer also justify an additional period
to gather information sufficient to respond to a summary-judgment motion.

For similar reasons, the time to respond is set by the time of service, not the time of filing.
Measuring time from filing is desirable because filing is a clear event, seldom allowing any fact
dispute. Measuring time from service presents an additional problem — if service is made by mail,
actual delivery may come as much as a week later, reducing by one-third the already brief 21-day
period to respond. But filing will not work in this context. If a summary-judgment motion were filed
with the complaint, for example, 21 days after filing could easily run out before the defendant is
served. Some courts have followed a practice of allowing a summary-judgment motion to be filed
only after all briefing is done; if that practice persists anywhere, it would have to be revised to avoid
inconsistency with the national rule. In any event, electronic case filing may reduce the practical
consequences of the distinction between filing and service — commonly service is effected
electronically and is virtually simultaneous with filing. Finally, it was observed that many districts
have many pro se prisoner filings and that government motions for summary judgment are common
in such cases. The prisoner needs time for a response; service will work better.

May 23, 2007 version



343
344
345
346
347
348
349
350
351
352
353

354
355
356
357
358
359

360
361
362
363
364
365

366
367

368
369
370
371
372
373
374

375
376
377
378
379
380
381
382

383
384

Draft Mindfes
Civil Rules Advisory Committee, April 19-20 2007
page -9-

RULE 56(b): AFFIDAVITS OR DECLARATIONS

Subdivision (b) begins with a sentence carried forward from Style Rule 56(e)(1), modified -
to include a “declaration” as well as an affidavit. 28 U.S.C. § 1746 allows a written unsworn
declaration, certificate, verification, or statement, subscribed as true under penalty of perjury, to
substitute for an affidavit. It seems useful to draw attention to this option in the rule text. This
sentence describes the requirements that an affidavit or declaration be based on personal knowledge,
set out facts that would be admissible in evidence, and show that the affiant or declarant is competent
to testify on the matters stated. (The reference to a declaration was later removed from the rule text.
Professor Kimble, the Style Consultant, pointed out that no other Civil Rule refers to a declaration;
adding the word here mlght imply that only an affidavit will satisfy other rules that refer only to an
affidavit.)

The Subcommittee recommends deletion of the second sentence in the draft, which would
carry forward and expand the second sentence of Style Rule 56(e)(1). This sentence would provide:
“If an affidavit or declaration refers to material that is not already on file, a sworn or certified copy
must be attached to or served with the affidavit or declaration.” The Subcommittee believes that this
provision is redundant because the affidavit or declaration must set out facts that would be
admissible in evidence and because subdivision (c)(5) will require filing.

Discussion of the second sentence began with the observation that subdivision (¢)(5) requires
a party to attach to a motion, response, or reply the pertinent parts of any cited materials that have
not been filed. This direction will do the job. But it may be desirable to add an observation in the
Committee Note pointing out that the filing requirement extends to things referred to in an affidavit
or declaration. This suggestion was elaborated by suggesting that the Note should remind readers
that the filing requirement covers fact materials, not cited cases.

Deletion of the second sentence was approved.
RULE 56(C): STATEMENT OF FACTS, RESPONSE, AND REPLY

Judge Rosenthal introduced Rule 56(c) by noting that intense discussion has been prompted
by this attempt to build on a welter of local rules that require a statement of “undisputed facts” as
part of a summary-judgment motion. Judge Baylson concurred. The doubts about a statement of
undisputed facts expressed at the January miniconference were explored intensively at the
Subcommittee meeting that followed the miniconference and in later conference calls. The
Subcommittee recommendation presents a procedure that permits depar[ure by order in a particular
case, but does not allow deviation by local rule.

The procedure provided by subdivision (c) begins with a motion that describes the claims,
defenses, or issues as to which summary judgment is sought and then states in separately numbered
paragraphs “only those specific material facts that are not genuinely in dispute and are relied upon
to support summary judgment.” A response must, by correspondingly numbered paragraphs, state
what material facts are in dispute. A response also may state additional facts that preclude summary
judgment, and may state that the facts asserted by the movant do not support judgment as a matter
of law. A reply may dispute any additional fact stated in the response, using the same form as the
response.

The question is whether this structure, built on the examples of numerous local rules, is so
attractive that it should be made national by adopting it in Rule 56.
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The first question was whether the 1992 defeat of the most recent attempt to revise Rule 56
serves as a warning against further attempts. The response was that opposition in 1992 seemed to
focus on the restatement of the Celotex identification of the moving burdens, not on general hostility
to any Rule 56 amendments. The present project does not attempt to articulate the Celotex standards.
Instead it aims to reform the procedures of Rule 56, accepting without change the standard for
summary judgment, including the distinctions that shape the moving burden according to allocation
of the trial burdens. Care has been taken to avoid anything in the amendments that might be seen
to affect these matters.

The next question asked whether the subdivision (c) procedures should be made available
for adoption by order in a particular case, rather than established for all cases subject to alteration
by order in a particular case. This approach still would help to move toward national uniformity.
And it will avoid the risk that some districts will attempt to opt out of the rigmarole of this procedure
by local rule. The Committee should aim toward developing a procedure that will command general
agreement. Judge Baylson replied that the Subcommittee thought the proposal is the right default
rule for the “routine” case, recognizing that it may be unsatisfactory in many “complex” cases.
Without these requirements for clearly identified specificity, a judge may be saddled with a mass of
papers that impose a heavy burden to identify just what facts are asserted and to find the materials
relied upon to support them. Requiring specific paragraphs that separately identify particular
material facts, and response by correspondingly numbered paragraphs, and reply in the same form
as the response, will enable the court to quickly find where the facts are. The court will be able to
make a more prompt, accurate, and decisive determination whether there are disputed facts, and then
to determine the legal consequences of any facts that have been established beyond genuine dispute.

The doubt was renewed by suggesting that the proposal adopts “a level of specificity, of
granularity, unsuited to a national rule.” Many local rules do this. Some judges do it. Some states
do it. It may be useful in courts that do not have single-judge case assignment systems. But in a
single-judge assignment system of the sort used in nearly all federal courts, this procedure simply
adds a layer of work for the parties. It will encourage responses that generate disputes that otherwise
would not exist. The parties will put into play many facts that are not material. This will increase
the cost of disposing of the cases that do need to be disposed of under Rule 56. The rule should
require only that the motion identify the issues on which a party wants summary judgment and state
the reasons.

Judge Rosenthal noted that James Ishida and Jeffrey Barr had gathered and sorted local rules
embodying procedures like subdivision (c). Many local rules adopt the first step, requiring
identification of undisputed facts in separately numbered paragraphs. A smaller number require that
the response adopt the same numbers. Different judges on the Committee have had different
experiences with these questions. It will be important to sort through these experiences to determine
whether subdivision (c) is desirable.

Subdivision (c) was further challenged by noting that the Northern District of California had
a local rule similar to subdivision (c) and abandoned it. The parties did not manage to focus the fact
issues. The rule did not help. And lawyers at the January miniconference said that this procedure
simply establishes one more obstacle on the way to summary judgment.

It was agreed that lawyers at the miniconference who deal in complex cases had encountered
inappropriate uses of procedures like those embodied in subdivision (c). Statements of undisputed
facts have run beyond a hundred pages, and responses have met and even outstripped the statements.
Subdivision (c¢) addresses this problem primarily by recognizing the authority to establish a different
procedure by order in the cases that are too complex — that present too many potentially disputed
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or undisputed facts — to bear the general procedure. It also attempts to address the problem by
referring to “specific material facts,” with the hope that these words will inspire movants to narrow
their focus. For most cases in the federal courts, however, the subdivision (c) procedure should work
well. Many summary-judgment motions, for example, are made in employment cases, civil rights
cases, and like cases that present a reasonably manageable universe of potential fact disputes. This
procedure will enable the judge to determine more easily and rapidly whether there are disputed
facts. :

The next comment was that much of the opposition to subdivision (c) reflects dislike of Rule
56 in its entirety. Experience with the Northern District of Georgia local rule similar to subdivision
(c) shows that it works very well. The judge can winnow the statement of undisputed facts down
to a reasonable number and can readily turn to the cited record support to determine which of them

~ are genuinely in dispute.

The tales of very long statements of undisputed facts were met by asking why lawyers do
that? A good advocate should much prefer to say there is very little fact material to be considered
under the law that should be recognized and applied to this case. A response was that the lengthy
statements seem to come more from nonmovants’ responses than from the motions. And it was
rejoined that nonmovants will do this whether we adopt subdivision (c) or not.

A different explanation was offered for long statements of undisputed facts. The statement
may arise from a fear that any fact not listed will be taken as recognizedly in dispute. And so for
respondents, who fear that failure to contest a fact they do not care about in the present case will
come back to haunt them in some future case. It is difficult to draft a rule that makes clear the desire
to focus only on the central facts; there can be no guarantee that any drafting will work as intended.

Support for subdivision (c) was found in the thought that the requirement of specifying
material facts separately will discourage motions based on the vague thought that “I have the better
case.” Too many motions are made without focusing on what Rule 56 requires. Both sides talk
about what they think important without delineating what the facts are or focusing on why they are
— or are not — in dispute. The idea of subdivision (c) is to force identification of what each party
thinks is material and in dispute. An unequivocal response should be required. “This will advance
the ball a lot over what I see.”

A judge observed that while a practicing lawyer he had often been told at conferences that
Rule 56 is a tool to educate the judge about your position. That is an improper use of Rule 56, and
it should be drafted to discourage such uses.

Another judge described subdivision (c) as directing that the motion identify the issues and
then list the facts; a separate memorandum then briefs the arguments on the facts and law. The
response and supporting memorandum take the same form. So for the reply. In practice, lawyers
often tend to add new facts in the reply, which leads to a sur-reply and on beyond to successive steps
without ready names. His court refuses to consider new facts added in areply. The Committee Note
should say explicitly that the reply can only aim at new facts stated in the response, as the rule text
seems to provide. This suggestion for the Note was accepted. It was further agreed that (c)(3)
should include language that had been enclosed in brackets: “reply by stating in the form required

for a response * * *.”

Indiana practice was described. For 25 years it was much like present Civil Rule 56.
Motions were made in ways that did not enable trial judges to figure out, in the limited time
available, what might be in the record to show a genuine dispute. Grants of summary judgment were
often reversed because on appeal the loser did the work that should have been done in the trial court,
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pointing to the record materials that established a genuine issue. The Indiana rule was amended to
require greater specificity, although not at the level exacted by subdivision (c). The result has been
a decline in the rate of reversals. The amended rule has been useful. In later discussion, the Indiana
rule was explained further. It does require specific designation by page or similarly precise reference
to the facts that are relied on. It does not “look as tidy” as subdivision (c); it does not require a
separate statement. “But it avoids the hidden truffle” problem.

An interim summary suggested that subdivision (c) will face some serious challenges. It has
been defended as useful for the general run of cases, recognizing the need for flexible modification
or disregard in complex cases where it may invite self-defeating volumes of detail. But it will be
challenged on the ground that although there is no intent to put a thumb on the scale favoring
summary judgment, that will be the effect. The rule places a premium on responding in the correct
form. Consider civil rights and employment cases. If the price of failing to respond in proper form
is serious disadvantage — if a wrong-form response is treated as close to default — the rule will
raise new obstacles for litigants who already may be at a serious disadvantage. But if there are no
consequences for failures to comply, why create a new demand? Is it because many will comply,
even though they might survive the motion with an improperly framed response? Is it because the
risk of an inadequate response is the loss of the opportunity to have the nonmovant’s position
reviewed in its best light — a risk that will grow as courts become ever more reliant on proper-form
responses?

A judge observed that pro se cases must be treated sympathetically, “but we still can enforce
the rules.” Another judge agreed that all judges practice forgiveness for pro se parties. But the court
needs to be able to decide whether a party is entitled to summary judgment.

This theme was extended by pointing to the Federal Judicial Center study of activity by types
of cases. In the category of civil rights-jobs, summary judgment was sought in 30% of the cases
counted; 73% of the motions were granted in whole or in part. This is the kind of statistic that is
used to criticize rules changes. The criticism, however, can be met in part by pointing out that
subdivision (c) first increases the movant’s responsibility — when it is the defendant who moves for
summary judgment, the defendant must be the first to identify the supposedly controlling facts and
to point to the record information that supports its position. And it also must be remembered that
the figure for grants includes cases that are only partly resolved on summary judgment. Summary
judgment often is used to weed out claims that might as well not have been raised in the first place
— they are advanced only to be sure that nothing has been overlooked. The detailed motion, spelling
out facts paragraph-by-paragraph, moreover, may help the pro se litigant by providing a clear focus
for the response. Bankruptcy practice includes many cases with summary-judgment motions against
pro se parties; it is more difficult to respond to the motion when there is no clear framework to guide
the response.

(The sanction for replying in improper form is addressed by draft subdivision (c)(8), a matter
that came on for discussion and revision later in the meeting.)

The general concern about prolix motions returned. The problem was said to be general. The
task is to convey the message that a motion should focus only on the “key facts.” But even
sophisticated lawyers struggling with complex cases are unable to work free from their attention to
even the finest points. General advice can be given, but it is very difficult to persuade lawyers in a
way that elicits an effective response. Local rules provide examples. One calls for facts “that are
essential for the court to decide only the motion for summary judgment — not the entire case.”
Another describes “facts which are absolutely necessary for the court to determine the limited issues
presented in the motion for summary judgment (and no others).”
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A different perspective suggested that what the lawyer wants is to be free to tell a story.
Facts that may not seem necessary to decide on summary judgment may in fact be persuasive on
matters of inference — detail counts. It is difficult to identify a tipping point that shifts the balance
beyond usefulness into the pit of too much detail.

A particular language choice was raised: (c)(1)(B) calls for “only those specific material facts
that are not genuinely in dispute and are relied upon to support summary judgment.” It was
suggested that “specific” should be deleted; it may invite too much detail, focusing on the trees rather
than the forest. This suggestion was picked up in later discussion. The Subcommittee labored over
the wording of (c)(1)(B) at length. It is difficult to define the appropriate level of detail in rule text.
It should be enough to improve the rule without demanding perfection. “Specific” seemed the best
word to focus the statement of facts. An alternative was suggested: “only those material facts not
genuinely in dispute essential to summary judgment.” This version struck others as “dense.” A
motion to strike “specific” passed by unanimous vote.

Similar questions were raised as to “relied upon.” Should it be “to obtain” summary
judgment?

Other words were suggested to replace “material” facts: “essential” facts? “core” facts?
“necessary facts”? “critical facts”? Such words as “necessary” may cause greater confusion —
whether a fact is necessary to decide the motion often is contingent on the disposition of other facts.
Whether a fact is “material” also is conditional on the disposition of other facts, but the dependency
may be more apparent. “Essential” may take practice off in unanticipated directions. Some
members thought “essential” too subjective, while another pointed out that it is used in subdivision
(f) in an apparently objective sense. Subdivision (f) was distinguished, however, on the ground that
it aims at facts a party does not have and wants time to find; subdivision (c)(1)(B) deals with fact
information the movant has. It is difficult to guess which of these words is most likely to discourage
excessive detail. A movant, for example, may include too many facts in the motion for fear they will
prove to be “essential” later, encouraging a response that elaborates in still greater detail. All of
these choices were confronted by the observation that “the purpose is to restrain excessive assertions
of fact. There is no penalty for throwing in too many facts. This is all hortatory.”

A different word choice was challenged. (c)(1)(B) directs a statement of material facts.
Should that be defined in rule text, or at least in the Committee Note? It was responded that it is
dangerous to attempt to define a word that for so long has been tightly bound up with the summary-
judgment standard. No attempt will be made to define “material.”

The Subcommittee will consider these word choices further, and invites other suggestions.

A judge suggested that the reality of the subdivision (c)(1) and (2) draft can be tested against
a typical employment case. Summary-judgment motions are made in all of these cases. “I spend
more time on Rule 56 than in trial.” The defendant says: “I did not fire the plaintiff based on race.”
The plaintiff says: “You did.” The plaintiff then supports the claim by comparing the treatment of
other named employees. “Practitioners will be prolix. They are afraid to leave things out.” Most
of the motions are “no-evidence” motions, pointing to the lack of evidence to support a claim. They
are not prolix. The response is prolix. ‘

Another judge agreed that many summary-judgment motions assert “no evidence” to support
a claim. The responding party has to come forward with specific evidence. The movant then can

- reply to these specific facts; it has to demonstrate that there is no genuine issue as to the facts made

material by local circuit law. Are comparisons to other employees alone sufficient? The use of
racial epithets? In dealing with these problems, a detailed motion, response, and reply are helpful.
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This exchange continued by emphasizing the importance of supporting the competing
positions by citation to the record. The Committee Note provides assurance that the citation
requirements in subdivision (c)(4) are consistent with local rules or orders requiring an appendix.
That is good. But even with that help, employment cases are made difficult by the rules involving
a “prima facie case,” articulated nondiscriminatory motives, and “pretext.”

The references to “no-evidence” motions brought a reminder that the draft does not seek to
change the substantive Rule 56 standard or the Rule 56 moving burdens. How does a nonmovant
respond to a “no-evidence” motion? The first answer was that a movant who does not have the trial
burden can support a motion by simply showing — “pointing out” — that the nonmovant does not
have sufficient evidence to carry its trial burden. But this is an abiding issue of understanding
Celotex, addressed in part in draft subdivision (c)(4)(B).

The “no-evidence” motion problem relates to present Rule 56(f), carried forward in the draft
as subdivision (f). Often the defendant makes a no-evidence motion before the close of discovery,
asserting that the plaintiff has no evidence. The plaintiff seeks relief under Rule 56(f), pointing to
the need for further discovery to respond to the motion. This happens repeatedly. If subdivision
(c)(1) requires the motion to set out the facts in a granular way, defendants may find it harder to
make these motions, at least in a way that interferes with the plaintiff’s opportunity to win time for
more discovery under subdivision (f). But even at that, the nonmovant faced with a motion before
the close of discovery “has to spin facts in extremely complete ways for fear of losing the whole
case.”

A judge observed that he has encountered “35-page statements of fact” in a summary-
judgment brief. Separating the statement of facts from the brief may not make the package any
longer. In an employment case the motion must address the elements of the prima facie case; if the
defendant relies on a reason for its employment action, it has the burden to articulate the reason.

Another judge noted that his concerns about the level of detail required in subdivision (c)
arise from experience with a now-abandoned local rule system that was not as well developed as
subdivision (c) because it did not require that the response line up with the motion. One of the real
problems in practice is the statements of movant and nonmovant that do not match up — the
proverbial ships passing in the night.

A member renewed the suggestion that it would be better to provide for one motion and
memorandum. The Subcommittee considered three alternatives — everything in a single document;
two documents — a motion that includes a statement of specific material facts, accompanied by a
memorandum or brief, and three documents — a motion that identifies the issues, claims, or
defenses to be resolved by summary judgment, a separate statement of specific material facts, and
a memorandum or brief. The choice in favor of two documents reflected a decision to emphasize
the importance of the statement of facts without separating it artificially from the basic elements of
the motion. Separating the motion from the memorandum or brief will help to focus the response
on the statement of facts in the motion.

This suggestion led to the observation that it is possible to separate several elements. One
is the requirement of specific citations to the record to support fact positions. Another is the
requirement that facts be separated out into individual numbered paragraphs. Yet another is the
requirement that the response address the motion’s statement of facts by correspondingly numbered
paragraphs. Fifty-six districts have local rules requiring a separate statement of facts with the
motion. Only 20 have local rules that require that the response track the motion paragraphs. Even
in districts that do not have either requirement good lawyers point to record support for their fact
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positions. Should subdivision (c) be cut back to require only specific record citations? But the
citation requirement is in proposed subdivision (c)(4); it can be dealt with separately after deciding
what to do about the (1), (2), and (3) provisions for motion, response, and reply.

In response to a question, it was stated that (©)(2)(A) requires a response to address each of
the facts stated by the movant. But greater clarity may be possible: the words could be revised to say
something like this: the response “must, by correspondingly numbered paragraphs, accept, qualify,
or deny each fact in the Rule 56(c)(1)(B) statement.” Heightened specificity is desirable because this
provision establishes a requirement that is not found in many of the local rules that require specific
identification of facts with the motion but do not address the response. A motion to add these words,
subject to editing, passed by unanimous vote.

The form of the motion was pursued further by arguing against “magnification of the
process.” It was accepted that the 2-document format can be helpful. But the motion should require
only a statement of issues framed by the elements of the action: (c)(1) would require that the motion
“state the claims, defenses, or issues as to which summary judgment is sought and the grounds on
which the motion should be granted.” (c)(2) would be similar: the response would state “‘the grounds
on which the motion should be denied.” The (c)(4) requirement for references to the record could
be brought back into the motion. In later discussion, a variation was advanced: the motion would
state the facts, while the memorandum would provide the record citations and the briefing of law.
This argument was supported by the observation that this seems to reflect practice under present
Rule 56 in many districts. District-court practice will be made easier by requiring the movant to
identify facts 1, 2, 3, and 4, and requiring the nonmovant to respond to those facts and list additional
facts 5, 6, and 7.

It was observed again that these questions tie to the (c)(8) provisions for court action when
the response does not comply with the requirements of (c)(2) and (c)(4).

A motion to recommend publication of a prescriptive structure like subdivision (c)(1), (2),
and (3), subject to further editing, was approved, 11 yes and 1 no.

Further discussion renewed the question whether the permission to depart from (c)(1), (2),
and (3) by order in the case should be expanded to permit local rules that abandon the practice in
more general terms. Local rule departures are permitted from the timing provisions in subdivision
(a). Theresponse recalled the justification for local-rule departures in subdivision (a): some districts
have general practices for timing motion practice that may integrate poorly with the general timing
rule. Uniformity is more important on format than it is on timing. It was further observed that the
Standing Committee holds divided views on local rules. One advantage of local rules is that they
may encourage greater uniformity among judges of a single court — it is easier for a judge to take
a nonconforming position with respect to a national rule. Allowing departure only by order in the
case means that a party does not know what the practice will be until the judge announces it.

It was asked whether subdivision (c) will supersede inconsistent local rules. Both 28 U.S.C.
§ 2071 and Civil Rule 83 require that local rules be consistent with the Civil Rules. The Advisory
Committee should be sensitive to local attachments to local rules, but it should opt for national
uniformity when it thinks that is right. The draft Committee Note language addresses this problem
by language included in the second paragraph for purposes of illustration, urging local rules
committees to consider the consistency of their rules with the new national rule. It was urged that
the authority to depart by order in the case suffices; the Committee’s determination that the
requirements of subdivision (c) will enhance practice and promote uniformity should not be
undermined by allowing a local-rule opt-out. Experience with the original opportunity to opt out of
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initial disclosure requirements by local rule demonstrates how difficult it may be to restore
uniformity after local rules become entrenched. To be sure, some judges may adopt a routine of
ordering different procedures in all cases; that may be as well, since a litigant should want to know
what the judge finds useful and to provide it.

A motion to omit any opportunity to opt out of subdivision (c) by local rule passed by
unanimous vote.

RULE 56(C)(4): FACT CITATIONS

Subdivision (c)(4) requires record citations to support a proposition of fact stated in amotion,
response, or reply. It was presented with drafting alternatives. Should it refer to a “qualification”
of a fact statement? Should negation of another party’s fact statement be described as a “denial,”
as in Rules 8 and 36, or should it be described as a “dispute” in keeping with other parts of Rule 56?

Discussion of (c)(4) began with the observation that there has not been much difficulty with
subparagraph (A), which directs citation to particular parts of record materials to support a statement,
qualification, or denial of fact. Subparagraph (B) is a response to a greater challenge. It says that a
party may show that materials cited to support a fact do not establish the absence of a genuine
dispute; this recognizes the opportunity to say nothing more than that the movant has not carried the
summary-judgment burden. It also says that a party may show that no material can be cited to
support a fact; this recognizes the opportunity of a movant who does not have the trial burdens on
a fact to carry the summary-judgment burden by showing that a nonmovant who does have the trial
burdens cannot carry them.

The first question renewed earlier concerns about a motion made before discovery is
completed. In some types of litigation, at least, such motions are common. Should (c)(4) reflect
the opportunity to respond by a Rule 56(f) showing that the nonmovant should not yet be required
to respond in any of the ways listed in (c)(4)? The draft note suggests that a nonmovant seeking
additional time ordinarily should ask for an extension of the time to respond, but it is not clear that
the Note should address this issue at all. Another suggestion was that the nonmovant should be able
both to point to the need for additional discovery and to provide such response as it can on the basis
of information available without further discovery. (c)(4) could be expanded to include a specific
cross-reference to subdivision (f) — by whatever letter it may come to be designated — but it was
suggested that this added complication is not needed. Subdivision (f) takes care of the problem.
And a specific cross-reference might imply that the court cannot grant the motion. For that matter,
a cross-reference might fit better with the (a)(2) time limit for responding to the motion. For
example, it could say that the response must be filed by the stated time “unless the court grants a
motion under Rule 56(f).” This suggestion was resisted because it might generate an unintended
sense that the time to respond always should be extended when a party seeks time for additional
discovery. It will not do to extend the time to respond whenever a nonmovant requests more time
for discovery. A judge agreed that the time to respond should not be qualified by a cross-reference
to subdivision (f); it is better to raise the question in the briefs on the motion. Another judge
observed that different cases will call for different approaches. A nonmovant may assert that it is
not yet possible to make any response. The assertion instead may be that the nonmovant believes
it is possible to defeat the motion with the information currently available, but also believes that
further discovery will provide better support.

This discussion continued with a suggestion to add a new (c)(4)(B)(iii): or “(iii) for specified
reasons it is not yet possible to present facts essential to support a response or reply.”
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A motion to exclude any cross-reference to subdivision (f) from either subdivision (a)(2) or
(c)(4) passed, 10 yes, 2 no.

There was some discussion of subparagraph (c)(4)(B). It does not duplicate (c)(2)(C), which
recognizes that a response “may state that the facts asserted by the movant do not support judgment
as a matter of law.” (c)(2)(C) is the equivalent of a demurrer — as if it said “state that even if
established the facts asserted” do not support judgment. That is different from pointing out that there
is no support to carry the trial burden on a fact ((4)(B)(i1)), or not enough support to establish the
absence of a genuine dispute ((4)(B)(i)). It is important to identify for the judge the opportunity to
decide the motion as a matter of law alone, without need to determine whether there is a genuine
dispute as to facts that would not establish the right to judgment even if there were no genuine
dispute. A motion to add “even if established” to the rule text failed with only one yes vote. A
motion to delete (c)(2)(C) failed, 6 yes and 7 no.

Further discussion of (c)(4)(B) observed that the Committee understands the ways in which
it captures the necessary distinctions in the Rule 56 moving burdens. No matter who has the trial
burdens on a fact, a nonmovant need not cite to any additional portions of the record to argue that
the movant’s citations do not establish the absence of a genuine dispute. A movant who does not
have the trial burdens can carry the summary-judgment burden by showing that the nonmovant does
not have sufficient evidence to carry the trial burdens. But will the lawyer reading the rule text
understand these propositions? The draft was defended by pointing out that the Subcommittee had
considered a version that included specific rule text statements of the summary-judgment burdens.
This alternative was found too complicated to justify adoption. The references in (c)(4)(B) are
necessary to avoid misstating the available forms of response. They will enable the court and
practitioner to get it right. The complications are there in the Supreme Court opinions and in
practice. They will not disappear if the rule text ignores them. The rule cannot be a primer for
practitioners, but it should not, by omission, impliedly contradict the established rules on summary-
judgment burdens. A motion to retain (c)(4)(B) passed by unanimous vote.

Questions were raised about application of the rule in “shifting burden” cases, but there was

‘no further elaboration.

The connection between (c)(4) and the consequences of failing to satisfy (c)(4) was pointed
out. The more severe the sanctions, the more important (c)(4) becomes. But all agreed that
(c)(4)(A), requiring citation to the record, is important.

The reference to “qualification” of a fact was questioned: what does the response “qualify”’?
Is this an invitation to quibble about subtle word distinctions when it is not possible to deny the fact?
Lawyers will find a way not to accept a part of a statement they do not agree to — we do not need
to invite them to engage in additional wordchopping. This word was defended as offering a useful
alternative to a blanket admission or denial. One party’s statement of fact may be partly true; another
party should be able to recognize the true part while disputing other parts. If response by
qualification is not permitted, the party who states the facts is put at increased risk of its own inept
statement — other parties will deny because the statement is only partly true as expressed. Present
Rule 8 and both present and Style Rules 36 provide for qualification as well as denial. A motion to
delete “qualification” failed, 6 yes and 7 no.

Brief discussion led to unanimous agreement that (c)(4) should refer to a “denial of fact”
rather than a “dispute as to a fact.”

It was agreed that (c)(4) should be edited to make it clear that it applies to a motion, response,
or reply.
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RULE 56(C)(5): ATTACH UNFILED MATERIALS

Draft subdivision (c)(5) directs a party to “attach to a motion, response, or reply the pertinent
parts of any cited materials that have not been filed.” A judge asked whether it is necessary to chase
back to the files — it is better to have all of the materials assembled with the motion, in an appendix.
On the other hand, if there is a large record there may be disadvantages in having a large mass of
material filed a second time. It was suggested that the rule should be expanded to direct a party to
file materials “that have not been filed with the motion, response, or reply.” A motion to adopt this
idea was passed by unanimous vote, with permission to edit the language.

Later discussion in connection with subdivision (b) led the Committee to add another word
to (c)(5): the party must attach “the pertinent parts of any cited factual materials.” This word makes
it clear that a party need not file copies of cited statutes, decisions, or other legal materials.

SUBDIVISION (C)(6): SUPPLEMENTAL SUPPORTING MATERIALS

Subdivision (c)(6) would provide that the court may permit a party to supplement the
materials supporting a motion, response, or reply. Fear was expressed that this language might seem
to invite new motions for summary judgment, with the observation that courts have long recognized
the authority to permit supplemental filings so this paragraph serves no real need. It was agreed that

it should be deleted.

SUBDIVISION (C)(7)[6]: MEMORANDUM OF CONTENTIONS

Subdivision (c)(7) — to become (6) with the deletion of former (6) — was largely explored
in the earlier discussion of the allocation of functions among motion, statement of facts, and
memorandum of contentions. The designation of a separate memorandum for contentions was
approved then. “Contentions” seems to be as good a word as any for argument. But it was suggested
that there was no need to supplement the direction to file the memorandum with the motion,
response, or reply with “or at a time the court directs.” It is important that the court be able to direct
a different time, but if (c) is structured in a way that makes this authority clear at the outset there is
no apparent need to repeat the thought here. Subject to possible deletion of these words, this
subdivision was approved.

SUBDIVISION (C)(8)[d]: FAILURE TO RESPOND, OR TO RESPOND IN PROPER FORM

Subdivision (c)(8) was introduced by Judge Baylson. This subdivision addresses the
consequences of a failure to respond to a motion or of a response that fails to comply with Rule
56(c). The draft includes in brackets language that would allow the court to grant summary
judgment in these circumstances only if examination of the motion and supporting materials shows
that the movant is entitled to summary judgment. Some circuits have announced this rule. The
Subcommittee voted to omit these words, believing that adherence to the requirements of subdivision
(c) will be enhanced by the ability to grant summary judgment by default if there is no response or
even if there is a response that fails to comply with the requirements of subdivision (c). Omitting
these words would change the law in some circuits.

The Subcommittee also considered a possible middle ground between granting the motion
by default and requiring the court to determine whether the motion should be granted on the merits.
Many districts have local rules that deem admitted a fact stated in a movant’s statement of
undisputed facts when the response fails to satisfy the local rule’s requirements. If the response
properly addresses some of the facts, only the facts not properly addressed are deemed admitted. The
court then decides the motion by accepting the facts deemed admitted without further inquiry but
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examining the record as to any facts properly denied and applying the law to the set of facts deemed
admitted or established beyond genuine dispute.

The first comment was that in the Ninth Circuit, as well as some districts in other circuits,
a party moving for summary judgment against a pro se litigant must notify the pro se litigant of the
steps required to respond to the motion.

The next observation was that omission of the bracketed words may not do the job if the
Committee intends to authorize summary judgment by default for want of a proper response or any
response. Circuits that do not now allow summary judgment by default may not be persuaded that
silence on the issue abrogates their law.

Support was expressed for the “deemed admitted” approach on the ground that the court
should not be obliged to examine the materials offered to support a fact when the nonmovant has not
bothered to assist the court.

But a question was asked: How does the “deemed admitted” approach work? Suppose a
prisoner says that he was beaten excessively and without reason. The defendant moves for summary
judgment, stating in an affidavit that “I did not beat him; it was reasonable force; and he was not
hurt.” The motion should be denied because there is a credibility problem. But if the plaintiff fails
to respond properly to the motion, can the defendant’s statements be deemed admitted?

A different question'was asked: is the “deemed admitted” approach a substantive change in
the law, a denial of the substantive right to go to trial unless the Rule 56 burden is carried? It was
suggested that if the right to go to trial is found in interpreting Rule 56, then Rule 56 can be amended
to change the result. But that does not mean that the change should be made.

The distinction between default and “deemed admitted” approaches was noted again. The
deemed admission of facts does not establish a right to summary judgment if under the law the facts
do not support the movant’s position.

The situation of pro se litigants was noted again. Prisoners are in a special category. But
suppose a non-prisoner pro se plaintiff in a civil rights case is told what to do to respond but fails
to do it. Is the court obliged to go to trial? Or at least to examine the materials offered to support
the motion? :

An observer asked what should be done when a response may deliberately address only part
of amotion. The motion, for example, might assert that there is no genuine dispute as to facts A and
B. The response might dispute only B. Why should the court be required to check the record
support cited to support the motion on A? A judge agreed that courts do encounter responses that
address some of the movant’s stated facts but not others.

Support was offered for requiring the court to examine the motion and the materials cited to
support it. Even with this requirement the nonmovant has a strong incentive to respond, and to
respond in proper form. Failure to respond properly sacrifices the right to have the court consider
information that conflicts with the information cited by the movant. And the failure to respond is
particularly dangerous when the movant does not have the trial burdens and makes the motion by
showing that the nonmovant does not have sufficient evidence to carry its trial burdens.

Further support was found in the suggestion that since several circuits require examination
of the materials cited to support summary judgment even when there is no response, any change
might seem to conflict with the avowed intent to make no change in the summary-judgment standard.
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A reply observed that whatever choice is made on this question, it will be desirable to express it in
rule text. “We owe it to judges to indicate their authority.”

Another committee member confessed to “mixed emotions.” The Rule 56(c) procedure is
new to the national rule. Severe sanctions for failure to respond in the newly required form “do not
feel right.” The first time summary judgment is granted without examining the materials cited in
support, simply as a sanction for responding in proper form, there will be an uproar of protest.

A similar view was expressed. Rule 56 should tell the movant that the motion must itself be
sufficient to support judgment if there is no response. We should not tell judges that they do not
even have to read the motion or — if the asserted facts would justify summary judgment on the law
— do not have to read the materials cited to support the motion. “Workload does not justify that.”

It was asked whether it might be suitable to grant summary judgment as a sanction but also
provide for an award against an attorney who fails to respond properly to compensate the summary-
judgment loser’s loss. But this possible substitute for a malpractice action may seem too close to
establishing a new substantive tort right to be comfortable under the Rules Enabling Act. It may be
better to refrain from saying anything about this subject either in rule text or Committee Note.

Further support for requiring the court to examine the motion and materials cited to support
it was expressed by observing that this approach does not amount to a sanction. It simply tells the
nonmovant that there is an opportunity to respond and that failure to seize the opportunity means that
“your side of the story will not be heard or considered.” This view was expanded. If there is no
“deemed admitted” provision, the court looks only at the (c)(1) statement and the (c)(4) citations of
supporting materials. If the materials, unopposed, show no genuine issue, an order granting the
motion is not a sanction. There is no change in present summary-judgment law. The judgment is
based on the summary-judgment record that results from an inadequate response or from no response
at all. But what happens if the response says only “I dispute,” without citing any supporting
materials? Does that lead to a deemed admission? Or is it, better, simply another variation — the
court still must examine the materials cited in support, albeit without the illumination that might be
provided by a response that explains why those materials do not establish the absence of a genuine
dispute. "

This discussion led one member to suggest that the rule should say only this: The court “may
grant summary judgment against a party who fails to respond as required by Rule 56(c).” Courts
would be left to sort out on their own just what approach to take.

A somewhat different suggestion was that default is appropriate when there is no response
at all. But filing an inadequate response might lead the court to examine the motion more closely.
This approach might be taken indirectly by eliminating “fails to respond” from the rule text. Then
the rule would require examination of the motion and cited materials if there is a response, although
in improper form, but leave it to the courts to decide what to do when there is no response. But
silence as to a complete failure to respond might be read as an implication that the court can grant
the motion by default. It would be better to decide the matter in rule text.

A clear statement was suggested: the rule should cover both failure to respond and an
improper response, and should require examination of the motion and cited materials. Further
support was offered. The absence of a response should not be a basis to grant the motion without
any examination of the motion and supporting materials. That proposition holds even more clearly
when the nonmovant has attempted to respond but has failed to respond in the form required by
subdivision (c)(2). At the same time the rule should clearly state the consequences of failure to
comply, without leaving the judge at risk of being lost part way through consideration of the motion.
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A judge asked about the difficulty of implementing this approach. Suppose the response fails
on a single point. Should the judge simply rely on the materials cited by the movant, or should
consideration of the motion be suspended to afford opportunity for a better response on that point?
It was answered that the judge can do that, but also can grant the motion if the point is supported by
the cited materials.

An expanded view was then offered. It is not enough to authorize the court to grant the
motion after inspecting the materials cited to support the asserted facts and applying the law.
Summary judgment is a more serious matter than discovery. But the Rule 37 approach to discovery
sanctions requires that modest sanctions be tried before resorting to the drastic sanctions of dismissal
or judgment by default. “You have to use the least severe sanction that will deter and protect.”
Default is too severe, at least when there is a response but the response is imperfect. The rule should
list alternative sanctions, beginning with less severe sanctions and progressing to granting the motion
by examining the supporting materials and applying the law.

This approach was supported with the suggestion that the list of alternative sanctions should
include deemed admission of facts not properly responded to. Other sanctions were suggested: the
court could strike the inadequate response, or award the movant costs — including reasonable

~attorney fees — caused by the inadequate response.

A motion was made to revise subdivision (c)(8) to direct the court to enter suitable orders
following a failure to respond or an improper response. The orders could include granting summary

_judgment if consideration of the motion and materials cited to support the motion show the movant

has carried the summary-judgment burden. There might be a graduated list. It may prove desirable
to detach this provision from subdivision (c), making it a new subdivision (d). The motion passed,
7 yes and 6 no.

SUBDIVISION (f): ADDITIONAL TIME FOR DISCOVERY

Draft subdivision (f) adds a new element to former subdivision (f) by requiring a party who
requests time for additional discovery to “describe[] the facts it intends to support.” The draft
Committee Note includes three sentences in brackets that attempt to illustrate a flexible approach
to this requirement: “In some cases it may be appropriate to sketch a direction of inquiry without
attempting to describe facts not yet known, or to state a need to depose a person who has given an
affidavit or declaration.”

This new element was questioned. The reference to “facts” seems too precise. The party
requesting more time can describe the elements of claim or defense that will benefit from additional
discovery, but cannot describe facts that it has not yet found. Some cases, of course, may involve
a clear historic fact that can be described. But others involve such abstract constructs as
“manipulative intent.” Great masses of detailed fact may be needed to support an inference of
manipulative intent. Without discovery it may not be possible to describe in detail the kinds of
testimonial fact that may support the required fact inferences. “This ratchets up the heat.” The
present rule does refer to facts, but only in the context of explaining why they are not available.

Alternatives were suggested: “the facts it hopes to use to prove its claim.” Or all reference
to describing the facts the party intends to support could be deleted, relying on the requirement that
the party show “specified reasons” why it cannot present facts essential to justify its opposition to
the summary-judgment motion.

A motion to make one change passed, 8 yes and 4 no: “describes the facts it intends to
support prove.” Further changes may be submitted for Committee consideration after the meeting,
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if suitable illumination can be provided by further research into the ways in which courts apply
present Rule 56(f).

TIME-COMPUTATION PROJECT

Judge Rosenthal introduced discussion of the Time-Computation Project by noting that it is
important to coordinate the work of all of the Advisory Committees to converge on
recommendations for publication. Changes in the time periods provided by various Civil Rules were
approved at the September meeting. Those changes and Committee Notes are included in the agenda
materials in publication format. ‘

Computation Template. The core time-computation revisions are reflected in the template prepared
by the Standing Commiittee’s Time-Computation Subcommittee. They graciously used Civil Rule
6(a) as the model, providing a specific illustration that is aimed for adoption in the Appellate,
Bankruptcy, and Criminal Rules as well.

Professor Catherine Struve, Reporter for the Appellate Rules Committee and for the Time-
Computation Project Subcommittee, introduced the template. She observed that the draft has
continued to evolve from the version considered by this Committee at the meeting last September.
Some of the changes were identified.

The template continues to provide the method for calculating time periods set by statute, but
now limits application to statutes that do not specify a method of computing time. Some statutes,
for example, specify a “business days” method. It would be confusing to attempt to supersede them
— practitioners and judges often would look to the statute without pausing to recognize the impact
of a superseding rule provision.

There have been style refinements. As one illustration, the paragraph on inaccessibility of
the clerk’s office has been moved up in the rule to become paragraph (3). That approach improves
the flow, leaving the definition paragraphs in sequence from (4) through (6).

The Committee Note has been expanded to include a paragraph that explains the convention
that prefers one-week intervals for short time periods — 7 days, 14 days, or 21 days. It also notes
continuation of 30-day and longer periods in the original form. This Note will facilitate brief
statements in the Committee Notes that identify changes in the time periods set by specific rules.

A neat solution has been found for a drafting problem that once seemed difficult. Some time
periods are “backward looking” in the sense that they command action measured by a number of
days before an event. A rule might direct, for example, that a motion be served 14 days before a
stated event. The general rule is that when the last day to act falls on a Saturday, Sunday, or legal
holiday, computation of the period is made by continuing to count in the same direction. So if the
14th day before the event falls on a legal holiday, say a Wednesday, the filing will be due on
Tuesday. That rule works for holidays. But it creates a problem when the 14th day is a day on which
the clerk’s office is inaccessible — it may not be until Wednesday that a party learns that it had to
file on Tuesday one day earlier. This problem was resolved in subdivision (a)(3) by directing that
if the clerk’s office is inaccessible on the last day, the time to file is “extended.” Inaccessibility on
Wednesday means that the filing may be made on Thursday if the office is accessible on Thursday,
and so on.

One other question remains. Rule 6(a)(6)(B) defines legal holiday to include state holidays.
Other sets of rules include holidays in the District of Columbia and in any commonwealth, territory,
or possession of the United States. Parallelism could be achieved by adopting a definition in Rule
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6(a). But it also is possible to expand the definition of ““state” more generally by amending Rule 81.
A later decision approved an amendment of Rule 81 that, if adopted, will pretermit any need to
amend Rule 6(a).

The Committee approved a recommendation to publish Rule 6(a) by unanimous vote.

Specific Rule Time Periods. Turning to the specific Civil Rules recommended for publication last
September, questions were raised about the Committee Notes for Rules 50, 52, and 59. These Notes
explain the decision to do two things: retain the provision in Rule 6(b) that forbids extension of most
of the time limits set by these rules, but to expand the non-extendable time limits from 10 days to
30 days. The first question asked how the 30-day period was chosen. This decision was made on
recommendation of a Subcommittee last September, reflecting the experience that the 10-day periods
have often proved too short. Courts have adjusted by various strategies such as delaying entry of
judgment or setting briefing schedules long after the motion is filed. There is little need for extreme
urgency in the post-trial setting. Although there is an inevitable element of arbitrariness in any time
period, 30 days seemed a reasonable choice. The second question asked whether it is necessary to
refer to the sensitivity that arises from the integration of these rules with Appellate Rule 4. This part
of the Committee Note was designed to remind readers of the risk that a party will mistakenly
believe that appeal time has been suspended by a motion that in fact is not timely, a risk that should
be reduced by extending the period to 30 days. It was agreed that further thought will be given to
revising the Note discussion of this topic.

The Committee was reminded that it had approved time provisions in Rule 56(a). If Rule
56 and the Time-Computation packages are both approved for publication at the same time, a way
will be found to ensure that there is no confusion about the independent role ot Rule 56(a) as part
of the Time-Computation package.

The Committee unanimously approved a recommendation to publish the specific time-period
amendments set out in the agenda materials.

Statutory Time Provisions. The question of computing statutory time periods has proved vexing.
Rule 6(a) now applies the rule method of computing time to statutory time periods. It is useful to
have a single method for computing all time periods. The Time-Computation Subcommittee and
the Advisory Committees have agreed that the better method would eliminate the present rule that
excludes intermediate Saturdays, Sundays, and legal holidays in computing periods of less than 11
days. The effect of that change is to reduce the effective length of these shorter periods. A 10-day
period, for example, now runs for a minimum of 14 days. Removing the exclusion of Saturdays,
Sundays, and legal holidays reduces the period to 10 days. That effect can be offset in the rules by
amendments that extend former 10-day periods to 14 days when that seems appropriate. It would
be very difficult, however, to attempt to identify all relevant statutory periods and then determine
which of them might be addressed by superseding rules provisions, even if supersession is a wise
approach. Professor Struve has identified an astonishing number of statutes that set time periods less
than 11 days, and there may be others not yet identified.

The Standing Committee has concluded that these statutory time-computation problems
should be addressed by identifying and recommending that Congress amend periods that seem too
short under the new computation method.

A good illustration is provided by Civil Rule 72 and 28 U.S.C. § 636(b). Section 636(b) sets
a 10-day period to serve and file written objections to a magistrate judge’s proposed findings and
recommendations “as provided by rules of court.” Section 636(d) also provides that the practice and
procedure for the trial of cases before magistrate judges “shall conform to rules promulgated by the
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Supreme Court pursuant to section 2072 of this title.” Rule 72 has adopted the 10-day period.
Under present Rule 6(a), both the statutory 10-day period and the Rule 72 10-day period are
calculated by excluding intermediate Saturdays, Sundays, and legal holidays. The proposed
amendment of Rule 6(a) would be matched by adopting a 14-day period in Rule 72. The result is
to carry forward the same basic result that follows from the present rule; the only difference is the
reduction that occurs when legal holidays extend the present 10-day period beyond 14 days. It is
important to accomplish this result, which supersedes the statute somewhat less than the present
rules do. But it also will be important to amend § 636 so that lawyers who look only at the statute
are not misled. If possible, it will be desirable to propose statutory amendments to take eftect on the
same day as the amended rules take effect — December 1, 2009, if the proposals proceed through
the ordinary course.

The agenda materials include Professor Struve’s spreadsheet of brief statutory time periods.
They also include memoranda identifying a few time periods that deserve consideration for
amendment, but only a few. There is no need to decide on these recommendations by the time the
rules proposals are published for comment. Many of the statutory time periods address temporary
restraining orders. 10-day periods are common, but some are shorter. It was noted that in
considering the no-notice TRO provisions in Rule 65, the Committee has recommended amendment
of the 10-day period to 14 days. But that recommendation does not imply a recommendation that
the statutory provisions be extended. Rule 65(e), indeed, addresses several of the statutes by
providing that the Civil Rules do not modify any federal statute relating to temporary restraining
orders or preliminary injunctions in actions affecting employer and employee.

The Standing Committee has not yet settled on the approach to be adopted in recommending
specific statutory time amendments. The several advisory committees will coordinate their
recommendations through the Standing Committee. It may prove desirable to identify a few statutes
for comment in the memorandum that transmits the Time-Computation Project amendments for

publication.
RULE 81(e) - STYLE RULE 81(d)(2): DEFINITION OF “STATE”

The definition of state holidays for purposes of Rule 6(a) raised the question whether the
general definition of states in Rule 81(e), Style Rule 81(d)(2), should be expanded.

Style Rule 81(d)(2) provides:

(2) District of Columbia. The term “state” includes, where appropriate, the District
of Columbia. When these rules provide for state law to apply, in the District
Court for the District of Columbia:

(A) the law applied in the District governs; and

(B) the term “federal statute” includes any Act of Congress that applies
locally in the District.

Several reasons can be advanced to amend this rule to include at least territories and
commonwealths in the definition. “Possessions” also might be included.

A modest reason to amend is to avoid including different definitions of “‘state” in Rule 6(a)
for identifying state holidays and in Rule 81 for all other purposes. Negative implications might be
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