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AGENDA
ADVISORY COMMITTEE ON CIVIL RULES
OCTOBER 3-4, 2002

Opening Remarks of Chair

ACTION — Approving Minutes of May 6-7, 2002, Committee Meeting

Report on Legislation Affecting the Rules

Discussion of Style Project

A.
B

C.
D.
E

Purpose and background of project and initial planning (App. A-E)
Process followed by Appellate and Criminal Rules Committees in stylizing
Federal Rules of Appellate and Criminal Procedure (App. G-L)
Overarching issues (App. M)

Stylizing Rule 4 (test-run exercise) (App. N)

Proposed timetable governing style project (App. O)

Report on Class Actions

A.
B.

Remaining issues (oral report)
Federal Judicial Center report on Effects of Amchem/Ortiz on the Filing of
Federal Class Actions

Report of Discovery Subcommittee on Electronic Discovery Issues

A. Request for informal comment on electronic discovery issues

B. Federal Judicial Center report on A Qualitative Study of Issues Raised By the
Discovery of Computer-Based Information in Civil Litigation

Pending Agenda Topics

A. Proposed amendments to Rule 6(e) clarifying time-counting provision

B. Proposed amendment to Rule 15 to allow relation back if defendant had no
information concerning identity of opposing party

C. Proposed new Rule 5.1 to provide notice to attorney general of constitutional
challenge to statute

D. Proposed new Rule 62.1 to authorize indicative rulings by court

E. Technical amendment to Rule 27 to address outdated rule cross-reference

F. Proposed clarifying and conforming amendments to Admiralty Rules B(1)(a) and
C(6)(b)(1)

G. Miscellaneous proposals placed on consent calendar

Next Committee Meeting
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AGENDA DOCKETING

ADVISORY COMMITTEE ON CIVIL RULES

Proposal

Source, Date, and
Doc #

Status

[Copyright Rules of Practice] —
Update

Inquiry from West
Publishing

4/95 — To be reviewed with additional information at
upcoming meetings

11/95 — Considered by cmte

10/96 — Considered by cmte

10/97 — Deferred until spring ‘98 meeting

3/98 — Deferred until fall ‘98 meeting

11/98 — Request for publication

1/99 — Stg. Cmte. approves publication for fall

8/99 — Published

4/00 — Cmte approves amendments

6/00 — Stg Comte approves

9/00 — Jud. Conf approves

4/01— Approved by Sup Ct

12/01-Effective

COMPLETED

[Recommends clarification of
Admiralty Rule B]

William R. Dorsey,
I1I, Esq., President,
The Maritime Law
Association
(01-CV-B)

6/00 — Referred to reporter, chair, and Mark Kasanin
11/01 — Discussed and considered
PENDING FURTHER ACTION

[Admiralty Rule B, C, and E] —
Amend to conform to Rule C governing
attachment in support of an in personam
action

Agenda book for the
11/95 meeting

4/95 — Delayed for further consideration

11/95 — Draft presented to cmte

4/96 — Considered by cmte

10/96 — Considered by cmte, assigned to Subcmte.

5/97— Considered by cmte

10/97 — Request for publication and accelerated review
by ST Cmte

1/98 — Stg. Com. approves publication at regularly
scheduled time

8/98 — Published for comment

4/99 — Cmte approves amendments with revisions

6/99 — Stg approves

9/99 — Jud. Conf. approves and transmits to Sup. Ct

4/00 — Supreme Court approved

12/00 — Effective

COMPLETED

Page 1

Advisory Commuttee on Civil Rules
September 12, 2002

Doc No 1181




Proposal Source, Date, and Status
Doc #
[Admiralty Rule C] — conform time Civil Asset 10/00 — Comte considered draft

deadlines with Forfeiture Act

Forfeiture Act of
2000

1/01— Stg. Cmte approves publication; comments due
4/2/01

4/01 — Adv Cmte approved amendments

6/01 — Approved by ST Cmte

9/01 — Approved by Jud. Conf

4/02 — Approved by Sup Ct

PENDING FURTHER ACTION

[Admiralty Rule-New]-— Authorize
immediate posting of preemptive bond to
prevent vessel seizure

Mag. Judge Roberts
9/30/96 (96-CV-D)
#1450

12/24/96— Referred to Admiralty and Agenda Sub cmte.
3/99 — Agenda Sub cmte. rec. Hold until more
information available (2)

5/02 — Adv Cmte discussed new rule governing civil
forfeiture practice

PENDING FURTHER ACTION

[Inconsistent Statute] — 46 U.S.C. §
786 inconsistent with admiralty

Michael Cohen
1/14/97 (97-CV-A)
#2182

2/97 — Referred to reporter and chair
Supreme Court decision moots issue
COMPLETED

[Non-applicable Statute] — 46 U.S.C. §
767 Death on the High Seas Act not
applicable to any navigable waters in the
Panama Canal Zone

Michael Marks
Cohen 9/17/97
(97-CV-0)

10/97 — Referred to reporter, chair, and Agenda Sub
cmte.

3/99 — Agenda Subcmte rec. Remove from agenda (5)
10/99 — Consent calendar removed from agenda
COMPLETED

[Admiralty Rule C(4) — Amend to
satisfy constitutional concerns regarding
default in actions in rem

Gregory B. Walters,
Cir. Exec., for Jud.
Council of Ninth
Cir. 12/4/97 (97-CV-
V)

1/98 — Referred to reporter, chair, and Agenda Sub
cmte.

3/99 — Agenda Sub cmte. rec. Hold until more
information available (2)

PENDING FURTHER ACTION

[Simplified Procedures] — federal Judge Niemeyer 10/99 — Considered, subcmte appointed
small claims procedures 10/00 4/00 — Considered

10/00 — Considered

PENDING FURTHER ACTION
[CV4(e)(1)] — Accelerating 120-day Joseph W. 4/94 — Deferred as premature

service provision

Skupniewitz

DEFERRED INDEFINITELY

|CV4(d)] — To clarify the rule

John J. McCarthy
11/21/97 (97-CV-R)

12/97 — Referred to reporter, chair, and Agenda Sub
cmte.

3/99 — Agenda Subcmte rec. accumulate for periodic
revision (1)

PENDING FURTHER ACTION

Page 2

Advisory Commuttee on Civi! Rules
September 12, 2002

Doc No 1181




Proposal

Source, Date, and
Doc #

Status

[CV4(d)(2)] — Waive service of process
for actions against the United States

Charles K. Babb
4/22/94

10/94 — Considered and denied
4/95 — Reconsidered but no change in disposition
COMPLETED

[CV4(e) & (f)] — Foreign defendant
may be served pursuant to the laws of the
state in which the district court sits

Owen F. Silvions
6/10/94

10/94 -— Rules deemed as otherwise provided for and

unnecessary
4/95 — Reconsidered and denied
COMPLETED

[CV4(i)] — Service on government in

DOJ 10/96 (96-CV-

10/96 — Referred to Reporter, Chair, and Agenda Sub

Bivens suits B; #1559) cmte.
5/97 — Discussed in reporter’s memo.
3/98 — Cmte approved draft
6/98 — Stg Cmte approves
8/98 — Published for comment
4/99 — Cmte approves amendments with revisions
6/99 — Standing Cmte approved
9/99 — Judicial Conference approved
4/00 — Supreme Court Approved
12/00 — Effective
COMPLETED

[CV4(m)] — Extension of time to serve Judge Edward 4/95 — Considered by cmte

pleading after initial 120 days expires Becker DEFERRED INDEFINITELY

|CV4]— Inconsistent service of process
provision in admiralty statute

Mark Kasanin

10/93 — Considered by cmte

4/94 — Considered by cmte

10/94 — Recommend statutory change

6/96 — Coast Guard Authorization Act of 1996 repeals
the nonconforming statutory provision

COMPLETED

[CV4] — To provide sanction against
the willful evasion of service

Judge Joan
Humphrey Lefkow
8/12/97 (97-CV-K)

10/97 — Referred to Reporter, Chair, and Agenda Sub
cmte.

3/99 — Agenda Sub cmte. rec. Accumulate for periodic
revision (1)

PENDING FURTHER ACTION

|CV5] — Electronic filing

10/93 — Considered by cmte

9/94 — Published for comment

10/94 — Considered

4/95 — Cmte approves amendments with revisions
6/95 — Approved by ST Cmte

9/95 — Approved by Jud Conf

4/96 — Approved by Sup Ct

12/96 — Effective

COMPLETED
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Adwisory Commttee on Crvil Rules
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Proposal

Source, Date, and
Doc #

Status

|CV5] — Service by electronic means or
by commercial carrier; fax noticing
produces substantial cost savings while
increasing efficiency and productivity

Michael Kunz, clerk
E.D. Pa. and John
Frank 7/29/96;
9/10/97 (97-CV-N);
William S. Brownell,
District Clerks
Advisory Group
10/20/97 (97-CV-Q)

4/95 — Declined to act

10/96 — Reconsidered, submitted to Technology
Subcommittee

5/97 — Discussed in reporter’s memo.

9/97 — Information sent to reporter, chair, and Agenda
Sub cmte.

11/98 — Referred to Tech. Subcommittee

3/99 — Agenda Sub cmte. rec. Refer to other cmte (3)

4/99 — Cmte requests publication

6/99 — Stg. Comte approves publication

8/99 — Published for comment

4/00 — Cmte approves amendments

6/00 — Stg Comte approves

9/00 — Jud Conf approves

4/01 — Approved by Sup Ct

12/01 — Effective

COMPLETED

{CV5] — Resolution of dispute between
court and courier as to whether courier
or court was at fault for failure to file

Lawrence A. Salibra
6/5/00
(00-CV-C)

6/00 — Referred to reporter, chair, and Agenda Subc.
PENDING FURTHER ACTION

[CV5(d)] — Whether local rules against
filing of discovery documents should be
abrogated or amended to conform to
actual practice

Gregory B. Walters,
Cir. Exec., for
District Local Rules
Review Cmte of Jud.
Council of Ninth
Cir.

12/4/97 (97-CV-V)

1/98 — Referred to reporter, chair, and Agenda Sub
cmte.

3/98 — Cmte. approved draft

6/98 — Stg Cmte approves with revision

8/98 — Published for comment

4/99 — Cmte approves amendments

6/99 — Stg. Comte approves

9/99 — Jud. Conf. approves and transmits to Sup. Ct
4/00 — Supreme Court approved

12/00 — Effective

COMPLETED

[CV5(d)]— Does non-filing of discovery
material affect privilege

St Cmte 6/99

10/99 — Discussed
PENDING FURTHER ACTION

|CV5] — Modifying mailbox rule

J. Michael Schaefer,
Esq. 12/28/98
(99-CV-A)

3/99 — Referred to reporter, chair, and Agenda Sub
cmte.

3/99 — Agenda Sub cmte. rec. Remove from agenda (5)
10/99 — Consent calendar removed from agenda
COMPLETED

[CV6] — Calculate “3" days either
before or after service

Roy H. Wepner, Esq.
11/27/00 (00/CV/H)

12/00 — Referred to reporter and chair
5/02 — Adv Cmte considered alternative amendments
PENDING FURTHER ACTION
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Proposal

Source, Date, and
Doc #

Status

[CV6(b)] — Enlargement of Time;
deletion of reference to abrogated rule
(technical amendment)

Prof. Edward
Cooper 10/27/97,
Rukesh A. Korde
4/22/99 (99-CV-C)

10/97 — Referred to cmte

3/98 — Cmte approved draft with recommendation to
forward directly to the Jud Conf w/o publication

6/98 — Stg Cmte approved

9/98 — Jud. Conf approved and transmitted to Sup. Ct.
4/99 — Supreme Court approved

12/99 — Effective

COMPLETED
|CV6(e)] — Time to act after service ST Cmte 6/94 10/94 — Cmte declined to act
COMPLETED
[CV6(e)] — Amend the rule to treat See Rule 5 4/99 — Cmte requests publication
service by electronic means the same as 6/99 — Stg. Comte approves publication
service by mail 8/99 — Published for comment
4/00 — Cmte approves amendments
6/00 — Stg Comte approves
9/00 — Jud Conf approves
4/01 — Supreme Court approved
12/01 — Effective
COMPLETED
[CV7.1] — See Financial Disclosure Request by 11/98 — Cmte considered
Committee on Codes | 3/99 — Agenda Subcmte rec. Hold until more
of Conduct 9/23/98 information available (2)

4/99 — Cmte considered; FJC study initiated
10/99 — Discussed

4/00 — Considered; request for publication
6/00 — Stg Comte approves publication
8/00 — Published

4/01 — Cmte approved amendments

6/01 — Stg Cmte approved

10/01 — Jud Conf approved

4/02 — Approved by Sup Ct

PENDING FURTHER ACTION

[CV8(a)(2) — Require “short and plain
statement of the claim” that allege facts
sufficient to establish a prima facie case
in employment discrimination

Nancy J. Smith,
Senior Assistant
Attorney General,
State of New
Hampshire 6/17/02
(02-CV-E)

6/02 — Referred to reporter and chair
PENDING FURTHER ACTION

[CVS8, CV12] — Amendment of the
general pleading requirements

Elliott B. Spector,
Esq. 7/22/94

10/93 — Delayed for further consideration
10/94 — Delayed for further consideration
4/95 — Declined to act

DEFERRED INDEFINITELY

Page 5
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Proposal

Source, Date, and
Doc #

Status

[CV9(b)] — General Particularized
pleading

Elliott B. Spector

5/93 — Considered by cmte
10/93 — Considered by cmte
10/94 — Considered by cmte
4/95 — Declined to act

DEFERRED INDEFINITELY
[CV9(h)] — Ambiguity regarding terms | Mark Kasanin 4/94 10/94 — Considered by cmte
affecting admiralty and maritime claims 4/95 — Approved draft
7/95 — Approved for publication
9/95 — Published
4/96 — Forwarded to the ST Cmte for submission to Jud
Conf
6/96 — Approved by ST Cmte
9/96 — Approved by Jud Conf
4/97 — Approved by Supreme Court
12/97 — Effective
COMPLETED
[CV11] — Mandatory sanction for H.R. 1492 5/97 — Considered by cmte
frivolous filing by a prisoner introduced by Cong 3/99 — Agenda Sub cmte. rec. Remove from agenda (5)
Gallegly 4/97 10/99 — Removed under consent calendar
COMPLETED
[CV11] — Sanction for improper Carl Shipley 4/97 5/97 — Referred to reporter, chair, and Agenda Sub
advertising (97-CV-G) cmte.

3/99 — Agenda Sub cmte. rec. Remove from agenda (5)
COMPLETED

[CV11] — Should not be used as a
discovery device or to test the legal
sufficiency or efficiency of allegations in
pleadings

Nicholas Kadar,
M.D. 3/98
(98-CV-B)

4/98 — Referred to reporter, chair, and Agenda Sub
cmte.

3/99 — Agenda Sub cmte. rec. Await preliminary review
by reporter (6)

8/99 — Reporter recommends removal from the agenda
10/99 — Consent calendar removed from agenda
COMPLETED

[CV12] — Dispositive motions to be
filed and ruled upon prior to
commencement of the trial

Steven D. Jacobs,
Esq. 8/23/94

10/94 — Delayed for further consideration
5/97 — Reporter recommends rejection
11/98 — Rejected by cmte
COMPLETED

[CV12] — To conform to Prison
Litigation Act of 1996 that allows a
defendant sued by a prisoner to waive
right to reply

John J. McCarthy
11/21/97 (97-CV-R)

12/97 — Referred to reporter, chair, & Agenda Sub cmte.
3/99 —- Agenda Sub cmte. rec. Ready for full committee
consideration (4)

4/99 — Cmte considered and deferred action
DEFERRED INDEFINITELY

Page 6
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Proposal

Source, Date, and
Doc #

Status

|CV12(a)(3)] —Conforming amendment
to Rule 4(i)

3/98 — Cmte approved draft

6/98 — Stg Cmte approves

8/98 — Published for comment

4/99 — Cmte approves amendments with revisions
6/99 — Stg Comte approves

9/99 — Jud. Conf. approves & transmits to Sup.Ct.
4/00 — Supreme Ct transmits to Congress

12/00 — Effective

COMPLETED

[CV12(b)] — Expansion of conversion
of motion to dismiss to summary
judgment

Daniel Joseph 5/97
(97-CV-H) #2941

5/97 — Referred to reporter, chair, and Agenda Sub
cmte.

3/99 — Agenda Sub cmte. rec. Remove from agenda (5)
10/99 — Consent calendar removed from agenda
COMPLETED

[CV14(a) & (¢)] — Conforming
amendment to admiralty changes

6/98 — Stg Cmte approves

8/98 — Published for comment

4/99 — Cmte approves amendments

6/99 — Stg Comte approves

9/99 — Jud. Conf. approves and transmits to Sup. Ct.
4/00— Supreme Court approved

12/00 — Effective

COMPLETED

[CV15(a)] — Amendment may not add
new parties or raise events occurring
after responsive pleading

Judge John Martin
10/20/94 & Judge
Judith Guthrie
10/27/94

4/95 — Delayed for further consideration
11/95 — Considered by cmte and deferred
DEFERRED INDEFINITELY

[CV15(c)(3)(B)] — Clarifying extent of
knowledge required in identifying a

party

Charles E. Frayer,
Law student 9/27/98
(98-CV-E)

9/98 — Referred to chair, reporter, and Agenda Sub
cmte.

3/99 — Agenda Sub cmte. rec. accumulate for periodic
revision (1)

4/99 — Cmte considered and retained for future study
5/02 — Commiittee considered issue along with J. Becker
suggestion in 266 F.3d 186 (3" Cir. 2001).

PENDING FURTHER ACTION

[CV15(c)(3)(B) — Amendment to allow
relation back

Judge Edward
Becker, 266 F.3d
186 (3™ Cir. 2001)

10/01 — Referred to chair and reporter
1/02 — Committee considered

5/02 — Committee considered
PENDING FURTHER ACTION

[CV19] — Clarify language regarding
dismissal of actions

Prof. Bradley Scott
Shannon 5/30/02
(02-CV-F)

7/02 — Referred to chair and reporter
PENDING FURTHER ACTION
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Proposal Source, Date, and Status
Doc #
[CV23] — Amend class action rule to Jud Confon Ad Hoc | 5/93 — Considered by cmte

accommodate demands of mass tort
litigation and other problems

Communication for
Asbestos Litigation
3/91; William
Leighton ltr 7/29/94;
H.R. 660 introduced
by Canady on CV 23
®

6/93 — Submitted for approval for publication;

withdrawn 10/93, 4/94, 10/94, 2/95, 4/95, 11/95;
studied at meetings.

4/96 — Forwarded to ST Cmte for submission to Jud
Conf

6/96 — Approved for publication by ST Cmte

8/96 — Published for comment

10/96 — Discussed by cmte

5/97 — Approved and forwarded changes to (c)(1), and
(f); rejected (b)(3)(A) and (B); and deferred

other proposals until next meeting

4/97 — Stotler letter to Congressman Canady

6/97 — Changes to 23(f) were approved by ST Cmte;
changes to 23(c)(1) were recommitted to advisory
cmte

10/97 — Considered by cmte

3/98 — Considered by cmte deferred pending mass torts

working group deliberations

3/99 — Agenda Sub cmte. rec. Refer to other Cmte (3)

4/00 — Comte Considered

10/00 — Comte Considered

4/01 — Request for publication

6/01 — ST Cmte approved for publication

8/01 — Published for public comment

10/01 — Cmte considered

1/02 — Cmte considered

5/02 — Committee approved

6/02 — ST Committee approved

PENDING FURTHER ACTION

|CV23] — Standards and guidelines for
litigating and settling consumer class
actions

Patricia Sturdevant,
for National
Association for
Consumer Advocates
12/10/97 (97-CV-T)

12/97 — Referred to reporter, chair, and Agenda Sub
cmte.

3/99 — Agenda Sub cmte. rec. Refer to other Cmte (3)
4/00 — Comte considered

10/00 — Comte Considered

4/01 — Request for publication

6/01 — ST Cmte approved for publication

8/01 — Published for public comment

10/01 — Cmte considered

1/02 — Cmte considered

5/02 — Committee approved

6/02 — ST Committee approved

PENDING FURTHER ACTION
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Proposal

Source, Date, and
Doc #

Status

[CV23(e)] — Amend to include specific
factors court should consider when
approving settlement for monetary
damages under 23(b)(3)

Beverly C. Moore,
Jr., for Class Action
Reports, Inc.
11/25/97 (97-CV-S)

12/ 97 — Referred to reporter, chair, and Agenda Sub
cmte.

3/99 — Agenda Sub cmte. rec. Refer to other Cmte (3)
4/00 — Comte Considered

10/00 — Comte Considered

4/01 — Request for publication

6/01 — ST Cmte approved for publication

8/01 — Published for public comment

10/01 — Cmte considered

1/02 — Cmte considered

5/02 — Cmte approved

6/02 — ST Committee approved

PENDING FURTHER ACTION

[CV23(e)] — Require all “side-
settlements,” including attorney’s fee
components, to be disclosed and
approved by the district court

Brian Wolfman, for
Public Citizen
Litigation Group
11/23/99 (99-CV-H)

12/99 — Referred to reporter, chair, and Agenda Sub
cmte.

4/00 — Referred to Class Action subcomte
10/00 — Comte Considered

4/01 — Request for publication

6/01 — ST Cmte approved for publication
8/01 — Published for public comment
10/01 — Cmte considered

1/02 — Cmte considered

5/02 — Cmte approved

6/02 — ST Committee approved
PENDING FURTHER ACTION

[CV23(e)] — Preserve right to appeal for
unnamed class members who do not file
motions to intervene; and class members
not named plaintiffs have right to appeal
judicial approval of proposed dismissal
or compromise without first filing
motion to intervene

Bill Lockyer,
Attorney General,
for State of
California DOJ
3/29/00 (00-CV-B)
6/21/00

4/00 — Referred to reporter, chair, Agenda Subcmte,,
and Class Action Subcmte

6/00 — Referred to reporter, chair, Agenda Subcmte, and
Class Action Subcmte

10/00 — Comte Considered

4/01 — Request for publication

6/01 — ST Cmte approved for publication

8/01 — Published for public comment

10/01 — Cmte considered

1/02 — Cmte considered

5/02 — Cmte approved

6/02 — ST Committee approved

6/02 — Devlin v. Scardelletti, 122 S.Ct. 2005 (6/10/02),
resolved issue

COMPLETED

[CV23(f)] — interlocutory appeal

part of class action
project

4/98 — Sup Ct approves
12/98 — Effective
COMPLETED
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Proposal Source, Date, and Status
Doc #
[CV23] — class action attorney fee 10/00 — Comte Considered
4/01 — Request for publication
6/01 — ST Cmte approved for publication
8/01 — Published for public comment
10/01 — Cmte considered
1/02 — Cmte considered
5/02 — Cmte approved
6/02 — ST Committee approved
PENDING FURTHER ACTION
[CV26] — Interviewing former John Goetz 4/94 — Declined to act

employees of a party

DEFERRED INDEFINITELY

[CV26] —Initial disclosure and scope of
discovery

Thomas F. Harkins,
Jr., Esq. 11/30/94
and American
College of Trial
Lawyers; Allan
Parmelee (97-CV-C)
#2768; Joanne
Faulkner 3/97 (97-
CV-D) #2769

4/95 — Delayed for further consideration

11/95 — Considered by cmte

4/96 — Proposal submitted by American College of Trial
Lawyers

10/96 — Considered by cmte; Sub cmte. appointed

1/97 — Sub cmte. held mini-conference in San Francisco

4/97 — Doc. #2768 and 2769 referred to Discovery Sub

cmte.

9/97 — Discovery Reform Symposium held at Boston
College Law School

10/97 — Alternatives considered by cmte

3/98 — Cmte approved draft

6/98 — Stg Cmte approves

8/98 — Published for comment

4/99 — Cmte approves amendments with revisions

6/99 — Stg Comte approves

9/99 — Jud. Conf. approves & transmits to Sup. Ct.

4/00 — Supreme Court approves

12/00 — Effective

COMPLETED

[CV26] —Does inadvertent disclosure
during discovery waive privilege

Discovery Subcmte

10/99 — Discussed
PENDING FURTHER ACTION

[CV26] — Presumptive time limits on
backward reach of discovery

Al Cortese

10/99 — Removed from agenda
COMPLETED

Page 10

Adwvisory Commuttee on Civil Rules
September 12, 2002

Doc No 1181




Proposal

Source, Date, and
Doc #

Status

[CV26] — Electronic discovery

10/99 — Referred to Subcmte
3/00 — Subcmte met

4/00 — Considered

10/00 — Comte Considered

4/01 — Cmte considered

5/02 — Cmte considered
PENDING FURTHER ACTION

[CV26] — Interplay between work-
product doctrine under Rule 26(b)(3) and
the disclosures required of experts under
Rules 26(a)(2) and 26 (b)(4)

Gregory K. Arenson,
Chair, NY State Bar
Assn Committee
8/7/00 (00-CV-E)

8/00 — Referred to reporter, chair, incoming chair, and
Agenda Subcmte
PENDING FURTHER ACTION

[CV26(a)] — To clarify and expand the
scope of disclosure regarding expert
witnesses

Prof. Stephen D.
Easton 11/29/00
(00-CV-I)

12/00 — Sent to reporter and chair
PENDING FURTHER ACTION
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Proposal

Source, Date, and
Doc #

Status

{CV26(c)] — Factors to be considered
regarding a motion to modify or dissolve
a protective order

Report of the Federal
Courts Study
Committee,
Professors Marcus
and Miller, and
Senator Herb Kohl
8/11/94; Judge John
Feikens (96-CV-F);
S. 225 reintroduced
by Sen Kohl

5/93 — Considered by cmte

10/93 — Published for comment

4/94 — Considered by cmte

10/94 — Considered by cmte

1/95— Submitted to Jud Conf

3/95 — Remanded for further consideration by Jud Conf

4/95 — Considered by cmte

9/95 — Republished for public comment

4/96 — Tabled, pending consideration of discovery
amendments proposed by the American College

of Trial Lawyers

1/97 — S. 225 reintroduced by Sen Kohl

4/97 — Stotler letter to Sen Hatch

10/97 — Considered by Sub cmte. and left for

consideration by full cmte

3/98 — Cmte determined no need has been shown to

amend

COMPLETED

[CV26] — Depositions to be held in

Don Boswell 12/6/96

12/96 — Referred to reporter, chair, and Agenda Sub

county where witness resides; better (96-CV-G) cmte.
distinction between retained and 5/97 — Reporter recommends that it be considered part
“treating” experts of discovery project
3/99 — Agenda Sub cmte. rec. Refer to other Cmte (3)
10/00 — Subcomte declines to take action
COMPLETED
[CV30] — Allow use by public of audio | Glendora 9/96/96 12/96 — Sent to reporter and chair
tapes in the courtroom (96-CV-H) 11/98 — Rejected by cmte
COMPLETED
[CV30(b)] — Inconsistency within Rule | Judge Janice M. 12/99 — Referred to reporter, chair, Agenda Sub cmte.,
30 and between Rules 30 and 45 Stewart 12/8/99 and Discovery Sub cmte.
(99-CV-I) 4/00 — Referred to Disc. Subcomte

PENDING FURTHER ACTION

[CV30(b)(1)] — That the deponent seek
judicial relief from annoying or
oppressive questioning during a
deposition

Judge Dennis H.
Inman 8/6/97
(97-CV-J)

10/97 — Referred to reporter, chair, and Agenda Sub
cmte.

11/98 —- Rejected by cmte

COMPLETED
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Proposal Source, Date, and Status
Doc #

[CV30(d)(2)] — presumptive one day of 3/98 -— Cmte approved draft

seven hours for deposition 6/98 — Stg Cmte approves
8/98 — Published for comment
4/99 — Cmte approves amendments with revisions
6/99 — Stg Comte approves
9/99 — Jud. Conf. approves & transmits to Sup. Ct.
4/00 — Supreme Court approves
12/00 — Effective
COMPLETED

{CV30(e)] — review of transcript by Dan Wilen 5/14/99 8/99 — Referred to agenda Subcmte

deponent (99-CV-D) 8/99 — Agenda Sub cmte. rec. Refer to other Cmte (3)

10/00 — Subcomte declines to take action
COMPLETED

[CV32] — Use of expert witness
testimony at subsequent trials without
cross examination in mass torts

Honorable Jack
Weinstein 7/31/96

7/31/96 — Submitted for consideration

10/96 — Considered by cmte; FJC to conduct study

5/97 — Reporter recommends that it be considered part
of discovery project

3/99 — Agenda Sub cmte. rec. Refer to other Cmte (3)

PENDING FURTHER ACTION

|CV33 & 34 | — require submission of a
floppy disc version of document

Jeffrey K. Yencho
(7/22/99) 99-CV-E

7/99 — Referred to Agenda Subcmte

8/99 — Agenda Sub cmte. rec. Refer to other Sub cmte.
(3)

PENDING FURTHER ACTION

[CV34(b)] — requesting party liable for
paying reasonable costs of discovery

3/98 — Cmte approved draft

6/98 — Stg Cmte approves

8/98 — Published for comment

4/99 — Cmte approves amendments with revisions
{moved to Rule 26)

6/99 — Stg Comte approves

9/99 — Rejected by Jud. Conf.

COMPLETED

[CV36(a)] — To not permit false
denials, in view of recent Supreme Court
decisions

Joanne S. Faulkner,
Esq. 3/98 (98-CV-A)

4/98 — Referred to reporter, chair, and Agenda Sub
cmte.

11/98 — Rejected by cmte

COMPLETED

[CV37(b)(3)] — Sanctions for Rule 26(f)
failure

Prof. Roisman

4/94 — Declined to act
DEFERRED INDEFINITELY
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Proposal

Source, Date, and
Doc #

Status

[CV37(c)(1)] — Sanctions for failure to
supplement discovery

3/98 — Cmte approved draft

6/98 — Stg Cmte approves

8/98 — Published for comment

4/99 — Cmte approves amendments

6/99 — Stg Comte approves

9/99 — Jud. Conf. approves & transmits to Sup. Ct.
4/00 — Supreme Court approves

12/00 — Effective

COMPLETED

[CV39(c) and CV16(e)] — Jury may be

treated as advisory if the court states
such before the beginning of the trial

Daniel O’Callaghan,
Esq.

10/94 — Delayed for further study, no pressing need
4/95 — Declined to act
COMPLETED

[CV40] — Precedence given elderly in
trial setting

Michael Schaefer
1/19/00; 00-CV-A

2/00 — Referred to chair, reporter, and Agenda Sub
cmte.
PENDING FURTHER ACTION

[CV41(a)] — Makes it explicit that
actions and claims may be dismissed

Bradley Scott
Shannon 5/30/02
(02-CV-F)

7/02 — Referred to chair and reporter
PENDING FURTHER ACTION

[CV43] — Strike requirement that
testimony must be taken orally

Comments at 4/94
meeting

10/93 — Published

10/94 — Amended and forwarded to ST Cmte

1/95 — ST Cmte approves but defers transmission to Jud
Conf

9/95 — Jud Conf approves amendment

4/96 — Supreme Court approved

12/96 — Effective

COMPLETED
[CV43] — Procedures for a “summary Judge Morton 8/00 — Referred to reporter, chair, and incoming chair
bench trial” Denlow 8/9/00 10/00 — Comte considered, declined to take action as
(00-CV-F) unnecessary at this time
COMPLETED
|CV43(f—Interpreters] — Karl L. Mulvaney 4/95 — Delayed for further study and consideration

Appointment and compensation of
interpreters

5/10/94

11/95 — Suspended by advisory cmte pending review of
Americans with Disabilities Act by CACM
10/96 — Federal Courts Improvement Act of 1996
provides authority to pay interpreters
COMPLETED

[CV44] — To delete, as it might overlap

with Rules of EV dealing with
admissibility of public records

Evidence Rules
Committee Meeting
10/20-21/97
(97-CV-U)

1/97 — Referred to chair, reporter, and Agenda Sub
cmte.

3/98 — Cmte determined no need to amend
COMPLETED
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Proposal

Source, Date, and
Doc #

Status

[CV45] — Nationwide subpoena

5/93 — Declined to act
COMPLETED

[CV45] — Notice in lieu of attendance
subpoenas

J. Michael Schaefer,
Esq. 12/28/98

3/99 — Referred to chair, reporter, and Agenda Sub
cmte.

(99-CV-A) 8/99 — Agenda Sub cmte. rec. Remove from agenda
10/99 — Consent calendar removed from agenda
COMPLETED
[CV45] — Clarifying status of subpoena | K. Dino 3/99 — Referred to chair, reporter, and Agenda Sub

after expiration date

Kostopoulos, Esq.
1/27/99
(99-CV-B)

cmte.

8/99 — Agenda Sub cmte. rec. Refer to other Cmte (3)
10/00 — Subcomte declines to take action
COMPLETED

[CV45] — Discovering party must
specify a date for production far enough
in advance to allow the opposing party to
file objections to production

Prof. Charles Adams
10/1/98 (98-CV-G)

10/98 — Referred to chair, reporter, Agenda Sub cmte.,
and Discovery Sub cmte.

3/99 — Agenda Sub cmte. rec. Refer to other Cmte (3)
10/00 — Subcomte declines to take action
COMPLETED

[CV45(d)] — Re-service of subpoena not
necessary if continuance is granted and
witness is provided adequate notice

William T. Terrell,
Esq. 10/9/98
(98-CV-H)

12/98 — Referred to chair, reporter, and Agenda Sub
cmte.

3/99 — Agenda Sub cmte. rec. Refer to other Cmte (3)
10/00 — Subcomte declines to take action
COMPLETED

[CV47(a)] — Mandatory attorney
participation in jury voir dire
examination

Francis Fox, Esq.

10/94 — Considered by cmte
4/95 — Approved draft
7/95 — Proposed amendment approved for publication by
ST Cmte
9/95 — Published for comment
4/96 — Considered by advisory cmte; recommended
increased attention by Fed. Jud. Center at
judicial training
COMPLETED

[CV47(b)] — Eliminate peremptory
challenges

Judge William Acker
5/97 (97-CV-F)
#2828

6/97 — Referred to reporter, chair, and Agenda Sub
cmte.

11/98 — Cmte declined to take action
COMPLETED
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Proposal Source, Date, and Status
Doc #
[CV48] — Implementation of a twelve- Judge Patrick 10/94 — Considered by cmte
person jury Higginbotham 7/95 — Proposed amendment approved for publication by

ST Cmte

9/95 — Published for comment

4/96 — Forwarded to ST Cmte for submission to Jud
Conf

6/96 — ST Cmte approves

9/96 — Jud Conf rejected

10/96 — Cmte’s post-mortem discussion

COMPLETED

[CV50] — Uniform date for filing post
trial motion

BK Rules Committee

5/93 —Approved for publication

6/93 — ST Cmte approves publication
4/94 — Approved by cmte

6/94 — Approved by ST Cmte

9/94 — Approved by Jud Conf

4/95 — Approved by Sup Ct

12/95 — Effective

COMPLETED

[CV50(b)] — When a motion is timely
after a mistrial has been declared

Judge Alicemarie
Stotler 8/26/97
(97-CV-M)

8 /97 — Sent to reporter and chair

10/97 — Referred to Agenda Sub cmte,

3/99 — Agenda Sub cmte. rec. Accumulate for periodic
revision (1)

PENDING FURTHER ACTION

[CV51] — Jury instructions filed before

trial

Judge Stotler (96-
CV-E) Gregory B.
Walters, Cir. Exec.,
for the Jud. Council
of the Ninth Cir.
12/4/97 (97-CV-V)

11/8/96 — Referred to chair

5/97 — Reporter recommends consideration of
comprehensive revision

1/98 — Referred to reporter, chair, and Agenda Sub
cmte.

3/98 — Cmte considered

11/98 — Cmte considered

3/99 — Agenda Sub cmte. rec. Ready for full Cmte
consideration

4/99 — Cmte considered

10/99 — Discussed

4/00 — Cmte considered

10/00 — Cmte considered

4/01 — Cmte considered

1/02 — Cmte held public hearing

5/02 — Cmte approved amendments

6/02 — ST Committee approved

PENDING FURTHER ACTION
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Proposal Source, Date, and Status
Doc #
|CV52] — Uniform date for filing for BK Rules Cmte 5/93 —Approved for publication

filing post trial motion

6/93 — ST Cmte approves publication
4/94 — Approved by cmte

6/94 — Approved by ST Cmte

9/94 — Approved by Jud Conf

4/95 — Approved by Sup Ct

12/95 — Effective

COMPLETED

[CV53] — Provisions regarding pretrial
and post-trial masters

Judge Wayne Brazil

5/93 — Considered by cmte

10/93 — Considered by cmte

4/94 — Draft amendments to CV16.1 regarding “pretrial
masters”

10/94 — Draft amendments considered

11/98 — Subcmte appointed to study issue

3/99 — Agenda Sub cmte. rec. Refer to other Cmte (3)

10/99 — Discussed (FIC requested to survey courts)

4/00 — Considered (FJC preliminary report)

1/02 — Cmte held public hearing

5/02 — Cmte approved amendments

6/02 — ST Committee approved

PENDING FURTHER ACTION

[CV54(d)(1)] — Proposed amendments
to 28 U.S.C. § 1920 and Rule 54 re
taxation of costs

Judge Jane J. Boyle
2/02 (02-CV-B)

2/02 — Referred to reporter & chair
5/02 — Cmte declined to take action
COMPLETED

[CV54(d)(2)] —attorney fees and
interplay with final judgment CV 58

ST Cmte; AP
amendment to FRAP
4(a)(7), 1/00

4/00 — Request for publication

6/00 — Stg Comte approves publicatipon
8/00 — Published

4/01 — Cmte approved amendments
6/01 — ST Cmte approved

10/01 — Jud Conf approved

4/02 — Sup Ct approved

PENDING FURTHER ACTION

[CV56] — To clarify cross-motion for
summary judgment

John J. McCarthy
11/21/97

12/97 — Referred to reporter, chair, & Agenda Sub cmte.
PENDING FURTHER ACTION

[CV56(a)] — Clarification of timing

Scott Cagan 2/97
(97-CV-B) #2475

3/97 — Referred to reporter, chair, and Agenda Sub
cmte.

5/97 — Reporter recommends rejection

3/99 — Agenda Sub cmte. rec. Accumulate for periodic
revision (1)

PENDING FURTHER ACTION
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Proposal

Source, Date, and
Doc #

Status

[CV56(c)] — Time for service and
grounds for summary adjudication

Judge Judith N. Keep
11/21/94

4/95 — Considered by cmte; draft presented

11/95 — Draft presented, reviewed, and set for further
discussion

3/99 — Agenda Sub cmte. rec. Accumulate for periodic

revision

1/02 — Committee considered and set for further

discussion

PENDING FURTHER ACTION

|CV58] — 60-day cap on finality
judgment

ST Cmte; AP
amendment to FRAP
4(a)(7), 1/00

4/00 — Request for publication

6/00 — Stg Comte approves

8/00 — Published

4/01 — Cmte approved revised amendments
6/01 — ST Cmte approved

10/01 — Jud Conf approved

4/02 — Sup Ct approved

PENDING FURTHER ACTION

[CV58] — Sets forth the procedures for
entering a “final order”

Prof. Bradley Scott
Shannon 5/30/02
(02-CV-F)

7/02 — Referred to reporter and chair
PENDING FURTHER ACTION

[CV59] — Uniform date for filing for
filing post trial motion

5/93 —Approved for publication

6/93 — ST Cmte approves publication
4/94 — Approved by cmte

6/94 — Approved by ST Cmte

9/94 — Approved by Jud Conf

4/95 — Approved by Sup Ct

12/95 — Effective

COMPLETED

[CV60(b)] — Parties are entitled to
challenge judgments provided that the
prevailing party cites the judgment as
evidence

William Leighton
7/20/94

10/94 — Delayed for further study
4/95 — Declined to act
COMPLETED

[CV62(a)] — Automatic stays

Dep. Assoc. AG,
Tim Murphy

4/94 — No action taken
COMPLETED

[CV62.1] — Proposed new rule
governing “Indicative Rulings”

Advisory Comm on
Appellate Rules 4/01

1/02 — Committee considered
PENDING FURTHER ACTION

Page 18

Adwisory Commuttee on Civil Rules
September 12, 2002

Doc No 1181




Proposal

Source, Date, and
Doc #

Status

[CV65(f)] — rule made applicable to
copyright impoundment cases

see request on
copyright

11/98 — Request for publication
6/99 — Stg Cmte approves

8/99 — Published for comment
4/00 — Cmte approved

6/00 — Stg Comte approves
9/00 — Jud Conf approves

4/01 — Approved by Sup Ct
12/01 — Effective
COMPLETED

[CV65.1] — To amend to avoid conflict
between 31 U.S.C. § 9396 governing the

Judge H. Russel
Holland 8/22/97

10/97 — Referred to reporter, chair, and Agenda Sub
cnite,

appointment of agents for sureties and (97-CV-L) 11/98 -— Cmte declined to act in light of earlier action
the Code of Conduct for Judicial taken at March 1998 meeting

Employees COMPLETED

[CV68] — Party may make a settlement Agenda book for 1/21/93 — Unofficial solicitation of public comment
offer that raises the stakes of the offeree 11/92 meeting; 5/93, 10/93, 4/94 — Considered by cmte

who would continue the litigation

Judge Swearingen
10/30/96 (96-CV-C);
S. 79 Civil Justice
Fairness Act of 1997
and § 3 of H.R. 903

Gregory K. Arenson
4/19/02 (02-CV-D)

4/94 — Federal Judicial Center agrees to study rule
10/94 — Delayed for further consideration

1995 — Federal Judicial Center completes its study
DEFERRED INDEFINITELY

10/96 — Referred to reporter, chair, and Agenda Sub
cmte. (Advised of past comprehensive study
of proposal)

1/97 — S. 79 introduced § 303 would amend the rule
4/97 — Stotler letter to Hatch

5/97 — Reporter recommends continued monitoring
3/99 — Agenda Sub cmte. rec. Remove from agenda *)
10/99 — Consent calendar removed from agenda
COMPLETED

5/02 — Referred to reporter and chair

PENDING FURTHER ACTION

[CV73(b)] — Consent of additional
parties to magistrate judge jurisdiction

Judge Easterbrook
1/95

4/95 — Initially brought to cmte’s attention

11/95 — Delayed for review, no pressing need

10/96 — Considered along with repeal of CV74, 75, and
76

5/97 — Reporter recommends continued monitoring

3/99 — Agenda Sub cmte. rec. Remove from agenda (5)

10/99 — Consent calendar removed from agenda

COMPLETED
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Proposal

Source, Date, and
Doc #

Status

[CV 74,75, and 76] — Repeal to
conform with statute regarding
alternative appeal route from magistrate
judge decisions

Federal Courts
Improvement Act of
1996 (96-CV-A)
#1558

10/96 — Recommend repeal rules to conform with statute
and transmit to ST Cmte

1/97 — Approved by ST Cmte

3/97 — Approved by Jud Conf

4/97 — Approved by Sup Ct

12/97 — Effective

COMPLETED

[CV 77(b)] — Permit use of audiotapes
in courtroom

Glendora 9/3/96 (96-
CV-H) #1975

12/96 — Referred to reporter and chair

5/97 — Reporter recommends that other Conf. Cmte
should handle the issue

3/99 — Agenda Sub cmte. rec. Remove from agenda (5)
10/99 — Consent calendar removed from agenda
COMPLETED

[CV77(d)] — Electronic noticing to
produce substantial cost savings while
increasing efficiency and productivity

Michael E. Kunz,
Clerk of Court
9/10/97 (97-CV-N);
William S. Brownell,
District Clerks
Advisory Group
10/20/97 (CV-Q)

9/97 — Mailed to reporter, chair, and Agenda Sub cmte.
3/99 — Agenda Sub cmte. rec. Ready for consideration
by full Cmte (4)

4/99 — request publication

6/99 — Stg Comte approves publication

8/99 — Published for comment

4/00 — Cmte approves amendments

6/00 — Stg Comte approves

9/00 — Jud Conf approves

4/01 — Approved by Sup Ct

12/01 — Effective

COMPLETED

[CV77.1] — Sealing orders

10/93 — Considered
4/94 — No action taken
DEFERRED INDEFINITELY

[CV81] — To add injunctions to the rule

John J. McCarthy
11/21/97

12/97 — Referred to reporter, chair, and Agenda Sub
cmte.
PENDING FURTHER ACTION
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Proposal

Source, Date, and
Doc #

Status

[CV 81(a)(2)] — Inconsistent time
period vs. Habeas Corpus Rule 1(b)

Judge Mary Feinberg
1/28/97 (97-CV-E)
#2164

2/97 — Referred to reporter, chair, and Agenda Sub

cmte.

5/97 — Considered and referred to Criminal Rules Cmte
for coordinated response

3/99 — Agenda Sub cmte. rec. Hold until more

information available (2)

4/00 — Comte considered

6/00 — Stg Comte approves publication

8/00 — Published

4/01 — Cmte approves amendments

6/01 — Approved by ST Cmte

9/01 — Approved by Jud Conf

4/02 — Sup Ct approved

PENDING FURTHER ACTION

[CV81(a)(1)] — Applicability to D.C.
mental health proceedings

Joseph Spaniol,
10/96

10/96 -—— Cmte considered

5/97 — Reporter recommends consideration as part of a
technical amendment package

10/98 — Cmte. includes it in package submitted to Stg.
Cmte. for publication

1/99 — Stg. Cmte. approves for publication

8/99 — Published for comment

4/00 — Cmte approved

6/00 — Stg Comte approves

9/00 — Jud Conf approves

4/01 — Sup Ct approves

12/01 — Effective

COMPLETED

[CV81(a)(1)] — Applicability to
copyright proceedings and substitution of
notice of removal for petition for removal

see request on
copyright

11/98 — Request for publication

1/99 — Stg. Cmte. approves for publication
8/99 -— Published for comment

4/00 — Cmte approved amendments

6/00 — Approved by ST Cmte

9/00 — Approved by Jud Conf

4/01 — Approved by Sup Ct

12/01 — Effective

COMPLETED
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Proposal Source, Date, and Status
Doc #
{CV81(a)(2)] — Time to make a return CR cmte 4/00 4/00 — Request for comment

to a petition for habeas corpus

6/00 — Stg Comte approved

8/00 — Published for comment

4/01 — Cmte approved amendments
6/01 — ST Cmte approved

10/01 — Jud Conf approved

4/02 — Sup Ct approved
PENDING FURTHER ACTION

[CV81(c)] — Removal of an action from
state courts — technical conforming
change deleting “petition™

Joseph D. Cohen
8/31/94

4/95 — Accumulate other technical changes and submit
eventually to Congress

11/95 — Reiterated April 1995 decision

5/97 — Reporter recommends that it be included in next
technical amendment package

3/99 — Agenda Sub cmte. rec. Accumulate for periodic

revision (1)

4/99 — Cmte considered

PENDING FURTHER ACTION

[CV82] — To delete obsolete citation

Charles D. Cole, Jr.,
Esq. 11/3/99
(99-CV-G)

12/99 — Referred to reporter, chair, and Agenda
Subcommittee

4/00 — Comte approved for transmission without
publication

6/00 — Stg Comte approves

9/00 — Jud Conf approves

4/01 — Sup Ct approves

12/01 — Effective

COMPLETED

[CV83(a)(1)] — Uniform effective date
for local rules and transmission to AO

3/98 — Cmte considered

11/98 — Draft language considered

3/99 — Agenda Sub cmte. rec. Refer to other Cmte (3)
4/00 — Comte considered

DEFERRED INDEFINITLEY

[CV83] — Negligent failure to comply
with procedural rules; local rule uniform
numbering

5/93 — Recommend for publication
6/93 — Approved for publication
10/93 — Published for comment

4/94 —- Revised and approved by cmte
6/94 — Approved by ST Cmte

9/94 — Approved by Jud Conf

4/95 — Approved by Sup Ct

12/95 — Effective

COMPLETED
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Proposal Source, Date, and Status
Doc #
[CV83(b)] — Authorize Conference to 4/92 — Recommend for publication
permit local rules inconsistent with 6/92 — Withdrawn at Stg. Comte meeting
national rules on an experimental basis COMPLETED
[CV84] — Authorize Conference to 5/93 — Considered by cmte
amend rules 4/94 — Recommend no change
COMPLETED
[Recycled Paper and Double-Sided Christopher D. 11/95 — Considered by cmte
Paper] Knopf 9/20/95 6/00 — CACM assigned issue and makes
recommendation for Judicial Conference policy
COMPLETED
[Pro Se Litigants] — To create a Judge Anthony J.
committee to consider the promulgation Battaglia, on behalf
of a specific set of rules governing cases | of the Federal
filed by pro se litigants Magistrate Judge 7/97 — Mailed to reporter and chair
Assn. Rules Cmte, to | 10/97 — Referred to Agenda Sub cmte.
support proposal by 3/99 — Agenda Sub cmte. rec. schedule for further study

Judge David Piester
7/17/97 (97-CV-1);

3)
PENDING FURTHER ACTION

[CV Form 1] — Standard form AO 440
should be consistent with summons Form
1

Joseph W.
Skupniewitz, Clerk
10/2/98 (98-CV-F)

10/98 — Referred to chair, reporter, and Agenda Sub
cmte.

3/99 — Agenda Sub cmte. rec. Ready for full Cmte
consideration (4)

PENDING FURTHER ACTION

[CV Form 17] Complaint form for
copyright infringement

Professor Edward
Cooper 10/27/97

10/97 — Referred to cmte

3/99 — Agenda Sub cmte. rec. Ready for full Cmte
consideration (4)

4/99 — Cmte deferred for further study
PENDING FURTHER ACTION

[CV Forms 31 and 32] — Delete the
phrase, “that the action be dismissed on
the merits” as erroneous and confusing

Prof. Bradley Scott
Shannon 5/30/02
(02-CV-F)

7/02 — Referred to chair and reporter
PENDING FURTHER ACTION

[Adoption of form complaints for

lyass Suliman,

8/99 — Referred to reporter, chair, and Agenda Sub

prisoner actions] prisoner 8/3/99 cmte.
(99-CV-F) 8/99 — Subc recommended removal from agenda
10/99 — Cmte approved recommendation
COMPLETED
[Electronic Filing] — To require clerk’s | John Edward 12/99 — Referred to reporter, chair, Agenda Sub cmte.,

office to date stamp and return papers
filed with the court.

Schomaker, prisoner
11/25/99 (99-CV-I)

and Technology Sub cmte.
PENDING FURTHER ACTION

Page 23

Advisory Committee on Civil Rules
September 12, 2002

Doc No 1181




Proposal Source, Date, and Status
Doc #
[Interrogatories on Disk] Michelle Ritz 5/98 — Referred to reporter, chair, and Agenda Sub

5/13/98 (98-CV-C);
see also Jeffrey
Yencho suggestion
re: Rules 3 and 34

cmte.
3/99 — Agenda Sub cmte. rec. Refer to other Cmte (3)
PENDING FURTHER ACTION

(99-CV-E)
[To change standard AO forms 241 Judge Harvey E. 8/98 — Referred to reporter, chair, and Agenda Sub
and 242 to reflect amendments in the Schlesinger 8/10/98 cmte.
law under the Antiterrorism and (98-CV-D) 3/99 — Agenda Sub cmte. rec. Refer to other Cmte (3)
Effective Death Penalty Act of 1997] PENDING FURTHER ACTION
[To prevent manipulation of bar codes | Tom Scherer 3/2/00 7/00 — Referred to reporter, chair, and incoming chair
in mailings, as in zip plus 4 bar codes] (00-CV-D) PENDING FURTHER ACTION
[Notice to U.S. Attorney. Requires Judge Barbara B. 10/00 — Referred to reporter and chair
litigant to notify U.S. Attorney when Crabb 10/5/00 1/02 — Committee considered
the constitutionality of a federal (00-CV-G) PENDING FURTHER ACTION

statute is challenged and when United
States is not a party to the action]

[Specifying page limit for motions in
Civil Rules]

Jacques Pierre Ward
1/8/01 (01-CV-A)

4/00 — Referred to reporter and chair
1/02 — Committee recommended no change
COMPLETED

[To develop new Federal procedures
for decisions on minority litigant
discrimination cases]

Tracey J. Ellis
1/26/02, 4/10/02
(02-CV-A)

1/02 — Referred to reporter and chair
4/02— Referred to reporter and chair
5/02 — Cmte considered and rejected
COMPLETED

[Court filing fee: AO regulations on
court filing fees should not be effective
until adoption in the FRCP or Local
Rules of Court]

James A. Andrews
4/1/02, 5/13/02
(02-CV-O)

4/02 — Referred to reporter and chair
6/02 — Referred to reporter and chair
PENDING FURTHER ACTION

[Substitute term “action” for “case”

Prof. Bradley Scott

7/02 — Referred to reporter and chair

and other similar words; substitute Shannon 5/30/02 PENDING FURTHER ACTION

term “averment” for “allegation” and (02-CV-F)

other similar words]

[Provide specifically for de bene esse Judge Joseph E. 7/02 — Referred to reporter and chair

depositions] Irenas 6/7/02 PENDING FURTHER ACTION
(02-CV-G)
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DRAFT MINUTES
CIviL RULES ADVISORY COMMITTEE
May 6-7, 2002

The Civil Rules Advisory Committee met on May 6 and 7, 2002, at the Park Hyatt Hotel in
San Francisco. The meeting was attended by Judge David F. Levi, Chair; Sheila Bimbaum, Esq.;
Justice Nathan L. Hecht; Dean John C. Jeffries, Jr.; Mark O. Kasanin, Esq.; Judge Paul J. Kelly, Jr.;
Judge Richard H. Kyle; Professor Myles V. Lynk; Hon. Robert D. McCallum, Jr.; Judge H. Brent
McKnight; Judge Lee H. Rosenthal; Judge Thomas B. Russell; Judge Shira Ann Scheindlin; and
Andrew M Scherffius, Esq. Professor Edward H. Cooper was present as Reporter, and Professor
Richard L. Marcus was present as Special Reporter. Judge Anthony J. Scirica, Chair, Judge Sidney
A. Fitzwater, and Professor Daniel R. Coquillette, Reporter, represented the Standing Committee.
Judge Bernice B. Donald attended as liaison from the Bankruptcy Rules Committee. Peter G.
McCabe, John K. Rabiej, and James Ishida represented the Administrative Office. Thomas E.
Willging represented the Federal Judicial Center. Ted Hirt, Esq., Department of Justice, was present.
Observers included John Beisner; Alfred W. Cortese, Jr.; Jonathan W. Cuneo (NASCAT); Peter
Freeman (ABA); Jeffrey Greenbaum (ABA); Elizabeth Guarnieri; Marcia Rabiteau; Ira Schochet;
and Sol Schreiber.

Judge Levi opened the meeting by observing that although the agenda book was thick with
several long projects, many of the items on the agenda had become familiar by long study over the
years. Most committee members have participated in the process from the beginning of these
projects to the present conclusions. The long-drawn-out committee process has been vindicated.
Public comments, both in writing and at the hearings, have been very useful. The committee
recognizes its debt of gratitude to the many lawyers, judges, and others who have helped to improve
the proposed rules. The committee also has done good work. Judge Rosenthal in particular has
devoted enormous effort to Rule 23 for many years. The Reporters have done a marvelous job in
synthesizing the public comment and in preparing the rule language and notes for the Committee’s
consideration. And the support provided by John Rabiej has been extremely important.

Many successive drafts of the agenda materials have culminated in proposals of
extraordinarily high quality. The reporters have had to struggle with the multiple functions of the
Committee Notes. When first published, the Notes have been used to explain why the Committee
believes the proposed changes are desirable. But as the process matures, the Notes have shifted to
the reduced role of explaining what the committee has done as a guide to future application. The
Notes for these rules proposals reflect a dramatic pruning process in response to these concerns.

January 2002 Minutes
The committee approved the minutes for the January 2002 meeting.
Rule 51

Only one change was proposed in the text of Rule 51 as published. Some comments, and
particularly the comments by the Department of Justice, suggested that the plain error provision of
Rule 51(d)(3) might go too far. As published, Rule 51(d) provided that a party "may assign as error”
three categories of instruction mistakes. The third, (d)(3), was "a plain error in or omission from the
instructions." The "plain error” term was borrowed from Criminal Rule 52(b), a general plain-error
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provision that applies to a wide variety of errors in addition to instruction errors. But Criminal Rule
52(b) does not establish a right to assign a plain error. Instead, by providing that a plain error may
be "noticed," it recognizes judicial discretion. As a general matter, the Standing Committee prefers
that different sets of rules adopt the same approach to similar problems unless a good reason can be
shown for differences. There is little apparent reason to believe that plain-error review should be
more readily available in a civil action than in a criminal prosecution. Adoption of the Criminal
Rule approach was approved accordingly. Two additional changes in the plain-error provision were
suggested as well. The first was to delete "or omission from," on the theory that a "plain error in the
instructions" embraces wrongs both of omission and commission. This change was approved. The
second was to adopt the expression of the newly restyled Criminal Rules by substituting "consider”
for "notice." This change too was approved.

As thus amended and redesignated as Rule 51(d)(2), the plain error provision recommended
to the Standing Committee for adoption reads: "A court may consider a plain error in the instructions
affecting substantial rights that has not been preserved as required by Rule 51(d)(1)(A) or (B)."

Two additions were proposed for the Rule 51 Committee Note. The first adds three
sentences on "scope,” stating that Rule 51 governs instructions on the law that governs the jury’s
verdict. Other instructions, such as preliminary instructions to a venire or cautionary instructions
in immediate response to events at trial, fall outside Rule 51. This addition was discussed briefly
by asking whether it was useful to give examples of instructions that fall outside Rule 51. The
conclusion was that the examples are useful, and that it was clear that they were only examples, not
a complete list. The second Note addition is a brief description of Supreme Court decisions that
explain the plain-error approach taken in criminal cases. Both changes were approved.

A substantially reduced version of the published Committee Note was presented as an
illustration of the ways in which justifications and helpful practice comments can be stripped away,
leaving only explanations of the changes made in the rule. The proposed deletions were reviewed
in order, and approved for deletion.

The committee voted to recommend that the Standing Committee recommend adoption of
Rule 51 as revised.

Rule 53

Judge Scheindlin presented the report of the Rule 53 Subcommittee. She observed that
although the public comments and testimony on the proposed Rule 53 did not match in volume the
comments on Rule 23, the comments were very helpful. They led the Subcommittee, meeting by
telephone, to suggest ten changes in the rule as published. In order of the Rule 53 subdivisions, these
are to: (1) add to subdivision (a)(1)(C) an express preference to "pretrial and post-trial” matters; (2)
make a small style change in (a)(2); (3) add several specific matters to the (b)(2) provisions that
address the contents of the order appointing a master; (4) provide an opportunity to be heard before
the appointment order is amended; (5) clarify the (b)(4) effective-date provision; (6) raise the
question whether the court "must” afford an opportunity to be heard before acting on a master’s
report; (7) recommend a new (g)(3) provision that increases the court’s responsibility of de novo
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review of the facts; (8) change the (g)(4) provision for review of conclusions of law to parallel the
changes on fact review; (9) adopt the tentatively published (g)(5) provision for reviewing matters
of discretion; and (10) delete entirely subdivision (i), which deals with appointment of magistrate
judges to serve as masters.

These changes, and other possible changes that were considered but not recommended, were
discussed one-by-one.

Rule 53(a)(1)(C), as published, authorizes appointment of a master to "address matters that
cannot be addressed effectively and timely by an available district judge or magistrate judge of the
district." Some of the comments expressed concern that this general provision might be read to
supersede the limits that Rule 51(a)(1)(B), drawing from longstanding doctrine, imposes on reference
to a master for trial. This interpretation was not intended. Instead, (C) was intended to establish a
standard to control the uses of masters for pretrial and post-trial purposes that have grown up since
Rule 53 was adopted. The standard is different from the trial-master standard, and must be kept
clearly separate. The distinction is emphasized by adding an explicit reference to these uses, so that
(C) will read: "address pretrial and post-trial matters * * *." This proposed change was accepted
without further discussion.

A separate question was addressed to (a)(1)(C). Suppose a master is appointed to address
defined matters on a showing that no available district judge or magistrate judge can address those
matters effectively and timely, but later developments in the court’s docket make it possible for a
judge to address those matters? It was agreed that the time for applying the (a)(1)(C) standard is the
time of the initial appointment; the appointment need not be subject to the disruption of continual
reexamination of this criterion.

Rule 53(a)(2) addresses grounds for disqualification. As published, it referred to disclosure
of "a" potential "ground" for disqualification. A style improvement was suggested, making the rule
refer to disclosure of "the potential grounds for disqualification.” The style change was accepted
without further debate. The appropriateness of permitting the parties to consent to appointment of
amaster who would be disqualified without party consent was discussed. The parties cannot consent
to continued service by a judge who is disqualified; why should party consent be accepted as to a
master? Two responses were given. A master is not a judge; all parties may prefer the appointment
of a particular person who is particularly well qualified to discharge the master’s duties, and in such
circumstances the need to protect the open assurance that there is no basis for disqualification
appears in a different light. In addition, one reason for refusing to accept party consent to continued
service by ajudge who otherwise should be disqualified is concern that lawyers who expect to appear
before the same judge in other matters may feel pressure to consent. That concern is much reduced
with respect to a master.

Rule 53(a)(3) was addressed by several comments. As published, it provides that a master
must not during the period of the appointment appear as an attorney before the judge who made the
appointment. The comments suggested that this disqualification will impose an undue hardship,
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particularly on lawyers in small firms. The subcommittee considered these comments, but concluded
that the provision should remain as published.

Discussion of the disqualification as attorney began with the observation that the
disqualification may deprive the court of the opportunity to appoint a good lawyer as master. There
is no disqualification from appearing in other cases before a judge who has appointed a lawyer to
conduct a trial or appeal; why should appointment as master be any different? The immediate
response was that a master is functioning not in the adversary process, as an appointed lawyer does,
but as an adjunct of the court.

One approach might be to mollify the rule by excepting cases that are active at the time of
the appointment as master. Another might be to seek the consent of the parties in other cases in
which the master appears as lawyer, but that would be an invitation to withhold consent as a means
of disqualifying a feared adversary. Concern also was expressed that if the master is not disqualified,
a party in another case with the master as attorney might seek to disqualify the appointing judge.

It was protested that the disqualification will be particularly costly in a small bar with few
lawyers. In the western states, for example, masters are regularly appointed in water-rights cases.
A master may be involved as lawyer in twenty other cases — and there is only one judge handling
them all.

The appearance of impropriety was brought back to the discussion, asking whether it is
proper for the same person to act simultaneously as a court adjunct and also as an adversary
representative before the court. Perhaps the concerns about depleting the pool available for
appointment could be addressed by adding a qualification that permits an attorney-master to appear
before the appointing judge in exceptional circumstances.

The question was renewed: what do we lose by deleting the disqualification? It remains
possible for the judge to impose disqualification in making the initial appointment.

It was suggested that the (b)(2)(B) limit on ex parte communications between master and
judge may reduce the fears of parties in other litigation that a master-attorney has a special entree
with the judge.

The interest of the states in regulating attorney conduct was noted. The problem of
simultaneously working as a judge’s master and appearing before the judge in unrelated litigation
is likely to be seen as presenting a problem of conflicting interests, a matter traditionally regulated
by state disciplinary authorities. States likewise regulate the appearance of impropriety, a concept
with a long and detailed history. A federal judge cannot, by appointment, immunize a master from
regulation by state authorities.

A different analogy is provided by magistrate judges. Judicial Conference conflict-of-interest
rules for part-time magistrate judges provide that a part-time magistrate judge may appear in any
civil action in any court, and may appear as counsel in a criminal action in any state court but not in
any court of the United States. A partner or associate of a part-time magistrate judge may appear as
counsel in any federal court other than in the district in which the part-time magistrate judge serves,
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so long as the magistrate judge has not been involved in the criminal proceeding in connection with
official duties.

Noting that the rule does not require disqualification of the master’s firm — and that the Note
observes that this question is left to the discretion of the appointing judge — it was asked why the
appearance is different for other lawyers in the master’s firm. It was suggested that screening
mechanisms can be used within the firm. But it was noted that the firm is likely to make it known
— perhaps on its web page — that one of its lawyers is master for a named judge. And some clients
are likely to find this an inducement to retain the firm. On the other hand, disqualification of the
entire firm would make it impossible for any lawyer in a firm with many lawyers to accept
appointment as a master.

The question of screening within the firm was carried further. Many states accept the use of
ethics screens to avoid extending disqualification from an individual lawyer to an entire firm. But
other states do not. Discussions of possible federal rules of attorney conduct have repeatedly
explored the question whether a federal rule, or a federal court order, can immunize a lawyer from
state discipline. The question has proved very difficult. Simply attempting to provide an answer in
Rule 53 will not guarantee the result. Perhaps the risk of conflict with state requirements, or
confusion, means that (a)(3) should be deleted.

In addition to state rules, most federal courts have local rules that include conflict-of-interest
provisions. Adoption of an express Rule 53 provision would override many of these rules.

It was suggested that perhaps (2)(3) should be revised to state that the court may, in
appointing a master, order that the master be disqualified. But there is no need to say that in the rule;
the judge can impose that term as a condition of appointment. Indeed, a judge would be expected
to screen a lawyer before appointment as master, at least asking how many cases the lawyer has
before the judge. But the parties may recommend the master, and the judge may be lulled by the
parties’ recommendation to avoid further inquiry.

A counter-suggestion was that it would be better to establish a presumption of
disqualification, subject to exceptions.

This discussion prompted the suggestion that it is proper to write a rule that does not attempt
to solve every possible problem. Retaining the (a)(3) disqualification provision may create a
problem. Big firms and small firms both may find that a lawyer cannot practicably serve as master,
although for different reasons. Big states with big bars may avoid problems that will be encountered
in smaller states with small bars. The duration of an appointment may be unpredictable when it is
made, making it more difficult to foresee what problems a disqualification provision will generate.

An observer stated that in twenty-four years of serving as a master in many cases, the judge
always asks whether there is a conflict. Both the master and judge always assume that the master
will not appear before the judge. But the matter is not addressed in the order of appointment. At the
same time, it is always assumed that the master’s firm can appear before the judge so long as there
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is an ethical wall — the Note language suggesting the judge has discretion to disqualify the entire
firm should be abandoned.

The Federal Judicial Center study of masters did not come across any case in which the
disqualification question was addressed.

It was suggested that it might be better to address the disqualification question only in the
Note, perhaps by suggesting that the question is one that may be addressed by disciplinary rules.

The response was made that disqualification does belong in the rule. Rule 53 has spoken
only to trial masters. The revision is designed to bring Rule 53 to bear on the many appointments
for non-trial duties. All master appointments should be brought into the rule. The disqualification
issue is important. That it is difficult does not justify leaving it out of the rule.

Another suggestion was that the disqualification problem may not be as severe as it seems:
in a multi-judge district, the master can avoid disqualification by having other cases reassigned to
other judges. Yet reassignment may not be a panacea; the master’s client may prefer the judge
originally assigned, creating a conflict for the master. And the court itself may not allow
reassignment.

The discussion of disqualification was summarized by suggesting four alternatives: carry
forward the disqualification provision as published in (a)(3); modify the provision by permitting
defeat of the disqualification in exceptional circumstances; modify the provision still further, to say
only that the court may order disqualification; or delete the provision entirely.

A motion to delete (a)(3) passed by voice vote, with dissents. Mark Kasanin abstained
because he is a member of the Maritime Law Association practice and procedure committee that was
one of the groups raising the issue.

The Note is to be revised to describe the question, alluding to the overtones of state
disciplinary interests.

Rule 53(b)(2) sets out matters that must be included in the order appointing a master. The
Department of Justice suggested several additions to this provision, reflecting their frequent
experience with masters. The Subcommittee decided to recommend adoption of several of these
additions.

One change was recommended in (b)(2)(A), adding specification of any investigating or
enforcement duties. This change was approved, with a style change to read "any investigation or
enforcement duties."

(b)(2)(B), addressing ex parte communications between master and the parties or court,
would be changed by adding this: "limiting ex parte communications with the court to administrative
matters unless there is good cause to permit ex parte communications on other matters." It was
asked how the limit on ex parte communications with the court will work. The order will tell the
parties what the rules are. The judge adopts the limit in the appointing order, or decides not to adopt
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the limit so that ex parte communications are not limited to administrative matters. And the order
can be amended.

Ex parte communications with the parties are treated differently — some master functions
with respect to mediation or settlement require ex parte communication. But an observer noted that
in many years of experience as a master, he has followed the practice of never talking to either side
without the permission of all parties. He suggested that the rule should adopt this standard, with an
exception for settlement masters or enforcement masters.

It was asked why have a "good cause" restraint on permitting ex parte communications with
the court on non-administrative matters? Why not just leave it to the court, abandoning the
suggested new language? A response was that appointment of a master is an exceptional event; the
rule should state the normal expectation. A further response was that in settlement or mediation, the
parties may prefer that the court not hear from the master. And if the master believes there would
be a benefit in ex parte communications with the court, the master can raise the question. But it was
responded that it is difficult to understand what circumstances might establish good cause — as a
matter of ethics, for example, a master should not communicate with the court on settlement matters.
In rebuttal, it was urged that there are many different master functions. In a mass-tort case, for
example, the master may be appointed for functions that require constant communication with the
court; in one current action the master consults with the court daily.

Further discussion was followed by adoption of a motion to change the wording of (b)(2)(B):
"the circumstances — if any — in which the master may communicate ex parte with the court or a
party, limiting ex parte communications with the court to administrative matters unless the court in
its discretion permits ex parte communications on other matters."

(b)(2)(C), proposed after much discussion of what Rule 53 might say about the record of
proceedings before a master, simply states that the order appointing a master must state the nature
of the materials to be preserved as the record. The Department of Justice suggested that the rule
should be made more specific, addressing the manner in which the record is made, including an
obligation to create arecord. The difficulty, however, is that masters perform many functions; it may
be difficult or even counter-productive to require a record of settlement or mediation work, or of
enforcement-investigation work. We do not want to require every master to preserve a record of
everything done as master. The key may be whether the master is to engage in fact-finding, but even
that may be difficult to draft. But even then there is a risk that a direction to preserve identified
categories of material may lead a master to disregard other material that should be retained.

The problem of making a record remains difficult. It was agreed to add a filing requirement
in (C), to parallel the method-of-filing addition to (D) that was discussed in tandem. The order must
state "the nature of the materials to be preserved and filed as the record * * *." It may be difficult
to know what materials should be filed at the time the appointment is made, but the core requirement
is clear: a master should make and file a complete record of everything that is to be considered in
making or recommending findings of fact on the basis of evidence. The order can be amended to
respond to needs that emerge as the master proceeds to discharge the appointed duties.
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It was asked whether the (b)(2)(D) requirement that the order state the standards for
reviewing the master’s order and recommendations could be used to supersede the standards of
review set out in (g)(3) and (4). It would be possible to ensure against this possibility by expressly
incorporating (g)(3) and (4), so that the appointing order must state "the standards under Rule
53(g)(3) and (4) for reviewing the master’s orders and recommendations.” But it was concluded that
the intent is sufficiently clear on the face of the rule; a sentence will be added to the Committee Note,
however, to make the point.

Subdivision (b)(3) provides that the order appointing a master may be amended at any time
after notice to the parties. Two changes were considered; one is recommended for adoption. The
public comments suggested that if the master is appointed by consent of the parties under Rule
53(a)(1)(A), consent of all the parties should be required to amend the order. Although this
suggestion seems attractive on first approach, it dissolves on closer examination. The most
compelling problem is that the court must have power to cancel the appointment if the master’s
duties are not being performed well, or if the court concludes that the court itself should discharge
those duties. Other problems can emerge as well — the need to adjust the terms of compensation,
for example, might be thwarted by the veto of one interested party. That change is not
recommended. But a second change is recommended: the rule should expressly provide an
opportunity to be heard on a proposed amendment. This change was adopted. Later discussion led
to one more change: subdivision (b)(4), dealing with entry of the appointing order, was moved ahead
of (b)(3) because entry logically comes before amendment. What was published as (b)(3) will
become (b)(4), renumbering what was (b)(4) as (b)(3).

The "effective date” provision published as Rule 53(b)(4) was awkwardly drafted. Further
reflection led to a recommendation that it be changed to a paragraph on "Entry of order." Brief
discussion led to approval of this draft: "The court may enter the order appointing a master only after
the master has filed an affidavit disclosing whether there is any ground for disqualification under 28
U.S.C. § 455 and, if a ground for disqualification is disclosed, after the parties have consented with
the court’s approval to waive the disqualification."

Action on amaster’s order, report, or reccommendations is covered by subdivision (g). (g)(1),
as published, said that the court "may" afford an opportunity to be heard. The committee approved
the subcommittee recommendation that "may" be changed to "must." As with other hearing
requirements in the rules, a "hearing” does not require live argument. When there is no occasion to
take witness testimony, the court can afford a hearing by written submissions only.

It was asked whether it is wise to include in (g)(1) authority for the court to take evidence in
acting on a master’s report. This authority appears in present Rule 53(e)(2). Given all that masters
may be asked to do, it seems wise to preserve the authority — the alternative of remanding to the
master to take any "new" evidence may be cumbersome, and the court may prefer to hear again the
same testimony that was presented to the master. The opportunity to take evidence may be

particularly useful when the court provides de novo review, as recommended by proposed revisions
of Rule 53(g)(3).
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It was pointed out that subdivision (g)(2) is captioned "Time," but in fact is the basic
provision for objections. It was agreed that a new caption must be found. One possibility is "Time
for Objections."

Fact review was addressed by publishing two versions of Rule 53(g)(3). The first version
called for de novo review unless the appointing order directed review for clear error, or unless the
parties stipulate with the court’s consent that the master’s findings will be final. Present Rule
53(e)(2) establishes clear-error review in nonjury cases, and (e)(4) permits the parties to stipulate for
finality. The first version retained these as options, but established a preference for de novo review.
Version 2 sought to parallel the distinctions made on review of a magistrate judge by providing a
preference for de novo review as to "all substantive fact issues,” but a preference for clear-error
review of "non-substantive fact findings or recommended findings." Both versions reflected the
growing concern expressed by several courts of appeals that Article III courts should not — and
perhaps may not — surrender factfinding responsibilities to a non-Article 1II court adjunct.

The subcommittee proposed a new version that would require de novo review of all fact
issues unless the parties stipulate with the court’s consent that review will be for clear error or that
the findings of a master appointed with party consent under 53(a)(1)(A) or for pretrial or post-trial
duties under 53(a)(1)(C) will be final. The requirement of party consent to depart from de novo
review would reduce the Article III concerns. Even then, it is not clear that the Article III problem
is solved. The problem is particularly acute with respect to a trial master who makes or recommends
findings on the merits of the claims or defenses in the action. But the parties cannot control the
standard of review simply by their stipulation — the court must consent to the stipulation. There is
along tradition of reliance on special masters, and Rule 53 has provided for clear-error review unless
the parties stipulate to finality. These traditions may satisfy the demands of Article Ill. The LaBuy
decision, however, may reflect an evolving trend that will reach beyond the justification for
appointing a master to the standards of review. A confident answer cannot be given until the Article
I courts determine just how far Article IIl limits master practice. It should be remembered that the
project to rewrite Rule 53 is motivated by the desire to bring pretrial and post-trial masters into the
rule for the first time. Present Rule 53 governs only trial masters. There is no clear reason yet to
write a rule that rejects any use of trial masters, abandoning everything that has been in Rule 53 up
to now. For the present, it seems better to continue to permit appointment of trial masters subject
to the several new restrictions embodied in the rule: a presumption for de novo review that can be
overcome only on stipulation of all parties and with the court’s consent, abolition of masters in jury
trials absent party consent, and a paring back that deletes the right of the parties to stipulate to
finality for a trial master’s findings unless the initial appointment was made by consent of the parties.

It was asked what value there is in having a master if all findings have to be reviewed de
novo. One answer is that many masters will be appointed for pretrial and post-trial duties that do
not lead to review of everything the master does. Even when review is sought, the parties may
stipulate to clear-error review in these settings more readily than they would stipulate if finality were
permitted for a trial master. And if the initial appointment is by party consent, stipulations for clear-
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error review or finality are likely to be made. De novo review is most likely to be provided for a trial
master. Courts will not always be asked to decide every issue de novo.

The next question was whether the de novo review provision will require that the court
review every fact finding even though no one objects. It was responded that in a vast number of
cases nothing is done because there is no objection. But the court should remain free to act in the
absence of objections. The process of resolving some objections, moreover, may lead the court to
review and determine related fact findings that have not been the subject of objections. Still, it needs
to be decided whether the district judge is required to act in the absence of objections. The Article
III question does not extend to requiring decision of an issue that no party has asked to have decided.
This conclusion seems even more clear when the master is acting on many types of pretrial matters,
such as determining the facts surrounding a challenged discovery response.

It was asked how a court can make a de novo determination of credibility — clearly a matter
of fact — without hearing the witness? It was pointed out that in reviewing findings by a magistrate
judge, the court is not required to rehear the witnesses. Section 636(b)(1) provides that when a
magistrate judge conducts evidentiary hearings a judge of the court "shall make a de novo
determination of those portions of the report or specified proposed findings or recommendations to
which objection is made. * * * The judge also may receive further evidence or recommit the matter
to the magistrate with instructions." In United States v. Raddatz, 1980, 447 U.S. 667, the Court ruled
that de novo determination does not require rehearing the witness through live testimony. The Court,
however, cautioned against rejecting a magistrate judge’s credibility determination without seeing
and hearing the witness, and several lower court decisions suggest that a redetermination of witness
credibility requires hearing the witness.

These questions were redirected toward the provision for reviewing questions of law. Should
the parties be able to consent to finality with respect to questions of law? It was urged that it is a bad
idea to "box the judge in on the law." And it was asked when it is expected that the court will
consent to a stipulation for finality — when the appointment is made, or when the parties seek to
make a stipulation later? The stipulation is likely to be plausible only before findings are made.
After findings are made, it is possible that all parties are prepared to make objections but to surrender
the objections in return for surrender of all objections. Then the situation is the same as if no
objections are made. But should the court be able to withdraw its consent to the finality stipulation
after the findings are made? And if the parties stipulate to finality, is the stipulation binding in the
court of appeals as well as in the district court? Surely both the district court and the court of appeals
should be able to override the stipulation?

Several related questions came next: is there any need to provide for reviewing questions of
law? Why not make the review provision parallel to the fact-review provision? Why not simply
provide that review of law questions is de novo?

The question of an obligation to review in the absence of objections recurred. Should a judge
be obliged to review privilege determinations made by a master with respect to 500 documents when
objections are made only as to ten? Surely the provision should require de novo review only if an
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objection is made, giving permission to review de novo if no objection is made without requiring
review.

It was observed that Rule 53(g) does not attempt to provide guides for distinguishing between
matters of law and fact, nor to suggest the complications of "mixed questions." There is a difference
between interpreting a statute and applying a rule to a specific fact situation. A party stipulation for
finality with respect to issues of law application seems different from a stipulation with respect to
more general questions of law. Perhaps some questions of law-application should be analogized to
matters of fact for this purpose, at least if we are to distinguish law from fact. The Civil Rules never
have attempted to provide guidance on these questions, however, and it is better not to begin the
attempt now.

Further consideration of subdivisions (g)(3) and (4) included an alternative approach that
would substitute a waiver approach for the stipulation for finality. The waiver would be added as
a new final sentence of (g)(2): "But the parties may with the court’s consent waive the opportunity
to object to a master’s findings of fact or conclusions of law." This waiver would be reflected in a
revised (g)(3): "If a party has objected under Rule 53(g)(2) the court must decide de novo all issues
raised by the objection on which a master has made or recommended findings of fact or conclusions
of law, unless the parties have stipulated with the court’s consent that the findings will be reviewed
for clear error.” It would be possible to vary this approach by adding an express recognition that the
court can review findings even in the absence of an objection: "The court may — and if a party has
objected under Rule 53(g)(2) must — decide de novo * * *."

Discussion of this alternative approach led to revision of the new version initially submitted
by the subcommittee. The committee approved Rule 53(g)(3) to read: "The court must decide de
novo all objections to findings of fact made or recommended by a master unless the parties stipulate
with the court’s consent that (A) the findings will be reviewed for clear error, or (B) the findings of
a master appointed under Rule 53(a)(1)(A) or (C) will be final." The committee approved Rule
53(g)(4) to read: "The court must decide de novo all objections to conclusions of law made or
recommended by a master." The Committee Note will state that the court may decide questions of
fact or law de novo even when no party objects.

Rule 53(g)(5) was published in brackets that expressed uncertainty whether it should be
adopted. Tt establishes an abuse-of-discretion standard of review for a master’s rulings on a
procedural matter unless the appointing order establishes a different standard. Comments endorsed
adoption of this provision. Courts should be able to determine what is a matter of "procedure” for
this purpose. Adoption, deleting the brackets, was approved.

Rule 53(i) was designed to regulate the use of magistrate judges as masters. The version
published for comment was shaped by concemns expressed in the Standing Committee. The
published version was an awkward reflection of several pressures that push in different directions.
There is a strong pressure to have judges act only in their official roles as judges. Stepping outside
to perform other public acts is always sensitive, and it becomes even more sensitive when the acts
are directly related to litigation before the judge’s own court. This consideration would lead to
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prohibiting any role for a magistrate judge as master: if the task is one that can be performed as
magistrate judge, it should be performed by acting as magistrate judge. If the task is one that cannot
be performed as magistrate judge, a magistrate judge should not be appointed to perform it as master.
This pressure is offset by others. One offsetting pressure arises from 28 U.S.C.A. § 636(b)(2), which
provides both that a judge may designate a magistrate judge to serve as a special master pursuant to
the Federal Rules of Civil Procedure and also that on consent of the parties a magistrate judge can
be appointed to serve as special master in any civil case "without regard to the provisions of rule
53(b) * * *" This statute seems to favor appointment of magistrate judges, perhaps in part because
the parties would not become responsible for the master’s compensation. The force of this statute
is reduced, however, by its position in the history of § 636: it was adopted before later amendments
that considerably expanded the range of duties that can be assigned to a magistrate judge acting as
magistrate judge. A second offsetting pressure arises from specific statutory provisions for special
masters. Title VII of the Civil Rights Act of 1964 provides for assigning cases to a special master,
and some judges have found magistrate judges a useful resource for these cases. Yet a third offsetting
pressure arises from the concern that at times it may be better to assign a public judicial officer to
perform some of the roles that may be assigned to a master and that cannot be assigned to a
magistrate judge acting as magistrate judge. Hence the second sentence of the published proposal:
"Unless authorized by a statute other than 28 U.S.C. § 636(b)(2), a court may appoint a magistrate
judge as master only for duties that cannot be performed in the capacity of magistrate judge and only
in exceptional circumstances."

Rule 53(i) elicited strong and cogent negative comments. It was opposed by the Committee
on Administration of the Magistrate Judges System and by the Federal Magistrate Judges
Association. These comments reflected the severe tensions at work in this area. The committee
concluded that it is better to delete all of 53(i). These questions are better left to further evolution
of practice under the relevant statutes.

Deletion of Rule 53(i) led to discussion of the subcommittee proposal to adopt a new Rule
53(h)(4) that would absorb the final sentence of Rule 53(i) as published: "A magistrate judge is not
eligible for compensation under Rule 53(h)." It was pointed out that there is no need for this
provision, and that including it in Rule 53 might create a confusing implication. In April 1976, 1976
Conf. Rept. pp. 19-20, the Judicial Conference adopted a policy that precludes even a part-time
magistrate judge from accepting fees for services performed as a special master, "whether or not such
service is rendered in the magistrate judge’s official capacity." The committee agreed to delete
newly proposed 53(h)(4).

Further discussion of Rule 53 led to the question whether a master can be appointed to
conduct "Markman" hearings on the interpretation of patent claims under the pretrial provisions of
(a)(1)(C), or whether the appointment must meet the trial-master standards of (a)(1)(B). The
Committee Note suggests that this task blurs the divide between trial and pretrial functions. The
Markman case ruled that interpretation of patent claims presents a question of law to be decided by
the court, not a fact question for the jury. Review of the master will be de novo as a matter of law
under Rule 53(g)(4). Experience suggests that an expert master may be able to help resolve the
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matter both more effectively and more timely, meeting the standards for appointment as a pretrial
master. The Federal Circuit has approved and even praised the use of masters in this setting. If the
expense seems disproportionate to the needs and stakes of the case, party objections to a reference
are likely to block the reference. It was agreed that the Committee Note should be expanded slightly
to reflect this discussion.

The subcommittee did not have an opportunity to make recommendations on a substantially
shortened Committee Note that resulted from deletions proposed by the reporter. Discussion led to
restoration of a few of the deletions and approval of the Note as thus shortened. It was observed that
reduction of the lengthy Note was a good thing.

Finally, a few changes not recommended were discussed briefly. The Department of Justice
proposed that Rule 53(c) be amended by adding an express provision that a master can enter a
protective discovery order under Rule 26(c). The subcommittee concluded that confusion might
arise from singling out this one specific issue from the many other orders that a master might enter.
The subcommittee also reconsidered, in light of comments, two issues that had regularly been
considered in the course of preparing Rule 53 for publication. One issue goes to the liability of a
master for malfeasance; early drafts included a provision for a bond to ensure an effective remedy,
but this provision was deleted. One reason for deletion was fear that these issues approach matters
of substantive liability. A second issue goes to appeal. The opportunities for interlocutory review
of an order appointing a master are slim. Many other important pretrial orders also are ordinarily
not appealable, however, and the subcommittee concluded that there is no reason to accord special
treatment to master appointments. There is nothing like the years of experience and frustration that
led to adoption of the class-certification appeal provisions in Rule 23(f). Finally, several comments
expressed fear that appointment of masters might be unduly encouraged by deletion of the provision
in present Rule 53(b) that "reference to a master shall be the exception and not the rule." The
Committee Note twice says that deletion of this phrase is not intended to weaken the strictures
against appointing trial masters, the only subject covered by present Rule 53. The "exceptional
condition" term is retained, and does all the needed work. Locating "the exception and not the rule”
within a revised Rule 53 that covers pretrial and post-trial masters, and also masters appointed by

consent, would of itself create problems. There was no suggestion that any of these items be added
to Rule 53.

The revisions of Rule 53 approved by the commiittee, and the reduction of the Committee
Note, were approved for recommendation to the Standing Committee.

Rule 23

Judge Rosenthal introduced the report of the Rule 23 Subcommittee. The first matter for
attention will be to finish action on the proposals published in August 2001 in light of the public
comments and testimony. The published proposals are deliberately narrow, although not
unimportant. They focus on process. They provide guidance from the time of the certification
decision to the end-point of acting on attorney fees. The Committee Notes published with these
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proposals may be shortened; much-improved versions are included in the materials. They describe
what the amendments do. Further suggestions for refinement will be welcomed.

The second matter for attention is to consider what other Rule 23 topics might be approached.
Earlier proposals to sharpen the criteria for class certification have been put aside for the foreseeable
future. We chose not yet to address settlement classes, but to wait for Amchem and Ortiz to
"percolate” in the lower courts. But the time may have come to think further about a settlement-class
rule, and also about the special problems presented by "futures" plaintiffs.

Turning to the published proposals, the first amendment — Rule 23(c)(1)(A) — changes the
time for certification from "as soon as practicable" to "at an early practicable time." This proposal,
and the accompanying Note material, provoked extensive comment. The Subcommittee
recommends that the published Rule be adopted, but proposes changes in the Committee Note to
further improve the discussion of the relation between discovery and a well-informed certification
decision.

Changes are proposed for other parts of (c)(1). (c)(1)(B) is changed by adding an express
requirement that an order certifying a class appoint class counsel under Rule 23(g). (c)(1)(C) is
changed by dropping all reference to a "conditional” class certification; the footnote explains the
need to avoid any hint that a tentative class certification is appropriate. The Committee Note is
changed to emphasize the ability to change the class definition if trial makes the need apparent. The
amendment that changes the cut-off of amendment from "decision on the merits" to "final judgment”
is retained.

A substantial change is proposed in Rule 23(c)(2). The published proposal would require
notice by means calculated to reach a reasonable number of members in a (b)(1) or (b)(2) class.
Civil rights plaintiffs protested that notice costs would cripple worthwhile class actions, to the point
of deterring filing. Others argued that notice is desirable as a matter of principle. In place of the
requirement, revised (c)(1)(A) would provide simply that the court may direct appropriate notice to
a (b)(1) or (2) class. This authority exists, at least in part, under present Rule 23(d)(2), but this
express provision will serve both as a reminder and as an encouragement. The revised Committee
Note will emphasize the need to consider the cost of notice and the opportunity to devise forms of
notice that are inexpensive. This proposal is meant to strike a fair balance between the competing
concerns. As to (c)(2)(B), the Committee Note discussion of plain language is improved. Other
technical changes are proposed as well.

A number of changes are proposed for the settlement-review provisions of Rule 23(e). As
published, (e)(1) made explicit the requirement that many courts have read into the ambiguous notice
provision in present Rule 23(e): notice must be directed to a proposed class even if the action is
settled or dismissed before a decision whether to certify the class. The public comments raised
several questions about notice in these circumstances. Many comments agreed that it is rare to find
that absent class members have relied on the filing and consequent tolling of limitations periods; few
class-action filings generate much publicity. There is room for concern that class-action allegations
may be added to a complaint to draw attention to the case or to exert settlement pressure, but there
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is little that a court can practicably do to address this concern when the only parties before it agree
to terminate the litigation on terms that do not affect the class. There also is room for concern that
a number of actions may be filed in different courts, using pre-certification dismissals as a means
of forum shopping. Again, however, there are few practical remedies. In addition to the infrequent
benefits, a notice requirement poses distinct problems. One obvious problem is cost. A second
problem may be the means of notice: general notice addressed to the class described in the complaint
may not do much good, but without extensive discovery it may be difficult to identify the persons
who would get more individualized notice. Notice costs are an obvious concern. Some of the
comments added concern that limitations on the opportunity to "withdraw" class claims would
interfere with the right to amend a complaint under Rule 15(a). Pre-certification developments can
demonstrate the value of withdrawing some theories that may impede certification, for example, and
it would intrude on adversary preparation to require a justification for the withdrawal.

Faced with these concerns, the subcommittee advises that it would be better to delete any
requirement that the court approve pre-certification dismissal. Subdivision (¢)(1) should be amended
to apply the court-approval requirement only to dismissal of the claims, issues, or defenses of a
certified class. Notice is still required for all class members who would be bound by a settlement.

Early drafts of proposed Rule 23(e) included a lengthy list of factors to guide the court’s
determination whether a proposed settlement is fair, reasonable, and adequate. Doubts about the
wisdom of including such a "laundry list" in the rule led to displacing the list from the rule text to
the Committee Note. There is less risk that a list in the Note will be mistaken as an exclusive list
of considerations, and less risk that the list will become a check-off form applied by rote in
reviewing all settlements. Comments on the published Note, however, expressed the same
reservations even about including the list in the Note. Deletion of the list is among the
recommended Note changes.

A second major change is proposed for the Rule 23(e)(2) provision on "side agreements."
The published rule would authorize the court to direct the parties to file a copy or summary of any
agreement or understanding made in connection with the proposed settlement. Many comments
suggested that a filing requirement should be imposed on the parties. The Subcommittee proposes
to amend the rule to require parties seeking approval of a settlement to file a statement identifying
any agreement or understanding made in connection with the settlement. The Committee Note
would be changed to describe the court’s authority to require that copies be filed, and to direct filing
of summaries or copies of agreements not identified by the parties.

The change in Rule 23(e)(2) that requires the parties to identify agreements adds to the load
that must be carried by the description of the agreements as those "made in connection with the
proposed settlement." This phrase is not precise. It would be good to draft a more precise
description if one can be devised, but repeated efforts have failed. The difficulty is to find a phrase
that encourages filing of the important related agreements, but does not create a "trap for the wary"
by language that includes too much on retrospective inquiry.
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Rule 23(e)(3) published alternative versions of a discretionary "settlement opt-out” provision.
The first provided that notice of settlement of a (b)(3) class action must include a right to opt out of
the settlement if an earlier opt-out opportunity had expired, unless the second opportunity is
excluded "for good cause." The second alternative was less directive, simply providing that the
notice settlement may state terms that afford a second opportunity to request exclusion. The
Subcommittee recommends adoption of the second alternative. Itis more discretionary with the trial
court. Even this discretionary provision may provide great benefits to the court and to class
members. The court will be able to use this opportunity to gain information about the quality of the
settlement. The opportunities for abuse of the second opt-out to disrupt a good settlement, however,
will be reduced.

Comments on the Rule 23(e)(4) provisions for making and withdrawing objections reflected
the long-running disagreements the committee has encountered. Plaintiffs and defendants commonly
unite in challenging the value of objections to settlements that have been hammered out between the
parties. Objectors commonly unite in challenging the quality of many settlements. These comments
have not shown persuasive reasons to change the published rule. But the Note language can be
revised. The object is to achieve a Note statement that reflects the distinction between personal and
class-wide objections. The Note reminds the court that it can inquire into an unexplained
withdrawal. There was concern that the published Note encouraged too much discovery for
objectors; the Note is revised to emphasize the need for court control of discovery.

The attorney-appointment provisions in Rule 23(g) are new. Most of the comments agreed
that it is good to include an express appointment provision in Rule 23. It is important to define the
responsibilities of class counsel, and to define the procedure for appointment. The comments,
however, suggested that Rule 23(g), and particularly the Committee Note, reflected an intent that the
court stir up competition for appointment as class counsel even in cases with only one applicant.
The Note should be revised to show that there is no intent to favor competition when there is none,
that when there is only one applicant the court’s responsibility is the present responsibility to assure
adequate representation. In no-competition cases, Rule 23(g) simply shifts the focus on counsel
competence from Rule 24(a)(4) to Rule 23(g), separating it from the focus on the adequacy of the
class representative. When there are rival applicants, on the other hand, the rule directs the court to
look beyond mere adequacy to select the attorney best able to represent class interests.

The counsel-appointment criteria in Rule 23(g)(1)(C) raised concern that the rule would
further entrench an already entrenched class-action bar. The subcommittee recommends addressing
this concern by adding an emphasis on knowledge and experience in the law as a relevant factor
independent of experience with complex litigation. Similar refinements are recommended for the
role of counsel’s ability to devote resources to the litigation: resources, although important, are not
to be determinative.

A further change is recommended for Rule 23(g)(2) by making express provision for
designation of interim class counsel.
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Rule 23(g)(1)(C)(iii) and 23(g)(2)(C) provide a bridge to the attorney-fee provisions of Rule
23(h) by establishing a foundation to consider fee terms during the appointment stage.

Rule 23(h) is recommended for adoption with only small style changes. The express
incorporation of Rule 54(d)(2) was again considered, but the incorporation remains important
because of the nexus among Rule 54(d)(2), Rule 58, and Appellate Rule 4. Notice to class members
of an attorney fee application is limited to "a reasonable manner" because of concerns about adding
another large cost item. Note language is recommended that stresses the importance of allowing an
adequate time for objectors to examine the materials that support a fee application before the
objection deadline expires. The Note also emphasizes the need to consider benefits actually
achieved for class members in setting fees. The focus can be on amounts actually distributed, the
value of coupons, or the non-cash value of specific relief.

Other recommended changes in the Committee Note would delete discussion of risks borne
by counsel, and delete much of the discussion of agreements about fees, "inventory” lawyers, the
individual clients of class counsel, and the like. The details seemed to generate risks of over-
statement or confusion.

Open discussion followed this introduction.
Rule 23(c)

Beginning with Rule 23(c)(1), it was asked whether it is desirable to eliminate the provision
for "conditional” certification. The original purpose of this provision was to allow a court to rule
that a class is certified subject to fulfillment of stated conditions, such as a condition that a more
adequate representative be found. There is reason to doubt the wisdom of what seems to be a
premature certification in such circumstances; the effort to foresee the future effects of the dramatic
changes made in 1966 may have failed on this score as well as with respect to the growth of (b)(3)
class actions. More importantly, this original intent seems to have been lost in practice. Instead, the
invitation to conditional certification seems to be read all too often as an invitation to certify now
in the face of uncertainty, reasoning that a tentative certification can be undone later. Tentative
certification exerts great pressure, even if it is expressed as tentative. It is better to defer the
certification decision until the court is clear that certification is — or is not — appropriate. The
value of conditional certification is further reduced by the continuing express provision that an order
determining whether to certify a class may be amended before final judgment.

Another comment noted that conditional certification can be misused. It may be used to
encourage settlement in an action that cannot be tried; one purpose may be to avoid choice-of-law
problems that would defeat a class trial. Making a certification "conditional” accomplishes nothing.
State courts frequently make use of this device, and it is misused.

Discussion asked whether "conditional” certification makes sense when itis not clear whether
individual or class issues will "predominate” in a (b)(3) class. A related question was whether a
provisional certification for purposes of reviewing a proposed settlement remains available, and what
its effect may be. A provisional certification for settlement review, for example, may indicate that
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the action has proceeded to a point that deserves protection by injunction against rival litigation that
might undo the settlement. The response was that care should be taken in certifying a class without
at least a good sense that certification requirements are satisfied, a matter addressed also in
connection with the time-of-certification provision. A provisional certification for settlementreview,
however, should be viewed as a certification that deserves protection by whatever means would be
available to protect a proposed settlement in a class that had been certified before the settlement was
reached and proposed to the court for approval.

The frequency of decertification was addressed by Mr. Willging, who noted that the FIC
study of class actions in four courts for two years found that a decertification question was raised 23
times out of 402 actual cases. In 9 of the 23 cases the certification was affirmed; in 3 it was reversed
or modified; and in the remaining cases there was no action on the question.

It was suggested that a "conditional” certification is eligible for appeal under Rule 23(f).

This discussion concluded by the committee’s decision to delete conditional certification
from Rule 23(c)(1)(C).

Discussion of Rule 23(c)(1)(B) led back to (c)(1)(A). The question was how can a court
define the class claims, issues, or defenses at the time of certification? The Note discussion of
(c)(1)(A) suggests "controlled” discovery that will inform the certification decision. The Note
further suggests that some courts require trial plans that describe the issues that will be tried on a
class basis and the issues that will be tried on an individual basis; it was suggested that perhaps it
should say that "many" courts require trial plans. The public comments provided much information
about the need to be able to illuminate the certification decision through discovery. They also
suggested the fear that pre-certification discovery will generate many disputes as proponents of
certification seek unlimited discovery on the merits while opponents argue that all discovery requests
are improper because they address the merits rather than certification issues. The experience of some
committee members reflects these perspectives, reporting extensive arguments about the scope of
pre-certification discovery. The Committee Note seeks to address these comments by stating the
importance of active discovery management by the court.

The problem of certification discovery was put in perspective by the comment that this is not
an issue in many classes. Matters pertinent to the certification decision can be found out quickly in
employment, securities, and other cases. The trial plan, and questions of class-wide proof, are a
problem in mass torts. The Note, as revised, does the best that can be done with these problems.
The Note follows the direction that is emerging in the cases, including decisions by the 3d and 7th
Circuits in 2001 that recognize the need for some merits discovery to inform the certification
decision. Arguments can still be made whether the emphasis on "controlled" discovery into the
merits is too much offset by the implication that it can be artificial and wasteful to attempt fine
distinctions between certification discovery and merits discovery. But the Note seems in all to strike
the right balance, recognizing that what is most important is effective case-by-case control.

Discussion moved to the Committee Note commenting on the (c)(2)(B) requirement that
notice of certification must be in plain, easily understood language. The Note refers to the need to
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consider whether class members are more likely to understand notice in a language other than
English. But any large class is likely to include some members who are more fluent in other
languages. This level of detail seems better left to the Manual on Complex Litigation. The
committee determined to delete the proposed new Note sentence on other languages.

The text of Rule 23(c)(2)(B), with the revisions proposed by the Subcommittee, was
approved without further comment.

Rule 23(e)

Discussion of Rule 23(e) began with a reminder that the Subcommittee proposes to limit the
requirement of court approval to settlements of the claims, issues, or defenses "of a certified class.”
The history is that some courts read present Rule 23(e) to require approval of pre-certification
dismissal. Rule 23(e)(1)(A) as published made that requirement explicit. The Committee Note,
however, reflected the committee’s uncertainty as to what remedies might be applied in lieu of
approving dismissal. Notice to members of the alleged class might protect reliance on the pending
action to toll limitations periods. Other methods might be devised to check forum-shopping.

The Subcommittee proposes new Note language that would reflect elimination of the
requirement of court approval for pre-certification dismissal. Other new language, however, would
suggest that the court can impose terms that protect potential class members who may have relied
on the class filing or that prevent abuse of class-action procedure. This language was challenged as
very open. It was noted that these problems will appear only in a very small number of cases. "The
rare case will be reliance, or forum-selecting that goes beyond the pale." The Note language is
intentionally open, but not empty.

The Note language may not be empty, but it was observed that it has no foundation in the rule
once the approval requirement is removed. There also may be a conflict with the right to amend
under Rule 15(a), which seems to permit amendment once as a matter of course to delete class
allegations before a responsive pleading is filed.

It was asked as a counter what is the bearing of Rule 41(a)(1), which opens the description
of the plaintiff’s right to dismiss by "Subject to the provisions of Rule 23(e)." It was noted that this
qualification still has meaning under revised 23(a)(1), since court approval still is required for
voluntary dismissal after a class is certified. Whether the meaning of 41(a)(1) is changed depends
on whether present Rule 23(e) is interpreted to require approval of a pre-certification dismissal.

A committee member recalled directing notice of a pre-certification dismissal: if it can be
done under the present rule, it can be done under the new rule without facing these problems in the
Note. The Manual for Complex Litigation advises that if there is abuse of the class process, the
court can protect the class by giving notice that would allow others to come in to represent the class.
There also may be inherent power to protect the class. And the authority to regulate related case
filings may support measures to address forum-shopping concerns.

A motion to delete the two proposed new sentences that describe terms exacted for pre-
certification dismissal was adopted.
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The Subcommittee recommends changes in the Committee Note to respond to comments that
thought the published Note was hostile to settlements. There was no intent to reflect hostility, and
new language has been added to reflect the need to balance the values achieved by settlement against
the need for care to ensure that the general value of settlement is not vitiated by a particular
inadequate settlement.

The Rule 23(e)(1)(B) provision for notice of a proposed settlement "in a reasonable manner”
would be supplemented by new Committee Note language discussing the need for individual notice
"in the manner required by Rule 23(c)(2)(B) for certification of a Rule 23(b)(3) class” in some
circumstances. It was asked whether this observation should be qualified by referring to individual
notice "when practicable." This qualification is part of (c)(2)(B), however, so it is incorporated by
that reference.

A similar question was addressed to notice if a settlement opt-out opportunity is provided
under Rule 23(e)(3). This question will arise only if a (b)(3) class is settled after expiration of the
initial opportunity to request exclusion. Rule 23(e)(1)(B) requires notice to the class in a reasonable
manner; the court can determine how far the manner of notice should be adjusted to reflect what is
practicable to protect the second opt-out.

Attention turned to the Subcommittee proposal to revise Rule 23(e)(2) to require the parties
toidentify any agreement or understanding made in connection with a proposed settlement. The first
comment was that a decision must be made as to what agreements are covered. The rule language
is very broad: does it reach an unspoken "understanding”? "A wink and a nod"? The reference to
"understanding" is troubling. The Committee Note describes agreements that "bear significantly on
the reasonableness of the settlement.” That is an appropriate test. But that is a very small problem.
What other agreements might be seen to be made in connection with a settlement? An agreement
to settle individual cases on terms different from the terms available to class members? An
agreement among attorneys on fee division? There is a further problem with oral agreements: we
do not want to encourage hidden agreements. But the whole provision is very broad.

One possibility would be to add a stronger link to the settlement terms to anchor the duty to
identify. The requirement could be limited to agreements "directly related” to the settlement. But
some comments thought such rule terms would make it too easy to avoid the requirement. We need
a formula that people can understand, but that reaches most of what we need.

It was responded that what we need depends on what we are trying to close down.

One example of the difficulty is provided by a recent Seventh Circuit case in which the class
action that was eventually settled was launched by paying a $100,000 consultation fee to a lawyer
who had a client that became the class representative. It is difficult to know whether the referral fee
agreement was made in connection with the settlement. There might have been a direct connection,
but it may have been no more than the easiest way to initiate the action.

The question whether "understanding” is a necessary part of the rule was renewed. Itis clear
that unwritten agreements should be reached, but so long as they are agreements they are covered
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by the requirement to identify an agreement. The advice to delete "understanding” was renewed
later.

Some interpretive help may be found in the Committee Note sentence stating that: "The
functional concern is that the seemingly separate agreement may have influenced the terms of the
settlement by trading away possible advantages for the class in return for advantages for others."” But
is that guidance enough?

The next suggestion was that the test should be "materiality.” What we need is identification
of something that brought about the settlement. The materiality suggestion was later renewed: we
should require disclosure of "any agreement or understanding material to the settlement.”" Any
agreement that affects the fairness of the settlement terms is material. This wording was resisted,
with an alternative suggestion that the rule address an agreement that "may have influenced the terms
of the settlement." The "may have influenced”" suggests a historical inquiry, but that may be
acceptable. A more specific objection was that focus on influencing "the terms of the agreement”
may not reach the side agreements without which there would not have been any settlement. Such
vital agreements are the ones we most want to know about, but might not be seen to have influenced
any specific settlement term.

Another alternative formulation was suggested: an agreement that "bears significantly” on
the settlement must be identified. But this formula does not escape the "eye of the beholder”
problem.

One fear is that any formulation will encourage objectors to seek depositions of the attorneys
who negotiated the settlement. None of the alternatives seems to reduce the risk: materiality, bears
significantly, made in connection with, simply frame the question in different terms.

It was observed that "objectors are bought off every day. You are giving a weapon to the bad
objectors.” Even if "understanding” is dropped, a problem will remain. The settlement negotiation
will be conducted in a manner similar to the practice that attorney fees are not discussed before the
settlement terms are agreed upon: "it is in the room. These matters will be put off."

The question was posed whether there are in fact agreements that relate to the settlement but
are not part of the settlement terms. An answer was that there are, but that they "see the light of day.
You cannot eliminate unethical behavior." The proposal goes too far; it will deter good settlements.

Another drafting suggestion was to limit the identification requirement to any agreement
made in connection with "and as a condition of" settlement.

A reminder was provided that the process is designed in two steps: the parties identify
agreements, and the court then decides whether to require further disclosure. It was responded that
the objectors will demand to see any identified agreement.

The next observation was that any clear standard invites people on the borderline to avoid
identification. Perhaps it is best to adopt a broad standard, but to encourage the judge not to go too
deeply into the next step of requiring further disclosures. "I despair of finding a formula" more
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effective than "made in connection with." It was further observed that broad wording of the
identification requirement may discourage the parties from making the kinds of agreements that we
worry about.

Further discussion suggested that this proposal is likely to be controversial. It is a mistake
to rely on the Note alone; the rule itself should say, as closely as possible, what we want to make
happen.

The committee was reminded of the process that led to the present suggestion. The "made
in connection with" formula was part of the published proposal that simply authorized the court to
direct the parties to file a copy or summary of the agreement. That proposal did not address the
means by which the court might become aware of the agreements it might wish to examine. The
many comments favoring mandatory identification by the parties responded to the understandable
concern that ordinarily the court would have no basis for knowing about agreements that do not
directly affect the settlement terms that apply to class members. None of the comments helped to
sharpen the formula that defines the agreements to be identified by the parties. The value of a
precise formula is increased by changing to a party-identification requirement. But the difficulty of
drafting a precise formula is not reduced. The Subcommittee recognized the problem and struggled
with it, but was unable to find better wording.

So the court’s need to know of the agreements it might wish to explore must be defined in
a way that, to repeat the phrase, is not "a trap for the wary." One way to alleviate uncertainty may
be to reinstate the examples of "side agreements” that the Subcommittee would strike from the
Committee Note.

Returning to the rule reference to an "understanding," it was noted that the word "agreement"
is familiar to the law. It is well developed in the law of contracts. "Understanding,” on the other
hand, is not well developed. The course of safety is to rely on the well-developed "agreement”
concept and to delete the non-technical reference to understanding. To be sure, even the concept of
agreement has its ragged edges — the law of conspiracy, both criminal and civil, is sufficient
illustration.

The "made in connection with" formula was supported as an objective standard. Tests that
suggest a response that "I was not influenced by it" are not. But it was responded that "there will be
no agreements in connection with the settlement."

It was asked whether the rule should specify "oral or written" agreements. A counter-proposal
was that the rule might be limited to a copy of any written agreement.

The problem continued: the rule should not be so narrow as to be easily circumvented. One
approach would be to adopt a broad standard for the requirement that parties identify agreements,
but a narrow standard for the court to direct disclosure to others.

New Subcommittee language for the Committee Note on agreements made by insurers was
addressed. This language was proposed in response to the testimony and comments of insurance
companies. An essential part of the process that leads a defendant to settlement is often resolution
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of an insurer’s participation in paying part of the settlement. Insurers fear that agreements they make
with their insureds may seem to be made in connection with the settlement, and that identification
and eventual disclosure will make it more difficult to reach these agreements. One illustration was
an agreement with the insured on how many "occurrences" are involved in the litigation. Other
illustrations were complex, drawing from areas of insurance practice that were not fully illuminated
by the testimony. The first suggestion was that it is better to say that "information about" insurance
coverage may bear on the reasonableness of a settlement than to say that "an understanding of”
insurance coverage is relevant. It was noted that the insurance policies themselves are commonly
made available; indeed, disclosure often may be required by Rule 26(a)(1)(D). And the court may
need to know about agreements that affect how much insurance money is available. The resources
available have an important bearing on the reasonableness of a settlement. Simply knowing the
policy terms often does not carry far enough. But it was protested that people are not now asking for
disclosure of such agreements. The concern for confidentiality may be met, however, if disclosure
is made only to the court.

The Committee concluded that there is not enough information to support sophisticated
understanding of the problems that arise from agreements about an insurer’s share of settlement
payments. Without a good understanding, it is better not to adopt the suggested new language.

Further overnight deliberations by the Subcommittee led to specific proposals. Rule23(e)(2)
would be amended by deleting "or understanding” from the party-identification requirement. The
duty to identify would be limited to "any agreement made in connection with the proposed
settlement, voluntary dismissal, or compromise.” The Committee Note would be revised to read as
follows:

Subdivision (e)(2) requires parties seeking approval of a settlement, voluntary
dismissal, or compromise under Rule 23(e)(1) to file a statement identifying any
agreement made in connection with the settlement. This provision does not change
the basic requirement that the parties disclose all terms of the settlement or
compromise that the court must approve under Rule 23(e)(1). It aims instead at
related undertakings that, although seemingly separate, may have influenced the
terms of the settlement by trading away possible advantages for the class in return for
advantages for others. Doubts should be resolved in favor of identification.

Further inquiry into the agreements identified by the parties should not
become the occasion for discovery by the parties or objectors. The court may direct
the parties to provide to the court or other parties a summary or copy of the full terms
of any agreement identified by the parties. The court also may direct the parties to
provide a summary or copy of any agreement not identified by the parties that the
court considers relevant to its review of a proposed settlement. A direction to
disclose may raise concerns of confidentiality. Some agreements may include
information that merits protection against general disclosure.
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This language makes it clear that the court may direct that a summary or copy be provided
to the court only, be provided to the court and parties only, or be made available more generally.

It was urged that there should be further work on this language to address confidentiality
concerns. The court may examine a summary or copy of an agreement and conclude that the
agreement is not relevant to the settlement review. It may be useful to add a statement that the court
should provide an opportunity to make claims to work product or other relevant protections.

The proposed Note language renewed the question of the court’s sources of information
about agreements not identified by the parties. This question, however, is less pressing than it was
under the published version of (e)(2) that did not require the parties to identify their agreements.

The question whether to include examples of side agreements in the Committee Note was
renewed. The Subcommittee continued to recommend against providing examples. The Manual for
Complex Litigation can provide a more useful, and more easily changed, list.

It was urged that the committee consider restoring Committee Note language addressing the
concerns that should be considered in determining whether to direct filing of a copy or summary of
an agreement identified by the parties. The language would have to be rewritten to avoid the tie to
deleted references to "the functional concern"” underlying (e)(2) identification requirements. But it
may be useful as a further explanation of the value of the filing requirement. It was replied that it
adds nothing useful to say the same thing again in the context of court directions to file. But it was
protested that something may be added. One example that the Subcommittee would delete from the
Committee Note is the "blow out" provision that empowers a defendant to escape a proposed
settlement if a specified threshold of opt-outs is exceeded. Practice is to disclose these agreements
to the court in camera; the parties to the settlement do not want the class and others to know the
terms for fear of encouraging concerted efforts to solicit exclusion requests. It was urged that these
matters are better covered by the Manual for Complex litigation; there is no problem that requires
a "solution”" by advice in the Committee Note. But it may remain possible to add a clause to the
proposed Note language that refers to the value of court directions for further disclosure.

A final question was whether the Note should refer to "trading away" advantages for the
class. The language was defended on the ground that the settlement negotiation process is very much
a trading process, in which many possible alternative packages of terms are explored and winnowed
down by trading off provisions for mutual advantage. But it may be possible to substitute some other
word. The reporter, Subcommittee chair, and committee chair were left free to decide whether to
say "relinquish" or something similar in place of "trading away."

The changes in Rule 23(e)(2) and the Committee Note language proposed by the
Subcommittee were approved.

Rule 23(e)(3), creating a "settlement opt-out," was published in alternative versions. The
Subcommiittee recommends adoption of the second version, which provides in neutral terms that the
court may provide a second opportunity to opt out of a (b)(3) class settlement if the original
opportunity expired before settlement terms were announced. This version was favored by many of
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the comments, although other comments favored the first version that provided a second opt-out
opportunity unless good cause is shown to deny the opportunity.

The committee voted to recommend adoption of the second version. Discussion then turned
to the Committee Note.

The first question noted that several comments opposed any settlement opt-out, and
suggested that perhaps these comments reflect experience in specific subject-matters. Perhaps the
Note could suggest that there are classes of cases that are not suited to the settlement opt-out. It was
decided that it would be too difficult to establish support for identifying what those cases might be.

A second question addressed the Subcommittee proposal to add Note language saying that
an agreement among the parties to settlement terms that permit exclusion may be a factor weighing
in favor of settlement. The language is a brief summary of many longer passages recommended for
deletion. It was concluded that this sentence should be retained.

A third question addressed Committee Note language stating that the settlement opt-out
reduces the influence of inertia and ignorance that apply at the time of the first opt-out opportunity.
The language seems weak. The committee agreed to delete this language.

The next question went to new language addressing the possibility that a court may wish to
impose terms to control the effect of a settlement opt-out. Two terms are identified: that a class
member who elects exclusion is bound by rulings on the merits made before the settlement, or cannot
participate in any other class action pursuing claims arising from the same transactions or
occurrences. Such terms dilute the value of the opportunity to opt out, even recognizing that courts
will not exact such terms in all cases. A prohibition on joining another class action, for example,
may defeat a central purpose for requesting exclusion — the hope that better terms can be got in
circumstances that do not reasonably support individual litigation. We should not discourage other
class actions when many members of the present class are dissatisfied with the settlement terms. And
we should not adopt changes that make it more difficult to bring class actions. It was responded that
today there is no second opportunity to opt out after settlement terms are known; it is proper to
suggest discretion to impose limits that avoid a "free ride." But it was protested that this Note
language does not interpret anything in the text of Rule 23(e)(3). The stakes are not high; it is not
quite right to say cautionary things about administration of this new device.

The discussion of terms limiting the effect of a settlement opt-out was defended on the
ground that the Note attempts to address objections to the settlement opt-out provision. And the
Note is a help in resolving uncertainties as to the consequences, particularly with respect to issue
preclusion. The question of "opt-out farmers,” however, may be distinct.

A motion was approved to delete the Note sentence suggesting that the court might condition
exclusion on the term that a class member who opts for exclusion may not participate in another
class action pursuing claims arising from the same underlying transaction or occurrence.

Rule 23(e)(4) recognizes the right of any class member to object to a proposed settlement and
provides that an objection may be withdrawn only with the court’s approval. Discussion began with
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the question whether a class member must intervene to object. It was agreed that intervention is not
necessary to support an objection in the trial court. The distinctive question whether intervention
is needed to support standing to appeal is now pending in the Supreme Court and is not referred to
in the revised Committee Note.

Objection was made to suggested Committee Note language stating that the court has
discretion whether to provide procedural support to an objector. This sentence distills a much
lengthier discussion in the published Note. There were objections that the published Note went too
far in encouraging support for objectors, but concern remains that the rule and Note should not
discourage support for objectors. But shortening the statement may be even more dangerous, leaving
an open-ended invitation to expand support for objectors beyond present levels. "We don’t need it;
it is dangerous.” The committee voted to reject the proposed new sentence.

It was suggested that as published, Rule 23(e)(4)(B) seems to apply to any objector, whether
or not a class member. It was agreed that (B) should be restyled: "An objection made under Rule
23(e)(4)(A) may be withdrawn only with the court’s approval.” Since (A) applies only to an
objection by a class member, the ambiguity is removed.

The committee voted to adopt 23(e) as revised during the discussion.
Rule 23(g)

Rule 23(g) brings appointment of class counsel into Rule 23 for the first time. It was
introduced without further summary.

The first question expressed concern with the appearance of unfairness that may arise when
the trial judge who is to hear the case gives time so competing applications can be made and then
makes the appointment. It would be better to have a different judge make the appointment. The
class adversary will fear that the judge who selects the lawyer will be too much impressed by the
lawyer. The provision allowing a reasonable period to apply for appointment "may lead to an
internet solicitation by the court." The rule, moreover, seems tilted toward the experienced lawyer,
at the expense of the neophyte who actually "discovered the pollution" and filed the action.

A prompt reaction was that although it has been suggested that appointment of class counsel
might be assigned to a magistrate judge, it is better to have the appointment made by the judge
responsible for the class action.

A second reaction is that the problem of appearances arises when there is more than one
applicant for appointment. These circumstances occur now, and the court is involved now.
Adopting express provisions in Rule 23(g) reduces the appearance of unfairness by establishing a
regular, transparent process that is guided by explicit criteria and bounded by the standard calling
for appointment of the attorney best able to represent the class.

The problem of entrenching already entrenched class-action specialists is recognized in
proposed additions to the list of appointment criteria and also in new Note provisions.
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It was suggested that the Note discussion of Rule 23(g)(2)(B) "does not seem to track the
rule.” As published, (g)(2)(B) allows a reasonable period for applications by attorneys seeking to
represent the class even when there are no present competitors. It seems to invite the delay. "I just
don’t like appointing counsel who did not file." It was responded that such appointments occur now
when there are parallel actions. And new language suggested for the Committee Note says that the
primary ground for deferring appointment would be that there is reason to anticipate competing
applications. Examples are provided — there are multiple class actions, or individual actions are
pending on behalf of putative class members. It was suggested that these illustrations should be
incorporated in the rule itself. This suggestion was resisted on the ground that these are but
illustrations, and it is difficult to draft suitable rule language that does not fall short or go too far.

The Subcommittee concluded that this discussion points to reconsideration of some of the
Note language addressing the process for selecting among several applications. The Note can be
made to flow better, and to distinguish more clearly between situations with only one applicant for
class counsel and situations with rival applicants. The account must include recognition that it may
be better to allow time for new applicants when the only present applicant will not provide adequate
representation for the class. This concern makes it appropriate to discuss deferring decision even
when there is only one applicant. But the Note should be reviewed further to ensure that it does not
encourage over-use of delay to wait for competing applications.

The revised Note discussion was applauded as excellent. A friendly amendment was
proposed in this spirit. The first paragraph of the revised Note includes a sentence stating that the
procedure and standards for appointment vary depending on whether there are multiple applicants
to be class counsel. It would help to add to Rule 23(g)(2)(C) an express statement of the court’s duty
when there is only one applicant. A model might be found in the later Note statement that when
there is only one applicant, the court’s task is limited to ensuring that the applicant is adequate under
the criteria specified in Rule 23(g)(1)(C). The rule does not now state that the court must assure that
counsel is adequate; (2)(C) is the best place to say it.

This approach was supported by observing that it is better to state the adequate representation
requirement in the rule rather than resolve a possible ambiguity in the Note.

A beginning draft was suggested: "If there is one applicant for appointment as class counsel
the court must assure * * *." This amendment was moved for adoption.

Adoption of the amendment was resisted on the ground that there is no need for it. The
"must assure” language, further, may imply that the court has a continuing obligation to supervise
class counsel. An alternative draft might be: "If there is one applicant for appointment as class
counsel, the court must ensure that the applicant is adequate under Rule 23(c)(1)(B)."

This approach was supported with the observation that there is no ambiguity in the published
draft, but that the addition will "get everyone quickly and easily attuned toit." Committee members
who have worked intensely with these problems "can connect the dots," but it is not so easy for those
who come to the question afresh.
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It was protested that even as reduced, the proposed language still seems to emphasize the
court’s "duty to qualify counsel."

An alternative was suggested for (C): "If more than one gqualified applicant * * *." This
addition was adopted, with leave to substitute some other word such as "adequate.” It was also
agreed to include in Rule 23(g)(2)(B) a statement of the standard the court should use to determine
whether to appoint the only applicant. The Subcommittee was charged with drafting this provision.

A motion was made to delete all of 23(g)(2)(B), eliminating any express reference in the rule
to allowing a reasonable period for applications for appointment as class counsel. The motion was
opposed on the ground that (B) simply describes what happens. A response was that there is no need
to advertise what happens. A further response was that a good illustration is provided by the recent
Seventh Circuit decision in the tax-refund-anticipation-loan case. The class action was filed after
many other actions had been filed, and in face of a class action in a state court that was nearing trial.
The fact that the attorneys filing the present action could provide adequate representation does not
ensure that they can provide the most effective representation for the class in these circumstances,
and there is good reason to anticipate that if the court delays the certification decision other counsel
may apply. The Note can help, but "there is a place for this in the Rule.”

The committee voted to delete Rule 23(g)(2)(B). The Committee Note can be revised to
express the thought expressed by (B).

Attention turned to Rule 23(g)(2)(A), proposed by the Subcommittee. This subparagraph
expressly recognizes the court’s authority to designate interim class counsel before determining
whether to certify a class. How can counsel be designated to act for a class that does not yet exist?
It was urged by many voices that commonly there is much that must be done on behalf of a proposed
class before a certification decision can be made. Motions are made and must be responded to.
Discovery often is appropriate or necessary. The conceptual concern that a class has not yet come
into recognized existence can be met by adding a few words: "The court may designate interim
counsel, to act on behalf of the putative class, before determining whether to certify the action as a
class action." This change was approved by the committee.

It was observed that Rule 23(g) generally does a brilliant job of regulating attorney conduct
without regulating attorney conduct. Duties are placed on the court and the parties, not directly on
the attorneys. The one exception is the direct command of Rule 23(g)(1)(B) that class counsel must
fairly and adequately represent the interests of the class. State rules of professional responsibility
and many local district rules regulate the general duty to represent a client. They also address the
division of fealty owed as between class and class representative as clients. The Committee Note
expressly says that the obligation of class counsel may be different from the obligation that has been
adopted by most state and local rules. This intrusion on state and local-rule regulation could be
avoided by reframing the rule: "The court must ensure that class counsel fairly and adequately
represents the interests of the class.”

This concern was met by recalling that many comments from class counsel welcomed Rule
23(g)(1)(B). They now explain to class representative clients that the decision to frame an action
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as a class action imposes on counsel a professional obligation to the class that must be reconciled
with the obligation to the representative client, and that the obligation to the representative client
changes accordingly. But it was responded that the source of this practice now is in state rules of
professional responsibility. 23 (g)(1)(B) changes that, and imposes the obligation "top-down" in the
federal system. It was rejoined that this consequence already flows from Rule 23(a)(4), which
establishes requirements of adequate representation by class counsel through the requirement that
the representative provide adequate representation for the class.

No motion was made to amend the Rule 23(g)(1)(B) statement.

It was asked whether designation of interim class counsel is now the norm. It was agreed that
the Note could say that the rule authorizes designation when needed.

It was observed that "everyone who files will seek to be designated as a head-start in the race
for appointment as class counsel.” It was agreed in response that the Note could be revised to
describe designation of interim class counsel not "in order" to protect class interests but "if
necessary" to protect class interests.

Attention was directed next to Rule 23(g)(1)(C)(iii), which provides that the court may direct
potential class counsel to propose terms for attorney fees and nontaxable costs. It was urged that this
provision should be deleted. The Committee Note discusses many other examples of information
that applicants might be directed to provide. The explicit reference to fees provides a hint that we
are ready to go back to low bidding and auctions. The response was that there were many comments
and much testimony on the direction to provide fee information. We were repeatedly encouraged
to get the court involved in regulating attorney fees at the beginning of the action, not to facilitate
bidding but to avoid later difficulties. It helps to start thinking about these issues early. The Note
explicitly says that there will be numerous class actions in which information about fees and costs
is not likely to be useful. But fee information is a distinct concern in many class actions. The
Federal Courts Study Committee thought that early guidelines are important. (iii) is not an
expression that either favors or disfavors auctions.

The provision for information about fees and nontaxable costs was questioned from a
different perspective by asking whether we should view the court as a consumer of the legal services
provided by class counsel. It was agreed that it does not help to view the court as consumer, but the
fee topic is important nonetheless.

A motion to strike the reference in 23(g)(1)(C)(iii) to proposing terms for attorney fees and
nontaxable costs failed.

Turning back to Rule 23(g)(1)(C)(i), it was agreed that the third "bullet,” focusing on the
work counsel has done in identifying or investigating potential claims in the case, should be moved
up to become the first item in the list. This is a logical first point in the appointment inquiry.

Further discussion led to agreement that an evaluation of counsel’s "experience” should
include not only frequency and duration of involvement, but also the rate of success and failure.
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The Committee Note on Rule 23(g)(1)(B) was discussed next, pointing to the statement that
the class representative cannot command class counsel to accept or reject a settlement proposal. It
was observed that we are separating counsel appointment from its present roots in Rule 23(a)(4).
This is a further attenuation of the relationship between the representative and class counsel. The
separation may reflect reality. But this is a fundamental policy question. The Private Securities
Litigation Reform Act adopts the representative-as-client approach. Rule 23(g) assigns to the court
responsibility for selecting who will be attorney for one side of the case.

The response was that in many actions it is class counsel, not the class representative, who
is the "main actor.” The bond between attorney and representative as client may seem attenuated.
There are cases in which the court looks to class counsel. The role of class representative has caused
difficulties. An example is the representative who refuses settlement unless there is a large
individual payoff for the representative. The Note has been stripped of case citations, but the cases
confirm the Note statement. The problem cannot be made to go away by ignoring it in the Note. The
Private Securities Litigation Act is a break with this tradition. The class action continues to be one
on behalf of other people. Outside securities litigation, it is not the class representative’s position
to replace class counsel. It is proper to be concerned about the separation between class
representative and class counsel. Some of the comments and testimony reflected the importance of
maintaining real attorney-client relationships forged between class representative and class counsel,
and the Note has been changed to reflect this concern. But Rule 23(g) is intended to adopt, in a
modest way, the best practice, to bring to it standards, discipline, regularity.

The committee was reminded that by putting a duty on the attorney to represent the interests
of the class Rule 23(g)(1)(B) is invoking disciplinary rules. Enforcement will be not only through
the court in the class action but also by state orders suspending or disbarring lawyers who fail the
duty.

The committee agreed that it was useful to have had this discussion, and that nothing need
be changed.

Rule 23(h)

Rule 23(h) is proposed in the same mode as Rule 23(g), as a clear restatement of present good
practices.

A specific drafting question was asked of Rule 23(h)(2): "A class member or a party from
whom payment is sought may object to the motion." In a common-fund award case, it could be
argued that a class member is a party from whom payment is sought. It was agreed to clarify the

separation by adding commas — "A class member, or a party from whom payment is sought, may
* ok ok M

It was observed that disciplinary rules commonly regulate the reasonableness of attorney fees.
Rule 23(h) avoids the risk of trespassing on these rules by putting the obligation to determine
reasonableness on the court.
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In a reprise of a discussion that was addressed to the Rule 23(e) Note, it was observed that
the Committee Note cites a specific case. There is a view, shared by some Standing Committee
members, that it is unwise to cite specific cases. Even a case that is an exemplary statement of
current wisdom may pass into oblivion, or even be overruled. The advantages of invoking a good
judicial discussion should not lead to frequent citation. It was agreed that if possible the Note should
paraphrase, rather than cite, specific decisions.

It was suggested that it is not useful to refer in the Note to the importance of judicial
involvement with fee awards "to the healthy operation” of class actions. It was agreed that "healthy”
would be replaced by "proper.”

It was asked why Rule 23(h)(1) sets specific notice requirements for a fee motion by class
counsel — will there be fee motions by others? The answer is that indeed there may be fee motions
by others. A person who acted to represent a putative class in the interim before appointment of
class counsel, for example, may be awarded fees even though someone else was appointed as class
counsel. Notice to the class of motions by persons not appointed as class counsel might be useful,
but the timing of such motions often may make it impossible to combine notice of the fee application
with another notice that must go out for independent reasons. Separate notice is expensive. An
application by class counsel, on the other hand, can be described in the Rule 23(e) notice of
settlement review. But if the class claims are adjudicated rather than settled, separate notice "in a
reasonable manner" is required. These matters are discussed in the Committee Note.

A motion to adopt Rule 23(h) was approved. With the revisions discussed at this meeting,
the committee recommends to the Standing Committee that Rules 23(c), (e), (g), and (h) be
recommended for adoption.

Minimal Diversity Jurisdiction

Judge Levi introduced discussion of amemorandum describing the need to consider minimal
diversity or similar legislation that might reduce problems that arise from overlapping, duplicating,
and competing class actions. These problems have been described to the Committee for many years.
Most of the problems arise from class actions filed in state courts; the systems for transfer of related
cases among federal courts seem to reduce to manageable proportions the problems that mi ght arise
from multiple federal filings. A year ago this committee concluded that the remaining problems are
so serious as to warrant adoption of Rule 23 provisions. The proposed provisions would test the
limits of Enabling Act authority, however, and also would raise questions under the anti-injunction
act. Rather than ask the Standing Committee to approve publication of the proposals, it was decided
in the end to seek comment by more informal means. The Reporter circulated a Call for Informal
Comment. Many responses were made in the course of the hearings and written comments on the
published Rule 23 proposals. These comments showed that the problems that the Committee has
heard about over the last ten years persist. The problems are so important as to justify continuing
work toward an answer.

At the January 2002 meeting the committee considered the many comments already in hand
and concluded that it is better to support legislative solutions before devoting any more effort to
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contentious court rule proposals. It asked for a draft resolution on possible legislation. The
memorandum in support of a resolution concludes with a set of findings and recommendations. It
aims at the broad concept of legislation, without attempting to endorse any particular bill or even a
particular legislative approach.

The first question addressed Item 6 in the findings and recommendations. Item 6 says that
legislation addressing these problems can be adopted without imposing undue burdens on federal
courts. Is it proper to make this assertion? There have been many suggestions that a substantial
number of cases might be drawn into the federal courts by legislation adopted to regulate state-court
class actions. It was responded that the burden that might result from carefully designed legislation
is not undue. Of course it is difficult to predict with certainty what the burden will be, apart from
the confident prediction that the burden will depend on the particular solutions adopted. Butit must
be remembered that legislation can be helpful — indeed most helpful — without drawing all class
actions from state courts into federal courts. The Judicial Conference Executive Committee
expressed opposition in 1999 to proposed bills that seemed likely to bring all class actions to federal
courts. That position need not extend to more carefully designed legislation.

Another committee member said that the memorandum presents an elegant, balanced, and
thoughtful summary of the problems. It does not weigh in on any side of the debate. It only urges
the importance of further study. It remains important to determine who the audience will be: is it
to be only the Standing Committee? Does the memorandum become a public document?Is it crafted
so Congress will understand the importance of the points being made?

It is clear that the memorandum can be addressed to the Standing Committee. There is
reason to believe that the Standing Committee will pursue the topic within the Judicial Conference.
Other Judicial Conference committees have an interest in these problems. The Federal-State
Jurisdiction Committee has considered the questions raised by minimal diversity class-action bills
for some years now. The Court Administration and Case Management Committee also may be
interested. It will be important to follow the ordinary processes of communication among the
committees.

Further expressions of support led to adoption of the memorandum as the committee’s
statement.

Other Class-Action Questions

The committee was asked what Rule 23 topics might remain to be addressed. No other topic
has been developed to a point that would justify a present vote committing the committee to further
work, but any directions to help prepare for the October meeting would be helpful. Settlement
classes remain a matter of active interest. The problems of future claims also remain, as witnessed
by the report of the mass torts subcommittee of the Bankruptcy Administration Committee. Opt-in
class proposals were suggested by several of the witnesses and comments addressed to the August

2001 proposals. It would help to offer suggestions to the Subcommittee of any other subjects it
should address.
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Bankruptcy Committee Mass-Torts Report

The Committee on the Administration of the Bankruptcy System appointed a Subcommittee
on Mass Torts to consider the proposals of the National Bankruptcy Review Commission that the
bankruptcy statutes be amended to establish a system to handle "mass future claims" in bankruptcy.
Judge Rosenthal acted as this committee’s liaison to the subcommittee.

Judge Rosenthal introduced the subcommittee report by acknowledging that it is incomplete.
Some of the areas of less-than-complete analysis are reflected in the reporter’s memorandum
summarizing the report. The report was a group effort to point to problems that are apparent on not
very searching review of the Commission recommendations.

The problem of identifying mass future claims so that a representative can be appointed is
real. The hope was to achieve a final resolution of future claims in bankruptcy courts. It is an
ambitious and interesting set of proposals. The Amchem and Ortiz decisions mean that Rule 23 is
not now a realistic response to mass future claims. So many have been searching for a solution.

That the proposals are interesting does not disguise the fact that they present many problems.
The most fundamental problems arise from the relationship between Article HI courts and the
bankruptcy courts; due process; and federalism. None of the reports goes as far as necessary to reach
final answers to these problems.

The subcommittee’s conclusion that the Commission proposals "are an important step in the
right direction” is sound if it is understood to mean that the inquiry must be continued. The
recommendation would be premature if it were read as a more enthusiastic affirmation of the
Commission proposals.

The Commission definition of mass future claims is open-ended. The subcommittee report
recommends that it be made more specific. But a workable degree of specificity might create a
procedure that cannot be useful — there may be no useful circumstances in which it is possible to
estimate with confidence the number of future victims and the severity and value of their injuries.
These and other problems are identified, but are not explored at the level of detail that provides a
basis to guess whether solutions are possible.

It seems reasonable to endorse careful further study, but not to endorse adoption of the
Commission recommendations. It would be premature to take the subcommittee report to the
Judicial Conference. Further study by the Bankruptcy Committee would be appropriate. Or, if the
task of exploring the remaining problems to a practical conclusion seems onerous, it also would be
appropriate to put aside the Commission recommendations.

Further discussion noted that the Commission recommendations allow a "defendant” to take
all matters into the bankruptcy courts, apparently making the bankruptcy courts into courts of general
jurisdiction. Although the proposal is interesting, it requires study in the years-long level of detail
that has characterized this committee’s study of class actions.
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It was noted that future claims are addressed "every day" by bankruptcy courts that deal with
asbestos claims. Some of the companies going into bankruptcy say they are not insolvent because
they view the claims as fraudulent. These asbestos cases are governed by a specific provision in the
bankruptcy statute. It is worthwhile to keep working on these problems to see whether a more
general bankruptcy statute can be adopted for other defendants.

The committee concluded that it is not able to endorse the Commission recommendations
as an approach to the complicated and important problems generated by anticipated mass future tort
claims. The proposals are important, but further investigation and study are needed. The ongoing
experience with asbestos may help. Judge Levi will transmit this conclusion to the Bankruptcy
Administration Committee.

Electronic Discovery

Professor Lynk stated that since the January meeting the Discovery Subcommittee has met
by conference call. He and Professor Marcus have continued to work together. Although in January
the Subcommittee expected that it would now be seeking authorization to draft specific proposals
for consideration at the October meeting, more work remains to be done before specific proposals
may be feasible. "There is a lot of heat" in the world of practice, but there is little light to illuminate
the nature of the problems of the rules approaches that might prove helpful.

Professor Marcus noted the preliminary report from the Federal Judicial Center in the agenda
materials. The report is in preliminary form; there is time to ask for a different approach if that
might be more helpful. The FJC has pursued many inquiries. What remains now is to complete a
set of ten specific case studies. The work to date, however, has not suggested any particularly clear

line of inquiry or rulemaking. If better questions should be asked, it is important to describe them
now.

There are many approaches that could be taken to drafting new rules, but many people have
expressed doubts whether changing the rules can do much to ameliorate the problems encountered
in practice. There is great interest in the problems, but not much enthusiasm for any particular
solutions. And the problems continue to present a series of moving targets.

It was noted that the FJC study seeks to identify problems that rules changes might address,
but offers few rule suggestions. Rule 37 requires an order before sanctions can be imposed. The
rules do not adequately address spoliation. Discovery of computer-based information may raise such
distinctive spoliation problems that we need a new and distinctive rule for them.

It was agreed that the preservation-spoliation problem has been a longstanding concern.
Businesses desperately want clear and reliable guidelines for record preservation policies. Andeven
at that, they may not appreciate how truly great their problems are.

Another set of new problems presented by discovery of computer-based information relate
to third-party protection. Email, for example, is now used for purposes that would not have
generated any form of communication a few years ago. Some companies permit use of company
email facilities for personal messages. Outsiders seeking discovery of the company email records
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gain access to much personal information that is completely irrelevant to any litigation or the
purposes of discovery. We need to explore whether there are ways to get information of the
discovery to the affected individuals, and ways to protect their privacy interests.

Another set of problems that may prove distinctively different with discovery of computer-
based information relate to cost sharing. The problem of who should pay arises in every case. This
is particularly important with discovery from nonparties. Practice for the moment seems to have
developed no more acceptance of cost bearing between the parties than has developed with other
modes of discovery. As to discovery from nonparties, however, it seems to be accepted that the
requesting party should bear the costs of responding. But a different view was expressed that cost
shifting among parties may be gaining more acceptance because of the great costs that can arise from
extraordinary recovery efforts.

Still another set of problems arise from the choice between responding in electronic form or
in hard copy.

The cost of preserving back-up tapes can be another special problem. One committee
member has a client that is spending $1,000,000 a month to preserve back-up tapes.

One extreme possibility is that the use of electronic technology will be severely restricted if
companies come to fear discovery.

Texas has adopted specific court rules for discovery of electronic information. But so far
there are no available cases to show how the rules are working.

Two final observations were that special masters may be particularly useful in sorting through
problems arising from discovery of computer-based information and that the committee may be
driven to creating laboratory experiments that test the effects of different possible rules.

Federal Judicial Center Report

Mr. Willging described work in progress on Rule 23. A preliminary presentation was mailed
out before this meeting. "Very preliminary” data have been compiled on filings and on overlapping
actions. One purpose of presenting the preliminary report is to learn whether it would be helpful to
present the data in different forms.

Even in this preliminary stage, there are some intriguing results. The raw filings data change
a lot when account is taken of consolidation and similar efforts. But such empirical work will be
most effective if it can be focused on the questions that interest the committee.

The same observation is true of the next step, which will inquire into the motives that guide
attorneys as they choose between federal and state courts. A draft questionnaire is included in the
materials: can it be better focused? The questionnaire will go to both plaintiff and defendant
lawyers, seeing comparison of federal courts with state courts in a number of dimensions.

Discussion confirmed that it is good to ask about the effect on forum selection of choice-of-
law approaches, and about the effect of approaches to objectors.
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It was suggested that many lawyers seek state courts to avoid the restrictions that the Daubert
rules place on use of expert witnesses in federal courts.

Another factor to explore is the complexity of pretrial procedures. Many lawyers perceive
federal pretrial practice to be more complex than the practice in state courts.

One of the motives for undertaking this study is to determine whether certification standards
for settlement classes in federal courts are encouraging plaintiffs to file in state courts rather than
federal courts.

Mr. Willging also noted that Todd Hillsee, who testified on the class-action notice provisions
at the January hearing, has provided the Federal Judicial Center with draft short-form notices.
Reactions of the committee to these forms would be useful.

Other Items

The relation-back provisions of Rule 15(¢)(3) will be on the October agenda for discussion.
A simple revision has been suggested by the opinion in Singletary v. Pennsylvania Department of
Corrections, 3d Cir.2001, 266 F.3d 186. The suggestion is attractive. The specific problem is that
a plaintiff who knows that it is impossible to identify an intended defendant is given less effective
relief than a plaintiff who mistakenly believes that the proper defendant has been properly named.
But in approaching it the committee must consider a series of questions. Perhaps the first question
is how frequently the committee should act to correct interpretations of the rules that seem wrong.
Tt is not wise, and perhaps would not be possible, to react whenever a court seems to give a wrong
answer. Even when a number of courts have concurred in a seemingly wrong answer, the question
may not be so important as to deserve a rule amendment. Continual amendment to provide specific
answers to ever more specific questions could produce rules that are too complex and too rigid to
survive. A second question is whether this specific question should be addressed without also
reviewing other aspects of Rule 15(c)(3) that seem unsatisfactory. There are good reasons to
question the way the rule is presently drafted. A third question, specific to Rule 15(c), is whether
it is wise to continually revisit a rule that presents significant Enabling Act questions. One main
function of Rule 15(c)(2) and (3) is to allow claims that would be barred by limitations in the state
courts that provide the law governing the claim. Actingto expand this incursion into the realms of
state law may be inappropriate.

The Appellate Rules Committee has urged revision of Rule 6(e) to correct an ambiguity about
the effect of the provision that when service is made by mail or other defined means "3 days shall
be added to the prescribed period” for responding. This committee can take the lead by proposing
an answer at the fall meeting. It will remain to be determined whether the Appellate Rules
Committee will wish to publish a parallel provision for the Appellate Rules at the same time, or will
prefer to await comments on a published Rule 6(e) revision.

Judge Jane J. Boyle has urged that some Judicial Conference committee should consider the
problems that arise from the interplay between Rule 54(d) and the increasingly antique cost
provisions in 28 U.S.C. § 1920. The problem is that some courts have felt unable to adjust
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provisions that address the costs of preparing papers for application to video and other modern
media. The committee concluded that the problem s better addressed through statutory revision than
through rules amendments. The question of taxable costs has a sufficiently substantive element that
it would be better not to take it on through the Enabling Act if other approaches are possible. The
topic is recommended for consideration by the appropriate Judicial Conference committee.

There may be a problem of notice to the Attorney General when the constitutionality of a
federal statute is required. Notice is required by statute, and Rule 24(c) regulates the manner of
notice. But Rule 24(c) does not work as well as it might. This problem was raised during the
process of amending the Appellate Rules provisions that address these issues. The Department of
Justice has confirmed that failures of the notice process are sufficiently frequent to justify
consideration of new rule provisions. This topic will be placed on the fall agenda.

One of two consent calendar items, 02-CV-A, was brought on for discussion. The committee
is requested to do something about a district court practice that requires advance permission to file
new actions after an individual litigant has been identified as a vexatious litigant. The committee
concluded that this specific problem is not of the character that justifies adoption of a general
national rule. This item is removed from the agenda without further action. The recommendation
to remove the other consent calendar item from the agenda was approved for want of any motion to
remove it from the consent calendar.

It was noted that progress is being made with development of a new Admiralty Rule Gto
govern civil forfeiture practice. The Maritime Law Association has approved the approach taken
in current drafts. It is hoped that a draft will be ready to circulate for informal comments over the
summer, and to place on the agenda for the fall meeting.

Next Meeting
The next meeting was set for October 3 and 4 in Santa Fe, New Mexico.

Respectfully submitted

Edward H. Cooper, Reporter
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Statement
United States Senate Committee on the Judiciary

Class Action Litigation.
July 31, 2002

The Honorable Patrick Leahy
United States Senator , Vermont

I hope this hearing will present a fair and balanced view of class action litigation in our state and federal
courts.

It is my intention to undertake a deliberate and careful review of information from parties actually
involved in class action litigation to provide a realistic picture of the benefits and problems with class
action litigation.

Unfortunately, I believe that some special interest groups have distorted the state of class action
litigation by relying on a few anecdotes in their ends-oriented attempt to justify moving almost all class
action cases involving state law into federal court.

Instead, I hope this hearing will focus fairly on the hard evidence and facts in most class action cases.
We should remember that our state-based tort system remains one of the greatest and most powerful
vehicles for justice anywhere in the world. One reason for that is the availability of class action litigation
to let ordinary people band together to take on powerful corporations or even their own government.

Defrauded investors, deceived consumers, victims of defective products, asbestos survivors, smokers,
and thousands of other ordinary people have all been able to rely on class action lawsuits under our
state-based tort system to seek and receive justice.

I'am old enough to remember the civil rights battles of the 1950s and 1960s and the impact of class
actions to vindicate basic rights through our courts.

The landmark Supreme Court decision in Brown v. Board of Education was the culmination of appeals
from four class action cases, three from federal court decisions in Kansas, South Carolina and Virginia
and one from a decision by the Supreme Court of Delaware.

Only the Supreme Court of Delaware, the state court, got the case right by deciding for the
African-American plaintiffs. The Supreme Court of Delaware, a state court, understood before any
federal court that Aseparate but equal is inherently unequal. @

More recently, the tobacco class action litigation has contributed to fundamentally change the very
dynamics of tobacco and public health. For the first time, that class action litigation uncovered and
presented serious and credible evidence about the tobacco industry=s 45-year campaign of deception
about the dangers of cigarettes. As a result, the class action settlements negotiated by the state attorneys
general and the private bar have brought about profound changes in the tobacco industry. The tobacco
industry is now finally admitting on its Intemet web sites that smoking causes cancer and is addictive.
Before the litigation, the executives of these same companies denied under oath to Congress that
smoking was addictive.

The very existence of the multi-state tobacco settlements is a credit to class actions under our
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state-based civil justice system.

In fact, without the use of class actions, does anyone believe that the tobacco companies would have
ever come to a negotiating table? Without the willingness of private attorneys acting on behalf of their
clients, taking significant financial and professional risks, and pursuing these matters so diligently, the
states would not have settlement payments for the next 25 years, which will be devoted to promoting the
public health of their citizens.

Thousands, if not millions, of lives will be saved because of future public health improvements made
possible by the tobacco class action settlement.

Another example of class action litigation serving the public interest is the Firestone Tire debacle. The
recent national tire recall was started, in part, from the disclosure of internal corporate documents on
consumer complaints of tire defects and design errors that were discovered in litigation against
Bridgestone/Firestone, Inc.

Plaintiffs” attorneys turned this information over to the National Highway Traffic Safety Administration,
triggering a NHTSA investigation.

On August 9, 2000, Bridgestone/Firestone recalled 6.5 million tires after they were linked to 101
fatalities, 400 injuries and 2,226 consumer complaints. Later, the NHTSA warned that another 1.4
million Firestone tires on the road may be defective.

As reported by TIME Magazine at the time, it is doubtful that the internal corporate consumer complaint
information would have ever seen the light of day absent the civil justice discovery process. We all
know that without consolidating procedures like class actions, it might be impossible for plaintiffs to
obtain effective legal representation. Defense lawyers tend to be paid by the hour—and well paid.

Plaintiffs’ lawyers in this type of setting tend to work without pay for the possibility of obtaining a
portion of the proceeds, if successful. It may well prove uneconomical for counsel to take on
governmental or corporate defendants if they must do so on a case-by-case, individual basis. It may be
that individual claims are simply too small to be pursued.

Sometimes that is what cheaters count on and how they get away with their schemes. Cheating
thousands of people “just a little” is still cheating. Class actions allow the little guys to band together,
allow them to afford a competent lawyer and allow them to redress wrongdoing.

For instance, class actions made it possible for individual tobacco victims to band together to take on the
powerful tobacco conglomerates in ways that individual smokers could not afford. It allows
stockholders and small investors to join together to go after investment scams.

It would be criminal to leave some people with valid claims with no effective way to seek relief. I am
extremely hesitant to restrict these legal rights and remedies without substantial evidence that such
restrictions are justified and carefully circumscribed.

To those who think it is good politics to attack the plaintiffs’ lawyers who risk much so that their clients
may obtain a measure of justice, I hope they will think again.

I am hesitant to restrict legal rights and remedies in an era of corporate irresponsibility and executive

misconduct. I attended yesterday’s White House signing ceremony of the Sarbanes-Oxley Act and heard
bipartisan demands for holding corporate wrongdoers accountable for their actions. agree that now is
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not the time to shield corporate wrongdoers from justice.

Instead, Congress should be taking all the steps needed to hold accountable for their actions those who
have defrauded so many and threatened the economic security of small investors, those on pensions,
those whose savings for their children’s college education has been lost and those hardworking
Americans who are being left with over $7 trillion in stock market losses.

The legal rights and procedures that protect consumers, investors and employees matter now more than
ever.

Just a few months ago, a group of investors recovered millions in lost investments under state corporate
fraud laws in a state class action case. In Baptist Foundation of Arizona v. Arthur Andersen, mostly
elderly investors banded together to successfully recoup $217 million from Arthur Andersen for
questionable accounting practices surrounding an investment trust.

This Arthur Andersen case is just one example of how state-based class action litigation may help hold
corporate wrongdoers accountable and help defrauded investors recoup their losses.

I look forward to hearing from our witnesses as the Committee begins the process of undertaking a fair
and balanced review of class action litigation in our state and federal courts. In so doing, I want to say
that while I may disagree with Senator Kohl about the problem and needed solution in this area, I do so

respectfully. It is his request that we honor by holding this hearing. I am happy to accommodate him in
this regard.

I hope that we can find common ground on another issue of significance with respect to litigation and
that is with respect to asbestos litigation. I want to work with all Senators on both sides of the aisle in
the coming months to see if we cannot devise a better process for fairly compensating those suffering
and developing afflictions from asbestos. This is a matter to which I would like to see us turn our
attention in September and beyond. The Supreme Court issued us a challenge to help with asbestos
litigation and with the good faith of lawmakers and those from all sides of the issues we can make a real
difference.

HHH#H
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Statement
United States Senate Committee on the Judiciary

Class Action Litigation,

July 31, 2002

The Honorable Orrin Hatch
United States Senator , Utah

Mr. Chairman, I would like to thank you and Senator Kohl for scheduling this hearing on the important
topic of class action litigation. I am pleased also that the Chairman has agreed to hold a hearing in
September on the problems with asbestos litigation. I am hopeful that we can work together on that
issue.

Over the past decade, it has become clear that abuses of the class action system have reached epidemic
levels. In recent years, it has become equally clear that the ultimate victims of this epidemic are
poorly-represented class members and individual consumers throughout the nation. The Class Action
Fairness Act of 2002 represents a modest, measured effort to remedy the plague of abuses,
inconsistencies, and inefficiencies that infest our current system of class action litigation.

It is essential that we address the abuses that are running rampant in our current class action litigation
system. Frequently, plaintiff class members are not adequately informed of their rights or of the terms
and practical implications of a proposed settlement. Too often judges approve settlements that primarily
benefit the class counsel, rather than the class members. There are numerous examples of settlements
where class members receive little or nothing, while attorneys receive millions of dollars in fees.
Multiple class action suits asserting the same claims on behalf of the same plaintiffs are routinely filed
in different state courts, causing judicial inefficiencies and encouraging collusive settlement behavior.
And state courts are more frequently certifying national classes leading to rulings that infringe upon or
conflict with the established laws and policies of other states.

Despite the mountains of evidence demonstrating the drastically increasing harms caused by class action
abuses, I am sure that several here today will attempt to deny the existence of any problem at all. Others
will try to confuse the issue with spurious claims that proposed reforms would somehow disadvantage
victims with legitimate claims or further worsen class action abuses. Others may even contend that past
legislative reforms have contributed to recent financial debacles and that the proposed reforms will
encourage more. Such claims are nothing more than red herrings intended to divert today’s debate from
the real issues.

In this regard let me emphasize a few points regarding S. 1712. First, this bill does not seek to eliminate
state court class action litigation. Class action suits brought in state courts have proven in many contexts
to be an effective and desirable tool for protecting civil and consumer rights. Nor do the reforms we will
discuss today in any way diminish the rights or practical ability of victims to band together to pursue
their claims against large corporations. In fact, we have included several consumer protection provisions
in our legislation that I feel strongly will substanitally improve plaintiffs’ chances of achieving a fair
result in any settlement proposal.

There are three key components to S. 1712. First, the bill implements consumer protections against
abusive settlements by: (1) requiring simplified notices that explain to class members the terms of
proposed class action settlements and their rights with respect to the proposed settlement in "plain
English”; (2) enhancing judicial scrutiny of coupon settlements; (3) providing a standard for judicial
approval of settlements that would result in a net monetary loss to plaintiffs; (4) prohibiting "bounties"
to class representatives; and (5) prohibiting settlements that favor class members based upon geographic
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proximity to the courthouse.

Second, the bill requires that notice of class action settlements be sent to appropriate state and federal
authorities to provide them with sufficient information to determine whether the settlement is in the best
interest of the citizens they represent.

Finally, the bill amends the diversity-of-citizenship jurisdiction statute to allow large interstate class
actions to be adjudicated in Federal court by granting jurisdiction in class actions where there is
"minimal diversity" and the aggregate amount in controversy among all class members exceeds $2
million.

Although some critics have argued that this amendment to diversity jurisdiction somehow violates the
principles of federalism or is inconsistent with the Constitution, I fully agree with Mr. Dellinger, who
will testify today, that it is "difficult to understand any objection to the goal of bringing to the federal
court cases of genuine national importance that fall clearly with the jurisdiction conferred on those
courts by Article III of the Constitution."

Lastly, I would like to express my appreciation to the many individuals who have shared with me the
details of their experiences with class action litigation. In particular, I am grateful to those victims of
various abuses of the current system who have come forward and told their stories in the hope that
something positive might come out of their terrible experiences.

In particular, I would like to acknowledge Irene Taylor of Tyler, Texas, who is here today. Mrs. Taylor
was bilked out of approximately $20,000 in a telemarketing scam that defrauded senior citizens out of
more than $200 million. In a class action brought in Madison County, Illinois, the attorneys purportedly
representing Mrs. Taylor negotiated a proposed settlement which will exclude her from any recovery
whatsoever.

I would also like to recognize Martha Preston of Baraboo, Wisconsin. Ms. Preston cannot not be here
for health reasons, but has sent us a letter that I will submit for the record. Ms. Preston was involved in
the famous BancBoston case, brought in Alabama state court, which involved the bank’s failure to post
interest to mortgage escrow accounts in a prompt manner. Although Ms. Preston did receive a
settlement of about $4, approximately $95 was deducted from her account to help pay the class
counsel’s legal fees of $8.5 million. Notably, Ms. Preston testified before this committee five years ago
asking us to stop these abusive class action lawsuits, but it appears that — at least thus far — her plea has
not been heard.

I would like to ask unanimous consent that written statements from Martha Preston, the Chamber of
Commerce, America’s Community Bankers, Irving Cohen, Patrick Baird and the American Council of
Life Insurers be inserted in the record for today’s hearing.

H#H#H
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Statement
United States Senate Committee on the Judiciary

Class Action Litigation.
July 31, 2002

The Honorable Russ Feingold
United States Senator , Wisconsin

Mr. Chairman, I commend you for holding this hearing. I know my good friend and colleague from
Wisconsin feels strongly about this bill, and I'm glad the committee is taking the time to examine it.

I have opposed the Class Action Fairness Act in the past, and I am likely to do so in the future. The main
reason for my opposition is that I do not think the bill is fair, despite its title. I do not think the bill is fair
to citizens who are injured by corporate wrongdoers and are entitled to prompt and fair resolution of
their claims in a court of law. I do not think it is fair to our state courts, which are treated by this bill as
if they be cannot be trusted to issue fair judgements in cases brought before them. I do not think it is fair
to state legislatures, which are entitled to have the laws they pass to protect their citizens interpreted and
applied by their own courts.

Make no mistake, by loosening the requirements for federal diversity jurisdiction over class actions, S.
1712 will result in nearly all class actions being removed to federal court. This is a radical change in our
federal system of justice. We have 50 states in this country, Mr. Chairman, with their own laws and
courts. State courts are an integral part of our system of justice. They have worked well for our entire
history. It is hard to imagine why this committee, which includes many ardent defenders of federalism
and the prerogatives of state courts and state lawmakers, would support this wholesale stripping of
jurisdiction from the states over class actions. In my opinion, the need for such a radical step has not
been demonstrated.

Yes, there are abuses in some class actions suits. Some of the most disturbing involve class action
settlements that offer only discount coupons to the members of the class and big payoffs to the
plaintiffs’ lawyers. Incidentally, these types of settlements are also favored by corporate wrongdoers,
since they cost much less than providing real damages. I am pleased to see that the sponsors of the bill
in this Congress have made an effort to address some class action abuses specifically, rather than just
assume that they will go away if the bills are removed to federal court. I believe that if we are serious
about addressing coupon settlements and other abuses, there are more efficient ways to accomplish that
goal. But the fact remains that abuses have occurred in federal as well as state class actions. This bill is
therefore more about federalizing class actions than about reducing class action abuse.

Mr. Chairman, class actions are an extremely important tool in our justice system. They allow plaintiffs
with very small claims to band together to seek redress. Lawsuits are expensive, so without the
opportunity to pursue a class action, a single plaintiff in many cases simply cannot afford his or her day
in court. But with a class action, justice can be done and compensation can be obtained.

There are three possible outcomes of this bill’s going into effect. Either the state courts will be deluged
with individual claims, since class actions can no longer be maintained there, or there will be a huge
increase in the workload of the federal courts, or many injured people will never get redress for their
injuries. I don’t believe any of these three choices are acceptable.

Particularly troubling is the increase in the workload of the federal courts. These courts are already
overloaded. This Committee has unfortunately led the way in bringing more and more litigation to the
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federal courts, particularly criminal cases. And yet there is a shortage of federal judges, as our friends on
the Republican side constantly complain. Criminal cases, of course, take precedence in the federal
courts because of the Speedy Trial Act. So the net result of removing virtually all class actions to federal
court will be to delay those cases. There is an old saying with which I’m sure we’re all familiar: Justice
delayed is justice denied. I fear that this bill will make that aphorism a reality for too many victims of
corporate misbehavior.

Some in the business community have expressed concern about nationwide class actions, like some of
the tobacco litigation, being resolved in a single state court. I can understand why that might seem unfair
to some. But this bill doesn’t just address that situation. It also prevents a group of plaintiffs who are all
from the same state from pursuing a class action in their own state if the primary defendant is
incorporated in another state. That doesn’t seem right to me, particularly because corporations subject
themselves to the laws of a state and its courts when they conduct business in that state. We are long
past the point in our history when it can be plausibly argued that litigants cannot get a fair shake in
another state’s court. A

Mr. Chairman, I look forward to learning more about this year’s version of the “Class Action Fairness
Act.” But unless I decide that it is truly fair to consumers as well as corporate defendants, I will not
support it. Again, I commend you for holding this hearing to help us make this determination.

Thank you.
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Statement
United States Senate Committee on the Judiciary

Class Action Litigation.
July 31, 2002

The Honorable Herb Kohl
United States Senator , Wisconsin

Mr. Chairman, thank you for calling today’s hearing on class action abuses, an issue of increasing
concern to many of us.

We have a simple story to tell. Consumers are getting the short end of the stick in class action cases
recovering coupons or pocket change, while their lawyers reap millions.

2

Our remedy is straightforward. Class action notices should be written in plain English so consumers
understand their rights and responsibilities. Second, state attorneys general should be notified of
proposed class action settlements to stop abusive cases if they want. Third, a class action consumer bill
of rights will help limit coupon or other unfair settlements.

Finally, we allow many class action lawsuits to be removed to federal court. This is only common sense.
These are national cases affecting consumers in 50 states. If the court rules were being drafted today,
these are exactly the types of cases which we would want and expect to be tried in federal court.

Stories of nightmare class action settlements that affect consumers around the country are all too
frequent. For example, a suit against Blockbuster video yielded dollar off coupons for future video
rentals for the plaintiffs while their attorneys collected $9.25 million. In California state court, a class of
40 million consumers received $13 rebates on their next purchase of a computer or monitor — in other
words they had to purchase hundreds of dollars more of the defendants’ product to redeem the coupons.
In essence, the plaintiffs received nothing, while their attorneys took almost $6 million in legal fees. We
could list many, many more examples.

No one can argue with a straight face that the class action process is not in serious need of reform.

We do not claim that this bill is perfect. We are happy to entertain other proposals in an effort to address
the class action problem. But, we do feel that we are on the right track. The consumer protections in our
bill go a long way to stopping cases like the one involving Martha Preston of Baraboo, Wisconsin who
was a member of the Bank of Boston case. When her class action suit was over, Mrs. Preston had
technically won the case, but ended up owing $75 to her lawyers and defending a lawsuit that her own
lawyers filed against in her state court. Under our bill that will never happen again.

Thank you, Mr. Chairman.

of | . /2/02 929 AM






hitp://www senate.gov/%7Ejudiciary/print_testimony.cfm?id=338&wit_id=793

Testimony
United States Senate Committee on the Judiciary

Class Action Litigation.
July 31, 2002

Mr. Walter E. Dellinger, il
Partner , O'Melveny & Meyers

The financial scandals of recent months have eroded confidence in important public and private
institutions. As Congress realized, private interests were manipulating, and some cases evading, rules
intended to protect the public by ensuring openness and accountability in corporate decisionmaking.
Congress acted promptly and decisively by enacting corrective legislation.

There remains another problem of accountability and openness, one that affects the institutions of
government we most expect to act fairly, openly, and impartially in the public interest — the courts. The
problem relates to the startling explosion in class action litigation over the past decade. I say “relates to”
because, while others have identified the problem as the very existence of an increase class-action
litigation, [ want to emphasize a somewhat different point. The concern I have come to share arises from
the evidence showing an extraordinary concentration of class action litigation in certain state courts —
certain county courts, to be precise. The empirical and anecdotal evidence I have seen in respect to the
performance of these courts in far too many cases gives me great concern that the rights of truly injured
individual plaintiffs, as well as the rights of corporate defendants, have fallen victim to manipulation,
and even evasion, of settled rules — rules that, no less than the financial disclosure laws, are intended to
ensure openness and accountability, as well as fundamental fairness, in the judicial resolution of major
disputes with nationwide consequences.

This hearing will not be the first time Congress has heard of these problems, but it should be the last; I
believe Congress has before it all that it needs to recognize that the Class Action Fairness Act of 2002 is
a measured and appropriate response to a problem that is not going to go away in the absence of
legislative action.

The principal purpose and effect of the bill is undeniably modest: it merely adjusts the rules of diversity
jurisdiction so that certain large multi-party cases — those with true nationwide compass, affecting many
or even all states at once — will be litigated in the federal courts rather than in the courts of just one state
(or county) or another. The bill will not eliminate a single class action that satisfies the standards for
basic fairness already set forth in the federal rules governing class actions. What it will do is to ensure
that all nationwide class actions satisfy at least those basic standards.

It is difficult to understand any objection to the goal of bringing to the federal court cases of genuine
national importance that fall clearly with the jurisdiction conferred on those courts by Article III of the
Constitution.

When the Framers drafted the Constitution, they purposely entrusted to Congress the authority to give
federal courts jurisdiction over disputes among persons residing in different states, in order to avoid the
possibility of state court bias in favor of local litigants and to prevent “uneven” justice from interfering
with the conduct of interstate commerce. Unfortunately, over the years, statutory gaps in federal
diversity jurisdiction have prevented most interstate class actions from being heard in federal court. S.
1712 would correct this anomaly, helping to restore faith in the fairness and integrity of the judicial
process.

I. THE SCOPE OF THE PROBLEM: GROWING UNFAIRNESS IN CLASS ACTION LITIGATION
Class actions are not wrong in principle. To the contrary, their true purpose is noble — to vindicate the
rights of large groups of individuals who sought justice for civil rights violations and other wrongs but
could not achieve such justice individually. Without question, that honorable intent has been fulfilled in
many cases over the years. And it has often been achieved fairly, for in the federal courts and in the
courts of most states, certain important rules are followed that ensure cases will only be litigated as class
actions when doing so will be fair and just both to individual plaintiffs and to defendants. These rules
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require that the factual and legal claims be common to every member of the class, and that there be no -
issue that would divide class members against one another. These rules are intended to protect
“unnamed” members of the plaintiff class, by ensuring that their interests will be adequately represented
— and protected — in the prosecution of the case by the named plaintiffs and their attorneys.

Such rules also protect defendants, because if a class is certified in the absence of these restrictions, a
large award reflecting the alleged injuries of all the class members may be imposed upon a defendant,
even though important differences in the facts and/or law relevant to their individual cases might well
have meant that many of them actually would have been entitled to no recovery at all, had their cases
been tried individually.

The problem that concerns me is this: there is evidence establishing a strong trend of concentrated class
action filings in recent years in just a few state-court forums. It appears to be generally understood that
certain county courts will apply very lax standards in determining which cases are appropriately heard as
class actions. The evidence of this trend includes:

* A preliminary report on a major empirical research project by RAND’s Institute for Civil Justice
(“ICJ”) observed a “doubling or tripling of the number of putative class actions” that was “concentrated
in the state courts.”

* A survey indicated that while federal court class actions had increased somewhat over the past decade,
the frequency of state court class action filings had increased 1,315 percent — with most of the cases
seeking to certify nationwide or multi-state classes.

* The final report on the RAND/IC]J class action study confirmed the explosive growth in the number of
state court class actions and concluded that class actions “were more prevalent” in certain state courts
“than one would expect on the basis of population.”

* And an empirical research article published in the HARVARD JOURNAL FOR LAW AND PUBLIC
POLICY last year identified certain “magnet” county courts that have earned “class action-friendly”
reputations and are experiencing dramatic increases in class action filings. For example, in the Circuit
Court of Madison County, Illinois, the number of class action filings in the county per year has
increased 1850 percent over the last three years. Most of these new cases are led by attorneys outside the
county, and nearly all sought to certify nationwide classes in disputes that have little, if any, connection
to Madison County.

As I have suggested, a predictable consequence of all this is injury not just to the defendants subjected
to these cases, but to the unnamed plaintiffs who are swept into the litigation with little knowledge, no
participation, and inadequate representation by named plaintiffs whose rights and interest may differ
significantly from their own. The risk to class members’ rights when basic class action rules are ignored
is especially acute if a corporate defendant succumbs to the pressure to resolve the case by agreeing to a
settlement in which individual class member recoveries are small (or even non-existent) in comparison
to the fees paid to the lawyers who filed the action, as has been reported in press accounts. A more
systematic look at where the money goes in class settlements was undertaken by the Institute for Civil
Justice/RAND in a study jointly funded by the plaintiffs’ and defense bar. That study indicates that in
state court consumer class action settlements (i.e., non-personal injury monetary relief cases), the class
counsel frequently receive more money than all class members combined. Significantly, another study
found that this phenomenon was not occurring in federal courts — “[i]n most [class actions handled by
federal courts], net monetary distributions to the class exceeded attorneys’ fees by substantial margins.

I do not mean to suggest by this that plaintiffs’ lawyers have no legitimate interest in compensation for
work done on successful case, or that all class action settlements are unfair. What I am saying is that
class action filings have increased disproportionately in just a few jurisdictions for the apparent reason
that those jurisdictions are less likely to enforce class-action rules that exist to ensure full representation
of the interests of absent class members, whose interests all too often are not fully protected.

The question, then, is what Congress should do to control the unfairness to plaintiffs and defendants
resulting from improper state-court adjudication of the important class action device.

II. THE CLASS ACTION FAIRNESS ACT: A MODEST SOLUTION TO GROWING STATE
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COURT CLASS ACTION UNFAIRNESS.

While the class action problem is a serious and costly one, the solution is actually quite simple. In fact,
200 years ago, the Framers of the U.S. Constitution actually foresaw — and tried to prevent — the very
types of problems that are occurring in state court class actions when they authorized giving our federal
courts “diversity jurisdiction” over cases that involve parties from different states (like class actions).
Unfortunately, the scope of that jurisdictional authority, set forth in Article III of the U.S. Constitution,
has been limited statutorily in a way that inadvertently excludes most interstate class actions from
federal court — and that inadvertence is a major source of the state court class action problem. By
correcting this anomaly and enabling multi-state class actions to be heard in federal courts, the Class
Action Fairness Act of 2002 would stem the flow of interstate class actions into select state courts that
have developed reputations as class-action friendly venues, and thereby significantly curtail the
unfaimess that inevitably results.

Although the Constitution generally leaves to state courts the adjudication of local questions arising
under state law, it specifically extends federal jurisdiction to include one category of cases involving
issues of state law — “diversity” cases, referred to in the Constitution as suits “between Citizens of
different States.” The Framers established the concept of federal diversity jurisdiction to ensure that
local biases would not affect the outcome of disputes between in-state plaintiffs and out-of-state
defendants. Diversity jurisdiction was designed not only to diminish the risk of uneven justice, but also
to protect the reputation of our courts: “to shore up confidence in the judicial system by preventing even
the appearance of discrimination in favor of local residents.” The Framers reasoned that some state
courts might discriminate against out-of-state businesses engaged in interstate commerce and that
allowing these cases to be heard in federal court would ensure the availability of a fair, uniform and
efficient forum for adjudicating interstate commercial disputes. Thus, since the nation’s inception,
diversity jurisdiction has served to guarantee that parties of different state citizenship have a means of
resolving their legal differences on a level playing field in a manner that nurtures interstate commerce.
As Judge John J. Parker noted “[n]o power exercised under the Constitution . . . had greater influence in
welding these United States into a single nation [than diversity jurisdiction]; nothing has done more to
foster interstate commerce and communication and the uninterrupted flow of capital for investment into
various parts of the Union, and nothing has been so potent in sustaining the public credit and the sanctity
of private contracts.”

So why can’t interstate class actions be heard in federal court now? The problem is that in enacting the
diversity jurisdiction statute, Congress did not exercise the full authority granted under Article III for
diversity jurisdiction. Instead, Congress sought to limit diversity jurisdiction to cases that are large and
that have real interstate implications. Thus, under 28 U.S.C. § 1332, an action is subject to federal
diversity jurisdiction only where the parties are “completely” diverse (i.e., where no plaintiff is a citizen
of the same state where any defendant is deemed to be a citizen) and where each plaintiff asserts claims
that exceed a threshold amount in controversy — currently set at $75,000.

Although class actions would appear to meet these criteria because they usually involve a lot of money
and parties from multiple jurisdictions, section 1332 tends to exclude class actions from federal courts,
while allowing into federal courts much smaller single-plaintiff cases having few (if any) interstate
ramifications. There are two reasons for this phenomenon:

» First, the diversity statute has been interpreted to require “complete” diversity, such that diversity
jurisdiction is lacking whenever any single plaintiff is a citizen of the same state as any single defendant.
Thus, federal jurisdiction in multiple-state cases of national importance can easily be avoided by the
simple expedient of including at least one named plaintiff and defendant that share a common state
citizenship (e.g., by adding one small local retailer as a defendant in a case that is principally targeted at
an out-of-state manufacturer).

* Second, courts have held that a class action satisfies the jurisdictional amount requirement only if it
can be shown that every member of the proposed class has separate and distinct claims exceeding
$75,000 — it is not enough that the entire action puts $75,000 in controversy. Although some federal
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courts have questioned the breadth and current vitality of this rule, even a liberal interpretation (which -
allows a case into federal court as long as at least one plaintiff’s claims raise more than $75,000 in
controversy) still bars most interstate class actions from federal court. Again, a class action can easily be
configured to ensure that at least one class member does not satisfy the minimum amount, or by seeking
$74,999 in recovery on behalf of each and every plaintiff and class member. Either way, attorneys
bringing class actions can manage to stay out of federal court — and have the action tried in the state
court in the county of their choosing — even though the total amount at stake in such a class action mi ght
exceed hundreds of millions of dollars and have true multistate national implications.

Thus, we are left with the strange, and in my view, indefensible situation: Federal courts have
junisdiction over a garden-variety state law claim arising out of an auto accident between a driver from
one state and a driver from another state, or a slip-and-fall by a Virginia plaintiff in a Maryland
convenience store — as long as the plaintiff alleges medical bills, lost wages and other damages
amounting to $75,001. But at the same time, federal jurisdiction does not encompass large-scale,
interstate class actions involving thousands of plaintiffs from multiple states, defendants from many
states, the laws of several states, and hundreds of millions of dollars — cases that have obvious and
significant implications for the national economy.

S. 1712 would correct this anomaly by amending the diversity statute to provide for federal jurisdiction
over interstate class actions. Specifically, S. 1712 would allow federal courts to adjudicate class actions
(as well as mass joinder actions with more than 100 plaintiffs) in which any of the plaintiffs (named or
unnamed) or defendants come from different states. Moreover, this bill would change the
amount-in-controversy threshold to allow class actions into federal court as long as the aggregate claims
exceed $2 million. Significantly, however, the bill does not extend federal Jurisdiction to encompass
truly “intra-state” class actions, i.e., cases in which the claims are governed primarily by the laws of the
state in which the case is filed, and the majority of the plaintiffs and the primary defendants are citizens
of that state. The legislation therefore allows federal courts to exercise jurisdiction over substantial
interstate class actions with significant nationwide commercial implications, while retaining exclusive
state court jurisdiction over more local class actions that principally involve parties from that state and
application of that state’s own laws.

Although S. 1712 is a modest bill, it would go a long way toward preventing the types of bias and
uneven justice that are leading to class action unfairness in certain state courts. The legislation would
also eliminate concerns that local prejudices are stacking the deck against out-of-state defendants in
many local courts that have become class action “magnets.” As the Washington Post put it recently:
This corrupt system is made possible to some degree because of how difficult it is to yank cases from
state court and move them into the federal system — where judges tend to examine them more
skeptically. The bill would expand the jurisdiction of the federal courts, permitting easier removal of
state actions. This would allow greater uniformity around the country in considering these cases. . . .
And it would mean that cases of national importance would be decided by courts that represent the
nation at large. This is a modest step — as are the bill's other provisions, which attempt to curb the uglier
abuses of the class action system.

Critics of this bill have argued in the past that it is unconstitutional, that it will prevent truly aggrieved
people from filing class actions, and that it undermines core federalism principles. These criticisms are
misplaced.

The category of cases encompassed by S. 1712 clearly falls within the “judicial Power of the United
States” set forth in Article III of the Constitution. As I noted earlier, the only reason that class actions
are currently excluded from federal court is that the modern-day class action device did not exist back in
the late eighteenth century when Congress established the basic framework for determining which cases
should be permitted in the federal courts under the Article IIT diversity jurisdiction authority. In fact, S.
1712 would fulfill the intentions of the Framers because the rationales that underlie the diversity
jurisdiction concept apply with equal — if not greater — force to interstate class actions. Class actions
squarely implicate the Framers’ concern with preserving national standards for regulating and protecting
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interstate commerce through the exercise of diversity jurisdiction. In fact, the substantial federal interest .
in protecting interstate commerce is an integral part of our constitutional history, as much of the impetus
for calling the Constitution Convention stemmed from a general concern that the Articles of
Confederation provided the federal government with too little authority to regulate interstate commerce.
As Chief Justice Marshall recognized early on, the Commerce Clause embodies the substantial federal
interest in regulating “that commerce which concerns more States than one,” as distinguished from “the
exclusively internal commerce of a State,” which is more properly the concern of the states alone. The
large-scale, interstate class actions addressed by this bill will, in every instance, involve “that commerce
which concerns more States than one.”

In sum, if Congress were starting anew to define what kinds of cases should be included within the
scope of diversity jurisdiction, interstate class actions would surely top the list, since they typically
involve the largest amounts in controversy, the most people, and the most substantial interstate
commerce implications. S. 1712’s extension of federal courts’ diversity jurisdiction to cover interstate
class actions is thus entirely in keeping with the scope of the federal judicial power in Article III, and
also with the Framers’ intent that Congress define the contours of federal jurisdiction (within
constitutional limitations) in accordance with the national interest.

S. 1712 would not hamper the filing — or litigation — of valid class actions. This legislation would not
prohibit any class actions from being filed, since it does not address whether class actions may be
brought. Indeed, it does not alter substantive law at all; it makes no changes in any person’s rights or
ability to assert claims. Instead, it only addresses where a particular type of class action should be
adjudicated — namely, interstate class actions that involve plaintiffs and defendants from several states
and that call for the interpretation and application of the laws of many different states. To be sure, this
may mean that some class actions currently being certified in some state courts will not be heard as class
actions — but only those that should not be class actions, because they do not satisfy the basic
requirements of fairness and due process too often ignored in those courts.

The bill also provides affirmative protections for class members’ rights when the action is filed in
federal court. The bill contains a “consumer bill of rights,” which seeks to help class members
understand their rights and to protect consumers from unfair settlements. As to class actions in federal
courts, that “bill of rights” would require:

* That written notice of proposed class settlements be provided to class members in a clearer, simpler
format.

* That coupon or other non-cash settlements not be approved unless the court holds a hearing and makes
a written finding that the settlement is fair, reasonable, and adequate.

* The rejection of proposed settlements that result in a net loss for the class members, unless there is a
written finding that the non-monetary benefits to the class members outweigh any loss precipitated by
the terms of the settlement.

* The rejection of proposed settlements that either (a) provide greater recoveries to certain class
members based on residencies in closer proximity to the court or (b) provide unreasonable “bounties” to
the class representatives.

» That specified federal and state officials be notified of proposed settlements and provided an
opportunity to comment on the adequacy of the proposal.

S. 1712 would not undermine federalism principles. One of the most surprising criticisms that I have
heard about this bill is that it would constitute an unwarranted federal intrusion into the ability of states
to interpret their own substantive state laws and experiment with class action lawsuits. That line of
reasoning reflects a wholly misguided understanding of federalism — what [ would label “false
federalism.” In fact, contrary to these concerns, this legislation would protect the prerogative of states to
determine their own laws and policies by restricting the ability of state courts to dictate the laws of other
states.

Importantly, the class action legislation does not contemplate any federal displacement of state policy
choices manifested in substantive law. Indeed, the proposed legislation does not touch on substantive
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law in any manner. Instead, the legislation would apply uniform, federal procedural requirements to a
narrow, carefully defined group of lawsuits with national economic impact. Moreover, the legislation’s
exclusion of federal jurisdiction over “intra-state” cases would specifically respect and maintain a state’s
authority to apply its own laws in cases that primarily involve parties from its own state. Under the
current system, many state courts faced with interstate class actions have undertaken to dictate the
substantive laws of other states by applying their own laws to all other states, resulting in a breach of
federalism principles by fellow states (not by the federal government). And because the state court
decision has binding effect everywhere by virtue of the Full Faith and Credit Clause, the other states
have no way of revisiting the interpretation of their own laws. Certainly, a state does not have any
cognizable, federalism-based interest in interpreting, applying, and thereby dictating the substantive law
of other states. S. 1712 would curb this disturbing trend.

A good example of the federalism problems inherent in the current system arises out of a nationwide
insurance case in Illinois that was upheld by a state appellate court in the face of objections from a host
of constituencies — including Public Citizen, the Attorneys General of Massachusetts, New York,
Pennsylvania, and Nevada, and the National Association of State Insurance Commissioners. The
specific issue in that multi-billion dollar, nationwide class action was whether auto insurers’ use of
“aftermarket” auto parts in repairs (as distinguished from parts made by the original manufacturer)
amounts to fraudulent behavior. The Illinois court applied Illinois law to all fifty states even though state
policy on the use of aftermarket parts varies widely: Some states, in fact, encourage or require insurers
to use aftermarket parts in an effort to reduce insurance rates. According to an article in The New York
Times about the case, the Illinois court’s ruling “overturn[ed] insurance regulations or state laws in New
York, Massachusetts, and Hawaii, among other places,” creating “what amounts to a national rule on
insurance.”

In contrast, federal courts have exhibited particular sensitivity to the variations in substantive law among
the different states, in accordance with core principles of federalism. Moreover, when federal courts
apply state law pursuant to their diversity jurisdiction, there is no danger-of a bias in favor of any
particular state's laws (which is not the case when one state decides to apply its own laws to all other
states). Indeed, that is the basic premise underlying diversity jurisdiction, which promotes federalism
principles.

Federal courts can handle the additional work entailed by expanded class action jurisdiction. Another
criticism I have heard of this bill is that it would put too big a burden on federal courts. The real
problem is that the current system places too large a burden on state courts. Since 1984, civil filings in
state trial courts have increased by 28 percent, versus a four percent increase in federal courts. And even
more tellingly, state court trial judges are assigned, on average, upwards of 2,000 new cases every year.
In contrast, each federal judge was assigned an average of only 454 new cases last year.

Moreover, federal courts have more resources at their disposal to adjudicate large, interstate class
actions. Virtually all federal court judges have two or three law clerks on staff; state court judges
typically have none. And federal court judges are usually able to delegate some aspects of their class
action cases (e.g., discovery issues) to magistrate judges or special masters; such personnel are usually
not available to state court judges. In addition, federal courts can litigate overlapping class actions more
effectively by virtue of multidistrict litigation procedures. When 25 duplicative class actions are filed in
different state courts (a not atypical situation), each is separately litigated in a different court system, and
the parties and the court therefore must engage in the wasteful exercise of separately handling such
overlapping cases. When 25 duplicative class actions are filed in different federal courts, they are
typically consolidated for pretrial proceedings in a multidistrict litigation proceeding under a federal
statute that allows for such coordination.

I have heard suggestions that the federal judiciary opposes S. 1712 on the ground that it would
unnecessarily increase the workload of federal courts. I therefore find it noteworthy that within the past
several months, two key committees of the federal Judicial Conference — the Standing Committee on
Rules and Procedure and the Advisory Committee on Civil Rules — have specifically endorsed the
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concept of enlarging federal jurisdiction over certain class actions through “minimal diversity
legislation.” Both committees embraced a finding that the wave of class actions in various state courts
competing with each other and with class actions in federal courts

create[s] problems that: (a) threaten the resolution and settlement of such actions on terms that are fair
to class members, (b) defeat appropriate judicial supervision, (c) waste judicial resources, (d) lead to
forum shopping, (e) burden litigants with the expenses and burdens of multiple litigation of the same
issues, and (f) place conscientious class counsel at a potential disadvantage.

The committees also concluded that

[l]arge nationwide and multi-state class actions, involving class members from multiple states who have
been injured in multiple states, are the kind of national litigation consistent with the purposes of
diversity litigation and appropriate to jurisdiction in federal court. Federal Jurisdiction protects the
interests of all states outside the forum state, including the many states that draw back from the
choice-of-law problems that inhere in nationwide and multi-state classes.

Conclusion

S. 1712 would substantially ameliorate present problems with unfair state-court class actions by giving
federal courts jurisdiction over most interstate class actions and thereby making it harder for plaintiffs’
lawyers to avoid the more rigorous scrutiny that is typically afforded to class action settlements by
federal judges.

At the same time, it would comport with the intention of the Framers, who envisioned that large,
multi-state cases would be heard in federal court. As I noted earlier in my testimony, current law has
resulted in an anomaly under which federal courts have jurisdiction over “slip-and-fall” cases in which a
plaintiff steps over state lines, trips in a convenience store and seeks $75,000 in damages, lost wages
and medical expenses; at the same time, however, federal courts are barred from adjudicating most
interstate class actions even though these cases typically involve millions of dollars and implicate more
“national” issues. By ensuring that interstate class actions can be heard by federal courts, this bill would
not only fulfill the intention of the Framers, but would also substantially diminish class action abuse,
promote federalism principles, and allow for the more efficient resolution of duplicative class actions
that are filed in different courts. At the same time, the bill would not grant federal jurisdiction for
intra-state class actions that are genuinely matters of state concern, nor would it affect the substantive
law governing a plaintiff’s ability to file a class action lawsuit.

In short, S. 1712 would eliminate many of the current problems with class actions without impinging on
the ability of state courts to adjudicate truly intra-state disputes or otherwise affecting the litigation of
valid class actions. For these reasons, I strongly urge the Members of this Committee to support this bill.
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United States District Court
District of South Carolina

Date: August 16, 2002
Subject: Proposed Local Rule Amrendrrents
Notice

In August 2001, the United States District Court for the District of South Carolina
adopted a new local rule (5.03) which prescribes sealing of documents filed with the court
except when certain strict requirements, including public notice, are met. The court now
proposes to amend Local Rule 5.03" to clarify that settlement agreements filed with the
court will not be sealed.

The proposed amendment to Local Rule 5.03 provides:

(C)  No settlement agreement filed with the court shall be
sealed pursuant to the terms of this rule.

The court also proposes to amend Local Rule 83.1.05 2 and Local Criminal Rule
57.1.5 concerning “Appearances by Attorneys not Admitted in the District.” The purpose
of the proposed amendment is to conform the pro hac vice requirements for federal court
practice to those of the South Carolina Supreme Court. The application fee would be
raised from seventy-five dollars ($75) to one hundred dollars ($700.00), and an application
form similar to the state court form would be required.

The proposed amendments (with forms)® to Local Civil Rule 83.1.05 and Local Criminal
Rule 57.1.5 provides:

Appearances by Attorneys Not Admitted in the District. Upon motion, any person
who is a member in good standing of the Bar of a United States District Court and
the Bar of the highest court of any state or the District of Columbia may be
permitted to appear in a particular matter in association with a member of the Bar
of this Court. A motion seeking admission under this Rule, accompanied by an
Application and Affidavit setting forth the movant's qualifications for admission and
the movant's agreement to abide by the ethical standards governing the practice
of law in this Court, shall be submitted to this Court upon the forms prescribed by
this Court. The motion shall be accompanied by an application fee of One
Hundred Dollars ($700.00). The appearance of such a person in a particular
action(s) shall confer jurisdiction upon this Court for any alleged misconduct of
that person in all matters related to the action(s). The Court may revoke
admission under this Rule at its discretion.



You have an opportunity to comment on these proposed amendments to the Local Civil
and Criminal Rules. Any modification necessary as a result of public comment will be
considered after September 30, 2002, the expiration date for receiving said comments.
Comments should be sent to:

Larry W. Propes
Clerk of Court
U.S. District Court
1845 Assembly Street
Columbia, South Carolina 29201

' The language of the current Local Civil Rule 5.03: Filing of Documents Under Seal
can be viewed and downloaded from the Court’s internet web site at the following link:
http://www .scd.uscourts.gov/Rules/Aug2001/CV/Ch5.pdf

2 The language of the current Local Civil Rule 83.1.05 and Local Criminal Rule 57.1.5
can be viewed and downloaded from the Court’s internet web site at the following links:

. Local Civil Rule 83.1.05 --
http://iwww.scd.uscourts.gov/Rules/Aug2001/CV/Ch83l.pdf

. Local Criminal Rule 57.1.5 --
http://www.scd.uscourts.gov/Rules/Aug2001/CR/Ch57.pdf

* The proposed amendments with forms can be downloaded from the Court’s internet
web site at the following link: http://www.scd.uscourts.gov/notices/docs/ruleamend.pdf
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South Carolina Judges Seek to Ban Secret Settlements
By ADAM LIPTAK

outh Carolina's 10 active federal trial judges have unanimously voted to ban secret
legal settlements, saying such agreements have made the courts complicit in hiding the
truth about hazardous products, inept doctors and sexually abusive priests.

"Here is a rare opportunity for our court to do the right thing," Chief Judge Joseph F.
Anderson Jr. of United States District Court wrote to his colleagues, "and take the lead
nationally in a time when the Arthur Andersen/Enron/Catholic priest controversies are
undermining public confidence in our institutions and causing a growing suspicion of things
that are kept secret by public bodies."

If the court formally adopts the rule, after a public comment period that ends Sept. 30, it will
be the strictest ban on secrecy in settlements in the federal courts. Mary Squiers, who tracks
individual federal courts' rules for the United States Judicial Conference, said only
Michigan had a similar rule, which unseals secret settlements after two years. The
conference is the administrative body for federal courts.

Judge Anderson said the new rule might save lives.

"Some of the early Firestone tire cases were settled with court-ordered secrecy agreements
that kept the Firestone tire problem from coming to light until many years later,"” he wrote.
"Arguably, some lives were lost because judges signed secrecy agreements regarding
Firestone tire problems." :

Lawyers say the proposal, which was widely discussed at the American Bar Association's
conference in Washington last month, is likely to be influential in other federal courts and in
state courts, which often follow federal practice in procedural matters. In South Carolina,
the state's chief justice has expressed great interest in the proposal.

The Catholic Church scandals are one reason for a renewed interest in the topic of secrecy
in the courts, legal experts say.

"All reactions are going to be affected by the bureaucratic cover-your-cassock responses of
the church hierarchy," said Edward H. Cooper, a law professor at the University of
Michigan.

But some legal experts and industry groups say the blanket rule is unwise.

"The judges of South Carolina, God bless them, have not evaluated the costs of what they
are proposing,"” said Arthur Miller, a law professor at Harvard and an expert in civil
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procedure. He said the ban on secret settlements would discourage people from filing suits
and settling them, and threaten personal privacy and trade secrets.

Joyce E. Kraeger, a staff lawyer at the Alliance of American Insurers, said the current
system, in which judges have discretion to approve sealed settlements or not, worked fine.
"There shouldn't be a one-size-fits-all approach,” Ms. Kraeger said.

Jeffrey A. Newman, a lawyer in Massachusetts who represents people who say they were
abused by Catholic priests, praised the South Carolina proposal. Mr. Newman said he
regretted having participated in secret settlements in some early abuse cases. "It was a
terrible mistake," he said, "and I think people were harmed by it."

Mr. Newman said a rule banning secret settlements, combined with the Internet, would
create a powerful tool for lawyers seeking information on patterns of wrongful conduct.

The impact of such a ban could be limited, however, if adopted only by federal courts. Most
personal injury and product liability cases, and almost all claims of sexual abuse by clergy,
are litigated in state courts.

Several states have laws and rules that limit secret settlements, typically in cases involving
public safety. Florida, for instance, forbids court orders that have the effect of "concealing a
public hazard."

Experts say many of those limits are difficult to enforce, particularly when every party to a
case is urging the judge to approve a settlement. Indeed, Judge Anderson's colleagues
rejected his proposal, which was limited to matters of public health and safety, in favor of a
blanket ban.

The federal proposal in South Carolina has caught the attention of Jean Toal, the chief
justice of the South Carolina Supreme Court. Chief Justice Toal said that she would await
the formal adoption of the rule before making her own proposal, but that the issue was
important and timely.

"I'm very intrigued about this," she said, noting that some of her interest arose from "recent
claims involving pedophilia and sealed cases." Judge Anderson and Chief Justice Toal
noted that a Columbia, S.C., newspaper, The State, had spurred their interest in the issue by
publishing a series of articles on secret settlements by doctors repeatedly accused of medical
malpractice.

Even under the South Carolina proposal, the settlement amount and the requirement that
parties keep quiet could be placed in a private contract not filed with the court. If the
contract were violated, a new lawsuit would be required to seek redress. A court-approved
settlement, on the other hand, can be enforced by returning to the original judge for a
contempt order.

"If they don't want the might and majesty of the court system to enforce their settlement,
that's one thing," Chief Justice Toal said. "Sealing the economic terms of the settlement is
only one part of it. We're often talking about sealing the entire public record of the case.”
Opponents of the proposal argue that secrecy encourages settlements, which they say are

desirable given limited court resources.
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Judge Anderson told his colleagues that their court, at least, had available capacity. He
wrote that the court had disposed of 3,856 civil cases in the previous 12 months. which
included only 35 cases tried to a verdict.

"If the rule change I propose were enacted and it did result in two or three more jury trials
per judge per year (which is far from certain),” Judge Anderson wrote, "I think we could
handle the increased workload with little problem."

Robert A. Clifford, a Chicago lawyer who typically represents plaintiffs, scoffed at the
notion that defendants would not settle without secrecy provisions, saying the alternative to
a public settlement was a far more public trial.

"The undeniable fact is that the reason they want secrecy is so victim No. 2 does not find
out what victim No. 1 got," Mr. Clifford said.

Ms. Kraeger, of the insurers alliance, did not dispute that. "Making that information widely
known could have the effect of driving up litigation costs," she said.

Professor Miller emphasized that plaintiffs might not want to have their new wealth made
public.

"There is a right not to enable every neighbor and business associate to know what you got,"
he said. "Would you want to receive calls from telemarketers who discover that you just got
$1 million?"

In a forthcoming article in The Hofstra Law Review prompted by settlements in sexual
abuse cases involving clergy, Stephen Gillers, a law professor at New York University,
argues that confidentiality provisions that forbid victims to talk about their experiences
amount to obstruction of justice and violate ethical rules governing lawyers.

Professor Gillers, though, would exclude settlement amounts, trade secrets and private
information from any requirement that settlements be made public.

Judge Anderson was most concerned with the selling of secrecy as a commodity, he said in
an interview. He recalled being told by a plaintiff's lawyer that the lawyer had obtained

additional money for his client in exchange for the promise of secrecy.

"That's what really lit my fuse," the judge said. "It meant that secrecy was something bought
and sold right under a judge's nose."

Copyright 2002 The New York Times Company
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Sealing Order Sketch
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SEALING RECORDS: A FIRST SKETCH
Introduction

The records-sealing topic came to the agenda at the October, 1993 meeting with
asuggestion that a presumptive twenty-five year time limit should be adopted for sealing
orders. The Committee decided not to act on this issue in isolation, but directed that the
general topic of sealing orders be placed on the agenda for further study. Sealing
practices vary widely. The source and limits of sealing power are obscure. There is a
perception, based on anecdotal evidence rather than any rigorous showing, that the use
of sealing orders is growing. The Civil Rules do not deal with sealing outside the
context of discovery protective orders. Establishing standards in a Civil Rule could
reduce the level of variation in practice and — depending in part on the nature of the
Rule adopted — might reduce the frequency of sealing. In addition to standards, a rule
could establish procedures with respect to such matters as notice, hearing, temporary
sealing, required findings, specificity of terms, duration, and modification or vacating.

Foundations for Rulemaking

A decision to move ahead with the rulemaking process must consider the
relationship between the potential benefits of adopting a new rule and the difficulties of
adopting a good rule. The balance between risk and benefit is not clear.

The potential benefits depend on the inadequacy of present practice with respect
to standards or procedures. The last several years have witnessed a flurry of legislative
measures based on the premise that courts have ordered sealing for far too much
information. The remedies are addressed both to the standards and the procedures for
sealing. Several state solutions and one "model" proposal are set out as appendices to
show a variety of approaches. The assumption that too much information is sealed is
disputed. Some observers discount the most frequently asserted harms by asserting that
they seldom occur — that the public is not deprived of information necessary to evaluate
harmful products or questionable governmental activity, and that other litigants are not
forced into wasteful overlapping discovery. The same observers also extol the virtues
of sealing to protect important interests in privacy and to lubricate the wheels of
settlement or litigation.

We do not have much reliable information to support consideration of this first
question. What standards for sealing are announced, and what standards might be
revealed by the actual facts of current practice, remain obscure. The actual effects of
sealing also are obscure; widespread sealing, indeed, may thwart efforts to learn about
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the potential benefits of open access to sealed records. If much useful information is
sealed, leaving open only less useful information, there is little basis for comparative
study.

Drafting a rule that will improve matters remains a challenge even if it is
concluded that improvement is needed. The existence of several state models — most
of them relatively new — can provide a good start. Beyond that point, the most
important choice is between a rule that leaves much to open-ended discretion and arule
that seeks to provide detailed standards and procedures adapted to differences in the
materials to be sealed and the reasons for sealing. Each additional point of detail
increases the need for clear understanding of complicated issues that may be difficult to
foresee.

Two additional limits on the rulemaking process must be confronted. The First
Amendment is the first limit. It clearly gives a right of access to criminal proceedings.
Several courts have concluded that there also is a First Amendment right of access to
civil proceedings, including not only trial but documents filed before trial. The
relationship between the First Amendment right of access and the common law right of
access remains obscure. The First Amendment tests are likely to be expressed in terms
that limit sealing to narrow limits carefully tailored to serve overriding interests. First
Amendment tests also are likely to insist on protection of the public interest by
procedures that include some form of public notice and opportunity for hearing, and also
include specific findings of the factors that support sealing. A Civil Rule must find
some way to avoid any attempt to circumvent First Amendment requirements. The
procedure-only character of the Enabling Act is the second limit. One common
suggestion, for example, is that access should be allowed to private or government
settlement agreements. Rules that would limit the power to agree to confidential
settlements that are not filed with the court likely are sufficiently substantive to be
beyond the scope of the Enabling Act.

Wise rulemaking requires solid foundations. It is easiest to draft good rules
when there is a clearly identified problem in a current rule or when there is a well-
understood body of contemporary practice that can be absorbed in rule form. The first
step must be to assess the foundations for a sealing rule.

Basic Blocks

At least four basic sets of concerns must be addressed once the decision is made
to draft a new rule.

(1) Present Public Access: What materials and events now fall within a right of
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public access? How far is access a matter of common-law principle, how far a matter
of First Amendment Protection?

(2) Changing Present Access: Is the need for a rule simply to foster uniform
adherence to the mainstream of general present practice? Or are there reasons to expand
or contract presently recognized rights of access?

3)Relation to Nonsealed Information: If court information is sealed, what effect
does the seal have on dissemination of information from other sources? How far, for
example, should an order sealing a complaint limit the right of the plaintiff to discuss
the filing of the suit or information that bears on the dispute but is not described as
drawn from or reflected in the complaint?

(4) Procedural Requirements: What provisions should be made for temporary
sealing orders? Notice to nonparties? Description of the matters to be sealed that
facilitates opposition but does not defeat effective sealing? Hearing? Findings as to
factors that control the decision? Duration? Vacating or terminating?

Interests That Favor Access

The interests that favor access have supported a commonlaw presumption that
there is a right of public access to civil trials, pleadings, judgments, and to any material
submitted for consideration by the court in deciding a motion. The First Amendment
right of access may start at a quite similar point. Discovery materials occupy a less
certain position. Rule 26(c) specifically covers protective orders. Beyond that point,
it seems to be generally assumed that there is no right of access to the discovery process
itself — that the conduct of a deposition, for example, is not a public event. This
assumption may lead to the conclusion that access to the fruits of discovery depends on
filing, with a presumptive right of access to anything filed with the court but not to
unfiled materials. This conclusion in turn would place special pressure on Rule 5(d),
which allows a court to order that discovery materials generally not be filed. It seems
strange to turn the right of access on such matters as the filing storage capacity of a
particular district court.

The nature of the interests favoring access generally has been explored in cases
dealing with access to criminal trials. Some of these interests bear directly on the

quality of factfinding, while others rise to very abstract judgments about the role of
courts in a democratic society.

The most case-specific interests in access stress the possibility that access will
produce better testimony. Public knowledge of a trial may lead unknown witnesses to
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present themselves. And, as a far more common occurrence in an increasingly
anonymous society, the knowledge that proceedings are open and the presence of
bystanders may encourage the parties and witnesses to remain honest.

Other concrete interests in access are familiar from discussion of discovery
protective orders. Litigation may involve products, persons, or circumstances that pose
a threat of injury to nonparties. Publication of the facts of a lawsuit may help others
protect themselves. Publication also may facilitate sharing of information among
litigants in separate actions, reducing the costs, accelerating the speed, and improving
the results. At the extremes of conduct, openness may deter evasion of discovery or
even destruction of evidence useful for other cases.

More abstract interests begin with fostering public confidence in the judicial
process. Citizens who know the process is open and accessible will trust it better than
a secret process. The open process, moreover, is likely to deserve greater confidence.
Public exposure is a shield against judicial surrender to improper influences. It also is
a shield against public oppression — if the risk of oppression is not often as great in
civil actions as in criminal prosecutions brought by the very government that sponsors
the court, the risk remains real both in government civil actions and in purely private
litigation. Public participation in celebrated civil actions also may achieve something
of the catharsis that comes from vicarious public participation in celebrated criminal
trials. As the lawmaking component of civil adjudication continues to expand in scope
and importance, moreover, public access may provide a strand of legitimizing support.

Right To Disseminate

Most discussion of the interests opposed to sealing focuses on the values of
access by nonparties. A party, however, may claim an independent interest in
disseminating information. This interest is subject to regulation if information is
acquired with the help of the court, particularly if the help is discovery rather than a trial
subpoena. A comprehensive sealing rule must deal with the question of prohibiting
dissemination of information independently acquired.

Interests That Favor Sealing

Most discussion of the interests that favor sealing focuses on the risk of specific
harm to specific parties in particular litigation. There are, however, clear analogues to
the broad theoretical arguments that champion openness as a public value. These
arguments are not often articulated because they are taken for granted. Reconsideration
of things taken for granted is not unthinkable. The few illustrations provided below are
intended to illustrate some unarticulated assumptions, however, not to invite
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reconsideration.

Jury deliberations constitute a vital part of the decision process. Jury secrecy
undoubtedly masks occasional miscarriages of justice. Public access, however, is
seldom suggested. The Seventh Amendment may well stand in the way. Consultations
with each other by judges of a multi-judge panel, and conferences by judges with law
clerks, likewise are vital parts of the decision process. So too are draft opinions. Article
111 may well protect against public intrusion in these processes. In camera consideration
of material claimed to be privileged may affect vital public interests, particularly if some
form of governmental privilege is claimed. Full protection of a privilege, however,
probably demands that such proceedings remain closed.

Beyond this clear core of judicial privacy, other settings may present more
difficult problems. Conferences in chambers, pretrial conferences in general, settlement
conferences, and other events could be the occasion for judicial overreaching or for
actions that shape ultimate decision more effectively than the trial itself. Public access,
however, could stifle any hope for significant accomplishment.

The more common illustrations of privacy needs cover a familiar range of values.
Protection is sought for reasons of national security. Law-enforcement needs may be
urged with respect to investigative techniques, identity of informants, or such devices
as drug courier profiles. Commercial information is often protected, not only in the area
of technical trade secrets but across much wider areas of information that could cause
advantage or disadvantage in competitive struggle. Physical safety may be involved —
crime informants again are an example, as are victims of some wrongs such as sexual
violence or domestic abuse. Even witnesses may need to be protected against
harassment or worse. A variety of personal privacy interests are asserted, ranging from
such things as medical and employment records through personal financial information,
or sexual habits. Interests of nonparties may be invoked in similar terms, including such
matters as lists of organization members. Fears of exploitation oreven harassment may
arise from matters as simple as the amount of a settlement. In a small number of cases,
there may be concerns that publicity will jeopardize the opportunity for a fair trial, just
as may occur in criminal cases. Still other interests abound.

Materials and Events Covered

Protection may be sought for a wide variety of materials or events. For purposes
of rulemaking, however, a relatively small set of categories can embrace almost all
significant matters.

The presumption of access seems strongest with respect to pleadings, motions
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and material advanced in support or opposition, and trial. The presumption may be
diluted slightly with respect to other materials filed with the court but not otherwise
advanced as a basis for decision. Discovery materials, as noted above, generate more
uncertain reactions, particularly as to materials not filed with the court and the conduct
of depositions. Pretrial conferences may fall outside the presumption of access;
certainly there is little discussion in the general literature.

Special problems arise from settlement and the events that surround it. No one
argues that the public should have access to private settlement discussions. Settlement
conferences under court auspices probably are viewed in the same way. A settlement
agreement that is not filed with the court also is likely to remain outside the right of
access. It seems common, however, for the parties to wish both to file a settlement
agreement as an entrée for future judicial enforcement and to maintain confidentiality.
The presumption of access probably attaches if a party actually seeks judicial
enforcement; the situation is less certain if the parties agree to maintain confidentiality
and no judicial action is sought.

Disciplinary proceedings for a judge or member of the bar also present
distinctive problems. These problems likely can be omitted from any rule that may be
drafted. Court administrative records likewise may be safely omitted.

Sealing Standards

The task of setting standards requires bringing together the categorical nature of
the materials offered for sealing — pleadings, motions, discovery, settlement, trial, or
other; the specific nature of the information involved; the nature of the injury that might
be forestalled by sealing; and the nature of the private and public interests harmed by
sealing. This task can be captured in a terse "good cause" formula, a more pointed
balancing formula that directs attention to the factors to be considered, a series of
different formulas tied to the categories of materials involved, or possibly even a set of
more definite rules.

The standards also might differentiate between sealing by agreement of all
parties and sealing opposed by one or more parties. The distinction is likely to make
more sense in some settings than in others. Consent of the parties to seal the dollar
amount of a settlement may deserve great deference. Consent to seal the other terms of
a settlement agreement may deserve some deference, but the choice to file the agreement
clearly puts the parties beyond full control, and the seal wears thin once any party asks
the court to take action enforcing the agreement. In another dimension, a rule that
requires sweeping public access should address private agreements designed to subvert
the rule. The Texas rule, for example, treats unfiled discovery material as public
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records. A private sealing agreement probably cannot defeat the rule; return of

discovery materials to the producing party probably carries an obligation to maintain the
materials as public records.

It is easier to draft an open-ended rule. Even with more specific guidance in a
Committee Note, it may be wondered whether an open-ended rule would do much to
increase uniformity or improve results.

A more specific rule would promise greater control. It also would require much
more work to be sure it was wise. It is not possible to learn much about sealing
practices simply by reading reported decisions and secondary literature. It seems likely
that the vast majority of sealing orders remain effective, often without challenge. What
kinds of showings are actually required to support sealing of what sorts of materials is
largely unknown. The potential harm to private and public interests cannot even be
guessed.

Procedural Requirements

Supreme Court decisions dealing with access to criminal proceedings emphasize
the importance of procedure, a theme taken up in some of the state rules. In addition to
setting out standards for sealing, a variety of procedural issues can be addressed.

Notice is an obvious starting point. The purpose of sealing is to prevent access
by nonparties. The purpose of denying sealing is to serve public and private interests
by allowing access. In all logic, some provision should be made for notice to nonparties.
It is relatively easy to draft a general public notice provision. An attempt to sort out
more limited notice provisions will be more difficult. It would be awkward, for
instance, to provide notice to public media but only limited categories of other
"interested" persons. Means of notice also must be resolved. The more effective the
notice procedure, the more frequently will nonparties appear to resist sealing. More
procedure will make sealing harder work for the courts. The added burden relates in
part to the next point — to the extent that the procedure makes effective sealing
possible, nonparties often enough will be forced to resist sealing of information that,
were it available, would be of no use or interest.

Nonparty participation creates an unavoidable dilemma in facilitating intelligent
participation and maintaining the possibility of effective sealing. Only full disclosure
of the material can support fully effective participation, but that would be self-defeating.
Limited access may be effective in some cases, but some of the most obvious restrictive
devices carry their own problems. Limiting access to counsel for purposes of the sealing
motion runs into the fact that counsel may be the person most feared; perhaps the fear
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exists only in cases in which it is desirable to stimulate additional litigation, but it is
hard to be confident of that. This procedural dilemma will require careful consideration.
The common response of in camera inspection again imposes substantial burdens, even
if it can be shared with magistrate judges or masters.

Provision also could be made for temporary sealing orders. The only question
in this dimension, indeed, is whether it might be adequate to leave this obvious need to
implication.

The standards for sealing might be supplemented by specific provisions for
burdens of justification. A single burden of justification could be imposed on a party
seeking to impose a seal or to oppose vacating. Or a burden of showing the need for
sealing could be imposed on the party seeking the seal, while the burden of showing the
need for access could be imposed on the party opposing the seal. Perhaps other
variations could be imagined — one example might be a distinction between
prejudgment opposition to initial sealing and postjudgment requests to unseal.

Specific findings can be required as to the factors weighed in deciding whether
to seal. The emphasis on the importance of specific findings with respect to access to

criminal proceedings suggests that findings should be required at least when sealing is
ordered.

Specificity requirements can be created for sealing orders along lines similar to
the requirments for injunctions under Civil Rule 65(d). This provision could include
specific recognition of partial sealing orders — an order denying public access but
allowing sharing among parties in related actions would be one important example.

This provision also would be the place for any presumptive limits on duration;
the twenty-five year limit discussed in October might be a sensible beginning.






OUTLINE FOR STYLE PROJECT PRESENTATION

L Stylization Project

A.

Judge Levi’s opening remarks on history and purpose of style project

Judge Keeton’s initiative in 1992 (Appendix A)

Work on Civil Rules style project commences in 1992, but ultimately
deferred (Appendix B & C)

Standing Committee’s 1995 self-study recommendation on stylization
(Appendix D)

Appellate Rules stylization published in 1996, while Criminal Rules
stylization published in 2000 (both successfully received)

Criminal and Appellate Rule Committees’ justification and purpose of
stylization projects (Appendix E)

Status of Civil Rules Committee style project — report on work completed
to date (Garner comprehensive draft, Pointer edits, full committee edits to
Rules 20-30, and Kimble’s and Spaniol’s edits to Rules 1-15)

John Rabiej’s report on the actual stylization process undertaken by Appellate and
Criminal Rules Committees

1.

Overview (Appendix G)

. Standing Committee Style Subcommittee’s Role (Appendix H)

. Reliance on Garner’s Guidelines for Drafting and Editing Court
Rules

. Assistance of law professor for research questions (Appendix I)

. Developing a timetable for completing project

. Appointing subcommittees

. Two-track approach to review “style” and “substantive” changes

. Record-keeping practices

. Request for comment sent to targeted audience

Description of subcommittee review process

. Standing Style Subcommittee submits revised rules (submission
includes edits made by them and research questions and responses
provided by law professor)

. batch of rules circulated to subcommittee members for review

. individual subcommittee members assigned responsibility over
specific rules (Appendix K)

. subcommittee members’ comments collated and marked in

handwritten notations on master document, which is later sent to
subcommittee for its consideration (Appendix K)
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. individual subcommittee member assigned responsibility over
specific rule leads discussion at subcommittee meeting

. presentation made with aid of computer and projector displaying
draft on screen for instantaneous editing

C. Judge Parker discusses his style-project experiences, including any observations
and suggestions on the process

D. Professor Schlueter discusses his style-project experiences, including any
observations and suggestions on the process (Appendix L)

E. Professor Cooper discusses overarching issues based on “Civil Rules Style
Project: Introductory Questions” memorandum (Appendix M)

. Structure

. Sacred phrases

. Definitions

. “Legacy” provisions

. Ambiguities

. Substantive Change

. Integration with other rules: style

. Integration with other rules: content
. Internal cross-references

. Committee Notes Forms

F. Hands-on stylization of Rule 4 under aegis of Judges Kelly and Russell (Appendix
N)

G. Judge Levi and Professor Cooper present and discuss tentative timetable for
completion of Civil Rules project (Appendix O)
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WASHINGTON, D.C. 20544

ROBERT E KEETON CHAIRMEN OF ADVISORY COMMITTEES
CHAIRMAN KENNETH F RIPP|E
APPELLATE RULES

SAMC POINTER JR

CIVIL RULES
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SECRETARY WILLIAM TERRELL HODGES

7 1992 CRIMINALRULES
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BANKRUPTC ¥ RULES

MEMORANDUM TO THE MEMBERS OF THE STANDING COMMITTEE:

SUBJECT: Substantive and Numerical Integration of Federal Rules
of Procedure

I have asked Judge Pratt to chair 4 new Subcommittee on
Substantive and Numerical Integration of Federal Rules of
Procedure. I am asking each of our Liaison Members to serve as a
member of this Subcommittee (i.e., Judge Sloviter - Appellate,
Judge Ellis - Bankruptcy, Judge Bertelsman - Civil, Mr. Wilson -

Criminal, Mr. Perry - Evidence, and Professor Baker - Long Range
Planning).

Two developments have led me to the decision to create
this Subcommittee and ask it to proceed expeditiously to give us
a preliminary report of its thinking on June 18, 1992 and its
recommendations at the December 1992 meeting.

The first development is a tentative plan (to be
considered at our June 1992 meeting) for development (by the
Subcommittee on Style and the Advisory Committee on Civil Rules)
of a recommendation to the Standing Committee in December 1992
regarding amendments of Style for the entire set of Federal Rules
of Civil Procedure. The Subcommittee on Style will be making its
recommendations to the Advisory Committee on Civil Rules for their
consideration at their November 1992 meeting. (I will invite
discussion at our June meeting of coordinating this expedited
consideration of the style of the Rules of cCivil Procedure with
consideration of the style of each of the other sets of rules if
the Advisory Committees in Appellate, Criminal, and Bankruptcy are
interested in such a plan.)

The second development is that our consultations about
proposed amendments of provisions in the several separate sets of
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rules on the subject of "Technical and Conforming Amendments'" has
underscored, for me at least and I understand for many others, the
advantages of having a single rule on this subject, rather than
four or five separate rules of identical (or even worse, disparate)
text. We could better accomplish this substantive integration if
we sent it out for public comment simultaneously with a proposal
for numerical integration.

If you have a special interest or a view you wish

considered by the new Subcommittee, I encourage you to call or
write to Judge Pratt promptly.

el Y,

e
Robert E. Keeton
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UL S N ONDWRIGHHT

To: ADVISORY COMMITTEE ON RULES OF CIVIL PROCEDURE
From: CHARLES ALAN WRIGHT

Several weeks ago the members of the Subcommittee on Style of the Standing
Committee received from Judge Pointer a set of the materials that you will be
considering at your meeting next week. Judge Pointer very thoughtfully sent them on
a floppy disk as well as in hard form.

This created something of a problem for the Subcommittee. Our expectation, as
set out in the memorandum Judge Keeton sent to all of you along with his memoran-
dum of February 11th, was that we would "review every draft that comes forward to the
Standing Committee from one of the Advisory Committees". Perhaps it was some
atavistic notions of ripeness or of the final-judgment rule that caused us to feel that we
should wait until a draft was ready to go, so far as the Advisory Committee is
concerned, before we undertook our review. But in fact we have not stuck consistently
to that in the two months we have been in operation and our desire is of course to be
as helpful to the Advisory Committees and to the rulemaking process generally as is
possible.

The fact that this draft had not yet been subject to the scrutiny your committee
will give it next week was, therefore, not in itself a reason for saying we would not do
this. Unfortunately the calendar, and the schedules the members of the Subcommittee
have, required us reluctantly to conclude that we could not do it.

The consultant to the Subcommittee, Bryan A. Garner, is also a very busy person,
but he was eager to be helpful on the very important set of rules your Committee has
under consideration. He said that he could complete his review of your draft in time for
your meeting, even though his suggestions would probably have to go to you in
handwritten form and there would not be time for the Subcommittee members to go
over them. The draft that you are receiving with this memorandum is Bryan Garner’s
suggestions. No member of the Subcommittee has yet seen it. We will review your rules
when you send them forward to the Standing Committee after your meeting.

The Subcommittee has already worked with Mr. Garner on the pending
amendments to the Appellate Rules and to the Bankruptcy Rules. From this experience
he and we have reached a common understanding on many points of style. We follow
a meticulous practice on the use of "shall", "may", "must”, and "is". We insist on the serial
comma and observance of the rules about "that” and "which". We have agreed-on rules
(in large measure taken from what the Civil Rules Committee has always done) on

capitalization of the titles of rules and of subdivisions of rules and on the names used
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to refer to parts of rules. We hyphenate phrasal adjectives but otherwise are stingy with
hyphens. You will, I am sure, see signs of many of these things in the suggestions Bryan
Garner is making concerning your draft.

This does not mean that we always agree with our Consultant. Although it is
certainly true that "timely" can be either an adverb or an adjective, we were not
persuaded by Mr. Garner that it is better in this particular context to use it as an adverb.
It saves words to say "timely moves", but to our ears "makes a timely motion" is more
natural. Mr. Garner understands our view on this, and I am sure he will not be urging
you to change "timely"” from an adjective to an adverb. I mention this only because it is
possible that in his work on your draft there will be things that have not come up
previously and that he might take a view that the Subcommittee, when this draft comes
to us, will not accept.

In its work, the Subcommittee is operating under guidelines concerning when we
do or do not propose a change. These are described in the Preliminary Note that we
intend to append to each set of rules as we send it forward to the Judicial Conference.

Preliminary Note on Style

It is important that rules adopted by the Supreme Court, and having
the force of law, be grammatically and stylistically correct, but it is even
more important that they be stated with as much clarity as the subject
matter permits. Accordingly in 1992 the Standing Committee on Rules of
Practice and Procedure created a Subcommittee on Style to review
proposed amendments with these goals in mind. As the Notes to particular
rules indicate, a number of changes have been made for reasons of style.

The Subcommittee has reviewed only those rules for which other
amendments are submitted for substantive or technical reasons. This means
that stylistic changes are here proposed even though the original form of
words remains unchanged in other rules. So that this will not itself lead to
unclarity in the rules, the Subcommittee has used the following guidelines
in determining when to propose changes.

1. Clarity of meaning. Where it will clarify the meaning of a rule,
style changes have been made in a proposed amendment of an existing
rule, even if this places the style of the amended rule at odds with the style
of other rules that are not being amended.

For example, the word "shall" is used in several different ways in
the rules. It is sometimes used in a permissive rather than a mandatory



sense, it sometimes purports to impose an obligation on the wrong actor,
and it is sometimes used as a future-tense modal verb rather than as a
mandatory verb. In those rules now being amended, the following
principles have been followed: (1) "shall" is used only to denote a duty; (2)
"may" is used to denote a privilege or discretionary power; (3) "is entitled
to" is used to denote a right; (4) "may not" is used to denote a prohibition;
and (5) "must” is used to denote a condition precedent or subsequent.

2. Substantive changes. Stylistic changes do not change the
substance. If it is unclear whether a change in the interest of clarity would
alter the substantive meaning of a rule, this has been reviewed with the
Advisory Committee to be sure that there is no substantive change.

3. Departure from prevalent style in other rules. Changes that are
purely stylistic and that also depart from the prevalent style in other rules
have been avoided. The stylistic improvement that might be made is
outweighed by the cost in reader uncertainty on why one form of words
is used in one rule and a different form in many other rules.

4. Style changes without cost. If a change improves style, even
though not essential to clarity, the change has been made if there is no
significant likelihood that anyone will be confused by it.

For example, there is great variation among the various sets of rules
promulgated by the Supreme Court, and even within a particular set, on
whether and how to capitalize words in the titles of rules or subdivisions
of rules. If the capitalization in the titles in a rule to be amended for other
reasons departs from the prevalent usage, a change is here proposed.

5. Debatable matters of style. On points of style that are quite
debatable even among experts in English usage, a change has been
proposed only if one view seems clearly preferable.

I call your attention particularly to Guideline 2. It is often true that what may
seem to be merely a change in style will have unwanted substantive effects. The
Advisory Committee will be more aware of this than the Subcommittee on Style or its
consultant can be. Please let us know wherever we have blundered in this respect. The
whole purpose of having a Subcommittee on Style is to make your rules more easily
understood by those who must work with them. It is no part of our purpose to change
the substance of the rules you have carefully worked out.
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January 14, 2000
MEMORANDUM TO JUDGE ANTHONY J. SCIRICA
SUBJECT:  Style Project
I have identified some of the functions that the style subcommittee has performed to date.
The operation of the subcommittee has not been smooth and various options to change the

process have been under consideration.

Status of Comprehensive Revisions

The Standing Committee’s Style Subcommittee has completed comprehensive revisions
of the Appellate, Civil, and Criminal Rules. The Appellate Rules revision took effect in 1998.
The Criminal Rules revision has been reviewed by the advisory committee and will be published
in August. Committee Notes to the second half of the rules are being drafted by the reporter and
will be reviewed by the advisory committee in spring. The style subcommittee has completed its
work on the project, save to revisit any new changes to the rules made by the advisory -
committee.

The Civil Rules comprehensive revision was reviewed and substantially edited by Judge
Sam Pointer, the former advisory committee chair. Civil Rules 20 through 30 were reviewed by
the full advisory committee in a 3-day meeting in 1995. After that experience, the advisory
committee decided to defer indefinitely a comprehensive revision of the rules. The committee
was convinced that the many substantive changes arising from a comprehensive revision would
raise t0oo many controversies that would doom the project if presented as a whole to the bench
and bar. As an alternative, the committee agreed to restyle each subdivision of a rule at the time
that it was being amended. But the recent proposed changes have been controversial, and the
advisory committee has limited and refrained from making changes other than specific
substantive ones. It remains to be seen whether all future changes proposed by the advisory
committee will be restricted to substantive matters in an effort to limit controversy and increase
the chances of approval.

The Chief Justice indicated his opposition to a revision of the Evidence Rules, because a
comprehensive change would overwhelm lawyers who are familiar with existing rules and must
be able to resort to the rules instantly at trial. The Bankruptcy Rules advisory committee has
used a style subcommittee for many years, and all new proposed amendments continue to be
vetted by that subcommittee. The advisory committee has decided that no comprehensive
revision is necessary.

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
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[13] Recommendation to the Chair: The practice of appoin?ing
liaison members from the Standing Committee to the various

Advisory Committees should be continued.

Subcommittee on Style. Judge Robert E. Keeton, the immediate past
Chair of the Standing Committee, established a Subecommittee on Style and
charged it with undertaking a restyling of the various sets of federal rules.

704 168 FEDERAL RULES DECISIONS

That Subcommittee appointed a Consultant who has written a manual on
rules drafting. The Subcommittee regularly has contributed to the efforts
of the Advisory Committees and the Standing Committee to achieve greater
consistency and clarity in the language of the federal rules.

The objective of this effort—uniform, readable, rules consistent with
modern legal usage—is important not only to users of the rules but also to
drafters, for clarity promotes understanding. The work of the Subcommit-
tee, and particularly the Consultant’s drafting manual, will be advantageous
to the Standing Committee (and other legal drafters) in the years to come.
But it remains an open question whether the plan to rewrite the body of
existing rules will succeed. The principal question is whether it is possible
to revise the rules without too many accidental change in meaning. A
stated goal of preserving meaning invites readers to use the old rules to
interpret the new ones, which may complicate interpretation for some time.
(This has occurred with the 1948 amendments to Title 28 of the United
States Code.) Discovery of ambiguities also leads to discovery of unwel-
come substance; yet definitions of “unwelcome” differ, and the ensuing
debate about substance may frustrate agreement on style changes.

The Supreme Court also has shown some unease with this process, which
until the completion of the project produces differences in style across rules;
the “restyled” rules use terminology in a different way from the older rules.
When sending a package to Congress on April 27, 1995, the Supreme Court
changed “must” to “shall” to preserve consistent usage. The Court may
prefer an all-at-once project, of the kind now under way, but thoroughgoing
restyling will be a long time coming for several sets of rules. The Advisory
Committee on Appellate Rules has completed its initial review of a complete
rewrite; the other advisory committees are mid-way in the process or have
not yet begun it.

The Long Range Planning Subcommittee believes that the objects of the
project are desirable, and that it should be continued. Better drafting for
rules newly proposed, or revised for other reasons, should be pursued
assiduously. Costs and benefits of revising whole sets of rules at once are
more closely balanced: the gains are greater, but so too the costs. Experi-
ence with the Appellate Rules will permit the Standing Committee to decide
how to proceed with the other sets of rules.

[14] Recommendation to the Standing Committee: The Standing
Committee should continue to improve the style of new and
amended rules, and should use its experience to decide whether
to revise each set of federal rules fully.
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES

April 1, 1996
TO THE BENCH, BAR, AND PUBLIC:

The Judicial Conference Advisory Committee on Federal Rules of Appellate Procedure has
completed its style revision of the entire set of Appellate Rules using uniform drafting guidelines. It
has requested that the proposed revision be circulated to the bench, bar, and public generally for
comment.

The style revision of the Appellate Rules is part of a comprehensive effort to clarify and
simplify the language of all the Federal Rules of Practice and Procedure. The changes here proposed
are intended to be nonsubstantive. In the course of reviewing the rules, however, existing ambiguities
and inconsistencies surfaced, and the committee decided that a few substantive revisions were
necessary. These limited changes have been specifically identified in the Committee Notes.

The advisory committee has also been considering substantive amendments to Appellate Rules
27,28, and 32. Proposed amendments to these three rules were published last year and were revised
in light of comment received. Rather than publish these revisions separately, we have included them
as part of this packet. Accompanying Committee Notes explain the substantive changes.

We request that all suggestions and comments, whether favorable, adverse, or otherwise, be
placed in the hands of the Secretary as soon as convenient and, in any event, no later than
December 31, 1996. All communications should be addressed to the Secretary of the Committee
on Rules of Practice and Procedure, Administrative Office of the United States Courts, Washington,

D.C. 20544. Comments received become part of the official record and are available for public
inspection.

To provide individuals and organizations an opportunity to comment orally on the proposed
amendments, hearings are scheduled to be held in Washington, D.C. on July 8, 1996, and in Denver,
Colorado on August 2, 1996. Those wishing to testify should contact the Secretary of the Committee
at the above address at least 30 days before the hearing.

The Advisory Committee on Appellate Rules will review all timely received comments and
will take a fresh look at the proposals in light of the comments. If the advisory committee approves
the changes, they and any revisions, as well as a summary of all comments received, will then be
considered by the Standing Committee.

The Judicial Conference Standing Committee on Rules of Practice and Procedure has not
approved these proposals, except to authorize their publication for comment. These proposed
amendments have not been submitted to nor considered by the Judicial Conference of the United
States or the Supreme Court.

Alicemarie H. Stotler Peter G. McCabe
Chair Secretary






ADVISORY COMMITTEE ON APPELLATE RULES
OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES

The Federal Rules of Appellate Procedure were enacted more than twenty-five years ago.
The rules have been amended on twelve occasions since then by committees and reporters who have
had no drafting guidelines to direct them. Without uniform drafting guidelines, inconsistencies in
language and ambiguities in the rules have surfaced. Changes in committee membership and
reporters, who produce initial drafts, have added to the unevenness in the rules.

In 1991, the Standing Committee on Rules of Practice and Procedure embarked on a style
project to promote uniformity among the different sets of rules (i.e., appellate, bankruptcy, civil, and
criminal procedural rules) and to simplify and clarify them. Bryan A. Gamer, a respected legal-
writing scholar, has led the style project under the auspices of the Committee’s Subcommittee on
Style. The advisory rules committees have used the uniform drafling guidelines, which were
developed by Mr. Garner, in drafting individual proposed rules amendments.

When the Standing Committee on Rules of Practice and Procedure recommended that the
advisory rules committees consider revising entire sets of rules using uniform drafting guidelines, the
Advisory Committee on Appellate Rules welcomed the opportunity. A review of the Appellate Rules
discloses obvious drafting problems and unclear provisions that can be improved. The rules often
contain long narrative passages with few section dividers and headings to aid readers. There are
inconsistencies in the general format of the rules.

The changes proposed in these revisions are intended to be non-substantive. The advisory
committee is keenly aware that seemingly minor changes can unintentionally result in substantive
changes. The committee refrained from making stylistic improvements if they resulted in substantive
changes unless otherwise necessary. Revisions were approved only after the completion of an
elaborate review process.

Inevitably, some substantive changes had to be made. These changes are identified by the
committee and explained in the accompanying Notes to the rules. Although the committee devoted
much time to identifying the substantive changes, we hope that this comment period and the
widespread review afforded by it will capture any that we inadvertently missed. We also hope to
receive comments on the uniform drafting guidelines, which can be obtained on request from the
Secretary to the Committee.

The proposed revision of the Federal Rules of Appellate Procedure using uniform drafting
guidelines is set out in the right-hand column of the accompanying side-by-side comparison. The text
in the left-hand column contains the existing rule. Text italicized in the left-hand column identifies
proposed rules amendments that were earlier published for comment with prospective effective dates
either of December 1, 1996, or December 1, 1997.

James K. Logan
Chair



BACKGROUND NOTE

The Federal Rules of Practice and Procedure are respected for their clarity and simplicity
and serve as working models for many state and local court rules. Some of the brightest legal
minds have participated in the rulemaking process, drafting and revising the various sets of rules
beginning in the 1930's. Yet the rules suffer from a shortcoming inherent in their development.
Each set of rules — Appellate, Bankruptcy, Civil, Criminal, and Evidence — was prepared by a
separate committee with its own set of consultants and drafters and its own set of stylistic
preferences that have changed over time. Too often the rules now contain different phrases and
words intended to mean the same thing, leading to unnecessary ambiguity and the loss of
simplicity.

In 1991, the Judicial Conference Committee on Rules of Practice and Procedure, under
the leadership of its chair, Judge Robert E. Keeton, established a Subcommittee on Style tasking it
to clarify, simplify, and eliminate inconsistencies in proposed rules amendments. That charge was
later expanded to include a review of the entire set of Appellate Rules. A list of the members on
the Subcommittee on Style follows. The subcommittee’s first chair was one of the country’s
premier experts on legal procedure, Professor Charles Alan Wright. One of Professor Wright’s
first actions was to request Bryan A. Garner, a leading legal-writing scholar, to assist the
subcommittee in its work.

Bryan Garmner prepared drafting guidelines setting out a common set of style preferences
from which the style subcommittee began its work. The guidelines have been published as the
Guidelines for Drafting and Fditing Court Rules. They are also available on request from the
Secretary to the Committee on Rules of Practice and Procedure. The guidelines are intentionally
flexible and recognize the need to accept exceptions on occasion to accommodate certain
entrenched traditions. We would be pleased to receive comment on this publication also.

In 1994, after nearly six months of intensive work, Bryan Garner finished revising the
entire set of the Federal Rules of Appellate Procedure. The draft went to the Subcommittee on
Style and was considered by the Judicial Conference Advisory Committee on Appellate Rules at
its October 1994 meeting, after the committee divided itself into several subcommittees to review
individual rules. The advisory committee later devoted most of its April and October 1995 three-
day meetings to the draft. During that period, the Subcommittee on Style was reviewing the same
draft and the advisory committee’s modifications to it. At its October 1995 meeting, the advisory
committee reviewed the recommendations of the Subcommittee on Style and made its final
changes to the draft. It recommended that the draft be published for public comment for an
extended time beginning in April 1996 and ending nine months later on December 31, 1996.

The Committee on Rules of Practice and Procedure reviewed the proposed revision at its
January 1996 meeting and approved the advisory committee’s recommendation to publish it. The
attached draft is the product of this effort. It is being circulated widely and has been made
available to legal online services and publishers. Public hearings have also been scheduled. We
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hope to receive substantial feedback.

At the end of the comment period, the advisory committee will review all comments
received and decide on appropriate modifications. Assuming the bench, bar, and public reaction is
generally favorable, the set of rules as revised will be submitted to the Committee on Rules of
Practice and Procedure at its summer 1997 meeting. Action on the proposal could then be taken
by the Judicial Conference at its September 1997 session and later by the Supreme Court. If
approved by the Court, it would be transmitted to Congress by May 1, 1998, and would take
effect on December 1, 1998, unless Congress acted otherwise.

We recognize that a comprehensive change of established and well-known legal usages
may cause transitional difficulties, and we did not undertake this revision lightly. We believe that
even a cursory examination of the side-by-side comparison between the existing and proposed
rules will disclose their manifest superiority. And we hope that present and future generations of
lawyers and jurists will benefit from today’s careful efforts to revise the rules for clarity and
consistency.

THE SUBCOMMITTEE ON STYLE
OF THE
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

Professor Charles Alan Wright, chair (1991— 1993);

Judge George C. Pratt, member (1991— 1993), chair (1993 — 1995);,
Judge Alicemarie H. Stotler, member (1991 — 1993);

Joseph F. Spaniol, Jr., consultant (1991 — present);

Bryan A. Garner, consultant (1991 — present);

Judge Robert E. Keeton, ex officio (1991 — 1993);

Judge James A. Parker, member (1993 — 1995), chair (1995 — present),
Professor Geoffrey C. Hazard, Jr., member (1993 — present); and

Judge William R. Wilson, Jr., member (1995 — present).
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES

August 15, 2000
To the Bench, Bar, and Public:

I. Proposed Style Amendments to the Federal Rules of Criminal Procedure

The Judicial Conference Advisory Committee on Federal Rules of Criminal Procedure has
completed its style revision of the Criminal Rules in accordance with uniform drafting guidelines.
The restyling of the Criminal Rules is the second in a series of comprehensive revisions to simplify,
clarify, and make more uniform all of the federal procedural rules. The proposed restyled Criminal
Rules are now circulated to the bench, bar, and public for comment. They are posted on the Internet
at www.uscourts.gov/rules.

The proposed changes are intended to be primarily stylistic only. However, the Advisory
Committee’s extensive style review revealed ambiguities and inconsistencies in the rules that
required correction. The committee has attempted to identify any revision that may cause a change
in practice and explained them in the Committee Notes.

II. Proposed Substantive Amendments to the Federal Rules of Criminal Procedure

Inaddition to the style revisions, the Advisory Committee also has been considering one new
rule and substantive amendments to ten existing rules. The eleven substantive proposed changes to
the Criminal Rules are published in a separate pamphlet (along with other proposed substantive
changes to the Federal Rules of Appellate, Bankruptcy, and Civil Procedure). The eleven proposed
substantive amendments are published separately from the proposed style amendments to highlight
amendments that will significantly change current procedural practice.

III. Opportunity for Public Comment

Please provide any comments and suggestions on the proposed amendments (substantive or
stylistic) whether favorable, adverse, or otherwise as soon as possible. The comment deadline is
February 15, 2001. Please send all correspondence to: Secretary of the Committee on Rules of
Practice and Procedure, Administrative Office of the United States Courts, Washington, D.C.
20544. Comments may be sent electronically via the Internet to WWw.uscourts.gov/rules.

The Advisory Committee will hold public hearings on the proposed substantive and stylistic
amendments on the following dates:

January 24, 2001 New Orleans, Louisiana
January 29, 2001 San Francisco, California
February 12, 2001 Washington, D.C.

If you wish to testify you must contact the Committee Secretary at the above address at least 30 days
before the hearing. The Advisory Committee will review all timely comments. All comments are
made part of the official record and available to the public.
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After the public comment period, the Advisory Committee will decide whether to submit the
proposed amendments to the Standing Committee on Rules of Practice and Procedure. At present,
the Standing Committee has not approved these proposed amendments, except to authorize their
publication for comment. The proposed amendments have not been submitted to nor considered by
the Judicial Conference or the Supreme Court.

Anthony J. Scirica Peter G. McCabe
Chair Secretary

-1v-



INTRODUCTION TO PROPOSED STYLE REVISION OF
FEDERAL RULES OF CRIMINAL PROCEDURE

The Federal Rules of Criminal Procedure were enacted more than fifty years ago. Since then,
the rules have been amended on twenty-seven occasions by committees and reporters who did not
have drafting guidelines to assist them. Congress has also directly amended the criminal procedure
rules. In some instances, the lack of drafting guidelines gave rise to inconsistent and ambiguous

language.

In 1991, the Judicial Conference’s Standing Committee on Rules of Practice and Procedure,
through its Subcommittee on Style, commenced a restyling project to clarify, simplify, and make
uniform the federal procedural rules. The Rules of Criminal Procedure are the second set of
procedural rules to be restyled. Following uniform drafting guidelines developed by a noted legal
writing scholar, the Advisory Committee on Criminal Rules prepared a comprehensive stylistic
revision of the criminal procedure rules. The restyled rules are now published for public comment.

The proposed changes are intended to be primarily stylistic only. However, during the course
of its comprehensive review, the Advisory Committee identified certain ambiguities and
inconsistences in the rules that required correction. The committee has attempted to identify any
revision that may cause a change in practice and explained them in the Committee Notes.

For easy comparison, the proposed restyled rules are set forth in side-by-side comparison
with their present counterparts. The Advisory Committee believes this presentation will illustrate
the clarity and consistency of the restyled rules, and will help you identify any unintended
substantive changes.

The Committee looks forward to your comments.
W. Eugene Davis

Chair
Advisory Committee on Criminal Rules






BACKGROUND NOTE ON THE RULES RESTYLING PROJECT

The Federal Rules of Practice and Procedure are respected for their clarity and simplicity.
They are models for many state and local court rules. Since their inception, some of the brightest
legal minds have helped draft and revise the procedural rules. Yet the rules suffer from a
shortcoming. Each set was drafted and modified by different committees, with different drafters and
stylistic preferences. As a result, the rules are sometimes inconsistent and ambiguous.

To solve the problem, in 1991 the Judicial Conference Standing Committee on Rules of
Practice and Procedure, under the leadership of its Chair, Judge Robert E. Keeton, established a
Subcommittee on Style, tasking it to clarify, simplify, and eliminate inconsistencies in proposed rules
amendments. That charge was later expanded to include a systematic review of the appellate,
bankruptcy, civil, and criminal rules. The first chair of that Subcommittee, Professor Charles Alan
Wright, enlisted the aid of a leading legal writing scholar, who prepared uniform drafting guidelines
on which the style subcommittee based its work.

The Appellate Rules were the first to be restyled—a three-year process. The restyled
Appellate Rules took effect in 1998 and have been well-received. The Criminal Rules were the next
set to be restyled. After two years of restyling effort, the Advisory Committee on Criminal Rules
presented the restyled rules to the Standing Committee, which has now approved the rules to be
published for public comment. The proposed rules are being widely circulated and made available
to legal online services and publishers. Three public hearings have been scheduled. The
Committees hope to receive substantial feedback. At the end of the comment period, the Advisory
Committee will review all comments and make any appropriate amendments. If public comment
is favorable, the restyled rules could be submitted for approval to the Standing Committee in June
2001, to the Judicial Conference in September 2001, and later to the Supreme Court. If approved
by the Supreme Court, the restyled rules could be transmitted to Congress in May 2001 to take effect
in December 2002.

The rules committees recognize that a comprehensive change of established and well-known
rules may cause initial transitional difficulty. They believe that the following side-by-side
comparison will show that the restyled rules are a tremendous improvement that will benefit all.

THE SUBCOMMITTEE ON STYLE
OF THE
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

Professor Charles Alan Wright, chair (1991— 1993);

Judge George C. Pratt, member (1991— 1993), chair (1993 — 1995);
Judge Alicemarie H. Stotler, member (1991 — 1993);

Joseph F. Spaniol, Jr., consultant (1991 — present);

Bryan A. Garner, consultant (1991 — present);

Judge Robert E. Keeton, ex officio (1991 — 1993);
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Judge James A. Parker, member (1993 — 1995), chair (1995 — 1999);
Professor Geoffrey C. Hazard, Jr., member (1993 — present),

Judge William R. Wilson, Jr., member (1995 — 1999)

R. Joseph Kimble, consultant (2000 — present);

Judge J. Garvan Murtha, chair (2000 — present); and
Judge Anthony J. Scirica, ex officio (1998 — present).
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Agenda F-18
Rules
September 2001
REPORT OF THE JUDICIAL CONFERENCE
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

TO THE CHIEF JUSTICE OF THE UNITED STATES AND MEMBERS OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES:

The Committee on Rules of Practice and Procedure met on June 7-8,2001. The
Department of Justice was represented by Roger A. Pauley, Director, Department of Justice,
Office of Legislation, Criminal Divisjon.

Representing the advisory rules committees were: Judge Will L. Garwood, chair, and
Professor Patrick J. Schiltz, reporter, of the Advisory Committee on Appellate Rules; Judge A.
Thomas Small, chair, and Professor Jeffrey W. Morris, reporter, of the Advisory Committee on
Bankruptcy Rules; Judge David F. Levi, chair, Judge Lee H. Rosenthal, member, Professor
Richard L. Marcus, special consultant, and Professor Edward H. Cooper, reporter, of the
Advisory Committee on Civil Rules; Judge W. Eugene Davis, chair, and Professor David A.
Schlueter, reporter, of the Advisory Committee on Criminal Rules; and Judge Milton I. Shadur,
chair, and Professor Daniel J. Capra, reporter, of the Advisory Committee on Evidence Rules.

Participating in the meeting were Peter G. McCabe, the Committee’s secretary; Professor
Daniel R. Coquillette, the Committee’s reporter; John K. Rabiej, Chief, Administrative Office’s
Rules Committee Support Office; Nancy Miller of the Administrative Office; Joseph Cecil of the

Federal Judicial Center; Professor Mary P. Squiers, Director of the Local Rules Project; and

NOTICE

NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL
CONFERENCE UNLESS APPROVED BY THE JUDICIAL CONFERENCE ITSELF.
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declining the requested instruction without first renewing the request by objection. The “plain
error’ doctrine recognized in most but not all circuits would be confirmed.

Rule 53 (Masters) would be comprehensively amended to reflect contemporary practice.
Courts have increasingly appointed special masters for pretrial and post-judgment purposes. The
existing rule provides little guidance on appointment standards or procedures. The proposed
amendments would establish a framework to regularize the practice, but they are not designed to
encourage or discourage use of special masters. Comment is particularly requested on whether a
de novo or clearly erroneous standard of review is appropriate regarding a master’s fact findings.

The Committee approved the advisory committee’s recommendation to circulate the
proposed rule amendments to the bench and bar for comment.

FEDERAL RULES OF CRIMINAL PROCEDURE

Rules Recommended for Approval and Transmission

The Advisory Committee on Criminal Rules completed a comprehensive “style” revision
of Criminal Rules 1-60 using uniform drafting guidelines. It also proposed substantive
amendments to several rules that have been under consideration outside the “style” project. The
two sets of amendments to the Criminal Rules were published in separate pamphlets for
comment by the bench and bar in August 2000. Three public hearings were scheduled on the
proposed amendments, but only one was held in Washington, D.C. on April 25, 2001, because no
witnesses requested to testify at the two other hearings.

Proposed Comprehensive “Style” Revision of Criminal Rules
The “style” revision of the Criminal Rules is part of an effort to clarify and simplify the
language of the procedural rules. The comprehensive revision is similar in nature to the revision

of the Federal Rules of Appellate Procedure, which took effect in December 1998. The original

Rules-Page 18
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draft of the comprehensive revision was prepared by a leading Jegal-writing scholar. The draft

was then vetted by the Committee’s Style Subcommittee with the assistance of two law

professors. The revised draft was submitted to the

two subcommittees. Both the advisory committee

advisory committee, which divided itself into

and its subcommittees held a total of 16

meetings during a 28-month period intensively reviewing all the rules. The draft went through

countless flyspecking sessions and many iterations before it was approved for publication for

public comment.

In addition to publishing the proposals in major legal publications and circulating them to

the large bench-and-bar mailing list, the proposed amendments were distributed to several

hundred law professors who teach criminal procedure. Copies of the proposals were also sent to

all major bar groups, including liaisons from each of the state bar associations. Major

organizations involved in the administration of criminal justice were alerted early to the project,

provided input throughout the project, and commented on the published proposals. These

included the Department of Justice, Federal Magistrate Judges Association, Federal Public

Defenders Association, and National Association of Criminal Defense Lawyers. Virtually all

comments received from the bench, bar, and law professors were favorable to the restyled rules.

The only negative comments were received from the National Association of Criminal Defense

Lawyers, who were concerned that the changes might generate satellite litigation arising from

inadvertent substantive changes. It bears notice, however, that they failed to identify any

inadvertent substantive change. The committees’ deliberate and laborious process was designed

to ferret out any inadvertent substantive changes. No substantive changes beyond those

identified by the advisory committee and specifically described in the Committee Notes to the

rules have been identified so far.
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Overarching Revisions

In its “style” project, the advisory committee focused on several major elements. First, it
attempted to eliminate the existing confusion regarding key terms and phrases that appear
throughout the rules by simplifying and standardizing them. For example, existing Rule 54
(Application and Exception) draws a distinction between a “Federal magistrate judge,” which is
limited to a federal magistrate judge, and a “Magistrate judge,” which includes state judicial
officials. The proposed amendments eliminate these misleading titles and include a state judicial
official in the definition of “judge.” Second, the committee deleted provisions that no longer are
applicable or necessary, usually becduse case law has evolved since the rule was first
promulgated. Third, it reorganized several rules to make them easier to read and apply. Over the
years, these rules have evolved inconsistently, occasionally resulting in convoluted provisions.
For example, existing Rule 40 (Commitment to Another District) contains multiple layers of
procedures that have bedeviled even experienced lawyers. The rule has been reorganized.

Specific Revisions Affecting Present Practices

The “style” revision resolved existing ambiguities in the rules that may affect present
practices in some districts, which are identified in the Committee Notes accompanying the
specific rule. None of the specific rule changes drew criticism during public comment. The
more significant changes are highlighted below.

Rule 4 (Arrest Warrant or Summons on a Complaint) was amended to conform to the
recently enacted Military Extraterritorial Jurisdiction Act (Pub. L. No. 106-523, 106™ Cong.),
which authorizes arrest warrants to be executed outside the United States on military personnel
and Department of Defense civilian personnel. The comprehensive “style” revision of the rules

was published for comment before the statute was enacted. The proposed amendment to Rule 4
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Agenda F-18
Rules
September 1997
REPORT OF THE JUDICIAL CONFERENCE
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

TO THE CHIEF JUSTICE OF THE UNITED STATES AND MEMBERS OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES:

The Committee on Rules of Practice and Procedure met on June 19-20, 1997. All the
members attended the meeting, except Alan C. Sundberg. Acting Deputy Attorney General Seth
P. Waxman attended on June 19. The Department of Justice was represented on June 20 by Ian
H. Gershengorn and Roger A. Pauley.

Representing the advisory committees were: Judge James K. Logan, chair, and Professor
Carol Ann Mooney, reporter, of the Advisory Committee on Appellate Rules; Judge Adrian G.
Duplantier, chair, and Professor Alan N. Resnick, reporter, of the Advisory Committee on
Bankruptcy Rules; Judge Paul V. Niemeyer, chair, and Professor Edward H. Cooper, reporter, of
the Advisory Committee on Civﬂ Rules; Judge D. Lowell Jensen, chair, and Professor David A.
Schlueter, reporter, of the Advisory Committee on Criminal Rules; and Professor Daniel J.
Capra, reporter, of the Advisory Committee on Evidence Rules. Judge Fern M. Smith, chair of
the Evidence Rules Committee, was unable to be present.

Participating in the meeting were Peter G. McCabe, the Committee’s Secretary; Professor

Daniel R. Coquillette, the Committee’s reporter; John K. Rabiej, Chief, and Mark D. Shapiro,

NOTICE
NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL “
CONFERENCE UNLESS APPROVED BY THE JUDICIAL CONFERENCE ITSELF.




attorney, of the Administrative Office’s Rules Committee Support Office; Patricia S. Channon of
the Bankruptcy Judges Division; James B. Eaglin of the Federal Judicial Center; Professor Mary
P. Squiers, Director of the Local Rules Project; and Bryan A. Garner and Joseph F. Spaniol,
consultants to the Committee.

AMENDMENTS TO THE
FEDERAL RULES OF APPELLATE PROCEDURE

ules Rec ended issi

The Advisory Committee on Appellate Rules completed its style revision project to
clarify and simplify the language of the appellate rules. It submitted revisions of all forty-eight
Rules of Appellate Procedure and a revision of Form 4 (no changes were made in Forms 1, 2, 3,
and 5), together with Committee Notes explaining their purpose and intent. The comprehensive
style revision was published for public comment in April 1996 with an extended comment period
expiring December 31, 1996. Public hearings were scheduled but canceled, because no witness
requested to testify.

The style revision has taken up most of the advisory committee’s work during the past
four years. The style changes were designed to be nonsubstantive, except with respect to those
rules outlined below, which were under study when the style project commenced. A few
additional substantive changes have been made necessary by legislative enactments or other
recent developments. Almost all comments received from the bench, bar, and law professors
teaching procedure and legal writing were quite favorable to the restyled rules. Only one
negative comment was received—that to the effect “why change a system that has worked?”

The advisory committee recommended, and the Standing Rules Committee agreed, that
the submission to the Judicial Conference and its recommendation for submission to the

Supreme Court, if the changes are approved, should be ina different format from the usual
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submission. Instead of striking through language being eliminated and underlining proposed new
language, the changes made by the restylization project can best be perceived by a side-by-side
comparison of the existing rule (in the left-hand column) with the proposed rule (in the right-
hand column). Commentary on changes that could be considered more than stylistic—generally
resolving inherent ambiguities—are discussed in the Committee Notes. A major component of
the restylization has been to reformat the rules with appropriate indentations. Your Committee
concurs with the recommendation of the advisory committee that the physical layout of the rules
should be an integral part of any official version—and of any published version that is intended
to reflect the official version.

In connection with the restylization project, the advisory committee and the Standing
Rules Committee bring to the attention of the Judicial Conference two changes in the restyled
rules—the use of “en banc” instead of “in banc” and the ﬁse of “must” in place of “shall.”
Although 28 US.C. § 46 has used “in banc” since 1948, a later law, Act of Oct. 20, 1978, Pub.
L. No. 95-486, 92 Stat. 1633, used “en banc” when authorizing a court of appeals having more
than fifteen active judges to perform its “en banc” functions with some subset of the court’s
members. Also the Supreme Court uses “en banc” in its own rules. See S. Ct.R. 13.3. The “en
banc” spelling is overwhelmingly favored by courts, as demonstrated by a computer search
conducted in 1996 that found that more than 40,000 circuit cases have used the term “en banc”
and just under 5,000 cases (11%) have used the term “in banc.” When the search was confined
1o cases decided after 1990, the pattern remained the same—12,600 cases using “en banc”
compared to 1,600 (1 1%) using “in banc.” The advisory committee decided to follow the most
commonly used “en banc” spelling. This is a matter of choice, of course, but both committees

recommend the more prevalent use to the Judicial Conference.
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The advisory committee adopted the use of “must” to mean “is required to” instead of
using the traditional “shall.” This is in accord with Bryan A. Gamer, Guidelines for Drafting and
Editing Court Rules § 4.2 at 29 (1996). The advisory committee is aware that the Supreme Court
changed the word “must” to “shall” in some of the amendments of individual rules previously
submitted to the Court. In doing so, the Supreme Court indicated a desire not to have
inconsistent usages in the rules, and concluded “that terminology changes in the Federal Rules be
implemented in a thoroughgoing, rather than piecemeal, way.” The instant submission is a
comprehensive revision of all the appellate rules. Because of the potentially different
constructions of “shall,” see Garner, A Dictionary of Modern Legal Usage 939-42 (2d ed. 1995),
the advisory committee eliminated all uses of “shall” in favor of “must” when “is required to” is
meant. Both the advisory committee and the Standing Rules Committee recognized room for
differences of opinion and do not want the restylization work rej ected due to the use of this word.

Included in this submission are some rules that have substantive amendments, all of
which have been published for public comment at least once except the proposed abrogation of
Rule 3.1 and the proposed amendments to Rule 22. Both of the latter changes are responsive to
recent legisiation. The changes to Rules 26.1, 29, 35, and 41 were approved for circulation to the
bench and bar for comment in September 1995. They were resubmitted for public comment in
April 1996 as a part of the comprehensive style revision. After considering suggestions received
during these two comment periods, they were approved with minor changes along with the
restylized version of the rules. Revised Rules 27, 28, and 32 were approved for circulation for
public comment in April 1996 along with the restylized rules—with special notations to the
bench and bar that these three rules underwent substantive changes. Rules 5, 5.1 (the latter of

which is proposed to be abrogated), and Form 4 were sent out for comment separately, after the
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CLARENCE A. LEE, JR. Chief
Associate Director WASHINGTON, D.C. 20544 Rules Committee Support Office
May 31, 2002

MEMORANDUM TO JUDGE DAVID F. LEVI
SUBJECT:  Swlization Process

I have attached a memorandum that I had prepared for Judge Scirica last year describing
the actions taken by the Criminal Rules Committee in restyling the rules. It gives a good
chronology of the project and a realistic projection of what the Civil Rules Committee can
expect.

During the Criminal Rules project there were several key developments and issues,
including the following that may provide useful lessons:

. Role of the Standing Committee Style Subcommittee

. Designation of Professor Stephen A. Saltzburg (former committee reporter) as special
consultant

. Developing a timetable for completion of the project

. Subcommittee process

. Developing two-track approach for submission of "style" and "substantive” changes

. Record-keeping practices

. Request for comment sent 10 targeted audience

Role of the Standing Committee Style Subcommittee

Judge James Parker of the Standing Committee chaired the Style Subcommittee. When
the consultant, Bryan Garner, submitted the first draft of restyled rules, Judge Parker assigned
batches of rules for review to his subcommittee, which included Judge Wilson and Professor
Hazard, and Joseph Spaniol. Judge Parker and Spaniol also reviewed all the rules. The
subcommittee held several meetings to discuss edits.

Judge Parker thoroughly reviewed all the proposals and raised questions about individual
edits. Many of the questions required further research, especially on the genesis of particular
provisions. Professor Saltzburg was hired to oversee the research of Judge Parker's inquiries.
The subcommittee reviewed Professor Saltzburg's analyses and then submitted their edits to the

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
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full Criminal Rules Committee for its consideration. A copy of the inquiries and responses was
forwarded to the full Criminal Rules Committee.

Judge Parker, Professor Kimble, who was hired as a substitute for Garner, and Joseph
Spaniol personally attended many of the Criminal Rules subcommittee meetings.

Designation of Professor Stephen A. Saltzburg (former committee reporter)
as Special Consultant

Judge Parker identified many provisions in the rules whose purpose or justification was
not evident. Many of these provisions were in place when the rules originally took effect in the
40's. Research was needed and Professor Saltzburg, former committee reporter, provided the
help. As arough estimate, he handled more than 100 specific questions posed by Judge Parker or
the Style Subcommittee.

Professor Saltzburg attended most of the Criminal Rules subcommittee meetings (about
10 meetings). He was particularly effective in raising unintended consequences of revisions
suggested and considered at the subcommittee meetings.

Developing a Timetable for Completion of the Project

In October 1998, I prepared several alternative timetables for completion of the Criminal
Rules project. The key decision was whether to accelerate the committee's work and move at
warp speed (3 years) or to be more deliberate. Factors in favor of warp speed included: (1) each
year the terms of about 2 committee members expire — the longer the project the greater the
discontinuity; (2) prolonging the project magnifies the committee's agony and weakens its
attention and enthusiasm; and (3) prolonging the project increases the probability that it will
never be completed. Factors in favor of more deliberate speed included: (1) opportunity to
provide perhaps better review; and (2) warp speed requires multiple annual meetings imposing
significant burdens on committee members, particularly on the chair and reporter.

Subcommittee Process

The chair created two subcommittees and appointed two members to chair them. The
rules were divided among the subcommittees. We tried to equalize the division, although it was
far from simple. The subcommittee members were asked to review all the rules assigned to their
subcommittee, but each member was responsible to focus on specific rules assigned individually
to them. A hard-copy of the batch of rules under consideration was distributed to each
subcommittee member with a request to make any edits or comments about five weeks before a
scheduled subcommittee meeting. Usually we gave them about 2-4 weeks to respond. Their
responses were sent to me and I integrated their comments by hand into a single consolidated
document that was distributed to the subcommittee and used at the subcommittee meetings.
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At the subcommittee meetings, the member assigned the rule would make a presentation.
On occasion, I would notice that individual subcommittee members would be oblivious to the
ongoing discussion of a rule amendment that was not assigned to them. Usually, the member
was concentrating on preparing the presentation of his assigned rules.

The stylization process fell into the following routine: subcommittee meets and reviews
draft of a batch of about 10 rules; full committee reviews edits made by subcommittee to the
batch of rules; subcommittee meets to review Notes for first half of the rules, which were
prepared after subcommittee reviewed text of rules; full committee reviews rule and Notes: first
half of rules sent to Standing Committee; subcommittee reviews questions posed by Standing
Committee; full committee reviews and transmits entire set of rules.

Altogether we held 10 subcommittee meetings and 6 committee meetings within a 28-
month span. The reporter attended virtually every meeting. The chair usually did not attend the
subcommittee meetings. The subcommittee chairs played particularly crucial roles. They had to
devote much time and effort.

Developing Two-Track Approach for Submission of ""Style" and "Substantive' Changes

After meeting with the Chief Justice a few years ago on the Criminal Rules project, Judge
Scirica made it clear that no "substantive" changes could be included in the "style" package. This
directive immensely complicated the process.

It became apparent that resolving the many ambiguities in the rules resulted in potentially
a large number of "substantive" changes. So we narrowly defined "substantive" changes as
including amendments that were in the pipeline before the style project and revisions that were
new. There were many decisions to be made in classifying particular changes. But the real
problems occurred when we presented both packages to the Standing Committee, Conference,
and Supreme Court. There was much duplication magnifying chance for inadvertent omissions
and error. The two-track approach requires much explanation at each stage when transmitting
the packages to the Standing Committee, Conference, and the Supreme Court. We submitted
two packages to the Court to preserve the substantive amendments in the event that the Court
rejected the style change or vice-versa. (We had about 10 substantive amendments that were in
the pipeline.)

Record-Keeping Practices

No minutes or audio recording of the subcommittee meetings was made. Text of the
rules was displayed on a screen and editing was accomplished in real time by means of a
computer and projector. Hard-copies of the revised text were sent to the subcommittees
immediately after their meetings to verify the edits.
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A record of the actions taken at the subcommittee meetings would have been helpful.
(We will tape record the Civil Rules subcommittee meetings.) We have identified an inadvertent
omission to a single rule made at one of the subcommittee meetings. But no one recalls how it
happened.

Request for Comment Sent to Targeted Audience

We sent the draft of all the revised rules to a select audience before publishing for general
comment. Our results overall were disappointing. We sent it to over 100 law professors. We got
little response. We also sent it to the Federal Magistrate Judges Association Subcommittee on
Rules and the National Association of Criminal Defense Lawyers. We received some comment,
but not much. It is difficult to gauge the attention that the Department of Justice gave to the
project because its sole spokesperson was a member of the committee. In the end, the material
proved too intimidating to allow careful review from the outside.

John K. Rabiej
Attachments

cc: Professor Edward H. Cooper (with attach.)
Peter G. McCabe, Secretary (with attach.)
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June 4, 2001
MEMORANDUM TO JUDGE ANTHONY J. SCIRICA

SUBJECT:  Work of Criminal Rules Committee on “Style” Project

Criminal Rules Restyling Project

Bryan Garner began restyling the Criminal Rules in early 1998. The Standing Style
subcommittee vetted Garner’s comprehensive revision in late 1998 and raised questions on
substantive issues, which were referred to Professor Stephen Saltzburg, former committee
reporter. The subcommittee then revised the draft and submitted it to the Advisory Committee
on Criminal Rules for its consideration.

Judge Davis divided the advisory committee into two subcommittees, assigning blocks of
rules. The subcommittees held meetings in Washington, which were all well attended. Ateach
of the subcommittee meetings, Judge James Parker, former chair of the Standing Style
Subcommittee, and Professor Joseph Kimble and Joseph Spaniol, consultants to the
subcommittee, participated. Professor Saltzburg provided research assistance to both the
Standing Committee’s Style Subcommittee and the advisory committee and attended several
meetings. Reporter David Schlueter also attended every subcommittee meeting.

The committee’s schedule was demanding and intense, with 10 subcommittee meetings
and 6 full committee meetings held during a 28-month period from December 1998 to April

2001. Numerous teleconference calls were also conducted among committee members.

The following time chart sets out the committee and subcommittee meetings on the

restylization project:

1. January 1998 — Appellate Rules restyling project completed; Bryan Garner begins
restyling Criminal Rules

2. August 1998 — Garner completes revision

3. November 1998 —  Standing Style Subcommittee reviews Garner’s revision and begins
to submit research questions on substantive issues to Professor
Stephen Saltzburg

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
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4.

10.

11.
12.

13.

14.

15.

16.

17.

18.

December 1998 —

February 1999 —

March 1999 —

April 1999 —

May 1999 —

June 1999 —

June 1999 —

August 1999 —
August 1999 —

October 1999 —

November 1999 —

November 1999 —

January 2000 —

January 2000 —

January 2000 —

Standing Style Subcommittee meets to consider Professor
Saltzburg’s responses

Standing Style subcommittee incorporates Professor Saltzburg’s
responses, edits Garner’s revision, and submits revised rules to
advisory committee

Subcommittee “A” meets to discuss first draft of Rules 1-9

Full advisory committee meets to discuss first draft of Rules 1-9 as
revised by Subcommittee “A”

Subcommittee “B” meets to discuss first draft of Rules 10-22

Subcommittee “A” conducts lengthy conference call on stylized
rules

Full advisory committee meets to discuss Rules 1-22 as revised by
Subcommittees “A” and “B”

Bryan Garner submits edited Rules 23-60
Subcommittee “A” meets to review Rules 23-31

Full advisory committee meets to review revised draft of Rules 1-
31 and first draft of Rules 31-60

Subcommittee “B” meets to review first draft of Rules 32-40

Subcommittee “A” meets to discuss Rules 1-31, including
Committee Notes

Standing Committee reviews Rules 1-30 and poses questions on
several changes to advisory committee

Full advisory committee meets to review Rules 1-31 and first draft
of Rules 32-60

Judge Scirica and Professor Coquillette advise the Chief Justice of
restyled rules project
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19.

20.

21.

22.

23.

24.

25.

26.

27.

28.

February 2000 —

March 2000 —

April 2000 —

April through
September —

June 2000 —
August 2000 —

February 2001 —

March 2001 —

April 2001 —

June 2001 —

Subcommittee “A” meets to review first draft of Rules 41-60 and
respond to Standing Committee’s questions

Subcommittee “B” meets to review Rules 1-31; 10-22; and 32-40;
and respond to Standing Committee’s questions

Full advisory committee meets to review Rules 1-60, now
separated into style and substantive packages

Standing Style Subcommittee undertakes comprehensive review of
stylized rules

Standing Committee approves publication

Rules published for comment

Subcommittee “A” meets to discuss public and Standing Style
Subcommittee comments on Rules 41-60

Subcommittee “B” meets to discuss public and Standing Style
Subcommittee comments on restyled rules

Public hearing conducted and full advisory committee meets to
discuss rules

Finalized rules submitted to Standing Committee for transmission
to Judicial Conference

QT;Q—/

John K. Rabiej
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3 February 1999

TO: Advisory Committee on Criminal Rules

FROM: Style Subcommittee of the Standing Committee

Enclosed is a restyled draft of Rules 1-9. Our approach has been to clarify the
rules and make them internally consistent, following the Guidelines for Drafting and
Editing Court Rules (1996).

This effort has involved several types of edits:

e reorganizing provisions to make them logical;

e adding headings to make the organization plain;

e ensuring that terminology is consistent, especially in reference to prosecutors
(see the attached chart);

e climinating confusing and duplicative definitions;

e creating new definitions of federal judge, judge, magistrate judge, and state or
local officer in order to simplify and clarify the drafting throughout the entire
set of rules — an effort that required close attention to all the affected rules,
+s well as counsel from our substantive expert, Professor Stephen Saltzburg;

e correcting the variant words of authority (shall, may, and the like), which are
currently inconsistent throughout the rules; and

e creating new paragraphs and subparagraphs for enhanced readability.

Professor Saltzburg would like to eliminate virtually all statutory references
throughout the Rules. We have not done so, however, because we think the Advisory
Committee should look closely at this question. There are competing interests here.
On the one hand, specific statutory references can become quickly outmoded as soon
as statutes are revised. On the other hand, they can be handy reference tools for
those who need to know where the relevant statute is. In restyled Rule 1(b)(3)(B), we
deleted the reference to 48 U.S.C. § 1801 (Mariana Islands) in part because there was
no parallel statutory reference for the Virgin Islands in Rule 1(b)(3)(C). In Rule
1(b)(5), there are many more statutory cross-references that the Advisory Committee
might consider deleting. We doubt whether a single standard will apply throughout
the rules. The existing rules do not seem to reflect considered judgments on this
point.

Even though these restyled rules reflect many drafts by the Style Subcommittee,
we acknowledge that they can be further improved. But we do believe that upon
close examination, the Advisory Committee will see the substantive benefits of
restyling: it’s true here as elsewhere that improving the language improves the
content.
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Associate Director

November 2, 1998
Via Fax
MEMORANDUM TO JUDGE JAMES A. PARKER

SUBJECT:  Professor Saltzburg's Responses to Research Questions on the Restyled Criminal

Rules

I am sending to you Professor Saltzburg’s answers to research questions regarding
Criminal Rules 20 through 32. For your records, this is Professor Saltzburg’s seventh separate

A

John K. Rabiej

memorandum.

Attachments

cc: Style Subcommittee (with attach.)
Honorable W. Eugene Davis (with attach.)
Professor David A. Schlueter (with attach.)
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November 2, 1998
MEMORANDUM
TO: JOHN RABIEJ
FOR: JUDGE PARKER, JUDGE DAVIS
RE: STYLE CHANGES
FROM: STEVE SALTZBURG
Rule 20 (d)

1. Although the language is not crystal clear, it appears that “the court” refers to the court
where the juvenile is held. Prior to 197 5, consent was not required of the U.S. Attorney where the
act was committed. The rule was amended to require both U.S. Attorneys to consent, but only one
court. This reading of the rule is consistent with the last sentence which refers to “the court” and
clearly indicates that it is the court where the juvenile is held.

2. Although the issue was not raised, my routine suggestion is to avoid statutory references.
Juvenile could be defined in the definitional section if it is retained in Rule 54.

Rule 25 (a)

1. The word “judge” is arguably ambiguous, even though all of us understand the intent of
the rule. Why not eliminate the words “regularly sitting in or assigned to the court” and substitute
the concept “Any judge eligible to preside at a trial may finish . . .” The current language covers all
regularly sitting judges and any judge who is assigned. The proposed substitute uses the word
“assigned.” It seems that a judge who is not assigned cannot preside. Thisis a tautology. The word
eligible would make the point better.

Rule 25 (a) and (b)

1. There are not many cases, thank goodness, under this Rule. However, the import seems
pretty clear. As originally adopted, the Rule was confined to actions after verdict or a finding of guilt.
Constitutional issues have been raised as to the substitution of judges without a defendant’s consent.
But, the amendment of the Rule in 1966 was intended to deal with protracted jury trials and the
burden of retrial. The difference between bench and jury trials is that in a jury trial the jury is the
finder of fact and has heard all witnesses and evidence. This would not be true if judges were

changed in a bench trial prior to verdict or a finding of guilt.



Rule 25 (b)

1. The word “verdict” appears to refer to a jury verdict, and the words “finding of guilt”
appear to refer to a bench trial.

Rule 26.1

1. Unlike Rules 12.1 ,12.2 and 12.3 where the notice is intended to be directed at the
government, the notice in Rule 26.1 clearly must be directed to the court at least in part because the
court rules on foreign law disputes as a “question of law.” You could borrow the approach of Rule
12.3 and reverse it by providing that: “A party who intends to raise an issue of foreign law must
provide the court with reasonable written notice and must serve a copy upon all parties.”

Rule 26.2 (¢)

1. Under the Jencks Act, 18 U.S.C. 3500, the court is required to strike a witness’s testimony
if the government fails to comply with an order turn over statements, unless the court determines that
the more serious sanction of a mistrial is required. The Advisory Committee’s Note to Rule 26.2
:ndicates that “if a defendant refuses to comply with the court’s disclosure order, the court’s only
alternative is to enter an order striking or precluding the testimony of the witness, as was done in
Nobles.” United States v. Nobles, 422 U.S. 225 (1975). The words “shall” mean “must.”

Rule 28

1. Th language of this rule is obscure. I interpret it as follows. The Criminal Justice Act of
1964, 18 U.S.C. 30006(A)(e), provides authority for appointment of experts, including interpreters
for the defense. The Court Interpreters Act of 1978, 28 U.S.C. 1827, 1828, also is relevant. The
assumption is that the court will authorize payment of most interpreters out of the funds provided by
the A.O. Rule 28 appears to provide authority, however, for imposing the costs of an interpreter
on the government, which would mean that the court would require the prosecution to pay the bill.
This little discussed language may be a specific authorization to shift certain costs against the U.S.
in a criminal prosecution. The difference in funds provided by law or by the government is that funds
provided by law are A.O. funds, and funds provided by the government may be Justice Department
funds.

Rule 29 (a)

1. The first sentence of this subdivision can and should be eliminated. It served its purpose
long ago. The remainder of the Rule protects a defendant and indicates that a motion can be made
after either party rests and even after verdict and that there is no waiver by making a motion.

5 The last sentence of the Rule remains necessary to assure that the old-waiver rule — you
waive your right to present evidence by making a motion — is not deemed reinstated. Although
prevailing practice was largely consistent with the last sentence, the drafters felt it necessary to
include it. Taking it out might be read as changing the law.



Rule 30

1. There should be no problem substituting “begins deliberations” for “retires to consider its
verdict.” The meaning is the same. It is difficult to imagine that a court would say that, if a party
objected immediately after the jury left the courtroom but before they reached the jury room, the
objection is late.

Rule 31 (d)

1. The law is clear that a verdict is not final when it is announced. United States v. Love, 597
F.2d 81, 84-85 (6th Cir. 1979). In United States v. Shepherd, 576 F.2d 719, cert. denied, 439 U.S.
852 (1978). The trial judge addressed an acquitted defendant and released him after the jury’s verdict
was read. The judge then polled the jury, but Shepherd objected that the judge had interfered with
his rights. The court of appeals found error but declared it harmless. The court note in footnote 3
that there must be an opportunity between the return of the verdict and the recording of the verdict
for a poll. But, there is no explanation of the term “record.” It seems to me that it would be
preferable to change “is recorded” to “is accepted by the court.” This makes clear that the verdict
as read is not accepted until there is an opportunity for the parties to request or the court to direct
a poll and for any poll to be conducted.

Rule 31 (e)

1. Tt would make more sense to delete the words “or property.” The concept “interest in
property” is intended to indicate that the government can only subject to forfeiture things that can be
seized. Once the concept is captured, use of the word “property” a second time is unnecessary. My
use of the word “interest” is consistent with such cases as Unifed States v. Ofchinick, 883 F.2d 1172,
1176 (37d Cir. 1989).

Rule 32 (c)(1)

1. The word “determinations” in the last sentence is intended to refer back to “a determination
that a finding is not necessary.” As rewritten, the Rule fails to address the necessity of appending a
copy of the court’s determination to the presentence report. I respectfully suggest that the rule as
now written and as rewritten confuses “objections” with controverted matters. I would delete the
rewritten subdivision (D) and combine the rewritten (B) with (D) to read as follows: “must rule on
any unresolved objections to the presentence report either by making a finding as to any disputed
matter, or by declaring that the matter will not affect or will not be considered in sentencing.” Then,
I would change the word “findings” to “ruling” in rewritten (E).
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Associate Director WASHINGTON, D.C. 20544 Rules Committee Support Office
April 26, 1999
Via Federal Express Mail

MEMORANDUM TO CRIMINAL RULES STYLE SUBCOMMITTEE “B”
SUBJECT:  Review of Stylized Rules

The subcommittee meeting will be held on Tuesday, May 25, 1999, in the Thurgood Marshal
Federal Judiciary Building. Information on lodging arrangements will soon be sent to you.

Judge Dowd has asked that you review for discussion at the May 25" meeting each of the 16
stylized rules, which were forwarded to you in late March and are attached. To ensure that each rule
receives attention, Judge Dowd requests that during your overall review you focus on particular rules as
assigned below:

Robert C. Josefsberg — Rules 10-11

Judge John M. Roll — Rules 12.1-14
Henry Martin — Rules 15-16

Justice Daniel E. Wathen — Rules 17.1-22

Please mail or fax at (202) 502-1766 your hand-written comments or proposed edits directly on
the pages of your assigned rules as well as on the other rules to me by Tuesday, May 18. Twill
incorporate them into a single “master” document that will be circulated at the June meeting.

Roger Pauley and Professor Kate Stith will review all the rules. We have also asked the Rules
Committee of the Federal Magistrate Judges Association to review these rules and submit their comments
by May 14. Twill identify and include their suggested edits in the “master” copy.

For your information, have included the research inquiries posed by Judge James A. Parker,
chair of the Standing Rules Committee Style Subcommittee, to Professor Stephen Saltzburg and his
responses regarding the 16 rules. ‘

Please call me at (202) 502-1820 if you have any questions regarding this matter. Thank you for

your help.

John K. Rabiej
Attachments
cc: Honorable W. Eugene Davis

Honorable James A. Parker
Professor Stephen A. Saltzburg
Professor David A. Schlueter

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY







LEONIDAS RALPH MECHAM

AL ADMINISTRATIVE OFFICE OF THE
UNITED STATES COURTS OHN K RABIE

CLARENCE A. LEE, JR. Chief

Associate Director WASHINGTON, D.C. 20544 Rules Committee Support Office

March 11, 1999
Via Fax

MEMORANDUM TO SUBCOMMITTEE “A”
SUBJECT: “Master Document”

I have attached a “master” document that contains the comments suggested by each of
you on Rules 1 through 9. I 'have identified the author of the comment parenthetically in the text
or margins. Please note that the Standing Committee’s Style Subcommittee added a few changes
that are noted parenthetically as «g§C.” In addition to the specific changes in the text of Rules 5

and 5.1, Judge Miller has submitted a narrative explanation of the changes, which is also attached.

We had asked the Magistrate Judges Association Rules Committee to review the rules.
But they were unable to do it in time for this meeting.

I look forward to our meeting tomorrow at 8:30 a.m. in the 7% Floor conference room of
the Thurgood Marshall Building.

VA

John K. Rabiej
Attachment

cc:  Honorable Anthony J. Scirica
Honorable W. Eugene Davis
Standing Committee Style Subcommittee
Professor David A. Schlueter
Peter G. McCabe, Secretary
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1. SCOPE, PURPOSE, AND Title\lt-z@cability of Rules'
CONSTRUCTION
Rule 1. Scope \ Rule 1. Title; Scope; Definitions ;KQ"““ )

These rules may be known and cited as the Federal
Rules of Criminal Procedure.?

(a) Title. These rulcsﬁzg to be known apthe

Federal Rules of Criminal Procedure.

These rules govern the procedure in all criminal
proceedings in the courts of the United States, as
provided in Rule 54(a); and, whenever specifically
provided in one of the rules, to preliminary,
supplementary, and special proceedings before
United States magistrate judges and at proceedings
before state and local judicial officers.’

These rules apply to all criminal proceedings in the
United States District Courts; in the District of
Guam; in the District Court for the Northern
Mariana Islands, except as otherwise provided in
articles TV and V of the covenant provided by the
Act of March 24, 1976 (90 Stat. 263); in the District
Court of the Virgin Islands; and (except as otherwise
provided in the Canal Zone) in the United States
District Court for the District of the Canal Zone; in
the United States Courts of Appeals; and in the
Supreme Court of the United States; except that the
prosecution of offenses in the District Court of the
Virgin Islands shall be by indictment or information
as otherwise provided by law.

(b) Scope.

(Tt\cluu.)
(1) In General. These rules govern the~

proceduiZ'in all criminal proceedings in
the United States district courts.

dots Onlywhen CCarnes)
State or Local Officer. Wher a rule so
states\,iit applizc to a proceeding before a
state or local officer.

@?)

3

Territorial Courts. These rules also apply
to criminal proceedings in the following

courts:
cou(\' (SSC')
(A) the Ristrictfof Guam;

(B) the district court for the Northern
Mariana Islands, except as otherwise
provided by law;* and

(C) the district court of the Virgin Islands,

except that the prosecution of offenses

in that court must be by indictment or
information as otherwise provided by
law.

' The Style Subcommittee (SSC) expanded Rule 1 by incorporating Rules 54 and 60, a step that seems
organizationally preferable. Rule 60 is the short statement of title of all the rules; logically, it should be at the
beginning. Rule 54, meanwhile, deals with the application of the rules — even though existing Rule 1 purports to
cover “Scope.” The SSC believes that a statement of the scope of the rules should be at the beginning to show
readers which proceedings are governed by these rules. If that principle is sound, then both 54(a) and 54(b) belong

up front.

This draft also shows Rule 54(c) — “Application of Terms” — as a new Rule 1 (d), now entitled “Definitions.”

ve ia Re-le | The SSC believes that it may be helpful to have at the beginning the definitions that apply generally to all the rules.
e * k_,,_.{ But if moving the definitions into Rule 1 makes it too long, Rule 54 could be retained as a separate rule of general
se ! 5.,‘.,.111 definitions. Professor Saltzburg recommends the latter, but with our pared down definitions, keeping them under
“re Ll tes Rule 1 doesn’t seem to create an unwieldy rule. The Advisory Committee should consider this point.
+o al S u
(-—%‘ ch\(“) 2 A . . ) L 2 ‘/
“ This is the language of Rule 60 — currently the last provision in the Rules. heof ert
b.‘—\" S 4‘ ,“ . r 5.‘l.°
.. .. . " Rd ° cft*™ °
3 This is the language of current Rule 1 — in its entirety. +° Wete® ¢ SQ)
Yt 6 R (
4 ) Professor Saltzburg suggests deleting the statutory reference to{48 U.S.C. § 180Dbecause 99.9% of the users of
5(8 :,; these rules will never need it, the deletion makes this provision parallel Wi (C) just below, and we save a couple
a c\f'\ of words.
¥
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(1) Removed Proceedings. These rules apply to
criminal prosecutions removed to the United States
district courts from state courts and govern all
procedure after removal, except that dismissal by
the attorney for the prosecution shall be governed
by state law.

(2) Offenses Outside a District or State. These
rules apply to proceedings for offenses committed
upon the high seas or elsewhere out of the
jurisdiction of any particular state or district,
except that such proceedings may be had in any
district authorized by 18 U.S.C. § 3238.

(3) Peace Bonds. These rules do not alter the
power of judges of the United States or of United
States magistrate judges to hold security of the
peace and for good behavior under Revised
Statutes, § 4069, 50 U.S.C. § 23, but in such cases
the procedure shall conform to these rules so far as
they are applicable.

(4) Proceedings Before United States Magistrate
Judges. Proceedings involving misdemeanors and
other petty offenses are governed by Rule 58.°

(4) Removed Proceedings. Although these
rules govern all proceedings after removal
from a state court, state law governs a
dismissal by the prosecution.

3

—

All the language in the left column currently appears in Rule 54(b). We think it logically belongs here.

This paragraph refers to a venue statute dealing with where an offense committed on the high seas or elsewhere
outside the jurisdiction of a particular district is to be tried. Once venue has been established, the Criminal Rules

automatically apply.

Professor Saltzburg says that this provision is inconsistent with the statute itself and therefore suggests deleting it.

This duplicates what is said in Rule 58. We suggest deleting it.

4
asf € K(ﬂ”)

(7
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(5) Other Proceedings. These rules are not
applicable to extradition and rendition of fugitives;
civil forfeiture of property for violation of a statute
of the United States; or the collection of fines and
penalties. Except as provided in Rule 20(d) they do
not apply to proceedings under 18 U.S.C. Chapter
403 — Juvenile Delinquency — so far as they are
inconsistent with that chapter. They do not apply to
summary trials for offenses against the navigation
laws under Revised Statutes §§ 4300-4305, 33
U.S.C. §§ 391-396, or to proceedings involving
disputes between scamen under Revised Statutes §§
4079-4081, as amended, 22 U.S.C. §§ 256-258, or
to proceedings for fishery offenses under the Act
of June 28, 1937, c. 392, 50 Stat. 325-327, 16
U.S.C. §§ 772-772i, or to proceedings against a
witness in a foreign country under 28 U.s.C. §
1784.°

(A)
®)

©
D)

L‘P
SN ®
&
v

@
[ X
}’xa ©)
b‘é’ {,
@)

(5) Excluded Proceedings. These rules do not
apply to ing

(ssc) '

the extradition and rendition of a
fugitive;

a civil property forfeiture for the
violation of a federal statute;

the collection of a fine or penalty;

a proceeding under a statute governing
juvenile delinquency to the extent the
procedure is inconsistent with the
statute, unless Rule 20(d) provides

otherwise;'’ (Carnes)
pavigaten
a summary trial for aff offense egamst

the-nauigation-laws under 33 U.S.C
§§ 391-96;

a dispute between seamen under 22
U.S.C. §§ 256-58;

a proceeding involving a fishery
offense o
or-e— D

a proceeding against a witness in a
foreign country under 28 U.s.C

§ 1784~ ). o CCArv.c.Q

9  All the language in the left column currently appe

LI) a froceeé.‘-\) befere o

State or local a'F-(-'cer)
unless a rale rtates

1+t e r lics,
f (Carne,;)

ars in Rule 54(b). We think it logically belongs here.

10 Yere we have substituted broader language because, as Professor Saltzburg notes, there are many proposals for new

legislation affecting juveniles.

Federal Rules of Criminal Procedure
February 1999 Draft
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¢9 k,\

C Is it clear "authorized assistaat '
includes )(rsd-y Athorney G enersl P J

(Cgrnes

(c) Application of Terms. As used in these rules / (c) Definitions. The following definitions apply to,
the following terms have the designated meanings. these rules:

»Act of Congress" includes any act of Congress §)) “Demurrer,” “motion to quash,” “plea in
locally applicable to and in force in the District of abatement,” “plea in bar,” and “special
Columbia, in Puerto Rico, in Puerto Rico, in 2 plea in bar,” or similar words in a federal
territory or in any insular possession."" statute mean a Rule 12 motion.

(Cac nf&)

" Attorney for the government” means the Attorney ) “Govemmen@:\at;)mey”” includes:
General, an authorized assistant of the Attorney
General, a United States Attorney, an authorized (A) the Attomey General, or an authorized
assistant of a United States Attorney, when assistant;
applicable to cases arising under the laws of Guam
the Attorney General of Guam or such other person (B) a United States attorney, or an
or persons as may be authorized by the laws of authorized assistant;

Guam to act therein, and when applicable to cases Ccacnes)

arising under the laws of the Northem Mariana (C) when applicable fo cases arising under
Islands the Attorney General of the Northern Guam law, the fuam Attorney
Mariana Islands or any other person or persors as General or other person Guam
may be authorized by the laws of the Northern law authorizes to act in the matter;
Marianas to act therein. and

nCivil action” refers to a civil action in 2 district (D) when applicable to cases arising under

court.” the laws of the Northern Mariana
o SIS Islands, the Northern Mariana Islands
I The words "demurrer," "motion to quash," "plea in Attorney General or aﬂ?ﬁther person
i abatement," "plea in bar" and “special plea in bar," that Northern Mariana Islands law
/1 or words to the same effect, in any act of Congress authorizes to act in the matter.

shall be construed to mean the motion raising a
defense or objection provided in Rule 12.

"District court" includes all district courts named in
subdivision (a) of this rule.

N

¢ Leove in” Jee, e .9, Rule 9[4/(/)

@)

U The phrase Act of Congress is not used in the restyled rules. The SSC has consistently used federal statule instead.
Professor Saltzburg approves this approach.

12 This definition seems unnecessary. Professor Saltzburg agrees.
g( CC.-Q"-(J)
13 Throughout these rules, attorney,  for the government has been changed to governmen@;torney. Currently, the rules
contain eight variations: (1) government, (2) government('s) attorney, (3) attorney(s) for the government, {4) counsel
Jor the government, (5) United States attorney, (6) the prosecution, (7) attorney for the prosecution, and (8)
prosecutingattorney. We have substitutedgovernment 'sattorney throughout, except where government seemed more
appropriate. We have also provided a chart showing where each variation appears in the current rules.

[
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“Federal magistrate judge" means 2 United States (3) “Federal judge” means:
magistrate judge as defined in 28 U.S.C. §§ 631-

639, a judge of the United States or another judge or (A) a United States judge as defined in 28
judicial officer specifically empowered by statute in US.C. § 451, 0or

force in any territory or possession, the

Commonwealth of Puerto Rico, or the District of (B) a United States magistrate judge.
Columbia, to perform a function to which a

particular rule relates.™ (4) “Judge” means a federal judge or a state or

local officer.

"Judge of the United States" includes a judge of the

district court, court of appeals, or the Supreme (5) “Magistrate Judge™'® means a United States
Court."”® magistrate judge appointed under 28
U.S.C. § 631.7

"Law" includes statutes and judicial decisions.'®
(6) “State or local officer” includes:
“Magistrate judge” includes a United States

magistrate judge as defined in 28 U.S.C. §§ 631- (A) a state or local officer authorized to
639, a judge of the United States, another judge or act under 18 U.S.C. § 3041; and
judicial officer specifically empowered by statute in

force in any territory or possession, the (B) a judicial officer specifically
Commonwealth of Puerto Rico, or the District of empowered by statute in force in any
Columbia, to perform a function to which a territory or possession, including the
particular rule relates, and a state or local judicial District of Columbia and Puerto Rico,
officer, authorized by 18 U.S.C. § 3041 to perform to perform a function to which a
the functions prescribed by Rules 3, 4, and 5. particular rule relates

"QOath" includes affirmations. (7) “Oath” includes an affirmation.

“Petty offense” is defined in 18 U.S.C. § 19. (8) “Petty offense” is defined in 18 U.S.C.

§ 19.

"State" includes District of Columbia, Puerto Rico,

territory and insular possession. (9) “State” includes the District of Columbia,

"United States magistrate judge” means the officer POSSTSSION. AAd any Qomneaw talth,
authorized by 28 U.S.C. §§ 631-639." trritery o¢ goraassion of 124

Fuated S hw “'ﬁ'SQ)

In the current rules, there are three definitions of magistrate judge. The SSC has consolidated these into one: Rule
1(c)(5). Professor Saltzburg agrees with this approach.

'S The phrase Judge of the United States does not appear in the restyled rules. The SSC has uniformly used the phrase
federal judge instead. Professor Saltzburg has approved this approach.

— 16 professor Saltzburg agrees with the SSC that this definition is superfluous. If anything, it suggests that administrative
regulations are somehow excluded. The SSC has deleted it.

All the language in the left column derives from current Rule 54(c). We think it might be better here, especially
¢a) given that we have shortened it.

The current rules define magistrate judge in three places (as seen in the left column). We have consolidated the
definitions here.

We plan to put the following language in Rule 54: “When these rules authorize a magistrate judge to act, a United
States judge as defined in 28 U.S.C. § 451 may act.”

Federal Rules of Criminal Procedure
February 1999 Draft
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Rule 2. Purpose and Construction

Rule 2. Purpose and Construction

These rules are intended to provide for the just
determination of every criminal proceeding. They
shall be construed to secure simplicity in procedure,
fairness in administration and the elimination of
unjustifiable expense and delay.

These rules are intended to provide for the just
determination of every criminal proceeding. They

be construed/to eliminate unjustifiable expense
and delay™ secure simplcity in procedure an
fairness in administration/yq

f}o we ceally uant to use “must’ nstead of

“ehalt "

F3 F‘ "S'Lall " A
Vesiry 2t Editing] (carac)

heff? Doc.‘ +hiy L4 wiak rnete r-

q- 2—(_ ((_2‘?) A:ICMJ‘I,'-\_S TI\_C [(gfvr wi<
+le éuutl-.'ne.: £o —~

I would rearrange these phrases so that we don’t lead with saving money.
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II. PRELIMINARY PROCEEDINGS Title I1. Preliminary Proceedings

Rule 3. The Complaint Rule 3. The Complaint

The complaint is a written statement of the essential The complaint is a written statement of the essential

facts constituting the offense charged. 1t shall be facts constituting the offen t be
made upon oath before a magistrate judge. made under oath(before a federal judge or a state or

local officer .2

\

Ly e oep Tode | Todee
is delined :a revised | (C)(q)

T o mca~ ",_- 'F(o’efﬂ,l J ..,05< or
G s tate eor ,ocg , O'PF:QC r. “

(-Buc.k ,C"-l)

PageeRuteds . It was my understanding when I was prosecuting that the complainant
must swear before the judge, but the complainant need not be the same person as the affiant who
wrote the affidavit upon which the complaint is based. Thus, while both the complaint and the
accompanying affidavit are sworn statements, only the complainant need be sworn before the
judge. Thus, FBI agent C can swear out a complaint--which is basically just a sworm statement
stating the charge--referring to 2 separate affidavit of FBI Agent A [e.g., "], the undersigned
complainant being duly sworn state that the following is true and correct to the best of my
knowledge and belief: On or About April 19, 1995, in Oklahoma City, TIMOTHY JAMES
MCVEIGH did maliciously damage . . . - . This complaint is based on the facts in the sworn to

in the attached affidavit of FBI Agent A"] @ ?

Mot qtnorc/,y &‘/o-(‘ m our distoict Jle
e(ac+:C< s the °°"‘f,°’-\4*4 ‘rrecf" before

the agirtrete yedse (:Me,;u,}”,.,-{cx) P k’)
wekKinw

20 professor Saltzburg says Rl does not require a complainant, who swears to the facts in a complaint, to actually
{_— appear before a magisieafe judge. The intent of Rule 3 is to require the complaint to be sworn although it may be

L(cse;ted to the magistrate judge by someone other than the complain@ If this is correct, Rule 3 should be revised
to so state.

Federal Rules of Criminal Procedure
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\DH ,""”JU,«"\ Wwhy pot o

,‘e-( pf o
u‘f 0 (er? ) V)E The ae‘ccni"’ (.,T"‘\-) )
r \ ¢ PO <
@a co
N\ \
Rule 4. Arrest Warrant or Symmons upon Rule 4. Issuing\an Arrest Warrant or a
Complaint Sué‘;‘g‘,‘éon n a Complaint Cs )

Aint or &ém—one or

CF“) more affidayits filed with the omplaint,-there~

(a) Issuance. If it appears from the corhplaint, or (a) Issuamce. I
from an affidavit or affidavits filed with the

complaint, that there is probable cause to belieV e causg to belic‘ig“thzt an offense has2- )
that an offense has been committed and that the ooty d4h o defendante 13

defendant has committed it, a warrant for the arrest”
of the defendant shall issue to any officer authorized
by law? to execute it. Upon the request of the

attorney for the government a summons instead of a

it; the judge Gl 12/issue an arrest
warrant to any officer authorized to execute it.
of the government’s attorney, the
#sue a summons instead of a

warrant shall issue. More than one warrant or warrant, More than one warrant of SUmmons
summons may issue on the same complaint. If a may issue on the same complaint. If a
defendant fails to appear in response to the defendant fails to appear in response to 2
summons, a warrant shall issue. summons,}@ judge may” issue a warrant.”
(b) Probable Cause. The finding of probable cause (b) Probajsle Cause. Hearsay evidence may be
may be based upon hearsay evidence in whole or in used’to establish probable cause.”

part.

7
C Skecda't +vis be N Fe allov

+ ?-—.‘( LI(],) Secms

! Le Carrea (o:lfﬁ role .

leacer T° € pha~ TEEC a & bberet Judse de 1d0u< J/
¢ ea? 3 mere clealy "f“”"""' the worra~T ?] &cmn)
p wmink S e passd Ol
Catlad
(oLGL/‘

,» Please note that we use "will” here in reference to what the judge is supposed to
do. I agree that this is the correct word here - and would further urge that we ALWAYS use
wwill" rather than "must" in connection with judicial (court) prescription. Why? An axiom of our
system is that judges are Jlaw-abiders. Tell them their duties and they Il do it. Use of the word

"must" seems way too strong in reference 10 Jjudicial duties. @

The Supreme Court, in various o inions, has referred to arrest warrant. That phrase would be an improvement on
) P! P P p
Pk warrant for the arrest.

(-,5,,«—)—” Wright & Miller, in Federal Practice and Procedure, recommend deleting the phrase by law, which is implied in
(ﬂ .,;.k\f—’) the concept of authorization.

a rec<® 23

( " “t Flc"
iﬁ&)" Ditto.
C

Professor Saltzburg says will is preferable in this sentence.

aa€® < 5’ Professor Saltzburg says may is the correct word here. Must is inappropriate because valid reasons such as inclement
( g“r,l‘“ weather may prevent a person from appearing, but such a person should not alwafs be subject to arrest.

&4 é—{j"\ w)‘ Professor Saltzburg agreed that the sentences should be in active voice and that the actor should be 2 ;
judge.

\D. 5 a37e€ 1 professor Saltzburg would abolish Rule 4(b) because this is covered by Fed. R. Evid. 1101(d) and Supreme Court
_ ! cases. The same language appears in Rule 5. 1(d). Professor Saltzburg reasons that the specific mention of hearsay
L weo 14 not could lead to the inference that hearsay is excluded in other places where it’s not specifically mentioned. Also, Rule
abe [sh B Qe (b 32 doesn’t refer to hearsay even though it is admissible in sentencing hearings. Cf. note 50.

-~ 6w S ;’_ I - [}
ezf +‘\- sho rhe Sam< .hﬂju’ﬂ “qres? '/(d)' Lot Federal Rules of Criminal Procedure
T ,’AK £ o, R oei(d)is e clear—1a thel it ogS February 1999 Draft
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(c) Form.

(1) Warrant. The warrant shall be signed by the
magistrate judge and shall contain the name of the
defendant or, if the defendant’s name is unknown,
any name or description by which the defendant
can be identified with reasonable certainty. It shall
describe the offense charged in the complaint. It
shall command that the defendant be arrested and
brought before the nearest available magistrate
judge.

(2) Summons. The summons shall be in the same
form as the warrant except that it shall summon the
defendant to appear before a magistrate at 2 stated
time and place.

() Form.

(1) Warrant. A warrant must®®:

it (o

(A) contain the defendant’s name of, iffhe
is unknown, a name

B)

©

or description by which the

defendant

can be identified with reasonable

certainty;

describe the offense charged in the

complaint;

command that the defendant be

arrested and brought before
available judge; and

(D) be signed by a judge.

the nearest

(2) Summons. A summons must® be in the
same form as a warrant except that it
must® require the defendant to appear
before a judge at a stated time and place.

\ M) 28 professor Saltzburg says must is the correct word here.

» Ditto. (Bu"' f"‘\f‘»/‘ ”].J fo “ L.>...1.0 ba L?#{/_ (559)

\c-’)

B
T

S

3 Ditto.
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why us< Yorwst " in CQ) bt
. - rhe
iy b Cd)b(i_)‘\ v .«‘eaf; e by C@rnes) .
Same THS in bogls e Whot we really mean is L A worrant
may be execured by a marshal o- ether a -dker.'zc‘ﬁ
oflicer. " Not +that \any 5 ;e one mest oo ¥,
ya llm)
(d) Execution or Service; d Return. (d) Execution o Service, and Return.
(1) By Whom. The warrant shall Baexecuted by a (1) By Whom.
marshal or by some other officer autho by Gificer must exg SA pgsaaq
law.?! The summons may be served by any persQn ized to serve a summons in @ ‘(
authorized to serve a summons in a civil action. case serve the summons. N
e
(2) Territorial Limits. The warrant may be (2) Territorial Limits. A warrant may be
executed or the summons may be served at any executed, or a summons served, at any
place within the jurisdiction of the United States. place within the jurisdiction of the United
States.
(3) Manner. The warrant shall be executed by the (3) Manner.
arrest of the defendant. The officer need not have /
the warrant at the time of the arrest but upon (A) A warrant is executed by arresting the
request shall show the warrant to the defendant as defendant. If the officer does not
soon as possible. If the officer does not have the possess the warrant at the time of
warrant at the time of the arrest, the officer shall arrest, the officer must inform the
then inform the defendant of the offense charged defendant of its existence and of the _@dn
and of the fact that a warrant has been issued. The offense charged. At the defendant’s
summons shall be served upon a defendant by request, the officer must show the
delivering a copy to the defendant personally, or (Carnes) warrant to the defendant as soon as
by leaving it at the defendant’s dwelling house’/or Cecalon 43\7 possible.
usual place of abode with some person of sujtable
age and discretion then residing therein agd by (B) A summons is served on a defendant:
mailing a copy of the summons to the géfendant’s
last known address. (i) by personal delivery; or
(ii) by leaving it at the defendant’s
residence or usual place of abode
ho resdes with a person of suitable age and
{Carass) discretion)residing at that locatioB
/____gydby mailing a copy to the
¥ tearnes) defendant’s last known address.
Should +he ccoisian <« 'F'(.‘rm‘} Joe \\) qu +thet +ha o £licer dscs net
nfe& o r°)"e_r5 fk( Warseat at The tomc of arcest ? Tk Qs\f
a’ revise® ! ..\(!'- es tha't he Jor.l net but does rot cffirmatioe ly
say he Joes net as The cuercat Rule does. (Bucklew)
X M _ Should "Civil case" be changed to "Civil action" in ling with the
definition in Rule 17 WQ A0 mep N+ QRdoal Qourts, doat wie 27
( ZS )
3 See note 19.
50 0“0 6 32 Pprofessor Saltzburg approves the change from dwelling house to residence.
ke
( e Federal Rules of Criminal Procedure
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qg\’«”.a‘a# or*ty S ¢ 5'-4“\' )
(4) Return. The officer executing a warrant shall (4) Return.

make return thereof®® to the magistrate judge or

other officer before whom the defendant is brought (A) After ex cuting a warrant, the officer

pursuant to Rule 5. At the request of the attorney must retdyn it to the judge™ before

for the government any unexecuted warrant shall whom the\defendant is brought in

be returned to and canceled by the magistrate judge accordance\with Rule 5. At the

by whom it was issued. On or before the return K¢ (&’““’) an unexecyted

day the person to whom a summons was delivered | ° e brought back’{ for

for service shall make return thereof to the cancellationby the judge who issued X

magistrate judge before whom the summons is it.

returnable. At the request of the attorney for the

government made at any time while the complaint (B) On or before the return day, the

is pending, a warrant returned unexecuted and not person to whom a summons was

canceled or summons returned unserved or a delivered for service must return it to

duplicate thereof** may be delivered by the the judge who issued it. ¢

magistrate judge to the marshal or other authorized attorney é‘f"‘:;

person for execution or service. (C) Atthe govemm;&‘cxrequest made )
while the complaint is pending, the
judge may redeliver an unexecuted
and uncanceled warrant, or the
original or a copy of an unserved
summons, to the marshal or other
authorized person who must try to
execute or serve it.”?

X Sapmhipiteiaiy ZIt is unclear whether the judge is required to cancel upon the
government’s request. If so, change "for cancellation” to "and will be cancelled "....

& ]

a % : ::i_) 33 professor Saltzburg approves the change from shall make return thereof to must return it.

e
a5’ € \ fa)" Professor Saltzburg says duplicate thereof refers only to summons, and not also to warrant. Hence, revised Rule
(’50“" 4(d)(4)(C) refers only to a copy of the summons.

L4
"‘(" f,;..w)” Because of Rule 1(c)}(4), the deleted language or other officer is now unnecessary.

. h
- .~t *3 % Professor Saltzburg approved our suggestion of brought back>The word return appears earlier in the paragraph in
’0\‘{_-3' e ») a different sense from what is here intended:

Iy

0,9/” Professor Saltzburg proposed the wording who must try o execute or serve it. The SSC agreed.
&7 gueie”)
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LEONIDAS RALPH MECHAM ADMINISTRATIVE OFFICE OF THE

Director
| UNITED STATES COURTS S
CLARENCE A. LEE, JR. Chief
Associate Director WASHINGTON, D.C. 20544

Rules Committee Support Office

May 27, 1999
Via Federal Express Mail

MEMORANDUM TO CRIMINAL RULES SUBCOMMITTEE “B”
SUBJECT: Revised Rules 10-22

I have attached Rules 10 through 16, which incorporate revisions adopted at the May 25
meeting. Please review them for accuracy. If you had left the meeting before consideration of
Rule 16, you may wish to pay particular attention to the adopted revisions.

The subcommittee had insufficient time to review Rules 17 through 22. But these rules
are contained in only six pages and hopefully most of the suggested edits can be agreed upon in
advance of the June 21-22 meeting. I have included pages 64-70 of the “master copy,” which
contain the edits proposed by subcommittee members. Each of the proposed edits has been
numbered — a total of 31 edits. With the exception of five numbered edits, every proposed edit
recommends a specific edit. In accordance with the subcommittee’s decision, we will
presume that the specific edits are acceptable to you, unless you advise me otherwise by

June 7, 1999.

There are five suggested numbered edits that raise questions or otherwise are open-ended,
without proposing a specific edit. To facilitate our work on this project, specific suggestions
regarding these five edits are given below. They will be adopted unless you advise us otherwise.

Suggestion # 7 — identifies an ambiguity. To address the ambiguity, the following is suggested:
“No party may subpoena a statement of a witness or of a prospective witness under this rule.”

Suggestion # 8 — raises a potential theoretical problem. The suggestion is to retain the existing
clause.

Suggestion # 15 — suggests an edit similar to other edits made in analogous situations. The
suggestion is to adopt the following: “The defendant’s statement that the defendant wished to
plead guilty or nolo contendere is not, in any civil or criminal proceeding, admissible against the
defendant.” (Both Judge Parker and Bryan Garner recommend that the intervening clause “in any
civil or criminal proceeding” should follow the word “admissible” so that the provision would
read as follows: “The defendant’s statement that the defendant wished to plead guilty or nolo
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contendere is not admissible in any civil or criminal proceeding against the defendant.” Under
their recommendation, the placement of the clause would need to be moved in the other places in
the rules where it appears.)

Suggestion # 28 — identifies a potential inconsistency with an earlier rule. The suggestion is to
adopt the following: “ ... the clerk must send to the transferee district court the file or a certified
copy of it, and any bail taken.

Suggestion # 31— draws attention to the “vacant” Rule 22. The suggestion is to include in
brackets the following: [transferred to Rule 21(d)].

Suggestion # 4 raises a question regarding the use of “document” as a substitute for the
original reference to “books, papers, documents or other objects.” In accordance with the
decision of the subcommittee in analogous provisions, it seems appropriate to retain the original
reference. Accordingly, (c)(1) would read: “A subpoena may order the witness to produce any
books, papers, documents or other objects the subpoena designates.”

I have also attached a proposed amendment to Rule 11 from Professor Schiueter and a
new suggestion to amend Rule 1 1(e)(6) submitted by Judge Sedwick.

~ L

John K. Rabiej
Attachments

cc: Honorable W. Eugene Davis
Honorable James A. Parker
Professor Stephen A. Saltzburg
Professor Kate Stith
Professor David A. Schlueter
Peter G. McCabe, Secretary
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Rule 17. Subpoena Rule 17. Subpoena D \
')
(a) For Attendance of Witnesses; Form; Issuance. A (a) Witness's Attendance. \
subpoena shall be issued by the clerk under the seal of “Subpoena mus

the court. It shall state the name of the court and the title,
if any, of the proceeding, and shall command each
person to whom it is directed"'® to attend and give
testimony at the time and place specified therein. The
clerk shall issue a subpoena, signed and sealed but
otherwise in blank to a party requesting it, who shall fill
in the blanks before it is served. A subpoena shall be
issued by a United States magistrate judge in a
proceeding before that magistrate judge, but it need not
be under the seal of the court.

state ourt's name and the title of the proceeding}

ind ommand the witness to attend and testify
at the time and place the subpoena specifies. The
clerk must issue a blank subpoena — signed and
sealed — to the party requesting it and that party
must fill in the blanks before the subpoena is served.
When a magistrate judge issues a subpoena ina
proceeding before the magistrate judge, the
subpoena need not contain the court's seal.

N

(b) Defendants Unable to Pay. The court shall order at
any time that a subpoena be issued for service on a
named witness upon an ex parte application of a
defendant upon a satisfactory showing that the defendant
is financially unable to pay the fees of the witness and
that the presence of the witness is necessary to an
adequate defense. If the court orders the subpoena to be
issued, the costs incurred by the process and the fees of
the witness so subpoenaed shall be paid in the same
manner in which similar costs and fees are paid in case of
a witness subpoenaed in behalf of the government.

(b) Defendant Unable to Pay. Upon a defendant's ex
parte application, the court must order that a
subpoena be issued for a named witness if the
defendant shows an inability to pay the witness's
fees and the necessity of the witness's presence for
an adequate defense. If the court orders a subpoena
to be issued, the process costs and witness fees will
be paid in the same manner as those paid for

witnesses the government subpoenas.

(¢) For Production of Documentary Evidence and of
Objects. A subpoena may also command the person to
whom it is directed to produce the books, papers,
documents or other objects designated therein. The court
on motion made promptly may quash or modify the
subpoena if compliance would be unreasonable or
oppressive.'® The court may direct that books, papers,
documents or objects designated in the subpoena be
produced before the court at a time prior to the trial or
prior to the time when they are to be offered in evidence
and may upon their production permit the books papers,

documents or objects or portions thereof to be iv

(¢) Producing Documents and Objects.

any @ocumenpor other object the subpoena
designates. The court may direct the witness to
produce the designated items in court before
trial or before they are to be offered in
evidence. When the items arrive, the court may

permit the parties and their attorneys to inspect
JEER N 1l or pact of @
(2) On motion made promptly, the court may

quash or modify the subpoena if compliance
would be unreasonable.

by the parties and their attorneys.
/
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18 professor Saltzburg approved substituting witness for each person to whom it is directed.

19 professor Saltzburg approved deleting or oppressive.
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(d) Service. A subpoena may be served by the marshal, | (d) Service. A marshal, deputy marshal, or any

by a deputy marshal or by any other person who is not a nonparty who is at least 18 years old may serve a
party and who is not less than 18 years of age. Service of subpoena. The server must deliver a copy of the
a subpoena shall be made by delivering a copy thereof to subpoena to the witness and must tender to the
the person named and by tendering to that person the fee witness one day's witness-attendance fee and the
for 1 day's attendance and the mileage allowed by law. legal mileage allowance. The server need not tender
Fees and mileage need not be tendered to the witness the attendance fee or mileage allowance when the
upon service of a subpoena issued in behalf of the United United States, a federal officer, or a federal agency
States or an officer or agency thereof. has requested the subpoena.
(e) Place of Service. (e) Place of Service.
(1) In United States. A subpoena requiring the
attendance of a witness at a hearing or trial may be (1) In the United States. A subpoena requiring a
served at any place within the United States. witness to attend a hearing or trial may be

served at any place within the United States.

(2) Abroad. A subpoena directed to a witness in a
foreign country shall issue under the circumstances and
in the manner and be served as provided in Title 28,

u.s.C, § 1783.
(f) For Taking Depositions; Place of Examination. (f) Deposition Subpoena.

(1) Issuance. An order to take a deposition authorizes

the issuance by the clerk of the court for the district in (1) Issuance. A court order to take a deposition
which the deposition is to be taken of subpoenas for the authorizes the clerk in the district where the
persons named or described therein. deposition is to be taken to issue a subpoena

for any witness named or described in the

(2) Place. The witness whose deposition is to be taken order. Ll

may be required by subpoena to attend at any place
designated by the trial court, taking into account the
convenience of the witness and the parties.

(2) Place. After considering the convenience of th
witness and the parties, the court may order —
and the subpoena may require — the depenent,
to appear anywhere the court designates.

(g) Contempt. Failure by any person wighout adequate (g) Contempt. The district court may hold in contempt

excuse to obey a subpoena served upge that person may a witness who, without adequate excuse, disobeys a
be deemed a contempt of the courtffom which the subpoena issued by that court or by a magistrate
subpoena issued or of the court jor the district in which it judge of that district.

issued if it was issued by a Upfted States magistrate

judge.

(h) Information Noj/Subject to Subpoena. Statements | (h) Information Not Subject to a Subpoena. No party

made by witnesses 6r prospective witnesses may not be may subpoena a statement of a witness or a
subpoenaed fropr'the government or the defendant under prospective witness under this rule. Rule 26.2
1 be subject to production only in / governs the production of those statements.
ith the provisions of Rule 26.2. /

/ d( be .l a) statement of witues
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Rule 17.1 Pretrial Conference

N\

~
Rule 17.1. Pretrial Conference

At any time after the filing of the indictment or
information'?' the court upon motion of any party or
upon its own motion may order one or more conferences
to consider such matters as will promote a fair and
expeditious trial. At the conclusion of a conference the
court shall prepare and file a memorandum of the matters
agreed upon. No admissions made by the defendant or
the defendant's attorney at the conference shall be used
against the defendant unless the admissions are reduced
to writing and signed by the defendant and the
defendant's attorney. This rule shall not be invoked in the
case of a defendant who is not represented by counsel.

\

On its own, or on a party's motion, the court may hold

ne or more pretrial conferences to promote a fair and

peditious trial. When a conference ends, the court must
are and file a memorandum of any matters agreed to

ing the conference. The government may not use any

statemynt'? made during the conference by the

defendarx or the defendant's attorney unless it is in

writing andsigned by the defendant and the defendant's

attorney. Thé\court may not hold a pretrial conference if

the defendant is unrepresented.'”

\

V. VENUE

Titl‘e\V. Venue

Rule 18. Place of Prosecution and Trial

Rule 18. Place of Prosecut\i\O{n and Trial

" Except as otherwise permitted by statute or by these
rules, the prosecution shall be had in a district in which
the offense was committed. The court shall fix the plac
of trial within the district with due regard to the
convenience of the defendant and the witnesses and the

AY
/Onless a statute or these rules prmit otherwisgythe
government must prosecute an o ense m the district in
which the offense was committed YThe court must fix the

place of trial within the district with due regard for the
convenience of the defendant and the wimessesﬁﬁs
;1 O

prompt administration of justice.

prompt administration of justice.
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recognized the right of self-representation. He urges that

sentence should be deieted. I agree
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Professor Saltzburg approved deleting at any time after the filing of the indictment or information.
Professor Saltzburg recommended this change from the word admission.

Professor Saltzburg notes that this rule was adopted before the Supreme Court's decision in Faretta v. California, which
the rule be rethought substantively, and he recommends that

self-represented defendants be allowed to attcndpr&ionferences. If the Advisory Committee agrees, the rule's last
RF
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Rule 19. Rescinded.

Rule 19. [Rescinded.]

Rule 20. Transfer From the District for Plea and
Sentence

Rule 20. Transfer istrict for Plea and

Sentence

(a) Indictment or Information Pending. A defendant
arrested, held, or present in a district other than that in
which an indictment or information is pending against
that defendant may state in writing a wish to plead guilty
or nolo contendere, to waive trial in the district in which
the indictment or information is pending, and to consent
to disposition of the case in the district in which that
defendant was arrested, held, or present, subject to the

(a) Indictment or Information Pending.

(1) Consent to Transfer. A defendant who is
arrested, held, or present in a district other than
the one where an indictment or information is
pending may consent to the transfer of the
proceeding to the transferee district, where the
prosecution will continue if:

approval of the United States attorney for each district. 37
Upon receipt of the defendant's statement and of the (A) the defendant states in writing 2 wish to
written approval of the United States attorneys, the clerk plead guilty or nolo contendere and to @ >
of the court in which the indictment or information is waive trial in the district where the e
pending shall transmit the papers in the proceeding or indictment or information is pending, ﬁ-\
certified copies thereof to the clerk of the court for the consents in writing to the court's disposing N
district in which the defendant is arrested, held, or of the case in the transferee district, and
present, and the prosecution shall continue in that files the statement in the transferee
district. district'®; and
(B) the United States attorneys for both
districts approve the transfer in writing.
(2) Clerk's Duties. After receiving the defendant's
statement and the required approvals,'® the
clerk where the indictment or information is
pending must send the file, or a certified copy,
to the clerk in the transferee district.
To liew of (I) C pnseat +o Tra~sfer, ﬂf rosSeCeat.om W I be
+ransferr<4 feom the distriet where T b
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124 Adding and files the statement in the transferee district makes this rule parallel to Rule 20(b)(1)(A).

125 The SSC added this introductory language (After receiving the defendant's statement and the required approvals) to
show when the clerk must act. The existing rule says upon receipt.
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(b) Indictment or Information Not Pending. A (b) Complaint Pending (No Indictment or

defendant arrested, held, or present, in a district other Information).

than the district in which a complaint is pending against

that defendant may state in writing a wish to plead guilty (1) Consent to Transfer. A defendant who is

or nolo contendere, to waive venue and trial in the arrested, held, or present in a district other than
district in which the warrant was issued, and to consent the one where a complaint is pending may

to disposition of the case in the district in which that waive venue-and'? consent to the transfer of
defendant was arrested, held, or present, subject to the the proceeding to the transferee district, where
approval of the United States attorney for each district. the prosecution will continue if:

Upon filing the written waiver of venue in the district in
which the defendant is present, the prosecution may
proceed as if venue were in such district.

waive trial in the district where the

T he= o€ - @ warrant was issued, consents in writing to
4 /m,“_d,;h will be .)m“;c,,hg the court's disposing of the case in the
¢ the distoic) where The transferee district, and files the statement
7 o ST C

¢ loint s ffn&’v\ o 1l in the transferee district; and
ow Cton ' 'J -]

(A) the defendant states in writing a wish to
plead guilty or nolo contendere and to

~+
Aistrict v here thad efenda (B) the United States attorneys for both
'S arvest d R h(/ﬂp ) C pres tnt districts approve the transfer in writing.'
) (2) Clerk's Duties. After receiving the defendant’s
statement and the required approvals, the clerk

where the complaint is pending must send the
file, or a certified copy, to the clerk in the
transferee district.'”

(c) Effect of Not Guilty Plea. If after the proceeding (c) Effect of Not Guilty Plea. If the defendant pleads

has been transferred pursuant to subdivision (a) or (b) of not guilty after the case has been transferred under
this rule the defendant pleads not guilty, the clerk shall Rule 20(a) or (b), the clerk must return the papers to
return the papers to the court in which the prosecution the court where the prosecution began, and that

was commenced, and the proceeding shall be restored to court must restore the proceeding to its docket. The
the docket of that court. The defendant’s statement that government cannot use against the defendant the
the defendant wishes to plead guilty or nolo contendere statement that the defendant wished to plead guilty
shall not be used against that defendant. or nolo contendere.

2

@ T his mey be nwarrower than rre;cn‘r ’4"5'-«-5( - u\,\f

not+ use JSame lansuase a3 I ”"'!Jh'z'j?.
Eoen more on point 1S Rule 11Ced( ) T _ue)(s) i
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126 professor Saltzburg recommends deleting this language. Although existing Rule 20(b) refers to waiving venue, Rule

20(a) does not. There seems to be no reason for the lack of parallelism.

127 The SSC added the phrase in writing to make this paragraph parallel with Rule 20(a). Also, Professor Saltzburg says
this language was intended even though not explicitly stated.
128

Professor Saltzburg recommended adding this “Clerk's Duties” paragraph to Rule 20(b) and to 20(d) to make them
parallel to Rule 20(a).
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(d) Juveniles. A juvenile (as defined in 18U.S.C. § (d) Juveniles.
5031) who is arrested, held, or present in a district other @
than that in which the juvenile is alleged to have (1) Conseft to Transfer. A ma{l@
committed an act in violation of a law of the United progécuted as a juvenile dchnq-ufﬂfalﬁ

States not punishable by death or life imprisonment may, digfrict where the juvenile is arrested, held, or
H after having been advised by counsel and with the resent, ift ¢ 61’(""&"1-

approval of the court and the United States attorney for

each district, consent to be proceeded againstas a (A) the defendant meets the definition of a
juvenile delinquent in the district in which the juvenile is juvenile under federal law;'®
arrested, held, or present. The consent shall be given in
writing before the court but only after the court has
apprised the juvenile of the juvenile's rights, including
the right to be returned to the district in which the

(B) the alleged offense that occurred in the
other district is not punishable by death or
life imprisonment;

juvenile is alleged to have committed the act, and pf'the Gm atbiorney has o Joised +ba
consequences of such consent. ‘ ©) the-dcfcndmt—h-as-reeei'ﬁed-aﬂ-my'
advice; Juvensle @,ﬁ

@ (D) the court has informed the defendant of

JagerF L aven e T+ s the defendant's rights — including the right

Sl P € efer = 1H~ to be returned to the district where the
no+ aprerT't L evaniie 20 offei_?e\cﬂeged-l'y occurred — and the
Nom-Government g ety 2 ” ‘e consequences of waiving those rights;
'wc'pfnyﬂa'r sSin

€f"€‘=):':} G5 &

) crimiwel soc (,,,l.':j . (E) the defendant, after receiving the court's
. - L] A 4 . . .
rhis s & o7 r information about rights, consents in
5(( NETRL: . 53} ,uf:% cotf Writing to be in the transferee

,oa?" i district, and files the consent in the
(3’ transferee district;

@ (F) the United States attorneys for both
districts approve the transfer in writing;
and

(G) the transferee court enters an order
approving the transfer.

2) Clerk's Duties. After receiving the defendant's
written consent and the required approvals, the
clerk in the district where the alleged offense
occurred must send the file, or a certified copy,
to the clerk in the transferee district.”®

Co«f-"!" ohethen ')?ul-e )o(a)('l_)_) (L)(z) l""’( Cd)()_) Qoncerning clrr}c'J
ée“.'_;q could b c:m.csl.'toc'ica[ ,€5. 20(e) as followe ' ... 41 clerle
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129 The SSC substituted federal law for the U.S. Code citation because “juvenile” may be defined under statutes other than
18 U.S.C. § 5031 if Congress enacts any of the pending bills relating to juvenile offenses.
139 The SSC has added this paragraph on Professor Saltzburg's suggestion.
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Rule 21. Transfer From The District for Trial.

Rule 21. Transfer for Trial “

(a) For Prejudice in the District. The court upon
motion of the defendant shall transfer the proceeding as
to that defendant to another district whether or not such
district is specified in the defendant's motion if the court
is satisfied that there exists in the district where the
prosecution is pending so greata prejudice against the
defendant that the defendant cannot obtain a fair and
impartial trial at any place fixed by law for holding court
in that district.

(a) For Prejudice. Upon the defendant's motion, the

court must transfer the proceeding to another djsgrict
if the court is satisfied that so m prejudic
against the defendant exists in the transferring
district that the defendant cannot obtain a fair and

impartial trial inthe-ransferring-district.

\ -lere
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(b) Transfer in Other Cases. For the convenience of
parties and witnesses, and in the interest of justice, the
court upon motion of the defendant may transfer the
proceeding as to that defendant or any one or more of the
counts thereof to another district.

(b) For Convenience. Upon

court may fer the proceedin
efendant% — to another district for

the convenience of the parties and witnesses a d in
the interest of justice.

(c) Proceedings on Transfer. When a transfer is
ordered the clerk shall transmit to the clerk of the court
to which the proceeding is transferred all papers in the

the prosecution shall continue in that district.

proceeding or duplicates thereof and any bail taken, ?ff

(c) Proceedings on Transfer. When the coyt orders a

transfer, the clerk must send to the trangferee district
original or a copy of all pape in/the case and
any bail taken. The prosecution wi ontinue
in the transferee district. @

Note +het Rule™20 SayS .
tebg €ile” and requires rha

hat

(d) Time to Filea Motion to Tr
transfer may be made at or bgfore arraignment or at
any other time : the court gese

3 Lresce, be

rules ",
/

Rule 22. Time of Motion to Transfer

Rule 22. Time to File a Motion to Transfer'*?

A motion to transfer under these rules may be made at or
before arraignment or at such other time as the court or
these rules may prescribe.
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131 This paragraph is old Rule 22, which the SSC suggests abrogating as a separate rule and including here because it is

a subpart of Rule 21 — transfer for trial.

122 This rule has now become Rule 21(d). See fn. 130.
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MEMO TO: Hon. W. Eugene Davis, Chair, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter
RE: Procedures for Restyling Project
DATE: October 12, 1998

1. In General

The Style Subcommittee of the Standing Committee is currently working on a
second draft of the proposed style changes to the Federal Rules of Criminal Procedure.
The topic is currently on the agenda for the Committee’s October 20th meeting and it
might be helpful to set out some proposals for conducting the project over the next
several years.

I understand the Professor Saltzburg is currently working on a number of research
questions presented to him by Judge Parker, the Chair of the Subcommittee. Apparently,
the Style Subcommittee will be a position to present many, if not all, of the proposed
changes to the Committee by the end of the year. To that end, you may wish to think
about setting some long-term and short term deadlines and goals and appointing the
subcommittees to begin work on the Subcommittee’s draft.

The following material briefly addresses several key topics for possible discussion
at the upcoming meeting.

II. Proposed Schedules; Completion Date

Mr. Rabiej has drafted four options for conducting the restyling project. His
proposed schedules, which are attached, assume that the Style Subcommittee will present
its completed draft to the Committee on December 1, 1998.

The four options have different completion dates, depending on how many
meetings the Committee holds and how many Rules are discussed at each meeting. The
schedules assume that the Rules would be published in the time and manner other
amendments are now handled through the Rules Enabling Act, i.e. in the months of
August or September. The proposed effective dates for the amendments vary from as
early as December 1, 2001 to as late as December 1, 2004. Mr. Rabiej’s memo also
presents several different scenarios concerning the number of extra meetings.



A. Projected Effective Date of Amendments

I believe that it would be helpful for the Committee to set a proposed ending date
on the project. Althougha completion date need not be set in stone, work on long-term
projects tends move along if everyone knows that the project has a projected due date.
After the Committee has had an opportunity to work on some of the Rules it may decide
to adjust the ending date. Butasa starting point, it would be better to pick a date and
work backwards from that point.

In selecting a date for completion, the attached schedules prepared by Mr. Rabiej
should be helpful. Under Option A, the effective date of the changes would be on
December 1, 2004. Under Option B, that date would be on December 1, 2002. Finally,
under Options C and D, the effective date would be in 2001.

I recommend that the Committee’s goal should be that the changes be effective in
2001. That date is in my view workable and keeps to a minimum the number of
Committee members who will rotate off of the Committee while the project is under way.
As the next sections point out, however, that due date would require the scheduling of
several special meetings and envisions that the Committee’s work on other substantive
amendments would be minimal at the regularly scheduled meetings, discussed infra.

B. Use of Regularly Scheduled Committee Meetings

In reviewing the restyling proposals, it would help to keep to a minimum the
number of substantive changes discussed at the regular meetings. Over the last several
years, the Committee has at times approved amendments that were not time sensitive; in
other instances the proposed changes were deferred until a time when the restyling project
would begin and the proposed changes could be incorporated into that project. Rather
than piecemeal amendments, it would be better to defer any substantive changes until that
particular rule was discussed in the context of restyling changes. For example, there are
proposed amendments to Rule 10 concerning the presence of the defendant at his or her
arraignment on the upcoming meeting. Rather than finally approving that Rule for
publication, it would better to hold the Rule until it is discussed in the context of the
restyling project.

If there are amendments that require prompt action, the Committee can deal with
them in the usual manner—preferably with any style changes being made at the same
time.

By using the regularly scheduled meetings to discuss restyling, the Committee
should be able to develop some momentum and consistency in dealing with proposed
style changes.



C. Use of Specially Scheduled Committee Meetings

To meet any sort of reasonable time line, extra meetings will be required. The
number and timing of those meetings may be open to discussion, however. Under Mr.
Rabiej’s proposed time lines, extra meetings are noted for Options C and D. Under
Option’s A and B, no extra meetings are scheduled; but the effective date of the rules
changes is extended to at least December 1, 2002.

Apparently, the other Advisory Committees have used extra meetings from time
to time to focus on restyling issues. In theory, such meetings could be very effective for
concentrating on that topic.

I recommend that at the meeting in Maine next week that at least one extra
meeting be scheduled for 1999, preferably in June, as recommended in Mr. Rabiej’s
Option D.

III.  Assignment of Subcommittees

In preparing for the restyling project, most agree that it would be helpful to form
subcommittees to concentrate on selected Rules. The effectiveness of the Committee’s
consideration of the proposed changes will no doubt turn in large part how effectively the
subcommittees are able to resolve ambiguities and address possible substantive changes
in the Rules.

I recommend that the subcommittees be appointed in the near future and that they
be asked to briefly review whatever drafts are in existence before December 1, 1998 and
whatever research questions have been raised by Judge Parker’s Subcommittee.

A. Number of Subcommittees

In considering the number of Rules to be considered and the proposed time line, 1
recommend that you appoint two subcommittees (Subcommittees A and B) to review the
Rules. Each subcommittee would be responsible for at least two sets of Rules and would
be responsible for presenting its particular Rules at the [proposed] designated meeting
dates:

Subcommittee Responsible for: Meeting Date

Subcommittee A: Rules 1 through 9 (10 Rules) April 1999
Subcommittee B: Rules 10 through 22 (17 Rules) June 1999
Subcommittee A: Rules 23 through 31 (13 Rules) October 1999
Subcommittee B: Rules 32 through 50 (21 Rules) January 2000
Subcommittee A: Rules 51 through 60 (10 Rules) April 2000



Subcommittee A would be responsible for 33 Rules and Subcommittee B would
be responsible for 38 Rules at two specially called meetings; but A would have three
regular meetings for which it would be responsible for the restyling project.

This alignment assumes that the regularly scheduled meetings would be used to
consider a number of Rules, but that a greater number of Rules might be covered at a
specially called meeting where only the restyling project would be on the agenda.

The alignment also envisions two regular meetings and two special meetings
between January 1, 1999 and April 2000. Although it might be possible to cover more
Rules in any given meeting, it would be better to begin with a more conservative estimate
on how many Rules might be reasonably covered at any one meeting, whether regularly
scheduled or specially scheduled..

I recommend that each of the meetings focus on the Rules assigned to only one of
the Subcommittees. It permits that particular Subcommittee to focus on its presentation
only and not on what the other Subcommittee might have on the agenda. It also provides
that each Subcommittee will. have a break before they are responsible for presenting their
next set of Rules to the full Committee.

B. Representation on Subcommittee Membership

If only two Subcommittees are appointed, there should be a good cross-section of
members from the various segments represented on the Committee. It would be
appropriate to appoint a Department of Justice representative to both Subcommittees.

C. Subcommittee Meetings

In the course of discussing the proposed style revisions, the Subcommittees
should consider the possibility of meeting as a group to resolve any issues that might
arise. Such meetings, even if for only one day, might be very effective in providing full
and complete discussion by the Subcommittee and accordingly reduce the amount of time
spent by the full Committee on that particular Subcommittee’s proposed changes.

IV.  Role of Reporter and Special Reporter; Members of Style Subcommittee of
Standing Committee

I am fully prepared to provide whatever assistance each of the Subcommittees
might need.

Professor Saltzburg has been retained to serve as a Special Reporter to advise the
Style Subcommittee of the Standing Committee. [ am not aware whether it is expected



that his contributions will end with that Subcommittee’s work or whether it may
continue. As the Criminal Rules Committee considers each block of Rules, it may be
helpful to have Professor Saltzburg present at the full Committee meetings, especially if
the discussion is to focus on the issues he is researching..

I assume that some or all of the members of the Standing Committee’s Style
Subcommittee will attend our meetings to provide assistance in the process and if
necessary, comment on any changes offered at the meeting itself.






MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Dave Schlueter, Reporter
RE: Restyling Project — Schedule
DATE: September 9, 1999

Attached are two memos addressing the issue of the schedule for the restyling
project. The first is from John Rabiej to Judge Davis raising the issue of scheduling and
the second, is Judge Davis’ response.

Judge Davis has indicated that the question of the proposed schedule should be on
the agenda for discussion at the October meeting.

At this point, the project appears to be on schedule. As noted in the original
memo on the subject in October 1998, the proposed schedule was to have all of the rules
restyled in time to present them to the Standing Committee in June 2000, with publication
to follow in August or September 2000. Under that schedule (assuming a 6-month
comment period) the rules would come back to the Advisory Committee in Spring 2001
for review and take effect on December 1, 2002.

Judge Scirica has asked that if possible, the restyled rules be submitted in parts to
the Standing Committee. If the current schedule holds, we can submit Rules 1-31 to the
Standing Committee for its January 2000 meeting, and the remainder at the June 2000
meeting. If the Committee decides not to maintain that schedule then the effective date
would not be until 2003.

In deciding whether to maintain the current schedule it might be helpful to
consider the following:

e This October, the Committee is losing two members who have worked on the
project for the last year. Additional members are due to rotate off the Committee
in 2000, including the Chair. It is difficult for new members to assume
immediately the same momentum and expertise of the departing members.

e The Standing Committee’s Style Subcommittee is losing several members and
Bryan Garner will no longer be working with that Subcommittee.

e The current schedule would require at least one special Committee meeting in
January 2000 and several additional Subcommittee meetings in Nov-December
1999 and possibly in the Spring 2000.



e The project is placing a heavy burden on the Reporter and the Rules Committee
Support Office to coordinate the meetings, distribute materials, and update drafts
of the rules and notes.

e The Committee and Subcommittees have developed some momentum on the
project; each set of rules seems to go more smoothly than the last.

e At the end of the October meeting, the Committee will have reviewed at least half
of the rules.

One final thought. If the Committee s inclined to maintain the current schedule, the
amount of time spent in the restyling project can be adjusted to recognize a “minimalist
approach” to substantive changes. In the normal course of Committee work, the
Committee usually considers a written proposal from a source outside the Committee or
from an individual member, who has given some thought and research to the proposal
and has perhaps even drafted some suggested language. In the restyling effort, however, a
number of substantive changes have been raised for the first time at either a
subcommittee meeting or full committee meeting, and the research follows. The whole
process might go more quickly if it is assumed that the current substantive language is
still viable and focus primarily on whether the restyled language makes any unintended
substantive changes.

I have also attached a proposed time frame, which is a modified version of John
Rabiej’s proposal.
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Some of the generic questions that will recur throughout the Style Project can be anticipated.
They range from simple needs for consistency to more important issues. The examples that follow
are not ranked in order of importance, frequency of probable appearance, or interest. All deserve
some attention. Specific examples — many of them drawn from a first review of Rules 1 through
7 — will be used to illustrate the choices.

CivIL RULES STYLE PROJECT: INTRODUCTORY QUESTIONS

Structure

The structure of the whole Civil Rules package is at times eccentric. Summary judgment is
a pretrial device, but it appears as Rule 56 in the chapter dealing with judgments. It might make
better sense to locate it after the discovery rules and before the trial rules. Rule 16, for that matter,
occupies an odd place between the pleading rules and the party- and claim-joinder rules. For that
matter, the counterclaim, cross-claim, and third-party claim rules seem to fit better between Rule 18
and Rule 19 than in their present place. Do we have any appetite for restructuring the whole?

One advantage of restructuring would be that we would be free to adopt, at least for the time
being, a set of whole-number designations. No more Rule 4.1, 23.2, or (eccentrically) Rule 71A.
We would no longer need to jump from Rule 73 to Rule 77.

These proposals almost inevitably will be defeated by the familiarity of Rule 56, Rule 13(a),
and so on. The conservative inertia that has slowed procedural reform applies to the small as well
as the large. And now we have a further argument: nothing can change, not ever, because that will
foul up computer searches.

A much smaller-scale version of the structure question will arise when good style would
rearrange subdivisions within a rule, or perhaps combine two or more subdivisions. If we combine
subdivision (b) with subdivision (c), do we continue to describe subdivision (d) as (d), showing (c)
as "abrogated," or do we re-letter (d) as new (c)?

Probably it is too late to consider the designation of subparts. Our limit has been Rule
15(c)(3)(D)(i): (c) is subdivision, (3) is paragraph, (D) is subparagraph, and (ii) is item.
Occasionally a rule might be easier to follow if we had further designations if after the subparagraph
(D) we could have one more sequence of numbers and letters. But there are several arguments
against adding further designations. One is conformity to other sets of rules. Another is the need
to find words to describe them: sub-subparagraph is unattractive, and the alternatives are at least as
unattractive. Still another arises from the indent style we have adopted; it is helpful to set each
smaller item in further from the left margin. But by the time we get to items we are already left with
very short lines. Still further insetting could lead to minuscule lines.

Sacred Phrases

It has been accepted that we must not tinker with some sacred phrases in the rules.
"Transaction or occurrence” must be used to define the relationships that make a counterclaim
compulsory under Rule 13(a). One challenge will be to be sure that we recognize all of the phrases
that have taken on such settled elaborations that we must not change in the name of style.

This approach raises the question whether we can forgive ourselves for not asking why
variations are introduced on these familiar phrases. "Transaction or occurrence" persists in Rule 14,
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but in Rule 15(c)(2) it becomes "conduct, transaction, or occurrence.” By Rule 20 it expands to
"transaction, occurrence, or series of transactions or occurrences." What subtle distinctions are
implied?

Rule 8(e)(1) says this: "Each averment of a pleading shall be simple, concise, and direct.”
Judge Posner says this: "Mr. Davis's complaint does not satisfy these requirements (themselves, be
it noted, rather repetitious -- and is 'averment,’ an archaic word of no clear meaning, simple, concise,
and direct?)." Davis v. Ruby Foods, Inc., 7th Cir.2001, 269 F.3d 818, 819.

Definitions

Definitions presented recurring tests in the Criminal Rules style project. As later rules were
styled, the committee was driven to consider again, and yet again, the definitions adopted in earlier
rules. There are more definitions in the Civil Rules than many of us realize. Rule 3 defines what
it means to "commence” an action. The Rule 5(e) tag line is "Filing with the Court Defined," but
the rule does not really define filing — it directs how filing is to be accomplished. At the same time,
it does define an electronic "paper” as "written paper.” Rule 7 defines what is a "pleading." Buried
in Rule 28(a) is a definition of "officer” for purposes of Rules 30, 31, and 32. The Rule 54(a)
definition of "judgment” presents questions so horrendous that we abandoned any attempt even to
think about them in the recent revision of Rule 58. The District of Columbia is made a "state" by
Rule 81(e), "if appropriate.” Rule 81(f) sets out a curiously limited definition of "officer” of the
United States (including, at least on its face, a beginning that includes reference to an "agency,"
followed by a definition only of "officer). Other definitions may lurk in the Rules. We may be stuck
with the ones we have, except to the extent that we are prepared to make substantive amendments
as part of the process. But at least we should be wary of adding new definitions. And perhaps we
need to consider the need to reduce reliance on definitions.

"Legacy" Provisions

Old Practices Abolished. The Civil Rules have abolished many earlier procedural devices. The
generic question is whether it is necessary to continue to abolish these things forever. Specific
answers may vary.

Rule 7(c)is anexample: "(C) DEMURRERS, PLEAS, ETC., ABOLISHED. Demurrers, pleas, and
exceptions for insufficiency of a pleading shall not be used.” We could spend some time debating
whether devices are "abolished" by a rule that says only that they shall not be used. But why not
abandon this subdivision entirely? Even if someone decides to describe an act as a demurrer rather
than a Rule 12(b)(6) motion to dismiss, a 12(c) motion to strike an insufficient defense, a Rule 50(a)
motion for judgment as a matter of law, or whatever, the court is likely to understand and respond
appropriately.

A more familiar example is Rule 60(b), but it may be more complex. The final sentence
says: "Writs of coram nobis, coram vobis, audita querela, and bills of review and bills in the nature
of a bill of review, are abolished, and the procedure for obtaining any relief from a judgment shall
be by motion as prescribed in these rules or by an independent action." This one does abolish
something. We may wonder whether there is much risk that a modern lawyer will think to reinvent
these archaic procedures. Perhaps there is — the criminal law crowd continues to have questions
about the persistence of coram nobis relief. However that may be, the last part of the sentence is a
specific direction: relief from a judgment must be sought by motion or by independent action. We



may need to keep that (and perhaps to note that an appeal — surely neither a motion as prescribed
in these rules nor an independent action — is not what we mean by "relief from a judgment"?).

A less familiar example is Rule 81(b), which abolishes the writs of scire facias and
mandamus.

Old Distinctions Superseded. Less direct means may be used to supersede old practices. Rule 1 is
a fine example: "These rules govern the procedure in the United States district courts in all suits of
a civil nature whether cognizable as cases at law or in equity or in admiralty * * *." "Suits"? "of a
civil nature"? "cases" at law or in equity or in admiralty? The Style version uses "civil action" to
replace suits of a civil nature, drops "cases," and raises the question whether we still need say
"whether arising at law, in equity, or in admiralty.” Merger of law and equity was accomplished in
1938; admiralty was brought into the fold in 1966. Is there a risk that the merger will dissolve
without continued support? Whether or not we continue it, is "civil action" good enough? A very
quick look at the subject-matter jurisdiction statutes that begin at 28 U.S.C. § 1330 show that "civil
action” is the most common expression. But § 1333 refers to "any civil case of admiralty or
maritime jurisdiction”; § 1334(a) refers to "cases" under title 11; § 1334(b) refers to "civil
proceedings arising under title 11"; § 1337 refers to "any civil action or proceeding"; § 1345,
covering the United States as plaintiff, refers to "all civil actions, suits or proceedings"; § 1346(a)(2)
— the Little Tucker Act — refers to "[a]ny other civil action or claim against the United States"; §
1351 refers to "all civil actions and proceedings” against consuls, etc.; § 1352 refers to "any action
on a bond"; § 1354 to "actions between citizens of the same state"; § 1355 to "any action or
proceeding; § 1356 to "any seizure"; § 1358 to "all proceedings to condemn real estate"; and § 1361
to "any action in the nature of mandamus" [this one is an interesting contrast with the abolition of
mandamus by Rule 81(b)]. New Rule 7.1(a) refers to an "action or proceeding.” Perhaps that is the
phrase that should appear in Rule 1.

Familiar Terms and Concepts. Rule 4(I) provides for "proof of service." The Gamer-Pointer draft
says service must be proved to the court. Why abandon a familiar and well-understood term,
substituting a phrase that may generate arguments that a different process is contemplated? There
may be times when we should not abandon a well-understood term simply because it somehow
seems archaic.

Familiarity goes beyond language to concept. Justice Jackson put it well: "It is true that the
literal language of the Rule would admit of an interpretation that would sustain the district court’s
order. * * * But all such procedural measures have a background of custom and practice which was
assumed by those who wrote and should be by those who apply them." Hickman v. Taylor, 1947,
329 U.S. 495, 518 (concurring). As time moves on, however, the shared background of custom and
practice may fade away. Reading a rule today, we may fail to understand the intended meaning, and
in rewriting seemingly clear language effect a change. An illustration is the provision in Rule 19(a)
that a necessary party plaintiff "may be made a defendant, or, in a proper case, an involuntary
plaintiff." It is easy to pick this illustration because it is familiar — the understanding that the
"proper case" is much more restricted than the words might indicate has been preserved. The more
meaningful illustrations will be those that we overlook because the original understanding has been
lost. The ignorant assumption of a new meaning and its expression in contemporary style may be
an improvement, but it still will be a change.



Ambiguities

The most common lament during the fabled Sea Island Style Festival was that time and again,
ambiguity engulfs the meaning of a present rule. What to do?

An obvious approach is to exhaust the research possibilities that may dispel the ambiguity.
If a clear present meaning is identified, the only remaining challenge is to express it clearly. How
frequently this approach should be taken, all the way to the bitter and often disappointing end, is
debatable. If indeed we find many ambiguities, we might slow progress more than we care to
endure. The alternatives begin with identifying the ambiguity, and explaining in the Committee Note
what has been done. One approach will be to carry the ambiguity forward — we do not know what
it means, and we do not care to invest the energy to decide what clear meaning is better. Another
approach will be to imagine a good clear answer and adopt that. No doubt each of these alternatives
will be adopted in circumstances that seem appropriate.

Rule 4(d) — a relatively new rule — provides illustrations that tie to the discussion of Rule
4. The last sentence of (d)(2) refers to a plaintiff "located within the United States." (d)(3) refers
to a defendant "addressed outside any judicial district of the United States." Rule 4(e) speaks of
service "in any judicial district of the United States." Rule 4(f) refers to "a place not within any
judicial district of the United States." Is there a difference between "within the United States" and
"in any judicial district of the United States"? Are United States flag vessels, embassies, or other
enclaves "within the United States” but outside any judicial district? Puerto Rico clearly is within
a judicial district of the United States: is it within the United States? What subtle thoughts inspired
these various phrases?

Rule 4(h)(1) is another illustration. Service on a corporation may be made by delivering
process to "any other agent authorized by appointment or by law to receive service of process and,
if the agent is one authorized by statute to receive service and the statute so requires, by also mailing
a copy to the defendant.” Is there a difference between "by law" and "by statute”? One possibility
is that "by law" refers to federal law, while "statute" refers to the many state statutes on serving a
corporation; see 4B Federal Practice & Procedure § 1116. Another possibility is that "law" is a
broader reference to all manner of laws.

Substantive Change

There will be many occasions when a rule seems to cry out for substantive change. The
answer can be direct when Advisory Committee capacity allows: the rule is revised in the ordinary
way, adopting current style conventions. Rule 56 is a good example. We have long deferred the
project to reopen Rule 56 following the Judicial Conference rejection of revisions that were slated
to take effect along with the 1991 Rule 50 amendments. Simply restyling present Rule 56 and
deferring the project still further until the entire Style Project is completed seems a shame.

Other changes of meaning may well be relatively trivial, and well within the charge given to
the relevant style subcommittee. In this context, there is no meaningful line between resolving
ambiguity and substantive change. Rule 27(a)(2) provides a good example. Rule 27(a)(2) now
provides that notice of the hearing on a petition to perpetuate testimony must be served "in the
manner provided in Rule 4(d) for service of summons and complaint." Rule 4 has been revised, and
Rule 4(d) now provides for waiver of service. A look at current Rule 4 presents a puzzle. It is
tempting to cross-refer to all of Rule 4, but that course may entail a change of meaning as to



defendants in other countries. Something must be done, and any choice may change the meaning.
(A brief note is included in the October agenda materials.)

Such "small" changes present a question touched upon by Judge Higginbotham at the January
2002 Standing Committee meeting. He suggested that the style project presents the opportunity for
"many small changes aimed at coherence and consistency, while bigger problems continue to be
agitated." Is it proper to undertake a relatively large number of "small” changes that go beyond what
can be justified in the name of style alone?

Redundant Reassurances

Time and again, we persuade ourselves that it is wise to add words we believe to be
unnecessary. The purpose may be to anticipate and forestall predictable misreadings — predictable
because we do not trust people to apprehend the "plain meaning," or because we do not trust people
to admit to a plain meaning they do not like. Instead, the purpose may be to provide reassurance.
Rule 4(j)(2), for example, provides for "[s]ervice upon a state, municipal corporation, or other
governmental organization subject to suit * * *." There is no need to add "subject to suit": Rule 4
prescribes the method of service, and does not purport to address such matters as Eleventh
Amendment immunity or "sovereign" immunity. But these words protect against arguments that
Rule 4 somehow limits sovereign immunity, and reassures those who fear that the arguments will
be made. Should we adopt a general policy that prohibits intentional redundancy? That sets a high
threshold? Or that permits whenever at least a few of us fear that language plain to us may not be
plain to all?

Integration With Other Rules: Style

How far are we bound to adhere to style conventions developed in the Appellate Rules and
hardened in the Criminal Rules? The Standing Committee has long favored adopting identical
language for rules that address the same subject unless a substantive reason can be shown for
distinguishing civil practice from some other practice. But the approach has been relatively flexible:
at times justification can be found in the view that somehow the civil problem feels different. The
"plain error" provision in revised Civil Rule 51, for example, was redrafted in a number of steps that
culminated in adoption of the plain error language of Criminal Rule 52. But the Committee Note
states that application of the rule may be affected by the differences between criminal and civil
contexts. Would it be better to adopt deliberately different language when different meanings may
be appropriate, even though we cannot articulate the differences?

The question whether accepted style can continue to evolve is separate, and troubling.
Unshakable stability has great virtue. But continued improvement is possible, and will be inevitable
unless we erect an impermeable barrier. At first the Supreme Court did not want us to adopt new
style conventions as we amended rules before taking on the Style project. Now we are writing
"must” into rules with abandon. And we seem to be living well enough with the blend. How far
should we attempt to adopt clear rules at the beginning, and adhere to them without fail unless we
are prepared to revisit all of the earlier drafting?

Integration With Other Rules: Content

Rule 5(a) now requires service of every "designation of record on appeal.” Appellate Rule
10 is a self-contained provision dealing with the record on appeal; it includes a service requirement;



and it does not seem to require designation. There may be archaic provisions like this that have to
be weeded out. This prospect does not seem to present any distinctive policy question: we simply
must be alert to the risk.

Internal Cross-References

Current editorial suggestions raise the question whether we are in the middle of another
change in cross-reference style. Within the last few years we have been trained to cross-refer by full
reference to "Rule 15(c)(2)," even in Rule 15(c)(1)(3): "if the requirements of Rule 15(c)(2) are
satisfied and * * *," not "if the requirements of paragraph (2) are satisfied and * * *." I had supposed
that this was because we were not confident that all readers can easily remember the distinctions
between subdivisions, paragraphs, subparagraphs, and items. It also simplifies the question whether
we should cross-refer to Rule 15(c)(1)(A), to subdivision (c)(1)(A), to paragraph (1)(A), or to
subparagraph (A). After getting over initial shock, there is a good argument for adhering to "Rule
15(c)(2)."

"Committee Notes”

One of the central difficulties of the style enterprise is that new words are capable of bearing
new meanings. Advocates will seize on every nuance and attempt to wring advantage from it. In
the first years, the effort often will be wilful: the advocate knows what the prior language was, knows
what it had come to mean, and knows that no change in meaning was intended. As time passes,
memory of the style project will fade. New meaning will be found without any awareness of the
earlier language or meaning. In part that will be a good thing: substantive changes will be made
because the new meaning is better than perpetuating the old. We cannot effectively prevent that
process, and we may not wish to. But the Committee Notes are a vehicle for attempting to restrain
these impulses. No doubt the Notes will vanish from sight, and with them the reminders they might
provide. How far should we elaborate on the limited purposes of style changes in each Note? Is it
best simply to note the more important of the ambiguities consciously resolved? Should there be a

prefatory Note that somehow is expected to carry forward with the entire 200X' body of restyled
Rules?

The style project may justify a new approach to the rule that we cannot change a Note without
amending the Rule. The involuntary plaintiff provision of Rule 19 is an example. This provision
has a history that suggests a very narrow application. The face of the rule, however, has no apparent
limit. Any attempt to revise the rule will encounter grave difficulty. But it might be sensible to
attempt to reduce the occasions for inadvertent misapplication by explaining in the Note that no
change has been made in the inherited language because it is difficult to state the intended limits, but
that it is important to remember the intended limits. (Part of the difficulty lies in figuring out just
what the intended limits were or are; it may be impolitic to say that in a Note.)

Forms

What should we do about restyling the forms? Many of the forms use antique dates for
illustration — perhaps the most familiar is the June 1, 1936 date in Form 9. That date recurs
throughout the forms. Fixing that is easy enough. Perhaps style changes are also desirable. But here

' A note of optimism here.



again we may face substantive concerns. The most obvious example is the Form 17 complaint for
copyright infringement, which has not been amended since 1948 — long before the transformation
of copyright law by the 1976 Copyright Act. There are similar grounds for anxiety about the Form
16 complaint for patent infringement, and some others. The Forms could be left for last. Or an
attempt could be made to bring them into the regular process — most of them would attach to the
bundle of Rules 8 through 15.

Statutory References

The Rules occasionally refer to specific federal statutes. The "applicability" provisions of
Rule 81 provide many examples. The risks of this practice are apparent — it may be difficult to be
sure that the initial reference is accurate, and statutes may change. But there may be real advantages.
Specific statutory provisions may be the least ambiguous means of expression, particularly in the
Rule 81 statements that identify proceedings that do — or do not — come within the Rules. The
Criminal Rules Committee suggested that specific references might be helpful in pointing toward
the proper statute, saving research time and reducing anxiety. Perhaps we can do no better than to
resolve to be careful about this practice.






METHOD OF PROCEEDING

The style project was discussed at the January 2002 Standing Committee meeting. Some
helpful guidance may be found in the reports on the Appellate Rules and Criminal Rules experiences,
and in the more general suggestions. Unofficial notes on the discussion are added below. The
questions, with variations, are summarized here.

Style Only?

The style project could be executed more promptly if nothing else is attempted at the same
time. This approach would be welcomed for independent reasons by those who believe that it is
desirable to provide some relief from a constant stream of rules changes every year.

The first difficulty with putting aside all substantive changes is that the style project will still
take several years even if it is the Committee’s only project. That may be too long to go without
rulemaking. A second difficulty may be that all style and no substance is too dull to endure. But the
most important difficulty may be something else: consideration of style reveals many substantive
questions. Putting all of them aside, or generating substantive proposals that will be published only
when the style package is complete, risks confusion when the time comes for publication.

The Criminal Rules Committee found several substantive changes as they worked through
the rules, and eventually published on two "Tracks": a complete set of rules revised for style only,
and a second set of substantive changes for some rules. That may work when there are not many
substantive changes. If many changes should be found in the Civil Rules, however, simultaneous
publication may demand more of the public comment period than it is fair to ask.

"Batching"

One statement was that approaching the rules in "batches" "is not a matter of preference; it
is a matter of necessity.” But there are a number of possible ways of doing things in batches.

One possibility is to work through all of the rules in stages, perhaps in numerical order and
perhaps in some other order. Each batch could be polished and then set aside, waiting for the
glorious day when a complete set of restyled rules is published as a single event. This approach
would facilitate last-minute adjustments that reconcile style, cross-references, and other technical
aspects of the rules first done with the rules last done. It also would avoid the static that must arise
from simultaneous publication of style rules proposals and substantive rules proposals.

The great disadvantage of publishing a complete set of restyled rules all at once is the burden
imposed on the public comment process. Even if the comment period were held open for a full year,
few can bear the burden of retracing steps taken by the advisory committee over a period of perhaps
several years and providing the careful review that is essential to reduce the number of unintended
changes. To be sure, different rules will have different loyal constituencies that will provide
significant help. But the many different bar groups and "public" or private interest groups that
provide so much valuable information are likely to be overwhelmed.

The most obvious alternative is to publish in smaller sets. The apparent consensus at the
Standing Committee meeting was that it is appropriate to publish in batches, but that it is not
appropriate to attempt to adopt restyled rules in batches. Instead, public comments would be
received on one set of proposals while another was being prepared. The public comments would be



integrated with the published rules by making all appropriate changes, but each successive batch
would then be set aside. Only when all rules had been finished would a complete package be
presented to the Standing Committee for final recommendation to the Judicial Conference and
Supreme Court. This approach would facilitate running adjustments to the earlier published rules
to meet unanticipated needs discovered in working through later rules. It could be decided whether
any earlier rules need be republished at the time of publishing the final installment.

Res Judicata in Style

The style consultants provide important continuing help as the Committee works through the
initial drafts. But it is important to ask that they do the great bulk of their work at the beginning.
There may be a temptation to improve still further at every step, but the process cannot endure that.
The same temptation will beset subcommittees and the Committee. Ideas explored and rejected will
resurface. Again, it is important to call halt. The Committee must be prepared to be firm, even
brutal, in refusing to revisit ideas that have been considered without earlier adoption.

Help Through Comments

It may be important to actively enlist the enthusiasm and support of the people and groups
who volunteer enthusiastically when something like discovery or class action reform is on the table.
We can readily identify bar groups, public interest firms, and the like from the lists of comments and
testimony on the recent Rule 23 proposals. We might write to them before the first publication of
the style project, suggesting that they might wish to prepare an organized way to consider the
published rules and to make suggestions. Participating in this kind of project requires more
discipline than many other proposals require, and we can warn them of that. We also can emphasize
how important it is that we have at least preliminary advice on the ways in which lawyers are likely
to seize on changes of language for their own advantage.
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September 13, 2002 Rule 4

Rule 4. SummonsY 4. SUMMONSY

(a) Form. The summons shall be signed by the clerk, (a) Form.
bear the seal of the court, identify the court and the parties,

be directed to the defendant, and state the name and address (1) Contents. The summons must:

of the plaintiff's attorney or, if unrepresented, of the plaintiff. (A) name the court and the parties;
It shall also state the time within which the defendant must .

. £ ;
appear and defend, and notify the defendant that failure to do (B) be directed to the defendant
so will result in a judgment by default against the defendant (C) state the name and address of the plaintiff's
for the relief demanded in the complaint. The court may attorney or — if unrepresented — of the
allow a summons to be amended. plaintiff;

(D) state the time within which the defendant must
appear and defend;

(E) notify the defendant that a failure to defend?
will result in a default judgment against the
defendant for the relief demanded in the
complaint;

(F) be signed by the clerk; and
(G) bear the court’s seal

(2) Amendments. The court may allow a summons to
be amended.

1. The left column contains the text of the present Civil Rule 4(a)-(¢). The right column contains the restyled text of the same
provisions as contained in the 1994 Garner/Pointer draft and further edited by Professor Kimble and Joseph Spaniol through

August 21, 2002. Footnotes 2-23 contain comments on the edited style draft provided by Professor Cooper on September 6,
2002.

2. Present Rule 4(a) requires that the summons "state the time within which the defendant must appear and defend, and notify the
defendant that failure to do so will result in a judgment by default * * *." "Failure to do so" seems to refer to "appear and
defend." The Rules do not define "appear.” It is clear that default can be entered against a defendant who has appeared — a
paper captioned "appearance” may be filed, or a preliminary motion may be made, without an answer ever being filed. A "faiture
to defend" may suffice: it is difficult to defend without doing something that constitutes an appearance.

3. One edit suggests omitting any reference to the court. Using the court’s seal is impressive and, I think, important. Compare
all the advice we got about class-action notices.

Another edit changes it from "be under the seal of the court” to "bear the court’s seal.” I am not sure whether there is a
difference — whether "bear" can be satisfied by something that involves less official imprimatur than "be under." The

conservative approach would be "be under the court’s seal." Compare Rule 4(b) — the plaintiff presents the summons to the
clerk for signature and seal.
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(b) Issuance. Upon or after filing the complaint, the (b) Issuance. Upon or after filing the complaint, the plaintiff
plaintiff may present a summons to the clerk for signature may present a summons to the clerk? for signature and
and seal. If the summons is in proper form, the clerk shall seal.y If the summons is in proper form, the clerk must
sign, seal, and issue it to the plaintiff for service on the sign, seal,¥ and issue it to the plaintiff for service on the
defendant. A summons, or a copy of the summons if defendant. A summons — or a copy of a summons that is
addressed to multiple defendants, shall be issued for each addressed to multiple defendants® — must be issued for
defendant to be served. each defendant to be served.

(c) Service with Complaint; by Whom Made. (¢) Service.

(1) A summons shall be served together with a (1) In General. A summons must be served with a copy
copy of the complaint. The plaintiff is responsible for of the complaint. The plaintiff is responsible for
service of a summons and complaint within the time having the summons and complaint served? within
allowed under subdivision (m) and shall furnish the the time allowed by Rule 4(m) and must furnish the
person effecting service with the necessary copies of the necessary copies to the person who makes service.

summons and complaint. (2) By Whom. Any person who is at least 18 years old

(2) Service may be effected by any person who is and not a party may serve a summons and complaint.
not a party and who is at least 18 years of age. At the
request of the plaintiff, however, the court may direct
that service be effected by a United States marshal,
deputy United States marshal, or other person or officer
specially appointed by the court for that purpose. Such
an appointment must be made when the plaintiff is
authorized to proceed in forma pauperis pursuant to 28
U.S.C. § 1915 or is authorized to proceed as a seaman
under 28 U.S.C. § 1916.

(3) Special Appointment. At the plaintiff's request,¥
the court may direct that service be made by a
United States marshal or deputy marshal or by a
person specially appointed for that purpose.? The
court must make this appointment if the plaintiff is
authorized to proceed in forma pauperis under
28 U.S.C. § 1915 or as a seaman under 28 U.S.C.
§ 1516.

4. Itis puzzling that Rule 4(b) says that the plaintiff may present a summons to the clerk, etc. The apparent purpose is to put the
initial clerical burden on the plaintiff, not the clerk. The authorization, moreover, begins "Upon or after filing the complaint."
Nothing here tells the plaintiff whether there is any time limit after filing. The time limit appears in Rule 4(m), which tells us
what happens if a defendant is not served within 120 days after the complaint is filed; Rule 4(c) picks up the cross-reference
duty. Perhaps we should leave these minor mysteries as they are.

5. The editors suggest deleting the "seal.” As in Rule 4(a)(1)(G), see note 3, it seems better to retain the seal requirement. Ina
modest way, this question tests the limits of what is "style."

6. Present Rule 4(b) refers to "a copy of the summons if addressed to multiple defendants." This implies that a single summons
can be addressed to multiple defendants. If so, the style change is an improvement. We must watch for similar usages
throughout Rule 4: often we say "a copy of the summons and of the complaint,” but sometimes not.

7.  Astyleedit changed this to "The plaintiff must have the summons and complaint served." That seems better style, but also seems

to change the meaning: "is responsible” does not say that the plaintiff must do it. Rule 4(m) describes what happens if the
plaintiff does not tend to it. Preliminary consideration led to dropping the style edit.

8. Present Rule 4(c)(2) speaks of appointments only at the request of the plaintiff. Why? Why not just "The court may direct"?
Is this tied to the forma pauperis and seaman cases that come next?

9. Why "for that purpose?" The style consultants say it is too abrupt to end the sentence "or by a person specially appointed,” and
suggest that if a compromise must be made it should be "or by a person who is specially appointed." EHC prefers the abrupt.

2
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Rule 4

(d) Waiver of Service; Duty to Save Costs of

Service; Request to Waive.

(1) A defendant who waives service of a
summons does not thereby waive any objection to the
venue or to the jurisdiction of the court over the person
of the defendant.

(2) An individual, corporation, or association that
is subject to service under subdivision (e), (f), or (h) and
that receives notice of an action in the manner provided
in this paragraph has a duty to avoid unnecessary costs
of serving the summons. To avoid costs, the plaintiff
may notify such a defendant of the commencement of
the action and request that the defendant waive service
of a summons. The notice and request

(A) shall be in writing and shall be
addressed directly to the defendant, if an
individual, or else to an officer or managing or
general agent (or other agent authorized by
appointment or law to receive service of process)

(d) Waiving Service.

(1) Requesting a Waiver. To avoid unnecessary costs,?
the plaintiff may give notice of commencement of
the action to a defendant that is an individual, a
corporation, a partnership, or an association subject
to service under Rule 4(e), (f), or (h) and request
that the defendant waive service of a summons. The
notice and request must:

(A) be in writing and be'? addressed to the!
individual defendant or — for a defendant
subject to service under Rule 4(h) — to an
officer, a managing or general agent, or any
other agent authorized by appointment or by

law to receive service of processt?;

(B) name the court where the action has been
commenced and be accompanied by a copy of
the complaint, an extra copy of the notice and
request, and a prepaid means for returning the

requestt;

of a defendant subject to service under subdivision
(h);

{B) shall be dispatched through first-class
mail or other reliable means;

(C) shall be accompanied by a copy of the
complaint and shall identify the court in which it
has been filed;

10.

1.

12.

13.

14.

15.

Present Rule 4(d)(2) begins by stating that a defendant "has a duty to avoid unnecessary costs of serving the summons. To avoid
costs," and so on. The style draft deletes the statement of duty, but carries forward "To avoid unnecessary costs, the plaintiff
may give notice" The change goes only half way, and loses something along the way. As styled, it seems to shift the
responsibility to the plaintiff. Why not simply delete this phrase too, so the rule begins: "The plaintiff may give notice * * *."
The next paragraph — perhaps to be renumbered as 4(d)(2) — states the consequences for a defendant who fails to waive
service. That seems enough,; this concept is no longer new.

The lack of a comma after "association”" confuses the reference to Rules 4(e), (), and (h). An individual is subject to service
under (e) or (f); the other entities under (h). One fix would be: "an individual subject to service under Rule 4(e) or (f), or a
corporation, partnership, or association subject to service under Rule 4(h)." Another would bypass as unnecessary the references
to any of these different categories of defendants: "a defendant subject to service under Rule 4(e), (), or (h)."

Present Rule 4(d)(2)(A) prescribes notice "addressed directly to the defendant.” I think — although I am not sure — that
"directly” is not intended to apply to notice "to an officer or managing or general agent." That seems to offer a contrast, but a
mildly puzzling one: an individual is addressed directly, but a corporation or other entity is addressed only through an officer
or managing agent. Why not direct notice to the entity itself, even if the "address" must name a specific person as agent? (The
1993 Committee Note states that a request for waiver addressed to a corporate defendant must be addressed to a person qualified
to receive notice; addressing the request to the organization without more is not adequate.) Deleting "directly” seems desirable.

"[T]he" individual defendant may be inapt. There may be multiple individual defendants. Why not "an" individual defendant?
That may fit better with the alternative for a defendant subject to service under Rule 4(h). (And while we’re at it, why is there

no provision for an individual defendant who is subject to service through an agent? Authorization to be served does not extend
to authority to waive service?)

Present Rule 4(d)(2)(A) specifically refers to an agent "of a defendant.” This direct connection is omitted here, on the theory
that it is supplied by the em-dashed material "for a defendant subject to service under Rule 4(h)." The direct tie between agent
and defendant could be restored easily enough: "to the defendant’s officer, managing or general agent, or other agent authorized
by appointment or by law to receive service of process.” This change has been resisted on the ground that it is awkward to speak
of the "defendant’s other agent * * *." An agent authorized by law may not seem the defendant’s agent, but the theory manifestly
is that in receiving service of process — or a request to waive service — this agent is acting as the defendant’s agent.

Present Rule 4(d)(2)(G) requires the plaintiff to provide the defendant with "a prepaid means of compliance in writing." A
means of returning seems nice, but see Note 16, Rule 4(d)(1)(C). Is it safe to delete "in writing"?

3
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Rule 4

(D) shall inform the defendant, by means of
a text prescribed in an official form promulgated
pursuant to Rule 84, of the consequences of
compliance and of a failure to comply with the
request;

(E) shall set forth the date on which the
request is sent;

(F) shall allow the defendant a reasonable
time to return the waiver, which shall be at least 30
days from the date on which the request is sent, or
60 days from that date if the defendant is addressed

©

(D)

(E)

inform the defendant, using text prescribed in
an official form promulgated under Rule 84, of
the consequences of waiving and not waiving

servicel®’;

state the date when the request is sent and give
the defendant at least 30 days after that date’ —
or 60 days after that date if sent outside any
judicial district of the United States!¥ — to
return the waiver; and

be sent by first-class mail or other reliable
means,

outside any judicial district of the United States;
and

(G) shall provide the defendant with an
extra copy of the notice and request, as well as a
prepaid means of compliance in writing.

16.

17.

18.

Present Rule 4(d)(2)(D) requires the notice to state "the consequences of compliance and of a failure to comply with the request.”

"Compliance" emphasizes more the concept of a duty to avoid unnecessary costs; see note 10 above. Probably the style change
is appropriate.

This resolves what may be an ambiguity in present Rule 4(d)(2)(F), which provides that the notice "shall allow the defendant
a reasonable time to return the waiver, which shall be at least 30 days from the date on which the request is sent”. The present
provision can be read to require that in some circumstances the notice allow more than 30 days because 30 days is not
reasonable. The style version is unambiguous — the plaintiff may give more than 30 days, but need not.

This phrase and variations recur in later parts of Rule 4. Present Rule 4(d)(2)(F) similarly refers to a "defendant addressed
outside any judicial district of the United States." We need to decide what these phrases mean. There is an inescapable
implication in "outside any judicial district" that there can be a place that is outside any judicial district of the United States but
is not outside the United States. Otherwise "any judicial district of" is superfluous. The two most obvious questions are
interdependent: what might be such a place? And why do we want to distinguish between such a place and places that are both
outside any judicial district and also outside the United States? Enclaves, vessels at sea, or other places may somehow be
conceptually "not outside” the United States — but, if so, why not allow the 60 days? Might some Indian reservations be not
within a judicial district, and properly subject to a 30-day limit? ("In a foreign country" manifestly will not do — without more
fanciful illustrations, Antarctica suffices.)
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If a defendant located within the United States fails to (2) Failure To Waive. If a defendant located within the
comply with a request for waiver made by a plaintiff United States fails to return a waiver requested by a
located within the United States, the court shall impose plaintiff located within the United States’® and fails
the costs subsequently incurred in effecting service on to show good cause for not returning it, the court

the defendant unless good cause for the failure be must impose on the defendant the costs later incurred
shown. in making service, together with the costs, including

a reasonable attorney's® fee, of any motion required

(3) A defendant that, before being served with to collect these Service Costs.

process, timely returns a waiver so requested is not

required to serve an answer to the complaint until 60 (3) Time To Answer After a Waiver. A defendant that,
days after the date on which the request for waiver of before being served with process, timely returns a
service was sent, or 90 days after that date if the waiver need not serve an answer to the complaint
defendant was addressed outside any judicial district of until 60 days after the date when the request was sent
the United States. — or until 90 days after the date when the request
was sent to the defendant outside any judicial district

(4) When the plaintiff files a waiver of service

with the court, the action shall proceed, except as of the United States.

provided in paragraph (3), as if a summons and (4) Results of Filing a Waiver. When the plaintiff files
complaint had been served at the time of filing the a waiver, proof of service is not required and, except
waiver, and no proof of service shall be required. as provided in (d)(3)%, these rules apply as if a

summons and complaint had been served at the time

(5) The costs to be imposed on a defendant under of filing the waiver.

paragraph (2) for failure to comply with a request to

waive service of a summons shall include the costs (5) Objections to Jurisdiction Not Waived.2 Waiving
subsequently incurred in effecting service under service of a summons does not waive any objection
subdivision (e}, (f), or (h), together with the costs, to personal jurisdiction or to venue 2

including a reasonable attorney's fee, of any motion
required to collect the costs of service.

19.

20.

21

22.
23.

This problem is similar to Rule 4(d)(1)(D), note 18. Again, the phrase carries over from current Rule 4(d)(2). As compared
to the place where notice is addressed or sent, this provision focuses on where the defendant or plaintiff is located. "Located"
might refer to concepts similar to domicile— a single "technically preeminent headquarters." It might refer to something slightly
expanded, such as a principal place of business. It might be diluted still further — a local "establishment." (Interpreting it to
mean "subject to personal jurisdiction" seems to go too far — it would impose sanctions whenever a foreign defendant is in fact
subject to personal jurisdiction.) This is a fine example of the kind of puzzle we may not want to solve.

Professor Kimble notes that we should establish a style guide. He quotes Bryan Garner for the proposition that "attorney fee"
is "inelegant but increasingly common.” We used "attorney fee” in proposed Rule 23(h). "Attorney fees" is used in amended
Rule 58(a)(1)(C) as transmitted by the Supreme Court to Congress on April 29, 2002. The reason for this style is that in most
circumstances the right to an attorney fee belongs to the party, not to the attorney: it is not the attorney’s fee.

We need to establish a clear convention. The old style was to refer to "subdivision,” "paragraph,” and like distinctions as ifevery
rule user knew which was what. For the last few years we have gone the other way. This cross-reference would be to "Rule

4(d)(3)." Referring simply to "(d)(3)" relies on context — it is clear enough in a short rule with a reference to a nearby
provision. It may not be as clear in a long and complicated rule.

Venue is not waived. The line might be "Jurisdiction and Venue not waived," or "Objections not waived."

There is a logic in the proposal to relocate the "no waiver” provision to the end of subdivision (d). But there was a reason for
putting it first: there is an immediate reassurance that waiving service waives nothing else. Continuity with the present rule may
justify resolving the question against relocation.
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Rule 4

(e) Service Upon Individuals Within a Judicial
District of the United States. Unless otherwise provided by
federal law, service upon an individual from whom a waiver
has not been obtained and filed, other than an infant or an
incompetent person, may be effected in any judicial district
of the United States:

(1) pursuant to the law of the state in which the
district court is located, or in which service is effected,
for the service of a summons upon the defendant in an
action brought in the courts of general jurisdiction of
the State; or

(2) by delivering a copy of the summons and of
the complaint to the individual personally or by leaving
copies thereof at the individual's dwelling house or
usual place of abode with some person of suitable age
and discretion then residing therein or by delivering a
copy of the summons and of the complaint to an agent
authorized by appointment or by law to receive service
of process.

(e) Serving an Individual in a Judicial District of the

United States. Unless federal law provides otherwise, an
individual — other than an infant or an incompetent
person — may be served in a judicial district of the United
States:

(1) by following state law for serving a summons in an
action brought in a court of general jurisdiction of
the state where the district court is located or where
service is made; or

(2) by delivering a copy of the summons and of the
complaint to the individual personally; by leaving a
copy of each at the individual's dwelling or usual
place of abode with someone of suitable age and
discretion who lives there; or by delivering a copy of
each to an agent authorized by appointment or by
law to receive service of process.







MEMORANDUM

TO: Civil Rules Committee
FROM: Joe Kimble (and Joe Spaniol)
DATE: August 21, 2002

RE: RULE 4

We understand that Rule 4 will be used for a demonstration project at the October
mecting. Enclosed is our proposed Rule 4.

The Style Subcommittee started with the 1994 Garner-Pointer redraft. At
Professor Cooper's recommendation, we put our changes in handwriting so the
Committee could see the differences from the 1994 version.

In June, we sent Professor Cooper our proposed Rules 1-7.1. He kindly took the
time to make careful, extensive comments on the restyled version. (His comments on
Rule 4 are enclosed.) I then reviewed his comments and incorporated many or most of
them into the enclosed version of Rule 4.

In this memo, I will take up with Professor Cooper’s comments by using the same
numbering that he used. Where I say “Changed to” or “Change made,” that means we
made the change he recommended in the restyled version.

A general observation: when it’s possible, but quite unlikely, that someone could
argue that we have changed the meaning, aren't we covered by the standard Committee
Note saying that the changes are stylistic only? I realize, though, that some of these are
hard calls involving a delicate balance.



One other point: the Style Subcommittee added new headings at the third level of
breakdown — the (1), (2), (3) level. Those headings are in italics. We think this will
make a nice improvement in the rules.

Again, the comments below follow the numbering of Professor Coopet's
comments. I identify in brackets the sections of the restyled version.

Rule 4(a)
(1)  [(a)(1)] EC agrees with our reordering.

(2)  [new (a)(1)(G)] Changed to bear the court’s seal. A Committee decision
whether to keep the seal requirement.

(3) [new (a)(1)E)] Changed to a failure to defend.

Rule 4(b)
(1) A Committee decision whether to keep the seal requirement.

(2)  Changed to or a copy of a summons that is addressed to multiple
defendants.

(3)  EC raises a question but does not recommend a change.

Rule 4(c)
(1)  Change made in heading to (c).

(2)  [(c)(1)] Changed back to is responsible for service; style edit withdrawn
(erased).

(3)  [(c)(1)] Changed to makes service.
(4) [(c)(2)] Changed to /8 years old.

(5)  [(c)(3)] Changed heading to Special Appointment; style edit withdrawn
(erased).



(6)
(7
®)

Rule 4(d)

(D

2)

3)
4

)

(6)

%

[(c)(3)] A Committee decision whether to omit A¢ the plaintiff's request.
[(c)(3)] Change made; citations reversed.

[(c)(3)] Change not made; ending seems too abrupt. If anything, by a
person who is specially appointed.

[new (d)(5)] A Committee decision whether to relocate old (d)(1). I think
it makes more sense to talk about the process for waiving before the
consequences of waiving.

[new (d)(5)] Change made in heading; slightly different change that EC
recommended.

[new (d)(5)] Changed to any objection.

[new (d)(1)] Change not made. Isn't the duty to avoid unnecessary costs
implicit? And does it make a difference, given the possible consequences
of not returning a waiver?

[new (d)(1)] Change not made. To avoid costs was in the original. 1
recommend 7o avoid unnecessary costs.

[new (d)(1)] Change not made. I think there is little chance of reading the
cross-references to modify association only. Looking at Rules 4(e), (f), and
(h) makes clear that the first two deal with individuals and the last one deals
with corporations, partnerships, and associations. I would not drop the
"details" about the cross-references, since the cross-references look
forward. But this may not be a big point either way.

[new (d)(1)(A)] Changes not made. EC seems to agree with deleting
directly. Also, the proposed series does not seem to work: o the
defendant's officer, managing or general agent, or other agent authorized
...." This reads defendant’s . . . other agent authorized . . . ." That doesn't
seem right. I think it's pretty clear that the defendant in the em dashes
modifies what follows. Would it help to break new (1)(A) into two parts —
(i) and (i1)?
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)
(10)

(1)

(12)
(13)

(14)
(15)
(16)

(17)
(18)

(19)

Rule 4(e)

(D

[new (d)(1)(B)] Changed from filed to commenced.
[new (d)(1)(B)] EC raises a question but does not suggest a change.

[new (d)(1)(D)] EC notes a possible ambiguity in the original that the
restyled version resolves.

[new (d)(1)(D)] EC recommends against the change to outside the
Jjurisdiction of, and that's fine. Also, he asks whether within a judicial
district of the United States could be changed to within the United States.
The Committee must decide.

[new (d)(2)] EC raises a question but does not recommend a change.
[new (d)(2)] Main changes made. Used returning it instead of refurning
the waiver. As for attorney’s fees, Bryan Garner's Dictionary of Modern
Legal Usage recommends it and says that it "appears to be prevalent." He
says that attorney fees is "inelegant but increasingly common." I think we
should have a style guide and try to follow it.

[new (d)(3)] The heading is revised.

[new (d)(3)] Changes made; EC's second version followed.

[new (d)(4)] The heading is revised. The provision is not broken into two
parts.

[new (d)(4)] Change made.

[new (d)(4)] I think a reference within the same subdivision does not need
to name the rule.

[new (d)(4)] Changed to had been.

EC agrees with style change — deleting from whom a waiver has not been
obtained.



2

3)

Rule 4(f)
(1)
(2)

3)
(4)
()

(6)

(7)

Rule 4(g)
(1)
(2)

[(e)(1)] Change not made to restore upon the defendant. EC seems to agree
that this is a very close call.

[(e)(2)] Effected changed to made. Organizational changes not made. The

logical order of (¢)(2) seems to be individual, individual's dwelling, agent
— not individual, agent, individual’s dwelling.

EC seems to agree with the restyled heading.

EC agrees with the restyled version — deleting from whom a waiver has
not been obtained and filed.

[(D(2)] EC agrees with the restyled version — deleting applicable.

[(H)(2)] Change made; the word actual deleted.

[(D(2)(A)] Change not made. It seems highly unlikely that the provision
could be read to refer to some other foreign country's law for service. This
seems like a good example of when we can trust the Committee Note.
[(D)(2)(B)] Change not made. It seems odd to use a in (B) only. Isn'tit
pretty clear that all of (f) is directed to service in a foreign country, so that

we can use the throughout?

[(D(2)(C)(i1)] EC agrees with the style change to individual.

Change made; or other like process is restored.

A Committee decision whether the reference to (f)(3) is "inevitable."



Rule 4(h)
(1)
(2)

3)

Rule 4(i)

(D

)
3)

4)

Rule 4())

(D

(2)
3)

A Committee decision whether to retain other.

EC agrees with the restyled version — deleting and from which a waiver of
service has not been obtained and filed.

[(h)(1)(B)] EC raises a question for the Committee.

[(1))(1)(B)and(C)] The technique may be a little unconventional, but a copy
of each can only refer to a copy of the summons and of the complaint.

[(1)(2)and(3)] I think the use of headings is an improvement.

[(1))(3)] A Committee decision whether in connection with and regarding are
the same. The Style Subcommittee tries to avoid so-called compound
prepositions.

[(1)(4)(B)] I think that because of the cross-reference, we are already
talking about an officer or employee, so this second time it should be the
officer or employee.

[(§)(1)and(2)] Changes not made. The original was passive; there is no
switch. The fo serve construct would involve repetition. And I'm not sure
that the revised versions are better. Maybe they are. 1 did break (j)(2) into
two parts.

[)(1)] Change not made. I honestly don't see the trouble.

[H(1)] A Committee decision whether to restore subject fo suit.



Rule 4(k)
(1)
(2)
3)

Rule 4(1)
1)
2)
3)

Rule 4(m)

(D

2

Rule 4(n)

(1

)

[(k)(1)(C)] Change made; the deleted.
[(k)(1)B)] EC raises a question for the Committee.

[(k)(2)] Revised along the lines suggested by EC in his second example.
With respect to is restored.

[(1)(1)] Change made.
[(D(2)] EC's revised version adopted, with slight changes.

[(D(3)] A Committee decision whether to add or contradicted.

Changes not made. Putting a comma after the word own would seem to
make after notice to the plaintiff modify the first item — on motion. Is that
the intent? I'd guess that the answer is no. As for the proposed revisions, I
think we should generally try to put short conditions up front, using the
word if. See Garner's Guidelines, 2.4.A. Also, the proposed revisions
throw things out of chronological order.

Again, | think there is no need to cite the rule when we are within the same
subdivision.

[(n)(2)] Change made; the substitution of in accordance with for under the
circumstances, etc. is withdrawn (erased).

[(n)(2)] Change not made. The revised version omits Upon a showing that.
I believe that it would also need to add where the action is brought after
assets found within the district. 1t also throws things out of chronological
order. I'm not sure that it's an improvement, but I did change the restyled
version to local state law, as EC suggests.






Rule 4

Rule 4. Summons

(a) Form. The summons shall be signed by the clerk,
bear the seal of the court, identify the court and the parties,
be directed to the defendant, and state the name and address
of the plamtiff's attorney or, 1f unrepresented, of the plaintiff.
It shall also state the time within which the defendant must
appear and defend, and notify the defendant that failure to do
so will result in a judgment by default against the defendant
for the relief demanded i the complaint. The court may
allow a summons to be amended.

-~

e
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4. SUMMONS
(a) Form.
(1) Contents. The summons must.
e : . !
T F (A), be signed by the clerk; xw-g o
- CARTAE 20wt o (OM;T =)
(5 (B) beunder secal ofthecoust;- — 7
: Co
A (C) name the court and the parties,
E (D) be directed to the defendant;
.. (E) state the name and address of the plaintiff's

attorney or — if unrepresented — of the
plamtiff;

(o4

(F) state the time within which the defendant must
appear and defend, amd=—-

A 4h1 LR To det
notify the defendant that fithng to-appear will &
result 1n a default judgment against the
defendant for the relief demanded 1n the

complaint.

o

Y

(&)

@

Amendments. The court may allow a summons to
be amended.

(b) Issuance. Upon or after filing the complaint, the
plamntiff may present a summons to the clerk for signature
and seal. If the summons 1s in proper form, the clerk shall
sign, seal, and 1ssue it to the plamtiff for service on the
defendant. A summons, or a copy of the summons if
addressed to multiple defendants, shall be 1ssued for each
defendant to be served

(b) Issuance. Upon or after filing the complaint, th

e plaintiff
may present a summons to the clerk for SIgnaturez;nd ™
seagz If the summons 1s in proper form, the clerk must
sign{seal)and issue it to the plaintiff for service on the
defendarit A summons — or a copy of #te summons+& *f/u at
addressed to multiple defendants — must be issued for /<
each defendant to be served.

~
~
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(c) Service with Complaint; by Whom Made

(1) A summons shall be served together with a
copy of the complaint The plaint:iff 1s responsible for'
service of a sumimons and complaint within the time
allowed under subdivision (m) and shall furnish the
person effecting service with the necessary copies of the
summons and complaint.

(2) Service may be effected by any person who 15
not a party and who is at least 18 ycars of age. At the
request of the plaintiff, however, the court may direct
that service be effected by a United States marshal,
deputy United States marshal, or other person or officer
specially appointed by the court for that purpose. Such
an appointment must be made when the plaintiff 1s
authorized to proceed m forma paupers pursuant to 28
U S.C. § 1915 or 1s authorized to proceed as a seaman

/
|

/

©

SERV IS

H

(1) 1In General. A sumimons must be served with a copy
of the complaint. The plaintiff 1s responsible for
having the summons and complaint served within
the time allowed by Rule 4(m) and must furnish the

necessary copies to the person effeetmsg service. Ao
A }. o

M
(2) By Whom. Any person who 1s at least 18 years «f
0/ eee and not a party may serve a summons and
complaint.

# ’\’ﬁ
' S-WE@“P@E@@

request)direct 't’l? service be made by a Umited £
States marshal, deputy marshal,\no_r eth€r person éf
specially appointed for that purpose. The court must
make this %J'ggin_tment if the plaintiff 1s authorized
7to proceed'as’a seaman under 28 U.S.C. § 1916de¢'in

3)

| TSR A
under 28 U.S.C. § 1916. <sell forma paupens under 28 U.S.C. § 191% (Thl
pechal SER /d
Aplpid T MenT doesn’
. . T i : . WORK()
(d) Waiver of Service; Duty to Save Costs of (d) Waiving Servnce]-Reqnesﬁng—Wawef-Oﬁ

Service; Request to Waive.

(1) A defendant who waives service of a
summons does not thereby waive any objection to the
venue or to the jurisdiction of the court over the person
of the defendant

Ob%acj rens To

CQ );ﬂ‘)’ Jurisdiction Not

Whaiveel
Affeered. Waiving service of a

summons does not waive am‘objection to personal |
Jjurisdiction or(venue.\‘/o

(u f’(t i ‘I‘}/’./i /(,/\Q-T (,L/./dl/‘z N‘ ’(J N '?;
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(2) An individual, corporation, or association that
1s subject to service under subdivision (e), (f), or (h) and
that receives notice of an action m the manner provided
in this paragraph has a duty to avoid unpecessary costs
of serving the summons. (i o avoid costs,)thc plaintiff
may notify such a defendant of the commencement of
the action and request that the defendant waive service
of a summons. The notice and request

(A) shall be in writing and shall be (
addressed directly to the defendant, if an
individual, or else to an officer or managing or L/q
general agent (or other agent authorized by
appointment or law to receive service of process)
of a defendant subject to service under subdivision

(b);

(B) shall be dispatched through first-class
mail or other reliable means;

(C) shall be accompanied by a copy of the
complaint and shall identify the court in which it
has been filed;

(D) shall inform the defendant, by means of
a text prescribed in an official form promulgated
pursuant to Rule 84, of the consequences of
compliance and of a failure to comply with the
request;

(E) shall set forth the date on which the
request is sent;

(F) shall allow the defendant a reasonable
time to return the waiver, which shall be at least 30
days from the date on which the request is sent, or
60 days from that date 1f the defendant 1s addressed
outside any judicial district of the United States;
and

(G) shall provide the defendant with an
extra copy of the notice and request, as well as a
prepaid means of compliance in writing.

—
‘)’)‘W\The plaintiff may give notice of

commencement of the action to a defendant that is an

individual, a corporation, a partnership, or an
assocxatlon subject to service under Rule 4(c), Rute -

(), or-Ra+e—4(h) and request that the defendant

TN

/)’/ /5) ‘3

walve service of a summons. The notice and request

must:

(A) be in writing and be addressed to the individual

defendant or — for a defendant subject to
service under Rule 4(h) — to an officer,

authorized by appointment or, law to receive
service of process; L A&."

(£ £B) be sent by first-class mail or other rehable

(B.

mean Sé} o

Wheke

/'7’/75/\/££qi complaint, an extra copy of the notice and

request, and a prepaid means for returning the
request;

(C'»\} D) inform the defendant, using text prescribed in

an official form promulgated under Rule 84, of

the consequences of waiving and not waiving
service; and-<-

(D) (B) state the date when the request is sent and give

the defendant at least 30 days after that date —
or 60 days after that date if sentfoutside any

/~ the walver) and

( CAN Thic Le owizide
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£ managing or general agent, or M@&?Wﬂj
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¢€) name the court in-whteh the action has been /k
$ied and be accompanied by a copy of the & |

Judmal district ojhe United States — to return
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If a defendant located within the United States fails to
comply with a request for waiver made by a plamtiff  jed-
located within the United States, the court shall impose
the costs subsequently incurred in effecting service on

the defendant unless good cause for the failure be

shown.

(3) A defendant that, before being served with
process, timely returns a waiver so requested 15 not
required to serve an answer to the complaint until 60
days after the date on which the request for waiver of
service was sent, or 90 days after that date 1f the
defendant was addressed outside any judicial district of
the United States

(4) When the plaintiff files a waiver of service
with the court, the action shall proceed, except as
provided in paragraph (3), as if a summons and
complamt had been served at the time of filing the
waiver, and no proof of service shall be required.

(5) The costs to be imposed on a defendant under
paragraph (2) for failure to comply with a request to
waive service of a summons shall include the costs
subsequently incurred 1n effecting service under
subdivision (e), (), or (h), together with the costs,
including a reasonable attorney's fee, of any motion
required to collect the costs of service

(A (5)

V@) Failure To Waive. If a defendant located within the

T 5 United States fails to comphy-with-srequestfor ReFie
a,walvermad»e by a plaintiff Jocated within the Umted

States and fails to show good cause for not R & Jeescffs

_comphang, the court must impose on the defendant
the costs later incurred In effeeting service under
e—Rle-de)-Rute-d{HorRule-4n, together with the
costs, including a reasonable attorney's fee, of any
motion required to collect these scrv1ce costs.

Wiitve
Time To Answer Eséende,;

A defendant that,

before being served with process, timely returns a
waiver need not serve an answer to the complaint
unt1] 60 days after the date when the request was sent

B

— or until 90 days after the date when-#Tequest was || /%

The sent to-&defendantae%—vm-h-rianyJudlmal distnict of

the United States. oLTLsd4 Y

/E&(U.A’J(’J'A ?X.—/HV l/VIVQk
BrooquSew&ee—NoFRequn-ed When the plamuff
files a warver-efservice. proof of service 1s not
required and the-aetron-nrust-proeeed, except as
provided 1n¥4),{as if a summons and comp]amt,w-e;e)

served at the time of filing the waiver. i

o
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(e) Service Upon Individuals Within a Judicial
District of the United States. Unless otherwise provided by
federal law, service upon an individual from whom a waiver
has not been obtained and filed, other than an infant or an
incompetent person, may be effected in any judicial district
of the United States: (CF. “{K) (j) CA>) o

(1) pursuant to the law of the state in which the
district court 1s Jocated, or in which service 1s effected,
for the service of a summons upon the defendant in an

action brought n the courts of general jurisdiction of
the State; or

(2) by delivermg a copy of the summons and of
the complaint to the individual personally or by leaving
copies thereof at the individual's dwelling house or
usual place of abode with some person of suitable age
and discretion then residing therein or by delivering a
copy of the summons and of the complamt to an agent
authorized by appointment or by law to receive service
of process

AN

(e) Servinatljndividualglin a Judicial District of the United
States. “Unless federal law provides otherwise, an
mdividual — other than an infant or an incompetent
person — may be served m a judicial district of the
United States:

~% (¢} by following state law for serving a summons n an
—"action brought mjcourtd of general jurisdiction of the
state cither where the district court is located or
where service 1s effested; or /74 &

(2) by delivering a copy of the summons and of the _ 3
complaint to the individual personally{by leaving a
copy of each at the individual's dwelling or usual
place of abode with someone of suitable age and

; ~ discretion who lives there) or by delivering a copy of
each to an agent authorized by appomtment or by
law to receive service of process.
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(f) Service Upon Individuals in a Foreign Country.
Unless otherwise provided by federal law, service upon an
individual from whom a waiver has not been obtained and
filed, other than an infant or an incompetent person, may be
cffected in a place not within any judicial district of the
United States:

(1) Dby any internationally agreed means
reasonably calculated to give notice, such as those
means authorized by the Hague Convention on the
Service Abroad of Judicial and Extrajudicial
Documents; or

(2) if there is no internationally agreed means of
service or the applicable international agreement allows
other means of service, provided that service is
reasonably calculated to give notice

(A) n the manner prescribed by the law of
the foreign country for service n that country n an
action in any of its courts of general jurisdiction; or

(B) as directed by the foreign authority n
response to a letter rogatory or letter of request; or

(C) unless prohibited by the law of the
foreign country, by

(i) delivery to the individual
personally of a copy of the summons and the
complaint; or

(ii) any form of mail requiring a
signed receipt, to be addressed and dispatched
by the clerk of the court to the party to be
served; or

(3) by other means not prohibited by mternational
agreement as may be directed by the court.

<
) Serving&\lndividual§/0utside All Judicial Districts of
the United States. Unless federal law provides
otherwise, an individual — other than an infant or an
incompetent person — may be served at a place not
(@'ﬂ any judicial district of the United States.

e~ ON
(1) by any internationally agree((n;g;ns reasonably

calculated to give notice, such as those authorized by
the Hague Convention on the Service Abroad of

Judicial and Extrajudicial Documents,
— —on

(2) if there1s no internationally agreed means or, an—’__lg

ek
international agreement allows other means of

service, by a method efsenuec reasonably calculated
to give aetual notice: 7AST 1<
R

(A) as prescribed by the foreign country's law for
service 1n an action 1n its courts of general
Junisdiction;

(B) as the foreign authority directs in response to a
letter rogatory or letter of request, or

(C) unless prohibited by the foreign country's law,
by

(i)  delivering a copy of the summons and of
the complaint to the individual
personally; or

(i)  using any form of mail requiring a
signed receipt, addressed and sent by the
clerk to the individual, or

M( \
) by}\other means, not prohibited by international
agreement, as the court directs.

Y SOR N

(g) Service Upon Infants and Incompetent Persons.
Service upon an infant or an incompetent person 1 a judicial
district of the Umited States shall be effected in the manner
prescribed by the law of the state in which the service is
made for the service of summons or other Iike process upan
any such defendant in an action brought 1n the courts of
general jurisdiction of that state. Service upon an infant or
an incompetent person 1n a place not within any judicial
district of the United States shall be effected m the manner

prescribed by paragraph (2)(A) or (2)(B) of subdivision (f) or

by such means as the court may direct

(g) Serviné)\lnfantﬁgaé Incompetent Persons.?An infant or
@~ mcompetent person may be served in a judicial district of
the United States by following state law for servinga _~~
e summons!on such a defendant 1n aeﬂMmught n that
/ state's colirts of general jurisdiction An infant or
mmcompetent person may be served at a place@ot within} 4 |
any judicial district of the United States in the manner </

prescribed by Rule 4(f)(2)(A), &u":,e:(f)(Z)(B), or R-ul'egi
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(h) Service Upon Corporations and Associations.
Unless otherwise provided by federal law, service upon a
domestic or foreign corporation or upon a partnership or
other unincorporated association that 1s subject 1o suit under
a common name, and from which a waiver of service has not
been obtained and filed, shall be effected-

(1) 1n ajudicial district of the United States i the
manner prescribed for individuals by subdivision (e)(1),
or by delivering a copy of the summons and of the
complaint to an officer, a managing or general agent, or
to any other agent authorized by appointment or by law
to recerve service of process and, 1f the agent 1s one
authorized by statule to receive service and the statute
sa requires, by also mailing a copy to the defendant, or

(2) 1naplace not within any judicial district of
the United States 1n any manner prescribed for
individuals by subdivision (f} except personal dehvery
as provided 1n paragraph (2)(C)(1) thereof.

q.-" / -
(h) Serving Corporation/f, Partnership;fa-nd Associati0m§L

4
Unless federal law provides otherwise, a domestic or
foreign corporation, or a parinership or unincorporated
association subject 1o suit under a common name, may be

served-
(1) n ajudicial district of the United States,

v
(A) n the manner prescribed by Rule 4(e)(1) for
serving an individual, or

(B) by dchivering a copy of the summons and of the
complaint to an officer, a managing or general
agent, or any other agent authorized by
appointment or by law to receive service of
process — and, 1f the agent 1s one authorized by
statute and the statute so requires, by also

ow-T<ide ¢ mailing a copy of each to the defendant; or

\\/A—
(2) ataplacenot wnt]@any_]udmal district of the
United States, in any manner prescribegfor servin
an ind1v1dua]{§y Rule 4(f ) except personal delivery

under Rule 4(H2)C))
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(i) Service Upon the United States, and Its
Agencies, Corperations, or Officers.

(1) Service upon the United States shall be
cffected

(A) by delivering a copy of the summons
and of the complamt to the United States attorney
for the district in which the action 1s brought or to
an assistant United States attorney or clerical
employee designated by the United States attorney
in a writing filed with the clerk of the court or by
sending a copy of the summons and of the
complaint by registered or certified mail addressed
to the civil process clerk at the office of the United
States attorney and

(B) by also sending a copy of the summons
and of the complaint by registered or certified mail
to the Attorney General of the United States at
Washmgton, District of Columbia, and

(C) 1n any action attacking the validity of
an order of an officer or agency of the United
States not made a party, by also sending a copy of
the summons and of the complaint by registered or
certified mail to the officer or agency.

(2) (A) Service on an agency or corporation of
7 the United States, or an officer or employee of the
United States sued only in an official capacity, 1s
effected by serving the United States in the manner
prescribed by Rule 4(1)(1) and by also sending a copy of
the summons and complaint by registered or certified
mail to the officer, employee, agency, or corporation

(B) Service on an officer or employee of the
United States sued 1n an individual capacity for acts or
omuissions occurring in connection with the performance
of duties on behalf of the United States — whether or
not the officer or employee 1s sued also 1n an official
capacity — is effected by serving the United States in
the manner prescribed by Rule 4(1)(1) and by serving
the officer or employee 1n the manner prescribed by

i Rule 4(e), (f), or (g)-

(3) The court shall allow a reasonable time to
serve process under Rule 4(i) for the purpose of curing
the failure to serve:

| (A) all persons required to be served in an
action governed by Rule 4(1)(2)(A), if the plamntiff
has served either the United States attorney or the
Attorney General of the United States, or

(B) the United States 1n an action governed
! by Rule 4(1)(2)(B), if the plantiff has served an

\ officer or employee of the Umited States sued 1n an
. individual capacity.

//\

(i) Serving the United States and Its Agencies,
Corporations, Officers, and Employees

(1) United States. To serve the United States, the
plaintiff must.

(A) (i)  deliver a copy of the summons and of the
complaint to the United States attorney
for the district where the action is
brought — or to an assistant United
States attorney or clerical employee
whom the United States attorney
designates 1 a writing filed with the
court clerk — or

(i)  send a copy of the summons and of the
complaint by registered or certified mail
~ =5 Laddressed to the civil-process clerk at the

United States attorney's office;

(B) send a copy of each by registered or certified
mail to the Attorney General of the United

States in Washington, D.C.; and
©)

if the action challenges an order of a nonparty
agency or officer of the United States, send a
copy of each by registered or certified mail to

the agency or officer.

(2) Agency; Corporation; Officer or Employee Sued in
an Official Capacity. To serve an agency or
corporation of the United States, or an officer or
employee of the United States sued only in an
official capacity, the plaintiff must serve the United
States and also send a copy of the summons and of
the complaint by registered or certified mail to the
agency, corporation, officer, or employee

(3) Officer or Employee Sued Individually. To serve an
officer or employee of the United States sued in an
individual capacity regarding duties performed on
behalf of the United States (whether or not the
officer or employee is also sued in an official
capacity), the plaintiff must serve the Umted States

and also serve the officer or employee under Rule

4e), (B, or (8). € xTendin 4 Time
FimeExtensidn. The court must allow the plaintiff
a reasonable time to cure its failure to:
da',, /jm under Rule 4(1)(2), if the

?“”"" dapy plaintiff has served either the United States

attorney or the Attorney General of the United
States; or

@

(B) serve the United States under Rule 4(1)(3), if the
plamtiff has served the officer or employee of
the United States sued m an individual capacity.
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(j) Service Upon Foreign, State, or Local

Governments. ‘?gﬁ Y,

=

(1) Service upon a foreign state or a political

) ServingﬁForeign, State, or Local Governments. ~

— o . . —
FAT (1)} A foreign stateend 1ts political subdwls]o@%

agen or instrumentalithed must be served m

subdivision, agency, or instrumentahity thereof shall be S|7,47. o= accordance with 28 U.S.C § 1608.
effected pursuant to 28 U.S.C. § 1608. Lo TA4L < (@* [ oy
o ey (2)} A state,municipal corporation, orfother

(2) Service upon a state, municipal corporation, /7]
or other governmental organization subject to suit shall
be effected by delivering a copy of the summons and of
the complaint to 1ts chief executive officer or by serving
the summons and complaint in the manner prescribed
by the law of that state for the service of summons or
other like process upon any such defendant.

T
f

governmental organization 1 ¢ served by
> delivering a copy of the summons and of the (/3)
complaint to 1ts chief executive officer, ordy serving
a copy of each 1n the manner prescribed by state Taw
&~ " "for serving)summons or like procejsgﬁon such a
defendant

Must

(k) Territorial Limits of Effective Service.

(1) Service of a summons or filing a waiver of
service 1s effective to establish jurisdiction over the
person of a defendant

(A) who could be subjected to the
Jurisdiction of a court of general jurisdiction in the
state in which the district court 1s located, or

(B) who s a party jomned under Rule 14 or
Rule 19 and 1s served at a place within a judicial
district of the United States and not more than 100
mules from the place from which the summons
issues, or

(C) who 1s subject to the federal
mterpleader jurisdiction under 28 U.S.C. § 1335,
or

(D) when authorized by a statute of the
United States.

(2) If the exercise of jurisdiction is consistent
with the Constitution and laws of the United States,
serving a summons or filing a waiver of service 1s also
effective, with respect to claims arising under federal
law, to establish personal jurisdiction over the person of
any defendant who is not subject to the jurisdiction of
the courts of general jurisdiction of any state.

X)

Territorial Limits of Effective Service.

(1) In General. Serving a s